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The actions of federal administrative agencies—rules, orders, 
licenses, loans, grants, contracts, and the like—have enormous effects 
on individuals and groups. Yet affected persons and groups are 
not always accorded the opportunity to participate in decision
making procedures that affect them. Mr. Cramton argues that 
broadened public participation will improve administrative de
cisions and give them greater legitimacy and acceptance. After 
discussing the types of proceedings in which public participation 
is desirable and the limitations that should be placed upon it, Mr. 
Cramton evaluates various proposals for assuring the desired degree 
of public participation.

Most institutions of government are today under attack, but none 
more so than the federal administrative agencies.* 1 The agencies, it is 
charged, have failed to develop and implement regulatory policies fully 
responsive to public needs and the public interest.2 While no single ex
planation for this failure has been advanced, there is broad agreement 
that the lack of adequate citizen involvement and participation in agency 
proceedings has been a major factor.3
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The emergence of “public interest groups” 4—organizations advocating 
a general and nonprivate interest as distinct from a narrower, private 
interest—offer a large potential for more responsive agency decision
making. A series of notable decisions, mostly in reviewing courts, has 
vindicated the right of public interest groups to participate in a broad 
variety of formal agency proceedings.5 But the leaders of the public 
interest movement,6 having won the early battles to secure the right 
to intervene, have discovered that some harsh economic realities threaten 
to make these early victories empty ones.

4 Use of the term “public interest group” does not reflect a judgment as to the legal 
or moral validity of the positions asserted by such groups. Agencies, of course, in 
making decisions must strive to balance a number of subsidiary interests, private and 
public, to arrive at the result which serves “the public interest.” This decisional 
standard or ultimate goal should be distinguished from the advocacy by “public interest 
groups” on behalf of a public, that is, a numerous and perhaps ill-defined constituency 
the members of which have individually a limited or nonexistent economic stake in the 
outcome of the proceeding. The “public” nature of the advocacy distinguishes it from 
the more familiar participation by private parties on behalf of their own direct and 
substantial economic or personal interests and is not intended to supply a superior 
moral coloration. See generally Note, supra note 3, at 404 n.l.

5 See, e.g., National Welfare Rights Organization v. Finch, 139 U.S. App. D.C. 46, 
429 F.2d 725 (1970) (organization of welfare recipients permitted to intervene in 
proceeding to consider whether state welfare system was in conformity with standards 
of the Social Security Act); Office of Communication of the United Church of Christ 
v. FCC, 123 U.S. App. D.C. 328, 359 F.2d 994 (1966) (representatives of listening public 
permitted to challenge renewal of television broadcast license); Scenic Hudson Preser
vation Conf. v. FPC, 354 F.2d 608 (2d Cir. 1965) (conservationist organizations per
mitted to demand completeness in record on which Commission based determination 
on utility license application under Federal Power Act).

6 For general descriptions of the “public interest law” movement, see Berlin, Roisman 
& Kessler, Public Interest Law, 38 Geo. Wash. L. Rev. 675 (1970); Cahn & Cahn, 
Power to the People or the Profession?—The Public Interest in Public Interest Law, 79 
Yale L.J. 1005 (1970); Halpern & Cunningham, Reflections on the New Public Interest 
Law: Theory and Practice at the Center for Law and Social Policy, 59 Geo. L.J. 1095 
(1971); Comment, The New Public Interest Lawyers, 79 Yale L.J. 1069 (1970).

7 See notes 21-23 infra and accompanying text.

The significant issues in agency proceeding involves fairly compli
cated questions of interwoven fact, policy, and law. To make an ef
fective impact on the decisionmaking process, public interest groups 
must be prepared to do more than submit general legal arguments de
manding that the interests of a broad segment of the public, such as 
consumers, be taken into account. Detailed factual investigations, prep
aration of exhibits, and development of expert testimony are critical 
to the administrative process. Effective participation in the administra
tive process, it is all too evident, is an enormously expensive undertak
ing.7 The persistent presence of skilled lawyers and experts in a wide 
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variety of administrative contexts calls on scarce human resources and 
requires financial support of great magnitude.

It is not surprising that counsel for public interest groups, having 
won their right to intervene, are uncertain as to what to do with their 
victory. The issue today concerns methods of encouraging and assisting 
public interest groups in their efforts to participate in administrative de
cisionmaking. In what ways and to what extent should society subsidize 
these efforts by public interest groups?

This article arises from a study undertaken by the Administrative 
Conference of the United States to consider questions relating to pub
lic participation in formal agency proceedings8 and will focus upon 
three basic issues: 1) Is broadened public participation in the admin
istrative process necessary or desirable? 2) In what areas or proceedings, 
and with what limitations, is public participation desirable? 3) In the 
areas in which broadened public participation is desirable, how can it 
best be brought about?

8 The Administrative Conference completed its work on this subject in December 
1971 with the adoption of Recommendation 28. See Appendix. While some reliance 
is placed upon the staff work that has been done, the opinions to follow are not those 
of the Conference, but of the author in his individual capacity. Fortunately, these 
remarks, which were prepared prior to the Conference action, are consistent with it. 
The Administrative Conference study is limited largely to the problems of public par
ticipation in formal agency proceedings, that is, proceedings, whether adjudicative or 
rule-making, where the agency determination is required to be made on the record 
after opportunity for hearing. The study encompasses experience with public partici
pation in seven agencies—Civil Aeronautics Board, Federal Communications Commis
sion, Federal Power Commission, Food and Drug Administration, Interstate Commerce 
Commission, Securities and Exchange Commission, and the Social and Rehabilitation 
Senice of the Department of Health, Education and Welfare.

Preliminary results of the study indicate that while the frequency of public participa
tion is increasing, there are still relatively few cases in which intervenors have par
ticipated in the trial stage of a proceeding. To date, public intervention seems to be 
greatest in CAB route proceedings, where local government units and civic organiza
tions often argue for more service to their communities, and in FCC license renewal 
proceedings. Public participation in ratemaking appears to be less common, but not 
unprecedented. Data developed as a part of the Administrative Conference study will

The Desirability of Broadened Public Participation

The demand for broadened public participation in the administrative 
process is usually premised upon the notion that the public staffs of 
agencies cannot be relied upon to present forcefully the views of con
sumer, environmental, minority, or other inadequately represented 
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groups.9 According to some commentators this deficiency occurs be
cause the public staffs are required to present a position that blends a 
number of interests and policies relevant to the regulatory scheme, with 
the result that the presentation of any discrete interest is bland and 
muted.10

9 See Bonfield, Public Participation in Federal Rulemaking Relating to Public Proper
ty, Loans, Grants, Benefits, or Contracts, 118 U. Pa. L. Rev. 540 (1970).

10 One commentator has noted:
Very rarely are issues so clcarcut that it is possible to say confidently what 
is in the general good and what is only good for one special interest.

As the agencies have sought a meaning for the public interest, they have 
come to this: the public interest is served by agency policies which har
monize as many as possible of the competing interests present in a given situa
tion. Thus the objective of the CAB is to work out policies that will be ac
ceptable to the carriers, airline passengers, cities, and local economic inter
ests. The FCC seeks broadcast service that will satisfy competing demands 
for entertainment, news, culture, religion, and education. . . .

In all of these cases it is thought that the public interest requires some 
recognition of the claims of each interest that can be identified.

Reich, The Law of the Planned Society, 15 Yale L.J. 1228, 1234 (1966); cf. Elman, 
Administrative Reform of the Federal Trade Commission, 59 Geo. L.J. 777, 789-90 
(1971). See also Office of Communication of the United Church of Christ v. FCC, 
123 U.S. App. D.C. 328, 337-38, 359 F .2d 994, 1003-04 (1966).

11 See R. Fellmeth, The Interstate Commerce Omission 1-5, 17-22 (1970) 
(Ralph Nader’s Study Group Report on the ICC). “[At present there] is an incredible 
tangle of agenices with noble-sounding mandates and small budgets; court decisions 
which, in their reluctance to question administrative decision, send cases back for in
terminable ‘further studies’ or with directions for correcting various little procedural 
blunders they have made; and proceedings that go on for years—and even decades. 
And when it is all over, we have, as at the beginning, a decision reflecting the agency’s 
response to its political necessities—its insider perspective about the public interest.” J. 
Sax, Defending the Environment 61 (1970). See also Note, supra note 3, at 403.

Other and more extreme critics of the administrative process assert 
that agencies have been captured by the interests they regulate and 
hence cannot be trusted to pursue a broad public interest.11 Such a 
position may often mask substantive disagreement with the policies em
bodied in a regulatory scheme.

There is some force to both arguments in support of broadened pub
lic participation. W holly apart from the merits of these arguments, 
however, any widespread lack of public confidence in governmental 
decisionmaking may require ameliorative steps even if the realities are 
not nearly as bleak as some critics view them.

Broadened public participation in the administrative process is neces
sary and desirable in order to provide an expanded set of ideas, rewards, 
and incentives for regulators. American democracy is marvelously di
verse in its pluralism, variety, and complexity. Critics that saddle it 
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with charges of unresponsiveness are in error, for our governmental 
institutions are highly responsive. But responsive to what? The answer 
is obvious. They are responsive to the inputs they receive, including 
the feedback that greets their actions.

The cardinal fact that underlies the demand for broadened public 
participation is that governmental agencies rarely respond to interests 
that are not represented in their proceedings.12 And they are exposed, 
with rare and somewhat insignificant exceptions, only to the view of 
those who have a sufficient economic stake in a proceeding or succession 
of proceedings to warrant the substantial expense of hiring lawyers and 
expert witnesses to make a case for them. Noneconomic interests or those 
economic interests that are diffuse in character tend to be inadequately 
represented, although agency staffs often make valiant efforts in this 
direction.

12 See Bonfield, supra note 9, at 543 (absent ability of concerned public to participate 
in administrative process, officials satisfied with status quo might neglect to re-examine 
their positions in light of any new views or information that becomes available). See 
also Johnson, supra note 1, at 873.

13 See Bonfield, supra note 9, at 540 (a single agency’s accumulated knowledge and 
expertise arc rarely sufficient to provide all the needed data upon which rulemaking 
decisions should be based).

For an individual consumer to intervene in a regulatory controversy 
that will affect him, for example, only in his capacity as an occasional 
purchaser of auto tires, is irrational behavior on his part, since the costs 
of effective participation will be much greater than any benefiits he 
might hope to obtain. Moreover, the transaction costs of assembling a 
eroup of persons, each of whom will suffer only a modest harm by a 
threatened administrative action, so that they may participate through 
a common spokesman, are extremely large. Even if the transaction 
costs of group representation were not so large, a number of potential 
contributors to a common fund are likely to take a free ride at the 
expense of others.

The view that government regulation tends to give inadequate 
eight to the general public interest, as distinct from the special inter

ests which participate so effectively in regulatory processes, does not rest 
on simplistic notions that regulators are incompetent, narrow-minded, 
or corrupt. Nothing could be further from the truth; our regulators 
and government servants arc generally persons of ability who are trying 
to do the best job they can under difficult circumstances. But their 
perspectives are limited by the information that is available to them,13 
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and their attitudes are shaped by the rewards and feedback that our 
system provides to them.14

14 Lee C. White, former chairman of the FPC, has recited a parable involving “the 
care and feeding” of regulators which illuminates the argument:

A successful lawyer in Keokuk is appointed by the President to serve on an 
independent regulatory agency or as an assistant secretary of an executive 
department that exercises regulatory functions. A round of parties and 
neighborly acclaim surround the new appointee’s departure from Keokuk. 
After the goodbyes, he arrives in Washington and assumes his role as a 
regulator, believing that he is really a pretty important guy. After all, he 
almost got elected to Congress from Iowa. But after a few weeks in Wash
ington, he realizes that nobody has ever heard of him or cares much what he 
does—except one group of very personable, reasonable, knowledgeable, de
lightful human beings who recognize his true worth. These friendly fellows 
—all lawyers and officials of the special interests that the agency deals with— 
provide him with information, views, and most important, love and affection. 
Except they bite hard when our regulator doesn’t follow the light of their 
wisdom. The cumulative effect is to turn his head a bit.

Remarks of Lee C. White, Brookings Institute Conf, on Administrative Regulation, 
Apr. 8, 1971.

15 There is an important lesson concerning the functioning of the regulatory process 
in the fact that the pressures on regulators from the organized interests and the general 
public tend to coincide only when regulators behave so as to prevent sudden changes, 
crisis situations, and catastrophic accidents. Only a Penn-Central failure or a regional 
blackout will get the President on the telephone to the head of a regulatory agency or 
stimulate widespread criticism of agency actions. Thus, regulators are tempted toward 
safe, nonrisky, cautious policies, in part because the day-by-day pressures of incumbent 
interests push in that direction, but also because such policies are less likely to result 
in insolvencies, service failures, and the like. It is not surprising that technological in
novation, competitive market behavior, and other highly volatile forces tend to get 
short shrift from the regulatory process. See Noll, The Econoinics and Politics of Regu
lation, 57 Va. L. Rev. 1016 (1971).

16 See Bonfield, supra note 9, at 540-41.

When attention is given to the rewards and incentives that are ap
plicable to regulators, the need for broad public participation becomes 
apparent. Most regulators and administrators deal with problems that 
most members of the public never hear about and only occasionally care 
about. The only people that are concerned on a day-to-day basis are 
the organized interests that have much to gain or lose from individual 
decisions. Elected officials are well aware of the views of these interest 
groups and, in the absence of broad public concern, are highly respon
sive to them. It is only in situations of crisis or catastrophe that the gen
eral public becomes aroused with the performances of regulators and 
that elected officials join in criticizing them.15

The administration of government undoubtedly suffers when im
portant social interests cannot make their voices heard on a day-to-day 
basis on actions that affect them. Broadened public participation in the 
administrative process will lead to wiser and more informed decisions.16



1972] Public Participation 531

The Extent of Public Participation

Public participation in administrative proceedings is a current fad
dish notion and, like many faddish notions, has received much uncritical 
discussion. There is a general tendency to be in favor of “public par
ticipation” without worrying about the details. But it is the details— 
involving such matters as institutional devices and funding—that are all- 
important. The level of discourse on this subject needs to be refined.

W hile discussions of public participation have tended to be limited 
to the administrative process, once the genie is loosed it will not be con
fined to that bottle. If problems of inadequate representation exist, they 
2re broader than merely the administrative process. Mechanisms of 
funding public participation, unless narrowly confined to that field by 
express limitation, will also have profound effects on other governmental 
institutions, such as prosecutors, courts, and legislatures. The lawyers’ 
neat categories of “civil,” “criminal,” and “administrative” proceedings 
do not reflect rational boundaries for public participation. There is a 
strong a priori case that if public participation should be encouraged in 
a merger proceeding before the Federal Trade Commission, it should 
also be encouraged in a merger case brought by the Department of 
Justice in a United States district court. Pressures in that direction will 
be difficult to resist. Thus, the problem is larger than merely the admin
istrative process.

In thinking about areas or proceedings in which broadened public par
ticipation is desirable, it is useful to divide administrative (and other) 
proceedings into three broad categories: 1) a large number of pro
ceedings in which broadened public participation seems desirable; 2) 
a small category of proceedings in which it seems clearly undesirable; and 
3) a large middle area as to which reasonable men can come to opposing 
conclusions.

AREAS IN WHICH PUBLIC PARTICIPATION IS DESIRABLE

Broadened public participation is clearly desirable in the rulemaking 
activities of administrative agencies. Whether an agency is classifying the 
use to which public lands may be put, evolving permissible radiation 
standards, or otherwise legislating for the future, it is performing func
tions of great public moment which have significant effects for great 
numbers of people. It should attempt to duplicate the representative 
and political process as fully as possible, which means making a broad 
attempt to encourage individuals and groups, whether or not directly 
affected by the rule, to present information, views, and arguments 
relating to the proposal.
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The same position applies to economic regulatory matters that pre
scribe services or rates for the future, such as CAB air route licensing, 
FCC common carrier regulation, and the like. Although trial tech
niques are used in these proceedings (and they are adjudicatory in that 
sense), the proceeding does not normally focus upon the practices or 
interests of a particular business entity but involves a general inquiry— 
often industry-wide—into circumstances and conditions. The issues tend 
to be polycentric in character: The parties are often or usually numer
ous, and there is frequently a wide range of possible solutions, each of 
which will have a differing impact upon affected interests. In essence, 
an attempt is being made to apply or formulate legislative policy con
cerning the degree of competition and the level of service, and the extent 
and manner of redistribution of income within the community (“who 
subsidizes whom'’). These proceedings have such large effects on the 
economy that the broadest range of inputs seems desirable. Because 
trial-type proceedings are required, however, the agency or presiding 
officer must have powers that allow for effective control of the pro
ceeding.

AREAS IN WHICH PUBLIC PARTICIPATION IS NOT DESIRABLE

In contrast to the large number of cases in which public participation 
should be encouraged, there exists, at the other extreme, a small category 
of cases in which public participation is not desirable. The “ideal type” 
is a criminal case in a LTnited States district court. The John Birch 
Society or the Resistance Movement, for example, should not be allowed 
to intervene as a party in the pending Berrigan case with all that that 
implies—the opportunity to introduce evidence, to cross-examine op
posing witnesses, and to submit briefs and oral arguments. To the ex
tent that broad issues of law or policy are involved in any such case, they 
can be presented by an amicus brief limited to those concerns.

Why is broad public participation undesirable in such a case? It is 
because adjudication functions best as a two party adversary contest 
involving well-formulated issues of fact, and the efficiency of the entire 
proceeding, as well as fairness to the defendant, may be undermined by 
allowing participation in the case to extend beyond the prosecutor and 
the defendant. In this category of cases, traditional ideas of party con
trol of litigation should be preserved. Moreover, the defendant faced 
with charges of misconduct or culpability should not be exposed to the 
attacks of multiple adversaries. Finally, delay, expense to the communi
ty, and ineffectiveness in law enforcement will result if prosecutors are 
deprived of control of the public side of such cases. Precisely because 
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it is such an important matter, individuals other than the prosecutor 
should not be allowed to masquerade as representatives of the public.

The same policy which is applicable in criminal cases is applicable in 
a small and limited category of formal administrative adjudications, such 
as a deportation proceeding or the revocation by the SEC of a broker
dealer license. In general, administrative imposition of fines, penalties, 
and forfeitures, as well as license revocation cases, would fall into this 
category.

Here again, the amicus brief provides a sufficient method for the pre
sentation of general questions of law or policy. For example, if a depor
tation case involves a general issue on which labor interests seek to 
establish a position protecting them from foreign competition, an amicus 
brief may advance this position. Similarly, if the SEC takes a very 
narrow view as to its powers or responsibilities in penalizing brokers 
who have violated its rules, an argument for a more severe penalty can 
be advanced in an amicus brief. The special rights of party participa
tion in the testimonial process and cross-examination of opposing wit
nesses are not required.

The basic principle is that the scope and method of public participation 
should vary depending upon the potential contribution it may make to 
a proceeding and the adverse consequences that are involved. The 
major problem is the development of a more discriminating calculus for 
this balancing function.

AREAS IN WHICH PUBLIC PARTICIPATION MAY OR MAY NOT BE 

DESIRABLE

Between the two polar areas already sketched is a doubtful area in 
which reasonable persons will differ concerning the appropriateness of 
encouraging public participation. An FTC unfair-trade case provides 
a good example. A particular respondent is being adjudged guilty of a 
violation of law based on past events, but the proceeding will result only 
in prospective relief analogous to an injunction. Moreover, as a practical 
matter, we know that many of these cases have been used by the FTC 
as a device to establish new trade-practice rules that will have an ind- 
dustry-wide application. The FTC has taken this path partly because 
of its lack of clear rulemaking authority and partly because of the ad
vantages offered by the adjudicatory approach in formulating new 
policy. Similarly, a license renewal case before the FCC involves a sit
uation that sometimes may be indistinguishable from a license revoca
tion case based on specific charges but in other situations is more akin 
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to a determination of the level and quality of service that the public 
is entitled to in a particular regulated area in the future.

In order to illuminate this middle ground, less emphasis must be 
placed on the form of the proceeding, that is, public participation is de
sirable in rulemaking proceedings but prima facie undesirable or at least 
dubious in enforcement proceedings leading to sanctions, and other 
similar arguments. More significant criteria are the nature of the issues 
in the particular proceeding and the role of the agency staff.17 If an 
issue involves factual matters which are in the knowledge of the inter
venor and if other participants are not in a position to advance the in
formation or argument that the intervenor offers, the case for participa
tion is strengthened.

17 For other relevant and useful factors, see Shapiro, Some Thoughts on Intervention 
Before Courts, Agencies, and Arbitrators, 81 Harv. L. Rev. 721 (1968).

18 See 47 U.S.C. § 309(h) (1970). See also Jaffe, WHDH: The FCC and Broadcasting 
License Renewals, 82 Harv. L. Rev. 1693, 1694 (1960).

19 42 U.S.C. § 4332 (1970). The District of Columbia Circuit recently concluded that 
“ipjerhaps the greatest importance of NEPA is to require the Atomic Energy Commis
sion and other agencies to consider environmental issues just as they consider other mat
ters within their mandates,” and that “if the [agency] decision was reached procedurally 
without individualized consideration and balancing of environmental factors-con- 
ducted fully and in good faith—it is the responsibility of the courts to reverse.” Calvert 
Cliffs’ Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1112, 1115 (D.C. Cir. 1971). The 
court described the balancing process in the following terms:

With respect to the role of agency staff, it seems clear as a general 
principle that where the agency staff is actively supporting a particular 
position, the need for public participation on behalf of the same position 
is diminished. Since enforcement proceedings generally are not insti
tuted unless the agency staff has determined to take the position that 
the respondent has done wrong, the opportunities for fruitful public par
ticipation in favor of enforcement will be limited, and in the rare in
stance where a public interest group might identify with the respondent, 
for example, where the respondent is accused of violating an anti-com
petitive rule, it would still be unlikely to add much by an independent 
role in the proceeding.

However, it is not impossible to conceive of a situation in which an 
enforcement proceeding is somehow forced upon an unwilling or apa
thetic agency staff. An example which comes readily to mind is license 
renewal proceedings at the FCC, for here, in effect, the law requires the 
agency to consider the licensee’s record periodically instead of putting 
the burden on the agency staff to initiate proceedings.18 Similarly, the 
National Environmental Policy Act requires the agencies to consider 
potential environmental impact in their decisionmaking.19 This may, 
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in ways we cannot yet foresee, enable outsiders to trigger an enforce
ment proceeding or, at least, to raise an enforcement issue in another 
proceeding.

Ordinarily, a proceeding leading to license suspension or revocation 
is properly viewed as one solely between the agency and the respond
ent. An obvious example is an SEC disciplinary proceeding. But it 
may be relevant here that the SEC regulatory scheme is not primarly 
aimed at limiting access to the industry. That is to say, there is only a 
limited public interest in whether a broker or dealer is put out of busi
ness because the public has a broad choice of brokers and dealers. 
W here the license is in fact a franchise, the public interest is rather 
different, and the case is stronger where the agency staff has instituted 
a proceeding to fine or otherwise to impose a light penalty on a fran
chise-holder, to permit a public interest group to argue and produce 
evidence to the effect that the respondent’s derelictions have been so 
serious that the public interest would be better served if someone else 
were awarded the franchise.20 It is not necessarily the form of the pro
ceeding or the fact that a cease-and-desist order or sanction may lie at 
the end that is determinative of the degree of public participation which 
would be appropriate.

“Environmental amenities” will often be in conflict with “economic and 
technical considerations.” To “consider” the former “along with” the latter 
must involve a balancing process. In some instances environmental costs may 
outweigh economic and technical benefits and in other instances they may 
not. But NEPA mandates a rather finely tuned and “systematic” balancing 
analysis in each instance. [The statute is designed] to ensure that each 
agency decision maker has before him and takes into proper account all 
possible approaches to a particular project (including total abandonment of 
the project) which would alter the environmental impact and the cost
benefit balance.

Id. at 1113-14.
20 See Office of Communication of the United Church of Christ v. FCC, 123 U.S. 

App. D.C. 328, 359 F.2d 994 (1966), Commission decision on remand rev'd, 138 U.S. 
App. D.C. 112, 425 F.2d 543 (1969); cf. Hale v. FCC, 138 U.S. App. D.C. 125, 425 
F.2d 556 (1970).

21 See generally Hale v. FCC, 138 U.S. App. D.C. 125, 425 F.2d 556 (1970); Robinson, 
The Making of Administrative Policy: Another Look at Rulemaking and Adjudication 
and Administrative Procedure Reform, 118 U. Pa. L. Rev. 485 (1970); Shapiro, The 
Choice of Rulemaking or Adjudication in the Development of Agency Policy, 78 Harv. 
L. Rev. 921 (1965).

CHOICE OF RULEMAKING OR ADJUDICATION

There are implications in this analysis for the choice between 
rulemaking or adjudication as a method of formulating regulatory 
policy.21 In all probability public interest groups can make a greater 
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contribution in informal rulemaking proceedings than in adjudicative 
and formal rulemaking proceedings for at least two reasons: First, they 
are probably better equipped to speak to general propositions than to 
engage in trial-type proceedings; second, in the quasi-legislative (hence, 
political) process the group’s viewpoint becomes a relevant datum sim
ply because the group holds it. However, the public interest groups 
do not control whether agency policy is made by rulemaking or by ad
judication.

Thus, an agency’s insistence on making decisions case-by-case on the 
basis of a lengthy evidentiary record may favor the regulated industry ar 
the expense of upholders of the “public” interest because it throws the 
decision into the forum in which the industry groups are best equipped 
to compete. It is not merely that trial-type hearings can be used to de
lay agency action—which is true—but they can also be used to obscure 
general principles in a mass of factual data, the compilation and pre
sentation of which the industry is better prepared to accomplish than 
either public interest groups or agency staff. Therefore, one way of 
encouraging public participation in the agency process (viewing the 
process as a whole) is to focus that process more in the direction of de
ciding general principles by rulemaking.

AGENCY CONTROL OF PROCEEDINGS

An objective examination of the limited experience with public par
ticipation in agency proceedings which has occurred thus far does not 
indicate that public participation has as yet created significant procedural 
problems in any agency (the AEC is a possible exception). Indeed, the 
extent of active public participation has been limited and is likely to 
remain limited as long as the cost barriers remain at their present level. 
Procedural problems may be expected to arise, however, if public par
ticipation expands dramatically. Problems of overlapping and even frivo
lous representation, proliferation of issues, control of complex multipart}’ 
proceedings, and the like may arise. These problems, however, wi 1 not 
differ in more than degree from the problems faced by the agencies, 
particularly such agencies as the ICC, FPC, and CAB, whose proceed
ings presently involve a multitude of parties.

Nevertheless, if opportunities for public participation are expanded, 
it may be important to reaffirm some established general principles. First, 
the agency and its presiding officer must be able to maintain control of 
each proceeding in order to bring it to an expeditious conclusion. Some 
rules of order are necessary in order to conduct a proceeding, and some
one has to enforce them.
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Second, the agency must have discretion to structure and limit par
ticipation.2-’ In some situations this will mean a limitation of participation 
to the interest asserted and the denial of any opportunity to present 
evidence or cross-examine on other issues. In addition, the agency must 
be able to deal with duplicative and repetitive participation on the part 
of those interests already adequately represented in the proceeding. 
This may mean in some cases the authority to require duplicative in
terests to speak through a common voice. Finally, the agency’s ability 
to determine priorities and to expedite decisions means that it must be 
able to control the compass of a particular proceeding. Agencies cannot 
be required to reconsider the whole universe in every case. Ample scope 
to shape and limit the issues in any particular case must be recognized 
and upheld.

22 See generally Shapiro, supra note 17, at 752-56, 764-67.
23 139 U.S. App. D.C. 46, 429 F.2d 725 (1970).
2* 397 U.S. 150 (1970).
25 397 US 159 (1970).
26 139 U.S. App. D.C. at 57-59, 429 F.2d at 736-38.
27 See Palisades Citizens Ass’n, Inc. v. CAB, 136 U.S. App. D.C. 346, 420 F.2d 188 

<1969).

Achieving Broadened Public Participation

The right of groups asserting “public” interests to participate through 
formal intervention in these agency proceedings appears reasonably well 
established, particularly since the decision in National W elf are Rights 
Organization v. Finch.22 23 That case involved an attempt by associations 
of welfare recipients to intervene in proceedings of the Social and Re
habilitation Service of HEW to determine whether the welfare laws 
of certain states were in conformity with federal standards under the 
Social Security Act. Holding that the associations did have the right to 
intervene, the United States Court of Appeals for the District of Colum
bia Circuit reasoned that they would have standing to seek judicial re
view of the agency action under the test set forth by the Supreme Court 
in Association of Data Processing Service Organizations v. Camp2* and 
Barlow v. Collins.25 Since the welfare recipients would have standing 
to seek review, their standing to intervene in the proceeding should be 
recognized.26 Although questions might arise in some agencies as to 
whether public interest groups were entitled to full or only to limited 
participation,27 there is little serious disposition in federal agencies to 
preclude public participation in their proceedings. This statement must 
be qualified, however, by noting that efforts to intervene in agency- 
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instituted enforcement proceedings have been limited to a handful of 
instances.28

28 Campbell Soup Co., FTC Docket No. C-1741, appeal pending sub norm. S.O.U.P., 
Inc. v. FTC, No. 24,476, D.C. Cir., July 24, 1970; Firestone Tire & Rubber Co., FTC 
Docket No. 8818 (opinion and order granting limited intervention, Oct. 26, 1970); Ken- 
necott Copper Corp., FTC Docket No. 8765, appeal dismissed without prejudice sub 
nom. United Steelworkers of America v. FTC, No. 24,629 (D.C. Cir., May 28, 1971).

29 See generally Gilhooley, Public Participation in Formal Agency Proccedings-Pub- 
lic Notice of Formal Proceedings (Aug. 23, 1971) (a tentative staff report to the Chair
man of the Administrative Conference of the United States).

30 See Lazarus & Onek, The Regulators and the People, 57 Va. L. Rev. 1069, 1096-97 
(1971).

31 The rough cost estimates that follow are based upon Administrative Conference 
staff interviews with informed persons, including agency staff members, public interest 
lawyers, and private practitioners. Great variation in costs can result from the nature 
of the proceeding, its scope, the desired degree of participation, and similar factors.

Obtaining permission to participate in the agency proceeding is, how
ever, merely the threshold problem for the public intervenor. The more 
serious problems are the practical obstacles to effective intervention. One 
such problem, the adequacy of agency procedures for notifying the gen
eral public regarding the pendency of significant proceedings,29 will not 
be dealt with here. Although important, it is dwarfed by the crucial 
issue of how public interest groups can meet the costs of effective par
ticipation in agency proceedings.

It is obvious that for public interest groups cost is a considerable ob
stacle to effective participation in formal agency proceedings.30 Since 
a “public interest group” is defined as a group representing a constitu
ency whose economic interest in the proceeding is diffuse or nonexistent, 
costs of participation must necessarily be volunteered by persons or or
ganizations which cannot anticipate a commensurate economic benefit 
from the proceeding.

Rough estimates of the magnitude of the cost of effective participa
tion may be extrapolated from the amounts expended by private par
ticipants in particular proceedings. The major cost item, of course, is 
attorneys’ fees.31 Participation in a major FTC case would probably 
cost an active intervenor $100,000 or more if the work were not handled 
on a pro bono publico basis. The estimated cost of active participation 
in an FDA rulemaking proceeding is in the range of $30,000-$40,000. 
Estimates for ICC proceedings are considerably lower, perhaps on the 
order of $4,000, but the ICC has a greater variety of proceedings, and 
much depends on what is considered the “typical” case.

Of course, degree of participation is another variable. As a practical 
matter, public interest intervenors are free to define the extent of their 
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participation (subject, of course, to the hearing examiner’s control of 
the proceeding). What that extent will be depends on the issues in 
which the intervenors are interested. Intervention, as such, is not or
dinarily a costly process. There are no filing fees, the intervenor’s right 
to appear will in most proceedings not be challenged; the principal 
initial cost will be the preparation and service of documents. If the in
tervenor desires merely to present a legal argument, he can bypass the 
trial itself and file a brief, possibly with oral argument. If he merely 
wishes to bring some factual material to the attention of the agency, he 
can ordinarily do so without participation in the rest of the proceeding. 
1 he figures cited above assume more active participation in the trial 
stage, and this is where costs rapidly mount. To make an effective 
impact on agency decisionmaking, public interest groups must be pre
pared to affect materially the record on which the agency decision will 
be based. They cannot rely merely on legal arguments that certain 
interests be taken into account but must develop an affirmative case of 
their own.

TRANSCRIPT COSTS

An isolable area of the cost problem is the question of transcript 
costs. Most agencies which hold formal proceedings contract with 
private firms for stenographic services. The parties to the proceeding 
must obtain their copies of the transcript from the stenographic firm, 
generally at a considerably higher cost than that charged to the agency. 
Per page charges vary widely from agency to agency, but charges of 
$1.50 and $1.75 per page for next-day service are not unusual. While 
transcript costs are not of the same order of magnitude as attorneys’ 
fees, they are often sufficiently significant to hamper effective participa
tion in a proceeding.

Agencies have an obligation to finance the costs of recording formal 
proceedings out of their own resources. These costs should not be 
placed upon participants in a proceeding. Existing contracts and arrange
ments should be revised as soon as possible to provide for the availability, 
either through the reporting service or the agency itself, of transcripts 
of any formal proceeding that is open to the public at a low minimum 
charge reflecting only the cost of reproducing copies of the agency’s 
transcript. This small, minimal charge is necessary in order to discour
age frivolous requests. Free transcripts should be supplied only to in
digent persons who are being proceeded against by the Government. In 
that situation, the Government should make available free legal services 
as well as transcripts.
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EXPERT WITNESSES

Another cost item worthy of separate consideration is that of expert 
witnesses. Here public interest intervenors face a dual problem. First, 
witnesses are expensive. In the FDA proceedings studied such fees 
ranged between $2,500 and $5,000. In the Firestone proceeding32 be
fore the FTC the fees for the two experts used by the intervenors would 
have ranged between $25,000 and $50,000 at the going rate, although 
in the instant case they charged only for expenses. In ICC rate cases ex
pert testimony is very important and may cost a participant from $4,000- 
$5,000 in a moderate size case to 10 times that in a large rate investiga
tion proceeding. Not only are these figures beyond the means of public 
interest intervenors, but, in addition, many experts would be reluctant to 
imperil future employment with the regulated industry by becoming 
identified with the public interest side of agency litigation. These ob
stacles are not merely speculative, for both cost and witness reluctance 
are factors cited by government agencies, notably the Antitrust Divi
sion,33 as problems encountered in the course of their participation in 
formal agency proceedings.

32 Firestone Tire & Rubber Co., FTC Docket No. 8818 (opinion and order granting 
limited intervention, Oct. 26, 1970).

33 This information was developed as part of the staff study conducted by the Ad
ministrative Conference of the United States. See note 8 supra.

34 See generally U.S. Dep’t of Justice, Antitrust Division, Comments an the “Ash 
Council” Report, 57 Va. L. Rev. 933, 945 (1971).

35 42 U.S.C. § 4332 (1970).
36 36 Fed. Reg. 7724-29 (1971).
3?5 U.S.C. § 552 (1970). See also Re commend at ion No. 24 of the Administrative 

Conf, of the United States-Principles and Guidelines for Implementation of the Free

A partial solution to the expert witness problem lies in the consider
able in-house expertise of the federal government. But there are ob
viously difficulties in making this expertise available to public partici
pants unless the expert in question is employed by an agency whose 
position is not adverse to that taken by the public interest intervenor.34 
With respect to environmental issues, the requirement of the National 
Environmental Policy Act35 and the regulations of the Council on En
vironmental Quality36 for public circulation of draft environmental im
pact statements and agency comments thereon should have the effect of 
bringing out into the open interagency disagreements on environmental 
questions, which should materially assist the public interest intervenor in 
developing his case. The Freedom of Information Act offers an addi
tional possibility for access to agency expertise.37 One approach which 
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may be worth consideration is the use of neutral experts designated by 
the agency tribunal, much as court-appointed experts are employed in 
litigation.38 Alternatively, devices which subsidize attorney fees, dis
cussed below, should be broad enough to include the cost of procuring 
expert witnesses.

dom of Information Act, in Administrative Conf, of the United States, Report 1970- 
1971, at 51-57 (1971); Gianella, Agency Procedures Implementing the Freedom of In
formation Act: A Proposal for Uniform Regulations, 23 Ad. L. Rev. 217 (1971).

38 See generally W. Gellhorn & C. Byse, Administrative Law: Cases and Com- 
minis 769-70 (5th ed. 1970).

39 The Federal Trade Commission has requested a formal ruling from the Comptroller 
General on the question of whether the Commission is empowered to pay transcript 
costs, witness fees, attorneys’ expenses, and travel costs for indigent respondents and 
intervenors proceeding in forma pauperis in Commission adjudications. Letter from 
Miles W. Kirkpatrick, Chairman, Federal Trade Commission, to Elmer B. Staats, 
Comptroller General of the United States, Mar. 17, 1971. At this writing, no opinion has 
yet issued.

40 Extensive discussions of various aspects of the general legal services problem may 
be found in the American Bar Foundation’s series of publications on legal services for 
the poor. See L. Silverstein, Defense of the Poor in Criminal Cases in American 
State Courts (1965) (3 vols.). See also Curran, Unavailability of Lawyer's Services for 
Low Income Persons, 4 Valparaiso U.L. Rev. 308 (1970). Current proposals for fed

attorneys’ fees

Despite much clamor, the existing experience with agency funding 
of attorneys’ fees for public interest intervenors is nonexistent. Except 
in situations involving indigent respondents, in which it is arguable that 
due process requires a degree of assistance, no federal agency has reim
bursed intervenors for outlays on attorneys’ fees. Moreover, there is a 
serious question of agency authority to do this even if an agency desired 
to do so.39

Despite the dearth of relevant agency experience, it may be fruitful 
to canvass some of the possible methods of providing financial support 
for public interest representation in agency proceedings. In the present 
state of affairs, it is easier to set forth the pros and cons of various ap
proaches than to arrive at a firm conclusion on this vexing subject.

The General Legal Services Approach. This approach begins
with the premise that there is nothing peculiar about the administrative 
process in terms of providing legal services. Furnishing legal services 
to members of the general public who want to participate in administra
tive proceedings should be viewed as part of the broader social problem 
of providing legal services to persons who cannot afford to bear the 
full cost.40 The same institutional devices—public provision of legal 
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services to indigent defendants, pro bono practice by lawyers and law 
firms, and the efforts of legal aid offices—that are available for provision 
of legal services in courts and local communities should be utilized in 
the administrative context.

This approach has the virtue of preserving the attorney-client rela
tionship and of deterring frivolous representation. A lawyer under
takes to act for a particular client or group of clients and is responsible 
to them. Any member of the public who lacks the necessary resources 
can attempt to avail himself of the service. Since the legal aid offices 
or contributed legal services will always be a scarce resource, a choice 
must be made as to which claims are the most meritorious or significant. 
LTnder these circumstances, frivolous cases will be avoided. A multi
plicity of legal aid offices or opportunities assures that a wide diversity of 
views and attitudes will be advanced on behalf of particular clients, 
thereby avoiding the monolithic character and possible ideological con
flicts that might result if the choice of cases were centralized in a single 
government advocate.

Possible shortcomings are that the general legal services approach 
may neglect the administrative process because of its complexity, special
ization, and high cost. Traditional litigation in local courts has greater 
visibility, and real clients are in need of effective assistance there.

The Contingent-Fee Approach. Many public-interest lawyers
believe that adequate provision of legal services to the poor will be made 
available only if the creation of new legal remedies has the effect of sub
sidizing the cost of litigation, hence the great attraction of new damage 
remedies or institutional devices that permit the aggregation of numer
ous small claims into a single unit. This approach, of course, tends to 
shift policymaking responsibilities from administrative agencies to re
viewing courts. Its advocates, despairing of the administrative process, 
seek to invoke the assistance of the judiciary.41 Precisely because it seems 
likely that new departures of this kind would have large consequences 
for good or ill or a combination of both, a great deal of heated discussion 
surrounds class-action and damage-remedy proposals.42
erally funded legal services corporations may be found in S. 1305, 92d Cong., 1st Sess. 
(1971) and 39 U.S.L.W. 2636 (May 11, 1971).

41 “Administrative agencies have been gravely deficient, and public confidence in 
them is eroded to an extreme degree. ... In desperation citizens have turned to the 
courts. . . . Our need is not for more or fancier procedures before the same old 
agencies—it is for a shift in the center of gravity of decisionmaking . . . .” J. Sax, supra 
note 11, at 61-62.

42 See, e.g., Hearings on S. 984, S. 1222, and S. 1318 Before the Consumer Subcomm, 
of the Senate Comm. an Commerce, 92d Cong., 1st Sess. (1971); Dole, Ccmsum er Class
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W hile each proposal must be treated on its own merits, there is no 
question that the contingent-fee approach is capable of dramatic possi
bilities. The consequences on the administrative process are also likely 
to be great. Since legislatures are reluctant to arm administrative agencies 
with money damage remedies, the creation of such a remedy in an area 
in which an administrative agency operates raises old but troublesome 
problems of primary jurisdiction—the allocation of decisional authority 
between agencies and courts. Moreover, since the demand for free goods 
tends to be unlimited, the likelihood of frivolous, repetitive, or incon
sequential suits being brought in large numbers is worrisome. Examina
tion of the injury reparation system in the automobile negligence field, 
which is largely dependent upon the contingent-fee device for the fi
nancing of claims, is not reassuring: Only about one-half of the total 
amount that the system costs to operate, measured by payments for in
surance and the like, is paid out to injured victims; the remainder is 
consumed by attorneys’ fees, insurance expenses, and other costs of ad
ministration.43 The inefficiency of the system, as well as the disparity 
with which it treats small and large claims, does not suggest an uncritical 
application to other fields. What is needed is an institution that will 
en lance social justice, not a full employment bill for lawyers.

Actions Under Recent Consumer Credit Legislation, 44 N.Y.U.L. Rev. 80 (1969); Starrs, 
The Consumer Class Action—Part I: Considerations of Equity & Part 11: Considerations 
of Procedure, 49 B.U.L. Rev. 211, 407 (1969).

4r; See, e.g., A. Conrad, Automobile Accident Costs and Payments: Studies in the 
Economics of Injury Reparation 52-66 (1964); U.S. Dep’t of Transportation, 
Compensation for Motor Vehicle Accident Losses in the Metropolitan Area of 
Washington, D.C. (1970); Conrad, The Economic Treatment of Automobile Injuries, 
63 Mich. L. Rev. 279, 289-93 (1964).

44 The Federal Communications Commission has in the past year taken two actions 
related to this problem. In KCMC, Inc. the FCC refused to approve the terms of a 
settlement agreement under which a television licensee would have reimbursed a public 
interest intenenor for expenses incurred in opposing the station’s renewal application. 
KCMC, Inc.. 25 F.C.C.2d 603, 20 P & F Radio Reg. 2d 267 (1970). The opposition was 
abandoned in return for specific assurances from the licensee with respect to its future 
policies. On the other hand, the FCC presently has under active consideration a proposal 
to set up an “Office of Public Counsel” to act as attorney for citizens’ groups in agency 
proceedings. See Wall Street Journal, June 29, 1971, at 6, col. 2.

The Individual Agency Approach. This approach would con
centrate attention on the administrative context rather than viewing the 
administrative field as part of a larger problem. The suggestion frequent
ly’ has been made that each agency which conducts formal proceedings 
should provide for representation of interests that are otherwise inade
quately represented in such proceedings.44 This might be done either 
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by reimbursing public interest groups for the costs incurred in providing 
representation or by employing a special staff within the agency to 
represent such persons before the agency. While there are substantial 
differences between the two alternatives, especially in their effect on the 
attorney-client relationship, they share common ground in that the 
agency before which a proceeding is pending would be deciding whether 
or not a particular person or group should be given free legal services. 
Since the demand for free legal services is certain to be larger than the 
available supply, choices would have to be made among the various 
applicants. While in some cases this would consist of cutting out ob
viously frivolous claims, in other cases the agency would be required 
to assess the merits or desirability of arguably valid contentions. There 
are reasons to fear that a fair, objective, and nonideological determina
tion of requests would be difficult. The availability of assistance from 
government, of course, should not turn on ideological grounds.

Consideration is currently being given to some proposals of this type.45 
The FCC has under active consideration a proposal to establish an “Of
fice of Public Counsel” to act as attorney for listener groups in agencv 
proceedings.46 Some public interest lawyers believe that this alternative 
is less desirable than reimbursement devices, since it filters the views of 
the client group through an agency staff that is to some extent vulner
able to internal pressures and whose obligation to the views of the client 
group are at least ambiguous.

45 See U.S. Dep’t of Justice, Antitrust Division, supra note 34, at 945-46.
46 See Wall Street Journal, June 29, 1971, at 6, col. 2.
4? Kirkpatrick Letter, supra note 39.
48 Id.

The FTC is taking a modest step toward the other alternative, by 
inquiring into its authority to reimburse public interest intervenors for 
transcript costs and other out-of-pocket expenses.47 The FTC, while 
not asserting an agency position on the question, has asked the Comp
troller General for his opinion as to statutory authority.48

Devices to reimburse public interest groups for litigation expenses 
could be put into operation either before or after the actual interven
tion and participation. An advance determination would have to be 
made on the basis of relatively limited material relating to the group and 
the position it sought to assert. An after-the-fact determination, al
though requiring the public interest group or its lawyers to take the 
risk that reimbursement would not be available, would have the ad
vantage of being made on the basis of the contribution that the inter
vening group made to the case. The judgment could not be solely on 
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the basis of whether the intervention was totally successful in its aims, 
since an effective illumination of matters that resulted in an improved 
agency decision should be viewed as a positive contribution. If each 
agencv passed on requests for reimbursement and they were made out 
of the agency’s funds, provision for review of the reimbursement re
quest bv an outside group—preferably a disinterested body of lawyers 
and officials that could make an objective judgment of the utility of the 
intervention—would seem to be desirable.

The Advocacy Agency Approach. Under this approach, new
agencies would be created whose function would be to advocate the 
views of otherwise inadequately represented persons in agency proceed
ings or in court proceedings involving judicial review of administrative 
action.49 The Administrative Conference of the United States recom
mended in 1969 the creation of a “Poor People’s Counsel” to represent 
the interests of the poor.50 More recently, proposals for the creation of 
a consumer advocacy agency51 and an Indian advocacy agency52 have 
been given serious consideration in Congress. One advantage of vesting 
the advocacy function in a new agency is that it avoids the conflict-of- 
interest problem that is presented when an agency staff purports to rep
resent outsiders in a proceeding before the same agency. A second ad
vantage is that a governmental body with a special mission, if adequately 
funded, could achieve the advantages of expertise, continuity, and per
sistence, all factors that make the representation of private interest groups 
so effective in agency proceedings. As the agency would have limited 
resources, it would be required to limit its activities to areas in which the 
greatest contribution could be made. As an institutional litigant, it 
would be unlikely to support frivolous positions.

49 For criticism of this approach, see U.S. Dep’t of Justice, Antitrust Division, supra 
note 34, at 945.

60 Recommendation No. 5 of the Administrative Conf, of the United States—Repre
sentation of the Poor in Agency Rulemaking of Direct Consequence to Them, in 1 Ad
ministrative Conf, of the United States, Recommendations and Reports, 1968-1970, 
at 71 (19~0). See also Bonfield, Representation of the Poor in Federal Rulemaking, 67 
Mich. L. Rev. 511, 530-45 (1969).

51 H.R. 14, 15, 16, 92d Cong., 1st Sess. (1971).
62 The Administration is currently sponsoring a bill to create an Indian Trust Coun

sel Authority. S. 2035, 92d Cong., 1st Sess. (1971).

The disadvantages of the specialized advocacy agency, as against 
other alternative devices, are the defects of its virtues. As a monolithic, 
bureaucratic agency, it would not have an attorney-client relationship 
with the citizens and groups that it purported to represent. Pressures 
for consistencv and balance applicable to institutional litigants would 
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make it unlikely to voice dissenting or unorthodox views. Nor would 
it necessarily be responsive to either executive or legislative direction: 
While the power of removal of its head would presumably remain in 
the President, the political hazards of doing so would give the advocacy 
agency a considerable degree of independence; and Congress would 
find it difficult to control the advocacy function except by cutting its 
appropriation. An advocacy agency may become its own client in the 
sense that the continuance and furtherance of the institution itself 
would become one of its major goals.

Couclusion

This hurried survey of a complex subject resembles a helicopter sur
vey of a defoliated and pock-marked battlefield in which the adversaries 
are preparing to recommence hostilities. Public participation was a fine 
slogan when it was confined to securing the right of intervention in 
agency proceedings. That battle now has been won and the scene has 
changed to the development of institutions that will encourage and 
support public interest groups in their effort to make the administrative 
process more responsive to their desires. The battlelines are being 
drawn as various proposals for funding public participation are ad
vanced.

Fortunately, the alternatives previously delineated in this article are 
not mutually exclusive. Experimentation with several of them in par
ticular agencies or areas may provide information that will serve as the 
basis for a more general reform. Those who believe that it is important, 
within limits that are bounded by considerations of agency effectiveness 
and efficiency, to improve the administrative process by broadening 
public participation have a special obligation to develop institutions that 
will do the job without crippling the administrative process.
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APPENDIX
Recommendation 28 of the Administrative 

Conference of the United States— 
Public Participation in Administrative Hearings*

Individuals and citizen organizations, often representing those without 
a direct economic or personal stake in the outcome, are increasingly 
seeking to participate in administrative hearings. Their concern is to 
protect interests and present views not otherwise adequately represented 
in the proceedings. Agencies are exposed to the views of their staffs, 
whose positions necessarily blend a number of interests, and to the 
views of those whose immediate stake is so great that they are will
ing to undertake the cost of vigorous presentation of their private 
interests. The opportunity of citizen groups to intervene as parties in 
trial-tvpe proceedings where their views are unrepresented, formerly 
challenged on doctrinal grounds that they lacked a sufficient interest 
to have “standing,” has been greatly broadened by statutes, administra
tive actions, and judicial decisions. Agency decisionmaking benefits 
from the additional perspectives provided by informed public participa
tion. However, the scope and manner of public participation desir
able in agency hearings has not been delineated. In order that agen
cies may effectively exercise their powers and duties in the public 
interest, public participation in agency proceedings should neither frus
trate an agency’s control of the allocation of its resources nor unduly 
complicate and delay its proceedings. Consequently, each agency has 
a prime responsibility to reexamine its rules and practices to make pub
lic participation meaningful and effective without impairing the agency’s 
performance of its statutory obligations.

RECOMMENDATION

In connection with agency proceedings where the agency’s decision 
is preceded by notice and an opportunity to be heard or otherwise to 
participate — namely, notice-and-comment rulemaking, on-the-record 
rulemaking and adjudication—each agency should, to the fullest extent 
appropriate in the light of its capabilities and responsibilities, apply the 
following criteria in determining the scope of public participation and 
adopt the following methods for facilitating that participation:

A. Intervention or Other Participation
Agency rules should clearly indicate that persons whose interests or 

views are relevant and are not otherwise represented should be allowed 
•Adopted Dec. 7, 1971.
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to participate in agency proceedings whether or not they have a direct 
economic or personal interest. Whatever the form of the proceeding, 
reasonable limits should be imposed on who may participate in order
(a) to limit the presentation of redundant evidence, (b) to impose rea
sonable restrictions on interrogation and argument, and (c) to prevent 
avoidable delay. In every determination of whether participation is 
appropriate, the agency should also determine whether the prospective 
participant’s interests and views are otherwise represented and the effect 
of participation on the interests of existing parties.

1. No tice-and-comment rulemaking proceeedings. Agencies en
gaging in notice-and-comment rulemaking should, to the extent feasi
ble: (a) make available documents, materials and public submissions 
upon which the proposed rule is based; (b) invite the presentation of all 
views so that the agency may be apprised of any relevant consideration 
before formulating policy; (c) develop effective means of providing 
notice to the affected public and to groups likely to possess useful in
formation; and (d) if there is a hearing, allocate time fairly among all 
participants.

2. On-the-record rulemaking and adjudicative hearings. Public par
ticipation should be freely allowed in trial-type proceedings where the 
agency action is likely to affect the interests asserted by the partici
pants. Intervention or other participation in enforcement or license revo
cation proceedings should be permitted when a signifiicant objective of 
the adjudication is to develop and test a new policy or remedy in a pre
cise factual setting or when the prospective intervener is the de facto 
charging party. Public participation in enforcement proceedings, license 
revocations or other adjudications where the issue is whether the charged 
respondent has violated a settled law or policy should be permitted only 
after close scrutiny of the effect of intervention or other participation 
on existing parties.

B. Selection of Intervenors

Intervention by a particular group or person as a party in a trial-type 
proceeding should depend upon a balancing of several factors, including:

(a) The nature of the contested issues;
(b) The prospective intervenor’s precise interest in the subject mat

ter or possible outcome of the proceeding;
(c) The adequacy of representation provided by the existing parties 

to the proceeding, including whether these other parties will represent 
the prospective intervenor’s interest and present its views, and the avail
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ability of other means (e.g., presentation of views or argument as an 
amicus curiae to protect its interest;

(d) The ability of the prospective intervenor to present relevant evi
dence and argument; and

(e) The effect of intervention on the agency’s implementation of its 
statutory mandate.

C. Scope of Participation
Fhe scope of an intervenor’s participation in a trial-type proceeding 

must assure it a fair opportunity to present pertinent information and 
to provide the agency a sound basis for decision, without rendering the 
hearing unmanageable. The nature of the issues, the intervenor’s in
terests, its ability to present relevant evidence and argument, and the 
number, interests and capacities of the other parties should determine 
the dimensions of that participation. In general, a public intervenor 
should not be allowed to determine the broad outline of the proceeding, 
such as the scope or compass of the issues. A public intervenor generally 
should be allowed all the rights of any other party including the right 
to be represented by counsel, participate in prehearing conferences, ob
tain discovery, stipulate facts, present and cross-examine witnesses, make 
oral and written argument, and participate in settlement negotiations. 
W here the intervenor focuses on only one aspect of the proceeding or 
does not seek to controvert adjudicative facts, consideration should be 
given to limiting its participation to particular issues, written evidence, 
argument or the like. Agencies should be cautious in advance of actual 
experience in anticipating that intervention will cause undue delays.

D. Cost of Participation
The cost of participation in trial-type proceedings can render the 

opportunity to participate meaningless. Agencies have an obligation to 
minimize transcript charges, to avoid unnecessary filing requirements, 
and to provide assistance in making information available; and they 
should experiment with allowing access to their staff experts as ad
visers and witnesses in appropriate cases.

1. Filing and distribution requirements. Filing and distribution re
quirements (e.g., multiple copy rules) should be avoided except as neces
sary and provision should be made for a waiver where the requirement 
is burdensome. Existing filing and distribution requirements should be 
reexamined. Agencies should make every effort to provide duplication 
facilities at a minimum cost.

2. Transcripts. The cost of recording formal proceedings should be 
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borne by the agencies, not by the parties or other participants to the 
proceeding (except to the extent that a person requests expedited de
livery). Existing contracts and arrangements should be revised to pro
vide for the availability, either through a reporting service or the agency 
itself, of transcripts at a minimum charge reflecting only the cost of re
producing copies of the agency’s transcript. Transcripts should be avail
able without charge to indigent participants to the extent necessary for 
the effective representation of their interests. Where the aggregate of 
these transcript costs imposes a significant financial burden on the 
agency, the agency should seek and Congress should provide the neces
sary additional appropriation.

3. Availability of information and experts. An agency should pro
vide assistance to participants in proceedings before it or another 
agency, provided that the agency’s resources will not be seriously bur
dened or its operations impaired. Assistance should include advice and 
help in obtaining information from the agency’s files. Each agency 
should experiment with allowing access to agency experts and making 
available experts whose testimony would be helpful in another agency’s 
proceeding.

E. Notice
Each agency should utilize such methods as may be feasible, in addi

tion to the Federal Register's official public notice, to inform the public 
and citizen groups about proceedings (including significant applications 
and petitions) where their participation is appropriate. Among the tech
niques which should be considered are factual press releases written in 
lay language, public service announcements on radio and television, 
direct mailings and advertisements where the affected public is located, 
and express invitations to groups which are likely to be interested in 
and able to represent otherwise unrepresented interests and views. The 
initial notice should be as far in advance of hearing as possible in order 
to allow affected groups an opportunity to prepare. Each agency 
should consider publication of a monthly bulletin,1 listing:

1 This recommendation does not supersede Recommendation 4, Consumer Bulletin.

(a) The name and docket number or other identification of any 
scheduled proceeding in which public intervention may be ap
propriate;

(b) A brief summary of the purpose of the proceeding;
(c) The date, time and place of the hearing; and
(d) The name of the agency, and the name and address of the per

son to contact if participation or further information is sought.
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burn L.J. 193 (1970); The Supreme Court, 1968 Term, 83 Harv. L. Rev. 7, 219-20 
(1969); Comment, O'Callahan v. Parker, A Military Jurisdictional Dilemma, 22 Baylor 
L. Rev. 64 (1970); Comment, O'Callahan and its Progeny: A Survey of Their Impact 
on the Jurisdiction of Courts-Martial, 15 Vill. L. Rev. 712 (1970); 38 Geo. Wash. L. 
Rev. 170 (1969).

3 See, e.g^ Relford v. Commandant, 401 U.S. 355 (1971); King v. Moseley, 430 F.2d 
732 (10th Cir. 1970); Gallagher v. United States, 423 F2d 1371 (Ct. Cl. 1970); Moylan 
v. Laird, 305 F. Supp. 551 (D.RJ. 1969); United States v. Morley, 20 U.S.C.M.A. 179, 
43 C.M.R. 19 (1970); United States v. Snyder, 20 U.S.C.M.A. 102, 42 C.M.R. 294 (1970); 
United States v. Chandler, 18 U5.C.M.A. 593, 40 C.M.R. 305 (1969); United States v. 
Borys, 18 U5.C.M.A. 547,40 C.M.R. 259 (1969).

4 See United States v. Snyder, 20 U.S.C.M.A. 102, 42 C.M.R. 294 (1970) (off-post

The Supreme Court in O’Callahan v. Parker held that a service
man can be tried by a court-martial only if his offense is service- 
connected. A key question which the Court did not face, but 
which is now being litigated in the lower courts, is whether 
O'Callahan should be applied retroactively. In this article Mr. 
Blumenfeld analyzes these lower court decisions and evaluates the 
arguments both for and against retroactivity, utilizing a unique base 
of statistical data to define the scope of the problem and to dis
prove the validity of certain nonretroactivity arguments. The au
thor concludes that theories concerning jurisdiction warrant and 
no undue burden prohibits retroactive application of O’Callahan.

On June 2, 1969, the United States Supreme Court, in a landmark 
decision, restricted the effective jurisdiction of military tribunals to cases 
involving service-connected offenses.* 1 The probable effect of that de
cision, O'Callahan v. Parker, became the subject of much scholarly 
commentary,2 and the judiciary soon commenced to develop new criteria 
for court-martial jurisdiction.3 The result has been that, in general, 
civilian-type crimes, not committed on a military post or reservation, 
are no longer subject to court-martial.4 Exceptions have been developed,

[551 ]



552 The Georgetown Law Journal [Vol. 60:551

however, sanctioning courts-martial in those cases where the victim was 
a fellow serviceman5 or where the perpetrator used his military status 
to commit the offense.6 The O^Callahan case itself, it should be noted, 
was limited by its facts to a crime committed in the civilian community, 
during peacetime, with no direct involvement of the Armed Forces.7

involuntary manslaughter and assault); United States v. Wills, 20 U.S.C.M.A. 8, 42 
C.M.R. 200 (1970) (interstate transportation of a stolen vehicle); United States v. 
Henderson, 18 U.S.C.M.A. 601, 40 C.M.R. 313 (1969) (carnal knowledge taking place in 
off-post apartment); United States v. Chandler, 18 U.S.C.M.A. 593, 40 C.M.R. 305 
(1969) (burglary and larceny in civilian community).

5 See United States v. Cook, 19 U.S.C.M.A. 13, 41 C.M.R. 13 (1969) (larceny of an 
automobile belonging to a serviceman); United States v. Rego, 19 U.S.C.M.A. 9, 41 
C.M.R. 9 (1969) (housebreaking of and larceny from fellow serviceman’s house located 
in civilian community).

6 See United States v. Fryman, 19 U.S.C.M.A. 71, 41 C.M.R. 71 (1969) (dishonorable 
failure to pay a hotel bill where credit was extended because the defendant wore a 
military uniform when he registered, stated that he was an officer, and informed the 
management that the Marine Corps owed him $600 in back pay); United States v. 
Hallahan, 19 U.S.C.M.A. 46, 41 C.M.R. 46 (1969) (jurisdiction of forgery charge 
existed where the defendant included his military address beneath his endorsement).

7 O'Callaban determined that a serviceman could not be tried in a military tribunal 
for a civilian type crime unless there was a distinct recognizable military interest. 
Sergeant O’Callahan was convicted by court-martial of attempted rape, housebreaking, 
and assault with attempt to rape in violation of military law. Uniform Code of Military 
Justice (U.C.M.J.) arts. 80, 130, 134, 10 U.S.C. §§ 880, 930, 934 (1970). His collateral 
attack in the federal courts of this conviction led him to the Supreme Court which 
granted certiorari on the follownig question:

Does a court-martial, held under the Articles of War, . . . have jurisdiction 
to try a member of the Armed Forces who is charged with commission of 
a crime cognizable in a civilian court and having no military significance, 
alleged to have been committed off-post and while on leave, thus depriving 
him of his constitutional rights to indictment by a grand jury and trial by 
petit jury in a civilian court?

393 U.S. 822 (1968).
In reaching its decision the Court discussed the history of court-martial jurisdiction, 

concluding that military trials are limited “to the narrowest jurisdiction deemed abso
lutely essential to maintaining discipline among troops in active service. . . .” 395 U.S. 
at 265, citing United States ex rel. Toth v. Quarles, 350 U.S. 11, 22 (1955). The Court 
proceeded to criticize the absence of many procedural safeguards afforded by the 
Constitution, although it finally concluded that the court-martial system is necessary 
for military discipline. The decision found that status alone would not subject a 
serviceman to military trial; certain factors must exist to establish a paramount 
military interest. Such factors did not appear in O'Callahan. Instead the Court noted 
that (1) Sergeant O’Callahan was on leave at the time the offense was committed; (2) 
there was no connection between his military duties and the offense; (3) the offense 
was not committed on a military installation; (4) the victim of the offense was per
forming no duties relating to the military; (5) the area in which the offense was com
mitted was not an armed camp under military control; (6) the offense was committed 
in “peacetime;” (7) the offense occurred within the territorial limits of the United 
States rather than in an occupied zone of a foreign country; and (8) the offense did not 
involve the flouting of military authority, the security of a military post, or the integrity
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An assessment of the consequences of the O’ Callahan decision suggests 
that its prospective effect—its effect on future prosecutions—will not be 
great; the court-martial system will no doubt remain an effective instru
ment of military justice, and civilian courts will probably incur only a 
modest caseload increase as a result of their new jurisdiction.8 On the 
other hand, it is of concern to the military that O' Callahan may be applied 
retroactively—that is, that it may be used to void past convictions. In 
this sense, the O'Callahan decision may well have a substantial impact 
on the administration of justice. Although current data indicate that 
such a rule would probably not cause an overwhelming influx of petitions 
requesting relief from previous courts-martial convictions,9 the Govern
ment in several recent cases has predicted a deluge of collateral attacks 
should O'Callahan be held retroactive.10 * The validity of this prediction 
should be analyzed to determine its proper weight in future prosecutions.

of military property. 395 U.S. at 273-74. The majority held, therefore, that there was 
an insufficient relationship between the crimes and identifiable military interest to 
justify court-martial jurisdiction. In essence, the offenses were not service-connected.

* See Blumenfcld, Cowt-Martial Jurisdiction Over Civilian-Type Crimes, 10 Am. 
Crim. L. Rev. 51,75-76 (1971).

9 See notes 140-149 infra and accompanying text.
lOSee Brief for Petitioner at 7, Mercer v. Dillon, 19 U.S.C.M.A. 264, 41 C.M.R. 

264 (1970); Brief for Respondent at 11, Gosa v. Mayden, 305 F. Supp. 1186 (N.D. Fla. 
1969), appeal docketed, No. 29,139, 5th Cir., Oct. 12, 1971.

11401 U.S. 355 (1971).
^R.’ford concluded that on-post offenses were service-connected within the 

meaning of O'Callahan.
13 The Court stated:

We recognize that the retroactivity question has important dimensions, 
both direct and collateral, and that the Government strongly urges that the 
question be decided here and now. We have concluded, however, that the 
is ue is better resolved in other litigation where, perhaps, it would be solely 
dispositive of the case.

401 US. at 370.

This issue of retroactivity seemed destined for resolution when the 
Supreme Court granted certiorari in the case of Relf ord v. Comman
dant 0 but ultimately the Court disposed of the case on other grounds,12 
expressly declining to rule on rhe matter of retroactivity.13 The follow
ing discussion will examine the legal rationale for and against retroactive 
application of O'Callahan, along with the empirical data which might 
be considered by the Supreme Court when it finally faces the issue.

The Law of Retroactivity

The inclusion of new procedural and substantive rules in the criminal 
law has forced the courts to confront repeatedly the issue of retro
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activity. In Linkletter v. Walker,14 which is the precursor of modern 
retroactivity cases, the Court considered the retrospective application 
of Mapp v. Ohio.15 In holding Mapp to be prospective only, the Court 
looked to the purpose of the decision, the reliance of authorities prior 
to the decision on the validity of the doctrine it overruled, and the effect 
of a retrospective application on the administration of justice.16 These 
considerations are the elements of what has become known as the three 
prong Linkletter test, a standard used to measure the advisability of 
retroactive application of a decision.

14 381 U.S. 618 (1965).
15 367 U.S. 643 (1961). Mapp held that the exclusion of evidence seized in violation 

of the search and seizure provision of the fourth amendment was applicable to state 
trials.

x6 381 U.S. at 636; see Fuller v. Alaska, 393 U.S. 80 (1968).
17 See Desist v. United States, 394 U.S. 244, 249 (1969).
18 381 U.S. at 637. The Court stated: “The misconduct of the police prior to Mapp 

has already occurred and will not be corrected by releasing the prisoners involved.” Id.
19 Id.
20 Id.
21 Id.

Since the purpose of Mapp was to provide an effective deterrent to 
unconstitutional searches and seizures,17 the Court concluded that retro
active application would not further this effort.18 Because the disrup
tion of the homes and effects of victims of illegal police action had 
already taken place, the lawless behavior would not be lessened by hold
ing Mapp to be retroactive.19 The majority also noted incidentally that 
the delicate and important relationship between federal and state sov
ereigns would not benefit from retroactive application.20

In considering the second factor of this three prong test the Court 
observed that the “[s]tates had relied on Wolf and followed its com
mand.” 21 Before Linkletter, repeated challenges directed at Wo/f had 
been rejected by the Supreme Court, and countless convictions, based 
on what is now tainted evidence had been affirmed. This reliance the 
Court felt was reasonable and in line with the state of the developing 
law.

In applying the third factor, the Court considered the “interests in 
the administration of justice and the integrity of the judicial process” 
and concluded that retrospective application would unduly burden the 
court system. It reasoned that the difficulty in developing evidence long 
since destroyed and in finding witnesses capable of recalling the details 
of the case offset any benefit in holding a new hearing. Essentially, the 
majority felt that to “legitimate such an extraordinary procedural weapon 
that has no bearing on guilt would seriously disrupt the administration 
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of justice.” 22 Therefore, having applied the test, Lmkletter concluded 
that the fairness of the trial was not sufficiently brought into question by 
the admission of illegally seized evidence, as opposed to the admission 
of unreliable or irrelevant evidence.23

22 Id. at 637-38.
23 Id. at 639.
2* 388 US. 293 (1967).
25 3 88 U.S. 218 (1967).
26 388 US. 263 (1967).
27 384 U.S. 719 (1966). The quote is as follows:

[TJhe retroactivity or nonretroactivity of a rule is not automatically de
termined by the provisions of the Constitution on which the dictate is 
based. Each constitutional rule of criminal procedure has its own distinct 
functions, its own background of precedent, and its own impact on the 
administration of justice, and the way in which these factors combine 
must inevitably vary with the dictate involved.

388 US. at 297.
28 See Desist v. United States, 394 U.S. 244, 248-49 (1969). The Court cited Linkletter 

and stated that “the Constitution neither prohibits nor requires retrospective effect for 
decisions expounding new constitutional rules effecting criminal trials. . . .” Id.

19See Gideon v. Wainwright, 372 U.S. 335 (1963) (retroactive application of decision 
granting defendant the right to be represented at trial). See also note 38 infra.

30 388 US. at 299-300. The Court supported its holding that government reliance 

The same three prong test was employed in Stovall v. Denno,24 a case 
which considered the retroactive application of the holdings in United 
States v. Wade25 26 27 and Gilbert v. CaliJornia.2Q These two cases ruled inad
missible evidence of an identification made by a witness prior to trial 
when counsel for the accused was not present. Quoting from Johnson 
v. New Jersey 21 the Court reiterated the factors, such as background 
and purpose, which combine to decide the issue of retroactivity of a new 
constitutional rule of criminal procedure.28

In Stovall, the Court recognized that the presence of counsel might 
lessen the chance of a mistaken identification, and that the introduction 
of such erroneous identification clearly would create a miscarriage of 
justice. However, the Court felt that the possibility of unfairness was 
minimal when compared with that inherent in other situations.29 Fur
thermore, a defendant has an opportunity during his trial to reveal the 
incorrectness of an earlier identification. The Court concluded, there
fore. that while the absence of counsel at the lineup or other identifying 
confrontation is error, such a rule would not be used retroactively to 
void convictions predating Wade and Gilbert.

The second factor in Linkletter, that of past reliance, was also used 
by the Court in Stovall to support its position. It was pointed out that 
courts in the past “treated the evidence question not as one of admis- 
sahility, but as one of credibility for the jury.” 30
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Stovall then concluded that the retroactive application of Wade and 
Gilbert would seriously disrupt the administration of the criminal law 
since countless hearings would be necessary to determine whether iden
tification evidence was tainted, and if so, whether the admission of such 
evidence was harmless error.31 As in Linkletter, the unavailability of 
witnesses and the inability to recall pertinent details were considered 
crucial and persuasive reasons for denying retroactive application.32 33 34

in the past was reasonable with the following language:
The unusual force of the countervailing considerations strengthens our 
conclusion in favor of prospective application. The law enforcement of
ficials of the Federal Government and all 50 states have heretofore pro
ceeded on the premise that the Constitution did not require the presence of 
counsel at pretrial confrontations for identification. Today’s rulings were 
not foreshadowed in our cases; no court announced such a requirement 
until Wade was decided by the Court of Appeals for the Fifth Circuit ....

Id.
31 Id. at 300.
32 Id.
33 394 U.S. 244 (1969).
34 389 U.S. 347 (1967).
35 394 U.S. at 248.
%&ld. at 251-52. The Court explained its reasoning as follows:

Although there apparently have not been many federal convictions based 
on evidence gathered by warrantless electronic surveillance, we have no 
cause to doubt that the number of state convictions obtained in reliance on 
pre-Kaiz decisions is substantial. Moreover, the determination of whether 
a particular instance of eavesdropping led to the introduction of tainted 
evidence at trial would in most cases be a difficult and time-consuming 
task, which, particularly when attempted long after the event, would im
pose a weighty burden on any court. ... It is to be noted also that we have 
relied heavily on the factors of the extent of reliance and consequent 
burden on the administration of justice only when the purpose of the rule 
in question did not clearly favor either retroactivity or prospectivity. Be
cause the deterrent purpose of Katz overwhelmingly supports nonretro- 
activity, we would reach that result even if relatively few convictions 
would be set aside by its retroactive application.

Id.

These same guidelines governed the decision in Desist v. United 
States which held that Katz v. United States^ was prospective only. 
As to reliance, the Court observed that although foreshadowed, Katz 
was “a clear break with the past.” 35 * As to purpose, the principal design 
of Katz, as of Linkletter, was to deter unconstitutional actions on the part 
of law enforcement agents. Hence, with regard to this factor the same 
reasoning which controlled in Linkletter was applicable to Katz. Focus
ing on the third factor, Justice Stewart emphasized the procedural dif
ficulties which “would impose a weighty burden on any court” if retro
activity were allowed.30
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Not all Supreme Court decisions have resulted in prospective appli
cation of new rules. The purpose of the judicially-discovered law may 
compel retroactive application, in which case the second and third fac
tors of Linkletter and its progeny will not be utilized. For instance, 
where the new procedural rule has a direct bearing on the fact-finding 
function of the proceeding, retroactive application is more likely. In 
Williams v. United States, the Court stated: “Neither good faith re
liance by state or federal authorities on prior constitutional law or ac
cepted practice, nor severe impact on the administration of justice has 
sufficed to require prospective application in these circumstances.” 37 
The Court, therefore, has applied new judicial concepts retroactively in 
“truth-finding” cases when the accuracy or validity of the guilty verdict 
is suspect.38

37 401 U.S. 646, 653 (1971).
'-'See, e.g., North Carolina v. Pearce, 395 U.S. 711 (1969) (double jeopardy ruling 

of Benton v. Maryland, 395 U.S. 784 (1969), given retroactive effect); Berger v. Cali- 
f< rnia, 393 U.S. 314 (1969) (principle of Barber v. Page, 390 U.S. 719 (1968), that the 
al wncc of a witness from a jurisdiction will not justify the use at trial of preliminary 
! taring testimony unless the state has made a good-faith effort to secure the witness’ 
presence given retroactive effect); Arsenault v. Massachusetts, 393 U.S. 5 (1968) (pro- 

a' _ retroactive effect for the right to counsel at a preliminary hearing first established
in White v. Maryland, 373 U.S. 59 (1963)); McConnell v. Rhay, 393 U.S. 2 (1968) 
(providing retroactive effect for the right to counsel at a probation revocation and at 
anv proceeding where sentence is imposed; first established in Mcmpa v. Rhay, 389 
Us. 128 (1967)); Roberts v. Russell, 392 U.S. 293 (1968) (retroactive effect given to 
Bruton v. United States, 391 U.S. 123 (1968), which held that despite cautionary jury 
instructions, admission at a joint trial of a codefendant’s confession implicating the de- 
f. ndant violates the defendant’s right of cross-examination where the codefendant does 
not take the stand); Eskridge v. Washington State Bd. of Prison Terms & Paroles, 
357 U.S. 214 (1958) (applied retroactively the rule of Griffin v. Illinois, 351 U.S. 12

1956?, that requires states to furnish transcripts to indigents on appeal). See also 
Price v. Georgia, 398 U.S. 323, 331 n.9 (1970); Ashe v. Swenson, 397 U.S. 439 (1970); 
Waller v. Florida, 397 U.S. 387, 391 n.2 (1970).

( oi’atcral attacks also have resulted in the retroactive application of new rules. See 
Jackson v. Denno, 378 U.S. 368 (1964) (involving a right to a hearing on the admissibility 
of a confession); Gideon v. Wainwright, 372 U.S. 335 (1963) (holding that an indigent 
has a right to appointed counsel at a felony trial). See also Dougherty v. Maxwell, 
175 Ohio St. 46, 191 N.E.2d 727 (1963), rev'd, 376 U.S. 202 (1964).

Cases, however, have denied retroactive effect to new constitutional rules of criminal 
procedure which to an extent may affect the reliability of the fact-finding process. 
See, e.g., DeStefano v. Woods, 392 U.S. 631 (1968) (denial of retroactive application 
of the jury right decisions, Duncan v. Louisiana, 391 U.S. 145 (1968) and Bloom v. 
Illinois, 391 U.S. 194 (1968)); Stovall v. Denno, 388 U.S. 293 (1967) (denial of retro
active application of United States v. Wade, 388 U.S. 218 (1967) and Gilbert v. Cali- 
forni?., 388 US. 263 (1967), which provide the right to counsel at pretrial confronta
tions with witnesses); Johnson v. New Jersey, 384 U.S. 719 (1966) (denial of retro
active effect of the right to counsel doctrines enunciated in Miranda v. Arizona, 384 
U.S. 436 (1966) and Escobedo v. Illinois, 378 U.S. 478 (1964)); Tehan v. United States 
>v r< ’ Shod, 382 U.S. 406 (1966) (denial of retroactive effect of Griffin v. California, 
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The majority approach in Linkletter has been challenged formidably 
by Justice Harlan.39 40 In Mackey v. United States'^ he concluded that 
the judicial law should be applied to all cases on direct appeal and that 
“fishing one case from the stream of appellate review, using it as a vehicle 
for pronouncing new constitutional standards, and then permitting a 
stream of similar cases subsequently to flow by unaffected by that new 
rule” was indefensible.41 He argued for an application, to cases still in 
the direct appeal process, of the law as it is, not as it once existed.42

380 U.S. 609 (1965), which prohibits prosecutorial comment on the failure of a de
fendant to take the stand). In each case, however, the effect on the determination of 
innocence or guilt was not overwhelming and the possibility that the conviction was 
wrong was considered minimal. See Mackey v. United States, 401 U.S. 667, 673-74 
(1971); Williams v. United States, 401 U.S. 646, 655 n.7 (1971). See also United States 
v. United States Coin & Currency, 401 U.S. 715, 728-30 (Brennan, J., concurring). 
Where the factfinding process is involved and retroactivity is not applied, the Court 
has noted that avenues other than retrospectivity are open to eradicate errors. See 
Jenkins v. Delaware, 395 U.S. 213, 220-21 (1969); Halliday v. United States, 394 U.S. 
831, 833 (1969); Stovall v. Denno, 388 U.S. 293, 299 (1967); Johnson v. New Jersey, 384 
U.S. 719, 730 (1966).

39 See Desist v. United States, 394 U.S. 244, 256 (1969).
40 401 U.S. 667 (1971).
41 Id. at 679. Mackey was decided at the same time as Williams v. United States and 

Elkcmich v. United States. See Williams v. United States, 401 U.S. 646 (1971). Justice 
Harlan filed one opinion for all three cases. These cases and United States Coin and 
Currency are a continuation of the efforts to determine the expansiveness of judicial 
law. The tests to be applied were not changed. The views of the justices are most 
divergent, however, and the particular new rule that evolved was governed by the voting 
alliances.

42 401 U.S. at 681.
43 401 U.S. at 701-02. See generally 28 U.S.C. 2241-55 (1970) (rules and condi

tions under which a federal court will grant the collateral relief of habeas corpus).
44 The principal opinion in Williams rejected the distinction between direct and 

collateral cases, holding that both types of cases, would receive identical treatment. 
401 U.S. at 652, 657-59.

45 401 U.S. at 692-93. See generally United States v. United States Coin & Currency, 
401 U.S. 715 (1971).

Justice Harlan, however, generally opposed retroactive application 
of new judicial law to cases reaching the courts pursuant to collateral 
attack.43 The view expressed was that the need for finality should 
predominate and that the law in effect at the time of the finalization of 
the conviction should govern.44 Two exceptions were presented—cases 
in which the sovereign had no power to prohibit the conduct punished 
and cases in which the application of the new rule would be a pre
requisite to concluding that a criminal proceeding was fundamentallv 
fair.45 The second exception suggests that a conviction might be void
able at any time if the right to counsel at trial were denied. Expressly 
rejected by Justice Harlan was the view that the effect on the fact
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finding process of a new rule is crucial to the retroactivity issue. The 
possibility of innocence should play no part in deciding retrospectivity 
of a given judicial doctrine.46

■*•’401 U.S. at 694-95. Justice Marshall would apply the new rule to all direct appeals, 
but would use the Linkletter approach for collateral challenges, holding retroactive 
those rules which decisively effect “the truth-determining function of the criminal 
trial.” Williams v. United States, 401 U.S. 646, 665-66 (1971) (Marshall, J., concurring 
in pan and dissenting in part). Justice Douglas has concluded that “all criminal and 
civil decisions involving constitutional defenses which go in favor of the defendant 
'are] necessarily retroactive.” Mackey v. United States, 401 U.S. 667, 713-14 (1971) 
Douglas, J., dissenting). See also Johnson v. New Jersey, 384 U.S. 719, 736 (1966) 
Douglas, J., dissenting); Linkletter v. Walker, 361 U.S. 618, 640 (1965) (Douglas, J., 

dissenting).
47 When the second and third tests arc utilized, the Court has always reached a con

clusion that prospectivity is required.
48 330 F. Supp. 193 (E.D.N.Y. 1971).
49 305 F. Supp. 1186 (N.D. Fla. 1969), appeal docketed, No. 29,139, 5th Cir., Oct. 

12, 1971. Gosa had petitioned for a writ of habeas corpus, alleging that his crime was 
not service-connected. See Nelson & Westbrook, supra note 2; Wilkinson, supra note 2. 
See also Birnbaum & Fowler, O’Callahan v. Parker: The Relf ord Decision and Further 
Developments on Military Justice, 39 Fordham L. Rev. 729 (1971).

A more analytical discussion of the law of retroactivity must be left 
to other commentators, but the attorney attempting to obtain retroactive 
application of O'Callahan v. Parker should at least argue that his case 
falls under the umbrella-like protection of truth-finding cases. Such an 
approach would avoid the inherent risks of the Linkletter three prong 
test. Of course, it is not absolutely certain that the employment of the 
Linkletter test would foreclose retroactive application of O'Callahan, but 
such a result is highly likely.47

If the purpose of the new rule does not compel retroactivity, and if 
the other two criteria in Linkletter seem unsatisfied, a jurisdictional 
argument may be raised to gain the desired result of retroactivity. In 
United States ex rel. Flemings v. Chafee48 49 Judge Weinstein held that 
O'Callahan was a jurisdictional case, and as such required retroactive 
application. This federal district court case will be discussed in the fol
lowing section dealing with procedure and jurisdiction.

Procedural or Jurisdictional:
The Decisions of the Lower Courts

THE CASES

The lower federal courts frequently have encountered the question 
of whether O'Callahan is to be applied retroactively, and except for the 
decision in Flemings, all have concluded that only prospective applica
tion is available. Gosa v. Mayden4* in adhering to the Linkletter ap
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proach, held that O'Call ah an was primarily concerned with procedural 
safeguards and not jurisdiction.50 The court in this case found that 
O'Callahan did not hold that all military courts-martial were unfair or 
tainted with the possibility that an innocent serviceman had been con
victed. Relying on DeStefano v. Woodsf1 the court noted that “values 
implemented by the right to indictment by a grand jury and the right 
to a jury trial would not measurably be served by requiring retrial of 
all persons convicted in the past by a court-martial proceeding.” 52 53

Upon this article’s submission to the printer, the Fifth Circuit decided Gosa. The 
majority, although observing that certain procedural rights had concerned the Supreme 
Court in O'Callahan, concluded that O'Callahan was a jurisdictional case involving the 
lack of congressional power to authorize military tribunals to hear nonservice-con
nected cases. Nevertheless, the court felt that a jurisdictional ruling did not auto
matically require retroactive application. The decision suggests that, though O'Callahan 
criticized the court-martial system, the Supreme Court did not hold that there was a 
clear danger of innocent servicemen being convicted. The appellate court submitted, 
therefore, that O'Callahan simply decided that a civilian court would offer a fairer 
trial. Relying on DeStefano v. Woods, the court reasoned that the purpose of the new 
rule in O'Callahan did not make retroactivity mandatory. The court was further in
fluenced by its consideration of the Linkletter reliance and effect factors. In his dis
sent, Judge Godbold concluded that O'Callahan rested upon jurisdictional grounds and, 
therefore, the Linkletter tests clearly were not applicable.

50 The court noted that O'Callahan “went to great lengths to contrast the court-martial 
procedure with that of trial by a jury of one’s peers. O'Callahan holds that military men 
who commit nonservice-connected crimes are entitled to indictment by a grand jury 
and trial by a jury, because our civilian court system is better able to protect the con
stitutional rights of defendants.” 305 F. Supp. at 1187. Interestingly enough, in Wither
spoon v. Illinois, rhe Supreme Court invalidated a conviction rendered by a jury’ 
constituted solely of veniremen who did not generally object to the death penalty, 
and the decision was held to be retroactive. 391 U.S. 510, 523 n.22 (1968). If O'Callahan 
challenges the military jury as nonrepresentative of the community then it too may be 
retroactive under the rationale expressed in Witherspoon. See 10 U.S.C. § 825 (1970).

51 392 U.S. 631 (1968).
52 305 F. Supp. at 1187.
53 395 U.S. 258, 275-84 (1969).
54 Commentators for some time have predicted that the Supreme Court will eventually 

limit jurisdiction to service-connected crimes. Duke & Vogel, The Constitution and the 
Standing Army: Another Problem of Court-Martial Jurisdiction, 13 Vand. I.. Rev. 
435 (1960); see Hearings on Constitutional Rights of Military Personnel Before the 
Sub comm, on Constitutional Rights of the Senate Comm, on the Judiciary, 87 th Cong., 
2d Sess. 486 (1962); id., 88th Cong., 1st Sess. 27 (1963). See also Thompson v. Willing
ham, 217 F. Supp. 901 (M.D. Pa. 1962), aff'd, 318 F.2d 657 (3d Cir. 1963).

Application of the remaining two Linkletter factors sealed the rejec
tion of the petitioner's prayer for relief. Relying on part of Justice 
Harlan’s dissent in O’ Callahan™ the court recognized that both the mili
tary and civilian authorities had reasonably assumed that nonservice- 
connected crimes were triable by courts-martial.54 Furthermore, the 
court believed that retroactive application would result in significant 
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problems in law enforcement and the administration of justice. In this 
regard, the trial judge was impressed with the representation by the 
United States Attorney that over four million courts-martial convictions 
had been obtained since 1917.55 56

55 The opinion did not reveal the number of cases that involved nonservice-con- 
r- t< 1 offenses and that would, therefore, be effected by a retroactive application of 
O'Callahan.

56 308 F. Supp. 904 (MT). Pa. 1970).
57 Id. at 908.
58 Id.
59 Id.
60 Civ. No. L-1003 (D. Kan., May 18, 1971).
61 19 U.S.C..M.A. 264, 41 C.M.R. 264 (1970).
62 330 F. Supp. 193 (E.D.N.Y. 1971).

Less than two months after Gosa, a habeas corpus petition filed in the 
United States District Court for the Middle District of Pennsylvania 
resulted in a holding in Thompson v. Parker that O'Callahan was not 
to be applied retroactively.50 Without citing Gosa, Judge Follmer relied 
on the three factor test and applied an almost identical rationale. He 
likewise concluded that O'Callahan did not intimate that all courts-martial 
were unfair and that the purpose of the rule would not be enhanced by 
granting retrials.57 Justice Harlan’s dissent served again as the spring
board from which the court held that “the military has justifiably relied 
on the old standard.” 58 In considering the effect on the administration 
of justice, the court observed that “[t]he number of convictions affected 
by retroactive application would run far into the thousands.” 59 60 61 62

In another district court case, Schlomann v. Moseley,00 Judge Stanley 
concluded that although O'Callahan was directed at a court-martial’s 
lack of jurisdiction, the principles of Linkletter and Stovall dictated that 
O'Callahan be given only prospective application. The Schlomann court 
relied on the decision by the United States Court of Military Appeals in 
Mercer v. Dillon,G1 which denied retroactive effect to O'Callahan. Ob
serving a good faith reliance by military authorities on the law in effect 
before O'Callahan and accepting the four million case figure mentioned 
in Gosa, the court concluded that relief could not be granted.

The approach taken by the courts in Gosa, Thompson, and Schlomann 
was rejected in United States ex rel. Flemings v. Chaf ee.G2 Judge Wein
stein concluded that O'Callahan was not premised on procedural defi
ciencies such as those that were considered in the Linkletter, Stovall, 
and Desist decisions, but rested instead on “traditional” jurisdictional 
underpinnings. In his opinion, O' Callahan went to the very heart of 
“the basic differences between systems of military and civilian courts 
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rather than to a few defects of procedure.” 63 He further observed that 
even Justice Harlan had referred to the concept of jurisdiction “as the 
power to adjudicate [for] it deals with Congressional authority to grant 
jurisdiction to military courts.” 64 65 It was Justice Harlan’s opinion that 
Congress, and not the courts, should determine the extent of court- 
martial jurisdiction.

63 330 F. Supp. at 196.
64 330 F. Supp. at 197, citing O’Callahan v. Parker, 395 U.S. 258, 272 (1969).
65 330 F. Supp. at 201.
66 See State Farm Fire & Cas. Co. v. Tishiere, 386 U.S. 523, 530 (1967); Capron v. 

Van Noorden, 6 U.S. (2 Cranch) 125 (1804).
67 See, e.g., Stovall v. Denno, 388 U.S. 293 (1967); Johnson v. New Jersey, 384 U.S. 

719 (1966); Tehan v. United States ex rel. Shott, 382 U.S. 406 (1966); Linkletter v. 
Walker, 381 U.S. 618 (1965).

68 330 F. Supp. at 202. Further discussion of the statute of limitations suggestion is 
not offered by the decision. If the court-martial lacked jurisdiction to try the case, 
it is questionable whether a statutory limitation could curtail a constitutional attack.

69 Relford v. Commandant, 401 U.S. 355 (1971).
70 See note 5 supra.

In Flemings, the point is made that if O’ Callahan is a jurisdictional 
case, retroactive application should be the general rule.05 This follows 
from the principle that lack of subject matter jurisdiction may be raised 
at any point during the litigation.66 67 In contrast, prospectivity generally 
is applied when a procedural or evidentiary rule has been overturned.07 
Opting for the jurisdictional contention, the court held that a serviceman 
is entitled to relief if he has been tried by a court lacking the power to 
hear his case. As to the argument that “hundreds of thousands” of 
sentences would be voidable by a retroactive application of O'Callahan, 
Judge Weinstein suggested that a remedy could be found by means of 
administrative dispositions or congressional adoption of a short statute of 
limitations.68

INTENT OF o’CALLAHAN

As previously indicated, most courts have held that O'Callahan does 
not impose a jurisdictional limitation on the power of a court-martial to 
hear a case but instead condemns certain procedural inadequacies which 
necessitate a judicial prohibition against nonservice-connected crimes 
being tried by courts-martial. According to these courts, this Supreme 
Court remedy is functional and pragmatic. Essentially, it permits a 
court-martial only in certain defined situations when military needs out
weigh the desirability of not having a military trial. Implicit in the Gosa, 
Thompson, and Schlomann approaches is the position that special cases, 
such as those involving on-post crimes,69 military victims,70 and purely 
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military offenses,71 are exceptions to the O'Callahan prohibition against 
convictions by a system considered less than the fairest of judicial proc
esses. In essence, it is a demand that procedural safeguards be offered in 
all but a limited number of cases.

"1 Violations of article 86 (unauthorized absences) and article 90 (willful disobedience 
of superior officers) of the Uniform Code of Military Justice are military offenses. 10 
U5.C. ': 886, 890 (1970); see United States v. Harris, 18 U.S.C.M.A. 596, 40 C.M.R. 308 
<1969) (court-martial jurisdiction existed to try a conspiracy involving sale of military 
documents).

72 Examples are on-post crimes, military victims, and obvious military offenses.
73 See generally 28 U.S.C. §§ 1331-63 (1970).

On the other hand, the attribution of this rather anti-military position 
to the three district court cases may be unwarranted. They may have 
viewed O'Callahan as, in a positive way, upholding court-martial juris
diction over servicemen charged with any crime prohibited by the Uni
form Code of Military Justice except those nonservice-connected. The 
nonservice-connected offense can be termed the exceptional situation, 
recognized because of a judicial desire to offer, if possible, particular 
procedural and substantive safeguards to the citizen-soldier who should 
not be denied the benefits of a civilian trial. The additional protections 
include the right to a jury trial and freedom from command influence 
whenever the circumstances permit and the vital needs of the military 
are not infringed or obliterated. Either of the two rationales for the pro
cedural approach may be justification for holding that O'Callahan was 
an attempt to insure constitutional protection for the largest possible 
number of servicemen accused of offenses.

In sharp contrast to cases adopting the procedural approach, Flemmgs 
discounted that theory by suggesting that O'Callahan prohibited court- 
martial jurisdiction over a certain type of crime and, therefore, was not 
simply a means of parcelling out rights to specific defendants. Flemings 
views O'Callahan as an attack on the court-martial system itself and 
holds that except in certain defined circumstances72 jurisdiction to try 
civilian-type offenses simply does not exist. According to Flemings, 
only where an overwhelming military interest pervades will a military 
trial be permitted.

A JURISDICTIONAL PROBLEM

Judge Weinstein’s jurisdictional interpretation, however, presents a 
problem. Generally, a state court is prohibited by territorial restrictions 
from trying an individual for an act committed outside the state. The 
federal district courts, in turn, are limited jurisdictionally by congres
sional determinations as to subject matter.73 Thus, state courts have 
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jurisdiction to try all state offenses committed within state borders, while 
federal courts hear cases involving specifically enumerated federal crimes. 
After O'Callahtm, according to Flemings, jurisdiction of a military court 
will be dependent not on the crime, but on the place, the victim, and the 
modus operandi. For example, if a robbery occurs in England, a trial 
by court-martial will be permissible,74 but if the locus of the crime is 
Boston, jurisdiction will be lacking. Again, if the victim is a fellow 
serviceman, jurisdiction will probably exist; if he is a civilian, the mili
tary will have no power to try the offender.75 If Flemings correctly 
interprets O'Callahan, jurisdiction becomes plastic, molded by circum
stances, and at first blush the resulting flexibility seems contrary to tradi
tional notions of locus and other jurisdictional factors defined by statute.

74 O'Callahan does not apply to crimes committed overseas. United States v. Gill, 
19 U.S.C.M.A. 93, 41 C.M.R. 93 (1969); United States v. Easter, 19 U.S.C.M.A. 68, 
41 C.M.R. 68 (1969); United States v. Keaton, 19 U.S.C.M.A. 64, 41 C.M.R. 64 
(1969); see Swift v. Commandant, 440 F.2d 1074 (10th Cir. 1971), cert, denied an 
earlier petition, 396 U.S. 1028 (1970); Gallaher v. United States, 423 F.2d 1371 
(Ct. Cl. 1970); Harris v. Cicone, 417 F.2d 479, 488 (8th Cir. 1969), cert, denied, 
397 U S. 1078 (1970). See also Wilkinson, supra note 2; Note, Military Jurisdiction 
Over Crimes Committed by Military Personnel Outside the United States: The Effect 
of O’Callahan v. Parker, 68 Mich. L. Rev. 1016 (1970).

75 See note 5 supra. Compare United States v. Rego, 19 U.S.C.M.A. 9, 41 C.M.R. 9 
(1969) with United States v. Prather, 18 U.S.C.M.A. 560, 40 C M R. 272 (1969).

76 See Babcock v. Tackson, 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963).
77 18 U.SC. § 13 (1970).
78 Federal courts may not try rape cases, except if the Assimilative Crimes Act is ap-

One answer to the problem may be that O'Callahan creates what 
might be termed a contacts approach to court-martial jurisdiction. Ac
cording to this approach, a military court has jurisdiction to consider 
whether or not particular offenses were committed. Absent certain pre
requisite contacts, however, the power to hear a specific case does not 
exist. In an analogous situation, a trial court in New York can hear tort 
cases, but the contact theory76 determines whether a nonresident victim 
may sue a New York defendant in the New York court, in a specific 
case.

Another approach, in answer to the problem raised by Judge Wein
stein’s position, draws an analogy to the jurisdiction of a federal court 
within a state. For example, pursuant to the Assimilative Crimes Act,77 
a federal district court sitting in Columbus, Georgia, may hear a case 
involving a rape committed on the federal lands of Fort Benning. 1 he 
federal court in Georgia, however, cannot try an individual accused of 
a rape committed in a downtown Columbus hotel. In the same sense, 
a court-martial has the power to hear cases involving certain types of 
crimes, but certain facts may extinguish jurisdiction in specific cases.78
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Whether or not they recognize that a problem exists because only 
certain offenses committed by servicemen are triable by courts-martial, 
adherents of the jurisdictional interpretation of O'Callahan argue that 
after O'Callahan an element of a crime triable by a military court is 
service-connection.79 Absent this element, so the argument goes, the 
act is simply not one encompassed by the Uniform Code of Military 
Justice. Therefore, jurisdictionally speaking it is not an offense triable 
bv court-martial.80 Of course, the burden is on the Government to show 
that jurisdiction exists,81 and a sua sponte dismissal of charges would be 
appropriate if a jurisdictional element were not exhibited prior to 
arraignment.82

plicable. Similarly, courts-martial do not have jurisdiction to hear cases involving 
civilian-type crimes unless certain facts transform the illicit activity into a service- 
connected crime.

7-'Sce Blumenfeld, supra note 8, at 70 n.69.
80 F ailure to prove the element is not only grounds for acquittal, but the element is 

also a prerequisite for hearing the case. See United States v. Williams, 8 U.S.C.M.A. 
325, 24 C.M.R. 135 (1957) (failure to instruct jury that conduct must have been preju
dicial to good order and discipline for a guilty finding was reversible error); cf. United 
States v. Becker, 18 U.S.C.M.A. 563, 40 C.M.R. 295 (1969). Jurisdiction may be chal
lenged at any time, even prior to arraignment. See Manual for United States Courts- 
Martial 1 67 (rev. ed. 1969).

«1 /¿.<>44f(3).
1 he contact theory focuses on the factors giving the court jurisdiction. The ele- 

n c it test considers the crime itself. A homicide on post has the service-connection 
element; a murder off post may not. Having different elements, murder on post is 
not the same crime as murder off post, for jurisdictional purposes.

83 See Nelson & Westbrook, supra note 2.
'1 Rights bestowed by the court-martial system may be denied by some state courts, 

while certain advantages of civilian courts are not present in military trials. The Court, 
however, concluded that an absence of a grand jury and petit jury coupled with other 
deficiencies, including the potential danger of command influence, were sufficient 
grounds to dismiss the contention that the court-martial was an adequate replacement 

The Supreme Court eventually must settle whether O'Callahan defined 
the jurisdictional limits of courts-martial or instead dictated certain pro
cedural rights. The jurisdictional interpretation is both supportable and 
logical, particularly if one is not unduly troubled by having to establish 
contact factors, location, or the service-connected element in order to 
decide the jurisdictional issue. The procedural approach, on the other 
hand, ignores the majority’s historical arguments in O'Callahan which 
suggest a limitation on jurisdictional expansion. Though its reading of 
historv may be faulty,83 the opinion did reflect a desire to prevent cer
tain crimes from being tried by a court-martial. A comparison of civilian 
and military procedures was offered to reveal that the court-martial was 
not a proper substitute for the civilian process.84
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Advocates of the procedural approach imply that the Supreme Court 
was so opposed to the absence of certain safeguards in the military 
process that it simply imposed its view of “what’s right” in order to have 
due process.85 This cannot be accepted. It is doubtful that the Court, as 
then constituted, would have permitted procedural deficiencies to con
tinue even in overseas or on-post situations if these deficiencies were so 
inherently dangerous. The Court would not have discriminated bv 
clothing some accused persons with inalienable rights while subjecting 
others to unfair procedures. A more cogent interpretation of O’Callahim 
suggests that the court-martial system with its network of procedures, 
some extremely beneficial to a defendant,86 others inexcusable and re
quiring elimination,87 was properly endowed by Congress with jurisdic
tion over cases where a purely military interest plainly was shown. 
Contrarily, jurisdiction does not exist in situations where the military 
has no overwhelming concern. The attention given by Justice Douglas 
to certain procedural deficiencies in military trials may have been in
tended to bolster his historical argument that traditionally civilian crimes 
were left to civilian processes.88 Justice Harlan, in turn, did not debate 

for a civilian court. Whether correct or not in its evaluation of the procedural safe
guards and deficiencies of military justice, the Supreme Court determined that only a 
civilian court could hear nonservice-connected crimes.

The scope of this article does not permit a comparison of the military and civilian 
systems; however, in determining whether O'Callahan was directed at the fact-finding 
process, a comparison may be useful. See Johnson, Unlawful Command Influence: A 
Question of Balance, 19 JAG J. 87 (1965); Nelson & Westbrook, supra note 2; Weiner, 
Court-Martial and the Bill of Rights: The Original Practice 11, 72 Harv. L. Rev. 266, 
294-96 (1958); Symposium—Military Law, 10 Am. Crim. L. Rev. 1, 51, 149 (1971); 
Symposium—Justice in the Military, 22 Maine L. Rev. 1, 87-97 (1970); Comment, The 
Military Justice Act of 1968: Congress Takes Half-Steps Against Unlawful Command 
Influence, 18 Cath. U.L. Rev. 429 (1969). See also O’Callahan v. Parker, 395 U.S. 258, 
265-66 (1969); United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967); 116 
Cong. Rec. S10,438-44 (daily ed. July 1, 1970) (remarks of Senator Bayh); 115 Cong. 
Rec. S6760-65 (daily ed. June 19, 1969) (remarks of Senator Ervin).

85 See Katz v. United States, 389 U.S. 347, 373 (Black, J., dissenting).
86 See U.C.M.J. arts. 27, 31, 10 U.S.C. §§ 827, 831 (1970). See also note 84 supra.
87 See 116 Cong. Rec. S10,438 (daily cd. July 1, 1970) (remarks of Senator Bayh).
88 Justice Douglas did not delineate the obvious assets of the court-martial system. He 

made two diverse points: (1) the military system has traditionally been fraught with 
command influence and certain procedural deficiencies so that from common law days 
until the congressional expansion in 1916, the court-martial intentionally was limited 
only to military crimes; (2) the procedural and substantive deficiencies are sufficient 
reasons to hold that courts-martial are not adequate substitutes for civilian courts. 
O’Callahan v. Parker, 395 U.S. 258, 261-65 (1969).

Any criticism of the court-martial system is not crucial for holding that nonscrvice- 
connected crimes are not triable by a military court. O'Callahan could have relied 
solely on the historical argument in abandoning the status test. Even praiseworthy 
safeguards could not bestow jurisdiction if such substitution for civilian courts rested 
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the merits of the procedural argument but instead concentrated on what 
was properly the central issue—the jurisdiction of a court-martial to try 
civilian-type crimes. His dissent may in reality be the key to unlocking 
the true intent of the majority.

The only Supreme Court decision in this area since O'Callahan is 
Retford v. Commandant?9 This case did not resolve the controversy, 
but if anything, it impliedly favored the jurisdictional argument. It did 
not contradict the Flemings approach, for the Supreme Court focused 
on what offenses could be tried by a court-martial in concluding that a 
military tribunal had jurisdiction to convict for on-post crimes. Also, 
Retford did not mention the presence or absence of procedural safe
guards nor imply that procedural deficiencies would inhibit prosecution 
of military-connected offenses. Additionally, Retford did not suggest 
that O'Callahan was a benevolent extension of procedural rights to the 
perpetrator of nonservice-connected crime. Justice Blackmun, speaking 
for a unanimous court, accepted O'Callahan's effective contraction of 
court-martial jurisdiction. His opinion stressed those circumstances sur
rounding a crime that either extend or restrict court-martial scope.

outside the powers of the military court system. Therefore, a complete comparison of 
systems and processes would be meaningless to the jurisdictional issue confronting the 
Court. Cf. Comment, O'Callahan and its Progeny: A Survey of Their Impact on the 
Jurisdiction of Courts-Martial, 15 Vill. L. Rev. 712, 735-36 (1970).

89 401 U.S. 355 (1971).
90 These include rape, murder, assault, forgery, arson, and larceny.
91 395 U.S. at 271-72; see Act of Aug. 29, 1916, ch. 418, 5 3, 39 Stat. 664.
»2 See 395 U.S. at 271-72, 279-80.

Despite this uncertainty as to whether the Court took a jurisdictional 
or procedural approach in O'Callahan, the decision positively halted the 
expansion of military trials into areas involving purely civilian-type 
crimes.89 90 Realistically, O'Callahan does more than merely halt expan
sion, because by explicitly limiting military trials of servicemen for crimes 
civilian in nature, the decision substantially contracts the authority of 
the Armed Forces to try certain cases.91 The Court referred to this point 
when it stated that court-martial jurisdiction may not be so great as the 
military desires or as Congress apparently intended in enacting the Uni
form Code of Military Justice.92 Given the reality of this contraction, 
one is left to observe that the pivotal question controlling the resolution 
of the retroactivity issue is whether O'Callahan was based upon jurisdic
tional or procedural grounds.

The View of the Court of Military Appeals

Though the Supreme Court has chosen to delay its ruling on the retro
activity of O'Callahan, the United States Court of Military Appeals 
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unhesitatingly stated its position in Mercer v. Dillon.93 Rejecting a vig
orous dissent by Judge Ferguson, the majority held O'Callahan to be 
prospective only.94 The reasoning of the court is not unlike that of the 
federal district courts in Gosa, Thompson, and Schlomann. Though ad
mitting that O'Callahan concerns jurisdiction, Judge Darden concluded 
that the Constitution neither prohibits nor requires retrospective effect?5 

Utilizing the Linkletter three prong test, the decision recognized the 
necessity of determining the intent and purpose of O'Callahan. How
ever, the majority unfortunately by-passed the purpose factor and con
tented itself with refuting what it considered to be unwarranted attacks 
on the court-martial system.96 As for the second factor, Mercer con
cluded that the Armed Services had “acted in good faith in assuming 
that the Constitution empowered Congress to provide for trial bv court- 
martial of offenses now held to be nonservice-connected.” 97 The court 
further observed that the test for jurisdiction prior to O'Callahan had 
been one of defendant status98 and, consequently, before that test was 
abandoned, it was proper to try by courts-martial all cases involving 
crimes by servicemen.

93 19 U.S.C.M.A. 264, 41 C.M.R. 264 (1970).
94 Mercer applied the Supreme Court decision “only to those convictions that were 

not final before June 2, 1969, the date of the O'Callahan decision.” 19 U.S.C.M.A. at 
265, 41 C.M.R. at 265. Rejected, therefore, was the limited and narrow approach taken 
by the Supreme Court in recent decisions that new rules would not apply to any case 
pending appeal. See Williams v. United States, 401 U.S. 616, 652 n.4 (1971); Desist v. 
United States, 394 U.S. 244, 252-53 (1969); Johnson v. New Jersey, 385 U.S. 719, 
733-34 (1966). Before Mercer's pronouncement of the cutoff date, the Court of Military 
Appeals had granted relief to servicemen whose cases were still subject to appellate 
reviews when O'Callahan was decided. United States v. Prather, 18 U.S.C.M.A. 560, 40 
C.M.R. 272 (1969); United States v. Borys, 18 U.S.C.M.A. 547, 40 C.M.R. 259 (1969). 
Since Mercer, however, convictions have not been voided where the appellate process 
was completed prior to June 2, 1969. United States v. Enzor, 20 U.S.C.M.A. 257, 43 
C.M.R. 97 (1971).

95 19 U.S.C.M.A. at 265, 41 C.M.R. at 265.
96 To offset the merits of the grand jury, the decision extolcd the benefits of article 

32 investigation. 10 U.S.C. § 832 (1970). Though military judges lack tenure, Judge 
Darden observed that state court judges likewise do not enjoy the constitutional pro
tection of tenure and salary. The absence in military trials of unanimous verdicts and 
the possibility of command influence on military jurors were countered by the argument 
that members of a court-martial may more closely resemble peers than civilian jurors.

In concluding, the court held that the reasoning of DeStefano v. Woods was ap
plicable. However, it should be pointed out that a military jury may not be as fair 
a trier of facts as a civilian judge. Also, O'Callahan was not concentrating solely on the 
makeup of the jury in a military trial, and its purpose was not simply to eliminate trial 
by military jurors. Reliance on DeStefano, therefore, ignores the totality of the Supreme 
Court decision.

97 19 U.S.C.MA. at 266, 41 C.M.R. at 266.
98 See Kinsella v. United States, 361 U.S. 234 (1960).
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The third factor proved the most persuasive in holding O'Callahan 
not to be retroactive. Since court-martial jurisdiction over nonservice- 
connected crimes can be traced back to 1916," retroactive application 
conceivablv could affect thousands of cases.* 100 * 102 The court realized that 
predicting the number of petitions for relief would be impossible, but it 
surmised that if even a small fraction of the convictions qualified for 
review because of O'Callahan, the effect on administrative and judicial 
bodies would be immense.1"1 Although the danger of administrative 
chaos should not be dismissed Gut of hand, no conclusive evidence has 
yet been offered to support the court’s principal reason for not applying 
O'Callahan retroactively.1''2 In any case, speculation should not prevent 
the application of a constitutional ruling.

See Act of Aug. 29, 1916, ch. 418, § 3, 39 Stat. 664.
100 Judge Darden made the following argument:

In many of the courts-martial of earlier years, jurisdictional facts could 
have been developed on the record if there had been any reason to predict 
the need for doing so. The practical effect of voiding earlier convictions 
will often be to grant immunity from prosecution as a result of State statutes 
of limitations having run, witnesses having been scattered, and memories 
having been taxed beyond permissible limits.

19 U.S.C.MA. at 267, 41 C.M.R. at 267.
• The decision offers the following problems confronting authorities if O’Callahan 

is held to be retroactive:
The range of relief could be extensive, involving such actions as determina
tions bv the military departments of whether the character of discharges 
must be changed, and consideration of retroactive entitlement to pay, retired 
pay, pensions, compensation, and other veterans’ benefits. Among the diffi
culties would be the necessity of reconstructing the pay grade that a member 
of the armed forces would have attained except for the sentence of the in
validated court-martial, a task complicated by the existence of a personnel 
system involving selection of only the best qualified eligibles and providing 
for the elimination of others after specified years of service.

¡9 U.S.C.M.A. at 268, 41 C.M.R. at 268.
102 In other cases, the Supreme Court has observed the effect on the administration 

of justice without using empirical data. Before the potential or possible extensiveness of 
a retrospective ruling has been considered, however, the purpose of a newly created 
judicial rule has first been explained and found not to involve the truthfinding process. 
See I inklettcr v. Walker, 381 U.S. 618 (1965). If statistics or research are not offered 

■ > a foundation for holding that retroactivity will have an extensive effect on the court 
system and administrative organizations, the purpose of the new judicial rule should be 
detailed. A court should not abstain from determining both the rule’s purpose and the 
effect of a retroactive application of that rule.

Parenthetically, it is proposed that whenever the purpose of the new rule permits 
consideration of the second two factors, a court should carefully determine the likeli
hood that numerous collateral attacks will occur. When data is unavailable the court 
should require the Government to support its contention that the administration of 
justice will be unduly hampered by retroactive application.

In a lengthy dissent, Judge Ferguson stated that O'Callahan should
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be held retrospective because it dealt with the subject matter jurisdiction 
of a court.103 “Where jurisdiction is lacking,” he noted, “there can be 
no question of prospective or retrospective application, for when a court- 
martial proceeds without jurisdiction, its action is null and void.” 104 His 
dissent foreshadows the rationale subsequently adopted by the Supreme 
Court in United States v, United States Coin and Currency ,105 106 inasmuch 
as he concluded that an overstepping of congressional power in granting 
jurisdiction—in Mercer by bestowing “court-martial jurisdiction over 
offenses that are not service-connected and which are committed in areas 
where the civil courts of the United States are open and functioning" 10e 
—must result in a conviction’s being set aside.

103 Specifically, Judge Ferguson viewed O'Callaban as determining “whether courts- 
martial had jurisdiction to try persons belonging to the armed services for criminal 
acts because of their status alone.” 19 U.S.C.M.A. at 268, 41 C.M.R. at 268.

wild. at 271, 41 C.M.R. at 271. The dissent noted a strong disapproval of prospec
tive application of constitutional rulings and questioned whether Linkletter was cor
rectly decided. Id. at 269-71, 41 C.M.R. at 269-71.

105 401 U.S. 715 (1971). Here, the Supreme Court held that a gambler, who pursuant 
to a federal statute had to forfeit money used in illegal gambling, must be given a 
refund since his right to remain silent was a constitutional right having retroactive effect.

106 19 U.S.C.M.A. at 272, 41 C.M.R. at 272.
107 See Bloom v. Illinois, 391 U.S. 194 (1968) (right to trial by jury where serious 

punishment for contempt is contemplated); Duncan v. Louisiana, 391 U.S. 145 (1968) 
(right to trial by jury where misdemeanor was punishable by up to two years im
prisonment).

108 392 U.S. 631 (1968) (petitioner sentenced to three concurrent terms of one year 
each for contempt without having been given a jury trial).

109 See United States v. United States Coin and Currency, 401 U.S. 715, 723-24 (1971) 
(holding based upon this theory).

The dissent further observed that the right secured in O’ Callahan was 
not merely the right to a jury trial,107 which was held in DeStefano v. 
Woods108 to afford only prospective relief. In voiding Sergeant O’Cal- 
lahan’s conviction, the Supreme Court did not apply its decision in 
DeStefano, thereby indicating that O’ Callahan did not involve solely the 
constitutional right to trial by jury. Judge Ferguson added that a statute 
should be construed so as to conform to the Constitution, and that such 
construction should be applied consistently, regardless of the period of 
time under consideration. Thus, since the Uniform Code of Military 
Justice had been construed to cover only service-connected offenses, it 
could not have been effective, either before or after O'Callahan, as to 
other types of offenses.109 Further, Judge Ferguson challenged the the
ory that the effect on the administration of justice is a material consid
eration when jurisdiction is lacking. His silence on the impact of a 
retroactive application indicated his belief that certain rules mandate 
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retroactivity regardless of the consequences.110 W hen considering the 
reliance of military authorities on prior law in prosecuting nonservice- 
connected crimes, Judge Ferguson pointed out that O'Callahan was not 
an abrupt change of direction but rather an extension of a line of cases 
narrowing the limits of the Uniform Code of Military Justice.111 He 
remarked that “the coming of O'Callahan was clearly prophesied, if 
one had the ears to hear and the eyes to read.” 112

110 See United States v. Williams, 401 U.S. 646, 653 (1971).
in See Lee v. Madigan, 358 U.S. 228 (1959); Toth v. Quarles, 350 U.S. 11 (1955).
112 19 U.S.C.M.A. at 273, 41 C.M.R. at 273; see note 54 supra.
113 See Berger v. California, 393 U.S. 314 (1969). Berger noted that the ruling in 

Barber v. Page was “clearly foreshadowed, if not preordained” by earlier decisions. Id. 
at 315; see Pointer v. Texas, 380 U.S. 400 (1965).

Judge Ferguson, as noted above, viewed O'Callahan as the culmination in a series 
of Supreme Court cases limiting courts-martial jurisdiction.

lis For example, Jackson v. Dermo was a distinct break with prior law, and it was 
applied retroactively. Also, specific guideposts did not predict Gideon v. Wainwright, 
and reliance on prior law did not prevent retrospectivity for anyone denied counsel.

Linkletter’s Reliance and Effect Factors

If the jurisdictional approach taken by Judges Ferguson and Weinstein 
is correct, O'Callahan should be applied retroactively. On the other 
hand, if the district courts in Gosa, Thompson, and Schlomann inter
preted the case properly, and O'Callahan is merely an extension of the 
procedural rights found in civilian systems, then Linkletter requires a 
determination of two questions: 1) whether military officials and courts 
reasonably relied solely on status as grounds for trying a serviceman; and 
2) what effect retroactive application of O'Callahan would have on the 
administration of justice.

The reliance factor forces a court to review the evidence from a neg
ative posture: Was it unreasonable not to realize that the new rule 
would be expressed eventually in a judicial proclamation by the Supreme 
Court?113 If the law enforcement agencies or courts acted unreasonably, 
retroactivity should be applied as a matter of equity and due process. 
As can be best stated colloquially, “the authorities should have known 
better.” 114

Absent some sort of clearly improper action, the second factor in 
Linkletter probably will not assist those seeking to have O'Callahan 
applied retroactively. Cases suggest that of the three factors, the reliance 
test is the least significant.115 Only in combination with a prediction of 
an extensive and detrimental effect on the administration of justice will 
the reliance test preclude retroactivity. Counsel for those seeking col
lateral relief under O'Callahan, therefore, should demand that the courts 
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require the Government to prove conclusively the crippling effect on 
the administration of justice. In turn, attorneys should affirmatively 
support their contention that retroactivity will not cause chaos in the 
judicial machinery and administrative operations of various government 
agencies.

As keeper of the statistics, military departments can create with ease 
endless tables and charts, cite countless figures and percentages, and ex
hibit innumerable documents in an attempt to convince a court that 
retroactivity of O'Callahan will create an intolerable burden on the judi
ciary. It is believed, however, that a fair and accurate report, free of 
any attempt to support a certain position in a judicial proceeding, will 
show that retroactivity would not create havoc. As will be discussed 
later, statistics presently available indicate that relatively few cases would 
be set aside by a retroactive application.116 Even if the number of re
quests for relief sent to military departments should exceed expectations, 
the Defense Department, with an abundance of personnel and com
puters, could develop procedures to insure a quick review.117 Since 
O' Callahan involves but a single centralized process, all records and files 
could be reviewed by the military departments in Washington, D.C. 
Because the appropriate remedy for a convicted defendant would be to 
seek relief from the authority imposing the conviction and sentence,11' 
the various branches of the Armed Forces should establish a procedure 
to handle petitions. A review of the trial record would determine quickly 
the crime involved, the location, the status of the victim, and the date 
the offense took place.119 The applicability of O'Callahan should be 
readily apparent in all but a few cases.120

116 See notes 140-149 infra and accompanying text.
117 For example, the Secretary of Defense has released a policy statement that the 

military discharge review boards will reconsider undesirable discharge given for illegal 
use and possession of marihuana and habit forming drugs. U.S. Dep’t of Defense Press 
Release, No. 707-71 (Aug. 16, 1971). See also H.R. 11,165, 91st Cong,, 1st Sess. (1971); 
H.R. 10,080, 91st Cong., 1st Sess. (1971). This process is called recharacterization of dis
charge. The review is retroactive, applying to all servicemen whose cases were finalized 
in process prior to July 7, 1971. See 10 U.S C. § 1553 (1970). This intent and desire 
to expunge from a serviceman’s record the indelible undesirable discharge has preempted 
any argument that the administrative machinery will be flooded with an unmanageable 
number of petitions.

118 Flemings ordered the Navy Board of Corrections of Military Records to reduce 
the dishonorable discharge to a bad conduct discharge. 330 F. Supp. 193, 203 (E.D.N.Y. 
1971).

119 Records of all general courts martial and special courts-martial which impose a 
bad conduct discharge become permanent records. If records of other trials arc de
stroyed, the petitioner would have to exhibit some facts to show that his case might 
fall within the ambit of O'Callaban. He may have his own copy of the trial record or 
his personnel file might reveal enough pertinent facts to control the outcome of his 
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In the case of a conviction which was never examined by a board of 
review,1-1 the petitioner could seek extraordinary relief pursuant to 
article 69 of the Uniform Code of Military Justice.120 * 122 The Army, it 
should be noted, has an exceptionally well qualified and experienced 
Examination and New T rial Division which, acting for the Army Judge 
Advocate General, processes collateral challenges to courts-martial con
victions. In the case of a conviction which has been considered by the 
Army Board of Review, the Commissioners in the Examination and New 
Trial Division can nevertheless still administer the processing of a juris
dictional attack based upon O^Callaban. Under this procedure, the rec
ords arc reviewed and a memorandum prepared for a panel of the Army 
Court of Military Review.123 The court, in turn, can affirm or set aside 

cha’lenee. Minor cases—summary and non bad conduct discharge special courts-martial 
—probably will not constitute a large flow of “O'Callahan petitions” because the con- 
f.nts are comparatively minimal, the forfeitures less than exhorbitant, and no puni
tive discharges are involved. Most summary and special courts-martial involve military 
< < unauthorized absences, larcenies, and insubordinations to noncommissioned 
officers. The lack of severity in the punishment and the passage of time will combine to 
I * attacks on these convictions. In addition, the military nature of a case will prevent 
relief from being granted.

If a former serviceman seeks to erase a summary or special court-martial conviction 
from his record and only a skeleton outline of pertinent facts can be produced, military 
¡mere ts do not justify resisting the change. Any doubts as to jurisdiction should be 
decided in favor of the petitioner since no punitive discharge is involved and the 
sentence has been carried out. No irreparable injustice will result in erasing a convic
tion so old that the trial records have been destroyed. Furthermore, since any for
feitures would only have been for a short duration (six months maximum in the case 
of special courts-martial, one month for summary courts-martial), no undue burden 
will be felt bv the Treasury in returning forfeited pav. Also, any pay for a rank that 
the petitioner mav have held but for the conviction is easily determinable.

120 Flscwhere the author has urged that O'Callahan applies even to those cases w’here 
the victim is a fellow serviceman, to those incidents where the use of marihuana does 
not directly affect the performance of military duties, and to bad conduct discharge 
special courts-martial. B'umenfcld, supra note 8. Acceptance of this expansive application 
of OCallahan will not appreciably impede the ease of determining if the crime is 
service connected. An oil-post crime usually will be nonscrvice-connected if these 
suggestions are adopted by the courts.

12! Since August 1, 1969, the boards of review have been called Courts of Military 
Review. See U.C.M.J. art. 66, 10 U.S.C. § 866 (1970).

122 Article 69 provides in part:
T he findings or sentence, or both, in a court-martial case which has been 

final;v reviewed, but has not been reviewed by a Court of Military Review 
may be vacated or modified, in whole or in part, by the Judge Advocate 
General on the ground of newly discovered evidence, fraud on the court, 
lack of jurisdiction over the accused or the offense, or error prejudicial to 
the substantive rights of the accused.

U.C.M.J. an. 69, 10 U.S C. § 869 (1970).
123 Memoranda for the court are prepared by commissioners in this division for 

those cases coming under the first part of article 69. That article provides that the 
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the earlier decision by the Army Board of Review and authorize such 
other appropriate relief as dictated by the circumstances of the case.1-4

records of certain defined general courts-martial cases are examined by the Office of 
the Judge Advocate General and “if any part of the findings or sentence is found un 
supported in law, or if the Judge Advocate General so directs, the record shall be 
reviewed by a board of review [now a Court of Military Review] in accordance with 
[article 66 of the U.C.M.J.]. . . .” U.C.M.J. art. 69, 10 U.S.C. § 869 (1970). The 
mechanism exists, therefore, for processing “ O’ Callahan petitions” to a court.

124 Depending on the number of petitions in cases that were previously reviewed by 
the Board, new judges may or may not be required. The Army Judge Advocate 
General has the authority to assign military officers or appoint civilian personnel to sit 
on the court. U.C.M.J. art. 66, 10 U.S.C. § 866 (1970).

125 Army Reg. 15-185 (Jan. 8, 1962). See generally 10 U.S.C. § 1552 (1970) (procedures 
for changing records).

126 U.C.M.J. art. 67, 10 U.S.C. § 867 (1970). The Court of Military Appeals will re
view (1) any general or flag officer case, (2) any death penalty case, (3) any Court 
of Military Review case ordered sent to it by the Judge Advocate General, and (4) 
any granted petitions. Id. art. 67(b), 10 U.S.C. § 867(b) (1970).

127 See Noyd v. Bond, 395 U.S. 683, 693-98 (1969) (Air Force officer found guilty 
of wilfully disobeying an order). The Supreme Court held that a habeas corpus peti
tion should not have been granted by the district court until all military review was 
exhausted.

128 Most servicemen who are tried and convicted are enlisted men with relatively short 
military experience. Few of these individuals have served enough time in the Armed 
Forces to have become eligible for retirement benefits. Army statistics for 1969-1970 
show that less than 1.5 percent of those convicted by general courts-martial were 
officers. Thirty-one percent of those convicted were ages 17-19; 60 percent were ages 
20-24; 7.6 percent were ages 25-29 and 0.9 percent were ages 30-35. Only 0.4 percent

Another avenue of relief from an unfavorable decision by the Army 
Board of Review would be through the Army Board of Corrections of 
Military Records which has the power to set aside courts-martial con
victions and punitive discharges as well as to require the return of pav 
that has been forfeited.124 125 The Army may wish to establish guidelines 
providing that a petition sent to the correction board be forwarded to 
the Examination and New Trial Division, because the need for uni
formity might require that only one section administer these pravers for 
relief.

If the Court of Military Review reconsiders an earlier appellate deci
sion by the Board of Review, an appeal or certification to the Court of 
Military Appeals would be an additional means of relief for the con
victed defendant.126 With regard to access to the federal district courts, 
it seems that they have the power to grant relief only after an exhaustion 
of military, administrative, and/or judicial remedies.127 128

In Mercer, the court alluded to financial ramifications if O'Callahan 
were deemed to be retroactive. In the first place, most of the “O’Callahan 
convictions,” if set aside, would involve servicemen whose length of 
service would not entitle them to retirement pay or pensions.12" As to 
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the amount forfeited, the Finance Center at Fort Benjamin Harrison has a 
defined procedure for the compensation of servicemen whose forfeitures 
have been set aside by appellate tribunals or administrative directives. 
The serviceman would receive both the amount forfeited129 plus com
pensation for the time spent in confinement.130 If not returned to active 
dutv after confinement, the serviceman has no additional claims.131 In 
the case of a serviceman returning to duty after confinement at a reduced 
pav grade, additional compensation might have to be provided.132

This discussion is not intended to delineate all of the ramifications of 
a judicial or administrative decision which sets aside a forfeiture of pay. 
Rather, it is intended to suggest to counsel that the problems of forfeiture 
and the redetermination of pay scales are not insurmountable. Existing 
regulations specify the procedures to be used in determining what 
amount of money is due. Sources such as personnel records, dates of 
trial, conviction, release from confinement and discharge, tax returns, 
secondary sources (e.g., dated letters), records of trial, and official orders 
can be utilized to reconstruct the compensation involved if financial 
records are lost or destroyed. In most cases the claims for refunds will 
require only routine processing. In the final analysis, a serviceman’s 
right not to be tried by a court-martial for a nonservice-connected crime 
should not melt beneath the friction generated by those who stress 
monetary problems.133
were over 39 years of age. Statistics of the Army Judiciary’s Record, Control, and 
Analysis Division.

129 Forfeitures are taken out of pay until the earlier of the following: (1) execution 
of the serviceman’s punitive discharge, or (2) termination of the tour of duty he was 
serving when the offense transpired. U.C.M.J. art. 71, 10 U.S.C. § 871 (1970); 30 
Comp. Gen. 449 (1951).

130 Decision of the Comptroller General of the United States, B129029 (Oct. 2, 1956) ; 
U.S. Dept of Defense, Military Pay and Allowance Entitlements Manual 51 10,- 
316(8).

13137 Comp. Gen. 228 (1957).
132 U.S. Dep’t of Defense, Military Pay and Allowance Entitlements Manual 

< 70.508(d).
133 Even if 400 or 500 petitions for relief are granted—and this is a liberally high 

working figure—the average return per individual should not exceed $1500. Statistics 
available in the Army Judiciary’s Record, Control, and Analysis Division reveal that 
most offenders arc lower grade enlisted men. The base pay for a serviceman with a 
grade equivalent to today’s Private First Class (E-3) is revealed in the following table:

Less than four years 
service

Over four years 
service

1922-1940 $ 41.00 $ 42.05
1949 95.55 110.25
1952 99.37 114.66
1955 99.37 132.60
1963 99.37 165.00
1967 128.00 204.60



576 The Georgetown Law Journal [Vol. 60:551

In applying the administrative factor of Linkletter, one should make 
a distinction between the effects of retroactivity on state and on federal 
judicial processes. In contrast to a state, which has limited resources, the 
federal government has the machinery to deal with any resultant ad
ministrative problems. Thus, the significance attributed to this factor 
should be modified to reflect the fact that a capable organization is avail
able to handle any unexpected problems which might arise. Regardless 
of whether the present predictions underestimate the success of petition
ers, it should be noted that the administration of justice is not directly 
involved in this retroactivity question.* 134 The greater burden would fall 
on the finance center, an institution which has the capability of paying 
millions of servicemen monthly and which should have no problem in 
handling even a large influx of claims. Such additional burdens as would 
be imposed on the center by a retroactive application of O'Callahan 
surely would not justify denying the constitutional rights of service
men.135

In only a few cases would an E-3 benefit from higher pay rates because he was an 
E-3 with over eight years service. Therefore, the higher rates are omitted.

Data as to confinement time is necessary to determine the amount of forfeitures and 
compensation to be paid the average “O'Callahan petitioner.” The median confinement 
time approved bv the convening authority was in January 1969, 12-17 months, in Jan
uary 1970, 7-9 months, and in July 1970, 9-11 months. The actual time spent in confine
ment is less because of subsequent parole, early release for good behavior, and clemency 
by reviewing authorities superior to the convening authority. For example, assuming 
that an eight month sentence is served, a private E-3 in 1952 would be entitled to 
$1493. This amount would be reduced by any amount owed to the Government by 
the serviceman for transportation, clothes, and sundry items. Further compensation 
may be necessary if the individual was returned to duty at a reduced pay rate. Con
victed persons with punitive discharges, however, probably were not returned to duty 
after serving confinement.

134 The retroactivity of AJapp or Wade and Gilbert would have required hearings 
to determine the validity of searches or lineups. O'Callahan requires no such plenary 
session.

135 A potentially large monetary ramification should not be a reason for denying 
judicial relief to a petitioner. See Philadelphia v. Westinghouse Elec. Corp., 210 F. Supp. 
486 (E.D. Pa. 1962). Furthermore, a potentially large financial repercussion has not 
inihibited the Government from initiating certain actions. See United States v. E. I. 
Du Pont De Nemours, 353 U.S. 586 (1957).

The Supreme Court has indicated its concern that the retroactive 
application of holdings in cases such as Mapp, Miranda, and JfWe 
would burden trial courts with countless hearings and retrials, require 
often futile searches for witnesses, and involve witnesses whose memories 
had been dimmed by the passage of time. Normally, however, O'Cal
lahan would not require a hearing to determine whether jurisdiction ex
isted. The United States Court of Military Appeals, even in a guilty plea
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case, determines if crimes are triable by courts-martial on the basis of 
the trial record.130 Thus, limited hearings, such as those needed to liti
gate the validity of searches or the adequacy of warnings of the right 
to counsel, would not be necessary.

If court-martial jurisdiction should be found lacking, a state or federal 
trial might next be contemplated. In this regard, it is pertinent to inquire 
how many trials of this nature would be held. The answer to this ques
tion requires a realization that numerous factors militate against the 
holding of trials involving successful “O’Callahan petitioners” in other 
jurisdictions. First, the controlling statute of limitations may have run. 
Second, in many cases most of the sentences already may have been 
served; and no governmental interest would be served in such a case by 
holding a new trial and imposing additional punishment. Third, the state 
or federal prosecutor may consider the crime to be minor and therefore 
not worth the state’s trouble.137 Fourth, the same standards that have 
prevented the retrial of cases reversed on direct appeal by appellate 
courts—such as lack of witnesses and societal needs—militate against state 
or federal indictments. Fifth, the absence of an accused from the juris
diction may discourage a decision to extradite and try him. Sixth, the 
passage of time and subsequent good behavior may reveal that the inter
ests of justice require no further litigation. The list is not complete, but 
it implies that prosecutors, except in rare cases, will not seek to try those 
who succeed in having courts-martial convictions set aside.

In a few cases a retrial may be necessary after a reversal of a court- 
martial conviction. The crime involved may be so serious as to warrant 
a continuation of a lengthy confinement. Also, the accused may be 
dangerous to society, thereby justifying incarceration to protect the 
community. Moreover, a prosecutor may wish to permanently inscribe 
a conviction on the man’s record so that others may be wary of his 
reliability and trusthworthiness.

Counsel should stress in a forum considering the retroactivity of 
O'Ccillahan that appellate tribunals have reversed cases, habeas corpus

136See, e.g., United States v. Morley, 20 U.S.C.M.A. 179, 43 C.M.R. 19 (1970); United 
States v. Hallahan, 19 U.S.C.M.A. 46, 41 C.M.R. 46 (1969); United States v. Nichols, 19 
U.S.C.M.A. 43, 41 C.M.R. 43 (1969); United States v. Plamondon, 19 U.S.C.M.A. 22, 
41 C.M.R. 22 (1969); United States v. Peak, 19 U.S.C.M.A. 19, 41 C.M.R. 19 (1969).

117 Absent service-connections, O'Callahan grants the serviceman accused of civilian 
type crime the opportunity to have civilian district attorneys determine if a prosecu
tion is warranted. Crimes, minor by civilian standards, may be tried by the military. 
The serviceman should have been subjected to the same decisionmaking process as his 
civilian counterpart. See United States v. Borys, 18 U.S.C.M.A. 547, 40 C.M.R. 259 
(1969). South Carolina elected to try Captain Borys. He was acquitted by a state 
jury, but subsequently was tried and convicted by a court-martial.
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petitions have set aside old convictions, and retroactivity has been 
granted in the past without damage to the judicial process. Moreover, 
these reversals often do not result in new trials.138 Our judicial system 
would neither be shocked nor surprised by governmental decisions not 
to hold a second trial.

138 e.g., United States v. Wheeler, 20 U.S.C.M.A. 595, 44 C.M.R. 25 (1971); 
United States v. Woodall, 20 U.S.C.M.A. 454, 43 C.M.R. 294 (1971); United States v. 
Thorton, 19 U.S.C.M.A. 140, 41 C.M.R. 140 (1969).

139 If the sentence is heavy, the serviceman may still be confined. Only then will 
O'Callahan release a petitioner who has not served the entire confinement portion of 
his sentence. See Schlomann v. Mosley, Civ. No. L-1003 (D. Kan. May 18, 1970).

140 Present available evidence indicates that few petitioners serving long sentences 
have valid complaints under O'Callahan.

141 Data available in both the Records and Analysis Division and the Examination 
and New Trial Division of the United States Army Judiciary reflect that very feu- 
servicemen have sought collateral review of decisions on the basis of O'Callahati. The 
paucity of petitions is not surprising for when the Uniform Code of Military Justice was 
amended in 1968 enabling review of non bad conduct discharge special and summary 
courts-martial by the Examination and New Trial Division, predictions were also made 
that a flood of appeals would result. U.C.M.J. art. 69, 10 U.S.C. § 869 (1970). The 
records in that division reveal that very few servicemen took advantage of this right. 
Convicted servicemen may have concluded that they have no appealable issue or simply 
wish to return to duty without the anxieties and waiting periods associated with ap
pellate review. Further, they may not be informed of their rights under article 69 or 
O'Callahan.

142 See 38 Geo. Wash. L. Rev. 170, 178 n.75 (1969); Washington Post, June 6, 1969, 
§ A, at 1, col. 1. In an interview with Major General Kenneth J. Hodson, the Army 
Judge Advocate General when O'Callahan was decided and now Chief Judge of the 
Army Court of Military Review, the question was asked whether the retroactive ap-

Of the convictions for nonservice-connected crimes which mi^ht 
potentially be set aside, it is relevant to inquire as to how many involve 
serious offenses and lengthy confinements.139 Since a survey of those 
serving long sentences might reveal few nonservice-connected crimes, 
a court should request the statistics from the Government.140

A Statistical Analysis

Statistics and events since O’ Callahan indicate that a relatively insig
nificant number of prayers for relief will be filed. The realitv of the 
situation is that most cases tried by courts-martial are service-connected. 
Only a limited number of servicemen whose cases were tried prior to 
June 2, 1969 have petitioned the Court of Military Appeals, the Courts 
of Military Review, or federal district courts for relief.141 At the oral 
argument in Relf ord, the Solicitor General informed the Supreme Court 
that CT Callahan had resulted in surprisingly few petitions involving the 
retroactivity question. Contrary to the Army Judge Advocate General’s 
original fears,142 the present trend suggests that a retroactive applica- 
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non of O'Callahan would not affect adversely the administration of 
justice.

In an application of the Lmkletter test, the Supreme Court considers 
whether a substantial number of convictions would be affected by rea
son of past reliance on the old doctrine.143 However, available pertinent 
data indicate that few finalized convictions have involved nonservice- 
connected offenses. For example, attorneys in the Defense Appellate 
Division of the United States Army Judiciary, Office of the Judge Ad
vocate General, determined that of the hundreds of case files still in 
their office, only 16 presented arguable grounds for seeking relief if 
O'Callahan were retroactive.144 By September 1969, 12 of the service
men had completed serving their confinement time. Nine of the cases 
involved on-post crimes, which because of Relf ord are no longer consid
ered O'Callahan cases. Of the petitions for relief which have been filed 
with the Examination and New Trials Division, all but four seeking 
retroactive application have been denied on the grounds that the offenses 
were service-connected.145 These four cases presently are being held in 
abevance pending a decision by the Supreme Court on whether O'Calla
han is retroactive.146

plication of O'Callaban would be a threat to the administration of justice. Genera] 
Hodson conceded that few petitions for review had resulted, but he adhered to his 
initial reaction that 4,000,000 cases are potential sources of collateral attacks. He 
would not be surprised if only a few more are filed, but he was concerned with the 
potential influx of cases. However, he had no actual figures or data to reveal the 
number of closed cases which involved nonservice-connected crimes.

143 If the new rule overwhelmingly commands prospectivity, the number of con
victions might be immaterial. See Desist v. United States, 394 U.S. 244, 251-52 (1969). 
If the purpose of the rule is not clear, the second and third factors are applied. See 
Mercer v. Dillon, 19 U.S.C.M.A. 264, 266, 41 C.M.R. 264, 266 (1970).

144See United States v. Draughon, 42 C.M.R. 447 (A.C.M.R. 1970) (a test case 
denied on the basis of Mercer').

145 Telephone communication with the Army Board of Corrections of Military 
Records has revealed that most petitions received involve service-connection crimes.

The Division is bound by Mercer to treat O'Callaban as prospective. Because 
the Supreme Court has not decided the issue, the Division has held the cases in abeyance. 
Either an order by a federal court to set aside a specific conviction or a ruling on the 
retroactivity issue bv the Supreme Court would necessitate action on the four petitions.

The Court of Military Appeals also has received petitions for extraor
dinary relief on the basis of O'Callahan. Because all the cases were final
ized prior to June 2, 1969 relief was denied. But records reveal that 
of the 63 petitions received prior to February 1, 1971, 47 concerned 
service-connected offenses wherein relief has been denied regardless of 
the retroactivity issue. Another indication of the lack of nonservice- 
connected cases is the number of reversals by the Court of Military 
Appeals and the Army Court of Military Review on direct appeal. From 
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June 2, 1969 until December 31, 1970, over 4900 appellate opinions 
were filed in cases that were tried before O'Callahan was decided. Of 
that number, the Army Court of Military Review set aside one or more 
offenses in only 16 cases. The United States Court of Military Appeals 
set aside offenses in 30 cases.147 Apparently few trials during 1968 and 
1969 involved nonservice-connected crimes.148

147 A large percentage of cases predating O'Callahan, which were tried in 1968 and 
1969, were appealed during the latter part of 1969 and 1970. The O'Callahan factors 
were applied to these cases. See note 94 supra. Approximately one percent of all general 
courts-martial cases tried and appealed from June 2, 1969, until December 31, 1970,

Total 1538
Cases reviewed by Army Court of Military Review

June 2, 1969-December 31, 1969 1025
January 1, 1970-December 31, 1970 2420

Total 3445
From June 2, 1969-December 31, 1970, on the basis of O'Callahan

Offenses set aside by Court of Military Appeals 30
Offenses set aside by Army Court of Military Review 16

148 There is no available record of convening authorities setting aside convictions on 
the basis of O'Callahan. See U.C.M.J. arts. 60-65, 10 U.S.C. 860-65 (1970).

149 Even prior to O'Callahan, civilian authorities tried most off-post civilian-type 
crimes committed by servicemen. For example, 80 percent of all off-post civilian-type 
crimes in 1968 were tried in state or federal courts. According to data compiled for 
1968 by the Record and Analysis Division, 90 percent of the servicemen accused of 
off-post rapes were subject to civilian process; 86 percent of the off post larcenies 
were disposed of by nonmilitary authorities; 95 percent of all murders committed in the 
civilian community were treated as local matters; 96 percent of all housebreakings were 
handled in the civilian system; 94 percent of all motor vehicle violations became the 
exclusive responsibility of state prosecutors; and 85 percent of the narcotics cases 
were nonmilitary matters.

Most civilian-type crimes tried by the military were on-post incidents. For example, 
80 percent of all murders committed on a military reservation were tried by courts- 
martial; 98 percent of the indecent assaults taking place on-post were disposed of by 
military tribunals; 95 percent of the housebreaking on the military post were processed 
by the services; 93 percent of all on-post larcenies became military cases. It seems that 
of the civilian-type crimes tried by courts-martial a predominant number contained 
the requisite on-post factor.

In Relford v. Commandant, the Court presented a list of offenses over which the 
Army assumed jurisdiction in 1967. 401 U.S. 355, 370 n.14 (1971). Of those off-post 
offenses listed (622 in all), 62 percent resulted in 246 trials, of which 20 percent were 
general courts-martials. Considering that 60 percent of those 49 cases ended in findings 
of guilty and punitive discharges or sentences of four years or more, 30 servicemen 

The limited number of petitions filed to date and the probability that 
only a small percentage of cases would be nonservice-connected149 indi

involved offenses that w'ere nonservice-connected:
Cases appealed to Court of Military Appeals 

June 2, 1969-December 31, 1969 555
January 1, 1970-December 31, 1970 983
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cate that a retroactive application of O'Callahan would not affect appre
ciably the administration of justice. Statistics are not conclusive or com
plete, but they do refute the drastic predictions of the Government that 
were adopted by the federal district courts in Gosa, Thompson, and 
Schlomann. If O'Callahan is a procedural decision, then its applicability 
to closed cases must be tested in the light of probability, not speculation.

Conclusion

Given the confining nature and strict guidelines of Linkletter, an attor
ney should attempt to show that O'Callahan is a jurisdictional decision 
in order to have it applied retroactively. Otherwise, the Linkletter three 
prong test will be employed and the outcome will depend on the purpose 
of O'Callahan and a determination of whether or not retroactivity would 
adversely affect the administration of justice. As to the purpose of 
O'Callahan, an argument can be constructed that the decision was con
might still have a substantial interest to attack their convictions. The Court of Military 
Appeals, the Examination and New Trial Division, and the Army Board of Correc- 
dons of Military Records have received a fraction of that number of petitions from 
Cose convicted for crimes committed in 1967, the year considered in Relf ord. On the 
basis of 30 cases each year, 1680 cases tried from 1916 until 1971 could be classified as 
involving persons who would have a substantial interest in challenging their convictions. 
The number would be less if the confinement had been served and no punitive dis
charge had been rendered. The figure conforms to the data in note 147 supra which 
indicates that one percent of all general courts-martial may have involved some non- 
scrvice-connected offenses. In fact, in 1967 only 212 persons were tried solely by 
general courts martial for civilian-type crimes; most of these were on-post crimes. 
Compared to the number of felonies in the United States which could have been 
reversed by applying Gideon and Jackson this figure for general courts-martial is very 
minute.

Statistics also reveal that of the large number of general courts-martial, many involve 
military offenses. For example, for fiscal year 1970, the Army tried by general courts- 
martial 2465 military offenses and 1084 civilian-type offenses. Other years randomly 
selected reveal similar results—in 1955 over 68 percent of all crimes tried were for 
AU’OL, desertions, and disobedience offenses; in 1964, 70 preent of the time of military 
tribunals was spent hearing these offenses. Furthermore, military crimes comprised 
91 percent of the cases heard by special courts-martial with the power to adjudge 
a bad conduct discharge in 1970.

In 1970, 601 out of 1428 civilian-type offenses were heard in foreign countries by 
general courts-martial. Two-thirds of all civilian offenses tried by special courts-martial 
in 1970 were committed overseas. Of offenses tried by general courts-martial in 1970, 
31 percent involved foreign offenses. Of all offenses tried by a bad conduct discharge 
special court-martial during 1970, approximately 45 were extraterritorial. Thus, many 
courts-martial since 1916, have taken place in foreign countries and consequently do 
not fall within the OyCallaban rule.

The figures for this footnote do not consider whether a case was reversed on appeal 
or set aside by administrative action. The 1680 figure noted above should be adjusted 
downward slightly to compensate for those convictions which were voided by reviewing 
authorities.
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cerned not merely with the absence of grand and petit juries—an absence 
which alone would not compel retroactivity—but with the procedure of 
the entire court-martial system. If a change in the truth-finding process 
was, in fact, the reason for O'Callahan, retroactivity should be applied 
to nonservice-connected cases.150 As to the effect on the administration 
of justice, the Government should be required to support its position 
regarding the effects on the court system with concrete facts. Counsel, in 
turn, should be aware of the relevant empirical data and use it to his 
advantage.

150 Even if only the jury system were under attack in O'Callaban, DeStefano would 
not be applicable because the military jury cannot be equated with its civilian counter
part. See United States ex rel. Flemings v. Chaffee, 330 F. Supp. 193 (E.D.N.Y. 1971).

The functional or procedural interpretation of O'Callahan, however, 
may have resulted from a misreading of the decision, and if so, the three 
prong inquiry would not be necessary. The basis of O'Callahan, as 
inferred from its language and the arguments of Justice Harlan in his 
dissent, seems to have been jurisdictional. If so held, retroactivity would 
be appropriate. In this regard, the decision of Judge Weinstein in Flem
ings and the dissenting opinion of Judge Ferguson in Mercer will pro
vide important tools for those counsel representing military defendants. 
A definitive answer as to whether O'Callahan v. Parker is retroactive, 
however, must await a future decision by the Supreme Court.
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1 Congressional intervention is a likely response to any national rail strike. For 
example, Congress intervened in 1917 in such a threatened national strike when, at 
the request of President Wilson, it passed the Adamson Act establishing the eight 
hour day for railroad employees. See 45 U.S.C. § 365 (1970). The Adamson Act was 
upheld as constitutional in Wilson v. New, 243 U.S. 332 (1917).

The executive branch has also intervened in national rail strikes. President Cleveland, 
through his Attorney General, intervened in the bitter Pullman strike and boycott of 
1894, obtaining injunctive relief against the strike. More recently, President Kennedy 
called on Congress to provide for a settlement of the fireman and crew consist issues 
of the early and middle 1960’s, resulting in the controversial Board 282 for compulsory 
arbitration of these issues. S.J. Res. of Aug. 28, 1963, Pub. L. No. 88-108, 77 Stat. 132.
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Mr. Newborn is concerned with the potential national economic 
crises and the increasing use of the selective strike in the railroad 
industry. He reviews the present, but unsatisfactory, state of case 
law in this area. After a careful examination of the Railway Labor 
Act he concludes that labor should be given more freedom in the 
use of this bargaining tactic and that a general ban on the selec
tive strike is not supportable tinder the statute.

In recent years nationwide labor disputes in all major industries have 
become the focus of increasing public and governmental concern. In 
the 1960’s both labor and management became increasingly aware that 
a strike against all or substantially all railroads would immediately 
result in such a national economic emergency that governmental inter
vention would be a certainty.* 1 Since both management and labor 
usually agree that free collective bargaining is desirable and that any 
form of governmental intervention is detrimental to the bargaining 
process, new bargaining techniques were sought to avoid such inter
vention. Bargaining between the railroads and labor unions has his
torically been on a national basis; consequently, a national strike seemed 
to be the logical outcome of a failure to settle disputes with all car
riers. Nevertheless, a nationwide strike was not inevitable, and when 
governmental intervention became increasingly probable, labor, anxious 
to avoid anv such intervention, sought to employ a new weapon.

The selective strike against a limited number of railroads has evolved 
into an important bargaining tactic in railway labor relations. The 
selective strike is one wherein a union strikes the members of a multi
employer or national bargaining unit, one at a time, in order to force 
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a settlement.2 Although hardly a novel phenomenon in railway labor 
relations, its use in recent years has become an increasingly common 
union response to the strategical considerations of governmental inter
vention.

2 The strategy of the selective strike, which is also called a whipsaw strike, is to 
fragment the multiemployer unit by initiating individual strikes against fewer than all 
the employer-members of the unit. In some cases, the nonstruck employers are com
petitors and continue to operate, and the struck employer is under great pressure to 
submit to union demands. See NLRB v. Mackay Radio & Tel. Co., 304 U.S. 333 (1938). 
If the struck employer yields, the other members of the group will be struck.

3 An employer “locks out” when he ceases to furnish work to his cmplovecs in 
order to secure a more favorable bargaining position. Lockouts can be categorized 
into three types: (1) the defensive multicmploycr lockout, where the nonstruck mem
bers of a multiemployer unit, who are subject to an express or implied strike threat, 
lock out in response to a whipsaw strike against one of the union’s members; (2) the 
economic lockout, also defensive in nature, where extraordinary economic loss would 
result from an imminent strike; and (3) the offensive lockout, where an employer lavs 
off his employees to break a bargaining impasse. See Meltzer, Lockouts: Licit and 
Illicit, 16 N.Y.U. Conf. Lab. 19 (1963). As a general rule, a lockout is not illegal per 
sc. Its legality depends on the facts of the individual case. See American Shipbuilding 
Co. v. NLRB, 380 U.S. 300 (1965); Textile Workers Union v. Darlington Mfg. Co., 
380 U.S. 263 (1965). See generally Anderson, Strikes and Impasse Resolution, 67 
Mich. L. Rev. 943 (1969); Rosen, The Evolution of the Lockout, 4 Suffolk U.L. Rf.v. 
267 (1970); Note, The Metaphysics of the Multicmploycr Lockout, 56 Gfo. L.J. 584 
(1968); Comment, Lockottt Law—The Supreme Court and the NLRB, 38 Geo. Wash. 
L. Rev. 396 (1970).

Once a union has rejected the national strike in favor of a selective 
strike, the next strategical decision belongs to the carriers. Confronted 
by a selective strike, the railroads have three basic options. First, the 
carriers can institute a lockout,3 thereby shutting down all railroads. 
A lockout would have a severely damaging effect upon a union in 
several respects. It would 1) deny to the union the advantage of hav
ing most of its members earning money and paying dues; 2) bring 
greater economic pressure to bear on the entire union by putting all 
employees out of work; 3) eliminate any leverage the union might 
gain by the tactic of striking one carrier at a time and settling sep
arately with the struck carrier; 4) preclude the danger of the struck 
carrier’s business being lost to an unstruck competitor carrier; 5) elim
inate any special need for the struck carrier to pressure the association 
to reach a national settlement; and 6) possibly precipitate congressional 
intervention which might bring about the desired result.

There would also be adverse consequences for the carriers. A lockout 
would mean no income for any railroad and possibly permanent 
losses to competitive means of transportation. Moreover, railroads 
usually have opposed governmental settlement of substantive disputes, 
and such a national lockout would most likely result in intervention.
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A second response to the selective strike in those situations where 
carrier proposals have been bargained to impasse is the unilateral im
position of new conditions of employment or work rules on the re
maining unstruck railroads.4 The advantages emanating from this re
sponse would be 1) to avoid the government intervention certain to 
follow a national lockout; 2) to assure that the bulk of the carriers con
tinue earning income; and 3) to force new employment conditions or 
work rules upon the nonstriking employees, thus placing the unions on 
the defensive by forcing them to seek reinstatement of the old rules 
rather than lobbying for entirely new and more advantageous condi
tions. The introduction of controversial work rules involving new job 
duties, lavoffs, and similar difficult changes might precipitate a nation
wide strike. This in turn might shift the opprobrium to the strikers for 
the widespread shutdown and would probably necessitate congressional 
intervention to impose a favorable solution. In fact, such a nationwide 
strike in response to any significant changes in job conditions would be 
likely, because unions could not sit by and accept such changes pending 
success in time through a few selective strikes.5 *

4 Work rules are the regulations, written and unwritten, which govern industrial 
life. Unwritten, as well as written, working conditions are subject to Railway Labor 
Act bargaining procedures. Detroit & T.S.L.R.R. v. United Transp. Union, 396 U.S. 
142 (1969); see Barkin, Work Rules: A Phase of Collective Bargaining, 12 Lab. L.J. 
375 (1961); Daykin, Work Rules in Industry, 12 Lab. L.J. 380 (1961).

5 Such selective strikes would almost inevitably spread, as illustrated by the United 
Transportation Union strike in July and August 1971 which spread from two to 10 
carriers. See Wall Street Journal, July 16, 1971, at 2, col. 2; id., Aug. 3, 1971, at 4, col. 2.

«45 U5.C. H 156-88 (1970).
1 See, e.gn NLRB v. Brown, 380 U.S. 278 (1965); NLRB v. Truck Drivers Local 

449, 353 U.S. 87 (1957); Western States Regional Council, Woodworkers v. NLRB, 125 
U.S. \pp. D.C. 1, 365 F.2d 934 (1966); cf. Note, The Metaphysics of the Multiemployer 
Lockout, 56 Geo. L.J. 584 (1968); 42 N.Y.U.L. Rev. 972 (1967).

The third option is to seek judicial relief from the selective strike. 
This article will be principally concerned with the response of the 
courts to the selective strike; under what circumstances a selective strike 
under the Railway Labor ActG is appropriate; and upon what basic prin
ciples and underlying determinations the few federal courts ruling in 
this area have anchored their decisions to permit or deny the use of such 
a bargaining tactic.

Judicial Relief from the Selective Strikes

While the selective strike has been frequently employed,7 there were 
no decisions prior to 1969 dealing specifically with the legality of the 
selective strike under the Railway Labor Act. Since 1969 there have 
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been several in the federal courts. Before analyzing the legality of the 
selective strike a brief review of these decisions will be made.

In Chicago, B. & Q.R.R. v. Railway Employees’ Dep’t,3 the railroad 
sought to halt a strike by the union over the issue of “contracting out."8 9 
The union wanted to negotiate a separate agreement concerning con
tracting out with respect to one particular carrier. The United States 
District Court for the District of Columbia, agreeing with the railroad, 
held that where the specific bargaining issue was customarily part of a 
national agreement, the union was not free to strike an individual carrier 
to obtain a separate agreement.10 Although not using the term “selective 
strike” the court ruled that the issue of “contracting out” must remain 
subject to national handling.11 Because the union had failed to bargain 
on a national basis, it had not exhausted the mandatory bargaining pro
cedures outlined by the Railway Labor Act, and consequently was not 
free to strike.12

8 301 F. Supp. 603 (D.D.C. 1969).
9 Contracting out refers to the practice of subcontracting of bargaining-unit work 

in order to have it performed under similar conditions by a subcontractor. It is im
portant because it directly relates to the expansion or contraction of work oppor
tunity. The extent of subcontracting is often limited to certain kinds of work or 
subjected to bargaining, pursuant to the collective bargaining agreement.

10 301 F. Supp. at 606-07.
H Id. at 607-08.
12 Id. The various sections of the Railway Labor Act specifically set forth the steps 

which the bargaining parties must follow before they may resort to self-help. See 
45 U.S.C. 151-60 (1970). Any unresolved dispute may be initially referred to the 
National Mediation Board. Id. § 155, First. If mediation fails, and both parties agree, 
the controversy may be referred to an arbitration board. Id. § 157, First. If these pro
cedures fail the President may appoint an Emergency Board to investigate and make 
recommendations. Id. § 160. Only after all of these procedures have been exhausted 
may the union or the employer resort to their respective self-help rights.

13 310 F. Supp. 905 (D.D.C. 1970), appeal docketed rub noin. Alton & S. Ry. v. 
International Ass’n of Machinists & Aerospace Workers, No. 24,217, D.C. Cir., May 
8, 1971.

14 Id. at 911-13.

A year later, in International Ass’n of Machinists & Aerospace Work
ers v. National Railway Labor Conf.,13 the same district court was 
presented with a similar issue. In a dispute over wages and work rules 
changes, four shopcraft unions jointly struck the Union Pacific Rail
road, one member carrier of the multiemployer bargaining unit. The 
carriers then locked out nationally. Both sides immediately sought in
junctive relief. The court enjoined the shopcraft unions’ selective strike 
as a violation of the Railway Labor Act,14 finding that the bargaining 
had properly been handled on a national basis up to the time of the 
strike, and concluding that a selective strike was prohibited even after 
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the procedures of the Railway Labor Act had been exhausted. Con
tinued national handling of the dispute was mandatory.15 The court 
noted that by initiating and negotiating the dispute on a national basis, 
having bargained to the point of impasse, and then striking the carriers 
on an individual basis, the unions clearly violated the Railway Labor 
Act’s section two, First duty to “exert every reasonable effort” to reach 
an agreement and were guilty of bad faith bargaining.16 *

15 Id. at 911. The court found a sufficient history and pattern of national handling of 
shopcraft union disputes reaching back to World War I. Id. at 911-12. Additionally, 
the court noted that national handling was practically appropriate because if wage ad
justments were handled individually each carrier would be reluctant to settle, fearing 
competing carriers would obtain better terms. Id. at 912.

16 310 F. Supp. at 909, 912; see 45 U.S.C. § 152, First (1970). It is unclear whether 
this court considered the issue, later found to be crucial on appeal, of whether the 
selective strike was effected for the purpose of obtaining a national agreement or for 
the purpose of settling separately with the struck carrier. See Delaware & H. Ry. v. 
United Transp. Union, 76 L.R.R.M. 2900 (D.C. Cir. Mar. 31, 1971).

U 325 F. Supp. 1125 (D.D.C. 1971).
i« 325 F. Supp. at 1131.
19 76 L.R.R.M. 2898 (D.D.C. Mar. 10, 1971).
20 Id. at 2899.

In 1970 two conflicting opinions on the use of the selective strike 
were handed down almost simultaneously by the United States District 
Court for the District of Columbia. In United Transp. Union v. Bur
lington 'Northern, Inc.,11 the union sought a declaratory judgment up
holding its selective strike. The carriers sought an injunction against 
the strike. The court ruled that the selective strike “becomes a legiti
mate economic tool so long as the Union continues to seek a national 
agreement by applying economic pressure on the carriers without seek
ing to coerce individual carriers into deserting the multiemployer bar
gaining unit and settling on an individual basis.” 18 The court, providing 
further support for its position, noted that there was a history of selective 
strikes in the railroad industry which the carriers had sub silentio ac
cepted in the past without seeking judicial relief and that the Railroad 
Labor Act provided both labor and management with broad rights of 
self-help once the Act’s bargaining procedures had been exhausted.

Almost immediately after the Burlington Northern decision the same 
court was faced with a second United Transportation Union selective 
strike threat. In Delaware & H. Ry. v. United Transp. Union19 the 
district court granted the carriers’ motion for a preliminary injunction 
against the strike. Finding that the purpose of the selective strike was 
to force the struck carriers to pressure the bargaining agent to reach a 
national agreement,20 the court held such tactics were in violation of 
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sections 2, First and Second of the Railway Labor Act21—the duty to 
make every reasonable effort to reach an agreement. The court was 
particularly impressed with the harsh effect of isolating one or two 
carriers and holding them hostage, the union making clear that it would 
not enter into a separate agreement with the few struck roads, no mat
ter how much those carriers wanted a separate contract. The few struck 
roads seemed to be hostages for coercing a national agreement from all 
the carriers. The court also referred to the rule of obligatory national 
handling as a basis upon which to preclude use of the selective strike.

21 Id. at 2899-2900; see 45 U.S.C. § 152, First, Second (1970).
22 Delaware & H. Ry. v. United Transp. Union, 76 L.R.R.M. 2900, 2906 (D.C. Cir. 

Mar. 31, 1971).
23 Id. at 2907-08.
24 Id. at 2908.
25 Id.
26 Id. at 2909.

The District of Columbia Circuit reversed this decision and adopted 
the Burlington Northern rationale that a selective strike over a dispute 
previously subject to national handling was not a violation of the Rail
way Labor Act so long as the object of the strike remained a national 
agreement.22 In upholding the legality of the selective strike in this 
particular instance, the court explicitly rejected the carriers’ contention 
that any selective strike would inevitably isolate the struck carriers and 
force them to beg for a separate peace.23 The carriers insisted that such 
a divisive effect was imminent and that the unions should be held re
sponsible for the forseeable consequences of their own conduct.24 
The court, however, did not find this effect to be so obvious or forsee
able and further noted that the ultimate issue was not any hypothetical 
divisive effect, but rather the union’s good faith bargaining.25 26

Moreover, the railroads could still exert pressure toward a national 
agreement by retaliation against the selective strike with a national lock
out or with the national imposition of their own bargaining proposals. 
Such a response would tend to force the union to continue to deal 
nationally. In addition, the court noted that mutual assistance pacts 
among the carriers necessarily tied the fate of all carriers together, thus 
providing the struck carriers with added resources to combat the strike. 
The hostage view did not present a true picture.20 In light of these con
siderations, the court acknowledged that the union could, in good faith, 
strike selectively and simultaneously maintain as its objective a national 
agreement. Factual developments could negate any finding of good 
faith, but absent such developments use of the selective strike to obtain 
a national agreement was permissible.
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The Basis of the Selective Strike

The United States Supreme Court denied certiorari in Delaware & 
H. Ry. v. United Transp. Union21 and because the District of Columbia 
Circuit is the only federal court of appeals to have ruled on the issue, the 
question of the legality of the selective strike under the Railway Labor 
Act remains of great significance. As indicated by the District of Co
lumbia Circuit, there is no adequate statutory basis for a blanket pro
scription of selective strikes which maintain as their objective a na
tional agreement. However, in positing this general rule, the court in
terpreted the directives of the Railway Labor Act in an unnecessarily 
restrictive manner. A detailed analysis of the basic principles relied upon 
in previous cases, plus the general mandates inherent within the Railway 
Labor Act show that while there are some limits under the Railway 
Labor Act on the use of the selective strike, a general ban against use 
of the selective strike for separate as well as national agreements is not 
supportable.

27403 US. 911 (1971).
29 This duty has been equated with the section two, First duty to exert every reason

able effort to reach an agreement.
29 45 U.S.C. S 152, First (1970).
iQSee Brotherhood of Railroad Trainmen v. Atlantic C.L.R.R., 127 U.S. App. D.C. 

298, 302, 383 F.2d 225, 229 (1967); International Ass’n of Machinists & Aerospace 
Workers v. National Railway Labor Conf., 310 F. Supp. 905, 912 (D.D.C. 1970).

31 As the Supreme Court stated in Brotherhood of Railroad Trainmen v. Jacksonville 
Terminal Co., “[njowhere docs the text of the Railway Labor Act specify what is to

Four general principles are discernible in the decisions which set the 
framework for an analysis of the legality of the selective strike under the 
Railway Labor Act. The first principle is that under the Act, once the 
explicit bargaining procedures are completed, the parties retain the 
broad right to self-help. Secondly, the parties must bargain in good 
faith.28 Closely related to this good faith duty is the explicit statutory 
directive to make every reasonable effort to reach an agreement.29 
Finally, there has been acceptance of a rule that some subjects of 
bargaining must be handled on a national basis.30 The right to self-help 
obviously supports the union’s right to strike, while the other three 
principles restrict this right. Of the four principles, only one, the duty 
to exert every reasonable effort to reach an agreement, is an explicit 
statutory command.

RIGHTS OF SELF-HELP

The Railway Labor Act implicitly provides both carriers and unions 
with the right of self-help.31 The Act enumerates restrictions upon the 
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self-help rights of labor and management, and except as modified bv 
such restrictions, the parties retain their rights. Absent any specific 
statutory ban, the selective strike, which is but one form of self-help, 
is permissible if it does not violate the restrictive principles of the statute. 
The legality of the selective strike will depend upon whether or not 
the selective strike violates the restrictions of 1) good faith bargaining, 
2) making every reasonable effort to reach an agreement, and 3) obli
gatory national handling of certain disputes.

GOOD FAITH BARGAINING

While the Railway Labor Act does not explicitly require good faith 
bargaining, it does require the parties in a collective bargaining situa
tion to make every reasonable effort to reach an agreement. Section 
two, First of the Act states that all carriers, their officers, agents, and 
employees have a duty “to exert every reasonable effort to make and 
maintain agreements . . . .” * 32 Almost as a matter of deductive logic, 
courts have decided that this is equivalent to a duty of good faith bar
gaining.33 34 Thus, in Virginia. Ry. v. System Federation No. 40*'  the 
United States Supreme Court in reviewing the duty to exert every rea
sonable effort toward an agreement readily used the term “reasonable” 
interchangeably with “good faith.” 35 36 In Chicago & N.W. Ry. v. 
United Transp. Union™ the Court acknowledged that bad faith and a 
desire not to reach an agreement were prohibited conduct under sec
tion two, First.37 It cautioned against going beyond that point, how

take place once the procedures have been exhausted without yielding resolution of the 
dispute. Implicit in the scheme, however, is the ultimate right of the disputants to 
resort to self-help . . . .” 394 U.S. 369, 378 (1969).

32 45 U.S.C. § 152, First (1970).
33 In Chicago & N.W. Ry. v. United Transp. Union, the Court found a dutv to 

bargain in good faith by observing that the statute requires a reasonable effort to reach 
agreement, and anything less than good faith bargaining would defeat the purpose of 
the Act. 402 U.S. 570, 574-75 (1971). Virginia Ry. v. System Federation No. 40, 
somewhat earlier had reached the same kind of conclusion regarding recognition of 
union representatives under a lawful order of the National Mediation Board. 300 U.S. 
515, 548, 563 (1937). The Court rejected arguments that the duty to exert a reasonable 
effort was only a moral obligation by dint of an earlier, more general act, and noted 
that the refusal to recognize the proper employees would render rhe bnrgairirg pro
vision nugatory. Id. In Norfolk & P.B.L. Ry. v. Brotherhood of Railroad Traimnen, 
a federal appeals court similarly reasoned that failure of a union to negotiate in good 
faith failed to satisfy the substantive requirement of negotiation imposed by the Act. 
248 F.2d 34. 45 n.6 (4rh Cir. 1957).

34 300 U.S. 515 (1937).
35 300 U.S. at 550.
36 402 U.S. 570 (1971).
37 402 U.S. at 579 n.ll.
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ever, in identifying bad faith conduct under the Railway Labor Act. 
If section two of the Railway Labor Act does implicitly require good 
faith collective bargaining, what is the significance of that good faith 
requirement for the selective strike? On its face, the selective strike is 
not necessarily a bad faith tactic. Its use can be consistent with a sin
cere desire to reach an agreement, be it one national or several local 
agreements.D

In order to determine the scope of this good faith requirement under 
the Railway Labor Act, the courts look to the National Labor Rela
tions Act s for guidance.* 39 Under that Act good faith bargaining has 
assumed more complex dimensions than under the Railway Labor Act,40 41 
and the Supreme Court in the Chicago & N.W. Ry. case cautioned 
against any automatic transfer of concepts from the National Labor Re
lations Act to the Railway Labor Act, especially with respect to the 
concept of bad faith. The Court warned that “the parallels between 
the duty to bargain in good faith and the duty to exert every reason
able effort, like all parallels between the National Labor Relations Act 
and the Railway Labor Act, should be drawn with the utmost care and 
with full awareness of the differences between the statutory schemes.

»29 U.S.C. 151-68 (1970).
39 See Brotherhood of Railroad Trainmen v. Jacksonville Terminal Co., 394 U.S. 369 
W9); Steele v. Louisville & N. Rv., 323 U.S. 192 (1944); Brotherhood of Railroad 

Trainmen v. Toledo, P. & W. Ry., 321 U.S. 50 (1944).
40See NLRB v. Katz, 369 U.S. 736 (1962). For a discussion of the development of 

the concept of the duty to bargain under the National Labor Relations Act beyond 
the basic good faith duty of seeking to reach an agreement, see Cox, The Duty to 
ftorgam in Good Faith, 71 Harv. L. Rev. 1401 (1958).

41 402 US. 570, 579 n.ll (1971).
42 See Local 825, Operating Engineers, 145 N.L.R.B. 952 (1964); Local 345, Hod 

Carriers, 144 N.L.R.B. 978 (1963), modified, 118 U.S. App. D.C. 287, 335 F.2d 701 (1964); 
Teamsters Local 710, 143 N.L.R.B. 1221 (1963); Westchester County Exec. Comm., 
142 N.L.R.B. 126 (1963).

43 29 U.S.C. § 158(b)(3) (1970); see NLRB v. Insurance Agents Int’l Union, 361 
U.S. 477 (I960).

’> 41• • •

The National Labor Relations Board has dealt with selective strikes 
in numerous cases42 and has found that utilization of the selective strike to 
obtain separate contracts violates section 8(b) (3) of the National Labor 
Relations Act, which makes unlawful a union refusal to bargain, 
characterizing such action as a refusal to bargain in good faith.43 Upon 
close examination of these NLRB selective strike cases, four elements 
can be identified as possible bases for finding a violation of the section 
8(b)(3) bargaining duty of the National Labor Relations Act. Al
though some of these cases have been cited in the Railway Labor Act 
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context for the proposition that the selective strike is unlawful,44 none 
of their bases provide a justification for finding the selective strike to 
be a breach of the Railway Labor Act’s good faith bargaining duty.

44 See International Ass’n of Machinists & Aerospace Workers v. National Railway 
Labor Conf., 310 F. Supp. 905, 913 (D.D.C. 1970).

45 Ice Cream Frozen Custard Indus. Employees, 145 N.L.R.B. 865 (1964) ; Westchester 
County Exec. Comm., 142 N.L.R.B. 126 (1963); Local 701, Hoisting & Portable En
gineers, 132 N.L.R.B. 648 (1961), modified, 141 N.L.R.B. 469 (1963); Teamsters Local 
324, 127 N.L.R.B. 488 (1960), remanded on other grounds, 296 F.2d 48 (9th Cir. 1961).

46 29 U.S.C. § 158(b)(1)(B) (1970).
47 Westchester County Exec. Comm., 142 N.L.R.B. 126 (1963); Local 701, Hoisting 

& Portable Engineers, 141 N.L.R.B. 469 (1963), modifying 132 N.L.R.B. 648 (1961); 
Teamsters Local 324, 127 N.L.R.B. 488 (1960). See also Ice Cream Frozen Custard 
Indus. Employees, 145 N.L.R.B. 865 (1964).

48 142 N.L.R.B. 126 (1963).
49 Id. at 128. Similarly, in Hoisting and Portable Engineers violations of sections 

8(b)(1)(B) and 8(b)(3) were found. 132 N.L.R.B. 648, 653 (1961), modified, 141 
N.L.R.B. 469 (1963).

50 45 U.S.C. § 152, Third (1970).

Union Coercion in Choosing a Bargaining Representative. In
many of the NLRB selective strike cases the unions have attempted to 
force a change in the bargaining agent of the individual employers/' 
Section 8(b)(1)(B) specifically forbids any labor organization from 
restraining or coercing an employer in the selection of his bargaining 
representative.40 46 This violation may not be per se a violation of the 
good faith bargaining requirement of section 8(b)(3), but the Board 
has generally held that by coercing the employer in the choice of his 
bargaining agent the union violates the section 8(b)(3) proscription 
against refusing to bargain in good faith.47 48 For example, in Westchester 
County Exec. Cotmn.^ where the union struck individual employers 
to force them to abandon their collective bargaining representative, an 
activity which constituted a section 8(b)(1)(B) violation, the NLRB 
also found a section 8(b) (3) violation.49

The Railway Labor Act provision parallel to section 8(b)(1)(B) is 
section two, Third, which provides that bargaining representatives shall 
be designated by the respective parties without any attempted inter
ference, influence or coercion by either party.50 Although there is no 
case law directly on point, this section two, Third duty is nearly equiva
lent to the NLRA section 8(b) (1) (B) directive not to restrain or coerce 
the employer’s choice of a bargaining representative. Consequentlv, if a 
section 8(b)(1)(B) violation is also a violation of the section 8(b)(3) 
good faith bargaining requirement, should a violation of the Railway 
Labor Act’s section two, Third also lead to a violation of section two, 
First—the duty to make every reasonable effort to reach an agreement?
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The best answer that can be given to this question is “probably;” keep
ing in mind the admonition of the Supreme Court in Chicago & N.W. 
Ry. against any automatic transfer of concepts from the National Labor 
Relations Act to the Railway Labor Act.51

51 See Chicago & N.W. Ry. v. United Transp. Union, 402 U.S. 570, 579 n.ll (1971). 
In an earlier case the Court emphasized that the National Labor Relations Act could 
not be imported wholesale into the railway labor area and that even rough analogies 
should be drawn with proper regard for the substantial differences between the statu
tory schemes. Brotherhood of Railroad Trainmen v. Jacksonville Terminal Co., 394 
US. 369, 383 (1969).

52 One interesting example of the occasional necessity for by-passing an employer’s 
chosen bargaining representative was presented in the 1971 strike by the United Trans
portation Union against 10 railroads. UTU President Charles Luna, having bargained 
for some time with the industry association’s bargaining representative, asked for direct 
talks with railroad presidents. Luna then met with the presidents of three carriers. A 
settlement was reached shortly thereafter. Luna contended that it was impossible to 
deal with the association representative who had to check everything with a 40 man 
committee. The union further contended that the problems were of sufficient complexity 
that direct talks were necessary. See N.Y. Times, Aug. 8, 1971, at 53, col. 1.

53 See Local 825, Operating Engineers, 145 N.L.RJ3. 952 (1964); Westchester County 
Exec. Comm., 142 N.L.R.B. 126 (1968); Teamsters Local 324, 127 N.L.R.B. 488 (1960).

54 142 NJL.R.B.at 128.
55 127 N.L.R.B. at 497.

More importantly interfering, influencing, or coercing the employ
er's choice of a bargaining agent is not a necessary incident of the 
selective strike. A union could strike one carrier selectively for a 
separate contract, yet continue to meet with the multiemployer repre
sentative in order to reach a contract limited to that one employer. 
By adopting such a tactic, the union would avoid the proscription of 
section two, Third, because it would still be bargaining with the 
multiemployer bargaining agent and would not be guilty of attempting 
to dictate a bargaining agent to the employer.52 53

Dual Bargaining. In several of the NLRB cases where a selec
tive strike for a separate contract was held illegal, the unions, in vary
ing degrees, were guilty of what might be termed “dual bargaining.” 63 
They simultaneously sought to bargain with individual members as 
well as with the multiemployer bargaining agent. In W estchester 
County Exec. Comm., after finding a section 8(b)(1)(B) violation, 
the NLRB stared that the union, by striking for separate contracts at 
the same time it was negotiating for an industry-wide agreement, 
clearly displayed bad faith bargaining in violation of section 8(b) (3).54

Similarly “dual bargaining” was at issue in Teamsters Local 324, where 
the union picketed for separate contracts while multiemployer bargain
ing was progressing “fruitfully.” 55 In addition to finding a section 
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8(b)(1)(B) violation, the trial examiner held that this union conduct 
constituted a refusal to bargain in violation of section 8(b)(3). The 
examiner characterized the union’s attempt to bargain directly with the 
individual employers as “going behind the back” of the employer asso
ciation.56 Thus, dual bargaining—simultaneously seeking a separate 
contract while bargaining for a multiemploycr contract—is an integral 
part of the bad faith conduct.

56 Id. See also Local 825, Operating Engineers, 145 N.L.R.B. 952, 958 61 (1964). 
General Electric Co., 150 N.L.R.B. 192 (1964), enforced, 418 F.2d 736 (2d Cir. 1969), 
cert, denied, 397 U.S. 965 (1970), involved a related situation where an employer sought 
to deal with local unions when it should have been dealing exclusively with the inter
national union.

57 This would seem to be an elementary proposition. See 29 U.S.C. § 158(d) (1970).
58 Local 825, Operating Engineers, 145 N.L.R.B. 952, 958 (1964); Teamsters Local 

324, 127 N.L.R.B. 488, 497 (I960); see Westchester County Exec. Comm., 142 N.L.R.B. 
126, 127 (1963); Local 701, Hoisting & Portable Engineers, 132 N.L.R.B. 648, 653 
(1961), modified, 141 N.L.R.B. 469 (1963).

Although dual bargaining plays a significant role in a finding of 
section 8(b)(3) bad faith in many NLRB selective strike cases, these 
cases do not provide a sound basis upon which to formulate a genera! 
proscription of the selective strike as a bad faith bargaining tactic in 
the Railway Labor Act context. Just as in the case of a union attempt 
to coerce the employer’s choice of a bargaining agent, dual bargaining 
is far from a necessary incident of the selective strike. If the union 
bargains first on a multiemployer basis, then clearly seeks separate con
tracts but still with the multiemployer unit, and strikes individually 
for separate contracts, the dual bargaining element can be eliminated. 

Timely Notice Prior to Negotiations. Timely notice is fre
quently an integral element of good faith bargaining.57 In the relevant 
NLRB selective strike cases there was never any notice prior to negoti
ations that the union would, if it failed to reach agreement on a multi
employer level, bargain with or strike individual employers. No inti
mation of any intent or desire for separate bargaining surfaced until 
negotiations were in progress. In both Local 825, Operating Engineers 
and Teamsters Local 324, such a desire was not expressed until after 
substantial progress had been made in the negotiations.58 Although not 
specified as such by the Board, failure to give timely notice of the 
intent to strike selectively may be viewed as one more element con
tributing to a determination of bad faith.

As with the two preceding elements of bad faith, the selective strike 
under the Railway Labor Act does not necessarily entail a failure to 
give notice prior to negotiations of the intent to bargain or strike 
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selectively. Of course, such conduct may occur in some instances; this 
would then be indicative of bad faith. But the selective strike could 
nevertheless be utilized as a significant bargaining weapon even where 
adequate notice is given of the union’s intent to strike selectively for 
separate contracts.

Withdrawal prom the Multiemploy er Bargaining Unit. Assum
ing that the previous three elements of bad faith are not present, a 
selective strike to obtain separate contracts may still constitute an 
illegal refusal to bargain under section 8(b)(3), depending upon the 
point that has been reached in the bargaining. The NLRB does permit 
a union to break up a multiemployer bargaining unit and compel bar
gaining for separate contracts where the union unconditionally seeks 
to do so before contract bargaining has commenced.59 60 61 In that case, 
there is no section 8(b)(3) violation.

59 Newark Morning Ledger Co., 190 N.L.R.B. No. 11 (Apr. 26, 1971); Hearst Consol. 
Publications, Inc., 156 N.L.R.B. 210 (1%5), enforced sub nam. Publishers’ Ass’n v. 
NLRB, 364 F.2d 293 (2d Cir.), cert, denied, 385 U.S. 971 (1966); Evening News Ass’n, 
154 N.I R.B. 1494 (1965), enforced sub nam. Detroit Newspaper Publishers’ Ass’n v. 
NLRB, 372 F.2d 569 (6th Cir. 1967).

60 See note 48 supra and accompanying text.
61 The NLRB has the statutory duty to determine the unit appropriate for collective 

bargaining “in order to assure to employees the fullest freedom in exercising the rights 
guaranteed” by the National Labor Relations Act. 29 U.S.C. § 159(b) (1970). Al
though the Act. in listing possible units, docs not specifically mention the multiemploycr 
unit, the Board will find such a unit to be appropriate. See, e.g., Broward County 
Launderers & Cleaners Ass’n, Inc., 125 N.L.R.B. 256 (1959); Belleville Employing Print
ers, 122 N.L.R.B. 350 (1958); American Publishing Corp., 121 N.L.R.B. 115 (1958); 
Calumet Contractors Ass’n, 121 N.L.R.B. 80 (1958).

See \nderson Lithographic Co., 124 N.L.R.B. 920 (1959), enforced subnom. NLRB 
v. Jeffries Banknote Co., 281 F.2d 893 (9th Cir. 1960).

63 120 N.L.R.B. 388 (1958).

Once bargaining on a multiemployer basis has begun, however, the 
B> ard holds that a selective strike for a separate contract violates sec
tion 8(b)(3).00 The finding of such a violation in this instance would 
seem to follow from the Board’s rules for establishing, determining, or 
changing units appropriate for the purposes of collective bargaining, 
rather than from any finding of bad faith. The NLRB has explicit 
statutory authority to determine appropriate bargaining units and to 
establish rules as to how such units may be changed.01 A refusal of the 
union to bargain on the basis of the existing appropriate unit, there
fore, constitutes an illegal refusal to bargain.62 63

In Retail Associates, Inc.™ a representation case, the Board estab
lished a basic rule regarding change from a multiemployer unit to 
individual employer units. It would
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refuse to permit the withdrawal of an employer or a union from 
a duly established multi-employer bargaining unit, except upon 
adequate written notice given prior to the date set by the con
tract for modification, or prior to the agreed upon date to begin 
the multi-employer negotiations. Where actual bargaining negoti
ations based on the existing multi-employer unit have begun, we 
would not permit, except on mutual consent, an abandonment of 
the unit upon which each side has committed itself to the other, 
absent unusual circumstances.04

An attempt to break up a multiemployer unit and bargain separately 
for separate contracts, except in accord with this rule, constitutes an 
illegal refusal to bargain under section 8(b)(3).05 But there may be 
no bad faith involved in such a refusal to bargain. Doubtless, some 
improper withdrawals from multiemployer units do involve bad faith,64 65 66 67 68 * 
but bad faith is not necessary to finding a violation of section 8(b)(3) — 
it is enough merely that the unit sought for bargaining is not appro
priate. Indeed, NLRB rules regarding withdrawal from multiemplover 
units were in large measure developed in representation cases for the 
purpose of determining appropriate units rather than in refusal to bar
gain cases.07 These rules were applied first to employer withdrawals 
and only later to union withdrawals.08 Therefore, while there may be 
a section 8(b)(3) violation in such a case, it does not follow that 
there is any bad faith involved, nor that a parallel situation under the 
Railway Labor Act is a violation of the duty to bargain in good faith.

64 Id. at 395. The Board stated that the “ground rules” rested on “existing principle* 
and policies under the Act.” Id.

65 See note 48 supra and accompanying text.
66 See Detroit Newspaper Publishers’ Ass’n v. NLRB, 372 F.2d 569, 570 (6th Cir. 

1967); Publishers’ Ass’n of New York v. NLRB, 364 F.2d 293, 294-95 (2d Cir.), cert, 
denied, 385 U.S. 971 (1966).

67 See, e.g., McAnary & Welter, Inc., 115 N.L.R.B. 1029 (1956); John Tyler Printing 
and Publishing, 112 N.L.R.B. 167 (1955); York Transfer & Storage Co., 107 NL.R.B. 
139 (1953); Laris Motor Sales, Inc., 104 N.L.RJ3. 1106 (1953); Fish Industry Comm., 
98 N.L.R.B. 696 (1952).

68 See Detroit Newspaper Publishers’ Ass’n v. NLRB, 372 F.2d 569, 570 (6th Cir. 
1967); Publishers’ Ass’n of New York City v. NLRB, 364 F.2d 293, 294-95 (2d Cir.), 
cert, denied, 385 U.S. 971 (1966).

69See Tulsa Sheet Metal Works, Inc., 149 N.L.R.B. 1487, 1500 (1964), enforced, 367 
F.2d 55 (10th Cir. 1966); Retail Associates, Inc., 120 N.L.R.B. 388, 393 (1958).

An additional reason exists for not applying the restrictive with
drawal rules of Retail Associates, Inc. in the Railway Labor Act con
text. The policy underlying the withdrawal rules of Retail Associates. 
Inc., and indeed the underlying policy of the National Labor Relations 
Act itself, is the furtherance of stability in bargaining relationships.09 
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If the Board permits a withdrawal from a multiemployer unit, the 
entire scheme of contract bargaining is altered from the multiemployer 
to the single employer unit. In the railway labor context, however, 
withdrawals or attempts to deal with carriers on an individual basis are 
frequentlv related to only one or a few specific bargaining issues.70 
A national bargaining relationship prevails for the other issues. There 
is thus less need for restrictive withdrawal rules under the Railway 
Labor Act because the policy of fostering stability in negotiating pat
terns is largely satisfied if withdrawals and separate negotiations are 
related only to certain limited issues. The multiemployer bargaining 
relationship is maintained in most respects.

70 See Chicago, B. & Q.R.R. v. Railway Employees’ Dep’t, 301 F. Supp. 603 (D.D.C. 
1969) (only “contracting out” was at issue).

71 Morand Bros. Beverage Co., 91 N.L.R.B. 409 (1950), enforced in part and remanded 
in part, 190 F.2d 576 (7th Cir. 1951).

72 45 U.S.C. § 156 (1970); see Brotherhood of Locomotive Engineers v. Baltimore & 
O.R.R., 372 U.S. 283 (1963).

13 See Detroit & T.S.L.R.R. v. United Transp. Union, 396 U.S. 146 (1969); Brother
hood of Railway and Steamship Clerks v. Florida East Coast Ry., 384 U.S. 238 (1966).

7191 N.L.R.B. 409 (1950), enforced in part and remanded in part, 190 F.2d 576 
(7th Cir. 1951).

™ Id. at 416. In this case, the complaint alleged unfair labor practices by the em
ployers. The Board, nonetheless, found it necessary to pass on the legality of the 
union’s selective strike after impasse because the employers asserted in defense that the 
strike constituted both an interference with their choice of a bargaining representative- 
prohibited bv section 8(b) (1) (B)—and a failure to bargain in good faith—a violation of 
section 8(b) (3).

There is some Board authority for the proposition that a selective 
strike for a separate contract after bargaining has reached an impasse 
is permissible and is neither bad faith bargaining nor a violation of 
section 8(b)(3).71 If indeed this is the current state of Board law, 
application of National Labor Relations Act principles in the Railway 
Labor Act context would not establish any real restrictions upon the 
rail unions’ right to engage in a selective strike for separate contracts, 
because under the Railway Labor Act there can be no strike at all 
until the bargaining procedures of section six are exhausted.72 The 
section six bargaining procedures are purposely long, drawn out, and 
seeminglv interminable.73 * As a practical matter and almost by defi
nition. when the bargaining procedures are exhausted, the parties will 
be at impasse.

In Mor and Bros. Beverage Co.,14 the NLRB held that a strike against 
individual employers for separate contracts after an impasse had been 
reached with the multiemployer unit was lawful.75 The Board indi
cated that permitting the dispute to be resolved on an individual basis 
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would further the goals of collective bargaining where negotiations had 
collapsed on a multiemployer level and labor strife threatened.76 In 
this case no notice prior to negotiations had been given.

1* Id. at 419.
77 See Southwestern Wholesale Grocery Co., 92 N.L.R.B. 1485, 1487 (1951).
7% See Westchester County Exec. Comm., 142 N.L.R.B. 126 n.l (1963).
79 183 N.L.R.B. No. 7 (June 5, 1970).
so Westchester County Exec. Comm., 142 N.L.R.B. 126 (1963); Teamsters Local 

324, 127 N.L.R.B. 488 (1960).
81 183 N.L.R.B. No. 7, at 10.
82 Recently, it has been suggested that inasmuch as Retail Associates, Inc. is a repre

sentation case, it may not control an unfair labor practice charge against a selective 
strike. Local 1205, Teamsters, 191 N.L.R.B. No. 147 (July 7, 1971). Generally, how
ever, the same unit determination rules apply in either a representation or an unfair 
labor practice case.

Some later NLRB decisions have referred approvingly to the Mo- 
rand Bros, holding, permitting selective strikes for separate contracts 
after an impasse has been reached.77 Others only imply that the rule 
of Mor and Bros, is still followed.78 79 Carpet Layers Local 1238™ inter
preted two previous cases80 as containing “square holdings that a union 
violates sections 8(b)(1)(B) and 8(b)(3) of the NLRA if it strikes 
or threatens to strike individual employer-members of a multiemployer 
association to force them to enter into individual contracts at a time 
(before impasse) when the union is obligated to bargain for an associ
ationwide agreement.” 81 82 It would seem a fair inference from these 
later cases that a bargaining impasse is a distinguishing characteristic 
permitting a selective strike for a separate contract—a position con
sistent with Mor and Bros. The “ground rules” for withdrawal from 
multiemployer bargaining announced in Retail Associates, Inc. make 
no distinction as to withdrawal after impasse. The rule as stated in 
Retail Associates, Inc. permits withdrawal only before bargaining 
commences and, thus, casts some doubt on the continuing validity of 
Mor and Bros/2 Regardless of the survival of the rule of Mor and Bros., 
findings of section 8(b)(3) violations, as a result of the application of 
appropriate bargaining unit rules developed in NLRB representation 
cases, do not necessarily involve bad faith conduct. Accordinglv, the 
National Labor Relations Act selective strike cases offer little real basis 
upon which to justify adopting a rule under the Railway Labor Act 
whereby a selective strike for separate contracts is a violation of the 
duty to bargain in good faith.

DUTY TO EXERT EVERY REASONABLE EFFORT TO
REACH AN AGREEMENT

The obligation to exert every reasonable effort to reach an agree
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ment is an explicit statutory command.83 Since this duty is for all 
practical purposes interchangeable with good faith,84 it, too, should 
not generally proscribe the use of the selective strike. The selective 
strike, whether its objective is national or individual agreement is cer
tainly a valid effort to reach that agreement. The sole question remain
ing with respect to reasonableness is whether the selective strike, by 
ceasing to treat all carriers alike, constitutes a failure to exert every 
reasonable effort to reach an agreement. The attempt to treat one or 
several employers differently could be counterproductive in the sense 
that it will make an agreement less likely. The possibility of reaching 
an agreement must not just become less likely, but must become so 
improbable that it is unreasonable to deviate from uniform treatment 
of all carriers and still anticipate an agreement. Without attempting 
to determine any precise standard, the selective strike does not so 
clearlv reduce the chance of reaching an agreement as to be unreason
able and violative of the statutory duty.

w 45 U5.C. 5 152, First (1970).
84 See Norfolk & P.B.L.R.R. v. Railroad Trainmen Lodge 514, 248 F.2d 34, 45 n.6 (4th 

Cir. 1957), cert, denied, 355 U.S. 914 (1958); note 38 supra and accompanying text.
85 International Ass’n of Machinists & Aerospace Workers v. National Railway Labor 

Conf., 310 F. Supp. 905 (D.D.C. 1970), appeal docketed sub nom. Alton & S. Ry. 
v. International Ass’n of Machinists and Aerospace Workers, No. 24,217, D.C. Cir., May 
8, 1971; Chicago, B. & Q. R.R. v. Railway Employees’ Dep’t, 301 F. Supp. 603 (D.D.C. 
1969).

M 127 U.S. App. D.C. 298, 383 F.2d 225 (1967), cert, denied, 389 U.S. 1047 (1968).

THE DUTY OF MANDATORY NATIONAL BARGAINING

The duty to handle certain subjects of bargaining on a national basis 
has been employed to restrict the use of the selective strike under the 
Railway Labor Act.85 * Unlike the previously discussed duties, if there 
is a mandatory duty to bargain on a national basis, the selective strike 
for separate contracts plainly flies in the face of such a duty. Under 
no circumstances could such a selective strike be deemed consistent 
with a duty of national handling. To a lesser degree, a selective strike 
with the objective of a national agreement impairs the national handling 
obligation.

The difficulty with the national handling duty arises from the fact 
that it is not expressly mandated by statute, and no court has offered 
a sound basis for establishing it by judicial construction. In Brother
hood of Railroad Trainmen v. Atlantic C.L.R.R.™ where the use of 
conductors and trainmen on road and yard crews was in dispute, the 
carriers argued that the Railway Labor Act required national handling, 
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while the union insisted upon individual carrier or local handling.87 
The court took the position that some issues were necessarily the sub
ject of national handling under the Act, noting that although the 
Railway Labor Act does not categorically compel national handling, 
such bargaining is certainly lawful. Whether national handling is 
obligatory will depend upon an issue-by-issue determination of “the 
practical appropriateness of mass bargaining on that point” and of the 
historical experience in handling similar national matters.88 89 * *

87 The carriers contended that national handling was required by statute when similar 
proposals were served at approximately the same time by or upon a number of carriers. 
Id. at 301, 383 F.2d at 228. The carriers based this position upon sections one, Sixth 
and two, Second of rhe Railway Labor Act which use the word “carriers,” claiming 
that use of the plural form of the word mandated multicmployer bargaining. More
over, the carriers maintained that the dominant purpose of the legislative scheme, the 
avoidance of interruptions in the flow of commerce, would be promoted by national 
handling. Id.

M>ld. at 302, 383 F.2d at 229. The Atlantic Coast Line case has been generally relied 
upon for the proposition that some matters must be handled on a national basis. See, 
e.g., United Transp. Union v. Burlington Northern, Inc., 325 F. Supp. 1125, 1131 & n.19 
(D.D.C. 1971); International Ass’n of Machinists & Aerospace Workers v. National 
Railway Labor Conf., 310 F. Supp. 905, 911 (D.D.C. 1970).

89 Publishers’ Ass’n of New York City v. NLRB, 364 F.2d 293 (2d Cir.), cert, denied, 
385 U.S. 971 (1966), enforcing sub now. Hearst Consol. Publications, Inc., 156 N.L.R.B. 
210 (1965).

00 Detroit Newspaper Publishers’ Ass’n v. NLRB, 372 F.2d 569 (6th Cir. 1967), en
forcing sub norm. Evening News Ass’n, 154 N.L.R.B. 1494 (1965).

. 91 Newark Morning Ledger Co., 190 N.L.R.B. No. 11 (Apr. 26, 1971).

Good Faith Bargaining and the Duty of National Handling.
Implicit in the Atlantic Coast Line opinion is the premise that good faith 
bargaining is a requirement of the Railway Labor Act. References to a 
requirement of good faith bargaining suggest that the court grounded 
the national handling obligation on the duty to bargain in good faith, 
apparently reasoning that, where there is a past practice of national 
handling and where mass bargaining is appropriate as a practical matter, 
national handling is obligatory. From confirmation of the national 
handling duty, it is but a short step to condemn the selective strike as 
inconsistent with national handling, at least where separate contracts are 
sought.

To the extent that the national handling duty is deemed to arise from 
the good faith duty, it is not well founded. Merely to seek to change the 
bargaining unit from a multiemployer unit to separate units does not 
exhibit bad faith or a desire not to reach an agreement. Indeed, in Pub
lishers' Ass'n of New York City™ Detroit Publishers' Ass'n™ and New
ark Morning Ledger,the NLRB, with judicial approval, allowed 
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unions to do just that—if timely and unconditional—and compelled em
ployers to bargain on that basis. Even where multiemployer bargaining 
is longstanding and practically appropriate, it is not bad faith bargaining 
under the National Labor Relations Act to seek to change that unit. Of 
course, the new units must be appropriate by themselves. Where, as in 
the railroad cases and the newspaper publisher association cases, the 
separate or individual units sought were employer units, there would 
be little question that those units are appropriate in and of themselves.

Thus, the national handling duty rule—that there can be no action to 
break up a unit with regard to an issue that is a national bargaining issue 
-is in conflict with NLRA bad faith bargaining concepts which permit 
withdrawals. If the NLRA, with its broader concept of a refusal to 
bargain in good faith, does not establish an unconditional obligation to 
adhere to a multiemployer unit where the separate employer units are 
themselves appropriate, it is a mistake under the Railway Labor Act to 
rind 1 duty of mandatory national handling based upon the concept of 
aood faith bargaining.92

92 See Chicago & N.W. Ry. v. United Transp. Union. 402 U.S. 570, 579 n.ll (1971).
93 See cases cited notes 89-91 supra.

Reasonable Efforts to Reach an Agreement aitd the National Handling 
Duty. It is conceivable that the reference in Atlantic Coast Line
to good faith was simply an unartful way of stating that the nature and 
history of some railway labor disputes are such that there can be no 
reasonable expectation of an agreement except through national bar
gaining. That, of course, would ground the mandatory national handl
ing duty on the section two, First duty to exert every reasonable effort 
to reach an agreement—a duty which entails the good faith duty.

The judgment that some matters can only be resolved on a national 
basis would seem to be dependent on empirical data, the nature of which 
is neither discussed nor even identified in the case except by general 
references to bargaining history and the practical appropriateness of 
mass bargaining. “Practical appropriateness” is not a term of art meant 
to follow NLRB bargaining unit law. The single employer unit, de
spite a substantial history of multiemployer bargaining, is appropriate.93 
Reliance on Board pronouncements, in any event, must be tempered 
with caution inasmuch as the Board is generally concerned with ap
propriate units for contract bargaining without regard to the issues 
of the bargaining, whereas the national handling of Atlantic Coast 
Line concerns a duty to bargain with the multiemployer group with 
respect to a specific issue.
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Assuming that the courts could fashion some guidelines in this area- 
the existence of uniform work conditions on all railroads, for example- 
it remains to be shown that the appropriateness of national handling 
should be converted into the unreasonableness or the impossibility of 
anything but national handling. To conclude that national bargaining is 
an appropriate or a most appropriate manner for handling issues does 
not mean that it is unreasonable to expect agreement from bargaining in 
any other unit.94 A strong showing of such unworkability of bargaining 
on any other basis should be required before bargaining relationships 
are frozen into historical place. Undoubtedly, national handling on 
some issues will be more convenient, more sensible, administratively 
simpler, cheaper for both sides, necessitate less bargaining, and insure a 
concentration of available resources by both sides. But these factors do 
not mount such problems as to make it unreasonable or unlawful to pro
ceed in any other way. If there are such issues which so completely 
demand national handling that only national bargaining can reasonably 
be expected to yield an agreement, the courts have yet to offer anv 
empirical evidence. Absent this, the courts in imposing mandatorv na
tional bargaining are improperly intruding upon the self-help rights 
retained under the Railway Labor Act.

94 The NLRB has long held that more than one unit may be appropriate for collec
tive bargaining with respect to an employer’s employees. See Morand Bros. Beverage 
Co., 91 N.L.R.B. 409 (1950).

95 See International Ass’n of Machinists & Aerospace Workers v. National Railway 
Labor Conf., 310 F. Supp. 905, 911-12 (D.D.C. 1970) (wage and work rules disputes 
between carriers and shopcraft unions); Chicago, B. & Q.R.R. v. Railway Employees’ 
Dep’t, 301 F. Supp. 603 (D.D.C. 1969) (contracting out).

96 For example, the court in Chicago, B. & Q. R.R. stated that
[t]he subject matter of the parties’ current dispute is one that has been 
handled historically on a multi-employer basis. ... It is one as to which 
the unions themselves continue to recognize that multi-employer bargaining 
is appropriate, as indicated by the fact that most of the defendants served 
national notices . . . which gave rise to national bargaining which is now 
in progress.

Chicago, B. & Q.R.R. v. Railway Employees’ Dep’t, 301 F. Supp. 603, 607 (D.D.C. 1969).

The absence of empirical data in the Atlantic Coast Line opinion is 
hardly surprising inasmuch as the national handling rule was not neces
sary, technically speaking, to the decision of the case. The court was 
faced with a bargaining issue which it found not to be the subject of 
mandatory national bargaining. Later cases involving the selective strike, 
however, have determined other bargaining issues in dispute to be issues 
of obligatory national handling.95 96 Yet there is little analysis as to whv 
they must be handled nationally except that they have always been 
handled in that manner. The whole test tends to become whether the 
matter at issue traditionally has been the subject of national handling*
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To so readily freeze bargaining and the rights of self-help into existent 
historical patterns by judicial construction of the very general section 
two, First provision of the Railway Labor Act violates both the letter 
and the spirit of the Supreme Court’s stricture against freewheeling ju
dicial intervention in labor disputes. Furthermore, such an interpreta
tion is unnecessary since there is substantial de facto pressure toward 
continuation of national bargaining. The unions themselves, simply be
cause of limited resources available for carrying on the business of bar
gaining, will be compelled to put a substantial premium on national 
handling. W ith well over 100 major roads and numerous small ones to 
negotiate with, national bargaining will be preserved simply because of 
administrative necessities. In addition, the carriers retain the ability to 
exert strong pressure to retain national bargaining. They can respond 
nationally to a selective strike, for they retain mutual aid pacts. It is 
clearly in their interest to exercise these prerogatives, and they will do so.

Protecting Interstate Commerce and the National Handling Duty.
One further possible basis in the Railway Labor Act for the 

doctrine of mandatory national handling should be considered—the in
disputable statutory objective to keep the channels of interstate com
merce open.97 The question arises as to whether this compelling interest 
offers a basis for extracting from the Railway Labor Act a duty to 
bargain on a national basis on some issues. The answer to that question 
depends upon whether or not national handling will significantly re
duce the interruption of the flow of interstate commerce. Arguably, 
individual bargaining would be less disruptive because striking only one 
or a few carriers would result in less interruption than a national strike. 
Fhe interruptions caused by selective strikes would depend, of course, in 

some measure upon which carriers were struck. But regardless of which 
carriers are struck, if they constitute but a small fraction of the total, 
there would probably be less interruption to commerce than that result
ing from a complete shutdown.

97 One of the express purposes of the Railway Labor Act is to avoid any interruption 
of commerce or the operations of any carrier involved in commerce. 45 U.S.C. 
§ 151(a)(1) (1970). In addition, section two, First places a duty on all parties to 
make every’ reasonable effort to avoid any interruption to commerce. ZJ. § 152, First.

In contrast, there actually might be fewer strikes if national handling 
is obligatory on some issues. Any judgment that there will be fewer 
strikes or more disruptive strikes, however, is highly speculative and 
should not form a basis for importing the national handling doctrine into 
the Railway Labor Act.
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Conclusion

The likelihood of government intervention in any national rail 
strike has led the unions to turn to the selective strike. The District of 
Columbia Circuit has permitted the selective strike under the Railway 
Labor Act where the objective of the striking union is to preserve or 
to continue the national handling of the issue and to obtain a national 
agreement. In addition, the duty to bargain in good faith and the duty 
to exert every reasonable effort to reach an agreement under the Rail
way Labor Act have been found wanting as statutory bases upon which 
to establish a general proscription against the selective strike. An ob
ligatory national handling doctrine would ban the selective strike, at 
least where the object is a separate contract, but this duty is not sup
ported by either the language of the Railway Labor Act or subsequent 
judicial decisions. The rights of self-help implicitly retained under the 
Act should include the selective strike, perhaps with restrictions re
quiring 1) timely notice prior to bargaining that there would be a 
selective strike, 2) no dual bargaining, and 3) no coercion with respect 
to dealing with particular bargaining agents.

Unquestionably, the courts will be called upon in the near future to 
once again review the legitimacy of the selective strike. Consequently, 
the matter should not be considered closed by any means. The im
portance of the subject to railway bargaining suggests that there should 
be further consideration of this issue and the many questions raised 
here.
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1 See R. Hammer, The Court-Martial of Lt. Calley (1971); R. Hammer, One 
Morning in the War—The Tragedy of Son My (Pinkville) (1970); S. Hersh, My 
Lai 4-A Report on the Massacre and its Aftermath (1970); U.S. Dep’t of the 
Army, Report on Preliminary Investigation into the My Lai Incident (1970) (the 
Peers Report); U.S. Dep’t of the Army, Statement on the Son My Incident (Apr. 2, 
1971).

2 Colonel Robert B. Nelson, a juror in the Medina trial, told newsmen that the 
verdict in that case did not mean that the jury believed that no war crimes were 
committed ar Mylai: “I am certain war crimes were committed. . . .” [Washington] 
Evening Star. Sept. 23, 1971, § A, at 2, cols. 1-3.
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In recent months, the military trials of Lieutenant William F. 
Calley, Captain Ernest F. Medina, and Colonel Oran K. Henderson 
have brought to light the numerous and difficult questions sur
rounding the concept of command responsibility in modern war
fare. Dr. O'Brien, in attempting to resolve some of these compli
cated command questions, carefully examines the modern theory 
of the law of war, and focuses upon its application to the activities 
of United States military commanders in the Vietnam War. Dr. 
O'Brien concludes that command guidelines and regulations must 
be carefully delineated and properly enforced in order to reduce 
the future potential for atrocities such as those perpetrated at 
Mylai.

The ineradicable facts surrounding the Mylai Massacre have been 
established.* 1 Their implications in terms of the law of war, command 
responsibility, and the record of the United States in the Vietnam War 
remain controverted and unsettled. Earlv hopes that the allegations 
might not be entirely true have long since disappeared. Almost equally, 
hopes that mitigating circumstances would explain the actions taken at 
“Mylai 4” on March 16, 1968 have proven fruitless. It seems highly 
unlikely that responsible commentators will reject the finding of the jury 
in the Calley case, a jury composed of six veteran officers, that neither 
combat fatigue, misperceptions of the situation, nor illegal superior orders 
explain or justify the behavior of the First Platoon, Company C, First 
Battalion, 20th Infantry, Americal Division.2

Obviously, the conviction of Lieutenant William L. Calley and the 
disposition of the trials of others implicated in the Mylai Massacre do not 
close the matter. The attack on Mylai 4 by Calley’s company was an 
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act of public war directed and carried out under the authority of the 
United States. Whatever the final verdict may be as to the nature of 
that act—whether utterly unauthorized and aberrant, implicitly condoned 
and typical, or something in between—it remains to be explained by the 
United States to its sovereign equals in the family of nations and to the 
citizens in whose name it was committed. Possibly, out of the necessar\ 
debates over responsibility for Mylai may come badly needed insights 
into the problems of maintaining the most difficult kind of “law and 
order,” law and order in the fury and devastation of war.

The Challenge of the Vietnam War to the Law of War

Whatever develops from the review of the Calley case, it seems 
likely that the verdict will stand. Meanwhile, a number of trials con
sidering charges relating to the Mylai Massacre have been concluded. 
These trials and their accompanying investigations have proven to be 
painful for this nation’s government, its people, and its army. It can
not be fairly charged that the United States Government has failed to * 

3 The “Peers Inquiry” was concluded in March 1970. As a result of evidence di 
veloped during this inquiry, 12 officers were charged with violations of the Umfom 
Code of Military Justice, primarily for dereliction of duty and failure to obey regu 
lations, in connection with suppression of information of the Son My Incident. Crim 
inal charges against 11 of these officers subsequently have been dropped. Colonel Orr 
K. Henderson, former commanding officer of the 11th Infantry Brigade, was charge/ 
with wilful failure to investigate properly the reported killings of civilians at Mylai 
by his troops, misleading his superiors through “distorted” reports, and lying befon 
an Army board of inquiry. See Washington Post, Aug. 24, 1971, § A, at 1, cols. 5-8. 
Colonel Henderson was acquitted December 17, 1971, of all charges. See id., Dec. 18, 
1971, § A, at 1, cols. 1-3, at 12, cols. 1-2.

Although criminal charges against General Koster were dropped, he nevertheless wa> 
reduced in rank to Brigadier General, stripped of his distinguished service medal, and 
censured. Secretary of the Army Stanley Resor noted:

As the division commander, General Koster must clearly be held re
sponsible for ascertaining the accuracy of the information which he had 
about Mylai, as that information indicated that his troops might have been 
guilty of serious misconduct. Any other conclusion would render essen
tially meaningless the concept of command responsibility accompanying 
senior positions of authority.

Id., May 20, 1971, § A, at 1, cols. 3-4, at 12, col. 2.
Captain Ernest L. Medina was acquitted on September 22, 1971, of charges of murder 

and of responsibility for the deaths of at least 100 noncombatants killed by his troops 
at Mylai. See Washington Post, Sept. 23, 1971, § A, at 1, col. 8, at 8, cols. 6-8.

Sergeant Mitchell was found not guilty of assault with intent to murder at Mylai by 
a court-martial at Ft. Hood, Texas. See id., Nov. 21, 1970, § A, at 1, col. 4, at 13, cols. 
2-4. Sergeant Hutto likewise was found not guilty by a jury which felt that he should 
not be punished for obeying orders. At the time, sources stated that “you can ob
viously see the decision doesn’t conform with the Nuremberg rule. . . .” Id., Jan. 15, 
1971, § A, at 1, cols. 7-8.



1972] Command Responsibility 607

tike war crimes in Vietnam seriously, although it has been stated that 
government action was belated and insufficient. Indeed, dissatisfaction 
with the United States’ record on war crimes in Vietnam ranges from 
charges of a predictable whitewash to demands that the “real” culprits 
-Generals Westmoreland and Abrams, Secretary McNamara, and Pres
idents Johnson and Nixon—be brought to justice. Beyond such com
plaints and demands, there is a widespread propensity to blame the mili
tary system, the “sick, militarist, racist, imperialist American society,” 
and the atrocity-producing, illegal, and immoral Vietnam War for Mylai 
and other proven or alleged war crimes.4

4 See R. Hammer, The Court-Martial of Lt. Calley 374-75, 378-79, 387, 391-98 
(1971); Falk, Sorrmy: War Crimes and Individual Responsibility, Transaction, Jan. 
1970, at 38.

t>See, e.g., R. Hammer, supra note 4, at 8-16; Greider, The Point Where War Be
comes Murder, Washington Post, Oct. 11, 1971, § D, at 1, col. 1; Sheehan, Should We 
Have War Crime Trials, N.Y. Times, Mar. 28, 1971, § 7 (Book Review), at 1-2.

In the final analysis, little hope remains for introducing either factual 
or legal precision into some of the polemic debates surrounding the 
Vietnam War and the Mylai Massacre, the latter an event which pre
dictably has become a symbol of the war to many. There remains both 
a hope and an obligation, however, to attempt to clarify the issues of 
rhe law of war raised by Mylai.

This article examines a number of the issues underlying the question 
of responsibility for war crimes. Its focus is upon command respon
sibility’ for illegal acts committed by subordinate military personnel and 
organizations, as opposed to individual responsibility for direct commis
sion of war crimes, a concept well established in post-Nuremberg inter
national law as well as under United States law. It is this question of 
ultimate accountability for acts committed by subordinate personnel 
which gives rise to the issues of greatest controversy insofar as charges 
of war crimes in Vietnam are concerned. Before turning to a more 
detailed discussion of the question of command responsibility, however, 
it will prove useful to a clearer understanding of that concept to examine 
briefly the legal character of the law of war, focusing upon the manner 
in which that law is viewed and employed by the United States Govern
ment.

The Law of War as Law

From the emotional debates surrounding the Mylai war crimes has 
come the discovery, surprising to many, of the existence of an interna
tional law of war. Having discovered its existence, many commenta
tors have been given to vigorous application of “the law” to the issues 
surrounding Mylai.5 Viewed in terms of its legal quality, however, the 
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international law of war is not simply a set of rules to be perfunctorily 
applied, but rather a challenging and complex body of law requiring 
constant réévaluation.

It is this realization that is crucial to an intelligent discussion of indi
vidual and command responsibility for war crimes. Given the uncertain 
frontiers of international law, publicists are rightly inclined to attempt 
to advance them. When a prescription or interpretation thereof may 
be viewed broadly or narrowly, optimistically or pessimistically, the 
publicist is inclined to support a version that goes as far by way of 
beneficial regulation as he thinks it prudent to press. When this exten
sion of the frontiers of the law becomes precarious, he is prone to cover 
himself with the characterization of the alleged prescription as an emerg 
ing norm de lege jerenda*.  Something may be gained from this kind of 
maximization of legal guidelines; if the publicist overreaches reality, it 
can be argued, little harm is done.

6 W. O’Brien, War and/or Survival 127-29 (1969).

However valid this general attitude may be when describing the 
limits of sovereign action, it is subject to objections when applied to 
individuals who are being held to account for actions allegedly contrar\ 
to international law. This writer, for example, has suggested that there 
is developing a customary rule of international law against the first use 
of nuclear weapons.0 This suggestion is advanced with equal faith in its 
foundation in fact and normative principles as well as in its desirability. 
However, if a conflict occurred and nuclear weapons were used, it 
would be difficult as a matter of justice to charge the responsible indi 
viduals with a violation of international law.

INTERNATIONAL LAW AS A SOURCE FOR THE LAW OF WAR

International law is that law which the members of the international 
legal order make for themselves. The lawmaking process in this system 
is notoriously decentralized, uneven, and unclear. None of these defects, 
however, absolve states and statesmen from their obligations to obey 
and uphold international law. Nor do they relieve individuals of their 
direct and indirect obligations under that law, obligations that are par
ticularly vital with respect to the law of war. But the very character 
of international law and the international lawmaking process demands 
that assertions that “international law” has been violated be examined to 
determine the nature and binding quality of the norms supposedly 
transgressed. This necessitates a review of the sources of international 
law with emphasis on their characteristics, interrelationships, and impli
cations for the regulation of war. *
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Custom and Convention. International conventions and customs
are said to be the primary and, therefore, the most authoritative and 
binding sources of international law. International law is principally the 
product of a great number of such customs and conventions. But it is 
more. Two additional categories of sources are recognized. One, that 
of judicial decisions and the teachings of “the most highly qualified 
publicists,” is viewed traditionally as a “subsidiary means for the deter
mination of rules of law.” 7 The other category lies somewhere between 
the primary and subsidiary sources and is designated as “general prin
ciples of law.” As further discussion will indicate, the definition and 
role of “general principles” with respect to the law of war is significant.

7 I.C.J. Stat. art. 38, H 1(d).
* Compare New Jersey v. Delaware, 291 U.S. 361 (1934) and The Lola (Paquete 

There is a widespread consensus among authoritative decisionmakers 
and commentators that conventions are the primary source of the inter
national law of war. Conventions have the advantage of being com
paratively clear in their content and binding upon their adherents. In 
countries such as the United States, conventions have particular sig
nificance because, as treaties, they are the law of the land, a factor of 
critical importance insofar as individual and command responsibility are 
concerned. In substance and authoritative character, therefore, conven
tions recommend themselves as binding international law. Moreover, 
there is a considerable body of conventional law on the conduct of war. 
Proven violations of these conventional provisions would appear to be 
war crimes.

1 he appearance of specificity and authoritativeness often found in 
conventions on the law of war can be misleading, however. Such con
ventions are often outmoded and at variance with the practices of bel
ligerents. Conventional rules are almost always declaratory of long- 
established customary rules. A codification of such rules will prove 
useful if the rules continue to reflect customary practices. When they 
do nor, as was the case with respect to rules on bombardment in World 
W ar I and rules governing belligerent occupation in World War II, 
conventions can be misleading, irrelevant, and, in the case of allegations 
that their breach constitutes a war crime, unfair.

Custom, on the other hand, need not be frozen to the practices and 
possibilities of a particular epoch. Although most customs develop over 
a long period of time, a customary rule of international law may occa
sionally develop quite rapidly and have its validity recognized despite 
the fact that it may not be widely incorporated into international con
ventions.8 Thus, it can be said that the customary practice of banning 
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lethal gas has been well-established for some time, probably since the 
end of World War II. Establishment of this custom was possible despite 
the unreliable state of relevant provisions contained in the Geneva Pro
tocol of 192 5.9

Habana), 175 U.S. 677 (1900) and United Kingdom-Norwegian Fisheries Case, [1951] 
I.C.J. 116 and Columbian-Peruvian Asylum Case, [1950] I.C.J. 266 with Convention on 
Fishing and Conservation of the Living Resources of the High Seas, Apr. 28, 1958, 
[1958] 17 U.S.T. 5969, T.I.A.S. No. 8164, 559 U.N.T.S. 285 and Truman Presidential 
Proclamation 2667, 59 Stat. 884 (Sept. 28, 1945).

9 O’Brien, Biological/Chetnical Warfare and the International Law of Hzar, 51 Gf.o. 
L.J. 1, 26-37 (1962).

10 I.C.J. Stat. art. 38, f 1 (b).
11 The powerful influence of Great Britain, France, and later the United States on 

the development of the law of the sea is an example. See P. Corbett, Law in Diplo
macy 3-135 (1959).

12 See J. Westlake, International Law 56-57 (1913); Baldwin, A New Look at the 
Laws of War: Limited Wars and Field Manual 27-10, Mil. L. Rev., Apr. 1959, at l-3v; 
Baxter, The Role of Law in Modern War, in Proceedings Am. Soc’y Int’l I.. 90, 
119 (1953); Baxter, So-called Underprivileged Belligerency: Spies, Guerillas, and Sabo
teurs, 28 Brit. Y.B. Int’l L. 323-24 (1951); Lauterpachr, The Problem of the Revision 
of the Law of War, 29 Brit. Y.B. Int’l L. 361, 363-64 (1952).

But customary international law, although impossible to ignore as 
a basic source of international law, has a number of weaknesses. Custom 
is said to be “evidence of a general practice accepted as law.” 10 To es
tablish custom, therefore, one must establish that there is a “general 
practice” and that this practice is “accepted as law.” Traditionally, the 
establishment of these criteria was accompanied by reference to key 
precedents set by the most interested states.11 International law, however, 
has never been the beneficiary of precision as regards such questions as 
the sufficiency of evidence of custom or the binding quality of quan
titative “majority” patterns of behavior on noncomplying states. Nor 
has it been possible to develop satisfactory formulae for combining the 
elements of quantity of evidence of behavior, relevance of actors on 
whose behavior custom is based, and the time span that might be required 
to establish custom. The classic cases recognizing the existence of a 
customary rule of international law usually identify the rule only when 
it is already so overwhelmingly established as to demonstrate little except 
that such rule does exist. Moreover, the very time that is often required 
for custom to be established may result in its being archaic by the time 
it is explicitly and formally recognized.

A further complication lurks within theoretical debates over the nature 
of international law and, especially, the law of war. This difficultv arises 
from a propensity to think of the international law of war as essentially, 
or even exclusively, prohibitory.12 Customary law, under this view. 
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would presumably consist of prohibitions which have developed from 
custom, but the habitual use by belligerents of a particular means of 
warfare also may evidence the fact that the international community 
considers the means lawful.13 Custom tells us what is permitted, or to be 
expected, as well as what is prohibited.

13 Ironically, the customary rule applied in Paquete Habana became article three of 
Hague Convention XI Relative to Certain Restrictions With Regard to the Exercise of 
the Right of Capture in Naval War, Oct. 18, 1907, 36 Stat. 2396 (1909), T.S. No. 544. 
See J. Scott, The Reports to the Hague Conferences of 1899 and 1907, at 733 (1917). 
However, it did not regulate effectively belligerent practice during and after World 
War I.

14 See P. Corbett, supra note 11, at 35-38.
™>See generally Ex parte Quirin, 317 U.S. 1, 31-35 (1942); United Nations War 

Crimes Comm’n, The United Nations War Crimes Commission and the Develop
ment of the Laws of War 29-31, 485-97 (1948); R. Woetzel, The Nuremberg Trials 
in International Law 17-39 (1960). The United States delegation to the Versailles 
Conference opposed the other Allied Powers on the issue of individual responsibility 
under international law for alleged war crimes. See Conference of Paris, 1919, Comm’n 
on Responsibilities, American and Japanese Members, Dissenting Report on Viola-

These difficulties, and others, underscore the elusive character of 
international law but do not justify its abandonment. In seeking legal 
guidance for belligerent behavior, we must look to the most relevant 
and appropriate, as well as the most technically binding and clear, pre
scriptions. In any event, conventions retain significance largely to the 
extent that they relate to customary law. While mere violation does 
not negate a convention, widespread practice, indicating nonconformity, 
probably does. Surely, consideration of international law standards rel
evant to war crimes in Vietnam should take very seriously the obliga
tions assumed in conventions which continue to be valid. Concern for 
the real standards and expectations prevailing in modern war, however, 
should dictate that even “binding” treaty obligations are subject to the 
perspective furnished by the state of customary law.14

Subsidiary Sources of International Law. Turning to the cate-
gorv of subsidiary sources of international law, there once again arise 
significant issues in the consideration of the law of war, command re
sponsibility, and war crimes. The contemporary law of war is, in a 
sense, both enriched and embarrassed by the prominence of international 
and national judicial decisions on war crimes. One must constantly 
resist the tendency to equate war crimes decisions, or Nuremberg prece
dents, with the laws of war. It is necessary to recall that the laws of 
war have existed for centuries, whereas the phenomenon of widespread 
war crimes proceedings is both modern and novel.15 Moreover, despire 
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their broad scope, contemporary war crimes trials have not dealt with 
all of the important issues of land warfare, much less with the law of 
war as a whole. These fundamental points must be remembered in cir
cumstances in which there are strong pressures to apply the “law of 
Nuremberg” to war crimes proceedings.

A problem also exists with respect to judicial decisions as sources of 
the law of war. This difficulty emanates from the fact that judicial 
decisions look like law. Particularly in common law countries it is im
pressive to cite judicial precedent and quote the language of judges' 
opinions. It must be recalled, however, that there is no technical stare 
decisis operative in international case law on war crimes. In addition, 
the political atmosphere surrounding war crimes and the constraints in 
terms of qualified personnel, legal documentation, material resources, 
and conditions of life in the locales of many of the trials often have com
bined to produce decisions which should not be considered the last or 
necessarily the best word on the difficult issue of war crimes.

A further stricture on the use of war crimes cases as a source of the 
international law of war is related to the works of highly qualified pub
licists. In an age in which judges and legal scholars have gone to great 
lengths to acknowledge the material and technical facts and aspects of 
legal problems, the cases and scholarly literature on the law of war 
have been slow to follow the general trend. Little of what might be 
termed the “sociology of war” is reflected in this literature. There is, 
at the present time, a reaction in the United States against what many 
conceive to be excessive concern in legal writing for the social context 
and dynamics of criminal behavior. But case and scholarly literature 
on the law of war tends to be very old-fashioned in this respect.1'’’ De
cisions and scholarly discussions frequently set out the theory of the 
“law,” and eschew the practical, notorious problems of applying this 
law to contemporary conflicts. Such discussions arc not solely a matter 
of not introducing complex data and analyses from the behavioral 
sciences—they include a singular disregard for military history and mod
ern military science. To the extent that these failures are present and 
relevant to a war crimes controversy, they should be recognized as lim- 

tions of the Laws and Customs of War annex II, at 58-79 (Carnegie Endowment for 
Int’l Peace, Div. of Int’l Law Pam. No. 32, 1919); United Nations War Crimes 
Comm’n, supra, at 39-40.

16 See, e.g., G. Balladore-Pallieri, Diritto Bellico (2d ed. 1954); E. Castren, The 
Present Law of War and Neutrality (1954); M. Greenspan, The Modern Law or 
Land Warfare (1959); 2 P. Guggenheim, Traite De Droit International Public (1954); 
2 L. Oppenheim, International Law, Disputes, War and Neutrality (7th ed. 1952). 
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king the usefulness and fairness of seemingly authoritative subsidiary 
sources for the determination of rules of law.

The limitations inherent in case and scholarly literature on the law 
of war are even more serious in view of the fact that these subsidiary 
sources have important potential contributions to make in supplementing 
and developing conventional and customary law. Indeed, in the forma
tive years of international law the influence of precedents and of lead
ing publicists was substantial.17 The greater the instability of interna
tional law, and it must be presumed to be unstable with regard to con
temporary conflict, the greater the potential role of the jurist and scholar 
in complementing, improving, and directing its development. Yet, if 
the greatest deficiency of the law lies in its being out of touch with real
ity, that deficiency will obviously not be corrected if jurists and scholars 
are slow to penetrate the sociological and human dimensions of the 
subject.

17 Consider the extensive influence, for example, of the Caroline Case of 1837 in
volving a comic opera “invasion” of Canada and the often quoted exchanges between 
the United States and Great Britain on the right of self-defense. See 2 J. Moore, A 
Digest of International Law 408-14 (1906) [hereinafter cited as Moore’s Digest]. 
I he case was cited at the Nuremberg trial of various major war criminals in relation 

to the Nazi invasion of Norway. 22 Nuremberg Int’l Military Tribunal, Trial of 
the Major War Criminals Before the Int’l Military Tribunal 411, 448 (1948) 
hereinafter cited as N.I.M.T.].

18See, e.g., Y. de la Briere, Le Droit de Juste Guerre (1933); J. F.ppstein, The 
Catholic Tradition of the Law of Nations (1935); J. Murray, Morality and Modern 
War (1959); P. Ramsey, The Just War (1968); H. Rommen, The State in Catholic 
Thought (1945); A. Vanderpol, La Doctrine Scholastique du Droit de Guerre (1919).

19 See 7 Moore’s Digest 178-79; Naval War College, International Law, Discus

In brief, the main caveat concerning dependence upon the contem
porary international law of war, viewed in terms of its sources, is that 
it has remained excessively formal and static. This is true even in the 
case of those sources from which new life should be forthcoming. The 
law of war as it exists today looks more imposing than it actually is. 
This judgment is further supported by consideration of the status of 
general principles” of law, a source which seems to hold an uncertain 

position somewhere between the primary sources of custom and conven
tion and the subsidiary sources of judicial decisions and writings of 
publicists.

General Principles of Law. If general principles of law hold an
uncertain position as sources of the law of war, they nonetheless hold 
a critical position. The history of the development of the law is dom
inated by general principles from the period of the Christian Just War 
teachings,18 to Francis Lieber’s 1863 Code,19 to contemporary United 
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States Army field manuals. The Hague Conventions of 1889 and 1907 
and the Geneva Conventions of 1949 contain preambles which refer to 
these general principles.20 Furthermore, an important school of thought 
among contemporary publicists accords central importance to general 
principles as a source of the law of war.21

sions, 1903, at 118 (1904); U.S. War Dep’t, Instructions for the Government of 
Armies of the United States in the Field—General Orders 100, arts. 14, 15 (1863).

20 See Geneva Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces on the Field, Aug. 12, 1949, art. 63, fl 4, [1956] 6 US.T. 
3114, T.I.A.S. No. 3362 [hereinafter cited as Geneva Convention for Wounded and 
Sick in the Field]; Geneva Convention for the Amelioration of the Condition of the 
Wounded, Sick and Shipwrecked Members of Armed Forces at Seas, Aug. 12, 1949, art. 
62, fl 4, [1956] 6 U.S.T. 3217, T.I.A.S. No. 3363 [hereinafter cited as Geneva Conven
tion for Wounded and Sick at Sea]; Geneva Convention Relative to the Treatment 
of Prisoners of War, Aug. 12, 1949, art. 142, fl 4, [1956] 6 U.S.T. 3316, T.I.A.S. No. 3364 
[hereinafter cited as Geneva POW Convention]; Geneva Convention Relative to the 
Protection of Civilian Persons in Time of War, Aug. 12, 1949, art. 158, fl 4, [1956] 6 
U.S.T. 3516, T.IA.S. No. 3365 [hereinafter cited as Geneva Civilian Convention]; 
Hague Convention No. IV Respecting the Laws and Customs of War on Land and 
Annex thereto Embodying Regulations Respecting the Laws and Customs of War on 
Land, Oct. 18, 1907, 36 Stat. 2277 (1909), T.S. No. 539 [hereinafter cited as Hague 
Convention IV],

21 See M. McDougal & F. Feliciano, Law and Minimum World Public Ordd 
521-30 (1961)

But other prestigious publicists reject or remain skeptical of the con
tention that there are general principles of the law of war. Moreover, a 
prevailing interpretation of the meaning of general principles emphasizes 
the concept of common, near-universal principles of comparative law 
found in the world’s legal systems. But this version of general principles, 
however prestigious its supporters, is not the only tenable one. Nor is 
it very relevant to the law of war and war crimes.

The most frequently mentioned comparative law principles relate 
primarily to procedural matters, such as the rule that a party should 
not be a judge in his own case, prescription, and estoppel. These prin
ciples have little to do with the substance of the international law of 
war crimes proceedings. To find principles bearing on the central issues 
of regulation of conduct of war one must turn back to general principles 
in the sense that they were viewed by the classical writers of interna
tional law. These are the principles such as legitimate military necessity, 
proportionality of means and ends, humanity, and immunity of pro
tected persons and objects from attack.

It is a matter of fundamental political and legal theory whether and 
how one accepts and interprets these principles. Indeed, the underlying 
disagreement concerning general principles is a continuation of the 
perennial naturalist-positivist debate. The view that general principles 
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of international law arc only those principles of comparative law that 
are widely accepted tends to be a positivist view. There is a price to 
be paid for this positivist conservatism, however, for it seems unlikely 
that many principles of domestic comparative law will be germane to 
the regulation of conflict between sovereign states. But the older higher 
law traditions hold that there ought to be a normative order above the 
warring states and that there is such an order. According to higher or 
natural law concepts, reason and justice dictate that there ought to be 
a law of nations regulating war. The practice of states, it is argued, 
confirms these normative imperatives by recognizing, discovering, and 
establishing such a law—the law of war.

There are, to be sure, ways to avoid the naturalist-positivist debate. 
One can hold that the general principles cited as guiding norms for the 
law of war are in fact broad rules of customary international law. In 
the case of the principle of humanity it can be said that the principle 
is arrived at inductively from a study of conventions and decisions of 
international tribunals. The basic question remains, however: Does one 
hold to general principles that are to be binding on states in their con
duct of war at all times and particularly in the absence of a more specific 
prescription of conventional or customary law? This article follows the 
contemporary natural law view that there are higher principles, de
ducible from the natures of man, the state, the international community, 
and war. These principles tend to be inductively confirmed by the 
practice of states and the opinions of jurists and publicists.

To be sure, the objections may be properly made, as with other 
sources, that broad principles not embodied in conventions may be sub
jectively, arbitrarily, and unfairly applied, particularly in war crimes 
proceedings. This may be true, but the objection does not and cannot 
warrant the ignoring of general principles where they are relevant. 
Ultimately, the general principles combine to address the question of 
reasonableness of behavior in war. Any adequate legal system must 
address issues on the basis of broad principles as well as particular rules. 
This is especially the case with respect to the international law of war. 
To deny the validity of general principles of the law of war is to limit 
that law to a very marginal body of prescriptions concerning certain 
facets of the conduct of war. Some accept this limited role for the law 
of war—this author does not.

A number of vital aspects of warfare are not covered adequately by 
conventional or customary international law. Indeed, in some cases, there 
is no coverage at all. Contrary to the apparent beliefs of some of the 
participants in debates surrounding Mylai and Vietnam, behavior which 
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common sense tells us is wrong may not be clearly prohibited by con
ventional or customary international law. It is vital to the law of war, 
therefore, to retain some overall principles to fill gaps in the law as well 
as to give it shape and normative foundations.

The principle of legitimate military necessity, which is the historical 
as well as the logical starting point in this discussion, is defined as follows:

Military necessity consists in all measures immediately indispens
able and proportionate to a legitimate military end, provided that 
they are not prohibited by the laws of war or the natural law, 
when taken on the decision of a responsible commander, subject to 
judicial review.214

O’Brien, Military Necessity in International Law, 1 World Polity 138 (1957). 
21b Hague Convention IV, art. 22.
22 See U.S. Dep’t of the Army, The Law of Land Warfare 1) 7, at 6-7 (Field

Manual No. 27-10, 1956) [hereinafter cited as Army FM 27-10].

This principle requires that all war measures be truly proportionate to 
a legitimate military end. The principle of proportionality applies to 
all weapons whatever their legal status or permissibility in general—if 
tomorrow an entirely new weapon or means of warfare were to appear, 
and if it were not covered directly or by reasonable anology under an 
existing rule, it would be governed by this requirement of proportion
ality. T. his is but a more positive way of expressing the rule that “[t]he 
right of belligerents to adopt means of injuring the enemy is not 
unlimited.” 21b

THE UNITED STATES AND THE LAW OF WAR

Since this article is concerned with the law of war primarily from 
the standpoint of the United States and its nationals, it is appropriate 
now to turn to the status of the law of war in this country. On the sur
face there seem to be few problems. The official position of the United 
States Government with respect to the law of war is emphatic and ex
plicit; the binding quality of the law is recognized both with respect to 
the state and to its nationals.* 22 *

The United States is a party to each of the primary conventions gov
erning the conduct of war except the Geneva Gas Protocol of 1925. 
United States nonadherence to this convention and its interpretations of 
customary law governing nonlethal chemical means of warfare have 
been frequently criticized. However, this exception does not alter sig
nificantly the overall picture of the United States’ acceptance of the 
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conventional law of war. Indeed, this country’s position on nonlethal 
chemical means is consistent with the rationale it offers.23

23/d.i 38, at 18-19.

25 Army Field Manual 27-10 refers to these principles as follows:
The law of war places limits on the exercise of a belligerent’s power in 
the interests mentioned in paragraph 2 and requires that belligerents re
frain from employing any kind or degree of violence which is not actually 
necessary for military purposes and that they conduct hostilities with 
regard for the principles of humanity and chivalry.

Id. 1 3a.
2« Id. 1 6.

The United States commitment to the law of war, as evidenced by 
authoritative official statements, goes beyond conventional law and 
embraces international law in the broad sense traditionally recognized 
by statesmen, publicists, and the International Court of Justice. This 
commitment includes customary law and some general principles of the 
law of war.24 Without expressly delineating their origin or force, gen
eral principles of the law of war are referred to in United States Army 
directives,25 and, additionally, subsidiary sources are mentioned as con
tributing to the law of war which binds the United States and its na
tionals.26 Thus, the overall impression to be gained from Army sources 
is that the United States is strongly committed to compliance with the 
law of war. This position strongly contrasts with that of most other 
nations, which rarely, if ever, indicate in official or quasi-official docu
ments more than a general commitment to honor conventions on the 
law of war to which they are parties.

However, as one moves from broad policy directives to the more 
difficult business of war crimes proceedings, the seemingly forthright 
United States position must be viewed with an awareness of the differ
ences between the state’s and the individual’s relationship to international 
law. The most important differences relevant to this inquiry concern 
the interpretation of the law of war and the formulation of war crimes 
charges. As to the first, the emergence of the concept of the individual 
as an international person means that, to some extent, each individual 
must interpret and apply the law of war according to his status and situ
ation. For this reason, the United States Government is obliged to con
duct training in the application of the law of war whereby individual 
thought and initiative are encouraged.

T he primary subject of international law remains the state. It is the 
state that controls the terms of adherence of the body politic to the inter
national legal order, and clearly the interpretation of international con
ventions is up to the state. The same is true with respect to custom and 
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general principles of law. Even though the unwritten or customary law
binds all nations and forms a part of the law of the United States, it is 
ultimately the United States that decides what it will accept as customary 
law.

A second conflict between state and individual responsibility under 
the law of war concerns the question of which law is to be applied in 
war crimes proceedings. The accepted United States practices are of 
three types: 1) war crimes are punished as such only if “they are com
mitted by enemy nationals or by persons serving the interests of the 
enemy state;” 27 2) law of war violations perpetrated by individuals 
subject to the military law of the United States are punished according 
to the provisions of the Uniform Code of Military Justice;-8 and 3) 
violations of the law of war committed by nonmilitary personnel often 
constitute violations of state or federal criminal law and can thus be 
prosecuted thereunder.29

27 Id. U 507b.
28 id.
29 Id.
30 See generally The Lola (Paquete Habana), 175 U.S. 677 (1900); Dickinson, The 

Law of Nations as Part of the National Law of the United States, 101 U. Pa. L. Rev. 
26 (1952); Sprout, Theories of the Applicability of International Law in the Federal 
Courts of the United States, 26 Am. J. Int’l L. 280, 282-89 (1932).

Thus, while the conventional and cusomary law—as accepted and 
defined by the United States—is directly binding on individuals, the 
specific formulation of charges that they have violated the law of war 
comes from United States municipal law. Command, administrative, and 
judicial authorities are expected to apply the full body of relevant inter
national law to a war crimes case, but the charges themselves are muni
cipal law charges. It would appear that this could create differences 
between the international law and municipal law formulations of rules 
and offenses. It remains to be seen whether and to what extent these 
two factors—definition and interpretation of the law of war to which 
the individual is subject and translation of international law offenses into 
the language of the Uniform Code of Military Justice—are of practical 
importance for war crimes and the Vietnam War.

The recognition or “incorporation” of the customary law rule is 
effected by the United States, not by the individual. The interpretation, 
once incorporated, is that of the United States. As long as a national 
or other person remains under United States jurisdiction, the acceptance, 
interpretation, application, and enforcement of the law of war are all 
matters controlled by the Government.30

This means that an individual subject to United States war crimes 
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proceedings is at least two steps removed from application of customary 
rules of the law of war. First, the alleged rule must be accepted as 
binding by the United States. If the United States does not wish to 
accept the purported rule, it need not defy international law; rather, the 
Government can merely follow the standard pattern of questioning or 
denying such a rule. If, however, the customary rule is accepted as 
binding, its content and application still remain to be established by the 
United States Government. Conceivably, a gap could arise between the 
international law of war standards which impartial third parties might 
require of the United States as an international person and those stand
ards which could fairly be required of United States nationals accused 
of individual or command responsibility for war crimes. This possi
bility would more likely arise with customary rather than with conven
tional law.31

31 See generally McDougal, The Hydrogen Bomb Tests and the International Law 
of the Sea, 49 Am. J. Int’l L. 356 (1955).

32 Among the numberless treatments of this subject, the Island of Palmas Case 
remains a classic:

Sovereignty in the relation between the States signifies independence. In- 

In Vietnam, a wide variety of means of warfare have been observed 
and a great number of complicated military situations have arisen, pre
senting difficult questions for the law of war and command responsibility. 
The discussion to follow examines the issues surrounding the respon
sibility of United States military personnel to enforce the law of war, 
and centers upon the most discussed and controversial activities con
ducted by the United States and the Republic of Vietnam in the Vietnam 
War.

Command Responsibility

RESPONSIBILITY OF THE UNITED STATES MILITARY FOR OBSERVANCE AND 

ENFORCEMENT OF THE LAW OF WAR

Responsibility for observance and enforcement of the law of war 
ultimately rests with states and other subjects of international law, other 
subjects being those entities which qualify as belligerents. Additionally, 
direct rights and duties under international law are attributed to indi
viduals by virtue of their positions and by their participation during 
international conflicts. Having reviewed the status of the law of war 
it is now necessary to survey the state of the international law of re
sponsibility as it applies to the conduct of war.

Traditional political and legal theory describes the power of the sov
ereign state over its domain and nationals as “plenary.” 32 Except for 
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the limitations of international law and whatever higher law restraints 
one might invoke, the power of the state within its jurisdiction is com
plete and final. Moreover, as a member of the international community, 
the state is endowed with all of the rights of other members, irrespective 
of its actual powers. With plenary power and sovereign rights attach 
responsibility for all that takes place within the state’s jurisdiction and 
all of the duties of a full international person.

Thus, the sovereign state’s responsibilities and duties and its powers 
and rights exist, in principle, irrespective of material conditions. This 
is the starting point of any discussion of rights and duties of states under 
international law. There is a presumption of state powers and rights, 
responsibilities and duties, in all matters affecting the state’s jurisdiction. 
This manifestly includes its public armed forces.

These traditional concepts warrant reiteration. The revolution, since 
World War II, in international law with respect to the status of the 
individual has tended to obscure somewhat these concepts of sovereigntv. 
Aspirations for and modest progress towards global, regional, and func
tional international and supranational organization have likewise tended 
to camouflage the continuing character of the state system in international 
relations. By and large, the international system still operates, both in 
theory and in practice, on the assumption that the sovereign state is the 
prime unit or actor—politically, legally, and militarily. Consequent^’, 
in classical international law theory there can be no vacuum of respon
sibility for violations of the law of war or any other part of international 
law. Regardless of the degree to which acts of state by a nation’s public 
armed forces may have been undesired or disavowed by its government, 
all acts and omissions of its armed forces engender responsibility under 
international law.

Thus has developed the theory of classical international law. Practice 
does not produce a correspondingly comprehensive law of international 
responsibility. To be sure, the presumption of responsibility for all that 
occurs within a state’s jurisdiction and all that is attributable to its public 
agents informs the dialectical processes of international law and relations. 
But, in terms of remedies, absolute state responsibility has not been 
attained in practice.

The remedies available to a state claiming another’s responsibility for 
violations of international law run the gamut from diplomatic represen-

dcpendence in regard to a portion of the globe is the right to exercise 
therein, to the exclusion of any other State, the functions of a State.

United States v. The Netherlands, 1928 Hague Court Reports 83, 92 (J.B. Scott ed. 
1932). See also C. DeVisscher, Theory and Reality in Public International Law 
102-06 (P. Corbett trans. 1968).
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tations and negotiation through the various forms of international con
ciliation including arbitration and adjudication. If each of these remedies 
fail to provide satisfactory relief, a request for community action from 
the United Nations33 or some regional organization such as the Organi
zation of American States is possible. But the probability for adequate 
relief through these organizations remains slight. War itself, within the 
diminished range of legally permissible forms of recourse to force, is the 
rinal wav in which another state may be obliged to live up to its inter
national responsibilities.

33 See U.N. Charter, arts. 39-54.
34 See 5 History and Digest of International Arbitration to which the -United 

States Has Been a Party 4639 (J. iMoore ed. 1898).
35 See The Corfu Channel Case, [1949] I.C.J. 4.

Occasionally, disputes over international responsibility are settled by 
a high-level arbitration34 or by a full-fledged adjudication in the Inter
national Court of Justice.35 Such instances, however, are extremely rare. 
The bulk of the existing international law of responsibility results from 
international claims that are, for the most part, settled by bilateral claims 
commissions established by particular treaties. Consequently, the law 
of international responsibility usually reflects a pattern of claims settle
ments made by states whose political relations have become sufficiently 
friendly to allow such settlement.

The pattern of international practice is set by claims and counter
claims which, for many reasons, have not been and in most cases never 
will be settled by international tribunals. Obviously, this state of affairs 
is reflected in a somewhat selective and fortuitous international law of 
responsibility and reclamations. When a substantive or procedural rule 
of international responsibility is asserted, it is drawn from 1) a com
paratively small body of international tribunal decisions, both arbitral 
and judicial; 2) a larger, but by no means comprehensive in terms of 
the totality of international relations, body of international tribunal de
cisions in disputes between states, which were framed in terms of the 
claims of individual nationals of those states; 3) political-diplomatic dis
position of claims, cither primarily state or primarily individual, with
out recourse to international arbitration or adjudication; and 4) the vast 
residue of claims that are never settled.

With this in mind, a closer look at the characteristics of the interna
tional law of responsibility as it arises from international arbitration and 
adjudication reveals further limitations. International claims law is com
prised of three categories: 1) tort claims—denials of justice sustained by 
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foreigners for which the state is responsible;36 2) contract claims— 
breaches of contracts with foreigners by states;37 and 3) war claims- 
violations of international law resulting in injury to foreigners for which 
a state is responsible as a belligerent.38

36 See 2 C. Hyde, International Law 941-52 (1947); L. Sohn & R. Baxter, Con
vention on the International Responsibility of States for Injuries to Aliens 2-3, 
64-72 (1961); 8 M. Whiteman, Digest of International Law 697-807 (1963).

37 See 2 C. Hyde, supra note 36, at 988-1009; L. Sohn & R. Baxter, supra note 36, at 
14-16, 122-34; 8 M. Whiteman, supra note 36, at 906-33.

38 See W. Bishop, International Law 795-803 (1971); 2 C. Hyde, supra note 36, at 
952-87; 8 M. Whiteman, supra note 36, at 825-30.

39 See generally A. Feller, The Mexican Claims Commissions, 1923-1934 (1935); 
Castaneda, The Underdeveloped 'Nations and the Development of International Lazo,
15 Int’l Org. 38 (1961).

It is well known that the circumstances and power relationships that 
characterize these kinds of claim situations involve inequities between 
parties. Tort and contract claims generally involve a strong state, with 
substantial foreign trade and nationals active in foreign countries, and a 
weaker state, which has suffered internal instability and a degree of for
eign domination. War claims involve the nationals of the victorious 
belligerent against the defeated. In these unequal relationships it may 
happen that the stronger power agrees to be subject to the claims of the 
weaker state, but there is no question that the existing law of responsi
bility arising from claims arbitration reflects primarily the standards 
which the more powerful advanced European nations and the United 
States have required of the less-advanced countries of Latin America 
and other parts of the developing world.39 *

This effect does not characterize war claims, but they also remain 
quite particularistic. The main body of law on claims and responsibility 
comes from tort and contract claims. Now, given the contemporary 
propensity to be wary of “Western,” imperialist, nonuniversal sources of 
international law, it may be argued that the law of international respon 
sibility offers little of value for an examination of responsibility for war 
crimes. At the risk of cultural arrogance, it may be asserted, however, 
that the legal forms in which claims and their settlement have been for
mulated and decided are instructive and relevant for our inquiry. We 
are not concerned with the particular rules and settlements arrived at 
between the generally unequal parties who produced the present inter
national law of responsibility and claims. We are interested in the ways 
in which they agreed to analyze the issues and the guidelines they de
veloped. Neither general analyses nor specific guidelines are necessarily 
definitive or binding, but they both are valuable aids in the difficult task 
of assessing responsibility for observance of the law of war.
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Cognizant that the transfer of the law of international responsibility 
from the law of claims to the law of war must be affected with an aware
ness of the factors cited above, several concepts may be advanced as 
useful guidelines. First, there is an international standard of behavior 
with respect to all the rights and duties of international persons. Failure 
to live up to this standard is a violation of the international law, an 
international delinquency.40 Second, state responsibility generally in
creases proportionately with the extent to which the violation of inter
national law was an official act of state. State responsibility exists, but to 
a lesser degree, for actions of state officials that were beyond their legal 
competence, contrary to or independent of general public policies and 
practices, or simply illegal under domestic law.41 A third guideline sug
gests that such international delinquencies are not judged in terms of 
absolute responsibility but are assessed in the light of a moderately de
manding obligation to prevent acts violative of international law42 and 
a more demanding obligation to repress and punish such acts.43 Fourth, 
state responsibility in tort claims is usually assessed in terms of the con
text of the violation of international law and the reasonableness of the 
state’s performance, particularly under extraordinary circumstances such 
as revolution or serious civil disorder. Finally, the general pattern of 
state responsibilities may be more definitely specified by particular agree
ments between parties, establishing standards of conduct with regard to 
designated subjects.

See 2 C. Hyde, supra note 36, at 871-79, 909, 917 (1947). Hyde states: 
A state must be deemed to be internationally responsible for the conse
quences of internationally illegal conduct within any area over which it in 
fact asserts control in time of war or peace. That area may be its own 
or foreign territory, and may even under certain circumstances embrace 
areas outside of either.

Id. at 922. See generally L. Sohn & R. Baxter, supra note 36, at 1-2, 43-56; 8 M. 
Whiteman, supra note 36, at 697-706.

<1 Hyde distinguishes by chapter “Claims Arising from Acts Primarily Attributable 
to the Authorities of a State” and “Claims Arising from Tortious Acts Not Attrib
utable to the State.” 2 C. Hyde, supra note 36, at 924-52. See generally L. Sohn & R. 
Baxter, supra note 36, at 19-21, 147-60; 8 M. Whiteman, supra note 36, at 807-37.

42 2 C. Hyde, supra note 36, at 937-41.
43 Article one of the Hague Convention provides that “the Contracting Powers 

shall issue instructions to their armed land forces which shall be in conformity with 
the Regulations respecting the Laws and Customs of War on Land, annexed to the 
present Convention.” Hague Convention IV, art. 1. Article three of the Convention 
states: “A belligerent party which violates the provisions of the said Regulations shall, 
if the case demands, be liable to pay compensation. It shall be responsible for all acts 
committed by persons forming part of its armed forces.” Id., art. 3. All four Geneva 
Conventions provide that the texts of the respective Conventions must be disseminated 
and that instructions be given to insure compliance.
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Since a state is ultimately responsible for violations of the law of war, 
the failures of its officials, commanders, and troops are imputed to the 
state and become an ineradicable part of its record, regardless of the 
facts that decide whether the state as a corporate entity will be effec
tively held accountable and punished. But the trend of the present era 
has been to penetrate the corporate character of the state to seek to 
influence the authoritative decisionmakers whose policies shape inter
national law. There is probably very wide acceptance, today, of the 
assertion of the Nuremberg International Military Tribunal that 
“[c] rimes against international law are committed by men, not by ab
stract entities, and only by punishing individuals who commit such 
crimes can the provisions of international law be enforced.” 44

44 22 N.I.M.T. 466.
45See P. Jessup, A Modern Law of Nations 192 (1948).
46 Under the rubric “Universality of Jurisdiction,” the United States Army states: 

“The jurisdiction of United States military tribunals in connection with war crimes is 
not limited to offenses committed against nationals of the United States but extends 
also to all offenses of this nature committed against nationals of allies and of cobcllig- 
erents and stateless persons.” Army FM 27-10, U 507. See also U.S. Dep’t of the 
Army, International Law 240-45 (pam. no. 27-161-2, 1962) [hereinafter cited as DAP 
27-161-2].

47 See 22 N.I.M.T. 465.

Since World War II international law has seen progress towards the 
assertion of the rights of the individual, and at the same time there has 
arisen a wide acceptance of the concept that individuals may also have 
direct obligations under international law, most notably with respect 
to the law of war.45 However, after the completion of the various 
international and national war crimes proceedings following World War 
II, international institutions and arrangements for the enforcement of 
international criminal law did not develop. As matters stand, it is clear 
that individuals may properly be held accountable for violations of the 
law of war by enemies, into whose hands they fall, or by their own 
state.46 There also remains in the background the notion of universal 
jurisdiction over war criminals advanced by various publicists after 
World War II.47

With this conceptual background of state and individual responsibilitx 
in international law, consideration of the position of the United States 
and its nationals is in order. United States responsibility for violations 
of the law of war by its public forces flows from its position as an inter
national person, its obligations under the 1907 Hague and 1949 Geneva 
Conventions, and the binding character of the Nuremberg principles 
in customary international law.

Furthermore, the United States is bound by the precedents it has set 
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in judging defeated enemies. The most discussed case, that of Japanese 
General Tomoyuki Yamashita which dealt with the difficult question 
of command responsibility for war crimes, is also the most important 
because the decision was handed down by a United States military com
mission and was upheld by the United States Supreme Court.48 49 Also of 
particular significance as precedents are the two decisions of the United 
States Nuremberg Military Tribunal—United States v. von Leeb (The 
High Command Case)42 and United States v. List (The Hostage Case) 22 
These decisions are continually cited by United States military law au
thorities and have been accepted by the United States as valid and guid
ing law. However, they do not have the weight of the Supreme Court’s 
decision in Yamashita. Other war crimes trials conducted by the Allies 
following World War II supply precedents that can be helpful in analyz
ing questions of command and individual responsibility. But the num
ber and usefulness of these precedents is limited. Viewed broadly, the 
case law on command responsibility that would be acceptable in con
temporary United States civil or military courts is sparse.50*

«327 U.S. 1 (1945).
49 10 U.S. Dep’t of the Army, Trials of War Criminals Before the Nuremberg 

Military Tribunals Under Control Council Law No. 10, at 1 (1951) [hereinafter 
cited as TAV.C.J.

so u T.W.C.759.
50a See 15 United Nations War Crimes Comm’n, Law Reports of Trials of War 

Criminals 62-79 (1947).
51T. Taylor, Nuremberg and Vietnam: An American Tragedy 182 (1970).
52 Id. at 13-14.

In the debates surrounding Mylai and Vietnam, the Yamashita case 
has once again come to the fore and has emerged as the basis for Telford 
Taylor’s argument that if the moral health of the United States Army 
is to be recovered, its leaders must be “willing to scrutinize their own 
behavior bv the same standards their predecessors applied to Tomoyuki 
Yamashita 25 years ago.” 51 Statements such as Taylor’s are directed 
to the serious responsibilities of United States civil and military leaders 
for the atrocities in Vietnam. But they further imply that the standards 
applied to Yamashita were wrong in the first place. Indeed, there is a 
strong hint in the Nuremberg, Yamashita, Vietnam trilogy of what 
might be called remedial and penitential imposition of bad law on those 
judged guilty for the respective “tragedies.” 52

I bis inquiry, however, is not concerned with renewed debate over 
the justice and wisdom of Nuremberg and other war crimes trials, the 
specific merits of the Yamashita case, or the possible benefits to the 
“moral health” of the United States Army or the American people to be 
derived from applying standards to their own leaders that are alleged to 
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have been wrong. Instead, it is concerned with what the Yamashita case 
teaches concerning the problem of judging command responsibility for 
war crimes.

The United States Military Commission at Manila, in finding Yama
shita guilty of war crimes, declared that where a commander makes no 
attempt to discover and control criminal acts of his troops, he may be 
held criminally liable.53 Further, any illegal order issued will result in 
direct criminal responsibility.54

53 The Commission noted that the evidence indicated “that the crimes were so ex
tensive and widespread, both as to time and area, that they must either have been 
wilfully permitted by the accused, or secretly ordered by the accused.” 4 United 
Nations War Crimes Comm’n, Law Reports of Trials of War Criminals 18 (1947) 
(U.S. Military Comm’n 1945). The Commission concluded:

(1) That a series of atrocities and other high crimes [had] been com
mitted by members of the Japanese armed forces under [Yamashita’s] 
command against the people of the United States, their allies and depend
encies throughout the Philippine Islands; that they were not sporadic in 
nature but in many cases were methodically supervised by Japanese officers 
and non-commissioned officers; (2) That during the period in question 
[Yamashita] failed to provide effective control of [his] troops as was re
quired by the circumstances.

Id. at 35.
M Id.

In re Yamashita, 327 U.S. 1, 14-15 (1945).

After granting certiorari from the Supreme Court of the Philippines, 
the United States Supreme Court denied Yamashita’s petitions for habeas 
corpus and prohibition. The crux of the Court’s decision was based upon 
a determination that the military commission had been properly consti
tuted and that its procedures, although much criticized for their devi
ations from the required standard practice in United States courts, were 
consonant with the requirements of the relevant international and United 
States laws. The procedural safeguards of the Constitution which the 
dissenting Justices, Rutledge and Murphy, considered applicable were 
not applied by the majority. The Court did not, of course, review the 
merits of the case. But it did of necessity evaluate the charge against 
Yamashita to ascertain whether it was of the type to constitute a viola
tion of the law of war. This led to the Court’s expression of views on 
command responsibility, a delineation which remains the most authori
tative and relevant statement on this subject available to American law
yers. In his majority opinion, Chief Justice Stone recognized first that 
the atrocities directed against the civilian population of the Philippines 
were violations of the law of war; he then went on to find that, despite 
the fact that some acts may not have been ordered or directed by Yama
shita, as commander he remained legally responsible for them,55 and 
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further that a commander has an affirmative duty to take those steps as 
are within his power to control the acts of his troops. To support his 
finding of such a duty, he cited provisions of the Hague and Geneva 
Conventions setting forth responsibility for the protection of prisoners 
of war and civilian populations.56

ss Id. at 16-17.
57 Id. at 35.
57a 11 T.W.C. at 544.
57b Id.
',sThe Army’s position on commander responsibility is stated specifically in the 

Army Subject Schedule as follows:
The legal responsibility for the commission of war crimes frequently 

can be placed on the military commander as well as his subordinates who 
may have actually committed the crime. Since a commander is responsible 
for the actions of those he commands, he can be held as a guilty party if 
his troops commit crimes pursuant to his command, or if he knew the 
acts were going to be committed even though he did not order them. The 
commander is also responsible if he should have known, through reports 
or bv other means, that those under his command are about to commit or 
have committed war crimes, and he fails to take reasonable steps to prevent 

In his dissenting opinion, Justice Murphy disagreed with the majority’s 
approval of the proposition that Yamashita was responsible for the wide
spread atrocities committed by his troops despite the shattered condi
tions of his command under the attack of American troops. He found it 
“impossible to agree that the charge against the petitioner stated a rec
ognized violation of the laws of war.” 57

At least two interpretations have been advanced concerning the 
Yamashita case’s ruling on command responsibility. Critics of the deci
sion hold that Yamashita was judged by a standard amounting to abso
lute liability for all that took place under his command. This interpreta
tion apparently was behind the contention of the prosecution in von 
Leeb that a commander may be held per se responsible.571 The second 
interpretation, that of the United States Army, holds that Yamashita 
set a reasonable rather than an absolute standard of command responsi
bility, finding the case merely to reiterate the commander’s duty to have 
knowledge of and control over patterns of behavior so widespread that 
he could not reasonably contend that he possessed no such knowledge 
or control. This second interpretation was adopted by the United States 
Nuremberg Military Tribunal in the von Leeb case.576

In formulating its regulations, the United States Army has adopted a 
“reasonableness” test for determining command culpability. The Army 
Subject Schedule accepts this test, stating that “a commander is respon
sible if he knew or should have known that [illegal] acts were being 
committed.” 58 In addition, the Army has investigated a number of 
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other issues concerned with command responsibility, including the ques
tion of intermediate responsibility for acts ordered by superiors.59 60 61 The 
decision in United States v. von Le eb™ is cited as support for the prop
osition that a commander cannot be found criminally responsible for 
the transmittal of an order unless it passes through the chain of command 
and is criminal on its face.01 A further question involves the duties and 
responsibilities of staff officers. Again, von Leeb is relied upon—“[i]n 
the absence of participation in criminal orders or their execution within 
a command, a chief of staff does not become criminally responsible for 
criminal acts occurring therein; [hje has no command authoritv over 
subordinate units.” 62 63 64 65

such crimes or to punish those guilty of a violation. As a minimum, such 
a commander is guilty of dereliction of duty.

U.S. Dep’t of the Army, Army Subject Schedule, No. 27-1, at 10 (1970) [hereinafter 
cited as Army Subject Schedule 27-1].

59 The Army distinguishes war criminals “who have committed crimes” from persons 
“who have aided, abetted or encouraged the commission of war crimes.” It further 
observes that “the nature of the military organization makes the application of this rule 
difficult in some circumstances.” DAP 27-161-2, at 242.

60 10T.W.C. 1.
61 DAP 27-161-2, at 243-44; see 10 T.W.C. at 510-12.
62 DAP 27-161-2, at 244; see 10 T.W.C. at 514.
63 Army Subject Schedule 27-1, at 15.
64 Id. at 16.
65 In United States v. List, the tribunal noted that

[t]he defendant List . . . [asserted] that he had no knowledge of many of 
the unlawful killings of innocent inhabitants which took place because he 
was absent from his headquarters where the reports came in and that he 
gained no knowledge of the acts. A commanding general of occupied terri
tory is charged with the duty of obeying the law of war. His responsibility 
is coextensive with his area of command. He is charged with notice of oc
currences taking place within that territory.

In contrast, current Army training materials emphasize duties falling 
on everyone in the chain of command rather than on the distinctive 
duties and responsibilities of different levels and functions within the 
chain. The first duty is to report immediately suspected violations of 
the law of war, a duty which reaches to everyone in the armed forces. 
The Army Subject Schedule advises that a commander must ensure that 
his men are aware of the law of war and that they are conscious of their 
obligation to report any suspected violations.03 Officers are further told 
that “[fjaulty staff procedures do not excuse [them] from ultimate 
responsibility.” 04 The materials also point out that a commander is 
charged with notice of occurrences taking place within the area of his 
command.05
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fhe United States will try its own officers, as well as enemy officers, 
for violations of the law of war when their “dereliction contributes to 
violations of the law of war on the part of their men.’’66 67 Battalion and 
brigade commanders are required to report war crime incidents to their 
superiors, and any failure to comply with these investigation and report 
procedures is an offense under the Uniform Code of Military Justice.™ 
It is this requirement of command responsibility to investigate and report 
to superiors that served as the basis for the charges levelled against 
Colonel Oran K. Henderson for his participation in the events at Mylai.

... [T] he dereliction of duty rests upon him and he is in no position 
to plead his own dereliction as a defense.

II T.W.C. at 1271, quoted in Army Subject Schedule 27-1, at 16.
66 Army Subject Schedule 27-1, at 16. The example is given of the court-martial of 

General Jacob Smith for his instructions to his troops fighting in the Philippines in 1902 
to wage unrestricted war. Id.; see 7 Moore’s Digest 187-200.

67 See Army Subject Schedule 27-1, at 17.

In summary, United States law and policy require that commanders 
be held responsible for preventing violations of the law of war. Whether 
they are to be held personally responsible depends upon how they per
form these duties with respect to actual war crimes violations. Like most 
rules of reasonableness, the standard for command responsibility, in the 
end result, is set on a case-by-case basis in light of the available record 
of similar judgments. Guidelines and points of importance can be 
passed on, but there is no “school” definition of a responsible com
mander. Nevertheless, the standard of reasonable performance as a 
commander is somehow conveyed within the military system. Likewise, 
in the realm of the law of war, guidelines and points of importance may 
be weighed and passed on, but the evaluation of a given commander’s 
performance ultimately is a matter of judgment—by his military and 
civilian superiors, by tribunals before which he is to defend himself, by 
his fellow citizens, and by history. Ernst Feilchenfeld, a respected inter
national law publicist, once suggested the need for a model “reasonable 
colonel" as the law of war counterpart to the common law “reasonable 
man." Having taken all the rules and policy guidelines into account, 
the judgment of command responsibility for war crimes turns on the 
standard of a reasonable commander.

THE LAW OF WAR, COMMAND RESPONSIBILITY, AND VIETNAM

Serious, systematic studies of the law of war, command responsibility, 
and Vietnam have thus far been few. Much that has been written on 
the subject is characterized by a juxtaposition of the language of con
ventions and field manuals with accounts purporting to describe gross 
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violations of the provisions of these documents by the United States and 
its allies in Vietnam.

The primary available sources are journalistic. It appears that the 
body of journalistic reportage of the Vietnam War has stood up well 
under increased scrutiny and controversy. Particularly where the poli
cies and events reported reflect recurring patterns of behavior there is 
good reason to take the reports seriously. Biases and exaggerations ob
viously are to be found, but the careful observer is obliged to discount 
them in virtually all of the sources he uses. Specifically, the fact that 
most of the correspondents regularly covering the Vietnam W ar have 
for years evinced personal skepticism about or downright opposition to 
the war and the way it has been conducted does not necessarilv dis
qualify their reporting as a source of necessary information for legal 
analysis.

Nor should official statements, explanations, answers to press inquiries, 
and “hand outs” be discounted solely because they are designed to ex
plain or justify official policies and actions. Indeed, in the case of pro
testations of nonadherence to the law of war, the right and positive 
course is to accept the Government’s statements at face value and press 
for adherence to the standards they recognize.

A greater skepticism arises concerning the products of the “peace 
movement” which purport both to report the facts and to provide com
petent normative analyses of them. Where the purpose of a document 
is clearly to change policy with regard to Vietnam, caution is necessary 
in evaluating and using the alleged facts, interpretations, and normative 
arguments it contains. This caveat is not intended to discount polemic 
antiwar sources so much as to object to their uncritical acceptance, es
pecially where the names of well-known scholars and public figures arc 
prominently displayed on them as implied assurance of their correctness 
and validity. Most of the antiwar polemic literature is action-oriented 
and is not really concerned with balanced discussion of alleged war 
crimes. Moreover, there is a propensity in such documents towards cor
porate self-accusation and confession with respect to “our” illegal and 
criminal behavior. This, of course, is unacceptable and noxious to those 
who disagree that the behavior in question was illegal or criminal. Ob
viously it is particularly objectionable to those who are thus branded 
as “criminals.”

Accordingly, in the following survey of war crimes charges concern
ing the United States and its allies in Vietnam, primary reliance will be 
placed upon official documents, on press accounts, and upon the limited 
scholarly and topical literature that is available. Material emanating from 
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the loosely defined “peace movement” will be mentioned briefly but 
will not constitute a major source of either facts or normative analysis.

At the heart of any inquiry into command responsibility for war 
crimes in Vietnam is the contention of Army Secretary Stanley R. Resor 
that what apparently occurred at Mylai is wholly unrepresentative of 
the manner in which our forces conduct military operations in Vietnam.68 
Anyone who accepts the concepts of the law of war and of war crimes 
and who has been reasonably attentive to reports on the Vietnam War 
knows that war crimes have been committed in Vietnam by the United 
States and its allies. Were these violations of the law of war compara
tively few and were they abberational? Or, are antiwar critics generally 
correct when they contend that war crimes were so widespread as to 
be typical if not endemic?

68 S. Hersh, supra note 1, at 159.

The working assumption adopted in approaching the answer to these 
questions will affect diversely the question of command responsibility. 
It is a difficult, though not impossible, task to unravel the facts and legal 
consequences surrounding a discreet war crime such as the Mylai Mas
sacre or even a plethora of such crimes as in the case of the atrocities 
perpetrated by Yamashita’s forces in the Philippines. Irrespective of 
one's position on the Vietnam War, it is something quite different to 
characterize an entire war as “criminal.” Unfortunately, such a charac
terization is commonplace today.

In order to properly understand the conflicting characterizations of 
war crimes such as Mylai, alleged violations can be divided into three 
categories: 1) individual acts, comparatively isolated, which are either 
repressed and punished, or condoned; 2) individual behavior which is 
allegedly encouraged by prevailing policies, attitudes, and abstentions 
in the chain of command; and 3) general policies officially ordered by 
the chain of command resulting in general patterns of behavior. Even 
this brief summary would seem to put the Mylai Massacre in better 
perspective than some of the opposing versions of its significance. The 
Mylai Massacre was at first apparently condoned. It was then investi
gated and officially condemned. Actions were taken to prevent the 
recurrence of such atrocities as well as negligent, unacceptable responses 
to them in the chain of command. A controverted claim is made that 
Mylai resulted in great measure from the prevailing policies, attitudes, 
and abstentions of the chain of command in Vietnam. In some formula
tions, the behavior at Mylai has been claimed to be typical of that on 
any “search and destroy” mission. Since such missions have been stand
ard operating procedure in Vietnam, it is then claimed that Mylai was 
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based on general official policies resulting in common patterns of crim
inal behavior. There can be disagreement on all of these propositions, 
but they are important to any positive effort to clarify and strengthen 
the law of war.

A great number of individual war crimes have been charged against 
the United States and allied forces in Vietnam. The United States has 
prosecuted, or is in the process of prosecuting, a number of the accused.6’1 
The number may appear large in comparison to the record of other 
wars, or small compared to the alleged incidence of war crimes. How
ever, it would appear that such individual crimes are only marginal to 
controversies over the general conduct of the Vietnam War. In any 
event, discussion of their comparative importance would be inconclusive. 
Rather, the debate is centered on general policies and practices of the 
United States forces in Vietnam. Those most often discussed are: 1) 
the use of firepower and bombardments in Vietnam; 2) the use of napalm 
and other means of causing unnecessary suffering; 3) the bombing of 
North Vietnam and the use of “search and destroy” missions and devas
tation; 4) the use of chemical warfare, nonlethal gases, and herbicides; 
5) the denial of quarters, and the torture and mistreatment of prisoners 
of war; and 6) the use of repressive measures with respect to the civilian 
population.

69 For example, Army sources indicated in June 1971 that since 1965, allegations had 
been received that 312 individuals in the Army had been involved in 174 incidents classi
fiable as war crimes. Of the 174 incidents, some implicating several individuals, 57 were 
under investigation or pending action, 61 were unsubstantiated or unfounded, and 56 
were substantiated to the point where there existed probable cause to bring charges. 
Information furnished by the U.S. Army Office of the Chief of Staff to William V. 
O’Brien.

Firepower and Bombardments in South Vietnam. In the First
and Second World Wars and in the Korean Conflict there developed 
an open-ended arms race and a lethal competition to inflict greater 
casualties and destruction on the other side through small arms, fire 
artillery, and air-support bombardment. From the standpoint of ground 
forces, there is no such thing as too much—or unnecessary—firepower. 
This somber fact of life raises no legal issue. The law of war does not 
limit, even by the principle of proportionality, the firepower that can 
be directed against resisting enemy forces.

Post-World War II war crimes trials dealt with scorched earth and 
a number of other defensive measures involving vast destruction but not 
with the firepower directed by armies at each other, even if civilians 
and nonmilitary targets were caught in the cross-fire. The nature of the 69 
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fighting against a mobile and usually concealed enemy who often fades 
into the civilian population has brought modern firepower to bear in 
a doubly destructive fashion. First, the population is caught in combat 
zones, frequently in substantial numbers, for protracted periods. Second, 
the increased efficiency and availability of automatic weapons, artillery, 
rockets, tactical air-support including helicopter gunships, as well as of 
strategic air-support, has made available to ground forces much greater 
firepower than in previous wars.70

7t)See Petrowski, Law and the Conduct of the Vietnam War, in 2 The Vietnam 
War and International Law 439, 502-03 (R. Falk ed. 1969).

71 T. Taylor, supra note 51, at 145.
72 After an entire area is designated a free fire zone of operations, anything which 

moves can be fired upon at will without prior warning or clearance from Vietnamese 
provincial authorities. Id. at 146; see R. Hammer, One Morning in the War—The 
Tragedy of Son My (Pineville) 201-02 (1970); J. Schell, The Military Half—An 
Account of the Destruction of Quang Ngai and Quang Tin 28-32 (1968) (discussion 
of military terminology describing different types of fire).

73 T. I avlor, supra note 51, at 172. “The cumulative total of civilian casualties since 
1965 number some 1,050,000 including at least 325,000 deaths.” Kennedy, Indochina: A 
Slaughter of Innocents, 212 Nation 806 (1971). A similar figure of 1,000,000 casualties— 
including more than 300,000 deaths—was recorded in a Senate report. Staff of the 
Subcomm. to Investigate Problems Connected with Refugees and Escapees of the 
StnATT Comm, on the Judiciary, 91st Cong., 2d Sess., Report on Refugee and Civilian 
War Casualty Probiems in Indochina 12 (Comm. Print 1970).

74 “Tens of thousands of tons of bombs, rockets, napalm and cannon fire poured 
into the frec-fire zones periodically during 1965, ’66, and ’67. Frequently a pilot who 
would find himself left with some bombs or other ordinance after completing a routine 

Additionally, the nature of the Vietnam War and the country in 
which it is fought has produced the practice of designating “free fire” 
(artillery) and “free strike” (air) zones. The zones are created because 
they are areas in which the Viet Cong, and later the North Vietnamese, 
are believed to be in continuing control.71 After efforts to effect or 
induce the evacuation of civilians such zones are made subject to a pre
sumption that everything that moves and exists in them are part of the 
enemy and therefore subject to attack.72

It has been established that United States forces have, through their 
massive firepower, inflicted casualties on the civilian population of South 
Vietnam far in excess of military casualties.73 These casualties have been 
suffered by persons of all kinds, irrespective of political sympathy, 
relation to any party to the conflict or wartime activity, sex, age, or 
status as a protected person under the law of war. At least three dif
ferent types of situations are involved: 1) individual abuse of firepower 
without military necessity; 2) unit abuse of firepower without military 
necessity; 3) unit use of firepower with questionable military necessity.

Critics of the Vietnam War cite numerous cases of firepower abuse.74 
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Exaggerated, random, or malicious firing with no plausible military jus
tification either by individuals or by whole units is unquestionably a war 
crime. It is often difficult to prove negligence or criminal intent in such 
cases, but where it can be proven there is command as well as individual 
responsibility. Such abuse of firepower violates the principle of legiti
mate military necessity.75 *

mission would simply drop them on any likely-looking target.” S. Hersh, supra note 
1, at 5; see A. Enthoven & K. Smith, How Much Is Enough: Shaping the Defense 
Program 1961-69, at 305-06 (1970) (regarding search-and-destrov missions and air and 
artillery strikes); Petrowski, supra note 70, at 487, 494-96.

75 See Hague Convention IV, arts. 22, 23 (g), 25, 27; Geneva Civilian Convention, an. 
147. See also O’Brien, Legitimate Military Necessity in Nuclear TEar, 2 World Polity 
69-88 (1960); O’Brien, supra note 21a.

75a. The most frequently cited precedent is the Hostage case, which resulted in the 
exoneration of General Rendulic. United States v. List, 11 T.W.C. 759, 1296.

Deliberate or negligent unit abuse of firepower, unfortunately, is 
difficult to prove. In the Vietnam War it is common for troops to spray 
or saturate suspicious or possibly dangerous areas with many forms of 
firepower. Troops in defense perimeters are given to cutting loose with 
their own weapons and calling in artillery and air support whenever in 
their judgment danger manifests itself outside the perimeter. Even if 
proven to have been absolutely unnecessary because based on un
grounded apprehensions, such use of firepower is not a war crime as 
long as it can be shown that the measures were honestly deemed neces
sary by those who took them. Under the case law precedents those 
judging the propriety of particular actions are obliged to judge the situ
ation as it appeared to the defendant at the time.75a

Thus, the reported cases of unnecessary, frivolous, or malicious use 
of firepower to destroy life and limb in South Vietnam constitute war 
crimes. But the vast majority of the thousands of civilians killed and 
wounded, and the vast quantities of livestock and other property de
stroyed by United States firepower still are not demonstrably victims 
of war crimes. Their number and their suffering provide strong reasons 
for avoiding fighting a war in populated areas. These reasons, in turn, 
tend to amount to an indictment against modern war. Most forseeable 
conflicts would predictably cause casualties and destruction commen
surate to those suffered in South Vietnam. For example, even a ‘‘limited 
war” defense of NATO would undoubtedly wreak greater death and 
destruction than that produced by the Vietnam War.

There are ways to improve the record in Vietnam, however. They 
involve a much more comprehensive enforcement by the chain of com
mand of the “rules of engagement” which the United States armed forces 
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have proclaimed and attempted to follow.76 No new code of interna
tional law or more highly developed system of war crimes investigations 
and trials is likely to progress very far in reviewing decisions as to the 
military necessity of firepower in combat situations. The major excep
tion to this proposition arises in cases dealing with attacks on “clearly 
protected” places and persons, such as hospitals or medical contingents. 
Even here, however, the explanation of perceived threat to the attackers 
may be hard to override.

7*’The ‘‘Rules of Engagement” issued by General William Westmoreland coun
seled the troops to employ fire power with careful discrimination, particularly in 
populated areas. Another directive advised that firepower should be used to avoid 
damage to civilian property. See T. Taylor, supra note 51, at 168.

~~ Many officers stalked Vietnamese in the free-fire zones from the air, shooting at 
anyone who moved below. One brigade commander ran a contest, and celebrated 
his unit’s 10,000 enemy kill. . . .” S. Hersh, supra note 1, at 9. Brigadier General John 
\V. Donaldsen was exonerated by the JXrmy, December 9, 1971, of charges of firing 
on civilians from helicopters in Vietnam and of killing them. Investigation of similar 
charges against Lieutenant Colonel William J. McCloskey continue. See Washington 
Post, Dec. 10, 1971, § A, at 5, col. 1.

78 Some of the most important pilot studies conducted by the Systems Analysis Office 
dealt directly with the strategy of attrition. From the beginning, the Vietnam 
conflict has been characterized as a “war of attrition” with heavy emphasis on enemy 
casualties, particularly the body count. The concept of body count does not mean that 
every enemy corpse is viewed by a foot patrol at close range and recorded. Nor 
does it mean that every corpse that is counted is marked to prevent recounting. The 
regulations provide only for counting “males of fighting age and others, male or female, 
known to have carried arms.” The regulations further provide that “body counts made 
from the air will be reported” if they meet these criteria “beyond reasonable doubt.” 
Errors can and do frequently creep in through double-counting, counting civilians 

All that has been said with respect to employment of firepower gen
erally applies also to free fire or free strike zones. A belligerent cannot 
eliminate such legal restraints as bind him by so designating an area, 
even if done with the cooperation of the incumbent sovereign govern
ment. If mistakes are made which result in violations of the law of war, 
those directly responsible may be excused because they were led to make 
natural assumptions about possible targets in such areas. But those re-. 
sponsible for the designation of the areas and for the direction of opera
tions against them remain responsible. Moreover if it appears that 
advantage is being taken of the designation as a free zone to engage in 
barbarous “hunting” and other lethal games, there is no question that 
the conduct is criminal.77 When this can be proved, there arises a com
mand responsibility to prevent, repress, and punish. Unfortunately, the 
thinnest allegation that a target is fair game will be hard to disprove.

Another notorious cause for civilian casualties results from abuse of 
the much-criticized concept of the “body count.” 78 It is frequently 
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alleged that the chain of command’s insistence on “high” body counts 
of “enemy” dead induce subordinate United States commanders and their 
troops to kill Vietnamese indiscriminately.79 Little concern allegedly 
is given to distinguishing probable soldiers from probable noncom
batants in killing Vietnamese. It is said to be common practice to in
clude all Vietnamese bodies in the body count required by head
quarters.80

(either bystanders or impressed porters), or counting graves, or through ignoring the 
rules because of the pressures to exaggerate enemy losses or the hazards of trying 
to count bodies while the enemy is still in the area.

The incentives for field commanders clearly lies in the direction of claiming a high 
body count. Padded claims keep everyone happy, there are no penalties for overstating 
enemy losses, but an understatement can lead to sharp questions as to why United 
States casualties are so high compared with the results achieved. Few commanders are 
bold enough to volunteer the information that they have lost as many men in an 
engagement as the enemy—or more. The net result of all this is that statistics regarding 
body counts are notoriously unreliable. Off-the-record interviews with officers who 
have been a part of the process reveal a consistent, almost universal pattern: In a 
representative case, battalions raise the figures coming from the companies, and 
brigades raise the figures coming in from the battalions. In addition, something had 
to be (and was) put in for all the artillery and air support, which the men on the 
ground could not check out, to give the supporting arms their share of the “kill.” See 
A. Enthoven & K. Smith, supra note 74, at 295-96.

79 At the trial of Lieutenant James B. Duffy on a charge of premeditated murder, the 
defense counsel argued that Duffy acted under pressure of “ ‘an intense body count 
Campaign,’” to which other officers in the division agreed. Newsweek, Apr. 13, 1970, 
at 30.

80 See A. Enthoven & K. Smith, supra note 74, at 295-96; R. Hammer, supra note 
4, at 274-77 (1971).

81 Colonel David H. Hackworth publicly criticized the body count: “[TJhe con
troversial body count has been a means for officers to advance their careers and thus 
is also a symptom of what ails the military in Vietnam. How a man is rated generally 
as commander from company up is by how many enemy he killed. Great pressure 
was placed on this, one of the key things for advancement.” Pyle & Merron, Angry 
Colonal About to Quit, Washington Post, June 24, 1971, § F, at 1, cols. 1-4, at 6, 
cols. 1-2. Lieutenant James B. Duffy testified that he considered Army policy to 
measure military success by the body count. See T. Taylor, supra note 51, at 151.

The charge is credible enough. The hunger of United States officials 
for favorable statistics and indices of success may well have driven com
manders at different levels to supply the highest possible body counts. 
When these pressures reach the company level, combat soldiers might 
understandably lack the ability or disposition to agonize over distinctions 
between combatants and noncombatants. Moreover, there is reason to 
believe that in many cases the distinction was clear enough but the body 
count was barbarously and cynically manipulated.81

This is one charge that is eminently a matter for command responsi
bility. There can be no objection to body counts per se and reports on 
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them. They are a necessary feature of war. But if unreasonable pres
sures for high body counts were in fact accompanied by implied license 
with respect both to the targets of attack and the victims to be counted, 
there arises a major violation of the law of war on the part of the re
sponsible commanders as well as the subordinate commanders and troops 
involved. It should be emphasized that the responsibility involves neglect 
and failure to prevent, repress, and punish the killing of noncombatants, 
not responsibility for the body count requirements themselves. If limited 
to usual necessary reporting of real enemy casualties, the body count 
system is legitimate.

Napalnt and Weapons Causing “Unnecessary” Suffering. Na
palm, even more than the deadly firepower of United States forces, has 
been symbolic of the horrors of the Vietnam War in the eyes of anti
war forces.82 Unquestionably, napalm burns cause terrible suffering, 
and its use tends to violate the principle prohibiting weapons that cause 
unnecessary suffering.83 Moreover, napalm may fall within the scope 
of prohibitions against chemical warfare.

s2 Clergy and Laymen Concerned About Vietnam, In the Name of America 6, 
269-71 (1968).

"-Hague Convention IV, art. 23(e). “There has been the indiscriminate use of 
napalm on hamlets and villages thought to shelter the V.C. Napalm destroys villages 
and kills and maims the innocent along with the guilty. . . .” R. Hammer, supra note 
72, at 200; see Meyrowitz, The Laiv of War in Vietnam, in 2 The Vietnam War 
and International Law 516, 554 (R. Falk ed. 1969); Petrowski, supra note 70, at 
503-04.

84 See Meyrowitz, supra note 83, at 554; Petrowski, supra note 70, at 503-04. See 
generally R.S. Churchill & W.S. Churchill, The Six Day War 171 (1967).

However, if one adopts the reasonable position of the United States 
Army that the identification of weapons that cause unnecessary suffering 
is accomplished by international practice, it appears that napalm is not 
prohibited. On the contrary, it is widely used by modern military forces, 
being used, for example, in the 1967 Middle East War by the Israelis.84 
Napalm has proven to be a necessary and effective weapon, particularly 
against jungle positions and strong fortifications. Renunciation of na
palm, then, unlike other controversial means including many forms of 
chemical-biological warfare, would represent a substantial loss from the 
standpoint of military utility.

This is one case where initiatives for improvement of the law of war 
should be distinguished from prosecution of war crimes. The use of 
napalm is not per se a war crime. Its misuse so as to cause disproportion
ate death, suffering, and destruction to civilians and nonmilitary targets 
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is a war crime. The ultimate legality of its use, therefore, must be judged 
by a careful examination of the context in which it is employed.

A number of other allegations have been brought concerning use bv 
the Viet Cong and North Vietnamese of cruel traps and other primi
tive methods of inflicting suffering and death.85 86 87 Despite the potential 
merits of some efforts to ban or restrict these means, there is at this time 
no sufficient reason to believe that they are illegal and that their use is 
criminal.

85 See Petrowski, supra note 70, at 503-06.
86 Id. at 504, 506.
87 Id. at 439-515.

Generally, even critics of the conduct of the Vietnam War reflect that 
vague and inconclusive state of the question of defining and banning or 
limiting means which cause unnecessary suffering.bG Unless a patentlv 
disproportionate or deliberately cruel and vindictive use of such means 
can be proven, this portion of the law of war is not likely to be the basis 
for valid charges of war crimes.

Bombing in North Vietnam. At the present time, there is vir
tually no international law regulating strategic bombing.s; Increased use 
of air-support for tactical purposes at least justifies submission of tactical 
strikes to the meager rules governing firepower and bombardment in 
ground warfare. But there is literally no law of war, except for general 
principles, governing strategic bombing. There is no conventional law. 
There are no Nuremberg or other war crimes precedents. The cus
tomary practice of states is to engage in whatever forms of strategic 
bombing that are necessary and possible. There remain only the general 
principles of legitimate military necessity, its central component pro
portionality, and the principle of protection (not immunity) of non- 
combatants and nonmilitary targets from direct intentional attack. Even 
in the absence of specific international law rules on aerial bombardment, 
it is a legitimate legal question to ask whether individual air raids or 
categories of raids against North Vietnam were justified and whether 
they infringed unreasonably upon the principle of protection of non- 
combatants and nonmilitary targets from direct intentional attack. Of 
course, such inquiries are difficult. They involve judgments concerning 
the legitimacy both of objectives and means, as well as their reasonable
ness when balanced against requirements of imposing minimal injury 
and destruction on noncombatants and nonmilitary or protected targets. 
In contrast to tactical bombing, strategic bombing missions usually pro
duce a sufficient record of targets, rationales for their attack, and results 

suffering.bG
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to justify a more searching review than is often possible or fair in the 
case of employment of air or ground firepower in combat.88

88See generally A. Enthoven & K. Smith, supra note 74, at 303-05.
89 Id. at 303; see C. Cooper, The Lost Crusade 258-62 (1970) (evolution of strategic 

bombing policy).
90 See A. Enthoven & K. Smith, supra note 74, at 303; U. S. News and World Rep., 

Feb. 15, 1971, at 23; id., Apr. 22, 1968, at 61.
91 C. Cooper, supra note 89, at 262. Each “package" of targets was carefully reviewed 

by the Pentagon, the State Department, and the White House. This review process 
eroded bv late 1966, as it became more and more difficult to get sensitive targets stricken 
from the list. Eventually, guidance on bombing restrictions was derived from broad 
instructions rather than target-by-target examination. Id.

Cj2 I hose visiting North Vietnam have remarked on the prevalent bomb damage to 
rural areas, apparently remote from any worthwhile targets, and the use of antipersonnel 
bombs. T. Taylor, supra note 51, at 141-42; see H. Salisbury, Beyond the Lines- 
Hanoi 85-88 (1967); Petrowski, supra note 70, at 499.

93 Mevrowitz, supra note 83, at 552; see Lockwood, Recollections of Four Weeks with 
the Enemy, Life, Apr. 7, 1967, at 44c (North Vietnamese rail and road junction was de- 
stroved along with schools, churches, and dispensaries).

This has been particularly true with respect to the bombing of North 
Vietnam, because from the outset the goals have been two-fold—political 
and military. The bombing of North Vietnam has at all times been 
treated by the parties to the conflict as an instrument of coercion, a type 
of negotiation by violence,89 as well as an instrument of the conduct 
of the war. Obviously, all bombing has some military advantage, and, 
it was claimed, most United States bombing in the North has reasonable 
military objectives of interdiction of enemy forces and supply routes 
as well as permissible destruction of the enemy’s war-making capacity.90 
But, it appears, interdiction was never as successful as proponents of air 
power had hoped. Destruction of the enemy’s war-making capacity 
emerged as a goal of limited importance at best, given North Vietnam’s 
limited capacity and its reliance on outside assistance. That United States 
airpower was not unlimited was demonstrated by general abstention 
from the type of attacks on Haiphong, for example,91 that would se
riously have interdicted this outside assistance. Indeed, the whole phe
nomenon of an air war controlled in significant measure from the White 
House, turned on and off, altered, and finally virtually abandoned while 
hostilities continued, is unique.

Thus, some of the charges made against the United States concern 
allegations that attacks were made on targets possessing negligible or 
no military significance.92 Other charges protest United States destruc
tion of protected places such as hospitals, sanitariums, and other humani
tarian institutions.93 Unless very persuasive claims that such institutions 
housed or masked important military targets or activities are substan
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tiated, charges of this kind obviously engender responsibility for war 
crimes.

The principal practical difficulty in pressing such charges is that of 
proving that these attacks on protected places were intentional rather 
than accidental. North Vietnamese air defense measures were formid
able and many United States aircraft and their crews were downed.94 
Perception and identification of targets could be faulty and tragic with
out being necessarily criminal.

94 Meyrowitz, supra note 83, at 552-53.
95 The North Vienamese have branded the raids unlawful, and during K65 and 

1966 threatened to try captured American pilots as war criminals under the Nurem
berg precedents. T. Taylor, supra note 51, at 140.

Q6The North Vietnamese charge that United States aviators are criminals because 
they caused “devastation not justified by military necessity.” Time, July 29, 1966, at 13.

97 President Johnson at a press conference said that the very notion that captive 
United States flyers are war criminals is “deplorable and repulsive.” Id. at 12-13. The 
North Vietnamese withdrew their threat to try United States pilots as war criminals. 
Id., Aug. 5, 1966, at 26. President Johnson warned North Vietnam to treat the prisoners 
according to the Geneva POW Convention of 1949 to which both countries sub
scribe. U.S. News & World Rep., Aug. 1, 1966, at 20-21.

Taken in terms of the kinds of responsibility distinguished above, the 
following general statements are in order: Individual or unit attacks 
on protected or nonmilitary targets, undertaken on the individual's ini
tiative are war crimes and engender the requirements of command re
sponsibility previously outlined; and unit air attacks whose achieved and 
predictable destruction was disproportionate to the stated objectives 
and, in particular, to the protected values of noncombatant life and 
property are primarily matters of command responsibility.

The question of responsibility, of course, is a real one for the cap
tured airman.95 It is legitimate to try such prisoners for substantiated 
illegal attacks such as bombing of clearly marked hospitals without iron
clad evidence that its protected character had been relinquished through 
illegal abuse thereof, and strafing of Red Cross personnel, installations, 
and vehicles.96 It is not legitimate under existing international law to 
try airmen as war criminals simply because their attacks are judged to 
threaten the safety of protected persons and places.97 It will be recalled 
that North Vietnamese threats to conduct war crimes trials for such 
activities were cancelled after near-universal protests from the interna
tional community.

Another common criticism of the air war against North Vietnam is 
centered on quantitative comparisons with previous wars. It has been 
repeatedly deplored that more bomb tonnage has been dropped on 
“little,” backward North Vietnam than was dropped on industrial ene- 
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mies such as Germany and Japan in World War II.98 This kind of 
objection is not unanswerable. To be sure, from the standpoint of mili
tary “lessons learned” it seems to have been demonstrated once again 
that enormous bombing programs will not stop the continued flow of 
troops and supplies from a determined enemy exercising iron control 
over its people and resources. On the other hand, it can be argued that 
the enemy’s effectiveness in South Vietnam would have been greatly 
enhanced had these attacks on supply lines and rear-area support facili
ties not been carried out.

98 The L’nitcd States has dropped over Indochina nearly three times the tonnage 
of bombs that it dropped during all of World War II; nearly six million tons of 
bombs alone—a tonnage equal to the explosive force of more than 200 Hiroshima- 
type atomic bombs. See Kennedy, supra note 73, at 808.

A further complicating factor has once more been demonstrated in 
Vietnam, namely, the fallibility of “precision” bombing. As in previous 
modern wars, bombing continues to destroy targets other than those 
intended. Presumably such errors and accidents account for some of 
the apparently inexplicable or downright illegal results protested.

In summary, there is little justification for condemning United States 
strategic bombing policies in North Vietnam as war crimes. There is 
reason to condemn proven excesses unjustifiable in terms of legitimate 
military necessity. Thus far it does not appear that a persuasive argu
ment has been made that there was widespread terror bombing as a 
matter of policy. The greatest part of the bombing campaign, which 
produced the lamented tonnages and casualties, seems to have been 
within the scope of that which could be expected in a protracted war 
characterized by constantly renewed and increased efforts at supply of 
troops and equipment on the one side and their interdiction on the other. 
In terms of policy, the air war in North Vietnam has seen important 
restraints, including abstention from “city busting” attacks on Hanoi 
and I Iaiphong of the type that were common in World War II.

Chemical Warfare: Defoliation and Crop Destruction. As the
preceding discussions of firepower and bombing should indicate, the 
most destructive means of war do not necessarily confront the most 
formidable legal restraints. In the case of various forms of chemical 
warfare, formidable legal restraints confront means whose destructive 
capacity and military utility are uncertain. This is not surprising. It is 
clear that since the revulsion following use of gas warfare in World 
War I. military forces have been skeptical about the comparative ad
vantages of chemical and biological warfare. Revulsion against a weapon 
will not often result in its prohibition if it demonstrates effectiveness, but 
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it will produce a ban if accompanied by doubts as to its value and appre
hension about the dangers of initiating its use.

Thus, in World War II, aside from very marginal controversies over 
napalm and white phosphorous shells, there was no use nor even a very 
serious threat of employment of any form of chemical-biological war
fare. This was even more significant given the bitterness and violence 
of the conflict generally and the fact that commanders were known to 
have requested chemical means as militarily necessary in the Pacific 
theater. Such is the background for charges of violation of international 
law in Vietnam by reason of the use of proscribed chemical means.

There undoubtedly have been possible military uses for chemical 
warfare in Vietnam and military advantages from its use. Use of chem
ical means has also undoubtedly resulted in suffering and deleterious 
results" for Vietnam and its people, factors which are at best regrettable 
and at worst perhaps gravely disproportionate to the purported military 
advantages. It is not proposed to offer an opinion on these complex 
and technical questions. It is necessary and proper, however, for a studv 
reviewing the law of war in the light of the Vietnam War to assess the 
implications of the use of chemical means by the United States for the 
present and future state of that law.

United States nonadherence to the Geneva Protocol of 1925 and inter
pretations of customary law have reserved freedom of action with respect 
to chemical-biological warfare. But prior to the Vietnam War United 
States policy had been indistinguishable from that of states adhering to 
the Geneva Protocol.* 100 Two arguments of military necessity seem to 
have motivated departures from the United States’ policies that had 
survived World War II and the Korean War. It is argued that various 
so-called nonlethal gases are necessary for use against enemy troops 
and installations, usually dug into bunkers and tunnels, in which civil
ians also often take refuge. The plausible argument has been advanced 
that use of such “riot-control” gases as tear-gas and nausea-gas to force 
fugitives from hiding would save casualties on both sides and be less dan
gerous to civilians than standard infantry methods which tend to rely on 

"See D’Amato, Gould, & Woods, War Crimes and Vietnam: The “Nuremberg 
Defense” and the Military Service Resister, 57 Calif. L. Rev. 1055, 1057, 1093-97 (1969). 
Dr. Galston, the Yale biologist and a constant critic of American policy on herbicidal 
operations in Vietnam, has said: “We know that most of the truck crops grown along 
roads, canals, and trails, and formerly brought to Saigon, have been essentially aban
doned because of the deliberate or inadvertent falling of these defoliant sprays; many 
crops in the Saigon area are simply not being harvested.” New Yorker, Feb. 7, 1970, 
at 36.

ioo See O’Brien, supra note 9, at 34-37.
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bursts of firepower and hand grenades.101 This justification for non- 
lethal chemical gases is obviously buttressed by the fact that they are 
used almost universally as “humane” police weapons.

101 See A.V. Thomas & A.J. Thomas, Jr., Legal Limits on the Use of Chemical 
and Biological Weapons 148-50 (1970). However, reports from Vietnam show that 
gas has been used merely to flush out the enemy to be killed by our weapons. Bunn, 
Banning Poison Gas and Germ Warfare: Should the US. Agree?, 1969 Wis. L. Rev. 
375, 405-06.

102 D’Amato, Gould, & Woods, supra note 99, at 1093-95.
103 See A.V. Thomas & A.J. Thomas, supra note 101, at 148-49; D’Amato, Gould, & 

Woods, supra note 99, at 1095.
104 In 1966 a petition was sent to President Johnson by 22 scientists stating that the 

“large scale use of anti-crop and ‘non lethal’ anti-personnel chemical weapons in 
Vietnam constituted a dangerous precedent in chemical and biological warfare. . . .” 
New Yorker, Feb. 7, 1970, at 36.

Critics of the use of these means attack this rationale by charging 
that, under conditions often occurring in Vietnam, nonlethal gases can 
be lethal or can cause serious injuries. Such charges particularly relate 
to the effects of these gases on women and children.102 Moreover, it is 
also charged that these chemical means have not, in fact, been used 
mainly to save civilian lives, but rather have been used to drive enemy 
forces from their positions, making them vulnerable to attack with the 
more lethal means.103

To the extent that these criticisms are valid, the initial rationale for 
breaking the ban on any use of chemical warfare is discredited. There 
remains simply the argument that these means are judged necessary for 
the more effective destruction of the enemy and that this necessity should 
override their effects on civilians. It also means that the argument of 
military utility overrides the presumption against chemical warfare 
which survived other similar arguments in World Mar II and Korea.

The strongest argument against chemical-biological warfare has always 
been the fact that restricted use will merely precede unrestricted use.104 
The objection appears to have been borne out by the Vietnam experi
ence. If, as appears to have been the case, initial rationales and expec
tations concerning the use of chemical warfare break down, the already 
fragile restraints against widespread use of chemical warfare in interna
tional law are likely to collapse rapidly. The mildest view of the policy 
on nonlethal gas is that it is an understandable mistake. If pressed for 
an “either-or” answer on the legality of this policy it must be considered 
illegal. The nonlethal gas policy in Vietnam broke with international 
conventional law, which the United States should respect, and custom
ary international law which should be obeyed. As a major power and 
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belligerent, the United States’ example in this instance is influential and 
harmful.

Given the nature of the legal status of these means of warfare, how
ever, it is not justifiable to hold individuals and units responsible for the 
execution of these policies. It may be assumed that through training 
and operational directives it was conveyed explicitly that the use of 
these means was both necessary and legally permissible. The units em
ploying these forms of chemical warfare would also perceive them to 
be of immediate advantage and could not reasonably be expected to 
question their legality. Legal responsibility for these policies, therefore, 
rests with those who directed and authorized their use.

The use of herbicides in Vietnam raises more difficult issues. The 
claims of military necessity and the charges of disproportionate injury 
to the people and the land of South Vietnam collide head-on. Defolia
tion by herbicides has been widely employed in order to strip the enemy 
of vital concealment along roads and trails, the defensive perimeters of 
United States and allied forces, and other combat and communications 
areas.105 Crop destruction has been carried out with the understanding 
that the crops are only or mainly of use to the enemy and his supporters 
or those under his control. Destruction of these crops is equated with 
denial to the enemy of stores of supplies or supply convoys.106

105 A.V. Thomas & A.J. Thomas, supra note 101, at 150, 294 n.102; D’Amato, Gould, 
& Woods, supra note 99, at 1095-96. The following figures on the number of acres 
sprayed with herbicides in Vietnam were released: 1962—4,940; 1963—24,700; 1964— 
74,100; 1965-155,610; 1966-741,247; 1967-1,486,446; 1968-1,267,110; 1969-1,000,000 (est.). 
New Yorker, Feb. 7, 1970, at 32.

106 See generally A.V. Thomas & A.J. Thomas, supra note 101, at 150.

Each of these purposes is legitimate in war. If carried out bv non
chemical means, individual instances of destruction might be decried, 
but no general legal objection would be justified. It appears, however, 
that chemical means are the only effective method for crop destruction 
and defoliation in dangerous or inaccessible areas over a protracted period 
of time. Both because these herbicides were forms of chemical warfare 
and because, as employed in Vietnam, they have had considerable effect, 
their use has been criticized as cruel and termed illegal.

Specifically, that which is said to be illegal about the use of herbicides 
in Vietnam is that 1) they are prohibited by the Geneva Gas Protocol of 
1925 and customary international law; 2) they cause starvation, hunger, 
sickness, and misery in the civilian population; and 3) they inflict eco
logical damage. The objection on grounds that all chemical warfare is 
prohibited raises issues very similar to those confronting nonlcthal gas. 
It is not unreasonable to argue that herbicides fall within the broad 
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language of the Geneva Protocol of 1925 and are, therefore, outlawed. 
However, it is more difficult than in the case of nonlethal gas to press 
the further argument of a customary law prohibition, an important 
argument in view of United States nonadhesion to the Geneva Protocol. 
Whereas nonlethal gas can be assimilated into the rejection of chemical 
warfare as experienced in World War I, the use of herbicides, as in 
Vietnam, is something quite different from standard chemical warfare.

The fact of the matter is that there is probably no sufficient practice 
of bellisrcrents to yield customary law on herbicides, because the capabil
ity, occasion, and need have not coincided. The use of herbicides by the 
United States in Vietnam may foreshadow the direction of future prac
tice or may remain an isolated case. It would seem facile and unjustified 
to dispose of the legality of herbicides in Vietnam by an interpretation 
of international law which the United States formally rejects, although 
the rejection is within the context of a generally positive position of 
control of chemical warfare and prohibition of biological warfare.106a

Contemplating the issues of injury to the civilian population, the task 
of marshalling sufficient data to appraise the proportionality of these 
measures is difficult. Such an appraisal calls for a serious comparison by 
relevant experts of the reasonableness of the objectives of the herbicide 
campaigns and their actual estimated result in military terms, as against 
the estimated importance of the injury done to the civilian population. 
Analogies from the traditional practices of belligerents do not favor the 
civilians. For example, there has never been any limit on the preroga
tive of belligerent forces to clear a field of fire around their positions. 
Much of the defoliation program appears akin to this practice. As for 
crop destruction, precedents from “starvation blockades” of modern 
war and their less efficient, but not less ambitious, predecessors in 18th 
and 19th century blockades and sieges do not provide much of a basis 
for condemnation of its harmful effects.107 The stronger legal objection 
seems to remain the one directed against use of any form of chemical 
warfare, rather than the actual effects of such warfare.

10 ’aSte id. at 170-71; 64 Am. J. Int’l L. 386 (1970) (President Nixon’s proposals 
of Nov. 25, 1969).

107 ,\k yrowitz vigorously disputes the validity of making the “abuse analogy” between 
the practice of sieges and blockades and crop destruction in Vietnam. He insists that 
since it is “completely impossible to maintain that the rice harvests are solely destined, 
or even, for that matter, mostly destined, to feed NLF combatants” destruction of 
such crops is a deliberate attack on the civilian population and illegal. Meyrowitz, 
nipra norc 83, at 558-59. This leaves unresolved the intractable problem of distinguish
ing the link of the population in a guerilla war to the belligerents from populations in 
conventional wars. The ultimate question is that if it is legal to starve civilians in con
ventional blockades why should crop destruction in counter-insurgency wars be deemed 
illegal?
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Early arguments against herbicides on the basis of their alleged impact 
on ecological values, like most legal arguments about ecology, appear 
to be inconclusive. Doubtless experts can exchange technical evidence 
and rebuttals tending to prove or disprove such objections. For the stu
dent of the law of war a more normative, traditional, and nontechnical 
argument is probably more persuasive. One of the ancient strands in the 
development of some minimal laws of war has been the presumption 
against means which cause permanent or disproportionate injury to the 
earth and its peoples.108 The early history of the law of war has uncov
ered unwritten rules protecting wells, oases, fruit trees, and other sources 
of life in inhospitable regions. Throughout history, and even at modern 
war crimes trials, scorched earth policies have been excoriated and 
legally condemned because their effects were disproportionate or even 
wanton.109

108 2 C. Phillipson, The International Law and Custom of Ancient Greece and 
Rome 209 (1911).

109 See 1 J. Garner, International Law and The World War 315-21 (1920) 
(World War I German violations). Article 9(b) of the Nuremberg Charter included 
as war crimes: “wanton destruction of cities, towns, or villages, or devastation not 
justified by military necessity.” 22 N.I.M.T. 414.

no But see Nossiter, Pentagon Fights Herbicide Ban, Washington Post, July 3, 1971, 
§ A, at 16, cols. 1-4.

Technically competent inquiries will be necessary before this issue can 
be more adequately discussed. There is a sizable literature condemning 
“ecocide” in Vietnam but its partisan and strident character tends in 
many cases to limit its value. Meanwhile, President Nixon recently has 
announced that the United States is “initiating a program for an orderlv, 
yet rapid phase-out of the herbicide operations” in Vietnam.110

In view of these considerations, it would appear that the law of war 
could be strengthened in its most vulnerable area, control of the means 
of destruction, by renunciation of herbicides. This appears to be the 
kind of arms control development which the United States has been 
seeking, that is, elimination or regulation of a means that has sufficient 
military utility to make its denial significant but not enough to consti
tute a dangerous loss of needed military power. That which compli
cates the question is the context of war crimes and command responsi
bility in Vietnam. Are those who ordered and carried out the defoliation 
and crop control program war criminals? The answer would seem to be 
negative. Certainly, those engaged in the implementation of the program 
would have reason to believe that their operations were legally permis
sible and genuinely necessary. As in the comparison of nonlethal gas 
to domestic riot control measures, the view that most herbicides were 
“just weed killers” is not unreasonable.
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The responsibility for decisions to use such means of warfare rests 
with higher government officials. Indeed, in this instance it would ap
pear to be as much or more the responsibility of the civilian department 
leads and their legal advisors as of the principal military commanders. If, 
as may be the case, the military overrode the civilians on arguments of 
clear military necessity against unclear legal status, the responsibility 
on this subject was eminently that of the President and his chief ad
visors. Thus, the whole chemical warfare controversy, both the use of 
nonlethal gas and of herbicides, is far removed from the controversies 
over alleged abuse of firepower and misbehavior of troops. It is a policy 
question and top policy decisionmakers remain the responsible parties.

Prisoners of War. In contrast to the law pertaining to weapons
and other means of warfare, the law protecting prisoners of war pro
vides the strongest provisions in the law of war. Despite prior massive 
violations, the law protecting prisoners of war has received general and 
usually acceptable observance in most modern conflicts. Whereas proof 
of the law's successes and failures is often difficult in the area of regu
lation of weapons, the millions of prisoners who have survived and re
turned to their homes attest to the efficacy of rules governing prisoners 
of war.

Aside from occasional reservations or clarifications, the United States 
follows the prisoner of war régime as codified in the Geneva Conven
tion of 1949.111 This Convention, unfortunately, is not subscribed to by 
communist belligerents such as North Korea, North Vietnam, and the 
National Liberation Front. From the onset of full intervention in the 
Vietnam conflict in 1965, the United States affirmed the applicability 
and binding character of the Geneva Convention in dealing with pris
oners of war. Thus, in the United States’ view, the whole controversy 
concerning belligerent status for regulationary and irregular forces was 
settled so as to extend the full protection of the law of war.

111 Geneva POW Convention. The United States has stated that it will apply the 
provisions of the Geneva Convention and that it expects the other parties to the con
flict to do likewise. 53 U.S. Dep’t of State Bull. 447 (1965); see Levie, Maltreatment 
of Prisoners of War in Vietnam, in 2 The Vietnam War and International Law 
361-62 (R. Falk ed. 1969); Petrowski, supra note 70, at 481-86.

In these circumstances it has been charged that the United States is 
responsible for gross violations of the Geneva Convention of 1949 rela
tive to the treatment of prisoners of war. Some of the charges are directed 
at United States troops for denying quarter, for torturing captured 
enemy soldiers or those suspected to be soldiers, or for encouraging or 
condoning such misbehavior by South Vietnamese personnel with whom 
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they were operating. Other charges concern treatment by the South 
Vietnamese of prisoners turned over to them by United States forces. 
Somewhat less immediate, but also consequential, are charges against 
the South Vietnamese with respect to persons they themselves captured 
and detained.

There is little question about the widespread incidence of torture in 
Vietnam. Photographs of captives or suspects being dunked in water 
and threatened with knives at their throats or pistols at their heads have 
appeared frequently in widely circulated magazines and newspapers.11' 
Formal charges of denial of quarter, killing, or injuring captured ene
mies have been pressed before courts-martial.112 113 This is not surprising. 
Torture and mistreatment of captured enemies are notoriously common 
in revolutionary wars. They arise in part from the vehemence and 
cruelty of the conflict, in part from efforts at terrorization and intimi
dation, and in part from what is perceived as an unpleasant necessity. 
However deplorable, it is understandable that practices of interrogation, 
of freshly captured prisoners in particular, would broaden in application 
and deteriorate in implementation to produce widespread violations of 
the prohibitions against torture and mistreatment of prisoners of war. 
Thus, it would not require an expert on the law of war to predict at the 
time of any of the successive United States interventions and escalations 
in Vietnam that torture would be a major moral, legal, and political 
issue.

112 See Levie, supra note 111, at 376; Meyrowitz, supra note 83, at 561; Petrowski, 
supra note 70, at 513.

113 Captain Medina was accused of assaulting and mistreating prisoners but later ac
quitted. Lieutenant Colonel Herbert’s charges that two of his superiors conspired to 
torture and kill South Vietnamese civilians and Vietcong prisoners were substantiated 
in part by Army investigators who confirmed seven of Herbert’s 21 allegations. See 
Washington Post, Oct. 10, 1971, § A, at 3, cols. 5-8.

There is but one obstacle to closing the book and condemning, with
out further discussion, the infliction of torture on prisoners of war. A 
perennial argument exists for the necessity of torture to exact informa
tion from prisoners, particularly if they are thought to possess informa
tion of high military importance. This argument gains force in guerilla
type wars wherein opposing forces view surprise as a major factor in 
their success. Baldly stated this may sound horrendous, but it is not 
far-fetched to men at war who are weighing the injury to the prisoner 
against the likely casualties that they themselves or innocent parties may 
suffer. There are genuine moral dilemmas connected with torture. Un
derstandably, the conventional law does not attempt to deal with or 
even acknowledge them. The prohibition against torture and ill treat
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ment is absolute.114 There the matter rests, for neither official spokes
men for governments and armies nor international law publicists are 
likely to initiate frank and open speculation on such a subject.

114 See Geneva POW Convention, arts. 3, 13, 14, 17, 130.

\\ hen one confronts the task of assessing responsibility for torture 
and mistreatment of prisoners of war the distinctions that the law does 
not make and which official and scholarly commentaries avoid must be 
confronted. It should make a difference whether, for example, it is 
charged that personnel in a unit spontaneously indulged in torture and 
mistreatment of prisoners against official policies and practices; whether 
they did the same without serious efforts being made to prevent, repress, 
or punish this behavior; or whether their actions were either condoned, 
encouraged, implicitly required, or ordered. In the spectrum of com
plicity possible in the third alternative, however, it is most unlikely 
that official approval would be expressed. But there are different com
mand responsibilities for all three cases.

If it can be shown that the relevant command directives and practices 
strongly pursued the goal of protection of prisoners of war but that 
torture and mistreatment occurred nevertheless, the crimes are very 
individual and the commanders may be absolved from indirect liability. 
But, if the violations are such as to reveal demonstrable direct or implied 
negligence on the part of the relevant commanders, command respon
sibility dictates indirect liability for the crimes. If it can be shown that 
the commanders must have been aware that torture and mistreatment 
were regularly practiced, generally or in certain types of cases, they 
become participants with direct responsibility added to their indirect

I Essentially the same analysis would apply to torture and mistreatment 
of prisoners of war by South Vietnamese soldiers attached to American 
units or working together in joint operations. As long as prisoners re
main in United States hands there is total responsibility for their protec
tion.

Applying the criteria for command responsibility enunciated in the 
war crimes trials discussed above, very broad responsibility for torture 
and mistreatment of prisoners of war exists throughout the chain of 
command, in all units capturing and temporarily detaining prisoners. 
Commanders of such units do not have an absolute, per se responsi
bility. But evidence of a widespread pattern of violation of the right 
of prisoners of war to be protected against torture and mistreatment 
would create a prima facie presumption of at least indirect liability for 
the crimes. If the pattern shows evidence of widespread practices, the 
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entire relevant chain of command is subject to charges of direct as well 
as command responsibility. It would then be up to such commanders 
to attempt to rebut the presumption by demonstrating that their efforts 
at prevention, repression, and punishment of such practices were suffi
ciently strong.

Although the law makes no distinctions as to kinds or degrees of tor
ture and mistreatment of prisoners of war, two points contribute to an 
assessment of the magnitude of violations of the prohibitions against 
such treatment. Prescinding from the case of individual spontaneous 
atrocities, it would seem to make a significant difference whether more- 
or-less condoned or required practices violative of the law of war were 
directed selectively at prisoners supposedly possessing special knowledge, 
or whether they were imposed on the generality of prisoners taken and 
detained.

The moral dilemmas of torture occur principally when there is a high 
probability that its use will extract information that will save many 
casualties and much destruction. These practices are most debated in 
connection with the early phases of guerilla war, wherein adversaries are 
often caught in a deadly game of hide and seek.115 * Generally speaking, 
this predicament may be assumed to decline as warfare becomes more 
overt and widespread, as in Vietnam after 1965, although covert and 
guerilla warfare continue. Whatever the agonizing dilemmas of weigh
ing prohibited torture of a key enemy against the value of his informa
tion, there is no corresponding argument even in the most utilitarian 
terms for general mistreatment and torture of prisoners. The argument 
that some valuable information may be derived from a general practice 
of “roughing up” prisoners of war and reducing their resistance by 
denial of the protections and minimal care to which they are legally 
entitled is inadmissible.

115 W. O’Brien, War and/or Survival 227-36 (1969).
116See Levie, supra note 111, at 376-78; Meyrowitz, supra note 83, at 561-62; Petrowski, 

supra note 70, at 512-14.

In addition to charges of violations of the law of war by United States 
personnel or by South Vietnamese working with United States person
nel, it has been claimed that the treatment of many prisoners of war 
turned over to the South Vietnamese Government has not conformed 
to the standards required by the 1949 Geneva Convention.110 Article 12 
of that Convention places a continuing responsibility on the original 
detaining power even after the transfer of the prisoners of war to an
other party which adheres to the Convention. Thus, if South Viet
namese officials fail to abide by the provisions of the Convention, the 
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United States, as the original detaining power, must take positive steps 
to correct the situation or request the return of the prisoners of war.

Charges of violation of the prisoner of war regulations focus primarily 
upon South Vietnamese detainees, who have a right to full prisoner of 
war protections, rather than upon North Vietnamese soldiers held as 
prisoners.117 The difficulties in ensuring that all South Vietnamese pris
oners of war now in the hands of the Republic of Vietnam receive these 
protections are evident. In the first place, there are obviously problems 
in soning out military personnel who ought to be prisoners of war from 
civilians or paramilitary personnel who may clearly be enemies but who 
are not soldiers. Given the nature of the National Liberation Front, its 
organization, and its operational practices, there easily can be an honest 
difference of opinion as to whether it is proper to deny to an individual 
prisoner of war status and to hold him instead as a political prisoner or 
criminal.

in See Meyrowitz, supra note 83, at 560-61.
118 The joint United States and South Vietnamese Chieu Hoi (open arms) Program 

employs propaganda in the form of leaflets, radio announcements, broadcasts from 
planes and helicopters, and plays to induce Viet Cong and North Vietnamese soldiers 
to defect or “rally” to the South Vietnamese cause. The messages emphasize homesick
ness and war weariness. “Defection kits” are often provided in order to make the defec
tion as easy as possible. The potential defector is offered amnesty and retraining to aid 
the allied side. Time, Feb. 10, 1967, at 32; see D. Pike, War, Peace, and the Viet Cong 
65, 98-102,105-06 (1969).

119 Hague Convention IV, art. 20; Geneva POW Convention, art. 118.

Even with respect to those recognized and treated as prisoners of war, 
understandable political problems arise from the political-ideological 
character of the Vietnam conflict. The standard treatment of the pris
oner of war in an international conflict is to take him out of the war 
and hold him in a protected status until some settlement is reached. In 
a civil war such as that in Vietnam, the contestants each regard them
selves as rightful rulers of the country and the nationals, who are their 
prisoners, as potential subjects. It is common on both sides to under
take to “educate” such prisoners of war so that they will relinquish their 
ties with the other side.118

Such education may include coercive measures involving deprivation 
of the rights of prisoners of war. It also may include positive measures 
and rewards which are violative of the letter and spirit of the Hague and 
Geneva Conventions.119 Two issues are particularly important: 1) invol
untary service in the armed forces of the detaining power; and 2) invol
untary and prohibited labor for the detaining power.

Involuntary service in the armed forces of the detaining power is 
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prohibited by several conventions120 and, at least in theory, is a gross 
violation of the basic concept of prisoner status. It is, however, an 
understandable and widespread practice for opponents in a civil war to 
attempt to convert prisoners who appear to be genuine adherents of 
the other side’s ideology and to recruit from the vast numbers of unfor
tunates who appear to have no strong ideological convictions and who 
are willing to return to the war.

120 Hague Convention IV, art. 6; Geneva POW Convention, art. 130.
121 Geneva POW Convention, art. 130.

The key distinction between permissible conversion and recruitment 
in such circumstances and illegal violation of a basic right of the prisoner 
of war lies in the interpretation of “compelling a prisoner of war to 
serve in the forces of the hostile power.” 121 If the prisoner of war 
is persuaded by arguments and rewards, and if he does not consider the 
detaining power as hostile, it is certainly permissible for him to rally 
to the side of a government that purports to be his own. But if measures 
involving violations of the law of prisoners of war are employed to 
compel prisoners to serve involuntarily in the forces of the detaining 
power, a grave breach has occurred.

Clearly, it is a major and difficult undertaking to obtain the facts and 
implications of recruitment programs among prisoners of war by the 
Republic of Vietnam. No adequate source appears to be at hand. If, 
however, it could be proven that such programs had violated the 1 Iague 
and Geneva Conventions it would be a matter of the utmost seriousness 
for the government of the United States as well as for the Republic of 
Vietnam.

Involuntary labor by prisoners of war is also covered by provisions 
of the Hague and Geneva Conventions, the general thrust of these pro
visions being to prohibit labor which is clearly related to the conduct 
of war and is dangerous and unhealthy. Violations of these protections 
constitute a serious offense and arc usually indicative of other violations 
of prisoner of war protections.

Reflection on these problem areas makes it apparent that the respon
sibility of the United States for possible violations of the law protecting 
prisoners of war is clear in principle but difficult to meet. A belligerent 
has no legal responsibility for the treatment by its allies of prisoners the 
latter has captured and detained from the outset. It does have continuing 
responsibility for prisoners it has captured and turned over to the cobcl- 
ligerent. But if both categories are then confined together, the task 
of keeping track of the treatment accorded to those prisoners of war 
transferred is monumental. Nevertheless, the duty and the task persist
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under article 12 of the Geneva POW Convention. Insofar as the distri
bution of the responsibility of the United States is concerned in these 
matters, the main burden would appear to fall on the highest military 
commanders and on the United States Ambassador and top United 
States civilian officials whose duties would require or involve knowledge 
of the treatment of prisoners of war by the South Vietnamese.

Repressive Measures Against Civilians. Before confronting the
record of repressive measures taken against civilians in South Vietnam, 
it should be recalled that the international law governing treatment of 
civilians during belligerent occupation imposes substantial requirements 
on belligerents to maintain the minimal needs of a society, including 
governmental functions. Despite the difficulties arising from the poli
tical and military characteristics of the conflict, as well as the fact that 
Vietnam’s stage of development and geography impose limitations on 
such efforts, it appears that serious and sometimes successful efforts have 
been made to meet these requirements. This is to be expected because 
these legally required efforts are essential to the maintenance of those 
conditions necessary to give any meaning to the military conflict.122 
1 allures in this regard arc as much political and military as they are legal.

12-.Scc’ R. Thompson, Revolutionary War in W orld Strategy 130 31, 135-36, 
163 64 (1970). See generally G. Tanham, War W’ithout Guns (1966).

i23See R. Hammer, supra note 4, at 158-63 (testimony of Paul Mcadlo); Meyrowitz, 
supra note 83, at 539-40.

Charges of violations of international law, however, have not been 
centered on failures to provide necessary support and governance of 
the civilian population. Rather, they have concerned repressive meas
ures of allegedly widespread incidence. These measures include 1) 
torture and mistreatment of civilians; 2) disproportionate and wanton 
destruction; 3) pillage; 4) forcible population transfers; and 5) collec
tive penalties and reprisals.

1 he history of guerilla warfare is replete with acts of repression 
against civilian populations believed to be giving support, willingly or 
not, to guerilla forces. These acts are motivated by the desire for in
formation, the hope they will intimidate, the urge to punish or gain 
vengeance, and sheer frustration. Permeating all such behavior are temp
tations to take advantage of the plight of the people and society.

Debates surrounding the My lai Massacre have emphasized that tradi
tional sources of civilian repression have been fueled in Vietnam by the 
involvement of civilians, including women and small children, in such 
combat functions as throwing grenades, setting booby traps, and serv
ing as spies, scouts, and messengers for the combat forces.123 Moreover, 
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where certain areas have been controlled for years by insurgent forces, 
such participation in and support of combat operations by the civilians 
has often been so broad and integral as to give real meaning to the notion 
of the ‘‘armed camp.”

These problems pervade the Vietnam War and comprise the setting 
for most of the repressive behavior by the United States and its allied 
forces that is denounced as illegal. Added to these factors are the pre
viously discussed problems of massive firepower and great mobility 
which have made battlefields of all parts of Vietnam. The psychology of 
the battlefield, including the psychology of troops subjected to intense 
fire and the taking of heavy casualties, is obviously at work in many 
of the situations that have produced violations of the law of war.

None of the foregoing considerations is offered by way of justifica
tion for war crimes. These considerations, however, do create prob
lems, problems for the law of war and problems for belligerents desirous 
of gaining meaningful success. For example, it has been observed that 
there are cases where torture and mistreatment of prisoners of war dur
ing interrogation may be understandable even if illegal. The possibility 
that similar cases could arise with civilians is plausible. In addition to 
difficulties which arise in distinguishing true civilians from soldiers not in 
uniform or carrying distinctive insignia, it is quite possible that a civilian 
may be identified as part of the enemy infrastructure. He may reason
ably be thought to have the kind of information that is considered so 
important as to justify violation of the strict prohibition against torture 
and mistreatment of civilians. This contingency appears to be even 
more remote, however, than that of the exceptional case where viola
tion of the rule against torture of a prisoner of war can be explained.

All that has been said about the ultimate binding force of the pro
hibition of torture and mistreatment of prisoners of war applies to civ
ilians.124 Likewise it would appear that command responsibility for 
torture and mistreatment of civilians in interrogations, whether effected 
by United States or allied South Vietnamese troops, is the same as in the 
case of violations of the rights of prisoners of war. The official United 
States position strongly affirms the standards required by the law of 
war, not only because of the conventional duty to do so but also because 
of the political-military necessity of such a stance. Evidence of this 
concern of the United States Government and the chain of command in 
Vietnam for the protection of civilians includes directives and legal pro
ceedings against violators.125

124 Geneva Civilian Convention, arts. 27, 31, 32.
125 See T. Taylor, supra note 51, at 168.
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It is the gap between the record of physical violence against Viet
namese civilians and the official directives and evidences of their enforce
ment that reveals a major problem of command responsibility. It is not 
possible here to discuss the reasons for this gap. Many of them un
doubtedly involve basic racial, cultural characteristics of the American 
society and United States troops. Some of them, as suggested, reflect 
the immemorial temptations of the strong among the weak. On the one 
hand there is no question that there have been many occasions of tor
ture and mistreatment of civilians by United States troops or their allies. 
On the other, it is undeniable that official efforts to prevent, repress, 
and punish such misbehavior have been serious. It is very difficult to 
evaluate the incidence of the violations as against the totality of occa
sions for troops to encounter civilians in combat or combat-related 
situations.

The Mylai Massacre is cited by some as typical of American behavior 
in Vietnam,1-6 although such charges are categorically denied by the 
Government. Since there are few credible reports of atrocities com
parable to those perpetrated at Mylai, difficulties arise in applying the 
two key criteria of the precedents on command responsibility. First, 
despite facile accusations, it is really not established that the record of 
torturing, mistreatment, and killing of civilians in Vietnam is so wide
spread and clear that the facts speak for themselves, thus imposing an 
indirect liability for the war crimes on the responsible commanders. 
Second, the record of command efforts to prevent, repress, and punish 
is sufficiently strong so that it cannot be brushed aside on the ground 
that the record of violations proves these efforts to have been so ineffec
tual as to constitute negligent failure.

126 See R. Hammer, supra note 72, at 197. See generally Life, July 9, 1971, at 22; 
Newsweek, Apr. 12, 1971, at 30.

127 See Meyrowitz, supra note 83, at 568-71; Petrowski, supra note 70, at 494-98; 
Newsweek, Apr. 12, 1971, at 31. According to estimates of the Senate Subcommittee 
on Refugees, at least 325,000 South Vietnamese civilians have been killed, most of 
them as a result of allied action. Id.

In the case of disproportionate and wanton destruction, the distinction 
between required, condoned, and officially forbidden actions once again 
arises. In the process of search and destroy and other missions it fre
quently has been the policy to destroy individual habitations and pieces 
of property or indeed whole hamlets or villages.126 127 Destruction within 
broad areas has been effected by means of a scorched earth policy. 
Unlike torture and mistreatment or nonsanctioned individual acts of 
destruction, such policies are said to be justified by military necessity. 
A number of convention provisions reserve cases of military necessity 
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from the general prohibition of destruction of homes and property.1-8 
Each such case, then, becomes a matter for contextual evaluation as 
was the case in some of the war crimes trials after World War II.

128 Hague Convention IV, art. 23(g); Geneva Civilian Convention, arts. 27, 28.
129 Hague Convention IV, arts. 28, 47; Geneva Civilian Convention, art. 35.
130 Six million refugees have been moved. Kennedy, supra note 73, at 806. The 

conditions in refugee camps have been found to be deplorable: “Invariably the camps 
were overcrowded, food and even drinking water was scarce, schools and medical 
dispensaries far below professed minimum GVN goals.” Staff of the Subcomm, to 
Investigate Problems Connected with Refugees and Escapees cf the Senate Comm, 
on the Judiciary, 90th Cong., 2d Sess., Report on Civilian Casualty and Refugee 
Problems in South Vietnam, Findings and Recommendations 10 (Comm. Print 1968).

In December 1967, the GAO conducted a study of 18 “official” camps accommodat
ing 28,460 refugees. The results were as follows: (1) only 826 of the minimum require
ment of 1,847 housing units were in existence—under 45 percent; (2) only 14 schools of 
the minimum scheduled 60 were in existence; (3) only three medical dispensaries of 
the 50 required were in existence; and (4) less than one percent of the 940 sanitation 
facilities set forth as minimum requirements were in existence. Id. at 11; see Subcomm, 
to Investigate Probi.fms Connectfd with Refugees and Escapees of the Senate Comm, 
on the Judiciary, 92d Cong., 1st Sess., Report on War-Related Civilian Problems in 
Indochina, Part I—Vietnam 1-4, 26-41, 44 (Comm. Print 1971).

131 See C. Cooper, supra note 89, at 157-58; D. Pike, supra note 118, at 99-102.

If destruction is ordered, responsibility is placed squarely with the 
relevant senior commanders. Such orders involve judgments which sub
ordinates cannot usually be expected to question. If the destruction is 
condoned or insufficiently controlled, responsibility is spread throughout 
the relevant levels of the chain of command when there is no formal 
order or overall policy. If destruction of private property results from 
individual acts, the usual requirements of command supervision and 
responsibility are in effect.

Pillage is one of the few phenomena of war which is clearly pro
hibited by the law of war, by the laws of belligerent armies, and by the 
dictates of military efficiency and discipline. The law of pillage is clearlv 
codified in the Hague and Geneva Civilian Conventions.1-9 Dealing with 
pillage is a normal command responsibility which, if not met, engenders 
indirect liability.

Forcible population transfers and inadequate treatment of refugees 
rank as major practical problems and are among the more serious charges 
of violations of the laws of war in Vietnam.128 129 130 Forcible population 
transfers in Vietnam often have followed the general pattern established 
by counter-insurgency experts in Malaya131 and elsewhere of removing 
large numbers of people from areas controlled by or vulnerable to the 
enemy in order to deprive the insurgents of the human and material 
resources requisite to their needs. It is a variant of the scorched earth 
policy.
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Before such transfers are effected it may not be established—and will 
probably not be considered relevant by the counter-insurgent authori
ties—what the loyalties and desires of the people affected may be. In 
fact, the people affected may run the range from active supporters of 
or sympathizers with the insurgents, through the noncommitted who 
want to be left alone, to government loyalists who may appreciate the 
measure taken. In any event, the entire population of an area is trans
ferred either to quasi-temporary refugee camps or to resettlement areas. 
Necessarily, injury is suffered with respect to the values of home, fam
ily, local and regional society, religion, culture, and livelihood—all of 
which are protected by the Hague and Geneva Conventions.132

1 - But see Geneva Civilian Convention, arts. 27 (“the parties to the conflict may 
take such measures of control and security in regard to protected persons as may be 
ncccs^arv as a result of the war”), 28 (“the presence of a protected person may not 
be used to render certain points or areas immune from military operations”).

13' Suspicion persists as to the justification for the treatment of primitive tribes in 
Indochina such as the Montagnards and Mcos. See Subcomm, to Investigate Problems 
CoNNICTFD WITH REFUGEES AND FSCAPEES OF THE SENATE CoMM. ON THE JUDICIARY, 92l) 

Cong., 1st Sess., Report on War-Related Civilian Problems in Indochina, Part I— 
Vietnam 12 (Comm. Print 1971); Staff of the Subcomm, to Investigate Problems 
CONNECTED WITH REFUGEES AND FSCAPEES OF THE SENATE Co.MM. ON THE JUDICIARY, 

91st Cong.. 2d Sess., Report on Refugees and Civilian War Casualty Problems in 
Indochina 27-28 (Comm. Print 1970).

Since the population transfers in Vietnam are all alleged to be neces
sary measures of security and control and since they may properly be 
called “military operations,” such transfers are permissible on their face. 
1 he manner in which they are carried out and the proportionality of 
their long-term effects are, however, open to question. Moreover, as is 
the case with respect to various minority groups, such transfers may not 
be motivated by security reasons, in which case they are contrary to the 
law of war.133 Compounding the complications is the fact that such 
transfers are controlled almost entirely by the South Vietnamese Gov
ernment. Generally speaking, it is virtually impossible as a matter of 
jurisdiction for United States commanders to affect significantly or be 
responsible for the decisions to make such population transfers and the 
implementation of such decisions. However, there are reported cases 
where United States participation was sufficiently integral to involve 
responsibility, particularly at the command levels that ordered such 
participation.

The policies which have dictated large scale population transfers are 
essentially the responsibility of the highest civilian levels of the govern
ments of the Republic of Vietnam and the United States. Military 
commanders have some responsibilities in this area, not only for United 
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States participation in the transfers but for the militarily ordained poli
cies of bombing and search and destroy which produce many oi the 
refugees whose flight has compounded the problems of providing for 
those involved in population transfers.

The World War 11 experience and war crimes precedents, which re
sulted in the finding of unlawful deportation, transfer, or confinement 
of protected persons as a serious offense, do not furnish a basis for con
demnation of the measures and rationales for population transfer and 
control in Vietnam. As with casualties from excessive firepower and 
bombing, there is no question of the evidence of grave injury to the 
people and land of Vietnam. There is no question that measures justi
fied by military necessity and security have inflicted grave injuries on 
the society that they were designed to defend, all of which suggests 
the heavy cost of such a war viewed from any of the belligerents’ per
spectives. With such lethal military-political-sccietal dynamics at work 
it is not surprising that the law of war provides very little protection.

One further aspect of the law of war that protects civilians requires 
mention—the prohibition against collective penalties and reprisals.134 
Here the record is mixed. On the negative side, as has been observed, 
areas, categories of people, and targets have been treated as pertaining 
to the enemy side, resulting in their being shot at, bombed, destroyed, 
harassed, and abused. Such behavior may violate the prohibition against 
collective penalties, and commanders responsible for such actions not 
justifiable on grounds of true military necessity are involved in war 
crimes. On the positive side, however, it is astonishing that formal 
penalties imposed on collectivities and groups, reprisals including the 
taking and shooting of hostages, and other collective, indiscriminate 
measures against portions of the civilian population allegedly adhering 
to or supporting the enemy have apparently been few. This is signifi
cant when contrasted with World War II where such measures were 
quite common.

134 Geneva Civilian Convention, arts. 3, 33, 34.

Conclusion

This study has reviewed the state of the contemporary international 
law of war, examined the concept of command responsibility, and sur
veyed the record of the United States with respect to selected contro
versial aspects of the Vietnam War. Conclusions have been reached 
concerning each of these subjects. They will now be reiterated and 
related.
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The State of the Law of War. The law of war is composed of
different parts. Varying international law sources, techniques of analy
sis, and strategies for application are appropriate to each part. These 
diiïercnces reflect the proximity of the subject matter to be governed 
to the combat environment. Generally speaking, the means and conduct 
of combat and matters directly affected by combat are not amenable to 
detailed regulation by international conventions. It has been emphasized 
that customary law and the general principles of the law of war—legiti
mate military necessity, proportionality, the presumption against direct 
attacks on protected persons and targets—represent virtually the only 
sources of legal restraint.

Therefore, the law of combat is eminently the law of command de
cisions and command responsibility. It is concerned almost entirely 
with decisions as to what is reasonable in the context of specific combat 
situations. From the review of such decisions may result judgments as 
to their compliance with existing standards or implications for future 
standards. Such review may also produce judgments as to responsibility 
for belligerent behavior deemed unreasonable or disproportionate. Some
times these judgments are made by courts in war crimes proceedings. 
Usually they are made within the military command hierarchy with 
resultant approval or condemnation. Beyond that, there exists virtually 
no significant review except for the operation of public opinion and the 
political process.

There is little prospect that this state of affairs will be significantly 
altered through the inauguration of widespread national war crimes 
trials. Prospects for international war crimes trials are even more remote. 
The pattern of behavior of contemporary belligerents, analyzed in the 
light of the principle of legitimate military necessity, provides the cus
tomary law standards and the expectations of modern war. Notoriously, 
the standard does not reflect significant restraint in the means and con
duct of warfare.

Exceptions to the general failure of the law of war to restrict means 
beyond the principle of legitimate military necessity take the form of 
arms control measures. In operation, these measures consist of cate
gories of means arbitrarily proscribed irrespective of their capacity for 
reasonable use. This is the case with chemical-biological warfare, United 
States practice in Vietnam notwithstanding. Such instances of exclusion 
do not, however, deprecate from the validity of the general proposition 
that the means and conduct of hostilities are limited only by legitimate 
military necessity. On the contrary, the presumption must be that all 
means and forms of conduct which are not prohibited in the manner 
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of chemical-biological warfare are permitted—subject to requirements 
of conformity to the principles of proportionality and the presumption 
of immunity of protected persons and targets from direct attack. Fi
nally, it should be emphasized that the test of the effectiveness of arms 
control conventions is the practice of belligerents. Accordingly, viola
tions of an existing ban on a category of weapons, such as has existed 
with respect to chemical-biological warfare since World War I, is a 
serious international delinquency and a bad precedent, especially when 
the delinquent is a great power.

In apparent contrast to the regulation of weaponry, the humanitarian 
law of war does not lend itself to detailed elaboration in international 
conventions. The existing provisions of the Hague and Geneva Con
ventions appear on their face to place serious restrictions on belligerent 
behavior. But it is implicitly assumed in these conventional law provi
sions that they will be implemented outside the combat environment. 
Since most contemporary wars, and notably the Vietnam War, are char
acterized by a widespread, virtually omnipotent combat environment, 
the humanitarian conventions are severely undercut. It is much more 
difficult to respect them, and it is less clear when violations of these 
conventions may reasonably be characterized as war crimes.

Specifically, the application of law protecting prisoners of war trav
erses the environment of combat, noncombat (proximity to combat), 
and situations outside the combat environment. Prospects for effective 
observance of the law vary accordingly, as do reasonable assessments 
of responsibility for violations of the POW regime. This problem is 
even more pronounced with respect to the law protecting civilian popu
lations. The law reflects the assumption that it will generally be imple
mented outside of the combat environment. Provisions in the conven
tions for extraordinary security measures presumably were made in the 
belief that their invocation would be extraordinary. In actuality, how
ever, what is extraordinary in conventions becomes commonplace in 
modern war. Exposure of civilians to the hazards of modern fire-power 
and the ravages of mobile maneuvering forces result in the greater por
tion of the population being subjected to combat treatment for which 
the conventional law of war can offer no remedies. This fact, when 
combined with the additional clement that civilian populations are 
usually claimed as subjects by rival governments, defeats conventional 
protections against mass population dislocation and interference with 
ordinary life patterns.

There remain circumstances wherein the conventional law can and 
ought to be observed. But, whereas earlier wars usually presented dis



1972] Command Responsibility 661

cernible boundaries between combat zones and rear areas, present wars 
such as the Vietnam conflict obscure the dividing line between situations 
where the law must be presumed to be fully in force and situations where 
it is unreasonable to expect full compliance with the law. In these cir
cumstances, modern war produces effects that violate the goals of the 
law of war and exceed reasonable requirements of military utility. But 
however evil these effects, they are not clearly “illegal” and those re
sponsible for producing them are not clearly “criminals.”

Command Responsibility. The uneveness and the vulnerability
of the law of war to the pressures of modern conflict result in a particu- 
larlv heavy burden for commanders responsible for observance of the 
law. In addition to bearing the brunt of the limitation of the means of 
combat, commanders must now assume full responsibility for deciding 
when circumstances permit and require compliance with the humani
tarian law and when, how, and to what extent considerations of security 
and military necessity must prevail.

It has been shown that, contrary to prevailing contemporary view, 
command responsibility does not involve per se responsibility for every
thing that occurs within a command. It does involve a grave duty to 
ensure that the command complies generally with the standard of legi
timate military necessity and, more particularly, with the rules of en
gagement and laws of war. Concomitantly, command responsibility 
involves the duty to prevent and repress war crimes and punish those 
responsible for them. When these duties are not adequately met and 
war crimes of a substantial magnitude and/or recurrent nature occur, 
the relevant commanders are responsible under national and international 
law.

The United States and Vietnam. The record of the United
States in the Vietnam War should be appraised in the light of the char
acteristics of the law of war and the necessity in a decentralized inter
national legal system for each belligerent to enforce and develop the 
law. Viewed from these perspectives, the United States’ record is more 
a record of failure than of willful or grossly negligent illegality and 
criminality.

Cases can and have been made condemning the United States for 
widespread violations of the law of war. It is possible to rebut these 
condemnations by challenging the validity, reasonableness, or even the 
existence of the legal proscriptions invoked bv critics. Neither exercise 
recommends itself as a contribution to the mitigation of war through 
international law. There is no international tribunal or other body to 
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decide these legal arguments, and they have thus far tended to lapse into 
political statements and polemics.

It appears that the whole debate on the law of war and Vietnam has 
been adversely affected by the formulation “[ejvery violation of the 
law of war is a war crime.” 135 This approach to failure to live up to 
the standards of the law of war is unwarranted in view of the difficulties 
of interpreting and applying the law to modern conflict. As this studv 
has shown, the alternatives of characterizing acts as legal or illegal do 
not begin to correspond to distinctions that emerge from a conscientious 
effort to apply the law of war to belligerent practice.

135 Army FM 27-10 <i 499, at 178.

A number of basic principles concerning the law of war and command 
responsibility have been established in this study. First, direct intentional 
attacks against protected persons and targets are illegal. Although those 
individuals responsible for them must be punished, the deaths and de
struction that bring widespread criticism of United States policies gen
erally do not result from such clearly illegal behavior. Thus, the issue 
of illegal attacks and atrocities, though important on its own merits, is 
only marginal to the issue of legality or illegality of the great body of 
belligerent practice in Vietnam.

Second, generalized condemnations of policies leading to excessive use 
of firepower as illegal are unprecedented in the law of war. They rest 
on debatable judgments about the proportionality of ends and means. 
Individual cases can be judged only in context. Where this is possible, 
responsibility at the tactical level may be imputed.

Third, the legal permissibility of the bombing of North Vietnam is 
eminently a matter of judgment as to the proportionality of the means 
to very broad political-military ends. The choice between “legal” and 
“illegal” appears to be arbitrary. Characterization of these policies as 
disproportionate might well be in order, particularly in view of authori
tative expressions of doubt as to the utility of bombing, either for mili
tary or political purposes.

Fourth, the use of chemical warfare is probably legally impermissible. 
Although much less destructive, it can more properly be labelled “illegal” 
than the use of firepower in South Vietnam or the bombing of North 
Vietnam. Responsibility for this illegal use of chemical warfare rests 
with the highest levels of Government and the military.

Fifth, napalm and other widely condemned means of war are not 
proscribed by the conventional law of war or by the customary prac
tice of belligerents. Such means are legal; disproportionate use of them 
is illegal.
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Sixth, torture and mistreatment of prisoners of war is clearly illegal 
under conventional international law. Expectations based on the prac
tice of belligerents are considerably less clear. At the very least, re
sponsibility for such violations of POW rights should vary according 
to the circumstances of the illegal behavior.

Seventh, the Geneva Conventions themselves provide justification for 
departure from their generally prescribed standards for protection of 
civilian populations. In Vietnam, the exceptions of security and military 
necessity have become the rule to the extent that generalized charac
terizations of policies toward the civilian population tend to be valid 
only to the extent that they recognize the context in terms of proximity 
to the combat environment.

Given the diversity in legal status of these controversial aspects of 
the United States’ record in Vietnam, the “legal-illegal” dichotomy 
tends to confuse and embitter the debate between war critics and their 
adversaries. Of more lasting significance is the fact that the United States 
has formally acknowledged its commitments to the law of war, to en
lightened policies of limited war, and to the exigencies of the “other 
war,” so as to develop a viable South Vietnam. In its attempts to meet 
rhese commitments, the United States has failed seriously in a number of 
ways.

First, if the performance of the United States in Vietnam has not been 
a succession of war crimes, it certainly has not furnished the model of 
observance and—perhaps as important—of development of legal limits 
on the conduct of war to which the United States has formally aspired. 
Second, after a period of intensive public and scholarly effort to de
velop limited war alternatives to total war and nuclear war, the United 
States’ record in Vietnam is bitterly disappointing. Indeed, it is clear 
that limited war concepts have suffered seriously as a result of the Viet
nam War, a development that endangers the law of war as well as efforts 
to impose rational political-military restraints on modern war. Third, 
civilian losses, shock, and the broad destruction suffered by Vietnamese 
society obviously subvert efforts to build the kind of South Vietnam 
for which the United States claims to be fighting.

Understandably, many will insist on confronting the United States 
with the legacies of Nuremberg and seek to make the label “illegal” and 
“war criminal” stick. That exercise, however, will not improve the law 
of war, nor prospects for political-military limitation of war. This study 
contends that the more basic problem is one of spanning the gap be
tween the explicit, formal, reiterated commitments of the United States 
Government and its record of performance as a belligerent in Vietnam.
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Two broad areas for remedial action by the United States Govern
ment and its armed forces seem particularly evident. First, something 
must be done to close the gap between the law of the Uniform Code 
of Military Justice and the international law of war with respect to 
command responsibility. The case of Captain Ernest F. Medina illus
trates this gap. Medina was acquitted by direction of a military judge of 
charges of responsibility for premeditated murder of 101 Vietnamese 
civilians. Yet he had testified at trial that he lost control of his company 
at Mylai. Surely this is not the application of a reasonable standard of 
command responsibility, but it does in fact appear to follow from the 
nature of the charges under the Uniform Code of Military Justice.

Second, the Army and other armed forces must come to grips with 
the fact that “command emphasis” on proper conduct and avoidance of 
war crimes, as well as formal instruction in the laws of war and the 
obligations to contribute to its enforcement, have been utterly inade
quate. If large numbers of United States military personnel in Vietnam 
could not fire their weapons or were incapable of using their equipment 
properly, drastic measures would be taken to remedy the situation. 
Responsible commanders would not be excused upon a showing that the 
troops had received the prescribed training on the use of their weapons 
and equipment. A similar response must be brought to bear with respect 
to proper command conduct.

The United States has made, and continues to make, commitments 
to the law of war and to limited war alternatives to total war. The 
United States has no honorable alternative but to acknowledge its failures 
to meet its commitments in the Vietnam War, and to take realistic, 
imaginative steps to remedy the causes of its failures. Revision of the 
conventional law of war is in progress and is welcome. But unless the 
United States and other nations find more effective ways to close the 
gap between legal commitments and policy pronouncements on the 
one hand, and standards of belligerent behavior on the other, such revi
sions will have only marginal effects. War crimes trials will not make 
a significant dent in the problem. The law of war is ultimately what 
belligerents enforce, and the key to enforcement lies in the operations 
of the military and political systems to which that law is responsible.
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NOTES
ADDICT DIVERSION: AN ALTERNATIVE 

APPROACH FOR THE CRIMINAL JUSTICE 
SYSTEM*

• This note was authored by John P. Bellassai and Phyllis N. Segal, two third-year 
editors of the Georgetown Law Journal, under the sponsorship of the American Bar 
Association’s Special Committee on Crime Prevention and Control, pursuant to a research 
grant from the Ford Foundation. The views expressed are those of the authors and 
do not necessarily reflect those of the ABA, the Special Committee, or the Ford 
Foundation. The authors would like to express their deep appreciation to Mr. Mark 
Gitenstein, a staff member of the ABA’s Special Committee, for his invaluable advice 
and assistance.

1 President Richard M. Nixon, Special Action Office for Drug Abuse Prevention, 
H R. Exec. Doc. No. 131, 92d Cong., 1st Sess. 11 (1971).

2 See, e.gn J. Holahan, The Economics of Drug Addiction and Control in Washing
ton, D.C.: A Model for Estimation of Costs and Benefits of Rehabilitation 30-59 (D.C. 
Dep’t of Corrections 1970) (social costs of drug addiction); W. Plair & L. Jackson, 
Narcotics Use and Crime: A Report on Interviews with 50 Addicts under Treatment 
(D.C. Dep’t of Corrections 1970) (criminal activity of addicts); H.R. Rep. No. 1808, 
91st Cong., 2d Sess. 7-14 (1971) (House Select Comm, on Crime, Second Report on 
Heroin and Heroin Paraphernalia) (the effect of heroin and crime on the community); 
Hearings on H.R. 17 Before the House Select Comm, on Crime, 91st Cong., 2d Sess. 
176-210 (1970) (narcotic addiction as a cause of death).

3 See N.Y. Mental Hygiene Law § 200.2 (McKinney 1971); House Select Comm, 
on Crime, supra note 2, at 13 (50 percent of urban crime is narcotics related). Esti
mates of street crime reflect only part of the criminal conduct attributable to heroin 
dependence. In addition to drug-related crime committed to raise money to purchase 
drugs, the possession of narcotics is itself chargeable as a crime and will be referred 
to throughout this Note as a drug offense. See Controlled Substances Act, 21 U.S.C.
§ 844 (1970).

* While estimates as to the number of heroin addicts vary, this figure has been ac
cepted after extensive hearings by the House Select Committee on Crime. House Select 
Comm, on Crime, supra note 2, at 8. Although there are other drugs which create 
serious problems of dependence, this Note will concentrate on heroin dependence be-
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Narcotics addiction is a problem which afflicts both the body 
and soul of America. . . It is a problem which demands com
passion, and not simply condemnation, for those who become 
the victims of narcotics and dangerous drugs. . . ?

The ravages of drug addiction have been well documented.2 Heroin 
dependency has been identified as a primary cause of criminal activity, 
accounting for almost half of all street crime committed in the nation’s 
major urban centers.3 An estimated 200,000 people in the United States 
are addicted to heroin.4 Although this dependency is recognized both • * * § 
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medically and legally as a disease,* 5 6 criminal sanctions continue to be 
applied for conduct related to the illness. While the legality of such 
punishment is being litigated,0 courts and jails remain clogged with cases 
involving drug offenses and drug-related crimes.7

cause of its high correlation with crime. See Eddy, Drug Dependence: Its Significance 
and Characteristics, 32 Bull. 724 (World Health Organization 1965).

In 1964 an Expert Committee of the World Health Organization recommended the 
use of the term dependence in preference to the term addiction. World Health Opg. 
Expert Comm, on Addiction-Producing Drugs, Terminology in Regard to Drug 
Abuse 9-10 (WHO Tech. Rep. Ser. No. 273, 1964). This Note shall use both terms 
interchangeably to mean a “behavioral pattern of compulsive drug use, characterized 
by overwhelming involvement with the use of a drug, the securing of its supply, and 
a high tendency to relapse after withdrawal.” Jaffe, Drug Addiction and Drug Abuse, 
in The Pharmacological Basis of Therapeutics 277 (L. Goodman & A. Gilman eds. 
1970).

5 See, e.g., Robinson v. California, 370 U.S. 660, 667 (1962); Linder v. United States. 
268 U.S. 5, 18 (1924); N.Y. Mental Hygiene Law § 200.1 (McKinney 1971); American 
Medical Ass’n, Drug Dependence—A Guide for Physicians 63 (1969); World Health 
Org. Expert Comm, on Mental Health, Fourteenth Report—Services for the Pre
vention and Treatment of Dependence on Alcohol and Other Drugs 15-17 (WHO 
Tech. Rep. Ser. No. 363, 1967).

6 The Supreme Court held in Robinson v. California that it is unconstitutional to 
punish the mere status of addiction as a crime. 370 U.S. 660, 667 (1962). It has still not 
been established whether or not possession of drugs by an addict for his own use u in 
be prosecuted as a crime. See Note, The United States Courts of Appeals: 1910-1911 
Term, Criminal Law and Procedure, 60 Geo. L.J. 281, 467-74 (1971); Comment, Emerg
ing Recognition of Pharmacological Duress as a Defense to Possession of Narcotics: 
Watson v. United States, 59 Geo. L.J. 761 (1971).

1 In the District of Columbia, where a complete drug testing program now operates 
within the court system, some 25 percent of the defendants coming before the court 
between August 1970 and July 1971 were reported as drug users. Letter from the Hon. 
Harold H. Greene, Chief Judge, District of Columbia Superior Court, to Attorney 
General John Mitchell, July 8, 1971, at 7 (copy on file at Geo. L.J.). A judge of the 
New York criminal court has testified that an etsimated 50 percent of all cases handled 
in the Criminal Court of the City of New York involve drugs. National Comm, on 
Marihuana and Drug Abuse, Transcript of Hearings, May 17-19, 1971, at 182. Ap
proximately 50 percent of the inmates in New York City prisons are reported to be hard 
core narcotic addicts. Hearings on H.R. 17, supra note 2, at 215. See also S. Adams, D. 
Meadows, & C. Reynolds, Narcotic-Involved Inmates in the Department of Corrections 
(D.C. Dep’t Corrections 1969); N. Kozel, B. Brown, & R. DuPont, A Study of Narcotics 
Addicted Offenders at the D.C. Jail 2 (Narcotic Treatment Administration 1969).

8 The costs of police, courts, corrections, parole, and probation for one year in the
District of Columbia have been estimated at between $12 and $17 million. J. Holahan, 
supra note 2, at 59; see Hearings on H.R. 17, supra note 2, at 221 (New York spends 
$28.5 million a year to keep addicts in jail).

The cost of processing drug-dependent defendants through the courts 
and maintaining them in prison is enormous.8 * Yet despite vast expendi
tures, the criminal justice system has had little success in either rehabili
tating the addict or deterring him from crime. The prisons to which 
addicts are sent have virtually no facilities for the treatment of heroin 
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addiction.9 While the inmate is forced to undergo withdrawal and a 
period of abstinence, he almost invariably returns to the use of drugs 
and to criminal activity after he is released.10 The threat of rearrest 
does not deter the addict from pursuing his habit again, because the 
disease is such that no risk outweighs the craving.11

* .Se’? generally President’s Comm’n on Law Enforcement and Administration of 
J' tice, Task Force Report: Corrections 180 (1967) (hereinafter cited as Task Force 
Report: Corrections]; McGee, Our Sick Jails, Fed. Prob., Mar. 1971, at 3-4; Time, 
Jet. 18. 19" 1, at 48-55. While it is generally agreed that prisons are not equipped to 
't i! with the problems of heroin dependence, some advances have been made in this 

art..:. See H.R. 8389, 92d Cong., 1st Sess. (1971) (requiring state drug treatment pro- 
grims to qualify for federal aid to state prisons); Hearings an H.R. 17, supra note 2, 
at 215.

''The criminal records of drug dependent persons provide an index of their 
recidivism. Of those 3600 addicts certified to New York’s Narcotic Addiction Control 
Comm’n (NACC) in one year, 98 percent had prior arrest records, and 35 percent had 
been arrested five or more times. Narcotic Addiction Control Comm’n, New York: 
Report of the New York State NACC for the First Twenty-One Month Period, in 
Drug Dependí nce and Abuse Resource Book (P. Healy & J. Manak eds. 1971); see 
S. Adams & V. McArthur, Performance of Narcotic-Involved Prison Releasees Under 
Three Kinds of Community Experience (D.C. Dep’t of Correction 1969).

11 As with any major disease the patient has no control over his overwhelming com- 
; ulsion to use addictive drugs. Therefore, punishment becomes meaningless and im
prisonment is futile in any attempt to halt the rate of addiction. M. Nyswander, The 
Drug \ddict as a Patient 1 (1956); see Eddy, supra note 4, at 724.

!2.S e A. Lindesmith, Addiction and Opiates 149 (1969); House Select Comm, on 
Crimi, nipra note 2, at 13; New York Academy of Medicine, Comm, on Public Health, 
Subcon.m. on Drugs, Report on Drug Addiction, 31 Bull. N.Y. Academy of Medicine 
592,601 (1955).

13 See Gough, The Expungvient of Adjudication Records of Juvenile and Adult Of
fenders: A Problem of Status, 1966 Wash. UE.Q. 147, 153-58.

11 Another alternative is the decriminalization of conduct related to drug dependence, 
so that the addict is not arrested in the first place. The legalization of heroin as a 
means of eliminating drug induced crime has been proposed. See New York Academy 
of Medicine, supra note 12, at 603-07. Until such a politically difficult end is achieved, 
however, referral for treatment at some point in the criminal process will remain a 

Besides failing to rehabilitate the addict, criminal prosecution and im
prisonment may exacerbate his problem. The period spent in prison 
may serve to increase the drug user’s education in the use and sale of 
drugs.1" Moreover, the existence of a criminal record makes it even 
more unlikely that the addict can lead a conventional life once he is 
released from prison, since few employers are willing to risk hiring a 
convicted addict.13

Because the traditional process of trial, conviction, and incarceration 
' as failed to rehabilitate drug-dependent defendants and to stop the 
revolving door of crime, new ways of dealing with the problem must 
be found. Referral to treatment for addiction at some point in the 
criminal process is one alternative.14 Thus, considerable attention has 
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been focused upon sentencing the addict to some form of treatment 
after conviction instead of to prison. This is often done on a case-by- 
case basis through the use of probation.15

relevant alternative. See generally Newman, Heroin, Marijuana and Crime: A Socio- 
Legal Analysis, 45 St. John’s L. Rev. 119 (1970) (proposals for change should embark 
from acceptance of illegality of heroin).

15 In California in 1969, 48.2 percent of those convicted of felony drug law violations 
and 41.1 percent of those convicted of misdemeanor drug law violations were sentenced 
to immediate probation. Bureau of Criminal Statistics, Crime and Delinquency in 
California: Drug Arrests and Disposition in California 33, 40 (1969); See T. Ckp- 
shaw, Third Annual Statistical Report: Connecticut Adult Probation Department, 
Oct. 1, 1969-Oct. 1, 1970, at 6 (1970) (over 50 percent of defendants convicted of drug 
offenses and drug-related crimes received immediate probation). In the Capshaw 
study, however, only 61 percent of the 2,047 cases studied involved heroin users. Of 
these, the number who received immediate probation was undetermined. Id. at 3. 
For a general discussion of probation, see Roberts v. United States, 320 U.S. 264, 272 
(1943); Task Force Report: Corrections; Diana, What is Probation?, 51 J. Crim. L.C. 
&P.S. 189 (1960).

16 See President’s Comm’n on Law Enforcement and Administration of Justice, 
Task Force Report: Narcotics and Drug Abuse 16 (1967) [hereinafter cited as Task 
Force Report: Narcotics]; Aronowitz, Civil Commitment of Narcotics Addicts. 67 
Colum. L. Rev. 405 (1967); Kramer, The State Versus the Addict: Uncivil Covtmit- 
ment, 50 B.U.L. Rev. 1 (1970); Note, Civil Commitment of Narcotics Addicts, 76 Yale 
L.J. 1160 (1967).

17See Narcotics Addict Rehabilitation Act of 1966, 18 U.S.C. §§ 4251-55 (1970); 
Cal. Welf. & Inst’ns Code 3050-53 (West Supp. 1971); N.Y. Mental Hygiene Law 
§ 208.4 (McKinney 1971). The California and federal statutes provide for a six month 
minimum period of inpatient treatment before aftercare can be ordered. 18 U.S.C. f 4254 
(1970); Cal. Welf. & Inst'ns Code § 3151 (West Supp. 1971). The New York and fed
eral statutes additionally provide for the voluntary commitment of addict-defendants 
to treatment in lieu of prosecution. See notes 48-50 infra and accompanying text.

The movement towards commitment programs derived considerable impetus from 
the Supreme Court’s suggestion in Robinson v. California that compulsory treatment 
with periods of involuntary confinement may be a constitutional alternative to criminal 
sanctions against the drug addict. 370 U.S. 660, 665 (1962). Empirical studies lent sup
port by indicating that confinement followed by compulsory supervised outpatient 
treatment was a constructive approach to the problems of addiction. See Vaillant & 
Rasor, The Role of Compulsory Stipervision in the Treatment of Addiction, Fed. Prob., 
June 1966, at 53-55.

18 See Freedman, Drug Addiction: An Eclectic View, 197 J.A.M.A. 878 (1966); 
Kramer, supra note 16; Note, supra note 16. But see Note, Control and Treatment ef 
Narcotic Addicts: Civil Commitment in California, 6 San Diego L. Rev. 35 (1969).

Efforts to provide treatment for drug addicts in a systematic way 
have concentrated primarily on the development of involuntary com
mitment procedures.16 Since 1961, several states and the federal govern
ment have enacted statutes authorizing the involuntary commitment 
of drug addicts convicted of a crime to an institution for a period of 
inpatient treatment, followed by compulsory aftercare.17 While such 
involuntary commitment procedures do provide an alternative to im
prisonment, they have been found wanting for several reasons.18 First, 
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it has been questioned whether involuntary commitment to an institu
tion is in fact nonpunitive and significantly different from criminal in
carceration.19 Distrust of these programs because of their punitive 
aspects has resulted in defendants often trying to avoid the “treatment” 
alternative at any cost.20 Second, the rehabilitative successes of the pro
grams have been small.21 This has led some to question whether the 
Ion? period of confinement authorized in the statutes can be justified.22 
Third, the requirement that a full adversary hearing be held to order 
certification, upon the demand of the defendant, has resulted in addi
tional court congestion and consequent underutilization of this treat
ment route.23 There are ways to modify the involuntary commitment 

'--' The legislative history of these statutes suggests that to many endorsers of civil 
commitment, the primary objective was to remove the addict from the street and to 
keep him detained. See Task Force Report: Narcotics 151; Kramer, supra note 16, 
at 1-2, 9-10.

The control aspects of the commitment programs are heavily emphasized, with the 
possibility, for example, that a convicted addict may be detained in treatment for 
longer than the maximum jail sentence applicable to the crime. Compare N.Y. Mental 
Hygiene Law § 208.4(a)(2) (McKinney 1971) (36 month commitment after misde
meanor conviction) 'with N.Y. Penal Law § 70.15(1) (McKinney 1967) (maximum 
misdemeanor jail sentence of one year). But see 18 U.S.C. § 4252 (1970). There has been 
extensive comment on pervasive criminal indicia in the California commitment program. 
See Kramer, supra note 16, at 10-11; Nahrendorf, A Correctional Dilemma: The Nar
cotics Addict, 53 Sociology & Social Research 21 (1968); Note, California Narcotic 
Rehabilitation: De Facto Prison for Addicts?, 1 San Diego L. Rev. 58, 73-74 (1964).

20 The involuntary commitment provision in New York has been described as a 
tool of plea bargaining, with the defendant trying to resist treatment. “There is no 
doubt that in some cases a prosecutor concedes non-addiction in return for a plea of 
guilty on the criminal charge; in those cases, the commitment statute serves as a means 
to get addicts not into treatment but into prison.” Mayor’s Narcotic Control Council 
and New York City Criminal Justice Coordinating Council, Report—Criminal 
Commitment of Narcotics Addicts Under State Law 4, 8-9 (1971) [hereinafter cited 
as New York Report].

21 As of December 1969, only 15.8 percent of the addicts who were committed to the 
California Rehabilitation Center and eligible for release under the time requirements 
of section 3200 of the California commitment statute were discharged. California 
Rehabilitation Center, Civil Addict Program Effectiveness as Measured by Success
ful Discharges and Administrative Information Report 2 (1970) (includes addicts 
civilly committed, but majority are with criminal records); see Kramer & Bass, Institu
tionalization Patterns Among Civilly Committed Addicts, 208 J.A.M.A. 2297, 2298 
(1969) (only one-sixth of those placed on aftercare in the California program had 
remained continuously on parole for three years). Dr. Robert DuPont has indicated 
that even with a dearth of progress reports we know that such programs are expensive, 
difficult to administer, and unlikely to be successful for more than a small percentage 
of heroin addicts committed to treatment. Hearings on Treatment and Rehabilitation 
of Narcotics Addicts Before Sub comm. No. 4 of the House Comm, on the Judiciary, 
92d Cong., 1st Sess., pt. 1, at 408 (1971).

22 See Kramer & Bass, supra note 21, at 2301. See also Aronowitz, supra note 16; Note, 
supra note 16.

23 See Cal. Welf. & Inst’ns Code 3050-51 (West Supp. 1971); N.Y. Mental
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programs,24 but because the problems with these programs are so mani
fold, there is good reason to look in other directions for a response to 
the needs of the addict, the courts, and society.

Hygiene Law § 208.2 (.McKinney 1971). Due process protections have been extended 
to this hearing. See, e.g., People v. Fuller, 24 N.Y.2d 292, 248 N.E.2d 17, 300 N.Y.S.2d 
102 (1969) (right to jury trial); People v. Medina, 32 App. Div. 2d 969, 303 N.Y.SJd 
799 (Sup. Ct. 1969) (evidence necessary to prove addiction); People v. Juvera, 214 
Cal. App. 2d 569, 29 Cal. Rptr. 653 (1963) (commitment order appealable). In New 
York, the difficulties of scheduling hearings, providing juries, assessing the evidence in 
advance, and making the medical testimony stand up to cross-examination has led to a 
situation where the prosecutor will often concede nonaddiction. New York Report 5.

24 See New York Report 11-21; Hearings on Treatment and Rehabilitation of Nar
cotics Addicts, supra note 21, at 408.

25 The term seems to have been used first in connection with the criminal system in 
1967 by the Presidential Commission on Law Enforcement and the Administration of 
Justice. See Brakcl & South, Diversion from the Criminal Process in the Rural Com- 
mimity, 7 Am. Crim. L.Q. 122, 123-24 (1969). That Commission recommended the 
“early identification and diversion to other community resources of those offenders in 
need of treatment, for whom full criminal disposition does not appear required.’ 
President’s Comm’n on Law Enforcement and Administration of Justice, Thi 
Challenge of Crime in a Free Society 134 (1967) [hereinafter cited as The Chali.engf 
of Crime in a Free Society]. The use of diversion for selected defendants was again 
suggested by a presidential task force in 1970. President’s Task Force on Prisoner 
Rehabilitation, The Criminal Offender—VVhat Should Be Done? 22 (1970).

26 Diversion has long been practiced in the United States because the criminal system 
allows considerable discretion on the part of the prosecutor to process the case either 
officially or unofficially. See Harlow, Diversion From the Criminal Justice System, 2 
Crime and Delinquency Literature 136 (1970). See generally F. Miller, Prosecution: 
The Decision to Charge a Suspect With a Crime (1969); President’s Comm’n on 
Law Enforcement and Administration of Justice, Task Force Report: Courts 4, 5 
(1967) [hereinafter cited as Task Force Report: Courts].

Referral of the addict-defendant to treatment before he has been 
convicted is a major development in the evolving nonpunitive approach 
to the problems of drug dependence. This alternative involves an in
terruption in the court process and referral of the defendant to a com
munity-based treatment program in lieu of prosecution, with potential 
advantages to the administration of the criminal justice system as well 
as the rehabilitation of the addict. This Note will consider the pro
cedures currently being employed to divert drug addicts out of the 
court process and into treatment before conviction and will examine 
a number of constitutional questions that arise from the use of such 
procedures.

Diversion

“Diversion” is a legal term of relatively recent vintage,25 26 although it 
has never been a concept foreign to the law.2G Diversion generally refers 
to some form of intervention in the criminal process, with the defend



1972] Addict Diversion 673

ant referred to a noncriminal route for disposition, treatment, or super
vision.-7 For the purposes of this Note, the following more precise 
limits will be added to this elastic concept: Diversion is an intervention 
that takes place after the criminal process has been initiated, that is, 
after arrest27 28 but before trial and conviction.29

27 Diversion represents an attempt to individualize a system that would otherwise 
apply impersonal procedures and inflexible dispositions to individuals who come 
lefore it. As such, it has been described as “an urban response to an urban milieu.” 
Brakel & South, supra note 25, at 125.

28 Another method of dealing with addicts could be the removal of these cases from 
jurisdiction of the court, or “decriminalization.” This process is illustrated by (1)

direct referral of people in need of help to community agencies before an arrest is 
made; (2) transfer of responsibility for certain groups to other agencies; (3) legal 
reform to reclassify conduct currently defined as criminal. See Harlow, supra note 26, at 
138; Hickey, Strategies for Decreasing Jail Populations, 3 Crime and Delinquency 
Literature 76 (1971). The focus of this Note on diversion after arrest does not 
imply a rejection of such decriminalization, but rather a recognition of the alternatives 
that are currently being offered in various jurisdictions for addicts charged with a 
crime.

29 Referral of drug addicts to treatment after trial and conviction is illustrated by the 
commitment programs and probation. See notes 15-24 supra and accompanying text, 
riiis is not defined as diversion for the purposes of this Note because there is no inter
ruption in the court process. For a discussion of the situation where such sentencing 
to treatment is activated by a plea of guilty, see notes 88-91 irrfra and accompanying 
text.

30 See The Challenge of Crime in a Free Society 134.
31 See Hickey, supra note 28, at 80-81.
32 It has been estimated that a decision not to charge the defendant is made in be

tween one-third and one-half of the cases after an arrest has been made. Task Force 
Report: Courts 4. In some cases, this is based on an agreement between the prose
cutor and the defendant that the latter will seek some form of treatment or reform 
his ways. See generally F. Miller, supra note 26.

' One major problem with dismissals or pleas is that when an offender is dropped 

The primarv goals of diversion are two-fold. The first is the early 
identification and referral of defendants who are in need of treatment. 
This mav be the most effective way to rehabilitate them and return 
them to the community as productive citizens.30 Second, diversion 
serves to dispose quickly and inexpensively of cases which are more 
cffectivelv handled without full criminal disposition. This permits the 
court to focus its attention and concentrate its resources on those cases 
where deterrence and rehabilitation can best be achieved by ordinary 
criminal processing.31

Informal diversion of a broad range of defendants, both addicts and 
□addicts, is already being accomplished in many jurisdictions through 

the ad hoc operation of prosecutorial discretion.32 The exercise of this 
discretionarv power can lead to a plea or dismissal conditioned upon 
participation in a rehabilitation program.33 Because such informal pro
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cedure usually is not followed in any systematic way, decisions are fre
quently made without sufficient information about the defendant, with
out knowledge of the treatment programs and other facilities in the 
community, and without standards to assure some conformity of action 
from case to case.

The systematic diversion of nonaddict defendants is being attempted 
with encouraging results in several jurisdictions.34 One procedural 
model that has been applied extensively with first offenders involves an 
adjournment of court proceedings to allow participation in a com
munity-based rehabilitation program which concentrates on counseling 
and job referral.35 36 Eligible defendants are selected through a screening 
process before arraignment on the basis of certain objective and moti
vational criteria.30 At the end of the period of adjournment, the judge, 
with a recommendation and progress report from the rehabilitation 
program, will either dismiss the charges or order a resumption of 
prosecution.37 Reports from these nonaddict first offender projects have 

out of the criminal process it is often without the treatment he needs. Diversion is 
achieved, however, in those jurisdictions that do make efforts to refer the defendants 
to the appropriate community agencies for treatment. See Task Force Report: Courts 
6-7; Harlow, supra note 26, at 136.

34 First offender job rehabilitation projects are operating with funds from the United 
States Department of Labor in San Antonio, Newark, Atlanta, Minneapolis, Baltimore, 
Boston, the San Francisco Bay Area, and Cleveland. Project Crossroads in Washing
ton, D. C., and the Manhattan Court Employment Project (MCFP) were, in their 
earlier pilot stages, likewise funded by the Department of Labor. Letter from Reggie 
Moore, Manpower Administration, U. S. Dep’t of Labor, to John P. Bellassai, Nov. 
12, 1971 (copy on file at Geo. L.J.).

35 In New York’s Manhattan Court Employment Project and the District of Colum
bia’s Project Crossroads, an initial three month adjournment is requested in the case, 
during which time the nonaddict defendant receives counseling, social services, job 
referral, or training. See National Comm’n for Children and Youth, Project Cross
roads 11-33 (1971) [hereinafter cited as Project Crossroads Report}; Vera Institute 
of Justice, The Manhattan Court Employment Project, Summary Report on Phase 
One: Nov. 1, 1967-Oct. 3, 1969, at 14-51 (1970).

36 To be eligible to participate in Project Crossroads, a defendant must be (1) between 
the ages of 16 and 26; (2) a resident of the Washington, D.C. area; (3) unemployed, 
underemployed, or a school dropout; (4) charged with specified nonviolent crimes; (5) 
qualify for personal recognizance pretrial release under the criteria of the D.C. Bail 
Agency; and (6) an adult first offender. All drug addicts, alcoholics, and defendants 
with serious psychological disorders are excluded. Project Crossroads Report 2-3; see 
Vera Report, supra note 35, at 15-20.

A member of the Manhattan Court Employment Project’s staff interviews those 
defendants who meet the program’s objective criteria to see if they are candid and 
willing to cooperate and to get a “personal impression.” Defendants who appear in
terested in the project only for its ability to get them out of jail arc excluded. Id. at 22.

37 Of 750 participants who had completed the Project Crossroads program by Septem
ber 1970, over 60 percent had their charges dismissed. Project Crossroads Report 33.
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indicated that recidivism of participants is being reduced significantly38 
and that job stability has improved.39 Cost-benefit analyses suggest that 
the cost of this rehabilitation is substantially less than the cost of criminal 
processing and incarceration.40 Progress has therefore been made in 
terms of both the goals of rehabilitation and relief for overburdened 
courts.

38 The rate of rearrest over a 15 month period of participants who were favorably 
terminated from Project Crossroads was less than half that of a control group that had 
r.o contact with the program (22 percent vs. 46 percent). Id. at 35.

39 Id. at 37-38.
40 A cost-benefit analysis conducted for Project Crossroads indicates an estimated 

benefit attributable to the program of between $439,138 and $517,240 in terms of savings 
of judicial resources (trial costs, prisons, probation), savings to the community due to 
reduced criminal activity, and benefits of increased employment. In contrast, the total 
cost of the diversion program for these participants was $233,256. This suggests that the 
financial benefits attributable to this diversion were twice as great as the cost of the 
program. Id. at 41-46.

41 Although the Manhattan Court Employment Project specifically excludes drug ad
dicts from participation, some defendants with drug problems have been involved. The 
low rate of success reported with these participants is attributed primarily to the fact 
that the rehabilitation scheme was not designed to handle the problem of drug de
pendence. See Vera Report, supra note 35, at 34-37. Therefore, this should not be 
considered a reflection of the potential success of diversion of drug addicts to an 
appropriate treatment and rehabilitation program.

The experience in New York State under the Metcalf-Volker Act of 1962, which 
authorized commitment to a mental hospital in lieu of prosecution, and preceded the 
current compulsory commitment law, is some evidence that holding a criminal charge 
in abeyance will not induce successful rehabilitation. See ch. 204, §§ 208-15, [1962] 
N.Y. Session Laws 395 (superceded 1967); Hearings on Treatment and Rehabilitation 
of Narcotics Addicts, supra note 21, at 436. There was reportedly a high rate of dis
appearance of addicts from the program. See Wood, Major Federal and State Narcotics 
Programs and Legislation, 16 Crime and Delinquency 36, 45-46 (1970). But according 
to New York officials this was only partly due to the law itself, and largely attributable 
to “insufficient funding, a lack of facilities, and a shortage of properly trained per
sonnel.” Id. at 45. Furthermore, to the extent that current diversion efforts emphasize 
referral of addicts to community-based treatment programs, the early New York ex
perience with referral for inpatient care and treatment in a state hospital facility 
should not be considered dispositive of the value of holding a criminal charge in 
abeyance.

& Hearings on Treatment and Rehabilitation of Narcotics Addicts, supra note 21, 
at 387, 392, 403.

The dual goals of diversion and systematic procedures to achieve 
them are not only appropriate in the nonaddict first offender context but 
are also applicable to tie problem of the drug-dependent defendant. 
Such procedures could develop the court system into an intake unit to 
channel drug addicts into treatment.41 New evidence indicating that 
addicts will voluntarily seek treatment42 and recent developments in 
treatment methodology—notably methadone maintenance—suggest that 
heroin addicts can be returned to a stable and productive life in the 
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community.43 In contrast, incarceration and compulsory inpatient com
mitment have generally proved unavailing in breaking the cycle of 
drug-related crime.44

43 See F. Gearing, Methadone Maintenance Treatment Program: Progress Report 
of Evaluation Through March 31, 1970 (1970); Hearings on Treatment and Rehabili
tation of Narcotics Addicts, supra note 21, at 275-88; Methadone Maintenance Evalua
tion Comm., Progress Report of Evaluation of Methadone Maintenance Treatvic? 
Programs as of March 31, 1968, 206 J.A.M.A. 2712 (1968); Kramer, supra note 16, at 19. 
Other treatment methods have reported success with selected drug abusers. See general.) 
Maddux, Current Approaches to the Treatment of Narcotics Users, 69 J. Nat'l Med. 
Ass’n. 248 (1969); Pierce, The New York Approach to the Problem of Drug Abuse. 
in Drug Dependence and Abuse Resource Book 505 (P. Healy & J. Manak eds. 1971 >.

44 A comparison of addicts who have been released from the District of Columbia 
Department of Corrections and those participating in the Narcotics Treatment Admin 
istration programs (primarily methadone maintenance) shows that 49 percent of the 
former and only 24 percent of the latter were arrested during a 12 month period in 
the community. Narcotics Treatment Administration, Summary of Twelve Monui 
Follow-Up Study table § 3 (1971).

45 The Chief Judge of the Superior Court of the District of Columbia, Harold H 
Greene, has suggested that “perhaps as many as 20 percent of the total number of cases 
prosecuted annually might be diverted from the criminal justice system if a narcotics 
pre-trial diversion program were fully implemented.” Greene Letter, supra note 7, ar 
8-9.

46 See note 15 supra.
47 Of 2,047 cases involving drug abusers disposed of in Connecticut between October 

1969 and October 1970, 38 percent received straight probation with no order to treat
ment. An additional 17.9 percent received probation conditional upon treatment. T. 
Capshaw, supra note 15, at 3-6.

Such a large percentage of the criminal court caseload consists of 
drug and drug-related offenses that some effective means must be found 
to dispose of them efficiently45 and to decrease the occurrence of 
recidivism. Upon conviction, many drug addicts are already receiving 
suspended sentences or immediate probation,46 often without a specific 
referral to treatment.47 In other words, some drug addicts are already 
being taken out of the criminal system, but with the lasting stigma of 
a criminal record and without the systematic referral to treatment and 
the administrative savings for the court that could be provided by a 
formal diversion program.

Addict Diversion Programs

A survey of selected urban areas has revealed several addict diversion 
programs which systematically realize to varying degrees both the goals 
of rehabilitation for the addict and relief for the courts. These pro
grams have been established by three different methods. The majority 
of the programs surveyed depend upon legislation, both for authorizing 
their creation and establishing detailed program procedures. This is the 
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case with the Connecticut, Illinois, Massachusetts, and New York State 
efforts.4' Both existing federal programs, title I of the Narcotics Addict 
Rehabilitation Act of 196649 and section 404(b) of the Controlled

<3 The Connecticut statute authorizing the diversion into treatment of arrested drug
dependent persons was enacted in 1967. Conn. Gen. Stat. Ann. §§ 19-484, -497 (1969). 
It provides for a suspension of prosecution for up to one year in the case of a misde
meanor and two years in a felony case, with probation to treatment under the supervision 
of the Connecticut Adult Probation Department, and dismissal of the charges if treatment 
is deemed successful. Id. § 19-484. An alternate route provided in the statute is referral 
to treatment in lieu of sentencing. Id. §§ 19-485, -498. For a detailed discussion of statu
tory features, see notes 81-93 infra and accompanying text.

The Illinois diversion statute was also enacted in 1967. III. Rev. Stat. ch. 91%, 
i 120 (1967). Generally speaking, it is procedurally similar to the Connecticut statute 
except that it requires the defendant to waive his right to a jury trial and to consent 
:o a deferred entry of a finding of guilt conditioned upon successful completion of 
treatment. See notes 143-144 infra and accompanying text. As under the Connecticut 
statute, prosecutorial concurrence is required should the pretrial referral route be 
utilized. An authoritative estimate of the use of this statute suggests that approximately 
eight to 10 addicts per week are referred by the courts to the Illinois Drug Abuse Pro
gram IDAP), the administrating agency, in lieu of prosecution or after conviction. 
Letter from Patrick Filter, IDAP counsel, to Phyllis Segal, July 14, 1971 (copy on file 
at Geo. L.J.).

The New York State statutory provision for treatment in lieu of prosecution is part 
of a broad commitment statute enacted in 1967. N.Y. Mental Hygiene Law § 210 
McKinney 1971). It is unique in that it requires a dismissal of the charges before de

fendant can be referred to treatment. The drug-dependent defendant is then civilly 
committed to the State Narcotics Addiction Control Commission (NACC) for a period 
not to exceed 36 months. Since this often exceeds the time during which a convicted 
offender would be controlled by sentencing, it is seldom sought by defendants. All 
available evidence indicates that this statutory procedure is being underutilized. In the 
first year of operation there were 1,172 voluntary commitments under section 210; in 
the second year there were only 217. New York Report 9.

The Massachusetts diversion statute was enacted in 1969 and varies significantly from 
the other state statutes. Mass. Gen. Laws Ann. ch. 123, 38-55 (Supp. 1971). It is
limited to defendants charged with drug law violations and guarantees pretrial diver
sion to an addicted defendant arrested on his first narcotics charge upon recommenda
tion of the court-appointed medical examiner. All criminal proceedings against such a 
first offender must be stayed pending successful completion of a court-ordered period 
in treatment, not to exceed two years. Id. § 47. Defendants with a prior narcotics 
conviction record may be diverted only if there is space available at the time of their 
diversion hearings. If space is not available, they must stand trial on the original charge 
and be sentenced as if there were no diversion option available under law. Id. How
ever, the trial judge is given the discretion to suspend sentence and order a convicted 
defendant to enroll in a treatment program as a condition of probation. Id. § 49. The 
court is also given discretion to sentence drug-related offenders to a treatment facility 
within a penal institution, rather than to probation. Id. § 48. Early estimates vary as to 
the extent to which the Massachusetts criminal courts have used the statute; likewise, 
the number of addicts diverted thereunder is as yet unreported.

49 28 U5.C. 2901-06 (1970). This statute is procedurally similar to the New York
legislation, in that a defendant once accepted is civilly committed for a period not to 
exceed 36 months. Id. § 2903. In contrast, however, an outright dismissal of charges 
does not occur as in New York. Rather, a discharge is conditioned upon successful 
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Substances Act,* 50 51 were similarly instituted. Four of these statutory pro
grams—Connecticut, Illinois, New York, and title I of the Narcotics 
Addict Rehabilitation Act of 1966—operate concurrently with compan
ion statutory provisions for involuntary post-conviction commitment.61 
Thus, they do not constitute the only systematic alternatives to incar
ceration for criminal addicts in their respective jurisdictions. The Phila
delphia Court of Common Pleas Pre-Indictment Program and a pro
posed pilot program for adult addicts in the District of Columbia Su
perior Court both rely on court rule for their establishment.52 The

completion of the required term in treatment. Id. § 2902. Defendants charged with both 
drug-related offenses and drug offenses are equally eligible under the statute. Id. § 2901.

Title I of the Narcotics Addict Rehabilitation Act has been severely underutilized 
during the five years since its enactment. Though initial estimates predicted 900 com
mitments per year in lieu of prosecution, only 207 defendants have been examined for 
admission since its inception, and only 179 accepted for treatment as of June 1970. 
Comptroller General, Report to the Congress, Limited Use of Federal Programs 
to Commit Narcotic Addicts for Treatment and Rehabilitation 12 (1971) [herein
after cited as Comptroller General’s Report].

50 21 U.S.C. § 844(b) (1) (1970). This provision authorizes a referral to treatment only 
after a plea of guilty or conviction, the entry of which is deferred and a conditional 
discharge awarded, based upon successful completion of the treatment program. Eligi
bility is limited only to narcotics law violators, and probation to treatment may not 
exceed one year.

It is noteworthy that Congress anticipated that section 404(b) diversion would not 
be available to the ordinary street addict charged with possession of small amounts of 
heroin because such offenders are, under the standards of the United States Attorneys’ 
offices, charged and tried under state narcotics laws. Only large-scale traffickers and 
importers are regularly charged under the 1970 Act. Congress nevertheless inserted 
section 404(b) in the Act as an example to the states that simple possession offenses 
could and should be handled through a diversionary route and conditional discharge. 
See 116 Cong. Rec. H9163-64 (daily ed. Sept. 24, 1970) (remarks of Congressmen Robin
son and Springer).

51 See 18 U.S.C. § 4251 (1970); Conn. Gen. Stat. Ann. §§ 19-485(a), -498(a) (1969); 
III. Rev. Stat. ch. 9U4, § 120.1 (1967); N.Y. Mental Hygiene Law § 208 (McKinney 
1971). See notes 16-24 supra and accompanying text.

52 The Philadelphia program, operating in the Court of Common Pleas of Philadel
phia, was authorized by the Supreme Court of Pennsylvania. Order of the Supreme 
Court of Pennsylvania, Jan. 7, 1971 (copy on file at Geo. L.J.). The program began 
to divert defendants in February 1971. Memorandum from James D. Crawford, Deputy’ 
District Attorney for Law, to Arlen Specter, District Attorney of Philadelphia, Apr. 
1, 1971, at 1 (copy on file at Geo. L.J.) [hereinafter cited as Crawford Memorandum 
I]. This program is the only example of a project which diverts both addicts and non
addicts. Crawford Memorandum I, at 2-3. For discussion of the program, sec notes 
58-80 infra and accompanying text.

The proposed District of Columbia pilot project for adult addicts was conceived by 
the American Bar Association’s Special Committee on Crime Prevention and Control 
and formulated under the cooperative efforts of the Committee, the Honorable 
Harold H. Greene, Chief Judge of the Superior Court of the District of Columbia, the 
United States Attorney’s Office, the District of Columbia Bail Agency, the Narcotics 
Treatment Administration, and the District of Columbia Lawyers Committee for Civil
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two remaining projects, a systematic diversion effort in the Brooklyn 
Criminal Court and a program now operating in the Juvenile Branch 
of the District of Columbia Superior Court, operate without formal 
authorization.53

Rights Under Law. It provides for selection of participants from those addict-defend
ants who have adhered to the conditions of pretrial release during one month in the 
third party’ custody of a community treatment program. A continuance is obtained 
in the case for four months, after which time charges may be dismissed. It is con
templated that the proposal will be implemented by an order of the Board of Judges of 
the Superior Court early in 1972. All references to planned program procedures will be 
to the Tentative Draft of the Proposed Pilot Project in Diversion for Heroin Addicts, 
Sept. 29, 1971 (copy on file at Geo. L.J.) [hereinafter cited as ABA Proposal].

63 The Brooklyn court project was conceived by Bernard Rogovin, Clerk of the 
Brooklyn Criminal Court, and is administered under his auspices. Since May 1971 his 
office has been operating as a central referral unit, coordinating the interviewing of 
addicted defendants eligible for the program and their referral to the most appropriate 
'reatment program. Because of the administrative authority vested in the clerk of the 
court, the program functions on a regular basis even though it lacks the official sanc
tion of court rule. Most of the judges in fact cooperate with the project. Defendants 
are carefully screened; those demonstrating sufficient motivation and not merely seeking 
release from jail are referred to a participating treatment program with an adjournment 
of their case and eventual dismissal of the charge, or with a plea with immediate pro
bation to treatment. Interview with Bernard Rogovin, Clerk, Brooklyn Criminal Court, 
Aug. 5, 1971 (copy on file at Geo. L.J.); see Memorandum from Phyllis Segal to the 
ABA Special Comm, on Crime Prevention and Control, Aug. 15, 1971 (copy on file at 
Geo. L.J.) [hereinafter cited as Segal Memorandum]; Letter from Bernard Rogovin to 
the Senate Subcomm, on Alcoholism and Narcotics, Aug. 3, 1971 (copy on file at 
Geo. L.J.); N.Y. Times, May 31, 1971, at 17, cols. 5-8. See also Hearings on Treatment 
and Rehabilitation of Narcotics Addicts Before Subcomm. No. 4 of the House Comm, 
on the Judiciary, 92d Cong., 1st Sess., pt. 1, at 390 (1971) (diversion pilot program 
in Manhattan).

In August 1971 the New York City Addiction Services Agency submitted a grant 
application to the State of New York Office of Crime Control Planning, which pro
posed to supercede the ad hoc Rogovin program in the Brooklyn Criminal Court and 
to expand the city’s addict diversion efforts to the Manhattan court as well. Primary 
emphasis is placed on developing screening variables and procedures and evaluating 
the effectiveness of diversion. There will be a concentrated effort to select eligible 
defendants from those already identified as drug dependent and being detained in the 
detoxification center of the Brooklyn House of Detention as well as those out on bail. 
Grant Application and Proposal for a Criminal Court Drug Abuse Service Project, at 
5-6 (copy on file at Geo. L.J.). The grant was approved in September and the pilot 
program is scheduled to start in 1972. Thus the Rogovin informal program described 
herein will be replaced by a 15 month pilot project with modified procedures.

The program of the Juvenile Branch of the District of Columbia Superior Court 
was established informally in May 1971 by Judge Leonard Braman while he was sitting 
as hearing judge for juvenile cases. Memorandum from the Hon. Leonard Braman to 
the Members of the Bar of the Juvenile Branch, Superior Court of the District of 
Columbia, May 12, 1971, at 1 (copy on file at Geo. L.J.) [hereinafter cited as Braman 
Memorandum I], Succeeding judges in juvenile court while on rotation have con
tinued the program as devised by Judge Braman, though they have used it to varying 
degrees. Thus it has become an accepted procedure in the court. Interview with
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While no single addict diversion program is fully exemplary of the 
others, the approaches used in Philadelphia and Connecticut illustrate 
two alternative methods of achieving diversion. The former is a non- 
statutory program that emphasizes the early diversion of a large num
ber of “first offender” defendants with minimal judicial supervision 
once they are diverted.* 54 The statutory scheme in Connecticut pro
vides for the acceptance of recidivists as well as first offenders, but in 
practice is more selective than Philadelphia in choosing defendants for 
pretrial diversion.55 The statute also provides an additional route to 
treatment, subsequent to a finding of guilt, for those who are not se
lected for early diversion.56 In both Connecticut programs, the criminal 
process retains greater control over the offender while in treatment than 
does the Philadelphia procedure.57

Scott Surrey, Program Coordinator, Intake and Referral Service, Sept. 17, 1971, at 1 
(copy on file at Geo. L.J.). It is hoped that the program will eventually be formalized 
by court rule. Memorandum from the Hon. Leonard Braman to Scott Surrev, June 
21, 1971, at 2 (copy on file at Geo. L.J.) [hereinafter cited as Braman Memorandum II],

54 In the Philadelphia court program, defendants who have never before been con
victed of the type of crime with which they are currently charged may be diverted for 
periods exceeding one year. Prior convictions for other offenses do not necessarily 
make a defendant ineligible. Crawford Memorandum I, at 3. Section 404(b) of the 
Controlled Substances Act also limits eligibility to first offenders. In contrast, how
ever, this statute defines a first offender as one who has not previously been convicted 
of violating the narcotics laws. 21 U.S.C. § 844(b)(1) (1970).

It should be noted that the Philadelphia program is singularly atypical in one regard: 
it accepts nonaddicts as well as addicts and diverts them under the same procedures 
and with the same sort of disposition awarded. Crawford Memorandum I, at 2-3. 
Perhaps as many as 80 percent of the defendants accepted into the Philadelphia program 
have drug dependency problems. Out of 569 cases selected for diversion hearings 
during the first two months of the program’s operation, 228 (40 percent) involved 
narcotics possession offenses while an additional 223 (39 percent) involved property 
crimes of the traditionally drug-related variety. Crawford Memorandum I, at 2. Sub
sequent figures covering the first six months of program operation show the same trend. 
Over that period, 649 (37 percent) involved narcotics possession offenses while 743 
(43 percent) involved traditional drug-related petty theft offenses. Memorandum from 
James D. Crawford, Deputy District Attorney for Law, to Arlen Specter, District 
Attorney of Philadelphia, Aug. 20, 1971, at 1 (copy on file at Geo. L.J.) [hereinafter 
cited as Crawford Memorandum II]. The majority of drug-dependent offenders ap
pearing before the court display or admit a heroin problem. Memorandum from John 
P. Bellassai to the ABA Special Comm, on Crime Prevention and Control, July 29, 1971, 
at 5 (copy on file at Geo. L.J.) [hereinafter cited as Bellassai Memorandum]. Judge 
Hoffman has publicly estimated that 60 percent of the defendants in the program with 
drug problems are heroin addicts. Philadelphia Inquirer, Aug. 18, 1971, at 37, col. 4.

55 For a detailed discussion of the several exclusionary criteria in the Connecticut 
statute, see note 90 infra.

56 Conn. Gen. Stat. Ann. 19-485, -498 (1969). For a discussion of the Connecticut 
post-conviction referral procedures, see notes 88-93 infra and accompanying text.

57 For a comparative discussion of types and terms of control under these and other 
addict diversion programs, see notes 135-142 infra and accompanying text.
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PHILADELPHIA COURT OF COMMON PLEAS PRE-INDICTMENT PROGRAM

In the Philadelphia program, the files of all criminal defendants are 
reviewed by a deputy district attorney before bills of indictment for the 
grand jury are prepared.58 Those defendants who meet specified, ob
jective eligibility criteria59 60 61 62 are subpoenaed to appear for a pre-indict- 
nient (diversion) hearing. The major limiting objective criterion is that 
the defendant have no prior conviction for the crime with which he is 
currently charged.90

5* Crawford Memorandum I, at 2. Potentially eligible defendants are selected out at 
this stage and subpoenaed to appear for pre-indictment diversion hearings. Accepted 
practice in Philadelphia is for the district attorney to seek an indictment in every case, 
even misdemeanors. Interview with James D. Crawford, Deputy District Attorney for 
Law. in Philadelphia, July 28, 1971, at 1 (copy on file at Geo. L.J.). Thus the files of 
all accused persons have been processed through a central office prior to arraignment, 
and it has not proven administratively burdensome for a single official to review the 
files on all arrestees for a given week. See Crawford Memorandum I, at 5. However, 
screening in Philadelphia will prove more difficult in the near future when the juris
diction for all offenses with maximum penalties of five years or less is shifted to the 
Municipal Court from the Common Pleas Court, and since bills of indictment will not 
be called for in such cases. See Crawford Memorandum II, at 3.

59 The program has, by agreement of the presiding judge and the district attorney’s 
office, adopted the following exclusionary criteria for participation in the program:

1: the defendant must have no prior conviction, including his juvenile record, for 
the type of offense with which he is presently charged; (2) the offense presently charged 
is not a crime of violence or of threatened violence; (3) the present offense is not a 
narcotics trafficking offense; (4) the defendant has no previous history of probation or 
parole violations; and (5) the defendant appears to be a fit candidate for rehabilitation. 
Bellassai Memorandum, at 4; Crawford Memorandum I, at 3.

60 This is consistent with the dominant purpose of the program to rehabilitate of
fenders before they become hardened to a life of crime. The “last chance” philosophy 
of the program is stressed by the judge during the diversion hearing; participation is 
regarded as a privilege. Bellassai Memorandum, at 4.

61 Superior Court Judge J. Sydney Hoffman was assigned to the program as hearing 
judge by order of the Supreme Court of Pennsylvania. Special Assignment of the Hon. 
J. Sydney Hoffman to the Court of Common Pleas, First Judicial District, Phila. 
County’, Pennsylvania Sup. Ct., Judicial Assignment Docket No. 4 (Jan. 7, 1971) (copy 
on file at Geo. L.J.). Judge Hoffman was instrumental in the formulation of program 
procedures and in their formal authorization. Crawford Memorandum I, at 1. It is 
a unique feature of the Philadelphia court program that one judge can hear and effec
tively dispose of an entire week’s worth of eligible cases in one day of hearings. See 
Philadelphia Inquirer, June 11, 1971, at 23, col. 7. The success of the program appears 
due in no small measure to the concern Judge Hoffman devotes to each case and the 
rapport of trust and confidence he is able to build with most defendants. Bellassai 
Memorandum, at 2, 6. Thus the Philadelphia scheme might not flourish under the 
direction of a less sympathetic or less sensitive hearing judge.

62 The presence of parents or other relatives is a strong indication to the court that 
the defendant has communitv ties which will exert a stabilizing influence upon him 

Participants at the hearing include the judge,01 the deputy district 
attornev. the defendant, relatives or parents,02 staff from a liaison com
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munity rehabilitation project,63 and, occasionally, complaining witnesses 
in the case.64 The brief, informal hearing consists of two parts. A 
record is made of the first, during which the criminal charge and de
fendant’s prior record are reviewed, his eligibility for diversion agreed 
upon, and the diversion program explained to him.65 If the court and 
prosecutor agree that the defendant meets the eligibility criteria, he is 
then asked whether he understands (1) that the deferred disposition 
program gives him a chance to earn a discharge if he is accepted into 
the program and completes it satisfactorily; (2) that should he fail to 
complete the program satisfactorily, he may be indicted and tried as 
if he had not been diverted; and (3) that in order to participate, he must 
waive his right to a speedy trial so far as delays attributable to program 
participation are concerned.66 If the defendant, with the advice of his 
attorney, answers all questions in the affirmative and still wishes to 
participate, the record is then closed, and he is guaranteed that nothing 
le may say thereafter can be used against him.67

should he be accepted into the program and released on probation. The attendance of 
such concerned parties often is a deciding factor in determining whether a borderline 
defendant is a good risk. See Bellassai Memorandum, at 4.

63 In the case of addicted defendants, the court relies on the advice of staff workers 
from Project HELP, a local treatment referral service attached to the program and 
stationed in the courtroom during the hearings. Crawford Memorandum I, at 4. To
gether with a psychiatrist, they plan probation programs for the individual defendants, 
find them space in community treatment centers, and provide a measure of counseling 
immediately after the diversion hearing is concluded. Crawford /Memorandum II, at 2.

64 The Philadelphia court program is unique among all addict diversion efforts in 
allowing the victim of a drug-related or other offense to make an appearance and have 
a voice in the diversion determination. In practice, most complainants waive their 
right to appear and contest the diversion of the defendant. Instead they usually request 
via return letter to the district attorney’s office that he be given a chance to participate 
and to be rehabilitated. Crawford Memorandum I, at 5.

65 Bellassai Memorandum, at 4; Crawford Memorandum I, at 5-6.
66 Crawford Memorandum I, at 5. A waiver of the right to a speedy trial is implicit 

in most addict diversion programs. See 21 U.S.C. § 844(b)(1) (1970); Conn. Gen. 
Stat. Ann. § 19-484 (1969); III. Rev. Stat. ch. 91 Mi, § 120.9 (1969) (requiring a 
specific waiver); N.Y. Mental Hygiene Law § 210.3(b) (iv) (McKinney 1971). For 
a discussion of the constitutionality of the speedy trial waiver in diversion programs, 
see notes 179-190 infra and accompanying text.

6? Crawford Memorandum I, at 5-6. The nonincrimination guarantee is a desirable 
but uncommon feature in the programs surveyed. Title I of the Narcotics Addict Re
habilitation Act of 1966, in addition to the Philadelphia procedures, specifically pro
vides for it. See 28 U.S.C. § 2904 (1970).

68 The court is looking for a demonstration of honesty, repentence, and motivation. 

The defendant is then given an opportunity to relate his version of the 
facts. The judge questions him about his culpability for the offense, 
family ties, marital status, educational and employment background, 
and so forth.68 It is also at this point that the judge inquires into present 
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and past drug use.69 A few defendants appearing before the probation 
court are rejected from the program during the hearing because they 
are not considered sufficiently motivated or honest.70 However, the 
vast majority71 are accepted for diversion and referred to the liaison 
community rehabilitation program for counseling and possible place
ment in a treatment facility.72 A period of probation is set, based in 
pan upon the recommendation of the treatment personnel, which gen
erally runs for two years in drug and drug-related cases.73 The hearing 
judge signs an order to hold the bill of indictment during that period.74 
If the defendant completes his probation without rearrest, usually the 
sole condition of his probation,75 he appears once more before the 
jud^e, at which time the criminal charge is dropped and the arrest 
record expunged. Should the defendant be rearrested during the period 
of his probation, the district attorney’s office will move for a bill of 
indictment on the original charge, and prosecution will be resumed.76

Absent any of these, the defendant is comparatively less likely to be accepted into the 
program. Bellassai Memorandum, at 4.

69 A visual observation is conducted by Project HELP personnel under the super
vision of the judge. The defendant is ordinarily examined for evidence of needle 
marks on his arms or physiological signs of withdrawal. Bellassai Memorandum, at 4; 
Philadelphia Sunday Bulletin, June 27, 1971, § VB, at 1, col. 1.

70 Bellassai Memorandum, at 5. An additional number of cases are rejected from the 
program because the defendant repeatedly fails to appear for scheduled diversion hear
ings, or the defendant has committed other crimes while out on bail, pending his diver
sion hearing, or the defendant prefers to stand trial rather than be diverted, or should 
the complainant’s testimony show that the offense was more serious than was indicated 
by the police report. Crawford Memorandum II, at 1.

71 Of all cases heard by the pre-indictment probation court between February 24 
and August 18, 1971, 1,252 defendants were accepted into the program and only 344 
were rejected and sent on to indictment. Crawford Memorandum II, at 1. This 
represents an acceptance rate of 78 percent.

72 Project HELP personnel and other volunteers have been instrumental in placing 
numerous diverted defendants with drug problems in private treatment facilities. 
Crawford Memorandum I, at 4. Unlike the other addict diversion programs surveyed, 
however, participation in the program does not require that a defendant accept a recom
mendation for and referral into treatment. Bellassai Memorandum, at 5, 9 n.7. More
over, because of a severe shortage of treatment slots in Philadelphia, only a fraction 
of diverted addict-defendants have been placed in treatment. See Philadelphia Inquirer, 
Aug. 18, 1971, at 37, col. 4.

73 See Bellassai Memorandum, at 5; Crawford Memorandum II, at 2. Probation under 
the program never exceeds the possible statutory maximum sentence the defendant 
could receive should he be indicted, tried, and convicted for the offense in question. 
Crawford Interview, supra note 58, at 1; see Bellassai Memorandum, at 9 n.6.

74 Crawford Memorandum I, at 6.
75 Bellassai Memorandum, at 5, 9 n.7.
7® Crawford Memorandum I, at 5-6.

From its advent, the program has been well received by the press, 
bv medical and rehabilitative personnel involved with the problems of 
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narcotics addiction, and by Pennsylvania’s criminal justice system.77 
Indicative of the program’s success is the fact that the Criminal Law 
Committee of the Pennsylvania Bar Association has drafted a proposed 
state rule of criminal procedure for deferred disposition which is closelv 
modeled on the Philadelphia Pre-indictment Probation Court’s pro
cedures.78 It has been estimated that as many as 2,500 cases each year 
can and will be diverted under the city’s program.79 During the first 
six months of operation, 20 percent of the city’s criminal caseload was 
selected as eligible for participation; the vast majority of these were 
accepted and diverted.80

77 See Crawford Memorandum II, at 4.
78 See id. at 3.
79 Id.
80 Id. at 1. From February 24 through August 18, 1971, 1,738 cases were scheduled 

for pre-indictment diversion hearings out of a total of 8,580 files due to be presented 
to the grand jury. Out of that number, 1,252 were accepted into the program and only 
344 rejected. (The remaining 158 were either still pending or had been dismissed prior 
to scheduled hearing). Id.

81 The defendant must have no previous conviction for crimes of violence or threat
ened violence, no more than two previous convictions for any other offense to which 
a statutory maximum term of 10 years or more is attached, and no more than three 
prior commitments to treatment under the statute. Conn. Gen. Stat. Ann. § 19-501 
(1969).

82 Conn. Gen. Stat. Ann. §§ 19-484(a), -497(a) (1969); accord, Mass. Gen. Laws 
Ann. ch. 123, § 47 (Supp. 1971); see P. Costas, General Information Concerning Chap
ter 359, Connecticut General Statutes, Dependency Producing Drugs and Treatment 
of Drug Dependent Persons 9 (1970) (copy on file at Geo. L.J.). The other statutory 
schemes surveyed provide for a mandatory medical examination. See 28 U.S.C. § 2902(a) 
(1970); III. Rev. Stat. ch. 9114, § 120.9 (1969); N.Y. Mental Hygiene Law § 210.3(a) 
(ii) (McKinney 1971).

83 Conn. Gen. Stat. Ann. §§ 19-484(a), -497(a) (1969). This authority to act 
without defense request was incorporated into the statute to expedite diversion, since 
the prosecutor will often have the earliest contact with the defendant. See P. Costas, supra 
note 82, at 9.

CONNECTICUT STATUTORY DIVERSION

As in the Philadelphia program, an addict-defendant under the statu
tory scheme adopted by Connecticut in 1967 must first meet a set of 
objective eligibility criteria based on the criminal charge and his prior 
record before he can be considered a candidate for diversion.81 Unlike 
the Philadelphia defendant, however, the Connecticut defendant who 
claims drug dependency must then secure a medical confirmation that 
he was drug dependent at the time of the offense82 before a motion for 
pretrial diversion may be entertained by the court. The prosecution 
may request or the court may, sua sponte, order such an examination 
should they have reason to believe that the defendant may be drug 
dependent.83
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Once drug dependency is confirmed, and upon agreement of both 
the prosecutor and the accused, the court may enter an order suspending 
further prosecution for a maximum of one year in the case of a mis
demeanor and two years in the case of a felony.84 The accused is then 
placed in the custody of the Commission on Adult Probation for treat
ment in either a state-operated inpatient facility or as an outpatient in a 
certified community-based treatment program.85 Periodic reports on 
progress in treatment are made by the Commission to the court. At the 
end of the period of suspension, the court may dismiss the charges, 
provided the defendant has cooperated while in treatment and has 
“demonstrate!d] reasonable likelihood that he will not engage in crim
inal behavior.” 86 Should the court receive unfavorable reports on the 
defendant, prosecution may be resumed.87

84 Conx. Gen. Stat. Ann. §§ 19-484(a), -497(a) (1969). For a discussion of possible 
equal protection problems created bv this and other classifications, see notes 163-173 
infra and accompanying text.

85 See Conn. Gen. Stat. Ann. §§ 19-484(d), -485(a), (b), -489(f), -493(a), (c), 
-497(d), -498(b), (c) (1969). Although the Department of Adult Probation has overall 
supervisory authority, the statute directs that treatment shall be under the direct super
vision of the Commissioner of Mental Health. Id. §§ 19-484, -497.

**'Conn. Gen. Stat. Ann. §§ 19-484(c), -497(c) (1969). Conditional discharge of 
this sort is common to almost all of the programs surveyed. See, e.g., 28 U.S.C. § 2902(c) 

1970); III. Rev. Stat. ch. 91 !4, § 120.9 (1969); ABA Proposal 5, 12. Only the New 
York statute provides for an outright dismissal of the charge before the defendant enters 
into treatment. N.Y. Mental Hygiene Law § 210.3(c) (McKinney 1971).

87Conn. Gen. Stat. Ann. §§ 19-484(d), -497(d) (1969).
88 Id. 19-485(a), -498(a). The defendant who is either voluntarily or involun

tarily committed to treatment after an adjudication of guilt receives a suspended sen
tence and is placed under the medical supervision of the Commissioner of Mental Health, 
u ho can recommend to the court inpatient or outpatient treatment, or a combination 
of the two, for a period not to exceed 24 months. Id. This commitment after conviction 
may be distinguished from the traditional involuntary commitment to confinement. See 
notes 17-23 supra and accompanying text. Under the Connecticut statute, the court 
may immediately place the drug addict in aftercare in a community-based treatment pro
gram, without first requiring a period of inpatient treatment. Conn. Gen. Stat. Ann. 
H 19-485(a), -498(a) (1969).

89 See J. Cooper, The Heroin Addict in the New Haven Criminal Justice System 56, 
June 19'1 (unpublished senior studies paper submitted in the Pretrial Detention Seminar, 
Yale Law School) (copy on file at Geo. L.J.) [hereinafter cited as Cooper Study 1.

In the event that the concurrence of the prosecutor is withheld, or 
should the court refuse to order a suspension of prosecution in the case, 
Connecticut law allows the court to refer the defendant to treatment 
subsequent to a finding of guilt, that is, after plea or conviction.88 In 
practice, such sentencing to treatment is usually awarded by Connecti
cut courts in return for a negotiated plea of guilty agreed to between 
prosecution and defense,89 and thus may involve an interruption in the 
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court process before trial. While sentencing to treatment does not 
exemplify diversion, it can be considered diversionary when activated 
by a plea of guilty. Both traditional goals of diversion are realized in 
this process to some degree. Court time and expense are saved by avoid
ing a trial, and a referral into treatment is provided, consonant with the 
desire of the defendant, expressed during plea bargaining, to be allowed 
this dispositional route in return for giving a plea.90

90 See note 149 infra and accompanying text. The voluntariness of a plea, a basic 
requirement for its validity, in this context is of course subject to question. See Machi- 
broda v. United States, 368 U.S. 487, 493 (1962) (guilty plea induced by promises or 
threats is void); Note, Unconstitutionality of Plea Bargaining, 83 Harv. L. Rev. 1387, 
1395-1407 (1970) (questioning whether a choice between state structured alternatives 
can be voluntary). While the issue of voluntariness in plea bargaining is difficult to 
resolve, the Supreme Court has said that a plea is valid if it is a “voluntary and intelli
gent [choice] among the alternative courses of action open to the defendant.” North 
Carolina v. Alford, 400 U.S. 25, 31 (1970). The mere fact that the plea is given to 
avoid a harsher disposition does not by itself render it void. Id.

91 Conn. Gen. Stat. Ann. 19-485(a), -498(a) (1969) (the decision is in the dis
cretion of the court).

92 According to a study of the operation of this statute in New Haven, Connecticut, 
reasons for its disuse offered by prosecutors included: (1) the difficulty of keeping 
cases alive if prosecution is suspended for any length of time because evidence, wit
nesses, and files disappear; (2) the pre-sentence report is available after conviction, 
enabling the court to make a more reasoned sentence determination; (3) a probation 
release can provide better supervision once the addict is convicted; and (4) the advice 
of some ex-addicts that the addict in treatment has a better chance of persevering 
if he has a conviction and the threat of revocation of his suspended sentence. Cooper 
Study 57; see Letter from Peter Costas to Phyllis Segal, Oct. 18, 1971, at 1 (copy on 
file at Geo. L.J.).

93 Out of 2,047 cases involving narcotics reviewed by the Probation Department be
tween October 1969 and October 1970, prosecution was suspended in only 62. T. 
Capshaw, supra note 15, at 3, 5.

Under post-conviction sentencing, on the other hand, neither trial 
time nor expense has been avoided, and the sentencing to treatment is 
a disposition completely within the power of the court. It can be 
awarded over defense objection or it can be withheld despite defense 
request.91 Thus, even in those instances where the defendant desires 
probation to treatment and the court chooses to award it as a sentence 
after the verdict, it cannot be construed as a disposition which the de
fendant had any power in shaping.

Connecticut courts and prosecutors for various reasons appear to 
consider the post-plea or post-conviction route to treatment preferable 
to allowing diversion in lieu of prosecution.92 Consequently, since the 
consent of the prosecutor is required by statute for pretrial diversion, 
this treatment route is seldom utilized. Prosecution was suspended in 
only three percent of the drug cases under the supervision of the Com
mission on Adult Probation between October 1969 and October 1970.93
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Despite this fact, the legislative intent to provide flexibility in dealing 
with persons accused of drug or drug-related crimes has reportedly 
had some impact on the attitudes of the court and the prosecution and 
has moved many drug dependent persons into contact with treatment 
programs.94 It has been suggested that more extensive treatment pro
grams and adequately trained probation personnel would result in 
greater rehabilitative success and would probably remove some of the 
state’s attorneys’ antipathy toward these provisions.95 96

94 Costas Letter, supra note 92, at 2-3.
95 Id. at 3.
96 Thus, for example, the various statutory schemes and the Philadelphia program 

apply their objective eligibility criteria to the whole population of defendants, prior 
to a motivational screening. See 28 U.S.C. § 2902(a) (1970); Conn. Gen. Stat. Ann. 
55 19-484(a), -497(a) (1969); III. Rev. Stat. ch. 91J4, § 120.9 (1969); Mass. Gen. 
Laws Ann. ch. 123, § 47 (Supp. 1971); N.Y. Mental Hygiene Law § 210.3 (McKinney 
1971); Crawford Memorandum I, at 3, 5.

In contrast, the proposed District of Columbia project for adult addicts would only 
apply its eligibility screening to those defendants who have successfully complied 
with their conditions of release on bond. At the end of their release period the court 
decides whether to permit pretrial diversion and conditional discharge or to allow the 
defendant to stand trial as scheduled. ABA Proposal 4, 11. The Brooklyn Court 
program screens only those defendants who are brought to the attention of the program 
by defense counsel, family, or friends. Segal Memorandum, at 2.

Fundamental Characteristics of 
Addict Diversion Programs

Despite appearances to the contrary, all existing efforts at the diver
sion of heroin addicts from the criminal justice system have basic pro
cedures in common. Certain elements invariably reappear in the or
ganizational and administrative structure of these programs which can 
be characterized as fundamental to any addict diversion scheme.

predetermined eligibility criteria

W hile the class of addicts ultimately eligible for diversion varies from 
program to program, the mechanisms for determining eligibility are 
similar. .Most addict diversion programs embody their own set of ob
jective criteria which all defendants must meet in order to be consid
ered eligible to participate. Some programs attempt to screen all de
fendants coming through the court according to these criteria, while 
others apply them only to those defendants who have already given 
some indication of eligibility.90 The criteria vary in number and con
tent from program to program with no one scheme displaying a typical 
set of standards. However, all programs do consider the length or 
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nature of the defendant’s prior criminal record as an important eligi
bility factor.

Prior Convictions. Prior convictions for certain types of crimes
operate as either a formal or an informal bar to eligibility in almost 
every program. Thus, previous convictions for crimes of violence 
specifically prevent participation under the Connecticut and Illinois 
statutory schemes.97 A defendant with a record of violent crimes is 
comparatively less likely to be taken into the Brooklyn court program, 
though no official violent crimes exclusion is mandated.98 Under the 
New York State statute, any previous felony conviction renders a de
fendant ineligible for pretrial diversion.99 Under section 404(b) of the 
Controlled Substances Act100 any prior narcotics conviction necessi
tates ineligibility, while it merely conditions eligibility under the Massa
chusetts statute.101 Only the Philadelphia effort refuses to consider as 
eligible any defendant previously convicted of the same offense with 
which he is presently charged, regardless of the nature of that offense.102

97 Conn. Gen. Stat. Ann. § 19-501 (1969) (prior conviction of violent crime or two 
prior convictions of crime for which maximum term is 10 years); III. Rev. Stat. ch. 
91/4, § 120.8 (1969) (two or more prior convictions of crime of violence).

98 Rogovin Interview, supra note 53.
99 N.Y. Mental Hygiene Law § 210.2(a) (McKinney 1971).
100 21 U.S.C. § 844(b) (1) (1970).
101 Mass. Gen. Laws Ann. ch. 123, § 47 (Supp. 1971). The Massachusetts provision 

guarantees pretrial diversion to any first offender on a narcotics charge who would 
benefit from treatment, but allows it for repeaters on narcotics charges only if space 
is available in a treatment facility at the time the request for diversion is made.

102 Bellassai Memorandum, at 7.

103 21 U.S.C. § 844(b) (1) (1970).
104 Compare Mass. Gen. Laws Ann. ch. 123, § 47 (Supp. 1971) with id. § 48.
105 28 U.S.C. § 2901(g)(2) (1970); III. Rev. Stat. ch. 91/2, § 120.8 (1969); Bellassai 

Memorandum, at 7.
106 28 U.S.C. § 2901(g)(1) (1970); III. Rev. Stat. ch. 9114, § 120.8 (1969); Crawford 

Memorandum I, at 3.

Present Offense. The crime with which a defendant is cur
rently charged is also relevant in determining eligibility. Drug-related 
crimes do not come within the purview of either section 404(b) of 
the Controlled Substances Act103 or the Massachusetts statute, where 
only those charged with drug law violations can be diverted in lieu of 
prosecution.104 Moreover, Illinois, Philadelphia, and title I of the Nar
cotics Addict Rehabilitation Act of 1966 exclude from pretrial diver
sion defendants charged with drug trafficking offenses.105 106 A defendant 
charged with a crime of violence is also ineligible under these three 
programs.100 To be eligible in New York, the current charge must not 
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be punishable by either death or a life sentence.107 Because the Brook
lyn project operates exclusively in the criminal court, to be eligible the 
defendant must be currently charged with a misdemeanor.108

i°7 \.Y. Mental Hygiene Law § 210.2(c) (McKinney 1971).
108 Rogovin Interview, supra note 53.
109 III. Rev. Stat. ch. 91!4, § 120.8 (1969).
no Conn. Gen. Stat. Ann. § 19-501 (1969).
111 The official determination of addiction, however made, is ordinarily preceded in 

all the programs by a claim or admission from the defendant that he is a drug user. 
With two partial exceptions, the programs rely on the cooperation and consent of 
the defendant and his attorney before the issue of addiction can be raised in the case 
and before the diversionary option can be considered. Thus, the defendant must volun
tarily admit his drug dependency rather than be accused of it, and must thereafter 
express a desire to be diverted. This is important, not because it is procedurally pe
culiar in the criminal justice system for a cooperative defendant to be given disposi
tional options, but because in such a diversion program he is allowed to play a sig
nificant role in determining his own disposition.

The exceptions are the Connecticut and Philadelphia schemes. Under the Connecticut 
statute, the court sua spontc or upon application from the prosecutor may initiate a 
medical examination to determine whether a defendant is an addict. The examination 
is mandatory, and, though the defendant may or mav not choose diversion after the 
examination confirms his addicted status, he docs not have the sole responsibility for 
raising the issue. Conn. Gen. Stat. Ann. §§ 19-484(a), -497(a) (1969).

Because the Philadelphia project diverts nonaddicts as well as addicts, a defendant 
need not admit addiction to qualify for and be accepted into the program. However, 
any defendant whose present offense or criminal record indicates probable drug use 
or habit-supportive street crime is asked at his hearing whether he is or ever has been 
a drug abuser. He is thereafter ordinarily required to roll up his sleeves. Discernable 
dishonesty results in disqualification from the program and bindover to the grand jury 
for indictment. Bellassai Memorandum, at 2. Thus, the heroin addict (as distinguished 
from the soft drug user) could only with great difficulty avoid admitting his addiction 
as a precondition to participating in the program.

Prior Treatment History. In addition to establishing criminal
record and current charge conditions for eligibility, the Illinois and 
Connecticut legislatures have set arbitrary statutory bars based on prior 
treatment history. Illinois excludes addicts who have voluntarily elected 
treatment twice before in any consecutive two year period,109 while 
Connecticut prohibits its courts from considering defendants who have 
been previously committed and released three times under the statute.110

FORMAL ADDICTION DETERMINATION

1 he method of corroborating whether the defendant who might be 
eligible for diversion is, in fact, either addicted or a drug abuser varies 
from program to program.111 Each of the programs surveyed, how
ever. does require some determination of drug dependency before the 
defendant is diverted. All four state statutory schemes as well as the 
Narcotics Addict Rehabilitation Act of 1966 provide for a full, objective 
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medical examination as a prerequisite to a legal determination of addic
tion.112 In contrast, the District of Columbia’s proposed adult program 
and the existing juvenile addict pilot program rely upon the observations 
of skilled treatment personnel113 as well as court-ordered urinalysis.114 

The Brooklyn and Philadelphia court programs take a less formal, 
more subjective approach by relying solely upon the observations of 
experienced intake workers.115 These examiners, who are treatment 
program personnel assigned to the courts, look for needle marks and 
various physiological signs of withdrawal, as do the interviewers in the 
District of Columbia programs. However, unlike the District of Co
lumbia programs, no further medical or chemical testing is made prior 
to acceptance into the respective diversion programs.116

112See 28 U.S.C. § 2902(a) (1970); Conn. Genn. Stat. Ann. 19-484(a), -497(a) 
(1969); III. Rev. Stat. ch. 9154, § 120.9 (1969); Mass. Gen. Laws Ann. ch. 123, § 47 
(Supp. 1971); N.Y. Mental Hygiene Law § 210.3(a) (ii) (McKinney 1971).

113 The interview in the juvenile program is conducted in the cellblock prior to 
hearing by an ex-addict program consultant. Braman Memorandum II, at 6. The 
proposed adult addict program would rely upon cellblock interviews at the same stage 
by representatives of the District of Columbia Bail Agency and the Narcotics Treatment 
Administration (NTA). ABA Proposal 6.

114 In the juvenile program, urine samples are required to be given at the “receiving 
home,” either prior to lockup or prior to interview by program consultants. Braman 
Memorandum II, at 3-4. The juvenile is released on his own recognizance or returned 
to the lockup after his initial hearing. This occurs before urine test results are returned. 
Once those results are received, juveniles who tested positive but were released pending 
trial are ordered to report to the program (Intake Referral Service) for periodic urine 
surveillance and to NTA for treatment until the date of their trial. Id. at 7-9. If the 
juvenile fails to appear, an attachment is issued for violation of the conditions of his 
release. Id. at 8.

115 Bellassai Memorandum, at 2; Segal Memorandum, at 2. In each case the intake 
workers are attached to the program but are employed by private treatment programs; 
ex-addicts are represented in both groups.

116 Bellassai Memorandum, at 2.
117 See Bellassai Memorandum, at 2, 4; Segal Memorandum, at 2.

MOTIVATIONAL SCREENING

Addict diversion programs display another fundamental common 
characteristic. The addict-defendant must not only meet certain ob
jective, or legal, eligibility criteria, but he must also pass a relatively 
subjective “fitness” screening before he is diverted into treatment. The 
defendant’s fitness or risk quotient is the sum of his responses to ques
tioning, which demonstrate his attitude toward treatment, the discern
ible amount of motivation he possesses, and other comparatively objec
tive variables.117

The point in the proceedings at which this fitness screening occurs 
varies considerably among the programs, as does the identity of the 
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individuals or agency responsible for conducting it.118 In most in
stances, motivational screening occurs twice—once prior to being di
verted, as administered by the referral service or agency working in 
coordination with the court, and again by the treatment center which 
agrees to enroll the diverted defendant.119

118 For example, in the District of Columbia Juvenile Court program, an ex-addict 
treatment counselor interviews defendants in the court cellblock prior to their ar
raignment. Braman Memorandum II, at 6. In contrast, the screening under the 
Philadelphia program occurs in open court, during the course of the diversion hearing, 
and is conducted by the hearing judge himself with expert assistance from liaison treat
ment center personnel and a psychologist stationed in the courtroom. Bellassai Mem
orandum, at 2; Crawford Memorandum II, at 2. Under the Illinois and Massachusetts 
statutory programs, the screening occurs after the defendant has been arraigned but 
before his hearing on the issue of whether or not to divert. In Massachusetts, the 
court-appointed psychiatrist or physician who performs the medical examination of 
defendant also performs the motivational screening, for the statute stipulates that he 
must report whether the defendant will probably benefit by treatment. Mass. Gen. 
Laws Ann. ch. 123, § 47 (Supp. 1971). In Illinois, the Department of Mental Health is 
charged with the responsibility of conducting a thorough examination and “recom
mend [ing] whether the individual shall be placed under supervision for treatment.” 
Largely on the basis of the department’s report the court decides whether or not to 
diven. III. Rev. Stat. ch. 91M, § 120.9 (1969).

119 This is the case, for example, in Philadelphia, the District of Columbia, Connec
ticut, and Massachusetts where defendants are invariably enrolled in private treatment 
programs for the entire length of their period in treatment. Such private programs 
could not reasonably be expected to take in patients who do not meet their own 
standards for admission.

120 See Bellassai Memorandum, at 4.
121 See Crawford Memorandum I, at 6. In the initial Brooklyn program, similar 

factors are taken into consideration, but the screening is conducted prior to the hearing 
and by an ex-addict intake worker rather than by the hearing judge. Segal Memoran
dum, at 2.

1 he most noticeable treatment-potential screening is that conducted 
in the Philadelphia court program, where the defendant’s age, employ
ment and service records, educational background, community and 
family ties, prior narcotics use and treatment history, demonstrable 
motivation, and other extenuating and mitigating factors are openly 
inquired into during the course of the diversion hearing.120 The de
cision as to whether the defendant is a fit candidate for rehabilitation 
is made immediately thereafter.121

The New York and Illinois statutes, as well as the Narcotics Addict 
Rehabilitation Act of 1966, fail to stipulate any explicit motivation/risk 
criteria to be applied to defendants seeking diversionary treatment. How
ever, in each instance the screening does occur, since the appropriate 
government agency into whose custody a diverted addict is placed 
pending enrollment in a specific program has the authority to reject 
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the referral for reasons of “rehabilitative unfitness.” 122 A recommenda
tion that a defendant is not fit for rehabilitation invariably precludes 
diversion. No standard is provided by the statutes, however, to suggest 
what constitutes such unfitness.123 In contrast, the Massachusetts first 
offender provision and the Connecticut statute give no veto to the ad
ministering agency that takes custody of a diverted defendant. Massa
chusetts does, however, apparently allow for a fitness determination bv 
the examining physician.124

12228 U.S.C. § 2902(b) (1970); III. Rev. Stat. ch. 91 § 120.9 (1969); N.Y. Mental
Hygiene Law § 210-a (McKinney 1971).

123 For example, the only test suggested in title I of the Narcotics Addict Rehabilita
tion Act is whether the defendant is “likely to be rehabilitated.” 28 U.S.C. § 2902(b) 
(1970). This provision has been interpreted by the National Institute of Mental Health 
to mean highly motivated towards treatment. See Comptroller General’s Report 36.

124 Mass. Gen. Laws Ann. ch. 123, § 47 (Supp. 1971); see note 118 supra.
125 Prosecutorial influence can make itself felt earlier, at the planning and intake 

stages. For example, in Philadelphia the district attorney’s office was instrumental in 
establishing the objective eligibilty criteria for participation in the program. More
over, the deputy district attorney assigned to the program actually conducts the initial 
eligibility screening in each case. Crawford Memorandum I, at 1-2.

In the proposed District of Columbia Superior Court pilot program, the United States 
Attorney, along with representatives of the D.C. Bail Agency and the NTA, would 
review the files of eligible defendants. ABA Proposal 11.

126N.Y. Mental Hygiene Law § 210.2(d) (McKinney 1971).
127 See id. § 208.1.
128 Conn. Gen. Stat. Ann. §§ 19-484(a), -497(a) (1969); III. Rev. Stat. ch. 91'/z, 

§ 120.9 (1969).

CONCURRENCE OF THE PROSECUTOR

In all but one program surveyed, it is characteristic that the prose
cutor retains a right of final determination at that point in the proceed
ing where an otherwise eligible defendant formally requests to be di
verted.125 Thus, for example, the New York statute requires that the 
district attorney concur in any motion for pretrial diversion where the 
case involves a felony charge.126 Should he fail to concur, the onlv 
way the trial judge can refer the defendant to treatment is through al
ternate sentencing, subsequent to conviction or plea.127 The Connecti
cut and Illinois provisions put even greater power in the hands of rhe 
state’s attorney at this stage, requiring the consent of the prosecutor 
in any case where the defendant seeks diversion prior to a plea or a 
finding of guilt.128 The Philadelphia court program similarly requires 
that the deputy district attorney concur with the judge, at the time of 
the diversion hearing, before participation in the program can be 
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granted.* 1-"*  The situation in the Brooklyn court and in the District of 
Columbia juvenile court, while not formalized, is analagous.

12 Crawford Memorandum I, at 2.
’ A recent study by the General Accounting Office, released in September 1971. 

n aintains that the failure of United States Attorneys to prosecute street addicts under 
federal law is one of the three primary causes for the low use of title I diversion in 
fiscal years 1968-1970. Comptroller General’s Report 11. The Department of Justice, 
moreover, has agreed with the validity of the reasons advanced by the GAO for the 
underutilization, though they have suggested additional reasons as well. See Letter from
1 M. Pellerzi, Assistant Attorney General for Administration, to Irvine M. Crawford, 
\ssociate Director Civil Division, GAO, July 16, 1971, reprinted in Comptroller 
General’s Report 38, 41.

The report was based upon the results obtained from a questionnaire sent out to 22 
United States Attorneys in those federal districts with a major narcotics addiction 
problem. Out of 21 responsive replies, 10 reported no title I commitment cases during 
1969, four each reported one such case, seven reported two or more cases, and one 
district-Washington, D.C.—reported 20. Comptroller General’s Report 12-13.

This abuse of underutilizing a federal diversionary route for reasons of administrative 
efficiency is mooted with regard to section 404(b) of the Controlled Substances Act. 
Unlike title I of the Narcotics Addict Rehabilitation Act, few addicts arrested for mere 
possession or small sales were ever expected by Congress to be able to take advantage 
of section 404(b) diversion. See note 50 supra. The section was enacted to serve as 
an example to the states to consider diversion as an appropriate dispositional route for 
such defendants. A United States Attorney ordinarily prosecutes only large scale 
traffickers under the Comprehensive Drug Abuse Prevention and Control Act of 1970, 
and these defendants would seldom be eligible under the first offender exclusionary 
criteria of section 404(b). Interview with Assistant United States Attorney Robert 
Crimmons, Major Crimes Section, United States Attorney’s Office, Washington, D.C., 
July 28, 1971, at 1 (copy on file at Geo. L.J.).

131 \BA Proposal 12.

Under title I of the Narcotics Addict Rehabilitation Act of 1966 the 
United States Attorney can exercise the same effective veto power over 
the diversion of individual defendants simply by choosing in some cases 
not to prosecute them under federal law and by handing them over 
to state or local authorities in the concurrent jurisdiction for prosecu
tion under the state narcotics laws. There is evidence that under the 
\ct such a practice is often, if not regularly, resorted to by United 

States Attorneys, thus emasculating that federal diversion provision.130 
Prosecutorial concurrence can remain a critical factor even during 

rhe probationary period after diversion has begun. The proposed Dis
trict of Columbia court program for adult addicts provides that the 
United States Attorney must regularly receive evaluative reports on 
w.ch diverted defendant. On the basis of those reports he may revoke 
probation and renew prosecution if dissatisfied with a defendant’s prog
ress in treatment.131

In contrast to all of the above programs, the Massachusetts first 
offender provision is structured so as to preclude anv exercise of prose
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cutorial influence or discretion on the question of diversion.132 Under 
this statute, adult addicts who may have lengthy criminal records for 
offenses other than drug convictions must be accepted for diversion, 
provided only that it is their first narcotics charge and that they have 
been determined bona fide addicts who would benefit from treatment.133 
Pretrial diversion and referral into treatment is required once these con
ditions are met, and the statute specifically prohibits the court from 
considering “any other factors.” 134

132 Mass. Gen. Laws Ann. ch. 123, § 47 (Supp. 1971).
133 Id. The defendant is also ineligible if there are any continuances outstanding with 

respect to this section. Id.; see note 48 supra.
134 Mass. Gen. Laws Ann. ch. 123, § 47 (Supp. 1971).
135 See, e.g., 28 U.S.C. § 2903 (a) (1970); Conn. Gen. Stat. Ann. §§ 19-485(c), -498(c) 

(1969); III. Rev. Stat. ch. 9154, § 120.11 (1969). In New York and under the Narcotics 
Addict Rehabilitation Act, this control must be initially exercised in an inpatient 
facility, with a period of supervised aftercare in the community. 28 U.S.C. § 2903(a) 
(1970); N.Y. Mental Hygiene Law § 210.3(d) (McKinney 1971). Other programs 
have rejected this approach in favor of outpatient, community-based treatment. See, 
e.g., Conn. Gen. Stat. Ann. §§ 19-488(a), -498(a) (1969); ABA Proposal 4; Braman 
Memorandum II, at 3, 9.

136 See Klonsky, Extended Supervision for Discharged Addict Parolees, Fed. Prob., 
Mar. 1965, at 39; Vaillant, The Natural History of Narcotic Drug Addiction, in 2 
Seminars in Psychology 486 (1970); Vaillant, A Twelve-Year Follow-Up of New York 
Narcotics Addicts: I. The Relation of Treatment to Outcome, 22 Am. J. Psychiatry 
727 (1966); Vaillant & Rasor, The Role of Compulsory Supervision in the Treatment 
of Addiction, Fed. Prob., June 1966, at 53.

CONTROL AND SUPERVISION

Every program imposes some external pressure in the form of re
ward or coercion to insure the diverted defendant’s continuing presence 
in treatment. Rewards vary from the promise of dismissal or termina
tion of prosecution upon successful completion of treatment to trans
fer from inpatient to outpatient care once a sufficient degree of progress 
has been demonstrated.135 However, incentives only in the form of 
rewards have not been considered sufficient to insure abstention and 
successful rehabilitation. Empirical studies have suggested that some 
amount of control and supervision is necessary while undergoing treat
ment and counseling within the community.136 Thus, with the sole 
exception of the Philadelphia court project, every diversion program 
also incorporates a greater or lesser degree of controlling supervision.

One method of control is reliance on controls and reports from the 
host treatment program. As an example, both District of Columbia pro
grams provide for urine surveillance by the supervising agency during 
the treatment period and for progress reports to the court on the par
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ticipating defendants.137 The initial Brooklyn Criminal Court Project 
relies on the treatment program to report any withdrawals or drop-outs 
to the court.13' Another, more common, method is to place the de
fendant, while in a treatment program, under the jurisdiction of the 
probation department and make cooperation and progress in treatment 
a specific condition of probation.139

137 ABA Proposal 9, 10; Braman Memorandum II, at 4, 12; Surrey Interview, supra 
note 53.

138 Rogovin Interview, supra note 53.
139 See, e.g., 28 U.S.C. § 2903(b) (1970) (Surgeon General’s Office to fulfill role of 

probation supervision); Conn. Gen. Stat. Ann. §§ 19-484(a), -497(a) (1969); Mass. 
Gf n. Laws Ann. ch. 123, § 47 (Supp. 1971) (Division of Drug Rehabilitation in Depart
ment of Mental Health to fill probation supervision role).

140 Bcllassai Memorandum, at 5.
l41See 28 U.S.C. § 2903(c) (1970); Conn. Gen. Stat. Ann. §§ 19-484(a), -485(a), 

-497(a), -498(a) (1969) (pretrial referral and post conviction respectively); N.Y.
Mental Hygiene Law § 210.3(b) (iv) (McKinney 1971); ABA Proposal 12. Under 
the federal section 404(b), referral to treatment subsequent to a guilty plea (with 
deferred entrv of finding) can be for a maximum of one year. 21 U.S.C. § 844(b)(1) 
(1970). In Illinois, a continuance of two years may be granted for a suspension of 
prosecution, or, for convicted persons, five years of the maximum sentence appropriate 
for the offense (whichever is less) may be required for treatment. III. Rev. Stat. ch. 
91 S5 120.9, 120.10 (1969). Massachusetts similarly provides for a two year con
tinuance for diverted defendants, and in Philadelphia this is the most frequent term of 
suspension ordered for drug-dependent offenders. Mass. Gen. Laws Ann. ch. 123, 
i 47 (Supp. 1971); Bcllassai Memorandum, at 5.

In contrast, the Philadelphia probation is a nonreporting one. The 
defendant is neither required to make periodic appearances before a 
probation officer nor to cooperate with the liaison treatment center be
yond the initial interviewing stage. Nor is he required to stay in treat
ment and counseling should he no longer choose voluntarily to do so. 
The only condition of probation usually attached is that the defendant 
not be rearrested for any offense during the period of his probation 
under the program.140

The programs also differ according to the period of time during 
which the criminal justice system has control over the diverted addict. The 
periods range from four months in the proposed District of Columbia 
Superior Court adult addict program to a maximum of 36 months for 
addicts voluntarily committed in lieu of prosecution under title I of 
the Narcotics Addict Rehabilitation Act and the New York statute.141 
The Surgeon General of the United States and the New York State 
Narcotics Addiction Control Commission have the discretionary author- 
itv to enforce the full 36 month commitment period allowed by the 
respective statutes, regardless of the fact that the defendant might have 
been liable to a lesser maximum sentence if he had been tried and con
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victed on the criminal charge. Notably, the length of control has some 
effect on the degree to which these diversion routes are being utilized. 
In New York, for example, a steadily decreasing number of addicts 
have volunteered for treatment in lieu of prosecution because few are 
willing to trade a short sentence for a lengthy commitment.142

142 New York Report 8. In contrast, in Connecticut where penalties for narcotics 
violations are more severe but the maximum length of commitment to treatment 
under the diversion statute is only two years, drug-dependent defendants seem much 
more interested in diversion. Cooper Study 21.

143 III. Rev. Stat. ch. 9114, § 120.9 (1969).
144 Id. The Philadelphia program also requires that the defendant specifically waive 

his right to a speedy trial. Crawford Memorandum I, at 5.
145 21 U.S.C. § 844(b)(1) (1970). The statute further provides for expungement of 

the defendant’s arrest record for those under 21 years of age. Id. § 844(b)(2). In con
trast to the limited federal expungement, the Philadelphia project provides for the 
total expungement of all records in all cases, regardless of age or other arbitrary dis
tinctions.

146 Id. § 844(b)(1).
147 In Connecticut and Illinois, the referral to treatment in most cases takes place in 

lieu of sentencing, rather than in lieu of prosecution. See notes 89, 92 supra and ac
companying text. See also III. Rev. Stat. ch. 91!4, § 120.9 (1969); Interview with 
Patrick Filter, IDAP counsel, Sept. 29, 1971 (copy on file at Geo. L.J.).

DEFENSE CONCESSIONS

The general theme of withholding treatment pending defense con
cessions recurs in several of the diversion programs. The Illinois statute, 
for example, clearly advances the viewpoint that diversion is a privilege 
which may be preconditioned upon the relinquishment of fundamental 
rights. It permits referral into treatment before conviction only after 
a trial, with a deferred entry of the finding, unless the prosecution 
chooses to waive this requirement.143 The same statute also requires 
that the diverted defendant waive his rights to a jury trial and to a 
speedy trial in return for diversion into treatment.144

Similarly, section 404(b) of the Controlled Substances Act requires 
a conviction or plea with deferred entry of the finding before the 
defendant can be referred to treatment. If he has performed success
fully in treatment at the end of one year, the case is dismissed and 
“deemed to be without adjudication of guilt” and not “a conviction 
for purposes of disqualifications or disabilities imposed by law upon 
conviction of a crime ... or for any other purpose.” 145 If, on the 
other hand, the defendant violates the conditions of his release, the 
prior finding of guilt is entered, and he is recalled for sentencing.14* 
Those jurisdictions which sometimes insist on the irrevocable entrv of 
a plea upon the defendant’s record before treatment will be ordered 
obtain even greater concessions from the defendant.147



1972] Addict Diversion 697

W hile requiring a plea in exchange for treatment may be considered 
diversionary because the court process has been abbreviated to some 
extent and referral to treatment guaranteed, benefits analogous to true 
diversion do not extend much further. The difference between making 
treatment available to an individual because he is drug-dependent and 
in need of help, and making it available only in return for an admission 
c t criminal guilt is crucial in its ramifications. In addition to perpetu
ating the definition of addiction-related behavior as criminal, the latter 
adds a punitive connotation to any eventual referral into a rehabilitation 
program143 and also raises certain constitutional questions.149 Also indi
cative of the retributive nature of requiring a plea or conviction before 
making treatment available is the criminal record that attaches except 
where entry of the finding is deferred. This stigma remains with the in
dividual regardless of rehabilitative success. While it is true that the 
m.qoritv of arrested addicts already have criminal records, the entry of 
additional drug or drug-related convictions is not without damaging 
effect.150

e This is evidenced by provisions in both title I of the Narcotics Addict Rehabilita
tion Act of 1966 and the Connecticut statute that any addict who escapes from institu
tional treatment is subject to arrest and criminal penalties. 28 U.S.C. § 2902(e); Conn. 
Gen. Stat. Ann. 19-485(e), -498(e) (1969).

no The propriety of imposing criminal sanctions without a trial determination of guilt 
has been grcatlv contested as violative of a defendant’s due process rights. See Gentile, 
Fair Bargains and Accurate Pleas, 49 B.U.L. Rev. 514, 544-50 (1969); Note, supra 
note 90, at 1395-411; Comment, Official Inducement to Plead Guilty: Suggested Morals 
for the Marketplace, 32 U. Chi. L. Rev. 167 (1964). While it is possible to distinguish 
negotiated diversion from this debate as essentially nonpunitive in nature, such dis
tinction would be too facile. The potential abuses inherent in “quasi-criminal” actions 
have already been recognized. See note 162 infra. To the extent that an admission of 
guilt is seen as a prerequisite to treatment, a degree of criminal sanction is involved. The 
validity of a plea in the context of negotiated diversion is therefore dependent upon the 
same standards required for plea bargaining relating to different kinds of charges. 
These standards include a determination that the plea was made voluntarily, knowingly, 
and with the advice of counsel. See Fed. R. Crim. P. 11; Gentile, supra, at 514, 534; 
Tigar, The Supreme Court 1969 Term, Fortvard: Waiver of Constitutional Rights: 
Disquiet in the Citadel, 84 Harv. L. Rev. 1, 19-25 (1970); 2 Crim. L. Rep. 2419 (1968).

1'0 \ddition.al convictions for drug related offenses put addicts in jeopardy of longer 
sentences as incorrigible offenders.

151 See ABA Proposal; Segal Memorandum, at 4.

In contrast to requirements of guilty pleas and waiver of rights, sup
porters of the initial Brooklyn court project and the proposed District 
of Columbia Superior Court project for adult addicts have advanced a 
model in which no options are closed to the arrested drug addict until 
after he has spent a period of time in treatment.151 In Brooklyn, the 
project organizers seek an initial treatment period for each defendant 
with an adjournment of the court proceedings. This is followed by a * * * * 
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hearing to determine whether charges will be dropped, a plea or con
viction insisted upon with either conditional discharge152 or probation, 
or a further adjournment ordered.153 In the proposed District of Co
lumbia court program, the heroin-dependent defendant is given an op
portunity, while on pretrial release in the third-party custody of a treat
ment program, to demonstrate through regular urine surveillance and 
contact with a counselor that he has the motivation and self-control to 
abstain from narcotics while in outpatient care.154 Absent sufficient 
progress, or upon violation of his release conditions, the defendant will 
stand trial as originally scheduled. However, with a showing of success 
in third-party custody, he can be offered an additional four month con
tinuance, postponement of his trial date until after such period, and a 
discharge conditioned upon successful completion of treatment.155 The 
significance of the approach demonstrated by these two programs lies 
both in their maximum flexibility and in their providing early outpatient 
treatment opportunities, unconditioned upon concessions of guilt or 
waiver of constitutional rights by the defendant.

152 Under New York law, a sentence of conditional discharge may be imposed by 
the court when it wishes to compel specific obligations and where supervision by the 
probation department is considered unnecessary or inappropriate. One of the possible 
conditions is a requirement that the offender undergo medical treatment. N.Y. Pfnal 
Law §§ 65.05, 65.10 (McKinney 1967).

153 Segal Memorandum, at 4.
154 ABA Proposal 9-10.
155 Id. at 5,12.
156 A recommendation against excessively limiting eligibility criteria in commitment 

statutes was made by the President’s Commission on Law Enforcement and Administra
tion of Justice in 1967: “[JJudgcs should have broad discretion to admit addicts to 
treatment.” The Challenge of Crime in a Free Society 229. Commenting on the 
disuse of title I of the Narcotics Addict Rehabilitation Act, the United States Depart-

ANALYSIS AND RECOMMENDATIONS

The recurrence of similar procedures in the diversion programs sur
veyed strongly suggests that their presence in some form is necessary to 
any successful addict diversion program. But any discussion of these 
components would be incomplete without recommendations for the 
most desirable ways of incorporating them into a model program. At 
what stages, then, and to what degree should these variables be present'-

Liberal Eligibility Requirements. For the diversion of heroin
dependent defendants to have an impact on the problems of addiction 
and court congestion, a wide range of defendants must be screened for 
participation. The imposition of excessively limiting eligibility criteria 
defeats this potential.156 For example, the exclusion of all nonfirst offend
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ers or recidivists with certain prior records may immediately disqualify 
those addicts who arc most ready for rehabilitation.1'7 Similarly, differ
entiation for purposes of eligibility between drug offenses and drug- 
related crimes ignores the integral relationship between addiction and 
both types of offenses. This is not to suggest that every addict should 
be diverted. But the primary emphasis should be on individual, motiva
tional screening of a wide population of addict-defendants, rather than 
on arbitrary criteria relating to criminal record and previous treatment 
history. Such careful selection of motivated addict-defendants, with 
close attention to matching them with the most suitable treatment, is 
one of the most essential ingredients in successful addict diversion.

Minimizing Punitive Connotations. Of equal importance, court
procedures for referring the defendant to treatment should be designed 
to minimize the deleterious effect of delays and forced concessions before 
treatment is provided, and to maximize nonpunitive but controlling 
supervision. Thus, the dispositional alternative of plea and probation 
to treatment, if available, should be used with caution. Not only does 
this route raise questions of due process and voluntariness on the part 
of the defendant, but it also results in the lasting and damaging stigma 
of a criminal record and delays the referral to treatment until after the 
plea is made.158

Early Treatment. Treatment should be made available to the
Jrug-dependent defendant as early in the criminal process as possible.159 
Where procedurally feasible, eligible defendants should be released into 
treatment even before the decision to divert is made. The device of pre
trial release on bond or personal recognizance, conditioned upon partici
pation in treatment, could be so employed.160 The defendant would re- 

ment of Justice cited as a major reason the fact that “under the eligibility requirements 
as written, many addicts who probably would benefit from Title I treatment are simply 
ineligible under the Act.” Comptroller General’s Report 41.

157 It has been suggested that the younger addict, still enjoying the “high” of his 
habit is a less amenable candidate for rehabilitation than is the older, hard-core addict 
who has lived for years with the misery of his addiction. See Watson v. United States, 
439 F2d 442, 456 n.12 (D.C. Cir. 1970) (en banc); Cooper Study 69.

158 It also has been suggested that the pressures on the prosecutor to insist upon a 
disposition that fits the popular conception of punishment are greater when the de
fendant has officially and publicly been found guilty. Task Force Report: Courts 4.

159 The 1967 Presidential Commission suggested that it is at the charge stage that the 
prosecutor should determine whether it is appropriate to refer the offender to non
criminal agencies for treatment or for some degree of supervision without criminal con
viction. Id. at 5; see Hickey, supra note 28, at 80.

160 Such a conditional release program is already operating without diversion in the 
Superior Court of the District of Columbia. It was established by order of the Board 
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ceive needed help not only prior to trial but even prior to a judicial 
hearing on whether or not to postpone trial and divert him. Such a test 
period in outpatient treatment would provide an additional screening 
device for the selection of those defendants who could safely be di
verted with a conditional discharge. The bail release would be for a 
period of time short enough not to aggravate overall disposition but long 
enough to discern a predictable pattern of response to treatment. Those 
who violated the conditions of their pretrial release could then more 
reasonably be made to endure the additional control requirements of 
plea and probation to treatment, or could have their prosecution re
sumed. The awarding or withholding of pretrial diversion on this basis 
would be eminently more defensible than on the arbitrary basis of the 
nature or number of past offenses.

Moreover, prosecutorial control could be exercised more construc
tively by requiring the defendant’s adherence to the conditions of re- 
of Judges (that is, by court rule) in April 1970. See Order of the Board of Judges of 
the Court of General Sessions (now Superior Court) of the District of Columbia, Apr. 
1, 1970 (establishing procedures for testing for narcotics addiction) (copy on file at 
Geo. L.J.). The ABA’s proposed adult addict diversion project for the Superior Court 
is based upon these existing pretrial release urine surveillance procedures. ABA 
Proposal 4, 5. In the Superior Court Program, personnel from the D.C. Bail Agency 
interview arrestees in the cell block of Superior Court. Probation Department per
sonnel at this stage also screen all arrestees other than those charged with traffic viola
tions, and those over 35 years old arrested for nondrug offenses. Those who are 
screened by probation personnel are requested to give a urine sample in every case where 
prior criminal record and/or physical appearance give the observer cause to susp. 
the arrestee is an addict. Urinalysis at this stage is voluntary, but arrestees are in
formed that refusal to agree to give a specimen may be taken into account bv the 
arraignment judge when setting conditions of release. Arrestees are normally arraigned 
in assignment court the afternoon of the day upon which they have undergone cellblock 
interviews. Based largely upon Bail Agency recommendations as to the most appropriate 
conditions of release for the individual, the court may release an addict or suspected 
addict into third party custody of one of the three area treatment programs. Urine 
specimens are given prior to release on the conditions of bail thus set. Should no bail 
be set, the arrestee gives his sample before return to lockup.

Since at present 30 hours is required to process a sample and return the urinalysis 
results, conditions of bail are set and the arrestee released prior to a clinical determina
tion of addiction or nonaddiction. Should test results be positive, they arc reported to 
the D.C. Bail Agency, which mails to the arrestee an order to report to the NTA for 
testing and treatment twice weekly for the remainder of his pretrial release period, 
regardless of which treatment program has third party custody. Should the individual 
fail to appear, or should the prosecution, defense, or court move to modify the condi
tions of bail due to return of a positive urinalysis, bail may be modified or, in the 
previous case, revoked. Whether released into third party custody or other bailment 
or held in lockup, an addict-defendant under the Superior Court program must stand 
trial on the scheduled date and face a verdict. This occurs regardless of his progress 
in treatment. Memorandum from the Hon. Harold H. Greene, Chief Judge, District 
of Columbia Court of General Sessions (now Superior Court), to the Hon. Walter E. 
Washington, Mayor of Washington, D.C., June 9, 1970 (copy on file at Geo. L.J.). 
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lease into treatment than by an absolute veto power over a defendant’s 
eligibility for diversion without plea or conviction. Given regular, 
mandatory progress reports on each diverted defendant from the re
habilitation program, prosecution can be resumed swiftly enough upon 
evidence of unsatisfactory participation in treatment.

Flexible Treatment Periods. Flexibility to modify the length of
the pre-disposition period in diversion, as general knowledge and ex
perience in the treatment of drug addiction increases, is also important. 
This would serve to minimize the period necessarily spent in treatment, 
thereby allowing the defendant his freedom as soon as practicable, and 
also allowing the prosecutor to resume his prosecution where necessary 
within a reasonable period of time. For considerations of flexibility in this 
developmental stage, therefore, as well as to avoid a rigid set of objective 
criteria, an extensive statutory scheme would appear less adaptable and 
consequently less preferable than implementation by court rule.161

Incentives and Rewards. Inducement for a defendant to perse
vere in treatment, once diverted, is essential to effective control. There
fore. most, if not all, of the time spent in treatment should be com
munity-based outpatient care, in a facility to which the defendant 
regularly reports but from which he daily returns to a job and family. 
Wherever possible, a dismissal of the charges upon successful completion 
of treatment should be a guaranteed aspect of program participation. 
Such dismissal, moreover, should be available without regard to whether 
the defendant was a prior offender, but only on the basis of demon
strated motivation to be diverted and success in earning such a discharge.

Constitutional Problems

The nonpunitive treatment of defendants who are drug abusers is a 
desired goal, and to that end procedures such as pretrial diversion are 
needed and welcome innovations in the orthodox dispositional process. 
However, it is important to guard against potential abuses inherent in 
such alternatives.162 With diversion, as with civil commitment and other

"Dean Pound perhaps best summarized the advantages of enacting rules of pro
cedure by court rule rather than by legislation when he wrote that “the collective 
experience of a bench of judges extending over a long time brings out all the features 
of a procedure question as no legislators can.” Pound, Practical Advantages of Rules 
of Court for Criminal Procedure, 25 A.B.A.J. 825 (1939). Dean Pound further noted 
that a court can proceed speedily, in a manner likelv to be effective and permanent, or 
more slowly, as required to achieve evolution through gradual and progressive de
velopment of details by periodical revisions. Id. at 826.

162 In recognition of this, procedural due process has been extended by the Supreme 
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rehabilitative mechanisms operating beyond the pale of the traditional 
criminal justice apparatus, the danger that a therapeutic label will be 
used to shield a possibly nontherapeutic, punitive process from the 
scrutiny of the courts, and thereby from the guarantees of due process 
and other fundamental rights, must not be ignored. Diversion proced
ures should therefore be developed without losing sight of those con
stitutional safeguards designed to protect the defendant.

EQUAL PROTECTION

The definition and classification of criminal offenses, as well as the 
determination of appropriate penalties, have always been regarded as 
legitimate legislative functions under the state’s police power.* 163 How
ever, any legislated classification must meet the equal protection stand
ards of the fourteenth amendment. Generally, the statutory scheme of 
classification must be reasonable rather than arbitrary;164 it must situate 
offenses and offenders in classes bearing some substantial relation to the 
public purpose to be served by the statute;165 and it must treat all persons 
within a given class in a similar manner.166

Court to various “quasi-criminal” commitment procedures. See In re Gault, 387 U5. 
1 (1967) (due process protections required in juvenile court proceedings); Specht v. 
Patterson, 386 U.S. 605 (1967) (procedural protections required before commitment 
as sexual psychopath); Baxstrom v. Herold, 383 U.S. 107 (1966) (equal protection of 
laws required in commitment of mentally ill). See also Rubin, Illusions of Treatment i' 
Sentences and Civil Coarrmitments, 16 Crime and Delinquency 79 (1970).

163 See Lambert v. California, 355 U.S. 225 (1958) (wide latitude on part of law
makers to create and define criminal offenses); Smith v. United States, 284 F.2d 789 
(5th Cir. 1960) (Congress may determine sanctions for federal crimes); Adam v. United 
States, 266 F.2d 819 (10th Cir. 1959) (fixing of penalties is a legislative funefon).

164 See, e.g., Morey v. Doud, 354 U.S. 457, 465 (1957); Griffin v. Illinois, 351 U.S. 12, 
17, 18 (1956); Walters v. City of St. Louis, 347 U.S. 231, 237 (1954).

165 See, e.g., Carrington v. Rash, 380 U.S. 89, 93 (1965); McLaughlin v. Florida, 
379 U.S. 184, 191 (1964); Metropolitan Co. v. Brownell, 294 U.S. 580, 583 (1935).

166See, e.g., United States v. Holmes, 387 F.2d 781, 785 (7th Cir.), cert, denied, 391 
U.S. 936 (1967); Morris v. Crumlish, 239 F. Supp. 498, 500 (F..D. Pa. 1965); State v. 
Huse, 187 Wash. 75, 80, 59 P.2d 1101, 1104 (1936).

167 See, e.g., 18 U.S.C. § 4251(f)(4) (1970); 28 U.S.C. § 2901 (g)(4) (1970); III. Rev. 
Stat. ch. 91’/z, § 120.8 (1969); N.Y. Mental Hygiene Law § 210.2(a) (McKinney 
1971). See also text accompanying notes 97-100 supra.

Certain exclusionary and sentencing criteria included in the existing 
addict diversion programs may unreasonably discriminate between ad
dicts in violation of the equal protection guarantee of the fourteenth 
amendment. Three primary areas of possible abuse present themselves. 
First, many programs completely exclude addicts with certain kinds of 
prior convictions from participating in diversion.167 Second, one pro
gram accepts for pretrial diversion only addicts charged with drug 
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offenses, while addicts charged with drug-related offenses are relegated 
to the post-conviction route to treatment.168 Finally, some programs 
vary the minimum period of treatment on the basis of whether the de
fendant was charged with or convicted of a misdemeanor or a felony.169

168 Mass. Gen. Laws Ann. ch. 123, §§ 47, 48 (Supp. 1971).
169 The Illinois statute provides that the court mav sentence a convicted addict

defendant to probation for a period not to exceed the maximum sentence which could 
have been imposed for his crime or five years, whichever is less. III. Rev. Stat. ch. 
9114, 5 120.10 (1969). Thus, convicted misdemeanants are assured a shorter maximum 
in treatment than a convicted felon. The Connecticut statute requires that accused drug 
offenders and accused drug-related offenders be committed to custody of the pro
bation department for a period not to exceed one year in the case of a misdemeanor 
charge but not to exceed two years in the case of a felony charge. Conn. Gen. Stat. 
Anv § 19-484(a),-497(a) (1969).

170See W. Plair and L. Jackson, supra note 2, at 13-40.
171 See notes 10, 11 supra and accompanying text.
172 See Cooper Study 69.
173 See, e.g., Controlled Substances Act, Pub. L. No. 91-513, 84 Stat. 1236 (1970) 

purpose of Act to provide for treatment and rehabilitation of drug abusers and drug
dependent persons); III. Rev. Stat. ch. 91J4, § 120.1 (1969) (purpose to provide care 
and rehabilitation for drug addicts); N.Y. Mental Hygiene Law § 200.3 (McKinney 
1971) (purpose to provide a comprehensive program of human renewal and addict 
rehabilitation).

Unquestionably, the time and circumstances of an addict’s arrest for 
a crime prompted by his drug dependency are, in most instances, en
tirely fortuitous. Obviously all addicts are regularly guilty of possession 
offenses, and a large number must frequently steal to support their 
habits.170 Moreover, addicts will continue to commit crimes, despite re
peated convictions and incarceration, so long as they are plagued by their 
physiological craving for narcotics.171 Thus, neither present offense nor 
past criminal record necessarily indicates an addict’s rehabilitative po
tential, should treatment be offered.172

When the standards for constitutionality under the equal protection 
clause are applied to these three discriminatory features in existing addict 
diversion programs, they are rendered constitutionally suspect. First, the 
classifications are prima facie unreasonable and arbitrary. Traditional 
penal distinctions between first offenders and recidivists, misdemeanants 
and felons bear no demonstrable relation to the rehabilitative potential 
of addict-defendants and are therefore unreasonable classifications from 
a therapeutic point of view.

Second, unlike penal statutes, the paramount declared purpose of di
version is rehabilitation,173 and only classifications which further or tend 
to further this goal are acceptable. However, the classifications in ques
tion bear no such substantial relation to the legislative purpose sought to 
be achieved. The United States Court of Appeals for the District of 
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Columbia Circuit recently suggested in Watson v. United States114 that 
the two prior-felonies exclusionary criterion in title II of the Narcotics 
Addict Rehabilitation Act140 may be so repugnant to equal protection 
standards as to be unconstitutional.170 Judge McGowan, speaking for 
the majority, implied that the exclusionary provision in question was 
inimical to the therapeutic purpose of the Act, as embodied in its pre
amble.174 175 176 177 Further, he cited the legislative history of the Narcotics Ad
dict Rehabilitation Act in support of the proposition that the provision 
in question was likely to exclude from coverage those addicts who most 
needed treatment.178

174 439 p.2d 442 (D.C. Cir. 1970) (enbanc).
175 18 U.S.C. § 4251(f)(4) (1970). That provision excludes as ineligible for post

conviction commitment to treatment “an offender who has been convicted of a fclonv 
on two or more prior occasions.” An identical exclusionary criterion appears in title 
I of the Act, which provides for commitment to treatment in lieu of prosecution. 28 
U.S.C. § 2901(g)(4) (1970).

176 The court held that the provision was unconstitutional as to defendant Watson 
because an addict who did not have two prior felony convictions as of the effective date 
of the Act was not disqualified from receiving treatment under the program, vet an 
addict such as defendant, who did have two such convictions prior to 1966, was auto
matically disqualified. 439 F.2d at 456-57. Though the court chose to avoid ruling upon 
the general constitutionality of such an exclusionary provision until squarely presented 
with such a case, it noted in dictum that to exclude two-time felons would be a ques
tionable classification in light of the purposes of the Act. Id.

m Id. at 455. The preamble to the Act declares that it is
. . . the policy of the Congress that certain persons charged with or con
victed of violating Federal criminal laws, who are determined to be addicted 
to narcotic drugs, and likely to be rehabilitated through treatment, should, 
in lieu of prosecution or sentencing, be civilly committed ... to effect 
their restoration to health, and return to society as useful members.

Act of Nov. 8, 1966, Pub. L. No. 89-793, 80 Stat. 1438.
To buttress his interpretation that the exclusionary provision is out of step with the 

spirit of the preamble, Judge McGowan went on to note that the President’s Ad
visory Commission on Narcotics and Drug Abuse, in reporting on the proposed statute in 
1963, did not contemplate any disqualification resting upon two prior felony convic
tions. In fact, such a disqualification would hopelessly conflict with the Commission’s 
recommendations. 439 F.2d at 456.

178 The court noted that there were many expressions on the floor of the Senate 
and House at the time the bill was being considered as to the undesirability of excluding 
from the reach of the Act the large class of addicts who would have two prior felony 
convictions and who would be most in need of treatment and rehabilitation. 439 
F.2d at 456 n.12.

Third, persons within the class to be regulated, if properly constituted, 
are not treated equally, as is required. Since the purpose of the legisla
tion in question is rehabilitative, the class of criminal addicts is not 
reasonably divisible on the bases of prior convictions or types of present 
offenses. The properly relevant class is the whole group of criminal 
addicts, and separate classes premised on subdividing that group accord
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ing to orthodox penal classifications, devised for purposes of punish
ment. are untenable. Under these criteria, certain addict-defendants are 
unfairly benefited by increased accessibility to treatment for extraneous 
reasons, wholly unrelated to their rehabilitative and motivational po
tential, while others are unfairly burdened by the limitation or elimina
tion of treatment opportunities under the same arbitrary criteria.

RIGHT TO SPEEDY TRIAL

To the extent that diversion programs provide for a probationary 
period of treatment during which prosecution may be resumed,179 a 
defendant’s constitutional right to speedy trial may be impaired.180 
W hile the sixth amendment does not define speedy trial in quantitative 
terms, statutes and court rules attempting to regulate the lapse of time 
prior to trial generally specify a maximum period of two to six 
months.1''1 Where disposition of a diverted case takes place within such 
a time period, the speedy trial issue is obviated. However, in the di
version programs surveyed, the period during which prosecution may 
be resumed often exceeds these time limits, varying between four months 
and three years.182 Such a delay could perhaps be justified when the de
fendant requested diversion and prosecution is resumed because of his 
failure in treatment.183 Nevertheless, a lengthy delay, such as two or 
three years, imposed in an arbitrary manner on all diverted defendants 
could be challenged as unreasonable. Certainly a flexible determination 
of the probationary period, based on the rehabilitation prognosis for 
each individual defendant, would be preferable.

179 See notes 73, 87 supra and accompanying text.
180 See Klopfer v. North Carolina, 386 U.S. 213 (1967); Note, The United States 

Courts of Appeals: 1970-1971 Term, Criminal Laze and Procedure, 60 Geo. L.J. 281, 
348-57 (1971). Four factors have been cited as relevant to whether a denial of speedy 
trial violates due process requirements: length of delay, reason for the delay, waiver 
by defendant, and prejudice to the defendant. United States v. Fay, 313 F.2d 620, 623 
(2d Cir. 1963). The necessary showing of prejudice, which has been cited as a major 
obstacle to establishing a denial of the right to speedy trial, will not be discussed in this 
Note because it relates to the individual circumstances of each case rather than the 
procedures of diversion.

181 See, e.g., Cal. Penal Code § 1382 (West 1970) (trial must be held 60 days from
filing of information); III. Rev. Stat. ch. 38, 103-05 (1970) (120 days if in custody;
160 days from demand if not).

While the length of delay is only one factor to be considered, the longer the delay, 
the greater the burden on the prosecutor to show it is permissible. See Hedgepeth v. 
v. United States, 124 U.S. App. D.C. 291, 294, 364 F.2d 684, 687 (1966).

182 See note 141 supra and accompanying text.
183 “I Al defendant cannot exploit a delay which is attributable primarily to his own 

acts or to which he has consented.” United States v. Lustman, 258 F.2d 475, 477 (2d 
Cir.), cert, denied, 358 U.S. 880 (1958).
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Some of the diversion programs surveyed require that a defendant 
formally waive his right to speedy trial as a precondition to diversion.184 
In the others, a waiver could be implied from the cooperation and con
currence of the defendant.185 To be effective, however, such waiver 
must be done knowingly, voluntarily, and with the advice of counsel.186 
It is difficult to resolve the question of whether the choice presented by 
diversion between noncriminal rehabilitation and prosecution can be 
considered sufficiently “voluntary” to make such a waiver valid.187 The 
motivational screening emphasized in most diversion programs, which 
attempts to cut through a facade of interest in treatment, diminishes the 
danger that the pressure of the criminal process will preclude voluntary 
action.188 Theoretically, only those addicts who are genuinely motivated 
are offered the diversion alternative.

184 See III. Rev. Stat. ch. 911/2, § 120.9 (1969); Crawford Memorandum I, ar 5.
185 Under the traditional “demand rule,” a defendant’s complicity in allowing the 

delay and his failure to demand trial at an earlier time, would be construed as a waiver 
of the sixth amendment right, precluding any challenge to delayed prosecution. See 
Barker v. Wingo, 442 F.2d 1141 (6th Cir. 1971); United States v. Jones, 403 F.2d 498 (7th 
Cir. 1968), cert. denied, 394 U.S. 947 (1969); United States v. Maxwell, 383 F.2d 43" 
(2d Cir. 1967), cert, denied, 389 U.S. 1057 (1968).

There has been, however, a discernible trend away from a strict application of this 
rule. See Dickey v. Florida, 398 U.S. 30, 49 (1970) (Brennan, J., concurring); United 
States v. Richardson, 291 F. Supp. 441, 446-47 (S.D.N.Y. 1968); Cohen, Speedy Trial 
for Convicts, 3 Valparaiso L. Rev. 197, 199 (1968).

186 One court has referred to the Supreme Court’s admonition that courts indulge 
every reasonable presumption against the waiver of fundamental constitutional rights 
and not presume acquiescence in the loss of fundamental rights. Taylor v. United 
States, 99 U.S. App. D.C. 183, 185, 238 F.2d 259, 261 (1956); see Cohen, supra note 185, 
at 202. See generally Miranda v. Arizona, 384 U.S. 436 (1966); Aetna Ins. Co. v. 
Kennedy, 301 U.S. 389 (1937).

187 It has been questioned whether “voluntary” has any meaning when the alternatives 
have been structured by the state. See Note, supra note 90, at 1391.

188 See notes 118-121 supra and accompanying text.
189 See P. Costas, supra note 82, at 9, 10; Cohen, supra note 185, at 203-04. Tht 

1967 President’s Task Force on Narcotics and Drug Abuse questioned whether the five 
days alloted under the Narcotics Addict Rehabilitation Act for the defendant to elect 
treatment as an alternative in lieu of prosecution leaves sufficient time for consultation 
with counsel. Task Force Report: Narcotics 17.

190 See notes 66, 67 supra and accompanying text.

Nevertheless, to protect the constitutional rights of the defendant 
who has agreed to participate in diversion, certain elements should be 
built into the procedure to guarantee an effective waiver of the right to 
speedy trial. This right, and the fact that prosecution might be resumed 
at any time prior to dismissal of the case, should be carefully explained. 
Counsel should be present and sufficient time allowed for consultation 
with the defendant.189 190 Both of these safeguards have been incorporated 
in the Philadelphia program, which represents a model in this regard.1''
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SELF-INCRIMINATION

An additional area of potential constitutional abuse appears in one or 
more forms in almost every program surveyed. Most programs regularly 
require a verbal admission of drug dependency by the defendant before 
the issue of diversion can be considered by the court,191 as well as a 
medical or chemical determination to corroborate that fact.192 How
ever. safeguards against the misuse or dissemination of such information 
appear only sporadically among the programs surveyed.193 Moreover, 
court-appointed examiners are seldom required by statute or court rule 
to inform the addict-defendant that he need not submit to medical or 
chemical testing unless he wishes to do so.194 Thus, some essential and 

191 See note 111 supra and accompanying text.
192 All four state statutory programs as well as the Narcotics Addict Rehabilitation 

\ct require full medical examinations with results reported to the court. See note
2 supra. Both District of Columbia Superior Court programs require a urinalysis 

confirmation of addiction. See note 114 supra and accompanying text.
193 Only two programs provide a nonincrimination guarantee covering evidence of 
'diction. Title I of the Narcotics Addict Rehabilitation Act requires that doctors’

reports stipulating defendant’s addiction may not be otherwise used against him, except 
to impeach his credibility as a witness. 28 U.S.C. § 2904 (1970). The Philadelphia court 
p rogram gives blanket immunity to all remarks made by a defendant during his hearing. 
Crawford Memorandum I, at 5-6.

Moreover, only two programs provide for the expungement of records upon suc- 
(.ssful completion of treatment. The Philadelphia court program again provides auto

matic expungement for all successful defendants. Crawford Memorandum I, at 6. 
Section 404(b) of the Controlled Substances Act allows expungement, but only for 
"ffenders under 21 years of age, and then only upon request. 21 U.S.C. § 844(b)(2) 
(1970).

194 Notice that a defendant need only voluntarily submit to court-sponsored investi
gations to confirm addiction is almost nonexistent. Only the present District of Colum
bia Superior Court procedures for testing adult addicts stipulate that the defendant 
need not submit to urinalysis unless he chooses to do so. In contrast, procedures for the 
juvenile program in Superior Court specifically stipulate that the juvenile is to be
told” to give a urine sample, and only if he refuses twice is its nonenforcibility to be 

divulged to him. Braman Memorandum II, at 4.
T he medical examinations commonly required by the statutory programs are volun

tary- in the sense that the requirement attaches only when and if a defendant chooses 
to opt for diversion. Likewise, the urinalysis procedures embodied in the two District 
of Columbia programs are voluntary, though refusal to give a urine sample vitiates any 
chance for program participation. The same may be said for the visual examination 
?rocedurcs relied upon by all four court programs at the motivational screening stage. 

1 bus, in the literal sense, all these procedures are voluntary. Practically speaking, how
ever. a defendant can be compelled to submit so long as he desires to be allowed to par
ticipate or to continue to participate.

In addition, it is important to make the distinction between the sort of results obtain
able under such procedures which are governed by the fifth amendment guarantee 
against self-incrimination and those which are not. The Supreme Court has held that 
the privilege against self-incrimination applies in all proceedings wherein the defendant
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desirable nonincrimination features have been undcremphasized in most 
diversion schemes.

With respect to the evils of such underemphasis, the situation in ju
venile court proceedings prior to 1967 is analogous to the present situa
tion in addict diversion programs. Before the Supreme Court’s decision 
in In re Gault,™ juvenile proceedings were generally claimed to be be
yond the pale of the fifth amendment because they resulted in what was 
labelled noncriminal disposition of cases, and because there supposediv 
existed a self-imposed judicial policy of nondisclosure regarding juvenile 
records. But in Gault, the Court pointed out that self-enforced non
disclosure was more rhetoric than reality.190 The Court took judicial 
notice of the fact that in most jurisdictions disclosure was a matter of 
discretion with police and judges, and that evidence indicated that so- 
called confidential information was regularly being furnished not only 
to the military and other law enforcement agencies, but also to private 
employers.197 More importantly, the Court reaffirmed the fact that the 
constitutional guarantee against self-incrimination does not apply onlv to 
adversary criminal proceedings. Rather, it applies to any proceedings 
from which disclosures made could lead to criminal prosecution or to 
the attachment of evidence for use in later prosecutions.198

may expose himself to criminal prosecution or the threat of such. In re Gault, 387 U.S. 
1, 49 (1947). Examination and testing procedures under diversion programs are thus 
within the pale of protection. But the privilege has been extended only to testimonial 
evidence proffered by the defendant, not to evidence obtained from examination of his 
body. E.g., Battle v. Cameron, 260 F. Supp. 804, 806 (D.D.C. 1966); Parkin v. Florida, 
238 So. 2d 817, 820 (Fla. Sup. Ct. 1970); State v. King, 44 N.J. 346, 357, 209 A.2d 110, 
116 (1965). Moreover, so long as the examination methods used are not “shocking to 
the conscience,” they do not violate the defendant’s fifth amendment right against self
incrimination nor the fourth amendment ban on unreasonable searches and seizures, even 
though compulsory. Schmerber v. California, 384 U.S. 757, 765, 771-72 (1966).

Since Schmerber, the compulsory taking of many types of physiological specimens has 
been sustained as not violative of the defendant’s fifth amendment rights where the 
methods used were reasonable. E.g., Brent v. White, 276 F. Supp. 386, 388-89 (D. La. 
1967), aff’d, 398 F.2d 503 (5th Cir.), cert, denied, 393 U.S. 1123 (1968) (taking blood 
samples, tissue scrapings, and saliva from unwilling defendant); Simms v. Maryland, 4 
Md. App. 160, 169-70, 242 A.2d 185, 191 (1968) (taking hair and saliva samples without 
consent). A large number of recent cases have also held that requiring a defendant 
suspected of drug abuse to bare his arms for an inspection of needle marks docs not 
violate his fifth amendment rights. E.g., United States ex rel. Ramos v. Pinto, 425 F.2d 
1344, 1345-46 (2d Cir. 1970); Oliver v. Middlebrooks, 402 F.2d 781, 782 (5th Cir. 1968); 
King v. Mississippi, — Miss. —, —, 230 So. 2d 209, 211-12 (1970).

195 387 U.S. 1 (1967).
196 Id. at 24.
197 Id.
198 Id. at 49. The fifth amendment privilege has likewise been held to apply to 

other types of proceedings commonly denominated civil rather than criminal. See, e.g.,
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The reasons advanced in Gault for insuring fifth amendment safe
guards in juvenile proceedings are equally applicable to addict diversion 
proceedings. It is significant that the judge who devised the informal 
testing and diversion program for juvenile addicts in the District of 
Columbia Superior Court recently expressed unease at the possible in
criminatory use of addiction findings under that program.* 199 He con
cluded that the program should be put under the “protective shield” 
of a court rule which would embody a specific nonincrimination 
guarantee.200

Spccht v. Patterson, 386 U.S. 605 (1967); Baxtrom v. Herold, 383 U.S. 107 (1966); 
Murphy v. Waterfront Comm’n, 378 U.S. 52 (1964).

199 Braman Memorandum II, at 12.
200 id. at 2.
201 See notes 25, 34-41 supra and accompanying text.

Accordingly, the following safeguards—each found in one or more ex
isting programs—are suggested for incorporation, where applicable, into 
all addict diversion schemes: (1) a requirement of clear notice to the 
addict-defendant that submission to medical or chemical testing for ad- 
diction is not mandatory upon an unwilling defendant, though his 
chances for eligibility under the program may be lessened or eliminated 
if he fails to comply; (2) provision for a blanket nonincrimination 
guarantee to cover all statements made concerning drug dependency, 
especially those made during testing or examination, as well as the re
ported results of such testing; and (3) a mandatory expungement pro
vision covering all criminal recordation made from the time the de
fendant first enters the criminal justice system at arrest, which would 
operate automatically as soon as the defendant successfully completes his 
term in treatment.

Conclusion

Because of the failure of the traditional criminal approach of prosecu
tion and incarceration and the extremely limited gains achieved through 
involuntary commitment, it is necessary for the criminal justice system 
to experiment with alternative modes of disposition for the thousands of 
heroin-dependent defendants who come through the courts each year. 
The general potential of diversion to achieve the desired goals of rehabili
tation for selected defendants and relief for congested courts and prisons 
has been advocated by two presidential commissions, and successfully 
tested with regard to nonaddicts in two major cities.201 At present, several 
federal, state, and municipal programs are extending this alternative 
approach to heroin-dependent defendants.

Whether these efforts will succeed in breaking the syndrome of drug- 
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related crime in a significant number of cases is difficult to determine. 
Though preliminary results for most of the programs surveyed are en
couraging, it cannot be denied that large-scale diversion of addicts re
quires society to take the calculated risk that these defendants will 
respond to community-based treatment and not return to narcotics and 
crime as a way of life while in treatment or thereafter. However, laid 
alongside the high cost to society of addiction-related crime, the miserv 
heroin addiction inflicts upon such a substantial segment of the popula
tion, and the failure of other alternatives to solve these problems, diver
sion is a risk that is not only worth taking, but must be taken.



THE NATIONAL SCHOOL LUNCH 
PROGRAM, 1970: MANDATE 
TO FEED THE CHILDREN

Perhaps we cannot prevent this world from being a world in which 
children are tortured. But we can reduce the number of tortured 
children. ... [I ]f you do not help us, who else . . . can help us do 
this?1

1 Speech by Albert Camus at the Dominican Monastery at Latour-Maubourg, France, 
1948, in A. Camus, Resistance, Rebellion, and Death 73 (J. O’Brien transl. 1961).

2Ch. 281, 60 Stat. 230 (1946), as amended, 42 U.S.C. 1751-63 (1970). The School 
Lunch Program, as originally administered in the Depression years, was a part of the 
larger USDA farm surplus commodity distribution program. See Agricultural Appro
priations Act of 1935, ch. 641, § 32, 49 Stat. 774, as amended, 7 U.S.C. § 612c (1970). 
While the Program was given an independent existence when Congress passed the 
National School Lunch Act, its administration has remained with the Department of 
Agriculture. 42 U.S.C. § 1752 (1970). The apparent dual purpose of the Program at 
its inception—nutrition and surplus food distribution—may account in part for the 
pre-1960’s reform problems that limited its effectiveness.

Agrarian interests, while generally in harmony with the purposes of the National 
School Lunch Program, frequently were opposed to certain of the Program’s provisions. 
See 92 Cong. Rec. 1451-52 (1946) (remarks of Congressman Arends). As one of the 
most powerful and influential pressure groups, the agrarian lobby has played a significant 
role in the formulation of the Department of Agriculture’s (USDA) programs, in
cluding the National School Lunch Program. Agrarian interests have been opposed to, 
and have effectively blocked, certain school lunch aid. For example, funding under the 
Act for nonfood assistance was not utilized until 1966. Furthermore, the power of 
rhe agrarian lobby can be seen in the milk distribution policy of the USDA. See 
Community Nutrition Institute Weekly Report, No. 1, at 3 (Sept. 9, 1970). See 
generally H. Turuer, Politics in the United States 96-119 (1955).

342 U.S.C. § 1751 (1970). The Act’s legislative history7 evidences a definite priority 
in the purposes of its congressional proponents. Although providing for the Program 
to be administered by the USDA, its proponents were primarily concerned with the 
health and nutrition of America’s school children. See 92 Cong. Rec. 1466, 1487, 1491 
(1946) (remarks of Congressmen Cannon, Jennings, and Folger).

4 White House Conf, on Food, Nutrition, and Health, Report (1970) [hereinafter 
cited as Nutrition and Health Conf.]. The White House Conference found that 
“(a]ftcr 25 years the National School Lunch Program currently enrolls only one-third
of the nation’s pupils. In the 1968-69 school year almost 32 million of the 51.7 million 
schoolchildren were not enrolled in the Program. Nine and three-tenths million children,
many in inner city ghettos, were in schools without any food service whatsoever.’* 
Id. at 217.

I 711 ]

In 1946 Congress enacted the National School Lunch Act2 “to safe
guard the health and well being of the Nation’s children and to encour
age the domestic consumption of nutritious agricultural commodities.” 3 
Yet as late as 1969 there were still millions of school-aged children denied 
the benefits of the National School Lunch Program (NSLP).4 * * Ap
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parently for reasons of “political, fiscal and administrative expediency" 
many school districts had established lunch programs in some of their 
schools but not in others,* 5 or had arbitrarily limited the total number of 
free and reduced price lunches available throughout the district.6 In 
late 1969 and early 1970, citizen action groups throughout the country, 
dissatisfied with the administration of the Program, turned to private 
litigation7 in the hope that free or reduced price lunches would be made 
available to those children most in need. The plaintiffs contended, first, 
that the statute, as supported by its long legislative history, required that 
“needy children” receive meals free or at a reduced price8 and, second, 
that the denial of school lunches to certain of the needy was a violation 
of the equal protection clause of the fourteenth amendment.9

From the Program’s inception, participation has been discretionary at both the state 
and local levels. See 92 Cong. Rec. 1463, 1469 (1946) (remarks of Congressmen Hi!) 
and Doyle). The Department of Agriculture contracts with each state's educational 
agency, which in turn contracts with each participating local school authority. There 
are no direct contractual obligations between the USDA and the local agency ad
ministering the Program.

5 See Complaint at 7-8, Kennedy v. Detroit Bd. of Educ., Civil No. 33,367 (E.D. 
Mich., July 1, 1970); Complaint at 7-8, Jones v. Board of Educ., Cleveland School Dist., 
Civil No. C 69-959 (N.D. Ohio, filed Dec. 3, 1969); R. Pollack, The National School 
Lunch Program: Hunger in Our Nation’s Classrooms 1-2 (1970) (position paper) (copy 
on file with Geo. L.J.) fhereinafter cited as Hunger in Our Nation’s Classrooms].

6See Complaint at 8-9, Stogner v. Page, Civil No. 69-C 1338 (N.D. Ill., Feb. 5, 1970); 
Complaint at 7, Shaw v. Governing Board of Modesto City School Dist., 310 F. Supp. 
1282 (E.D. Cal. 1970), reprinted in Hearings on Nutrition and Human Needs Before 
the Senate Select Comm. on Nutrition and Human Needs, 91st Cong., 2d Scss., pt. 2, 
at 392 (1970) [hereinafter cited as 1910 Hearings on the National School Lunch Program 
and the Urban Crisis].

1 E.g., Shaw v. Governing Bd. of Modesto City School Dist., 310 F. Supp. 1282 (ID. 
Cal. 1970); Briggs v. Kerrigan, 307 F. Supp. 295 (D. Mass. 1969), aff'd, 431 F.2J 967 
(1st Cir. 1970) (per curiam); Arkansas Community Organizations for Reform Now 
v. School Bd. of North Little Rock, Civil No. LR-70-C-211 (D. Ark., Oct. 22, 1970); 
Kennedy v. Detroit School Bd., Civil No. 33,367 (E.D. Mich., July 1, 1970); Avala v. 
District 60 School of Pueblo, Colo., Civil No. C-2067 (D. Colo., Feb. 6, 1970); Stogner 
v. Page, Civil No. 69-C 1338 (N.D. Ill., Feb. 5, 1970); Gully v. Board of Schools of 
Milwaukee, Civil No. 69-C 468 (E.D. Wis., Oct. 10, 1969); Marquez v. Hardin, Civil 
No. 51,446 (N.D. Cal., Sept. 5, 1969); Davis v. Robinson, Civil No. 4488 (D. R.I., filed 
Dec. 22, 1970); Jones v. Board of Educ., Cleveland School Dist., Civil No. C69-959 
(N.D. Ohio, filed Dec. 3, 1969); Walker v. School Bd. of Kansas City, Kan., Dist. No. 
500, Civil No. KC-2974 (D. Kan., filed May 13, 1969).

8 See, e.g., Complaint at 11, Kennedy v. Detroit Bd. of Educ., Civil No. 33,367 (E.D. 
Mich., July 1, 1970); Complaint at 5, 7, Stogner v. Page, Civil No. 69-C 1338 (N.D. Ill., 
Feb. 5, 1970); Complaint at 5, Jones v. Board of Educ., Cleveland School Dist., Civil 
No. C69-959 (N.D. Ohio, filed Dec. 3, 1969).

9 See, e.g., Complaint at 8, Kennedy v. Detroit Bd. of Educ., Civil No. 33,367 (E.D. 
Mich., July 1, 1970); Complaint at 12-13, Stogner v. Page, Civil No. 69 C 1338 (N.D. 
Ill., Feb. 5, 1970); Complaint at 7, Jones v. Board of Educ., Cleveland School Dist., 
Civil No. C69-959 (N.D. Ohio, filed Dec. 3, 1969).
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In May 1970 Congress, responding to this public dissatisfaction,10 
amended significantly the National School Lunch Act.11 The United 
States Department of Agriculture (USDA) subsequently promulgated 
an expanded set of interpretive regulations12 to implement the newly re
formed administration of the Program. The amended statute and regu
lations now explicitly direct that all eligible needy children must receive 
free or reduced price lunches regardless of the administrative or fiscal 
burdens.13 This explicit legislative mandate obviates any further neces
sity for reiving on the equal protection argument in a suit brought under 
the amended Act.14 Despite the recent statutory and regulatory revisions 
designed to remedy legislative gaps, administrative failings, fiscal inade
quacies, practical obstacles and abuses persist to frustrate the full im
plementation of the Program. Remedies must now be directed to 

10 See Hearings on Nutrition and Human Needs Before the Senate Select Comm, on 
Nutrition and Human Needs, 90th Cong., 2d Sess. & 91st Ceng., 1st Sess. (1968-69); 
Hearings on S. 2152, S. 2548, S. 2595, H.R. 515 and H.R. 11651 Before the Senate Comm, 
an Agriculture and Forestry, 91st Cong., 1st Sess. (1969) [hereinafter cited as 1969 
Agriculture and Forestry Hearings].

n Act of May 14, 1970, Pub. L. No. 91-248, §5 1, 3, 4, 6, 7, 9, 84 Stat. 208, codified at 
42 U.S.C. H 1751-63 (1970). By January 1970, bills had been introduced in both 
houses of Congress which proposed expansive reforms in the statutory framework of 
the National School Lunch Act. See S. 2548, 91st Cong., 1st Sess. (1969); H.R. 515, 
9!st Co g., 1st Sess. (1969). A compromise version, amending both the National School 
Lunch Act and the Child Nutrition Act, was passed. See Conference Rep. No. 1032, 
91st Cong., 2d Sess. (1970); 116 Cong. Rec. S6370-75 (daily ed. Apr. 30, 1970) (passed 
in the Senate); 116 Cong. Rec. H38O5-1O (daily ed. May 4, 1970) (passed in the House).

12 7 C.F.R. S5 21O.1-.2O, 245.1-.12 (1971). The USDA had issued new regulations in 
January, prior to the passage of the 1970 Amendments. See 35 Fed. Reg. 753-59 (1970). 
After r’. e statutory amendments became law, the Department found it necessary to 
modify its January regulations. Hearings were held to effectuate the needed revisions, 
and a new set, consisting of the January regulations and pertinent additions, was promul
gated in September. 35 Fed. Reg. 14,061-68 (1970).

1342 U.S.C. 5 1758 (1970); 7 C.F.R. §§ 245.1, 245.4 (1971). This Note will not concern 
itself with the problem of school districts which choose not to participate in the 
Program at all. Any discussion concerning the right of an eligible child to receive a 
free or reduced price lunch is premised on the fact that he attends school in a par
ticipating district.

11 It is the position of this Note that each child in a participating district who is 
determined to be eligible to receive a free or reduced price lunch has a right guaranteed 
by statute to receive such a meal. Thus a denial of that right constitutes a statutory vio
lation, a d a statutory remedy exists for the court to apply. Therefore, the court need 
not reach the constitutional question of equal protection of the law to resolve the 
controversy.

For a discussion of the equal protection argument as applied in the initial suits under 
the National School Lunch Act, see Flungcr in Our Nation’s Classrooms 17-22. For 
further discussion of equal protection of the law and the poor, see Michelman, The 
Supreme Court, 1968 Term, Forward: On Protecting the Poor Through the Fourteenth 
Amendment, 83 Harv. L. Rev. 7, 22-35 (1969).
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dealing with specific policies and attitudes of those administering the 
Program, policies and attitudes which are undermining the high con
gressional priority placed on the feeding of needy children.

The Program in 1970: Problems and Solutions

Recognizing the importance of nutrition at the formative age,15 Con
gress nearly three decades ago established a permanent program,1’' 
through which funds for commodity and nonfood17 assistance were to 
be funnelled, to assure that all schoolchildren, poor and nonpoor alike, 
would partake of nutritious noontime meals. The original proponents 
of the National School Lunch Act were particularly concerned with the 
welfare of those children who, if left to their own resources, never would 
be able to afford a nutritious lunch.18 Although this concern was un
mistakably demonstrated in the legislative history of the original 1946 
Act,19 the machinery for translating this intent into results remained 
largely undeveloped for years.20

15 See S. Rep. No. 553, 79th Cong., 1st Sess. 8-9 (1945); H.R. Rf.p. No. 684, 7Ptb 
Cong., 1st Sess. 2-3 (1945); 92 Cong. Rec. 1625 (1946) (remarks of Senator Aiken).

16 In the years 1935-1946 the USDA was authorized to disburse surplus commodities 
and, later, cash to schools for use in their lunch programs under a year-to-year appr< 
priation. See S. Rep. No. 553, 79th Cong., 1st Sess. 10-11 (1945); H.R. Rep. No. 684, 
79th Cong., 1st Sess. 1 (1945).

17 As used under the Act, “nonfood assistance” means “equipment used by schools 
in storing, preparing or serving food for schoolchildren.” 42 U.S.C. § 1760(d)(4) (1970).

18 See 92 Cong. Rec. 1453, 1468, 1471 (1946) (remarks of Congressmen Sabath, Holi
field, & Voorhis).

19 92 Cong. Rec. 1458 (1946) (remarks of Congressman Flannagan).
20 Yet the intent was there, and on several occasions Congress made statutory revisions 

and additions to effectuate it more completely. The 1962 amendments to the Act 
established “special” cash-for-food assistance for schools in impoverished areas to 
assist them in providing free or reduced price lunches. Act of Oct. 15, 1962, Pub. 
L. No. 87-823, § 6, 76 Stat. 946, as amended, 42 U.S.C. § 1759a (1970). In 1966 
Congress added the school breakfast program and a revitalized nonfood assistance 
provision. Child Nutrition Act of 1966, Pub. L. No. 89-642, §§ 4, 5, 80 Stat. 886, 
as amended, 42 U.S.C. §§ 1773, 1774 (1970). In 1968 Congress enacted the Vanik 
bill which established lunch programs in day care centers and other service insti
tutions. Act of May 8, 1968, Pub. L. No. 90-302, § 3, 82 Stat. 117, as amended, 
42 U.S.C. § 1761 (1970). All of these legislative changes placed primary emphasis upon 
the feeding of impoverished children.

21 The most detailed analysis of the National School Lunch Program was published in 
1968 by the Committee On School Lunch Participation, a group consisting of repre
sentatives from five concerned national women’s organizations. Their report, Their 
Daily Bread, encompassed 40 communities in 39 states and forcefully indicted the Pro
gram for inadequate and arbitrary administration. Committee on School Lunch Par-

The numerous objections levelled at the workings of the NSLP dur
ing 1968-1970 by public and private individuals and special interest 
groups21 reveal a recurring concentration upon specific problem areas 
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in the Program’s statutory and regulatory framework which generally 
were considered to be the crucial obstacles preventing the feeding of all 
needy schoolchildren.

The 1970 Amendments addressed themselves primarily to most of 
these statutory weaknesses. Pursuant to express authority,22 the USDA 
proposed certain revisions in its regulations to incorporate the applicable 
requirements of the recent amendments to the Act.23 The final amended 
regulations24 committed the USDA to an unequivocal endorsement of 
the congressional mandate that the proper feeding of impoverished chil
dren should be the paramount concern of the NSLP.25 In so doing, these 
regulations supplemented the 1970 legislation and clarified the extent of 
the statutory obligations.

STATUTORY GAPS: THE RIGHT TO A FREE OR REDUCED
PRICE LUNCH UNPROTECTED

I he effect of the statutory omissions in the NSLP surfaced primarily 
it the local level. Discretionary determinations, by means of quotas or 
the establishment of programs in some schools but not in others, of the 
number of free or reduced price lunches served, along with the failure 
to establish a maximum charge for a reduced price lunch, serve to 
prevent many needy schoolchildren from being fed.
ticipation, Their Daily Bread 22-32, 104-13 (1968) [hereinafter cited as Their Daily 
Bread].

In addition, many school food administrators and spokesmen for community action 
groups exposed fundamental statutory and administrative shortcomings in the Program 
:n their testimony before the Senate Select Committee on Nutrition and Human Needs. 
See Hearings on Nutrition and Human Needs Before the Senate Select Comm. on Nu- 
■rition and Human Needs, 91st Cong., 1st Sess., pt. 11 (1969) [hereinafter cited as 1969 
H irings on Child Nutrition and School Food Assistance}.

22 42 U.S.C. § 1779 (1970). This was the first time that Congress expressly authorized 
’he USDA to promulgate regulations governing the National School Lunch Program.

23 35 Fed. Reg. 11,510-15 (1970). Departing from precedent, the Department invited 
interested persons to submit comments, suggestions, or objections regarding the proposed 
regulations. Id. at 11,510. Responses were received from a total of 106 concerned 
organizations and individuals. 35 Fed. Reg. 20,017 (1970). Notable among these responses 
were those proposed at a conference sponsored by The Children’s Foundation.

2<7 C.F.R. 21O.l-.2O, 245.1-.12 (1971).
25 116 Cong. Rec. S16,140-41 (daily cd. Sept. 22, 1970) (remarks of Senator Mc

Govern). The final regulatory modifications were improvements in two respects. 
First, they sharpened “poverty priority” language at significant points in the regula
rions to mirror similar language added to the Act by the recent statutory amendments. 
Compare 7 CT.R. 245.3 (eligibility standards for free or reduced price lunches), 
245.4 (priority for the neediest children) 'with 42 U.S.C. § 1758 (1970). Second, they 
added refinements to the procedural safeguards originally proposed in July by the 
USDA to guarantee the receipt of free and reduced price lunches by eligible children 
without hindrance. Compare 35 Fed. Reg. 11,514-15 (1970) 'with 7 C.F.R. §§ 245.5(a), 
245.6, 245.7(a) (1971).
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Eligibility -for Free or Reduced Price Meals. A basic problem in
expanding the NSLP to give all impoverished children in participating 
school districts a free or reduced price lunch was the lack of a uniform 
minimum eligibility standard for the receipt of such lunches.26 Section 
nine of the National School Lunch Act left it to the discretion of each 
local school authority27 to determine who was needy and therefore en
titled to a free or reduced price lunch.28 It was therefore possible for 
the same child to meet eligibility requirements in one locale but not in 
another.29

26Their Daily Bread 22-23; Nutrition and Health Conf. 217; see 1969 Hearings on 
Child Nutrition and School Food Assistance, at 3441, 3443.

27 The local school authority, that is the school district authority, often allowed this 
decisionmaking power to pass to the individual school principals. See 1969 Hearings 
on Child Nutrition and School Food Assistance, at 3413, 3434, 3443; 1969 Agriculture 
and Forestry Hearings, at 247.

28 Ch. 281, § 9, 60 Stat. 233 (1946). In October 1968, the USDA published a set of 
recommended guidelines for determining eligibility standards for free or reduced price 
lunches. See 33 Fed. Reg. 15,674-76 (1968). It was made clear, however, that these 
guidelines were only recommendations and not mandatory. See Impact Report: School 
Without Lunch, reprinted in 1969 Hearings on Child Nutrition and School Food As
sistance, at 3630.

Because compliance with these guidelines was clearly voluntary, the USDA’s effort 
to increase uniformity in fact proved ineffective. See 1969 Hearings on Child Nutrition 
and School Food Assistance, at 3412-13; Leonard, Why Child Nutrition Programs Fail, 
reprinted in Hearings on Nutrition and Human Needs Before the Senate Select Connn. 
on Nutrition and Human Needs, 91st Cong., 2d Scss., pt. 8, at 2156-57 (1970) [herein
after cited as 1970 Hearings on the Review of the National School Lunch Act].

See Their Daily Bread 22-23; 1969 Agriculture and Forestry Hearings, at 247.
30 42 U.S.C. § 1758 (1970).
3135 Fed. Reg. 12,621 (1970). The guidelines are to be prescribed by the Secretary 

of Agriculture by July 1 of each year. 42 U.S.C. § 1758 (1970). The House and Senate 
conferees made it clear that they expected the Secretary to adopt the O1 O income 
poverty guidelines. Conference Rep. No. 1032, 91st Cong., 2d Scss. 9 (1970). The 
guidelines, which were effective January 1, 1971, were as follows:

48 States, D.C., and
Outlying Areas

One 
Two 
Three 
Four
Five
Six
Seven
Eight

The 1970 Amendments to the Act provided that these varying local 
eligibility standards would be replaced by a uniform national standard, 
effective January 1, 1971.30 Agriculture Secretary Clifford Hardin 
adopted the OEO income poverty guidelines as the applicable standard.31

Family Size
$1920

2520
3120
3720
4270
4820
5320
5820
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However, this uniform standard was not intended to preclude con
sideration of local variables. The new regulations authorize each state’s 
educational agency to liberalize its eligibility criteria for receiving free 
or reduced price lunches.32 Such raising of the income level so as to 
qualify a child for program participation is desirable, for example, when 
a family’s income level exceeds the national minimum for a family its 
size ; but a higher-than-average cost of living exists in their locale; in 
such an instance their children should receive lunches free or at a reduced 
price.34 The regulations make it clear that the national income eligibility 
standard prescribed by statute is a minimum standard—a “floor” not a 
“ceiling"—for those eligible for Program benefits.35

I h re were separate guidelines for Alaska and Hawaii which averaged about 25 percent 
higher. Id.

On June 8, 1971, the USDA revised upward its income poverty guidelines. 36 Fed. 
Reg. 11 ,459 (1971). Effective July 1, 1971, they are as follows:

48 States, D.C., and
Family Sizez Outlying Areas

One $2040
Two 2670
Three 3310
Four 3940
Five 4530
Six 5110
Seven 5640
Eight 6170
Nine 6650
Ten 7120
Eleven 7600
Twelve 8080
Each additional Family Member 480

Once again, separate guidelines for Alaska and Hawaii, approximately 25 percent higher, 
were formulated. Id.

22 I he regulations stipulate that “[a]ny State agency . . . may require that school 
food authorities under its jurisdiction . . . establish criteria for determining eligibility 
for free or reduced price lunches containing family size income levels above those 
in the income poverty guidelines prescribed by the Secretary.” 7 C.F.R. § 245.11 (a) 
(1971). In addi;ion, “[a]ny criteria included by the school food authority in addition 
to the minimum criteria . . . shall relate to providing free or reduced price lunches 
to children who would not be eligible for such lunches under such minimum criteria.” 
M.S 245.3(b).

33 See note 31 supra.
34 Sec Community Nutrition Institute Weekly Report, No. 1, at 5 (Sept. 9, 1970); 

Hunger in Our Nation’s Classrooms 28. For example, the District of Columbia ad
justed its standards by 25 percent for fiscal year 1971 to approximately the same level 
as utilized in Hawaii and Alaska. Community Nutrition Institute Weekly Report, 
supra, at 5. Connecticut adjusted its eligibility standard tor reduced price lunches for 
fiscal year 1971 upward to $5600 for a family of four. Id., No. 4, at 3 (Oct. 28, 1970).

35See 7 C.F.R. ‘ i- 245.3(b), 245.1 Ha) (1971); Hunger in Our Nation’s Classrooms 26.
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Arbitrary Local Limitations upon the Number of Free and Reduced 
Price Lunches. A formidable problem with the NSLP arose
from a gap in the statutory framework which allowed a given school 
district to avoid having to provide free or reduced price lunches to all 
of its hungry children.36 Many school districts reached this result bv 
establishing lunch programs in some of their schools but not in others.37 
Deprived schools were most often older, impoverished rural and inner- 
city schools.38 In defense of such discrimination, state and local authori
ties advanced an argument of financial expediency that schools without 
equipment or facilities to prepare mid-day meals were least able to op
erate a lunch program39 and thus should be the last to receive assistance. 
They relied on the fact that, although state educational agencies were 
required by law to take into consideration “need and attendance’'40 when 
determining the eligibility of a school for participation in the NSLP, the 
statute did not require explicitly those agencies to select schools in eco
nomically impoverished areas prior to selecting any other schools.41 
This reliance on the presence of kitchen facilities as a necessary precon
dition to a school’s participation in the NSLP effectively denied the 
benefits of the Program to many otherwise eligible schoolchildren.42

36 The Act did not specifically establish the school district as the party responsible 
for administering the Program’s benefits. Nor was there any provision requiring the 
administrative authority in a participating district to feed for free or at a reduced price 
all those determined to be eligible according to a uniform standard. 42 U.S.C. l"51-60 
(1970).

3? See Hunger in Our Nation’s Classrooms 12; note 5 supra and accompanying text.
38 Their Daily Bread 51-56; Leonard, Why Child Nutrition Programs Fail, reprinted 

in 1970 Hearings on the Review of the National School Lunch Act, at 2137-43; Hearings 
on H.R. 515 and H.R. 516 Before the House Con mi. on Educ. and Labor, 91st Cong., 
1st Sess. 46 (1969) [hereinafter cited as 1969 Educ. and Labor Hearings]; 116 Com. 
Rec. S2178 (daily ed. Feb. 23, 1970) (remarks of Senator McGovern).

Congress was aware of the special needs of such schools. Section five of the 1946 
Act had authorized $10 million for nonfood assistance to assist schools in the acquisition 
of equipment for preparing and serving food. National School Lunch Act, ch. 281, 
§ 5, 60 Stat. 231 (1946), as ermended, 42 U.S.C. § 1754 (1970). In 1966 the legislators, 
after the original provision had not been funded, authorized appropriations for non
food assistance as part of the Child Nutrition Act. The funds were specifically 
directed at older schools in economically distressed areas. Child Nutrition Act of 1966, 
Pub. L. No. 89-642, § 5, 80 Stat. 887, as amended, 42 U.S.C. § 1774(a) (1970). However, 
these older schools without lunch facilities still exist in many urban areas.

39 See Hunger in Our Nation’s Classrooms 4-5.
40 42 U.S.C. § 1757 (1970).
41 Id.
w 1969 Hearings on Child Nutrition and School Food Assistance, at 3553; see id. 

at 3445; Thf.ir Daily Bread 51-56; Nutrition and Health Conf. 217.

Other school districts arrived at the same result by imposing arbitrary 
quotas on the number of free and reduced price lunches served district
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wide.41 * * Because the statute failed to require expressly that every par
ticipating unit give first priority to providing lunches free or at a re
duced price to those who are needy, regardless of the financial strain in
volved,44 local authorities were able to resort to the arbitrary quota prac
tice in order to keep the school district’s expenditure for free and re
duced price lunches at a minimum.45

4 In Modesto, California, for example, the school board decided to set a daily quota 
of - free lunches for the district during the 1969-1970 school year. Shaw v. Governing
Board of Modesto City School Dist., 310 F. Supp. 1282, 1283 (1970). For a detailed 
discussion of the Modesto situation, see 1970 Hearings on the National School Lunch 
Program and the Urban Crisis, at 293-516.

A similar situation allegedly exists in Chicago where an arbitrary ceiling on the 
number of free lunches has been established by the Chicago public school system. Com
plaint at 8-9, Stogner v. Page, Civil No. 69-C 1338 (N.D. Ill., Feb. 5, 1970); see Their 
Daily Bread 23, 26.

44 Congress has recognized that for fiscal reasons some districts would find it difficult 
ro provide free or reduced price lunches to all their eligible children. In 1962 the 
legislators made special provision for these areas by authorizing up to $10 million in 
additional cash-for-food assistance to help these districts provide the necessary lunches. 
Act of Oct. 15, 1962, Pub. L. No. 87-823, § 6, 76 Stat. 946, as amended, 42 U.S.C. 
i 1759a 1970). But for the first few years, this provision was not funded, and there
after the appropriations made were inadequate to fully accomplish its purpose. 115 
Cong. Rec. 7040 (1969) (remarks of Congressman Perkins); see 1969 Agriculture and 
Forestry Hearings, at 34; 1969 Hearings on Child Nutrition and School Food Assistance, 
at 3479.

45 Local school authorities do the actual purchasing of agricultural commodities and 
: ay for the costs of processing, distributing, transporting, storing, and handling such 
commodities for use in the NSLP. Each local school authority’s share of disbursed 
federal-state cash-for-food assistance appropriations then is tapped only to reimburse 
it for the initial purchase outlays.

Local school authorities rely heavily on funds taken in from full-price lunch pay
ments by participating children to make up the local share of those initial commodity 
and service costs. According to the Act, local authorities are to be reimbursed only 
at a predetermined rate for each lunch served, multiplied times the total number of 
school lunches served, the Secretary of Agriculture to set this reimbursement rate by 
regulation. 42 U.S.C. § 1757 (1970). The reimbursement rate for fiscal year 1972 is 12 
cents. 7 C.F.R. § 210.11(b) (1971).

I he balance of the cost per lunch is sustained by the school serving the meal. Thus 
the average participating school today receives only 12 cents per lunch, regardless of 
the actual purchase and preparation cost of the meal. The school is not intended to 
make a profit and, absent complications, will roughly break even.

However, in those schools with a significant number of needy children, a financial 
strain from free and reduced price lunch costs must ordinarily be sustained. Unless 
such schools receive “special assistance,” which reimburses them for free and reduced 
price lunches at a rate higher than the maximum of 12 cents per lunch for full-price 
meals, they must pay for the entire balance of such lunches over 12 cents per lunch 
out of their general operating budgets. Obviously, children’s payments for X number 
of full price lunches cannot absorb the local costs of an additional Y number of free 
and reduced price lunches, as well. Normally, a school’s expenditures for free and re
duced price lunches are reimbursed at a rate of 30 cents per meal from special cash- 
for-food assistance funds, disbursed by the state agenev, in addition to the 12 cents
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The prevalence of these practices was directly encouraged by the con
fusion which had existed over the years as to whether the terms “school" 
and “local school authority” 4G when used in the Act to refer to local
level Program obligations meant the administrator of the individual at- 
tendance unit (school principal) or the school district authority (school 
board).* 46 47 This inability to determine the intended meaning from the 
statutory language made it difficult to fix the locus of authority and the 
resultant scope of responsibility for fulfilling these obligations.

received on every meal from the general cash-for-food assistance funds. 7 C.I.R. 
§ 210.11(c) (1971). However, if the school is financially unable to sustain its need 
for free and reduced price lunches with the 30 cents per lunch special assistance funds 
ordinarily allowed, the school may apply to the state agency for a higher reimbursement. 
If the state agency determines a higher reimbursement rate is warranted, it may reim
burse up to 60 cents per lunch (12 cents from general cash-for-food assistance and up 
to 48 cents from special cash-for-food assistance). 7 C.F.R. § 210.11(d) (1971).

46 According to the regulations, the term “school” meant “the governing body 
responsible for the administration of a public . . . ‘school’ of high school grade or 
under . ...” 7 C.F.R. § 210.2 (m) (1970).

47See S. Rep. No. 641, 91st Cong., 2d Sess. 27 (1970). For example, it was not clear 
whether it was the individual attendance unit or the school district authorin' which J
was responsible for developing “a policy statement covering the criteria ... in determin
ing the eligibility of children for a free or reduced price lunch.” 7 C.F.R. § 210.8(a-I) 
(1970). Nor was it clear under the Act which local administrative level was to de
termine those children “unable to pay the full cost of the lunch.” National School 
Lunch Act, ch. 281, § 9, 60 Stat. 233 (1946), as amended, 42 U.S.C. § 1758 (1970).

48 While the bills which would eventually comprise the major provisions of the 1970 
amendments were pending in Congress, the USDA made limited revisions in the 
terminology of its regulations and reissued them. 35 Fed. Reg. 753-59 (1970).

49 35 Fed. Reg. 754 (1970); see 7 C.F.R. § 210.2(p) (1971). School food authority is 
defined as “the governing body which is responsible for the administration of one or 
more schools and which has the legal authority to operate a lunch program therein." 
35 Fed. Reg. 754 (1970).

50 The definition of “school” was changed to “an educational unit of high school 
grade or under operating ... in a single building or complex of buildings ....’’ 35 
Fed. Reg. 754 (1970); see 7 C.F.R. § 210.2(o) (1971).

51 Compare 7 C.F.R. §§ 210.7-.8, 210.12-.13, 210.15 (1970) with 35 Fed. Reg. 755, 757-59 
(1970); see 7 C.F.R. §§ 210.7-.8, 210.13-.14, 210.16 (1971).

52 Letter from Herbert D. Rorcx, Director, Child Nutrition Div., USDA, to the
Georgetown Law Journal, Feb. 25, 1971 (copy on file at Geo. L.J.).

In January 1970,48 the USDA substituted the term “school food au
thority” 49 for the term “school” 50 throughout the body of its regula
tions—wherever the reference was to local-level Program obligations51— 
to make clear that it was imposing regulatory obligations upon what
ever governing body was vested with the authority to contract for the 
operation of a lunch program at the local level.52 * In actuality, the school 
food authority is always located at the school district level for economic 
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and legal reasons.53 Each school district which is participating in the 
Program to any extent must now provide lunches to all eligible children 
in all of its schools or be in clear violation of the Act.54

' S. Rep. No. 641, 91st Cong., 2d Sess. 3 (1970); Letter from Rodney Leonard, 
President, Community Nutrition Institute, to the Georgetown Law Journal, Mar. 2, 
1971 (copy on file at Geo. L.J.); Rorex Letter, supra note 52.

Act of May 14, 1970, Pub. L. No. 91-248, § 6, 84 Stat. 210, amending 42 U.S.C. 
! I"f8 1970). The statutory amendments and revised regulations, coupled with the in
sertion of the more definitive “school food authority” terminology insures access to free 
and reduced price lunches to all eligible children in a participating school district. The 
Act provides that “by January 1, 1971, any child [who meets the uniform national 
eligibility standards] shall be served meals free or at a reduced cost.” Id. The regula- 
ti< s mirror this mandate by clearly stipulating that “each School Food Authority 
shall serve lunches free or at a reduced cost to all children . . . unable to pay the 
full cost of the lunch.” 7 C.F.R. § 245.3 (1971).

55 42 U.S.C. § 1758 (1970). The Act retains the terms “school” and “local school 
authority ’ in this context.

Any attempt by a school district, currently participating in the Program, to circumvent 
the congressional intent that all eligible children in the district be fed by subdelcgating 
the contractual authority to the individual schools could be challenged as a clear 
violation of the spirit if not the letter of the law. As the statute does not require that the 
school district serve as the contracting agency, it is conceivable that the USDA could 
alter its long established policy of dealing with school districts and begin to operate 
through the individual schools. Twenty-five years of an established department policy 
of dealing with the school districts, based on considerations of administrative and 
fiscal efficiency, would be a significant factor militating against such a change. Nor is 
it likelvr that any state director would consent in the future to contract with a unit 
rather than a district because of the enormous administrative burden that would result.

66 See S. Rep. No. 641, 91st Cong., 2d Sess. 3 (1970). Senator McGovern’s proposal 
to incorporate in the amended statute language analagous to the regulations’ “school 
food authority” was intended to “put an end to the state and local option of allowing 
individual schools rather than school districts to be the contracting agencies . . . .” 
W hile agreeing with the objectives of the proposed McGovern amendment, the Com- 
mittce felt these objectives could better be achieved through “proper administration of 
the act.” Id. Moreover, the Committee suggested that Senator McGovern’s change 
“would not accomplish its objective in this respect,” for the USDA’s policy already 
prevented contracting with the individual schools, and, therefore, the number of con- 
tracri g agencies was the same under the Department’s policy as it would be under the 
McGovern amendment. Id.

The USDA policy relied on by the Committee has been implemented by means of 
the “common practice” of dealing with a central school district office. Leonard Letter, 
rupra note 53. This USDA policy preference of dealing with an authority that is 
responsible for several schools is an established principle of the Program’s administra
tion, and its change is not foreseeable. Id. Consonant with this policy, state lunch di-

The Act itself nowhere employs the term “school food authority.” 55 
However, the decision of the Senate Committee on Agriculture and 
forestry not to incorporate the proposed analogous “school food au
thority” language was based on an understanding that the local contract
ing agent always had been the school district.56 As the language change 
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would not effect any practical change in the Program’s operation, the 
drafters deemed it unnecessary to run the risk of unintended implications 
being drawn from such an amendment.57

rectors invariably contract with school districts rather than individual attendance unit\ 
Letter from John Kramer, Exec. Dir., Nat’l Council on Hunger and Malnutrition in 
the United States, Sept. 10, 1971 (copy on file at Geo. L.J.).

S. Rep. No. 641, 91st Cong., 2d Sess. 4 (1970). Among the unwanted effects which 
the Committee feared was the extension of the Program beyond schools of high 
school grade or under, particularly where the local agency administered junior colleges, 
teachers’ colleges or other educational institutions.

58 See Their Daily Bread 60-61.
69 John Kramer, Executive Director of the National Council on Hunger and Malnu 

trition in the United States, noted in 1969 that “in some states 10 cents off is the normal 
dividing line, while, in other places, a 50 percent cut in price is the test [for a reduced 
price lunch].” 1969 Agriculture and Forestry Hearings, at 246. Kramer pinpointed the 
danger when he admitted that “this [practice] could undermine the entire thrust of 
feeding the needy if some recalcitrant schools or districts were to decide to read the 
term [reduced price] narrowly and charge the poor a penny or a nickel less than the 
well-to-do.” Id.

60 See 116 Cong. Rec. S2233 (daily ed. Feb. 24, 1970) (remarks of Senator Javits); 
Leonard, Why Child Nutrition Programs Fail, reprinted in 1910 Hearings on the 
Review of the National School Lunch Act, at 2153-54. For example, in some juris
dictions reduced price lunches were not offered because of the additional bookkeeping. 
Their Daily Bread 58-59.

6142 U.S.C. § 1758 (1970).
62 1969 Hearings on Child Nutrition and School Food Assistance, at 3489-90, 3534-35; 

see id. at 3429-30; Nutrition and Health Conf. 217; Leonard, Why Child Nutrition
Programs Fail, reprinted in 1970 Hearings on the Review of the National School Lunch 
Act, at 2126-27.

Maximum Charge for Reduced Price Lunch. The failure to
establish by statute, prior to 1970, a uniform maximum charge for a re
duced price lunch impeded participation in the NSLP by those who. 
while not so poor as to be eligible for free lunches, were still unable to 
pay the full price.58 Local school authorities, given the discretion to 
determine the price of these lunches, engaged in the abusive practice of 
charging an inordinately high price,59 60 * thus sacrificing maximum partici
pation by the needy for fiscal expediency and administrative conven
ience.00 To prevent such abuse Congress has limited the local authori
ties’ discretion by setting a ceiling of 20 cents on any reduced price 
lunch.01

Aside from the absence of key statutory provisions to guarantee the 
substantive right of each eligible child to receive a free or reduced price 
lunch, problems arose in the actual administration of the Program. In
efficiencies and malfunctions in the daily operation of the NSLP worked 
to frustrate effective implementation of the congressional intent that 
the Program should reach all children, especially needy children.62 *
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ADMINISTRATIVE PROBLEMS

At the federal level, the Department of Agriculture’s ineffective moni
toring of local planning and of the scope of local Program services had 
by 1970 allowed local abuses to continue unchecked. Such administra
tive abuses included the failure to publicize Program availability, the 
use of probing application forms and investigatory procedures to de
termine eligibility, and a variety of discriminatory lunchroom practices.

General Program Monitoring. The NSLP suffered from in
sufficient administrative contacts and controls between the various levels 
of government charged with its operation.63 Both the statute and the 
regulations failed to require definitively state and local agencies to report 
to the USDA specific data as to the extent of child participation, the 
number of free and reduced price lunches served, and any plans for 
expansion of the Program.64 65 The absence of regularized reporting of 
such vital Program data hindered the monitoring by USDA of state 
and local program operations and prevented any effective USDA esti
mation of nationwide Program participation.63

6 See 116 Cong. Rec. S2181 (daily ed. Feb. 23, 1970) (remarks of Senator McGovern). 
M/J.
65 For example, the Committee On School Lunch Participation in its nationwide 

survey found that “fmjany school principals . . . were unable to tell . . . how many 
children participated in the school lunch program or how many lunches were served 
free or at a reduced price to needy children. Local school lunch directors sometimes 
could not give . . . this information in their districts. . . .” Their Daily Bread 111-12.

86 42 US.C. § 1759a(h) (1) (1970). The plan is required to delineate, as a minimum, 
the manner in which the state intends:

(A) to use the funds provided under this chapter and funds from sources 
within the State to furnish a free or reduced-price lunch to every needy 
child in accordance with the provisions of section 1758 . . (B) to extend
the school lunch program under this chapter to every school within the 
State, and (C) to use the funds provided under [the special food service 
program] and the [school breakfast program] and funds from sources 
within the State to the maximum extent practicable to reach needy 
children.

Id.
67 42 U5.C. § 1759a(h) (3) (1970). The new provision requires monthly reports of 

“the average number of children in the State who received free lunches . . . [and] 
reduced price lunches during the immediately preceding month.” Id. In addition, the

Today, each state is required, as a prerequisite to the receipt of fed
eral funds or commodities, to submit to the USDA, not later than Jan
uary 1 of each year, a state plan of nutrition operations delineating the 
intended program expansion for the following year.66 In addition, states 
now must periodically report to the USDA participation information 
collected from their local agencies.67
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Notice of the Availability of Free and Reduced Price Lunches.
Due to the lack of key procedural safeguards in the pre-1970 legis
lation, local authorities were able to engage in certain administra
tive practices which discouraged otherwise eligible children from par
ticipating in the NSLP. The statute and regulations failed to require 
that actual notice concerning the school authority’s free and reduced 
price lunch policies be given to the parents of poor school children. 
Lack of information concerning the NSLP, or in some cases lack of 
even the knowledge of its existence, kept many children from entering 
the program.68 The new regulations, in contrast, require both an an
nouncement by each school authority to the general public of the 
availability of the NSLP69 and a notice to individual parents which de
lineates the eligibility standards and includes an application form for 
free and reduced price meals.70

state educational agency must provide an “estimate as of October 1 and March 1 of each 
year, of the number of children who are eligible for a free or reduced lunch price.” 
Id.-, see 42 U.S.C. § 1759a(h)(2) (1970).

68See Their Daily Bread 23; 1969 Hearings on Child Nutrition and School Food 
Assistance, at 3413; 1969 Agriculture and Forestry Hearings, at 247.

69 7 C.F.R. § 245.5(b) (1971).
70 Id. § 245.5(a). Any changes in the eligibility standards made during the school 

year must be publicized in the same manner. Id. § 245.5(c).
71 See 1969 Hearings on Child Nutrition and School Food Assistance, at 3413; 1969 

Agriculture and Forestry Hearings, at 247-48.
72 7 C.F.R. § 245.6(a) (1971).
73 Id.
74 See note 31 supra.

Application Form for Free and Reduced Price Lunches. Even
where adequate notice of the NSLP was given to eligible families, local 
application forms for free and reduced price meals limited participation 
in the Program. All too often local administrators had included in the 
forms prying and irrelevant questions which only served to deter parents 
from applying for free or reduced price lunches for their children.71

The regulations now require that all NSLP application forms “shall be 
clear and simple in design.” 72 Specifically, the applicable regulation pre
scribes that “the information requested thereon shall be limited to that 
required to demonstrate that the family does, or does not, meet the cri
teria,” 73 that is, the uniform national income eligibility standard.74

Certification Procedure. In addition to unnecessary invasions of
privacy, other procedures during the eligibility-determination stage 
worked unnecessary hardship on applicants. Prior to the changes in 
the law in 1970, the USDA tolerated local level practices which required 
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the parents of needy children to submit to an investigation of their fi
nancial condition before their children could be certified to receive free 
or reduced price meals.75 Pending the outcome of such investigations, 
eligib'e children ordinarily went without the free or reduced price 
meals.76

"5116 Cong. Rec. S2239 (daily ed. Feb. 24, 1970) (remarks of Senator Javits); see 
Their Daily Bread 24; 1969 Agriculture arid Forestry Hearings, at 232. The poor were 
often humiliated by these inquisitorial procedures.

"6 Kramer Letter, supra note 56.
"’The regulation states that “when the information furnished by a family indicates 

rhit the family meets the eligibility standards for either a free or reduced price lunch, 
the children from such a family shall be provided the free or reduced price lunch to 
which such information indicates they are entitled.” 7 C.F.R. § 245.6(b) (1971).

7* Id. The certification docs not require an affidavit subscribed and sworn to before 
a notary or someone authorized to administer an oath. Congress recognized that such 
an interpretation would be embarrassing and humiliating to the parents of poor children. 
The parents merely must certify to the school the level of their income. 116 Cong. 
Rfc. H38O7 (daily ed. May 4, 1970) (remarks of Congressmen Quie and Perkins).

79 7 C.F.R. § 245.7 (1971). For example, the hearing procedure must provide an op
portunity to be represented by counsel, an opportunity to examine documents sup
porting the decision under appeal, an opportunity to confront and cross-examine wit
nesses, and a written record prepared for each hearing. Id.

soTheir Duly Bread 33. The former regulations required as a condition for partici
pation that the local school authority make “no discrimination against any child because 
of his inability to pay the full price of the lunch.” 7 C.F.R. § 210.8(d)(6) (1971). 
The USDA’s 1968 guidelines for determining eligibility for free or reduced price 
lunches had suggested that the state educational agencies obtain assurances from local 
school authorities that these practices were not occurring. 33 Fed. Reg. 15,675 (1968).

Such practices are now illegal. Detailed investigations of financial 
status can no longer be conducted. Upon submission of an application 
which indicates a qualifying income level and family size, a presumption 
of eligibility attaches to the applicant.77 No corroboration need be pre
sented. This self-certification procedure entitles the child to begin im
mediately receiving his free or reduced price lunches and to continue 
receiving them unless or until the local authority should prove him in
eligible.78 Should a child who has been declared ineligible on the basis 
of information in his application wish to appeal that decision, or should 
the school food authority challenge the continuing eligibility of any 
child to receive such lunches, the new regulations delineate a specific 
hearing procedure to resolve these controversies.79

Discrimination in the Lunchroom. Although the Act itself and
the USDA’s regulations prior to 1970 generally proscribed any lunch
room discrimination against a child because of his inability to pay the 
full price, “those instructions [were] violated with monotonous regu- 
larity.” 80 Practices resorted to often included the posting or announcing 
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of names of free and reduced price lunch recipients, the use of a different 
color lunch ticket or lunch plate for the free lunch recipients, the use 
of separate lunch lines or lunch periods, and the requirement that free 
lunch recipients work for their meals.81 Read together, the recent statu
tory and regulatory changes now proscribe all the discriminatory prac
tices uncovered by the Program’s critics in 1968-1970.82

81 Their Daily Bread 34-36.
82 The Amendments specifically prohibit “any overt identification of any such child 

by special tokens or tickets, announced or published lists of names or other means. 
42 U.S.C. § 1758 (1970). The regulations prohibit the use of separate lunchroom en
trances, different times for eating lunch, or different lunches for children not paving 
the full price. In addition, children are prohibited from working for “free” meals. 
7 C.F.R. § 245.8 (1971).

83 Nutrition and Health Conf. 217; see 1969 Hearings on Child Nutrition and School 
Food Assistance, at 3429, 3479-80, 3525, 3603, 3606; notes 17, 20 supra.

M 1969 Agriculture and Forestry Hearings, at 36; see notes 99-102 infra and accom
panying text.

ss 1969 Agriculture and Forestry Hearings, at 271. Only a small minority of the states 
actually did contribute to the Program and some of these contributions, even when 
made, were in minimal amounts. 1969 Agriculture and Forestry Hearings, at 63; 1969 
Hearings on Child Nutrition and School Food Assistance, at 3427. It was the intent of 
Congress that the states should gradually assume a greater share of the Program’s 
financial burden. 92 Cong. Rec. 1476 (1946) (remarks of Congressman Risely); see 
1969 Agriculture and Forestry Hearings, at 91.

86 Use of the funds for the purchase of land or construction of buildings 
specifically prohibited. 42 U.S.C. § 1774(a) (1970).

87Id.-, see 112 Cong. Rf.c. 20,736 (1966) (remarks of Congressman Hagen).
88 See note 38 supra.
89 See S. Rep. No. 641, 91st Cong., 2d Sess. 21 (1970).

FUNDING PROBLEMS

Fundamental to the success of any welfare program is adequate fund
ing. Failure to make sufficient appropriations to implement the two ma
jor poverty provisions of the Act,83 late federal appropriations/4 and 
the lack of any significant state contributions85 have greatly restricted 
the Program’s growth.

Funding of the Nonfood and Special Assistance Provisions. The
success of these provisions of the NSLP specifically directed at econom
ically distressed areas has been continually frustrated by insufficient 
funding. Nonfood assistance appropriations were designed to assist in 
the acquisition of equipment and other facilities86 for the preparation 
and serving of school lunches.87 Although Congress had made provision 
for nonfood assistance in the 1946 Act,88 no funds were appropriated for 
the first 20 years,89 and many schools whose students were most in need 
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of the Program’s benefits were unable to install the necessary equipment 
for lunch preparation and service. By 1966 there were some nine million 
children attending older rural and urban schools where lunch facilities 
were nonexistent.00 While Congress took the opportunity to revitalize 
nonfood assistance when it passed the Child Nutrition Act01 in that 
year, appropriations for nonfood assistance in the years 1966-1970 re
mained inadequate to meet the need.02

Congress added the special assistance section in 1962.03 This provision 
authorized appropriations to provide supplementary cash-for-food assist
ance to help poor schools provide free or reduced price meals to all pupils 
who were unable to pay the full cost.04 For the first few years, this pro
vision was not funded, and when finally funded, appropriations were too 
scant to accomplish its purpose.05

As sufficient machinery had existed for several years to direct avail
able funds to these impoverished schools,06 the 1970 Amendments made 
no substantive changes in the nonfood and special assistance sections. Al
though the appropriations committees have in recent years indicated a 
somewhat greater commitment to the NSLP by approving increased 
spending,* 93 94 95 96 97 the legislative history of the 1970 Amendments evidenced a 
general recognition that the funding still was inadequate and reflected 
an interest in increasing the annual appropriation.08

-;'S. Rep. No. 1360, 89th Cong., 2d Sess. 6 (1966); H.R. Rep. No. 1802, 89th Cong., 
2d Sess. 8 (1966); 112 Cong. Rec. 20,736 (1966) (remarks of Congressman Hagen).

»1 Pub. L. No. 89-642, 80 Stat. 885 (1966), as amended, 42 U.S.C. §§ 1771-85 (1970).
fj2 1969 Agriculture and Forestry Hearing, at 40, 89-90, 237-38; 116 Cong. Rec. S2116 

(daily ed. Feb. 20, 1970) (remarks of Senator Talmadge).
93 See note 44 supra.
94 Act of Oct. 15, 1962, Pub. L. No. 87-823, § 6, 76 Stat. 946.
95 See 1969 Agriculture and Forestry Hearings, at 34; 1969 Hearings on Child ’Nutri

tion and School Food Assistance, at 3479; 116 Cong. Rec. S2186 (daily ed. Feb. 23, 
¡970) (remarks of Senator Hart); 115 Cong. Rec. 7040 (1969) (remarks of Congressman 
Perkins).

96 Congress inserted the special assistance provision in 1962, and the nonfood assistance 
provision was part of the Child Nutrition Act of 1966. Both were specifically directed 
at needy schools and needy children. See notes 38, 44 supra.

97 116 Cong. Rec. S2116 (daily ed. Feb. 20, 1970) (remarks of Senator Talmadge); 
id. at S2186 (daily cd. Feb. 23, 1970) (remarks of Senator Hart); 115 Cong. Rec. 7040 
(1969) (remarks of Congressman Perkins). S. 2548 originally proposed $200 million for 
special assistance in fiscal 1970, $250 million for fiscal 1971, and $300 million for fiscal 
1972. 1969 Agriculture and Forestry Flearings, at 5; see S. Rep. No. 641, 91st Cong., 2d 
Sess. 18 (1970).

"Special assistance appropriations rose from $53 million in fiscal 1969 to $106 million 
in fiscal 1970. See 1969 Hearings on Child Nutrition and School Food Assistance, at 
H79. See also Budget of the United States, Fiscal Year 1972, Appendix—Financing 
of Programs 149 (1971). I'he appropriation for fiscal year 1971 was $356.4 million and 
the same amount was requested for fiscal year 1972. In addition, Congress, acting on the
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Late Appropriations. Timing of the appropriations often com
pounded the problems generated by insufficient funding. Last minute 
appropriations on many occasions worked havoc with federal efforts to 
secure state and local commitments for future per capita expansion of 
the NSLP." Program appropriations customarily were made late in the 
calendar year,* 99 100 rather than in advance of the academic year, forcing 
local school authorities to formulate their yearly lunch plans and budgets 
while ignorant of the total amount of federal funds which ultimately 
would be available.101 Faced with such fiscal uncertainty, state and local 
planners were unwilling to make concrete commitments to extend the 
Program to more children in more schools.102

initiative of both the House and Senate Appropriations Committees, recently passed a 
measure which would supplement special assistance funds for fiscal year 1972 by 
million. See note 128 infra. Nonfood assistance appropriations rose to $16.7 million of 
the authorized $38 million for fiscal year 1971, compared with $10.2 million for fiscal 
year 1970. The same amount was requested for fiscal year 1972. Budget Appendix, 
supra, at 149.

99 See Nutrition and Health Conf. 241; 1969 Hearings on Child Nutrition and 
School Food Assistance, at 5480, 3494; 1969 Agriculture and Forestry Hearings, at 75.

100 For example, in fiscal year 1968-1969 the $53 million appropriated for special 
assistance to provide additional free or reduced price lunches was not made available to 
the states until December 1968. 1969 Hearings on Child Nutrition and School Food As
sistance, at 3494.

101 Nutrition and Health Conf. 241; 1969 Agriculture and Forestry Hearings, at 
36, 75, 89.

102 See 1969 Agriculture and Forestry Hearings, at 36, 89.
103 Act of May 14, 1970, Pub. L. No. 91-248, § 1(a), 84 Stat. 208, amending 42 U.S.C. 

§ 1752 (1970).
104 National School Lunch Act, ch. 281, § 7, 60 Stat. 232 (1946). The Act provided 

that from 1947-1950 the state matching requirement would be one state dollar for every 
federal dollar; from 1951-1955 the requirement was one and one-half state dollars to 
every federal dollar. Id.

In response to this dilemma, Congress provided in the 1970 Amend- 
mendments for National School Lunch Act and the Child Nutrition 
Act funds to be appropriated a year before the date when such funds 
are to become available for disbursement to the states.103 Now state and 
local authorities can confidently devise a yearly school budget with 
knowledge of the amount of federal money available for their lunch 
programs in the forthcoming academic year.

State Matching Requirements. Prior to 1970, meager and qrudq.
ing contributions by the states to the funding of the NSLP proved 
a major roadblock to Program growth. The National School Lunch 
Act originally stipulated that participating states must match, according 
to a prescribed ratio, those federal funds apportioned to them.104 Since 
1955 the states have been required to allocate three dollars for every 
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federal dollar appropriated.105 At the same time, however, the statute 
failed to require that any portion of each state’s cash-for-food assistance 
matching funds be supplied from the state’s general revenue.106 All too 
often the state educational agency required its local school authorities to 
bear most, if not all, of the state’s share of the Program costs. The al
ready financially overburdened local authorities in turn passed the cost 
burden onto the school children by relying on their lunch payments to 
make up the original state share.107 The net result of this “buck passing” 
procedure was to limit the number of free and reduced price lunches 
which the financially pressed local authorities could afford to provide.108 
7 he statute now requires that a stipulated percentage109 of state match
ing funds must come from state revenues rather than totally from 
funds collected at the local level from participating children.110

105 id.
i°6See Their Daily Bread 37-43. Nor did the USDA’s former regulations require 

any such contribution. 7 C.F.R. § 210.6(b) (1970).
107 See Their Daily Bread 40; Nutrition and Health Conf. 239; 1969 Agriculture 

and Forestry Hearings, at 75; 1969 Educ. and Labor Hearings, at 73.
10s Sf? Nutrition and Health Conf. 239. The conferees concluded that the “present 

program has put a burden on the paying child whose fee must often cover not only 
his food but the equipment, labor, food handling, administration and subsidies for free 
lunches for the needy.” Id. at 217. As one program critic has noted, “nearly 53 percent 
of all school lunch programs’ costs in fiscal 1969 were furnished by the children who 
received the lunch rather than by State governments . . . .” 1969 Agriculture and 
Forestry Flearings, at 217. Statistics revealed that in fiscal year 1969, on the average, 
“state and local governments put up only five cents of every 58 cent meal, while the 
children contributed 30.5 cents, the Federal Government 13 cents, and local donated 
goods and services 14.5 cents.” Id.

109 For fiscal years 1971 and 1972 the prescribed percentage is four percent; for 
fiscal years 1973 and 1974, six percent; for fiscal years 1975 and 1976, eight percent; and 
for each fiscal year thereafter, 10 percent. 42 U.S.C. § 1756 (1970).

no Id.

The Program Today: A Frustrated Mandate

Certain administrative practices and attitudes still operate indirectly 
:o frustrate many needy children’s right to receive free or reduced price 
meals. The USDA has adopted a philosophy inconsistent with the con
gressional intent that the NSLP be expanded to all schools as soon as pos
sible. In addition, the Department has misrepresented the number of 
impoverished children to be reached. Based on these inaccurate estimates, 
rhe Nixon Administration requested proportionately inadequate funds 
for fiscal vear 1972. Moreover, the USDA’s laxity in the enforcement of 
its regulations in certain instances has allowed inveterate local Program 
abuses to continue and has fostered local obstructionism.
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Since the USDA began administering the NSLP in 1946, it has con
sistently adhered to the view that a school district need not serve school 
lunches in each of its attendance units as a precondition to participation 
in the Program.111 This view is inconsistent with the intent of Congress 
as clarified in the 1970 Amendments as well as with the endorsement of 
those amendments embodied in the letter of the USDA’s regulations, 
which impose a duty on the administering school food authority (school 
district) to feed all eligible children.112

in Rorex Letter, supra note 52.
112 7 C.F.R. § 245.3(a) (1971); see notes 55 & 56 supra and accompanying text.
113 Telegram from Child Nutrition Division, USDA, to all Regional Offices, USDA, 

Oct. 12, 1970 (copy on file at Geo. L.J.).
114 See Community Nutrition Institute Weekly Report, No. 12, at 6 (Feb. 17, 

1971); notes 69 & 70 supra and accompanying text
115 The figure for fiscal year 1971 was 6.6 million. Budget of tiie United States, 

Fiscal Year 1972, Appendix—Cash Payments to States 149 (1971).
116 This figure was 7.8 million as of October 1, 1970. Food and Nutrition Service, 

USDA, Estimates of Needy Children in National School Lunch Program Schools 
Eligible for and Reached with Free or Reduced-Price Lunches (Special Report PR-8-71, 
1971) (copy on file at Geo. L.J.).

117 This figure was 8.9 million as of September 1970. 116 Cong. Rec. 119010-14 
(daily ed. Sept. 21, 1970). It should be noted that these figures were based on the 
eligibility standards in effect prior to January 1971 (the deadline for implementation 
of the nationwide uniform standard) and, therefore, are probably conservative. See id. 
(remarks of Congressman Perkins).

118 Community Nutrition Institute Weekly Report, No. 17, at 6 (Apr. 28, 1971).
119 Food and Nutrition Service, supra note 116.

The USDA’s ambivalent attitude is further demonstrated by its sug
gestion that school food authorities “don’t have to force feed chil
dren,” 113 that is, they do not have to enthusiastically encourage the needy 
to take advantage of the benefits to which the law now gives them a 
right. This attitude clearly violates the spirit if not the letter of the 
law.114

The Department has significantly underestimated the number of chil
dren potentially eligible to receive free or reduced price lunches. The 
conservative figure115 adopted by the Department in mid-1970 and sub
sequently by the Administration was substantially lower than the actual 
figures received by the USDA from the states.116 The official estimate 
of the House Committee on Education and Labor in September of 1970 
was even higher than the state-reported figures,117 118 and, more recently, 
Senator Philip Hart maintained that as of April 1971, as many as 10 mil
lion school children were eligible for free or reduced price lunches.11S 
At the time the USDA published its 6.6 million eligibility figure, it ad
mitted that it was serving free or reduced price meals to only 5.5 mil
lion pupils.119 Since the beginning of 1971, seemingly to keep up with 
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the challenge of contradictory estimates from other sources, the Depart
ment has made the impressive claims that over seven million needy chil
dren are now receiving such lunches, and that this number amounts to 
94 percent of all needy eligible children.120 Knowledgeable NSLP critics 
have been quick to challenge this claim as inflated.121 They maintain that 
presently no more than 6.6 million needy children are being fed under 
rhe Program—a figure long since abandoned by the USDA itself as an 
unsatisfactory achievement.122 123

20 The USDA reported in February that out of a total of 24,759,736 (needy and 
nonneedy) children participating in the NSLP on a nationwide basis, the number of 
needy children regularly receiving free or reduced price lunches was 7,012,632. Food 
and Nutrition Service, USDA, National School Lunch Program—Children Participating 
and Lunches Served (1971), reprinted in Community Nutrition Institute Weekly 
Report, No. 18, at 3-4 (May 12, 1971). A subsequent USDA report claimed to have 
reached 7,362,293 needy children with free and reduced price meals in April 1971 out 
of a total population of eligible needy children in the program of 7,866,787. Thus, 94 
percent of those eligible for such meals allegedly received them. Food and Nutrition 
Service, USDA, Report (1971), reprinted in Community Nutrition Institute Weekly 
Report, No. 22, at 4-5 (July 7, 1971).

m The Community Nutrition Institute when reproducing the February 1971 USDA 
figures added the following caveat:

Participation figures in each state have been inflated in the USDA [report] 
by an amount equal to the student absentee rate.
Thus, while USDA says it reached 7 million needy children per day, the 
actual number of needy children served was about 6.3 million, or 700,000 
children probably were absent.

Community Nutrition Institute W’eekly Retort, No. 18, at 4 (May 12, 1971).
The Community Nutrition Institute again challenged USDA claims as to the 7.4 mil

lion needy children allegedly reached in April 1971 as “inflated by the average number 
of absentees.” Community Nutrition Institute Weekly Report, No. 22, at 4 (July 
7,1971).

122 According to the Community Nutrition Institute, of the 7.4 million eligible 
children claimed by the USDA to have been reached with free or reduced price meals 
in April 1971, “about 6.6 million were actually fed—or about 83 percent of those 
[claimed to be] eligible.” Community Nutrition Institute Weekly Report, No. 22, 
at 4 (July 7, 1971). USDA estimates of the total number of needy children eligible under 
the NSLP for free and reduced price lunches are considerably lower than other recent 
estimates. See notes 118 & 119 supra. Thus, even the adjusted figure of 83 percent 
docs not necessarily refer to the actual number of needy children, but only to the most 
recent USDA estimates of the total number of eligible needy children, 7.9 million.

123 6.6 million. Budget of the United States, Fiscal Year 1972, Appendix—Financing 
of Programs 149 (1971).

124 $356.4 million. Id.
125 A school lunch report prepared by the USDA for January 1971 maintained that 

6.4 million eligible children were reached with free or reduced lunches during that

More disturbing is the Nixon Administration’s budget request for fiscal 
vear 1972, based on the now-abandoned USDA estimates, which project 
the same number of eligibles125 as in fiscal year 1971. Consequently, the 
total special assistance funding request124 remains unchanged.125 As re
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cently as June 1971, Assistant Secretary of Agriculture Richard Lyng 
maintained—despite the estimated eligibility of 10 million children
that additional funding for the NSLP proposed by Congressman Carl 
Perkins126 was unneeded.127 The Congress saw fit, however, to authorize 

month. However, at the same time that the Department presented these figures to the 
Senate Select Committee on Nutrition and Human Needs, it also relied on the out
dated figure of 6.5 million eligible needy children as the total to be reached by the 
Program. Community Nutrition Institute Weekly Report, No. 14, at 4 (Mar. 17, 
1971).

Reliance upon this outdated figure of 6.5 million eligibles, conveniently approximate 
to the number of eligibles reached in January 1971, made it easier for the USDA to 
defend its standstill budget for child feeding programs at appropriations committees’ 
hearings in March 1971. Id. at 1; see Community Nutrition Institute Weekly Report, 
No. 12, at 1 (Feb. 17, 1971). Significantly, the USDA’s own working estimate of the num
ber of eligible needy was 7.8 million and that was in November 1970 before the uniform 
eligibility standard became mandatory. See note 116 supra and accompanying text. 
After observing this type of manipulation, one can conclude that fiscal expedience 
rather than human need appears to be the dominant motivation in USDA policv.

The Administration’s meager budget request of $16.1 million for nonfood assistance 
funds for fiscal year 1972 has prevented the implementation of the congressional intent 
to extend the Program to needy children in poor inner-city and rural schools now 
without equipment or facilities. Budget of the United States, Fiscal Year 1972, 
Appendix—Financing of Programs 149 (1971). The President requested an amount 
($16.1 million) less than half that authorized by Congress ($33 million) the prior year. 
See 42 U.S.C. § 1774 (1970).

The number of impoverished inner-city schools still without a lunch program 
demonstrates that the Administration’s standstill budget request for nonfood assistance 
funds, if not modified upwards, will severely impede expansion of the Program to the 
neediest locales. In a survey conducted by the USDA in 57 cities with populations in 
excess of 250,000, there were reported to be 338 inner-city schools in low-income areas 
without any food service. The survey encompassed a total of 8,898 schools; 1.529 
of these were without lunch programs. Food and Nutrition Service, USDA, Urban 
Lunch School Feeding Survey (1970), reprinted in CoMxMunity Nutrition Institute 
Weekly Report, No. 4, at 4-5 (Oct. 28, 1970).

In a subsequent study released in January 1971 surveying selected cities with popula
tions between 100,000-250,000, the figures revealed that 310 out of 1,529 schools in low 
income areas had no lunch facilities. This survey encompassed a total of 4,192 schools; 
991 of these were without lunch programs. Food and Nutrition Service, USDA, Urban 
School Feeding Survey (1971).

Neither the House nor Senate versions of the appropriations bill, H.R. 9270, raised 
the Administration’s budget request for nonfood assistance, in contrast to rhe increased 
recommendations for special assistance. See S. Rep. No. 253, 92d Cong., 1st Scss. 48 
(1971); H.R. Rep. No. 289, 92d Cong., 1st Scss. 14 (1971).

126 Congressman Perkins proposed a bill allocating $50 million in special assistance 
funds for the NSLP for the remainder of fiscal year 1971 and an additional $100 million 
for special assistance for fiscal year 1972. See H.R. 5257, 92d Cong., 1st Scss. (1971). The 
Perkins bill was passed unanimously by the House of Representatives on May 17, 1971. 
See 117 Cong. Rec. H3956, H3960 (daily ed. May 17, 1971).

127 See Hearings on S. 1900, S. 1991 and H.R. 5257 Before the Subcownn. on Agricul
tural Research and General Legislation of the Senate Gov rm. on Agriculture and For- 
estry, 92d Cong., 1st Sess. 15 (1971).
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additional special assistance funding for fiscal year 1972, despite USDA 
and Administration opposition,128 yet the economic issue was not re
solved.

The recent report of the House Appropriations Committee on H.R. 9270, the 
; ro| riations bill, “questions the budget assumption which provides the same [special 

assistance] program level for 1972 as in 1971. . . .” The Committee went on to recommend 
Hdirional $45 million for free and reduced price lunches for fiscal year 1972. H.R. 

Rip. No. 289, 92d Cong., 1st Sess. 14 (1971). Likewise, the Senate Appropriations Com- 
n ittee recommended additional special assistance funding beyond the Administration’s 

. iuet request. They recommended an additional $34 million for free and reduced 
price lunches. See S. Rep. No. 253, 92d Cong., 1st Sess. 48 (1971).

The appropriations bill, H.R. 9270, passed both houses, but in differing form. A 
conference committee reported out an amended bill, which Congress passed in June, 
it authorized an additional $35 million for free and reduced price lunches for the re
minder of fiscal year 1971 and $100 million more for fiscal year 1972. Act of June 
30, 1971, Pub. L. No. 92-32, 85 Stat. 85.

129 36 Fed. Reg. 15,125-127 (1971).
: 0 See Community Nutrition Institute Special Report, No. 4, at 1 (Sept. 9, 1971).
; 1 36 Fed. Reg. 15,126 (1971). The proposed regulations planned to reimburse the 

states at a rate of five cents for every meal served plus an additional 30 cents for 
each free and reduced price meal, bringing the maximum reimbursement rate to 35 
cents per meal. Spokesmen for state school lunch directors challenged the proposed 
regulations, noting that “[t}hc greatest progress achieved last year in reaching millions 
of additional necdv children cannot be maintained and the total goal of providing 
free <>r reduced price lunches to all needy children most certainly will not be met.” 
Community Nutrition Institute Weekly Report, No. 26, at 1 (Sept. 1, 1971). They 
point* d out that the reimbursement rate would be much lower than that in effect at the 
end ct the previous school year, in June 1971, when the USDA was allowing reimburse
ment up to 12 cents for every full priced lunch served. Id., No. 25, at 4 (Aug. 18, 
1971). At that time, a total reimbursement of 42 cents was regularly possible for free 
lunches. See note 45 supra. In addition to the state school lunch directors, more than 
2<»O other groups, individuals, and state agencies submitted objections to the USDA. 
S r Community NUTRITION Institute Weekly Report, No. 26, at 3 (Sept. 1, 1971).

132 The senators requested by letter that the reimbursement rate be continued at 
12 cents per full priced meal and stabilized at 48 cents per meal for free lunches. 
Community Nutrition Institute Weekly Report, No. 27, at 3 (Sept. 16, 1971). The 
text of the letter is reprinted in 117 Cong. Rec. S15,668 (daily ed. Oct. 1, 1971).

Early in August 1971, three weeks before the start of the school year, 
rhe USDA issued a proposed set of new regulations.129 The proposed 
regulations placed significantly greater restrictions on the state school 
food service agencies’ operation and funding of the Program. Most im- 
p rtantly, the Department, seemingly in line with the President’s new 
economic policies,130 proposed a reduction in the reimbursement rate for 
free and reduced price lunches to a maximum of 35 cents.131

I he congressional response was immediate and definitive—the Ad
ministration had seriously undermined the Act’s intended purpose. A 
bipartisan group of 44 senators requested President Nixon to change the 
proposed regulations.132 The Senators’ letter to the White House con- 
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eluded that the regulations as proposed “pose[d] a very real threat to the 
continued progress of the National School Lunch Program.” 133 Even 
the usually conservative Senate Agriculture and Forestry Committee, 
holding hearings on the August proposed regulations, reacted unfavor
ably.134 Its chairman sponsored a resolution setting a 45 cents per lunch 
reimbursement rate for free and reduced price lunches, which was ap
proved by the full Senate.135 With the House due to act upon a similar 
resolution,136 the Administration acquiesced in the 45 cents per lunch 
subsidy but announced that it would tighten eligibility requirements 
instead.137

133 117 Cong. Rec. S15,668 (daily ed. Oct. 1, 1971).
134 See Community Nutrition Institute Weekly Report, No. 27, at 1 (Sept. 16, 

1971). Senator Talmadge, the Committee chairman, advised the USDA to come up 
with “some reasonable regulations.” Id.

135 S.J. Res. 157, 92d Cong., 1st Sess. (1971). It passed by a 75-5 vote. 117 Cong. 
Rec. S15,671 (daily ed. Oct. 1, 1971).

136H.R.J. Res. 889, 92d Cong., 1st Sess. (1971).
137 See [Washington] Evening Star, Oct. 8, 1971, § A, at 10, col. 2.
138 The proposed October regulations were never published in the Federal Register. 

Rather, their substance was announced at a news conference by Assistant Secretary of 
Agriculture Richard Lyng on October 6, 1971. See Washington Post, Oct. 7, 1971, 
§ A, at 1, col. 2. The income poverty guidelines set by the USDA in June, however, 
were expressly denominated as a “floor” and not a “ceiling” on state eligibility standards. 
See note 31 supra.

139 36 Fed. Reg. 11,459 (1971).
140 See N.Y. Times, Oct. 15, 1971, at 13, col. 3.
141 H.R.J. Res. 923, 92d Cong., 1st Sess. (1971).
142 Fifty-nine senators joined in a letter to the President, asking him to intervene

personally to prevent implementation of the proposed eligibility cut-off provisions. 
See 117 Cong. Rec. S16,339-40 (daily ed. Oct. 15, 1971). Explaining that the proposed 
regulations would eliminate more than one million children from the NSLP, the letter 
urged the President to “prevent what we must consider an unlawful interpretation of the

Within the same month, the USDA drafted additional regulations de
signed to deny federal lunch funds to states which had set income eligi
bility levels above the guidelines the Department had established in the 
June 1971 regulations.138 The effect of these regulations, if enacted, 
would have been to nullify the provisions of the June regulations which, 
consonant with the spirit of the 1970 Amendments, allowed and encour
aged states to liberalize eligibility standards above the national mini
mum.139 Such a forced cutback would have resulted, according to the 
Senate Select Nutrition Committee, in the elimination of 1.5 million 
needy children from the NSLP.140 Congress prepared a joint resolu
tion141 to prohibit the Administration from contravening the eligibility 
liberalization policy embodied in the June 1971 regulations. In the face 
of overwhelming opposition,142 * the White House ordered the USDA 
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to “immediately clarify” its regulations.143 The Department had them 
withdrawn.144 The USDA action came the same day the joint resolu
tion ordering the children not to be dropped from the NSLP passed the 
House unanimously.145

Public Law 91-248 which was passed by Congress and signed by you as a fulfillment of 
our pledges to put an end to hunger in America’s schoolrooms.” Id. at S16,340.

w See Washington Post, Oct. 18, 1971, § A, at 9, col. 2.
Wall Street Journal, Oct. 19, 1971, at 5, col. 1.

145 117 Cong. Rec. H9660-61 (daily ed. Oct. 18, 1971). The measure passed by a 
353-0 vote.

146 7 C.F.R. » 210.1-.20, 245.1-.12 (1971).
147 An October 16, 1970 guideline, sent to USDA regional offices to be passed on 

to local authorities, indicated that a 10 day waiting period would be viewed by the 
USDA as reasonable and therefore allowable. The implication was clear that the child 
need not begin receiving his lunch, according to the guideline, until the parents were 
notified. See Community Nutrition Institute Weekly Report, No. 7, at 3, 6 (Dec. 9,
1970) .

As of January 1971 the USDA had reduced its “reasonable” waiting period to three 
days. See Community Nutrition Institute Weekly Report, No. 14, at 3 (Mar. 17,
1971) . Yet it remains inexplicable why even three days is reasonable for processing 
an application when the regulations stipulate that determination of eligibility shall be 
made from information recorded on the face of the application by a simple comparison 
with the uniform eligibility standards. Though in apparent contravention of the regu
lations, the probable explanation is that a several day waiting period would save the 
USDA several million dollars which would otherwise have to be spent for free or 
reduced-price lunches. See Community Nutrition Institute Weekly Report, No. 7, 
at 3,6 (Dec. 9, 1970).

148 7 C.F.R. 5 245.6(b) (1971); see notes 77 & 78 supra and accompanying text.
149See Community Nutrition Institute Weekly Report, No. 10, at 3 (Jan. 21, 1971).

Additional evidence of the USDA’s noncommittal attitude toward im
mediate implementation of the congressional mandate has surfaced at the 
local level. Although the Department in July 1971 promulgated ex
panded regulations to implement the statutory mandate that all needy 
children should be fed,146 its enforcement of these local authorities’ obli
gations has been demonstrably lax. Reflecting this laxity of enforcement, 
rhe USDA policy guidelines issued to local authorities on two successive 
<ccasions advised the officials that they could take several days to pass 
upon an application for free or reduced price lunches and notify the 
parents.147 Such advice appears to be in direct conflict with the Depart
ment's own regulations requiring immediate certification and feeding of 
the child.148

Nor has the Department effectively ended the use of application forms 
which discourage program participation in contravention of the 1970 
Amendments. In some instances the state-approved forms still contain 
questions which are now patently illegal according to the Act and regu
lations.149 Although the USDA has devised a model application form 



136 The Georgetown Law Journal [Vol. 60:711

for free and reduced price lunches,150 the Secretary has not seen fit to 
exercise his discretion in requiring its adoption.151

150 Sample Application for Free or Reduced-Price Lunches (copy on file at Gf.o. L.J.).
151 Congress in amending the Act specifically provided that the USDA could 

eliminate this abusive practice by requiring all states to adopt a certified application 
form “executed in such manner as the Secretary may prescribe.” 42 U.S.C. § 1758 
(1970).

152 Impact Report: School Without Lunch, reprinted in 1969 Hearings on Cbi'.l 
Nutrition and School Food Assistance, at 3634.

153 See Their Daily Bread 121-22. For an example of how the uncooperative at 
titude of local officials can effectively prevent Program expansion, see 1969 Hearings 
on Child Nutrition and School Food Assistance, at 3535-36, 3552-53.

154 See Impact Report, supra note 152.
155 Letter from Dr. Jean Mayer to the Georgetown Law Journal, Feb. 11, 1971 (copy 

on file at Geo. L.J.); see 1910 Hearings on the Review of the National School Lunch 
Act, at 2183-86. Specific recent incidents of violations were exposed at congressional 
hearings in May, 1971. They included reported cases in Oklahoma and Kansas where 
needy students were forced to pay for free and reduced price lunches or have their 
report cards held back and a Nebraska case where a local school official conditioned 
the receipt of free lunches by a poor family upon their selling their land to the school 
district. See Hearings on Nutrition and Human Needs Before the Senate Select Comm, 
on Nutrition and Human Needs, 92d Cong., 1st Scss., pt. 4 (Implementation of the 
1970 Amendments to the National School Lunch Act), at 1038-41, 1189-99 (1971).

156 See 1910 Hearings on the Review of the National School Lunch Act, at 2187.

This laxity of enforcement, with the resultant continuation of local 
abuses, has influenced the attitudes of local officials. The total hoped-for 
Program expansion to all needy children hinges on the cooperative oood 
faith efforts of its state and local administrators. It is at the lunchroom 
level—“where meals and children finally come together” 152—that a local 
administrator antipathetic to the long range goals of the Program can 
effectively hinder their realization.153 In past years this often has been 
the case,154 and it may still be said that “ill will and a lack of a sense of re
sponsibility on the part of the local authorities may well be the main 
obstacle to all poor children getting a free school lunch.” 155

Conclusion and Recommendations

Despite the clear mandate of the 1970 amendments to the National 
School Lunch Act, certain Program abuses persist in defiance of the law. 
It is no longer the fault of statutory inadequacies that full Program ex
pansion is being frustrated. Rather, it is primarily administrative failings 
at the federal, state, and local levels which combine to prevent the total 
implementation of the congressional mandate that all children in need 
be fed.156 Several courses of action are open to concerned individuals 
and organizations desirous of insuring that free and reduced price lunches 
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reach more children. Pressure to implement fully the Act’s mandate can 
be applied through private litigation against all levels responsible for the 
Program’s administration as well as through strong and vocal lobbying 
efforts. A second, more fundamental, solution may lie in a congressional 
restructuring of the Program’s administration. Congress should consider 
whether another agency might better administer the Program.

Resort to Private Litigation. At present, there is no established
procedure for an administrative adjudication of formal complaints by 
private citizens concerning the operation of the NSLP.157 Thus, for an 
aggrieved citizen faced with varying degrees of federal, state, and local 
obstructionism, persistent private litigation is the most feasible individ
ual means to achieve his child’s rightful share of the Program’s benefits. 
W hile admittedly a piecemeal solution for expanding the NSLP to all 
eligible children across the nation, court action at the state or local level 
has two advantages over mere reliance on filing grievances with Pro
gram administrators. First, a favorable ruling reasonably should bring 
district-wide compliance.158 Second, a series of such favorable decisions 
m various school districts doubtless will result in a nationwide pattern of 

7 rhe Department of Agriculture does exercise quasi-judicial regulatory authority 
u der many of the statutes it administers. In fact, the Secretary administers 42 separate 
regulatory statutes. See W. Gellhorn & C. Byse, Administrative Law 931 (1970). 
I he Department's authority to adjudicate is not contained in a general statutory grant, 

as is the case with some other federal agencies. Rather, its authority to provide ad
ministrative review under a specific act must be specified in the provisions of that act. 

See, e.g., 7 U.S.C. § 78 (1970) (authorizing appeals to the Secretary from decisions of 
USDA grain examiners under the Grain Standards Act of 1916); 7 U.S.C. § 193 

¡970) (authorizing the Secretary to hold hearings, make findings of fact, and issue 
orders in controversies arising under the Packers and Stockyards Act of 1921); 7 U.S.C.

499f (1970) (authorizing the same quasi-judicial proceedings under the Perishable 
Agricultural Commodities Act of 1930). Those statutes administered by the USDA, which 
do not specifically provide for departmental administrative review, are outside the 
quasi-judicial jurisdiction of the Department. The National School Lunch Act is among 
them.

Provided that Congress amend the National School Lunch Act to allow for adminis
trative review, the implementation of the necessary procedures would appear to involve 
minimal difficulties. Since 1945, the USDA has had a Judicial Officer who hears cases 
on behalf of the Secretary, makes findings of fact in a trial-type proceeding, and then 
issues decisions of record and appropriate relief. See W. Gellhorn & C. Byse, Ad
ministrative Law 931 (1970).

158 por example, in Shaw v. Governing Bd. of Modesto City School Dist. the court 
declared that the district’s eligibility standard, based upon a quota of 400 lunches per 
day, was violative of the National School Lunch Act and ordered the school board 
to adopt an eligibility standard based on a determination of children in the district 
who were unable to afford the full cost of a lunch. 310 F. Supp. 1282, 1283 (E.D. Cal. 
1970).



738 The Georgetown Law Journal [Vol. 60:711

case law which other school districts still in noncompliance should find 
difficult to ignore.159

159 A possible alternative to repetitious local lawsuits might be a class action seeking 
a mandate order against the Secretary of Agriculture in the United States District 
Court for the District of Columbia. Under the liberal policy of rule 23, it may be 
possible to define a nationwide class of schoolchildren unlawfully deprived under the 
Act. See Fed. R. Civ. P. 23(a), (b). See also Norwalk CORE v. Norwalk Bd. of 
Educ., 298 F. Supp. 210 (D. Conn. 1968); Cranston v. Freeman, 290 F. Supp. 785 
(N.D.N.Y. 1968), rev’d on other grounds, 428 F.2d 822 (2d Cir. 1970).

Mandamus will lie either to compel performance of a purely ministerial duty or to 
compel the exercise of discretion, but not to direct the exercise of discretion in a 
particular way. Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584 (D.C. 
Cir. 1971). The language of 42 U.S.C. § 1758 and the regulations supplementing it 
impose a clear duty upon the Secretary to assure that eligible children within a par
ticipating school district receive free or reduced price lunches. See note 54 supra. As 
discussed, the duty embodied in section 1758 must reasonably be construed to extend 
to all eligible children in all schools within a participating district. See notes 48-57 supra 
and accompanying text. Thus a strong argument could probably be made that the 
duty under section 1758 is a purely ministerial one and that mandamus will therefore 
lie to compel its performance. Such a construction would appear to be consistent with 
the definition of a ministerial duty as applied by the District of Columbia Circuit: 
Where the “thrust of a statutory command addressed to a public official is unmistakable, 
his duty to comply is ‘ministerial’.” Elmo Division of Driver-X Co. v. Dixon, 121 US. 
App. D.C. 113, 117, 348 F.2d 342, 346 (1965).

160 A majority of these suits have been directed at the particularly acute local level 
abuses of arbitrary quotas on the number of free or reduced price lunches or at the 
continued existence of nonparticipating schools within participating school districts 
See notes 5, 6, 37, 43 supra.

In Stogner v. Page, an out-of-court settlement resulted in the addition of numerous 
inner-city Chicago schools to the Program. Civil No. 69-C 1338 (N.D. Ill., Feb. 5, 1970). 
In Kennedy v. Detroit Bd. of Educ., a similar settlement provided for the implement, 
tion of the Program in 70 inner-city schools. Civil No. 33,367 (E.D. Mich., July 1, 1970). 
Similar settlements also led to Program expansion in Milwaukee, Wisconsin (Gully v. 
Board of Schools of Milwaukee, Civ. No. 69-C 468 (E.D. Wis., Oct. 10, 1970)) and 
Pueblo, Colorado (Ayala v. District 60 School Bd. of Pueblo, Colo., Civ. No. C-2067 
(D. Colo., Feb. 6, 1970)). In Shaw v. Governing Bd. of Modesto City School Dist. the 
court ruled that the school district’s eligibility standard, which was based on a quota 
of 400 lunches daily, was violative of the National School Lunch Act. 310 F. Supp. 
1282 (E.D. Cal. 1970); see Hunger in Our Nation’s Classrooms 7, 29-30.

161 Briggs v. Kerrigan, 307 F. Supp. 295 (D. Mass. 1969), afpd, 431 F.2d 967 (1st Cir. 
1970); Marquez v. Hardin, Civil No. 51,446 (N.D. Cal., Sept. 5, 1969).

162 In Briggs, the court upheld the Boston School Board’s use of “presence or absence 
of kitchen and lunchroom facilities either on the premises or nearby” as the sole de-

Although most of the litigation to date was decided prior to the pas
sage of the 1970 Amendments, in most cases favorable settlements either 
in or out of court resulted in substantially increased compliance in inner- 
city and rural areas.160 There have been only two unfavorable rulings,161 
and in each case the decision turned on statutory considerations which 
were negatived by the 1970 Amendments, which became law after 
the cases were decided.162 In the first suit brought under the new 
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regulations,163 Arkansas plaintiffs sued for various violations of the 
Act and regulations;164 “almost immediately after the complaint and in
terrogatories were filed [the school board] took steps to fully implement 
the new law.” 165

terminant for participation in the School Lunch Program. The court felt that these 
logistical and financial considerations did not amount to arbitrary’ discrimination against 
the needy children. 307 F. Supp. at 303.

Two commentators recently have addressed the question of whether an eligible 
child attending a nonparticipating school in a participating school district has a statu
tory right to receive a free or reduced price meal. Note, Feeding the Hungry, 5 Harv. 
Qv. Rights-Civ. Lib. L. Rev. 440 (1970); Comment, The National School Lunch Pro
gram, 119 U. Pa. L. Rev. 372 (1971). The Harvard article concluded that not only 
v. as there no statutorily guaranteed right to such a meal, but that Congress had not 
definitely expressed in the language of the statute an intent to reach all the needy 
children. However, this article appeared prior to the 1970 amendments to the Act, 

. i.ich definitely set forth the statutory right in question, thereby limiting the preceden
tial value of the holding in Briggs v. Kerrigan.

The Pennsylvania article, published after the 1970 amendments to the National School 
Lunch Act and also relying on Briggs, likewise concluded that no statutory right 
exists. Not considered, however, were the USDA’s new regulations—section 245 in 
particular—and the “school food authority” language, factors which combined with 
he 1970 Amendments reflect an intent to require the implementation of the program 

in all schools within participating districts. See notes 48-54 supra and accompanying 
text. See also Comment, The National School Lunch Act and the 1970 Amendments: 
Renaissance and Rhetoric?, 13 Wayne L. Rev. 955 (1971) (notes Briggs probable lack 
< f precedential value in light of the 1970 Amendments but fails to discuss the problem 
of the nonparticipating school in the participating school district).

In 'darquez, the question was whether the 1968 guidelines for eligibility imposed an 
affirmative duty on the Secretary of Agriculture to insure establishment of a uniform 
district-wide standard or merely “advisory guidelines.” Plaintiffs’ efforts to obtain an 
: junction requiring the USDA to insure local level establishment of a uniform standard 
failed. But such local discretion has now been legislatively overruled. The present 
statute requires that the Secretary of Agriculture shall annually prescribe a uniform 
standard which will apply as a minimum in all participating districts. See 42 U.S.C. 
S 1758 (1970).

1s3 Arkansas Community Organizations for Reform Now v. School Bd. of North 
Little Rock, Civil No. LR-7O-C-211 (D. Ark., Oct. 22, 1970). Recently suit has been 
brought in Rhode Island under the new regulations. The situation is unusual in that the 
allegation is that the State Department of Education is the school food authorin’. 
Letter from Peter W. Thoms, Esq., to the Georgetown Law Journal, Mar. 9, 1971 
(copy on file at Geo. L.J.); see Complaint, Davis v. Robinson, Civil No. 4468 (D.R.I., 
filed Dec. 22, 1970).

164 The statutory and regulatory violations alleged included “failure to distribute 
policy statements and application forms, refusal to provide free lunches to all who 
were qualified under the then existing guidelines, and refusal to provide the same 
benefits to all children in the same family and/or income bracket.” Letter from Jay C. 
Lipner, Esq., to the Georgetown Law Journal, Mar. 1, 1971 (copy on file at Geo. L.J.).

i«W.

Increased Public Pressure. Apart from, and supplemental to,
litigation, the application of continuous political pressure and the gener
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ation of publicity is a viable means for effecting reform in the adminis
tration of the NSLP. Welfare rights groups have discovered that lunch 
program full-participation campaigns are effective rallying points for the 
private citizen and the para-professional equally concerned over such 
social issues.166 The most sympathetic and effective forum for this al
liance of interests has proved to be Senator McGovern’s Select Nutrition 
Committee.167

166 See Hunger in Our Nation’s Classrooms 39-40; 1969 Hearings on Child Nutrition 
and School Food Assistance, at 3407-08.

167 The Senate Select Committee on Nutrition and Human Needs was created in 
1968 pursuant to a resolution supported by 38 senators. S. Res. 281, 90th Cong., 1st 
Sess. (1967); see 114 Cong. Rec. 24,160 (1968). The Committee has held extensive 
hearings around the country; the focus of its study has been hunger and malnutrition 
in the United States and in particular the narrower problems concerning the NSI.P.

168 See note 2 supra.
169 Nutrition and Health Conf. 305.

Machinery frr Administrative Review. Localized private litiga
tion is not recognizedly the most efficient way to obtain lunch benefits 
for all of America’s poor schoolchildren. Machinery within the USDA 
itself, for administrative review of alleged NSLP abuses at whatever level 
they may occur, should be established by an act of Congress. Such pro
ceedings, conducted by persons familiar with the operation of the NSLP 
and unrestricted by formal rules of evidence, could arrive at an unbiased 
resolution of the controversy without the lengthy delay which gener
ally accompanies litigation. Moreover, the USDA could apply its ruling 
in one case to analogous issues in other locales when such problems are 
brought to the Department’s attention, thereby eliminating the neces
sity to litigate and relitigate similar abuses in separate instances. Should 
a complainant before the administrative board be dissatisfied with the 
Department’s determination, he could thereafter initiate a lawsuit with
out prejudice.

Removing the Program from USDA Control. In light of the
continued failings in the administration of the NSLP since the 1970 
changes in the law, Congress should reassess whether the Program can 
reasonably be expected to function most effectively in a department 
whose priorities have been dominated by the interests of the agricul
tural producers.168 As the report of the White House Conference on 
Food, Nutrition and Health noted, “[tlhere is a conflict of interest estab
lished in the Department of Agriculture in its dual role—primarily the 
advocate of the producers of food, and secondarily the distributor of 
food to the needy.” 169 Furthermore, it observed that “this association 
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does not yield the best results in terms of ... administrative efficiency.” 170 
Although those USDA personnel who are involved in the daily adminis
tration of the NSLP are seemingly sympathetic to the plight of poor 
schoolchildren, the Department’s policymakers have consistently de
ferred to vested interest groups who exercise either direct or indirect 
financial—and thereby policymaking—control over child feeding pro
grams.171 A congressional investigation by the appropriate committees 
should be initiated to consider whether the Department of Health, Edu
cation and Welfare or another existing federal agency or even a new 
federal agency could better administer the Program consonant with the 
legislative mandate. The continuing failure of the Program to reach all 
children in need is no longer the result of incomplete legislation but rather 
stems from the maladministration and uncooperative attitudes of those 
persons charged with responsibility for the program at varying levels of 
government.

no Id. at 235.
Hl See N. Kotz, Let Them Eat Promises: The Politics of Hunger in America 

84-102 (1969); Leonard, Why Child Nutrition Programs Fail, reprinted in 1970 Hear
ings on the Review of the National School Lunch Act, at 2119-81.

172 Hearings on Nutrition and Human Needs Before the Senate Select Comm. an 
Nutrition and Human Needs, 92d Cong., 1st Sess., pt. * (Implementation of the 1970 
Amendments to the National School Lunch Act), at 1038 <T971).

I he problem facing the Program hereafter will be to translate the 
letter of the law into readily available school lunches. Therein will lie the 
real success or failure of all the hard-fought efforts of the past two years. 
\s Senator McGovern recently noted, “the claim to have ended the prob
lem of hunger in our classrooms has only served to promote dissension 
in manv communities where there are still hungry schoolchildren. This 

J J

is a problem that cannot be swept under the rug by claims of success. 
1'he advocates of these millions of hungry schoolchildren will not be 
quieted by claims of success.” 172 It is suggested that the stormy future 
of the NSLP will either serve as a proud example of the commitment 
of this society to the welfare of its most precious commodity, its children, 
or be recorded as a telling indictment. Either way, the result will most 
surely be a sign of the times.



CLEARING MUDDY WATERS: THE 
EVOLVING FEDERALIZATION OF 

WATER POLLUTION CONTROL
Cast your bread upon the waters, for you will find it after many 
days.

Ecclesiastes 11:1

The United States has cast its bread, trash, sewage, and industrial 
wastes upon the water, and, true to the Biblical prediction, it has re
turned after many days. A century of unrestricted degradation of 
water resources has borne its foul fruits in our time with results so 
obvious and appalling that at last a national environmental conscious
ness has been generated.1 However, even during the years when the 
general public seemed oblivious to the pollution crisis developing 
around it, state legislatures were grappling with the problem. By 191" 
there were already so many state antipollution statutes that they filled 
259 pages of a governmental report.2 Unfortunately, this mass of state 
legislation did little to stem the flow of noxious matter into our water
ways, partly because the statutes were so vague and sweeping3 but 
more importantly because there was little public concern about pol- 

1 One of the most readable books treating the history of water pollution from antiquit}’ 
to the present is D. Carr, The Death of the Sweet Waters (1966). See also T 
Aylesworth, This Vital Air, This Vital Water: Man’s Environmental Crisis 88-147 
(1968); F. Graham, Disaster by Default (1966); F. Moss, The Water Crisis (1967); 
J. Wright, The Coming Water Famine (1966).

Public concern may not be as recent a development as it seems. In 1926, the Army 
Chief of Engineers reported:

The subject of pollution of waterways is one that is engaging the active 
attention of State and municipal governments throughout the United States. 
The investigation clearly indicates an awakened interest and an earnest de
sire to meet and overcome a condition which through lack of adequate 
control in the past has been permitted to exist and grow until public opinion 
has become generally aroused.

Chief of Engineers, U.S. Army, Pollution Affecting Navigation or Commerce on 
Navigable Water, H.R. Doc. No. 417, 69th Cong., 1st Sess. 23 (1926). In 1949, an 
author pointed out that “(dluring the past few years many newspapers and periodicals 
have devoted much attention to the deplorable condition of our polluted streams" 
Note, Rights and Remedies in the Law of Stream Pollution, 35 Va. L. Rev. 774 (1949).

2 U.S. Public Health Service, U.S. Treasury Dep’t, Stream Pollution: A Digest 
of Judicial Decisions and a Compilation of Legislation Relating to the Subject 
149-408 (Pub. Health Bull. No. 87, 1917).

3 For analysis and discussion of common law, equitable, and statutory water pollution 
remedies and why they largely failed, see Note, Statutory Treatment of Industrial 
Stream Pollution, 24 Geo. Wash. L. Rev. 302 (1956); Note, Statutory Stream Pollution 
Control, 100 U. Pa. L. Rev. 225 (1951); Note, supra note 1.

1 742 ]
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hition.4 Most citizens probably agreed with the Pennsylvania country 
jud^e who wrote that “bread is more important than landscape.” 5

4 A 1949 article noted that “little can be accomplished until the public takes greater 
interest than it has in the past in utilizing the available remedies.” Note, supra note 1, 
at 786.

5 Wyschak v. Moffet, 379 Pa. 441, 443, 109 A.2d 310, 316 (1954). See also Chief of En
gineers, U.S. Army, supra note 1. Illustrating the economic orientation to water pollu- 
'ion, the report lists the kinds and sources of pollution and presents a six page list of 
the major polluted water bodies, noting such effects as “all aquatic life destroyed,” “fish 
life destroyed,” and “fire hazard.” Id. at 11-17.

The report noted that acids or acid forming wastes could indirectly interfere with 
'•hipping or commerce by necessitating frequent repairs. It continued:

Otherwise the foulness of the waters does not interfere with commercial 
navigation. Water impregnated with certain trade and oil wastes is said to 
have a preservative effect upon wood and metal. ... It is stated by re
liable authorities that untreated domestic sewage and trade wastes which 
are organic in nature, if deposited in no greater quantities than can be readily 
decomposed and oxidized, are beneficial to both fish and shellfish life. Un
treated domestic sewage consists of little or nothing that is toxic to acquatic 
life.

Id. at 9. Apparently the aquatic life was not informed of this.
6 An early synthesis of the developing national concern over water pollution may be 

found in President’s Water Resources Policy Comm’n, Report: A Water Policy for 
the American People (1950). See also Crutchfield, Water and the National Welfare- 
Programs in Search of a Policy, 42 Wash. L. Rev. 117 (1966).

7 Ch. 758, 62 Stat. 1155 (1948), as amended, 33 U.S.C. §§ 1151-75 (1970).
8 Most water pollution is caused by the nation’s 300,000 water-using factories which 

create three to four times the oxygen-demanding wastes produced by domestic sources. 
Council on Environmental Quality, Environmental Quality 32 (1970) [hereinafter 
cited as 1970 Environmental Quality]. The domestic sewage wasteload is expected to 
quadruple in the next 50 years while the waste output for industry will grow several 
times faster. Id. at 32, 35. Many authorities believe that increasing demands for water 
as a coolant make thermal pollution a major threat. Id. at 33-34; see Comment, Cold 
Facts on Hot Water: Legal Aspects of Thermal Pollution, 1969 Wis. L. Rev. 253.

The years immediately following World War II mark a point of de
parture for the discussion of legislative attempts to control water pol- 
ution. By 1950 the problem had grown to proportions which defied 
public indifference.6 The year 1948 saw the passage of the Federal 
Water Pollution Control Act;7 for the first time in the twentieth cen
tury the federal government attempted to take an active role in the 
ri^ht against pollution. Succeeding years have seen numerous revisions 
of the Federal Water Pollution Control Act. The menace of water 
pollution, however, has worsened until today the simultaneous explo
sion of technology and population threatens to drown the nation in 
its own liquid by-products.8

Society has responded to the water pollution threat at both federal 
and local government levels. The federal government has taken an 
increasingly active role in pollution control through modifications of 
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the Federal Water Pollution Control Act, while citizens have sought 
new ways to participate in the improvement and enforcement of pol
lution legislation. In the past year attention has centered on a legislative 
relic of the last century, the 1899 Refuse Act.9 Emphasis has shifted 
to the Act in the hope that it might provide a greater degree of involve
ment for both the government and its citizens in the fight against water 
pollution.

9 Rivers and Harbors Act of 1899, §§ 13, 16, 17, 33 U.S.C. §§ 407, 411, 413 (1970); 
see notes 84-97 infra and accompanying text.

19 Oil Pollution Act, 1924, ch. 316, 43 Stat. 604.
H Note, Statutory Stream Pollution Control, 100 U. Pa. L. Rev. 225, 238 (1951).
12 See note 2 supra and accompanying text.
13 President’s Water Resources Policy Comm’n, supra note 6, at 185.

This Note will trace the historic growth of federalization and citizen 
participation in the enforcement process, following the federal govern
ment’s gradual takeover of the enforcement process through the suc
cessive revisions of the Federal Water Pollution Control Act and the 
integration of the Refuse Act into the water pollution control arsenal, 
emphasizing the shortcomings of the federal program which remain 
uncorrected. The problems of citizen participation under the Refuse 
Act will be examined from an historical perspective and in light of 
recent decisions. A final section will analyze the effectiveness of fed
eralization and public involvement in the solution of this nation’s water 
pollution problem.

History of the Federal Water Pollution Control Act

INITIAL LEGISLATION

To gain a better understanding of the water pollution crisis, it is 
necessary to understand current federal pollution control legislation 
and its history, for the weaknesses apparent today are traceable to the 
original Federal Water Pollution Control Act. Prior to 1948 only one 
significant water pollution bill had been passed by Congress, and it 
dealt with the narrow problem of coastal oil pollution.10 The prevail
ing philosophy toward pollution control was well expressed in 1951 by 
an author who stated that “[s]tream pollution is a problem that can be 
met at the state . . . level since the sources of contamination are localized 
and the problems variable.” 11 This localized concern was responsible 
for the plethora of state statutes noted above12 and the consequent lack 
of any comprehensive water quality programs. By the late 1940’s, after 
the introduction of over 100 water pollution bills,13 Congress tentatively 
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concluded that federal help was needed and enacted the Federal Water 
Pollution Control Act.14

14 Ch. 758, 62 Stat. 1155 (1948), as cmiended, 33 U.S.C. §§ 1151-75 (1970). This was a 
temporary measure whose life was extended to eight years by a 1952 amendment. Act 
of July 17,1952, ch. 927, 66 Stat. 755.

15 For sources discussing the effectiveness of state and individual remedies for water 
pollution, see note 3 supra. Generally, individual suits failed because of their neces- 
sarilv limited scope and their inability to prevent the occurrence of pollution. Further, 
common law and equitable remedies were available only to holders of damaged property 
interests, eliminating those who were offended for purely aesthetic reasons. See Note, 
supra note 1, at 785-86.

*6 Federal Water Pollution Control Act, ch. 758, §§ 2-4, 62 Stat. 1155 (1948).
n/d. 5 2(a), 62 Stat. 1155.
18 Id. S 10(e), 62 Stat. 1161.
19 A contemporary article noted that “(tjhe scope of this definition might alarm the 

states,” but reassured them that the primary effect of the definition’s breadth was to 
assure the states of a broad range of loans for municipal sewage treatment facilities. 
Note, California's Water Pollution Problem, 3 Stan. L. Rev. 649, 664-65 (1951).

20 Federal Water Pollution Control Act, ch. 758, § 2(d)(1), 62 Stat. 1156 (1948).
21 See id. S 3, 62 Stat. 1157. This section authorized the Surgeon General to aid any

one, including states and industrial plants, by conducting investigations, research, and 
surveys.

22 Id. S 2(d) (2), 62 Stat. 1156. A second round of notices was sent if corrective actions 

The 1948 Act reflected the contemporary philosophy which empha
sized state control over pollution problems; its enforcement procedures 
were consequently ineffective.15 The Surgeon General was to promote 
the formulation and enactment of water pollution control programs 
through aid to industries, municipalities, and pollution control agen
cies.16 The scope of the Act was limited to “eliminating or reducing the 
pollution of interstate waters and tributaries thereof,” 17 18 interstate waters 
being defined as all waters that flow across or form a part of state 
boundaries.15 This broad definition thus brought coastal waters and 
the Great Lakes within federal jurisdiction19 but excluded all purely 
intrastate waters, presumably because they were of concern only to the 
states.

Despite the generous definition of interstate waters, the Act’s enforce
ment provisions could be utilized only where water pollution endan
gered the “health or welfare of persons in a state other than that in 
which the discharge originated.” 20 This requirement was intended to 
protect the states from unwanted federal intervention; in matters where 
pollution crossed no state boundaries, the Surgeon General could act 
only in an advisory capacity, and then only upon request.21

The first steps in an interstate pollution enforcement action were 
simplv notification procedures, informing the polluter and the appro
priate state agency of the problem and specifying a time limit for its 
abatement.22 The Surgeon General could recommend that the state 
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agency sue for abatement,23 but such suits were unlikely in view of 
state inaction to that point.

were not “commenced” within the time period allotted after the first notice. This 
language indicates that complete abatement within the allotted time period was not 
required; commencement of some sort of corrective measures would forestall further 
prosecution.

23 Id.
2iId. § 2(d)(3), 62 Stat. 1156. The hearing board, appointed by the Federal Security 

Administrator, could consist of officers or employees of the Federal Security Agencv. 
A majority of the board was to be from outside the agency, however, with at least one 
representative from the Commerce Department and one from the pollution agency of the 
polluter’s state. Hearings were to be held near the place where the pollution was occur 
ring. Id.

25 Id. §2(d)(4), 62 Stat. 1157.
26 Unless the pollution was also endangering local residents, state officials had little 

to lose by refusing consent; those endangered by the pollution were residents of a 
neighboring state and not their constituents. See Barry, The Evolution of the Enforce
ment Provisions of the Federal Water Pollution Control Act: A Study of the Difficulty 
in Developing Effective Legislation, 68 Mich. L. Rev. 1103, 1106-07 (1970). A con
temporary author agreed that the abatement suit was “little more than a potential 
threat, for a state which permits its own agency to fail twice to act upon federal notice 
seems unlikely to consent to the suit.” Note, supra note 11, at 238. But see Kaito, The 
Federal Water Pollution Control Act as Applied to the City and County of Honolulu, 
1 Nat. Res. Law. 70, 73-75 (1968) (governor’s consent to federal intervention a mere 
formality).

27 Federal Water Pollution Control Act, ch. 758, § 2(d) (7), 62 Stat. 1157 (1948). The 
court also had to review the entire hearing board transcript and recommendations. Id.

The next stage of the proceedings called into play the most ponder
ous and ineffective weapon in the federal arsenal—the public hearing. 
The hearing board was not even required to solve the pollution prob
lem; the board merely was to recommend “the measures, if any, which 
it found reasonable and equitable to secure abatement.” 24 The polluter 
was given a second opportunity to comply with these reasonable and 
equitable measures, and, if he still refused, the Federal Security Adminis
trator could request that the United States Attorney General bring an 
abatement suit—but only with the consent of appropriate state officials.2-’' 
Political manipulation by powerful polluters could effectively block 
this consent all too easily.26 If the suit were brought, the court was 
cautioned to give “due consideration to the practicability and to the 
physical and economic feasibility of securing abatement of any pollu
tion proved” before entering an order “as the public interest and the 
equities of the case may require.” 27

Thus, in essence, the states enjoyed an unrestricted veto power over 
federal enforcement activities by virtue of the consent requirements. 
If state approval were given, the abatement suit was at best a paper tiger 
which could not succeed if it imposed physical or economic hardship 
upon the polluter. Polluters were protected further from federal inter
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ference by the very nature of the ponderous, cumbersome procedures 
involved. The congressional enforcement scheme was recognized as 
essentially worthless by contemporary analysts28 and was commendable 
only as a first step in federal control over water quality. Its practical 
effectiveness was demonstrated by the fact that only one action was 
ever brought under its provisions.29

28 One author noted shortly after the Act’s passage that
this regulatory provision may not be as effective in overcoming stream pol
lution as those provisions . . . which authorized loans and grants to state 
agencies and interstate commissions. The involved procedural steps the gov
ernment must follow necessarily limit the effectiveness of the regulatory 
provisions.

Note, supra note 1, at 786. Another early evaluation of the 1948 Act said its main 
achievement would be to “promote cooperation with states in their own programs.” 
Note, rupra note 19, at 663.

29 See Hearings on S. 4 Before the Sub comm. on Air and Water Pollution of the 
Senate Comm. on Public Works, 89th Cong., 1st Sess. 29-31 (1965). The sword of federal 
retribution fell slowly even there. The Surgeon General declared that oil well pollution 
in Arkansas was endangering Louisiana residents on June 9, 1954. Two and one-half years 
later the public hearing was held, and a cease and desist order effective in 90 days was 
issued. By 1960, the problem was reported solved. Id.

30 The Secretary of Health, Education and Welfare, responsible for the Act’s ad
ministration under a 1953 reorganization, urged Congress to eliminate the delay-produc
ing “second-notice” requirements and the restrictive state consent requirement. Letter 
from Mrs. Oveta Culp Hobby to Speaker of the House Sam Rayburn, Jan. 31, 1955, re
printed in Staff of the House Comm, on Public Works, 84th Cong., 1st Sess., Com
parative Print of Changes Proposed to be Made in the Water Pollution Control Act 
11 (Comm. Print 1955). See also note 28 supra and accompanying text.

31 Ch. 518, 70 Stat. 498, codified at 33 U.S.C. 1151-75 (1970).
32 Interstate waters were now those that “flow across, or form a part of boundaries 

between two or more states.” Id. S 11(e), 70 Stat. 506. For the original definition, 
see notes 18-19 supra and accompanying text. For a discussion of the legislative history 
behind this alternation, see Barry, supra note 26, at 1110-11.

33 See note 22 supra and accompanying text.
34 Water Pollution Control Act Amendments of 1956, ch. 518, 8(c)-(d), 70 Stat.

504, as amended, 33 U.S.C. 1160(d) (l)-(4), (e) (1970). This new procedure directed 
the Surgeon General to call a conference of the interested state pollution agencies and 
then prepare a summary report detailing the source of the pollution, the adequacy of 
abatement measures taken, and the delays being encountered. If, after all this, the 
Surgeon General felt that citizens of another state were being endangered, he could 
recommend that the state pollution agency take remedial action, allowing at least six 

The weakness of the enforcement provisions did not go unnoticed,30 
but the Water Pollution Control Act Amendments of 195631 left the 
federal statutory scheme more ineffective than before. A minor re
wording of the definition of “interstate waters” removed coastal waters 
and the Great Lakes from the federal jurisdiction.32 The initial notice 
procedure of the 1948 Act33 was replaced by an even more complex 
conference requirement which added a mandatory six month delay to 
allow for compliance.34 If nothing were done, the cumbersome public 



748 The Georgetown Law Journal [Vol. 60:742

hearing process creaked into action again. The results of the hearing 
were forwarded to the Secretary of Health, Education and Welfare, 
who recommended an appropriate course of action to be taken—with 
another six month period for compliance.35 The single redeeming fea
ture of the 1956 Amendments was that they provided for an abatement 
suit at the request of the state pollution agency where health was being 
endangered.36 This change allowed the federal government to act with
out first receiving the consent of all states involved; a polluting state 
could no longer totally block action by withholding its consent. Over 
one year of mandatory delay had been added to the process, however, 
and another protective layer of conferences lay between the polluter 
and the abatement suit.

months for compliance. Id. Of the 34 actions commenced by 1965, 30 were disposed 
of through this procedure. See Hearings on S. 4 Before the Subcomm. on Air and 
Water Pollution of the Senate Comm. on Public Works, 89th Cong., 1st Scss. 29-31 (1965).

35 Water Pollution Control Act Amendments of 1956, ch. 718, § 8(e), 70 Stat. 505, 
as amended, 33 U.S.C. § 1160(f)(1) (1970). The hearing started from the beginning, 
determining if pollution existed and what remedial measures, if any, should be taken. 
A three week notice requirement insured sloth-like progress. Id. This hearing procedure 
was similar to that initially provided for in 1948. Compare id. with Federal Water Pol
lution Control Act, ch. 758, § 2(d)(4), 62 Stat. 1157 (1948).

36 Water Pollution Control Act Amendments of 1956, ch. 718, § 8(f), 70 Stat. 505, 
as amended, 33 U.S.C. § 1160(g) (1970). The court was still required to review the 
hearing transcript and consider any physical or economic hardships which might be 
imposed on the polluter by an abatement decree. Id. § 8(g), 70 Stat. 505, as amended, 33 
U.S.C. § 1160(h) (1970).

37 Pub. L. No. 87-88, 75 Stat. 204, codified at 33 U.S.C. 1151-75 (1970).
^ld. § 9, 75 Stat. 210, as amended, 33 U.S.C. § 1173(e) (1970). For a discussion of 

the constitutional basis for federal control of interstate, intrastate, and navigable waters, 
see Edelman, Federal Air and Water Control: The Application of the Commerce Power 
to Abate Interstate and Intrastate Pollution, 33 Geo. Wash. L. Rev. 1067, 1067-78 (1965).

THE 1961 AMENDMENTS

Some of these problems were corrected five years later with the 
passage of the Federal Water Pollution Control Act Amendments of 
1961.37 These amendments were a significant step in the strengthening 
of federal water pollution enforcement procedures. There remained 
the overall emphasis on state control but the scope of the Act was 
broadened, defining a more active role for the federal government in the 
fight against pollution.

Though the cumbersome conference and hearing process was un
affected, other restraints on federal jurisdiction and abatement proceed
ings were removed. Interstate waters were redefined to bring border 
lakes, rivers, and coast lines back within the federal fold.38 Moreover,
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the Act was extended to reach “navigable” waters.39 This change was 
of some significance since navigable waters historically have been de
fined by the Supreme Court as “water over which trade and travel are 
or may be conducted in the customary mode of trade and travel on 
water.” 40 Thus, navigable intrastate waters which were not tributaries 
of interstate waters came under the authority of the Act for the first 
time.41 Xonnavigable intrastate waters remained outside federal juris
diction. The enforcement process was brought a step closer to the 
people when municipalities were given the authority to petition the 
Secretarv of Health, Education and Welfare when threatened by pollu
tion from another state.42 This redefining of the federal government’s 
role allowed greater initiative and participation in the control of pollu
tion.

39 Federal Water Pollution Control Act Amendments of 1961, Pub. L. No. 87-88, 
8(a), <b), 75 Star. 208, as amended, 33 U.S.C. §§ 1160(a), (b) (1970).

40 The Daniel Ball, 77 U.S. (10 Wall.) 557, 563 (1871). Economy Light <z> Power Co. 
v. United States extended the rule of The Daniel Ball to waters which, although not 
navigable at the present time, were navigable at some point in their history—creating 
the rule of “indelible navigability.” 256 U.S. 113, 123 (1921). A later case extended 
the concept to waters which could be made navigable through “reasonable improve
ment.” United States v. Appalachian Elec. Power Co., 311 U.S. 377, 404-10 (1941). 
For a discussion of these and other cases tracing the history of the judicial concept 
of navigability*, see Guinn, An Analysis of the Navigable Waters of the United States, 
18 Baylor L. Rev. 559 (1966).

41 See 107 Cong. Rec. 11,071 (1961) (remarks of Senator Moss). Further legislative 
streamlining removed the bothersome two-state requirement. Compare Federal Water 
Pollution Control Act Amendments of 1961, Pub. L. No. 87-88, § 8(a), 75 Stat. 208, 
as amended, 33 U.S.C. § 1160(a) (1970) with Federal Water Pollution Control Act, 
ch. 758, § 2(d)(1), 62 Stat. 1156 (1948). The federal government was given authority 
to intervene in state cases when requested by the governor. Federal Water Pollution 
Control Act Amendments of 1961, Pub. L. No. 87-88, § 8(c)(1), 75 Stat. 208, as 
amended, 33 U.S.C. § 1160(d)(1) (1970). And in interstate pollution cases, the consent 
of state officials was no longer needed to bring an action. Id. § 8(f)(1), 75 Stat. 209, 
as amended, 33 U.S.C. § 1160(g)(1) (1970). In cases of intrastate pollution, however, 
the Secretary’ was still required to receive the governor’s written consent before 
bringing suit. Id. § 8(f)(2), 75 Stat. 209, as amended, 33 U.S.C. § 1160(g)(2) (1970). 
Consequently, influential polluters or indifferent control agencies could hamper effec
tive federal enforcement. See notes 25-26 supra and accompanying text.

42 Federal Water Pollution Control Act Amendments of 1961, Pub. L. No. 87-88, 
5 8(c)(1), 75 Stat. 208, as amended, 33 U.S.C. § 1160(d)(1) (1970). The governor and 
state pollution agency of the municipality’s state had to concur in the request, leaving 
the fate of the petition in the hands of state officials. However, since no harm to home 
industry would occur, their approval would be more certain than in the situation where 
the polluter was within the state. The Secretary could withdraw his assistance if hq 
found the pollution not to be of “sufficient significance” for federal intervention. Id.

ADDITIONAL ANTIPOLLUTION LEGISLATION

\n expanding antipollution role for the federal government was 
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underscored by the Water Quality Act of 1965,43 a major development 
in the strengthening of the enforcement process which molded the 
prosecutorial model into its current shape. The most significant aspect 
of the 1965 Act was its provision for specific water quality criteria for 
interstate waters,44 an idea which actually predated the original 1948 
Act, but which had never been incorporated into the federal scheme.4'' 
Without such water quality criteria each case required proof of actual 
danger to the health or welfare of specific persons, a difficult and bur
densome task. Moreover, prior law allowed courts to substitute their 
own findings for those of the Secretary.46 To provide more definite 
criteria for determining federal violations, the 1965 Act required joint 
federal-state promulgation of water quality standards which were to 
apply to interstate waters, giving the federal government final authorin’ 
over approval of the standards.47 Any direct or tributary discharge 

43 Pub. L. No. 89-234, 79 Stat. 903, codified at 33 U.S.C. §§ 1151-75 (1970). 
^ld. § 5(a), 79 Stat. 907, as amended, 33 U.S.C. §5 1160(c) (l)-(3) (1970).
45 An early proposal for the establishment of interstate water quality criteria was 

advanced in 1938. See H.R. Rep. No. 2633, 75th Cong., 3d Sess. 3 (1938) (Conference 
Comm., Creating a Division of Water Pollution Control in the United States 
Public Health Service). The navigable waters of the nation were to be divided into 
districts, with “standards of purity” established for navigable waters and tributaries 
thereof. Discharges in violation of the standards, and which constituted a threat to 
any form of life, were declared public nuisances abateable through an action by a 
United States Attorney. Id. at 4-5.

In 1955, Senator Martin of Pennsylvania and Representative Dondero of Michigan 
proposed similar legislation. See S. 890, 84th Cong., 1st Sess. (1955); H.R. 3426, 84th 
Cong., 1st Sess. (1955). The identical bills called for the Surgeon General to prepare 
or adopt interstate water quality standards in accordance with regulations developed 
cooperatively with state, interstate, and federal agencies. If the states failed to act, the 
Surgeon General could promulgate the standards himself. S. 890, 84th Cong., 1st Sess., 
§ 7 (1955); H.R. 3426, 84th Cong., 1st Sess., § 7 (1955); see Note, Statutory Treatment 
of Industrial Stream Pollution, 24 Geo. Wash. L. Rev. 302, 317 (1956). This is essen
tially the plan adopted in 1965.

46 See Water Pollution Control Act Amendments of 1956, ch. 758, 8(f), (g), 70
Stat. 505. These sections required the court to review previous conferences, hearings, 
and recommendations but left it unbound by them.

4? Water Quality Act of 1965, Pub. L. No. 89-234, § 5(a), 79 Stat. 907, as amended, 
33 U.S.C. 1160(c)(1), (3) (1970). The governor or state pollution control agency 
was to file a “letter of intent” within one year, declaring that the state would adopt 
interstate water quality standards and including a plan for their implementation and 
enforcement. The standards were to “be such as to protect the public health or welfare, 
enhance the quality of water and serve the purposes of the Act.” If the standards out
lined in the letter of intent were adopted by the Secretary, they became the official 
criteria for the state’s interstate waters. Id. The standards had no applicability to purely 
intrastate waters.

If the state took no action, or if it desired a revision of its standards, the Secretary 
could prepare appropriate regulations after a series of hearings and conferences. The 
proposed standards became enforceable six months later if the state made no move to 
promulgate standards of its own. Id., as amended, 33 U.S.C. § 1160(c)(2) (1970). The 



1972] Federal Water Pollution Control 751

which degraded interstate waters below applicable standards was sub
ject to an abatement suit after a 180 day notice period had expired.48 
Using water quality criteria, appropriate officials could determine with 
more certainty when federal law was being violated, and proof of 
violations in court was correspondingly easier. The earlier “proof of 
hazard" standard still applied, however, to intrastate waters, and the 
conference and hearing procedures were left undisturbed. Nonethe
less, the federal government had assumed a primary role in determining 
when violations had occurred and was ready to play an increasing 
supervisory role in the overall enforcement process.

govemor then had a 30 day period to petition for a public hearing to modify the 
promulgated standards. Id., as amended, 33 U.S.C. § 1160(c)(4) (1970); see Note, 
Federal-State Relationship in the Adoption of Water Quality Standards, 2 Nat. Res. 
Law. 47 (1969).

48 Water Quality Act of 1965, Pub. L. No. 89-234, § 5(a), 79 Stat. 907, as amended, 33 
U5.C. 5 1160(c)(5) (1970). There seems to be some uncertainty as to whether this 
provision substitutes the 180 day period for the conference and hearing procedure 
discussed above. See notes 34-36 supra and accompanying text. See also 33 U.S.C. 
IS 1160(d)-(f) (1970). It is clear that section 1160(g)(1) allows the Secretary to bring 
suit without state consent where pollution from one state endangers citizens of another 
and that section 1160(g)(2) requires the consent of the governor where the pollution is 
an intrastate matter. Section 1160(c)(5) does not specifically require the conference 
and hearing procedure but provides for the admission of the transcripts thereof into 
evidence at trial; section 1160(g) authorizes suits if action is not taken following the 
public hearing. One author assumes that the conference and hearing provisions are 
circumvented. See Barry, supra note 26, at 1116. The Federal Water Quality Administra
tion has continued the conference and hearing procedure.

48Pub. L. No. 89-753, 80 Stat. 1246, codified at 33 U.S.C. 1151-75 (1970).
5°/d. 5 208(a), 80 Stat. 1250, as amended, 33 U5.C. § 1160(f)(3) (1970). The bill 

provided that, in connection with any hearing under the Act, the Secretary could require 
an alleged polluter to furnish data on the “character, kind, and quantity” of any dis
charge and the measures being taken to combat it. If the report was not submitted 
when requested, the fine would be imposed after a 30 day grace period. The report 
would be confidential and would not require the divulgence of trade secrets. Id. § 208(b), 
80 Stat. 1251, as amended, 33 U.S.C. § 1160(f)(2) (1970). A report could also be 
requested earlier in the enforcement process, at the initial conference, but to do so 
required the consent of a majority of the conferees. Id. § 208(a), 80 Stat. 1250, as 
amended, 33 U.S.C. § 1160(k) (1) (1970).

51 Pub. L. No. 91-190, 83 Stat. 852 (1970), codified at 42 U.S.C. 4321-47 (1970).

I'he Clean Water Restoration Act of 196649 * imposed the first mone- 
tary fine incorporated into the federal act—$100 per day for a polluter’s 
failure to submit a requested report.59 These reports aided the informa
tion- and proof-gathering activities of federal officials. Imposing fines 
to encourage their submission demonstrated that Congress was now 
willing to apply financial coercion to polluters.

I'he National Environmental Policy Act of 196951 was passed in 
response to increased public awareness of the problem of water pollu
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tion, an awareness which resulted from several giant oil spills.52 The 
Act recognized that “each person should enjoy a healthful environ
ment” 53 and commanded that all policies, regulations, and public laws 
be interpreted in the light of its principles.54 To implement this com
mand and set an example for the rest of the nation, all federal agencies 
were required to issue a statement on the environmental effect of anv 
proposed action or legislation after consultation with appropriate en
vironmental experts.55 * To centralize information gathered on pollu
tion, Congress created the Council on Environmental Quality (CF.Q),66 
one function of which is to publish the annual President’s Environmental 
Quality Report.57

52 One of the more spectacular attention-getters was the grounding of the oil tanker 
Torrey Canyon off southwestern England in March 1967. See T. Aylesworth, supra 
note 1, at 88-92; Nanna, The “Torrey Canyon” Disaster—Some Legal Aspects, 44 
Denver L.J. 400 (1968). The breakup of the Ocean Eagle in Puerto Rican waters in 
1968 and the Santa Barbara offshore leak in 1969 brought further attention to water 
pollution problems. See 1970 Environmental Quality 38.

53 National Environmental Policy Act of 1969, § 101(c), 42 U.S.C. § 4331 (c) (1970).
54 Id. § 102(1), 42 U.S.C. § 4332(1) (1970).
55 Id. § 102(2) (C), 42 U.S.C. § 4332(2) (C) (1970). The statement and comment by 

the reviewing agencies and officials had to accompany the proposal through existing 
agency review processes, and were to be available to the public. Id. Alternatives to the 
proposed action were required where difficult environmental issues presented them
selves. Id. § 102(2) (D), 42 U.S.C. § 4332(2) (D) (1970).

^ld. §§ 202-07, 42 U.S.C. 4341-47 (1970). The Council’s diverse duties include 
policy formation, information collection, and analysis investigations, as well as prepara
tion of the Environmental Quality Report. As of June 30, 1971, the Council had re
ceived 1380 impact statements from governmental agencies. Council on Environmental 
Quality, Environmental Quality—Second Annual Report 25 (1971) [hereinafter 
cited as 1971 Environmental Quality]. The CEQ notes, however, that the statements 
often attempt to justify decisions already made, rather than providing a mechanism for 
critical review. Environmental considerations have yet to be elevated to equal status 
with economic and technological factors in decisionmaking. Id. at 26.

57 National Environmental Policy Act of 1969, § 204(1), 42 U.S.C. § 4344(1) (1970). 
This annual report sets forth the general status of the environment, current and forsce- 
able trends in the quality and management of the environment, the adequacy of avail
able natural resources, a review of programs and activities in the public and private 
sectors, and recommendations for alleviating the problems discovered. Id. § 201, 42 U5.C. 
§ 4341 (1970). The 1970 and 1971 Environmental Quality Reports are valuable digests 
of general information on pollution of all kinds.

Thus, with the enactment of the National Environmental Policy 
Act of 1969 and the creation of the CEQ, federalization advanced a 
step further, the Government taking the initiative in evaluating the 
environmental effects of its actions and collecting information on all 
aspects of pollution. The following year, however, the enforcement 
scheme was amended once again. Congress enacted new provisions in 
two areas—pollution from oil spills and from sewage discharged bv 
water-going vessels—which included severe financial penalties to force



1972] Federal Water Pollution Control 753 

compliance and help prevent pollution.58 A major change in congres
sional attitude is shown by the straightforwardness and severity of the 
penalties imposed, in contrast to the endless proceedings of the 1948 
Act which could lead only to abatement.59

Water Quality Improvement Act of 1970, Pub. L. No. 91-224, 84 Stat. 91, codified 
at 33 U.S.C. §§ 1151-75 (1970).

See notes 22-27 supra and accompanying text. The 1948 Act, of course, had im
posed no financial penalties at all. In contrast, the new legislation provided, in the oil 
pollution area, that any discharge of oil, either by vessels or by onshore or offshore 
facilities, is immediately to be reported to the appropriate federal agency. Failure to 
report discharges subjects the person in charge of the vessel or facility to a fine of up 
to $10,000 and imprisonment of up to one year. Water Quality Improvement Act of 
1970, ' 102, 33 U.S.C. § 1161(b)(4) (1970). If oil is knowingly discharged from a 
vessel or facility, the owner or operator is subject to a civil penalty of up to $10,000 
for each offense. Id., 33 U.S.C. § 1161(b)(5) (1970). The 1924 Act had provided for 
fines of $500 to $2500 and imprisonment for 30 days to one year for the misdemeanor 
of violating its provisions against willful discharges. Oil Pollution Act, 1924, ch. 316, 
J 4, 43 Stat. 605.

Further liability attaches to any person who either sells a vessel without an approved 
sanitation device or renders such a device inoperative prior to sale. After notice and 
opportunitv for hearing, he may be liable for a civil penalty of up to $5,000 per viola
tion. Water Quality Improvement Act of 1970, § 102, 33 U.S.C. § 1163 (j)(l) (1970). 
Similarly, anyone operating a vessel covered by the regulations without an operative 
sanitation device may, after notice and hearing procedures, incur a civil penalty of up 
to $2,000 per violation. The Secretary is given discretion to set the amount of the 
penalty”, taking into consideration the gravity of the offense and the good faith of the 
violator in attempting to comply with the regulations after receiving notice of the 
violations. Id.

60 Water Quality Improvement Act of 1970, § 103, 33 U.S.C. § 1171(b) (1970); see 
note 62 xztfra and accompanying text.

•1 See note 86 infra and accompanying text.

The most important aspect of the Water Quality Improvement Act 
• •f 19’0 is the section 21(b) federal permit procedure,90 which returns 
ro the preventive philosophy embodied in the 1899 Refuse Act permit 
requirements.91 Previously under the Federal Water Pollution Control 
\ct. water quality enforcement procedures could begin only after the 

degradation of water resources had occurred. Punishing the polluter 
after his violation satisfied society’s sense of justice but did little to re
store injured wildlife and spoiled resources. Prospective protection, 
implicit in licensing or permit systems, would stop the polluter before 
he could despoil the environment. Congress adopted this philosophy 
in the 19’0 Act by establishing a federal licensing system to prevent the 
degradation of water below applicable standards.

Any activities which require a federal permit of any kind and which 
mav result in discharges into navigable waters must undergo a section 
21(b) certification procedure before the permit will be issued. Certifi
cation involves several steps. First, an applicant must secure certifica-
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tion from the state or regional water pollution agency that his plan to 
discharge probably will not violate applicable water quality standards.62 
If the Administrator believes that the proposed discharge could affect 
the waters of another state, public hearings may be called. As a result 
of the hearing, the federal permit may be conditioned or denied.63 Anv 
federally approved operation must then be inspected before commenc
ing operations to insure compliance with applicable water quality 
standards.64 The federal permit may be revoked or suspended by the 
issuing agency if a court finds, in an abatement suit brought under the 
Act, that applicable water quality standards have been violated.65

62 Water Quality Improvement Act of 1970, § 103, 33 U.S.C. § 1171(b)(1) (1970). 
The state agency, upon receipt of this request for certification, gives public notice and 
may hold hearings on the application. If the agency takes no action within one year, 
the state certification requirement is waived; if the state denies the request, no permit 
may be issued. Id.

^ld., 33 U.S.C. § 1171(b)(2) (1970). This hearing is called after a determination 
that harm to another state may result and after notice to all parties. The potentially- 
affected state has 60 days in which to declare that the discharge will degrade its waters 
below standards and to request a public hearing. After the hearing before the federal 
licensing agency, the agency will condition the permit to insure compliance with ap
plicable standards if possible; if compliance is impossible, no permit will issue. Id.

In the event there are no applicable water quality standards, as is the case with 
intrastate waters, the federal licensing agency will impose on the permit the condition 
that the facility must comply with the purposes of the Act. Id., 33 U.S.C. § 1171(b)(9) 
(A) (1970).

64 Id., 33 U.S.C. § 1171(b) (4) (1970).
65 Id., 33 U.S.C. § 1171(b)(5) (1970).
66 33 U.S.C. § 1171(b)(1) (1970).
67 Id.

Summarizing Current Congressional Legislation

The Water Quality Improvement Act of 1970 is encouraging when 
viewed against the background of the 1948 Act from which it has 
evolved. The gradual strengthening of the standards and procedures 
has shifted the balance of power away from polluters and has changed 
the focus of the enforcement process as well. A growing emphasis on 
punishment has supplemented the original congressional goal of abate
ment. The recently enacted permit requirements66 indicate that future 
pollution control legislation will emphasize prevention as well, saving 
water resources from spoliation before it occurs. This is a needed change 
of approach. Unfortunately, several severe shortcomings remain to limit 
the effectiveness of the Federal Water Pollution Control Act.

One obvious problem with the new permit provisions is their regret- 
ably narrow application; only those who otherwise need a federal license 
or permit are covered.67 If prospective protection of national water
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resources is to be truly effective, this legislation must cover all those 
who discharge effluents into navigable waters.

Another major problem with the Federal Water Pollution Control 
Act concerns intrastate waters, which have been given uneven treat
ment over the years.68 These water bodies are not subject to the quality 
criteria imposed on interstate waters69 and are not within the current 
statutory provisions at all unless they are navigable.70 Moreover, the 
provisions covering navigable waters are sorry leftovers from the 1948 
Act requiring proof of danger to health or welfare.71 The applicable 
enforcement procedure requires a conference,72 a report thereon by the 
Administrator,73 a six month waiting period,74 a public hearing, another 
six month waiting period,75 and finally a suit—but only for abatement and 
then only with the governor’s concurrence.76 These procedures are 
completely ineffective. With over a year of required delay, endless 
rehashing of the existence of the pollution hazard, and a final remedy 
limited to abatement, one cannot help but wonder why the Government 
would ever bother bringing such an action and, if the action were 
brought, why the polluter would be influenced to change his future 
behavior. As a matter of fact, no action under these provisions has 
ever proceeded beyond the hearing stage.77 Clearly, then, intrastate 
waters require much more stringent regulation and protection than is 
provided under the current Federal Water Pollution Control Act.

63 See notes 39-41 supra and accompanying text.
69 See note 47 supra.
70 See notes 39-41 supra and accompanying text.
71 Compare Federal Water Pollution Control Act, ch. 758, § 2(d)(1), 62 Stat. 1156 

(1948) with 33 U.S.C. § 1160(d)(1) (1970).
«33 U.S.C. 5 1160(d)(1) (1970).
"Id. 5 1160(d)(4).
uid.S 1160(e).
i*ld. 5 1160(f)(1).
™ld. 5 1160(g)(2).
77 As of 1965, 13 federal enforcement actions had been commenced by state agencies 

or governors; of these, only three involved completely intrastate pollution. None got 
beyond the hearing stage. Hearings an S. 4 Before the Subcomm. on Air and Water 
Pollution of the Senate Canon, on Public Works, 89th Cong., 1st Sess. 29-31 (1965).

«33 U.S.C. 5 1160(c)(5) (1970).
79 Even this may not be true in practice because the Federal Water Quality Ad

ministration continues to follow the conference-hearing procedures before bringing suit. 
See note 58 supra and accompanying text.

Remedies for pollution of interstate waters and their tributaries are 
also weak and time-consuming. Violations of water quality criteria 
result onlv in the relatively painless abatement suit, and then only after 
the 180 day waiting period.78 Though this procedure is much more 
abbreviated than that for standardless waters,79 it still lacks the sting of
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monetary punishment. Thus, there are interesting inconsistencies with
in the Act: A person who merely operates a boat without an approved 
sanitation device may be fined up to $2,000;80 however, a corporation 
which turns a river to sludge may, at worst, be told to stop. Although 
bills currently before Congress propose a scale of fines for water 
quality standard violations,81 there is an obvious need for interim pro
cedures to make illegal pollution more costly for the polluter. Severe 
cases of illegal pollution82 * * * * * 88 also require more rapid social response than 
that provided by the Act with its six month mandatory delav.S3 To 

8O33U.S.C. § 1163(j) (1970).
81 Two major bills are currently before Congress which would amend the Federal 

Water Pollution Control Act. The Administration submitted one of them. S. 1014, 92nd 
Cong., 1st Sess. (1971). The bill authorizes the Administrator to impose fines of up to 
$25,000 per day for violations of his final order. The Administrator’s decisions are 
reviewable in the appropriate courts of appeals. Id. § 10(f)(5). In civil actions under
taken by the Attorney General, district courts are authorized to levy fines of up to 
$25,000 per day, or $50,000 per day for second violations. Any person knowingly making 
false representations in any report, application, or record required by the bill, or any 
person tampering with required monitoring devices, may incur fines up to $10,000 and 
imprisonment for up to six months. Id. § 10(f) (7)-(9).

The bill also provides for citizen enforcement, allowing civil suits against any person 
or governmental instrumentality alleged to be in noncompliance with water quality
standards, and against the Administrator for failure to perform his nondiscretionary 
duties. Id. § 10(k). Jurisdiction for these suits would be given to the district courts. 
Id. § 10(k)(l)(B).

The strength of these provisions is diluted by the requirements that 60 days notice 
be given to the Administrator, the state, and the polluter. Further, no action may be 
commenced if the Administrator is himself “diligently prosecuting” a civil action or 
order issued under the Act. Id. § 10(k)(2)(A). The effectiveness of such a program 
is questionable in the light of these restrictions on its use.

The second proposed revision of section 10 of the Federal Water Pollution Control 
Act is that of Senator Muskie. S. 532, 92nd Cong., 1st Sess. (1971). It provides civil 
penalties of $10,000 per day for negligent violation of water quality standards or ad
ministrative orders; $25,000 per day and up to a year in prison for knowing violations; 
and $50,000 per day and up to two years’ imprisonment for second violations. Id. § 11(d) 
(l)-(2). Citizen suits are also allowed against polluters or the Administrator with none 
of the restrictions imposed by the Administration’s bill. Compare S. 532, 92nd Cong., 
1st Sess. § 11 (i) (1971) 'with S. 1014, 92nd Cong., 1st Sess. § 10(k) (1971). Both bills 
recognize the need for effective citizen enforcement.

82 See Polikoff, The Interlake Affair, Washington Monthly, Mar. 1971, at 7. 
The article is an excerpt from a forthcoming book on pollution in Lake Michigan and 
details the problems encountered by a private citizen when he reported pollution caused 
by Interlake Steel. A discharge pipe that spewed “pickling liquor” into the Little 
Calumet River was the subject of the complaint. On a plea of nolo contendere the
company was fined $500 by the judge on March 27, 1969. After this fine, the same
individual reported, and had verified, several complaints of the same type occurring
from the same pipe. To the date of publication, the complaint had been shuffled be
tween the Corps of Engineers, the Justice Department, and the Federal Water Quality
Administration with no apparent result. Id.

88 See note 48 supra and accompanying text.
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at least partially solve these problems, attempts have been made to call 
into play the Refuse Act with its more effective sanctions.

The Refuse Act of 1899

"Refuse Act” is the popular name for three sections of the Rivers 
and Harbors Act of 1899.84 These three important sections require the 
obtaining of a permit prior to the discharge of certain materials into 
American waters; absent a permit, virtually all discharges are forbidden, 
and violators are subject to fines.85 This prohibition of unlicensed dis
charges reflects a preventive philosophy which, if it had not been lost 
in the shuffle of the years, might have avoided today’s pollution crisis.86

84 Ch. 425, »13, 16, 17, 30 Stat. 1152, as amended, 33 U.S.C. » 407, 411, 413 (1970). 
This \ct was the appropriations bill funding the Corps of Engineers’ efforts to improve 
the rivers and harbors of the country for the next two years. Eight sections specifically 
outlawing certain acts which had a detrimental effect on the work already completed 
by the Corps in improving the navigability of certain bodies of water were added by 
wav of amendment. Three of these sections came to be known as the Refuse Act 
because they forbade the discharge of “refuse” into navigable waters.

s5 Section 16 sets the fine for a violation of the provisions of the Refuse Act at 
between $500 and $2500, with one-half of the fine to go to the informer who provides 
evidence sufficient to lead to a conviction. 33 U.S.C. § 411 (1970). Section 13 provides 

>. limited exception for discharges “flowing from the streets and sewers and passing 
therefrom in a liquid state.” 33 U.S.C. § 407 (1970).

88 One reason the Refuse Act went unnoticed may have been the fact that it was 
a rider to an appropriations bill. Perhaps the more basic reason was the tenor of the 
times—the prevailing attitudes which seemed to condone pollution for the sake of in
dustry. Had there been a stronger sentiment in favor of curbing industry to protect 
the environment, the Refuse Act was a ready vehicle. The federal government had a 
tool with which to limit the degradation of the nation’s waters. Unfortunately, it 
failed to use it.

87 362 U.S.482 (1960).

An analysis of the legislative history of the Refuse Act indicates that 
Congress was concerned only with discharges that created obstructions 
to navigation. As a practical matter, however, the Supreme Court has 
broadened the scope of the original legislation to include pollution 
which has no effect on navigability.

The 1960 case of United States v. Republic Steel Corp.87 gave the 
Court an opportunity to review the Act and to apply it to a contem
porary pollution problem. Republic Steel was discharging fine iron 
particles from its sewers into the Calumet River, fouling the waters 
nd causing a sediment buildup. The Government sought an injunction 

against further deposits and an order to force the corporation to dredge 
the channel to its original depth. The Court held that the exception 
provided for refuse “flowing from the streets and sewers and passing 84 * * 87 
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therefrom in a liquid state” did not apply to these discharges,88 there
by limiting the exception to “sewage” as opposed to industrial wastes.8*

88 Id. at 485, 490-91.
89 Id. at 490-91.
90 Id. at 483-84. The shoaling which resulted as the particles settled obstructed navi

gation by reducing the draft of vessels able to use the river.
91 384 U.S. 224 (1966).
92 Id. at 228. Moreover, although these predecessors tended to enumerate specific 

substances which could not be discharged, they frequently added dragnet clauses. 
See id. at 226-28.

93 The legislative history of the Rivers and Harbors Act of 1899 shows a congres
sional intent to make no substantive changes in prior law. See id. at 228.

94 Id. at 228-30.
95 Id. at 228-29.
96 Exec. Order No. 11,574, 35 Fed. Reg. 19,627 (1970).
97 Army Corps of Engineers Regulations on Navigable Waters, 33 C.F.R. § 209 (1971).

Although the discharge in Republic Steel actually presented an ob
struction to navigation as the fine particles settled out of suspension,90 91 
the definition of “refuse” was expanded by the Supreme Court in 
United States u Standard Oil An accidental discharge of valu
able aviation gasoline into the St. John’s River raised two issues: first, 
whether something commercially valuable could be termed “refuse" 
under the wording of the Act, and second, whether discharges which 
did not obstruct navigation were prohibited.

Mr. Justice Douglas, speaking for the majority, noted that the more 
specific laws that preceded section 13 of the Rivers and Harbors Act 
of 1899 prohibited the discharge of various industrial wastes, regardless 
of commercial value.92 Since the codification in 1899 did not purport 
to change the law as it existed on the books,93 he reached the conclusion 
that the term refuse included any pollutant discharged into the water, 
whether commercially valuable or not.94 The Court observed: “It is 
plain from its legislative history that the ‘serious injury’ to our water
courses . . . sought to be remedied was caused in part by obstacles that 
impeded navigation and in part by pollution. . . .”95 96 The Court re
solved both issues in favor of a broader application of the Refuse Act- 
the Act prohibits all unlicensed discharges of refuse, regardless of 
commercial value or impact upon navigation. The Act was read as 
a ban on pollution as much as a protection for navigation.

Although judicial interpretation had given the Refuse Act a poten
tially significant ambit, its provisions somehow were lost in the back
waters of water pollution control efforts. It was not until prompted 
by an executive order issued by President Nixon in December 1970s* 
that the Corps of Engineers promulgated regulations to govern a re
vitalized Refuse Act permit program.97 These regulations have pro
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vided a tighter enforcement program without the inconvenience of fur
ther congressional action.

The permit plan requires a Refuse Act permit for every person, cor
poration, or governmental entity which directly or indirectly discharges 
pollutants into navigable waters.98 The application must describe the 
frequency, amount, chemical content, and water temperature differen
tial of each discharge and specify the devices to be used to monitor 
the effluent.99 In evaluating the applications received, the Corps’ district 
engineer and the regional representatives of the Environmental Protec
tion Agency (EPA) must analyze a discharge’s environmental effect 
upon 1) anchorage and navigation, 2) applicable water quality stand
ards and related environmental values, and 3) fish and wildlife welfare 
considerations not reflected in, or adequately protected by, water qual
ity standards.100 The responsibility for environmental determinations 
rests with EPA regional representatives whose findings and recom
mendations must be heeded by the Corps’ district engineer.101 If it is 
determined that the discharge will neither violate water quality stand
ards nor adversely affect other environmental interests, a five year per
mit will be issued.102 Violation of the permit or its conditions may 
result in “legal proceedings under the Refuse Act and/or administrative 
proceedings to suspend or revoke the permit.” 103

9R Id. S 209.131 (d)(1). The regulations exempt liquids flowing from streets or sewers, 
watercraft discharges, and discharges into or out of public sewage treatment systems. 
Id. 5 209.131(d) (l)-(2).

99 Id. 5 209.131 (g)(1). The Corps shortened its application form in May so that 
preliminary information could be filed by July 1, 1971. Complete chemical analyses were 
due by October 1, 1971. See Corps Revises Permit Applications to Reflect Changes in 
Filing Dates, 2 BNA Environment Rep., Current Devs. 96. The adjustment was neces
sary because of a shortage of laboratory facilities occasioned by the permit require
ments. See Delay Approved in Reporting Certain Answers on Corps Permit Applica
tions, 2 BXA Environment Rep., Current Devs. 88.

100 33 C.F.R. 5 209.131 (1971).
101 Id. S 209.131 (d) (8)-(9). The Corps and the EPA representatives may solicit the 

opinions of the Interior Department and the National Oceanic and Atmospheric Ad
ministration to aid in evaluating environmental impact. Id. §§ 209.131(d)(6), (i)(3).

102 Id. 5 209.131 (n) (1). Under special conditions, permits of longer or shorter dura
tion may be issued. Id. § 209.131 (n) (l)-(3).

108Id. S 209.131 (p).
104 See notes 60-65 supra and accompanying text.

1'he new regulations explicitly provide for coordination of the Refuse 
Act permit program with other federal pollution legislation and may 
have the effect of broadening Federal Water Pollution Control Act 
coverage. The permit program of section 21(b) of the Water Quality 
Improvement Act of 197O104 allows state and regional pollution control 
administrations to determine if a federally-licensed discharge will ad
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versely affect their established water quality criteria. The section 21(b) 
certification process must be followed by all applicants for federal 
licenses or permits “to conduct any activity . . . which may result in 
any discharge into . . . navigable waters;” 105 and, since substantially 
all polluters now must obtain a federal license (the Refuse Act per
mit), they all must undergo the 21(b) program. The regulations pro
vide that Refuse Act applications will not be fully processed until the 
required section 21(b) certification is received.106 Since, under the 
Refuse Act, the Corps and EPA are already required to evaluate the 
impact of proposed discharges on local water quality,107 the section 
21(b) procedures simply insure consideration of the same issues at the 
state level. This double evaluation provides the states with some assur
ance that the federal government will not license the degradation of 
their water; federal authorities can likewise insure that states are not 
under the influence of powerful polluters in approving applications. 
The Refuse Act regulations have thus brought every pollution outlet 
under the review of both federal and state authorities and have accomp
lished this result without congressional action.

105 33 U.S.C. § 1171(b) (1) (1970).
1°6 33 C.F.R. § 209.131(h)(2) (1971). If the district engineer does not receive state 

certification within a reasonable time (about six months), the certification require
ment is waived. Id. § 209.131 (Z). Denial of state certification, however, will bar the 
issuance of a Refuse Act permit. Id. §§ 209.131 (d) (11) (i), (h) (2). Since nonnavigable 
tributaries of interstate waters are not within the coverage of section 21(b) but arc 
included in the Refuse Act, Refuse Act permit applicants for such waters need supply 
only a communication from the state describing the impact and desirability of the 
proposed discharge. Id. § 209.131 (h)(3). Section 21(b) does not apply to the federal 
government; it need supply no state certification for a Refuse Act permit. Id. § 209.B1 
(h)(4).

107 See note 100 supra and accompanying text.
108 See note 55 supra and accompanying text.
109 33 C.F.R. § 209.131 (1) (2) (1971). In cases where such a report is required, the 

Corps itself must prepare the impact statement for the CEQ, with the comments and 
advice of appropriate federal and state officials. Id.

The regulations also require coordination with the provisions of the 
National Environmental Policy Act of 1969. Section 102(2) (C) of 
this Act requires the federal government to provide evaluations of the 
environmental impact of its own proposed discharges.108 Because of the 
similar evaluation of environmental effects under the section 21(b) 
procedures, the Corps, on advice from the CEQ, requires impact state
ments from the Government only where such discharges may have a 
significant effect unrelated to water quality.109

The Refuse Act regulations, then, have created a far more compre
hensive and coordinated federal enforcement program. Unfortunatelv. 
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the permit program has also created another bureaucratic thicket which 
may afford polluters administrative delays before enforcement actions 
are brought. The Refuse Act program has been criticized for this bu
reaucratization and for the substitution of current interstate water 
quality standards for the strict and absolute prohibitions of the original 
Refuse Act.110

110 See Note, The Refuse Act: Its Role Within the Scheme of Federal Water Quality 
Legislation, 46 N.Y.U.L. Rev. 304, 329, 339-42, 352 (1971).

111 See note 69 supra and accompanying text.
112 See Edelman, Federal Air and Water Pollution Control: The Application of the 

Commerce Power to Abate Interstate and Intrastate Pollution, 33 Geo. Wash. L. Rev. 
1067-78 (1965).

113 Federal Water Quality Administration figures indicate that there are more than 
300,000 water-using factories within the United States. If only four percent of those 
facilities did not have permits from the Corps of Engineers, or violated the permits that 

Because the Refuse Act requires that discharges be licensed, not pro
hibited, the true issue is whether current interstate water quality stand
ards are strict enough criteria for permit issuance. If permits are too 
easily acquired, the scheme of regulation will lose all its vigor. On the 
other hand, although the current standards are certainly open to criti
cism, they offer the most workable criteria for permit issuance. Had the 
Corps’ standards significantly differed from those of the Federal Water 
Pollution Control Act, integration of the federal enforcement programs 
would have been extremely difficult. It is the availability of Federal 
Water Pollution Control Act standards which made coordination of the 
two programs possible.

It does seem, however, that the Corps has missed an opportunity to 
close one of the gaps in the coverage of the Federal Water Pollution 
Control Act: Intrastate navigable waters are not subject to the inter
state water quality standards of the Act.111 There appears to be no 
constitutional or practical reason why the applicable interstate stand
ards could not be the criteria for the issuance of permits covering intra
state navigable waters as well.112

Enforcing Pollution Legislation

lack of manpower

The need for enforcement personnel has been a persistent problem 
in pollution control. One reason for the Justice Department’s relative 
inaction in this area is that there are not enough men to handle the 
massive task of enforcing federal pollution legislation. While agreeing 
that all unnecessary pollution must be abated, the Department observes 
that violations of the letter of the law probably run into the tens of 
thousands.113 With approximately 1,900 attorneys in the whole Depart
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ment the numerical impossibility of effective enforcement is patent.114 
The Justice Department’s original guidelines for enforcement of the 
Refuse Act115 * have been overhauled110 to conform with the President’s 
Executive Order commanding the Act’s enforcement.117 This more 
active enforcement effort further compounds the need for manpower 
but there has been no accompanying increase in personnel.

they had, there would be more than 12,000 violations. See 1970 Environmental Quality 
32.

114 As of June 30, 1969, there were only 1,881 full time attorneys involved in the 
legal activities of the Department of Justice. Attorney General of the United States, 
Annual Report 131 (1969).

H5Dep’t of Justice, Guidelines of July 10, 1970 for Litigation Under the Refuse Act 
(33 U.S.C. § 407) (1970).

UCDep’t of Justice, Draft Guidelines for Litigation Under the Refuse Act Permit 
Program (1971), reprinted in 1 BNA Environment Rep., Current Devs. 1099.

117 Exec. Order No. 11,574, 35 Fed. Reg. 19,627 (1970). The Executive Order ex
pressly discards the policies inherent in the guidelines issued by the Department of 
Justice.

lis See Aubin, Fears and Help for the Polluted Potomac: Viruses May Survive Treat
ment, Washington Post, July 27, 1971, § A, at 1, col. 3.

119 33 U.S.C. § 411 (1970).'
120 H.R. Rep. No. 917, 91st Cong., 2d Scss. (1970); Conservation and Natural Re

sources Subcomm, of the House Comm, on Government Operations, 91st Cong., 2d 
Sess., Qui Tam Actions and the 1899 Refuse Act: Citizen Lawsuits Against Pollut
ers of the Nation’s Waterways (Comm. Print 1970).

The manpower problem is not confined to the Justice Department. 
Even existing water quality standards established under the Water 
Quality Act of 1965 go unenforced for lack of personnel on the state 
level; local pollution control officials have watched helplessly as con
tamination levels have reached 15 times the allowable maximums.118 
Legislation which looked formidable on the books has proven to be 
only as strong as the organization enforcing it.

CITIZENS’ QUI TAM ACTIONS

Citizen participation in the enforcement of the Refuse Act has been 
suggested as a solution to chronic manpower problems. The penalty 
for violations of the Refuse Act is a $500 to $2500 fine, “one-half of 
said fine to be paid to the person or persons giving information which 
shall lead to conviction.” 119 This language plainly authorizes the citizen 
to act as an informer, providing information to the government and 
collecting half of anv fine imposed by the court. Two 1970 publica
tions of the House Committee on Government Operations120 generated 
substantial interest in the possibility of citizens bringing private suits 
(qui tarn actions) to enforce the Act under this informer provision.

A qui tarn action is a suit “[bjrought by an informer under a statute 
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which establishes a penalty for the commission or omission of a certain 
act, and provides that the same shall be recoverable in a civil action, 
part of the penalty to go to any person who will bring such action and 
the remainder to the state or some other institution . ...” 121 The name 
is derived from the Latin phrase quit am pro donano rege quam pro se 
ipso sequitur, which means “he who sues as well for the King as for 
himself.” Qui tarn statutes had enjoyed a long history in England122 
prior to their adoption in the United States.123 Historically there were 
not enough officers under the King’s command to effectively enforce 
the law; in addition, Parliament did not entirely trust executive enforce
ment efforts.124 Similar considerations have made the qui tarn suit 
attractive to environmentalists who note the small number of enforce
ment agents and question the Government’s willingness to enforce 
laws that do exist.

121 State v. Warner, 197 Mo. 650, 663, 94 S.W. 962, 965 (1906).
122 21 Hen. 8, c. 13, § 1 (1529).
123 Marvin v. Trout, 199 U.S. 212, 225 (1905); Act of Mar. 22, 1794, ch. 11, § 2, 1 

Stat. 347.
124See Conservation & Natural Resources Subcomm, supra note 120, at 2. In 

England the informers grew to be ruthless and unprincipled in the enforcement of 
statutes, and the public distaste for them grew so extreme that a statute had to be 
passed making it a felony to “assault, beat or wound” an informer. See 2 L. Radzino- 
wicz, A History of English Criminal Law and Its Administration from 1750,
at 148 ( 1956). For an entertaining and informative discussion of rhe qui ram action and 
some of its abuses, see id. at 138-55.

126 33 U5.C. S 413 (1970).
128 324 F.Supp. 302 (S.D. Tex. 1971).

There are two problems in construing the Refuse Act to authorize 
qui tarn suits. First, the Act does not expressly provide that citizens 
may maintain private enforcement suits; it merely permits the inform
ant to share the fine imposed after conviction. Second, section 17 of the 
Refuse Act states that violations are to be “vigorously” prosecuted by 
Lnited States Attorneys whenever requested to do so by the Secretary 
of the Army,125 possibly suggesting that the United States Attorney is 
to be the exclusive agent of enforcement.

The Refuse Act provisions have only recently been the subject of 
qui tarn litigation. However, several attempts by citizen groups to 
maintain such suits against polluters have been thwarted. In Bass Ang
lers v. United States Plywood-Champion Papers,126 the court sympa
thetically reviewed the problems of citizen attacks on environmental 
degradation but found that the statutory language denied by implica
tion any authority to bring qui tarn actions. Where the statute and 
legislative history are silent, the court noted, a construction in favor of 
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the qui tam action “may be justified in many instances.” 127 The Refuse 
Act, however, implicitly denies the qui tam action by awarding the 
informer his share only when the fine is imposed by a court at the 
conclusion of a criminal proceeding.128 These provisions, together with 
the enforcement directive to the Justice Department, convinced the 
court that no qui tam authority exists under the Act. The court further 
noted that the sanctions imposed are entirely criminal in nature and 
consequently may not be enforced in civil actions.129 Other cases have 
followed this reasoning in denying qui tam suits under the Refuse Act.130 
Although two of these decisions have been appealed, the possibility7 of 
bringing qui tam suits is foreclosed at present.

12? Id. at 306. The source of the construction favoring qui tam suits is Justice Black’s 
dicta in United States ex rel. v. Hess: “Statutes providing for a reward to in
formers which do not specifically either authorize or forbid the informer to institute 
the [qui tam] action are construed to authorize him to sue.” 317 U.S. 537, 541 n.4 (1943).

The Bass Anglers court disagreed, stating that the “qui term action depends entirelv 
upon statutory authorization,” whether express or implied. 324 F. Supp. at 306. It found 
Justice Black’s broad dicta inappropriate because the Refuse Act’s enforcement directive 
to the Justice Department neither expressly nor impliedly authorizes any other means 
of enforcement. Id.

128 324 F. Supp. at 306. The court noted several implied prerequisites to an informer’s 
recovery of half the Refuse Act penalty: (1) a criminal proceeding brought under 
section 16 of the Act; (2) a conviction in that proceeding; and (3) the imposition of a 
fine as punishment for the offense. Id. Since these prerequisites can only be fulfilled 
when the Justice Department brings criminal actions, the court found the qui tam suit 
foreclosed by “necessary implication.” Id.

129 Id. at 305, citing United States v. Claflin, 97 U.S. 546 (1878). The Claflin case, 
which dealt primarily with other matters, noted that the Government had abandoned 
part of its claim which had been based on a criminal statute. The Court, in dictum, 
found it “obvious . . . that its provisions cannot be enforced by any civil action.” 9" 
U.S. at 547.

130 See, e.g., Connecticut Action Now v. Roberts Plating Co., 2 BNA Environment 
Rep., Current Devs. 1731 (D. Conn., June 21, 1971) (no civil qui tam action will lie 
for criminal violations); Bass Anglers v. Scholze Tannery, 2 BNA Environment Rep., 
Current Devs. 1771 (F..D. Tenn., May 17, 1971) (Refuse Act will support neither qui 
tam action nor request for injunctive relief); Enquist v. Quaker Oats Co., 327 F. Supp. 
347 (D. Neb. 1971) (Congress indicated its intent by committing enforcement to 
Justice Department, precluding qui tam suits); Mattson v. Northwest Paper Co., 327 
F. Supp. 87 (D. Minn. 1971) (qui tam actions to enforce criminal statutes should not 
be permitted absent specific or clearly-inferablc congressional intent); Matthews v. 
Florida-Vanderbilt Dev. Corp., 326 F. Supp. 289 (S.D. Fla. 1971) (statute gives no 
qui tam authority); Bass Anglers v. United States Steel Corp., 324 F. Supp. 412 (S.D. 
Ala.), aff’d, — F2d — (5th Cir. 1971) (Refuse Act creates criminal liabilities which 
can only be enforced bv the Government); Reuss v. Moss-American, Inc., 323 F. Supp. 
848 (E.D. Wis. 1971) (criminal liabilities and enforcement directive to Justice Depart
ment rule out anv implication of qui tam authority).

The holdings in these cases appear to be consistent with precedents 
set by other courts in interpreting statutes which could arguablv be 
construed to permit qui tam actions. Statutes explicitly authorizing 
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citizens to bring qui tam actions have been upheld by the courts on 
numerous occasions.131 However, statutes like the Refuse Act which 
neither explicitly forbid, nor specifically permit, qui tam actions have 
not been uniformly construed.132 Courts have been particularly re
luctant to authorize qui tam suits w’hen a statute of this type specifies 
an agency of the Government as the vehicle of enforcement.133 In 
fact, even when the statute expressly permits qui tam suits but other 
provisions command the Government to prosecute all violations, courts 
have denied direct citizen action.134

131 See, e.g., United States ex rel. Marcus v. Hess, 317 U.S. 537 (1943); Adams v. 
Woods, 6 U.S. (2 Cranch) 336 (1805); United States v. Aster, 176 F. Supp. 208 (E.D. 
Pa. 1959), aff'd, 275 F.2d 281 (3d Cir.), cert, denied, 364 U.S. 894 (1960); Olson v. 
Mellon. 4 F. Supp. 947 (W.D. Pa. 1933), aff’d, 71 F.2d 1021 (3d Cir.), cert, denied, 293 
U.S. 615 (1934); United States v. Stocking, 87 F. 857 (D. Mont. 1898); United States v. 
Griswold, 26 F. Cas. 42 (No. 15,266) (C.C.D. Ore. 1877). Contra, Williams v. Wells 
Fargo & Co. Express, 177 F. 352 (8th Cir. 1910); Rosenburg v. Union Iron Works, 109 
F. 844 (NX). Cal. 1901). Dicta in the Adorns case seemed to approve qui tam actions 
whenever a penal statute provided for a fine. 6 U.S. (2 Cranch) at 341. The statute 
involved in Marcus v. Hess and Griswold was amended in 1943, with qui tam suits 
to be allowed only if the Attorney General fails to prosecute a suit based on informa
tion not previously known to the Government provided by an informer.

132 Compare Omaha & Republic Valley Ry. v. Hale, 45 Neb. 418, 63 N.W. 849 
(1895) (qui tam disallowed) and Smith v. Look, 108 Mass. 139 (1871) (same) with 
United States v. Laescki, 29 F. 699 (NX). Ill. 1887) (qui tam permitted) and Chicago 
i Alton R.R. v. Howard, 38 Ill. 415 (1865) (same).

133 The Confiscation Cases, 74 U.S. (7 Wall.) 454 (1868); Francis v. United States, 
"2 U.S. (5 Wall.) 338 (1866); W’heeler v. Goulding, 79 Mass. 539 (1859).

134 Williams v. Wells Fargo & Co. Express, 177 F. 352 (8th Cir. 1910); Rosenburg v. 
Union Iron Works, 109 F. 844 (N.D. Cal. 1901).

135 33 U.S.C. § 411 (1970). The section clearly provides “one half of said fine to be 
paid to the person or persons giving information which shall lead to a conviction.” The 
problem of how much evidence is needed to “lead to a conviction” is an open 
question.

136 For a discussion of the hearing process under the Corps’ regulations, see notes 
139-145 infra and accompanying text. For a discussion of the decisionmaking process 
once information is received, see note 147 infra.

A Suggested Role for the Refuse Act

Because the courts do not read the qui tam suit itself into the Refuse 
Act, the use of the Act by citizens will necessarily center around the 
informer provision of section 16135 and new Corps’ regulations which 
limit the citizen’s role outside the public hearing process to that of a 
supplier of information.136 An emphasis on this citizen participation 
is appropriate in light of the public interest in solving the pollution 
problem. Tax dollars must support the purification and treatment 
plants required to make water usable. The public suffers from the loss 
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of recreational facilities due to foul, unsanitary waters.137 While the 
cost of pollution control is high, the general public will benefit most 
directly from its implementation and should thus have a meaningful 
role in the enforcement process.138

137 Water pollution caused bv a variety of sources can be blamed for loss of recrea
tional facilities. Beaches where the bacterial count is too high as a result of untreated 
municipal sewage are closed to swimmers. Where algal blooms flourish in the water, 
or where there are floating solids, boating and waterskiing are unsafe. In cases where 
the biochemical oxygen demand is uncommonly high as a result of municipal wastes or 
organic discharges, sport fishing is degraded; scavenger fish are all that can survive in 
such waters. 1970 Environmental Quality 40-41. See also League of Women Voters, 
The Big Water Fight 34-35 (1966).

138 While it is true that the increased cost of pollution control will be borne by the 
consumers and taxpayers, the resultant cost will be offset by savings in federal and state 
expenditures now devoted exclusively to cleaning up the mess dumped into American 
waters. Also offsetting the cost will be the return of water areas to the people for 
recreational activities. The federal obligation for pollution control and abatement in 
1971 is already more than $2.1 billion and sure to increase. 1970 Environmental 
Quality 319.

139 33 C.F.R. §§ 209.131 (i) (1), (4) (1971). The EPA must inform the Corps within 
30 days if it believes the proposed discharge will affect the waters of another state. 
Id. § 209.131 (i) (3). Other information, including conditions necessary to insure com
pliance with applicable water quality standards, protection to be afforded fish and wild
life, and duration of the permit, must be provided within 45 days. Id. The district 
engineer must accept the EPA’s findings and issue the permit with the conditions or 
limitations it recommends. Id. § 209.131 (d) (8)-(9). Any disagreements between the 
EPA regional representative and the district engineer are resolved by consultation be
tween the Secretary of the Army and the EPA Administrator, with environmental de 
terminations of the latter binding on the Army. Id. § 209.131 (d) (10).

140 M. § 209.131 (i) (4). Where the interested parties arc so numerous as to make 
such a mailing impractical, the notice may be published for five consecutive days in 
the local or regional newspaper. Id.

141 Id. § 209.131 (i) (6).

The Corps of Engineers’ regulations have provided public notice and 
hearing requirements which should make active participation in the 
permit process relatively easy. When the district engineer has received 
section 21(b) certification or waiver from the appropriate agency, the 
discharge application is forwarded to the EPA regional representative, 
the National Oceanic and Atmospheric Administration, and the Depart
ment of the Interior for consideration of environmental issues.139 Pub
lic notice of the proposed discharge or deposit is then posted in post 
offices and other conspicuous places in the surrounding area. Copies of 
the notice must also be sent to the applicant, to appropriate local offi
cials, and to all other parties known to be interested in the application
citizens’ groups, conservation organizations, riparian landowners, and 
navigation interests.140 If the notice evokes substantial public reaction141 
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in the 30 day comment period,142 the district engineer may, with the 
concurrence of the division engineer, call a public hearing.143 The 
hearing will be held after a 30 day notice period,144 and is to provide 
a forum for the full and open discussion of issues among all interested 
parties.145 * The regulations provide no guidelines for weighing the 
public interest as expressed at the hearings but hopefully any opposi
tion to the permit will be carefully weighed.

' -id. : 209.131 (j) (1). The district engineer may extend the 30 day period. Id. 
S 209.131 (j) (2).

w Id. .• 209.131(k). In determining whether to call a hearing, the level of interest 
evi kneed by federal, state, and local authorities and citizens’ groups must be evaluated. 
Such hearings are mandatory when required under sections 21(b)(2) and (4) of the 
I cdcral Water Pollution Control Act. These provisions necessitate public hearings for 
the suspension of a Refuse Act permit or when a state other than the state of origin 
objects to the discharge. Id. § 209.131 (k) (1).
144209.131 (k) (2).
145 Id. ‘ 209.131 (k) (4). The hearing transcript becomes a part of the hearing appli

cation record. Id.
14’» There is evidence that large political contributors have been immunized from 

Refuse Act prosecution in gratitude for their financial assistance. See Anderson, Pol
luters Unpunished, Washington Post, Feb. 9, 1971, § B, at 13, col. 1.

u* Dep t of Justice, Draft Guidelines for Litigation Under the Refuse Act Permit 
Program, reprinted in 1 BNA Environment Rep., Current Devs. 1099. When reported 
violations arc referred to the district engineer and regional representative, the EPA 
representative will investigate degradation of water quality while the Corps engineer 
will handle obstructions to navigability. See Memorandum of Understanding Providing 
for Cooperation in the Investigation of Violations of the Refuse Act, 36 Fed. Reg. 
' 74 1971). These officials theoretically are further removed from political pressures
and should proceed with prosecutions whenever sufficient information is provided. 
However, some commentators believe that the ultimate effect of these administrative 
procedures will be to further insulate polluters from direct actions by United States 
Attorneys. See Note, The Refuse Act: Its Role Within the Scheme of Federal Water 
Quality Legislation, 46 N.Y.U.L. Rev. 304, 338-39 (1971).

148 See J. Sax, Defending the Environment: A Strategy for Citizen Action 240-44 
(1971).

1 he Refuse Act’s provisions for citizen informers provide a mean
ingful role for individuals and organizations. Besides furnishing moti- 
•. ted personnel for investigative activities, citizen participation through 
the Refuse Act could assist United States Attorneys in establishing 
prosecutorial priorities among polluters. Citizens' groups could help 
determine the most blatant offenders, provide information necessary 
for prosecution, and thus work to counteract the political strength of 
influential polluters.140 While the decision to proceed with the prose
cution rests with district engineers of the Corps of Engineers or the 
regional representative of the EPA,147 there is hope that antipollution 
forces can generate sufficient pressure to influence their decisions.148 
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Perhaps that influence will be enough to spark the types of response 
needed at the federal level to bring water pollution under control.

Conclusion

The development of the federal water pollution control program 
demonstrates that the states have failed to control the pollution prob
lem. There has been no lack of state water quality programs; all but 
seven states have promulgated intrastate water quality standards and 
most have statutory authority for requiring municipal and industrial 
pollution control permits.149 Because of their present and potential 
antipollution efforts, the CEQ believes that state and local governments 
remain “on the front line of essential planning, management, and en
forcement.” 150 Yet the states are plagued by severe shortages of funds 
and qualified personnel151 and systematic reports from these “front 
lines” are sketchy, leaving the effectiveness of the state programs largelv 
to conjecture.152

149 1971 Environmental Quality 45.
150 Id. at 37.
151 Funding for state water pollution programs has increased from $34.3 million in 

1970 to $41.4 million in 1971. Id. at 40. Manpower strength, however, has risen only 
from 2.7 thousand man-years in 1970 to 2.9 thousand man-years in 1971. The manpower 
problem is due largely to the low salary scales offered by the states, particularly to 
junior-grade employees. Id. at 39.

152 Id. at 39,41.
153 Id. at 175. The extent of such court receptiveness is exemplified by Kalur v. Resor 

in which the court held that Corps permits for the dumping of industrial wastes could 
not be issued for nonnavigable tributaries of navigable waterways, since the 1899 Refuse 
Act exemption speaks only of navigable waters. Kalur v. Resor, Civ. No. 1331-71 
(D.D.C., Dec. 21, 1971).

154 1971 Environmental Quality 175. For an overview of the legal challenges to 
environmental degradation, see id. at 155-75.

155 Id. at 89. The Council also reports that over 1,000 local environmental groups arc 
active, with water pollution and citizen action programs leading the list of specific 
activities. Id. at 90.

In the face of ineffective state response to the pollution problem, 
citizens’ groups have taken up the environmental cause to protect the 
public interest in clean water. The CEQ has stated that public and 
judicial receptiveness to environmental concerns has, in effect, created an 
“environmental ombudsman” for the nation.153 This assessment of the 
situation may be somewhat optimistic although it cannot be denied that 
citizens at all levels are bringing legal actions themselves and, in the 
Council’s view, are being effective.154 With over 3,100 environmental 
organizations in the LTnited States,155 and countless more interested citi
zens presumably willing to act, the basic material for implementing 
these provisions is at hand; the effectiveness of information-gathering 
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activities depends on a knowledge of the kinds of evidence required 
and the organizational skills of citizens involved. The success of local 
and regional projects undertaken by the groups across the nation sug
gests that such activities are within their capabilities.150

156 /J. 97.

’• 7 I he states, under the section 21(b) program, must provide certification that water 
degradation will not occur, before a Refuse Act permit will issue. The EPzA regional 
representative reviews the same issues and could veto a permit despite state approval 
if he found violations of water quality standards were likely to occur. See notes 104- 
107 supra and accompanying text.

158 B'.atnik Suggests New Legislation Might be Clearer than 1899 Refuse Act, 2 
BN A Environment Rep., Current Devs. 145.

i5Q»See Kalur v. Resor, Civ. No. 1331-71 (D.D.C., Dec. 21, 1971); Wall Street 
Journal, Dec. 30, 1971, at 12, col. 4; note 153 stipra.

159 S. 1014, 92d Cong., 1st Scss. (1971) ; see note 81 supra.
iw S. 1014, 92d Cong., 1st Scss. § 10(u) (2) (1971).

Citizen efforts, however, would be useless without responsive legal 
and administrative structures. Federalization of the water pollution en
forcement processes has done much to remove procedural barriers to 
federal action, reducing the states to a somewhat secondary role. The 
Refuse Act regulations have continued the trend toward federalization, 
f r rhe states must share with EPA the responsibility for determining the 
effect of proposed discharges.156 157 Though states object to the erosion of 
their authority and believe that the federal government should not issue 
licenses or set effluent standards,158 it is apparent that only the federal 
government possesses adequate resources to deal with a problem so 
large and diffuse as water pollution.

The question remains whether the Refuse Act permit program is 
the best answer to the nation’s pollution-control needs. Obviously it 
is a stop-gap measure which was hurriedly implemented to avoid the 
time-consuming legislative processes and to provide tighter federal 
control over the sources of pollution. The Refuse Act provisions, 
though partially defused by regulatory complications, allow circum
vention of the cumbersome Federal Water Pollution Control Act en
forcement procedures and offer the prospect of a program of preventive 
protection far beyond that allowed under other federal regulations. The 
full impact of the Refuse Act is still being explored, but recent trends 
offer bright hope for environmentalists.158a

1 he Refuse Act program, with all its shortcomings, compares favor
ably with current legislative proposals. The Administration’s bill to 
revise the enforcement process159 requires that 60 days notice be given 
to polluters before citizen suits may be brought and prohibits suits 
altogether when the Administration is “diligently prosecuting” an order 
or suit under the Act.100 The Refuse Act informer provisions, though 
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less direct than true citizen suits, are not burdened with such require
ments. A similar bill proposed by Senator Edmund Muskie161 allows 
suits to be brought against polluters or the EPA Administrator without 
the restrictions imposed by the Administration’s bill.1*52 Passage of the 
Muskie legislation, or a similar program, would maximize the effective
ness of citizen participation.

161 S. 523, 92d Cong., 1st Sess. (1971).
162 Compare S. 523, 92d Cong., 1st Sess. § ll(i) (1971) with S. 1014, 92d Cong., 1st 

Sess. § 10 (k) (1971).
163 See President’s Message to the Congress Proposing the Establishment of a De

partment of Natural Resources, Department of Community Development, Department 
of Human Resources, and Department of Economic Affairs, 7 Weekly Comp, of Pres. 
Doc. 545 (1971).

164 For a review of trends in water quality levels, see 1971 Environmental Quality 
217-21, 262-65.

The Refuse Act, then, is no substitute for effective legislation. An 
additional proposal pending before the Congress, the Executive Re
organization Plan, would gather the control of water pollution programs 
together under one roof.163 Such action is highly desirable since today 
various aspects of these programs are handled by the Department of 
the Army, the EPA, the Department of the Interior, and the Council 
on Environmental Quality. Centralized administration would avoid 
such anomalies as the Army being charged with the responsibility for 
a major water pollution program. Moreover, bureaucratic infighting 
and power struggles would be minimized.

The proposed legislative changes would continue the process of 
federalization and bring greater effectiveness and uniformity to the 
enforcement program. Future proposals could extend pollution moni
toring by imposing a tax computed on the basis of a yearly “pollution 
return.” Effluent standards will insure positive control over discharges.

If decisive action is taken, the hopeful environmental trends which 
are now appearing may continue.164 And if this occurs, the day mav 
soon come when bread cast upon the waters will no longer be a curse 
to us.



COMMENT
DISCIPLINE IN PROFESSIONAL SPORTS:
THE NEED FOR PLAYER PROTECTION

Paralleling the development of mass communication and mass leisure, 
professional sports have evolved from modest, recreational beginnings 
into sophisticated business operations.1 Despite this radical transforma
tion, however, the simple organizational structures which characterized 
the earlv development of various sports have been retained,2 thereby

1 he Supreme Court has recognized this change in a series of decisions concerning 
professional sports and the antitrust laws. Compare National League of Professional 
Baseball Clubs v. Federal Baseball Club, 50 App. D.C. 165, 168-70, 269 F. 681, 684-86 
(1920), aff'd, 259 U.S. 200 (1922) with Radovich v. National Football League, 352 U.S. 
445, 449-52 (1957) and United States v. International Boxing Club, 348 U.S. 236, 242-44 

1955). In Radovich the Court indicated that the immunity granted baseball would 
probably not be accorded if the question were presented for the first time. 352 U.S. at 
452. Another index of the growth of the business of professional sports is its growing 
revenue from the mass media, especially from television. For example, from 1956 to 
1964 baseball’s television broadcast rights increased in value from $6.2 million to $16 
million. See Hearings on S. 950 Before the Subcomm, on Antitrust and Monopoly of 
the Senate Conrm. on the Judiciary, 89th Cong., 1st Sess. 190 (1965). Recently the 
New York Times reported that such revenues for the National Football League rose 
from $5.3 milion in 1962 to $22.3 million in 1969. In addition, such revenue for all of 
professional football reached $46 million in 1970. See N.Y. Times, Jan. 27, 1970, at 50, 
col. 2. Finally, through judicious use of closed-circuit television, boxing has reaped 
large profits from single fights. See N.Y. Times, Mar. 7, 1971, § 5, at 2, col. 1.

2 In the 1920’s, baseball established its present system placing almost exclusive dis
ciplinary powers in the hands of a single executive. See Subcomm, on the Study of 
Monopoly Power of the House Comm, on the Judiciary, Organized Baseball, H.R. 
Rep. No. 2002, 82d Cong., 2d Sess. 59 (1952) [hereinafter cited as Organized Baseball]. 
Team sports have generally followed this structure. See, e.g., Major League Agree
ment art. I, 2-4, reprinted in Baseball Blue Book 501-02 (1970) [hereinafter cited 
as Blue Book]; Constitution and By-Laws for the National Football League art. 
VIII, ' 8.13, at 29-33 (1971) [hereinafter cited as NFL Const.]; American Basketball 
Assn By-Laws, art. IV, §§ 8-12, at 6-9 (1970) [hereinafter cited as ABA By-Laws]. 
The National Basketball Association does not make copies of its constitution, by-laws, 
or standard player contract available to anyone outside of the Association. Letter from 
Walter Kennedy to the Georgetown Law Journal, Jan. 29, 1971 (copy on file at Geo. 
L.J.). Similarly, the National Hockey League ignored a request for these materials from 
the authors of this Comment. However, copies of these documents from both organi
zations appeared as exhibits in a 1957 congressional investigation of professional team 
sports. See Hearings on H.R. 5301 Before the Antitrust Subcomm, of the House Comm, 
on the Judiciary, 85th Cong., 1st Sess., pt. 3, at 2937, 3011 (1957) [hereinafter cited as 1951 
Hearings]. These organizations also invest strong disciplinary power in the hands of a 
single executive. See National Basketball Ass’n Const, cl. 43 and National Hockey 
l eague By-Laws § 17, reprinted in 1951 Hearings, pt. 3, at 2943, 3066-68. Individual 
sports such as golf and tennis have also found it advantageous to organize associations of
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perpetuating the application of restrictive rules and regulations which 
ignore the interests of both professional athletes and the public. This 
Comment examines the disciplinary abuses which have developed under 
the regulatory systems governing professional sports and discusses the 
inability of existing remedies to cope with such abuses. In addition, it 
suggests judicial and legislative remedies capable of achieving a more 
equitable balance among the interests of sports, individual athletes, and 
the public.

Present Systems of Internal Regulation

Early in the development of professional athletics, sports promoters 
realized that maximization of profit would require that athletic com
petitors become business partners. Accordingly, a number of leagues, 
associations, and conferences were formed to regulate the conduct of 
all participants so as to preserve and promote common underlying inter
ests. It rapidly became apparent that the judicial system was unwilling 
or unable to uphold these interests,3 and, as a result, the regulatory 
authority of sports organizations was expanded to encompass powers of 
almost unlimited discretion in dealing with the conduct of professional 
athletes. For a full understanding of the effectiveness of existing regu
latory powers in professional athletic organizations, therefore, it is nec
essary to evaluate their performance in light of the common interests 
they were designed to protect.

those involved in the sports and to place disciplinary powers in executive committees. 
See Professional Golfers’ Ass’n of America Const, art. IV, § 3 & art. VIII, ■ 2, in 
Constitution, By-Laws and Regulations of the Professional Golfers’ Ass’n of 
America 5, 22-24, 31-32 (1970) [hereinafter cited as PGA Rules]; The Constitution: 
United States Lawn Tennis Ass’n art. IV, § 2 & art. VI, § 2(b), reprinted in United 
States Lawn Tennis Ass’n Official Tennis Yearbook and Guide 389, 394, 398 (1970). 
Finally, boxing and wrestling, due to past histories of corruption, are regulated by state- 
appointed commissions where such sports are legal. See, e.g., D.C. Code Ann. §§ 2-1210 to 
-1226 (1967); N.Y. Unconsol. Laws §§ 8901-31, 8933 (McKinney 1961); Tex. Pen. 
Code Ann. art. 614-1 to -17 (1952).

3 Courts initially refused to enforce baseball regulations binding a player to his team. 
See Metropolitan Exhibition Co. v. Ewing, 42 F. 198, 203-04 (C.C.S.D.N.Y. 1890) (re
serve clause too indefinite to be specifically enforced); American League Baseball Club 
v. Chase, 86 Misc. 441, 465-66, 149 N.Y.S. 6, 19-20 (Sup. Ct. 1914) (reserve clause 
found unconscionable). But see Philadelphia Ball Club v. Lajoie, 202 Pa. 210, 217, 51 A. 
973, 974 (1902) (player of unique ability enjoined from playing for another team). 
It is notable that in the “Black Sox” scandal organized baseball bypassed legal sanctions 
and relied on its own disciplinary measures to protect its vital interests. For a detailed 
account of these events, see E. Asinof, Eight Men Out (1963). Baseball is used here as 
an example of dissatisfaction with legal remedies since it was the first sport to encounter 
these problems. Few other sports have even attempted to use the courts to protect 
their interests.
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The maintenance of a high level of competition among teams and 
individuals is the most fundamental interest in any professional sport.4 
Thus, in the area of team sports, elaborate contractual and regulatory 
svstems binding athletes to their respective teams have been developed 
in order to prevent a few wealthy franchises from dominating a sport.5 6 
Likewise, in individual sports, formalized screening and ranking pro
cedures have been instituted to insure that only the best athletes compete 
in the important tournaments and matches.0 Strong internal controls 
have also been found necessary to protect professional sports from the 
greatest external threat to athletic competition—organized gambling— 
which could completely destroy competition by tampering with or 
“fixing” the natural outcome of a game or event.7 To deal with this 
threat, most sports have imposed severe penalties on anyone who ob

4 In the early days of professional baseball, it was common for players to switch teams 
when offered higher salaries, and wealthier teams were able to dominate the sport. 
See Organized Baseball 16-19.

5 Baseball relics on a provision known as the “reserve clause” by which a player is 
forbidden to negotiate with any team other than the one which holds his contract. 
In effect, the club has a right of perpetual renewal. See Flood v. Kuhn, 316 F. Supp. 
271, 273-74 (S.D.N.Y. 1970), aff'd, 443 F.2d 264 (2d Cir.), cert, granted, 40 U.S.L.W. 
3181 (U.S. Oct. 19, 1971). Other team sports rely on an option clause binding the 
plaver to his team for only one year beyond the expiration of his existing contract, 
af:cr which time he becomes a free agent. See American Basketball Ass’n Uniform 
Player Contract 11 15; National Flockey League Tryout and Option Agreements, re~ 
primed in 1951 Hearings, pt. 3, at 3079-82. At present the only team sport organization 
which docs not have similar regulations is the newly formed World Flockcy Association. 
See N.Y. Times, Nov. 2, 1971, at 29, col. 5.

6The PGA, for example, requires that players, who are not members or invitees, may 
become eligible for tournament play only by successfully completing a “Tournament 
Players Division Qualifying School,” after which they are eligible for a probationary 
period of one year. See Tournament Players Division of the Professional Golfers’ 
Ass’n of America, Tournament Regulations and By-Laws reg. Ill, § B, at 15-16 (1970). 
See also Deesen v. Professional Golfers’ Ass’n, 358 F.2d 165, 166-67, 170 (9th Cir.), 
cert, denied, 385 U.S. 846 (1966). The United States Lawn Tennis Association ranks 
players annually, based upon their seasonal performance. See Standing Order VI, re
printed in United States Lawn Tennis Ass’n Official Tennis Yearbook and Guide 
412-15 (1970). Likewise, the World Boxing Association, composed of many of the 
state and local commissions regulating boxing, prepares ratings of up to 10 boxers in 
each weight division. See World Boxing Ass’n Const, art. II(c), in World Boxing 
Assn Constitution, By-Laws, Championship Regulations, Safety Code 7 (1970).

7 The threat to professional sports posed by organized gambling was most emphatically 
demonstrated by the “Black Sox” scandal, which nearly destroyed professional baseball. 
See generally E. Asinof, supra note 3. Even the suspicion that a sport is linked to 
gambling can do irreparable harm. Clearly, “(wjhen the breath of scandal hits one 
sport, it casts suspicion on all sports. It does irreparable injury to the great majority 
of the players, destroys the confidence of the public in athletic competition, and lets 
down the morale of our youth.” Molinas v. Podoloff, 133 N.Y.S.2d 743, 746 (Sup. Ct. 
1954).
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viously puts forth less than his best efforts, who bets on any athletic 
contest, or who associates with reputed gamblers.8 Finally, to promote 
public relations and maintain spectator support, professional sports or
ganizations have enacted broad regulations requiring all individuals with 
a nexus to the sport to refrain from any “conduct detrimental to the 
best interests” of their sport,9 regardless of the effect of their conduct 
on the level of competition.

8 See, e.g., N.Y. Unconsol. Laws § 8917(b) (McKinney 1961) (boxing and wrestling 
regulations barring gambling activities and associations); Major League Rule 21(a), (d'. 
in Blue Book 551 (baseball regulations prohibiting gambling and the giving of less than 
one’s best efforts); NFL Const, art. VIII, § 8.13(C), at 31-33 (football rule prohibiting 
gambling activities). Although football does not have a specific rule against associating 
with gamblers, Joe Namath complied with the Commissioner’s order to sell his interest 
in a night club which was allegedly involved with “undesirable” customers. See N.Y. 
Times, July 19, 1969, at 1, col. 5.

9 See, e.g., ABA By-Laws, art. IV, § 7, at 6; National Hockey League By-Laws § 17(3 . 
reprinted in 1951 Hearings, pt. 3, at 3066; Professional Golfers’ Ass’n of America 
Const, art IV, § 1, in PGA Rules 22. As a former football commissioner has stated: 
“Because there are situations of doubtful ethics which cannot be spelled out ahead of 
time, the commissioner is also empowered to punish for ‘conduct detrimental to pro
fessional football.’” Hearings on Organized Professional Team Sports Before the Sub
comm. on Antitrust and Monopoly of the Senate Comm. on the Judiciary, 85th Cong., 
2d Sess. 423 (1958) (testimony of Bert Bell).

10 During the testimony of Baseball Commissioner Ford Frick, it was pointed out that 
under rule 15, the Commissioner has the authority to deny the use of stadium facilities, 
without notice or hearing, to any player who, in his judgment, is not acting in the best 
interests of baseball. Frick admitted this, but he insisted that the rule would be applied 
only to cases where a player was found guilty of throwing a game or of a crime in
volving moral turpitude. 1957 Hearings, pt. 1, at 123. Football has a similar “conduct 
detrimental” rule. See NFL Const, art. VIII, § 8.13(D), at 33.

11 National Basketball Ass’n Const. 51 43, reprinted in 1957 Hearings, pt. 3, at 2943.
12 Id. at 5i<i 43, 68, reprinted in 1957 Hearings, pt. 3, at 2943, 2946.
13 The few formal procedures provided for may be avoided where the Commissioner 

wishes to act swiftly. For an example of such occurrences, see Molinas v. Podoloff, 
133 N.Y.S.2d 743, 746 (Sup. Ct. 1954).

Despite the obvious legitimacy of these interests, present structures, 
rules, and procedures in professional sports are both comprehensive and 
vague, vesting broad discretion in the sports organizations, with few 
safeguards against arbitrary or unreasonable disciplinary actions.10 The 
potential for abuse inherent in these regulations is unmistakable, as is 
illustrated by the constitution of the National Basketball Association, 
This charter grants to the NBA president virtually unchecked power 
to determine cases of suspected misconduct,11 and to impose hues or 
suspensions therefor.12 In effect, NBA athletes must rely either upon 
their president’s good judgment or upon public outcry as their protec
tion against arbitrary or unreasonable disciplinary actions.13 The protec
tion accorded by public empathy, however, is often minimal, for the 
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details of such disciplinary actions are generally not made public.14 The 
extent of the problem is further illustrated by the fact that the expansive 
powers granted the president of the NBA are not rare in professional 
sports. Indeed, the chief executives of most professional sports organi
zations possess similar powers,15 although in recent years important 
procedural reforms have been enacted as a result of mounting pressures 
from plavers associations.16

14 See National Basketball Ass’n Uniform Players Contract 21, reprinted in 1951 
Herrings, pt. 3, at 2962. Formerly even legal representatives were excluded from meetings 
between the Commissioner and players because, as the then Commissioner Podoloff testi
fied, the operation of the NBA is closely knit and he did not want interference from 
any “flannelmouths.” See 1951 Hearings, pt. 3, at 2877. Indeed, the NBA’s Standard 
Plaver Contract, Constitution and By-Laws are considered to be for internal use only 
and are not available to the public. Letter from Walter Kennedy, supra note 2.

M>See N.Y. Unconsol. Laws § 8917 (McKinney 1961); Major League Agreement 
an. 1, L 1-4, reprinted in Blue Book 501-02; NFL Const, art. VIII, § 8.13(a), at 29-30; 
National Hockey League By-Laws § 17, reprinted in 1951 Hearings, pt. 3, at 3066; 
Professional Goiters’ Ass’n of America Const, art. IV, in PGA Rules 22.

16 For example, an agreement between the players association and the two baseball 
leagues provides for notice and a hearing in disciplinary matters. See Basic Agreement 
Between The American League of Professional Baseball Clubs and The National 
League of Professional Baseball Clubs and Major League Baseball Players Ass’n 
an. X, r C, at 13 (1970) [hereinafter cited as Baseball Players’ Agreement]. A griev
ance procedure recently has been instituted in professional football. See Collective 
Bargaining Agreement Between the National Football League Players Ass’n and 
the National Football League Player Relations Ass’n and the ¡Member Clubs of 
the National Football League art. X, at 21 (1970) [hereinafter cited as Football 
Players’ Agreement].

17 Despite the procedural safeguards, the agreement between the players and the 
owners in baseball still allows the Commissioner great discretion in dealing with con
duct “on the playing field or in the ball park.” See Baseball Players’ Agreement art. 
X, § C, at 13. For example, the Commissioners of Baseball recently fined a player 
$1000 for betting on football games even though this conduct is not forbidden by any 
specific rule. See N.Y. Times, June 11, 1971, at 25, col. 1. Likewise, due to a certain 
vagueness in drafting, the effect of the football agreement on discipline is unclear. 
Interview with Edward Garvey, Executive Director of the NFL Players Ass’n, in 
Washington, D.C., Nov. 4, 1971; see Football Players’ Agreement. The lack of 
procedural restrictions in individual sports is clearly demonstrated by the recent 
suspension of six players by the International Lawn Tennis Federation. The de
cision was arrived at without notice or hearing, and the suspension was to remain in 
effect until the players involved submitted satisfactory reasons for failing to appear at a 
tournament in which they were entered. See N.Y. Times, June 6, 1971, § 5, at 5, col. 1.

18 “Organized baseball” has been defined so as to include the National League, the

Despite recent reforms, however, the potential for abuse remains, as 
is clear from recurring instances in which personal liberties have been 
restricted unduly by arbitrary or discriminatory rule enforcement.17 
Paradoxically, the rules and contractual provisions ostensibly promoting 
competition have often been used to stifle competition. For example, in 
the late 1940’s, “organized baseball” 18 imposed five year suspensions on 
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players signing with teams in the Mexican leagues,19 thereby eliminating 
a competing bidder for player talent. At the present time, moreover, 
under these same regulations a player of major league caliber is often 
forced to remain in a minor league farm system—at a minor league 
salary—prohibited from obtaining employment with major league teams 
other than his parent club.20

American League, and all other leagues which come under the control of the Commis
sioner. See Organized Baseball 12.

™Id. at 77-84, 115-17; see N.Y. Times, Apr. 17, 1946, at 35, col. 5.
20 Although Major League rule 2(a) limits to 40 the number of players a major 

league team can reserve, this rule is circumvented through the use of optional contract 
assignments. See Organized Baseball 177-80. For example, Branch Rickey, a developer 
of the farm system, admitted that there were players in his minor league teams which 
other major league teams would want, but whom the Brooklyn club did not need at that 
time. Id. at 158-59. A more recent example of such a situation is present in the Balti
more Orioles’ farm system. The Orioles have at least two players in the minor leagues 
who could “be a star” for any other major league team. See Deford, Best Damn Teain in 
Baseball, Sports Illustrated, Apr. 12, 1971, at 82; Gildea, Orioles Talent Blooms in 
Minors, Washington Post, Aug. 31, 1971, § D, at 1, col. 1.

21 Baseball Commissioner Albert “Happy” Chandler used investigators recommended 
by the FBI to keep out gambling influence. See Organized Baseball 11. Recently, 
football player Joe Namath, after selling his interest in a night club suspected to be 
involved in gambling, was forbidden to go there. The Commissioner’s office also “sug
gested” that other football players avoid this and similar places which could tarnish 
their reputation. See N.Y. Times, July 20, 1969, § 5, at 1, col. 1.

22 See 1951 Hearings, pt. 3, at 2516.
23 See, e.g., American Basketball Ass’n Uniform Player Contract 3a(5); NFL Const. 

art. V, § 8.13(D), at 33; Professional Golfers’ Ass’n of America Const, art. IV, § 1, 
in PGA Rules 22; World Boxing Ass’n Const, art. 11(a), in World Boxing Ass’n Con
stitution, By-Laws, Championship Regulations, Safety Code 6 (1970). See also NFL 
Const, art. IX, § 1 (C) (4), at 34.

24 One example of the application of this principle is the case of Heartly Anderson, 
a former coach of the Chicago Bears, who was fined $250 for his criticism of the 
management of the Detroit Lions. See N.Y. Times, Dec. 28, 1946, at 19, col. 8.

In addition to such contractual restrictions, professional athletes must 
limit the exercise of their rights of privacy and association due to rigid 
enforcement of gambling regulations. In both baseball and football, for 
example, players are implicitly forbidden to patronize certain restaurants 
and night clubs. These businesses are often kept under surveillance by 
agents of the respective leagues.21 In the National Football League, 
players are discouraged from conversing with strangers22 because of the 
possibility they may be gamblers. Moreover, the rights of professional 
athletes may be circumscribed severely by arbitrary enforcement of 
rules forbidding conduct detrimental to the best interests of a sport.23 
These regulations are enforced in almost every sport and are especially 
susceptible to abuse. Such rules generally are interpreted to forbid pub
lic criticism by professional athletes of any aspect of a sport24 regardless 
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of the degree of actual or potential harm resulting therefrom.25 26 Even 
personality conflicts, when aired in public, have been construed as “detri
mental," 20 as, for example, where a coach accused his former employer 
of bad judgment in interfering with his coaching and bad faith in their 
personal relationship.27 In this instance, league officials quickly re
sponded, warning the coach to refrain from further comment.28

Although baseball does not have a similar rule, Commissioner Chandler suspended Leo 
Durochcr for “conduct detrimental to baseball” after Durocher accused the president 
of a rival team of associating with gamblers. See id., Apr. 10, 1947, at 1, col. 6. More 
recently golfer Dave Hill was fined $150 for criticizing the course on which the 1970 
United States Open Golf Championship was played. See id., June 21, 1970, § 5, at 1, col. 7. 
Following another disciplinary incident, Hill filed suit against the PGA and was 
thereafter placed on one-ycar’s probation under which one more incident could result 
in barring Hill from participation in PGA sponsored events. See id., June 3, 1971, at 52, 
col. 3.

Although difficult to prove, it is possible that a certain amount of public contro
versy actually helps a sport by adding “color.” As a prominent sportswriter once 
observed, a few fan insults are not necessarily bad for the “gate.” J. Farrell, My 
Baseball Diary 227-32 (1957).

26See N.Y. Times, Apr. 10, 1947, at 1, col. 6; note 27 infra and accompanying text.
27 Specifically, former Los Angeles Rams’ coach George Allen charged that owner 

Dan Reeves had planted rumors that Allen would be fired, resulting in loss of unity, 
concentration, and morale on the team. See Washington Post, Feb. 15, 1971, § E, at 1, 
col. 1.

28 Washington Post, Mar. 23, 1971, § D, at 1, col. 1 (Commissioner Rozelle’s warning of 
both Allen and Reeves).

23 The golf rule against reporting false scores, making signed score cards official, has 
been carried to a somewhat severe conclusion where the false score is higher than the 
actual one. See N.Y. Times, Aug. 13, 1966, at 15, col. 7 (Dave Hill); id., Apr. 15, 1968, 
at 1, col. 1 (Roberto DcVicenzo). After dropping him from the team, one football 
team went so far as to bar a player from the press box after he had written some 
derogatory material about the team in a column he wrote for a local newspaper. See 
Washington Post, Oct. 6, 1971, § C, at 5, col. 4. Even game officials would not seem 
to be free from retaliatory disciplinary actions. Baseball umpires Al Salerno and Bill 
Valentine were fired for “incompetence” following their attempts to organize an 
umpires union. See generally Salerno v. American League of Professional Baseball Clubs, 
429 F.2d 1003 (2d Cir.), cert, denied, 400 U.S. 1001 (1970).

30 For example, in 1946 football players Merle Hapes and Frank Filchock were 
suspended for failure to report bribe offers, despite the fact that neither of the players 
received money. Filchock was reinstated three years later but Hapes was not. No 
convincing explanation of the discrepancy was offered. See N.Y. Times, July 14, 1950, 
at 27, col. 3. Discrepancies also exist between the actions of different sports organiza
tions for similar offenses. In 1963 football players Paul Hornung and Alex Karras were 
suspended for one season for betting on games. See N.Y. Times, Mar. 17, 1964, at 41, 
col. 1. However, baseball player Denny McLain was suspended for only half a season 
for gambling associations and activities. See N.Y. Times, Apr. 2, 1970, at 48, col. 1.

Further difficulties are created by the manner in which many rules are 
carried out. Often, when some form of disciplinary action is necessary 
to protect the best interests of a particular sport, such action will be 
undertaken in a heavy-handed29 or inconsistent30 manner. The disci
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plinary measures imposed by organization officials often manifest deci
sions tainted by exaggerated fears for the safety of the sport31 or based 
upon personal predilections rather than the facts of the particular case. 
For example, in 1967, Muhammed Ali, the reigning heavweight boxing 
champion, was denied a license by the New York State Athletic Com
mission on the ground of a prior conviction for draft evasion.32 This 
action was taken in spite of the fact that the Athletic Commission had 
previously granted licenses to numerous other convicted felons.33 Thus, 
it is apparent that even the best athletes are not safe from arbitrary or 
unreasonable disciplinary actions.

31 For example, Buck Weaver was suspended as a result of the 1919 “Black Sox" 
scandal, even though it w’as shown that he had taken no money. He had mcrelv failed to 
report his friends who had. Despite public support, Weaver’s requests for reinstatement 
were repeatedly turned down by Commissioners Landis, Chandler, and Frick long after 
Weaver had passed playing age. See E. Asinof, supra note 3, at 279-82. These refusals 
were apparently dictated by the commissioners’ unnecessary fears that reinstatement 
of anyone involved in the scandal would have a deleterious effect on baseball.

32 Ali was initially denied a license prior to conviction. After his conviction he 
then reapplied for a license, and was again refused. Ali v. Division of State Athletic 
Comm’n, 308 F. Supp. 11, 14 (S.D.N.Y. 1969), rev'd on rehearing, 316 F. Supp. 1246, 
1249 (S.D.N.Y. 1970).

33 316 F. Supp. at 1253 (preliminary injunction against continued denial of license).
34 For example, Curt Flood was advised by Baseball Players Association lawyer, 

Marvin Miller, to forget about working in baseball after his playing career was over, if 
he brought suit challenging baseball’s reserve clause. Flood & Carter, My Rebellion, 
Sports Illustrated, Feb. 1, 1971, at 26. See generally Organized Baseball 169 (baseball 
player afraid to appeal adverse decision for fear of being blacklisted).

33 Both baseball’s Jim Bouton and football’s Dave Meggyesy recently have retired and 
written books critical of professional sports. See J. Bouton, Ball Four (1970); D. 
Meggyesy, Out of Their League (1971). Another dissatisfied athlete announcing his 
resignation is five time “All-AFL” receiver George Sauer, who was quoted as saying, 
“[t]o be a player is to be treated like a child.” Washington Post, Apr. 17, 1971, § D, 
at 3, col. 1.

36 Newspapers and sports magazines abound with articles describing player com
plaints. See Brown, Owners Can Be Tackled Too, Sports Illustrated, Mar. 22, 1971, at 
18; Smith, Discontent Grows in Baseball Ranks, Washington Post, Feb. 9, 1971, § D, at 
2, col. 1.

3? See Ali v. Division of State Athletic Comm’n, 316 F. Supp. 1246 (S.D.N.Y. 1970); 
Flood v. Kuhn, 316 F. Supp. 271 (S.D.N.Y. 1970), aff’d, 443 F.2d 264 (2d Cir.), cert, 
granted, 40 U.S.L.W. 3181 (U.S. Oct. 19, 1971).

In addition, because of a severe lack of public knowledge and because 
many athletes are often intimidated into conforming to restrictive regu
lations,34 neither the number of disciplinary actions nor the severity of 
punishment fully reflects the extent to which sports organizations in
fringe upon the freedoms of professional athletes. Nevertheless, the 
recent increase in player “dropouts,” 35 36 complaints,30 and legal actions37 
indicates that the problem of improper disciplinary actions is far from 
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academic. These actions do more than merely restrict the athlete, for it 
is clear that arbitrary, inconsistent, or heavy-handed “justice” cannot 
fail to adversely affect team, sport, and public alike. It is therefore 
essential that the potential for abuse inherent in the organizational struc
ture of professional sports be closely circumscribed by constant legisla
tive and judicial scrutiny.

Judicial Remedies

Professional athletes have traditionally sought judicial relief from 
arbitrary disciplinary actions through application of federal antitrust 
law. Under the Sherman Act,38 an athlete can recover damages if he 
can establish a clear causal connection between antitrust violations by a 
professional sports organization and legal injuries he has sustained.39 The 
determination of what constitutes an actual violation of antitrust law 
in relation to organized sports has been based primarily upon a “rule of 
reason" standard.40 Under this standard, courts are called upon to weigh 
the reasonable regulatory objectives of a professional sports organiza
tion against the anti-competitive effects of its rules.41 The rule has been 

’s 15 U.S.C. §§ 1-7 (1970). The Supreme Court first reviewed an antitrust action 
1 rought against professional sports in 1922 when it ruled that major league baseball was 
not within the scope of the federal antitrust laws. Federal Baseball Club v. National 
League of Professional Baseball Clubs, 259 U.S. 200, 208-09 (1922) (interstate movement 
of teams merely incidental to purely state activity). Though not without criticism, 
subsequent decisions have consistently followed this rule. As a result, antitrust laws 
provide no remedy for a ballplayer who has been damaged by the restrictions on com- 
petirion imposed by organized baseball. See Toolson v. New York Yankees, Inc., 346 
US. 356, 357 (1953); Flood v. Kuhn, 316 F. Supp. 271, 278 (S.D.N.Y. 1970), aff’d, 
443 F.2d 264 (2d Cir.), cert, granted, 40 U.S.L.W. 3181 (U.S. Oct. 19, 1971). No other 
sport, however, enjoys this privilege. See, e.g., Radovich v. National Football League,

U.S. 445, 451 (1957); United States v. International Boxing Club, 348 U.S. 236, 
241-45 (1955); Deesen v. Professional Golfers’ Ass’n, 358 F.2d 165, 171 (9th Cir. 1966). 
Federal law provides, however, that the antitrust laws shall not apply to any agreement 
among persons engaging in the organized professional team sports of football, baseball, 
basketball, or hockey by which any league of clubs sells its rights in the sponsored 
telecasting of its games. 15 U.S.C. § 1291 (1970).

39 See Tepler v. Frick, 204 F.2d 506, 507 (2d Cir. 1953); Molinas v. National Basket
ball Ass’n, 190 F. Supp. 241, 243 (S.D.N.Y. 1961).

40 The Sherman Antitrust Act provides, in part: “Every contract, combination in the 
form of trust or otherwise, or conspiracy in restraint of trade or commerce among 
the several states ... is declared to be illegal.” 15 U.S.C. § 1 (1970). The Supreme Court, 
however, has held that a contract or conspiracy is illegal under this section of the 
Act only if the resulting restraints of trade are unreasonable. See United States v. 
Arnold, Schwinn & Co., 388 U.S. 365, 374 (1967); White Motor Co. v. United States, 
372 U.S. 253, 261 (1963); Standard Oil Co. v. United States, 221 U.S. 1, 59-60 (1911).

41 See Deesen v. Professional Golfers’ Ass’n, 358 F.2d 165, 170-71 (9th Cir. 1966); 
Molinas v. National Basketball Ass’n, 190 F. Supp. 241, 243-44 (S.D.N.Y. 1961).
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applied to provide an athlete with relief from sanctions imposed under 
broad regulatory clauses which restrain competition but which have no 
rational relation to the sport’s legitimate interests. Restrictive judicial 
application of the rule, however, has severely limited further relief. In 
cases involving athletic skill,42 gambling,43 or contractual control over 
an athlete’s services,44 for example, courts have consistently found anti
competitive actions by sports organizations justified under the rule of 
reason. Present application of antitrust law, therefore, clearly fails to 
afford an athlete adequate relief.

42 A court sustained the PGA’s decision to drop a golfer from its pro tour on grounds 
that his athletic ability was insufficient, even though the decision effectively precluded 
the golfer from participating in any big money tournaments. Deesen v. Professional 
Golfers’ Ass’n, 358 F.2d 165 (9th Cir. 1966).

43 One court sustained a basketball commissioner’s summary dismissal of an athlete 
who admitted betting on games, even though the result permanently deprived the 
athlete from earning a living at his chosen profession. Molinas v. National Basketball 
Ass’n, 190 F. Supp. 241 (S.D.N.Y. 1961).

44 The courts have held that professional basketball’s contractual provisions which 
give its teams the option to unilaterally renew a player’s contract in the event they 
cannot come to terms does not violate the federal antitrust laws. See Washington 
Capitols Basketball Club, Inc. v. Barry, 419 F.2d 472, 477-78 (9th Cir. 1969); Central New 
York Basketball, Inc. v. Barnett, 181 N.E.2d 506, 516-17 (C.P. Cuyahoga County Ohio 
1961). A similar option clause incorporated into the uniform football player’s contract 
has likewise been upheld. See Dallas Cowboys Football Club v. Harris, 348 S.W.2d 37, 
47 (Tex. Civ. App. 1961).

45 Employment contracts in professional sports are used almost exclusively by team 
sports. To preserve morale and maintain similar working conditions, league rules 
require that all such contracts be uniformly drafted by the league. See Major League 
Rule 3, in Blue Book 512-13. See also ABA By-Laws, art. XVII, § 2, at 49; NFL Const. 
art. XV, § 15.1, at 49.

46See, e.g., Schultz v. Los Angeles Dons, Inc., 107 Cal. App. 2d 718, 238 P.2d 73 
(Dist. Ct. App., 1951) (injured football player awarded balance of season’s salary); 
Egan v. Winnepeg Baseball Club, 96 Minn. 345, 104 N.W. 947 (1905) (baseball manager 
recovered salary for services rendered prior to release); Johnson v. Green Bay Packers, 
Inc., 272 Wis. 149, 74 N.W.2d 784 (1956) (football player released in violation of con
tractual terms recovered balance of season’s salary).

W See American Basketball Ass’n Uniform Player Contract 51 2 (1971); Uniform 
Player’s Contract 51 2 (1971) (baseball). See generally Football Players’ Agreement 
art. IV, at 7-13.

43 Player contracts typically include provisions which obligate the athletes to abide

An additional legal protection often relied upon by professional ath
letes has been the enforcement of employment contracts,45 under which 
individuals are granted relief if their employers fail to comply with 
contractual obligations.46 However, since an employer’s major obli
gation under such a contract is generally payment of a specified salary,47 
the contract affords an athlete little protection from unreasonable re
strictions on personal liberties.48 In fact, the employment contract may
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form the legal basis for finding an athlete subject to a myriad of rules 
and regulations which serve only to abridge his personal liberties. Most 
uniform player contracts provide that the employer can terminate the 
agreement on short notice if a player’s services are unsatisfactory,49 and 
though an employer’s dissatisfaction must be real and in good faith,50 
the reasonableness of the grounds for termination are not subjected to 
close judicial scrutiny.51 Thus, although an athlete’s contract can protect 
him from dismissal without cause,52 it is obvious that this protection, 
standing alone, is incapable of protecting the athlete from arbitrary or 
unreasonable regulations.53
by the same broad restrictions on player conduct set forth in the league constitution or 
by-laws. See American Basketball Ass’n Uniform Player Contract 5i 3 (1971); Uniform 
Player's Contract 51 9(a) (1971) (baseball).

49 For example, baseball’s Uniform Player’s Contract provides that a team may termi
nate a player’s contract upon written notice should the player at any time:

(1) fail, refuse, or neglect to conform his personal conduct to the standards 
of good citizenship and good sportsmanship or to keep himself in first-class 
physical condition or to obey the Club's training rules; or
(2) fail, in the opinion of the Club’s management, to exhibit sufficient skill 
or competitive ability to qualify or continue as a member of the Club’s team.

Uniform Player’s Contract 5! 7(b) (1971). Before a baseball club can terminate a 
player’s contract, however, it must request waivers by offering his contract to any 
other club. If this offer is not accepted within six days, the obligations under the con
tract are terminated upon the club’s prompt notification to the player that his contract 
has not been claimed. Id. at 51 7(g).

An athlete who is released by his team, however, is entitled to compensation for the 
period he has served plus any termination pay which his contract may provide. Id. 
at r, 7(c)-(f); see American Basketball Ass’n Uniform Player Contract 51 12(e) (1971); 
Football Players’ Agreement art. IV, at 13.

50 See, e.g., Rife v. Mote, 210 Ark. 629, 197 S.W.2d 277 (1946); Ferris v. Polansky, 
191 Md. 79, 59 A.2d 749 (Ct. App. 1948); Hardison v. Belo Corp., 247 S.W.2d 167 
(Tex. Civ. App. 1952).

51 See, e.g., Tow v. Miners Memorial Hospital Ass’n, 305 F.2d 73 (4th Cir. 1962); 
Tiffany v. Pacific Sewer Pipe Co., 180 Cal. 700, 182 P. 428 (1919); Blue v. Hazel-Atlas 
Glass Co., 106 W. Va. 642, 147 S.E. 22 (1929). In an attempt to limit a team’s broad 
discretion in terminating employment agreements, some athletes have negotiated a 
so-called “no-cut” contract, whereby their team is legally prevented, under certain 
conditions, fiom releasing them for a specified period. These provisions have generally 
been upheld in court. See Johnson v. Green Bay Packers, Inc., 272 Wis. 149, 74 NAV.2d 
784 (1956). Of course, only a relatively small number of athletes, usually younger 
players of exceptional ability, arc presently able to convince team owners to make such 
a commitment, and this legal safeguard is not realistically available to the vast majority 
of professional athletes.

L~See Tollefson v. Green Bay Packers, Inc., 256 Wis. 318, 323, 41 N.W.2d 201, 204 
(1950).

For the purpose of fairly resolving certain complaints involving the rules and regu
lations promulgated by a particular sport, some player organizations have established 
grievance procedures which are now incorporated into the uniform employment con
tracts. See Baseball Players’ Agreement art. X, at 9-14; Football Players’ Agreement 
arts. IX, X, at 21-25. Probably the most comprehensive of these agreements is the one 
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Because of narrow judicial constructions and the inherent limitations 
of antitrust and contract law, alternative legal remedies are necessary to 
prevent arbitrary or excessive disciplinary actions in professional sports. 
One such remedy might be to extend the protection against the unrea
soned expulsion of members of a private association54 to individuals 
connected with professional sports organizations. This remedy, how
ever, can be applied to professional sports only if two requirements are 
met: 1) a sports organization must fall within the definition of a legal 
association; and 2) a sports organization must qualify as the type of 
association into whose internal affairs courts are willing to intervene.

adopted by organized baseball, wherein players can seek redress through impartial and 
binding arbitration. Baseball Players’ Agreement art. X, at 12. Even under the 
relatively sophisticated baseball agreement, however, player complaints concerning action 
taken by the Commissioner involving the preservation of the integrity of baseball, or 
the maintenance of public confidence in baseball, are not subject to the grievance pro
cedure. Id. at 9.

54 Under this already developed body of law, courts will overturn the expulsion or 
exclusion of an association member or applicant where the action is found to be con
trary to public policy or natural justice. See Falcone v. Middlesex County Medical 
Soc’y, 34 N.J. 582, 590-91, 170 A.2d 791, 796 (1961). However, no such right can be 
vested in one who is not yet a member. See Hurwitz v. Directors Guild, 364 F.2d 
67, 71 (2d Cir. 1966). The erosion of this distinction in cases involving labor unions 
has been considerable. See generally Summers, The Right to Join a Union, 47 Colu.m. 
L.Rev. 33 (1947).

55 The term “association” does not have a fixed meaning as is accorded to partner
ships and corporations. Cleveland Trust Co. v. Commissioner, 115 F.2d 481, 483 (6th Cir. 
1940); Roach & Co. v. Harding, 348 Ill. 454, 464, 181 N.E. 331, 336 (1932).

56 See Penrod Drilling Co. v. Johnson, 414 F.2d 1217, 1222 (5th Cir. 1969); Weaver 
v. First Nat’l Bank, 216 Ark. 199, 207, 224 S.W.2d 813, 817 (1949); Chicago Grain 
Trimmers Ass’n v. Murphy, 389 Ill. 102, 107, 58 N.E.2d 906, 908 (1945). The term 
is often used as a synonym for “company” or “society.” Stampolis v. Lewis, 186 Pa. 
Super. 285, 288, 142 A.2d 348, 349 (1958). The term may also be applied to a nonprofit 
corporation. People v. Brandcr, 244 Ill. 26, 31, 91 N.E. 59, 60 (1910). By their very 
nature, as groups of workers who combine to secure the best possible wages and condi
tions, labor unions may be considered associations. See Stone v. Textile Examiners Em
ployers’ Ass’n, 137 App. Div. 655, 658, 122 N.Y.S. 460, 462 (1910); cf. James v. Marin- 
ship, 25 Cal. 2d 721, 731, 155 P.2d 329, 335 (1944).

57 The PGA Constitution specifically refers to qualified professional golfers as mem
bers of an association. See PGA Rules art. Ill, § 2, at 8. Members of the USLTA 

Although the legal definition of a private association is vague,55 it is 
generally construed in terms of individual or organizational persons con
tractually united for a common purpose,56 in which “membership" con
sists of recognition by both the individual and the association of recipro
cal privileges and duties. Accordingly, it should be clear that ath etes 
who engage in individual sports, such as golf or tennis, and who establish 
and submit themselves to regulation by an organization for pursuit of 
prize money, may be considered members of an association.57 Con- 
r
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versely, participants in sports regulated by the state are not members of 
an association, but are merely individuals engaged in an occupation 
regulated by a statutory scheme.58 The classification of players par
ticipating within the professional leagues which control team sports 
cannot be as easily resolved. While it is clear that sports leagues are 
themselves associations, comprising the various team franchises,59 asso
ciation membership does not necessarily extend to individual players as 
“employees'’ of the franchises.60 Nevertheless, since athletes engaged 
in team sports are subject to the rules and regulations of the league and 
are purported to be beneficiaries of the league’s actions,61 they could and 
should be considered members of an association under the currently 
accepted definition of membership.

include clubs and other organizations interested in the development of tennis, rather 
than the tennis players themselves. The Constitution: United States Lawn Tennis 
Ass n art. I, reprinted in United States Lawn Tennis Ass’n Official Tennis Year
book and Guide 389 (1970). In this sense tennis players are similar to athletes who 
participate in team sports. See note 60 infra and accompanying text.

58 Virtually the only responsibility common to licensees of governmental athletic 
commissions is the legal duty to abide by the rules promulgated by the commissions. 
See generally D.C. Code Ann. § 2-1213 (1967); III. Ann. Stat. ch. 10 4/5, § 126 (Smith- 
Hurd Supp. 1971); N.Y. Unconsol. Laws § 8912 (McKinney 1961). Broadening the 
definition of association to include state regulated sports would require a finding that 
individuals who obtain licenses to engage in any government regulated occupation are 
association members, since the licenses issued to such individuals are indistinguishable in 
form and substance from those granted to professional athletes licensed by the govern
ment. Compare D.C. Code Ann. 2-301 to -331, 2-911 to -931, 2-1101 to -1118 (1967) 
(licensing dentists, accountants, and barbers) with id. 2-1210 to -1226 (1967) licensing 
boxers and wrestlers).

59 By their own description, the organizations governing team sports are associations. 
See, e.g-, NFL Const, art. I, § 1.1, at 9; ABA By-Laws, art. I, § 1, at 1 & art. II, 
i 2, at 2; National Hockey League Const, art. I, reprinted in 1951 Hearings, pt. 3, at 
3011. As one court has stated: “Each of the leagues is an unincorporated association 
. . . .” American Football League v. National Football League, 205 F. Supp. 60, 62 
(D. Md. 1962), affd, 323 F.2d 124 (4th Cir. 1963). Baseball is somewhat different in 
that there are two major leagues, the National and the American, each describing itself 
as an association and each voluntarily submitting itself to the authority of the Com
missioner. See Blue Book 601-06.

60 For example, while the baseball player’s contract provides that the parties thereto 
are the club and the player, it further provides that it is the club which is the member 
of the association. Specifically, it is stated that “(t]he Club is a member of the American 
League [or National League] of Professional Baseball Clubs, a voluntary association of 
twelve member Clubs . . . .” Uniform Player’s Contract (1971).

61 For example, major league baseball has created an Executive Council which has 
jurisdiction to promote and protect the interests of the leagues, the clubs, and especially 
the players. See Major League Agreement art. II, 1, 2(b), reprinted in Blue Book 
502-03. In addition, the Council is to “insure to them [players] advancement in their 
profession and fair and adequate compensation commensurate with their individual skill, 
expertness and experience.” Id. $ 2(b), reprinted in Blue Book 503.
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Merely establishing membership, however, does not guarantee to 
members of an association legal protection from arbitrary or excessive 
disciplinary action, since courts have traditionally been reluctant to 
intervene in the internal affairs of such associations.02 A number of 
recent decisions, however, indicate an increasing judicial willingness to 
review association actions where it is shown that an association servings c 
a public purpose bars nonmembers from engaging in a particular pro
fession or occupation.03 A synthesis of these decisions indicates that 
judicial intervention in such disciplinary matters is founded upon three 
criteria: 1) membership is essential to an individual’s livelihood;04 2) the 
association performs a quasi-public function;05 and 3) judicial action will 
not seriously impair the proper goals of the organization.00

62 See, e.g., North Dakota v. North Central Ass’n of Colleges and Secondary Schools, 
99 F.2d 697 (7th Cir. 1938) (expulsion from a college accreditation society); Fish v. 
Huddell, 60 App. D.C. 263, 51 F.2d 319 (1931) (suspension of labor union member); 
Grand Lodge Order v. Schuetze, 36 Tex. Civ. App. 529, 83 S.W. 241 (1904) (exclusion 
from a fraternal order). For an excellent discussion of this judicial attitude, see Chafee. 
The Internal Affairs of Associations Not for Profit, 43 Harv. L. Rev. 993 (1930).

63 See Sanders v. International Ass’n of Bridge Workers, 130 F. Supp. 253, 258 (W.D. 
Ky. 1955) (labor union); McCune v. Wilson, 237 So. 2d 169, 172-73 (Fla. Sup. Ct. 1970) 
(association of real estate appraisers); Falcone v. Middlesex County Medical Soc’v, 34 
N.J. 582, 590-91, 170 A.2d 791, 796 (1961) (medical society). As the Falcone court 
expressed it:

We are here concerned with and therefore deal solely with an organization, 
membership in which may ... be viewed as “an economic necessity”; in 
dealing with such an organization, the court must be particularly alert to 
the need for protecting the public welfare and advancing the interests 
of justice by reasonably safeguarding the individual’s opportunity for earning 
a livelihood, while not impairing the proper standards and objectives of the 
organization.

34 N.J. at 592, 170 A.2d at 796-97.
64 In setting aside the disciplinary action imposed by a labor union on one of its 

members, one court noted that “by the judgment of expulsion for life ... a man ap
proaching middle age with a lifetime of experience in a chosen field ... is for all 
practical purposes economically destroyed.” Sanders v. International Ass’n of Bridge 
Workers, 130 F. Supp. 253, 258 (W.D. Ky. 1955). Other courts have intervened in the 
internal affairs of associations for the same reason. See James v. Marinship Corp., 25 
Cal. 2d 721, 155 P.2d 329 (1944); Carroll v. Electrical Workers Local 269, 133 N.J. Eq. 
144, 31 A.2d 223 (Ch. 1943).

65 See Marjorie Webster Jr. College v. Middle States Ass’n, 302 F. Supp. 459, 469 
(D.D.C. 1969) (college excluded from an accreditation society performing a public 
function); McCune v. Wilson, 237 So. 2d 169 (Fla. Sup. Ct. 1970) (broker expelled 
from real estate institute serving a quasi-public function); Falcone v. Middlesex County 
Medical Soc’y, 34 N.J. 582, 170 A.2d 791 (1961) (qualified physician excluded from 
medical society which served the public interest).

66 Falcone v. Middlesex County Medical Soc’y, 34 N.J. 582, 592, 170 A.2d 790, 797 
(1961). See generally Hurwitz v. Directors Guild, 364 F.2d 67, 72 (2d Cir. 1966) (asso
ciation’s method of protecting its legitimate interests held improper); Deesen v. Pro-
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It is clear that professional athletic organizations exercise virtually 
monopolistic control over their respective sports, making membership 
therein a prerequisite for an individual athlete’s pursuance of his chosen 
profession.07 Although a somewhat more difficult question, it also seems 
clear that sports organizations serve a quasi-public function by main
taining competition and preserving the integrity08 of activities which, 

fessional Golfer's Ass’n, 358 F.2d 165, 172 (9th Cir. 1966) (an association’s enforcement 
of reasonable rules to promote its objectives is not a violation of antitrust laws); 
Bernstein v. Alameda-Contra Costa Medical Ass’n, 139 Cal. App. 2d 241, 293 P.2d 862 
(Dist. Ct. App. 1956) (association’s by-laws not enforcible if against public policy).

67 All the members of a sports organization must agree to honor its disciplinary ac
tions. See, e.g^ Major League Rule 15, in Blue Book 545-46; NFL Const, art. IX, § 2, 
at 36-37 & art. XVIII, § 6(d), at 57; National Hockey League By-Laws § 17(2), (3), 
reprinted in 1957 Hearings, pt. 3, at 3066. A suspended player, moreover, may not play 
with any other club during the period of his suspension. See, e.g., Major League Rule 
13 a), in Blue Book 544; NFL Const, art. XVII, § 17.12, at 60-61; ABA By-Laws, art. 
XV, 4, at 36. In those few sports not controlled by a single organization, suspensions 
and expulsions are often honored secretly or informally. When NFL stars Paul Hor- 
nung and Alex Karras were suspended for gambling activities in 1963, the rival AFL 
stated that it would not attempt to recruit the players even though there was no agree
ment between the two leagues. See N.Y. Times, Apr. 18, 1963, at 41, col. 1. However, 
basketball player Connie Hawkins played with the ABA for several years even though 
‘blacklisted” by the NBA for alleged gambling activities. See N.Y. Times, June 21, 
1969, at 20, col. 2.

George Ratterman, Legal Counsel for the AFL Players Association, testified before 
a congressional committee that two “extremely capable” players were unable to find 
employment in either league after “playing out their options.” He attributed this to 
certain agreements among owners not known to the public. 1965 Hearings on S. 950, 
supra note 1, at 204. Similar agreements have been alleged with respect to baseball’s 
waiver rule. See Organized Baseball 150-51.

63 With regard to baseball, one court stated:
Baseball has been the national pastime for over one hundred years and 
enjoys a unique place in our .American heritage. Major league professional 
baseball is avidly followed by millions of fans, looked upon with fervor 
and pride and provides a special source of inspiration and competitive team 
spirit especially for the young.

Baseball’s status in the life of the nation is so pervasive that it would not 
strain credulity to say the Court can take judicial notice that baseball is 
everybody’s business. To put it mildly and with restraint, it would be un
fortunate indeed if a fine sport and profession, which brings surcease from 
daily travail and an escape from the ordinary to most inhabitants of this 
land, were to suffer in the least because of undue concentration by any one 
or any group on commercial and profit considerations. The game is on 
higher ground; it behooves every one to keep it there.

Flood v. Kuhn, 309 F. Supp. 793, 797 (S.D.N.Y. 1970).
With the rising popularity of other sports such as football, basketball, hockey, golf, 

and tennis, it is probable that they would now be accorded similar recognition. See 
Deesen v. Professional Golfer’s Ass’n, 358 F.2d 165, 166-67 (9th Cir. 1966); American 
Football League v. National Football League, 205 F. Supp. 60, 65-79 (D. Md. 1962), 
afi'd, 323 F.2d 124 (4th Cir. 1963).
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in effect, have become forms of public entertainment. In addition, some 
type of state regulation would be needed in the absence of supervision 
by sports organizations.69

69 One example of present regulation of sports can be found in federal anti-bribery 
statutes. See 18 U.S.C. § 224 (1970).

70 As one court expressed this concept:
We hold that a private organization, particularly if tinged with public 
stature or purpose, may not expel or discipline a member adversely affecting 
substantial property, contract or other economic rights, except as a result 
of fair proceedings which may be provided for in organization by-laws, 
carried forward in an atmosphere of good faith and fair play.

McCune v. Wilson, 237 So. 2d 169, 173 (Fla. Sup. Ct. 1970).
71 See note 66 supra and accompanying text.
72 The Supreme Court has long recognized that the opportunity to work for a living 

in the common occupations of the community is the essence of personal freedom em
bodied in the United States Constitution. Truax v. Raich, 239 U.S. 33, 41 (1915). More
over, on numerous occasions throughout our history the Court has intervened to protect 
an individual’s right to follow the lawful occupation of his choice. See, e.g., Schware 
v. Board of Bar Examiners, 353 U.S. 232 (1957) (attorney); Wieman v. Updegraff, 344 
U.S. 183 (1952) (college professor); Truax v. Raich, 239 U.S. 33 (1915) (cook). In 
some circumstances, however, countervailing interests supercede judicial protection of 
an individual’s right to pursue an occupation. See, e.g., Cafeteria and Restaurant Work
ers Union v. McElroy, 367 U.S. 886 (1961) (employee on a naval base unable to obtain 

Once these initial criteria are met, the relief requested by an excluded 
athlete must be balanced against any harm resulting to the interests of the 
sport. In general, an athlete will be denied relief where the basis for his 
punishment was a rule fairly enforced70 and reasonably related to the 
proper goals of the organization.71 While this balancing process clearly 
permits those disciplinary actions necessary to the maintenance of com
petition, it must not be applied to allow arbitrary or heavy-handed 
disciplinary actions by sports organizations under broad “detrimental 
conduct” clauses.

In view of the foregoing arguments, it is apparent that some sports 
organizations are, in fact, legal associations whose disciplinary activities 
should be subjected to judicial review. Thus, it should be clear that 
members of these organizations should be afforded the protections against 
unreasonable exclusion presently available to members of private 
associations.

Where courts refuse to extend the status of private associations to 
professional sports organizations, or where courts determine that a par
ticular organization does not satisfy the criteria of association essential 
to judicial intervention, an excluded or disciplined athlete may protect 
his right to pursue a chosen profession and to be free from arbitrary or 
unreasonable sanctions by relying on the protections afforded by the 
fourteenth amendment.72 These constitutional protections would pre
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vent professional sports organizations from punishing athletes in a man
ner repugnant to the concept of due process of law.73 Thus, for exam
ple, an athlete could claim the right to respond to the actions taken 
against him in a full and fair hearing.

a security clearance); Yakus v. United States, 321 U.S. 414 (1944) (adoption of wartime 
price regulations interfering with profits); Dent v. West Virginia, 129 U.S. 114 (1889) 
medical practitioner not qualified to obtain a state license for the practice of 

medicine). Nonetheless, it is well settled that a state cannot exclude a person from 
•he practice of any occupation in a manner or for reasons that contravene the due 
process or equal protection clauses of the fourteenth amendment. Schware v. Board of 
Bar Examiners, 353 U.S. 232, 238-39 (1957).

73 The concept of due process is not subject to fixed rules, but rather is related to 
the time, place, and circumstances of each case. Joint Anti-Fascist Refugee Comm. v. 
McGrath, 341 U.S. 123, 162-63 (1951) (Frankfurter, J., concurring). In an administrative 
case, the practices generally equated with due process include the right to a fair 
hearing upon adequate notice in which the parties are apprised of the charges against 
them, permitted representation by counsel, afforded the opportunity to present evidence 
on their behalf, and allowed to cross-examine witnesses. See Greene v. McElroy, 360 
U.S. 474, 496-97, 506-08 (1959). See generally Reilly v. Pinkus, 338 U.S. 269, 275-76

1949); Opp Cotton Mills, Inc. v. Administrator, 312 U.S. 126, 152-54 (1941). In addi
tion to these procedural safeguards, it also has been held that the due process clause 
affords certain substantive protections such as the prohibition of arbitrary rule en
forcement. See note 78 infra.

74 See Civil Rights Cases, 109 U.S. 3, 17-18 (1883). Once it has been determined, 
however, that federally protected rights have been invaded, the courts must adjust their 
remedies so as to grant the necessary relief. Bell v. Hood, 327 U.S. 678, 684 (1946). 
Under the Civil Rights Act of 1964, for example:

Every person who, under color of any statute, ordinance, regulation, cus
tom, or usage, of any State or Territory, subjects, or causes to be subjected, 
any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party injured in an action 
at lawr, suit in equity, or other proper proceeding for redress.

Civil Rights Act of 1964, 42 U.S.C. § 1983 (1970).
™See, e.g., Ariz. Rev. Stat. Ann. § 5-223 (Supp. 1971); Colo. Rev. Stat. Ann. 
129-1-1 (1963); III. Ann. Stat. ch. 104/5, § 103 (Smith-Hurd Supp. 1971). The courts 

have decided that sports such as boxing and wrestling are proper subjects for state 
regulation. See, e.g., Ali v. State Athletic Comm’n, 308 F. Supp. 11, 16 (S.D.N.Y. 1969); 
Antlers Athletic Ass’n v. Hartung, 85 Colo. 125, 129, 274 P. 831, 833 (1929); Fitzsimmons 
v. New York State Athletic Comm’n, 15 Misc. 2d 831, 832-35, 146 N.Y.S. 117, 120-22 
(Sup. Ct. 1914). The reasons prompting state regulation of boxing are two-fold—first, 
the desire to limit the brutal aspects of the sport and thus prevent serious injury to its 
participants; and second, the desire to protect the legitimate interests of the sport from 

Before a court can apply constitutional protections to a given case, 
however, it must find that the connection between the organization and 
the state is sufficient to support a conclusion that the organization’s 
activities constitute “state action.” 74 This requirement is easily met in 
sports such as boxing and wrestling, for the athletic commissions which 
most states have established to supervise these sports75 are in fact agencies 
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of the state and therefore clearly subject to due process limitations.76 
Thus, courts will review the actions of these commissions to insure that 
both the procedural77 and substantive78 protections afforded by the due 
process clause of the fourteenth amendment are complied with. Fur
thermore, under the fourteenth amendment, courts can protect an athlete 

gamblers and other unsavory characters. See id. at 831, 146 N.Y.S. at 120. For these 
reasons, some states have outlawed professional boxing altogether. See Conn. Gen. 
Stat. Ann. § 53-200 (Supp. 1970); Fla. Stat. Ann. § 540.01 (1963).

76 Ali v. Division of State Athletic Comm’n, 316 F. Supp. 1246, 1250 (S.D.N.Y. 1970). 
Though some jurisdictions still disagree as to whether the property interest in a licensed 
occupation is a privilege or a right, it is well settled that no matter what terminology 
is used, the restrictions inherent in the fourteenth amendment still apply. State ex rel. 
Orleans Athletic Club v. Louisiana State Boxing Comm’n, 163 La. 418, 423, 112 So. 31, 
32-33 (1927); Christensen v. Helfand, 208 Misc. 302, 305, 143 N.Y.S.2d 285, 288 (Sup. Ct. 
1955).

77 See note 73 supra.
78 The disciplinary action of a state athletic commission will be overturned if it is based 

on a rule arbitrarily enforced. Ali v. Division of State Athletic Comm’n, 316 F. Supp. 
1246, 1250 (S.D.N.Y. 1970). In determining arbitrariness, courts will scrutinize a de
cision to see if it was based on whim or personal prejudice. Id. A similar standard has 
been applied in cases involving persons other than athletes. E.g., Cohen v. Hurley, 
366 U.S. 117, 123-25 (1961) (an attorney disbarred without any evidence of personal 
wrongdoing); Niemotko v. Maryland, 340 U.S. 268, 272 (1951) (refusal to grant park 
permit to a religious group after similar permit was granted to fraternal society); Yick 
Wo v. Hopkins, 118 U.S. 356, 366 (1886) (municipal building code enforced only 
against Orientals). The action of a state commission will also be overturned if it is not 
reasonably related to the proper purposes of the state’s statutory scheme. See Schware 
v. Board of Bar Examiners, 353 U.S. 232 (1957); Katch v. Board of River Port Pilot 
Comm’rs, 330 U.S. 552, 556 (1947). See generally Cramp v. Board of Public Instruction, 
368 U.S. 278 (1961); DeVeau v. Braisted, 363 U.S. 144 (1960); Barsky v. Board of 
Regents, 347 U.S. 442 (1954). In investigations regarding the licensing of professional 
boxers and wrestlers, inquiries into matters pertaining to health and athletic prowess 
are certainly related to the purposes of state regulation, and many states even require 
an athlete to undergo a thorough physical examination prior to each bout. E.g., Xriz. 
Rev. Stat. Ann. § 5-233 (Supp. 1971); Colo. Rf.v. Stat. Ann. § 129-1-10 (1963); Wash. 
Rev. Code Ann. § 67.08.090 (1962). In determining whether the action of a state com
mission is reasonably related to the purposes of the state’s statutory scheme, however, 
the commissions are given broad discretion and can weigh many intangible factors not 
directly related to a person’s skill or proficiency in the profession regulated. For 
example, a boxing commission’s requirement of good moral character has been upheld 
as a proper prerequisite for the issuance of a license. Ali v. Division of State Athletic 
Comm’n, 316 F. Supp. 1246, 1249-50 (S.D.N.Y. 1970). Similar occupational qualifications 
have been upheld by the courts, notwithstanding the fact that they are not dircctlv 
related to a person’s skill or proficiency in the profession regulated. See, e.g., DeVeau 
v. Braisted, 363 U.S. 144 (1960) (service as officer of a longshoreman’s union pro
hibited on basis of criminal conviction); Barsky v. Board of Regents, 347 U.S. 442 
(1954) (physician’s license revoked for failure to produce subpoenaed papers for a con
gressional committee); Board of Governors v. Agnew, 329 U.S. 441 (1947) (securities 
underwriter prevented from becoming a federal bank director because of possible con
flict of interests).
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from action by a state commission which infringes upon those freedoms 
in the Bill of Rights which have been held to be embodied in the due 
process clause of the fourteenth amendment.79 Thus, such athletes can
not be deprived of the opportunity to earn a living at their chosen 
professions for reasons that are arbitrary or unrelated to the proper 
purposes of the state’s regulatory scheme.

‘JSee Miranda v. Arizona, 384 U.S. 436 (1966) (privilege against self-incrimination 
under fifth amendment); Mapp v. Ohio, 367 U.S. 643 (1961) (right of privacy under 
fourth amendment); Whitney v. California, 274 U.S. 357, 372-79 (1927) (Brandeis, J., 
concurring) (freedom of expression under first amendment). A number of cases have 
held, however, that a public employee’s right to speak freely is not absolute and must
1 balanced against the function of the public agency to insure that the administration 
of the public service for which he is employed is not impaired. See generally Belshaw
v. City of Berkeley, 246 Cal. App. 2d 493, 54 Cal. Rptr. 727 (Dist. Ct. App. 1966);
Citv of St. Petersburg v. Pfeiffer, 52 So. 2d 796 (Fla. Sup. Ct. 1951); In re Gioglio, 104 
N.J. Super. 88, 248 A.2d 570 (Middlesex County Ct. 1968). In a similar vein, it has 
been decided that certain public employees’ freedom of association can be limited when 
the restriction would be in the best interests of the job. DeGrazio v. Civil Service 
Conim’n, 31 Ill. 2d 482, 202 N.E.2d 522 (1964) (police department’s dismissal of police 
lieutenant for conduct unbecoming an officer upheld on grounds that officer associated 
with known underworld figure).

' ’ Many of the team franchises in professional sports are owned by private corpora
tions. For example, the New York Yankees are owned by CBS, and the Chicago White 
Sox are a subsidiary of Artncll Industries.

51 See Civil Rights Cases, 109 U.S. 3 (1883).
52 In 1927 the Supreme Court held that a Texas statute barring Negroes from par- 

ticip.iting in Democratic Party primaries violated the fourteenth amendment. Nixon v. 
ILrndon, 273 U.S. 536, 540 (1927). Following this decision, the Texas legislature em- 
powcred the Democratic Party to prescribe its own voting qualifications which were 
likewise struck down on grounds that these qualifications excluded Negroes and con
st.tuted state action violative of the fourteenth amendment. Nixon v. Condon, 286 
U.S. 73, 88 (1932). A subsequent party resolution limiting membership in the Demo
cratic Partv to whites, was upheld on grounds it was private action not subject to the 
sanctions of the fourteenth and fifteenth amendments. Groovey v. Townsend, 295 U.S. 

45, 49-53 ( 1935). Nine years later this decision was reversed. The Court recognized 
that the place of primary elections in the electoral scheme made it clear that state 
delegation to a political party of the power to fix qualifications for participation in 
such elections constituted state action. Smith v. Allwright, 321 U.S. 649, 663 (1944). 
See also Terry v. Adams, 345 U.S. 461 (1953).

In contrast to state regulated sports, state action is less easily found 
where an athlete participates in a team or individual sport having no 
such readily apparent connections with the state.80 Early cases held sim
ilar private endeavors absolutely free of fourteenth amendment restric
tions?* 1 This strict interpretation of the law has been modified recently 
bv a line of cases finding state action wherever private organizations 
perform a public function?2 * * 5 Moreover, courts have broadened the 
concept even further through the imposition of constitutional restrictions 
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on private businesses which merely lease their premises from public 
institutions.83 84

83 See, e.g., Turner v. City of Memphis, 369 U.S. 350 (1962) (privately owned res
taurant leased in a public airport); Derrington v. Plummer, 240 F.2d 922 (5th Gr. 
1956), cert, denied, 353 U.S. 924 (1957) (cafeteria in a courthouse leased to a private 
party); Jones v. Marva Theatres, Inc., 180 F. Supp. 49 (D. Md. 1960) (theatre in city 
hall leased to a private corporation). Courts have even found state action in cases 
where private facilities have taken the appearance of public property. See, e.g., Amal
gamated Food Employees Union v. Logan Valley Plaza, 391 U.S. 308 (1968) (mall in 
a privately owned shopping center); Evans v. Newton, 382 U.S. 296 (1966) (privately 
owned park, publicly maintained); Marsh v. Alabama, 326 U.S. 501 (1946) (company- 
owned streets and sidewalks contiguous to the streets and sidewalks of a town). But 
see Grossner v. Trustees, 287 F. Supp. 535 (S.D.N.Y. 1968) (refusal to find state action 
in the case of a privately-owned university).

The expanded definition of state action has been developed primarily through cases 
involving racial discrimination decided under the equal protection clause of the four
teenth amendment. In contrast, the problem of employee discipline in professional 
sports demands resolution under the due process clause. The expanded definition of 
state action, however, is applicable to both equal protection and due process, as is clear 
from the parallel construction of the two clauses indicating that the same interpretation 
of state action should be applied to each. The merging concepts of due process md 
equal protection are readily apparent when a court is compelled to read a prohib’uon 
of racial discrimination into the due process clause of the fifth amendment. S a 
generally Nash v. Air Terminal, 85 F. Supp. 545 (E.D. Va. 1949). In Nash, the court 
reasoned that “unless provision was made for substantially equal accommodations for 
the plaintiff as a Negro citizen, she was deprived ... of her rights without due process 
of law, contrary to the Fifth Amendment of the Constitution of the United States.” 
Id. at 549. Moreover, in at least one case the Supreme Court has found that a private 
organization closely connected with the government must afford procedural safe 
guards to those affected by its sanctions. See Silver v. New York Stock Exchange. 
373 U.S. 341, 349-51, 364-65 (1963). Though at first this appears to place a great burden 
on private employers, procedural safeguards have long been guaranteed to virtually 
every public employee in accordance with state and federal civil service laws. Eg., 
Civil Service Act of 1959, 5 U.S.C. § 7512 (1970); Cal. Gov’t Code §§ 19570-88 (West 
1963); N.Y. Civ. Serv. Law § 75 (McKinney Supp. 1971); Ohio Rev. Code Ann. 
§§ 143.27, 143.30 (Page 1962). But see Browns v. Mitchell, 409 F.2d 593, 596 (10th Cir. 
1969).

84 The Supreme Court has noted that the distinction between private and state action 
is sometimes difficult because of the fact that apparently private conduct may become 
so entwined with governmental policies, so connected with governmental participation, 
or so impregnated with a governmental character as to become subject to fourteenth 
amendment limitations depending on the vagaries of judicial inclination. Evans v. 
Newton, 382 U.S. 296, 299 (1966).

85 Tn 1961 the Supreme Court ordered a privately owned restaurant, leasing business 

Despite certain ambiguities in the present definition of state action,M 
it is clear that a private enterprise operating as a public accommodation 
and continuously conducting a major part of its business in a facility 
either constructed with government aid or so closely situated to a pub
lic facility as to assume that facility’s characteristics will be subject to 
the constitutional limitations of state action.85 Since most of the stadiums 
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used by team sports are operated on a continuing, albeit seasonal, basis, 
are open to the general public, and are owned or financed in varying 
decrees bv government entities, the activities conducted by private 
athletic organizations in these stadiums could be considered state action 
for fourteenth amendment purposes.86 87 Moreover, numerous other inci
dents of crovernmental participation in team sports provide additional 
justification for a finding of governmental involvement sufficient to con
stitute state action. These incidents include state aid in the construction 
of special transportation facilities to encourage attendance at sports 
events,57 municipal assistance in providing law enforcement officers nec- 
essarv to police crowds,88 and legislative enactment of various provisions 

space in a publicly financed parking facility, to end its policy of racial segregation on 
grounds that its activities violated the fourteenth amendment. See Burton v. Wilmington 
Parking Authority, 365 U.S. 715 (1961). In summarizing its decision, the Court stated 
that, u[sSpecifically defining the limits of our inquiry, what we hold today is that when 
a State leases public property in the manner and for the purpose shown to have been 
the case here, the proscriptions of the Fourteenth Amendment must be complied with 
: y the lessee as certainly as though they were binding covenants written into the agree
ment itself.’’ Id. at 726. These limits on fourteenth amendment applications indicate 
that in order to constitute state action the nature of the lessee’s business must be one 
which is open to the public. These businesses may be classified as public accommoda
tions, which include stadiums and sports facilities. See Civil Rights Act of 1964, 42 
U.S.C. ' 2OOOa(b)(3) (1970). Though the connection between the state and the private 
business activity in Burton was based on the lessor-lessee relationship, state participation 
through any arrangement, management, funds, or property is sufficient to support a 
finding of state action. Cooper v. Aaron, 358 U.S. 1, 19 (1958); see, e.g., Evans v. 
Newton, 382 U.S. 296 (1966) (finding state action in the public maintenance of private 
property); Shelley v. Kramer, 334 U.S. 1 (1948) (judicial enforcement of private 
covenants); Smith v. Allwright, 321 U.S. 649 (1944).

86 Of the 24 teams in major league baseball, only Boston, Chicago, Detroit and New 
York in the American League, and Chicago and Los Angeles in the National League do 
not play their home games in stadiums leased from municipal, county, or other govern
mental landlords. Letter from Alexander H. Hadden, General Counsel for the Commis
sioner of Baseball, to the Georgetown Law Journal, Mar. 23, 1971 (copy on file at 
Geo. L.J.). Of the 26 clubs in the NFL, only Boston, Dallas, Denver, Detroit, New 
Orleans, and the New York Giants do not lease their stadiums from public landlords. 
The New York Giants, however, have announced that they will move to a municipal 
stadium in New Jersey by 1974.

87 For example, Cincinnati’s new Riverfront Stadium has two state highways run
ning directly under the structure, and parking facilities, pedestrian bridges and railroad 
relocations will be paid at governmental expense. Riverfront Stadium Fact Sheet, en
closed in a letter from Roger Ruhl, the Cincinnati Reds Director of Publicity, to the 
Georgetown Law Journal, Feb. 18, 1971 (copy on file at Geo. L.J.). The Georgetown 
Law Journal conducted a survey to determine the connection between government and 
major league baseball by mailing a questionnaire to the public relations directors of all 
24 teams, 14 of whom responded. This survey indicated that governmental entities con
structed transportation facilities to aid at least five other teams. Georgetown Baseball 
Survey.

88 All teams answering this question indicated the existence of some police participa
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to promote local teams.89 In addition, the very existence of a franchise 
in a particular city is often due largely to special governmental induce
ments.90 The combination of these factors makes it clear that the state 
is significantly involved in the operation of team sports, and that this 
involvement should be sufficient to justify the extension of due process 
limitations to the organizations controlling team sports.

tion inside or outside the stadium. Many of the teams, however, also hire private 
ushers and security men. Georgetown Baseball Survey.

89 For example, St. Louis approved a $6 million bond issue for modernizing streets, 
lighting, and traffic control. Three other teams indicated similar legislation. George
town Baseball Survey. Indeed, the Wisconsin Supreme Court has observed that, “as a 
result of the Braves’ presence in Wisconsin, transportation facilities were expanded, 
municipal facilities were augmented, and industries of various types were created or 
expanded to support organized baseball in Milwaukee.” State v. Milwaukee Braves. Inc., 
31 Wis. 2d 699, 738-39, 144 N.W.2d 1, 22 (1966) (Heffernan, Hallows & Beilfuss, JJ, dis
senting).

99 One common form of inducement may be found in lucrative stadium leasing ar
rangements. For example, Atlanta’s Mayor Ivan Allen authorized plans for the con
struction of a multi-sports stadium even before the city had a baseball or football 
franchise. He then made a vigorous effort to attract a major team to the locale, eventually 
succeeding in luring the National League baseball club from Milwaukee. Minten, The 
Mayor Stirrenders Atlanta, Sports Illustrated, July 12, 1965, at 16. The Georgetown 
survey indicated that seven other municipalities played some part in attracting baseball 
franchises to their locales. Georgetown Baseball Survey. The most recent example of 
this type of activity is the shift of the Washington baseball franchise to Arlington, 
Texas.

91 For example, the Civil Rights Act of 1964, prohibiting racial discrimination in places
of public accommodation, is not applicable to private clubs, such as golf courses or tennis 
courts, not in fact open to the public. 42 U.S.C. § 2000a (e) (1970).

A different question is presented with regard to individual sports, 
such as golf and tennis. Incidents of state involvement are less frequent 
with relation to these activities than in state regulated or team sports.91 * 
The vast majority of facilities used in these sports are neither publicly 
financed nor used on a continuing basis for tournament play. Moreover, 
the extensive governmental promotion found in team sports does not 
exist with respect to most sporting events involving individual contes
tants. Thus, it would appear that the element of state action cannot be 
found in connection with individual sports and, as a result, participants 
in such sports are forced to rely upon alternative legal remedies for pro
tection from unreasonable disciplinary actions on the part of the sports 
organizations.

Even where the due process remedy is found to be applicable, how
ever, as in the case of state regulated and team sports, its effectiveness is 
far from complete. Due process, like the legal provisions forbidding 
unreasonable exclusion from a private association, suffers from limiting 
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defects.92 Most importantly, there exists a judicial reluctance to intervene 
in matters of athletic discipline except where there exists an obvious 
abuse of discretion.93 In addition, a lack of judicial expertise in the affairs 
of professional sports may easily lead to decisions which would obscure 
rather than clarify the limits of disciplinary discretion held by profes
sional sports organizations.94 Finally, it is also probable that disciplinary 
abuses will often remain unlitigated as a result of an athlete’s reluctance 
to appeal to the courts for fear of being informally excluded from his 
sport or “black-listed” as a troublemaker or clubhouse lawyer.95

•- 1 or example, such problems will include the expense and delay of court as opposed 
to agency adjudication. See K. Davis, Administrative Law Treatise § 1.05, at 39-40 
(1958).

• In 1952 the legal status of sports was uncertain. See Organized Baseball 1, 134-39. 
Since then the courts in several decisions have refused to grant relief from the harsh 
effects of disciplinary and other internal actions of sports organizations. See Deesen v. 
Professional Golfers Ass’n, 358 F.2d 165 (9th Cir. 1966); Flood v. Kuhn, 316 F. Supp. 
271 (S.D.N.Y. 1970), afi'd, 443 F.2d 264 (2d Cir.), cert, granted, 40 U.S.L.W. 3181 (U.S. 
Oct. 19, 1971); Molinas v. National Basketball Ass’n, 190 F. Supp. 241 (S.D.N.Y. 1961). 
A federal court recently justified its refusal to overturn a suspension of a boxing 
license by stating:

To implement its various objectives, the Commission is entitled to wide 
freedom both for expert technical controls and for more romantic, even 
mid-Victorian judgments of moral, quasi-aesthetic value.

Ali v. Division of State Athletic Comm’n, 308 F. Supp. 11, 16 (S.D.N.Y. 1969). But see 
Radovich v. National Football League, 352 U.S. 445 (1957); Ali v. Division of State 
Athletic Comm’n, 316 F. Supp. 1246 (S.D.N.Y. 1970).

94 Inconsistencies have developed creating confusion as to the legal status of pro
fessional sports. Compare Gardclla v. Chandler, 172 F.2d 402 (2d Cir. 1949) with 
T oolson v. New York Yankees, Inc., 346 U.S. 356 (1953). In Gardella, the court stated 
that an earlier case, Federal Baseball Club v. National League, had been effectively 
overruled by subsequent cases. 172 F.2d at 408-09, citing Federal Baseball Club v. Na
tional League Professional Baseball Clubs, 259 U.S. 200 (1921). In Toolson, however, 
the Supreme Court held that Federal Baseball Club would remain valid law until 
changed bv Congress. 346 U.S. at 357. As a result of the general confusion concerning 
the legal position of sports in America, congressional hearings were held to clarify that 
position. See Organized Baseball 1-3.

95 See Organized Baseball 126-27, 169. Recently, the disadvantages of legal action 
were illustrated by the case of Curt Flood. Before bringing suit challenging baseball’s 
reserve clause, Flood was advised by his attorney to sit out an entire season in order 
to perfect his cause of action. Flood, My Rebellion, Sports Illustrated, Feb. 1, 1971, 
at 27. In addition, Flood was advised by the Players Association Executive Director to 
forget any idea about becoming a manager or even a scout. Id. at 26. See also Flood 
v. Kuhn, 316 F. Supp. 271 (S.D.N.Y. 1970), afi'd, 443 F.2d 264 (2d Cir.), cert, granted, 
40 U.S.L.W. 3181 (U.S. Oct. 19, 1971).

In view of these limitations, therefore, it is clear that, by themselves, 
neither the fourteenth amendment nor any other existing judicial reme
dies offer adequate solutions to the problems of disciplinary action in 
professional sports. Because of the wide variety of sports organizations 
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governing professional athletics, and the diverse needs of the individual 
sports, it is essential that a flexible combination of judicial and legislative 
remedies be provided.

Legislative Remedies

It is clear that a legislative approach to the problems of professional 
athletes should be adopted to supplement the incomplete protections af
forded by judicial action. Such an approach could mitigate many of the 
defects inherent in judicial action as well as provide for uniform national 
regulations applicable to all sports regardless of the nature of their or
ganization. In doing so, Congress need not limit itself to disciplinary 
matters, but could devote attention to other problems of professional 
sports, many of which have recently been the subject of increased pub
lic attention.96 Recognizing the advantages of the legislative approach, 
even the courts have expressed their preference for legislative action, 
wherever possible, and have left the regulation of professional sports to 
Congress.97

96 The most recent problem has involved moves of franchises from one area to 
another. See generally Washington Post, Sept. 22, 1971, § A, at 1, col. 1 (Washington 
baseball team moves to Texas); N.Y. Times, Aug. 27, 1971, at 1, col. 6 (New York 
Giants football team announces move to New Jersey). Another issue facing sports 
is the desire of teams and individuals in other countries to compete in sports over which 
the United States has long held a monopoly. See Kippett, Japanese Knock on Big-League 
Door, N.Y. Times, Mar. 14, 1971, § 5, at 2, col. 6. See also Povich, This Morning, 
Washington Post, Apr. 1, 1971, § K, at 1, col. 1 (overlap of seasons of different sports 
decried by congressman).

9? See Toolson v. New York Yankees, Inc., 346 U.S. 356, 357 (1953) (evils in baseball 
should be dealt with by legislation).

98 For example, the hearings held after Gar della produced only a decision to refrain 
from acting until the position of baseball was clarified in the courts. See Organized 
Baseball 231-32. Since then many bills on professional sports have been introduced in 
Congress with little apparent result. See 1965 Hearings on S. 950, supra note 1, at 172.

99See S. 950, 89th Cong., 1st Sess. (1965); H.R. 2305, 92d Cong., 1st Sess. (1971).

Thus far, congressional response has been disappointing.98 One fre
quently suggested legislative proposal would grant professional sports an 
antitrust exemption in several “nonbusiness areas,” including: 1) the 
equalization of competitive team playing strengths; 2) the right of a 
team to reserve the services of a player beyond the term of his contract; 
3) the right of a team to the exclusive use of a given geographical area; 
and 4) the right of an athletic organization to protect public confidence 
in the honesty of its sport.99 This type of proposal, however, might 
remove any existing judicial restraints, giving professional athletic or
ganizations virtual autonomy in dealing with players and therebv aggra
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vating, rather than improving, the situation.100 A second congressional 
proposal—one which would seem to provide more protection—has sought 
to apply antitrust laws to all professional team sports, except where the 
actions and practices of a sport arc found to be “reasonably necessary” 
to its continued existence.101 In addition to suffering from the defects of 
remedies requiring court action, however, this proposal would impose 
no specific limitation on the broad discretion of professional sports 
organizations102 and, therefore, would be incapable of preventing fre
quent abuse of that discretionary power.

100 See 1958 Hearings on Organized Professional Team Sports, supra note 9, at 377.
101 See House Comm, on the Judiciary, Applicability of Antitrust Laws to Organ

ized Professional Team Sports, H.R. Rep. No. 1720, 85th Cong., 2d Sess. 2 (1958).
102 See id. at 8. The Committee explained that it has been the “historical practice to 

draft antitrust legislation in general terms.” Despite the advantages of this practice 
in terms of flexibility, it may have little effect on sports considering the already noted 
judicial reluctance to interfere in matters of athletic discipline. See note 93 supra and 
accompanying text.

103 See Organized Baseball 230-31.
104 See S. 2124, 89th Cong., 1st Sess. (1965). Presently, there are two bills before 

Congress to establish a federal boxing commission. See H.R. 1622, 92d Cong., 1st Sess. 
(1971); H.R. 2228, 92d Cong., 1st Sess. (1971).

105 This Comment docs not examine the public interest in other areas of professional 
sports in which disputes have arisen, notably salary negotiations, franchise transfers, and 
television broadcasting. Therefore, it does not attempt to outline the structure of an 
agency dealing with problems other than discipline.

106 See note 94 supra and accompanying text.
107 fhe ability’ to acquire expertise in a particular area is one of the advantages of 

agencies over courts. See K. Davis, supra note 92, § 1.05, at 38.
10s Actions taken could involve fines or suspensions. Although agencies cannot con

stitutionally impose criminal sanctions, expulsion from a trade has been held to be 
civil in nature. See Wright v. SEC, 112 F.2d 89, 94 (2d Cir. 1940) (expulsion of wrong
doer from stock exchange protects investors).

In addition, more comprehensive legislative proposals, establishing 
federal agencies to regulate baseball103 and boxing,104 have been advanced 
frequently. Since many of the same problems exist in all sports, it is 
clear that such an agency could be structured to include more than a 
single sport. In the area of discipline, an agency with authority over all 
professional sports would have several advantages over court action.105 
Most importantly, an agency could impose uniform national regulation, 
thus avoiding possible inconsistencies inherent in judicial proceedings.106 
Moreover, an agency could acquire greater expertise in the problems of 
professional sports than could the courts, for the sole function of the 
agency would be the regulation of such sports.107 Finally, an agency 
approach could mitigate the threat of “blacklisting” by eliminating the 
need for an athlete to initiate court action, often the activity underlying 
a blacklisting.108 Rather, under an agency approach, the club, league, 
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or sport which has been damaged by an individual’s alleged misconduct 
would bear the burden of initiating action, and would be required to 
file a complaint upon which the agency could take appropriate disci
plinary action against an athlete.109

109 The Executive Director of the NFL Players Ass’n has indicated that he believes 
players’ rights would be better protected if the teams or league were required to file a 
complaint either in court or before an arbitration panel or with an agency. Interview 
with Edward Garvey, Executive Director of the NFL Players Ass’n, in Washington, 
D.C., Nov. 4, 1971.

no See Organized Baseball 231.
in See id.; H.R. Rep. No. 1720, supra note 101, at 5.
112 See Toolson v. New York Yankees, Inc., 346 U.S. 356, 364 (1953) (Burton, J., dis

senting) (baseball termed a “major asset” to our nation); Flood v. Kuhn, 309 F. Supp. 
793, 797 (S.D.N.Y. 1970) (baseball found so pervasive as to be “everybody’s business”); 
Molinas v. Podoloff, 133 N.Y.S.2d 743, 746 (Sup. Ct. 1954) (Americans “inherited” Greek 
and Roman love for sports).

113 See Organized Baseball 12-13.
114 See generally notes 17-34 supra and accompanying text. In tennis, a dispute be

tween two rival organizations threatens to keep certain high ranking plavcrs out of 
several major tournaments, thus lowering the level of competition. See Washington 
Post, Oct. 19, 1971, § D, at 3, col. 4. Recently several prominent members of Congress 
have expressed their dissatisfaction with the freedom from restraint which pro sports 
have traditionally enjoyed. See id., Oct. 1, 1971, § D, at 3, col. 6.

115 See Flood v. Kuhn, 309 F. Supp. 793, 803 (S.D.N.Y. 1970) (baseball draft begun
in 1965). Under NFL rules, a selecting club has exclusive rights to negotiate for the
services of the players it selects. NFL Const, art. XIV, § 14.5, at 49. The player may
play for another team only if he can show “reasonable cause” to the Commissioner to
justify a change of teams. Id. § 14.7, at 49.

Previously, a proposal which would have established an agencv to 
regulate baseball was summarily rejected by Congress for several not 
entirely persuasive reasons. One reason was the expense of establishing 
another government agency and of forcing the sport to follow new ad
ministrative procedures.110 A second, more serious objection was the 
belief that the various sports should be free to work out their own prob
lems without governmental interference.111 Neither of these arguments 
is persuasive. In view of the traditional importance of professional 
sports,112 and the extent of their business operations,113 it is clear that the 
expense of adjusting administrative procedures could easily be borne. 
Furthermore, any such expense would be incurred in the public interest. 
It is also clear that, left to their own initiative, sports have thus far failed 
to establish a disciplinary system which adequately protects the interests 
of both the public and players.114

The ineffectiveness of sports organizations in dealing with player dis
cipline has been aggravated even further by recent changes in the char
acter of professional sports, changes which have increased the need for 
external regulation. In team sports, modernized draft procedures115 * * * * and 
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extensive farm systems116 have been established. These developments, 
coupled with the mergers of formerly competing leagues,117 have effec
tively’ eliminated the ability of an athlete to choose his employer. If 
suspended, an athlete remains bound to his team, dependent upon the 
strength of his player association and on the good will of the commis
sioner118 for protection of his rights. An additional change is manifest 
in the nature of today’s owners and promoters of sports. These indi
viduals, once interested in sports as an avocation, have, in large part, 
become investors119 and corporations120 primarily interested in obtaining 
large profits from sports, particularly through lucrative broadcasting 
contracts.121 These new owners have tended to ignore the interests of 
the player and the public in order to increase the return on their invest
ments.122 The effect of these changes has been to allow a small group 
of businessmen to gain a monopoly in a highly profitable area of business. 
Where such a monopoly has developed in other businesses, Congress 
has, in the past, created an agency to regulate the business in the public 
interest.123 It is submitted that the time has come to develop a similar 
remedy for professional sports.

120 See 1965 Hearings on S. 950, supra note 1, at 6-36; note 80 supra.
^See generally note 1 supra and accompanying text.
122 Although the team profited in Milwaukee, the owners of the Milwaukee Braves 

moved the team to Atlanta only 11 years after leaving Boston. See State v. Milwaukee 
Braves, Inc., 31 Wis.2d 699, 709-10, 144 N.W.2d 1, 6 (1966). See also Letter and accom- 
panying questionnaire from Lee Walburn to the Georgetown Law Journal, Apr. 5, 1971 
(copy on file at Geo. L.J.). The desire on the part of the owners to increase profits is no
where more apparent than in their attitude toward television, their prime source of reve
nue. See Addie, TV All Wet, Washington Post, Oct. 11, 1971, § D, at 2, col. 1. Football 
players assert that these new owners are harder to deal with in that they are more 
condescending toward the players than were those who helped build the sport. See 
Brown, Owners Can be Tackled Too, Sports Illustrated, Mar. 22, 1971, at 18, 19-20.

123 See 1958 Hearings on Organized Professional Team Sports, supra note 9, at 376-77.

-“'See note 20 supra and accompanying text. In hockey, the equivalent of the farm 
system is the “sponsor system,” whereby a professional team pays the operating expenses 
of an amateur team with the understanding that when the amateurs are ready to turn 
professional, they will play for the sponsor team.

See Joint Affiliation Agreement, reprinted in 1951 Hearings, pt. 3, at 3112, 3121 
'NHL and the three other hockey leagues agreeing to honor one another’s suspen
sions).

11' This protection may be minimal since the Commissioner is chosen by the team 
owners. As Congressman Emanuel Celler testified: “It should be borne in mind that 
the o.’icc of the commissioner cannot be relied upon to protect the public, the players, 
or the sport. The commissioner is paid by, and his office is controlled by, the club 
owners.” 1958 Hearings on Organized Professional Team Sports, supra note 9, at 384.

uoSee N.Y. Times, May 2, 1969, at 53, col. 1 (Philadelphia Eagles sold to trucking 
executive); N.Y. Times, Dec. 6, 1966, at 62, col. 1 (Cincinnati Redlegs sold to investors’
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Conclusion

Existing disciplinary rules and procedures governing professional 
sports do not adequately protect the interests of either professional ath
letes or the public. It has therefore become essential to apply to sports 
both the legal protection against unreasonable exclusion presently avail
able to members of private associations and the procedural and substan
tive requirements of due process. With the growth of player associations, 
these judicial remedies may be sufficient to prevent arbitrary or unreason
able disciplinary actions.124 Should these associations fail to balance the 
interests of owners and promoters with the needs of the public and the 
players, it would then become necessary to establish a federal agency 
to deal with the problems of professional sports. It is eminently clear, 
however, that some form of regulation must be applied to prevent arbi
trary or unreasonable disciplinary actions by professional sports 
organizations.

124 As this article is being written, players’ associations seem to be malting progress in 
imposing procedural requirements on the disciplinary powers of athletic organizations. 
However, due to the reluctance of owners to accept these restrictions, it remains unclear 
whether these associations will be completely successful in protecting players’ rights. 
Nor can one be certain, at present, that the growth of players’ associations will be in 
the best interests of the public. Within the past two years, for example, players in both 
baseball and football have threatened to refuse to play in certain scheduled games unless 
their demands were met. See N.Y. Times, July 31, 1970, at 22, col. 1; id., Feb. 26, 1969, 
at 50, col. 1. Thus, it is entirely possible that the growth of players’ associations could 
have a detrimental effect upon the public interest.



RECENT DEVELOPMENTS
CONSTITUTIONAL LAW—equal protection—California School 
Financing System Which Discriminates Against Students in Poorer 
School Districts Held to be in Violation of Equal Protection Clause— 
Serrano v. Priest, 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971).

In Serrano v. Priest,1 the California supreme court concluded that the 
state’s school financing system violated the equal protection clause of 
the fourteenth amendment of the United States Constitution by invidi
ously discriminating against children living in poorer school districts. 
On its face, this holding resulted simply in a remand to the Los Angeles 
County Superior Court for a trial on the merits of a class action suit 
which had been dismissed after the trial court sustained general de
murrers filed by all defendants. Effectively, however, the unequivocal 
opinion filed by the court clearly indicates that California’s present 
school financing system is doomed and that an acceptable replacement 
must be found. The potentially far reaching results of the Serrano 
rationale are apparent when it is realized that 48 other states employ 
a school financing system which is similar in nature to the California 
system here found unconstitutional.2 Already the Serrano reasoning and 
conclusion have been adopted by federal courts in Minnesota3 and Texas4 
and by the New Jersey superior court,5 and similar litigation has been 
commenced in numerous other jurisdictions.6

1 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971).
2 For a brief discussion of the workings of most state educational finance systems, 

see Coons, Clune, & Sugarman, Educational Opportunity: A Workable Constitutional 
Test for State Financial Structures, 57 Calif. L. Rev. 305, 373-77 (1969).

8 Van Dusartz v. Hatfield, 334 F. Supp. 870 (D. Minn. 1971).
♦ Rodríguez v. San Antonio Independent School Dist_, 40 U.S.L.W. 2398 (W.D. Tex. 

Dec. 23, 1971).
B Robinson v. Cahill, No. L-18704-69 (N.J. Super. Ct., Jan. 24, 1972).
6 Suits have been filed in 12 states since the Serrano decision and similar cases, which 

were filed before the Serrano decision, are pending in three states. For a listing of 
these suits and descriptions of their theories, see Lawyer’s Comm, for Civil Rights Under 
Law, Law Suits Challenging State School Finance Systems (1972).

7 5 Cal. 3d at 589-90, 487 P.2d at 1244, 96 Cal. Rptr. at 604.

The plaintiff children claimed to represent a class consisting of all 
public school pupils in California, “except children in that school dis
trict, the identity of which is presently unknown, which . . . affords 
the greatest educational opportunity of all school districts within Cali
fornia.’' 7 Plaintiff parents claimed to represent a class of all parents 
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having children in the state public school system and paying real prop
erty taxes in the county of their residence.8 In their complaint, the 
plaintiffs set forth three causes of action9 against various state and 
county officials10 and sought three types of relief.11 In reply, the de
fendants filed general demurrers claiming that the complaint failed to 
state facts sufficient to constitute a cause of action. The trial court 
sustained the demurrers and, after having given plaintiffs leave to amend 
the complaint, which they declined to do, the court granted defendants’ 
motion to dismiss.12 The California court of appeals affirmed this rul
ing,13 and the case was then appealed to the Supreme Court of California.

9 The three causes of action were: (1) The California public school system, which 
plaintiff children attend, was maintained by a financing plan or scheme which relied 
heavily on local property taxes and caused substantial disparities among individual 
school districts’ educational programs. Consequently, districts with smaller tax bases 
were not able to spend as much money per child for education as districts with larger 
assessed valuations. The educational opportunities made available to children attending 
public schools in the poorer districts, including plaintiff children, were substantially 
inferior to the educational opportunities made available to children attending schools 
in the more affluent districts in the state. The financing scheme thus failed to meet 
the requirements of the equal protection clause of the fourteenth amendment to the 
United States Constitution and the California Constitution in several respects; (2) 
Plaintiff parents were required, as a result of the financing system, to pay a higher tax 
rate than taxpayers in many other school districts in order to obtain for their children 
the same, or lesser, educational opportunities afforded children in those other districts; 
(3) An actual controversy had arisen and existed between the parties as to the validity 
and constitutionality of the financing scheme under the fourteenth amendment to the 
United States Constitution and under the California Constitution. Id. at 590-91, 487 
P.2d at 1244-45, 96 Cal. Rptr. at 604-05.

10 The defendants were the Treasurer, the Superintendent of Public Instruction, and 
the Contoller of the State of California, as well as the Tax Collector, the Treasurer, and 
the Superintendent of Schools of the County of Los Angeles. The county officials 
were sued in their local capacities and also as representatives of a class composed of 
the tax collector, the treasurer, and the school superintendent of each of the other 
counties in the state. Id. at 589-90, 487 P.2d at 1244, 96 Cal. Rptr. at 604.

11 Plaintiffs prayed for “(1) a declaration that the present financing system is un
constitutional; (2) an order directing defendants to reallocate school funds in order 
to remedy this invalidity; and (3) an adjudication that the trial court retain jurisdiction 
of the action so that it may restructure the system if defendants and the state legisla- 
ure fail to act within a reasonable time.” Id. at 591, 487 P.2d at 1245, 96 Cal. Rptr. at 
605.

12 No. 938,254 (L.A. Super. Ct., Mar. 17, 1969).
13 10 Cal. App. 3d 1110, 89 Cal. Rptr. 345 (1970).

The court, after sketching the procedural history, discussed the Cali
fornia public school financing system. By virtue of article nine, section 
six of the California Constitution, the governing bodies of the various 
counties are empowered to tax real property within a school district. 
The state legislature has authorized California counties to tax that prop-
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erty at a rate necessary to cover local school expenditures.14 The court 
found that the practical effect of such a system was to make the amount 
of funds available to a school district “a function of the value of the 
realty within the particular school district, coupled with the willing
ness of the district’s residents to tax themselves for education.” 15 In 
California, the other major determinant of funds available to a school 
district is the financial assistance which it receives from the state under 
a “f undation program” designed to ensure that each district receives 
at least $355 for each elementary school pupil and $488 for each high 
school student. These minimums or “foundations” include revenue the 
district receives from local taxation as well as state aid.16

14 Cal. Educ. Code §§ 20701-06 (West 1969).
15 5 Cal. 3d at 592, 487 P.2d at 1246, 96 Cal. Rptr. at 606.
™Id.
17 Equalization aid is computed by determining how much revenue per pupil a 

district would collect if it taxed itself at the hypothetical rate of $1 on each $100 
of assessed valuation in elementary school districts and $.80 per $100 in high school 
districts. The figure obtained by this calculation is added to the $125 per pupil basic 
state aid grant which all districts receive, and the sum is substracted from the founda
tion program minimum for the particular district. This difference is the amount of 
equalization aid the district receives. Thus, equalization aid guarantees the poorer dis
tricts a basic minimum while wealthier districts arc ineligible for such aid. Id. at 593, 
487 P.2d at 1247, 96 Cal. Rptr. at 607.

ls If a poorer district receives basic aid of $125 per pupil and is still under the founda
tion minimum, the difference is made up by equalization aid. Therefore, if there were 
no basic aid, the poor districts would receive more equalization aid with the result that 
the foundation minimum level would be reached by such a district with or without 
basic state aid. More affluent districts, on the other hand, are ineligible for equalization 
aid because their revenue level exceeds the foundation minimum without the benefit of 
state aid. Thus, the basic aid of $125, which is given to all districts, serves to place 
the richer districts that much further above the minimum level and widen the dis
parity between them and districts which just reach the minimum level even when 
receiving both types of stare aid. Id. at 594-95, 487 P.2d at 1248, 96 Cal. Rptr. at 608.

State aid takes two forms. “Basic state aid” is a flat grant to each and 
every school district of $125 per student per year, regardless of the 
wealth of the district. “Equalization aid” is distributed in inverse propor
tion to the wealth of the district and is designed to ensure that all 
districts achieve the minimum or foundation level mentioned previ
ously. Thus, while equalization aid does have some equalizing effect,17 
the basic state aid or flat grant has the opposite effect, in many cases, of 
contributing to the disparity in dollars per pupil available to various 
school districts.18 After an extensive statistical inquiry, the court took 
special notice of comparisons presented between the assessed valuation 
per pupil among the various school districts and expenditures per pupil 
which the districts were able to afford, when read in conjunction with 
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the school tax rate in those districts.19 The court discovered that a great 
disparity existed in total funds generated within each school district and 
concluded that the California school financing system classifies on the 
basis of wealth because, above the foundation program minimum,20 “the 
wealth of a school district, as measured by its assessed valuation, is the 
major determinant of educational expenditures.” 21

Focusing upon this apparent inequity, the court examined the con
stitutional questions raised by the complaint. The court summarily dis
posed of state constitutional issues22 and then analyzed in depth the

Comparison of selected tax rates and expenditure levels in selected counties, 1968
•
County Assessed value 

per pupil
Tax 
rate

Expenditure 
per pupil

Alameda
Emory Unified $100,187 $2.57 $2,223
Newark Unified 6,048 5.65 616

Fresno
Colinga Unified $ 33,244 $2.17 $ 963
Clovis Unified 6,480 4.28 565

Kern
Rio Bravo Elementary $136,271 $1.05 $1,545
Lamont Elementary 5,971 3.06 533

Los Angeles
Beverly Hills Unified $ 50,885 $2.38 $1,232
Baldwin Park Unified 3,706 5.48 577

5 Cal. 3d at 600, 487 P.2d at 1252, 96 Cal. Rptr. at 612.
20 The foundation minimum is $355 for each elementary school pupil and $488 for 

each high school student. Cal. Educ. Code §§ 17656, 17660, 17665 (West. Supp. 1971).
21 5 Cal. 3d at 598, 487 P.2d at 1250, 96 Cal. Rptr. at 610. The complaint alleged that 

the quality of education received by a child is directly related to the level of educa
tional expenditure per pupil in his school district. Defendants contested this allega
tion, but the court assumed its truth for purposes of considering the sufficiency of 
the complaint against defendants’ general demurrers. Nevertheless, on remand, plaintiffs 
must prove this allegation. Other litigants have faced the same problem. See, e.g^ 
Hargrave v. Kirk, 313 F. Supp. 944, 947 (M.D. Fla. 1970) (“it may be that in the ab
stract ‘the difference in dollars available does not necessarily produce a difference in 
the quality of education’ [blut this abstract statement must give way to proof to the 
contrary in this case”); McInnis v. Shapiro, 293 F. Supp. 327, 331 (N.D. Ill. 1968), affd 
mem. sub norm. McInnis v. Ogilvie, 394 U.S. 322 (1969) (“presumably, students receiving 
a $1,000 education are better educated than those acquiring a $600 schooling”); Hobson 
v. Hansen, 269 F. Supp. 401, 438 (D.D.C. 1967), aff’d sub nom. Smuck v. Hobson, 132 
U.S. App. D.C. 372, 408 F.2d 175 (1969) (“[t]o a great extent . . . defendants’ own evi
dence verifies that the comparative per pupil figures do refer to actual educational ad
vantages in the high-cost schools, especially with respect to the caliber of the teaching 
staff”).

22 The language of article nine, section five was found to require one school svstem 
administered under uniform standards, but the section was not interpreted to require 
equal school spending. In addition, since article nine, section six specifically authorizes 
the very fiscal system which is the subject of the complaint in Serrano, the court 
decided that no aspect of the school financing system necessitated a finding of uncon- 
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application of the equal protection clause of the fourteenth amend
ment.* 23 In concluding that the state financing scheme violated this 
guarantee, the court relied upon two familiar facets of the Supreme 
Court’s “new” equal protection approach. First, legislative classifica
tions which are based on wealth are “suspect classifications” and demand 
more exacting judicial scrutiny. Second, education is a “fundamental 
interest,” any conceivable abridgement of which will be subjected to 
careful and meticulous analysis calling upon the state to demonstrate that 
it has a compelling interest in maintaining the law in question, that the 
distinctions involved are necessary, and that they represent the least 
restrictive method of achieving the desired purpose.

stitutionality under the California Constitution. 5 Cal. 3d at 595-96, 487 P.2d at 1248-49, 
96 Cal. Rptr. at 608-09.

23 Several commentators have discussed the likelihood that current school financing 
systems violate the equal protection clause. See, e.g., Coons, Clune, & Sugarman, supra 
note 2; Horowitz & Neitring, Equal Protection Aspects of Inequalities in Public Edu
cation and Public Assistance Progrants from Place to Place Within a State, 15 U.C.LA.L. 
Rfv. 787 H 968); Karst, Invidious Discrimination: Justice Douglas and the Return of the 
“Natural Lav:—Due Process Formula'' 16 U.C.L.A.L. Rev. 716 (1969).

24 It has been suggested by at least one commentator that a flexible sliding scale 
governs the choice of the degree of intensity of judicial scrutiny applicable. The more 
victims of legislative classification appear to be disadvantaged, the less need there is for 
their needs to be basic, and vice-versa, Karst, supra note 23, at 744-45.

The Serrano court was of the opinion that if either of the above 
grounds were applicable, the legislation in this case should be actively 
reviewed and subjected to strict scrutiny. Though most of the Supreme 
Court’s decisions to date have involved both criteria or have been de
cided on racial issues, it is not clear whether the Court always requires 
the presence of both a suspect classification and a fundamental interest 
before embarking on a course of active review.24

In any event, the Serrano court applied the strict scrutiny test be
cause of the presence in the case of both a suspect classification—one 
based on wealth—and a fundamental interest—education. As a result, 
the court held that the school financing system violated the equal pro
tection clause. Since it is likely that this case, or one of its offspring, 
will eventually reach the Supreme Court, the California court’s reason
ing should be examined carefully in the light of Supreme Court prece
dent and recent Court thinking.

For more than 25 years, the Supreme Court has applied two tests to 
the review of legislative classifications under the equal protection clause. 
The normal test involves the exercise of judicial restraint. Ordinary 
legislative classifications are invested with a presumption of constitution
ality, and, therefore, those parties seeking to justify a particular classi
fication need only show that the distinctions drawn by the challenged 
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statute bear some rational relationship to a legitimate state purpose.25 26 
Conversely, the suspect classification test is applied whenever certain 
disfavored reasons appear to be the basis for the classification and causes 
the statute to be subjected to most rigid scrutiny.20 It is immediately 
apparent that deciding which test to apply to the challenged statute is a 
matter of critical, often determinative, importance.

25E.g., McGowan v. Maryland, 366 U.S. 420, 425-27 (1961); Gocsart v. Cleary, 335 
U.S. 464, 466 (1948); F.S. Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920).

26 E.g., McLaughlin v. Florida, 379 U.S. 184, 192 (1964); Korematsu v. United States. 
323 U.S. 214, 216 (1944).

27 Korematsu v. United States, 323 U.S. 214 (1944).
28 See, e.g., Loving v. Virginia, 388 U.S. 1 (1967); McLaughlin v. Florida, 379 U.S. 

184 (1964); Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961); Brown v. 
Board of Educ., 347 U.S. 483 (1954); Missouri ex rel. Gaines v. Canada, 305 U.S. 337 
(1938).

29 McLaughlin v. Florida, 379 U.S. 184, 192 (1964).
30 Id. at 198 (Stewart, J., concurring).
31 See generally Coons, Clune, & Sugarman, supra note 2, at 380-81.
32 Thus, in Brown v. Board of Educ., 347 U.S. 483 (1954), the Court appears to 

be welcoming education to the list of fundamental interests, and in McLaughlin v. 
Florida, 379 U.S. 184 (1964), the privacy of sexual activity seems to be an important 
right, while in reality the paramount and controlling issue in both cases is the racial 
one.

33 Classifications based on “alienage” have been deemed suspect, but they are sufficient
ly related to race that they are not considered to be a separate category. See Graham 
v. Richardson, 403 U.S. 365, 371-72 (1971). See also Takahashi v. Fish and Game 
Comm’n, 334 U.S. 410 (1948); Korematsu v. United States, 323 U.S. 214 (1944).

34 For a general discussion of classifying factors and their relationship to education
ally oriented equal protection arguments, see Coons, Clune, & Sugarman, supra note 
2, at 346-89.

The suspect classification test itself had its genesis in a case involving 
overt racial discrimination27 and has come to be invoked automatically 
in those cases where race appears to be a possible basis for legislative 
classification.28 Indeed, race appears to have earned a place for itself as 
a suspect classifying factor, to the extent that it is irrelevant to any con
stitutionally acceptable legislative purpose, unless an overriding statutory 
purpose is clearly demonstrated.29 For some, it is inconceivable that 
such an overriding purpose could be demonstrably sufficient to justify 
making “the color of a person’s skin the test of whether his conduct is 
a criminal offense.” 30 The controlling factor in nearly all Supreme 
Court cases involving education has been race.31 The racial issue is so 
powerful that it has usually dominated any other issue in a case and has 
often seemed to elevate a secondary consideration to one of primary 
importance.32

The only other classifying factor33 which appears to have been ad
mitted to the “inner circle” 34 of judicially disfavored factors is wealth.35 
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In its last term, the Warren Court stated, in dicta, that wealth had joined 
race as one of the factors “which would independently render a classi
fication highly suspect and thereby demand a more exacting judicial 
scrutiny. ’3C However, it is noteworthy that the Court has never found 
a legislative classification to be unconstitutional solely because it was 
based on wealth. All of the so-called wealth cases also have involved 
fundamental interests.36 37 In its first equal protection opinion, the Burger 
Court placed a new perspective on the speculation involving what does 
or does not constitute a suspect classification. In Dandridge v. Wil
liams* 3 the Court intimated in a footnote to the majority opinion that 
strict review should be limited to cases involving a classification “in
fected with a racially discriminatory purpose or effiect.” 39 Dandridge 
involved a classification based on family size, not wealth, but the dictum 
mentioned above, combined with the fact that cases involving wealth as 
a classifying factor in addition have always included an interest deemed 
mndamental by the Court, at least portends difficulties for any argument 
that wealth discrimination should be considered on the same level as 
racial discrimination.40 41 42

3' See, e.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663, 666 (1966); Douglas 
v. California, 372 U.S. 353, 355 (1963); Griffin v. Illinois, 351 U.S. 12, 17-18 (1956).

36 McDonald v. Board of Elections, 394 U.S. 802, 807 (1969).
' See notes 56-61 infra and accompanying text.

” 397 US 471 (1970).
39 Id. at 485 n.17.
40 For a discussion of the effect of Dandridge on the status of wealth as a classifying 

factor, see Note, Exclusionary Zoning and Equal Protection, 84 Harv. L. Rev. 1645, 
1652-53 (1971).

41 399 L'.S. 235 (1970). Appellant was given the maximum sentence for petty theft 
of one year in prison and a $500 fine. The sentence further provided that if appellant 
had not paid the fine by the conclusion of his jail sentence, he would remain in jail 
to work off the fine at the rate of $5 per day. The Court held that this provision 
violated the equal protection clause and concluded that “an indigent criminal defendant 
may not be imprisoned in default of payment of a fine beyond the maximum authorized 
bv the statute regulating the substantive offense.” Id. at 241.

42 401 U.S. 395 (1971). A Texas court, which did not have jurisdiction to impose 
prison terms generally, sentenced appellant to pay a fine of $425 as a result of convictions 
for traffic offenses. Appellant was indigent and, therefore, unable to pay the fines. 
Under Texas law, appellant was placed on a municipal prison farm for 85 days to work 
off the fine at $5 a day. Reiving on Williams, the Court held that “the Constitution 
prohibits the State from imposing a fine as a sentence and then automatically con- 
verrinrr it into a jail term solely because the defendant is indigent and cannot forth
with pav the fine in full.” Id. at 398.

Recent Supreme Court decisions in cases involving wealth classifi
cations emphasize the uncertainty in this area. Williams v. Illinois* 1 and 
Tate r. Short* 2 involved situations where the states of Illinois and Texas 
required a convicted prisoner to spend time in jail if unable to pay a 
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court-imposed fine. The Court held that both legislative schemes vio
lated the equal protection clause because they invidiously discriminated 
against a prisoner on account of his indigence.43 However, in Boddie 
v. Connecticut44 the Court found that a Connecticut statute requiring 
payment of $60 in court fees when filing for divorce violated the due 
process clause rather than the equal protection clause. Justice Harlan’s 
opinion for the Court in Boddie stated the position he had consistently 
advocated in dissents to decisions such as those in Williams and Tate, 
which found that classification on the basis of wealth denies equal pro
tection.

43 In a memorandum decision, the Burger Court recently affirmed a three judge 
federal district court order holding that the equal protection clause requires that states 
make available to indigent prisoners enough legal research materials to ensure that 
their access to legal advice and courts equals that of more affluent prisoners. Younger v. 
Gilmore, 40 U.S.L.W. 4003 (U.S. Nov. 8, 1971), aff’g mem. sub norm. Gilmore v. 
Lynch, 319 F. Supp. 105 (N.D. Cal. 1970).

44 401 U.S. 371 (1971). Appellants were welfare recipients who sought to file divorce 
actions in state court but were unsuccessful in doing so because of their inability to pay 
the required costs, which averaged $60. Relying on due process, rather than equal 
protection, Justice Harlan’s majority opinion concluded that “given the basic position 
of the marriage relationship in this society’s hierachv of values and the concomitant 
state monopolization of the means for legally dissolving this relationship, due process 
does prohibit the State from denying, solely because of inability to pay, access to its 
courts to individuals who seek judicial dissolution of their marriages.” Id. at 374.

45 402 U.S. 137 (1971). Appellants challenged the constitutionality of article thirty- 
four of the California Constitution which provides that no low-rent housing project 
should be developed, constructed, or acquired in any manner by a state public body 
until the project was approved by a majority of those voting at a community election. 
The Court held that a lawmaking procedure that “disadvantages” a particular group 
does not always deny equal protection and that “this procedure for democratic decision
making does not violate the constitutional command that no State shall deny to any 
person ‘the equal protection of the laws.’ ” Id. at 142-43.

46 Justice Black was the only dissenter in Boddie. He defended the seeming incon
sistency of that dissent and his opinion in Griffin by pointing out that Griffin did not 
suggest that its requirements for criminal defendants were applicable to the quite 
different field of civil cases, since the Constitution did not place private disputes on 
the same high level as it placed criminal trials and punishment. 401 U.S. at 390 (Black, 
J., dissenting).

47 393 U.S. 385 (1969). Appellants challenged an amendment to the city charter of 
Akron, Ohio which provided that any ordinance which regulated the use, sale, or lease 
of real property on the basis of race, color, religion, or national origin must first be 
approved by a majority of the voters before becoming effective. The amendment had 
been passed to render ineffective a fair housing ordinance previously passed by the 

Even more recently, in James v. Valtierra,45 the Court held that a 
California provision requiring approval in a local referendum before the 
construction of federally funded low cost housing did not violate the 
equal protection clause. Justice Black,46 47 writing for the Court, dis
tinguished Hunter v. Erickson41 on the grounds that the Akron, Ohio 
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referendum provision which was found to be in violation of the equal 
protection clause there placed special burdens on racial minorities, 
whereas the referendum provision in James did not rest on racial dis
tinctions. Justice Marshall, in his dissent in James, argued that the Cali
fornia law “on its face constituted invidious discrimination,” because it 
involved an “explicit classification on the basis of poverty. . . .” 48 The 
division of sentiment in the Ja?iies case, as well as disagreement as to the 
proper theory upon which to decide Williams, Tate, and Boddie, seem 
to indicate that wealth has still not attained the status of a suspect 
classification which alone calls for strict review. Justice Black’s language 
comparing James to Hunter reinforces the already strong judicial atti
tude toward race as a suspect classification, but the fact that Williams 
and Tate both involved constitutionally protected freedoms casts further 
doubt on the ability of wealth individually to invoke the strict scrutiny 
test.

city council. The Court held that the Akron amendment contained an explicitly racial 
classification and placed special burdens on racial minorities within the governmental 
process and, therefore, “constitute[dl a real, substantial, and invidious denial of equal 
protection of the laws.” Id. at 393.

48402 US. at 144-45 (Marshall, J., dissenting).
«5 Cal. 3d at 599, 487 P.2d at 1251, 96 Cal. Rptr. at 611.
50 Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 351 (1938); McCabe v. Atchison, 

T. & S.F. Ry., 235 US. 151, 161-62 (1914).

In Serrano, the court found that the California school financing sys
tem classified on the basis of wealth. This conclusion was reached 
through an examination of the overall effect of the entire financing sys
tem. As a result, the presence of equalization aid as a facet of the system 
which tended to benefit the poor districts was not permitted to compen
sate for the fact that the “system as a whole generate [d] school revenue 
in proponion to the wealth of the individual district.” 49

I he defense argued that the constitutional right asserted by plaintiffs 
was a personal one and, therefore, did not apply to a classification based 
on the characteristics of a whole school district. It has always been 
considered, and even explicitly held, by the Supreme Court that the 
right to equal protection of the laws is a personal one, to be exercised 
by individuals.50 Whether this language applies when, as here, a group 
or class desires to assert the right is a question that may bear more con
sideration than the cursory rejection it received in Serrano. This is 
especially true when it is realized that the California supreme court based 
much of its decision on the status of wealth as a suspect classification 
despite the fact that the class of persons whom the plaintiffs claimed to 
represent undoubtedly included a significant number of parents and 
children who could nor be classified as poor under anv guidelines. While 
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it is certainly true that these children are just as deserving of an accepta
ble or equal education as are poor children, there seems to be an anomaly 
in the attempt to procure it for them by alleging that they are being 
discriminated against because they are poor. The relatively recent 
Supreme Court “fetish for indigency” 51 appears to have been based upon 
a singular concern for the welfare of poor persons who have been dis
criminated against directly. However, to expand this desire to protect 
the indigent into a requirement that governments must deal financially 
with all geographic subdivisions on a strictly equal basis is a huge step 
and deserves more justification than the court provides. To state that a 
financial scheme based upon district wealth relies “on the most irrele
vant of factors” 52 simply is not a sufficient basis for this substantial 
expansion.53

51 Douglas v. California, 372 U.S. 353, 359 (1963) (Clark, J., dissenting).
52 5 Cal. 3d at 601, 487 P.2d at 1253, 96 Cal. Rptr. at 613.
53 For a discussion of the concept that government has a duty to raise everyone to a 

minimum acceptable standard of living, and the failure of this concept to attain the 
dignity of a constitutional proposition, see Developments in the Law—Equal Protection, 
82 Harv. L. Rev. 1065, 1192 (1969).

54 5 Cal. 3d 1, 485 P.2d 529, 95 Cal. Rptr. 329 (1971).
55 Id. at 16-22, 485 P.2d at 539-43, 95 Cal. Rptr. at 339-43.
55E.g., Shapiro v. Thompson, 394 U.S. 618 (1969); Skinner v. Oklahoma ex rel. 

Williamson, 316 U.S. 535 (1942). See generally Developments in the Law—Equal Pro
tection, 82 Harv. L. Rev. 1065 (1969).

The evaluation of wealth as a suspect classification, independently 
sufficient to require active judicial review is not the only recent action 
by the California supreme court in the suspect classification area. In 
Sail? er Inn, Inc. v. Kirby 54 the court held that “classifications based upon 
sex should be treated as suspect” and invalidated a state law forbidding 
women to tend bar unless they were licensees or wives of licensees.55 
Kirby and Serrano taken together indicate that the California court is 
clearly broadening the suspect classification category and using it as a 
tool to effect active review in aiding disadvantaged groups. However, 
in light of recent developments in the Supreme Court, it seems that the 
California court may be moving in a different direction, in this respect, 
than the Supreme Court. If this is the case, then the Serrano opinion 
must rely on the presence of a fundamental interest to justify the strict 
scrutiny test utilized.

The United States Supreme Court has recognized another basis upon 
which cases are to be approached with an attitude of active and critical 
analysis. These are cases which deal with a “fundamental interest.”56 
If a case involves a legislative classification which deals with a funda
mental interest, the party seeking to justify the classification must show 
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that the law is justified by a compelling state interest, an interest which 
cannot be achieved by a less onerous alternative.57 Fundamental interests 
recognized by the Supreme Court58 include voting rights,59 60 61 62 * 64 fair criminal 
procedure,00 and interstate travel.01 In Serrano, the court endeavored to 
add education to this list of judicially favored interests.

57 See Shelton v. Tucker, 364 U.S. 479, 488 (1960).
53 There exists some difference of opinion as to what rights have been raised to the 

level of fundamental interests by the Court. Referring to them as “basic rights,” one 
commentator lists voting, procreation, marriage, fairness in the criminal process, 
education, and intcrestate travel. However, recognizing that marriage and education 
v ere placed on the list in cases involving racial discrimination, the author postulates 
that the determining factor is the status of the victims of the legislative classification 
involved. .According to this theory, the more the victims appear to be disadvantaged, 
the less need there is for their interests to be basic. If the interest is a basic right, 
there is less need for the claimant to demonstrate that he is disadvantaged. Karst, 
supra note 23, at 743-45. Voting rights and fairness in the criminal process are interests 
which are fundamental to all persons and would be protected by the Court regardless 
of the financial condition or skin color of the claimant. The right to unimpeded state 
travel was explicitly recognized as a fundamental interest in Shapiro. The other basic 
rights listed in the Karst article have been before the Court in conjunction with classi
fying factors long recognized by the Court as individious. It is, therefore, premature, 
in the absence of specific recognition by the Court, to characterize them as funda
mental interests. Cf. Shapiro v. Thompson, 394 U.S. 618, 660-63 (1969) (Harlan, J., 
dissenting) (the entire concept of fundamental interests is unnecessary).

59 Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966).
60 Douglas v. California, 372 U.S. 353 (1963).
61 Shapiro v. Thompson, 394 U.S. 618 (1969).
62 E.g., Shapiro v. Thompson, 394 U.S. 618, 633 (1969) (“a State may not [preserve 

its fiscal integrity] by invidious distinctions between classes of its citizens. It could 
not, for example, reduce expenditures for education bv barring indigent children from 
its schools.”)-, Abington School Dist. v. Schempp, 374 U.S. 203, 230 (1963) (Brennan, 
J . concurring) (“Americans regard the public schools as a most vital civic institution 
for ’he preservation of a democratic system of government. It is therefore understand
able that the constitutional prohibitions encounter their severest test when they are 
sought to be applied in the school classroom.”).
«See generally Coons, Clune, & Sugarman, supra note 2, at 373-77.
64 “rF]ducation is perhaps the most important function of state and local govern

ments .... Tn these days, it is doubtful that anv child may reasonably be expected to 
succeed in life if he is denied the opportunity of an education. Such an opportunity, 
where the state has undertaken to provide it, is a right which must be made available 
to all on equal terms.” 347 U.S. 483, 493 (1954).

Despite language in several opinions,02 which seems to place educa
tion on a special footing, the Supreme Court has never found it necessary 
to refer to education as a fundamental interest in an equal protection 
sense.03 The most notable reference to education by the Court is found 
in dictum in Broum v. Board of Educ.**  which clearly was decided on 
the underlving racial issue. The Court had not shown any special affinity 
for education prior to the Brow decision and has failed to follow that 
opinion with further decisions indicating that education is a specially 
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protected interest.65 Lower courts, however, have more readily viewed 
education as an interest requiring special attention. Education was re
cently linked to racial discrimination and poverty in a widely publicized 
suit involving educational expenditures in the District of Columbia.66 In 
that case, it was intimated that if the situation were one involving racial 
imbalance in a facility other than a public school, or one involving 
educational inequities without racial or poverty aspects, the practice 
might have been upheld if a mere rational basis for it could have been 
established. However, the court believed that the fusion of these ele
ments in a setting of de facto segregation called for additional justifica
tion.67

65 Indeed, decisions following Brown, have used that opinion’s reasoning to reach the 
same holdings when the interest involved was golf or swimming rights or other less 
than fundamental interests. See W. Lockhart, Y. Kamisar, & J. Choper, Constitutional 
Law, Cases—Questions 1228 (1967).

66 Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967), aff’d subnom. Smuck v. Hobson, 
132 U.S. App. D.C. 372, 408 F.2d 175 (1969); see 81 Harv. L. Rev. 702 (1968).

67 269 F. Supp. at 508.
685 Cal. 3d at 605, 487 P.2d at 1255-56, 96 Cal. Rptr. at 615-16.
69 Id. at 606-10, 487 P.2d at 1257-59, 96 Cal. Rptr. at 617-19. In the court’s opinion, 

education has far greater social significance than a free transcript or a court appointed 
lawyer, primarily because education affects a vastly greater number of persons than 
criminal law and does so in a way which is more important to society. Education 
enables citizens to participate in the democratic process, by exercising intelligently their 
fundamental right to vote, and enables them to support themselves and their families.

70 397 U.S. 471 (1970). This case was an appeal from a three judge federal district 
court ruling that a Maryland regulation, which imposed an upper limit on the total 
amount of money any one family unit may receive under the federal Aid to Families 
with Dependent Children program, violated the equal protection clause. The Supreme 
Court refused to apply the strict scrutiny test and reversed the lower court, holding 
that the regulation was consistent with the state’s reasonable desire to allocate limited 
public welfare funds among the myriad of potential recipients.

In Serrano, the court presented a detailed rationale for according 
education privileged constitutional status. Simply stated, the court 
found education to be a major determinant of an individual’s chances for 
success in modern society and to have a unique influence on a child’s 
development as a citizen.68 The Serrano court determined that educa
tion is a more important fundamental interest than either voting or the 
procedural rights of defendants in criminal cases.69 70 Having decided to 
elevate education to the position of a fundamental interest, the court 
invoked the standard of strict judicial scrutiny which attaches to anv 
legislative classification affecting such an interest.

The Supreme Court recently provided an indication of the decision 
it might make if faced with the same problem. In Dandridge v. lk/7- 
liams,™ Justice Stewart, in a footnote to the majority opinion, limited 
the situations requiring strict or active judicial review to those cases in
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volving either a classification based on race or an interference with “a 
constitutionally protected freedom.” 71 The opinion further noted that 
“in the area of economics and social welfare, a State does not violate 
the Equal Protection Clause merely because the classifications made by 
its laws are imperfect” 72 and went on to apply the normal test requiring 
the state to demonstrate a reasonable basis for the classification. Dan
dridge does not specify what effect, if any, this limiting of active review 
has upon those previous decisions which applied the strict standard to 
interests not protected by the Constitution.73 However, it is obvious that 
education is not an explicit, constitutionally protected freedom. The 
inescapable conclusion to be drawn from Dandridge is that it appears 
highly unlikely that the Court is currently disposed to elevate education 
to the level of a judicially recognized fundamental interest.

71 Id. at 484 n.16.
72 Id. at 485.
73 For a discussion of this question, see The Supreme Court, 1969 Term, 84 Harv. 

L. Rev. 30,62-71 (1970).
74 The court decisively concluded that the absence of a discriminatory purpose in the 

state’s classification on the basis of wealth is not a factor in the consideration of the 
constitutionality of a statute. After reviewing several Supreme Court decisions, such 
as Harper, Douglas, and Griffin, which have held that discriminatory purpose is not a 
prerequisite to a holding of invalidity, the court concluded in the following manner:

Orthodox equal protection doctrine can be encapsulated in a single rule: 
government action which without justification imposes unequal burdens or 
awards unequal benefits is unconstitutional. The complaint that analytically 
no violation of equal protection vests unless the inequalities stem from a de
liberately discriminatory plan is simply false. Whatever the law was 
once, it is a testament to our maturing concept of equality that, with the 
help of the Supreme Court decisions in the last decade, we now firmlv 
recognize that the arbitrary quality of thoughtlessness can be as disastrous 
and unfair to private rights and the public interest as the perversity of 
a willful scheme.

5 Cal. 3d at 602 n.18, 487 P.2d at 1254 n.18, 96 Cal. Rptr. at 614 n.18, quoting Hobson 
v. Hansen, 269 F. Supp. 401, 417 (D.D.C. 1967).

The defense further argued that the classification by wealth was de facto and, there
fore, could be equated to de facto racial classification, their purpose being to focus 
attention on the fact that the Supreme Court has not yet ruled on the constitutionality 
of de facto segregation. The court rejected this analogy by pointing out that the school 

In holding that the California school financing system violates the 
equal protection clause of the fourteenth amendment, the California 
supreme court subjected the legislative scheme to active judicial review, 
applving the strict scrutiny test because of the presence of a suspect 
classification based on wealth and the fact that education is a fundamen
tal interest. The court administered this strict standard impressively 
and efficiently. The various justifications and defenses offered on behalf 
of the challenged statutes were quickly and convincingly disposed of 
with well-reasoned arguments.74 However, the crucial question in the 
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case pertains to the appropriate degree of judicial review applicable. If 
strict scrutiny is, in fact, justified, the court has done an admirable job. 
However, if the normal test, involving judicial restraint, is called for, the 
court has wasted words and reached an incorrect conclusion.

Since Serrano does not directly involve race, much less turn on it as 
a crucial issue, there seems to be at least a significant question as to 
whether or not both a suspect classification and a fundamental interest 
need clearly be shown. Of major significance in making such a de
termination is the fact that all Supreme Court cases concerned with the 
issue of wealth as a suspect classification have also included a funda
mental interest.75 76 For example, in Shapiro v. Thompson™ the Supreme 
Court dealt with a case that involved a classification on the basis of 
wealth but did not contain a previously recognized fundamental in
terest. In order to justify applying the strict scrutiny standard, the 
Court felt constrained to recognize a new fundamental interest—inter
state travel. If this is taken as another indication that classification based 
on wealth, standing alone, is not considered sufficiently invidious to 
justify application of the strict scrutiny standard, then the Serrano 
court’s use of the standard must rest on its recognition of education as 
a fundamental interest.

financing system in effect in California is encoded in the state code as well as the state 
constitution, thus making it quite de jure. Id. at 603-04, 487 P.2d at 1254-55, 96 Cal. 
Rptr. at 614-15.

Another defense contention, rejected by the court, was that the present system is 
necessary to achieve the desired purpose of local control over schools. The court 
simply observed that the state could permit such local control under a new financing 
scheme, even if it involved the distribution of funds from a more central source, such 
as the state. Id. at 610-11, 487 P.2d at 1260, 96 Cal. Rptr. at 620.

Equally ineffective was the defendants’ assertion that the local districts should be 
able to choose how much they wish to spend on education. The court was not im
pressed by this “compelling interest” because it was an illusion even under the present 
system. This is so because only a district with a large tax base can really determine 
how much it desires to spend. Other, poorer, districts are limited by the amount of 
revenue which can be realized through realistic tax rates. Id.

75 See, e.g., Tate v. Short, 401 U.S. 395 (1971) (wealth and deprivation of liberrv); 
Williams v. Illinois. 399 US. 235 (1970) (wealth and deprivation of liberty); Shapiro 
v. Thompson, 394 U.S. 618 (1969) (wealth and interstate travel); Harper v. Virginia 
Bd. of Flections, 383 U.S. 663 (1966) (wealth and voting rights); Douglas v. California, 
372 U.S. 353 (1963) (wealth and criminal procedural rights); Griffin v. Illinois, 351 
U.S. 12 (1056) (wealth and criminal procedural rights).

76 394 U.S. 618 (1969).

Despite the arguments advanced by the Serrano court, the Supreme 
Court has not as yet recognized education as a fundamental interest. 
Therefore, should Serrano reach the Supreme Court, the overriding 
consideration may well be that body’s willingness, or lack of same, to 
declare that education is a fundamental interest, entitled to special ju-
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dicial favor and protection.77 Shapiro was decided well before Dan
dridge. Implications drawn from Dandridge indicate that the present 
Court is less disposed to recognize new fundamental interests and that 
the probability of elevating education to the position of a fundamental 
interest has been severely decreased.

" In order to reach the Supreme Court Serrano, or a case similar to it, will have to 
overcome a threshold obstacle. In 1969, the Court issued a memorandum opinion af
firming the decision of a three judge district court in a case which contained issues 
basically similar to those in Serrano. McInnis v. Ogilvie, 394 U.S. 322 (1969), aff'g 
mem. 293 F. Supp. 327 (N.D. Ill. 1968). McInnis attacked a school financing system, 
virtually identical to that considered in Serrano, on the basis that it permitted wide 
variations in expenditures per student and that it did not give sufficient consideration to 
the varied educational needs of the children. The district court dismissed the action, 
finding that the issue of educational needs failed to present a judicially manageable 
standard. McInnis v. Shapiro, 293 F. Supp. 327 (N.D. Ill. 1968). In order to avoid 
the precedential effect of McInnis, cases like Serrano will have to present a complaint 
which raises issues clearly distinguishable from those in McInnis. For a discussion of 
the effect of McInnis and recommendations for avoiding its impact, see Coons, Clune, 
& Sugarman, supra note 2, at 410-13.
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CORPORATIONS—securities exchange act of 1934—Section 
16(b) Held Not Applicable to Second Sale of Stock by Owner Who 
Fell Below 10 Percent Ownership by Virtue of First Sale—Reliance 
Elec. Co. v. Emerson Elec. Co., 40 U.S.L.W. 4125 (U.S. Jan. 11, 1972), 
affg 434 F.2d 918 (8th Cir. 1970), rev’g in part 306 F. Supp. 588 (E.D. 
Mo. 1969).

Section 16(b) of the Securities Exchange Act of 19341 was enacted to 
prevent corporate insiders from taking unfair advantage of information 
they may have obtained by reason of their insider status. Generally, the 
section provides that a corporation may recover the profits realized 
by its beneficial owners, officers, or directors resulting from the pur
chase and sale or sale and purchase within a six month period of any 
of the corporation’s equity security.2 Section 16(a) of the Securities 
Exchange Act of 19343 defines ‘‘beneficial owner” as one who owns, 
whether directly or indirectly, more than 10 percent of any class of 
the issuer’s equity security.4

115 U5.C. $ 78p(b) (1970).
2 For the purpose of preventing the unfair use of information which may 

have been obtained by such beneficial owner, director, or officer by reason 
of his relationship to the issuer, any profit realized by him from any purchase 
and sale, or any sale and purchase, of any equity security of such issuer 
(other than an exempted security) within any period of less than six months, 
unless such security was acquired in good faith in connection with a debt 
previously contracted, shall inure to and be recoverable by the issuer, ir
respective of any intention on the part of such beneficial owner, director, 
or officer in entering into such transaction of holding the security purchased 
or of not repurchasing the security sold for a period exceeding six months. 
Suit to recover such profit may be instituted at law or in equity in any 
court of competent jurisdiction by the issuer, or by the owner of any 
security of the issuer in the name and in behalf of the issuer if the issuer 
shall fail or refuse to bring such suit within sixty days after request or 
shall fail diligently to prosecute the same thereafter; but no suit shall be 
brought more than two years after the date such profit was realized. This 
subsection shall not be construed to cover any transaction where such 
beneficial owner was not such both at the time of the purchase and sale, 
or the sale and purchase, of the security involved, or any transaction or 
transactions which the Commission by rules and regulations may exempt 
as not comprehended within the purpose of this subsection.

Securities Exchange Act of 1934, § 16(b), 15 U.S.C. § 78p(b) (1970) [hereinafter 
referred to as section 16(b)].

» 15 U.S.C. $ 78p(a) (1970).

*40 U.S.L.W. 4125 (U.S. Jan. 11, 1972), affg 434 F.2d 918 (8th Cir. 1970), rev'g in pan 
306 F. Supp. 588 (E.D. Mo. 1969).

Reliance Elec. Co. v. Emerson Elec. Co.5 presents the novel ques
tion of whether, under section 16(b), a beneficial owner is liable to 
the issuer for the second of two sales within six months of a purchase, 
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the first sale having reduced his ownership interest in the issuer to less 
than 10 percent.

Emerson Electric Company engaged in merger negotiations with 
Dodge Manufacturing Corporation in late 1966 and early 1967. These 
negotiations were terminated in March of 1967.° On May 22, 1967, 
Emerson, still hopeful of an eventual merger with Dodge, invited tenders 
of up to 550,000 shares of Dodge common stock at $63 per share. On 
June 16, 1967, Emerson purchased 152,282 shares which had been 
tendered. These shares constituted 13.2 percent of Dodge’s outstanding 
stock.* 1 * * * * * 7

G 434 F.2d at 920. Toward the end of 1966, Emerson, a St. Louis based manufacturer 
of electric motors, became interested in Dodge, a publicly held corporation listed on 
the New York Stock Exchange, engaged in manufacturing transmission equipment 
and other devices used with electric motors. Merger negotiations were initiated. 
However, on March 12, 1967, Dodge advised Emerson that its board of directors had 
rejected Emerson’s merger offer. Consequently, on March 22, 1967, Emerson with
drew its merger offer and terminated negotiations with Dodge. Id.

1 Id.
8 Id. Shortly before Emerson’s actual purchase of Dodge stock, Dodge had entered 

into an agreement with Reliance Electric and Engineering Company (now Reliance 
Electric Company) to merge into Reliance. Id. On May 27, 1967, Dodge filed suit 
in the federal district court in South Bend, Indiana, to enjoin Emerson from accepting 
any tenders of Dodge stock. The court denied the injunction in an unreported memo
randum opinion noting that Emerson had no “inside” information about Dodge, 
having obtained its information from publicly available sources. 434 F.2d at 920 n.5.

Upon acquisition of a 13.2 percent interest in Dodge on June 16, 1967, Fmerson
proposed that the Reliance merger be rejected and that Dodge merge with Emerson
instead. Not unexpectedly by this time, the Dodge board of directors opposed Emer
son’s counterproposal and went so far as to refuse to allow Emerson to examine the 
stockholder list. Emerson successfully filed suit to obtain the list but, as evidenced by
the action taken at the August 22d meeting, lost the ensuing proxy fight. 434 F.2d at
920 n.6.

9 434 F.2d at 920. Emerson was advised by its counsel that section 16(b) might apply 
at the time of the Reliance-Dodge merger if Emerson owned 10 percent or more of 
Reliance’s stock. Counsel further advised that, in view of the uncertainty, Emerson 
should first reduce its Dodge holdings to less than 10 percent. Counsel reasoned that 
Emerson could then sell the remainder of its Dodge stock without running afoul of 
section 16(b), provided that the first and second sales were not legally tied together 
in any way. Id. at 920-21.

10 306 F. Supp. 588 (E.D. Mo. 1969).

Dodge shareholders approved a merger of Dodge into Reliance Elec
tric and Engineering Company on August 22, 1967.8 Consequently, 
Emerson sold 37,000 shares of Dodge at $68 per share to Goldman, 
Sachs & Company, investment brokers, on August 28, 1967. This sale 
reduced Emerson’s holdings to 9.96 percent of Dodge’s outstanding 
stock. On September 11, 1967, within three months of its purchase, 
Emerson sold the remaining 115,282 shares to Dodge at $69 per share.9

Emerson brought a declaratory judgment action10 in federal district 
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court seeking a determination of its liability, if any, to Reliance under 
section 16(b) for the profits realized on the disposition of its Dodge 
stock. Reliance counterclaimed for the amount of the profits from 
both sales.11

11 Since Reliance had effected a merger with Dodge by the time the suit had been 
tiled, Reliance, if anyone, would be entitled to the profits under section 16(b) despite 
the fact that Dodge was the original issuer.

12 306 F. Supp. 588, 589-90 (E.D. Mo. 1969). Emerson’s argument concerning its 
status as a beneficial owner was based on that part of section 16(b) which states that 
“itlhis subsection shall not be construed to cover any transaction where such bene
ficial owner was not such both at the time of the purchase and sale, or the sale and 
purchase of the security involved.” 15 U.S.C. § 78p(b) (1970). Emerson contended that 
ore could not be a beneficial owner “both at the time of purchase and sale” if, prior 
to that purchase, he did not own more than 10 percent of the corporation’s equity 
security’. If the very purchase to be considered was the one which gave the share
holder a more than 10 percent ownership interest, Emerson reasoned, it could not be 
said that the shareholder was a beneficial owner both at the time of purchase and sale, 
bi other words, Emerson urged that “at the time” in section 16(b) should be construed 
as “prior to.” See Emerson Elec. Co. v. Reliance Elec. Co., 434 F.2d 918, 922 (8th 
Cir. 1970).

However, the district court followed what appears to be a majority view that “at 
the time of purchase” is to be construed as “simultaneous with the purchase.” 306 
F. Supp. at 589 90, citing Stella v. Graham-Paige Motors, 104 F. Supp. 957, 960 (S.D.N.Y. 
19'2), rev'd on other grounds, 232 F.2d 299 (2d Cir. 1956), cert, denied, 352 U.S. 831 
(1956). But see Arkansas Louisiana Gas Co. v. W. R. Stephens Investment Co., 141 F. 
Supp. 841, 847 (W.D. Ark. 1956). See generally W. Painter, Federal Regulation of 
Iss’dir Trading 40-42 (1968); 57 Colum. L. Rev. 287 (1957); 70 Harv. L. Rev. 1312 
(1957); 45 Va. L. Rev. 1057, 1058-59 (1959).

As a corollary to its beneficial owner argument, Emerson contended that its purchase 
of Dodge stock was not a purchase within the meaning of section 16(b) since Emerson 
could not possibly have had access to inside information about Dodge prior to the 
purchase. The court found no merit in this argument. 306 F. Supp. at 590.

13 306 F. Supp. at 592. The court felt that, although the two sales were legally 
separate, to condone Emerson’s avoidance of section 16(b) would be to subvert the 
purposes and manifest policy of the section. Id. It seems that the court was hesitant 
to create an obvious loophole in section 16(b) by sanctioning the two step sale pro
cedure.

In Emerson Elec. Co. v. Reliance Elec. Co., the district court quickly 
disposed of Emerson’s contention that it was not a “beneficial owner” 
within the meaning of section 16(b).12 Proceeding to the issue of 
Emerson’s two step divestment of its Dodge stock, the court held that 
Emerson was liable to Reliance for the profits realized on both sales 
since the two sales were effected as parts of a single predetermined 
plan to avoid the consequences of section 16(b).13 Concluding that 
it must look to substance rather than to form, the court determined that 
“for purposes of this case the ‘time of sale’ should include the entire 
period during which a series of related transactions take place pur



818 The Georgetown Law Journal [Vol. 60:799

suant to a plan by which a 10 percent beneficial owner disposes of his 
stock holdings.” 14

14 id.
15 Emerson Elec. Co. v. Reliance Elec. Co., 434 F.2d 918, 922-24 (8th Cir. 1970). The 

court pointed out that
[iIllustrative of some of the mischief that would be permitted in spite of 
Congress’ action in enacting 16(b) if we accorded with Emerson’s conten
tions is an initial purchase of as large a block of stock as 51 percent or 
more of a corporation’s stock, followed by a sale any time within six 
months by the stockholder who obviously within that period could obtain 
much inside information and could also manipulate or control corporate 
transactions.

Id. at 924.
16 434 F.2d at 926.
17 Id. at 925.
18 Id. at 926. _ .

On appeal, the United States Court of Appeals for the Eighth Cir
cuit upheld the district court’s rejection of Emerson’s argument that 
its purchase of 152,282 shares (13.2 percent) of Dodge stock on June 
16, 1967, did not make Emerson a “beneficial owner” within the mean
ing of section 16(b).15 However, the circuit court reversed the lower 
court on the issue of Emerson’s second sale of Dodge stock, holding 
that, although the first sale fell within the scope of section 16(b), the 
second sale was not legally tied to the first and, as a separate transac
tion, did not incur a section 16(b) liability.16

Writing for a unanimous court, Judge Hunter characterized section 
16(b) as artibtrary both as to selection of a time period, six months, 
and selection of the amount of stock qualifying a stockholder as a 
beneficial owner, 10 percent. Therefore, Judge Hunter reasoned, a 
security transaction either falls within or without the scope of section 
16(b), depending on whether these artibtrary criteria are met.17

Applying this rationale to the facts in Emerson, the court concluded 
that

[a]fter [the first] sale the arbitrary standards enacted by Con
gress in 16(b) of a “more than 10 percentum” security holder are 
no longer met, and subsequent sales appear to be free of Section 
16(b) regulation. Such subsequent sales literally fall within the 
exemption language of 16(b): “[tjhis subsection shall not be 
considered to cover any transaction where such beneficial owner 
was not such both at the time of the purchase and sale . . . .”18

I

Unlike the district court, which had balked at Emerson’s admitted 
attempt to avoid section 16(b) liability by means of the two step sale 
procedure, the court of appeals found no fault with Emerson’s attempt 
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to minimize or avoid potential liability to Reliance under section 16(b), 
analogizing such conduct to tax planning, which is clearly permissible.19 20 
Accordingly the case was remanded to the district court with direc
tions to proceed in a manner consistent with the views Judge Hunter

Id. at 925 & n.19, citing Gregory v. Helvering, 293 U.S. 465 (1935), affg 69 F.2d 
809 (2d Cir. 1934). Gregory stands for the proposition that a taxpayer may attempt 
to minimize or avoid altogether the amount of what would otherwise be taxed to him 
and that he may use any means within the law to do so. 293 U.S. at 469.

20 434 F2d at 926. A reversal of the district court’s opinion was unnecessary as a 
. ractical matter because the district court had reserved for future determination the 
issue of the amount of profits recoverable by deciding only the issue of liability. 306 
F. Supp. at 593.

21 See, e.g., Western Auto Supply Co. v. Gamble-Skogmo, Inc., 348 F.2d 736, 741 
8th Cir. 1965); Park & Tilford, Inc. v. Schulte, 160 F.2d 984, 987 (2d Cir. 1947); Smolowe

v. Delendo Corp., 136 F.2d 231, 235 (2d Cir.), cert, denied, 320 U.S. 751 (1943); Petteys 
v. Northwest Airlines, 246 F. Supp. 526, 529-30 (D. Minn. 1965), rev'd sub no?n. 
Petteys v. Butler, 367 F.2d 528, 535 (8th Cir. 1966), cert, denied, 385 U.S. 1006 (1967); 
Heli-Coil Corp. v. Webster, 222 F. Supp. 831, 835-36 (D.N.J. 1963), aff'd in part, 352 
F2d 156 (3d Cir. 1965). See generally 2 L. Loss, Securities Regulation 1040-90 (2d 
ed. 1961); W. Painter, Federal Regulation of Insider Trading 14-52 (1968); Cook & 
Feldman, Insider Trading Under the Securities Exchange Act, 66 Harv. L. Rev. 385 
ác 612 (1953); Lowenfels, Section 16(b): A New Trend in Regulating Insider Trading, 
54 Cornell L. Rev. 45 (1968); Munter, Section 16(b) of the Securities Exchange Act 
of 1934: An Alternative to “Burning Down the Barn in Order to Kill the Rats” 52 
Cornell L.Q. 69 (1966); Painter, The Evolving Role of Section 16(b), 62 Mich. L. 
Rev. 649 (1964); Rubin & Feldman, Statutory Inhibitions Upon Unfair Use of Corporate 
Information by Insiders, 95 U. Pa. L. Rev. 468 (1947).

22See Gratz v. Claughton, 187 F.2d 46, 47-50 (2d Cir.), cert, denied, 341 U.S. 920 
(1951); Smolowe v. Delendo Corp., 136 F.2d 231, 235-36 (2d Cir.), cert, denied, 320 
U.S. 751 (1943). Perhaps the clearest statement regarding the necessity of a strictly 
objective approach in applying section 16(b) in order to carry out the purpose of the 
section and remain consistent with its underlying assumptions was made by Judge 
Clark in Smolowe.

It is apparent . . . from the language of Section 16(b) itself, as well as 
from the Congressional hearings, that the only remedy which its framers 
deemed effective for this reform was the imposition of a liability based 
upon an objective measure of proof. ...

A subjective standard of proof, requiring a showing of an actual unfair 
use of inside information, would render senseless the provisions of the 
legislation limiting the liability period to six months, making an intention 

20

I'he decision of the Eighth Circuit in Emerson Elec. Co. v. Reliance 
Elec. Co. would seem to be the correct result according to the tradi
tional method of applying and interpreting section 16(b).21 The under
lying basis of this approach is that the elements of section 16(b) were 
enacted as a result of the virtual impossibility of proving the unfair use 
of inside knowledge to reap a short swing profit and the consequent 
necessity for avoiding this very subjective burden in drafting effective 
legislation on the subject.22
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As a result, the courts which have adhered to this view of section 
16(b) apply the elements of the section objectively, literally, and mecha
nistically.23 They take no account of the actual presence or absence, 
let alone the use of, inside information in arriving at their conclusions. 
These courts are concerned with a purchase, a six month holding 
period, a 10 percent beneficial owner, a director, or an officer of the 
issuer. They do not appear to be concerned with the stated purpose 
of section 16(b) which is to prevent the unfair use of inside informa
tion in reaping short term profits. In short, the beneficial owner, di
rector, or officer of the issuer who has not unfairly used inside infor
mation, the “innocent insider,” is merely an “insider” under this rigidly 

to profit during that period immaterial, and exempting transactions where
in there is a bona fide acquisition of stock in connection with a previously 
contracted debt. ... [IJts total effect would be to render the statute little 
more of an incentive to insiders to refrain profiteering at the expense of the 
outside stockholders than are the common law rules of liability ....

136 F.2d at 235-36.
Mr. Thomas Corcoran, one of the draftsmen of section 16(b), testified before the 

Senate Committee on Banking and Currency that
you hold the director irrespective of any intention or expectation to sell 
the security within 6 months after, because it will be absolutely impossible 
to prove the existence of such intention or expectation, you have to have 
this crude rule of thumb, because you cannot undertake the burden of 
having to prove that the director intended, at the time he bought, to get 
out on the short-swing.

Hearings on S. 56 and S. 91 Before the Senate Comm, on Banking and Currency, 73d 
Cong., 2d Sess., pt. 15, at 6557 (1934).

23 See Western Auto Supply Co. v. Gamble-Skogmo, Inc., 348 F.2d 736 (8th Cir. 
1965); Gratz v. Claughton, 187 F.2d 46 (2d Cir.), cert, denied, 341 U.S. 920 (1951); 
Smolowe v. Dclendo Corp., 46 F. Supp. 758 (S.D.N.Y. 1942), aff'd, 136 F.2d 231 (2d 
Cir.), cert, denied, 320 U.S. 751 (1943). In Smolowe, minority stockholders of the 
Delendo Corporation, the issuer, sued two officers and directors of the corporation for 
the amount of profits realized on their purchases and sales of Delendo common stock 
within a six month period. The plaintiffs’ argument was simply that the conditions 
of section 16(b) had been met and that the profits, therefore, had to be disgorged. 
They conceded that the defendants had acted in good faith and without any unfair 
use of inside information. The district court sustained this rigidly objective and 
mechanistic interpretation of section 16(b), the Second Circuit affirmed, and the 
Supreme Court refused to grant certiorari. The Gratz opinion, written by Judge 
Learned Hand, frankly stated that section 16(b) covered trading by directors, officers, 
and beneficial owners who, in fact, had no inside information as well as those who 
did. 187 F.2d at 49. The Eighth Circuit dealt with the problem of the innocent insider 
in the Western Auto Supply Co. case. The court explained that in the administration 
of section 16(b) there could not be one rule for insiders with good intentions and 
another rule for “guilty” insiders. The burden of section 16(b), the court reasoned, 
must fall on all violations with equal weight. 348 F.2d at 743. See also W. Painier, 
Federal Regulation of Inside Trading 24-52 (1968). In describing the operation of 
section 16(b), Painter observes that “it is irrelevant that the insider . . . did not make 
unfair use of inside information. . . .” Id. at 25.
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objective approach. Judge Hunter’s opinion for the circuit court, hold
ing Emerson liable under section 16(b) for the profits realized on its 
first but not its second sale of Dodge stock within a six month period, 
was clearly based on an objective, literal, and mechanistic application 
of 16(b)’s elements to the facts of the case, with no consideration of 
whether Emerson had taken unfair use of inside information in realiz
ing its profits.24

-'•See notes 15-19 supra and accompanying text.
-: I he section was enacted “[f]or the purpose of preventing the unfair use of 

[inside] information which may have been obtained by such beneficial owner, director, 
or officer by reason of his relationship to the issuer. . . .” 15 U.S.C. § 78p(b) (1970).

- See, e.g., Chemical Fund, Inc. v. Xerox Corp., 377 F.2d 107, 110-11 (2d Cir. 1967); 
Pettcys v. Butler, 367 F.2d 528, 533-35 (8th Cir. 1966), cert, denied, 385 U.S. 1006 

1967); Blau v. Lamb, 363 F.2d 507, 515-16 (2d Cir. 1966), cert. denied, 385 U.S. 1002 
il967); Blau v. Max Factor & Co., 342 F.2d 304, 306-07 (9th Cir.), cert, denied, 382 U.S. 
892 (1965); Ferraiolo v. Newman, 259 F.2d 342, 346 (6th Cir. 1958), cert, denied, 359 
U.S. 927 (1959); Roberts v. Eaton, 212 F.2d 82, 85-86 (2d Cir.), cert, denied, 348 U.S. 
827 (1954). See generally Kramer, An Examination of Section 16(b), 21 Bus. Law. 
183 (1965); Lowenfcls, Section 16(b): A New Trend in Regulating Insider Training, 
54 Cornell L. Rev. 45 (1968); Muntcr, Section 16(b) of the Securities Exchange Act of 
1934: An Alternative to “Burning Down the Barn in Order to Kill the Rats,” 52 
Cornfll L.Q. 69 (1966); Painter, The Evolving Role of Section 16(b), 62 Mich. L. 
Rev. 649 (1964).

-’Blau v. Max Factor & Co. serves as an excellent example. 342 F.2d 304 (9th Cir.), 
cer:. denied, 382 U.S. 892 (1965). Blau involved an issuer which had two classes of 
stock class A and common. The class A stock was publicly held whereas the common 
stock was available only to insiders. The only difference between the two types of 
stock v. as that the issuer’s board of directors had the power to declare lesser dividends 
on rhe common stock than on the class A. The basis for the distinction was the is
suer’s desire to maximize dividends to its public equity holders while affording its 
insiders a potential tax break by selectively channeling their dividends to retained 
earnings. Under the issuer’s charter, common stock was exchangeable for class A 
stock on a one-for-one basis at any time.

When the insiders exchanged 200,000 shares of common stock for an equal number 
of class A shares and sold these shares to the public within a month of the exchange,

However, there has been a relatively recent trend toward mitigating 
the rigid objectivity of the traditional approach to section 16(b). Look
ing to the stated purpose of section 16(b)25 as well as its provisions, 
the adherents of t lis more subjective approach would not penalize the 
“innocent" insider along with his “guilty” counterpart.26

On the other hand, this new approach to section 16(b) is not wholly 
subjective. It does not propose to place the difficult, expensive, and 
time-consuming burden of proving the unfair use of inside information 
cn 16(b) plaintiffs. Only under circumstances which clearly indicate 
that there could not have been an unfair use of inside information does 
the new approach to section 16(b) exempt the short term profits of 
an allegedly “innocent” insider.27
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An analysis of Reliance under this more flexible and subjective view 
of section 16(b) seems to lead to the conclusion that Emerson would 
not be liable to Reliance for the profits realized on either sale of Dodge 
stock. Dodge’s and Reliance’s outright hostility toward Emerson 
throughout the period of Emerson’s ownership of Dodge common stock-' 
made it virtually impossible for Emerson to acquire, much less unfairly 
use, any inside information. Thus, the Eighth Circuit’s decision, al
though apparently the correct result according to the traditional view.2’' 
is arguably erroneous under the new approach to section 16(b).

they realized a profit. They were sued for the amount of this profit under section 
16(b).

The Ninth Circuit refused to view the exchange of common for class A shares as a 
purchase within the meaning of section 16(b); the complaint against the insiders was 
dismissed. Essentially, the court’s rationale was as follows:

[SJince there was no speculative advantage in holding Class A rather 
than Common, the exchange conferred no opportunity for speculative profit 
which appellees [the insiders] did not already enjoy. . . . Thus, the making 
of the exchange, and its timing, were simply irrelevant to the use of 
insider information in short-term speculation—the problem with which Sec
tion 16(b) is concerned.

Id. at 308-09.
Another such case is especially noteworthy because it was decided by the same 

court which decided Emerson. See Petteys v. Butler, 367 F.2d 528 (8th Cir. 1966), cert, 
denied, 385 U.S. 1006 (1967). In Petteys, two directors and minority stockholders of 
Northwest Airlines converted their preferred stock into common as the result of a 
call to redeem the preferred. Within six months, these insiders sold their common 
stock at a considerable profit. They were sued for the amount of their profits on the 
ground that the conversion of preferred stock was a purchase of common stock within 
the meaning of section 16(b). The district court agreed with that theory and held that 
the insiders had to disgorge their profits. Petteys v. Northwest Airlines, Inc., 246 F. 
Supp. 526 (D. Minn. 1965).

However, the Eighth Circuit reversed the lower court’s decision, reasoning that since 
the common and preferred appeared to be economic equivalents, speculation from 
their conversion would be virtually impossible. Petteys v. Butler, 367 F.2d 528, 537 
(8th Cir. 1966). The test evidenced by the Eighth Circuit in Petteys is as clear an 
expression of the new approach to section 16(b) as any. The court determined that 
“each case must be examined on its own facts and the Act [section 16(b) of the 
Securities Exchange Act of 1934] only applied when these facts disclose the possibility 
of abuses that the Act [was] designed to prevent.” Id. at 533.

28 See notes 6-9 supra and accompanying text.
29 See notes 14-18 supra and accompanying text.

Further, the opinion of the district court would seem to be justified 
by neither the traditional nor the more subjective approach to section 
16(b). However, the district court seems to hint at an issue which 
goes far beyond the mere boundaries of the case itself—its impact on the 
administration of section 16(b). The district court appears to have 
reached the rather tortured result of merging two legally separate trans
actions because it feared that sanctioning the two step sale procedure 
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would dilute, if not subvert, the effectiveness of section 16(b).30 
The lower court’s implied apprehensions were far from groundless. 

The Eighth Circuit, applying the statutory provisions objectively and 
mechanistically, concluded that Emerson’s second sale of Dodge stock 
was not subject to section 16(b). Since it appears that Emerson was 
a necessarily “innocent” insider,31 this result seems equitable; indeed, 
under the more subjective approach, it appears that the first sale would 
have been “exempt” as well. However, using the two step sale pro
cedure and the traditional approach to section 16(b) employed by the 
Eighth Circuit, “guilty” beneficial owners can plan on unfairly using 
their inside knowledge with relative impunity. Only the sale used to 
reduce their ownership interest in the issuer to less than 10 percent 
(9.99) would be subject to section 16(b).

30 See notes 12-14 supra and accompanying text. See also 5 Ga. L. Rev. 584 (1971). 
The author of this article seems to agree with the district court’s premise that a sanc
tioning of the two step sale procedure employed by Emerson raises serious problems 
retarding a consistent and effective administration of section 16(b). Id. at 589-90.

31 See notes 6-9 supra and accompanying text.
32 Reliance Elec. Co. v. Emerson Elec. Co., 40 U.S.L.W. 4125 (U.S. Jan. 11, 1972).
33 Justices Stewart, Marshall, Blackmun, and Chief Justice Burger formed the majority. 

Justices Powell and Rehnquist took no part in the consideration or decision of the case.
3<4OU.SUAV. at 4126.

Therefore, it seems that the traditional method of applying section 
16(b) will not be capable of controlling the Pandora’s box it has so 
mechanistically opened in the Reliance-Emerson litigation. It is more 
than ironic that the very approach which gave rise to the two step 
sale procedure, as a by-product of its rigidly objective treatment of 
“innocent” insiders, has been caught in its own snare of inflexibility.

Emerson appears to demonstrate that the flexibility, tempered ob
jectivity, and ad hoc reasonableness of the new approach to applying 
section 16(b) would result in a more equitable and effective adminis
tration of that provision than its traditional counterpart. In the alterna
tive. if the new approach is to be rejected, the decision of the district 
court in Emerson, despite the legal gymnastics necessary to support it, 
appears to be preferable to the decision of the circuit court, which 
might conceivably carve out an exemption to section 16(b) large 
enough to swallow the rule.

Nevertheless, in a 4-3 decision32 the Supreme Court recently affirmed 
rhe decision of the Eighth Circuit. Writing for the majority,33 Justice 
Stewart observed that Congress did not intend section 16(b) to reach 
every transaction in which an investor actually relies on inside infor
mation.34 Therefore, he reasoned, “ [1] ¡ability cannot be imposed sim- 
ply because the investor structured his transaction with the intent of 
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avoiding liability under section 16(b). The question is rather whether 
the method used to ‘avoid’ liability is one permitted by the statute.’’88

35 id.
36 See notes 21-24 supra and accompanying text.
37 40 U.S.L.W. at 4126.
38 Id. at 4126-27.
39 Zd.

40 See notes 12-14, 30 supra and accompanying text.
41 40 U.S.L.W. at 4130.
42 Id.

Having thus framed the question, Justice Stewart proceeded to an
swer it, as the Eighth Circuit had, within the framework of the tradi
tional approach to section 16(b).30 He pointed out that one of the 
objective standards contained in section 16(b) is the requirement that 
a 10 percent beneficial owner be such “both at the time of purchase and 
sale” of the security involved.37 He concluded that

[r]ead literally, this language clearly contemplates that a statu
tory insider might sell enough shares to bring his holding below 
10%, and later—but still within six months—sell additional shares 
free from liability under the statute . . . [A] construction of the 
term “at the time of . . . sale” that treats two sales as one upon 
proof of a pre-existing intent by the seller is scarcely in harmony 
with the Congressional design of predicating liability upon an 
“objective measure of proof.” 38

Justice Stewart commented that, even if the two step sale procedure 
were thought to give rise to the kind of evil Congress sought to cor
rect through section 16(b), the offending procedure “could be more 
effectively deterred by an amendment to the statute that preserves its 
mechanical quality than by a judicial search for the will-o’-the-wisp 
of an investor’s ‘intent’ in each litigated case.” 39

A dissenting opinion, written by Justice Douglas with Justices Bren
nan and White concurring, seemed to adopt an approach identical to 
that of the district court.40 Justice Douglas emphasized that the deter
rent value of section 16(b) depends not so much on its “vaunted ob
jectivity” as its “thorough-going” qualities.41 He stated that “should 
the broadly remedial statutory purpose of section 16(b) require it, 
the literal language of the statute would not preclude an analysis in 
which the two transactions herein at issue are treated as part of a single 
‘sale.’ ”42

Justice Douglas concluded that the underlying policy and spirit of 
section 16(b) dictate that not only Emerson’s but any split sale by a 
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more than 10 percent beneficial owner should be presumed to be a 
single dispositive plan.43 He stated his belief that, by sanctioning a two 
step sale procedure which could conceivably be accomplished within a 
single day, the majority had undermined section 16(b) under the guise 
of an objective approach.44

« W. at 4129.
44 Id. For a discussion of the ideological implications of Reliance, see Wall Street 

Journal. Jan. 12, 1972, at 3, col. 1.
45 See notes 27-29 supra and accompanying text.
46 4OU.S.L.W. at 4128.

1 See Securities and Exchange Comm’n, Report of the Special Study of the Securi- 
ities Markets, H.R. Doc. No. 95, 88th Cong., 1st Sess. (1963); Wharton School of 
Finance and Commerce, A Study of Mutual Funds, H.R. Rep. No. 2274, 87th Cong., 
2d Sess. (1962).

It is unfortunate that neither the circuit court nor the district court 
and neither the majority nor the dissenting Supreme Court opinions 
chose to utilize the new “subjective” approach to section 16(b). This 
approach, with its flexibility and tempered objectivity, might have been 
used as the vehicle for exempting necessarily “innocent” insiders such 
as Emerson from section 16(b) liability while leaving intact the full 
deterrent vigor and broad remedial scope of the section.45 Instead, 
Reliance has taken its full judicial course within the framework of 
the traditional objective approach to section 16(b). The result, in the 
words of Justice Douglas, “is a mutilation of the Act, contrary to its 
broad remedial purpose, inconsistent with the flexibility required in the 
interpretation of securities legislation, and not required by the lan
guage of the statute itself.” 46

INVESTMENT COMPANIES—fiduciary duty—Investment Com
pany Act of 1940 Imposes Liability upon Investment Adviser for 
Profits Made Through Exercise of Influence in Selection of New In

rment Adviser—Rosenfeld v. Black, 445 F.2d 1337 (2d Cir. 1971), 
petitio7t for cert, filed sub nom. Lazard Freres & Co. v. Rosenfeld, 40 
U.S.E.W. 3289 (U.S. Dec. 10, 1971) (No. 71-771), rev'g 319 F. Supp. 
891 (S.D.N.Y. 1970).

In recent years, the mutual fund has come to play an increasingly 
important role in the securities industry,1 providing an outlet for the 
investor seeking diversification and growth in a small investment. Man
aged by investment advisers who receive compensation based upon a 
percentage of net asset value, the mutual fund industry has experienced 
phenomenal growth in the last decade. The advisers to these funds, 
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who are usually also their creators, have enjoyed great prosperity. 
They have often established public corporations to manage the funds, 
corporations marked chiefly by their high investment return potential.2 3

2 See Securities and Exchange Comm’n, Report on the Public Policy Implications 
of Investment Company Growth, H.R. Rep. No. 2337, 89th Cong., 2d Sess. 46 (1966); 
Wharton School of Finance and Commerce, supra note 1, at 461-62.

3 445 F.2d 1337 (2d Cir. 1971), petition for cert, filed sub nom. Lazard Freres & Co. 
v. Rosenfeld, 40 U.S.L.W. 3289 (U.S. Dec. 10, 1971) (No. 71-771), rev’g 319 F. Supp. 
891 (S.D.N.Y. 1970).

4 15 U.S.C. §§ 80a-l to 80a-52 (1970).
5 445 F.2d at 1344-45.
6 Rosenfeld v. Black, 319 F. Supp. 891, 897 (S.D.N.Y. 1970). The lower court based 

its holding upon SEC v. Insurance Securities, Inc. 254 F.2d 642 (9th Cir.), cert, denied, 
358 U.S. 823 (1958), which had held that the Investment Company Act of 1940 did not 
embrace common law principles of fiduciary duty but instead provided its own reme
dial measures under section 15(a)(4) of the Act by providing for the termination of 
the investment adviser’s contract upon its assignment—assignment being defined under 
section 2(a)(4) of the Act. 15 U.S.C. § 80a-15(a)(4) (1970); see id. § 80a-2(a)(4).

Since the contract was terminated, the lower court in Rosenfeld reasoned that “an 
agreement with a transferee of control of the adviser may be effectively consummated” 
without violating the Act “where (as here) a majority of the stockholders approve a 
new advisory contract, as they are empowered to do . . . .” 319 F. Supp. at 897, 899. 
The Act was designed to prevent transfer of control without shareholder consent, 

Certain activities of mutual fund advisers were the subject of consid
eration recently in Rosenfeld v. Blacky a decision with significant con
sequences for advisers to companies registered under the Investment 
Company Act of 1940.4 5 In that case, the United States Court of Ap
peals for the Second Circuit determined that the fiduciary safeguards 
impliedly incorporated within the Investment Company Act of 1940 
are sufficient to hold an adviser liable for profits deemed to be received 
for exercising influence in the selection of a new investment adviser.1

In Rosenfeld, stockholders of the Lazard Fund, Inc. (the Fund) 
brought an action against Lazard Freres & Co. (Lazard), the organizer 
and investment adviser of the Fund, seeking an accounting for profits 
allegedly realized by Lazard when it terminated its relationship with 
the Fund. The termination came about as the result of a merger of the 
Fund into Moody’s Capital Fund, an action which called for the ad
visory function to be taken over by Moody’s Advisers and Distributors. 
Inc. (Moody’s A & D). Moody’s A & D is a wholly-owned subsidiarv 
of Moody’s Investors Service, Inc., which in turn is wholly-owned 
by Dun & Bradstreet, Inc. The district court, in granting defendant’s 
motion for summary judgment, held that there could be no violation of 
the Investment Company Act upon transfer of the advisory function 
when the new adviser was approved by a majority of the stockholders 
of the Fund.6
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Lazard had organized the Fund in 1958. After an initial public 
offering of 8.5 million shares, the terms of which made the Fund open- 
ended under section 5(a) (l)7 of the Act by providing for redemption, 
Lazard was employed as investment adviser at an annual fee of one-half 
of one percent on the first $100 million of the Fund’s average daily 
net assets, three-eighths of one percent on the next $50 million and one- 
fourth of one percent on any excess over $150 million.8 The investment 
adviser contract further provided that Lazard was to make available the 
necessary office facilities and personnel, including corporate officers.

rather than to prevent the receipt of money by the retiring adviser, reasoned the lower 
court.

7 15 U5.C. 5 80a-5 (a)(1) (1970).
* 445 F.2d at 1338. The management fee of the Fund was somewhat low^er than the 

industry’ average, particularly with respect to the scale dowm in relationship to asset 
increase of the Fund. See Wharton School of Finance and Commerce, supra note 1, 
at 480-91.

L’nlike most open-end investment companies, the Fund did not 
engage in continuous public offerings, as this would not have been in 
keeping with the traditional policies of Lazard’s investment banking 
structure. As a result, shrinkage from redemptions reduced the Fund’s 
net assets to $85 million, down from an initial realization of $117.9 
million upon public offering, and decreased the number of shares to 
5,304,711. To offset this reduction, Lazard felt that the Fund’s in
terests would be best served by engaging in a continuous offering of 
its shares as well as providing investment programs in stricter compe
tition with the growing mutual fund industry. However, as noted, 
Lazard was neither equipped nor inclined to provide continuous public 
offerings. With the consent of the Fund’s board of directors, Lazard 
openly sought the best available means to provide these services.

Upon learning that Moody’s Investors Service, Inc., which already 
managed S4 billion worth of investments, was considering entrance into 
the mutual fund industry, Lazard approached Dun & Bradstreet in 
hopes of achieving a solution to the Fund’s problems. The series of 
agreements which followed provided for the merger of the Fund into 
Moodv’s Capital Fund, which would be organized by Moody’s In
vestors Service, Inc. with a capital of $100,000 in cash and government 
securities. T he Capital Fund would then employ Moody’s A & D as 
investment adviser and as exclusive agent for the sale of Capital Fund 
stock. These designations required shareholder approval under section 
15 of the Investment Company Act of 1940. Approval of this merger 
by the Fund’s stockholders would constitute approval of the new advis
ory contract.

However, the most important detail of the Lazard-Dun & Bradstreet 
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negotiations was an agreement dated April 5, 1967, its effectiveness being 
conditioned upon approval of the merger but then only if the advisory 
contract between Capital Fund and Moody’s A & D was sanctioned at 
the same time. Under the terms of the agreement Lazard was to re
ceive 75,000 shares of Dun & Bradstreet common stock, par value $1.00 
per share, in return for Lazard’s five year covenant not to compete?

This detailed agreement became the basis for the derivative action 
filed against Lazard. The plaintiffs alleged that the agreement’s mere 
recitals of consideration given by Lazard for the 75,000 shares of Dun 
& Bradstreet common stock were a sham to cover up Lazard’s real 
consideration—sale of influence to secure the merger and the conse
quent adoption of the advisory contract. As the plaintiffs noted, the 
stock of Dun & Bradstreet was currently selling at $37 per share, with 
a total bloc value of close to $3 million,9 10 and Lazard was to receive 

9 The agreement provided in pertinent parts that:
Lazard Freres & Co. has agreed for a period of five years from the effec
tiveness of the merger not (a) to become associated, either in a manage
ment or advisory capacity, with another investment company subject to 
registration under the Investment Company Act of 1940; (b) to permit the 
use of the name “Lazard”, or any such combination including such name, 
by any such investment company or investment company manager or ad
visor; and (c) to act as principal distributor for any open-end investment 
company making a continuous offering of its shares, and which is subject 
to registration under the Investment Company Act of 1940.

Lazard Freres & Co. has also agreed for a period of five years from the 
effectiveness of the merger unless otherwise specified (a) to make avail
able Mr. Hettinger (or others) for the purpose of (1) reviewing and ad
vising with respect to European economic and monetary conditions and 
(2) serving as a director of Moody’s Capital Fund and/or Moody’s Fund, 
Inc.; (b) to consult for a transitional period not in excess of one year 
with respect to the administrative operations of Moody’s Capital Fund; (c) 
to use its best efforts to induce certain persons presently performing services 
for the Corporation to similarly perform for Moody’s Capital Fund; and 
(d) to make available certain research reports and analyses prepared by 
them during the existence of the Corporation.

As consideration for such agreements, Dun & Bradstreet, Inc. will deliver 
to Lazard Freres & Co. 75,000 shares of its common stock, par value $1 per 
share. The 75.000 shares will be placed in escrow by Lazard Freres & Co. 
to secure performance of its obligations set forth in the first paragraph of 
this subsection and, subject to such performance, will be released ar the 
rate of 10,000 shares annually for the next four years with the remaining 
35,000 shares to be released at the end of the fifth year. Cash dividends will 
not be paid on such shares as from time to time remain unrclcascd from 
escrow, but such shares may be voted by Lazard Freres & Co. while they are 
subject to escrow.

445 F.2d at 1339-40.
10 Though the stock’s over-the-counter trading value was $37 per share, the bloc 

received bv Lazard would not have commanded as high a price due to the lack of 
transferability and the restrictions on dividends of shares remaining in escrow. How-
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the stock only upon the shifting of the advisory office from Lazard 
to Moody’s A & D. The plaintiffs further alleged that the proxy state
ment was false or misleading in violation of rule 14a-9 of the Securities 
Exchange Act,11 and, therefore, that they were entitled to a private 
right of action under that Act,12 and appropriate prophylactic relief.13

ever, even if a slightly lower value would be more accurate, for purposes of plaintiff’s 
alb gations, the consideration received by Lazard was far in excess of the value of the 
negative covenant agreed to by Lazard, and thus the excess could only be viewed as 
consideration for the sale of the advisory position.

” 17 C.F.R. § 240.14a-9 (1971).
12 See J.I. Case Co. v. Borak, 377 U.S. 426 (1964).
13 See Mills v. Electric Autolite Co., 396 U.S. 375 (1970).
14 The Fund’s board of directors was composed of eight members of whom two were 

1 azard partners; another was a senior partner in Lazard’s counsel; and all had been 
selected bv Lazard. 445 F.2d at 1340 n.4.

In granting defendant’s motion for summary judgment, the district court held that 
not only was plaintiffs’ claim not actionable under the Investment Company Act of 
1940, but “that there was likewise no breach of defendant’s common law fiduciary duties 
as asserted in plaintiffs’ pendent claim.” 319 F.Supp. at 899.

Notice of a special meeting of stockholders, a proxy, and a proxy 
statement were sent to the Fund’s stockholders on April 6, 1967. The 
business of the special meeting was to be the approval of the merger 
and the adoption of the advisory contract. Included in the proxy 
statement were the terms of the agreement between Lazard and Dun 
X Bradstreet. The stockholders were, however, neither asked to ratify 
this agreement nor informed as to the market value of the Dun & Brad- 
street stock. Also included in the proxy statement was the recitation 
that Lazard held of record 2,066,310 shares of capital stock of the 
Fund, constituting 39 percent of the total outstanding stock, though 
customers of Lazard were in truth the beneficial owners of these shares. 
Finally, a letter enclosed with the proxy statement signed by Mr. 
Hettinger, a partner of Lazard, President of the Fund, and a proposed 
director of Moody’s Capital Fund, recited the board of directors’ recom
mendation14 favoring approval of the merger and advisory contract. 
Such approval, he argued, would eliminate from the Fund the disad
vantages suffered by an inability to engage in a continuous offering of 
its shares and the unavailability of special investment services.

Three issues were presented for consideration by the court of appeals 
following the district court’s dismissal of plaintiffs’ cause of action: 
D whether Lazard was a fiduciary to the Fund; 2) whether the trans
action as completed was a breach of a fiduciary duty; and 3) whether 
common law principles of fiduciary duty were incorporated into the 
Investment Company Act of 1940, therefore making plaintiff’s claim 
actionable in federal court.15 In holding affirmatively on all three issues, 
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the Second Circuit broke with what had appeared to be an established 
trend with regard to investment adviser contracts, initially established 
by the Ninth Circuit in SEC v. Insurance Securities, Inc.™

16 254 F.2d 642 (9th Cir.), cert, denied, 358 U.S. 823 (1958). In ZSZ, shareholders and 
directors of Insurance Securities, Inc., the sponsor, investment adviser, and principal 
underwriter to Trust Fund (an investment company), sold a control bloc of stock in the 
management company for a price far in excess of net book value. This sale termi
nated the contract, and in the view of the court, the fiduciary position of the defend
ant, by bringing into play the remedial provisions of the Investment Company Act (15 
U.S.C. §§ 80a-2(a)(4), 80a-15(a)(4) (1970)). The contract was subsequently renewed 
through an arrangement whereby the sale of the stock coincided with a special meeting 
of the stockholders called to approve the new contract.

The SEC sought an injunction and accounting under section 36 of the Act, alleging 
that such a sale constituted “gross misconduct” and “gross abuse of trust” within the 
meaning of the section. See 15 U.S.C. § 80a-35 (1970). The narrow question presented 
by the SEC on appeal was “whether transfer of control of an investment adviser and 
principal underwriter at a price in excess of net asset value constituted ‘gross miscon
duct or gross abuse of trust in respect to’ an investment company which it served, 
within the meaning of § 36 of the Act.” 254 F.2d at 648.

The court held not only that section 36 was not violated but that section 15(a) (4) fully 
covered the transaction in that the shift of control not only did not, but could not, 
effectuate a transfer of the service contract since section 15(a)(4) automatically termi
nated the service contract. Thus, the court reasoned, since the contract was terminated, 
the price received could not be said to represent compensation for the sale or transfer 
of the fiduciary office which had itself terminated with the sale of the control block 
Id. at 650-51; accord, Rome v. Archer, 41 Del. Ch. 404, 197 A.2d 49 (1964); Krieger v. 
Anderson, 40 Del. Ch. 363, 182 A.2d 907 (1962).

One commentator has noted, however, that there is no difference in the investor
management relationship between the investment company and its adviser and the in
vestor-management relationship in a corporation. For this reason, fiduciary responsi
bilities “should attach to persons exercising operational control over management in 
a dual-entity investment institution, for the same investor-manager relationship exists 
with only the formal difference that management derives its authority from an inter
entity rather than an intracorporate contract.” Note, Protecting the Interests of Mutual 
Fund Investors in Sales of Management—Corporation Control, 68 Yale L.J. 113, 121-22 
(1958).

As distinguished from Insurance Securities, Inc., however, Lazard’s relationship to the 
Fund was unusual, dictating an unusual form to the transaction. In most funds, a sepa
rate corporation is formed to perform the advisory function and the stock, or at least 
the voting stock, is owned by the principals who organize the fund. Transfer of the 
advisory function is then accomplished by sale of the stock of the advisory corporation. 
The transaction would then be identical to the situation in which a controlling share
holder sells his shares at a premium above market value, a practice which has long been 
allowed within certain limits. See Essex Universal Corp. v. Yates, 305 F.2d 572 (2d 
Cir. 1962). Thus, even recognizing a fiduciary duty, such duty would not be breached 
in this type of case. In Lazard’s case, however, there was no stock to be sold, and if 
Lazard was to receive any value for the succession to its advisory function, it would 
have to take a different form, that being the sale of their office rather than their stock. 
While the practical effect may be the same, the appearance is more unseemly. However, 
nothing in the Rosenfeld opinion indicates that the result would be different if the 
transaction took a different form—and the result in Rosenfeld should be construed to 
cover a more conventionally structured transaction, thus making the break with past 
precedent all the more pronounced.
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Though case law had long held that those in control of an invest
ment company fund owed a fiduciary duty to the shareholders of that 
fund,17 the logic of SEC v. Insurance Securities, Inc. negated the effec
tiveness of that duty18 in a sale of control stock in the advisory com
pany by its investment adviser. IS1 held that the fiduciary relationship 
•f the adviser terminated at the time of the assignment of the adviser’s 

contract.19 The impact of that decision was to allow the assignor of 
rhe terminated contract to receive a premium for influence—influence 
that grew out of the adviser’s relationship with the passive investors of 
the fund and the adviser’s subsequent control over the proxy machin
ery.20

17See Aldred Investment Trust v. SEC, 151 F.2d 254 (1st Cir. 1945), cert, denied, 
326 US. 795 (1946). In holding the majority shareholders and directors of a common 
law trust, organized under the laws of Massachusetts and registered under the Invest
ment Company Act of 1940, liable for breach of a fiduciary duty, the court focused on 
section 1(b) of the Act (findings and declaration of policy) noting that it “in effect 
codiñes the fiduciary obligations placed upon officers and directors of investment com
panies." Id. at 260. In addition, the discretionary control exercised by the officers and 
directors over other people’s money, used to enrich themselves, was held to violate the 
the “gross abuse of trust” standard of section 36 of the Act. Id.

18 For early analyses of the fiduciary standard, see Gaskell v. Chambers, 26 Beav. 360, 
53 Fng. Rep. 937 (1858) (directors of a company receiving compensation on transfer 
to another company ordered to return money); Sugden v. Crossland, 3 Sm. & G. 192, 
65 Eng. Rep. 620 (1856) (profits received from sale of trust office belong to trust and 
not individual); accord Snyder v. Epstein, 290 F. Supp. 652 (E.D. Wis. 1968) (share
holder has cause of action against director who sells control of corporation and cor
porate office in return for premium in excess of fair market value, where premium was 
received on stock purchased earlier from other directors and shareholders at a price 
less than the premium); McClure v. Law, 161 N.Y. 78, 55 N.E. 388 (1899) (presi
dent of corporation, who received compensation for causing resignation of old directors 
and appointment of new, held accountable for the money received).

19 254 F.2d at 650. Another effect of the ISI decision was to allow advisory company 
managers to make public offerings of their stock at high prices, which reflected their 
true market value. The SEC argument in ISI was that since the advisory contract was a 
yearly one, the stock could not be worth more than its book value, since any value 
ibovc that presupposed a continuation of the relationship—an anticipation precluded by 
statute. Thus, any price paid on the basis of earnings would constitute an unlawful 
premium in that it would be a breach of a fiduciary duty. That argument was rejected 
by the Ninth Circuit. Management advisers then felt free to capitalize the earnings 
of the management company, presuming a continuation of the relationship; and in
vestment advisers, following the decision in ISI, made a great deal of money on the 
public offering of their stock. Simultaneously, an interest on the part of the shareholders 
of the public company was created in the continuation of the advisory relationship.

20 See S. Rep. No. 184, 91st Cong., 1st Sess. (1969). The Senate report on the 1970 
amendments to the Investment Company Act of 1940 noted that “while the mutual 
fund is a separate organization, it is generally created and, subject to the supervision of 
the board of directors, is managed by the investment adviser.” Id. at 6. See also 
Wharton School of Finance and Commerce, siifrra note 1. at 452-62.

W hether the result of the 1S1 case is desirable or not, its reasoning, 
at least in part, is suspect. The influence of an investment adviser is so 
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pervasive that it cannot in good faith be argued that the relationship 
ceases merely because the Investment Company Act provides for the 
termination of the contract upon assignment.21 Whenever one is in a 
position of discretionary control or influence over the property of 
another, a fiduciary obligation arises.22 Therefore, there can be little 
doubt that the management adviser of an investment company, who 
created the company, provided corporate offices and officers, controlled 
the appointment of the company’s board of directors, employed the 
management personnel, and most significantly, maintained control over 
the proxy machinery, should be considered a fiduciary while such 
influence remains.23 24

21 15 U.S.C. § 80a-15(a)(4) (1970).
22 Southern Pac. Co. v. Bogert, 250 U.S. 483, 492 (1919). See generally Scott, The 

Fiduciary Principal, 37 Calif. L. Rev. 539 (1949).
23 See Wharton School of Finance and Commerce, supra note 1, at 64-65; Eisenberg 

& Phillips, Mutual Fund Litigation—New Frontiers for the Investment Company Act, 
62 Colum. L. Rev. 73 (1962); 63 Colum. L. Rev. 153 (1963). See also SEC v. Capital 
Gains Research Bureau, Inc., 375 U.S. 180, 191 (1963).

24 Securities and Exchange Comm’n, supra note 2, at 151.
25 The value of the contract to Dun & Bradstreet was not so much the negative cove

nant as it was the management contract which was to be succeeded to by Moodv’s 
A & D. Although this fee was to remain the same under Moody’s A & D, Moody’s 
A & D, as principal distributor of the stock in the Capital Fund, would be able to re
coup the payment paid to Lazard in a very short period. Moody’s A & D, as opposed 
to Lazard, was in a position to receive the benefit of the “(tlhree principal and in
terrelated sources of income and other benefits” accruing to the investment adviser 

Lazard certainly was a fiduciary. Its judgment that the Fund required 
services that it could not provide was made as a fiduciary. Its subse
quent negotiations with Dun & Bradstreet were on behalf of the Fund 
and were entered into to provide better services for the Fund and its 
investors. That Dun & Bradstreet was negotiating with Lazard, rather 
than with the Fund itself, was based on the recognition that the man
agement adviser maintains such a powerful position of control over the 
investment company that those bidding for succession to the advisory 
position should seek the favor of the existing management adviser 
rather than that of the investment company and its shareholders/*  
Dun & Bradstreet was cognizant of this relationship when it made its 
bid for succession. The 75,000 shares of common stock of Dun & 
Bradstreet, with a market value of $3 million, was bid to insure existing 
management’s approval and recommendation of the merger. Lazard’s 
receipt of the stock was conditioned, however, upon the Fund’s ap
proval of the merger and the new management adviser. Since it is 
inconceivable that Dun & Bradstreet would pay close to $600,000 a 
year for a negative covenant not to compete in a busines that Lazard 
was desirous of leaving anyway,25 such a payment can only be charac
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terized as an attempt to purchase Lazard’s influence. This payment is 
similar to the naked sale of a corporate office without the requisite stock 
which would provide control.

Circuit Judge Friendly, in his opinion in Rosenfeld, decided that a 
cause of action existed under the Investment Company Act of 1940 and 
chat a scrupulous observance of fiduciary principles26 required that 
Lazard account to the cestuis for all profits made on the sale.27 The 
broad language of the holding emphasizes the illegality of profit made 
on a transfer of office without recognition of the peculiar external, 
dual-entity relationship of a management adviser to an investment 
company.

that maintains control over an investment fund: “(1) advisory and management fees;
2) payments for selling activities in the wholesale and retail distribution of mutual 

fund shares; and (3) brokerage commissions for the purchase and sale of portfolio 
securities for the account of the investment company.” Wharton School of Finance 
and Commerce, supra note 1, at 28.

26 As phrased by the Supreme Court, scrupulous observance of fiduciary principles 
is necessitated because “to say that a man is a fiduciary only begins analysis; it gives 
direction to further inquiry.” SEC v. Chenery Corp., 318 U.S. 80, 85-86 (1943).

27 See Kratzer v. Day, 12 F.2d 724 (9th Cir. 1926) (contract of director to use his 
office and influence to secure control of company held void and unlawful as violation 
of trust); In re Caplan, 20 App. Div. 2d 301, 303, 346 N.Y.2d 913, 915, aff'd, 14 N.Y.2d 
679, 198 N.E.2d 908, 249 N.Y.S.2d 877 (1964) (“the management of a corporation is not 
the subject of trade and cannot be bought apart from actual stock control”); Porter 
v. Healy, 244 Pa. 427, 435, 91 A. 428, 431 (1914) (directors have an “inherent obligation 
not in any manner to use their positions to advance their individual interests as dis
tinguished from the interests they represent”); cf. McDaniel v. Painter, 418 F.2d 545, 
547 (10th Cir. 1969) (51 percent shareholder and director of bank selling stock at a 
premium held not liable for the premium since majority stock is always more valuable 
than minority’ stock); Essex Universal Corp. v. Yates, 305 F.2d 572 (2d Cir. 1962) (con
tract of 28.3 percent shareholder and director to cause seriatim resignation of directors 
upon sale of stock held not illegal per se).

28 See Note, supra note 16.

Such a special relationship is predicated not only upon the domi
nance the adviser exercises over the fund, but also on the good will and 
sound business judgment of the adviser.28 The Rosenfeld holding rests 
upon the presumption that no profit may be made. However, the 
prophylaxis of the Investment Company Act of 1940, coupled with 
the remedial provisions of sections 15 (a) (4) and 2(a) (4), is fully cap
able of providing the necessary relief without focusing on the profit 
made during the shift in control. Although there seems to be some 
basis for the Second Circuit’s hesitation to rely completely on the Act 
without focusing on the profit, it is unacceptable to dismiss the pro
phylaxis of the Act, as was done in ISI, by simply noting that the Act 
was not directed toward the profit made in the sale of control, but pri
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marily toward the transfer of control without shareholder consent.29 
This argument is substantiated by the fact that the regulatory scheme 
provided by the Investment Company Act was designed to prevent 
abusive practices present within the investment company industry at 
the time of the passage of the Act.30

29 SEC v. Insurance Securities, Inc., 254 F.2d 642, 650-51 (9th Cir.), cert, denied, 358 
U.S. 823 (1958).

30 See Herpich v. Wallace, 430 F.2d 792 (5th Cir. 1970).
The Investment Company Act was the fifth in a series of federal statutes 
designed to eliminate certain abuses in the securities industry, abuses that 
were found to have contributed to the 1929 financial crash and the de
pression of the 193O’s. It was preceded by the Securities Act of 1933, . . . 
the Securities Exchange Act of 1934, . . . the Public Utility Holding Com
pany Act of 1935, . . . and the Trust Indenture Act of 1939 .... Like the 
earlier statutes, the Investment Company Act was meant to provide another 
step toward a return to the understanding that those who manage other 
people’s money are trustees acting for others.

Id. at 816.
For a discussion of the abuses existing within the industry prompting the passage of 

the Act, see S. Rep. No. 1775, 76th Cong., 3d Sess. 6-12 (1940); H.R. Rep. No. 2639, 
76th Cong., 3d Sess. 5-10 (1940). See also 3 Securities and Exchange Comm’n, Report 
on Investment Trusts and Investment Companies, H.R. Doc. No. 279, 76th Cong, 
1st Sess., pt. 1 (1939). Specific abuses found within the industry were: (1) the man
agement adviser’s power to determine investment policies and the scope of activities, 
giving shareholders no assurance of stability; (2) self-dealing and insider transactions 
by directors and management advisers; and (3) the inability of the investor to obtain 
adequate information as to the operations of investment companies. For these reasons, 
it was Congress’ belief that legislation was needed to protect small investors from 
breaches of trust. H.R. Rep. No. 2639, 76th Cong., 3d Sess. 9-10 (1940). See also 
Jaretzki, The Investment Company Act: Problems Relating to Investment Adiisory 
Contracts, 45 Va. L. Rev. 1023, 1028 (1959).

31 See Brown v. Bullock, 294 F.2d 415 (2d Cir. 1961) (federal jurisdiction present 
where plaintiffs allege that directors and managers breached their fiduciary dutv bv 
charging excessive fee). In determining that a cause of action for breach of fiduciary 
duty existed the Act, the Brovm court focused on the ever present conflict of laws 
problem, noting that “(i]t is similarly unreasonable to suppose that Congress would 
have wished to permit its purpose to protect investors in all investment companies . . . 
to be frustrated if a particular state of incorporation should be satisfied with lower 
standards of fiduciary responsibility for directors than those prevailing generally.” 
Id. at 421. The power given the fiduciary “is at all times subject to the equitable 
limitation that it may not be exercised for the aggrandizement, preference, or ad
vantage of the fiduciary to the exclusion or detriment of the cestuis” Pepper v. 
Litton, 308 U.S. 295, 311 (1939) (fiduciary obligation enforceable by trustee in bank
ruptcy under the federal bankruptcy laws).

32 One commentator has observed that “ftlhere is no reason to conclude that fiduciary 
standards applicable at common law to rhe management of corporations are delimited 
or expunged because of the existence of specific requirements or specific prohibitions 

Clearly then, Congress intended to incorporate prevailing standards 
of fiduciary duty within the Act,31 standards which, when coupled 
with the Act’s remedial provisions are capable of protecting the interests 
of investors.32 The question remaining, therefore, is what is to be 
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considered in determining the necessary prophylactic relief when man
agement contracts are transferred. It is at this point that Judge Friend
ly’s opinion in Rosenfeld v. Black fails to provide the underlying analy
sis necessary to fashion future relief. In finding 1) that Lazard was a 
fiduciary under the Investment Company Act of 1940; 2) that a fi
duciary may not sell or transfer such office for personal gain; and 3) 
that Lazard’s alleged transfer of such office for profit made it liable 
to the cestuis for the profit made on such transfer, Judge Friendly has 
done nothing more than recite a strict application of common law 
fiduciary obligations under the Act. His analysis focuses primarily 
upon the profit made and gives no recognition to the fact that a man
agement adviser does indeed have something to sell,33 and that judicial 
recognition of this fact may or may not lead to the application of a 
different standard in such cases.

in the [Investment Company Act of 1940].” Greene, Fiduciary Standards of Conduct 
L'ndcr the Investment Company Act of 1940, 28 Geo. Wash. L. Rev. 266 (1959); cf. 
Moulton v. Field, 179 F. 673 (7th Cir. 1910), cert, denied, 219 U.S. 586 (1911) (non- 
a signability of personal services contract as adviser and manager of a mutual life in
surance company).

33 See Note, supra note 16, at 130. Judge Friendly’s analysis, though, does include an
implicit recognition that there is a difference in the transfer of the management com
pany with its attendant control already an established factor, as opposed to the transfer 
of the advisory function itself to a new company. Whereas the retiring adviser in 
the latter setting receives value primarily for the transfer of control, the value received
by the retiring adviser in the former should reflect not onlv asset value of the man
agement company, but also the value of the management company as a going concern.

84 Securities and Exchange Comm’n, supra note 2, at 1.
38 See generally Meinhard v. Salmon, 249 N.Y. 458, 164 N.E. 545, 546 (1928).

The industry itself must be analyzed before proceeding to conclu
sion. Does the entrepreneurial ability of the management adviser go 
unrewarded if the net asset value which the adviser may sell is to be 
determined without including the capitalized value of the management 
contract and the good will of the management corporation? If it is 
presently understood that “on the whole the investment company in
dustry reflects diligent management by competent persons,”34 then 
ire the abuses to which the Act was directed present here? This is not 
to sav that the “morals of the marketplace” 35 * * 38 are to be the standard 
in the sale of control, but it is an implicit recognition that competency 
and entrepreneurial skill should not go unrewarded.

Funds are formed, promoted, and managed by external organizations 
and often times it is the entrepreneurial ability of these external or
ganizations that significantly affect the growth and development of 
the fund. Although the adviser is well rewarded during the tenure of 
this relationship, there is a continuum of good will and sound business 
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judgment provided by the adviser that may well go unrewarded. It is 
this relationship which creates an inherent conflict between the retiring 
adviser and the fund. The adviser’s most important asset is his relation
ship with the fund, and it is in his interest to secure for himself the best 
possible price when negotiating with a potential successor to the ad
visory relationship. In such negotiations, his concern for the interests 
of the fund may decrease because of the fact that he is no longer closelv 
tied to it.36

36 Securities and Exchange Comm’n, supra note 2, at 151.
37 Congress exhibited a keen awareness of this conflict in passing the Investment 

Company Amendments Act of 1970. Pub. L. No. 91-547, 84 Stat. 1413 (1970). In 
amending sections 36(a) and (b), the legislators specifically included fiduciary duties, 
thus alleviating the conflicts present in the Act. See 15 U.S.C. § 80a-35 (1970). The 
remedial standard of section 36(a), which eliminates the “gross misconduct or gross 
abuse of trust” test, now gives the Commission power to act if affiliated persons “en
gage or are about to engage in conduct which violates prevailing standards of fiduciary 
duty involving personal misconduct.” Furthermore, section 36(b) “is designed . . . 
to provide a means by which the federal courts can effectively enforce the federali} 
created fiduciary duty with respect to management compensation.” S. Rep. No. 184, 91st 
Cong., 1st Sess. 7 (1969). See also Securities and Exchange Comm’n, supra note 2. 
The SEC had prompted the inclusion of the fiduciary standard within the 1970 amend
ments since the Commission, after its defeat in 1S1, was of the opinion that “existing 
law [did] not adequately protect the interests of investment company shareholders 
against harm resulting from sales of management organizations.” Id. at 152. Existing 
law, of course, was the Investment Company Act of 1940 coupled with the decision ad
verse to the SEC in ISI. The Commission’s report, though, did recognize that the 
manager of a mutual fund was in a fiduciary relationship to the fund and that “[siale 
of a fiduciary office [w’as] strictly prohibited at common law because of the conflicts 
on interest which [were] involved. Id. See also Manges, The Investment Company 
Amendments Act of 1970, 26 Bus. Law 1311 (1971); Note, Mutual Fund Advisory Ices 
and the New Standard of Fiduciary Duty—Interpreting the 1970 Mutual Fund Act, 56 
Cornell L. Rev. 627 (1971).

38 Cf. Kratzer v. Day, 12 F.2d 724 (9th Cir. 1926) (contract of director to use his 
office and influence to secure control of company held void and unlawful as violation 
of trust); In re Caplan, 20 App. Div. 2d 301, 246 N.Y.S.2d 913, aff’d, 14 N.Y.2d 679, 
198 N.E.2d 908, 249 N.Y.S.2d 877 (1964) (contract of three percent shareholder and 
director, upon sale of stock, to cause resignation of six of his nominee directors to 
then be replaced by six of the purchaser’s nominees who then resigned to be replaced 
by a subsequent purchaser).

The interest of the fund, on the other hand, would be to secure a 
reduction of the advisory fee and to obtain protection against the new 
adviser who can only recoup the price paid for the relationship through 
a continuation of the existing fee schedule or through an increase in 
fees.37 The ever present conflict existing between these competing in
terests gives rise to the need for prophylactic relief.

In determining the duty of a retiring adviser and in fashioning relief, 
the courts should consider: 1) whether any stock in the management 
company was transferred by the retiring adviser;38 2) whether the price 36 37 38 
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bid for the relationship is so excessive as to alert the seller to the fact 
that the purchaser would loot the company;30 3) whether there existed 
a sufficient degree of disclosure to shareholders and a subsequent rati
fication by them of the new adviser;39 40 4) whether the investment ad
viser was appropriating to himself an opportunity given the fund;41 
and 5) whether the premium paid was based upon the expectation of 
renewal—an expectation built upon the good business judgment and 
ability displayed by the management company in the past42—rather 
than secured through the adviser’s position of power over the proxy 
machinery. These principles would not only provide a synthesis of 
rhe fiduciary principle but, when coupled with the provisions of the 
Act, a recognition of the economics of the industry.

39 Cf. Gerdes v. Reynolds, 28 N.Y.S.2d 622, 658 (N.Y. County Sup. Ct. 1941) (pur
chasers of control set about looting the corporation, and court required sellers to account 
to other shareholders on the theory that the circumstances of the sale put them on 
notice of the purchaser’s evil intentions). See also Essex Universal Corp. v. Yates, 305 
F.2d 572, 578 (2d Cir. 1962) (liquidity of investment company assets requires “special 
prophylactic rule ... to protect shareholders from circumstances of secret transfers 
of management control”).

40 Cf. United Hotels Co. of America v. Mealey, 147 F.2d 816, 819 (2d Cir. 1945) 
'long-term contract entered into by corporations with interlocking directorates was not 
ratified by stockholders at special meeting where stockholders, when proxies were so
licited, were given no notice of the contract and the circumstances surrounding the 
contract ; Durfee v. Durfee & Canning, 232 Mass. 187, 203, 80 N.E. 2d 522, 531 (1948) 
(corporation as cestui que trust cannot ratify alleged breach of trust without being 
apprised of all material facts as well as the legal significance of the transaction, where 
director of corporation caused corporation to purchase natural gas at a price in excess 
of market from another corporation, which director was an officer, director, and stock
holder, and such director held liable for secret profit made in the transaction).

41 Cf. Porter v. Healy, 244 Pa. 427, 435, 91 A. 428, 431 (1914) (directors receiving 
premium for sale of influence and position as directors held liable).

42 See note 33 supra and accompanying text.
43 445 F.2d at 1347-48 nn. 12-13.

Roseiifeld v. Black provides a strong first step toward controlling 
abuse in the changeover of investment advisers, yet it fails to provide 
the necessary framework within which to proceed. The situation which 
existed after the ISI decision, when no fiduciary standards were retained 
under the Act, can no longer remain, and some guidelines have to be 
re-established to carry out the commands of the Act. This Rosenfeld 
does not accomplish. The broad language of the holding, which finds 
fiduciary7 duties within the Act, merely expands federal control of 
investment companies and investment advisers. By alluding to the 
prophylactic rationale of fiduciary duties coupled with section 
1 '(a)(4),43 the opinion leads one to believe that any transfer is strictly 
prohibited under the Act. In actuality, the holding does not go this 
far, since it must be recognized that it would have been difficult for 
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Judge Friendly to fashion the requisite rationale governing the entire 
investment company industry given Lazard’s atypical position within 
the industry. Thus, the circumstances for fashioning relief for the 
entire industry were not entirely present.

A serious question is presented then as to the value of Lazard’s in
terest—was Lazard engaged in a naked sale of his office or was the 
premium received as payment for the good will of the relationship. The 
court’s recognition that a premium received by the retiring adviser may 
constitute a breach of a fiduciary duty lends soundness to the holding,44 
yet the inability to develop and define any prophylactic rationale neces
sary for future decisions remains a serious fault.

44 The ability of Lazard to secure the assignment of the investment adviser contract 
by naming it successor points up the shortcomings of the holding in /S/, for the 
remedial provisions of sections 15(a)(4) and 2(a)(4) would not have terminated the 
contract nor prevented the sale of control. Other relief, therefore, was necessary. The 
finding of a fiduciary standard incorporated within the Act provided the shareholders 
of the Fund with relief not heretofore seen in the remedial provisions of the Act.

1 Act of Sept. 25, 1971, Pub. L. No. 92-128, 85 Stat. 347.
2 Ch. 1024, §§ 100-16, 64 Stat. 1019, formerly codified at 50 U.S.C. §§ 811-26 (1970).
3 See, e.g., Dunbar, Beyond Korematsu: The Emergency Detention Act of 1950, 13 

U. Pitt. L. Rev. 221 (1952); Sutherland, Freedom and Internal Security, 64 Harv. L. 
Rev. 383 (1951); Note, The Constitution and the Emergency Detention Act of 1950, 13 
Buffalo L. Rev. 477 (1964); Note, The Internal Security Act of 1950, 51 Colum. L. 
Rev. 606 (1951); Note, Communism and the Constitution—Internal Security Act of 1950, 
25 St. John’s L. Rev. 397 (1951).

LEGISLATION—internal security—Emergency Detention Act of 
1950 Repealed in Response to Public Pressure and as a Result of Chang
ing Public Attitudes—Net of Sept. 25, 1971, Pub. L. No. 92-128, 85 
Stat. 347.

The authority of the President of the United States to establish and 
maintain detention camps was abolished recently when Richard M. 
Nixon signed into law legislation* 1 repealing the Emergency Detention 
Act of 1950.2 Repeal of this Act marked the last event in the unusual 
history of this controversial provision which allowed for the detention 
of certain persons during emergencies involving the internal security 
of the United States.3 The Emergency Detention Act was enacted as 
a response to the Communist hysteria of the early 1950’s and was re
pealed in 1971 amidst increasing appreciation of the need to evaluate 
all legislation in regard to its effect on fundamental constitutional free
doms. The underlying reasons for this change in perspective will be 
considered through an examination of the history of the Emergency 
Detention Act—its passage, it provisions, and its repeal.
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As Congress met during the summer of 1950, the United States was 
being swept by insecurity due to increased international tension caused 
in pan by the Korean Conflict, Soviet activity in Eastern Europe, and 
reports of subversion and Communist activity in this country.4 In Con
gress, bills were being introduced to deal with the alleged subversive 
activities of members of the Communist Party of the United States and 
their sympathizers. The provisions of the suggested measures ranged 
from registration of alleged subversives to the wholesale detention of 
persons suspected of disloyalty when the President deemed it necessary.5 *

4 1 he general paranoia experienced by society can be detected in the literature of 
both the political left and right of the day. See, e.g., Vahey, Anti-anti-communism, 
American Mercury, Aug. 1954, at 103; While the Pinkos Scream, Farm Journal, May 
1954, at 158; Condemnation for McCarthy, Life, Dec. 13, 1954, at 37; Menace of Mc
Carthyism, New Republic, Apr. 6, 1953, at 5; Gathering Storm, Time, Apr. 26, 1954, 
at 18. For a more general overview of the period, see W. Buckley & L. Bozell, Mc
Carthy and His Enemies, the Record and Its Meaning (2d ed. 1970); B. Hirschfeld, 
Freedom in Jeopardy: The Story of the /McCarthy Years (1969); R. Rovere, Senator 
Joe McCarthy (1959).

5 Compare S. 4061, 81st Cong., 2d Sess. (1950) 'with S. 4037, 81st Cong., 2d Sess. 
(1950/. The provisions of S. 4037 originated with the Mundt-Ferguson-Johnston bill 
(S. 2311, 81st Cong., 1st Sess. (1949)) but also included rigid curbs on immigration and 
naturalization as well as registration of subversive groups and persons. The other 
general type of measure, providing for the detention of potential spies and sub
versives whenever Congress and the President deemed the national security to be 
imperiled, was sponsored by those who felt the primary danger to national security 
to be espionage and viewed Communist propaganda as harmless. See S. 4061, 81st Cong., 
2d Sess. (1950).

«50 U5.C. H 781-98 (1970).
7Ch. 1024, » 100-16, 64 Stat. 1019, formerly codified at 50 U5.C. 811-26 (1970).
8 See S. 4037, 81st Cong., 2d Sess. (1950); H.R. 9490, 81st Cong., 2d Sess. (1950). See 

also H.R. Rf.p. No. 3112, 81st Cong., 2d Sess. (1950).
9 The legislation was introduced on September 6, 1950, by Senator Kilgore for him

self and Senators Douglas, Humphrey, Lehman, Graham, Kefauver, and Benton. See 
96 Cong. Rec. 14,229 (1950).

Out of these various proposals came the Internal Security Act of 
1950, which was composed of two parts—the Subversive Activities Con
trol Act of 1950 (title I)G and the Emergency Detention Act of 1950 
(title II).7 The provisions of title I were taken from various measures 
introduced in both the House and Senate that required the registration 
of Communist organizations and their members to protect the United 
States against un-American and subversive activities.8 While the regis
tration legislation was pending, title II was introduced in the Senate.

The Emergency Detention Act was originally introduced as a sub
stitute measure for title I—the Subversive Activities Control Act. The 
sponsors of the substitute measure were Senate liberals who opposed 
the provisions of the subversive activities control legislation.9 These 
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senators believed that the activités of the Communist Party in the United 
States were essentially harmless so long as they were confined to propa
ganda and agitation. In addition, they felt that the registration pro
visions of title I would drive subversives underground and make their 
activities more difficult to monitor.10 However, the Senate defeated the 
measure as a substitute for the Subversive Activities Control Act, acting 
on the widely held belief that some type of registration provisions were 
needed.11

10 See id. at 14,584-85.
11 Id. at 14,587 (defeated by a vote of 45-29).
12 The first attempt used exactly the same legislation that had been offered as a sub

stitute. It was defeated by a vote of 37-35. Id. at 14,594. The second attempt came 
when Senator Kilgore offered several perfecting amendments, none of which sub
stantially altered the emergency detention provisions. Id. at 14,595. This attempt was 
also unsuccessful. Id. at 14,606 (defeated by a vote of 50-23).

Mid. at 14,623.
14 ZJ.
15 ZJ.

Mid. at 14,628.
i7 Id.-, see note 8 supra and accompanying text.

Subsequent to this defeat, two unsuccessful attempts were made to 
add the detention provisions to the Internal Security Act as title II.1- 
Following this, Senator Patrick McCarran of Nevada, a leading anti
Communist figure of the day, and chief sponsor of the Subversive Ac
tivities Control Act, introduced his own version of the Emergency 
Detention Act.13 His prestige as a noted anti-Communist guaranteed 
that the legislation would receive renewed study.

Senator McCarran believed that the detention provisions in the original 
substitute measure were unconstitutional. He based this view on a 
belief that its provisions denied due process and, to correct this situation, 
he added a preliminary hearing provision and limited the authority of 
the Attorney General to withhold relevant evidence from a detainee for 
national security reasons.14

McCarran had no objection to the concept of emergency detention, 
but felt that the nature of Communist activity in the United States pri
marily required the registration provisions contained in title 1 of the 
Internal Security Act. Thus, after altering the bill to the extent he 
believed necessary to make it constitutional, he was willing to add the 
detention provisions as title II.15 With the changes included, the Senate 
approved the legislation by a voice vote.16 The Senate then substituted 
its legislation for the internal security measure passed by the House 
of Representatives, and passed the altered House bill.17 Because of the 
absence of any emergency detention provisions in the original House bill. 
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the Senate requested a conference committee to work out the differ
ences between the two versions of the Internal Security bill.18

18 96 Cong. Rec. 14,628 (1950).
19 See H.R. Rep. No. 3112, 81st Cong., 2d Sess. (1950). It is interesting to note that 

one of the House conferees was Congressman Richard M. Nixon. Id. at 47.
20 The only debate concerning the Emergency Detention Act in the House of Rep

resentatives was during the debate on the conference report. Congressman Celler at
tempted to focus some attention on the question of the constitutionality of the emerg
ency detention provisions, but failed to persuade his brethren. 96 Cong. Rec. 15,296-98 
(1950).

21 Id. at 15*260.
n See id. at 15,629-32.
23 The House of Representatives overrode the veto by a vote of 286-48 without 

debate. Id. at 15,632-33. One member of the House, however, did rise on a point of 
parliamentary inquiry to inform his colleagues that he believed the veto message to be 
Communist propaganda which had been written by Supreme Court Justice Felix 
Frankfurter. Id. at 15,632 (remarks of Congressman Rankin). The Senate overrode the 
veto bv a vote of 57-10, with only the original sponsors of the emergency detention 
legislation supporting the President. Id. at 15,726.

The Conference Committee had little difficulty in reaching agreement. 
I he House agreed to add the emergency detention provisions as title II 

of the Internal Security Act, and the conferees worked out a joint ver
sion of the subversive activities control provisions.19 Once the conference 
report was submitted, it was quickly agreed to bv the House20 and 
Senate.21

As finally passed by Congress, the Internal Security Act contained 
both registration and detention provisions to control what was seen as 
the Communist menace. The inclusion of both types of attack on the 
Communist threat represented a loss to those liberal senators who were 
opposed to the registration concept and an unusual windfall to those 
senators who would have been satisfied with only registration provisions.

After passage by both the House and Senate, the Internal Security 
\ct was forwarded to President Harry S. Truman, who considered the 

legislation and decided to return it to Congress without his approval. 
The President’s veto was not based on misgivings about the constitu
tionality of the Act, but on the conviction that the legislation would aid 
rather than harm the Communist movement in the United States. He 
believed that the new laws would seriously weaken existing internal 
security measures and hamper the efforts of security agencies by driving 
Communist activity underground.22

Reaction in both the House and Senate was swift. The Congress was 
coo caught up in the emotion of the period to carefully reconsider its 
action in light of the rationale of President Truman’s veto. Despite the 
efforts of some members of the Senate to seek reconsideration, the veto 
was easily overriden.23
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The full import of the potential effects of the Emergency Dentention 
Act of 1950 can best be understood through an examination of its pro
visions. In final form, the first section of the Act consisted of 15 con
gressional findings of fact presented to justify the detention of certain 
persons in emergencies involving the internal security of the United 
States. The findings reflected the common thinking of the period—that 
a worldwide, revolutionary Communist movement existed, and that it 
was a grave threat to the United States.24

24 The 15 findings were: (1) a revolutionary Communist movement existed whose 
purpose was to establish Communist dictatorships in all countries; (2) in totalitarian 
dictatorships the state is all powerful; (3) in totalitarian dictatorships there is only 
one political party; (4) the Communist movement is directed and controlled by 
Communist dictatorships; (5) Communist dictatorships establish action groups in 
various countries; (6) action groups under Communist control attempt to overthrow 
existing governments by conspiratorial and coercive tactics; (7) in the United States 
and other countries individuals who participate in the Communist movement re
pudiate their allegiance to their own country; (8) Communist totalitarian dic
tatorships already have been established in several countries; (9) Communist agents 
have devised espionage and sabotage tactics; (10) past experience has shown the danger 
of the Communist-developed espionage and sabotage tactics; (11) the interests of the 
United States require reasonable and lawful measures to protect against espionage and 
sabotage; (12) in emergency situations, espionage and sabotage would be a clear and 
present danger to the United States; (13) the recent success of the Communist move
ment presents a danger to the United States and requires enactment of legislation to 
prevent the accomplishment of its purpose in the United States; (14) the detention of 
persons whom there is reasonable ground to believe will probably commit espionage 
or sabotage in times of an internal security emergency is essential to the United States; 
and (15) any detention must be constitutional but effective enough to allow the United 
States to wage war. Emergency Detention Act of 1950, ch. 1024, § 101, 64 Stat. 1019, 
formerly codified at 50 US.C. § 811 (1970).

2^>ld. § 102, 64 Stat. 1021, formerly codified at 50 U.S.C. § 812(a) (1970).
26 7if.

27 Id. § 103, 64 Stat. 1021, formerly codified at 50 US.C. § 813 (1970).

The provisions of the Act could be put into effect in the event of any 
one of the following: 1) invasion of the territory of the United States 
or its possessions, 2) declaration of war by Congress, or 3) insurrection 
within the United States in aid of a foreign enemy.25 Upon the occur
rence of one or more of these events, the President was authorized to 
declare a state of “internal security emergency,” assuming such action 
was “essential to the preservation, protection and defense of the Con
stitution, and to the common defense and safety of the territory and 
people of the United States . . . .” 26 Upon declaration of an internal 
security emergency, the President, acting through the Attorney Gen
eral, was authorized to apprehend and detain “each person as to whom 
there [was] reasonable ground to believe . . . probably [would] engage 
in, or probably [would] conspire with others to engage in, acts of 
espionage or of sabotage.” 27
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The Attorney General, a Board of Detention Review, or a prelim
inary' hearing officer were to determine if there were reasonable grounds 
to believe that a person would engage in, or conspire to engage in, es
pionage or sabotage.28 This determination was to be based on three types 
of evidence.29 The first was evidence that a person had knowledge of, 
or had received or given assignments of, espionage or sabotage in the 
service of a party that sought to overthrow the United States Govern
ment. fhe second was evidence of any past acts of actual or attempted 
espionage or sabotage. The third was membership, after January 1, 
1949, in the Communist Party of the United States or in any other 
organization which sought to overthrow the Government by force and 
violence.

28Id. 104, 109, 64 Stat. 1022, 1025, formerly codified at 50 U.S.C. §§ 814(d), 819(a), 
(h), (i) (1970).

29/^. § 109, 64 Stat. 1026, formerly codified at 50 U.S.C. § 819(h) (1970).
3° See Hearings Relating to Various Bills to Repeal the Emergency Detention Act 

of 1950 Before the House Comm. on Internal Security, 91st Cong., 2d Sess. 2933-37 
(1970) (testimony of Arthur J. Goldberg) [hereinafter cited as 1970 Repeal Hearings].

31 Emergency Detention Act of 1950, ch. 1024, § 104, 64 Stat. 1022, formerly codified 
at 50US.C. § 814 (1970).

32 Id.
33 Id. The various rights granted the accused were the ones generally considered 

basic to due process of law. Nevertheless, they compare unfavorably with the situation 
of a criminal defendant appearing before a federal magistrate for a preliminary hearing. 
See Fed. R. Crim. P. 5. Further, since the decision on detention was to have been made 
by a person appointed by the prosecution, rather than a detached and impartial judicial 
official, grave doubts arose concerning the fairness of the proceeding. See 1970 Repeal 
Hearings, at 2934-35.

'1 he Act simply required the Attorney General or his subordinates 
to determine the existence of a reasonable belief that a person would 
probably engage in acts of espionage or sabotage. No showing that the 
accused had committed or attempted to commit any crime was required. 
Such incarceration of an individual on an alleged probability of future 
action would appear to be a denial of due process.30

After determining that a person should be detained, the Attorney 
General, or officers designated by him, were authorized to issue a war
rant calling for the apprehension and detention of the person.31 In an 
attempt to comply with notions of due process, Congress included 
a requirement that each person was to be taken before a preliminary 
hearing officer within 48 hours after apprehension, or as soon thereafter 
as practicable.32 The preliminary hearing officer, a semi-judicial official 
appointed by the Attorney General, was required to hear, within a rea
sonable time, evidence regarding the case. Provisions were made for 
the detained person to retain counsel, introduce evidence in his own 
behalf, and cross-examine witnesses against him.33 After a finding of
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probable cause for detention,34 the preliminary hearing officer was to 
issue an order for detention of the person, with leave to appeal to the 
Detention Review Board. The Detention Review Board consisted of 
nine individuals who passed on petitions for review of detention orders. 
The Board could reverse, modify, or uphold the orders of preliminary 
hearing officers.35

34 Although an accused could be detained on the basis of a reasonable belief that he 
might commit acts of espionage, it is interesting to note that no standard of proof was 
established for use by the preliminary hearing officer or the Detention Review Board. 
Only a finding of probable cause is set out in the Act. A potential for abuse thus 
existed. See 1910 Repeal Hearings, at 2934-35.

35 The Board could be divided into divisions as small as three members and still be 
able to carry out official business. Emergency Detention Act of 1950, ch. 1024, § 105(b), 
64 Stat. 1024, formerly codified at 50 U.S.C. § 815(b) (1970). See also id. 105-10, 
64 Stat. 1023, formerly codified at 50 U.S.C. §§ 815-20 (1970).

^ld. § 111, 64 Stat. 1028, formerly codified at 50 U.S.C. § 821 (1970).
37 Id.
38 See Request for Repeal, Time, Dec. 12, 1969, at 28.
39 Of the group, Avon Park, Tule Lake, and Wickenburg have been sold, Allenwood 

and Florence are used by the United States Bureau of Prisons, and El Reno, while 
federally owned, is used for cattle grazing. See 1910 Repeal Hearings, at 2900.

40 There is a great deal of literature on the change in national mood between 1950 
and 1970. See, e.g., R. Hofstadter, The Paranoid Style in American Politics (1965); 
A. Krock, In the Nation, 1932-1966 (1966); S. Lipset & E. Raab, The Politics of 
Unreason; Rightwing Extremism in America, 1790-1970 (1970); S. Lubell, The 
Future of American Politics (1952); M. Rogin, The Intellectuals and McCarthy: 
The Radical Spectre (1967); S. Stouffer, Communism, Conformity, and Civil Liber
ties (1955).

Provision was made for the detainee to obtain judicial review of orders 
of the Detention Review Board.36 Judicial review, however, was limited 
in that “[t]he findings of the Board as to the facts, if supported by re
liable, substantial, and probative evidence, [were to] be conclusive.”37 38

Once the emergency detention legislation was passed, the Govern
ment lost little time in preparing for its use. In 1952, Attorney General 
J. Howard McGrath ordered the establishment of six detention camps,A 
which were located at Allenwood, Pennsylvania, Avon Park, Florida, 
El Reno, Oklahoma, Florence. Arizona, Tule Lake, California, and 
Wickenburg, Arizona.39 These camps were destined to receive little 
use, however, for during the 20 years from 1950 to 1970, the social and 
intellectual climate of the United States drastically changed.40 Fear of 
subversive activity lessened as the United States gained experience in 
Cold War diplomacy, and radical groups proved less potent than had 
been feared. As McCarthyism receded, the Emergency Detention Act 
was viewed in a different light, its provisions being uncomfortably rem
iniscent of the concentration camps of the Second World War.

The Emergency Detention Act evoked fear among certain racial
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groups, especially Japanese-Americans41 and Negroes.42 Broader seg
ments of the population became alarmed by the Act's potential in May 
1968, with the release of a report by the House Committee on Un- 
American Activities entitled Guerrilla Warfare Advocates in the United 
States.43 This report recommended the use of detention camps “for the 
temporary imprisonment of warring guerrillas” in the event of wide
spread civil disorder.44 The radical left saw this as conspiracy by the 
Government against dissidents.45

41 One justification presented for the Emergency Detention Act was its carefully 
delineated and restrained program of detention, as opposed to the arbitrary and un
checked executive order program used to detain Japanese-Americans during World 
War 11. See generally L. Arrington, The Pride of Prejudice (1962); C. McWilliams, 
Japanese Evacuation (1944); N. Thomas, Democracy and Japanese-Americans (1942). 
Proponents of the Act utilized Supreme Court decisions upholding World War II deten- 
:ions to demonstrate the need for a legislative check on the executive power. See gen
erally Korematsu v. United States, 323 U.S. 214 (1944); Hirabayshi v. United States, 
>20 US. 81 (1943). Because of their experiences during World War II, however, the 
Japanese American community was opposed to the Act and felt that it was especially 
threatening to them.

42 Black opposition crystallized during the period of urban riots during the late 
1960's; rumors concerning detention camps were particularly prevalent among resi
dents of black ghettoes, as blacks feared that they would be subjected to wholesale 
detention in reprisal for continuing civil disorders. See Valentine, Negro Detention 
Camps: Debunking of a Myth, Washington Post, Mar. 3, 1968, § A, at 1, cols. 7-8. Radical 
Black leader II. Rap Brown was quoted as saying, “(m]e and [Stokely] Carmichael can’t 
fill all them camps. They must be planning on taking somebody else.” Time, supra note 
38, at 28.

43 House Comm, on Un-American Activities, Guerrilla Warfare Advocates in 
the United States, H.R. Rep. No. 1351, 90th Cong., 2d Sess. (1968).

44 hl. at 59. The report suggested that acts of overt violence by persons engaged in 
41 crrilla warfare would establish a “state of war” and require the utilization of the de
tention centers.

v Sc The Match, Sept. 1969 (newspaper of the Student Libertarian Action Move
ment), reprirned in 1970 Repeal Hearings, at 3133-36.

46 H.R. 19,646, 90th Cong., 2d Sess. (1968).
4?S. 2988, 90th Cong., 2d Sess. (1968).
13 For a discussion of the Act’s possible constitutional deficiencies, see Note, American 

Concentration Camps: Prospective Challenge of Title II of the McCarr an Act, 48 
B.U.L. Rev. 647 (1968).

The first congressional movement against the Act came in the same 
year. A House bill seeking repeal was introduced in the 90th Congress 
(1967-1968) but was referred to the House Committee on Un-American 
Activities where it met a certain death.46 A Senate bill47 to repeal the 
Act was reported out of subcommittee, but no further action was taken. 
Because the provisions were never used, the constitutionality of title II 
had never been litigated in the courts.48

Increased interest in the 91st Congress (1969-1970) was reflected by 
the number of bills (11) referred to the House Judiciary Committee, 
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which had been introduced to prohibit detention camps and to repeal the 
Emergency Detention Act.49 In the Senate during the first session of 
the 91st Congress, legislation was passed to repeal the Emergency De
tention Act50 and was referred to the House Committee on Internal 
Security where an additional 16 bills, all aimed at repeal of the Emer
gency Detention Act, were pending.51 In the interests of expeditious 
and final action, Congressman Emmanuel F. Celler, Chairman of the 
House Judiciary Committee, indicated that if the Internal Security Com
mittee were planning early action, the Judiciary Committee would defer 
its consideration of the measures before it. On the basis of that under
standing, all measures before the Judiciary Committee died with the 
adjournment of the 91st Congress without any action having been 
taken.52

49 See, e.g., H.R. 11,373, 91st Cong., 1st Sess. (1969).
50 S. 1872, 91st Cong., 1st Sess. (1969), sponsored by Senator Inouye and 20 other 

Senators, passed the Senate December 22, 1969. 115 Cong. Rec. 40,701 (1969). The bill 
sought to repeal all sections of title II of the Internal Security Act of 1950 except the 
first 13 congressional findings of necessity. See note 24 supra and accompanying text.

51 See, e.g., H.R. 1157, 91st Cong., 1st Sess. (1969).
52 See H.R. Rep. No. 116, 92d Cong., 1st Sess. (1971).
53 H.R. 19163, 91st Cong., 2d Sess. (1970).
54 Among the procedural rights extended were the right to be represented by counsel, 

to have counsel appointed if unable to afford counsel, to have compulsory process in 
obtaining favorable witnesses, and to cross-examine adverse witnesses. Furthermore, it 
was provided in the bill that the Act could be invoked only upon a determination by 
concurrent resolution of Congress that “an insurrection within the United States in aid 
of a foreign enemy” existed. See H.R. Rep. No. 1599, 91st Cong., 2d Sess. (1970).

55 For a review of the attempts to repeal the Emergency Detention Act of 1950, see 
H.R. Rep. No. 116, 92d Cong., 1st Sess. (1971).

56 See 1970 Repeal Hearings, at 2945-56 (statement of Congressman Matsunaga).

Ultimately, the House Internal Security Committee (formerly the 
House Un-American Activities Committee) reported out a new bill 
introduced by its chairman, Congressman Richard Ichord.53 This meas
ure, rather than repealing the Emergency Detention Act of 1950, would 
have amended the provisions which had drawn the most criticism. The 
proposed amendments’prohibited the detention of any person because 
of his race, color, or ancestry, and provided additional procedural safe
guards for persons subjected to the Act’s processes.54 This attempt by 
the Internal Security Committee to mollify the critics of the Act never 
reached the floor of the House of Representatives, dying when the 91st 
Congress adjourned. Meanwhile, opposition to the Emergency Deten
tion Act continued to gather strength.55

In the current 92nd Congress, the final attack on American detention 
camps began. Public interest in the repeal of the detention camp law 
ran high, focusing on the danger the Act posed to all minority groups.56 
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One hundred and fifty-seven members of the House of Representatives 
introduced identical measures seeking to repeal the Emergency Deten
tion Act of 1950, all of which were sent to the House Judiciary Com
mittee.57 * In addition, two other repeal measures and a bill similar to 
that reported out of the House Internal Security Committee during the 
91st Congress were introduced and referred to the Internal Security 
Committee.55 As an added impetus, the repeal measures were supported 
by the Nixon Administration, which was sensitive to the charge of a 
governmental conspiracy against minorities and dissidents.59

See, e.g., H.R. 234, 92d Cong., 1st Sess. (1971). See also 1910 Repeal Hearings, at 
2946-47.

v>See H.R. 782, 92d Cong., 1st Sess. (1971) (repeal measure); H.R. 3858, 92d Cong., 
1st Sess. (1971) (same); H.R. 820, 92d Cong., 1st Sess. (1971) (measure similar to 91st 
Congress bill).

59 See Letter from Deputy Attorney General Richard Kleindienst to Senator James 
Eastland, Dec. 2, 1969, reprinted in S. Rep. No. 304, 92d Cong., 1st Sess. (1971). At 
least one source, however, has suggested that there was great hesitancy on the part of 
the Nixon Administration concerning this action. See Evans & Novak, U.S. Seeking to 
Retain Authority for Detention Camps in Wartime, Washington Post, Oct. 16, 1969, 
$ A, at 21, cols. 7-8.

60 H.R. Rep. No. 116, 92d Cong., 1st Sess. (1971).
61 H.R. 820, 92d Cong., 1st Sess. (1971); see H.R. Rep. No. 94, 92d Cong., 1st Sess. 

(1971).
62 Ser 117 Cong. Rec. H8381 (daily ed. Sept. 14, 1971).
63 See 117 Cong. Rfc. H8400 (daily ed. Sept. 14, 1971).
M S. 592, 92d Cong., 1st Sess. (1971).
65 See S. Rep. No. 304, 92d Cong., 1st Sess. (1971).
66 See 117 Cong. Rec. S14360 (daily ed. Sept. 16, 1971).
«7 Act of Sept. 25, 1971, Pub. L. No. 91-128, 85 Stat. 347.

Responding to the number of repeal measures presented to it, the 
House Judiciary Committee favorably reported out legislation to repeal 
the Emergency Detention Act;60 the Internal Security Committee, how
ever, once again recommended a bill which did not repeal the Emer- 
gencv Detention Act but merely amended it.61 62 When this bill came to 
a vote, it was rejected02 in favor of the Judiciary Committee repeal meas
ure, which was in turn adopted by a margin of over seven to one.63 The 
House of Representatives stood squarely for repeal of the detention 
camp law.

In the Senate, a bill had been introduced to repeal the Emergency 
Detention Act,64 and had been favorably reported out by the Senate 
Judiciary Committee.65 However, upon receiving the already approved 
House version of repeal legislation, the Senate passed it on a voice vote 
and indefinitely postponed consideration of the Senate bill.66 With the 
approval of both houses of Congress, the measure went to President 
Nixon, who signed the repeal measure into law67 on September 25, 1971, 
21 years after the Emergency Detention Act had been passed.
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The history of the Emergency Detention Act provides an unusual 
opportunity to examine the interaction of social, constitutional, and 
political factors in the American system. An especially interesting facet 
of this history is the participation of many of the same public figures 
in both the passage and repeal of the Act. President Nixon, who signed 
the Act out of existence, had lobbied vigorously for its passage 20 years 
earlier.68 Senator Hubert Humphrey, a sponsor of the original Act as 
a substitute for registration requirements, later supported a repeal meas
ure similar to the one that finally passed.69 These and other public figures 
found themselves switching sides with the passage of time.

68 See note 19 supra and accompanying text.
69 See notes 9, 11 supra and accompanying text.

199 Daily Wash. L. Rep. 1729 (D.C. Super. Ct., Sept. 14, 1971).
2 D.C. Code Ann. § 16-1501 (Supp. IV, 1971).

The congressional turnabout on the detention camp law may be 
viewed as a positive or negative commentary on the strength of the 
American constitutional system. Positively, the repeal of the Act dem
onstrates that Congress is responsive to public and constitutional pres
sures and will right any grievous wrongs it commits. Negatively, the 
original passage of the Act may show that Congress is far too suscep
tible to popular frenzies. The idea of mass confinement merely upon 
suspicion of future disloyalty is so repugnant that it is disheartening to 
realize that such legislation could ever have been passed. Hopefully, 
the interest of the American people in the protection of their constitu
tional rights, as evidenced by their support for the repeal of the Emer
gency Detention Act, will temper any future congressional measures 
which sacrifice constitutional liberties for the false security of repression.

SEVENTH AMENDMENT—landlord-tenant—Right to Trial by 
Jury Is Preserved and Applicable to Statutory Repossession Proceedings 
Under Section 16-1501 of the District of Columbia Code— Urciolo v. 
Evans and Davis v. Hunter, 99 Daily Wash. L. Rep. 1729 (D. C. Super. 
Ct., Sept. 14, 1971).

In two recent cases, Urciolo v. Evans and Davis v. Hunter? the Dis
trict of Columbia Superior Court determined that the seventh amend
ment right to trial by jury was preserved and applicable in actions 
involving statutory repossession proceedings under section 16-501 of 
the District of Columbia Code.

In each of these cases the landlord sued under a statutory remedy2 
for summary repossession of leased property when a month-to-month 
tenant failed to pay rent. The defendant-tenants denied rent arrearages, 
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countered with the defense that the landlord had breached the implied 
warranty of habitability3 at the commencement of, as well as during,4 
the lease, and demanded a jury trial. The plaintiff’s challenge to this 
demand, a motion to strike, was the subject of these decisions.5

-See Brown v. Southall Realty Co., 237 A.2d 834, 836-37 (D.C. Ct. App. 1968); note 
43 infra and accompanying text.

4 See Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 379, 428 F.2d 1071,
1081 (1970); note 44 infra and accompanying text.

6 A prior case had held that a seventh amendment right to trial by jury existed in 
actions under section 16-1501 of the District of Columbia Code. L & S Investment Co. 
v. Anderson, 99 Daily Wash. L. Rep. 1169 (D.C. Super. Ct., June 16, 1971). However, 
a contrary holding was reached in two other cases two months later. Hair v. Cooper, 
99 Daily Wash. L. Rep. 1569 (D.C. Super. Ct., Aug. 23, 1971), appeal docketed, Civ. 
No. 6162, D.C. Ct. App., Nov. 19, 1971; Silvey v. Snyder, 99 Daily Wash. L. Rep. 1569 
D.C. Super. Ct., Aug. 23, 1971). In addition, three District of Columbia Superior 

Court judges have ruled orally on the issue, one for and two against trial by jury.
« Pub. L. No. 91-358, § 142 (5) (A), 84 Stat. 552.
7The House District Committee reported to its colleagues that section 142(5) of 

H.R. 16,196 “repeal[ed] chapter 7 of title 13, D.C. Code, as superfluous in light of con
stitutional jury trial requirements . . . .” H.R. Rep. No. 907, 91st Cong., 2d Sess. 164 
(1970). Chapter seven had included the jury trial statute. See note 8 infra. The 
Senate was informed by the Senate District Committee, reporting on S. 2601, that “ft]he 
provision on the right to a jury trial in cases where the amount in controversy exceeds 
$20 and for real property actions is retained, however, so as to assure the constitu
tionality of the provisions regarding small claims.” S. Rep. No. 405, 91st Cong., 1st Sess. 
15 (1969). When the House and Senate bills emerged from conference, the House’s 
repeal of chapter seven of title 13 of the District of Columbia Code was retained as 
pan of the jointly submitted measure. Conf. Rep. No. 1303, 91st Cong., 2d Sess. 91 
(1970).

’ D.C. Code Ann. § 13-702 (1967). The statute provided that “fwjhen the amount 
in controversy in a civil action pending in the District of Columbia Court of General 
Sessions exceeds $20, and in all actions for the recovery of possession of real property, 
either party shall be entitled to a trial by jury, if he demands it in the manner pro
vided by rules of the court . . . .”

• In a 1947 case involving the jury trial issue in landlord-tenant actions, the con
stitutional question was left undecided by the United States Court of Appeals for the 
District of Columbia Circuit because of the statutory right existing then. Kass v. 
Baskin, 82 U.S. App. D.C. 385, 386 n.4, 164 F2d 513, 514 n.4 (1947).

io See 99 Daily Wash. L. Rf.p. at 1729.

Consideration of the jury trial issue in this context has been necessi
tated by congressional action which resulted in the District of Columbia 
Court Reform and Criminal Procedure Act of 1970.6 For disputed 
reasons7 Congress repealed the District of Columbia Code provision 
permitting jury trial in real property suits8 (the “Jury Trial Statute”) 
leaving District of Columbia landlord-tenant litigants without a statu
tory right to trial by jury. The resulting question is whether the former 
statute was a statutory recognition of a constitutional right9 or simply 
a legislative favor.10 After tracing the history of jury trials in property 
suits, the court concluded in the present cases that a seventh amendment 



850 The Georgetown Law Journal [Vol. 60:799

right to trial by jury exists in landlord-tenant repossession actions under 
section 16-1501 of the District of Columbia Code.11

11 The court, therefore, denied the landlord’s motion to strike, and the parties sub
sequently settled out of court before the merits of the cases were reached.

12 U.S. Const, amend. VII. The Supreme Court applied the seventh amendment to 
the District of Columbia in 1899. Capital Traction Co. v. Hof, 174 U.S. 1, 5 (1899). 
Although the Court has refused to extend the amendment’s protection to litigants 
within state courts, the amendment has been applied where a state court is enforcing 
a federally created right of which the right to trial by jury is a substantial part. Dice 
v. Akron, C. & Y. R.R., 342 U.S. 359 (1952) (a suit under the Federal Employees’ 
Liability Act); see Minneapolis & St. L.R.R. v. Bombolis, 241 U.S. 211 (1916).

In determining whether the $20 amount in controversy minimum has been met, the 
court will look to the value of the amount sought to be possessed. See, e.g., Harris v. 
Barber, 129 U.S. 366, 370 (1889); Pioneer Coal v. Bush, 16 F. Supp. 117, 119 (E.D. Ky. 
1936), appeal dismissed, 99 F.2d 1012 (6th Cir. 1938); Battle v. Atkinson, 115 F. 384, 389 
(C.C.E.D. Ark. 1902), aff’d, 191 U.S. 559 (1903). This aspect of the seventh amendment 
has been met in the present cases because the monthly rent exceeded $20.

The primary purpose of the seventh amendment was to preserve the historical separa
tion of the province of the jury from that of the judge, without at the same time pre
venting procedural improvements which did not violate this dichotomy. The Consti
tution of the United States of America, Analysis and Interpretation, S. Doc. No. 
39, 88th Cong., 1st Sess. 1019 (N. Small ed. 1964).

13 See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 48-49 (1937); Parsons v. 
Bedford, 28 U.S. (3 Pet.) 433, 446-47 (1830); 5 J. Moore, Federal Practice 51 38.11(6], 
at 121, 51 38.35(2], at 272 (2d ed. 1967) and authorities cited therein.

14See Slocum v. New York Life Ins. Co., 228 U.S. 364, 377 (1913); Capital Traction 
Co. v. Hof, 174 U.S. 1, 8 (1899).

15See Ross v. Bernhard, 396 U.S. 531, 533 (1970); Whitehead v. Shattuck, 138 U.S. 
146,151 (1891).

16 396 U.S. at 533.

The seventh amendment provides that

[i]n suits at common law, where the value in controversy shall ex
ceed twenty dollars, the right of trial by jury shall be preserved, 
and no fact tried by a jury, shall otherwise be reexamined in anv 
Court of the United States, than according to the rules of common 
law.12

Only suits at common law—not equity or admiralty—are within the ambit 
of the seventh amendment.13 The common law referred to is that of 
England in 1791.14

Although the line between law and equity is difficult to draw, the 
distinction can often be made by examining the plaintiff’s claim for relief. 
Of course, certain proceedings (whether common law or statutory’) 
were in 1791 unmistakably actions at common law and therefore triable 
to a jury.15 One such action was that initiated for the recovery of land.16 
An examination of the claim for relief in Urciolo v. Evans leaves no 
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doubt that it is in fact a statutory action17 “for recovery of land” which 
Ross v. Bernhard declares to be “unmistakably . . . triable to a jury.” 18 
The existence of a statutory remedy such as that embodied in section 
16-1501 does not preclude the exercise of the seventh amendment 
right.19 W hen the statutory remedy is silent as to mode of trial20 and 
where the claim for relief test does not provide a facile solution, then 
it is the duty of the court to anagolize the statute to its closest historical 
counterpan at law or equity for the purpose of determining if a right 
to trial by jury exists.21 The Ureiolo court, therefore, sought to discover, 
on alternative grounds, the common law roots of section 16-1501. Its 
investigation revealed that the historical counterparts of section 16-1501 
were the writ of assize according to cessavit and the writ of entry.22 
Blackstone claims that the writ of assize was invented in 117 623 * for the 
purpose of restoring to possession a feeholder who had been unjustly 
disseised by the nonpayment of rent. Two essential elements of assize 
are particularly relevant: The writ itself ordered the local sheriff to 
summon a jury or assize?*  and it was, even according to our notions, a 
summary action evidenced by the absence of pleading.25

17 The seventh amendment is applicable to a legal remedy even if it is statutorily 
created, where the federal statute embraces a common law form of action. Such an 
action “does not lose its identity merely because it finds itself enmeshed in a statute.” 
United States v. Jepson, 90 F. Supp. 983, 986 (D.N.J. 1950). In Jepson, the court held 
that the defendant could invoke the seventh amendment right to trial by jury in a suit 
by the United States seeking to recover excess rents and treble damages under the 
Emergency Price Control Act of 1942. Id. at 984, 986.

18 396 US. at 533.
19See generally Lockerty v. Phillips, 319 U.S. 182, 188-89 (1943); Walker v. New 

Mexico & S. Pac. R.R., 165 U.S. 593, 596 (1897).
20 See note 8 supra.
21 See 5 J. Moore, Federal Practice 38.11I7], at 128 (2d ed. 1967) and authorities 

cited therein.
22 The court initially rejected an analogy to the historical action of ejectment since 

that remedy is the subject of another statute. 99 Daily Wash. L. Rep. at 1732; see 
D.C. Code Ann. § 45-910 (Supp. IV, 1971).

233 W. Blackstone, Commentaries *184-85 [hereinafter cited as Blackstone].
2< 3 Blackstone *185. Assize took its name from the Latin root assideo (“to sit 

together”) and referred to the jury which sat together to hear the case and render 
a verdict. Id. The remedy originally granted by assize was only the unpaid rent: The 
“tenant . . . will be sent to goal and will have to pay double rent.” 2 F. Pollock & F. 
Maitland, The History of the English Common Law 131 (2d ed. 1959) [hereinafter 
cited as Pollock & Maitland]. Rent was treated as “issue[ing] out of the land” and 
considered “a thing—a tenement—just like land.” 3 W. Holdsworth, A History of 
English Law 151 (5th ed. reprinted 1966). By 1278, however, assize developed a new 
facet, the writ of cessavit, “whereby the lord [could] recover the land itself in lieu of 
the dutv withheld.” 3 Blackstone *232.

25 2 Pollock & Maitland 48. The summary nature of section 16-1501 of the District 
of Columbia Code does not preclude jury trial either; the procedural form cannot 
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The other independent source for section 16-1501 was the writ of 
entry, specifically, the writ of entry ad terminum qui praeteriit which 
was directed at the expired lease of a tenant who “had not entry save 
by ... a term that had expired.” 26 27 The issues of fact were triable to a 
jury although the trial by jury was only demandable, not required as in 
the writ of assize.21 The writs survived the decline of “real actions” 28 
until the Real Property Limitation Act of 1833 abolished all real and 
mixed actions except ejectment.29

operate to deny a constitutional right to trial by jury. See 99 Daily Wash. L. Rep. at 
1734-35.See also 443 Cans of Frozen Egg Product v. United States, 226 U.S. 172 (1912).

26 2 Pollock & Maitland 68-69. The writ commanded the tenant to give over the 
land or show cause for not doing so, which might be done by a denial of the alleged 
flaw in title by pleading an independent title. Id. at 63-64.

27 2 Pollock & Maitland 63-64, 69-70; 1 id. at 149.
28 Set? 3 Blackstone *232.
29 F. Maitland, Equity and the Forms of Action at Common Law 341-42 (1909).
39 Act of 1793, ch. 43, 2 Laws of Maryland (W. Kilty ed. 1800).
31 Organic Act of 1801, ch. 15, § 1, 2 Stat. 104.
32 Act of July 4, 1864, ch. 243, § 2, 13 Stat. 383. This Act has been said to be the 

origin of what is now section 16-1501. Thurston v. Anderson, 40 A.2d 342, 343 (D.C. 
Mun. App. 1944).

33 The procedure was held constitutional and the seventh amendment was applied 
to the District of Columbia. See Capitol Traction Co. v. Hof, 174 U.S. 1 (1899).

Judge Braman observed in Urciolo that when Congress, by means of section 45-910 
of the District of Columbia Code, allows the landlord an election between ejectment 
and summary repossession (§ 16-1501) it is manifesting an accurate appreciation of 
two separate sets of remedies. “Congress perfected the assize-entry remedy and em
bodied it in section 16-1501; the ejectment it saved for the landlord in section 45-910." 
99 Daily Wash. L. Rep. at 1734.

Prior to this, however, a number of developments had taken place in 
American property law. In 1793 Maryland enacted a statute30 pro
viding for the summary repossession of leased property. In substance 
that statute followed the writ of entry, but as to procedure it adopted 
assize according to cessavit. The statute (as in the writ of entry) was 
directed at the tenant who had remained “after the expiration of the 
lease” and required (as in the writ of assize) a trial by jury with the 
absence of pleadings and summary determination of the issues. In 1801 
the laws of Maryland were made applicable to the District of Columbia.31 
The Maryland summary repossession statute was operative in the District 
of Columbia until 1864 when Congress passed its own law32 for the 
possession of realty which differed in two significant respects from the 
pre-1864 laws: 1) a jury trial was no longer required but only demand
able (as in the writ of entry); and 2) the right to trial by jury was to 
be exercised on appeal at a trial de novo in the District of Columbia 
supreme court (predecessor of the United States District Court for the 
District of Columbia) instead of at the justice of the peace level.33 The 
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1864 law continued substantially unchanged until 1921 when Congress 
enacted the “Jury Trial Statute” 34 establishing the municipal court as a 
court of record. It is this statute which eventually came to be embodied 
in the District of Columbia Code and whose repeal raised the constitu
tional questions at bar.35 The 1921 Jury Trial Statute did not grant a 
specific statutory right to trial by jury where none existed previously. 
It merelv realigned the jurisdiction of the District of Columbia courts, 
granting the municipal courts the power to conduct jury trials in land
lord-tenant disputes, so that a litigant need no longer await appeal to the 
District of Columbia supreme court in order to obtain a trial by jury.

34 Act of Mar. 3, 1921, ch. 125, § 2, 41 Stat. 1310; see note 8 supra and accompanying 
text.

35 See 99 Daily Wash. L. Rep. at 1734.
36 See note 7 supra.
21 See Brown v. Southall Realty Co., 237 A.2d 834, 836-37 (D.C. Ct. App. 1968). 

Bro^'n-Jai’ins defenses are only being used in about two percent of the landlord-tenant 
cases filed. Greene, A Proposal for the Establishment of a Landlord-Tenant Agency, 
D.C. Bar J., Jan.-June 1971, at 26.

33See Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 379, 428 F.2d 1071, 
1081 (1970).

3a See Joseph v. Heckman, 56 App. D.C. 374, 15 F.2d 732 (1926) (where a breach of 
warranty, either express or implied, has occurred, the purchaser may recoup his dam
ages when sued for the purchase price).

40 See Bowdler v. Billings-Chapin Co., 47 App. D.C. 164, 167 (D.C. Cir. 1917) (re
coupment of damages suffered by a defendant from a breach of warranty was in the 
nature of a counterclaim for damages sustained by reason of the failure of the plaintiff 
to carry out its contract).

I'he impact of the foregoing discussion is that 1) the District of 
Columbia had a summary proceeding for repossession of leased property 
with a right to trial by jury for over 170 years until the District of 
Columbia Court Reform and Criminal Procedure Act of 1970, and 2) 
an unbroken history of 800 years of jury trial in repossession actions 
is revealed by an examination of the common law roots in the writs of 
assize and entry. This history supports congressional feeling which 
considered the Jury Trial Statute superfluous in light of the seventh 
amendment requirement.36

The Urciolo court strengthened its seventh amendment arguments 
by considering at length the legal effect of the tenant’s defense that 
the landlord breached the implied warranty of habitability at the 
commencement of37 and during the lease.38 The breach of warranty 
defense, subject to recoupment of damages because of the breach,39 is 
legal in nature and is in form a type of counterclaim.40 Therefore, even 
if the original principal claim in this suit were equitable in nature, a jury 
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trial could still be demanded due to the existence of the legal counter
claim.41

41 See Dairy Queen v. Wood, 369 U.S. 469, 473 (1962) (if both legal and equitable 
issues are presented in a single suit, jury trial as to the legal issues is preserved, absent 
imperative circumstances, regardless of which of the two is considered the central 
issue).

42 130 U.S. App. D.C. 126, 397 F.2d 687 (1968), cert, denied, 393 U.S. 1016 (1969).
43 237 A.2d 834 (D.C. Ct. App. 1968), appeal denied, No. 21,874 (D.C. Cir., July 16. 

1968), cert, denied, 393 U.S. 1018 (1969).
44 138 U.S. App. D.C. 369, 428 F.2d 1071 (1970), cert, denied, 400 U.S. 925 (1970), 

rev’g sub nom. Saunders v. First Nat’l Realty Corp., 245 A.2d 836 (D.C. Ct. App. 1968).
45 Kline v. 1500 Massachusetts Ave. Apt. Corp., 141 U.S. App. D.C. 370, 439 F.2d 477 

(1970).
46 From 1965 to 1970 the District of Columbia suffered a substantial drop in the rental 

vacancy rate (four percent in 1965, 2.4 percent at the end of 1969). This was due

Attempts at establishing judicial trends can often prove misleading, 
but few would argue with the conclusion that in the past few years the 
District of Columbia courts have revised common law property notions 
and expanded tenant housing rights to the point of assuring a small 
degree of arm’s length bargaining between landlord and tenant. The 
United States Court of Appeals for the District of Columbia Circuit 
recognized in Edwards v. Habib42 that the law must protect a tenant 
from retaliatory eviction following the constitutionally protected action 
of reporting a housing code violation to city authorities. In Brown v. 
Southall Realty Co.43 the District of Columbia Court of Appeals held 
that a lease entered into was void as an illegal contract if at the com
mencement of the lease the premises were unsafe or unsanitary as de
fined by the housing code. This recognition of contract principles in 
housing leases thus prevents a landlord from evicting a tenant for failure 
to pay rent where the landlord has failed to comply with the contrac
tual obligations imposed upon him by law.

Contract principles were further extended in Javins v. First National 
Realty Corp.44 where the District of Columbia Circuit applied the doc
trine of warranty of habitability to leases involving urban, low-income 
tenants. In that decision the court rejected the common law no-duty- 
to-repair rule and held that the landlord is under an imputed contractual 
obligation to make repairs when housing code violations occur during the 
tenancy. In 1970, the same court held that a landlord was under an 
affirmative duty of care to protect his tenant from the reasonably fore
seeable criminal acts of third parties.45 46

The foregoing demonstrates a judicial recognition and concern for 
tenants’ rights in large urban areas such as the District of Columbia. 
Courts are aware of the extreme housing shortage40 in many cities and 
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the resulting absence of bargaining power possessed by the prospective 
tenant. Brown and Javins bear witness to the fact that the mere delivery 
of premises, whether habitable or not, does not create an absolute right 
to receive rent in the landlord. By interpreting the lease “like any other 
contract,’' and thus denying the landlord the unrestricted right of evic
tion and imposing a duty of care upon him, the courts have revised 
and altered common law notions when necessary. Urciolo v. Evans 
continues the recent trend in favor of the tenant. However, the court 
in this instance has followed an opposite route by searching for and 
finding the basis of its decision in the common law. Here it is explicitly 
stated that the mandate of the seventh amendment with its accompany
ing common law basis outweighs all pragmatic considerations of cost, 
delays, and caseloads involved.47

The most probable and measurable effect of this ruling will be a rise 
in the number of jury trial demands.48 Less certain but nonetheless ex
in pan to a radical decrease in the construction of authorized multifamily structures 

4,375 in 1966, 1,127 in the first eight months of 1969). U.S. Dep’t of Housing and 
Urban Development, Analysis of the Washington, D.C. Housing Market, app. tables 
x. xi U970). The decline in both the rental vacancy rate and authorized multifamily 
structure construction has occurred not only within the city proper, but throughout 
the entire Washington, D.C. metropolitan area. Id. at 7.

47 99 Daily Wash. L. Rep. at 1736.
48 The following statistics on landlord-tenant litigation were gathered from the files 

of the Civil Action Branch of the Civil Division of the District of Columbia Superior 
Court.

• estimated

YEAR 1965 1966 1967 1968 1969 1970 1971

Total L & T
Actions 100,645 110,385 115,130 119,000 121,445 121,800 121,000 ‘

Jury Demands 87 92 54 154 300 1400 565*

Jury Trials 5 7 5 12 28 208 15*'

Verdict: P 3 5 3 10 25 193 6**
D 2 1 2 2 3 15 1

’ • as of November 26, 1971
The rise in jury demands from 1965 through 1970 is attributed to the expansion of 
neighborhood legal services in the District of Columbia. The considerable rise in the 
actual number of jury trials in 1969 and 1970 is misleading in that the statistics do not 
reflect several large rent strikes that occured in 1970. Of the cases arising out of those 
strikes, 190 were consolidated and tried to a single jury. Notwithstanding this fact; 
each separate suit was considered to have been tried by a jury for statistical purposes^ 
The considerable decline in the number of jury demands in 1971 is the result of a num
ber of factors: (1) the repeal of section 13-702 of the D.C. Code; (2) fewer large rent 
strikes; and (3) newly enacted Superior Court procedures which schedule a jury trial 
in civil actions approximately three weeks from the date of demand. As a result, the 
dilatory’ tactic employed by many tenants, whereby a jury demand would often result 
in a lapse of eight weeks or more before actual trial, is now substantially countered. 
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pected will be a rise in the number of suits which landlords will be 
willing to settle out of court, rather than face a jury presumably sympa
thetic to the tenant’s interests.

The overwhelming number of landlord-tenant actions filed in the 
District of Columbia Superior Court each year has led to a discussion 
of court reform in the housing litigation area. Chief Judge Harold 
Greene has proposed transferring jurisdiction over landlord-tenant suits 
from the Superior Court to an administrative agency.49 50 51 The constitu
tionality of replacing the present in-court procedure with an adminis
trative remedy is expressly left open both by Chief Judge Greene,60 
and by Judge Leonard Braman in his opinion in Urciolo v. Evans.51 As 
suming that the District of Columbia Court of Appeals rules52 53 54 55 as Judge 
Braman did, there remains a difficult constitutional question with respect 
to transfer of jurisdiction before an administrative agency could be 
established: May Congress or the District of Columbia City Council 
remove the landlord-tenant area from the courts without transgressing 
the seventh amendment? More precisely, does the seventh amendment 
permit organic development of the common law to the point where 
Congress may constitutionally eliminate a common law cause of action 
(since codified) and thereby incidentally destroy the right of trial by 
jury historically associated with it? If the seventh amendment freezes 
the right to a jury trial as it existed in England in 1791 then perhaps 
such a rigidly applied historical test would prohibit substantive elasticity 
on a federal level.

49 Greene, supra note 37, at 26.
50 Id. at 31-32.
51 “The creation of an administrative remedy may indeed be a wise solution. [But] 

neither that issue nor the power of Congress to accomplish it consistently with the 
Seventh Amendment is before the Court.” 99 Daily Wash. L. Rep. at 1736.

52 Neither Urciolo v. Evans nor Davis v. Hunter were appealed, but the opportunity 
for such a ruling is presented by Hair v. Cooper, appeal docketed, Civ. No. 6162, D.C. 
Ct. App., Nov. 19, 1971. See note 5 supra.

53 33 U.S.C. §5 901-50 (1970).
54 Crowell v. Benson, 285 U.S. 22 (1931); accord, Obrecht-Lynch Corp. v. Clark, 

30 F.2d 144 (D. Md. 1929).
55 Act of May 17, 1928, ch. 612, § 1, 45 Stat. 600. This legislation was held constitu

tional in Rowlette v. Rothstein Dental Laboratories, Inc., 61 App. D.C. 373, 63 F.2d 150, 
cert, denied, 289 U.S. 736 (1933).

Instances where Congress has deprived litigants of historical remedies 
in the courts are not unknown. The Longshoremen’s and Harbor Work
ers’ Compensation Act of 192763 was upheld by the Supreme Court as 
not violating the seventh amendment because the historical action elim
inated by the Act was at admiralty rather than at common law.64 This 
Act subsequently was applied to the District of Columbia66 and forms 
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the basis for the District’s workmen’s compensation statute.56 Similarly, 
in 1937 the Supreme Court upheld the National Labor Relations Act57 
which did not provide for jury trial in resolving disputes between labor 
and management because the proceeding was not in the nature of a suit 
at common law.58 More recently, it has been held that a defendant 
sued for housing discrimination under the Civil Rights Act of 196859 is 
not entitled to a jury trial because the action was not one at common 
law.60

56D.C. Code Ann. § 36-501 (Supp. IV, 1971).
«29USC. SS 151-68 (1970).
58 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 48 (1937).
5942 U.S.C. 3601-19 (1970). Equitable relief is specifically provided for. Id. 

*3612 (c).
«^ Rogers v. Loether, 312 F. Supp. 1008 (E.D. Wis. 1970).
61 See Galloway v. United States, 319 U.S. 372, 388 (1942); McElrath v. United 

States, 102 U.S. 426, 440 (1881). These decisions reinforced the common law notion 
that a government cannot be sued without its consent. When it does consent, however, 
it may declare the court in which it can be sued and prescribe the forms of pleading 
and the rules of practice to be observed in such suits.

«2 45 U.S.C. S* 51-59 (1970).
«28 U.S.C. ** 2671-80 (1970).
84 5 USC. §* 8101-49 (1970).
65See Mountain Timber Co. v. Washington, 243 U.S. 219, 235 (1916); New York 

C.R.R. v. White, 243 U.S. 188, 200 (1916). As a general rule workmen’s compensation 
statutes terminate the private employer’s common law tort liability and substitute a 
dun* to pav a prescribed compensation not based on fault. That remedy is generally 
made exclusive.

«« Hearings on H.R. 4994, 6528, 4995, 1514, 3969, 3910 Before the Subcomm, on Com

Where Congress has waived sovereign immunity in creating a right 
to sue, seventh amendment rights are not at issue and Congress can 
determine whether litigants will have a jury trial.61 Trial by jury was 
expressly permitted under the Federal Employees’ Liability Act.62 Con
versely, under the Federal Tort Claims Act63 and the Federal Employees’ 
Compensation Act,64 it is expressly banned. Furthermore, state com
pensation laws uniformly have been declared valid by the Supreme 
Court in upholding the authority of states to abolish common law actions 
affecting an employer’s liability for personal injuries suffered by 
employees.65

Xo fault motor vehicle insurance proposals provide an analogy to 
Judge Greene’s administrative agency proposal in that the majority 
of the plans eliminate a common law right by substituting a compulsory 
payment schedule for the traditional tort action a motorist or pedestrian 
las against the driver of an automobile. Testimony by the Superinten
dent of Insurance of New York State at recent congressional hearings 
on federal no fault proposals66 revealed that a New York no fault plan 
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would likely violate the New York Constitution07 unless, as his commis
sion recommended, the right to trial by jury were retained or a consti
tutional amendment enacted.67 68 In light of the obstacles posed by the 
seventh amendment, a possible alternative to an independent, extra
judicial landlord-tenant agency might be a system of court commis
sioners whose function and duties would parallel that of a master in, for 
example, a contractual dispute. By gathering evidence, examining docu
ments, visiting the property, and interviewing the witnesses and parties, 
an increased number of settlements out of court would surely result. 
The most directly beneficial effect of such a structure would be a 
decreased landlord-tenant burden for heavily congested courts in the 
District of Columbia and other major urban centers.

merce and Finance of the House Cowrm. on Interstate and Foreign Commerce, 92d 
Cong., 1st Sess., pt. 2, at 325 (1971).

67 “Trial by jury in all cases in which it has heretofore been guaranteed by consti
tutional provision shall remain inviolate forever.. .N.Y. Const, art. I, § 2.

68 State of New York Insurance Dep’t, Report to the Governor—Automobile 
Insurance . . . For Whose Benefit app. C, at 149-52 (1970), reprinted in Hearings, 
supra note 66, at 472-75. Another view suggests that the right to a jury trial is merely 
ancillary to the common law action, and when the common law action disappears, the 
right to a jury trial disappears along with it. In this regard some basic no fault insurance 
plans effectively eliminate the similarities between the new statutory right and the 
common law action in that (1) they involve no question of negligence and no defenses 
of contributory negligence or assumption of risk, (2) they call for an action directly 
against an insurer rather than the motorist, and (3) they eliminate recovery for pain 
and suffering. See R. Keeton & J. O’Connell, Basic Protection for the Traffic 
Victim (1965).



BOOK REVIEW
Mace, Myles L. Directors: Myth and Reality. Boston, Mass.: Divi

sion of Research, Harvard Business School, 1971. Pp. 207. $6.00.

Knowledgeable members of the corporate bar have long known that 
most directors of large American publicly owned corporations do not 
direct.1 Professor Mace’s efforts now give this truism both the detailed 
documentation and the imprimatur of the Harvard Business School. 
Though others have preceded him in such studies,2 his book is more 
than just another furrow in a well-ploughed field. Eschewing a statis
tical study based on questionnaires, Professor Mace went directly to the 
horses’ mouths, and in several hundred interviews recorded the com
ments of chief executives and board members on what their boards 
really do. Liberally quoted throughout the book, the interviews ring 
true, and their cumulative effect is devastating.

1 See W. O. Douglas, Corporation Directors, in Democracy and Finance 46-59 
(1940); W. O. Douglas, Directors Who Do Not Direct, 47 Harv. L. Rev. 1305 (1934).

2 See, e.g., S. Vance, The Corporate Director, A Critical Evaluation (1968); The 
Director Looks at His Job (C. Brown & E. Everett eds. 1957).

3 According to the executive vice president of a New York based company, “(t]o 
suggest to management that you as an outside director think the management is in
competent is done only when things get very, very tough. And even then the board 
members I know are not going to do anything, regardless of how they feel, except 
resign at the earliest propitious moment.”

A small sampling will convey the flavor of the comments: “Let’s be 
honest. My board is a group of advisors and they know it. . . . [T]he 
board is not a decisionmaking body.” Said another president: “The 
board of directors serves as a sounding board—a wall to bounce the ball 
against. . . . The decision is not made by the board. . . .” According 
to Professor Mace, most chief executives and outside (nonemployee) 
board members agree that the advisory function is the chief role of the 
board. In the view of some of those interviewed, a kind of disciplinary 
purpose supplements the advisory role of the board; however ineffective 
the board is in action, the prospect of appearing and reporting to it 
“makes us think a little bit harder, makes us organize our thoughts . . . 
makes you give that little extra effort.” Professor Mace observes that 
a president is nevertheless reasonably sure that outside directors will not 
raise embarrassing questions. Almost all of the executives interviewed 
felt that disconcerting questions should never be asked at a board meet
ing.3 The protocol of the boardroom is underlined in such quotations

[ 859 ]
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as: “Any abrasive or challenging question is almost a vote of no con
fidence. . . .” or “It’s just plain bad manners to ask those kind of ques
tions in a board meeting.” According to Mace, the only positive func
tion sometimes exercised by the board of directors is the replacement of 
chief executives in time of crisis—when a president dies, becomes in
capacitated, or must be removed for totally unsatisfactory performance. 
This is the only real decisionmaking job it has; “the rest is all fluff."

It is a myth, says Mace, that typical boards perform the functions tra
ditionally ascribed to them. They do not set basic objectives, corporate 
strategy, or board policies in most companies. Nor, except under crisis 
conditions, do they select the chief executive. In practice, it is the chief 
executive who determines what the members of the board do, and it is 
the chief executive who ordinarily selects the board members. To re
mark that nonmanagement directors of large American corporations do 
not in fact direct is not to slur their integrity or denigrate their abilities, 
nor does Mace so intimate. They are for the most part either active or 
retired businessmen, many demonstrably able and successful in their 
chosen lines of endeavor. If not businessmen, they may be men of aca
demic note,4 former high military officers, lawyers, and other profes
sional men of admitted stature and ability. These are often men quite 
capable of directing with distinction activities with respect to which they 
possess intimate knowledge and direct management authority and re
sponsibility. But in the large American corporation such knowledge, au
thority, and responsibility is in the management—the chief executive of
ficer, the president, the chiefs of the corporate divisions. The board of 
directors may possess these characteristics in legal theory; it rarely pos
sesses them in fact.

4 For example, Professor Mace himself has been the director at various times of at 
least five large publicly owned corporations.

5 An egregious example is the published statement of condition of The Bank of New 
York as of December 31, 1971, which listed 25 “Directors”, 11 “honorary Directors” and 
eight members of an “Advisory Board.” Of the total of 44, only three appeared to be em
ployees of the bank. See N.Y. Times, Jan. 18, 1972, at 45.

Nonetheless, there is continued obeisance to the fiction that the board 
of directors constitutes the ultimate decisional authority. A board’s visit 
to a plant or other corporate facility is accompanied by all the panoplv 
once accorded visiting royalty. The mystique of the board meeting is 
perpetuated with almost reverential awe, and no annual report fails to 
list its board of directors without express or implicit indication that thev 
are the repository of ultimate authority. Their biographies are more and 
more recited at length in proxy statements, and their business connec
tions paraded in annual reports and newspaper advertisements.5 So that 
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the shareholder may himself gaze upon the lineaments of those who pur
portedly guide the corporate destiny, there is an increasing practice of 
reproducing in proxy statements the photographs, not necessarily re
cent, of nominees for election as directors. All this would be relatively 
harmless except that it perpetuates, indeed magnifies, a considerable de
ception. Nor does the vaunted expertise of the SEC contribute to dis
pelling the haze; to the contrary, its form and rulings give repeated in
dications of the assumption that the board of directors is the decision
making body of the corporations under its jurisdiction.6

6 See 17 C.F.R. § 240.14a-101, item 6 (1971) (information required on proxy state
ment concerning nominees and directors).

7 See generally Schwartz, Towards New Corporate Goals: Co-Existence with Society, 
60 Geo. L.J. 57 (1971); Schwartz, The Public Interest Proxy Contest: Reflections on 
Campaign GM, 69 Mich. L. Rev. 419 (1971).

The same assumption colors the efforts of reform movements which 
have assaulted the corporate citadel in recent months, flying the banner 
of social responsibility. Campaign GM, it will be recalled, proposed a 
novel approach to the nomination and election of nonmanagement GM 
directors, with the expressed objective of achieving a more representa
tive composition of the Board.7 This, its spokesmen urge, would in turn 
restructure the decisionmaking process of the corporation. Resort to the 
corporate proxy machinery has indeed been a productive tactic in gain
ing publicity and support for such laudable crusades. But it is misleading 
to suggest that the introduction of public interest representatives into a 
board will of itself alter the decisionmaking process if the seat of power 
is elsewhere.

Professor Mace has given us, in his own words, “a basis upon which 
responsible leadership can evolve new concepts and new roles for boards 
of directors.” He does not delineate what these concepts and roles might 
be. Rather, he leaves the reader with a number of highly provocative 
questions but little intimation of how he would answer. To his first ques
tion—“If this is what directors do, what, if anything, needs to be done?” 
-logic and his research together compel the conclusion that if the func
tion of the board is to direct, and the board is a legal necessity, then those 
who in fact direct should comprise the board. If the decisionmakers are 
the management, as in fact they are in the large publicly-held corpora
tion, the management should comprise the board.

A number of corollary propositions reinforce what at first blush seems 
to be a simplistic conclusion. The actual process of management and 
decisionmaking in the large American corporation is not susceptible to 
material change without major disruption in efficiency and productivity, 
and a persuasive case for such change has not been, and probably can
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not be, made. Nor is there any reason to believe that the performance 
of most outside directors, as portrayed by Professor Mace, is susceptible 
of such change. Although in practice such directors retain and exercise 
little or no power, the law imposes fiduciary standards and obligations 
on all directors. It makes more sense to relate those standards and ob
ligations to those who do the directing, and to find another niche for 
those to whom the title is, to say the least, inapposite.8

8 As an aftermath of Escott v. BarChris Construction Corp., 283 F. Supp. 643 (S.D.N.Y. 
1968), the late Carlos Israels, a noted teacher and practitioner of corporate law, pre
dicted the development of different degrees of legal liability on the part of directors 
(in the context of the Securities Act), with the least onerous burden of legal obliga
tions on the outside director in recognition of his nonmanagement function. See Framing 
Nevj Code for Boardrooms, Bus. Week, Nov. 2, 1968, at 72-74.

The winds of change, as exemplified by the increasing efforts of social 
reformers, have brought a new dimension to the consideration of cor
porate directorships. The spectre of the boardroom as a crucible for so
cial issues must give any management pause. Self-interest (in the non- 
pejorative sense) should compel the members of management to be the 
sole directors. Theirs is the duty to stockholders to operate a business 
enterprise profitably and responsibly. The introduction of social issues 
into the complex of factors that influence decisionmaking is both legally 
and morally defensible. But the actual decisions must be left to manage
ment if it is to be permitted to manage effectively. In no practical sense 
can the responsibility for management decisions be “shared.”

Nonmanagement directors, nevertheless, are in legal theory the ulti
mate managers along with the management directors. It would seem 
that here too, self-interest would urge the former to seek a role other 
than that of nominal director. As documented by Professor Mace, an ad
visory and sounding-board role has already evolved in the actual opera
tion of the boards of large corporations, a role desired by management. 
Management can have this benefit without their advisors donning the 
mantle of director. Such a development is foreshadowed, for example, 
by GM’s proliferation of prestigious advisory committees as counter
moves to Campaign GM. Though today’s nonmanagement directors 
might suffer a slight loss of image if no longer termed “directors,” they 
might be consoled by the freedom from legal liability obtained by being 
“advisors” and “consultants” only.

The arguments for and against so-called inside boards, outside boards, 
and hybrids in between, repeated by Professor Mace, are irrelevant to 
the point being made. In this era of constant change and pressing social 
causes, management can still consciously evolve a balance between recog
nition of the new forces that demand and deserve recognition, and the 
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imperative need to preserve for themselves the power to manage if they 
are to bear the responsibility for the results of their management. In 
the process, if the suggestions foreshadowed in these comments are pur
sued, those who in fact manage would be identified as such, by constitut
ing the board of directors. Those who in fact advise would be identified 
as members of a “board of advisors,” a “consulting board,” or some other 
designation appropriately honorific but not misleading. There would be 
change in either their function or their status in fact, as distinguished 
from theory and misconception. At the same time, management and 
accountability for management, would be left to the managers.

For the law and lawyers Professor Mace’s book is another prod in the 
direction of fresh evaluation of the nonmanagement director’s place in 
the corporate scheme and of his attendant legal liabilities. The tradi
tional obligations of prudence and loyalty required of the corporate 
director must be re-examined, not with an eye to reducing fiduciary 
standards, but with the ultimate objective of imposing them even more 
firmly and with broader scope on those who in fact assume the respon
sibility and have the capacity to direct. Another standard of legal 
obligation, if coupled with less misleading status and nomenclature, may 
well be appropriate for management’s advisors, that is, the directors 
who do not direct because they cannot direct.

Martin Riger*

• B.A., Cornell University; LL.B., Columbia University Law School. Professor of 
Law, Georgetown University Law Center.


