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CONSTITUTIONALITY OF PRETRIAL DETENTION
Hermine Herta Meyer*

•Attorney, Office of the Deputy Attorney General, U.S. Department of Justice. For
merly Legal Adviser to the Embassy of Switzerland. Member of the Bar of New 
York, of the District of Columbia and of the United States Supreme Court. LL.B., 
New York University. Dr.jur. (doctor utriusque juris) University of Zurich, Switzer
land. The views expressed in this article are those of the author and do not necessarily 
reflect the position of the Department of Justice.

1 D.C. Code Ann. 23-1 322 to 24 (Supp. IV, 1971).
2 See Hearings on Preventive Detention Before the Subcomrm. on Constitutional 

Rights of the Senate Comm. on the Judiciary, 91st Cong., 2d Sess. 5-7 (1970) [herein
after cited as 1910 Preventive Detention Hearings].

3 See id. at 1; Tribe, An Ounce of Detention, Preventive Justice in the World of 
John Mitchell, 56 Va. L. Rev. 371, 377-80 (1970).

4 “Preventive danger of a released defendant has never been a part of the rationale 
of bail.” 1910 Preventive Detention Hearings 26 (testimony of Representative Mikva).

5 See Administrative Bd. of the Judicial Conference of the State of N.Y., The 
Case of the Dangerous Defendant 124, 150 (1969); Mitchell, Bail Reform and the
Constitutionality of Pretrial Detention, 55 Va. L. Rev. 1223 (1969).

In the District of Columbia Court Reform and Criminal Procedure 
Act of 1970, Congress enacted provisions which permit pretrial deten
tion of persons whose release on bail would constitute a danger to the 
community. Pretrial detention has been attacked by many critics who 
claim to recognize a constitutional right to bail. In the first part of a 
two-part article, Dr. Meyer traces the historical origins of the concept 
of bail and shows how bail became a part of the Anglo-Saxon legal 
process. She discusses the development of bail in English law and its 
subsequent introduction into American law during the colonial period. 
The first part of the article concludes with an examination of the con
stitutional questions involved in pretrial detention. Considered in this 
issue is the eighth amendment. Part two of this article will appear in the 
next issue of the Georgetown Law Journal and will discuss the role of 
the fifth and fourteenth amendments upon this question.

Introduction
Among the most publicized provisions of the District of Columbia 

Court Reform and Criminal Procedure Act of 1970 are those which 
permit courts to detain certain categories of defendants without bail up 
to 60 days prior to trial on the ground that their release may constitute 
a danger to the community.* 1 These provisions have given rise to a great 
deal of controversy. Some people have attacked them as unconstitu
tional,2 as representing a sharp break with our legal tradition,3 and as 
historically wrong.4 Others disagreed. They could see no constitu
tional violation in the new provisions because on the federal level the 
right to bail has always been a statutory right.5 *

However, discussions in the news media and among legal authors have 
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made it obvious that many people regard the ‘‘right to bail” of criminal 
defendants in noncapital cases as one of the great attributes of individual 
liberty worthy of constitutional protection.6 Evidently, the reason that 
such a concept of bail could take hold lies in the fact that for many 
centuries in England—from 1166 to 1898—and in the United States 
until 1966.' bail was the only way for a person arrested for a crime to 
obtain freedom between arrest and trial. No doubt, to those who could 
afford to pay the price, the possibility of buying their way out of 
jail appeared as a precious freedom right. But it is strange that those 
concerned with individual liberties took so long to see the inherent un
fairness of a system that makes pretrial release dependent upon payment 
of money. To those unable to pay, the much vaunted right to bail must 
have appeared a cruel joke. When finally attention was focused on 
this problem, several studies revealed that a considerable number of 
persons, many of them accused of only minor offenses, had been sub
jected to pretrial detention, often of long duration and with no pro
cedural safeguards, for no reason other than inability to pay.* 8 9

c See Foote, The Coming Constitutional Crisis in Bail. 113 U. Pa. L. Rev. 959, 965-99 
(1965).

'See Bail Reform Act of 1966, § 3(a), 18 U.S.C. §§ 3146-52 (1970).
8 See D. Freed & P. Wai.d, Bail in the United States, 1964. See also Carnley v. 

Cochran, 369 U.S. 506, 521 (1962) (defendant was confined for a lengthy period prior to 
trial, five months of which were alleged to have been spent in solitary confinement); 
Smith (Raymond) v. United States, 118 U.S. App. D.C. 38, 47, 331 F.2d 784, 793 (1964) 
(defendant was confined almost six months awaiting trial).

In 197'1, 83,079 persons in American prisons had not been convicted, but were being 
held in pretrial detention or otherwise. The total inmate population of American 
prisons as of March 15, 1970 was 160,863. Of the 83,079 who had not been convicted, 
55,619 were arraigned and awaiting trial, and 27,460 were being held for other authori
ties or had not vet been arraigned. Since those not arraigned had not been formally 
charged, thev were not eligible for bail. The above figures are the result of a study 
which was limited to jails which have the power to hold persons for more than 48 
hours. U.S. Dfp’t of Justice, LEA A, 1970 National Jail Census 1 (1971); see Work
man v. Cardwell, 11 Crim. L. Rep. 2027, 2028 (N.D. Ohio, Mar. 7, 1972) (defendant in 
jail 359 days prior to conviction and sentence).

9 18 US.C. H 3041, 3141-43, 3146-52, 3568 (1970).
>o Id. B 3146-52.

The Bail Reform Act of 1966° took the first step away from the bail 
system by authorizing pretrail release on personal recognizance of per
sons charged with a noncapital offense. Financial conditions were to 
be imposed only when necessary to assure the defendant’s presence at 
the trial.10 It then appeared that this Act brought to the fore a problem 
which had existed all along. Before its passage, judges all over the 
country customarily detained dangerous defendants charged with seri
ous but noncapital crimes by the imposition of high money bail. After 
the enactment of the Bail Reform Act of 1966, federal judges who had 
to pass on applications for release on bail by obviously dangerous de
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fendants were faced with a difficult choice—they either had to disregard 
the clear mandate of the new law by setting bail beyond the defendant’s 
means or shut their eyes to community danger.11

11 See H.R. Rep. No. 907, 91st Cong., 2d Sess. 83-84 (1970).
12 306 F. Supp. 124 (S.D.N.Y. 1969).
13 They [the defendants] are to be freed the commissioner has held, upon 

the posting of bail bonds of from $100,000 to $300,000, the new amounts 
proposed by the United States Attorney on November 14 in lieu of the 
$500,000 across the board proposed by him and accepted by the commis
sioner the day before. But it is apparent that in this instance, as in many 
others familiar to all of us, the statement of the astronomical numbers is 
not meant to be literally significant. It is a mildly cynical but wholly 
undeceptive fiction, meaning to every one “no bail.” There is, on the 
evidence adduced, no possibility that any of these defendants will achieve 
release by posting bond in anything like the amount which has been set.

Id. at 127.
14 People v. Melville, 62 Misc. 2d 366, 308 N.Y.S.2d 671 (Crim. Ct. 1970); see N.Y. 

Code Crim. Pro. § 553 (McKinney Supp. 1971).
15 United States v. Melville, 309 F. Supp. 829 (S.D.N.Y. 1970); United States v.

Melville, 309 F. Supp. 824 (S.D.N.Y. 1970); United States v. Melville, 309 F. Supp.
822 (S.D.N.Y. 1970); United States v. Melville, 306 F. Supp. 124 (S.D.N.Y. 1969); see 
18U.S.C. §§ 3146-52 (1970).

In United States v. Melville,12 Judge Frankel of the United States 
District Court for the Southern District of New York described a 
situation in which bail of from $100,000 to $300,000 had been imposed 
as a “wholly deceptive fiction, meaning to everyone ‘no bail’ ” because 
the defendants would not be able to meet the “astronomical’’ amount.13 
The Melville case is instructive because it involved state14 and federal15 * * 
judges facing a patently dangerous defendant on the same issue while 
operating under different bail statutes. The case is worth mentioning 
here, because it demonstrates that, contrary to the assertions of the 
critics of the new Act a judge in most cases will have little difficulty in 
recognizing the dangerousness of a defendant, and that there is need for 
legislation to permit a judge to face the problem honestly and directly 
without the subterfuge of high money bail.

The facts, as described in the various decisions in the case, were sub
stantially as follows. Between July 26, 1969 and November 12, 1969, 
high explosive devices equipped with timing mechanisms were detonated 
in a number of occupied buildings in New York City. Nineteen persons 
were injured. Only the steel partitions of the buildings had prevented 
these injuries from being fatal. On November 13, 1969, Melville was 
arrested on federal property carrying two dynamite bombs, each 
equipped with a timing device and blasting cap, a fully loaded .38 cali
ber pistol, and a tear gas “pen.” Melville had also been involved in a 
theft of 150 pounds of dynamite. At the time of his arrest, the greater 
portion of these explosives was still unaccounted for. Melville was 
described not only as the engineer who made and planted the bombs, 
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but also as the sole co-conspirator capable of such action.16 It was also 
revealed that he had claimed that he had contacts with fugitive Canadian 
terrorist bombers for whom he had arranged transportation to Cuba.

1862 Vise. 2d at 371, 308 N.Y.S.2d at 675.
17 See note 13 supra and accompanying text.
18 306 F. Supp. at 125.
is 18 U.S.C. § 3146 (a) (1970).
20 306 F. Supp. at 129.
21 309 F. Supp. at 826.
22 309 F. Supp. at 823.
28 357 F.2d 303, 304 (2d Cir. 1966).
24 309 F. Supp. at 823-24.

In the federal case, Melville and others were first charged with, and 
later indicted for, conspiracy to explode bombs in a number of federal 
buildings in New York City. The case came before Judge Frankel on 
appeal from the above mentioned high money bail determination of the 
I’nited States Commissioner.17 Judge Frankel found the objectives of 
the alleged conspiracy “terrifying" and the charge “grave and alarm
ing." 1S But he stated that existing law provided no authority to confine 
defendants in noncapital cases before trial on the ground that they are 
likely to commit other crimes, and that under the Bail Reform Act of 
1966, the task of setting conditions for release consists exclusively of 
ascertaining the least onerous conditions “which will reasonably assure 
the appearance of the person for trial. . . .” 18 19 He concluded that the 
circumstances of the case did not justify a practical denial of bail; he 
therefore reduced the bail to $50,000 for Melville and to $25,000 and 
; 2 0.000 for the co-conspirators. As additional conditions the defendants 
were ordered to report daily to the United States Attorney and to 
remain in New York County.20

W hen later the full facts were discovered, Judge Pollack of the same 
court increased bail on Melville to $100,000, and a superseding indict
ment of 23 counts charged that Melville bombed and was about to en
gage in bombing various federal properties. In addition to the money 
bail. Melville was required to remain in custody daily from six p.m. 
until nine a.m., his travel was restricted to Manhattan, and he was pro
hibited from entering railway stations, airports or similar facilities 
leading out of the area.21

In his decision increasing bail, Judge Pollack stated that “[t]he 
law plainly is that before a conviction, a person arrested for a non
capital offense shall be admitted to bail." 22 * But he pointed out that 
under the authority of United States v. Nebbia22, the court could re
fuse to approve a bond if it lacked confidence in the surety’s purpose 
or ability to secure the appearance of a bailed defendant, even though 
the financial standing of the surety was bevond question.24 The record 
indicated that one of the financial sponsors of defendant’s bail had de
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scribed the defendant Melville as a dedicated revolutionary brother 
who should be freed at any cost.25 “Such an attitude,” said Judge Pol
lack, “is scarcely consonant with the responsibility which the law im
poses.” 26 Subsequently, Melville proffered a corporate surety appear
ance bond to be issued in the face amount of $100,000 by a company on 
the list of accredited companies on file with the clerk of the court. How
ever, Judge Pollack refused to accept the bond without full disclosure 
of all the facts regarding the sources of the bail, including those to whom 
the corporate surety looked to secure its agreement to issue the bond.27

25 Id. at 824.
26 Id.
21 309 F. Supp. at 829.
28 62 Mise. 2d at 368, 308 N.Y.S.2d at 673-74.
29 Id. at 370, 308 N.Y.S.2d at 675.

Id.; see N.Y. Code Crim. Pro. § 553 (McKinney Supp. 1971).
31 62 Mise. 2d at 375, 308 N.Y.S.2Ó at 680.
32 Id. at 370, 608 N.Y.S.2d at 675.

In the state case, Melville was charged with the bombing of six 
occupied buildings and possession of two dynamite bombs and a fully 
loaded .38 caliber pistol. The defendant applied for bail. He claimed 
to be prepared to post the $100,000 bail on the federal indictment, and 
he asked that he be released by the New York court on his own re
cognizance or on a nominal bail.28 The District Attorney of New 
York County asked that no bail be set because of the danger of flight 
and because, if released, the defendant might strike again. He believed 
that Judge Pollack’s findings of fact clearly suggested that the United 
States District Court would have denied bail in the exercise of sound 
discretion if it had possessed the statutory authority.29

In a decision on March 10, 1970, the state court held that New York 
law leaves bail to the discretion of the court in all felony cases.30 
Judge Lang exercised his discretion by denying bail for two reasons. 
First, there was danger of flight because neither the defendant nor his 
family or close personal friends would suffer any financial loss if he 
jumped bail, he faced extremely serious punishment, and he admittedly 
had connections with other countries. Second, his release would cause 
potential danger to the community, a consideration of even greater 
concern to the court.31 Judge Lang could find no indication that the 
defendant’s conduct would be more socially responsible if he were re
leased on bail. He added that a large amount of dynamite from the 
theft attributed to the defendant was still missing. Therefore, he or
dered the defendant held without bail with leave to renew his applica
tion if the prosecuting agency was not prepared to afford him a speedy 
trial. As the New York prosecutor remarked,32 very likely the federal 
judge also would have denied bail on the ground of danger to the 
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community had the Bail Reform Act of 1966, under which he operated, 
permitted him to do so. But unlike the New York judge, he could not 
face the situation directly, but had to make the release conditions as 
arduous as possible.

One of Congress’ stated objectives in enacting the new pretrial de
tention provisions of the District of Columbia Court Reform and 
Criminal Procedure Act of 197033 was “to eliminate from the bail sys
tem the hypocrisy of locking up defendants, without fixed standards, 
through the device of requiring a high money bond.” 34 Thereby Con
gress took a second step away from the mechanical application of the 
bail system and its inherent unfairness toward people without means. 
Congress limited its applicability to the District of Columbia, be
cause there the release of dangerous defendants prior to trial has had 
its greatest impact, for only in the Nation’s capital does the federal 
government prosecute the full range of common law street crimes such 
as rape, robbery, and burglary.35

33 D.C. Code Ann. 23-1321 to 32 (Supp. IV, 1971).
3< H.R. Rep. No. 907, 91st Cong., 2d Sess. 82, 87-89 (1970).
35 at 89.
3C Derived from the French word bailler, meaning to hand over, to lease.
37 Derived from the French words, viain, hand, and pris(e), taken.
3*See 9 W.S. Holdsworth, A History of English Law 105-06 (3d ed. 1923) [here

inafter cited as Holdsworth].
39 9 Holdsworth 525-26; 2 F. Pollock & F. Maitland, The History of English Law 

Before the Time of Edward I, at 589-90 (2d ed. 1898) [hereinafter cited as Pollock & 
Maitland].

Because of the doubts expressed by many persons concerning the con
stitutionality of the new Act and the claims that the right to bail is a 
constitutionally protected right of individual liberty, this study will ex
amine the justification of these claims in the light of history, statutory 
law. and court decisions. Finally, as a comparison, the solutions found 
by several democracies of the European Continent will be considered.

Historical Development of Bail in Anglo-American
Court Proceedings

I'.arlv English law distinguished between bail36 37 and mainprise?1 The 
difference between the two seems to have been that, in the case of bail 
the person in the custody of one was handed over to the custody of 
another who had given bail for him and who thereby became liable for 
the prisoner’s obligation with his own property and person, while in 
the case of mainprise the debtor was not in the custody of the main
pernor , who was only surety for the debtor’s appearance.38 However, 
these distinctions later disappeared.39 The essential factor in each situa
tion remained the assumption of responsibility by one person for the 
obligation of another.
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BAIL IN ANGLO-SAXON LAW

Legal historians believe that the earliest Anglo-Saxon form of bail for 
a person accused of wrongdoing can be found in the pledges for the 
payment of the rwergeld.M The slaying or wounding of a man orig
inally led to a blood feud between the families or clans of the victim 
and those of the man who inflicted the wounds. Early, the families 
attempted to replace this by a monetary compensation, the ver geld. 
Since the sums involved were considerable and could rarely be paid at 
once, the offender, through his family, offered sureties, or vereborb, 
for the payment of the aver geld. If accepted, the injured partv met 
with the offender and his surety. The offender gave a madia, a 
such as a stick, as a symbol or pledging or an indication of the assump
tion of responsibility. The creditor then gave it to the surety, indicating 
that he recognized the surety as the trustee for the debt. He thereby 
relinquished his right to use force against the debtor. The debtor’s 
oledge constituted a pledging of person and property. Instead of finding 
aimself in the hands of the creditor, the debtor found himself, up to 
the date when payment fell due, in the hands of the surety.40 41 Detailed 
tariffs, varying with the rank of the injured party, prescribed the com
pensation payable for different offenses.42 Very early the King or other 
person in authority, or the community where the wrong had occurred 
also had to be paid compensation, because they were considered to be 
injured by a wrong done to a person under their protection.43 Grad
ually, the rulers attempted to end feuds and replace them with judicial 
process, although first on a completely voluntary basis.44

40 E. De Haas, Antiquities of Bail 3 (1940) [hereinafter cited as De Haas].
41 De Haas 3, 12-14.
42 2 Holdsworth 44-45.
43 Id. at 47.
44 Id. at 43-45; De Haas 14-15.
45 See De Haas 16-24.
46 Id. at 23.

The Anglo-Saxons had an elaborate surety system, designed primarily 
to facilitate the control of a central authority (King or lord) by making 
a communal or individual surety responsible for the lawful behavior 
and fulfillment of the legal obligations of each man.45 It seems, however, 
that the general surety arrangements of that period were not used in 
connection with court proceedings, and that the bail surety therefor 
was always an individual or a group of individuals selected for that par
ticular purpose.46

In order to understand the role of bail in early court proceedings and 
its subsequent development, a brief description of the essential features 
of those proceedings is desirable. Since it will be necessary to refer to 
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them later in the discussion of due process and the presumption of inno
cence, they are described here in more detail than might be necessary 
merely for the consideration of bail.

GERMANIC COURT PROCEEDINGS

The Formalistic Process. The judicial proceedings of the
Anglo-Saxons were essentially the same as those of the formalistic proc
ess of the other Germanic tribes, with certain variations. They were 
accusatorial proceedings of the purest kind, that is there had to be a 
private accuser who undertook the institution and prosecution of the 
action. If no accuser appeared, there could be no case. Crimes were 
regarded as an injury to the individual rather than to the peace of the 
community.47 The accuser, therefore, could only be the injured party 
or, if he was dead, his family. The accuser had to bring his adversary 
before the court.48 He did this through the use of a summons.

47 See id. at 53 n.12, 57; cf. 1 J. Goebel, Felony and Misdemeanor: A Study in the 
History of English Criminal Procedure 338 (1937).

48 H. Brunner, Die Entstehung der Schwurgerichte 44 (1872) (The Origin of the 
Jun ) [hereinafter cited as Brunner, Schw.]; 2 Holdsworth 103.

49 The accuser obtained leave of the court to take things from his adversary and 
keep them. See 2 Pollock & Maitland 575.

50 2 Holdsworth 103-05.
51 Brunner, Schw. 44.
52 2 H. Brunner, Deutsche Rechtsgeschichte 493 (2d ed. vol. 1, 1906, vol. 2, 1928) 

The accused was permitted certain recognized excuses, essoins, for 
nonappearance. In Anglo-Saxon times, these were absence beyond the 
seas, service of King or lord, sickness, or tempest. If the accused neither 
appeared nor produced a valid essoin, he was fined. The summons was 
repeated three times. Successive failure to appear entailed fines increas
ing in amount which could be levied by distress.49 If the accused did 
not appear, the accuser might proceed to realize his claim or, in serious 
criminal cases, the accused might even be outlawed.50 There were 
then already certain pressures available to the accuser to make the 
accused appear in court. Once in court, the accuser would speak his 
accusation in solemn form, which the accused had to answer word for 
word in equally solemn form.51

Judgment was rendered upon the pleadings and came before the 
proof. The judgment was in an alternative form. It decided in advance 
who had to prove and how, and what the consequences were to be in 
case of success or failure. It was followed by the wager. The party 
to whom proof was awarded gave gage or pledge by way of security 
that he would make his law, that is, that he would go to the proof as 
required by the judgment.52



1148 The Georgetown Law Journal [Vol. 60:1139

Proof was not made to the judges to convince them of the truth of 
the alleged facts, as was done in Roman procedure. In Germanic pro
cedure proof took place out of court. It was made to the adversary 
with a view to the convictions and beliefs of the entire community.53 
Only one party could prove. In criminal cases this was always the 
defendant. Proof was made by oath with oath-helpers, or by ordeal. 
In Norman times the oath could be challenged by combat.

(German Legal History) [hereinafter cited as Brunner, DRGJ; 2 Holdsworth 106; 2 
Pollock & Maitland 602.

53 Brunner, Schw. 48.
5* “Proof” in accordance with the folk laws was lex terrae, the law of the land, 

and a free man had a right to have his law, his lex, if accused of a crime, a matter 
especially insisted upon by the barons in chapter 39 of the Magna Charta. See 28 
Edw. 3, c. 3 (1354).

55 9 Holdsworth 178-79.
56 See Brunner, Schw. 49; Thayer, A Preliminary Treatise on Evidence at the 

Common Law 44 (1898) [hereinafter cited as Thayer].
57 Still in existence in Anglo-American procedure as testamentary witnesses. See 4 

J. Wigmore, Wigmore on Evidence §§ 1287-1321 (3d cd. 1940).
58 A remnant thereof is still recognizable in Anglo-American procedure in the rule 

that a party cannot impeach his own witness. See 3A J. Wigmore, Wigmore on Evi
dence §§ 896-918 (Chadbourn rev. ed. 1970).

Proof had nothing to do with fact finding. All modes of proof were 
of sacred origin, based on a belief of divine intervention in human life. 
Thus by “going to the proof” the litigant placed his case directly into 
the hands of the gods. He did not have to accept conviction by men, 
that is by witnesses. The defendant’s right to reject proof by witnesses 
continued for many centuries54 and was the reason for the slow accept
ance of proof by jury in criminal proceedings.55

However, the Germanic laws did recognize witnesses in civil pro
ceedings.56 But a person could not be a witness merely because he 
had accidentally gained knowledge of certain facts. The only persons 
who might act as witnesses in court were 1) attesting witnesses—per
sons who had been requested by a party to witness a certain transaction 
in order to be able to testify subsequently to the event,57 and 2) com
munity witnesses—persons who by reason of particular circumstances 
such as their relationship to the party as kinsmen, neighbors, or members 
of the same community, were presumed to have knowledge of a situ
ation of long standing. The witnesses were strictly party witnesses. 
They swore either in favor of the party who brought them into court 
or not at all.58 Their oath was in an assertory form. It asserted the proof 
formula contained in the judgment. Proof was the oath itself, not what 
was said before.

If the accused was caught in the act of committing a crime or after 
pursuit “with the hue and cry,” his deed was so open and notorious 
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that no accusation was necessary and he had no right to proof. By his 
misdeed he had made himself friedlos, a person without peace who 
could be killed by his captors without accusation and without the right 
t<) answer and to have his law, that is to clear himself by the recognized 
formalistic proof proceedings. The captor would clear himself from 
rhe suspicion of any crime by swearing an oath with oath-helpers who, 
in rhe early period, were probably neighbors who had run to the scene 
upon the captor’s hue and cry.59 In time the right to kill was replaced 
bv the right to capture and bind the culprit and bring him before the 
court for summary justice. Capture in the act was the only situation in 
which a free man could be arrested,60 and it was the only case in 
which he could be convicted without an accuser and a formal accusa- 
rion. Most rules which developed in later centuries to permit arrest 
and ex officio proceedings, that is proceedings by an authority without 

. private accuser, were based on extensions of capture in the act.

59 2 Brunner, DRG 482; 2 Pollock & Maitland 578-79.
80 Brunner, Schw. 44.

The Jury. The Germanic system could suffice in close com-
munitics where everyone was known and deep religious convictions 
would prevent a guilty man from “going to the proof.” But expanding 
trade and increased contacts with the outside world created a need for 
more rational methods of proof. This need was first supplied by the 
tnquisitio, which was the original name of the jury. It was the first 
inquisitorial feature to enter into the purely accusatorial Germanic 
process. It stands at the inception of the inquisitorial process and has 
given it its name.

The inquisitio, or jury, entered into history in the eighth century in 
rhe courts of the Frankish Kings. It was first used predominantly in 
proceedings by and against the fiscus—the treasury—concerning property 
rights of the Crown, or in cases where permission to prove by inquisitio 
had been specially obtained from the King. Thus when in regular 
accusatorial proceedings the parties had arrived at an issue of fact, the 
judge ordered an official investigation for the purpose of ascertaining 
those facts. Thereupon the judge or a high official with special authority 
from the King summoned the most respected members of the com
munitv in which the cause of the controversy arose and who therefore 
would have knowledge of the facts in question, and requested them to 
swear that they would give a truthful answer—veredictum—to the ques
tions he was going to ask. Their promise was followed by the questions 
formulated by the judge. This has given the whole procedure its name, 
namely mquisttio, that is, inquest.
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The jurors’ oath was a promissory oath like the Roman witness oath.61 
Proof by inquisitio was not the oath, but the juror’s truthful answer 
to the questions of the judge, the veredictum, the verdict.62 Therefore, 
the questioning followed the juror’s promise to speak the truth. The 
answer was given after they had sworn the oath; therefore they were 
jurati, sworn persons,63 when they made proof, as distinguished from 
the Germanic witnesses whose proof was the oath itself which was 
sworn at the end of the proceedings. Proof by jury was two-sided, not 
one-sided like that of the Germanic witnesses;64 the verdict could be in 
favor of the plaintiff or the defendant. The party’s right or duty to 
prove had become irrelevant. Proof was in fact, taken out of the hands 
of the parties and furnished by an ex officio investigation. The state 
had assumed the right and duty to prove.65 The jurors were the wit
nesses of the King.

61 This was a novelty in Germanic laws where the oath always has been an assertorv 
oath. For this reason it has been suspected that the roots of the jury lay somewhere 
in Roman law, but the beginnings of the institution have remained in darkness. 2 Brun
ner, DRG 639.

62 Brunner, Schw. 85-86.
63 The name juratores appeared in the ninth century in the synodal courts of the 

Church. See Regino, Libri duo de synodalibus causis et disciplinis ecclesiasticis, De 
juratoribus synodi, c. 1-5. Regino died in 915.

64 Brunner, Schw. 69; Thayer 17.
65 As will be shown later in connection with the presumption of innocence, this is 

one of the reasons why a doctrine of burden of proof could not develop in Anglo- 
Saxon or early English procedure.

For many centuries, proof by jury could not be used in criminal 
proceedings because of the Germanic prohibition of conviction by wit
nesses. In this situation, the King used the inquisitio to extend his right 
to prosecute ex officio, that is on his own initiative without a formal 
accusation by a private accuser. The procedure was the same as in the 
case of proof by jury. The King would order an inquisitio for the 
purpose of finding out whether certain crimes had been committed and 
who had committed them. If as a result of such inquiry the jurors 
named a suspect, he was called indictatus, which means a person pub
licly denounced. By the indictment, the crime had become notorious, 
known to all, and the indictatus could be forced to clear himself through 
the ordinary forms of proof, namely oath or ordeal. However, the 
jury as an actual instrument of proof did not appear in criminal pro
cedure until the late 12th century. It began to assume importance after 
the Church abolished the ordeals in 1215.

In light of this description of the old Germanic procedure, it is not 
difficult to understand why a right to release on bail of arrested per
sons, as it is understood today, was not known to the Anglo-Saxon pro
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cedure. As already mentioned, Anglo-Saxon procedure was essentially 
rhe same as the formalistic process of the other Germanic tribes. A 
free man could only be arrested when captured in the act of committing 
a crime or after pursuit with the hue and cry. But in that case there 
could be no release. In other cases the procedure began with a sum
mons and not with an arrest, and the free defendant gave pledge with 
surety to assure the accuser that he would go to the proof and fulfill 
rhe judgment if he failed. It was advisable for a defendant to have prop
erty or friends. If he had neither, he could lose his freedom.66 The 
significance of this appears in the oppressive nature of the surety’s 
obligations. If the defendant escaped or avoided going to the proof, the 
surety had to pay the aver geld either to the King or the lord entitled 
to the fines and to make restitution or indemnification to the injured 
party. The avergeld, which originally constituted peace money, had 
changed into a fine.67

Heinze, Zwr Geschichte der Sicherstellung im germanischen Strafverfabren, 
10 Zeitschrift fur Rechtsgeschichte 450, 454 (Savigny Stiftung 1872); 2 Brunner, DRG 
442.

’’’ De Haas 23. A law in the time of Edgar (946-961) qualified this obligation by 
permitting a refund of money paid by the surety of a thief, if the surety could capture 
the thief within 12 months. Id. at 23 n.125.

wSee Y.B. Horwood 30 & 31 Edw. 1, at 529-30 (1303) (where the term ex officio is 
used exactly in that way).

w Brunner, Schw. 147-48; C. Haskins, Norman Institutions 33 (1918); T. Madox, 
The History and Antiquities of Exchequer 2 (1769) [hereinafter cited as Madox]. 
See generally 1 Holdsworth 33.

ARREST AND BAIL IN ENGLAND FROM THE ANGLO-NORMAN

PERIOD TO THE CRIMINAL JUSTICE ACT, 1967
The relationship between arrest and release on bail began to appear 

in I npland with the arrival of prosecution ex officio, that is a prosecu
tion instituted by the King without a private accuser, based on official 
inquisition and indictment by the jury.68 * In 912, the Normans had 
conquered the Frankish province of Neustria and had quickly absorbed 
the anguage, laws, and institutions of the Franks. When they con
quered Fngland in 1066, the Normans brought with them three insti
tutions of Frankish origin through which they soon established a strong 
centralized system of justice. These institutions were 1) the jury; 2) 
the curia regis, or King’s court—a strong centralized court modeled 
liter the Norman curia duels which in turn was modeled after the 
Wcst-Frankish curia regis™ and which combined the highest judicial, 
legislative, and administrative functions; and 3) the royal wiissi, who 
were personal representatives of the King to carry the King’s court 
into all parts of the country. Immediately after the conquest, the con
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queror sent his missi to all parts of the land to conduct inquests among 
the neighbors for the purpose of securing data concerning possession, 
tenure, and taxable capacity of the land holders. Other inquisitions 
followed in close succession. Soon the jury inquests became a part of 
the system of government and royal justice.70

70 1 Holdsworth 49; Madox 146; 1 Pollock & Maitland 143.
71 Brunner, Schw. 465-66.
72 Madox 18, 122, 150.
73 Assize of Clarendon, reprinted in W. Stubbs, Select Charters 143 (2d ed. 1874) 

[hereinafter cited as Stubbs].
74 Translated from Latin by the author.

The inquisitio for the detection of crime was used by the Norman 
Kings very probably soon after their arrival in England.71 It was, how
ever, Henry II, King of England from 1154-1189, who built the insti
tution of the missi and inquisitions into a centralized system of law 
administration. Within a few years of Henry H’s accession to the 
throne he organized the missi into the institution of the itinerant and 
visiting judges. In 1176 he divided the country into six parts and 
appointed for each division three itinerant judges. They were specially 
instructed to carry out a number of assizes providing for jury inqui
sitions.72

The first enactment in which the relationship between ex officio 
proceedings and arrest and release on bail clearly appears is the Assize 
of Clarendon (1166).73 It directed in section one:

In the first place, the aforesaid King Henry, with the advice of all 
of his barons has enacted that for the preservation of the peace 
and the maintenance of justice inquiries should be made [inquira- 
tur] in each county and in each hundred through twelve of the 
more legal men of the hundred and through four of the more 
legal men of each township upon their oath that they will tell 
the truth [verum dicent]’, whether there is in their hundred or in 
their township any man who has been accused or publiclv sus
pected [sit rettatus vel publicatus] of being a robber or murderer 
or thief or of being a receiver of robbers or murderers or thieves, 
since the lord King has been King. And let the justices make the 
inquiries before themselves, and the sheriffs [vice comites] before 
themselves.74

Section two ordered that anyone who, by the oath of the jurors, 
was accused or publicly suspected of the aforementioned crimes, should 
be arrested, go to the ordeal of water, and swear that he had not been 
a robber or murderer or thief or a receiver of these, as far as he knew. 
Section three gave the lord of the arrested man or the lord’s steward 
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a right to offer surety within three days after the arrest in order to 
obtain the prisoner’s release “until he makes his law,” which was upon 
the arrival of the itinerant justices. Section five provided that the King’s 
court was to have exclusive jurisdiction over persons arrested upon 
a jury indictment, while all other cases remained subject to the juris
diction of the local lords. Section fourteen contained special provi
sions for potentially dangerous persons, those de pessimo testimonio 
c.- publice et turpiter diffamati testimonio multorum et legalium bomi- 
nunt, namely those of very bad reputation and of infamous and evil 
report by the testimony of many and of legal men. For such people it 
was not enough to make their law. If they succeeded in getting safely 
through the ordeal, they had to abjure the Kingdom and leave it within 
eight days. If they returned without the King’s permission, they 
could be outlawed.75

The Assize of Northamption (1176) added the crimes of forgery, 
arson, and treason to the list,70 and provided that the indictatus must 
2 ■ to the ordeal of water. He was no longer permitted to swear any 
oath. To make justice more rigorous, it was added that if he failed in 
the ordeal, he was to have one foot and his right hand cut off and he 
had to abjure the realm and leave the Kingdom within forty days. If he 
succeeded in the ordeal, this was no longer proof of his innocence.77 
I le could remain in the Kingdom, but he had to find pledge unless he 
was indicted for murder or another infamous crime, in which case, 
even if he remained unharmed by the ordeal of water, he nevertheless 
was to abjure and leave the Kingdom within forty days.

Through the Assizes of Clarendon and Northampton, Henry II 
established ex officio prosecution for all serious crimes and brought 
them under the exclusive jurisdiction of the curia regis. Prosecution 
based on an official inquisition with jury indictment came to be called 
the suit of the King, as distinguished from the appeal by private ac
cuser.7' For a long time, the accusatory procedure of the folk laws 
continued in the local courts side by side with the inquisitorial jury 
procedure in the King’s Court. Accordingly, Glanvillc79 reports two 
different wavs of dealing with bail, depending on whether an accuser 
appeared or public ]ama alone accuses him.so

75 Stubbs 143.
7'; Assize of Northampton § 1, reprinted in Stubbs 150-51.
"’Under section 14 of the Assize of Clarendon this applied only to persons of mala 

fam a. Stubbs 144-45; cf. note 80 infra.
78 3 Fdw. 1, c. 12 (1275); see 3 Hen. 7, c. 1, § 11 (1487). See also Y.B. Horwood 

30 & 31 Fdw. 1, at 529-30 (1303).
W. Gi xxvn i.e, De i.egubus consuiutdinibus regni angliae, lib. XIV, c. 1-8 (pub

lished between 1187 and 1189).
S°/J. at c. 1; cf. Assize of Clarendon § 1, reprinted in Stubbs 141. Capture in the
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But the distinction seems to have disappeared early. As seen above, 
the Assize of Clarendon provided for the arrest of every person in
dicted by the inquest.* 81 This meant that, in ex officio actions, criminal 
proceedings began with an arrest based on an inquisition and not with 
a summons as in accusatory proceedings. The question now arose as 
to what to do with the prisoners during the long period of time which 
often elapsed between the arrest and the coming of the itinerant jus
tices. The only statutory provision providing for a right to release 
on bail was that given in section three of the Assize of Clarendon to 
the lord of the arrested man, a right quite obviously provided for the 
reason that the lord would not lose the services of his man in the inter
vening period. The sheriff was the local representative of the Crown 
and as such had charge of prisoners. He was personally responsible for 
their appearance before the justices and could suffer serious conse
quences if a prisoner escaped.82 The existing bail system permitted 
him to shift this responsibility to a pledge by releasing the prisoner to 
the pledge’s custody. The sheriff seemed to have been quite willing to 
do so, because this was the usual procedure.83 If the sheriff failed to 
grant bail, the King’s 'writ de homine replegiando could be bought, 
compelling the sheriff to release the prisoner.84 This writ was also 
sought in cases of wrong or unjust imprisonment.85

act with the hue and cry was the only case in which a man could be convicted without 
an accuser, because his crime was notorious. Later, mala jama and publica faw—evil 
fame and public report—were used as an extension of the hue and cry to permit official 
prosecution without an accuser. The jury was the county, the patria. Its indictment 
was jama patriae. 2 Bracton, De legubus et consuetudinibus angliae f. 143, c. XXII. 
at 450-51 (T. Twiss ed. 1879) [hereinafter cited as Bracton]. Through the indictment 
the crime had become notorious which permitted the King to proceed ex officio with
out an accuser.

81 See notes 73-75 supra and accompanying text.
82 De Haas 56-57 & n.23.
88 Id. at 57.
84 De Haas 62-65; 4 Holdsworth 526. De Haas, in her search for the origin of bail, 

found one of the first records for the purchase of a writ de homine replegiando in 
the Pipe Roll records for 1165-66—the very year in which the Assize of Clarendon was 
enacted. De Haas 62.

85 De Haas 62 n.49, 64.

Soon, custom seems to have established two distinct categories of 
offenses, one bailable under common law, the other one not bailable. 
Early registers, dated probably 40 years after Glanvillc’s treatise, 
designate four groups of offenses as nonbailable. These were those 
arrested by the special command of the King or his Chief Justices, or 
for the death of a man, or for an offense in the King’s forest, or for 
any other “retto” for which according to English custom he is not 



1972] Pretrial Detention 1155

bailable?’3 The same categories appear in Bracton’s treatise.* 87 For 
these offenses bail would be granted after a writ de vtamcaptione had 
been purchased at the King’s Chancery commanding the sheriff or his 
subordinates to grant bail.88 In other words, the King could always 
order that a person be kept without bail or be released since all powers, 
judicial, legislative, and administrative, resided in him.

88 Id. at 64-65.
87 Bractox f. 154, at 536-37.
88 De Haas 69.
»Id. at 75.
»0 Id. at 87-95.
81 Id. at 92.
-- 3 Edw. 1, c. 15 (1275); see De Haas 95.

1 Nonbailable were: (1) such prisoners as before were outlawed; (2) those who have 
abjured the realm; (3) approvers; (4) such as be taken with the manour {cum 
n:.rnuopere) \ (5) those who had broken the King’s prison; (6) thieves openly defamed 
and known; and (7) such as be appealed (accused) by approvers, so long as the 
approvers be living, if thev be not of good fame; (8) such as be taken for house
burning feloniously done; (9) for false money; or (10) for counterfeiting the King’s 
seal; or (11) persons excommunicated, taken at the request of the Bishop; or (12) for 
manifest offenses; or (13) for treason touching the King himself.

Bailable were: (1) such as be indicted of larceny by official inquests taken by 
sheriffs or bailiffs; or (2) of light suspicion; or (3) for petit larceny that amounteth 

However, the sheriff frequently granted bail in the case of crimes 
declared to be nonbailable without a royal writ, probably because local 
custom differed.89 Many complaints about the misuse of power by the 
sheriff resulted in a number of jury inquisitions. The Inquests of the 
Hundred of 1274 reported gross abuses by the sheriffs and their sub- 
ordinates. Bribes were exacted from arrested persons who were bail
able. Others, although not bailable, were released to pledges against 
payment of considerable sums of money, and innocent people were 
'rested to extort money from them.90 The poor remained in prison. 

Thus, it is reported that Ranulfo de Rouceby remained in prison for 
eight years. until he paid forty shillings to be pledged, although he 
could have been released on bail from the beginning.91 The answer to 
these abuses was the Statute of Westminster I,92 which was the first 
statutory regulation of bail. It was a reform statute, addressed to the 
sheriffs, undersheriffs, constables, and bailiffs and intended to give them 
definite guidelines in handling release on bail.

The preamble of the statute stated that since before it had not been 
determined which persons were bailable and which were not, it con
firmed as nonbailable those persons “taken for the death of man, or 
by commandment of the King, or of his justices, of for the forest.” 
Then the statute proceeded to enumerate the types of offenses which 
were not bailable by the sheriffs and those which were.93 Prisoners 
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charged with bailable offenses had to be released upon sufficient surety, 
without any additional payment to the sheriff. He and his subordinates 
were threatened with loss of office and three years imprisonment, plus 
a fine at the King’s pleasure, if they did not comply with the statute; 
and if any of them should take any reward for the release of a 
prisoner, he was to pay double that amount to the prisoner, and be 
at the mercy of the King.

The statute did not bind the higher justices who remained unre
stricted in either securing release of a prisoner through bail or making 
him nonbailable by special command.94 Nor could it govern the King 
himself who continued to be free to command a person’s imprisonment 
or release.95

not above the value of 12 pence, if they were not accused (rette) of other larccnv 
aforetime; or (4) accused (rette) of receipt of felons; or of commandment, or force, 
or of aid of felony done; or (5) accused (rette') of other trespass, for which a man 
shall not lose life nor limb; and (6) a man appealed (accused) by an approver after 
the death of the approver, if he be no openly defamed thief. 3 Edw. 1, c. 15 (1275).

94 De Haas 96; see 4 W. Blackstone, Commentaries 299 (W. Lewis ed. 1900) [here
inafter cited as Blackstone] (“the court of King’s bench, or any judges thereof in 
time of vacation, may bail for any crime whatsoever . . . .”); 1 J. Chitty, Practical 
Treatise on the Criminal Law 98 (2d ed. 1847) (“this power is to be exercised in the 
discretion of the court and none can claim its benefits de jure.”); M. Half., History 
of the Pleas of the Crown 129-34 (1847) [hereinafter cited as Half.]; cf. 23 Hen. 6, 
c. 10 (1444). See also 1 J. Stephen, A History of the Criminal Law of England 243 
(1883) [hereinafter cited as Stephen].

95 De Haas 96.
96 1 Stephen 236.
9? 1 & 2 Phil. & M., c. 13 (1554).
98 1 Stephen 237-38.
99 Id. at 238.
109See 7 Geo. 4, c. 64 (1826) (altering provisions and procedure relating to bail); 

see 4 Holdsworth 527-28.

Subsequently, the sheriff’s powers of admitting prisoners to bail were 
to a great extent transferred to justices of the peace by a series of 
statutes.96 In 1554, a statute97 established a procedure of preliminary 
inquiry by the justices of the peace, intended to guard against collusion 
between the justices and the prisoners brought before them.98 The 
justices were expressly prohibited from bailing any person not bailable 
under the Statute of Westminster I of 1275. Numerous statutes, re
lating to particular offenses, were enacted in the 17th and 18th cen
turies,99 but the statute of 1275 as to bailable offenses, and the statute 
of 1554 as to the procedure by which bail could be obtained, remained 
the basis of the law on this subject until 1826.100

At the time of the American Revolution, English bail law consisted 
of so many particular rules which made a systematic treatment almost 
impossible, and the wide range of judicial discretion created exceptions 
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to practically any rule. A glance at the rules set forth by Hawkins101 
shows the complexity of the situation. Blackstone, who built upon 
Havkins, tried to simplify this complexity.102 His account of the 
English hail situation was as follows: A justice of the peace could not 
bail prisoners accused of treason; or of murder; or of manslaughter if 
clearly guilty or indicted; or of prison break if previously committed 
for a felony; or persons outlawed; those who have abjured the realm; 
or approvers'"3 and persons accused by them; persons taken in the act 
of i felony; persons charged with arson; excommunicated persons. 
Other cases were “of a dubious nature” in which a justice of the peace 
seemed to have had discretion to bail or not to bail. They were thieves 
penlv defamed and known; persons charged with other felonies, or 

manifest or enormous offenses, not being of good fame; and accessories 
r felony under the same want of reputation. Finally, a justice of the 
peace had to bail, upon sufficient surety, persons of good fame charged 
with a bare suspicion of manslaughter or other inferior homicide; per
sons charged with petit larceny or any felony not before specified; or 
with being accessory to any felony. However, the Court of King’s 
Bench, or any judge thereof in time of vacation, had complete discretion 
to bail or not to bail for any crime whatsoever except persons com
mitted bv either House of Parliament, so long as the session lasted, or 
such as were committed for contempts by any superior courts of 
justice.104

101 2 \V. Hawkins, Pleas of the Crown ch. 15, at 140-79 (6th ed. 1787) [hereinafter 
cited as Hawkins).

-4 Blackstone 298-99; see J. Goebel & T. Naughton, Law Enforcement in Co- 
iomal New York 497 n.27 (1944) (the authors state that Blackstone’s account is over- 
simplificd and at points misleading).

An approver was a person indicted for treason or a felony who has confessed and 
accused his accomplices of the same crime in order to obtain a pardon. See 4 Blackstone 
DO.

km Id. at 298-99.
K>s7 Geo. 4. c. 64 (1826).
km 11 & 12 Vic., c. 42.
107 These misdemeanors were—(I) assault with intent to commit any felony; (2) 

attempt to commit a felony; (3) obtaining or attempting to obtain property by false 
pretenses; <4) receiving property stolen or obtained by false pretenses; (5) perjury or 
subornation of perjury; (6) concealing the birth of a child; (7) willful or indecent 
exposure. (8) riot. (9) assault in pursuance of a conspiracy to raise wages; (10) assault 
upon a police officer in the execution of his duty or upon any persons acting in his 

In 1826, a statute105 repealed all prior statutes relating to bail and 
made new provisions which, in turn, were superseded by the Indict
able Offenses Act of 1848.106 Section 23 of the 1848 Act gave the 
justices of the peace discretion either to bail or refuse to bail any person 
charged with any felony or with certain named misdemeanors.107 Per
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sons charged with any indictable misdemeanor other than those men
tioned in section 23 had to be admitted to bail. In cases of treason no 
bail was allowed except by order of a Secretary of State or bv the 
Court of Queen’s Bench.108 Section 23 further provided that under the 
conditions there set forth a justice of the peace might, in his discre
tion, admit an arrested person to bail

aid; (11) neglect or breach of duty as a peace officer; (12) any misdemeanor for the 
prosecution of which costs may be allowed out of the county rate. Id. § 23.

108 id.
109 Id.
no In re Robinson, 23 L.J.R.Q.B. (n.s.) 286 (1854).
in Id.
H2 Id.

upon his procuring and producing such surety or sureties as in 
the opinion of the justice will be sufficient to ensure the appear
ance of such accused person at the time and place when and where 
he is to be tried for such offense; and thereupon such justice shall 
take the recognizance of the said accused person and his surety 
or sureties, conditioned for the appearance of such accused person 
at the time and place of trial, and that he will then surrender and 
take his trial and not depart without leave. . . .10°

Evidently, the statute did not require that the discretion should be 
exercised only with a view toward securing the defendant’s appearance 
at trial. But this seems to have been read into the statute by the Court 
of Queen’s Bench.

On May 8, 1854, the Court of Queen’s Bench ruled on an applica
tion to admit to bail a prisoner who was charged with fraudulent con
cealment in bankruptcy proceedings.110 An affidavit in opposition to 
to the application stated that attempts had been made by some of the 
prisoner’s relations to tamper with the witnesses, and that it was be
lieved that it would impede the course of justice if the prisoner were 
let out on bail. The court denied the application for bail because of 
the severity of the offense and stated that “the test ... of whether a 
party ought to be bailed is, whether it is probable the party will appear 
to take his trial.” 111 The test ought to be limited by three considera
tions—!) the nature and gravity of the crime; 2) the probability of a 
conviction and the nature of the prosecution’s evidence; and 3) the 
severity of the punishment.112 In 1898, the Court of Queen’s Bench, 
disapproving a refusal of bail by the committing magistrate, and the 
court of quarter sessions, stressed that “bail is not intended to be puni
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tive, but merely to secure the attendance of the prisoner at trial or to 
come for judgment.” 113

Regina v. Rose, 67 L.J.R.Q.B. (n.s.) 289, 292 (1898).
114 61 & 62 Vic., c. 7 (1898).

1.
llcRex v. Phillips, 32 Crim. App. 47 (1947).
in Id. at 48.

The court feels very strongly that the applicant ought not to have been 
released on bail. In cases of felony, bail is discretionary, and the matters 
which ought to be taken into consideration include the nature of the 
accusation, the nature of the evidence in support of the accusation, and 
the severity of the punishment which conviction will entail. Some crimes 
arc not at all likely to be repeated pending trial and in those cases there 
may be no objection to bail, but some are, and housebreaking particularly 

At about the same time, the English became aware of the fact that 
a system which inseparably connected freedom with money was harsh 
and unfair to those who were not able to pay the price. To remedy 
this injustice, the Bail Act of 1898 was enacted.114 The preamble recites 
that accused persons were sometimes kept in prison for a long time 
because of their inability to find sureties, although there was no risk 
of their absconding or other reason why they should not be bailed. The 
Act then provided that “[w]here a justice has power, under section 
rwentv-three of the Indictable Offenses Act, 1848, to admit to bail for 
appearance, he may dispense with sureties, if, in his opinion, the so 
dispensing will not tend to defeat the ends of justice.” 115

It seems that in England as elsewhere the concern for protection of 
the accused tended to overshadow the concern for community safety, 
because in 1947 the Court of Criminal Appeal found it necessary to take 
a strong stand against the indiscriminate release on bail of defendants 
with a great potential of endangering the community. The Court of 
Criminal Appeal took the opportunity to state its views on April 15, 
194“. in Rex v. Phillips1™ The applicant had been arrested while 
bre king into a house. He was brought before the magistrates on the 
same day and released on bail. Subsequently, he was sentenced to four 
vears penal servitude after pleading guilty to two charges of house- 
breaking and larceny and one of housebreaking with intent. Ten other 
offenses were considered in sentencing. The court found that this was 
not excessive punishment and refused Phillips’ application to appeal the 
sentence. Then it expressed its opinion on the magistrates’ discretion 
to release on bail. It found from the record that nine of the offenses 
had been committed while the applicant was released on bail, and pro
ceeded to recommend strongly that the defendant should not have been 
released, given the strong possibility that he would commit further 
crimes.117
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At Cambridge Assizes, on May 19, 1947, the court received support 
from the Lord Chief Justice. He said:

I do hope that the magistrates . . . will pay some attention to 
what the Court of Criminal Appeal recently said in regard to bail 
in these cases. Time and again the courts find that men with 
records are charged with offenses which are felonies and ... are 
admitted to bail although they do not show the smallest defense, 
and very often, as in these cases, admit the offense .... While 
they are out on bail they commit other offenses. It is perfectlv 
preposterous that any men with records like these should be let 
out on bail when there is not the slightest doubt that they have 
committed the offense, which here they admit.

The magistrates can trust the courts ... to take into consid
eration . . . the length of time prisoners have been detained in 
prison . .. ,118

is a crime which will very probably be repeated if a prisoner is released 
on bail, especially in the case of a man who has a record for housebreak
ing such as the applicant had. It is an offense which can be committed with 
a considerable measure of safety to the person committing it. There were 
three charges against the applicant. With regard to one there was no 
defense and in the case of another he was actually arrested in the act. 
Yet in spite of all his previous convictions the applicant was given bail, 
not once but twice, first pending the hearing before the magistrates and 
again on committal for trial. To turn such a man loose on society until he 
had received his punishment for ... an offense which was not in dispute, 
was, in the view of the Court, a very inadvisable step. They wish the 
magistrates who release on bail young housebreakers, such as this appli
cant, to know that in nineteen cases out of twenty it is a mistake.

ZJ.
118 Further Observations on Granting Bail by Magistrates, 32 Crim. App. 80 (1947); 

see Regina v. Gentry, 39 Crim. App. 195, 196 (1955).
119 15 & 16 Geo. 6 & 1 Eliz. 2, c. 55, § 132.
120 Id. 7(2), 8, 95; 10 Halsbury’s Laws of England 51 677 (Simonds ed. 1955) 

[hereinafter cited as Halsbury’s Laws of England].
121 Magistrates’ Courts Act, 1952, 15 & 16 Geo. 6 & 1 Eliz. 2, c. 55, § 8.

A few years later, the Indictable Offenses Act of 1848, with a few 
exceptions, was repealed by the Magistrates’ Courts Act of 195 2.119 
Under the 1952 Act, a magistrates’ court may commit an accused to 
custody or it may in all cases, except treason, admit the accused to 
bail by taking from him a recognizance, with or without sureties, con
ditioned on his appearance at the time and place of trial. The magis
trates’ court may also, instead of accepting such recognizances, fix the 
amount of the recognizances with a view to their being paid subse
quently, and in the meantime commit the accused to custody.120 A per
son charged with treason cannot be admitted to bail except by order 
of a judge of the High Court or the Secretary of State.121
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As before, the statute remained silent as to the way the justices were 
to exercise their discretion. This was left to the courts which, by 
decisions, established certain directives. Thus, in cases of murder or 
attempted murder, bail is usually not granted unless the prosecution 
consents. In other cases the justices, in exercising their discretion, must 
consider the nature of the offense, the strength of the evidence, the 
character or behavior of the accused, and the severity of the punish
ment in the event the accused is found guilty. When considering bail, 
the justices may also be told of a prisoner’s previous convictions.122 
Generally, bail may properly be refused on four major grounds—1) if 
the accused is unlikely to attend trial; 2) if the accused may interfere 
with witnesses or otherwise impede the administration of justice; 3) if 
the accused may commit other offenses while on bail; and 4) if the 
accused’s detention is necessary for his own protection.123

122 See 10 Halsbury’s Laws of England 678.
123 Hearings an S. 3034 Before the Senate Comm. an the District of Columbia, 91st 

Cong., 1st Scss., pt. 6, at 1676-92 (1969) (Testimony of Frank Milton, Chief Metropoli
tan Magistrate, London).

»2< Id. at 1677.
125 Criminal Justice Act, 1967, c. 80, § 18.
12<J Hearings on S. 3034 Before the Senate Conrtn. on the District of Columbia, 91st 

Cong., 1st Sess., pt. 6, at 1677 (1969).
127 Criminal Justice Act, 1967, c. 80, § 18(5).

Xpparently, many criticized the manner in which the magistrates 
exercised their discretion. On the one hand, judges complained of 
undue laxity in the granting of bail, especially after accused persons 
violated the conditions of bail or committed other offenses while re
leased on bail. On the other hand, it was alleged in Parliament and in 
the press that magistrates were improperly harsh in refusing bail.124 
As a result, Parliament enacted section 18 of the Criminal Justice Act of 
1967.125 This enactment was an attempt to restrict the discretion of the 
magistrates in certain cases. However, the restrictions apply only to 
minor offenses punishable by not more than six months imprisonment. 
As to these offenses, bail was made mandatory by subsections one, two, 
and three of section 18, unless certain specified conditions exist. The 
exceptions to the rule of mandatory bail were so numerous and far 
reaching, however, that they cover most of the cases in which bail 
had been refused in the past.126 Consequently, the law has changed 
little. But subsection five, which contains the exceptions, had the effect 
of establishing a general guide for the magistrates on how to exercise 
their discretion.

Subsection five of section 18127 provides that a magistrate’s court is 
not required to commit a person on bail in certain cases—1) where he 
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is charged with an offense punishable with imprisonment for a term 
not less than six months and where he has previously been sentenced 
to imprisonment; 2) where he has previously failed to comply with 
conditions of recognizance while on bail;128 3) where he is charged 
with an offense allegedly committed while on bail; 4) where detention 
is necessary to establish identity and address; 5) where the accused has 
no fixed abode or ordinarily resides outside the United Kingdom; 6) 
where the offense charged is violent; 7) where the accused is likely 
to commit an offense while on bail; or 8) where it is necessary for 
his own protection to detain him. Finally, subsection eight129 provides 
that where a magistrates’ court refuses either under subsection live of 
section 18 or otherwise to commit any such person to bail,130 the court 
shall, if he is not represented, or if his counsel so requests, give him a 
written notice stating the reasons for the refusal.

Id. Section 21 permits the imposition of special conditions of bail. Id. § 21.
w®ld. § 18(8).
130 This covers any case of refusal to commit for trial on bail. See 47 Halsbury’s 

Statutes of England 995-98 (Yonge ed. 1968).
131 J. Goebel & T. Naughton, Law Enforcement in Colonial New York 497-98 

(1944).
132 No mans person shall be restrained or imprisoned by any Authority what

soever, before the law hath sentenced him thereto, if he can put in suffi
cient securitie, bayle or mainprise, for his appearance, and good behaviour 
in the meane time, unlesse it be in Crimes Capital, and Contempts in open 
Court, and in such cases where some expresse act of Court [viz. the legis
lature] doth allow it.

The Colonial Laws of Massachusetts § 18, at 37 (W. Whitmore ed. 1889).
133 The revised laws and liberties of 1647 list as “Capital Lawes” of colonial Massa- 

COLONIAL BAIL PROVISIONS

When Goebel and Naughton examined the bail practices in colonial 
New York, they came to the conclusion that the point of departure 
adopted in the colonies regarding bail was not the admittedly unlimited 
discretion of the justices of the King’s Bench to bail, but rather the 
nondiscretionary powers of the English justices of the peace.131 Earlv 
statutes support this observation with respect to other colonies. They 
indicate that those colonies wished to limit the discretionarv bailina

J &

power of their judges in order to assure criminal defendants a right to 
bail in noncapital cases.

The earliest provision concerning bail is found in the Body of 
Liberties of the Massachusetts Colonie of 1641.132 This provision re
quired that the accused give surety both for appearance and good 
behavior. In addition, if one considers the large number of capital crimes 
of that time,133 it is evident that the freedom loving colonists were not 
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willing to release on bail any person whom they considered dangerous. 
Moreover, following the English pattern, the law excluded bail in 
contempt cases134 and reserved to the legislature a corrective power to 
exclude bail in individual cases.

chusctts- 1) Idolatrie; (2) Witch-craft; (3) Blasphemie; (4) Wilful Murther; (5) 
Slaving in Anger or Cruelty of passion; (6) Poysoning; (7)Bestialitie (carnal copulation 
with any beast); (8) Sodomie (homosexuality); (9) Adulterie; (10) Manstealing; (11) 
Fihe-v. irness; (12) Conspiring or attempting invasion, insurrection, or public rebellion 
against the Commonwealth, or treacherously attempt the alteration or subversion of 
the frame of government; (13) Child over 16 years old cursing or smiting his parent;

14) Son over 16 rebelling against his parents; or (15) Rape. The Lawes and Liber- 
tyes Concerning the Inhabitants of the Massachusetts 5 (M. Farrand ed. 1648).

134 4 Blackstone 300; 2 Hawkins 164.
135 5 F. Thorpe, The Federal and State Constitutions, Colonial Charters, and 

Other Organic Laws 3052, 3061 (1909) [hereinafter cited as Thorpe],
13,; 1 C. Lincoln, The Constitutional History of New York 95 (1906).
137 3 Edw. 1, c. 15 (1275); 1 & 2 Phil. & M. (1554); see E. Brown, British Statutes 

is American Law 214 (1964); Kilty, A Report of All Such English Statutes as 
Existed At the Time of the First Emigration of the People of Maryland, and 
Which By Experience Have Been Found Applicable to Their Local and Other 
Circumstances 209-10 (1811). See also Foote, The Coming Constitutional Crisis in 
Bail, 113 U. Pa. L. Rev. 959, 974 n. 75 (1965).

!ii 13M Stat. 13.
;()|0

The second colony to provide for a right to bail in noncapital cases 
was Pennsylvania in 1682. Section XI of the Laws Agreed Upon in 
England, which formed part of the Frame of Government of Penn- 
svlvania, 1682 provided “ [tjhat all prisoners shall be bailable by suffi
cient sureties, unless for capital offences, where the proof is evident, 
or the presumption great.” 135

In 1683, Xew York enacted a Charter of Liberties and Privileges, 
which provided:

19. That In all Cases whatsoever Bayle by sufficient Suretyes 
Shall be allowed and taken unlesse for treason or felony plainly 
and specially Expressed and menconed in the warrant of Com
mittment provided Alwayes that nothing herein contained shall 
Extend to discharge out of prison upon bayle any person taken in 
Execucon for debts or otherwise legally sentenced by the Judg
ment of any of the Courts of Record within the province.136

Other colonies, such as Maryland, followed the English statutes, par- 
ticularlv the Statute Westminster I and that of 1554.137 *

J

This tendency to deprive judges of discretionary power in non
capital cases culminated in the Northwest Territory Ordinance of 
¡T.:> enacted by the Continental Congress. The bail provision con- 
' lined in the Ordinance closely followed the text of the Pennsylvania 
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law. It provided that “[a] 11 persons shall be bailable, unless for capital 
offenses, where the proof shall be evident, or the presumption great." 139

139 J cl. art. 2, at 15.
140 U.S. Const, amend. 8.
141 And upon all arrests in criminal cases, bail shall be admitted, except 

where the punishment may be death, in which case it shall not be admitted 
but by the supreme or a circuit court, or by a justice of the supreme court, 
or a judge of a district court, who shall exercise their discretion therein, 
regarding the nature and circumstances of the offense, and of the evidence, 
and the usages of law.

Act of Sept. 24, 1789, ch. 20, § 33, 1 Stat. 91, as amended, 18 U.S.C. § 3141 (1970).
442 See Hudson v. Parker, 156 U.S. 277, 285-87 (1895); In re Classen, 140 U.S. 200, 

208 (1891); cf. 156 U.S. at 290-95 (Brewer & Brown, JJ., dissenting). See also United 
States v. Motlow, 10 F.2d 657, 660 (7th Cir. 1926) (“Petitioners argue that, as the 
language of the Constitution and Statutes is general, bail is a matter of right after 
conviction pending review, as well as before trial. But the courts have drawn a dis
tinction.”); Appendix, Amendments to Rules, 139 U.S. 705 (1891).

FEDERAL BAIL PROVISIONS IN THE UNITED STATES

The Legal Provisions. The only place where bail is mentioned
in the United States Constitution is in the eighth amendment. There 
it is said: “Excessive bail shall not be required . . . .” 140 The eighth 
amendment says nothing about a right to bail. The question of whether 
and on what conditions a person arrested for a crime has a right to be 
released pending the disposition of his case has, on the federal level, 
always been regulated by statutes.

The first such provision was enacted by Congress in the Judiciary 
Act of 1789. It followed the colonial trend of excluding discretion 
and making bail mandatory in noncapital cases in which arrested per
sons were given a right to be admitted to bail, while the federal judges 
received discretionary authority to grant or deny release on bail to 
persons charged with a capital crime.141 It should be noted that these 
statutes draw no distinction between bail before and after conviction. 
Apparently, the statutes have always been interpreted as regulating 
bail only upon arrest and before trial, and the power to grant bail 
pending an appeal or writ of certiorari was based on later statutes regu
lating review on appeal and authorizing the courts to prescribe rules 
and regulations.142

Express federal rules governing release on bail before and after 
conviction were established in 1946 in Rule 46 of the Federal Rules of 
Criminal Procedure. Rule 46 provides that, before conviction, a person 
arrested for an offense not punishable by death shall be admitted to 
bail, and that a person arrested for an offense punishable by death may 
be admitted to bail at the discretion of any court or judge authorized 
by law to do so. After conviction and while an appeal or application 
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for certiorari is pending, bail may be allowed by the trial judge, by the 
court of appeals or any judge thereof, or by the circuit judge, unless 
it appears that the appeal is frivolous or taken for delay.143

143 Fed. R. Crim. P. 46.
144 See D. Freed & P. Wald, Bail in the United States, 1964. See also S. Rep. No. 

750, 89th Cong., 1st Sess. 6 (1965) (criticism of effectiveness of money bail to accom
plish its goals—assurance that the accused will appear for trial).

145 18 U.S.C. » 3146-52 (1970).
1445 M. 5 3146(a).
147/if. 5 3146.
148 Id. 3 3148.

The obvious unfairness of the bail system for the poor—the great 
majority of the defendants—led to various studies concerning the func
tioning and the efficacy of the system. These studies revealed that the 
bail system provided no assurance of release before trial for those un
able to post bail, and that in many cases bail was no guarantee against 
Hight because the defendant who had paid a nonretumable premium 
t) a professional bondsman incurred no financial loss if he fled unless 
he had been forced to furnish collateral. They also indicated that 
courts often imposed high bail to keep dangerous defendants in jail, 
a practice wholly ineffective in case of dangerous defendants with 
ample means.144

In order to alleviate the plight of the poorer defendant, at least on 
rhe federal level, Congress enacted section 3(a) of the Bail Reform 
Act of 1966.145 It provides that any person charged with a noncapital 
offense shall, at his appearance before a judicial officer, be ordered 
released pending trial on his personal recognizance or upon the exe
cution of an unsecured appearance bond in an amount specified by the 
judicial officer, unless the officer determines that such release will not 
reasonably assure the appearance of the person as required. In that 
case, the officer shall impose one or more specified conditions “deemed 
reasonably necessary to assure appearance as required, including a con
dition requiring that the person return to custody after specified 
hours,” 146 and including the execution of the traditional bail bond with 
sufficient solvent sureties, or the deposit of cash in lieu thereof.147 In 
capital cases and after conviction, however, if “the court or judge has 
reason to believe that no one or more conditions of release will reason
ably assure that the person will not flee or pose a danger to any other 
person or to the community,” the accused may be detained.148

W ith the exception of the District of Columbia, the Bail Reform Act 
of 1966 applies only to federal crimes. Common law crimes and prac
tically all crimes of violence such as rape, robbery, burglary are 
subject to the state laws, and as to those crimes the Bail Reform Act 
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of 1966 is inapplicable outside of the District of Columbia. However, 
in the District, the Bail Reform Act of 1966 applied to all crimes— 
common law crimes and those crimes regulated by federal statutes of 
both general and local applicability. It was therefore in the District of 
Columbia that the weaknesses of the Act became most obvious. By 
providing expressly that the judicial officer, in determining conditions 
of release, may consider both danger of flight and the safety of other 
persons or the community in capital cases and after conviction, but 
only danger of flight in noncapital cases or before conviction, Con
gress made it clear that the dangerousness of a defendant was not to be 
considered in noncapital cases and before conviction. Consequently 
some judges were reluctant to use the time honored method of high 
money bail to prevent the release of a dangerous defendant. As a 
result, a significant number of cases arose in the District in which per
sons charged with serious crimes of violence committed other crimes 
while released on their personal recognizance, and again obtained re
lease on nominal bail.149 As a remedy, the Judicial Council Committee 
to Study the Operation of the Bail Reform Act in the District of 
Columbia recommended in May 1969, that a court should be permitted, 
in its discretion, to deny bail 1) where a person allegedly committed 
a crime of violence while on bail, probation, parole, or within a reason
able time following the completion of a sentence; 2) where a defendant 
is charged with certain high risk crimes of violence and will pose a 
danger to the community if released; 3) where a defendant is a nar
cotics addict with a habit so costly that it can only be supported by 
crime; and 4) where individuals, who allegedly committed crimes in 
the context of civil disorder, pose a grave danger to the community150 
After extensive hearings and debates, Congress replaced the provisions 
of the Bail Reform Act of 1966 for the District of Columbia with new 
provisions for release and detention of persons charged with crimes in 
the District.151

149/270 Preventive Detention Hearings 330, 333-38 (statement of George L. Hart, 
Judge, U.S. District Court for the District of Columbia).

iso See id. at 703, 736-37.
151 D.C. Code Ann. 23-1321 to 32 (Supp. IV, 1971). See also Rauh & Silbert, 

Criminal Law and Procedure: D.C. Court Reform and Criminal Procedure Act of 1910, 
20 Am. U.L. Rev. 252, 287-302 (1971).

Section 23-1321 (a)-(g) of the District of Columbia Court Reform 
and Criminal Procedure Act of 1970 substantially reenacts the provi
sions of the Bail Reform Act of 1966 concerning pretrial release in 
noncapital cases except that the judicial officer in determining the con
ditions of release may take into account not only danger of flight but 
also the safety of other persons and the community. No financial COn
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dition mav be imposed to assure the safety of any other person or the 
community, since a money bond cannot protect other persons against 
a dangerous defendant. Section 23-1321 (h) is new. It provides that a 
person detained pursuant to the new provisions shall be confined, to 
rhe extent practicable, in facilities separate from convicted persons, shall 
be afforded reasonable opportunity to consult privately with counsel, 
and. for good cause shown, shall be released upon order of the judicial 
officer in the custody of an appropriate person for limited periods of 
time to prepare defenses or for other proper reasons.

Section 23-1322 regulates detention prior to trial. It provides that a 
judicial officer may order pretrial detention not exceeding 60 days in 
certain situations. First, a person charged with a dangerous crime152 
may be detained upon government certification that based on the per- 
son’s pattern of behavior, the nature and circumstances of the alleged 
offense, the weight of evidence, such person’s community ties, employ
ment. ’ is financial resources, his character and mental condition, and 
his record of conviction, there is no set of conditions which will rea- 
senablv assure the safety of the community.153 Second, the court may 
detain a person charged with a crime of violence154 who is a narcotic 
addict.1'5 who has been convicted of a crime of violence within the 
past ten years, or who is on bail or other release or on probation, parole 
or mandatory release pending completion of a sentence for another 
crime of violence.156 Finally, a person charged with an offense may 

1:- S ‘ion 23-1331(3) defines a dangerous crime as:
(A) taking or attempting to take property from another by force or threat 
of force, (B) unlawfully entering or attempting to enter any premises 
adapted for overnight accommodation of persons or for carrying on business 
with rhe intent to commit an offense therein, (C) arson or attempted arson 
of any premises adaptable for overnight accommodation of persons or for 
carrying on business, (D) forcible rape, or assault with intent to commit 
forcible rape, or (E) unlawful sale or distribution of a narcotic or de
pressant or stimulant drug (as defined by any Act of Congress) if the 
offense is punishable by imprisonment for more than one year.

D.C.Ccnr Ann. § 23-1331 (3) (Supp. IV, 1971).
153/J. V. 23-1321 (b), 23-1322(a)(1).
1,4 Section 23-1331 (4) defines a crime of violence as:

Murder, forcible rape, carnal knowledge of a female under the age of six
teen. taking or attempting to take immoral, improper, or indecent liberties 
v ¡th a child under the age of sixteen years, mayhem, kidnapping, robbery, 
burglary, voluntary manslaughter, extortion or blackmail accompanied by 
threats of violence, arson, assault with intent to commit any offense, assault 
with a dangerous weapon, or an attempt or conspiracy to commit any of 
the foregoing offenses, as defined by any Act of Congress or any State 
law. if rhe offense is punishable by imprisonment for more than one year.

Id. $ 23-1331 (4).
155/J. 5 23-1323.
™ld. $ 23-1322(a) (2).
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be detained if, for the purpose of obstructing justice, he threatens, 
injures, or intimidates any prospective witness or juror, or attempts 
to do so.157

157 Id. § 23-1322(a)(3).
158 ZJ. § 23-1322(c).
159 Id. §§ 23-1322 (c), 23-1327 to 29.
160 Id. § 23-1322(b).
161 Id. § 23-1324.
162 Id. § 23-1322(d).

Detention may only be ordered after a hearing before a judicial 
officer held immediately after the accused is taken into custody.158 
A continuance not to exceed five days may be granted upon motion of 
the accused, or for up to three days upon motion of the United States 
Attorney. The accused is entitled to be represented by counsel, to 
present information, to testify, and to present witnesses in his own be
half. Information given in connection with this hearing need not 
conform to the rules pertaining to the admissibility of evidence. Any 
testimony the accused may give during the hearing is not admissible 
on the issue of guilt in any other judicial proceedings, but is admissible 
in proceedings for the violation of any of the conditions of release and 
for impeachment purposes.159 160

No person may be ordered detained unless at the conclusion of the 
hearing the judicial officer makes the following findings and issues an 
order of detention accompanied by written findings of fact and the 
reasons for its entry—1) that there is clear and convincing evidence 
that the accused falls into one cf the categories subject to detention; 
2) that no condition or combination of conditions will reasonably assure 
the safety of the community; and 3) that, except for a charge of ob
structing or attempting to obstruct justice, there is substantial prob
ability that the accused committed the offense with which he is 
charged.100 Both the defendant and the government are given a right of 
review and appeal,161 and if a defendant is ordered detained his trial 
shall be given priority.162

If a defendant is charged with a capital crime, similar provisions apply 
as in the Bail Reform Act of 1966. He may be released on any of the 
conditions of release applicable to noncapital defendants, unless the 
judicial officer has reason to believe that no one or more conditions of 
release will reasonably assure that the accused will not flee or pose a 
danger to any other person or to the community, in which case lie mav 
be detained. Pending appeal or writ of certiorari, the defendant shall 
be detained unless the judicial officer finds by clear and convincing 
evidence that the defendant is not likely to flee or pose a danger to 
any other person or to the property of others, and that the appeal and 
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petition for a writ of certiorari raises a substantial question of law or 
fact likely to result in a reversal or an order for a new trial. If release 
is ordered, the same provisions which govern pretrial release in non
capital cases apply.* 1'13 Finally, the new Act prescribes sanctions for 
failure to appear, for offenses committed during release, if convicted, 
in addition to any other applicable penalties, and for violations of con
ditions of release.164 All of these provisions went into effect on Feb
ruary 1, 1971.

, } Compare D.C. Code Ann. § 23-1325 (Supp. IV, 1971) with 18 U.S.C. § 3148 
(1970).

1*',‘ D.C. Code Ann. §§ 23-1327 to 29 (Supp. IV, 1971).
’' L'nitcd States v. Martin, Crim. No. 37482-71 (D.C. Super. Ct., Jan. 7, 1972).

Telephone interview with Judge Charles Halleck, Superior Court of the District of 
Columbia. March, 1971; interview with Robert A. Jones, Assistant United States At
torney, March, 1971.

United States v. Maisonet, Crim. No. 17980-71 (D.C. Super. Ct., May 28, 1971).

Vs can be seen from the above description, the drafters of the new 
\cr l a c taken great pains to enumerate and define the conditions on 

. lich pretrial detention may be ordered. Apparently they tried to
•tect the Act against attacks on constitutional grounds. But in the
'A>s (hey left practically no room for the exercise of a reasonable 

judicial discretion. Two cases illustrate the difficulties created by over
specific conditions.

I he first case concerned George Martin, Jr.165 He was charged with 
assault with a dangerous weapon after attacking his wife with a ma- 
chctc and badly injuring her. The crime was a crime of violence within 
rhe meaning of the Act, but the defendant did not meet any of the 

rher qualifications which would have permitted his detention. He had 
made many threats before he committed the crime, but he had no 
prior conviction and he was not on bail or other release with respect 
’<> another crime of violence. He was a school teacher with good com
munitv tics. He would have to be released under the Act, although 
in obvious threat to his wife. Upon motion of defense counsel, the 
judge sent the defendant to Saint Elizabeth’s Hospital for an evaluation 
"t his mental responsibility and his competency to stand trial. The 
nidge also imposed $100,000 bail in order to prevent his release when 
the hospital discharged him.166

In the second case, Raul Maisonet167 also was charged with assault 
with a dangerous weapon, after having fired two shots at his intended 
victim. I wo police officers were near the scene of the crime, and one 
actually saw Maisonet fire the second shot. The officers arrested him. 
When Maisonet appeared before the judge, no FBI record was avail
able because he had been in the District of Columbia only a short
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while. Since he was working in a local hotel, he was discharged on his o 1 o
own recognizance. On the same day he telephoned his intended vic
tim, the complaining witness, and said that he was waiting outside of 
his residence to kill him. The complaining witness called the police, 
but when the officers arrived, Maisonet had left. Thereupon the com
plaining witness swore out a warrant for the defendant’s arrest. Mai
sonet continued to call the complaining witness’ residence. One day 
the police received an anonymous telephone call that Maisonet was 
sitting in front of the intended victim’s house. The police promptlv 
arrested Maisonet and charged him with obstruction of justice. At his 
second appearance before Judge Halleck, his FBI record was available. 
It revealed that Maisonet had a long criminal record from various juris
dictions. In 1957 he was convicted of manslaughter and sentenced 
from two to 15 years in prison. His sentence and post-sentence release 
period expired in 1965. Before coming to the District, he had been out 
on bail with respect to a crime of violence in the Virgin Islands—which 
had been revoked. When he appeared before Judge Halleck on the 
charge of obstructing justice, the judge attempted to hold him under 
the pretrial detention provisions of the new Act, but the accused did 
not fit into any of the definitions. He could not be held under Section 
23-1322(a) (3) because, although he had actually threatened and intimi
dated a prospective witness, he had not done so “for the purpose of 
obstructing justice.” He also could not be held pursuant to Section 
23-1322(a) (2) under the charge of assault with a dangerous weapon, 
because he was no longer on bail with respect to another crime of 
violence, his bail having been revoked; and he had not been convicted 
of a crime of violence within the ten-year period immediately preceding 
the alleged crime of violence for which he was charged in 1971. For 
part of that period he was in jail serving a sentence for a crime of 
violence. Therefore, Judge Halleck revoked the release on personal 
recognizance which had been granted to the defendant in connection 
with the charge of assault with a dangerous weapon and imposed bail 
in the amount of $50,000.168

168 Telephone interview with Judge Charles Halleck, Superior Court of the District 
of Columbia, March, 197T, interview with Robert A. Jones, Assistant United States 
Attorney, March, 1971.

In both cases the judge resorted to the customary method of imposing 
high money bail in order to prevent pretrial release of dangerous de
fendants. If the discretionary power to detain dangerous defendants 
which is given to the judge in capital cases and those pending appeal 
under the Bail Reform Act of 1966 had been extended to noncapital
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cases prior to trial, Judge Halleck would have been able to deal with 
the problem openly and directly.169

169 One frequent objection has been that judges are unable to determine that a per- 
>"i mav endanger the community if released. However, judges apparently have experi- 
nrd no difficulty in making such determination. See Russel v. United States, 131 

I S. App. D.C. 44, 402 F.2d 185 (1968) (the United States Court of Appeals for the 
Dis r-ict of Columbia Circuit sua sponte vacated the appeal bond ordered by the dis- 
t ct judge because the defendants’ release would present a danger to the community).

87 F. Supp. 483 (D.D.C. 1960).
171 Advocates of a constitutional right to bail are able to cite only three cases, aside 

from Trimble, which contain dicta to the effect that there is a right to bail guaranteed 
■r it least implied by the United States Constitution. See United States v. Motlow, 10

E.2d 657, 659, 662 (7th Cir. 1926); Dye v. Cox, 125 F. Supp. 714, 715 (E.D. Va. 1954); 
I n;r d States v. Fah Chung, 132 F. 109, 110 (S.D. Ga. 1904). See also Tribe, An Ounce 
of Detention: Preventive Justice in the World of John Mitchell, 56 Va. L. Rev. 371, 
399 n.117 (1970).

172 Ch. 309, 52 Star. 596-605 (1938), as amended, D.C. Code Ann. §§ 16-2301 to 37 
(Supp. IV, 1971).

173 187 F. Supp. at 484-88.
171 129 U.S. App. D.C. 314, 394 F.2d 939 (1967).
175 Id. at 316, 394 F.2d at 941.

Court Decisions. 1 he decisions of the federal courts which
deal with the question of release on bail, with the sole exception of 
Trimble v. Stone,1'0 have been based on statutory7 grounds.171 Trimble 
concerned a 15 year old juvenile arrested on a charge of sexual assault 
and detained under the Juvenile Court Act for the District of Colum
bia.172 1 he juvenile applied to the United States District Court for 
i writ of habeas corpus and requested to be admitted to bail pending 
disposition of the charges against him in the Juvenile Court. The Juve
nile Court Act provided that juveniles taken into custody should either 
be released into the custody of a parent or other responsible person or 
detained in a place of detention designated for such purpose, but it 
in?, de no provision for release on bail. District Judge Holtzoff held 
that the United States Constitution guarantees the “right to bail before 
trial, except in capital cases,” that this right is “absolute,” that the 
higher law of the Constitution prevails over the Juvenile Court Act, and 
that therefore the petitioner must be admitted to bail.173

If this case had been appealed, it probably would have been over
ruled. as indicated by Fubwood v. Stone.174 In that case a 16 year old 
juvenile was detained under the same Juvenile Court Act on a charge 
of r bbery and assault. Notwithstanding Trimble the Juvenile Court 
refused release on bail, and in a habeas corpus proceeding the juvenile 
requested the district court to be admitted to bail. That court, follow
ing Trimble, held that “a child accused of a delinquent act has an 
•A lute constitutional right to bail,” 175 and ordered the juvenile re

's ised on S3.'00 bond. Unable to meet this amount, the juvenile made 
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a motion for release on personal recognizance or a $500 secured appear
ance bond. His motion was denied, but the juvenile was granted leave 
to appeal in jorma pauperis to the United States Court of Appeals for 
the District of Columbia. That court found that the issue should be 
determined by construction of the Juvenile Court Act, and that there 
was no need to reach the question of whether there is a constitutional 
right to bail in juvenile proceedings.170 The court further found that 
the Juvenile Court Act for the District of Columbia provided an ade
quate substitute for bail and indicated that pretrial detention in a 
proper detention home would not necessarily violate the Constitution. 
Consequently, it vacated the judgment of the district court and re
manded the case for reconsideration of the question of pretrial deten
tion by the Juvenile Court.176 177 Thus, the Trimble case, a district court 
decision, stands alone, without precedent and without following. It was 
disregarded in the provisions of the new act regulating custody and 
detention of children.178 * * 181

176 ZJ. at 318, 394 F.2d at 943.
177 Id. at 319, 394 F.2d at 944.
i78See D.C. Code Ann. § 16-231O(a) (1) (Supp. IV, 1971); cf. United States v. Gil

bert, 138 U.S. App. D.C. 59, 425 F.2d 490 (1969) (courts have inherent power to con
fine a defendant before as well as during trial in order to protect future witnesses).

179342 U.S. 1 (1951); see Tribe, An Ounce of Detention: Preventive Justice in the 
World of John Mitchell, 56 Va. L. Rev. 371, 399 n.117 (1970).

I80342 U.S. 524 (1952).
181 Ch. 1024, § 23, 64 Stat. 1010 (1950), repealed, Ch. 477, § 403(c) (31), 66 Stat. 279 

(1952).

Advocates of the proposition that there is a constitutional right to 
bail usually cite in support of their position the Supreme Court’s opin
ion in Stack v. Boyle.1™ However, the question before the Court in 
Stack wTas excessive bail, not a denial of bail. Only a few months later, 
the Court decided Carlson v. Landon?™ There the constitutionality9 
of a denial of bail authorized by a federal statute was directly in issue, 
and the Court held that Congress constitutionally may provide for 
denial of bail for persons arrested pursuant to federal law. The fact 
that Chief Justice Vinson, author of the Stack opinion, joined in the 
Court’s opinion in Carlson should make it sufficiently clear that Stack 
cannot be invoked as authority for a constitutional right to bail.

So far, Carlson has remained the only Supreme Court case in which 
the question of a constitutional right to bail was in issue. It concerned 
active alien communists under deportation proceedings who were de
tained without bail pursuant to section 23 of the Internal Security 
Act1,81 which gave the Attorney General discretion to detain such aliens 
without bail. The aliens filed petitions for habeas corpus alleging that 
the detention without bond violated fifth amendment due process and 
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the eighth amendment. The Attorney General defended his orders on 
the ground that there was reasonable cause to believe that petitioners’ 
release would be prejudicial to the public interest and would endanger 
the welfare and safety of the United States. The Supreme Court held 
rh.it there was no violation either of the fifth or eighth amendment.182

In response to the petitioner’s eighth amendment contention, the Court con
cluded:

The bail clause was lifted with slight changes from the English Bill of 
Rights Act. In England that clause has never been thought to accord a 
right to bail in all cases, but merely to provide that bail shall not be exces
sive in those cases where it is proper to grant bail. When this clause was 
carried over into our Bill of Rights, nothing was said that indicated any 
different concept. The Eighth Amendment has not prevented Congress 
from defining the classes of cases in which bail shall be allowed in this 
country. Thus in criminal cases bail is not compulsory where the punish
ment may be death. Indeed, the very language of the Amendment fails 
to say all arrests must be bailable.

342 U.S. at 545-46 (footnotes omitted).
324 F.2d 45, 46 (8th Cir. 1963).

1S4In part II of this article, to be published in Volume 60, Issue 6 of Georgetown 
I Journ.il, Dr. Meyer discusses the use of the fourteenth amendment to extend the 
first ten amendments to the states.

1S5See Mastrian v. Ilcdman, 326 F.2d 708, 711 (8th Cir.), cert. denied, 376 U.S. 965
(1964); United States ex rel. Covington v. Coparo, 297 F. Supp. 203, 205 (S.D.N.Y. 1969);
United States ex rel. Fink v. Ilevd, 287 F. Supp. 716, 717 (E.D. La. 1968); Wansley v.
V’ilkerson, 263 F. Supp. 54, 56 (W.D. Va. 1967).

297 F. Supp. 203 (S.D.N.Y. 1969).
18T N.Y. Code Crim. Pro. 552, 553 (McKinney Supp. 1971).

Lower federal courts followed Carlson when the same question arose 
with respect to the constitutionality of state laws. They also offer an 

mple of how “authority” can be created in federal courts. In 1963, 
rhe United States Court of Appeals for the Eighth Circuit simply de
creed in Pil kinton v. Circuit Court,183 that “the prohibition in the 

hth Amendment against requiring excessive bail must now be re- 
L' -rded .is applying to the States, under the Fourteenth Amendment.” 
The fourteenth amendment provides for no such thing.184 But later 
c nrt decisions followed suit citing Pilkinton as “authority.” 185 Conse- 
”.n-Th■. criminal defendants in state prosecutions brought federal writs 

of habeas corpus, claiming that denial of bail before trial in a noncapital 
case violated the eighth and fourteenth amendments to the United 
Srates Constitution. The courts rejected these contentions.

Thus in United States ex rel. Covington v. Coparo,1SQ the defendant 
wa< denied release on bail before trial under a New York statute which 
leaves admission to bail in felony cases to the discretion of the court.187 
The prosecution had opposed his release on the ground that the defend- 
•• r had a criminal record, that he was a professional hired killer, and 
that if released on bail, he was unlikely to appear for trial. The federal * 14 15 * * * * * 

Journ.il
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district court dismissed the habeas corpus petition. Citing Carlson v. 
Landon where the Supreme Court had said that it was within congres
sional competence to define those classes of cases in which bail shall be 
allowed, the court explained that state legislatures also may define the 
classes of crimes which are bailable as a matter of right and which are 
not.188 The court concluded that since the release of the defendant 
might constitute a danger to the community, the “granting of bail under 
such circumstances might well amount to irresponsible judicial ac
tion.” 189 190

188 The court concluded:
And as Congress is free, within constitutional limits, to define the classes 

of crimes which are bailable as a matter of right and those that arc not, so 
too, may the state legislatures. While the Supreme Court has not passed 
upon the direct issue, those federal courts which have are in accord that 
the Eighth and Fourteenth Amendments do not require the state to grant 
bail in all cases as a matter of right; all have recognized that a state may 
constitutionally provide that bail be granted in some cases as a matter of 
right and denied in others, provided that the power is exercised rationally, 
reasonably and without discrimination.

297 F. Supp. at 206, citing Mastrian v. Hedman, 326 F.2d 708, 710-11 (8th Cir.), cert, 
denied, 376 U.S. 965 (1964); United States ex rel. Hyde v. McMann, 263 F.2d 940, 943 
(2d Cir.), cert. denied, 360 U.S. 937 (1959); United States ex rel. Fink v. Heyd, 287
F. Supp- 716, 717-18 (E.D. La. 1968); Wansley v. Wilkerson, 263 F. Supp. 54, 57 (W.D. 
Va. 1967).

189 297 F. Supp. at 207, citing Rehman v. California, 85 S. Ct. 8 (1964) (Douglas, Cir. 
J.); Carbo v. United States, 82 S. Ct. 662 (1962) (Douglas, Cir. J.).

190 263 F. Supp. 54 (W.D. Va. 1967).
191 Va. Code Ann. § 19.1-112 (Cum. Supp. 1971).
192 263 F. Supp. at 57.
193 Id.

Similarly, in TFzmjVey v. Wilkerson,™ the defendant was denied 
release on bail under a Virginia statute191 while awaiting retrial for rape 
and robbery. He petitioned the federal district court for a writ of 
habeas corpus, contending that his detention by state authorities was 
inconsistent with the eighth and fourteenth amendments to the United 
States Constitution. The court denied the petition, holding that a 
state may constitutionally provide by statute that bail be granted in 
some cases and denied in others; and it may constitutionally leave to 
the discretion of the trial court the grant or denial of bail and the 
fixing of its amount. The only proscription is that “the state and trial 
court must act reasonably and not arbitrarily or discriminatorily.” 192 
The court found that all pertinent facts in the case pointed to a rea
soned determination by the trial judge and negated any argument of 
an arbitrary or discriminatory denial of bail. It concluded that the trial 
judge may deny bail completely if, regardless of the amount, the 
accused will be unlikely to be present at the trial or if release of the 
accused will endanger the safety of the community.193
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It is obvious that the courts have rejected the contention that the 
United States Constitution guarantees an absolute right to at least pre
trial release on bail. But neither have they said that the Constitution 
permits legislatures to make all arrests nonbailable. However, it seems 
clear that the courts were not primarily concerned with the preserva- 
ti< n of the bail system, but with the question of the rights of persons 
irrcsted on a criminal charge to be free pending trial. District Judge 
Speer expressed this clearly in United States v. Fab Chung,194 where he 
said—“If. then, it be unlawful under our system to deprive any person 
<»f his liberty by fixing excessive bail, which he cannot give, a fortiori 
would it seem also unlawful to deprive him of his liberty by refusing 
bail altogether.” 195 Bail is seen here only as the conduit through which 
libertv can be obtained and, unfortunately, as the only conduit. Under 
such circumstances it is easy to identify bail with freedom, a grave 
error, because as will be shown, bail has traditionally been used as an 
instrument to put people into jail, not merely to get them out.

BAIL AND THE LIBERTY OF THE INDIVIDUAL

In colonial New York there was no insistence upon a right to bail in 
rhe various petitions of prisoners who languished in jail, sometimes with
out even being indicted. Neither defendants nor courts approached the 
matter in terms of right.196 Bail was regarded not primarily as a sur- 
roo-ate of imprisonment, but rather as a device to assure the orderly 
functioning of the judicial process.197 This concept of bail was merely 
a continuation of English bail practices.

It is an error to believe that the main purpose of the English bail 
svstem has always been the protection of the liberty of the individual. 
Quite the contrary is true. Originally it was used to gain control over 
rhe individual in order to force him to fulfill his legal obligations. The 
\nglo-Saxons used an elaborate surety system to facilitate control by 

the authorities over their subjects by making a communal or individual 
surety responsible for the lawful behavior of each man, and this prac
tice was continued for some time by the Normans.198 Eor example, 
under the frankpledge system, all persons, unless exempt, had to be 
enrolled in a tithing—a group of ten men presided over by a tithing 
man. If one of them committed an offense, the others had to produce 
him for trial. If they did not, they had to make good the damage

132 F. 109 (S.D. Ga. 1904).
h»5 Id. at 110.
19’’ J. Gofbel & T. Naughton, Law Enforcement in Colonial New York 502 (1944). 
W Id. at 507.

De Haas 16.
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caused by the offender and pay a fine. Thus, the frankpledge system 
was a system of compulsory collective bail as a safeguard against 
prospective crimes.199 200

199 1 Holdsworth 13.
200 See Assize of Clarendon (1166) 14-16, reprinted in Stubbs 144-45; Writ for

the Conservation of the Peace (1233), reprinted in Stubbs 362; 5 Edw. 3, c. 14 (1331); 
34 Edw. 3, c. 1 (1360). The last mentioned statute gave justices of the peace power 
to inquire of all those who had been plunderers and robbers, had departed and returned 
as vagrants and, as before, did not want to work, and to arrest all those whom they 
could find by indictment or by suspicion and put them in prison, and to take from 
those who are of good fame sufficient surety for the good behavior toward the King 
and his people. See also 2 Pollock & Maitland 583.

201 4 Blackstone 251.
202 See Note, Peace and Behavior B onds—Summary Punishment for Uncommitted 

Offenses, 52 Va. L. Rev. 914 (1966); Note, “Preventive Justice”—Bonds to Keep the 
Peace and for Good Behavior, 88 U. Pa. L. Rev. 331 (1940).

203 See, e.g., 18 U.S.C. § 3149 (1970); D.C. Code Ann. § 23-1326 (Supp. IV, 1971); 
Fed. R. Crim. P. 46(b).

204 In the common law system, and even in the United States today, arrest is still 
being used in civil proceedings with bail as the only quick way to freedom. See N.Y. 
Civ. Prac. Law §§ 5250, 6101-18 (McKinney 1963); N.C. Gen. Stat. 1-409 to 23 
(1969).

In later periods bail, or bond, or arrest was regularly used against 
suspicious persons as means of crime prevention.290 In the 18th century, 
Blackstone spoke proudly of the English system of preventing crime.

This preventive justice consists in obliging those persons whom 
there is a probable ground to suspect of future misbehavior to 
stipulate with and to give full assurance to the public that such 
offence as is apprehended shall not happen, by finding pledges or 
securities for keeping the peace, or for their good behavior.201

This power to require a bond, not in case of an arrest for a crime 
committed, but for what a magistrate anticipated as a threat of future 
crimes, with power to imprison for failure to give the required bond, 
has been adopted by a number of American states.202 Another well 
known American example of colonial origin where bail is used for the 
purpose of detention and not for the purpose of release is the case of 
material witnesses who can be forced to furnish bail or be imprisoned 
in order to secure their presence at the trial.203

It is easy to understand, however, that pretrial release on bail came 
to be regarded as a precious benefit to the individual, once arrest— 
instead of the summons—had become the customary way of commenc
ing criminal proceedings.204 Considering the deplorable prison condi
tions, the length of time between arrest and trial, the fact that until 
recently the law made no provisions for crediting preliminary detention 
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toward service of a prison sentence or for compensation in case of dis
missal or acquittal for want of guilt,205 and the fact that until 1898 in 
England and 1966 in the United States bail was the only way to obtain 
release, it is not surprising that arrested persons were willing to pay a 
high price for release until trial, provided, of course, that they were 
able to pay.206 If they were not, the bail system was of no use to them 
at all. To those people, any claim that release on bail might have any
thing to do with the protection of individual liberties would have 
appeared to be a cruel hoax. It took the English until 1898, and the 
Americans until 1966, to become aware of the essential unfairness of 
a svstem which made the right to remain free between arrest and trial 
dependent on the payment of a sum of money.

- 'See Act of Sept. 2, 1960, Pub. L. No. 86-691, S 1(a), 74 Stat. 738, as amended, 18 
U5.C. $ 3568 (1970); D.C. Code Ann. § 23-1322 (e) (Supp. IV, 1971) (credit for pre
liminary’ detention).

206 See De Haas 78-83.
207 3 Edw. 1, c. 15 (1275); see note 92 supra and accompanying text.
208 2 M. Hale, History of the Pleas of the Crown 127 (1847). See generally T. 

M\y. Treatise ON the Law, Privileges, Proceedings and Usage of Parliament 28 
(16th ed. 1957).

20® See notes 100-104 supra and accompanying text.

As far as an absolute right to release on bail before trial is concerned, 
such a right has never been recognized in England. As has been 
shown, under the Statute of Westminster I no right to release on bail 
existed for any major crimes.207 In those cases, bail could not be allowed 
by any sheriff and—later—justice of the peace but only by the King or 
the justices of the Eligh Court in their discretion. With respect to 
lesser crimes, there was a right to be bailed by the justices of the peace, 
but the King and those delegated by him could always make a person 
nonbailable in a particular case. Subsequently, the absolute powers of 
rhe King passed to Parliament.208 In England then, there was always a 
method available to refuse bail when the common interest so required.

Beginning in 1826 justices of the peace also received discretionary 
power to bail or to refuse bail in all felonies and all serious misdemeanors, 
and there was a right to release on bail for persons charged with minor 
offenses. But, this became subject to so many exceptions that it was 
possible for the magistrates to balance communal safety with the indi
vidual's interest in freedom until the disposition of his case.209

As is well known, the 18th and 19th centuries witnessed a reaction 
against the harsh treatment to which suspicious and accused persons 
had been subjected by the authorities for many centuries. The result 
was a strengthening of the protections of the criminally accused. In 
England that period saw the enactment of the law permitting pretrial 
release of poor persons on a recognizance without sureties, and a liberal 
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practice of releasing prisoners under the sole test of likelihood of appear
ance at trial.210 But when subsequently the need arose to protect the 
community against crimes committed by persons out on bail the dis
cretionary power enabled the judges to consider this factor in their 
decisions and to refuse to release criminal defendants with a potential 
of endangering the community.

210 Bail Act of 1898, 61 & 62 Vic., c. 7 (1898); see notes 114-115 supra and accom
panying text.

211 See notes 131-139 supra and accompanying text.
212 See Wong Wing v. United States, 163 U.S. 228, 235 (1896) (“Detention is a 

usual feature of every case of arrest on a criminal charge, even when an innocent per
son is wrongfully accused; but it is not imprisonment in a legal sense.”).

The American colonies were greatly influenced by English law, 
some of them to the point of continuing the English bail statutes until 
their independence. But at the same time there was in other colonies a 
clear trend to limiting judicial discretionary power in order to assure 
criminal defendants release on bail in noncapital cases.211 Provisions 
of this kind have found their way into many state constitutions, but 
on the federal level such regulations have always been statutory.

Because in the Anglo-American legal system bail for so long has been 
the only medium through which freedom after arrest could be ob
tained, the right to bail has become identified with the right to freedom 
before conviction. This probably explains why persons concerned 
with individual liberties have attempted to read a right to bail into the 
United States Constitution. However, when the original states pro
posed the Federal Bill of Rights, they indicated no intention of cre
ating a federal constitutional right to bail.

Constitutional Issues

The question is whether the United States Constitution has made 
provisions regulating detention and release of persons arrested for an 
alleged crime so as to prevent Congress from legislating in this field. 
The Constitution clearly permits arrest and detention212 prior to adjudi
cation of guilt. The fourth amendment says that no warrant for the 
arrest of a person shall issue “but upon probable cause,” and the fifth 
amendment says that “no person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment or indictment of 
a Grand Jury . . . nor be deprived of life, liberty, or property, without 
due process of law.” Thus the Constitution requires that a person 
arrested upon probable cause for a capital or infamous crime must be 
released if the grand jury does not return an indictment, but otherwise 
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it docs not specify the conditions on which an arrested person may be 
held or released. It merely leaves it to “due process of law.” 213

213 Dr. Mover discusses due process of law in parr II of this article which will be 
published in Volume 60, Issue 6 of the Georgetown Law Journal.

214 /P’O Preventive Detention Hearings 5-7 (Senator Ervin’s opening statement).
2»» 342 U.S. 524 (1952).
21« Id. at 545.
217 Act of Sept. 24, 1789, ch. 20, § 33, 1 Stat. 91, as amended, 18 U.S.C. § 3141 (1970); 

see note 141 supra and accompanying text.

Nevertheless, the critics of the new pretrial detention provisions have 
claimed that this legislation is unconstitutional because it violates 1) 
the eighth amendment’s guarantee of reasonable bail which is said to 
implicitly guarantee a right to bail in all noncapital cases; 2) the fifth 
amendment's guarantee of due process, which is said to include the 
presumption of innocence; and 3) the sixth amendment’s guarantee 
of assistance of counsel to an accused.214 It is therefore necessary to 
examine the validity of these allegations.

EIGHTH AMENDMENT

The only place where bail is mentioned in the United States Consti
tution is in the eighth amendment. It reads: “Excessive bail shall not 
be required, nor excessive fines imposed, nor cruel and unusual punish- 
ir.cnts indicted.” Obviously, it says nothing about a right to bail. It 
distinguishes neither between capital and noncapital cases, nor between 
bail before and after conviction. Therefore, it is not possible to read 
into it a guarantee of a right to bail before trial in noncapital cases 
without doing violence to the clear language of the Constitution.

The simplest and most logical interpretation is that given by the 
Supreme Court in Carlson v. Landon,215 namely that the eighth amend
ment provides “that bail shall not be excessive in those cases where it 
is proper to grant bail.” 216 Equally logical is the conclusion that, since 
the Constitution does not provide for a right to bail, the intent of the 
framers was to leave the matter to Congress. This conclusion is strength
ened bv the fact that only a few days after the final passage of the 
Bill of Rights in Congress—on September 21, 1789—and before its final 
adoption. Congress passed a statute—on September 29, 1789—in which it 
regulated the conditions of release on bail upon arrests in criminal 
cases.217

How ever, it has been claimed that the excessive bail clause guarantees 
a right to bail by necessary implication. Its purpose, it is argued, is to 
prevent the practical denial of bail by fixing the amount so unreasonably 
high that it cannot be met. The provision forbidding excessive bail 
would be futile if magistrates were left free to deny bail, or if Congress
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could define away the right to bail.218 Logical as this may sound, the 
reasoning fails completely when it comes to capital cases. No one has 
yet said that the eighth amendment prevents Congress from denying 
a right to bail to persons charged with a capital offense. No one has 
yet claimed that the statute in which Congress did exactly that is un
constitutional. There is nothing whatsoever in the text of the eighth 
amendment which implies an exception in capital cases.

218 Carlson v. Landon, 342 U.S. 524, 569 (1952) (Burton, J., dissenting); United 
States v. Motlow, 10 F.2d 657, 659 (7th Cir. 1926) (dictum).

219 One problem with this approach is that the precise scope of the “right” 
is undefined .... Much more difficult is the obvious objection that if the 
founders intended by the Eighth Amendment to establish the right to 
bail in all or most cases, why did they not say so directly instead of 
clothing their purpose in ambiguity? They had ample colonial prece
dents for a forthright declaration of a right to bail. . . .

Foote, The Coming Constitutional Crisis in Bail, 113 U. Pa. L. Rev. 959, 970 (1965).
220 Id. at 965.
221 Id. at 986-87.
222 Id. at 986.
223 See notes 288-312 infra and accompanying text.

Even Professor Caleb Foote, who was anxious to establish a consti
tutional right to bail, rejected the theory that the excessive bail clause 
implies such a right.219 Professor Foote declared it to be his thesis that 
the particular form in which the bail question appears in the Consti
tution is the result of an historical accident, and that the most plausible 
resolution of this “constitutional riddle” is to find an intention to grant 
such a right.220 He found no direct evidence of such an intent, but he 
tried to deduce it from the circumstances surrounding the adoption of 
the eighth amendment. His conclusion was that the excessive bail 
clause was meant to provide a constitutional right to bail and that the 
inadequacy of the form adopted for this purpose was due to a “defect" 
in the treatment of bail in the Virginia Declaration of Rights caused 
by nonlawyer Mason’s unfamiliarity with technical legal language.2'1 
Thereafter, Mason’s mistake “was carried forward with so little discus
sion that the latent ambiguity was never noticed.” 222

Such an explanation is not very plausible in view of the history of the 
excessive bail clause, the bail laws of the first thirteen states, and their 
proposals for the Federal Bill of Rights.223 However, Professor Foote’s 
article has been widely quoted, and great reliance has been placed on 
his conclusions. It is therefore necessary to treat them in some detail, 
especially since some of these conclusions are based on a wrong premise. 

History of Excessive Bail Clause. Professor Foote correctlv
traced the events in English history which led to the excessive bail 
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clause, from Darnel's case in 16 2 7 224 to the Petition of Right in 162 8,225 
the Habeas Corpus Act of 1679226 and the Bill of Rights of 1689.227 
But because of his preoccupation with bail he missed the fundamental 
issue of the fight which brought about this development.

224 3 T. Howell, State Trials 1 (1809) [hereinafter cited as Howell.].
2253 Car. 1, c. 1 (1628).
22« 31 Car. 2, c. 2 (1679).
227 i W. & Al., c. 2 (1689).
—'This argument was on behalf of John Heveningham, one of the five Knights, but 

the issues were the same in all the cases. 3 Howell 6.
229 That no man . . . shall be . . . taken nor imprisoned . . . without being brought 

in answer by due process of the law.” 28 Edw. 3, c. 3 (1354).
230 3 Howell 39.
231 Foote, supra note 219, at 959.
232 This is only partly correct. The High Court judges had also full discretionary 

power to refuse release on bail in cases which justices of the peace would have had to 

Darnel's case involved five Knights who had been imprisoned by 
Charles I for having refused a loan to the King. Darnel moved the 
justices of the King’s Bench to grant him a writ of habeas corpus 
directing the prison warden to show the cause of his imprisonment. 
The warden’s return merely recited that Darnel “was and is com
mitted bv the special command of his majesty.”

According to Professor Foote, Serjeant Bramston opened for his 
client22' bv stating “it is his petition, that he may be bailed from his 
imprisonment ... for it being before trial and conviction had by law, 
it is but an accusation, and he that is only accused ought by law to be 
let to bail.” Again according to Professor Foote, the Attorney General 
irgued that the version of chapter 39 of the Magna Carta, enacted in 
1354,229 upon which the petitioners relied, did not apply to pretrial 
imprisonment; that it was his position that only imprisonment pursuant 
to “final prosecution” must be “by due process of law” and that the 
pretrial period “is not within the meaning of the statute.” 230 Then 
Professor Foote explained that when the judges proved their sub
servience to the King by denying release, the case was taken up in 
Commons early the following year, and it was against this background 
that the Petition of Rights was adopted.231

He went on to say that the English structure protecting the right 
to bail stands like a “three-legged stool” representing its three essen- 
tial elements—first, the determination of whether a defendant has a 
ri^ht to release on bail, answered by the Petition of Right of 1628, by 
i long line of statutes which spelled out which cases must and must not 
be bailed bv justices of the peace or—in the early period—by sheriffs, and 
bv the discretionary power of the judges of the King’s bench to bail 
anv case not bailable by the lower judiciary;232 second, by the habeas 
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corpus procedure “which was developed to convert into reality rights 
derived from legislation which could otherwise be thwarted;” and third, 
by the excessive bail clause of the Bill of Rights of 1689 to protect 
against judicial abuse. When the Americans converted their English 
statutory legacy into constitutional dogma, they unaccountably left off 
one of the legs, and this, according to Professor Foote, is the heart of 
the constitutional problem.233

admit to bail. A person committed by justices of a higher jurisdiction could not be 
bailed by justices of the peace even though the matter might be within their cognizance.
2 M. Hale, History of Pleas of the Crown 132-34 (1847). For instance, in Jenkcs' 
case in 1776, Jenkes had been committed by the King’s Council. Jonkes’ counsel in
sisted that the offense for which his client was committed was bailable. He moved 
the Lord Chancellor for a writ of habeas corpus, but without success. He then applied 
to the quarter-session held for the liberty at Westminster. That court refused because 
“[h]e is committed by a superior court, and we, who are an inferior one, cannot bail 
him.” 6 Howell 1195-98. Jenkes’ counsel then applied to the Lord Chancellor to be 
released on mainprise, but this too was refused. Finally, the King himself gave per
mission for release. Id. at 1206-07.

233 Foote, supra note 219, at 968.
234 Professor Foote alleges this repeatedly. Id. at 974 (“That power [of the justices 

of the peace to bail] was settled by the Petition of Right of 1628.”); id. at 973 (the 
detailed pattern of the English bail statutes “was reinforced by the Petition of Right, 
the Habeas Corpus Act and the excessive bail clause of the 1689 Bill of Rights.”); see
3 Car. 1, c. 1 (1628).

235 Cf. 6 Holdsworth 32-40.
236 “[I]t hath always been the discretion of the Judges, to give so much respect to 

a commitment by the command of the King or the privy-council . . . that they will 
not presently set them free, but bail them to answer what shall be objected against 
them on his majesty’s behalf. ...” 3 Howell 154.

This argument makes it appear as if the Petition of Right of 1628 em
bodied the right to release on bail.234 However, bail was not even 
mentioned in the Petition of Right of 1628. As Professor Foote stated, 
the Petition of Right of 1628 was adopted against the background of 
Darners case. But Professor Foote has misunderstood that case. The 
primary issue in that case was not the right to bail, but the discrctionarv 
power of the crown to imprison its subjects without notice of the 
cause.235

It is true that Sergeant Bramston petitioned for bail on behalf of his 
clients. This seemed to be customary in cases committed by the com
mand of the King since the judges would not set such prisoners free.236 
But the essence of counsel’s argument was not addressed to the right 
to release on bail. It was directed against the return of the Warden 
which, Serjeant Bramston claimed, was not good because it showed no 
sufficient cause of the commitment. As stated, the cause of the im
prisonment was by special mandate of the King, but this, Bramston 
argued, was too general and uncertain, “for that it is not manifest what 
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kind of command this was.” 237 He contended that the writ of habeas 
corpus was the only available remedy in such a case. Its purpose was 
"to return the cause of the imprisonment, that it may be examined in 
this court, whether the parties ought to be discharged or not: but this 
cannot be done upon this return. . . .” 238 It may be objected, Serjeant 
Bramston said, that the writ of habeas corpus does not require a showing 
of why a person was committed to prison but merely the fact of 
detention. But this is no answer, ilfor the reason why the cause is to 
be returned, is for the subject’s liberty.” 239 The court must decide 
•’ hether there was a sufficient cause for the commitment, in which case 
it would have to remand the prisoner. If the cause is found to be in
sufficient, the prisoner would have to be released. Then he objected 
that the return did not show the time of the commitment—meaning 
before or after conviction. In some cases, he argued the time is not 
material, and it is enough to show the cause without the time, for in- 
>tance after there had been a trial and a conviction. However, here 
"it is but an accusation, and he that is only accused (not convicted) 
ought bv law to be let to bail.” 240 He added: “I will not dispute 
whether or not a man may be imprisoned before he be convicted accord
ing to the law; but if this return shall be good, then this imprisonment 
shall not continue on for a time, but for ever . . . and by law, there 
can be no remedy for the subject.” 241 Therefore, he said, this return 
is incompatible with Magna Carta and the statute 28 Edw. 3 c. 3.

237 Id. at 6.
288 W.
239 Id. at 7.
240 Id. Convicted persons could not be bailed. 31 Car. 2, c. 2 (1679).
241 3 Howell 8.
242 28 Edw. 3, c. 3 (1354).

That statute provided that no man shall be imprisoned “without 
being brought to answer by due process of law.” 242 The right to 
answer meant, of course, the right to answer to the charges and, in case 
<»f denial or plea of not guilty, to a proof proceeding. The meaning of 
Serjeant Bramston’s argument was that it was impossible to answer to 
charges which were not known, and thus a person imprisoned without 
iny cause shown could not have the benefit of the law which guaran
teed the right to answer and, in case of a denial, a trial.

The Attorney General also relied on arguments based on statutes and 
precedents. He remained the judge that “the King is the head of the 
same fountain of justice, which your lordship administers to all his sub
jects; all justice is derived from him, and what he doth, he doth not as 
a private person, but as the head of the common wealth, as justiciarius
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regni . 243 In other words, the King’s absolute power was part of

243 3 Howell 37.
241 id.
245 Id.
246 Id. at 39.
247 Id. at 53, 58. See also 6 Holdsworth 36.
248 3 Car. 1, c. 1 (1628). See also 3 Howell 221-24.

the law and his power to commit by special command and without cause 
shown was part of due process. “And, my lord,” said the Attorney 
General, “unless the Return to you doth open the secrets of the com
mitment, your lordship cannot judge whether the party ought by law to 
be remanded, or delivered.” 244 Where the cause is shown, the court, 
if it has jurisdiction, can properly try the matter. But where no cause 
is shown, it is intended to be a “matter of state” and “not ripe” for 
trial.245 Referring to the statute on which the prisoners’ counsel relied 
that no man shall be imprisoned “without being brought to answer bv 
due process of law,” the Attorney General argued, that the statute only 
applied where the case was ready to go to trial because the cause was 
known; and if the prisoner were kept in prison and never brought to 
answer, that would be without due process and forbidden by the statute; 
“but when a man is taken in causes that are unknown to us . . . we 
are not privy to the circumstances which may cause the trial to be 
delayed; and peradventure it is not time to bring the matter to trial, be
cause it is not yet come to maturity, and therefore this is not within 
the meaning of the statute.” 246

Again, clearly, it is not pretrial release on bail which was in issue, 
but the defendant’s right to know the cause of his imprisonment so 
that he may be able to answer and have his trial.

The court considered the precedents and concluded that the King had 
the power to commit, and that the court could not grant bail in such a 
case. If a definite cause were assigned, it could judge of its sufficiency, 
but if no cause were given, it could not question the legality of a com
mitment by the King.247

This case led to proceedings in Parliament and, as already mentioned, 
to the Petition of Right.248 That document lists a number of grievances, 
the first one among them being the one of interest here. It states that 
contrary to a statute that no person shall be compelled to make any 
loans to the King against his will, nor be charged with other specified 
charges, people have been required to lend certain sums of money to 
the King, and upon refusal to do so, some have had an oath administered 
to them contrary to law and have been constrained to appear before 
the privy council, and other places. Others have been imprisoned, and 
divers other charges have been levied on them. And whereas by the 



1972] Pretrial Detention 1185

great Charter it is enacted that no freeman be imprisoned but “by the 
law of the land,” and in 28 Edw. 3, section 3 it was declared that no 
man should be imprisoned “without being brought to answer by due 
process of law,” they have nevertheless been imprisoned without any 
cause shown. And when they were brought before the justices by the 
Kind’s writs of habeas corpus, and their keepers commanded to certify 
the causes of their detainers, “no cause was certified, but that they were 
detained by vour majesty’s special command, signified by the lords of 
vour privy-council, and yet were returned back to several prisons 
without bein<r charged with anything to which they might make answer 
according to law.” 249 Therefore the petitioners prayed:

2« J Car. l.c. 1, cl. 1-5 (1628).
2S0M. cl. 10.

3 Howfli 224. “The King willeth that right be done according to the law and 
custom of the realm.”

252 Id. at 230.
2-^ 31 Car. 2, c. 2 (1679).
254 1 w. & M., c. 2 (1689).

See 9 1ÎOLDSWORTH 108.

1. That no man hereafter be compelled to make or yield any gift, 
loan, benevolence, tax, or such like charge, without common con
sent by act of parliament; 2. and that none be called to make an
swer, or take such oath, or to give attendance, or be confined, or 
otherwise molested or disquieted concerning the same, or for re
fusal thereof; 3. and that no freeman in any such manner as is 
before mentioned, be imprisoned or detained.250

The King first tried to find a form of assent which would have pre
served his discretionary power,251 but he finally agreed to comply with 
rhe request to give a “clear and satisfactory answer,” which was, “Soit 
droit fait come il est désiré par le Petition.” 252

The next important event in the developments which led to the ex
cessive bail clause was the Elabeas Corpus Act of 16 7 9.253 In order to 
appreciate fully why the excessive bail clause was of such importance 
as to be included in the Bill of Rights of 16 8 9,254 it is necessary to know 
something about the use of the writ of habeas corpus by the common 
law courts in their fight for supremacy.

The writ of habeas corpus ad respondendum was originally one of 
the steps which could be taken in the mesne process in civil cases to 
secure the appearance of a defendant.253 Only slowly did it develop 
into the writ of habeas corpus ad subjiciendum, by which an official or 
i private person could be ordered to produce a person in his custody. 
The cause of this development in England is attributed to the endeavor 
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of the common law courts to extend their jurisdiction at the expense of 
rival courts.250

Like other royal courts, the Court of Common Pleas and the Court 
of the King’s Bench had emanated out of the Curia Regis in a process 
of differentiation.25' They were originally courts of limited jurisdiction 
which had to follow a certain restricted formulary procedure: they 
were only permitted to receive cases as they had general warrants or 
were given specific writs, and they had to make proof by jury in
quests.258 From here took place the development of the common law 
of England,259 but at no time has the common law been the only law 
of England.

256 Id. at 109.
257 See J. Baldwin, The King’s Council in England During the Middle Ages 4 

(1913) [hereinafter cited as Baldwin].
258 Id. at 48-50, 64.
259 1 Holdsworth 53.
260 Baldwin 64-65, 262; 1 Holdsworth 485.
261 Baldwin 265-66, 271, 280; T. Plucknett, A Concise History of the Common 

Law 29, 177-79 (5th ed. 1956).
262 Baldwin 356.
263 C. Langdell, A Summary of Equity Pleading 41 46 (2d ed. 1883).

The King and his Council, of course, did not become limited to the 
use of the common law procedure. The Council remained a body of 
indefinite power, and it was its recognized right to assent to new pro
cedural forms.200

After 1300, the ecclesiastical law began to appear in the King’s Coun
cil. Its simple and effective procedure was used to deal with petitions 
of people seeking relief in cases in which the common law courts failed 
to provide a remedy because at an early date their procedure had be
come rigid and costly.201 It became the custom of the Council to dele
gate civil matters to the Chancellor, while it continued to deal with 
petitions raising questions of public order and of a criminal character. 
At that time the Council’s favorite meeting place in Westminster was 
a room called cbambre estoillee or cambre des estoilles, or Latin camera 
stellate^ that is Star Chamber, because its ceiling was decorated with 
stars. This part of the Council later developed into the Court of the 
Star Chamber.202 The chancery of the Council eventually became the 
Court of Chancery with a wide range of jurisdiction and a procedure 
largely shaped by the ecclesiastic law.203

Towards the end of the 16th century began a rivalry between rhe 
courts of common law and the Court of Chancery and almost im
mediately the common law courts began to use the writ of habeas 
corpus to assert their jurisdiction by releasing persons committed by 
the Chancellor as well by other royal courts such as by the Court of 
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Requests, by the Admiralty, and by the Court of High Commission. 
Under the leadership of Lord Coke, the common law courts entered 
into a contest for supremacy with these other royal courts264 and even 
with the King’s Council.

2M 9 Holdsworth 110-11.
''Sec 28 Edw. 3, c. 3 (1354) (confirming Magna Carta).

9 Holdsworth 111-12.
1 Holdsworth 487; 9 Holdsworth 112.

2689 Holdsworth 112.
209 1 Holdsworth 488-89; 9 Holdsworth 112.
270 6 Holdsworth 39.
271 16 Car. 1, c. 10 (1640).

When the common law courts began to use the writ of habeas corpus 
.id subjiciendum et recipiendum to release persons committed by the 
King’s Council, litigants began to connect it with the clause of the 
Magna Carta2 5 which prohibited imprisonment without due process of 
law. although there was no historical connection between the two.266 
But now the connection was made with the attempts of the House of 
G mmons during the medieval period to interpret “due process of law” 
to mean due process of the common law,267 and Magna Carta and later 
st mites reaffirming it were used to “prove” that arrests by order of the 
Kin/s Council were illegal.268 * This interpretation was never acquiesced 
in bv the crown, and medieval protests and legislation never succeeded 
in limiting the extensive power of the King or his Council to make 
irrcsts?’"’ Xor did the King’s Council acquiesce in the deliverance of 
its prise ncrs bv writs of habeas corpus. Thus, when Darnel asserted that 
rhe writ of habeas corpus was the right remedy for him, the court de
cided that this was not the law. However, that decision was declared 
: r t be law by the Petition of Right and by its forced acceptance by 
the King. But even thereafter, the powers of the King to commit his 
Mibjccts to prison and to keep them there were very large. As long as 
he bad a court like the Court of the Star Chamber on which he could 
c< tint, the Petition of Right could be evaded. It was treated as non- 
existent whenever it suited the policy of the crown. The King and the 
crown lawvers took the position that it merely confirmed the old law 
and enacted nothing new and therefore it could be disregarded.270

In 1641, the Long Parliament which initiated the Cromwell Revo
lution passed an Act to abolish the Court of the Star Chamber.271 The 
same Act provided that if any person should be imprisoned by any court 
exercising a jurisdiction similar to that of the Star Chamber, or by the 
command of the King or of the Council, he should, on motion made to 
the judges of the Court of King’s Bench or Common Pleas, have a writ 
of habeas corpus upon payment of the ordinary fees; that the jailer, upon 
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payment of the charge for returning the prisoner if he should be re
manded, should bring him before the judges of the court from which 
the writ issued with a certificate of the true cause of his imprisonment; 
and that the court should, within three court days after such return, 
examine the return, “and shall thereupon do what to justice shall apper
tain, either by delivering, bailing or remanding the prisoner.” 272

272 id.
273 9 Holdsworth 115.
274 id. at 116.
275 31 Car. 2, c. 2 (1679).
276 In 1667 Clarendon was accused of sending persons to “remote islands, garrisons,

and other places, thereby to prevent them from the benefit of the law. ...” 6 Howfi.i
330; see 9 Holdsworth 116.

27731 Car. 2, c. 2, § 1 (1679).

After the Restoration, the Stuarts found indirect ways to imprison 
persons they objected to for considerable periods by making use of 
some defects of the Act.273 Thus it was not certain which courts had 
power to issue the different forms of the writ and whether they could 
issue it in vacation as well as in term time. And if the writ was issued, 
the jailer would wait for an alias or pluries writ, move the prisoner about 
to evade service of these writs, and, as a last resort, remove him out of 
the jurisdiction of the court.274

In order to remedy these defects the Habeas Corpus Act of 16’9 was 
enacted.275 It stated in the preamble that the sheriffs and others “to 
whose custody any of the King’s subjects have been committed for 
criminal or supposed criminal matters,” have greatly delayed returns 
of writs of habeas corpus so that an alias and pluries habeas corpus had 
to be obtained, and sometimes more, and that “shifts” 276 were used 
to avoid obedience to the writ, “whereby many of the King’s subjects 
have been and hereafter may be long detained in prison, in such cases 
where by law they are bailable.” 277 * * To prevent such abuses, the Act 
provided that the lord chancellor and any of the judges of the superior 
courts must issue the writ in vacation or in term, unless the commit
ment was for treason or felony, plainly and specially expressed in the 
warrant of commitment, or the prisoner was detained on conviction 
for crime, or by some legal process for such matters or offenses for 
which by the law the prisoner is not bailable. The time was specified 
within which the return of the writ must be made and within which 
the court must adjudicate on the writ. Prisoners indicted for treason 
or felony must be tried at the next sessions or must be admitted to bail, 
unless the witnesses for the King could not be produced; if not indicted 
and tried the second term after the commitment, the prisoner must be 
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discharged?75 No person could change the place of confinement of a 
prisoner except in certain specified cases.

The Act had obvious defects. It was made inapplicable to civil im
prisonment by its provision “[t]hat nothing in this Act shall extend 
to discharge out of prison any person charged in debt, or other action, 
or with process in any civil cause.” 279 Furthermore, the remedy au
thorized by the Act was to discharge from imprisonment persons 
charged with minor offenses “taking his or their recognizance, with one 
or more surety or sureties, in any sum according to their [the judicial 
officers’] discretions, having regard to the quality of the prisoner and 
nature of the offense, for his or their appearance in the Court of the 
King's Bench the term following. . . .” or in some other court.280 
Thus, the Act conferred no power to discharge a prisoner absolutely, 
except when he was not indicted and tried within the prescribed period. 
In al! other cases he was required to be remanded or admitted to bail.281

216 Id. S 7.
2~Q Id. ‘ 8. In 1816 the Act was extended to imprisonment on other than criminal 

charges, unless for debt or on process in a civil suit. 56 Geo. 3, c. 100 (1816); see 
note 287 infra.

2«O31 Car. 2, c. 2, § 3 (1679).
281 R. Hi rd, Habeas Corpus 417 (1858).
2*29 Holdsworth 118-19.
283 1 VV. & AL, c. 2 (1689).
2M 31 Car. 2, c. 2 (1679). See also 9 Holdsworth 118-19. The statutes regulating bail 

were not so inscribed. It must be borne in mind that neither in England nor in the 
colonies was the bail system conceived to secure the liberty of the individual.

An act which mainly conferred a power to discharge on bail could 
easily be obstructed merely by imposing excessive bail which the pris
oner was unable to raise. This obviously is what happened,282 for in 
clause 10 of the preamble to the Bill of Rights283 * it was complained that 
excessive bail had been required of persons committed in criminal cases 
“to elude the benefit of the laws made for the liberty of the subject.” 
This complaint referreel to the Habeas Corpus Act, enacted only 10 
years before, which was entitled “An act for the better securing the 
liberty of the subject, and for prevention of imprisonment beyond the 
seas." The Habeas Corpus Act did not give a right to bail. It merely 
enabled a prisoner before conviction, except one committed for treason 
or felony, to secure an early appearance before the Chancellor or a 
judge and a discharge upon bail if the return showed that by the law 
he was bailable. By imposing excessive bail, the judges had made the 
I labeas Corpus Act inoperative with respect to those prisoners whom 
the King did not want to release. The answer was part of clause 10 
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of the Bill of Rights of 1689—“ [t] hat excessive bail ought not be re
quired.” 285

285 1 W. & M., c. 2 (1689).
286 See The Debates in the Federal Convention of 1787 Which Framed the Con

stitution of the United States of America 477 (Oxford ed. 1920) (debates in Consti
tutional Convention concerning habeas corpus and its connection to bail).

287 A visible sign of the connection between the Habeas Corpus Act and the eighth 
amendment still exists in Massachusetts where a statute of 1784 extended habeas corpus 
to arrests in civil matters.

Whoever is imprisoned or restrained of his liberty may, as of right 
and of course, prosecute a writ of habeas corpus according to this chapter 
to obtain release from such imprisonment or restraint, if it proves to be 
unlawful, unless—

First, He has been committed for treason or felony, or on suspicion 
thereof, or as accessory before the fact to a felony, and the cause has been 
plainly expressed in the warrant of commitment.

Second, He has been convicted or is in execution upon legal process, 
civil or criminal.

Third, He has been committed on mesne process in a civil action in 
which he was liable to arrest and imprisonment, unless excessive and 
unreasonable bail was required.

Mass. Gen. Laws Ann. ch. 248, § 1 (1969), amending Act of Jan. 1784, ch. 72, [1784’ 
Mass. Acts & Resolves 178; rf. Parker v. Ellis, 362 U.S. 574, 575 (1960) (“The purpose 
of the proceeding defined by the statute [authorizing the writ of habeas corpus to lie 
issued] was to inquire into the legality of the detention, and the only judicial relief 
authorized was the discharge of the petitioner or his admission to bail.”). This histori
cally sound ruling was overruled by Carafas v. La Valee, because, in the Court’s opin
ion, the 1966 amendments to the federal habeas corpus statute contemplate relief other 
than release from physical custody. 391 U.S. 234 (1968); see 28 U.S.C. § 2243 (1970).

Thus there was a direct connection between the Petition of Right of 
1628 which prohibited arrests without notification of the cause, with 
the Habeas Corpus Act of 1679 which was to insure speedv judicial 
review of the causes of arrests, and the excessive bail clause of the Bi J 
of Rights of 1689 which was to prevent obstruction of the Habeas 
Corpus Act. The men who made the United States Constitution were 
familiar with English law and English legal history.286 Therefore it is 
no accident that all three of those connecting points have been em
bodied in the Constitution—1) the “right to be informed of the nature 
and cause of the accusation” in the sixth amendment; 2) the part of the 
Habeas Corpus Act concerning judicial review of the legality of the 
confinement in article one, section nine, and the part concerning the 
right to a speedy trial in the sixth amendment; and 3) the excessive 
bail clause to prevent obstruction of the Habeas Corpus Act in the 
eighth amendment.287 * *

Constitutions of the Original States and Their Proposed Amendments 
to the United States Constitution. The complete absence of anv
language providing for a right to bail in the United States Con



1972] Pretrial Detention 1191

stitution is evidence in itself that no such constitutional right was in
tended. In addition, the legal development in the colonies and the 
events preceding the enactment of the first ten amendments make it 
clear that the framers of the Constitution had no intention of creating 
on the federal level an inflexible constitutional right to bail.

As described above, some colonies had enacted laws providing for 
a riiflit to bail at an early date. The earliest were in Massachusetts in 
1641.Pennsylvania in 1682,289 and New York in 1683.290 When 
these three colonics became states of the new union, only Pennsylvania 
provided for a right to bail in its first state Constitution of 1776. It was 
contained in section 28 of the second part of the Constitution entitled 
Plan or Frame of Government . . . which re-enacted verbatim the 
il» )vc cited section XI of the 1682 Frame of Government.291 Section 
29 ’ rhe 1776 Constitution added an excessive bail clause which read

See note 132 supra and accompanying text.
-''See note 135 supra and accompanying text.
‘ "’See note 136 supra and accompanying text.
291 5 Thorpe 3089.
292 Id.
293 3 Thorpe 1892.
-'“N.Y. Civ. Prac. Law § 6115 (McKinney 1963); N.Y. Code Crim. Pro. § 554 (Mc

Kinney 1958). See also Commonwealth v. Baker, 343 Mass. 162. 177 N.E.2d 783 (1961).
295 The North Carolina Constitution of 1776 provided: “All prisoners shall be bail

able by sufficient sureties, unless for capital offenses, when the proof is evident, or the 
presumption great.” N.C. Const, art. XXXTX (1776), reprinted in 5 Thorpe 2793.

296 [F xcessivc bail should not be required, nor excessive fines imposed nor cruel 
or unusual punishments inflicted.” N.C. Const, art. X (1776), reprinted in 5 Thorpe 
2 ! 88.

— Excessive bail shall not be exacted for bailable offences. And all 
fines shall be moderate.” 292

\cither Massachusetts nor New York provided for a right to bail in 
their Constitutions, but Massachusetts included an excessive bail clause 
in part one, article XXVI of its Constitution of 17 8 0,293 while New 
Y rk waited until 1846 to include an excessive bail clause in article one, 
section five in its Constitution. But both states, New York and Massa
chusetts, left the right to bail to statutory and case law and never in
cluded it in their Constitutions.294 295

Of those states which adopted constitutions before the enactment 
of the Bill of Rights in 1789, only Pennsylvania and North Carolina 
included a provision regulating a right to bail for noncapital offenses 
in their Constitutions. The 1776 Constitution of North Carolina, like 
th it of Pennsylvania, contained both a provision regulating a right to 
bail293 and an excessive bail clause.296

When the Federal Convention of 1787 failed to include a bill of rights 
in the new Federal Constitution, there were immediate proposals for 
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amendments. Already on September 26, 1787, Richard Henry Lee had 
moved a bill of rights and a long list of amendments in the Continental 
Congress. They were not considered and later expunged from the 
record.297 Lee’s proposed bill of rights contained the provision “[ t]hat 
excessive Bail, excessive fines, or cruel and unusual punishments not be 
demanded or inflicted,” but no provision concerning a right to bail.2"'

297 J. McMaster & F. Stone, Pennsylvania and the Federal Constitution 1787- 
1788, at 2 (1888) [hereinafter cited as McMaster & Stone].

298 g Letters of /Members of the Continental Congress 648 (Burnett ed. 1936).
299 McMaster & Stone 464-82.
390 Id. at 454-83, 559-64.
301 E. Dumbauld, The Bill of Rights and What It Means Today 11 (1957) [here

inafter cited as Dumbauld].
302 id. at 173.
303 Pa. Const, art. I, §§ 13-14; Pa. Const, art. IX, §§ 13-14 (1838), reprinted in 5 

Thorpe 3114; Pa. Const, art. IX, §§ 13-14 (1790), reprinted in 5 Thorpe 3101; Pa. 
Const. §§ 28-29 (1776), reprinted in 5 Thorpe 3089.

304 Dumbauld 200.
305 In 1868 North Carolina eliminated the right to bail from its Constitution. The 

Constitution of 1868 contained the historical English connection between the Petition 
of Right, the Habeas Corpus Act, and the excessive bail clause of the Bill of Rights 
of 1689. 2 Thorpe 2801-02. North Carolina’s Constitution of 1876 made no changes in

At the Pennsylvania ratifying convention of 1787, an articulate mi
nority objected strongly to the proposed federal constitution because 
it gave too much power to all branches of the central government with
out providing for a bill of rights which would limit such extensive 
powers and protect the rights of the people.299 * 301 They presented fifteen 
amendments, but were voted down. They continued the fight,3' " and 
their proposals were among the earliest to come to public attention. 
These proposals contained the substance of the ten amendments later 
added to the United States Constitution. Section four of these proposed 
amendments provided, “[tjhat excessive bail may not be required, nor 
excessive fines imposed, nor cruel or unusual punishments inflicted.” 2 
There was no clause providing for a right to bail in the proposed 
amendments. During a long and articulate fight in Pennsylvania for a 
federal bill of rights it was never suggested that the Federal Constitu
tion should contain a clause providing for a right to bail. Yet Pennsvl- 
vania continued to provide for such a clause in its successive constitu
tions.303 304

North Carolina also made proposals for a federal bill of rights.11 
Like Pennsylvania, the 1776 Constitution of North Carolina contained 
both a right to bail as well as a prohibition of excessive bail. But also 
like Pennsylvania, North Carolina proposed only the inclusion of the 
excessive bail clause for the federal bill of rights, but not of a right to 
bail.305
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Alt gcther. eight states submitted amendment proposals300—Pennsyl- 
vania. Massachusetts, Maryland, South Carolina, New Hampshire, Vir- 
_ New York, and North Carolina. Four of them, Pennsylvania, 
Virginia. New York, and North Carolina, proposed a clause containing 
a pr< hibition of excessive bail, excessive fines and cruel and unusual 
punishments which became the eighth amendment. Not one of the 
eight states proposed the inclusion of a provision regulating the right 
- bail. Such a demand was also absent from the suggestions of Thomas 
Jefferson. He wanted a bill of rights, and in his letter of July 31, 1788, 
t James Madison3' 7 he told him what it should contain. He did not 
su a right to bail. In a letter of August 29, 1789,* 3OS * 307 308 * he acknowledged 
rhe receipt of the declaration of rights which Madison sent him. He 
urged a few alterations, but said nothing about a right to bail.

this respect. Id. at 2823-24. The right to bail was left to statutory regulation. N.C.
Gm. Stat. V 1-409 to 39, 15-102 to 09 (1969).

S'”5See Dvmbavld 173-205 (1957).
307 13 The Papers of Thomas Jefferson 440-43 (J. Boyd ed. 1956).
308 15 id. at 364, 368.
3,r) Compare U.S. Const, amend. VIII with Va. Const. § 9 (1776).
310 Va. Compiled Laws, c. XIV, 1 Rev. Code of 1803, at 25 (2d ed. 1814).

Of particularly persuasive evidence are the developments in Virginia 
became many of its statesmen were influential in the formulation of 
• c Constitution, and many of the clauses of the Virginia Declaration 

f Kights became a model for the Federal Bill of Rights. For example, 
section nine of Virginia’s Constitution of 1776 became the eighth amend
ment/ ' To this day Virginia has retained the prohibition of excessive 

lil is a constitutional provision. Apparently to make it clear that the 
c mstitutional excessive bail clause did not grant any right to bail by 
implication, the Constitution of Virginia of 1902 added section 109 
which provided that the General Assembly shall provide by whom, and 
in what manner, applications for bail shall be heard and determined. 
This clause is still in effect.

Virginia acted quite differently with respect to a right to bail. This 
never has been a constitutional right, but has been left to statutory 
regulation. The first such statute was passed on December 5, 1785,310 
before rhe adoption of the United States Constitution and of the Fed- 
eral Bill of Rights. It provided that those were to be admitted to bail 
who were apprehended for any crime not punishable in life or limb. 
Even in cases punishable in life or limb, a party could be admitted to 
bail if there was only a light suspicion of guilt. But if the crime was 
punishable in life or limb, or if it was manslaughter, and there was 
good cause to believe the party guilty, he could not be admitted to bail. 
After conviction no bail would be allowed.
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On December 15, 1796, Virginia passed a new penal statute which 
drastically reduced the crimes punishable by death to murder in the 
first degree.311 This part of the statute went into effect on March 25, 
1800. On January 23, 1801, Virginia amended its bail act and pro
vided “that no person shall hereafter be bailable for any offence which, 
on the 25th day of March, in the year 1800, was punishable in life, or 
limb . . . unless there is only a slight suspicion of guilt.312 In spite 
of changing attitudes with respect to the death penalty, Virginia was 
nevertheless unwilling to deprive courts of the discretionarv power to 
deny release on bail to persons who were arrested under grave suspicion 
of having committed a serious crime, and who might be dangerous if 
released. The conviction that an inflexible constitutional regulation of 
a right to bail was not desirable, neither for the state nor for the Fed
eral Constitution, must have motivated the statesmen from Virginia 
when they formulated their proposals for the amendments to the United 
States Constitution.

311 Id. c. CCII, 1 Rev. Code of 1803, at 511.
312 Id. c. CCLXXI, 1 Rev. Code of 1803, at 580.

In 1789, Congress followed the example of Virginia. It enacted a 
statutory regulation of a federal right to bail, but refrained from in
cluding it in the Constitution. Thus it reserved for Congress the right 
to make legislative changes whenever required by changed circum
stances. It is thus clear from the above described events that neither 
on the part of the original states nor on the part of Congress was there 
any intention of providing for a right to bail in the United States 
Constitution.
(Part II of this article 'will be published in Issue VI of Volume 60.)
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Supermarket advertising abuse presents a serious and largely unrecog
nized threat to the American consumer. Starting with an extensive 
Federal Trade Commission study, Professors Boies and Verkuil add 
the results of a similar study conducted in New York City in an 
attempt to analyze the scope of this problem. Finally the authors 
analyze the impact of a recent Trade Regulation Rule and suggest 
possible direction for future regulation.

Accurate buyer information concerning prices and products is an 
c'sential element of competition in any market; in the retail food mar
ket such information is particularly critical. One of the primary 
methods bv which sellers in the food market—especially supermarkets— 
encourage purchases is the weekly advertisement of special sales on 
'elected items. Such sales have become a regular event of considerable 
significance.

The purchase of food is the most significant transaction in which 
rhe average family engages on a continuing basis. Food represents 17 
percent of the average consumer budget in this country, and for fami- 
ics with disposable income of $3000 or less this figure rises to over 

4 i percent.* 1 The impact of the weekly special on this vital activity is 
tremendous. Since the consumer is incapable of making individual 
price comparisons on each of the thousands of food items in the super- 
mirkets, he necessarily relies upon advertised specials when deciding 
which store to patronize. It has been estimated that consumers could 
save 10 percent or more on total weekly food bills simply by taking 
full and effective advantage of such specials.2 The ability to do so is, 
therefore, a matter of great consequence to the individual buyer. More
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over, since advertised specials have become a regular supermarket 
practice, the accuracy and reliability of such advertisements are vital 
to the competitive nature of the entire food industry; and the aggregate 
ability of consumers to avail themselves of special sales is a matter of 
concern to the economy as a whole.3

3 The food industry had retail sales of $76.05 billion in 1968. There are approximately 
282,300 retail food stores in the United States which divide this market. Of that 
number, 46,000 are chain stores owned by 4,241 companies. These companies in 1968 
had $51.6 billion, or 67 percent, of the total food sales despite the fact that they 
comprise less than 20 percent of the total sales outlets. See 36 Fed. Reg. 8780 (1971). 
On the assumption that food chains are the most likely users of special sales, it is 
possible that, if properly administered, special sales could increase the purchase po
tential of consumers by about $5 billion a year. Cf. id.

4 The theoretical model of buyer behavior maintains that customers will “shop 
around” to a limited extent. “To maximize his utility, the buyer searches for additional 
prices until the expected savings from the purchase equals the cost of visiting one more 
[store]. Then he stops searching and buys [from whoever] quotes the lowest price he 
encountered.” G. Stigler, The Theory of Price 2 (3d ed. 1966).

5 Hearings Relating to Retail Food Store Advertising and Market Practices Before 
the Federal Trade Cormrin 46 (Jan. 6, 1970) (Statement of Russel C. Parker, Ass’t to 
the Director, Bureau of Economics) [hereinafter cited as Parker Statement].

6 FTC Economic Report 4.
7 Id. This aspect of the problem appears at times to be self-perpetuating. Large 

chains with a significant share of the market successfully raise barriers to entry against 
new competition. The experience in Washington, D.C., indicates that in the last decade 
only two chains have attempted to break into the Washington market. One of these 
chains abandoned the market after a few years, and the other has not been a financially 
successful operation. Id.

Shoppers will often determine which supermarket to patronize on 
the basis of advertised specials at competing stores. However, where 
a specific advertised item is not available, it will usually not be to the 
shopper’s benefit in terms of time and transportation expense to go to 
another store;4 and it will be an unusually alert customer who checks 
each item purchased to determine whether it is priced consistently’ with 
the advertisement. Consequently, where advertised specials are cither 
unavailable or overpriced, the consumer is usually unwilling or unable to 
search for alternatives.

Abuse of this kind is particularly costly where large chain stores 
dominate the advertising media in a given area with their weekly’ sales 
specials.5 Pricing surveys conducted by the Federal Trade Commission 
have revealed that promotional activities vary according to market 
structure. The Commission specifically found that advertised special 
items were more frequently unavailable in the less competitive mar
kets.6 When established concerns are able to obtain this sense of market 
security, there is a greater tendency to abuse the practice of advertis
ing special items.7

This article will discuss the scope of the problem of unavailability' 
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and overpricing of advertised specials drawing from data collected in 
studies undertaken in Washington, D.C., San Francisco, California, 
Baltimore. Maryland, and New York, New York. It will also survey 
tho^e legal weapons which might be employed in an effort to secure 
rhe elimination of such abuses in advertising practices, and will focus 
up n rhe Federal Trade Commission’s recently enacted Trade Regula- 
t. >n Rule/ which seeks to prevent such abuses.

Scope of the Problem

Recently, a number of studies have been conducted concerning cur
rent practices of the retail food industry. Each has reached the con
clusion that supermarkets have for many years abused the practice of 
advertising special sales items. A number of these studies were con
ducted under the auspices of the Federal Trade Commission in the 
course of its continuing review of commercial problems. Another pri- 

. itelv sponsored study was recently concluded in New York City, 
• J. rhe results reached there demonstrate an exceptionally high rate 

of abuse.

federal trade commission studies

In July 1969, the Federal Trade Commission issued an economic 
report w hich presented detailed conclusions concerning supermarket 
advertising drawn from a 1968 Commission study of food pricing in 
rhe cities of San Francisco, California, and Washington, D.C? After 
initiating hearings to analyze pricing policy and practice, the Commis
sion's staff conducted price surveys to determine actual price patterns 
in these cities. The Commission concluded that higher prices were 
charged for food in low income areas, but attributed this to the lack of 
competition among supermarkets in such areas rather than to a con
scious effort on the part of supermarkets to exploit consumers.* 9 10

'Retail Food Stores Advertising and Market Practices, 16 C.F.R. § 424 (1972).
9 This report was compiled pursuant to a resolution of the FTC of October 11, 1967, 

directing an investigation of food retailers. FTC Economic Report 41, app. I.
10 Id. at 6.

: I he Commission noted the existence of many other food pricing studies which 
revealed results at least as serious as the Commission's study, but which may not have 
been conducted in xs accurate a fashion. Id. at 43, app. III.

Although the Commission was aware of the rather inconclusive 
results of similar studies, its own studies revealed significant discrep
ancies between supermarket promise and performance.11 For example, 
14 percent of the items advertised by all supermarket chain stores sur
vived in Washington, D.C., were unavailable and in San Francisco 
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six percent of the advertised sales items were unavailable.12 Only eight 
of the 137 stores surveyed in the two cities had every item available 
for potential customers.13 The range in the average number of items 
unavailable for the various chains was between three and 19 percent 
in Washington and between three and eight percent in San Francisco.14

12 Id. at 6.
13 Id. at 29.
14 Id. at 30.
15 Id. at 27.
16 This was a combined total of an average of 13.1 percent of advertised items not 

available and 8.2 percent of advertised items mispriced. Id. at 31.
17 Id. at 31 nn. 3-4.
18 Id. at 27. This was one of the deficiencies in the FTC studies which was corrected 

in the New York City survey. See App. infra.
19 Parker Statement 6.

The study demonstrated that there were a number of special sale 
items which, although available to the consumer, reflected deviations 
from the advertised special price. In 75 stores surveyed in Washing
ton, D.C., there was a nine percent price deviation in the special items 
advertised—4.6 percent being higher-priced deviations. In the 24 San 
Francisco stores surveyed, an 8.8 percent price deviation existed—three 
percent being higher-priced deviations.15 16

Finally, the study combined the percentages of special items not avail
able or mispriced to come up with what is, in effect, a total index of 
error in advertised food specials. In Washington, D.C., the average 
percentage of advertised items mispriced or unavailable was 21.3 per
cent.10 The figures for San Francisco were not computed because two 
chains in that study did not mark prices of items on special sales, but 
rather depended upon checkout clerks to charge the correct sales 
price.17 Since the Commission surveys did not involve actual shopping, 
there was no way to measure the reliability of pricing practices under
taken by those chain stores.18

The results of the Commission survey in Baltimore reveal a higher 
index of error than in Washington, D.C. In August 1969, the Com
mission surveyed two chains in Baltimore—A&P and Acme—and dis
covered that the percentage of advertised items unavailable or over
priced was 27 percent and 21 percent respectively.19

These statistics become more significant when considered in light of 
the supermarket chains’ own estimation of acceptable or necessary 
market error. As a part of the Commission’s study, chains submitted 
statistical data to demonstrate the existence of an unavoidable margin 
of error in advertising the sale of special items. For instance, in con
nection with the District of Columbia study, A&P claimed that price 
errors in its operations did not exceed .5 percent, Grand Union claimed 
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an error rate of less than one percent, and Safeway estimated an error 
rate of less than 2.5 percent.20 Thus, Commission surveys demonstrate 
a considerable deviation in pricing practices even beyond what the 
chains consider justifiable. Safeway, for instance, which acknowledged 
a justified price error rate of no more than 2.5 percent, was shown to 
have an average mispricing rate of 3.7 percent21 and an unavailability 
percentage of 19.2 percent22 for its stores surveyed in the Washington, 
D.C. area.

20 FTC 1 < ONOM1C Report 24.
«Id. at 35.
22Id. at 30.
23 Id. at 7; see Parker Statement 51.
- The reaction of the FTC staff regarding rain checks concurs in these conclusions: 

Rain checks impose no real penalty on the store and, thus, no incentive 
to maintain sufficient stocks. Since many customers will not bother to 
obtain “rainchecks,” the store may still find it advantageous to run out of 
low-price special items. Also, there is no compensation to the customer 
for the inconvenience incurred. He may want or need an item now, 
rather than next week; or he may not want to take the time necessary to 
obtain a “raincheck.”

Parker Statement 11.
25 Marginal utility theory indicates that many consumers will be unwilling to accept 

rain checks for most food items in the first place, preferring rather to purchase al
ternative products at the nonsale price, and that fewer still will utilize the rain check 
it it requires a return to the store within a specified limited time in the future. See 
note 4 supra and accompanying text. See also Parker Statement 51.

Obviously, chain supermarkets are hard pressed to excuse the results 
of the FTC survey. One of the most frequent excuses offered by the 
chains was the practice of issuing “rain checks” which permit a cus
tomer to obtain an advertised item for the same price at a later date 
if the item is out of stock on the date of sale.23 While in one sense 
rain checks represent an apology for nonperformance, the rain check 
policy may also be viewed as an intention of the supermarket chain to 
maintain an insufficient stock of advertised special items since many 
customers will not bother to obtain rain checks or take the steps neces- 
<rv to redeem them at a later date. As a result, failure to have items 
available may mean that the store will never be required to meet the 
advertised special price.24

Furthermore, the rain check solution fails to compensate the con
sumer for the frustration and inconvenience involved. He may desire 
a given item of food at the time he selects it and be forced to purchase 
a higher priced substitute if the item is unavailable. Additionally, since 
rain checks themselves are often honored only for a limited period, it 
may be inconvenient for the customer to return on a particular date 
to obtain the sale priced item.25 Thus, since sales are primarily an in
ducement to enter the store and, once there, to purchase nonsale items 
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as well as sales items, the issuance of rain checks for unavailable items 
frustrates the inducement aspect of the sale, and leaves the customer 
with a choice between nonsale items or an inconvenient return trip.

THE NEW YORK CITY STUDY

A supermarket advertising practices study recently completed in 
New York City indicates that the conclusions of the Federal Trade 
Commission in its studies discussed above are, if anything, conserva
tive when compared with the abuses prevalent in New York.26 This 
study, conducted by a private research group, was designed to produce 
types of data similar to the FTC studies for purposes of comparison.27

26 See App. infra.
27 See id.
28 See FTC Economic Report 44, app. III.
29 See App. infra.

A study of this type is, of course, only as valid as the procedures 
utilized in obtaining the results. As the FTC has noted on other occa
sions, there have been numerous studies conducted during the past 
decade which indicate significant abuses by supermarkets in various 
cities.28 It is certainly possible for one person to obtain an advertise
ment, shop the store involved, and determine if the store has fully 
complied with its offer. The results are of limited usefulness, however, 
and will not reveal the total impact that supermarket advertising prac
tices have on an entire community. To determine that impact it is 
necessary either to shop the entire universe of stores involved, or to 
shop a statistically relevant sample of stores which may serve as a basis 
for inferring facts about stores not shopped.

Conversely, the validity of the sampling procedure is not an element 
of the substantive charge of deception. Each supermarket which failed 
in its obligation to make advertised items substantially available with 
proper markings should constitute a substantive violation under appli
cable law whether or not other supermarkets in the chain are simi arlv 
in violation. The point of establishing valid sampling is to provide a 
basis for inferring the number of violations that may exist, and hence 
the scope of the remedy that is necessary.

In December 1970, five major supermarket chains were surveyed 
in Manhattan to determine the extent to which advertised food specials 
were actually available and properly priced in each store comprising 
the chains. The results demonstrated that the number of sale items 
unavailable in each of the five supermarkets during the survey period 
ran from a low of 20 percent to a high of 35 percent.29 The corre
sponding statistics in the Commission’s District of Columbia studies 
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reflect a low of three percent and a high of 19.2 percent unavailability.30 
The Xew York City study also shows that only about one-half of the 
special items actually made available were properly priced.31 Almost 
all of the mispricing was determined to be overpricing. The study fur
ther established that this overpricing resulted in higher food costs of 
considerable proportions.32 In each of the five supermarket chains 
surveved, the additional cost to the consumer of overpriced items alone 
—without considering the inconvenience and costs arising from unavail
able items—ranged from 18 to 27 percent above proper pricing.33 The 
total index of abuse in advertising practices by supermarkets in New 
York Citv, determined by combining the number of advertised special 
items that were unavailable with those that were overpriced, shows a 
low of 35 percent and a high of 55 percent.34 The problem and its 
sc< pe are easily recognizable. But the formulation of legal remedies 
and the implementation of effective controls have traditionally proved 
to be difficult tasks.

30 FTC Economic Report 31; see note 14 supra and accompanying text.
Amor [t the five chains surveyed, the range varied from a low of 47 percent of 

those items available and properly priced to a high of 61 percent. See App. infra.
82 See id.
» See id.
34 See id.; notes 16-19 supra and accompanying text.
85 See Developments in the Law—Deceptive Advertising, 80 Harv. L. Rev. 1005, 

1016 19 (1967). See also Bohlen, Misrepresentation as Deceit, Negligence, or Warranty, 
42 Harv. I.. Rev. 733, 734-35 (1929); Handler, False and Misleading Advertising, 39 
Yale L.J. 22, 25-27 (1929).

86 See Developments in the Law—Deceptive Advertising, 80 Harv. L. Rev. 1005,
1016-19 1 967). Scienter is a term used in pleading to signifv “an allegation setting
out the defendant’s previous knowledge of a state of facts which it was his duty to 
guard against, and his omission to do which has led to the injury complained of.” 
Grummcl v. Decker, 294 Mich. 71, 76-77, 292 N.W. 562, 564 (1940); see Newhall v. 
Ward Baking Co., 240 Mass. 434, 134 N.E. 625 (1922) (court held that advertisement 
of 100 percent purity and modem baking process applied only to use of wholesome 
ingredients, not the accidental presence of a nail embedded in a loaf of defendant’s 
bread).

Applicable Law

THE COMMON LAW

W hile the common law has long been regarded as inadequate to 
deal with the problems of false, misleading, and deceptive advertising 
in general,35 resort to common law principles seems even more futile in 
rhe case of misleading advertisements of supermarket specials. Tradi
tionally, problems associated with the establishment of scienter and 
detrimental reliance in actions based on fraud or deceit have proved 
fatal to the consumer’s cause.36 The consumer in a supermarket-specials 
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case will most likely be dissuaded from the outset by his inability to 
show proximate cause and damage. If he did in fact purchase an adver
tised item after finding it listed at a higher price than the one adver
tised, his decision to buy was arguably based upon the actual price of 
the item, and the chain of causality may well be broken. If the con
sumer finds that an advertised item is unavailable, he has suffered no 
damage other than the inconvenience of going to and from the store. 
And if he proceeds to do his regular shopping after having discovered 
that the advertised item is overpriced or unavailable, he may find that 
he is barred from attempting to establish that inconvenience as a basis 
of recovery.

STATE STATUTORY CONTROL

More effective enforcement of existing state statutes could serve as 
an invaluable aid in attempting to curb abuses in supermarket adver
tising. Today, most states have adopted some version of the so-called 
Printer’s Ink statute, which asserts that it is a misdemeanor to make false, 
deceptive, or misleading statements in advertisements.37 The model 
statute and most of its progeny have the distinct advantage over com
mon law remedies of not requiring proof of scienter or detrimental 
reliance.38 Indifferent enforcement, however, has vitiated the potential 
deterrent effect of these statutes.39 The Better Business Bureaus estab
lished in many jurisdictions to assume responsibility for enforcing the 
Printer’s Ink statutes have relied primarily on moral suasion rather 
than legal prosecution in their attempts to prevent dishonest advertis
ing.40

37 See 36 Yale L.J. 1155, 1157-58 (1927). Printer's Ink, a magazine of the advertising 
industry, sponsored a model deceptive advertising statute in 1911. It was well received, 
and by 1919, 28 states had passed a fraudulent advertising statute—20 of which followed 
the Printer's Ink model. Id. at 1157.

38 See id. at 1157. Unfortunately, not all states eliminated the scienter problem 
completely, as many changed the Printer's Ink model to make proof of the seller's 
knowledge a requirement for conviction. This element of knowledge serious!v weak
ened false advertising prosecution in those states. Murphy, The Ethics of Retail 
Price Advertising, 6 Antitrust Bull. 419, 421 (1961).

39 See Note, The Regulation of Advertising, 56 Colum. L. Rev. 1018, 1063-65, 1076-78 
(1956); Comment, Deceptive Advertising Practices, 39 Texas L. Rev. 903, 909-12 (1961). 
Effective enforcement in states depends in part on the extent to which courts allow 
“puffing.” In some courts, puffing is given a wide latitude. See State v. Massey, 95 
Wash. 1, 163 P. 7 (1917) (advertising pianos as “was $400, now $200” when prior 
price was no longer a reasonable retail figure due to depreciation was not false ad
vertising). Other states are more restrictive about puffing, and enforcement is thereby 
simplified. See Hogan v. McCombs Bros., 190 Iowa 650, 656, 180 N.W. 770, 773 (1921).

40 Printers Ink was reluctant to sponsor the statute unless there was some assurance 
that there would be an agency to supervise continuing enforcement. The result was 
the creation of Better Business Bureaus. However, these groups generally felt that
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Printer’s Ink statutes could be utilized along with federal remedies, 
however, to comprise a powerful legal arsenal to combat the problem 
of deceptive or misleading supermarket advertising. State statutes are 
certainly necessary in dealing with smaller, purely local merchants who 
escape the jurisdiction of the Federal Trade Commission.41 The recent 
creation of consumer affairs bureaus in state and local governments may 
serve to counteract current administrative inability or unwillingness to 
enforce these statutes.42 However, in light of the emergence of inter
state supermarket chains which presently dominate the food selling 
industry, state statutes alone are obviously inadequate.

their job would be better accomplished if they persuaded out-of-line advertisers to 
n end their ways, saving the threat of prosecution for extreme cases. Cole, Review of 
the Ten-Year Fight Against Fraudulent Advertising, Printer’s Ink, Mar. 3, 1921, 
at 121, 130; see Handler, False and Misleading Advertising, 39 Yale L.J. 22, 45-46 n.66 

1929). This soft-sell approach cut down considerably on criminal prosecution as a 
tool of enforcement.

41 The FTC has jurisdiction over any deceptive advertising disseminated via the 
mails or in commerce to induce purchases of food, drugs, devices, and cosmetics. 
15 US.C B 52-54 (1970). Since commerce is defined as commerce over state lines, 
the local merchant who avoids interstate activity and the mails escapes FTC juris
diction. See id. § 44. See generally Millstcin, The Federal Trade Commission and 
Fal-e Advertising, 64 Colum. L. Rev. 439, 455-57 (1964).

42 See notes 37-40 supra and accompanying text.
« 15 US.C. § 45 (1970).
44 FTC v. Sperry & Hutchinson Co., 40 U.S.L.W. 4241, 4243 (U.S. Mar. 1, 1972).

\s the Washington Post reported on the day after the decision was announced: 
“Ihe decision appeared to give the green light to FTC investigations of high pressure 
door to-door salesmen, unsolicited credit cards and other credit abuses that might not 
fall clearly within traditional FTC jurisdiction” Washington Post, Mar. 3, 1972, 
) A, at 1, col. 3. The New York Times expressed the view that the decision “could 
make the [FTC] a more potent watchdog for the American Consumer.” N.Y. Times, 
Mar. 3, 1972, at 1, col. 8.

46 15 U5.C. 41-51 (1970).

The Federal Trade Commission Act

On March 1, 1972, the United States Supreme Court in FTC v. 
Sperry c? Hutchinson Co. explicitly affirmed the broad power of the 
Federal Trade Commission under section five of the Federal Trade 
Commission Act43 “to proscribe practices as unfair or deceptive in their 
effect upon consumers regardless of their nature or quality as competi
tive practices or their effect on competition . ...” 44 The Court thus 
eliminated any speculation as to the power of the FTC to protect the 
consumer. While the S & H decision may well prove to be of monu
mental consequence in attacking conduct not rising to the antitrust 
level,45 it should be noted that there was ample, although heretofore 
ignored, precedent for the conclusion reached bv the Court.

The Federal Trade Commission Act46 was enacted in 1914 primarily 
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to protect the interests of competitive producers from the more harm
ful effects of their rivals’ actions. The legislative history of the Act 
indicated a desire to provide only “a general declaration [against] un
fair practices, [and to] leave it to the commission to determine what 
practices were unfair.” 47 The House Conference Report pointed out 
the futility of attempting to “frame definitions which embrace all un
fair practices.” 48 Such broad language would seem to justify the con
clusion that “unfair practices” should encompass situations other than 
those involving impediments to competition. Furthermore, it would 
seem that an unfair trade practice could be found where an advertiser 
was engaged in an activity which exploits the public, even in the 
absence of actual or probable deceit.

47 S. Rep. No. 597, 63d Cong., 2d Sess. 13 (1914). See generally H.R. Conf. Rep. No. 
1142, 63d Cong., 2d Sess. (1914); Baker & Baum, Section 5 of the Federal Tradt 
Commission Act: A Continuing Process of Redefinition, 7 Vill. L. Rev. 517 (1962). 
Kinter, Federal Trade Commission Regulation of Advertising, 64 Mich. L. Rev. 1269, 
1271-75 (1966).

48 H.R. Conf. Rep. No. 1142, 63d Cong., 2d Sess. 18 (1914).
49 FTC v. Gratz, 253 U.S. 421, 427 (1920).
50 The Gratz case set the tune for subsequent judicial handling of the Act. See, eg., 

FTC v. Raladam Co., 283 U.S. 643 (1931); FTC v. Sinclair Refining Co., 261 US. 
463 (1923); FTC v. Curtis Publishing Co., 260 U.S. 568 (1923).

51 Ch. 49, 1-5, 52 Stat. Ill (1938), amending 15 U.S.C. 41, 44, 45, 52-58 (1970).
52 283 U.S. 643 (1931).
53 Wheeler-Lea Act, ch. 49, § 3, 52 Stat. Ill (1938), amending 15 U.S.C. § 45 (1970).
54 Developments in the Lave—Deceptive Advertising, 80 Harv. L. Rev. 1005, 1025 

(1967).

However, the Act has not been so construed. In 1920, the Supreme 
Court held that the Commission could attack a trade practice as unfair 
only when it found a “dangerous tendency unduly to hinder competi
tion or create monopoly.” 49 Thus, the Court established a definition 
of unfair trade practices which took notice only of those practices which 
suggested anticompetitive impact.50

In 1938, Congress enacted the Wheeler-Lea Act51 in reaction to the 
Supreme Court’s ruling in FTC v. Raladam Co.52 which had confirmed 
the judicial restrictions upon FTC jurisdiction, brushing aside the de
ception of consumers as insufficient to warrant FTC jurisdiction. The 
1938 Act extended FTC jurisdiction to unfair or deceptive acts or 
practices occurring in commerce.53 With regard to the problem of 
false advertising, it is difficult to discern exactly why such a statutory 
extension was necessary. It has been noted elsewhere that “an adver
tisement that misleads consumers also potentially shifts sales from honest 
competitors, and it is doubtful that the theoretical difference between 
a deceptive practice and an unfair method of competition has genuine 
impact on the course of Commission action.” 54 Nevertheless, in light of 
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the strict judicial construction placed upon the original Act by the 
courts. Congress felt compelled expressly to extend the jurisdiction 
of the Commission in order to “[place] the consumer’s interest in pro
tection against deception on a par with the interest of competitors in 
fair trade practices and [make] possible more vigorous FTC action 
against a wide range of deceptive practices.” 55

55 Id. at 1021.
56 FTC V. Colgate-Palmolive Co., 380 U.S. 374, 384 (1965).
67 Id. at 388.

FTC v. Brown Shoe Co., 384 U.S. 316, 321 (1966).
69 291 US. 304 (1934).
60 The Keppel decision was rendered prior to enactment of the Wheeler-Lea Act, 

and thus rested heavily upon its finding of unfair competition. However, strong 
strains of consumer protection were evident in the Court’s dicta. See id. at 313. Prior 
ro the S ¿' H case, Keppel had been relied upon most heavily by the United States 
Court of Appeals for the Seventh Circuit, which called it “a landmark case.” Gold- 
burg v. FTC, 283 F.2d 299, 301 (7th Cir. I960)-, see, e.g., Bear Sales Co. v. FTC, 
:'2 1 2d 96 (7th Cir. 1966); Dandy Products, Inc. v. FTC, 332 F.2d 985 (7th Cir. 
1964); Walter H. Johnson Candy Co. v. FTC, 78 F.2d 717 (7th Cir. 1935). The 
S’ preme Court in S è H called Keppel “[tlhe leading case which recognized a role

rhe FTC beyond that mapped out in Gratz . . . .” FTC v. Sperry & Hutchinson 
Co., 40 U.S.L.W. 4241, 4244 (U.S. Mar. 1, 1972); see notes 49-50 supra and accom
panying text.

61 291 US. at 309.
«2 Id. at 313.

In 1965, the Supreme Court recognized the fact that the Act had 
been amended to demonstrate “Congress’ concern for consumers as 
well as competitors.” 56 The Court’s opinion in FTC v. Colgate-Pal- 
violive Co. emphasized that section five did indeed apply to “methods 
designed to get a consumer to purchase a product.” 57 In 1966, the 
Court reiterated its rejection of a restrictive reading of section five, 
and spoke of the FTC’s “broad powers to declare trade practices un
fair.” 58 *

It is interesting to note, however, that the S & H opinion did not rely 
primarily^ upon these sources of support. Rather, its emphasis was on 
FTC v. R.F. Keppel ó Brothers Co.™ a 1934 case which, until the 
S c' H decision, had received limited attention from courts outside of 
the Seventh Circuit.60 Keppel involved the use of a lottery gimmick, 
whereby voungsters were induced to purchase allegedly inferior or 
smaller pieces of candy by the chance that they might win a penny or 
a prize in their packages. The Court conceded that the practice in
volved no fraud or deception.61 It held, nevertheless, that “the competi
tive method [was] shown to exploit consumers, children, who are 
unable to protect themselves.” 62 The Court thus agreed with the 
Federal Trade Commission that the practice was unfair within the 
terms of the Federal Trade Commission Act, and found that it was



1206 The Georgetown Law Journal [Vol. 60:1195

“unnecessary to attempt a comprehensive definition of the unfair meth
ods which are banned, even if it were possible to do so.” 63 The Court 
found that although the FTC’s statutory powers were very broad, it 
was still necessary that “[n]ew or different practices ... be considered 
as they arise in the light of the circumstances in which they are em
ployed.” 64

™ Id. at 314.
64 Id.
65 Id. at 309.
66 FTC V. Sperry & Hutchinson Co., 40 U.S.L.W. 4241 (U.S. Mar. 1, 1972).
67 See Comment, Deceptive Advertising Practices, 39 Texas L. Rev. 903 , 908 (1961).

The Court adopted this approach in Keppel, which dealt with the 
exploitation of children specifically as consumers unable to protect their 
own interest:

[TJhe method of competition adopted by [the advertiser] in
duces children, too young to be capable of exercising an intelli
gent judgment of the transaction, to purchase an article less de
sirable in point of quality or quantity than that offered at a 
comparable price in the straight goods package . . . .65 66

The situation confronting supermarket customers is analogous to 
that of the children in the Keppel case. They, too, are virtually help
less at the hands of unscrupulous advertisers. Without means of know
ing in advance which items will be unavailable or overpriced when 
they arrive at the market, consumers are forced to rely upon repre
sentations made in the supermarket’s weekly advertisements. Once in 
the store, these consumers are unable to discern effectively differences 
in price and, as a result, may purchase less desirably priced items. Since 
the Keppel rationale has now been expressly applied to exploitative 
practices involving adults,60 it should be readily available for Commis
sion use in the present context, especially since the S & H decision em
ployed it as a departure point for its analysis of the FTC’s power under 
section five.

In related contexts, the FTC has implemented the Wheeler-Lea Act 
by focusing upon the misrepresentation of the quality or character of 
a product; the use of fictitious, garbled, or exaggerated testimonials; 
the misrepresentation of the medicinal or curative properties of a prod
uct; the misrepresentation of the origins of a product; pictorial mis
representation; and the misrepresentation of prices.67 With regard to 
the latter category, the Commission has focused on representations that 
the selling price of a product is a bona fide reduction of the regular 
price, when in fact the product rarely, if ever, had been sold at the 



1972] Supermarkets 1207

former price. Thus, a chain store’s use of the term “manufacturer’s 
list price" in advertising small appliances, when the product was never 
sold at that price, has been found to be deceptive.65 * * * A deceptive prac
tice was also found where an inflated “ordinary” price was to be re
duced to a “special” price, even though the offered price represented 
the item’s actual value.69

Giant Food, Inc. v. FTC, 116 U.S. App. D.C. 227, 322 F.2d 977 (1963), cert, 
denied, 376 U.S. 967 (1964).

p' Niresk Industries, Inc. v. FTC, 278 F.2d 337 (7th Cir.), cert, denied, 364 U.S. 883
(1960).

''The United States Court of Appeals for the Seventh Circuit has expressed this 
concept of the totality of impression which an advertisement creates as: “The ultimate
impression upon the mind of the reader arises from the sum total of not only what 
is said but also of all that is reasonably implied.” Aronberg v. FTC, 132 F.2d 165, 167
(7th Cir. 1942).

71 Questions as to the meaning of advertisements and their capacity for deception 
arc factual. The Commission’s determinations on these questions will not be disturbed 
on appellate review unless they are either arbitrary’ or clearly wrong. See Rhodes 
Pharmacal Co. v. FTC, 208 F.2d 382, 387 (7th Cir. 1954), revyd in part on other 
grounds, 348 US. 940 (1955).

72 L. & C. Mayers Co. v. FTC, 97 F.2d 365, 367 (2d Cir. 1938).
'-See, e.g., FTC v. Raladam Co., 316 U.S. 149 (1942); Montgomery Ward & Co. v. 

FTC, 379 F 2d 666 (7th Cir. 1967); Carter Products, Inc. v. FTC, 323 F.2d 523 (5th 
Cir. 1963).

7416 CT.R. 238.0-238.4 (1972). The guidelines were adopted for use by the 
FTC staff on November 24, 1959, and were released to the public on November 7, 
1967, in an attempt to encourage voluntary cooperation. See 32 Fed. Reg. 15,540 
(1967).

75 16CT R. 5 238.0 (1972).

In proving a misrepresentation under the Act, the meaning conveyed 
and the impression made in the mind of the reader—not what the 
advertisement actually said—are determinative.70 The likelihood of the 
occurrence of a deception and the capacity to deceive are the criteria 
by which allegedly deceptive advertisements should be judged.71 With 
regard to actual deception, “it is sufficient that the sale of the product 
be other than as represented.” 72

1 he provisions of the Federal Trade Commission Act have been 
applied to advertisements having an anticompetitive effect—that is, 
where one advertises falsely to attract patronage from a competitor.73 
The FTC has long been concerned with the need for a seller to main- 
r.iin adequate stocks of advertised merchandise, as illustrated by the 
Commission’s adoption of guidelines governing “bait advertising” in 
1959.74 Bait advertising is defined as “an alluring but insincere offer to 
sell a product or service which the advertiser in truth does not intend 
or want to sell. Its purpose is to switch customers from buying the 
advertised merchandise, in order to sell something else, usually at a 
higher price. . . .” 75 Although a statutory duty is now imposed upon 
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the FTC to protect both the competitor and the public, the former 
has always been more likely to prod the Commission to an investiga
tion, as a competitor has more time, money, and a greater stake in such 
an investigation than does a single customer. Indeed, the consumer 
might well be helpless in the absence of some action by the competitor.

The standards described above have never been applied specifically 
to the misleading use of supermarket specials. The bait advertising pro
visions, for instance, contemplate the advertisement of a specific non- 
available item as a means of attracting consumers into a store. Adver
tised specials are generally not of themselves designed to focus on one 
unavailable item as a means of attracting consumers. However, if an 
advertised special is not available at all, it could be viewed as a bait 
transaction, since once a consumer enters the store in reliance on the 
advertisement he will likely complete his shopping even though his 
expectations have been frustrated.76 Arguably, this same rationale 
would apply where special sale items are available only at a higher than 
advertised price.

76 Typically, a supermarket customer enters the store, takes a cart, and begins 
shopping. Many times a customer will not discover that the sale item is not available 
at the sale price until he is midway through his shopping list. To avoid a charge 
of bait advertising at this point, it would seem that the supermarket’s only choice 
would be to make a comparable item available at the sale price. See notes 95-97 infra 
and accompanying text.

77 See FTC v. Sperry & Hutchinson Co, 40 U.S.L.W. 4241, 4244 (U.S. Mar. 1, 1972).
78 Retail Food Stores Advertising and Market Practices, 16 C.F.R. § 424 (1972).

Thus, once it has been established that a supermarket chain is en
gaged in interstate commerce, it would seem that an unfair practice 
could be found upon a showing either of actual deception on the part 
of the advertiser, as in the bait advertising situation, or of a natural 
and probable tendency to deceive or exploit, as in the case of an adver
tiser consistently having special sale items unavailable or overpriced.

In light of the broad language in theSéH decision, which serves to 
revitalize the Keppel rationale,77 there seems to be little doubt but that 
the FTC is empowered jurisdictionally to act in defense of the abused 
supermarket consumer.

THE FTC REGULATION RULE

After considerable analysis, the Federal Trade Commission has re
cently issued a trade regulation rule applicable to supermarket adver
tising which regulates the problem of mispricing and unavailability of 
advertised food items.78 This ruling, which became effective on July 
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12. 19’1. is the result of several years of Commission hearings and 
studies.79 The rule asserts that it is a violation of sections five80 and 1281 82 
of the Federal Trade Commission Act for any retail food store to offer 
any product for sale by advertisement in any store that does not have 
such item in stock and readily available to customers, and to fail to 
make any advertised items available for sale at or below the advertised 
prices/- The rule thus strikes at the very abuses prevalent in the adver
tising of food specials as found by the surveys discussed above.

: 'See 36 Fed. Reg. 8777 (1971). A notice of the proposed rule was published in 
rhe Federal Register on November 14, 1969. 34 Fed. Reg. 18,252 (1969). Public
hearings were held on January 20, January 21, March 24, and March 25, 1970. See 
35 Fed Reg. 326 (1970).

80 15 US.C. § 45 (1970).
81 15 US.C. S 52 (1970).
82 16CJ.R. §5 424.1 (b)(1) (i), 424.1 (b)(2) (1972).
«3 Id. 5 424.1 (b)(1)(H).
’l/J. ' 424.1, note 111. Whereas general disclaimers (e.g , “Not all items are avail

able at all stores.”) are not considered to be acceptable, specific disclaimers (e.g., 
Available only at stores featuring delicatessen departments.”) are acceptable. Id. notes 

ii-in.
sr' 16 C.F.R. § 424.1, note I (1972). This is one of the changes from the original 

proposed rule which specifically stated that a rain check would be considered non- 
compliance and gave no consideration to it as an ameliorating factor. See 34 Fed. 
Reg. 18,252 (1969).

«« 34 Fed. Reg. 18,252 (1969).

Because of inherent difficulties in drawing a broad rule of compli
ance, numerous exceptions to the rule exist. The regulation rule spe- 
cifically states that one defense to an alleged violation of the unavail
ahi'ltv aspect will be records that show that an advertiser ordered suffi
cient quantities of advertised products to meet reasonably expected 
demands.83 As a second defense, the rule defines certain acceptable 
disclaimers concerning availability which could appear in the advertise
ments.84

The rule charges the Commission to consider all circumstances sur
rounding the delivery of advertised products which were actually or
dered. including any circumstances beyond the advertiser’s control. 
The availability of rain checks is also deemed relevant to any violation, 
but is not of itself considered to be compliance with the rule.85 Thus, 
rhe rerailer’s liability for unavailability of advertised items is clouded 
bv a complex set of exceptions and defenses. These defenses were the 
result of strong lobbying efforts by supermarket and trade association 
representatives who appeared at public hearings held in connection with 
rhe passage of the rule. The ultimate effect of the efforts of these 
groups can be measured by the fact that the rule, as initially proposed 
and as published before the hearings, failed to contain the defenses and 
exceptions mentioned above.86
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There are, however, no exceptions or defenses to the second aspect 
of the rule, the requirement that all sale items be priced at or below 
the sale price. The result is that under this requirement the supermar
ket’s liability for overpricing is virtually absolute. The only possi
ble avoidance of a per se rule on overpricing is contained in note I of 
the rule which provides that the Commission should consider, in de
ciding to apply the rule, whether advertised items “were not made 
available at those prices due to circumstances beyond the advertiser's 
control.” 87 The question as to what would constitute such circum
stances has not yet been answered.

87 16 C.F.R. § 424.1, note I (1972).
88 36 Fed. Reg. 8779 (1971).
89 In theory, imposition of fines on a per-vio’ation-pcr-day basis could result in the 

imposition of mammoth penalties on a large chain with what is now a low rate of 
pricing errors.

At any one time, Safeway has on display more than 200,000,000 packages 
that have been individually price marked. A one percent pricing error 
rate would mean 1,000,000 ‘high-side’ pricing errors. If all ‘high-side’ 
pricing errors are prohibited (the proposed rule would absolutely prohibit 
all such errors on advertised prices), they could be penalized at a rate 
of $5,000 per error per day, or $5 billion for each day of violation.

Id. The $5,000 penalty would be levied after the Commission has applied the rule in 
an adjudicative hearing, obtained a cease and desist order, and the United States his 
sued to recover the penalty in a civil action. $5,000 is the maximum penalty for a 
violation. 15 U.S.C. § 45(1) (1970).

At public hearings held prior to final passage of the rule, supermarket 
and trade association representatives argued that the proposed rule 
was inflexible because it required a retailer to have 100 percent of nil 
advertised items properly priced. The supermarket’s position was sum
marized as follows:

There is an irreducible amount of human error that makes pric
ing perfection unattainable. There are the simple mistakes bv the 
clerk marking the price on an item, mistakes by the advertising 
department in writing the price to be put in the advertisement, or 
confusion resulting from the fact that the clerks have neglected 
to remove all of the regular stock marked at the regular price?8

Although the final version of the rule does not clearly indicate what 
circumstances will be considered beyond the retailer’s control, such 
circumstances may arguably be interpreted to include the “irreducible 
amount of human error” referred to by the supermarkets.

Indeed, if the rule is not so interpreted, enforcement procedures 
would become unworkable. Assuming that each individual pricing error 
amounts to a separate violation of section five, a supermarket could, 
strictly speaking, be fined $5,000 per error per day.89 Since the FTC 
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has discretion in the enforcement of its rules, it is highly unlikely that 
a supermarket, with even a one percent error rate in overpricing, would 
be charged with a violation. Certainly at that level, it may be success
ful-v argued that it is a circumstance “beyond the advertiser’s control” 
to reduce the error rate any further.

On the other hand, it becomes less clear whether a retailer still should 
be able to have his conduct exempted from application of the rule 
if his overpricing exceeds an error rate of about one percent. Beyond 
this figure, there may be considerable doubt as to whether the retailer 
is acting responsibly in his pricing practices. It is at this stage that the 
Commission will be required to make the determination as to when it 
will consider a retailer’s pricing practices to be sufficiently deviant to 
trigger an application of the rule.

This judgment must be made during early stages of the FTC’s en
forcement. The overpricing percentage cutoff will undoubtedly be 
largely7 an arbitrary one. There is no completely effective method to 
determine at what precise level errors become proof of culpability. 
Perhaps the best solution for the Commission would be to accept the 
only overpricing figures now available—those supplied by the super
markets. For instance, in Washington, D.C., it was admitted by the 
supermarkets that their mispricing percentage was in many cases as 
high as 2.5 percent. This figure, since it was suggested voluntarily, cer- 
rainly cannot be objected to by supermarkets as a cutoff on liability. 
While some would argue that it is irresponsible for the Commission to 
accept industry figures, the Commission’s role in this area is a precarious 
one and involves a sensitivity to potential impact on the consumer. If, 
for instance, the Commission were to trigger application of the rule 
igainst a retailer who has a lower percentage margin of overpricing, 
there is the obvious possibility that the retailer, in improving his prac
tices as a result of a consent decree or cease and desist order, may 
sin ply increase the overhead attributable to preparing pricing informa
nt and pass that cost on to the consumer. Since the Commission has 
no power to regulate the prices of goods sold by retailers, this is always 
a real possibility. But by accepting the percentage of error level already 
on record, the Commission could avoid interference with currently 
prevalent price levels. This is based on the assumption that supermarkets, 
would not claim a percentage of error figure they could not absorb with 
existing personnel.

W hile it is always open to supermarkets to increase compliance costs, 
there will be a point at which the competitive process and public 
opinion will discourage these additional costs from arising. If the Com
mission does no more than accept the industry’s own measure of accept
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able performance it will minimize any arbitrary intervention into the 
market.

Moreover, even by accepting the industry’s own standard, the Com
mission would immediately be faced with numerous violators against 
whom the rule should be applied. In the Commission’s study of the 
Washington, D.C., market, 4.6 percent overpricing was revealed.90 
In the New York City study, the overpricing percentages were con
siderably higher—the percentage of advertised items overpriced in the 
five chains surveyed ran from a low of 7.14 percent to a high of 25.19 
percent.91 Enforcement proceedings under the rule could proceed 
without hesitancy in these cities, and there could be no rational excuse 
presented by the supermarkets to justify overpricing percentages as 
high as these.

90 FTC Economic Report 27. The San Francisco study revealed that there was 
only a three percent price deviation, which may justify the Commission in not im
mediately applying the rule to the supermarkets in that city. See id.; note 15 supra 
and accompanying text.

91 See App. infra.
92 FTC Economic Report 30; see note 14 supra and accompanying text.
93 See note 29 supra and accompanying text.
94 16 C.F.R. § 424.1, notes II-III (1972); see note 84 supra and accompanying text.
95 See note 85 supra and accompanying text. Presumably rain checks would be rele

vant if the supermarket’s unavailability percentage was quite low within the gray area 
of two or three percent.

Unavailability of sale items is also a severe problem in Washington, 
D.C., and in New York City. The figures show that in Washington the 
range of unavailability ran from a low of three percent to a high of 
19 percent,92 and in New York the percentages ran from a low of 
27.98 percent to a high of 35.16 percent.93 Here again, the percentages 
are clearly beyond any level that the supermarkets might justify as an 
acceptable or necessary percentage of error. Since the Commission’s 
rule rejects general disclaimers in advertising, such as “not all items 
available at all stores,” 94 as a defense to product unavailability, super
markets which have unavailability figures as high as those in Washington 
and New York City would clearly seem to be in violation of the rule.

Moreover, a rain check policy is not a defense to unavailability and 
should not serve to ameliorate the impact of the rule where supermar
kets have high unavailability percentages.95 Other solutions must be 
offered by supermarkets themselves. One of the best policies for com
plying with the spirit of the rule in the face of problems of availability 
is that followed by the Bohack supermarkets in New York Citv. If a 
particular item is unavailable at any one of its particular stores, Bohack 
offers the customer either a rain check or a comparable item at the 
sale price. The question of what is “comparable” may have been 
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troublesome in the past, but the new trend toward unit pricing by 
supermarkets96 and the fair labeling and packaging rules recently prom
ulgated bv the FDA and FTC97 should make the definition of compara
bility much clearer to the consumer and offer a viable, immediately 
available alternative to the unavailable item.

96 See N.Y. Times, June 2, 1971, at 43, col. 1.
Both the FDA and the FTC have promulgated regulations dealing with “cents-off” 

promotions and economy size package promotions. 36 Fed. Reg. 23,056 (1971) (FTC); 
36 Fed. Reg. 25,219 (1971) (FDA).

98 See App. infra.
99 Robert Pitofsky, Chief of the Federal Trade Commission Consumer Protection 

Bureau, which will implement the Trade Regulation Rule, indicated that the Com- 
mission will commence studies of supermarket advertising practices in various major 
cities, similar to the ones they have conducted in the past. The regional FTC offices 
would be greatly assisted in their enforcement program by receiving the results 
of reliable private surveys. Interview with Robert Pitofsky, Chief of Federal Trade 
Comm'n Consumer Protection Bureau, Oct. 1970.

100 Bristol-Myers Co. v. FTC, 138 U.S. App. D.C. 22, 27, 424 F.2d 935, 940 (1968), 
cert, denied, 400 U.S. 824 (1970).

Obviously, the Commission’s advertising practices rule must be ap
plied with care and judgment. The particular problems under the rule 
which raise close questions should be worked out by the time the 
Commission has completed proceedings against those supermarkets 
which are now acting in clear violation of the rule. Indeed, one of the 
Commission’s first assignments should be to survey supermarket adver
ting practices in the United States and then determine which areas 
most need their immediate attention. In this connection it is quite 
possible for consumer groups to make a major contribution. Using 
techniques similar to those in the New York City survey98 these groups 
could gather data on advertising practices in various cities and forward 
this information to the FTC Consumer Protection Bureau,99 thereby 
accelerating the Commission’s enforcement program.

RULEMAKING POWER OF THE FTC

The question of Federal Trade Commission jurisdiction to issue sub
stantive trade regulation rules is a question of major significance yet 
to be considered in depth by the courts. At present, there exists no 
definitive appellate decision elucidating whether the FTC has statutory 
power to issue substantive rules. This is so partially because of the 
timing of judicial attack on administrative action. It has been held that 
a proposed trade regulation rule may not be attacked prior to its adop
tion on the grounds that the Commission has no statutory or consti
tutional authority to promulgate such a rule, because a question of 
this sort is not yet ripe for review.100 Indeed, the Commission’s regu
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lation rule may not be attacked until after the rule actually has been 
enforced.101 Once enforced, however, objections will undoubtedly be 
made concerning the Commission’s jurisdiction to issue such rules.

101 Id. The test for ripeness of adjudication before enforcement of a rule is based 
on whether the rule itself has a significant pre-enforcement impact on the challengers. 
For instance, where the Secretary of Health, Education, and Welfare issued regulations 
requiring manufacturers of prescriptions and drugs to utilize labels and advertisements 
which carried generic names as well as proprietary names, there was an instant burden 
upon the manufacturer which made the rule ripe for challenge even though the 
manufacturer had not been subject to enforcement proceedings under the rule. 
Abbot Laboratories v. Gardner, 387 U.S. 136, 152 (1967); accord, Gardner v. Toilet 
Goods Ass’n, 387 U.S. 167, 171-74 (1967). However, where no “advance action" is 
required of those who are subject to the rule, a pre-enforcement challenge is not 
considered ripe. See Toilet Goods Ass’n v. Gardner, 387 US. 158, 164-66 (1967). 
This is the case with the supermarket advertising rule promulgated by the FTC.

102 When it first proposed the supermarket rules, the FTC defined its rulemaking 
power as follows:

For the purpose of carrying out the provisions of the statutes administered 
by it, the Commission is empowered to promulgate rules and regulations 
applicable to unlawful trade practices. Such rules and regulations express 
the experience of the Commission based on facts of which it has knowledge 
derived from studies, reports, investigations, hearings, and other proceed
ings, or within official notice, concerning the substantive requirements of 
the statutes which it administers.

When a trade Regulation Rule is relevant to any issue involved in an 
adjudicative proceeding thereafter instituted, the Commission may rely upon 
the rule to resolve the issue, provided that the respondent shall have been 
given a fair hearing on the applicability of the rule to the particular case.

Protection of the consuming public from false, misleading, deceptive, 
or unfair labeling or advertising of products is a prime duty of the 
Commission.

34 Fed. Reg. 18,253 (1969).
103 FTC, Statement of Purpose and Basis for Trade Regulation Rule of Cigarette 

Advertising, 29 Fed. Reg. 8325, 8367-73 (1964).
104 Traditionally called “trade regulation rules,” they “express the experience and 

judgment of the Commission . . . concerning the substantive requirements of the 
statutes which it administers.” FTC Rules of Practice § 1.12(a) (Supp. 1971).

The Commission now takes an expansive view of its power to promul
gate rules, and of the impact of those rules in later enforcement pro
ceedings. In essence, the Commission takes the position that the rule is 
conclusive in any subsequent administrative proceeding and the only 
issue to be tried is whether or not the rule should be applied in a given 
case.102 The Commission first took this position concerning its authority 
to issue substantive rules and the evidentiary effect to be accorded them 
less than 10 years ago.103 It is partially because of this recent assertion 
of statutory authority that the Commission’s jurisdiction is likely to be 
challenged.

The challenge to the Commission’s rulemaking authority may be 
stated briefly. No one has contended that the FTC lacks the power 
to issue “interpretive” rules.104 What is disputed is the Commission's
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authority to issue “substantive” rules, which purport not merely to 
reflect its interpretation of the Federal Trade Commission Act, but 
which go on to accord that interpretation some degree of legal signifi
cance. The argument is essentially two-fold—first, that the Act does 
not expressly confer such authority upon the Commission;105 and, 
second, that any such assertion of authority conflicts with the proce
dural provisions of section five of the Federal Trade Commission Act106 
and section seven of the Administrative Procedure Act.107 It is true that 
neither the language of the Federal Trade Commission Act nor its 
legislative history specifically indicates that Congress intended to grant 
the Commission power to issue substantive rules determining what 
practices are unfair or deceptive.108 109 The argument can be made that 
when Congress intends to confer such power upon the Commission, 
it does so in a clear and unambiguous manner.100 The merits of this 
argument have been discussed in detail elsewhere,110 and will not be w 7

los Very early in the Commission’s history, it stressed that what were then called 
trade practice submittals” would have no substantive impact. The Commission took 

the position that, when a complaint had issued charging a violation of a practice 
condemned bv a trade practice submittal, the respondent would come in entirely 
without prejudice on the part of the Commission and any practice which was chal
lenged would be examined from the beginning. See Federal Trade Commission, Trade 
Practice Submittals, 1919 to 1923, at 27, cited in G. Henderson, The Federal Trade 
Commission 81 (1924). But see FTC Rules of Practice § 1.12(c) (Supp. 1971) 
f“[T]he Commission may rely upon the rule to resolve [anl issue, provided that 
rhe respondent shall have been given a fair hearing on the applicability of the rule 
to the particular case.”).

106 Federal Trade Commission Act § 5, 15 U.S C. 5 45 (1970).
107 Administrative Procedure Act § 7, 5 U.S.C. § 556 (1970).
10« See 15 U.S.C. § 45 (1970); H.R. Rep. No. 533, 63d Cong., 2d Sess. (1914); 51 

Cong. Rec. 9047, 9049-50, 9056-57, 14,932, 14,938 (1914). But see 15 U.S.C. § 46(g) 
1970) empowering the Commission “to make rules and regulations for the purpose 

of carrying out the provisions of the Act”).
109 See, e.g., Robinson-Patman Price Discrimination Act § 2(a), 15 U.S.C. § 13(a) 

'1970); Fur Products Labeling Act § 8(c), 15 U.S.C. § 69f(b) (1970); Textile Fiber 
Products Identification Act 3(a)-(c), 15 U.S.C. 70a(a)-(c) (1970).

110 See generally Robinson, The Making of Administrative Policy: Another Look 
ft Rulemaking and Adjudication and Administrative Procedure Reform, 118 U. Pa. 
L. Rev. 485, 490-96 (1970); Shapiro, The Choice of Rulemaking or Adjudication in 
the Development of Administrative Policy, 78 Harv. L. Rev. 921, 960-61 (1965).

111 See 1 K. Davis, Administrative Law Treatise § 5.04, at 123-28 (Supp. 1965). 
See also Robinson, supra note 110, at 490-96; Shapiro, supra note 110, at 965-67; Sym
posium-Reflections on the Conduct of an Administrative Hearing, 20 Ad. L. Rev. 101, 
126 (1967).

debated at length here. It should be noted, however, that at least one 
prominent commentator favors FTC creation of substantive rules based 
on the power to take official notice.111

Moreover, in terms of administrative efficiency, the trade regulation 
rules are unassailable. As the FTC previously has noted, the altérna
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tive practice of case-by-case adjudication is an “inefficient method of 
dealing with a problem common to an entire industry.” 112 Certainly, 
if the trade regulation rule was effective in dealing with the widespread 
cigarette advertising problem,113 it would be even more effective in 
monitoring supermarket advertising. In an industry characterized by 
many retailers, it is virtually impossible to police their practices effec
tively by adjudication. This is especially true where the violations 
themselves must be measured in terms of their overall impact on an 
individual’s food budget, and where it is necessary to establish some 
percentage of reasonable error.114

112 FTC, Statement of Basis and Purpose of Trade Regulation Rule of Cigarette 
Advertising, 29 Fed. Reg. 8325, 8368 (1964).

113 It has been questioned whether a rulemaking approach was necessary in the 
cigarette industry which is dominated by a few large sellers who could have been 
joined as defendants in an adjudicative proceeding. See Robinson, supra note 110, 
at 517.

114 See notes 1-2, 90-94 supra and accompanying text.
115 The Commission, through its Consumer Protection Bureau, has recently instituted 

a broad-gauge review of advertising practices generally. In September 1971, the 
Commission instituted television advertising hearings to determine whether advertise
ments aimed at children should be monitored because of children’s vulnerability to 
suggestion and their immaturity of judgment. N.Y. Times, May 13, 1971, at 1, col. 3. 
In addition, the Commission has also announced that it will require all major industries 
to substantiate their advertising claims by filing data in support of such claims with 
the Commission. This data would then be available for use by the public. Id. June 11, 
1971, at 1, col. 2.

The trade regulation rule offers the possibility of industry regulation 
that cannot be achieved either by FTC adjudication, by other agency 
action, or by litigation at the state level. The awakening of the FTC 
to consumer problems generally115 has been achieved largely in terms 
of rulemaking, and it is doubtful that the agency could perform nearly 
as well were it forced to act in an adjudicative context.

Conclusion
The Commission’s new rules on the regulation of supermarket adver

tising practices highlight and seek to correct an area of commercial 
activity that has long been subject to considerable abuse. Studies have 
shown that advertised special items are frequently unavailable, or if 
available, mispriced. The mispricing usually involves overpricing. In 
many cities such instances of overpricing and unavailability effectively 
negate the advantages of special sales to the consumer. The Commis
sion’s new trade regulation rule is a considered attempt to eliminate 
these abuses. By employing the rule against those supermarkets which 
violate even their own estimates of necessary errors in pricing, the 
Commission can focus on those in clear violation of the rule and greatly 
enhance the consumer’s position in the market place.
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APPENDIX
In order to assist those who may want to utilize the survey technique 

in supermarket shopping as a means of focusing Federal Trade Com
mission enforcement activities, the procedures followed in the New 
York Citv survey will be described in detail.1 The survey consisted 
of several steps—determining the universe, determining the sample, pre
paring the survey, conducting the survey, and compiling results.

1 The study of specially advertised items in New York City was largely completed 
with the assistance of Bruce Grossman and John Weichsel, both of the class of 1971, 
New York University School of Law, and with the able statistical supervision of 
Dr. Samprit Chattergee of the New York University Graduate School of Business. 
The authors acknowledge their indebtedness to these individuals.

- Since the survey was prepared to comply with the prescriptions of sections five and 
12 of the Federal Trade Commission Act, interstate commerce is a jurisdictional 
prerequisite. See 15 U.S.C. § 45 (1970).

8 For purposes of this survey a chain was defined as two or more supermarkets 
having common ownership, management, or advertising. This definition complies with 
that adopted by the Commission. See FTC Economic Report 3.

4 The limited manpower did not permit a separate survey of ghetto areas as was 
done in the FTC report. FTC Economic Report 1.

5 The Bohack disclaimer provides: “ask for a raincheck! If we run out of an 
advertised special, you can get it later, at the same low price simply by asking for 
a Raincheck. Or if you’d rather not wait, we’ll sell you a comparable brand at the 
sale price.” The Daily News, Oct. 28, 1970, at 83.

Determining the Universe. The first step was to collect super-
m.irket advertisements from newspapers engaged in interstate com
merce2 in the area to be surveyed. Initially the universe included all 
supermarkets which were part of a chain3 that published such adver- 
risements. In light of the manpower available, however, the number 
of supermarkets surveyed was necessarily less than the total universe.4

A test shopping—an informal survey of the pricing and availability 
<>f advertised items—was conducted to focus attention on large chains, 
supermarkets which engage in grievously deceptive advertising prac
tices. and supermarkets in particular localities. On the basis of the test 
shopping it was decided that the survey would include five chains in 
Manhattan, although there were others which could have been sur
veyed. One chain, Pioneer, was eliminated because each store was ind- 
vidually owned and therefore would raise special problems of proof and 
responsibility. Another, Bohack, was eliminated from the study because 
it was believed that the disclaimer in its advertisements significantly 
distinguished it from other major chains in the city.5

Determining the Stmiple. The sample is the actual number of
supermarkets which will be surveyed. Ideally, where the universe is 
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small enough, or manpower availability large enough, all stores in the 
universe should be shopped. Obviously, in large metropolitan areas this 
becomes difficult. Therefore, once all the elements of the universe had 
been determined, it was necessary to consult a statistical authority to 
compute a sample which, when surveyed, would yield conclusions 
that can be applied to the entire universe with only a small margin of 
error. The statistician recommended that 58 stores be sampled in the 
New York City survey.

A survey conducted in accordance with currently accepted prin
ciples of sampling generally will be admissible as evidence in courts.® 
The standards for sampling are based on several general principles. 
For one, the larger the sample is in relation to the universe, the greater 
its probative value. A reliable survey should employ a method reason
ably calculated to arrive at the truth. The technique used must insure 
fairness, and the margin of error must be minimal. The reliabilitv of 
statistical inference must be of the highest level. The most accurate and 
dependable data available must be used. There must be relevancy, 
in that the inference from the statistical findings must tend to prove 
the allegations made in the complaint; and the sample must be a random 
sample not a judgment sample. Every item in the universe must have 
an equal chance to be selected for the sample. Equal probability of 
selection in the sampling technique insures objectivity.

The sampling technique used in the New York City survey was prob
ability sampling.6 7 A random sample plan was devised with an overlap 
of one-half of the sample.

6 The admissability of survey evidence is accepted by most courts, especially where 
the survey data is objective and factual. This is especially true of opinion polls and 
surveys that seek to elicit subjective opinions. See Zippo Mfg. Co. v. Rogers Imports, 
Inc., 216 F. Supp. 670 (S.D.N.Y. 1963). See generally Shryock, Survey Evidence in 
Contested Trademark Cases, 57 Trademark Rep. 377-84 (1967).

7 Probability sampling is described as follows:
This is a method of sampling by which, on the basis of data obtained from 
a sample of the group under examination, estimates can be made as to 
the result that would be obtained if a complete census of the entire 
group had been undertaken. The particular utility of probability sampling 
is that through the use of mathematical formulae the margin of error be
tween the results from the sample and the results that would be obtained 
from a complete census can be ascertained.

United States v. E. I. DuPont De Nemours & Co., 177 F. Supp. 1, 18 (N.D. Ill. 1959).

Preparing the Survey. The first step in preparing the survey
was to ascertain patterns of sales of the supermarkets to be surveyed. 
Often supermarkets in an area advertise weekly with their sales run
ning for a short period of days thereafter. In the New York City 
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study the supermarkets advertised sales effective Wednesday through 
Saturday, the advertisement appearing in Wednesday’s newspapers.

From the advertisements a survey form was used, listing every item 
advertised and the price thereof. For each advertised item listed on the 
survey form, space was left for the surveyor to indicate at what price 
he found the item marked and whether or not it was available. These 
forms were prepared in sufficient time so that they could be used from 
the very beginning of the advertised sale period until the end.

Once the effective period of an advertised sale was determined, a 
shopping schedule was prepared. It was structured in accordance with 
statistical requirements of the sampling plan being used. Every store 
in the sample to be surveyed was scheduled so that different stores of 
the same chain would be shopped at different times and different days 
throughout the effective period of the advertised sale. In the New 
York City study, which used a random sample over a two-week period, 
not onlv were stores surveyed twice, surveyed on different days and 
it different times, but different stores in the same chain were scheduled 
so that at least one store was surveyed every day of the advertised sale 
pen d. Surveying was done for the same supermarkets or supermarket 
chains for two consecutive advertised sale periods.

Surveying Techniques. To insure accuracy, the surveyors must
be reliable. In the New York City survey, law students were assigned 
r - the task of shopping. It may be helpful if members of the local 
community who normally would shop at a supermarket being sur- 
veyed are part of the usual two person surveying team. Preferably, 
the number of surveyors should be small and all of the supervisors 
should also be surveyors.8

8 Thi' will enable the supervisors to testify not only on the method used in preparing 
the survey but also on the technique which they used in the field. To support the 
testimony of supervisors and to insure that the survey will be given high probative 
value, records of each survey team should include: (1) the original copy of the 
advertisement; (2) the exact location of each store surveyed as well as the date and 
time of the survey; and (3) the actual survey form filled out by the surveyors.

Supervisors carefully instructed their surveying teams as to the pro
cedures to be used while conducting the survey. Each surveying team 
was asked to purchase at least one mispriced item advertised as “on 
sale” before they actually surveyed the supermarkets. The supervisor 
retained the sales slip, and the record of the purchase at the higher 
nonsale price was noted.

Once their survey was completed, surveyors were asked to record 
rheir experience in the supermarkets. They were specifically asked to 
note whether copies of the newspaper advertisements of that super
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market were conspicuously posted or if there were signs indicating the 
same items were on sale. They were encouraged to record anything 
else they deemed significant. Each individual who purchased mispriced 
items at a supermarket or recorded the pricing and availability of a 
supermarket’s advertised items filled out an affidavit to preserve his 
conclusions.9

9 The surveyor affirmed that he was at a particular supermarket on the date and 
time he indicated, that he purchased specific items and was charged the price he 
indicated for them, and that he has recorded the price and availability of that super
market’s advertised items as he actually observed them.

10 See pp. 1222-1223 infra.
11 This means that if five cans were advertised for one dollar, one sale item costing 

one dollar was recorded; if meat, produce, fish, or dairy products were advertised 
at a price per unit of weight or quantities such as 49 cents per pound, the cost 
would be the price per unit.

Compiling Results. For each supermarket surveyed, the fol
lowing calculations were made and were tabulated on a summary 
sheet:10

(1) total number of items advertised in the newspaper by that super
market for the periods during which the survey was made;

(2) total number of advertised items available;
(3) number of items unavailable—computed by deducting the total 

number of items available from the total number of items advertised;
(4) number of items overpriced—items which had prices marked on 

them, indicated by a sign nearby them, or if actually purchased, sold 
for more than the advertised price;

(5) number of items underpriced;
(6) number of items available, but unmarked;
(7) number of items available and properly marked;
(8) total price of items advertised—aggregate total advertised price 

of all items advertised, assuming that one of each item advertised was 
purchased and that the smallest unit of weight or quantity of any item 
was purchased;11

(9) advertised price of items available, excluding the advertised price 
of unmarked items;

(10) actual price of items available—aggregate price of all items 
available, as marked directly on each item or indicated by a sign nearby;

(11) actual price of overpriced items—aggregate price of those items 
which were available but had a price marked on them or indicated by 
a sign in their immediate vicinity which was higher than the price at 
which those items were advertised;

(12) percentage of mispricing of overpriced items—actual price of 
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overpriced items minus advertised price of overpriced items divided by 
advertised price of overpriced items;

(13) actual price of underpriced items—aggregate price of all items 
which had a price marked on them or indicated by a sign near them 
that was less than the price at which those items were advertised;

(14) the results of computations (2), (3), (4), (5), (6), and (7) 
expressed in terms of the percentage of the total number of items 
advertised for that supermarket which they represent—computed by 
dividing each such number by the total number of items advertised 
and expressing the results as a percentage;

(If) percentage of advertised items unavailable or overpriced—a 
cross index of the degree of each supermarket’s deceptive advertising, 
the total number of items unavailable and the total number of items 
overpriced added together and the sum expressed as a percentage of 
the total number of items advertised; and

(16) summary statistics—the range and average of each computation 
made above for each supermarket or chain for each advertised sale 
period and for all advertised sale periods.

These calculations were sufficient to provide an accurate index of 
New York City supermarket advertising practices. Additional calcu
lations. such as computation of a standard deviation, are also possible 
from the basic information compiled in accordance with this procedure.
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New York City Study

Number 
of Items 
Adver
tised

Total 
Number 
of Items 
Avail
able

Percentage 
of 

Advertised 
Available

Number 
of Items 
Unavail

able

Percentage 
of 

Advertised 
Unavailable

Number 
of Items 
Properly 
I Priced

Percentage 
of 

Advertised 
Properly 
Priced

A & P
Week of 12/9

Range 90- 92 58- 74 63.04-80 44 18-34 19 57-36 96 31- 63 33 70-S8 48
Average 91 65 71.05 27 28 95 47 50 73

A& P
Week of 12/16

Range 93- 95 45- 75 47 87-78 95 20-49 21.05—52 13 28- 65 29 79-68 42
Average 94 60 63.40 35 36.60 48 50 87

Overall Range 90- 95 58- 75 47 87-80 44 18-49 19 57-52 13 28- 65 29 79-68 48
Overall Average 93 63 67.23 31 32.78 48 50 80

Daltch Shopwell
Week of 12/9

Range 126-127 74-101 58 73-79 53 26-52 20.47-41.27 61- 97 48 03-76.38
Average 127 87 68.71 40 31.29 78 61 09

Daitch Shopwell
Week of 12/16

Range 142-143 56-111 39.44-77.62 32-86 22 38-60.56 35-108 25 65—75.52
Average 142 92 64.64 50 35 37 78 54 97

Overall Range 126-143 74-111 39.44-79.53 26-86 20.47—60.56 35-108 25 65-76.38
Overall Average 135 90 66.68 45 33.33 78 58 03

First National
Week of 12/9

Range 82- 83 48- 59 57.83-71.08 24-35 28 92-42.17 26- 41 31 33-49 40
Average 83 53 63.74 30 36.26 34 41 38

First National 
Week of 12/16

Range 89- 90 57- 68 63 33-76.40 21-33 23.60-36.67 40- 61 44 44-68 54
Average 90 61 68.43 28 31.57 47 52 85

Overall Range 82- 90 48- 68 57 83-76.40 24-35 23.60-42 17 25- 61 31 33-68 54
Overall Average 87 57 66 09 29 33 92 41 47 12

Grand Union
Week of 12/9

Range 88- 88 64- 76 72 73-86 36 12-24 13.64-27.27 43- 55 48 83-62 50
Average 88 70 79.83 18 20.17 49 55 11

Grand Union 
Week of 12/16

Range 86- 88 44- 64 50 00-72.73 24-44 27.27-50.00 24- 44 27.27-50.00
Average 88 57 64 21 32 35.79 38 42 90

Overall Range 88- 88 64- 76 50 00-86.36 12-44 13 64-50 00 24- 55 27 27-62 50
Overall Average 88 64 72.02 25 27.98 44 49 01

Met Food Corp.
Week of 12/9

Range 35 8- 31 22.86-88.57 4-27 11.43-77 14 3- 19 8 57-54 29
Average 35 23 64 29 13 35 71 9 27.72

Met Food Corp.
Week of 12/16

Range 39 21- 31 53 85-79 49 8-18 20 51-46 15 7- 26 17 95-68 67
Average 39 26 65 39 14 34 61 13 33 98

Overall Range 36- 39 8- 31 22 86-88.57 4-27 11 43-77 14 3- 26 8 57-66 67
Overall Average 37 25 64 84 14 35.16 11 61.70
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Number 
of Items 
Under- 
priced

Percentage 
at 

Advertised 
Underpriced

Number 
of Items 
Over
priced

Percentage 
of 

Advertised 
Overpriced

Percentage 
of 

Advertised 
Unavailable 

or 
Overpriced

Percentage 
of 

Mispricing 
of 

Overpriced 
Items

Number 
Avail
able, 

Unmarked

Percentage 
of 

Advertised 
Available, 
Unmarked

Number 
of 

Stores 
Sur

veyed

11
0-2 0 -2 17 9-25 9 78-27.17 29 35-63 04 0 -7 0 - 7 78
1 1 29 15 15 85 44 80 16 62 3 3.18

12

0-3 0 -3 16 fr-15 0 -15 79 28 42-63 83 0 -33.28 0 -6 0 - 6 38
1 1 24 9 9 26 45 88 20.04 2 2 04
0-3 0 -3 16 0-25 0 -2717 28 42-63 83 0 00-33 28 0 -7 0 - 7 78
1 1 27 12 12.56 45.33 18 33 3 2.61 23

>-4 0 -3 15 3-16 2 36-12 60 23 62-49 61 10 87-37 86 0 -1 0 - 0 79

6

1 1.05 8 6.44 37.73 21.47 0.17 0.13

0-4 0 -2 82 3-27 2 10-18 88 24.48-69 71 8 00-55 06 0 -4 0 - 2.82

6

2 1 06 11 7.84 43 21 33 58 1 0 94
0-4 0 -3 15 3-27 2 10-18 88 23 62-69 71 8 00-55 06 0 -4 0 - 2 82
2 1 06 10 7.14 40.47 27 53 0 59 0 54 12

2-3 2 41-3 61 11-19 13 25-23 17 48 20-65 06 17 61-36.24 0 0 4
2 2.72 16 19.65 55.91 23.68 0 0

1-2 1 11-2 22 6-17 6 74-18 89 30 34-53 33 11.63-21.55 0 -1 0 -11.11

3

1 1 11 12 13 73 45.30 15.43 0 33 3.70
1-3 1.11-3.61 6-19 6.74-23.17 30.34-65.03 11.63-36.24 0 -1 0 -11.11
2 1 92 14 16.69 50.61 19.56 0.17 3.70 7

0-2 0 00-2 27 13-27 14 77-30.68 36 36-48 86 10 83-22 15 0 -4 0 00- 4 55

4

1 1 14 20 22.73 42 90 17 99 2 1.71

0-2 0 00-2 27 14-19 15 91-21 59 48 86-69 32 13 92-23 29 0 -2 0 00- 2 27
4

1 1 14 17 19 04 54 83 19 32 1 1.14
0-2 0 -2 27 13-27 14 77-30 68 36 36-69 32 10 83-23 29 0 -4 0 00- 4 55
1 1 14 19 20.89 48 87 18 66 2 1 43 8

0 0 5-13 14 29-37.14 37 14-91.43 21 97-32 31 0 -8 0 -22 86

4

0 0 10 28.57 55 00 25 64 4 10 00

0 0 5-14 12 82-35 90 33 33-74 36 17 18-26 89 0 -7 0 -17.95

4

0 0 9 2I 80 56 41 22 50 4 9 62
0-0 0 -0 5-14 12 82-37 14 33 33-91 43 17 18-32 31 0 -8 0 -2286
0-0 0 10 25.19 55 71 24 07 4 9 81 8
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With the Bank Holding Company Amendments of 1970 and recent 
regulations promulgated by the Federal Reserve Board, the concept 
of full service banking is starting to emerge as a dynamic market force. 
Mr. Chase analyzes the neve Amendments to the Bank Holding Com
pany Act in an attempt to answer the many questions posed by critics 
of bank diversification.

Historically, the intermixture of commercial banking interests with 
?.< >n banking activity has been the subject of great concern and con
troversy. Bankers have asserted that if allowed to diversify their opera- 
r:"iis to include activities outside the scope of traditional banking busi- 
nos, they could provide better service to the public through greater 
ernciency, highly skilled, specialized management, and the ability to 
otter a broad range of services from a single source. But this tendency 
of bankers to seek affiliation with nonbank business organizations also 
commands the continuing interest of government regulators concerned 
with protecting the public from the evils of undue economic concen
tration. Opponents of bank diversification point out that it results in 
conflicts of interest and self dealing, and promotes undesirable tying 
arrangements, generally in derogation of competition.

Background

The banking business is unique. Banks are granted special privileges 
at the time of their charter by federal or state governments. They are 
protected from “too much competition” in order to insure their sol
vency. They have a right to accept deposits from a trusting public 
and invest those funds to acquire earning assets for the benefit of pri
vate shareholders. Therefore, unless their economic power is properly 
channeled in the public interest, economic tragedy can result. The 
inherent evils of unlimited and unregulated banking practices are mani
fest. One need only cite the 1929 depression, the ensuing economic

[ 1225 ]
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turmoil, the resultant bank holiday, and the need for the proliferation 
of federal government support to the private sector to establish the 
validity of this conclusion. But it is also clear that regulation too strin
gent and too encompassing can be equally detrimental. To restrain the 
entrepreneurial spirit breeds a managerial disposition toward mediocrity 
—a mediocrity which deprives the public of the benefit of innovative 
financing techniques. Regulatory focus since the depression has un
fortunately taken the latter tack.

Overreaction to the pre-1930 regulatory atmosphere has inhibited 
the ability of commercial banking to function as an instrument for 
change in improving the quality of living generally. Innovation has 
been stifled by unnecessary restriction and undue restraint. One pri
mary result of this restriction is that commercial banking as a profes
sion has not been particularly attractive to young men and women 
with outstanding educational backgrounds; industries, other than com
mercial banking, have attracted the nation’s top talent. Thus, neither 
the regulated banks themselves nor the regulatory agencies have been 
the beneficiaries of dynamic, aggressive leadership.

Certainly one reason why the commercial banking industry has been 
progressing far too slowly in relation to its potential is the inability 
of its component members to expand structurally by establishing branch 
banks across state, county, and city lines or in some cases, the inability 
to expand at all.1 A second fundamental problem facing the industry 
has been its inability to perform a broad range of financial services for 
its constituents. The industry has been restricted primarily to limited 
lending, investment, trust, and deposit acquisition activities, while the 
demand for other innovative financing techniques and financially re
lated services largely has been ignored or deleted from consideration 
by the regulators.

1 Since the “free banking laws” of 1838, American banking has been typified bv 
the existence of a large number of independent, single-office banks. However, espe
cially during the 20th century, multi-office banking has occupied a considerable 
portion of the banking field. Today, a number of states, most notably Texas and 
Illinois, totally prohibit any branch banking. See Wyatt, Federal Banking Legislation, 
in Banking Studies 39, 42-43 (Bd. of Governors of Federal Reserve System cd. 1941). 
See also Cagle, Branch, Chain and Group Banking Studies, in id. at 113-40.

2 A bank holding company was defined by the Bank Holding Company Act of 
1956 as a business corporation which, directly or indirectly, owned, controlled, or

The Development of Bank Holding Companies

In the past the bank holding company concept was used as an 
approach to avoid regulatory restraints on both structural expansion 
and diversification.2 Unlike its banking subsidiaries, the parent organi
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zation in the holding company complex traditionally remained un
regulated. Therefore, it could not only affiliate with banks on a geo
graphically unrestricted basis, in contravention of the spirit of federal 
and state law, but it could also provide nonbank services prohibited 
to the banks themselves.

It was not until 1956 that bank holding companies were first subject 
to effective regulation. However, their ability to circumvent federal 
and state law was only partially checked. The Bank Holding Company 
Act of 19563 brought only multi-bank holding companies, organizations 
which controlled at least two banks, under the regulatory umbrella 
which imposed limitations on both expansion and diversification.4 One 
bank holding companies continued to be free of any meaningful re- 
striction on diversification activities.5

held 25 percent of the voting shares in two or more banks or bank holding com
panies Bank Holding Company Act of 1956, ch. 240, § 2, 70 Stat. 133, as amended, 
12 CSC. ' 1841(a) (1970). There are two types of bank holding companies—the 
congeneric, or bank centered holdincr company, and the conglomerate, or nonbank 
centered holding company. See Am. Banker, Feb. 24, 1969, at 4.

Ch. 240, H 1-12, 70 Stat. 133, as amended, 12 U.S.C. §§ 1841-50, 1971-78 (1970).
4 Id. 5 2, 70 Star. 133, as amended, 12 U S.C. § 1841 (1970).
'• .S’ 56 Fed. Reserve Bull. 195-200 (1970). In 1955, there were 117 one bank holding

comp.anie , with deposits totaling $11.6 billion. By the end of 1965, the number had 
ri cn to 550 with deposits of $15.1 billion. Four years later, this number had increased 
to more than 890 one bank holding companies with commercial deposits exceeding 
approximately $181 billion. Id.

'See Bank Holding Company Act of 1956, ch. 240, 5 4, 70 Stat. 135, as amended, 
12 US.C. S 1843 (1970).

7 56 Fed. Reserve Bull. 195-200 (1970).
' 12 I SC. H 1841-43, 1849, 1850, 1971-78 (1970) and 31 U.S.C. §5 324, 391 (1970).

Since 1956, and particularly in recent years, a number of organizations 
have emploved the one bank holding company loophole to avoid the 
pr hibitions on nonbank activity applicable to multi-bank holding 
c mpanies.6 T he use of this technique grew rapidly in a short period 
of time. In 1965, one bank holding companies controlled deposits of 
$15.1 billion; four years later they controlled deposits exceeding $181 
bi’lion.7 This geometric growth created fears that if banking and 
commerce were permitted to intermix the risk of cartelizing the finan
cial resources of the economy would be increased greatly.

The Bank Holding Company Act Amendments of 19708 are appar- 
entlv intended to close the one bank holding company loophole. By 
subjecting one bank holding companies to regulation by the Federal 
Reserve Board, the Amendments will clearly reduce the threat of eco
nomic concentration. However, this new regulation may also serve 
to reduce the welcome stimulus to American enterprise which was 
being provided by these financial organizations.
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This article will examine the effect of these Amendments on the 
permissible scope of nonbank activities performed by bank holding 
company systems. Viewed in historical perspective, these Amend
ments can be considered one of the regulatory landmarks of the bank
ing industry. Assuming certain regulatory promulgations by the Fed
eral Reserve Board and a dynamic response to conferred powers bv 
the regulated entities, the 1970 Amendments to the Bank Holding 
Company Act of 1956 will have a significant positive impact on the 
economy of this country.

Existing law should continue to permit development of the kind of 
structure now emerging on the American banking scene—a responsive 
and dynamic financial conglomerate, capable of providing full service 
to American business enterprise consistent with a fundamental belief 
in vigorous competition and free market entry. Further, these benefits 
can be obtained in a manner not inconsistent with legitimate fears 
aroused by the prospect of undue economic concentration. While the 
building of this truly full service banking organization under existing 
law includes legal complexities that cut across the spectrum of jurispru
dential disciplines, the law now provides bankers with an ability to 
build and successfully manage such a financial organization.

A Recent Historical Perspective

EARLY REGULATORY EFFORTS

Significant interest with respect to control over the activities of bank 
holding companies first developed in this country in the late 1920’s 
and early 1930’s. Prior to that period, there had been only minimal 
interest exhibited in the advantages offered by the bank holding com
pany. During the decade from 1920 to 1930 a series of interrelated 
factors contributed to sudden group bank expansion. The desperate 
condition of thousands of banks and a rising market in common stocks 
provided the basic impetus for the growth of holding companies? .More
over, the financially weak position of many banks made them anxious 
to join group systems, and the booming stock market made it relatively * 

9 Other factors contributing to this development include—(1) the farm depression 
and the failure of rural banks; (2) the general consolidation movement in industry; 
(3) the “snowball effect” that occurred as holding companies were formed to main
tain competitive positions; (4) the growth of a need for correspondent banking 
relationships; (5) the restrictions on branch banking and the belief that the laws 
would soon change to halt holding company growth; and (6) investor desire to acquire 
equities. G. Fischer, American Banking Structure 95 (1968). See generally, Note, 
Banks and Banking: The 1956 Bank Holding Company Act and the Development of 
One Bank Holding Companies, 23 Okla. L. Rev. 73 (1970).
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easy for holding companies to obtain the funds necessary to acquire 
new affiliates.10

10 G. Fischer, American Banking Structure 95 (1968).
n The need for banking reform spread from the agricultural areas to the cities, and 

the securities market experienced a precipitous decline. Failures substantially reduced 
rhe number of banks in the nation, and several large group systems suspended operations 
In addition, a number of bills were introduced in Congress which made the future 
of bank holding companies uncertain, and little interest was shown in forming new 
systems.

Also contributing to the marked decline in the number of holding companies between 
1931 and 1936 was the relaxation of legislation restricting branch banking. The Banking 
Act of 1933 permitted national banks to establish branches to the same extent per
mitted state institutions. 12 U.S.C. § 36(c) (1970). Consequently, a number of
cxi ting bank groups became branch systems. G. Fischer, American Banking Structure 
96 (1968).

12 See generally Public Utility Holding Company Act of 1935, 15 U.S.C. 79 to 79z-6 
(1970).

13 G. Fischer, American Banking Structure 96 (1968).
14 Ch. 89, § 1-33, 48 Stat. 162 (codified in scattered sections of 12 U.S.C. and 39 U.S.C. 

ri 5203. 5213-21 (1970)). In addition the Federal Deposit Insurance Corporation Act 
prescribed restrictions on banking activity. 12 U.S.C. 462a-l, 1811-31 (1970).

15 See W. Peach, The Security Affiliates of National Banks 52 (1941).
16 rhe Banking Act of 1933 provided little restriction upon bank holding companies. 

They were permitted to continue investing in nonbanking activities other than invest
ment banking. Bank holding companies were not required to register with the Federal 

In contrast to the growth exhibited during the 1920’s, the early 
1930’s marked a period of retrenchment rather than growth for bank 
holding companies.11 A depressed economy, antagonism toward hold- 
mg companies in general,12 and the fact that most groups had been 
ovcrzealous in their acquisition policy in the previous decade imposed 
a serious restraint on the development of multi-unit banking.13 Al
though use of bank holding companies waned significantly for a period 

: vcars, they came to be employed increasingly again in the middle and 
late 193O's. Perhaps the most significant factor in rekindling interest 
was the enactment in 1933 of major legislation affecting banking.

The Banking Act of 193 314 restricted the types of business to be 
conducted by national and some state institutions, intending first to 
prevent undue speculation with depositors’ funds and, second, to in
sure at least a minimum degree of liquidity in light of the volatile 
nature of deposit liabilities.15 Predictably, with the advent of increased 
federal regulation of banks, the proliferation of congeneric or bank 
centered bank holding companies began once again. The continued 
restrictions on branching and on the types of services authorized to 
be performed by banks could only be avoided by creating an unregu
lated parent concern to acquire banks as well as nonbank institutions. 
Their growth, though limited by modern day standards, went un
checked—but not unnoticed.16
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The inadequacy of federal regulation in the bank holding company 
field became increasingly evident in the 1930’s. The Banking Act of 
1933 gave some measure of control to the Board of Governors of the 
Federal Reserve System, but only if at least one bank in the holding 
company group was a member of the Federal Reserve System and the 
holding company sought to vote the stock it owned in such a bank. 
These “regulated” bank holding companies were required to apply to 
the Board for a voting permit and to subject their subsidiaries to regular 
examination.17 Either nonmembership in the Federal Reserve System 
or a structured plan to avoid voting the shares of bank subsidiaries put 
a bank holding company outside the Board’s jurisdiction. As a further 
measure of control of holding companies, the Act prohibited affiliation 
between investment banks and commercial banking institutions.18

Reserve Board if their groups contained no member banks of the Federal Reserve 
System. They also could continue to acquire additional banks within and beyond 
state borders without preliminary approval of the Federal Reserve Board. Moreover, 
no consideration had to be given to the position of the bank holding company in 
relation to competitive financial institutions serving the same area. Arlt, Background 
and History, in The One Bank Holding Company 17-18 (Prochnow ed. 1969).

17 Banking Act of 1933, ch. 89, § 19, 48 Stat. 186, as amended, 12 U S.C. § 61 (1970). 
In order to vote the stock of its controlled member bank, the holding company was 
required to submit reports and permit authorized examiners to investigate both the 
holding company and its affiliates, and to obtain a voting permit from the Federal 
Reserve Board. Id.

18 Banking Act of 1933, ch. 89, § 21, 48 Stat. 189, as amended, 12 U.S.C. • 378 
(1970). There was no dispute that one of the objectives of this section was to prohibit 
commercial banks—banks that receive deposits subject to repayment, lend money, 
and discount or negotiate promissory notes—from going into the investment banking 
business. Many commercial banks were indirectly engaged in the investment banking 
business in 1933. Even before passage of the Act, however, it was generally believed 
that it was improper for a commercial bank to engage in investment banking di
rectly. Hearings on the Operation of the Nafl and Fed. Reserve Banking System 
Before the Subcomm. on S. Res. 71 of the Senate Comm, on Banking and Currency, 
71st Cong., 3d Sess. 40 (1931) [hereinafter cited as 1931 Hearings],

The Banking Act of 1933 confirmed that national banks could not engage in invest
ment banking directly, and in addition made affiliation with an organization so 
engaged illegal. See H.R. Doc. No. 70, 76th Cong, 1st Sess., pt. 2, at 59 (1939).

Section 21 reflected a determination that policies of competition, convenience, or 
expertise which might otherwise support the entry of commercial banks into the 
investment banking business were outweighed by the hazards and financial dangers 
that arise when commercial banks engage in the activities proscribed by the Act. 
Id. at 18; see 1931 Hearings 365-, 75 Cong. Rec. 9911 (1938) (remarks of Senator 
Bulkey). In sum, Congress acted to keep commercial banks out of the investment 
banking business largely because it believed that the promotional incentives of invest
ment banking were destructive of prudent and disinterested commercial banking and 
of public confidence in the commercial banking system.

In 1938, in a special message to Congress, President Franklin D. 
Roosevelt urged that legislation be enacted that would effectively con
trol the operation of bank holding companies; prevent holding com
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panies from acquiring control of additional banks, either directly or 
indirectly; prevent banks controlled by holding companies from estab
lishing more branches; and make it illegal for a holding company, or 
any corporation or enterprise in which it is financially interested, to 
borrow from or sell securities to a bank in which it holds stock.19 Until 
1956, repeated efforts to enact legislation regulating bank holding com
panies failed, and regulation remained ineffective.20

19 S. Doc. No. 173, 75th Cong., 3d Sess. 8-9 (1938).
20 See, e.g., S. 76, 83d Cong., 1st Sess. (1953); S. 792, 79th Cong., 1st Sess. (1945); 

S. 3575, 75th Cong., 3d Sess. (1938).
21 Ch. 240, » 1-12, 70 Stat. 133, as amended, 12 U.S.C. 1841-50, 1971-78 (1970). 

Hearings on H.R. 6227 Before the Antitrust Subcon rm. of the House Cannn. on
the Judiciary, 84th Cong., 1st Sess., ser. 3, pt. 1, at 445 (1955).

23 Clayton Act § 7, 12 U.S.C. § 18 (1970).
24 Transamerica Corp. v. Board of Governors, 206 F.2d 163 (3d Cir.), cert, denied, 

346 US. 901 (1953).
25 Id. at 166-67. The Transamerica Corporation, at this time, owned a substantial 

portion of the Bank of America, N.T. & S.A.
26See S. Rep. No. 609, 84th Cong., 1st Sess. 2 (1955).

EARLY REGULATION OF BANK HOLDING COMPANIES

The need for some restraint on bank and nonbank acquisitions by 
bank holding companies became increasingly apparent in the early 
'950’s. Several disturbing trends in the years immediately preceding 
die enactment of the Bank Holding Company Act of 195621 dramati- 
callv indicated this need. A net reduction of 5000 independent banks 
occurred between 1933 and 1956, a reduction which was marked by 
rhe acquisition of an accelerating number of small banks by large 
banking organizations.22 Furthermore, the Government was unable to 
successfully prosecute an alleged Clayton Act23 violation against the 
Tr.-.nsamerica Corporation,24 though that organization controlled almost 
50 banks, including a substantial percentage of the largest bank in the 
United States.25 26

Fears concerning the unrestricted ability of holding companies to 
combine control of bank and nonbank interests were basically divisible 
into two general areas.20 First, the potential for concentration of bank
ing power was increased beyond the scope of existing regulatory 
restraint since structural expansion across state lines by holding com
panies was possible. Secondly, the opportunity for holding company 
use of involuntary and voluntary tying arrangements between the 
bank and the nonbank subsidiary was enhanced. Even if not expressly 
required, a nonbank subsidiary of a banking complex tended to draw 
the business of bank customers from its competitors with little or no 
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prodding from the affiliated bank. These trends and attendant fears 
gave birth to the Bank Holding Company Act of 1956.27

27 Ch. 240, §§ 1-12, 70 Stat. 133, as amended, 12 U.S.C. H 1841-50, 1971-78 (1970).
28 See Bank Holding Company Act of 1956, ch. 240, § 4(c)(6), 70 Stat. 135, as 

amended, 12 U.S.C. § 1843(c)(8) (1970). In determining whether or not to approve 
an acquisition, merger, or consolidation, the Federal Reserve Board was required to 
consider the factors listed in section 3(c) of the Act—(1) the financial history and 
condition of the company or companies and the banks concerned; (2) their prospects; 
(3) the character of their management; (4) the convenience, needs, and welfare of 
the communities and the area concerned; and (5) whether or not the effect of such 
acquisition or merger or consolidation would expand the size or extent of the bank
holding company system involved beyond the limits consistent with adequate and 
sound banking, the public interest, and the preservation of competition in the field 
of banking. Id. § 3(c), 70 Stat. 134, as amended, 12 U.S.C. § 1842(c) (1970).

29 Id. § 2(a), 70 Stat. 133, as amended, 12 U.S.C. § 1841(a) (1970).
30 See Staff of House Comm, on Banking and Currency, 91st Cong., 1st Sess., 

Report on the Growth of Unregistered Bank Holding Companies—Problems and 
Prospects 1 (Comm. Print 1969).

The Bank Holding Company Act of 1956. The 1956 Act lim
ited expansion through the acquisition of banks by parent holding 
companies, and restricted the role of parent nonbank activity to the 
ownership of shares of companies whose sole activities were of a 
financial, fiduciary, or insurance nature and whose major concern had 
a direct relation to the business of banking.28 Under the Act a bank
holding company was defined as “any company . . . which directly or 
indirectly, controls, or holds with power to vote, 25 percent or more 
of the voting shares of each of two or more banks . ...”29 30 This lan- 
quage reflected the congressional fear that holding company cartels 
might become regional or national giants in the financial world by 
acquiring banks in different states. The one bank holding company 
exemption was not an oversight. Congress did not deem it necessary 
to include one bank holding companies in the Act because as long as 
any given enterprise owned only one bank, it could not expand its 
banking activities structurally beyond the boundaries of any state. 
Moreover, in 1956 all one bank holding companies were small?’ 
explaining in part why they escaped the impact of legislation aimed 
at bigness in banking.

The House Committee on Banking and Currency, in considering rhe 
one bank holding company exemption, came to the conclusion that 
there was no substantial evidence of abuses in this type of organization. 
Furthermore, testimony received by the Committee indicated that 
repeal of the exemption would probably result in the forced sale of 
large numbers of small banks and in diminution rather than increase in 
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competition. Consequently, the Committee decided against the one 
bank proposal.31

S . S. Rep. No. 1095, 84th Cong., 2d Sess. (1955); Hearings on the Control of 
Ho. ii ; Companies Before the Sub comm. on Banking of the Senate Comm, on 

B.n ki and Currency, 84th Cong., 1st Scss. 44 (1955).
I'hc Federal Reserve Board had urged Congress to include the one bank holding

■ v within the 1956 Act because it felt that “the potential abuses resulting 
' >:n combination under single control easily exist in a case in which only one 

bank is involved.” Moreover, the abuses might be even more serious if one of the 
controlled banks was very large. Staff of House Comm, on Banking and Cur- 
Rencv. 91st Cong., 1st Sess., Report on the Growth of Unregistered Bank Holding 
Companies—Problems and Prospects 5 (Comm. Print 1969).

32 Act of July 1, 1966, Pub. L. No. 89-485, §§ 1-8, 10-11, 80 Stat. 236.
33/J. § 8. 80 Stat. 238 (1966). See notes 97-109 infra.
34 See 56 Fed. Reserve Bull. 195, 200 (1970).
85 Id.
36 H.R. Rep. No. 534, 89th Cong., 1st Sess. 4 (1965).

Englert, The Development of Bank Holding Co. Legislation, 153 The Bankers 
Magazine 21. 23-24 (1970).

The 1956 Act was amended in 196632 and included provisions which, 
with one exception,33 are not relevant to the purposes of this article. 
Ibwevcr. it is significant to note that once again Congress chose not 
to subject one bank holding companies to regulation. In 1955 there 
w ere 11" one bank holding companies in the United States with total 
deposits of SI 1.6 billion.34 * In 1965, when the subject of the one bank 
exception again arose, total deposits had risen modestly to $15.1 bil- 
h' n. The House Committee, in a discussion of the proposed 1966 
bill, was of the opinion that since virtually all one bank holding com- 
panies were small, they should continue to be exempted. The Com- 
:■ rue ajain found no substantial evidence of undue concentration and 
concluded that regulation of one bank organizations would decrease 
Ci :i ¡petition since the Act would force the sale of many small banks. 
Since nn st of the dangers in blending banking and industry arise from 
cjncen?ration on a lar^e scale, the Committee saw no reason to reverse 
: c i'policy by including organizations affiliated with but one bank 
under the auspices of the Act.36

Expansion of One Bank Holding Companies. In 1968, the one
Sink holding company picture began its dramatic change. A host of 
banks, many of which were large, began forming “parent” organiza- 
ti ns to which the bank would become a subsidiary—giving the parent 
c mpany an ability to affiliate with nonbank business, subject to no 
regulation. Moreover, major conglomerates throughout the country 
evidenced a new interest in acquiring one bank to add to their sub
sidiaries.37

Although, the one bank holding companv loophole had existed since 
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1956, the move to consolidation by large banks did not take place until 
near the end of the 1960’s. The immediate catalyst was the 1966 
Amendments to the 1956 Act which appeared to create uncertainty 
as to future regulation of banking. Further impetus was added when 
the 1966 credit squeeze induced banks to seek new customers for the 
money they could not lend at high rates.38 In general, the reasons for 
the increase of financial congenerics in the late 1960’s is difficult to ex
plain with any degree of precision since it involves the individual 
policies and objectives of several hundred corporate boards. Nonethe- 
ess, the thrust of the financial congeneric movement is clear—a search 

for flexibility.39

38 The credit squeeze of 1966 found commercial banks, mutual savings banks, and sav
ings and loan associations engaged in a rate war for the depositor’s dollar. The consequent 
growth of time and savings deposits together with the successively higher interest 
rates banks could pay on such funds caused a sharp increase in operating expenses. 
Expressed in dollar terms, interest costs in 1967 were more than five times those of 
1960. Costlier funds intensified the need for higher-yield loans and investments in 
all banks. In adjusting their lending, investing, and operating policies, banks were 
soon forced to find and enter new fields where money, credit, and financial senices 
could be profitably employed. Bank Stock Q., Sept., 1968, at 7.

39 It is worth noting that the period during which financial congenerics were most 
rapidly organized—1967-69—immediately followed another major shift in banking 
structure—the conversion of a number of major banks to national charters during 
the years of 1960-67. Both movements—charter conversion and the formation of one 
bank holding companies—stemmed from the desire to find a greater degree of opera
tional flexibility. Carter H. Golembe Associates, Inc., The Future of Registered 
Bank Holding Companies 143 (1971).

49 See notes 5, 34-35 supra and accompanying text.
41 See Note, Approaches to Regulation of One Bank Holding Companies, 55 Va. 

L. Rev. 952 (1969).

The dramatic proliferation of one bank holding companies durinn 
this period40 can be partially explained by the following factors. “Prod
uct extension”—the attempt by bankers to broaden their services—was 
being encouraged by the Comptroller of the Currency but was under 
attack by the courts. The one bank loophole was an escape for these 
nonlitigious bankers. Frustration with state branch banking restric
tions was reaching a peak and expansion into nonbank activity through 
the one bank holding company provided some relief. Rising costs and 
tight money required bankers to seek new sources of funds and earn
ings. New developments in banking such as the routine use of com
puters gave banks the capability to provide new services and the desire 
to tap new markets. The general increase in extra-industry competition 
—factoring, leasing, and mortgage financing houses began competing 
for some existing bank business—caused bankers to increase their com
petitive efforts. In general banks began to see the administrative 
efficiencies that diversification could offer.41
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Significant antitrust developments in the bankino- and bank holding 
company area unfolded concurrently with the regulatory provisions 
heretofore mentioned. Although antitrust restrictions will be examined 
onlv briefly in this work, their effects on banking expansion cannot 
be underestimated. With the action brought by the Justice Department 
in the Transamerica case42 and its progeny,43 the Sherman Antitrust 
\ct44 and the Clayton Act45 were firmly established as barriers to 
overt and unlawful expansion within the bankino- industry.46 Banking’s 
unique characteristics with respect to mergers and consolidations were 
recognized in the 1960 Bank Merger Act,47 the antitrust provision of 
the 1966 Amendments to the Bank Holding Company Act,48 and the 
1Q66 Amendments to the Bank Merger Act.49 But even though this 
legislation was applicable to banks and bank holding companies there 
wr.s no deceleration either in the formation of one bank holding com- 
p.inics or in the acquisitions by the holding companies of nonbank 
subsidiaries. Indeed, as indicated earlier, the activity increased rapidly.

4- Transamerica Corp. v. Board of Governors, 206 F.2d 163 (3d Cir.), cert, denied, 
346 US. 901 (1953).

43 United Stares v. Philadelphia Nat’l Bank, 374 US. 321 (1963); Brown Shoe Co. 
v United States. 370 U.S. 294 (1962).

*4 15 US.C. 1-7 (1970).
<5 15 U5.C. 12-27 (1970).
45 Until the middle of the twentieth century it was generally assumed that the 

Clayton Act and the Sherman Antitrust Act did not apply to commercial banks 
either because commercial banking was not commerce or banking, as a regulated 
industry governed by specific statutes, was exempt from application of the antitrust laws. 
See Nathan v. Louisiana, 49 U.S. (8 How.) 73, 80 (1850) (banking is not in com
merce). The court in Transamerica, however, held that the sections of the Clayton
\ct applying specifically to banks were in addition to, and not exclusive of other 

sections of the Act. 206 F.2d at 164-66.
4" Pub. L. No. 86-463, 74 Stat. 129 (1960), as amended, 12 U.S C. § 1828 (1970).

12 U.S.C. § 1842(c)(5) (1970). The relevant provision of the 1966 Amendments 
to the Bank Holding Company Act of 1956 prohibits mergers or consolidations by 
banks which would lessen competition or create a monopoly, unless such anticompetitive 
effects arc outweighed by the public interest. This provision is almost identical to 
that in the 1966 Amendment of the Bank Merger Act. See 12 U.S.C. § 1828 (1970), 
amending Bank Merger Act, Pub. L. No. 86-463, 74 Stat. 129 (1960).

4® 12 U.S.C. § 1828 (1970), amending Bank Merger Act, Pub. L No. 86-463, 74 
Stat. 129 (1960).

’ January of 1969, the debate on how to treat this dynamic phe- 
n< menon of American financial institutions was reaching a peak. Con
gress was alarmed and ready to act. President Richard M. Nixon 
focused attention on the issue and stated that if left unchecked, the 
disturbing erosion of the traditional separation of powers between the 
suppliers of money—the banks—and the users of money—commerce and 
industry—could eventually result in the formation of a few power 
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centers dominating the American economy.50 Finally, after much 
debate and delay, a House-Senate Conference Committee reported out 
the new Amendments to the Bank Holding Company Act of 1956, 
and the bill was signed into law on December 31, 1970. Although these 
Amendments subjected one bank holding companies to regulation, the) 
did not resolve the long debate concerning the meaning of the intended 
limitation of nonbank activity by bank holding companies in genera’.

50 Statement of President Richard M. Nixon, Mar. 24, 1969, reprinted rn H.R. Conf. 
Rep. No. 1747, 91st Cong, 2d Sess. (1970).

51 12 U.S.C. §§ 1841-43, 1849-50, 1971-78 (1970).
52 12 U.S.C. § 1843(c) (8) (1970).
53 12 U.S.C. §§ 1843(a)(2), (d) (1970).
54 For a comprehensive analysis of the 1970 Amendments sec Note, The Bank 

Holding Company Act Amendments of 1970, 39 Geo. Wash. L. Rev. 1200 (1971).
55 12 U.S.C. § 1841 (1970).
56 Id. § 1841(c), amending Bank Holding Company Act of 1956, ch. 240, § 2, 70 Stat. 

133.
57 Bank Holding Company Act of 1956, ch. 240, § 4, 70 Stat. 135, as amended, 12 

U.S.C. § 1843 (1970).

Bank Holding Company Amendments oe 1970

The net thrust of the Bank Holding Company Amendments of 
197051 is to subject bank and nonbank activity of congeneric and con
glomerate one bank holding companies to regulation. As had been the 
case with multi-bank holding companies since 1956, the law restricts 
the authority of one bank organizations to engage in nonbank commer
cial activity, and a new test of bank relatedness52 is imposed for any 
bank holding company acquisition. Consequently, existing one bank 
organizations are subject to divestiture arrangements of certain non
bank affiliates.53 The Amendments include a number of other important 
changes all of which cannot be discussed in this article,54 but some 
mention of the basic provisions is included in order to put the subse
quent discussion of the provisions relating to nonbank activity into 
perspective.

Section 101 of the x\mendments55 defines a bank holding company, 
defines such key terms as “bank” and “subsidiary,” and eliminates the 
provision of the 1956 Act exempting partnerships from the definition 
of “company.” 56 Banking activities controlled by such noncorporate 
entities are now within the scope of regulation. Of major importance 
in this section, however, is its approach to the definition of “control.’’ 
Whether a company controls a “bank” or “subsidiary” is significant 
not only for purposes of section four of the 1956 Act relating to in
terests in nonbank organizations,57 but also for purposes of determining 
whether a company is a bank holding company.
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\s originally enacted, the Bank Holding Company Act of 1956 con- 
tuned a conclusive presumption that a company was a bank holding 
company if either it directly or indirectly controlled 25 percent or 
m< re of the voting shares of two or more banks or controlled in any 
manner the election of a majority of the directors of two or more 
banks.'8 In 1966, Congress, confirming interpretations of the Board, 
id Jed two conclusive presumptions. First, shares owned or controlled 
bv anv subsidiary of a bank holding company were indirectly owned 
r c ntrolled by such bank holding company. Secondly, shares held 

<>r controlled, directly or indirectly, by trustees for the benefit of a 
company, the shareholders or members of a company, or the employees 
of a company were controlled by such company.59

” Id. S 2, as amended, 12 U.S.C. § 1841 (1970).
5® 12 US.C. 5 1841(g) (1970).
WBank Holding Company Act Amendments of 1970, § 101(a), 12 U.S.C. § 1841(a) 

19' . The Federal Reserve Board has proposed a series of presumptions regarding
control which reflects its judgments based upon its 15 years of experience in adminis
tering the Act. See Federal Reserve Press Release (Sept. 20, 1971).

81 Bank Holding Company Act Amendments of 1970, § 103, 12 U.S.C. S 1843 (1970). 
«2 Id.

The 19'0 Amendments expand the Board’s authority to determine 
that a company controls a bank or other company. A company has 
control over a bank or other company if the Board finds that the com
pin v directly or indirectly exercises a controlling influence over the 
management or policies of the bank or company.60 These provisions 
of the 19'0 Amendments reflect the intent of Congress both to improve 
federal enforcement capability and close “unintended” loopholes in 
die 19'6 Act and, by the inclusion of one bank holding company 
organizations under the regulatory scheme, to restrain the heretofore 
unregulated companies’ nonbank activity.

The most controversial, and perhaps most important, section of the 
19'0 Amendments is section 103.61 This section vests discretion in the 
Federal Reserve Board to decide the permissible activities in which 
inv bank holding company may engage. In order to gain Board ap
proval, the activity must meet two standards: 1) it must be so closely 
related to banking or managing or controlling banks as to be a proper 
incident thereto; and 2) the activity must be one that can reasonably 
be expected to produce benefits to the public—greater convenience, 
increased competition, or gains in efficiency—that outweigh possible 
adverse effects—undue concentration of resources, decreased or unfair 
competition, conflicts of interest, or unsound banking practices.62
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THE CLOSELY RELATED TEST

Legislative Intent. The exact meaning of the “closely related
to banking” test has been the subject of much heated discussion, as 
manifested by the remarks of the House-Senate conferees. Congress 
apparently intended to maintain the traditionally desirable separation of 
banking and bank related activities, on the one hand, and industry and 
commerce, on the other. However, some of the remarks strongly 
intimated that the legislation was designed to broaden the range of 
activities in which multi-bank holding companies could engage. Chair
man Wright Patman, leading the House managers of the bill, called 
the language of the Amendments restrictive and conservative; the Senate 
conferees interpreted them liberally and expansively. Since courts 
often consider legislative intent in any decision requiring interpreta
tion or construction of vague statutory language, these differences in 
interpretation cannot be casually dismissed. Thus, the Board's man
date to approve nonbanking activities of bank holding companies which 
are “closely related to banking” and which meet the “public benefits 
test” is rather ambiguous.

According to Chairman Patman, the conferees’ decision to accept 
the “closely related” test and reject the “functionally related" rest 
proposed by the advocates of the expansive approach was intended to 
mean that the Congress was not convinced that any expansion or lib
eralization of the 1956 Act was justified. Further, with the insertion 
of a second test—the “public benefits” test—the new requirements, ac
cording to Patman, should be considered to be a more difficult standard 
than those of the 1956 Act.63 Finally, Chairman Patman argued that 
the new Amendments should be interpreted to require a direct con
nection between proposed activities and those that banks were already 
authorized to perform.64 For example, the House managers asserted 
that the Amendments would prohibit banks from engaging in insur
ance activities,65 and other such nonrelated bank functions.66 * *

63 116 Cong. Rec. 41,950-51 (1970).
64 H.R. Conf. Rep. No. 1747, 91st Cong., 2d Scss. 21 (1970).
65 116 Cong. Rec. 41,952-53 (1970).
66 Although the “negative laundry list” of the House was not included in the final

bill, it is indicative of the intent of the House. “Laundry List” was the name given 
to a list of specific activities in which one bank holding companies could not engage. 
The list prohibited one bank holding companies and their subsidiaries from engaging
in the business of maintaining travel agencies; providing auditing or other professional 
services in the field of accounting; providing data processing services, except as incident 
to banking services; leasing property; selling mutual funds; and operating insurance 
agencies. 115 Cong. Rec. 33,133-34 (1969).

In contrast to this view, the Senate conferees and a minority of the 
I louse conferees felt that the Amendments would free the Board of the 
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restrictions of the 1956 Act and would allow activities to be related to 
the business of banking generally, rather than perpetuate the concept 
that such activities must be related to the specific business carried on 
by the subsidiary banks of the particular holding company involved.67 
1'his group argued, for example, that bank holding companies could 
acquire insurance companies and other companies generally related to 
banking.68

’’ 116 Cong. Rec. 41,953-54 (1970) (remarks of Congressman Widnall); 116 Cong. 
Rfc. 42,424 (1970) (remarks of Senator Sparkman).

' Senator Bennett would have approved of authorized subsidiaries engaged in lending 
• nds on their own account or for the account of others; acting as investment adviser; 
operating a “no-load” mutual fund; leasing equipment where the lease is really a form 
of security’; performing insurance functions in connection with services offered by 

•• er subsidiaries; providing bookkeeping or data processing services; originating, 
ervicing, and sel'ing mortgage loans; acting as travel agent or issuing travelers checks; 

and making equity investments in community’ rehabilitation and development cor
porations engaged in providing better housing and employment opportunities for 
people of low or moderate incomes. 116 Cong. Rec. 42,435-36 (1970) (remarks of 
Senator Bennett).

' ' Federal Reserve Press Release (Jan. 25, 1971).
70 Reg. Y, 36 Fed. Reg. 10,777, 11,806, 15,526 (1971) (to be renumbered at 12 C.F.R. 

5 225.4).
71 Operating a savings and loan association is not regarded bv the Board as within 

the description of this activity. Id. at 10,777.
72 \ proposal to expand this activity to include operating a savings and loan institu

tion is under consideration by the Board. Id.
' Acting as investment adviser to an open-end investment company or as a man

agement consultant is not regarded by the Board as within the description of this 
activity. Id.

74 Idle Board has proposed to expand this activity- to include acting as an investment 
adviser to an open-end investment company. In addition, whether to propose ex
panding the investment adviser activity- to include management consulting is under 
consideration bv the Board. Id. The Board had considered such action in light of 
the United States Supreme Court’s decision in Investment Co. Institute v. Camp. 401
I S. 617 (1971). It concluded that this decision would not affect the Board’s authority 
to permit holding companies to provide advisory services to open-end or close-end 
investment companies. 36 Fed. Reg. 20,799 (1971).

Federal Reserve Board Action. In support of the Senate con
ferees’ interpretation, the Board proposed several liberal regulations 
which list bank-related activities it would consider permissible.69 70 To 
date nine of the ten proposed regulations have been adopted.76 The 
nine include: 1) making loans and other extensions of credit such as 
would be made by a mortgage, finance, credit card, or factoring com- 
: inv;71 2) operating as an industrial bank or industrial loan company to 
a limited degree;72 3) servicing loans; 4) performing the functions of 

. trust company to the extent permitted by state law;73 5) acting as an 
investment or financial adviser;74 * 6) leasing personal property or equip
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ment;75 7) making equity or debt investments in projects designed to 
promote community welfare;76 8) providing bookkeeping and data 
processing for the internal operations of the holding company; and 9) 
acting as insurance agency or broker.77

75 Such leasing would be limited to situations where at the inception of the initial 
lease the expectation is that the effect of the entire transaction will be to compensan 
the lessor for not less than the lessor’s full investment in the property. This is the 
functional equivalent of an extension of credit to the lessee. See Reg. Y, 36 Fed. Reg. 
10,777 (1971) (to be renumbered at 12 C.F.R. § 225.4).

76 Investing in an industrial development corporation is not regarded by the Board 
as within the description of this activity. Whether to propose adding that and other 
activities to the list is under consideration. The authority of holding companies to 
invest in corporations designed to promote the welfare of their community is intended 
to permit holding companies to fulfill their civic responsibilities. Under that authority 
a holding company may invest in community development corporations established 
pursuant to federal or state law. It may also participate in other civic projects, such 
as a municipal parking facility sponsored by a local civic organization as a means 
to promote greater use by the public of the community’s facilities. It does nor, however, 
authorize investments, such as apartment complexes, that are entered into substantial!) 
for profit even though to some extent the investment will benefit the community. 
Id. at 10,778.

77 Such insurance activities are limited to three types—(1) any insurance for the 
holding company and its subsidiaries; (2) any insurance directly related to extensions 
of credit or other financial services provided by banks or bank-related firms; and 
(3) any insurance sold in a community with a population not exceeding 5,000 or with 
otherwise inadequate insurance facilities. See id. at 15,526. This provision is essentially 
proposals (7) and (8) of the original ten proposed on January 25, 1971. Therefore, 
all 10 proposals, in effect, have been adopted. See note 72 supra and accompanying 
text.

78 The Board regards as incidental to these permissible activities the following: (1) 
making excess computer time available to anyone so long as the only involvement by

The last two of the approved activities, data processing and insur
ance, have stirred the most controversy. The Board has recently 
shifted its focus on data processing from the types of customers for 
whom data processing services are to be performed to the kinds of 
data being processed. The original proposal would have permitted a 
bank holding company to acquire a subsidiary to provide bookkeeping 
or data processing services for the holding company, its subsidiaries, 
and other financial institutions provided that the value of services per
formed by the company for such other institutions was not a principal 
portion of the total value of all such services performed. However, 
under Regulation Y, holding companies are permitted to process rhe 
kinds of data for others that banks process in conducting their own 
internal operations and accommodating their customers. The regulation 
was intended to prohibit holding companies from engaging in auto
mated data processing activities by developing programs either on 
their own initiative or upon request, unless the data processed is finan
cially oriented.78
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Insurance agency business was one of the ten activities proposed by 
rhe Board when it outlined plans to amend Regulation Y as a first step 
tow ard implementing the 1970 Amendments. The original proposal 
would have permitted a bank holding company to act “as insurance 
agent or broker principally in connection with extensions of credit by 
the holding company or any of its subsidiaries.” * 79 In the final version, 
as promulgated, the Board explained in more detail the types of insur
ance agency activities that it found to be closely related to banking. 
The Board, however, did not decide on a general regulatory provision 
regarding insurance underwriting activities as closely related to bank- 
ing.80

the holding company system is furnishing the facility and necessary operating per
sonnel; (2) selling a by-product of the development of a program for a permissible 
d.ra processing activity; and (3) furnishing any data processing service upon request of 
i emtomer if such data processing service is not otherwise reasonably available in the 
relevant market area. Federal Reserve Press Release (June 15, 1971).

79 Federal Reserve Press Release (Jan. 25, 1971).
80 Federal Reserve Press Release (Aug. 10, 1971).
81 Federal Reserve Press Release (Sept. 7, 1971).
82 Federal Reserve Press Release (Nov. 10, 1971).
83 Federal Reserve Press Release (Sept. 7, 1971).

Presently, the Board has proposed two additional activities which 
might be deemed as closely related to banking and a proper incident 
thereto—property management services81 and armored car and courier 
services.82 The Board’s proposal concerning property management 
\\ ould encompass farm management, the management of office buildings 
and other business or industrial properties, the management of resi
dences ranging from single-family dwellings to high-rise apartment 
buildings, and the management of air rights and oil and mineral rights 
ibove and below a particular parcel of land. Property management 
would not include activities such as the buying and selling of property 
•r rhe development of real estate. Although serving as an intermediary 

in bringing lessor and lessee together does not itself constitute property 
management, serving in that capacity might nonetheless fall within 
the permissible scope of incidental activities necessary to carry on 
functions that are regarded by the Board as property management.83

The scope of permissible armored car service activity would involve 
rhe use of armed personnel, specially designed armored vehicles, and 
elaborate security measures. The service would be intended primarily 
to prevent loss or theft in the transportation of valuable items such as 
cash and other bearer instruments that may be negotiated without 
additional endorsement. Courier or messenger service would involve 
rhe transportation of important items requiring less security than bearer 
instruments, but having critical time schedules. Among the documents 
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and related items most commonly carried by messenger services are 
checks, drafts, money orders, travelers checks, written instruments, and 
data processing material.84

84 Federal Reserve Press Release (Nov. 10, 1971).
85 12 U.SC. § 1843(c)(8), amending Act of July 1966, Pub. L. No. 89-485, § 8i b), 80 

Stat. 238, amending and renumbering Bank Holding Company Act of 1956, ch. 240, 
§ 4(c) (6), 70 Stat. 135.

86 H.R. Conf. Rep. No. 1747, 91st Cong., 2d Scss. 17-18 (1970). Tie-ins occur where 
a customer is forced or induced to accept other products and services along with 
that product he seeks. Such tie-ins may result from actual coercion by the seller or 
from a customer’s realization that he stands a better chance of securing a scarce and 
important commodity, such as credit, by volunteering to accept other products or 
services rather than seeking them in the competitive market place. In cither case, 
competition is adversely affected, as customers no longer purchase a product or service 
on its own economic merit. Reciprocity, which involves the induced provision of 
products and services by the customer rather than his acceptance of other products 
and services, may also come about in these involuntary or voluntary manners.

87 Some, but by no means all, of the problems that the Board should consider in a 
determination of unfair competition arc the potential for—(1) intimidation of customers, 
causing them to refrain from buying a competitor’s products; (2) commercial 
espionage with the purpose of procuring confidential information that could be 
used unfairly in competing with a non-bank competitor; (3) inducing breach of 
contract; (4) enticing away a competitor’s employees in order to cripple his business; 
(5) price discrimination; (6) selling a service below cost or offering a service for 
no cost in order to obtain business for another subsidiary; and (7) harassing practices 
such as intimidating competitors. Id. at 18-19.

THE PUBLIC BENEFITS TEST

Under the second test established by Congress—the public benefits 
test—the factors to be considered by the Board are closely analogous to 
the rationale developed in interpreting and construing the antitrust laws. 
Not surprisingly, delineation of congressional intent with respect to 
the exact meaning of the public benefits test is as difficult as attempting 
to capsulize the meaning of specific provisions of the antitrust laws 
without simply repeating the language of the statute. However, some 
anticompetitive effects which the Board must presumably consider in 
connection with the new section 4(c) (8)85 include the potential dangers 
of tie-ins and reciprocity,86 and unfair competition.87

Manner of Entry into New Activities. An important aspect of
the public benefits test is that the Board may differentiate between the 
ways in which new activities are commenced. Where a bank holding 
company enters a market de novo or through acquisition of a small 
firm, as opposed to acquisition of a substantial competitor, the effect is 
more likely to be procompetitive. This statutory provision thus specif
ically emphasizes the importance of the manner in which a bank holding 
company undertakes new activity. Such considerations will be par
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ticularly important in the context of expansion by bank holding com
panies into new geographic markets.88

**ld. at 17-18.
89 Federal Reserve Press Release (Dec. 22, 1971).
90 H.R. Conf. Rep. No. 1747, 91st Cong., 2d Sess. 19 (1970).

116 Cong. Rf.c. 42,428 (1970).
92 Bank Holding Company Act Amendments of 1970, § 103, 12 U.S.C. § 1843(c)(8) 

(1970).
93 116 Cong. Rec. 42,424 (1970) (remarks of Senator Sparkman).
94 116 Cong. Rec. 41,950-51 (1970) (remarks of Congressman Patman).

De novo entry has always been favored by the Board. Accordingly, 
the Board recently proposed that no hearing would be necessary in cases 
of de novo entry into activities already designated by the Board as 
closelv related to banking. Under the proposal, the Board would de
termine that, with respect to activities designated as closely related to 
banking, entry by a bank holding company through a newly formed 
subsidiar)’—rather than by acquisition of a company already engaged in 
the approved activities—would be likely to produce benefits to the public 
that outweigh possible adverse effects.89

Additional Aspects of the Public Benefits Test. The issue of
who bears the burden of proof under the public benefits test was also 
hotlv debated by the Senate-House conferees. The House managers 
concluded that an applicant seeking to acquire a closely related company 
must bear the burden of proof in showing that the particular nonbank 
activity’ would meet the public benefits test90 while the Senate con
ferees argue that bank holding companies would not have such a bur
den?1 A further dispute relevant to the public benefits test focused on 
the words “a proper incident” to banking.92 Though those words ap
pear in the closely related test section of the statute, the Senate conferees 
would give them an expansive connotation which would tend to over
ride and outweigh the adverse effects of any acquisition under the public 
benefits test?3 Chairman Patman on the other hand would take a narrow 
view, facilitating a finding that the potentially adverse factors of the 
public benefits test outweigh the fact that any given activity might be 
deemed a “proper incident” to banking.94

In an analysis of the legislative history of section 4(c) (8), it is often 
difficult to distinguish between the two tests. Chairman Patman would 
assert that a given activity ought to be considered “closely related to 
bankinn” but his substantiation of the assertion has overtones of an 
“antipublic benefits test” argument. It is clear however that Congress 
intended that the issues be separated. A proposed activity may be closely 
related to banking and, at the same time, vfiolative of the public benefits 
test. For example, the Small Business Administration announced its in
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tention to intervene in a hearing before the Board to point out the 
detrimental effects on small business of the proposed Board regulation 
which would permit bank holding companies to engage in armored car 
and courier services. The Small Business Administration is not asserting 
that such services are not closely related to banking—rather, they seek 
to increase Board sensitivity to the interests of small armored car and 
courier concerns in making a decision under the public benefits test.

While section 4(c)(8) of the Act now provides a basis for the acqui
sition by bank holding companies of nonbank subsidiaries, it is not the 
only statutory provision that authorizes such activity. Nonbank activitv 
is specifically permitted in other sections95 which, with the exception 
of 4(c) (8), the activities under the grandfather clause and the yet to be 
discussed section 4(c)(5),96 will not be treated here.

95 See Bank Holding Company Act Amendments of 1970, §§ 101 06, 12 U.S.C. 
§§ 1841-43, 1849-50, 1971-78 (1970).

96 12 U.S.C. § 1843(c)(5).
97 Id.
98 Act of July 1, 1966, Pub. L. No. 89-485, § 8, 80 Stat. 239, amending Bank Holding 

Company Act of 1956, ch. 240, § 4(c), 70 Stat. 135 (codified at 12 U.S.C. § 1843(c) 
(1970)).

99 15 US.C. § 682(b) (1970).

SECTION 4(c) (5) AND OTHER PROVISIONS

In any study of permissible nonbank activity by bank holding com
panies, one must consider section 4(c) (5),97 a hold-over provision from 
the 1966 Amendments.98 Section 4(c)(5) activity is easily confused 
with and potentially overlaps the nonbank activities of bank holding 
companies permitted by 4(c) (8). Section 4(c) (5) permits bank holding 
companies to acquire shares of the same kind, and to the same extent, 
as can be acquired by their subsidiary national or state banks as expresslv 
authorized by federal law. For example, one federal statute, the Small 
Business Investment Act of 1958 specifically permits banks to acquire 
shares up to but not equalling as much as 50 percent of the outstanding 
common stock of a Small Business Investment Company.99 Therefore 
under section 4(c)(5) a bank holding company can make the same 
investment in a Small Business Investment Company as could one of 
its subsidiary banks. More importantly, this investment can be made 
regardless of any Board determination that this activity is or is not 
closely related to banking.

The difficulty with section 4(c)(5), however, arises in connection 
with nonstatutory federal law, such as a regulation promulgated pursuant 
to statutory authority. The Comptroller of the Currency has t ic statu
tory authority to promulgate rules and regulations in accordance with 
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national banking statutes.100 The Comptroller can thus permit invest
ments bv national banks in organizations the activities of which are 
incidental to the business of banking.101 If the Comptroller rules that a 
certain activity is incidental to the business of banking and thereby 
eligible to be undertaken by a national bank, does section 4(c) (5) allow 
investment by a bank holding company in that activity? The Board has 
considered this question and determined that bank holding companies 
mav acquire shares that are expressly eligible for investment by a na
tional or state bank under a federal statute—as in the case of a Small 
Business Investment Company; but they cannot directly acquire shares 
eligible for bank investment under a rule or regulation.102

10« See 12 U.S.C. § 1 (1970).
101 12 U5.C. § 24(7) (1970).
1 - Federal Reserve Press Release (May 14, 1971).
103

1 Arnold Tours, Inc. v. Camp, Civil No. 67-372-C (D. Mass., Feb. 22, 1972) (holding 
Comptrollers regulation invalid as in excess of his powers).

1°5 See 12 C.F.R. § 7.1 (1971).

The Board does not put this limitation, however, on the bank subsid
iaries themselves. Thus national banks in a holding company may 
icquire shares in accordance with rules and regulations of the Comp- 
" -her of the Currency, while bank holding companies may not. Also 
mder federal law state chartered banks in a holding company may also 

mire shares in accordance with rules of the Board.1”3 Thus, the net 
eacct <>f section 4(c)(5) is that all activities permitted by federal law, 

ether in a statute or a rule or regulation, can be acquired by the hold- 
■n? company complex—though the distinction as to which member of 
the c< mplex holds the shares or directly performs the activity of the 
section 4(c)(5) nonbank subsidiary must be strictly maintained. In 

. c the subsidiary bank, through acquisition of a nonbank activity, can 
accomplish indirectly what the bank holding company would be pro
hibited from doing directly.

The preceding analysis of section 4(c)(5) may appear academic. 
One might assert for example, that an activity determined to be “inci- 
lental to the business of banking” could also be deemed “closely related 
to banking” bv the Board and, therefore, permissible in any event under 
section 4(c)(8). However, recent Comptroller promulgations prove 
the contrary. Until a recent district court decision,104 the Comptroller 
of rhe Currency permitted national banks to invest in travel agencies105 
as an activity incidental to the business of banking. Although efforts 
to overturn that ruling have been successful, until recently a national 
bank subsidiary of a registered bank holding company could perform 
■ c! "vices in accordance with the Comptroller’s ruling even though 
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such services have not even been proposed by the Board as a permissible 
activity “closely related to banking.”

While this article does not purport to undertake an exhaustive study 
of all permissible nonbank activity under the Act, two other clauses, the 
grandfather clause106 and the five percent rule, merit brief comment.'"7 108 
The grandfather clause was a congressional compromise. Under this 
clause nonbank subsidiaries acquired by existing bank holding companies 
prior to June 30, 1968 are not necessarily subject to divestiture.10S Un
der the five percent rule a bank holding company may invest in anv 
company so long as the acquired ownership of outstanding shares does 
not exceed five percent.109

106 Bank Holding Company Act Amendments of 1970, § 103, 12 U.S.C § 1843(a) (2) 
(1970).

107 Id. § 101, 12 U.S.C. § 1841 (a)(3) (1970).
108 Id. § 103, 12 U.S.C. § 1843(a)(2) (1970).
109 ]d. § 101, 12 U.S.C. § 1841(a)(3) (1970).

Impact of the 1970 Amendments

Immediately after the enactment of the 1970 Amendments to the 
Bank Holding Company Act of 1956, the only guidance for the banking 
industry concerning the future course of section 4(c)(8) regulation 
was the legislative history. Unfortunately, the legislative history was 
of little value because of the differing opinions of the House and Senate 
conferees. Now, however, the Board has acted with consistencv so 
that certain conclusions can be drawn. It is manifest, for example, that 
the Board has not given much weight to the Patman position articulated 
in the conference report. The gravamen of this position was that appli
cations for acquisitions under section 4(c)(8) were to be tested under 
more stringent standards than had been the case under the 1956 Act. 
In fact, the Board, in promulgating the nine activities presently included 
in Regulation Y, has exceeded the narrow scope of bank relatcdncss 
established by the same Board under the 1956 Act. Consistent with the 
clear intention of Congress, however, one bank holding company or
ganizations are restricted in their ability to perform nonbank services or 
acquire affiliates that perform activities outside the scope of the previ
ously mentioned limits.

Strength of the Amendments. While subjecting one bank hold
ing companies to regulation, the Amendments have had a liberalizing 
effect on the already existing multi-bank holding company complexes. 
Prospective acquisitions, previously prohibited under the 1956 Act were 
allowed by the 1970 Amendments. The heretofore aggressive acquisi
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tion policies of one bank holding companies are restricted while the 
almost nonexistent acquisition policies of the multi-bank holding com
panies are revitalized.

This development has vindicated the predictions of many bankers, 
regulators, and scholars.110 It has pleased those who strongly believe 
that banking institutions should be liberated from unreasonable restraints 
and restrictions which stifle the ability to implement innovative financing 
techniques and achieve a “pioneering spirit” 111 in our dynamic econ- 
omy.112 113 The Board’s enlightened approach to section 4(c)(8), com
bined with Congress’ wisdom in rejecting the repressive list of pro
hibited activity originally proposed in the House has not only given the 
economy a new promise of expanded financial services, but it has given 
the regulators flexibility to insure that the banking industry will have 
rhe ability to adjust to changing circumstances within the economy. 
While a liberal approval policy under section 4(c)(8) poses potential 
danger, the public benefits test in that same section, the anti-tie-in pro- 

. isions of the Amendments, and the antitrust laws generally provide the 
requisite checks and balances on Board mistakes.

no Am. Banker, Feb. 3, 1971, at 1.
n Camp, Need to Encourage the Pioneering Spirit, in The One Bank Holding Com

pany 30. 35-40 (H. Prochnow ed. 1969).
112 The Board’s actions, however, are most assuredly a disappointment to the House 

conferees and others who are suspicious of unregulated big business. Edwards, The 
One Bank Holding Company Conglomerate, 22 Vand. L. Rev. 1275 (1969); Wall Street 
Journal, Jan. 7, 1972, at 24, col. 1.

113 Bank Holding Company Act Amendments of 1970, § 103, 12 U.S.C. § 1843(a)(2) 
(1970).

Weakness of the Amendments. The Amendments are not with
out a tinge of irony. The avowed purpose of the 1970 Amendments was 
t bring virtually all congeneric and conglomerate bank holding com
panies under the regulatory umbrella of the Government. Presumably, 
the prime justification for such regulation was the traditional belief that 
rhe business of banking ought to be separated from commerce and 
industry’. However, some provisions in the law were or became opera
tive in derogation of this intent.

For instance, the grandfather clause divestiture date of June 30, 
196811' specifically permits many one bank holding companies to main
tain affiliation with companies not now eligible for acquisition under 
iny other exemption. Therefore, at least insofar as those grandfathered 
activities are concerned, little if any separation from banking interests 
will occur. If the Amendments were intended as remedial legislation, 
then a grandfather provision was highly inappropriate. No existing evil 
is eliminated if it is outlawed and then retroactively blessed, in whole 



1248 The Georgetown Law Journal [Vol. 60:1225

or in part. And if the Amendments were intended to be prospective in 
nature, a grandfather clause date should have been set at or near the 
effective date of the law. In any event, the arbitrariness of the grand
father clause does permit some of the prohibited activity for one bank 
holding companies to continue indefinitely.

Further Effects. Focus previously has been given to the regula
tions promulgated by the Board concerning activities in which sub
sidiaries of bank holding companies may engage under section 4(c) (5). 
Section 4(c) (5) implications are extremely important because that sec
tion allows two independent forces, the Comptroller of the Currency 
and the Federal Reserve Board, to act independently of each other in 
determining activities in which bank holding companies can participate. 
The Comptroller of the Currency, in promulgating rules within his 
authority, can determine those activities in which a national bank sub
sidiary of a holding company can engage,114 while the Board can de
termine what subsidiaries the holding company itself can directly 
acquire. In either event, the bank holding company complex gains au
thority to acquire a nonbank activity, directly or indirectly.

H4 12 U.S.C. § 24(7) (1970).
115 See notes 104-105 supra and accompanying text.

Thus, there is sufficient theoretical power vested in section 4(G(5). 
as it now stands, to vitiate partially section 4(c)(8). The Comptroller 
of the Currency can add to the list of permissible activities for bank 
holding companies by allowing national banks to acquire these activities. 
The travel agency example used in the earlier explanation of section 
4(c) (5) is a classic case in point.115

In light of the permissive nature of the Amendments and the probable 
evolution of progressive regulations, an interesting and perhaps ironic 
result can be projected. The status quo implications of the grandfather 
clause, the revitalized ability of the multi-bank holding companies to 
move aggressively in acquiring nonbank subsidiaries under Regulation 
Y, the acquisition by banks’ subsidiaries of an expandable list of eligible 
enterprises through section 4(c)(5), and the elimination of any moti
vation for the formerly unregulated one bank organizations to limit 
their holdings to but one bank, are likely to cause a net increase in 
affiliation between bank and nonbank organizations and an increase in 
the concentration of financial resources. It is not at all clear that Con
gress intended or contemplated this result.

Scope of Federal Reserve Board's Discretion. 4'he unequivocal
disposition of the Board to give broad and expansive meaning to the 
two key tests in section 4(c) (8) is certainly the most important, if not 
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rhe most surprising, regulatory development in connection with the 
19'0 Amendments. However, if the Board can pass a regulation, it 
can also rescind or modify that regulation. The possibility exists that a 
change in philosophy by the Board could cause a new restrictionist 
policy. However, relatively minor modifications in the Regulations 
: »in time to time are much more likely than abrupt or dramatic 
changes.

First, the Board is a deliberative body and not likely to be capricious. 
Secondly. the Board consists of seven Governors, all of whom hold 14 

car. overlapping appointments.116 Therefore, since turnover on the 
B <ard is slow, its edicts will probably continue to be consistent, at least 
in the short run.

116 The Federal Reserve Board is composed of seven members, appointed by the 
President, bv and with the advice and consent of the Senate for terms of 14 years. 
Diese members can only be removed by the President “for cause.” 12 U.S.C. 241. 

242 (1970).
117 12 US.C. § 1848 (1970).

Note, The Rank Holding Company Act Amendments of 1910, 39 Geo. Wash. 
L Rev. 1200 (1971).

119 For a complete discussion of the nature of the distinction between interpretative 
rules and legislative rules see 1 K. Davis, Administrative Law Treatise § 503 (1958).

However, even assuming the continuing existence of a consistent 
■policy for section 4(c)(8) purposes, the controversial language of the 
provision is subject to court review.117 Courts might deem the Board 
>ut of ¡ine and establish new, more conservative section 4(c) (8) guide- 
-o f r the Board to follow in the future. This type of action initially 

ccans plausible. If there exists the possibility that the courts will take 
sides in the previously discussed House-Senate conference debate and 
redraft the Regulations under section 4(c) (8), then the certainty factor, 
the ability to rely on present Board rulings, would be seriously di
minished. W hile some observers apparently consider judicially revised 
'guidelines very probable,118 such judicial second guessing of the Board 
>n the interpretation or construction of the substantive law in section 
4(c)(8) or other provisions in the Act is, indeed, improbable. Both the 
“closely related” and “public benefits” tests of section 4(c)(8) are 
rather ambiguous. The first test has been clouded by unclear legislative 

tent. 1 he second test is subjective and falls within the discretion of 
the Board. Bv giving the Board the power to promulgate orders or 
regulations under section 4(c)(8), Congress has given the Board the 
power to promulgate legislative rules.119 In the case of a legislative rule, 
the reviewing court has no authority to substitute its own judgment as 
to the rule’s meaning, for the legislative body has placed that power in 
the agency and not in the court. A legislative rule, issued pursuant to 

’ constitutional grant of power, is as binding on a court as is a statute 
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if it is within the granted power, issued pursuant to proper procedure, 
and reasonable.120

120 Id. at 299.
121 The Board under section 4(c)(8) has been given the power to determine by 

order or by regulation the activities in which a bank holding company will be allowed 
to engage. Bank Holding Company Act Amendments of 1970, § 103, 12 U.SC. 
§ 1844(b) (1970).

122 Congresswoman Sullivan along with Messrs. Barrett and Reuss were signators to 
the House Conference Report. See notes 63-66 supra and accompanying text.

123 116 Cong. Rec. 42,435-36 (1970).
124 In Association of Data Processing Serv. Organizations, Inc. v. Camp, the Court 

held there was “no evidence that Congress in either the Bank Service Corporation Act 
or the National Bank Act sought to preclude judicial review of administrative rulings 
by the Comptroller as to the legitimate scope of the activities available to national 
banks under those statutes.” 397 U.S. 150, 157 (1970).

The promulgation of Regulation Y with its list of permissible activi
ties meets the three criteria above. First, it is within the granted power 
of the Board to promulgate such regulations under section 4(c)(8).12' 
Secondly, these activities are issued pursuant to proper procedure as set 
out in Regulation Y. It is the third point that warrants attention. This 
reasonableness criterion is often used by the courts to override legisla
tive rules—in this case, permissible activities promulgated by the Board. 
In making determinations under this criterion, two tests are normally 
applied by the courts. First, is the rule violative of constitutional due 
process; second, is the rule inconsistent with the expressed legislative 
intent? Difficulty is encountered by the courts in making determina
tions under the latter test where, as in the instant provision, legislative 
intent is unclear.

Parameters of reasonableness will necessarily have to be set bv the 
reviewing courts. They will ultimately establish those parameters— 
bordered on the left by the philosophies and understandings of the Spark
mans and the Bennetts and bordered on the right by the views of the 
Patmans and the Sullivans.122 In the final analysis then, is seems that 
the courts will not overrule Board approved activities, even as non
bank-related as those favored by Senator Bennett.123 Judicial restraint 
will bring judicial deference to the Board’s expertise. The enactment 
of the 1970 Amendments has given the Board unbridled power to work 
within this broad spectrum of reasonableness.

In contradistinction to the Board’s promulgations of legislative rules 
under section 4(c)(8), it is important to note the legal status of the 
Comptroller’s rules, and their consequences with respect to section 
4(c)(5). Rulings of the Comptroller which affect bank holding com
panies under section 4(c)(5) are classified as interpretative rules.124 
Such rules are more likely to be overturned by courts, depending upon 
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the following factors: 1) whether the court agrees or disagrees with 
rhe ru’e; 2) the extent to which the subject matter is within special ad
ministrative competence and beyond general judicial competence; 3) 
whether the rule is a contemporaneous construction of the statute by 
those who are assigned the task of implementing and enforcing the 
statute; 4) whether the rule is one of long standing; and 5) whether the 
statute has been reenacted by legislators who know the content of the 
rule.125 'I bus the Comptroller’s interpretive rules are subject to a some
what stricter judicial standard than the rules of the Federal Reserve 
B a rd. The rulings of the Comptroller as to the permissible activities in 
which banks are allowed to engage have been overruled on several 
occasions in the courts.126

:2’> 1 K. Davis. Administrative Law Treatise § 5.03 (1958).
Y •?, e Investment Co. Institute v. Camp, 401 U.S. 617 (1971) (Comptroller’s 

regulation 9, which authorized banks to establish and operate collective investment 
funds, held invalid); Saxon v. Georgia Ass’n of Independent Insurance Agents, 399 F.2d 
1010 (5th Cir. 1968) (Comptroller’s Ruling No. 7110, which authorized banks to act 
is insurance agents in any place, held invalid); Baker, Watts & Co. v. Saxon, 261 F. 
s 247 D D.C. 1966), aff'd, 129 U.S. App. D.C. 173, 392 F.2d 497 (D.C. Cir. 1968) 
regulations issued by the Comptroller authorizing national banks to underwrite and 

deal in revenue bonds held invalid).

Conclusion

Xo student of bank regulation can be less than apologetic about the 
complexity of the regulatory scheme, the voluminous compilations of 
promulgated permissions and restraints, the overlapping of regulatory 
.uthontics, and the intermixture of jealously guarded jurisdictional 
prerogatives. But to see in such a restrained industry some evidence of 
liberation and some evidence of innovation in developing financing tech
niques that can add to the impetus for technological development and 
sendee industry breakthroughs, is a positive factor in the history of 
commercial banking.

Because of the basic statutory flexibility in section 4(c)(8) and be
cause the Federal Reserve Board is taking a progressive approach in 
applying its language, financial conglomerates are emerging which 
- tier not only traditional bank services, such as lending, investment, de- 
posit, and trust functions, but also various insurance, leasing, factoring, 
mortgage, record keeping, computing, consumer finance, investment ad
visory, and many other similar services. W ith the existing ability of 
regulated bank holding companies to play this vital role in the financial 
communitv and with the prospect of appropriate investments in the new 
kinds of service affiliates which the Federal Reserve Board should per
mit. a most significant financial stimulus to American enterprise is on 
the horizon.
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PROMOTIONAL PROGRAMS

Shirley Z. Johnson*
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l&e BNA Antitrust & Trade Reg. Rep. No. 281, at A-4 (Nov. 29, 1966) (Plumbing 
Heating Cooling Contractors Ass’n had complained to the Federal Trade Commission 
that it contractor members had suffered damages as a result of the illegal promotional 
activities of pubhc utilities). See also Hearings on Protnotional Practices by Public 
Utilities jr.d Their Impact Upon Small Business Before the Subcomm, on Activities of 
Reg-.t’atory Agencies of the blouse Select Comm. on Small Business, 90th Cong, 2d 
S.-ss.‘9, 10' 11968) [hereinafter cited as 1968 Public Utility Hearings.]

-Prior to 1964 only Califorina’s state public utility commission had noted anti
cor pctitive effects of promotional programs. See Southern Cal. Gas Co, 35 P.U.R 3d 
300 (Cai. Pub. Util. Comm’n 1960) (over-assessing ratepayers for promotional ex
penses). However, in the last seven years criticisms of promotional programs on 
antico pctirive grounds have appeared in one or more opinions of commissions in the 
following states—Alaska, California, Connecticut, Delaware, Idaho, Nevada, New 

. North Carolina, and Virginia. See Oil Heat Institute, Inc. v. Anchorage Nat’l 
Ga> Corp., "2 P.U.R. 3d 169 (Alas. Pub. Serv. Comm’n 1967) (gas company offered 
to pay 50 percent of heating bill); Southwest Gas Corp, 61 P.U.R.3d 467 (Cal. Pub. 
' il. Comm’n 1965) (gas piping and water heaters supplied at a minimum charge); 
Promotional Practices of Elec. & Gas Util, 65 P.U.R.3d 405 (Conn. Pub. Util. Comm’n 
1966) (general investigation concerning promotional practices of oil and gas com
panies; Delaware Power & Light Co, 56 P.U.R.3d 1 (Del. Pub. Serv. Comm’n 1964) 

m bonuses to customers increasing their use of electricity); Intermountain Gas 
Co.. 6" P.U.R.3d 511 (Idaho Pub. Util. Comm’n 1967) (gas company’s rental of 

iances . Southwest Gas Corp.. No. 1318 (Nev. P b. Serv. Comm’n, Apr. 19, 1965); 
W ttkin v. \tl.mtic Citv Elec. Co., 67 P.U.R.3d 483 N.J. Bd. Pub. Util. Comm’rs 

(payments for installing electric heating); Duke Power Co, 54 P.U.R.3d 574 
'N.C. Util Comm’n 1964) (advertising allowances and free wiring to developers 
"t all-clectric homes); Virginia State Corp. Comm’n v. Appalachian Power Co, 
65 P.U.R.Jd 283 (Va. St. Corp. Comm’n 1966) (promotional allowances and under
ground wiring programs).

3 Prompted b\ concern over harm to small business, the Subcommittee on Activities

Many public utilities have attempted recently to increase their dom- 
mation of the consumer market through the use of promotion programs. 
The success of these programs has resulted in injury to both the con
sumer and competing utilities. The author analyzes the anticompetitive 
eve cis of public utility promotion practices and applies the full arsenal 
of federal antitrust lave to such practices in an attempt to develop a 
consistent body of lavs to apply to abuses in this area.

In recent years public utilities and unregulated fuel companies have 
been plagued by the promotional practices of competing public utili
ties. The result has been a rash of complaints to federal1 and state ad- 
ministrarive agencies,2 a congressional investigation,3 and the institution
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of a number of private antitrust suits.* 4 Two New York state courts5 
have held that a number of promotional practices violate that state’s 
antitrust statute,6 and a federal district court has found that certain 
promotional schemes violate section one of the Sherman Antitrust Act 
and section three of the Clayton Act.7

of Regulatory Agencies of the House Committee on Small Business held hearings in 
1968 on utility promotional practices which resulted in a recommendation that the 
Department of Justice and the Federal Trade Commission, among other agencies, 
investigate promotional activities. House Select Subcomm, on Small Business. 
Promotional Practices by Public Utilities and Their Effect Upon Small Business. 
H.R. Rep. No. 1904, 90th Cong., 2d Sess. 99 (1968) [hereinafter cited as 1968 House 
Rep.].

4 Southern Blowpipe & Roofing Co. v. Chattanooga Gas Co., 360 F.2d 79 (6th Cir. 
1966) (gas company selling and distributing appliances and equipment at below cost ; 
Gas Light Co. v. Georgia Power Co., 313 F. Supp. 860 (M.D. Ga. 1970) (gas com
pany charged electric companies with conspiracy to eliminate gas as a competitive 
energy source); Washington Gas Light Co. v. Virginia Elec. & Power Co., 309 F. 
Supp. 1119 (E.D. Va. 1970), rev'd, 438 F.2d 248 (4th Cir. 1971) (electric company had 
installed underground electric wiring at discounts based on anticipated use of elec
tricity); Columbia Gas Co. v. New York State Elec. & Gas Corp., 28 N.Y .2d 11", 
268 N.E.2d 790, 320 N.Y.S.2d 57 (1971) (contract of electric company to provide 
lower lighting rates for those whose used electric heating); Mecnan Oil Co. v. l ong 
Island Lighting Co., 56 Misc. 2d 425, 288 N.Y.S.2d 819 (Sup. Ct. 1968) (electric and 
gas company gave free installation of underground wiring for electricity to con
sumers converting to gas for heating restraining competition in home heating field).

5 Columbia Gas Co. v. New York State Elec. & Gas Corp., 28 N.Y.2d 117, 268 
NJE.2d 790, 320 N.Y.S.2d 57 (1971); Meenan Oil Co. v. Long Island Lighting Co., 
56 Misc. 2d 425, 288 N.Y.S.2d 819 (Sup. Ct. 1968).

6 N.Y. Gen. Bus. Law § 340 (McKinney 1968).
7 Washington Gas Light Co. v. Virginia Elec. & Power Co., 309 F. Supp. 1119 (E.D. 

Va. 1970), rev'd, 438 F.2d 248 (4th Cir. 1971); see Sherman Antitrust Act § 1, 15 
U.S.C. § 1 (1970); Clayton Act § 3, 15 U.S.C. § 14 (1970). In 1970, before the 
Fourth Circuit’s decision, the Virginia State Corporation Commission issued an order 
prohibiting Virginia Electric & Power Company’s (VEPCO) promotions. According 
to Herbert Bergson, counsel for Washington Gas Light Company, the claim for treble 
damages of Washington Gas Light Company was settled after the Fourth Circuit 
proceeding. Telephone conversation with Herbert Bergson, counsel for Washington 
Gas Light Company, in Washington, D. C., July 6, 1971.

8 State Antitrust statutes are not discussed since they generally parallel federal law.

The purpose of this article is to discuss the legal difficulties which a 
public utility embarking on a promotional program may encounter with 
respect to various federal antitrust statutes.8 The types of promotional 
schemes potentially vulnerable to the antitrust laws include—1) the instal
lation of wiring or piping free of charge or at reduced rates; 2) cash 
payments to contractors who agree to build homes utilizing exclusively 
the promoting utility’s energy; 3) cash rebates, sometimes in the form 
of deduction from utility bills, to persons changing from one form of 
energy to the promoting utility’s energy; and 4) the sale, lease, or fi
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nancing of appliances or equipment using the promoting utility’s energy 
at a price below the utility’s cost, or at a price substantially less than that 
which a consumer would pay a dealer.9

■‘See Fideral Power Commission, Promotional Practices of Public Utilities: A 
Survey of Recent Actions by State Regulatory Commissions 112 (1970) [hereinafter 
cited as FPC Promotional Practices Report]. This Federal Power Commission study 
categorized public utility promotional practices into the following eight types— 

1) promotional rates such as special rates for space heating, or for all-gas or all- 
elcctric homes; (2) installation allowances for underground wiring, hookup, trenching, 
and street paving; (3) conversion allowances such as trade-ins, guaranteed fuel costs, 
and absorbed conversion costs; (4) appliance allowances such as sale at cost; (5) 
service and merchandising allowances such as technical assistance, architectural subsidy, 
and «sa'cs and engineering services; (6) advertising allowances such as free advertising 
and the rental of builders’ model homes; (7) financing assistance such as loans, mort
gages, discounts on interest rates, and conditional sales contracts; and (8) ca^h pay
ments such as reimbursement or cash subsidy.

10 Id. at 5, 27-28.
n Id. at 27-28.
12 See Washington Gas Light Co. v. Virginia Elec. & Power Co., 438 F.2d 248, 254 

'4th Cir. 1971). The court stated that “electricity is simply different from gas and 
may be subjectively preferred . . . despite its higher cost and the latter’s greater effi
ciency.” Id.

13 Similar inducements and consequences were found to be antitrust violations by 
the district court in the Virginia Elec. & Power Co. case. 309 F. Supp. at 1124-26.

Of the four promotional schemes just listed, installation allowances 
or discounts to building contractors are employed most frequently, while 
appliance allowances are least often utilized.10 Furthermore, most com
plaints in recent years with respect to promotional programs have been 
levelled at electric companies who pay for all or part of underground 
wiring installation costs in exchange for a builder’s promise to install 
electric central heating. This electric company tactic is so difficult 
for rivals to match that even if they can find a way to retaliate they 
will end up saddled with a comparative cost disadvantage.11

A deleterious outgrowth of programs of this type may be the virtual 
elimination of competing fuels and the unregulated companies which sell 
them. This result may arise even though competing fuels may be less 
expensive in the long run and more efficient for specific purposes than 
th se offered by the promoting utility.12 The more expensive fuel may 
be selected because the consumer, “blinded'’ by the inducement, fails 
to consider the relative cost of fuels. More frequently, there is dis
interest in the cost of fuels because the consumer and the individual 
receiving the inducement are different entities with different motives. 
For example, building contractors are often anxious to accept free or 
low-cost wiring in exchange for building all-electric homes despite the 
fact that the long-range expense to the homeowner is increased.13

W ithin the past several years, electric and eras utilities increasingly 
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have emphasized special inducements to promote their services.14 This 
accelerated emphasis undoubtedly has been caused by the erasure of 
rigid boundaries among the markets for energy. Ten years ago, the 
electric power industry maintained a natural monopoly over the energy7 
supplied for appliances and lighting fixtures, while natural gas utilities 
provided power almost exclusively for cooking and water heating.

14 1968 House Rep., at 93. The hearings point out examples of the proliferation of 
newspaper advertisements offering gas and gas appliances at very low and convenient 
rates. 1968 Public Utility Hearings, at 110.

15 See FPC Promotional Practices Report 33; 1968 Public Utility Hearings, at 123-24.
16 In the process of utility regulation, state public utility commissions deal with 

promotional programs in the contexts of rate-making and approval of applications for 
specific programs. In each instance, the commissions’ authority is derived from statutes 
which empower the state to prohibit undue, unjust, or unreasonable discrimination, 
and unreasonable and improvident expenditures. FPC Promotional Practices Report 13.

17 Compare Promotional Practices of Elec. & Gas Util., 65 P.U.R.3d 405 (Conn. Pub. 
Util. Comm’n 1965) (certain promotions found reasonable and nondiscriminatory) and 
Watkins v. Atlantic City Elec. Co., 67 P.U.R.3d 483 (N.J. Bd. Pub. Util. Comm’n 
1967) (same) 'with Southwest Gas Corp., No. 1318 (Nev. Pub. Serv. Comm’n, Apr. 19, 
1965) (similar promotions found reasonable and discriminatory) and Virginia Elec. 
& Power Co., 54 P.U.R.3d 561 (N.C. Util. Comm’n 1964) (same). While some state 
commissions have permitted appliance promotional programs which were characterized 
as merchandising and have disallowed those which were promotional, the opinions 
vary as to which practices are promotional and which are merchandising. Compare 
Intermountain Gas Co., 67 P.U.R.3d 511 (Idaho Pub. Util. Comm’n 1967) and Michigan 
Gas Util. Co., 40 P.U.R.3d 461 (Mich. Pub. Serv. Comm’n 1961) with Promotional 
Practices of Elec. & Gas Util., 65 P.U.R.3d 405 (Conn. Pub. Util. Comm’n 1965). 
In the former cases lease-rental programs were deemed as merchandising, whereas in 
the latter case such a program was classified as promotional and solely within the 
reasonable discretion of management.

Today, due to more advanced technology, gas is emploved in the 
operation of many appliances, while electricity is frequently used for 
cooking and heating. Moreover, both gas and electricity have entered 
into the home heating market, once dominated by fuel oil and coal. Thus, 
with increased competition among gas, electricity, coal, and fuel oil 
suppliers, promotional activities have multiplied to the point of existing 
in almost every state.15 As these programs have grown, so has their 
potential for abuse.

State public utility laws provide a potential weapon in the attempt 
to control abuse of public utility promotional schemes.16 Increased uti
lization of such statutes seems somewhat doubtful, however. First, 
despite the existence of similar statutory language, promotional pro
grams have not been subjected to uniform treatment by state utility’ 
commissions. Indeed, while some programs have been held by various 
commissions to be discriminatory, virtually identical schemes have been 
found by other commissions to be nondiscriminatory.17 Although nu- 
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nierous public utility commissions have conducted investigations of 
pti motional programs,18 only half have taken steps to regulate such 
schemes.1'’ In short, the prevailing tendency is not to utilize state public 
utilirv lavs to control actual or potential misuse of utility promotional 
schemes.-" Rather, it would appear that more effective remedies could 
be found within federal antitrust statutes.

* Thirty-one commissions have conducted investigations of promotional programs. 
St’c’ FPC Promotional Practices Report 18, app. A, at table 3. The following states 
have investigated promotional activities—Alabama, Alaska, Arkansas, California, Colo- 
rado, I) lav are, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, Maryland, 
Massachusetts. Michigan, Missouri, New Hampshire, New Jersey, New York, North 
Carolina, Ohio, Oregon, Pennsylvania, Rhode Island, South Carolina, Utah, Vermont, 
Virginia, W isconsin, and Wyoming.

' • \ ’ jh over 30 states have investigated potential abuses within utility promo- 
tional programs, only 16 states have taken formal action to prohibit or restrict such 
programs. Id. at 6, app. A, at table 3. These states include Alabama, Alaska, California,

■ or?. !o, Hawaii, Idaho, Kansas, New Hampshire, New Jersey, North Carolina, Ohio, 
Oregon, South Carolina, Utah, Virginia, and Wyoming. Generally, states with the 
largest populations tend to investigate promotional programs. Id. at 8-11, 18-19.

- "Such apathy has continued despite numerous complaints from unregulated power 
c »mpanies. appliance dealers, and plumbing and heating contractors. Moreover, ac- 
curding to a 1970 Federal Power Commission report, no state commission had as yet 
registered a complaint with the Federal Trade Commission or with the United States 
Department of Justice. FPC Promotional Practices Report 6.

\t least three state commissions, those of Delaware, Idaho, and New Jersey, have 
declare 1 that they possess no jurisdiction to deal with the competitive aspects of 
promotional programs. In 1964, the Delaware Public Service Commission found that 
it lacked jurisdiction to determine whether an electric company’s cash allowance 
program violated the Robinson-Patman Price Discrimination Act. Delaware Power & 
Light Co., 56 P.U.R.3d 17 (Del. Pub. Serv. Comm’n 1964); see Robinson-Patman 
Price Discrimination Act § 3, 15 U.S.C. 13 (a) (1970). Similarly, the Idaho Public 
L tility Commission found that it had no power to determine the applicability of either 
fc leral antitrust laws or the Unfair Sales Trade Act of Idaho. Intermountain Gas 
Co., 67 P.U.R 3d 511, 513 (Idaho Pub. Util. Comm’n 1967). Likewise, the New Jersey 
B ird of Public Utility Commissioners in 1965 announced that it had no power to 
protect an unregulated bottled gas vendor against the hazards of competition from 
a regulated gas company which gave free exterior pipelines and sold interior pipes 
below cost. Superior Propane Co. v. South Jersey Gas Co., 60 P.U.R.3d 217, 220-21 
N.J. Bd. Pub. Util. Comm’rs 1965).
In sharp contrast to the apathy displayed by these commissions is the progressive 

approach adopted by the public utility commissions of two western states, Nevada 
and California. In 1965, the Nevada Public Service Commisison issued a cease and 
desist order against the sale of appliances by a gas company at low or wholesale 
prices with extended financing. The order had been issued in response to protests 
from appliance dealers, fuel oil dealers, and several chambers of commerce, all of 
which claimed that the promotional appliance program was preferential and discrimina- 

•' and would destroy local, private enterprises. Southwest Gas Corp., No. 1318 
(Nev. Pub. Serv. Comm’n, Apr. 19, 1965).

The California Public Utilities Commission, in a decision handed down just a few 
months subsequent to the Nevada opinion, found a slightly modified promotional 
program by the same gas company to derogate the pubic interest of the state and 
its citizens. The commission noted that ultimately the effect of such a program would
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Sherman Antitrust Act

SECTION ONE

Background. On the basis of case law, promotional programs
are most vulnerable under the provisions of section one of the Sherman 
Antitrust Act as tying arrangements. Section one outlaws contracts, 
combinations, and conspiracies in restraint of trade.* 21

be to force competing utilities to adopt similar activities to protect their own markets. 
Southwest Gas Corp., 61 P.U.R.3d 467, 474 (Cal. Pub. Util. Comm’n 1965).

21 Sherman Antitrust Act § 1, 15 U.S.C. § 1 (1970). Section one states that “(elven 
contract, combination in the form of trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several states ... is hereby declared to be illegal.’ 
The presence of interstate commerce in some form is a prerequisite to application of 
the federal antitrust laws. While courts have been liberal in applying this requirement, 
a recent Supreme Court decision should further case the burden. In FPC v. Florida 
Power b Light Co., the Court held that a utility was engaged in interstate commerce 
if it was interconnected with utilities which received power from out of state. 40 
U.S.L.W. 4141 (U.S. Jan. 12, 1972).

22 Northern Pac. Ry. v. United States, 356 U.S. 1, 5-6 (1958); International Salt Co. v. 
United States, 332 U.S. 392, 394-95 n.5 (1947).

23 Standard Oil Co. v. United States, 337 U.S. 293, 305 06 (1949).
24 Per se offenses are those which because of their nature or necessary effect arc 

conclusively presumed to unreasonably restrain competition. See United States v. 
Trenton Potteries Co., 273 U.S. 392, 397-98, 402 (1927); Standard Oil Co. v. United 
States, 211 U.S. 1 (1911). Per se violations include price fixing, market allocation, 
group boycotts, and tying arrangements. See International Salt Co. v. United States, 
332 U.S. 392 (1947) (tying arrangement); Fashion Originators’ Guild v. FTC, 312 
U.S. 457 (1941) (group boycott); United States v. Socony-Vacuum Oil Co., 310 US. 
150, 223 (1940) (price fixing); United States v. Addyston Pipe & Steel Co., 85 F. 271 
(6th Cir. 1898), afpd, 175 U.S. 211 (1899) (market allocation).

25 Northern Pac. Ry. v. United States, 356 U.S. 1, 6 (1958). In one case, as little 
as $60,500 in illegally block-booked contracts was found insufficient to satisfy the 
commerce requirement. United States v. Loew’s, Inc., 371 U.S. 38, 48-49. In a later 
case the Court held that $190,000 worth of loans to petitioner constituted a substantial 
amount of interstate commerce. Fortner Enterprises, Inc. v. United States Steel Corp., 
394 U.S. 495, 501-02 (1969).

The United States Supreme Court has defined a tie-in as an agree
ment by a party to sell a single product—tying product—but only on 
the condition that the buyer also purchase a different product—tied 
product.22 The vice inherent in such an arrangement is that competition 
in the tied product is curbed. Tying arrangements, by their nature, 
serve little purpose other than to suppress competition.23 Such arrange
ments have been held per se illegal24 under the Sherman Antitrust Act 
when the seller has sufficient economic power with respect to the tying 
product to appreciably restrain free competition in the market for the 
tied product and when a “not insubstantial” amount of interstate com
merce is affected.25 The seller need not, however, have complete mo
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nopoly power or dominance over the tying product in order for the 
agreement to be considered a restraint of trade.20

2€ Northern Pac. Ry. v. United States, 356 U.S. 1, 11 (1958). In a prior decision,
the Supreme Court said monopoly power or dominance over the tying product was
a nccc^ary precondition for application of the per se rule. United States v. Times-
Picavune Publishing Co., 345 U.S. 594 (1953).

27 309 F. Supp 1119 (E.D. Va. 1970).
-■ One of the programs offered free installation if the builder agreed to construct 

< all-electric home; a $100 installation fee was charged if the builder went all-electric 
except for space heating. Where the builder agreed to do neither, his charge for 
underground service ranged from $200 to $280 depending on the size of the house 

and •’’•j’icr electricity was used for air conditioning or drying clothes. Id. at 1121.
»/d. ar 1122.
«0 Id.

All [builders] said if given a free choice they would have used gas for space 
h arina-n ost said they would have used gas for water heating—many said they would 
have given their customers a choice of using gas or electricity for cooling.” Id.

:: See id. at 1126. Complaints about various underground wiring installation pro
grams of VEPCO have been received by the Federal Trade Commission. See BNA 
Urmtvsr & Trade Rig. Rep. No. 281, at A-4 (Nov. 29. 1966). State public utility 

commissions aho have received complaints. The Virginia State Corporation Com-

In II’ashington Gas Light Co. v. Virginia Electric & Power Co.,21 a 
federal district court held illegal as tie-ins various programs which, sim- 
plv stated, provided for installation of underground electric wiring at 
discounts based upon the anticipated use of electricity.* * * * 27 28 The plaintiff, 
a seller of gas, sued for treble damages and an injunction. The evidence 
established that soon after Virginia Electric and Power Company’s 
VIPCO) program was initiated, its share of the space heating market 

increased from one to 21 percent, its share of the cooking market from 
40 to ” 1 percent, and its share of the water heating market from five to 
" ' percent.29 Twenty-seven percent of those homes using underground 
wiring adopted electricity as their single energy source as compared 
with 3.2 percent of all homes employing overhead wiring service.30 
\lthough a number of builders testified that the use of underground 

electric sendee was required by business necessity, they stated that given 
free choice of energy source they would have installed gas for some 

purposes.31
Once electrical elements and appliances have been installed in a home, 

a consumer is committed to using electricity unless he chooses to absorb 
the high cost of removing the electrical appliances and replacing them 
with appliances using another form of energy and the appropriate con
duits. In most cases, the cost of such a change will prove prohibitive 
t<» rhe consumer. Therefore, as a result of a promotional program, a 
developer, induced by a discount to install electricity, permanently ties 
rhe home purchaser to its use.32
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In Virginia Electric & Power Co., the district court held that elec
tricity was tied to the installation of underground electric service. It 
ruled that the company had a monopoly in the tying product—the in
stallation of underground electrical service.* 33 Based upon that finding, it 
was not difficult for the court to conclude that VEPCO had sufficient 
economic power in the tying product to appreciably restrain compe
tition in the tied product—electrical energy.34 Because tie-ins arc illegal 
per se,35 36 the court rejected as immaterial VEPCO’s economic and busi
ness justifications for its promotional programs.30 The court further 
found that the amount of interstate commerce affected was not insub
stantial, as VEPCO had derived more than $4 million each year from 
new homes with energy systems which were either totally electric, or. 
completely electric except for space heating. Approximately one-sixth 
of the $4 million was received from new homes in the market area where 
the parties competed.37 38

mission disapproved one of VEPCO’s promotional plans because the waiver of cost 
for underground installation was tied to the all-electric concept. Virginia Stare Corp. 
Comm’n v. Appalachian Power Co., 65 P.U.R.3d 283 (Va. St. Corp. Comm'n 1966). 
In 1964 and again in 1967 the North Carolina Utilities Commission disapproved pro 
motional plans of VEPCO which were essentially the same. Virginia Elec. & Power Co.. 
70 P.U.R.3d 454 (N.C. Util. Comm’n 1967); Virginia Elec. & Power Co., 54 P.U.R.ld 
561 (N.C. Util. Comm’n 1964). In the 1967 decision the North Carolina commission 
held that VEPCO’s plan was an unlawful promotion of the exclusive use of electric 
space heating where there was no evidence of activities by competitors to justify 
such practices. Even more recently the Virginia Commission prohibited all of 
VEPCO’s promotions. See note 7 supra.

33 309 F.Supp. at 1120.
34 Id. at 1123.
35 International Salt Co. v. United States, 332 U.S. 392 (1947); notes 23-25 supra and 

accompanying text.
36 The justifications included statements that competition in the space and water 

heating market had been increased, that investment in the underground service had 
to be recovered, and that safety and community beauty had been promoted. 309 F. 
Supp. at 1124.

37 Id.
38 Washington Gas Light Co. v. Virginia Elec. & Power Co., 438 F.2d 248 (4th Cir. 

1971).
39 Id. at 252.
43 Id. at 253.

On appeal, the Fourth Circuit Court of Appeals reversed the lover 
court decision.ss The appellate court concluded that no tie-in existed 
because there was only one product, namely electricity39 and that 
VEPCO’s activities were immune as state action.40 Although an indepth 
examination of the immunity issue is beyond the scope of this article, 
it shall be considered briefly since it is a threshold issue which, if raised, 
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a court will rule on before considering the merits of an antitrust 
allegation.

State Action. The United States Supreme Court’s landmark
decision in Parker v. Brown41 established the principle that the Sherman 
Antitrust Act does not apply to government regulatory activities. The 
case involved the regulation of marketing techniques and the pricing 
of raisins bv a commission created under California law. The commis- 
sion included the Director of Agriculture and eight other members ap
pointed bv the Governor and confirmed by the State Senate. The 
Supreme Court ruled that the Sherman Antitrust Act prohibited only 
private action; and since the state of California was acting through the 
Raisin Commission, that activity was sufficient to establish state action.42 
The Court qualified its holding, however, warning that a State could 
neither grant immunity to those individuals who violate the antitrust 
taws nor declare their actions lawful.43 The fact that numerous evils 
accompanying the marketing of raisins presented a local problem which 
urgently’ demanded state action for the economic protection of persons 
in an important industry was also clearly recognized by the Court.44

« 317 US. 341 (1943).
*2ld. at 352. The Court noted that “[i]t is the state which has created the machinery 

for establishing: the prorate program .... [I]t is the state, acting through the Com- 
nii >ion, which adopts the program and which enforces it ... in the execution of 
i governmental policy.” Id.

*ld. at 351.
« Id. at 363.
*'438 F.2d at 252. With reference to the argument that the commission’s inaction 

cause I \ I PCO*S conduct to be individual rather than “state” action, the court stated 
that it would not equate “administrative silence with abandonment of administrative 
duty.”

<6 440 F.2d 1135 (5th Cir. 1971), cert, denied, 40 USX.W. 3352 (U.S. Jan. 24, 1972). 
*1 Id. at 1140.

It is evident that the applicability of the immunity discussed in Parker 
v. Brown depends upon whether or not there is state action. In Virginia 
Electric Power Co., the Fourth Circuit held that the power of the state 
utility* * commission to approve or disapprove the VEPCO promotional 
plan constituted state action even though the agency had failed to act.45 
Thus, the court took the expansive position that authority to act, rather 
than actual activity, is alone sufficient to constitute state action. In a less 
extreme ruling, the Fifth Circuit, in Gas Light Co. v. Georgia Power 
Co.4* granted immunity from the proscriptions of the Sherman Anti
trust Act. In this instance, the state commission had acted by giving 
lengthy consideration to the promotional plans of the utility and, after 
some minor modifications, had approved them.47
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In marked contrast to the Virginia Electric & Power Co. and Georgia 
Power Co. rulings, the United States Court of Appeals for the District 
of Columbia Circuit held in Hecht v. Pro-Football, Inc.™ that the ac
tivities of a board created by federal statute were not immune from the 
provisions of the Sherman Antitrust Act. The court quoted approv
ingly from the Fifth Circuit’s ruling in Woods Exploration & Producing 
Co. v. Aluminum Co. of America™ to the effect that state regulatory 
goals and federal antitrust aims must be read as complementary rather 
than mutually exclusive.48 49 50 In an opinion analyzing Parker v. Brown 
and lower court decisions, Judge Wilkey concluded that where state 
action is involved, the critical issue is to what extent that action does not 
contravene the federal antitrust laws, which constitute overriding legis
lation under the federal commerce power.51 52

48 U.S. App. D.C. , 444 F.2d 931 (1971), cert, denied, 40 U.S.L.W. 3336 U.S. 
Jan. 17, 1972).

49 438 F.2d 1286 (Sth Cir. 1971), cert, denied, 40 U.S.L.W. 3336 (U.S. Jan. 17, 
1972). The Fifth Circuit refused to characterize as state action the regulation bv the 
Texas Railroad Commission of production of natural gas because the defendants had 
filed false information with the Commission. Thus, the court held such fraudulent 
conduct to be outside the cloak of state action.

50 Hecht v. Pro-Football, Inc., U.S. App D.C. , , 444 F.2d 931, 938 (1971), 
citing Woods Exploration & Producing Co. v. Aluminum Co. of America, 438 F.2d 
1286, 1302 (5th Cir. 1971).

51 U.S. App. D C. at , 444 F.2d at 935.
52 Id. at , , 444 F.2d at 936, 942. The court noted that Parker “contained over

broad language in regard to the effect of state action on the applicability of the 
antitrust laws, and, in our opinion, subsequent decisions of lower courts have not 
always fully taken into account the rationale behind the decision [si.” Id. ar , 444 
F.2d at 936. The court listed certain relevant criteria to be weighed in determining 
the permissible limits of state action which might conflict with the antitrust laws- 
(1) statutory language; (2) legislative history, (3) relative importance of the state 
action which is asserted to override antitrust policy; (4) whether the state agency 
considers the anticompetitive effects of its actions; (5) whether the state agency must 
adhere to a narrow statutory directive; and (6) whether judicial review is available 
Id. at - , 444 F.2d at 944-47.

Thus, there are differing views as to the effect of Parker v. Brown on 
the application of antitrust laws to factual situations potentially involv
ing governmental action. A court following the rationale in Hecht will 
focus upon the purpose of antitrust regulations and state involvement 
to guarantee that the intent of Congress, as expressed in federal antitrust 
legislation, is not diluted by an overbroad interpretation of Parker A 
On the other hand, a court adopting the Georgia Power Co. approach 
will place predominant weight on the mere existence of state action in 
holding that the Parker immunity doctrine applies. Some courts might 
require active supervision by a state agency, while others may hold that 
mere possession of authority, without activity, is alone sufficient to es
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tablish the state action requirement.53 In each instance, the factual situ
ation will influence the court’s decision as to whether to permit the 
immunity defense.54

M Compare Gas Light Co. v. Georgia Power Co., 440 F.2d 1135 (5th Cir. 1971) 
Washington Gas Light Co. v. Virginia Elec. & Power Co., 438 F.2d 248 (4th 

Cir. 1971).
54 See Woods Exploration & Producing Co. v. Aluminum Co. of America, 438 F.2d 

1286, 1298 (5th Cir. 1971). The Fifth Circuit in Woods reached a different result 
than it did in Georgia Power Co. because the facts revealed that the regulated com
pany had committed fraud by submitting false data to the commission.

55 See United Mine Workers v. Pennington, 381 U.S. 657 (1965); Eastern Railroad 
Presidents’ Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961). 'Noerr and 
Pennington held that concerted efforts to influence the passage and enforcement of 
laws was immune from attack under the Sherman Antitrust Act. On January 13, 1972, 
however, the Supreme Court in California Motor Transport Co. v. Trucking Unlimited 
narrowed the Noerr~P ermington doctrine. 40 U.S.L.W. 4153 (U.S. Jan. 13, 1972).

« 438 F 2d at 253.
67 394 US. 495 (1969).

Because the Supreme Court has declined to grant certiorari in both 
the Georgia Power Co. and Hecht cases, and because the Virginia 
Electric Power Co. case was settled after the Fourth Circuit ruling, 
the position of the Supreme Court on the immunity issue remains un
resolved. When the Supreme Court finally decides to hear the state 
action immunity issue in the context of an antitrust violation, it hope
ful lv will view Parker v. Brown in a restrictive manner, just as it re
cently has narrowed the Noerr-P ermington antitrust immunity doc
trine.55 * *

Tying Arroti gentents. As a second ground employed for rever
sal of the lower court ruling in Uzrgmzzz Electric & Power Co., the 
United States Court of Appeals for the Fourth Circuit stated that de
livery of electricity was an ancillary and necessary part of the business 
of selling electricity, and there was no separate market for such deliv
ery.'’ In reaching its conclusion, the court of appeals relied, in part, on 
the dissenting opinion in the Supreme Court’s decision in Fortner Enter
prises v. United States Steel Corp.51 In Fortner, the Court found that 
United States Steel’s requirement that homes be purchased as a condi
tion precedent to receipt of an advantageous loan from a subsidiary 
corporation constituted an illegal tie-in. Counsel for United States Steel 
argued vigorously that today each and every credit sale involves a tie, 
and thus, presumably, only one product exists. The Supreme Court 
quickly dismissed this contention by distinguishing the situation in Fort
ner from the usual credit sale in that two separate corporations sold 
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the products and each borrower contracted to obtain a sum of money 
larger than actually needed to pay for a home.58

58 Id. at 507.
59 438 F.2d at 253.
60 394 U.S. at 507.
61 See id. at 510-25.
62 The court concludes its opinion by stating, “[dloubtless, we think, SCC [the state 

regulatory commission] can do a better job than piecemeal application of laws aimed 
against monopoly.” 438 F.2d at 254.

63 See 309 F. Supp. 1119, 1123 (E.D. Va. 1970).
64 28 N.Y.2d 117, 268 N£.2d 790, 320 N.Y.S.2d 57 (1971).
65 56 Misc. 2d 425, 288 N.Y.S.2d 819 (Sup. Ct. 1968).

The Fourth Circuit’s opinion in Virginia Electric & Power Co., while 
conceding that Fortner did not lay down a general test for finding 
whether two products existed, nevertheless claimed that the Supreme 
Court had examined a minimum of five factors in finding that two 
products existed.59 In reality the Court did not focus upon specific fac
tors in attempting to determine whether two products existed, but rather 
distinguished the factual situation there presented from a usual sale on 
credit.60 In reaching its conclusion, the Fourth Circuit appears to have 
ignored the rationale offered by the majority in Fortner, and chose 
instead to embrace the views offered by the dissent.61 The court noted 
that four dissenters had thought there was but one product in Fortner, 
and then quoted from the dissenting opinion. In short, it would appear 
that the Fourth Circuit was motivated simply by a desire to protect 
public utilities from the proscriptions of the antitrust laws.62

Despite this criticism, the threshold question in every tie-in case is 
whether in fact one or two products exist. The district court in Virginia 
Electric & Power Co. did not discuss specifically the “one product ver
sus two” issue although it is obvious that the court found two products, 
with electricity as the tied product and the installation of underground 
electric service the tying product.63 64 65 In addition, New York state courts 
twice have found that two products existed in utility promotional situ
ations. In Columbia Gas Co. v. New York State Electric & Gas Corp.Y 
the court found that two separate and distinct markets for electricity 
constituted two services or products. In that case, the defendant electric 
company offered electricity at a lower rate for lighting on the condi
tion that the consumer also use electricity for heating. This program 
proved detrimental to the interest of the plaintiff gas company which 
sold gas for space heating. In another case, Meenan Oil Co. v. Long Is
land Lighting Co.™ an unregulated supplier of fuel oil for heating pur
poses claimed that the defendant utility was using its monopoly position 
in the electrical field to restrain competition in the home heating marker.
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The court held that an offer of free underground installation by a utility 
selling both gas and electricity to those using gas for heating was an 
illegal tie-in.

As these cases indicate, the utility tie-in situation does not necessarily 
tit the traditional antitrust mold where two products are sold by a single 
seller for use by the purchaser.06 Thus some flexibility is necessary to 
find two products. Such flexibility is evidenced by the Columbia Gas 
decision, where the court concluded there were two products because 
two markets existed.07 Such a finding is justified because the effect of 
ties of this type is to deny a competitor free access to a market and to 
force consumers to forego free choice between competing products.68 * 70 
For example, in Virginia Electric & Power Co., gas companies were 
denied access to all-electric homes because VEPCO had induced build- 
insr contractors to construct all-electric homes, thereby denying the 
home owner of a choice between electricity and gas.

In m icrtrround wire installation programs, there is one seller of the two products, 
' / two buyers—the builder who purchases the wiring and the home owner who 
purchases the electricity.

«7 28 N.Y.2d at 128, 268 N.E.2d at 796, 320 N.Y.S.2d at 65-66.
63 See 394 US. at 498-99.

Northern Pac. Ry. v. United States, 356 U.S. 1, 6 (1958).
70 371 US. 38, 45 (1962). The requisite economic power is presumed where the 

tying product is patented or copyrighted. International Salt Co. v. United States, 332 
US. 392 (1947).

Once it has been established that two products exist, it must be de
termined whether the utility has the requisite economic power in the 
t\ imj product to appreciably restrain free competition in the market for 
the tied product.09 Where the tying product is underground wiring, it 
is likely that such power will exist. Where the tying product is cash 
rebates or low cost appliances, however, an economic power issue may 
arise. The United States Supreme Court has held that sufficient eco
nomic power may exist under some circumstances merely because 
consumers are attracted by the deal. Thus, in United States v. Loew's, 
Inc..'" the Court found that absent a showing of market dominance, the 
requisite economic power may be inferred from the tying product’s 
Jcsirabilitv to the customer.

Unreasonable Restraint of Trade. A promotional program, al
though not illegal as a tying arrangement, may still violate section one 
of rhe Sherman Antitrust Act as an unreasonable restraint of trade. Such 
a theory involves a rule of reason approach to determine whether, after 
taking all the circumstances into account, the program unduly restrains 
competition. Among the factors to be analyzed in reaching that deter
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mination are—1) the rationale underlying the promotion program; 2) 
the necessity for such a program in light of the utility’s need to survive 
and progress; 3) the cost; 4) overall effect on rates; and 5) injury to 
competitors. If the cost of a particular promotion program is high, 
if justification for that expense is primarily the addition of new cus
tomers, and if competitors are injured or driven out of business, appli
cation of section one of the Sherman Antitrust Act will most likely 
result in a holding of unreasonable restraint of trade.

A utility company can argue that its activities are reasonable on the 
ground that promotional programs are necessary if it is ever to make 
inroads into another market. Such may be the contention where an 
electric company attempts to enter into the home heating field, or where 
a gas company moves into the appliance market. The United States 
Supreme Court has stated on a number of occasions that certain activi
ties are legal and within the rule of reason when they aid a small, strug
gling company during its initial entry into a new market.71 However, 
this struggling entrant argument might appear a bit absurd if offered 
by a utility, since such an entity nearly always is granted a monopoly 
in its own energy form and guaranteed a certain rate of return by a 
state public utility commission.

71 White Motor Co. v. United States, 372 U.S. 253, 263 (1963); Brown Shoe Co. v. 
United States, 370 U.S. 294, 330 (1962); cj. Standard Oil Co. v. United States, 337 
U.S. 293, 308 (1948).

72 Sherman Antitrust Act § 2, 15 U.S.C. § 2 (1970). This section provides in pertinent 
part:

Every person who shall monopolize, or attempt to monopolize or combine 
or conspire with any other person or persons, to monpolize any part of the 
trade or commerce among the several states, or with foreign nations, shall 
be deemed guilty of a misdemeanor ....

SECTION TWO OF SHERMAN ANTITRUST ACT

Certain practices may by their nature violate section two of the Sher
man Antitrust Act.72 Each of the three types of activity forbidden by 
this section—monopolization, attempt to monopolize, or a combination 
or conspiracy to monopolize—can be found in promotional programs. 
Legal theories based upon the provisions of this section may prove effec
tive in halting abuses inherent in promotional schemes.

Monopolization. In order for a court to find a monopoly in
violation of section two of the Sherman Antitrust Act, the plaintiff must 
establish both the possession of monopoly power and the willful acqui
sition or maintenance of that power as distinguished from natural growth
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through business skill.73 Utility promotional programs could be a pow
erful vehicle for the maintenance or acquisition of a monopoly. In 
defending against a monopoly charge, a utility may claim that monopoly 
was thrust upon it by virtue of the nature of its product, by superior 
skill in seizing natural advantages, or through technical efficiency.74 If 
established, these factors will counter the requirement of “willful” ac
quisition or maintenance of a monopoly.

73 United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966).
'*See United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945). The 

’.cfendant, which controlled over 90 percent of the market, claimed that it obtained 
such control by skill and experience. The court rejected the argument in light of the 
factual proof submitted. See also United States v. United Shoe Machinery Corp., 110 
F. Supp. 295, 344-45 (D. Mass. 1953), afi'd per curiam, 347 U.S. 521 (1954) (control 
held not to rest on economics of scale or company’s superior performance).

75 See United States v. Griffith, 334 U.S. 100 (1948); American Tobacco Co. v. 
United States, 328 U.S. 781 (1946); Standard Oil v. United States, 221 U.S. 1 (1911).

78 United States v. Grinnell Corp., 384 U.S. 563, 571 (1966).
77 United States v. Griffith, 334 U.S. 100, 107 n.100 (1948) (exclusive privileges 

given to theatre operators by agreement violative of section two of the Sherman Anti
trust Act).

78 See United States v. Columbia Steel Co., 334 U.S. 495, 510 (1948).
79 United States v. E. I. duPont de Nemourrs & Co., 351 U.S. 377 (1956).
"^Independent Iron Works, Inc. v. United States Steel Corp., 177 F. Supp. 743 (N.D. 

Cal. 1959).
51 Peto v. Howell, 101 F.2d 353 (7th Cir. 1938).
82 351 US. at 395 (1956).

This defense would prove implausible, however, in those situations 
where promotional activities are openly vigorous. In that event, the 
case would turn rather on whether monopoly power is present. Defined 
as the power to exclude competitors or control prices,75 * monopoly power 
may be inferred from a company’s position as the predominant factor 
in a particular market.70 Moreover, sheer size is an “earmark” of mo- 
nopoly power.77 Since monopoly power must be determined with rela- 
ti< >n to a relevant market, the successful plaintiff will be required to prove 
that the utility captured or maintained a sizable portion of a relevant 
market by means of its promotional program.78 Thus, the success of 
anv suit based upon alleged monopoly may depend to a large degree 
on the scope of the relevant market.

Fhe relevant market must be defined both as to geography and prod
uct. The geographic market is flexible and may embrace the entire 
nation,79 a section of the country,80 or a single city.81 The product 
market is composed of those products which are reasonably interchange
able for the purposes for which they were produced—price, use, and 
quality considered.82 Several decades ago, Justice Cardozo took judicial 
notice of the fact that gas, oil, and electricity compete against each 
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other,83 84 which inevitably leads to the conclusion that these forms of 
energy constitute a product market. In 1966, however, the Supreme 
Court recognized that submarkets can exist in section two cases as well 
as in merger cases brought under section seven of the Clayton Act.M 
With the submarket theory as a basis, it can be argued that each form 
of energy, or each use of energy—such as home heating—constitutes a 
separate submarket. Employing this submarket rationale, the Supreme 
Court has held that the protection of property through use of accredited 
central receiving stations is distinct from other forms of property pro
tection,85 that championship boxing constitutes a separate submarket 
from nonchampionship fights,86 and that newspaper advertising is dis
tinguishable from newspaper circulation.87

Western Oil Gas Co. v. Public Util. Comm’n, 294 U.S. 63, 72 (1935).
84 384 U.S. at 572.
85 Id.
86 International Boxing Club v. United States, 358 U.S. 242, 262 (1959).
8? Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 613-15 (1953).
88 United States v. Griffith, 334 U.S. 100, 105 (1947) (specific intent is necessary where

the acts fall short of results condemned by the Sherman Antitrust Act).

In the utility promotion case, the relevant product market depends 
upon the scheme involved. Thus, the market may consist either of each 
form of energy, or use for it. In market schemes the product market 
may be either of appliances alone, or of appliances which employ the 
energy offered by a particular promoting utility. The market might 
also be the installation of all pipe or wiring necessary for use of a spe
cific type of appliance, or of a particular source of energy. Because the 
percent of market control increases as the submarket is drawn more 
narrowly, the plaintiff in a monopolization case is well advised to define 
the relevant market as precisely as possible.

Attempt to Monopolize. A second offense proscribed by sec
tion two of the Sherman Antitrust Act is an attempt to monopolize. 
An actual monopoly need not be established in order to prove this of
fense, but a specific intent to create a monopoly must be shown.88 * Since 
ultimately the purpose of all promotional programs is to increase the 
use of a particular utility’s energy, where the victim is a competing 
fuel company, it is fairly clear that the promoting utility has the specific 
intent to monopolize. Thus where the promotional program is lavish 
and appears to be aimed at one or more fuel competitors, specific intent 
may be found without further proof. In contrast, where the victims of 
promotional activities are appliance dealers or installers of wiring or 
appliances, specific intent may be more difficult to demonstrate.



1972] Promotional Programs 1269

In Southern Blowpipe & Roofing Co. v. Chattanooga Gas Co.,8Q a 
federal district court held on summary judgement that specific intent to 
monopolize was not shown by plaintiff appliance dealers. Although the 
defending utility had been selling appliances below cost, the court found 
its underlying purpose to be multiplication of gas consumers rather than 
monopolization of the appliance market.90 While the purpose of the 
promotional program may not have been directed specifically toward 
monopolization of the appliance industry, the utility should have real
ized that a probable result of its selling appliances below cost would 
be monopolization of the appliance market. Economic reality and jus
tice dictate that in such a situation specific intent be inferred.

'■ Unreported decision of the United States District Court for the Eastern District 
of Tennessee. ' , ■

I lie Sixth Circuit reversed and remanded; however, it did not do so on the 
rro ¡nd that specific intent was satisfied but skirted that issue by ruling that defendant’s 
con plaint charged more than an attempt to monopolize. 360 F.2d 79 (6th Cir. 1966). 
On remand, a jury returned a verdict in favor of the utility which was affirmed by 
the Sixth Circuit. BNA Antitrust & Trade Reg. Rep. No. 391, at A-4 (Jan. 7, 1969), 
cert, denied, 393 U.S. 844 (1968).

91 Lessig v. Tidewater, 327 F.2d 459, 474 (9th Cir.), cert, denied, 377 U.S. 993 (1964);. 
• ’ United States v. Consolidated Laundries Corp., 291 F.2d 563 (2d Cir. 1961); Turner,, 
Antitrust Policy and the Cellophane Case, 70 Harv. L. Rev. 281, 299-303, 304-08; 
(1956).

92 Diamond Int’l Corp. v. Waltcrhocfer, 289 F. Supp. 550, 576-77 (D. Md. 1968); 
United States v. Chas. Pfizer & Co., 245 F. Supp. 737 (E.D.N.Y. 1965); Becker v. 
Safelite Glass Corp., 244 F. Supp. 625, 637-38 (D. Kan. 1965).

93 See Walker Process Equip., Inc. v. Food Machinery & Chemical Corp., 382 U.S.
172, 177-78 (1965). • < ?

94 See notes 78-87 supra and accompanying text.

Courts are divided as to whether a relevant market must be shown 
before an attempt to monopolize is proved. While the United States 
Court of Appeals for the Ninth Circuit has held that a relevant market 
need not be demonstrated,91 a number of federal district courts require 
proof of a relevant market.92 Moreover, the United States Supreme 
Court has indicated, in dictum, that a relevant market is necessary when 
an attempt to monopolize is charged.93 If a relevant market must be 
proved, the same problem as to choice of market exists as was discussed 
above with respect to monopolization.94

Conspiracy to Monopolize. A third activity prohibited under
rhe provisions of section two of the Sherman Antitrust Act is a con- 
spiraev to monopolize. Such an offense would arise in the promotion 
scheme situation where a utility combines or conspires with another 
person, or persons, to engage in particular promotional activities for the 
express purpose of monopolizing. Identical problems of proof with re

I
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spect to the establishment of specific intent exist here as they do with 
an attempt to monopolize allegation.95 Further, there arise the questions 
of whether specific intent need be proved for each party to the agree
ment and, if so, whether proof as to one party is sufficient to support 
an inference of specific intent on the part of all individuals involved.

95 See notes 89-90 supra and accompanying text.
96 The courts have not conclusively differentiated among contracts, combinations, 

and conspiracies, although they appear to have recognized differences between con
tracts and combinations in conspiracy actions. In Rice v. Standard Oil Co., the court 
stated that it is apparent that the Sherman Antitrust Act distinguishes between a 
a contract and a combination or conspiracy in restraint of trade. 134 F. 464, 465-66 
(C.C.D.N.J. 1905), quoting Northern Securities Co. v. United States, 193 U.S. 197, 
403 (1904) (Holmes, J., dissenting). In United States v. American Linen Supply Co., 
the court recognized the separation of contracts from conspiracies in its statement 
that contractual relations of a seller with his customers may constitute an offense 
under section one without the element of conspiracy. 141 F. Supp. 105, 115 (ND. 
Ill. 1956); see United States v. Parke Davis & Co., 362 U.S. 29 (1960). The Depart
ment of Justice at one time took the position that a combination may be a separate 
offense from a conspiracy. This resulted in charges of either a combination or a 
conspiracy in section one indictments. Presently, the Antitrust Division usually 
charges both a “combination and conspiracy” in indictments brought under section 
one of the Sherman Antitrust Act.

9^ Clayton Act § 3, 15 U.S.C. § 14 (1970). This section provides in pertinent part: 
It shall be unlawful for any person engaged in commerce, in the course

Under section one of the Sherman Antitrust Act it is presumed that 
a conspirator knows the consequences of his acts. Section one, how
ever, does not require specific intent as does a section two conspiracy 
to monopolize. Consequently, a utility may argue that because the 
builder, consumer, or other recipient of the promotional plan possessed 
no specific intent to monopolize, there could be no combination or 
conspiracy to monopolize.

A utility company sued under section two might also contend that 
the promotional program involved a “contract,” and therefore is not 
a combination or conspiracy to monopolize. However, it seems unlikely 
that such an argument would prove successful because courts have not 
clearly distinguished between combinations, conspiracies, and contracts. 
Where such a distinction has been made, combinations and contracts 
have been grouped.96 In any case, a contract well may be proof of the 
existence of a combination or conspiracy.

Clayton Act

An additional base upon which legal theories might be built to control 
abuse within public utility promotional programs is the Clayton Act. 
Section three of the Act forbids tying arrangements and exclusive deal
ing arrangements which cause certain prohibited effects.97 The standard 
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of illegality of tie-ins is identical under the Clayton Act to that for sec
tion one of the Sherman Antitrust Act, discussed previously.98 How
ever, the provisions of the Act which pertain to exclusive dealing 
agreements present different issues.

Exclusive dealing arrangements restrain a buyer from purchasing 
from anyone other than a particular seller, thereby foreclosing the 
seller’s competitors from the market. An allegation can be made that 
a promotional program for all-electric homes forces the consumer into 
using electricity since the cost of converting to another energy form is 
prohibitive. W here appliances are promoted by a utility, the buyer is 
chained to a specific form of energy; and competitors are foreclosed 
unless the appliance is replaced.

An exclusive dealing agreement is not violative of section three unless 
its effect “may be to substantially lessen competition or tend to create 
a monopoly in any line of commerce.” 99 This provision does not re
quire that the effect be full blown, since it is an incipiency provision, 
as indicated by use of the words “may be” and “tend” in the statutory 
scheme. The most recent Supreme Court decision involving the ques
tion of substantiality stressed that it requires weighing the probable effect 
of the contract on competition, both immediately and in the future.100

of such commerce, to lease or make a sale or contract for sale of goods, 
wares, merchandise, machinery, supplies, or other commodities ... or fix 
a price charged therefore, or discount from or rebate upon, such price, 
on the condition, agreement, or understanding that the lessee or purchaser 
thereof shall not use or deal in the goods, wares, merchandise, machinery, 
supplies, or other commodities of a competitor or competitors of the 
lessor or seller, where the effect of such lease, sale or contract for sale or 
such condition, agreement, or understanding may be to substantially lessen 
competition or tend to create a monopoly in any line of commerce.

- See notes 56-70 supra and accompanying text. Prior to 'Northern Pac. Ry. v. 
United States, it was accepted that the test of illegality for tie-ins was less stringent 
under section three of the Clayton Act than under section one of the Sherman Anti
trust Act. 356 U.S. 1 (1958). In 1953, in Times-Picayune Publishing Co. v. United 
States, the Supreme Court stated that section three of the Clayton Act requires the 
seller to have a monopolistic position in the market for the tying product or for the 
tie-in to restrain a substantial volume of commerce in the tied product. As for section 
one of the Sherman Antitrust Act, a tying agreement was banned only if both 
conditions were met. 345 US. 594, 608-09 (1953). Subsquently, the Court in Northern 
Pacific substituted the idea of “sufficient economic power” to produce “an appreciable 
restraint" for the requirement of a monopolistic position in the tying product in 
section one cases, which resulted in identical standards of illegality for Sherman Anti
trust and Clayton Act tie-ins. 356 U.S. 1, 6 (1958).
«Gaston Act 5 3, 15 U.S.C. § 14 (1970).

Tampa Elec. Co. v. Nashville Coal Co., 365 U.S. 320, 329 (1961) (exclusive deal
ing arrangements for coal sales to power companies not illegal). The Tampa case was a 
departure from Standard Oil Co. v. United States, which made legality turn almost 
entirely upon the percentage of the market foreclosed by the agreement. 337 U.S. 
393 (1949).
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In the Virginia Electric & Power Co. case, one of the promotion plans 
charged a building contractor a flat fee for underground installation 
but later credited his account in proportion to the amount of electricin- 
used by the home purchaser over and above the first 6000 kilowan 
hours.* 101 The district court held that the credit allowance was in fact 
a discount from the price of electricity and, when used to induce ex
clusive dealing, constituted a violation of section three of the Clayton 
Act.102 However, since the consumer did not receive the rebate di
rectly, it would appear strained to denominate the rebate as a discount 
from the cost of energy. The district court concluded that the evidence 
clearly demonstrated that the agreements substantially restrained free 
competition in the sale of energy to new home builders, especially for 
heating purposes.103

i __________________________________________________ ____________________ ■ , ________________________ .

101 One of VEPCO’s plans provided for a fixed charge for installation of under
ground electric service. Full credit was given if electricity was used exclusively for 
all purposes or for all purposes except space heating in all the homes in the sub
division. Later agreements provided for a credit to the builder for electricity used 
over and above the first 6000 kilowatt hours. Unless electricity was used for water 
heating the builder could not recoup all the charges for underground service. 309 
F. Supp. at 1125-26.

102 Id. at 1125-26.
103 Id. at 1126.
104 15 U.S.C. §§ 13, 13a-b (1970).

The court did not, however, indicate whether section three was vio
lated by a plan under which a builder was given full credit for installa
tion costs in constructing an all-electric home, or by a plan under which 
he receives partial credit for constructing a home that is all-electric with 
the exception of space heating. The court’s failure to so find may be 
construed as suggesting that plans of this type do not violate section 
three. The argument might be advanced that the court was distinguish
ing between a discount which is based directly upon actual use of elec
tricity, and one which is only indirectly connected to such use. On the 
other hand, since the result of both plans was to reduce the cost of 
installation so as to result in exclusive dealing, it would seem that one 
should be as illegal as the other under section three of the Clayton Act.

Robinson-Patman Price Discrimination Act

A number of aspects of utility promotional schemes may raise ques
tions with respect to potential violations of the Robinson-Patman Price 
Discrimination Act.104 Section 2(a) of the Clayton Act, which was 
amended by the Robinson-Patman Price Discrimination Act, is violated 
when a seller discriminates either directly or indirectly in price between 
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purchasers of commodities of like grade or quality where the effect of 
such discrimination may be to cause substantial injury to competition.105

• ' Robinson-Patman Price Discrimination Act § 3, 15 U.S.C. § 13(a) (1970), amending 
Clayton Act, ch. 323, § 2(a), 38 Stat. 730 (1914).

11 ’ Duke Power Co., 54 P.U.R.3Ó 574 (N.C. Util. Comm’n 1964) (payments for 
total conversion made only to property “record owners” even if not a consumer, 
held discriminatory). Contra, Gifford v. Central Maine Power Co., 63 P.U.R.3d 205 

Me. Pub. Util. Comm’n 1965) (cash allowances for increasing amperage of service 
and adding electrical appliances were approved).

107 See 1968 House Rep., at 119-20.
16'County Theater Co. v. Paramount Film Distributing Corp., 146 F. Supp. 933, 934 

(E.D.Pa. 1956).
109 Baum v. Investors Diversified Servsn Inc., 409 F.2d 872, 875 (7th Cir. 1969).
110 LaSalle Street Press, Inc. v. McCormick & Henderson, Inc., 293 F. Supp. 1004, 

1006 (ND. 111. 1968).

In the utility promotion situation, price discrimination usually arises 
with respect to the charge for power or the charge for installation of 
power, depending upon the type of program involved. For example, 
direct discrimination in the charge for the installation of power exists 
where the builder of an all-electric home is charged less than the builder 
installing some form of energy in addition to electricity. Where ap
pliances are sold at a low price, or cash rebates are given for their pur
chase, consumers who do not buy them may be penalized. Indirect 
savings may be accorded purchasers of these appliances because a state 
public utilirv commission may permit the cost of the promoted appliance 
to be added to the rate base of all customers.

Thus, those customers who do not purchase the appliance pay, in 
effect, a higher rate for energy of a like grade and quality than do pur- 
ckiwrs of the promoting utility’s appliance. Even though discrimina- 
tion in this case is indirect, section 2(a) specifically proscribes such con
duct, whether direct or indirect.

Price discrimination arguments outside of the antitrust context have 
been advanced at state public commission rate hearings with varying 
decrees of success.106 However, it should be noted that the economic 
standards employed by such commissions in determining discrimination 
are not necessarilv identical to the standards applied under federal anti
trust law.107

Section 2(a) requires the unlawful discrimination to arise between 
purchasers of commodities. Whether the sale of energy or the installa
tion thereof involves the transfer of a “commodity” is questionable. Case 
law is ambiguous. Some courts have found that licenses to show motion 
pictures.108 109 mutual fund shares,100 and patented processes are not com
modities.110 On the other hand, the furnishing of Christmas club systems 
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to banks, together with passbooks and other materials, has been held to 
be the sale of a commodity.111

Hl Christmas Club, 25 F.T.C. 1116 (1937).
112 Tri-State Broadcasting Co. v. United Press Int’I, Inc., 369 F.2d 268, 270 n.2 (5th 

Cir. 1966); Columbia Broadcasting System, Inc. v. Amana Refrigeration, 295 F.2d 375, 
378 (7th Cir. 1961); Baum v. Investors Diversified Servs., Inc., 286 F. Supp. 914, 915 
(N.D. Ill. 1968), afTd, 409 F.2d 872 (7th Cir. 1969).

113 The statute states: “[NJothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale or de
livery . . . .” Robinson-Patman Price Discrimination Act § 1, 15 U.S.C. § 13(a) (1970).

H4 Id. § 3, 15 U.S.C. § 13(a) (1970).
115 See United States v. National Dairy Products Corp., 327 U.S. 29 (1963); Ben 

Hur Coal Co. v. Wells, 242 F.2d 481, 486 (10th Cir. 1957).
116 See notes 72-96 supra and accompanying text.

Several cases112 indicate that the word “commodity” means a “tan
gible” article. If this definition is accepted generally by the courts, gas. 
electricity, and the installation of wiring and piping will probably not 
qualify as commodities. In contrast, fuel oil, wire, and pipe will most 
likely meet the definition. It is submitted that such varied results are 
unjust, and that courts should abandon the “tangible” definition of a 
commodity in all section 2(a) cases.

A utility sued under section 2 (a) for price discrimination mav defend, 
according to the statute,113 by contending that the discrimination was 
cost justified. Essentially, this defense means that as a direct result of 
increased volume brought on by promotional campaigns, it will cost 
less for a utility to serve its customers in the future. However, this de
fense is available only where the cost differential results from the diverse 
methods or quantities in which the commodity is sold or delivered. In 
the case of a utility, a differentiation in cost nearly always stems from 
increased production or sales rather than from increased purchases bv 
individual consumers or new methods of delivery.

A further potential violation stemming from promotional programs 
might be established under the infrequently utilized section three of the 
Robinson-Patman Price Discrimination Act. That section provides, in 
part, that it is illegal to sell goods at an unreasonably low price “for the 
purpose of destroying competition or eliminating a competitor." 114 
Arguably, this language requires that a plaintiff establish a specific intent 
to destroy competition on the part of the defendant115 as does an attempt 
to monopolize or a conspiracy to monopolize under section two of the 
Sherman Antitrust Act.116 Further difficulties in the employment of 
this section might arise in determining what is an unreasonably low price, 
and deciding whether energy or the installation thereof constitutes a 
“good” within the meaning of the Act.
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Federal Trade Commission Act

Public utility promotional schemes may well be subject to close scru
tiny under the Federal Trade Commission Act.117 Section five of the 

J

U7 15 US.C. H 41-58 (1970).
u«15 U5.C. $ 45(a) (1970).
u®ABA Antitrust Developments, 1955-1968, at 252 (1969); S. Rep. No. 597, 63d 

Cong, 2d Sess. (1914); H.R. Rep. No. 1142, 63d Cong., 2d Scss. (1914).
12° Total inclusion of both Acts in the Federal Trade Commission Act was recog

nized in a number of cases. Times-Picayune Publishing Co. v. United States, 345 
US. 594. 609 (1953); FTC v. Motion Picture Advertising Serv. Co., 344 US. 392, 394 
(1953); Fashion Originators’ Guild v. FTC, 312 U.S. 457 (1940).

121 FTC v. Brown Shoe Co., 384 U.S. 316, 321 (1966) (restrictive contracts between 
nation’s second largest shoe manufacturer and retailers); Atlantic Refining Co. v. 
FTC, 381 U.S. 357, 369-71 (1965) (major gas company’s coercion of its distributors 
to sponsor tires of nation’s largest tiremaker); FTC v. Motion Picture Advertising 
Serv. Co, 344 US. 392, 394-95 (1953) (dictum); FTC v. Cement Institute, 333 U.S. 
683 (1948) (dictum); Fashion Originators’ Guild v. FTC, 312 U.S. 457 (1940) (dictum).

122 Atlantic Refining Co. v. FTC, 381 U.S. 357, 369 (1965). The Court held that
distributors’ contracts to sponsor Goodyear’s tires had the same “central competitive 
characteristic’’ as a tying arrangement, hence it was void as against public policy.

Act declares, in relevant part, that “unfair methods of competition . . . 
and unfair or deceptive acts or practices” 118 are unlawful. The terms 
“unfair” and “deceptive” were deliberately left undefined by Congress 
in order to allow for maximum flexibility in application of the Act.119 
As a result, courts have been left free to determine the meaning of these 
words on a case-by-case basis.

The Act, which as its name suggests is enforced by the Federal Trade 
Commission, encompasses both the Sherman Antitrust Act and Clayton 
Act prohibitions.120 In addition, it supplements and bolsters each of 
those acts by prohibiting activities which may tend to violate their 
provisions. Thus, activities which fall short of the standard for full- 
fledged Sherman or Clayton Act violations may violate section five of 
the Federal Trade Commission Act.121 In one case, the United States 
Supreme Court condemned under section five an agreement which was 
clearly not a tying arrangement, but which possessed the “central com
petitive characteristics” of a tying agreement.122 * Consequently, promo
tional programs which do not meet the technical requirements of a 
tying arrangement, or do not fulfill the standards necessary to establish 
a violation under other antitrust laws, may well be found to violate 
section five where the program has a tendency to injure competing 
energy companies, appliance dealers, or others.

Conclusion

In recent years, vigorous promotional schemes have been undertaken 
by an increasing number of public utility companies. Such programs 
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have been marked by three basic evils. First, an ever growing number 
of consumers and home builders have been induced by promotional 
schemes to install a form of power which in the long run may not prove 
the most economical for the consumer. A second evil arises with respect 
to the competitors of promoting utilities. Many smaller, and generally 
unregulated, companies or appliance dealers lacking the financial re
sources of a major utility cannot retaliate with similar programs and 
thus suffer a loss of market share. A final and direct evil arising from 
promotional programs is that consumers may be forced to pay higher 
prices for energy in order to subsidize the utility’s promotional schemes.

Recent cases and congressional investigations have brought about an 
increased awareness of the injurious effects of promotional programs. 
In the light of such consciousness, it is likely that litigation concerned 
with such programs will increase in state and federal courts. Further
more, it is possible that state public utility commissions will be prodded 
into scrutinizing promotional schemes more closely for anticompetitive 
effects. Moreover, private parties may bring treble damage suits for 
Sherman and Clayton Act violations pursuant to provisions of the Clay
ton Act,123 though they are presently precluded from litigating under 
section three of the Robinson-Patman Price Discrimination Act124 or 
section five of the Federal Trade Commission Act.125

12315 U.S.C. § 15 (1970).
124Nashville Milk Co. v. Carnation Co., 355 U.S. 373 (1958). Senator John Sparkman 

has introduced a bill to permit treble damage suits under the Act. S. 1457, 92d Cong., 
1st Sess. (1971); see BNA Antitrust & Trade Reg. Rep. No. 570, at A-8 (Apr. 6, 1971).

125 Atlantic Brick Co. v. O’Neal, 44 F. Supp. 39 (E.D. Tex. 1942).
126 Letter from John D. Dingell, Chairman of the Subcomm, on Regulatory Agencies 

of the House Comm, on Small Business, to Richard W. McLaren, Assistant Attorney 
General, Antitrust Division, United States Department of Justice, Sept. 11, 1970.

It is obvious that development of a body of law to be employed 
against abuses in utility promotional practices seems advisable if mo
nopoly is to be prevented. The need for an arsenal of legal weapons 
was underlined in a statement by Congressman John Dingcll, chairman 
of the House subcommittee investigating utility promotional practices, 
who said:

Without swift action, it appears reasonable to assume that before 
the end of this decade the electrical utilities in this country will 
have established a monopoly position through the use of promo
tional rebates and kickbacks.126

With the development and increased use of appropriate and effective 
legal weapons, this highly unacceptable result can be avoided.
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NOTE
MERGING URBAN AND SUBURBAN 

SCHOOL SYSTEMS
The consolidation of the respective school systems is a first, rea

sonable and feasible step toward the eradication of the effects of 
the past unlawful discrimination. All that is required of the de
fendants is that they take affirmative action to maximize integration 
in all feasible ways to the end that there will be the immediate 
establishment of a unitary school system resulting ... in the op
portunity for the plaintiff class to secure that to which they are 
constitutionally entitled—equality of education.1 2

1 Bradley v. School Bd., Civil No. 3353, at 68 (E.D. Va., Jan. 5, 1972), appeal docketed, 
No. 72-1058, 4th Cir., Jan. 18, 1972.

2 347 US. 483 (1954).
3 But see Address by Norman J. Chachkin to the National Ass’n of Teacher’s Attor

neys, Phoenix, Ariz., Nov. 4, 1971 (copy on file at Geo. L.J.).
4 Many cities arc currently desegregating their schools on a city-wide basis, either

voluntarily or under court order. Among them are Pasadena, Calif., Charlotte, N.C., 
Richmond, Va., Atlanta, Ga., Pontiac, Mich. See notes 41, 82, 87, 120 infra and accom
panying rext. .

In Brow v. Board of Education? the Supreme Court declared that 
separate schools for blacks and whites could no longer be constitutionally 
maintained; accordingly, dual schools passed out of legal existence. 
I lowever, the expectation that integration would follow remained un- 
fulfilled, since school systems were slow to abandon their past practices. 
Yet, under continuing pressure from the Supreme Court, the prac7 
rices of more than two hundred years have been transformed in less 
than two decades. Judicial efforts to implement Broaam, while tradition
div concentrating on the South, have also unveiled the existence of 
de jure segregation in major northern cities.3 Unfortunately, remedies 
granted by these courts have been limited to the cities themselves and 
thus have not come to grips with the problem of changing demographic 
patterns in urban areas. In the cities, huge numbers of blacks, chicanos, 
Puerto Ricans, and other minority groups attend schools with only 
handfuls of whites, while surrounding suburban schools have virtually 
no minority students. “White flight” to the suburbs, often spurred by 
city-wide desegregation,4 continues to accelerate; as a result, the United 
States faces the prospect of city school systems both North and South 
composed entirely of minority group students, surrounded by white

[ 1279 ]
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suburban schools—a new, larger, and more menacing version of dual 
schools.

To remedy this situation, one controversial solution is currently being 
explored by several federal and state courts—the merger of urban and 
suburban school systems to ensure racially balanced student enrollment 
throughout the metropolitan area. One federal court has already ordered 
such a merger for Richmond, Virginia, and its surrounding counties/’ 
The purpose of this article is first to trace the impact and development 
of the major Supreme Court school decisions since Brown and the re
sulting school desegregation in the south; second, to analyze the expand
ing concept of de jure segregation that has allowed courts to make major 
strides toward school integration in the north; and finally, to evaluate 
the most recent judicial remedy—extending constitutional protections 
across city-suburb lines.

The Road Since Brown

An era ended May 17, 1954, when the Supreme Court declared that 
“segregation [in public education] is a denial of the equal protection of 
the laws.” 5 6 7 The implementing decision, Brown II,1 made equitable 
principles the basis upon which relief from discrimination should be 
granted, so that remedies would permit maximum flexibility.8 The courts 
could then focus on more specific problems, such as administration, the 
physical school plant, the transportation system, personnel, revision of 
school districts and attendance areas, and any necessary revision of local 
laws and regulations.9 The rule of the day was “all deliberate speed.” 10 
However, open11 and concealed12 resistance frustrated the clear com-

5 Bradley v. School Bd., Civil No. 3353 (E.D. Va., Jan. 5, 1972), appeal docketed, 
No. 72-1058, 4th Cir. Jan. 18, 1972. The order has been stayed pending appeal to the 
Fourth Circuit Court of Appeals, but the school boards are still under an obligation 
to plan for merger should the decision be upheld. Id.

6 347 U.S. at 495.
7 Brown v. Board of Educ., 349 U.S. 294 (1955).
8 Id. at 300.
9 Id. at 300-01.
™ld. at 301.
11 Perhaps overt opposition was best epitomized by Governor Faubus in the Little 

Rock, Arkansas, incident. Governor Faubus dispatched troops of the Arkansas National 
Guard to prevent black students from entering Central High School under a federal 
court order. President Eisenhower countered with United States Army troops, in whose 
presence the blacks were admitted. Federalized units of the Arkansas National Guard 
remained at the school from November through June. See United States Commission 
on Civil Rights, 1959 Report 196-200.

12 A more permanent form of resistance was the quiet gerrymandering of school 
attendance zones to maintain segregated schools. Despite many years of litigation, the 
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mand of the Court, as southern states resorted to a number of devices 
to prevent the implementation of Brown. Interposition acts, asserting 
the right of a state to interpose its sovereignty to halt federal action 
within its borders, were passed in most southern legislatures.13 Schools 
were closed rather than desegregated,14 massive resistance occurred, and 
courts were repeatedly stymied by evasive maneuvers of school boards 
and states.

etfvcts of such gerrymandering have not yet been erased in many areas, due to the 
difficulties of proof involved. See United States Commission on Civil Rights, 1961 
Report, bk. 2, at 101-04.

13 In 1956 and 1957 Alabama, Arkansas, Georgia, South Carolina, Mississippi, Tennes
see, Virginia, Louisiana, and Florida all passed some form of interposition act. The 
Arkansas approach was an amendment to the state constitution which declared the 
/ir - decLion invalid, and provided for legislative opposition to desegregation until 
iuch time as the “unconstitutional invasions or encroachments” had abated or the 
(.'nited States Constitution was appropriately amended to reject desegregation. Ark. 
Cossr. amend. XLIV. Most states, however, passed statutes or resolutions. Georgia, 
f »r instance, passed a resolution declaring Brown and all similar decisions null and void, 
and further declared that a contest of powers had arisen between the State and the 
Supreme Court. General Assembly Res. 130, [1956] Georgia Laws 642. A similar reso
lution was adopted in 1960. General Assembly Res. 220, [1960] Georgia Laws 1177. 
See generally United States Commission on Civil Rights, 1959 Report 228, 233-34
overview of southern interposition acts); note 26 infra and accompanying text.

14 The states used different means to achieve school closings—(1) repeal or suspension 
of compulsory attendance laws in South Carolina, Mississippi, and Louisiana; (2) closing 
schools wherever military forces were deployed by federal authorities in Florida, Vir- 
guiia, and Texas; and (3) student choice of attending school where the school would 
be desegregated in Alabama and Arkansas. United States Commission on Civil Rights, 
1959 Riport 237-38. Virginia provided school closing laws in 1956, which were declared 
invalid in 1959, and enacted a schema of local option, tuition grants, and free choice that 
allowed Prince Edward County to close its school doors from 1959 to 1964. See United 
Stmts Commission on Civil Rights, 1959 Report 67-68, 71, 91-92. Finally, the Supreme 
Court declared the county’s action to be in violation of the fourteenth amendment. 
Gridin v. School Bd., 377 U.S. 218 (1964). See generally United States Commission on 
Civil Rights, 1961 Rfport, bk. 2, at 65-77.

15 I he Court, however, did lay a basis upon which a more adamant view of segrega

The tone set by Brown was not a strident one, a factor that seemingly 
encouraged southern resistance. It was a call to cease discrimination, not 
r<> actively pursue integration. It was aimed at ending legally sanc
tioned dual school systems, not segregation that arose from random 
patterns of residential separation.15 As federal courts throughout the 
S uth were making only marginal gains in the fight against school seg- 
rtiyation. it became increasingly apparent that more direction was needed 
from the federal government. Direction was lacking, however, since 
major school decisions by the Supreme Court were rare until the mid
dle 1960’s, and obvious political dangers made Congress reluctant to 
take a strong stand.
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LEGISLATIVE RESPONSES

Title IV of the Civil Rights Act of 19641G is the only major piece of 
federal legislation supporting school desegregation, although the Com
mission on Civil Rights had been authorized by Congress since 1957 to 
investigate the problem.16 17 Title IV enables public school systems to 
receive counseling and assistance in providing for desegregation, and 
empowers the Department of Justice to sue on behalf of minority groups 
deprived by a school board of the equal protection of the laws.18 Un
fortunately, the more progressive provisions of the Act were tempered 
by a restrictive definition of desegregation:

tion as a fourteenth amendment violation can be taken. “Such an opportunity [educa
tion], where the state has undertaken to provide it, is a right which must be made 
available to all on equal terms.” 347 U.S. at 493.

16 42 U.S.C. §§ 2000c to c-9 (1970).
17 The Commission was created by the Civil Rights Act of 1957. 42 U.S.C. § 1975 

(1970). It was given the authority to “serve as a national clearinghouse for information 
in respect to denials of equal protection of the laws because of race, color, religion or 
national origin, including . . . education ...” 42 U.S.C. § 1975c(a)(4) (1970).

1842 U.S.C. § 2000c-6(a) (1) (1970).
19 42 U.S.C. § 2000c (b) (1970). Further, the Act codified a restrictive view of busing 

to achieve racial balance—“nothing herein shall empower any official or court of the 
United States to issue any order seeking to achieve a racial balance in any school bv 
requiring the transportation of pupils or students from one school to another or one 
school district to another in order to achieve such racial balance . . . .” 42 U5.C. 
§ 2000c-6(a) (1970). The Supreme Court found in Swann v. Charlotte-Mecklen
burg Bd. of Educ. that these definitions did not in any way impede the establishment 
of integrated schools since it interpreted the sections as allowing the courts to grant 
only those remedies already in existence, and not extending a right of action to cases 
involving de facto segregation. 402 U.S. 1, 16-18 (1971). Since the Court has always 
stressed that lower courts have been using only existing equitable principles in fash
ioning desegregation remedies, it insists that no new powers have been created; and 
since there has been no case supporting a right of action or right to remedy for de facto 
segregation, the Court reasons that the provisions of Title IV have been complied 
with. Id.; see notes 151-156 infra and accompanying text.

“Desegregation” means the assignment of students to public 
schools and within such schools without regard to their race, color, 
religion, or national origin, but “desegregation” shall not mean 
the assignment of students to public schools in order to overcome 
racial imbalance.19

The net effect of the Civil Rights Act of 1964 was to leave to the courts 
the task of adequately defining and enforcing the mandate of Brow. 
Accordingly, through a long series of cases, the Supreme Court has 
reaffirmed its holding in Browi, and, in the face of unflagging opposi
tion, decreed repeatedly that positive approaches are required to ensure 
school desegregation.
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JUDICIAL GUIDANCE

Cooper v. Aaron**  ended the Little Rock controversy20 21 by declaring 
that no amount of public hostility prompted by federal action could 
stay the requirements of the fourteenth amendment.22 In reaching this 
determination, the Court explained that local school officials are agents 
of the state for fourteenth amendment purposes23 and that neither the 
governor nor the legislature of a state has the authority to block imple
mentation of the principles enunciated in Broaani24 25 Later, in Orleans 
Parish School Board v. Bushff the Court upheld a finding that Louisiana’s 
interposition statutes were unconstitutional,26 27 * thus emphasizing that fed
eral protections will prevail in public education. In Griffin v. County 
School Board2' the Supreme Court held that a public school system can
not be closed down for racial reasons; it must operate free of discrim
ination.2’ Also, the Court ordered that the relief to be granted must be 
‘‘quick and effective,” as the “time for mere ‘deliberate speed’ has run 
out.” 29

20 558 US. 1 (1958).
21 See note 11 supra.
22 358 US. at 16-17.
M Id. at 15-16.
*Id. at 18-19.
25 565 US. 569 (1961), aff’g mem. 188 F. Supp. 916 (E.D. La. 1960).
2*See Bush v. Orleans Parish School Bd., 188 F. Supp. 916, 920 n.l, 922-30 (E.D. La. 

1960), affd mem., 365 U.S. 569 (1961); see La. Rev. Stat. Ann. § 49:801-10 (1965).
27 377 US. 218 (1964).
2> The Court noted that while states may have the authority to close a public school 

system, the justification for such action must be constitutional. Id. at 231.
29 Id. at 232, 234.
30 In theory, freedom of choice meant that students were free to choose any school 

in their school system, thus ending discrimination in school assignment policies. In 
fact, it often meant the perpetuation of all black and all white schools, especially where 
blacks were “discouraged” from choosing white schools. See United States Commis
sion on Civil Rights, 1961 Report, bk. 2, at 17-20.

31 See generally United States Commission on Civil Rights, Survey of School De- 
sfgrfgation in the Southern and Border States 12-17 (1966) (summary of different 
types of freedom of choice plans and their fate in federal courts).

Other plans proposed as solutions have been struck down by the Supreme Court as 
merely perpetuating segregation. The Court, in Goss v. Board of Educ., invalidated a 
minority-to-majority transfer plan, whereby a student would be permitted solely on 
the basis of his race to transfer to a school where his race would be in the majority. 
373 US. 683 (1963). Also, a grade-a-vear proposal for gradual desegregation was held 
invalid as denying the still segregated grades equal protection of the laws. Rogers v. 
Paul, 382 US. 198 (1965) (per curiam); see Stell v. Savannah-Chatham County Bd. of

One of the most popular methods devised by school boards under 
judicial pressure to desegregate during the 1950’s and 1960’s was the 
“freedom of choice” plan.30 These plans had a checkered reception in 
the courts, as many different versions were offered.31 In Green v. School 
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Board,32 however, the Supreme Court held that such plans are acceptable 
only when they actually result in integration; and if there are other 
effective avenues to desegregation available, freedom of choice plans are 
unacceptable.33 Expressing its displeasure with the dilatory tactics it 
encountered, the Court in Green directed school boards to propose 
desegregation plans which will “work and work now.” 34

Educ., 333 F.2d 55 (5th Cir.), cert, denied, 379 U.S. 933 (1964); Ennis v. Evans, 281 
F.2d 385 (3d Cir. 1960), cert, denied, 364 U.S. 933 (1961).

32391 U.S. 430 (1968).
33 391 U.S. at 441. Foreclosing freedom of choice in favor of a workable alternative 

marked the turning point from merely forbidding discrimination to requiring desegre
gation. Cf. Craven, Integrating the Desegregation Vocabulary—Brown Rides North, May
be, 73 W. Va. L. Rev. 1, 6-7 (1971).

.34 “The burden on a school board today is to come forward with a plan that prom
ises realistically to work, and promises realistically to work now.” 391 U.S. at 439.

35 Davis v. Board of School Comm’rs, 402 U.S. 33, 34 (1971); Swann v. Charlotte- 
Mecklenburg Bd. of Educ. 402 U.S. 1, 19 (1971); United States v. Montgomery Bd. of 
Educ., 395 U.S. 225, 231-37 (1969); see Rogers v. Paul, 382 U.S. 198 (1965); Bradley 
v. School Bd., 382 U.S. 103 (1965).

36 396 U.S. 19 (1969).
37 Id. at 20.
38 7J.
39 397 U.S. 232, 236 (1970).
40 Id. at 237. At the same time, however, he stated that the Court had made a satis

factory definition of a unitary school in Alexander. Id. at 236-37; see Alexander v. 
Holmes County Bd. of Educ ^06 ILS. 19, 20 (1969). Thus, the Chief Justice felt that 

The question of whether a segregated faculty and staff violates the 
fourteenth amendment has been answered by applying the reasoning 
of Brown. Thus, the Supreme Court has recognized that a bi-racial 
faculty is a necessary part of ending school segregation, and that re
taining a segregated faculty can brand a school as black or white despite 
an integrated student body.35

Recognizing the general confusion over what must be attained to 
comply with Brown, the Court responded in Alexander v. Holmes 
County Board of Education36 by tersely stating that “the obligation of 
every school district is to terminate dual school systems at once and to 
operate now and hereafter only unitary schools.” 37 38 39 The concept of a 
unitary school system was defined as one “within which no person is 
to be effectively excluded from any school because of race or color." ;' 
Concurring in North cross v. Board of Education36 shortly thereafter. 
Chief Justice Burger expressed the need to pursue further some basic 
problems—1) whether any specific racial balance must be achieved in 
schools; 2) to what extent constitutional requirements will force school 
districts and zones to be altered; and 3) to what extent transportation 
must be provided to comply with the prior holdings of the Court.40
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THE SWANN DECISION

In S~ann v. Charlotte-Mecklenburg Board of Education,41 Chief 
Justice Burger had the opportunity he had sought in Northcross to 
delineate those responses appropriate to the various practical problems 
raised by school desegregation.42 After disposing of any possible objec- 
tions based upon the Civil Rights Act of 1964,43 the Court examined 
tour areas—racial quotas, one-race schools, redrawing attendance zones, 
and transportation.

the goal was clear, but the means appropriate to achieving the goal needed definition and 
refinement.

41 402 US. 1 (1971).
♦-The only issue Chief Justice Burger raised in Northcross that he failed to consider 

in Sz.-.nt was the one most critical to merger cases—“to what extent school districts 
... must be altered as a constitutional matter . . . .” 397 U.S. at 237.

43 462 US. at 16—18; see note 19 supra and accompanying text.
44 402 US. at 24.
♦' /./. at 22-25. In a companion case to Swann, the Court stated that “[jjust as the 

race of students must be considered in determining whether a constitutional violation 
has occurred, so also must race be considered in formulating a remedy.” North Caro
lina State Bd. of Educ. v. Swann, 402 U.S. 43, 46 (1971).

48 402 US. at 25-27.
47 Id. at 27-29.
48 Id. at 29.
* '/j. at 29-31; see 42 U.S.C. §§ 2000c to c-9 (1970); note 19 supra and accompanying 

text.
50 402 US. at 30.
51 Nonh Carolina State Bd. of Educ. v. Swann, 402 U.S. 43 (1971).

First, the Court noted that it would be obligated to reverse any case 
in which svstem wide racial quotas were instituted “as a matter of sub
stantive constitutional right.” 44 On the other hand, ratios used as a 
starting point in shaping a remedy, and flexible enough to adjust to par
ticular circumstances, were certainly permissible.45 * Second, the Court 
rec< gnized that some geographical areas are populated by one race only, 

■ d that it may be impossible to effectively integrate every school in a 
school svstem. However, such schools must come under close judicial 
scrutiny and every effort must be made to eliminate all one-race 
schools?''’ I'hird, drastic gerrymandering of attendance zones or pairing 
md grouping of schools are permissible means for creating a unitary 
svstem, since neutral attendance plans may not sufficiently dismantle 
<ejregated schools.47 Finally, the Court noted that busing has long been 
in “integral part of the public education system,” 48 and that pursuant 
to its interpretation of Title IV of the Civil Rights Act of 1964,49 it 
could not say that local school authorities could not be required to em- 
ploy busing as one tool of school desegregation.50 To reinforce the last 
point, the Court held in a companion case51 that a North Carolina 
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anti-busing law52 was invalid because it prevented implementation of 
desegregation plans required by the fourteenth amendment.53

52 N.C. Gen. Stat. § 115-176.1 (Cum. Supp. 1971).
53 402 U.S. at 45-46.
54 Lower courts, however, had already covered considerable ground in this area. In 

Evans v. Ennis, the Third Circuit Court of Appeals stated that “the Supreme Court h...' 
unqualifiedly declared integration to be [black pupils’] constitutional right.” 281 1.2/. 
385, 389 (3d Cir. 1960), cert, denied, 364 U.S. 933 (1961). Likewise, in Spangler v. 
Pasadena City Bd. of Educ., the district judge said that “[ujnder the Fourteenth Amend
ment a public school body has an obligation to act affirmatively to promote integration 
.-. . .” 311 F. Supp. 501, 521 (C.D. Cal.), affd, 427 F.2d 1352 (9th Cir. 1970), cert, denied, 
402 U.S. 943 (1971). The Supreme Court has framed its opinions in the language of 
desegregation, not integration, but the difference between a duty to foster integration 
and an affirmative duty to desegregate is not substantial.

55 See note 15 supra and accompanying text. Another companion case to Suwin re
jected the argument that a school faculty must be assigned on a “color-blind” basis, 
and held that a faculty racial ratio plan must be followed. Davis v. Board of School 
Comm’rs, 402 U.S. 33, 35 (1971); see note 35 supra and accompanying text.

56 Desegregation of a major school system inevitably means busing. Although a few 
cities, such as Washington, D.C., and Norfolk, Va., have relied mainly on public trans
portation, most turn to the familiar school bus. Busing to achieve racial balance strikes 
a sensitive chord among parents, despite the fact that 40 percent of all elementary school 
children are bused to class for reasons which have nothing to do with desegregation. 
Time, Nov. 15, 1971, at 57. Anti-busing sentiment reached an explosive level in Pontiac, 
Michigan, when protests were punctuated by the firebombing of 10 buses on the eve 
of the 1971 school year. The protesters banded together to form the National Action 
Group (NAG) through which they organized an illegal school boycott reminiscent 
of the desegregation of Little Rock’s Central High School. Id. at 58; see note 11 supra. 
NAG also closed two General Motor plants, temporarily idling 3200 workers-the first 
time that non-union picketing has closed a GM plant. Washington Post, Sept. 15, 1971, 
§ A, at 2, col. 1.

Other cities have reacted to desegregation orders and busing with varying degrees of 
surprise, contempt, and violence. See generally N.Y. Times, Jan. 10, 1972, § E (Annual 
Educ. Rev.), at 5, col. 1; Washington Post, Nov. 29, 1971, § A, at 1, col. 5.

57 Over 50 such amendments have been introduced in the House. The major one.

Sivann is the deepest penetration yet by the Supreme Court in the 
school desegregation area,54 55 for it approved pupil assignment on the basis 
of race as an appropriate remedy where needed to overcome past dis
crimination. This approval of court ordered school integration abandons 
the concept of color-blind pupil assignment and as such is a far cry 
from the more relaxed “end discrimination” mandate of Brow.56 Fur
ther, S'wanris endorsement of busing cleared the way for implementa
tion of massive desegregation transportation plans in several major cities, 
resulting in the busing furor of 1971.56

Such plans have not been favorably received by the public; and, as a 
result, congressional efforts are underway to restrict the use of busing. 
One proposal is a constitutional amendment that would forbid the as
signment of students on the basis of race, color, or national origin.57 
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At the same time, both the Senate and the House of Representatives have 
passed amendments to the proposed Education Amendments of 1972,58 
which would restrict to varying degrees the use of busing to achieve 
school desegregation.59 *

:posed by Representative Lent, simply states that “[n]o public school student shall, 
because of his race, creed, or color, be assigned to or required to attend a particular 
school." H.R.J. Res. No. 620, 92d Cong., 1st Sess. (1971). Hearings on this and similar 
:' : osals are currently being conducted by the House Judiciary Committee.

Similar amendments have been proposed in the Senate. Senator Jackson’s proposal 
< ners an affirmative approach. By sanctioning freedom of choice plans, it prohibits 
racial assignment. Further, this proposal endorses recent decisions declaring the local 
; roperty tax an invalid basis for school finance. S.J. Res. No. 203, 92d Cong., 2d Sess. 

1972 . See generally note 30 supra and accompanying text; notes 164-165 infra and 
accompanying text.

S. 659, 92d Cong., 2d Sess. (1972).
I He amendments differ somewhat. In the Senate, considerable interest was raised 

by the unexpected passage of a proposal by Senator Griffin which would forbid any 
court in the United States from issuing an order the effect of which would require 
busing to achieve a racial balance, forbid federal authorities from withholding financial 
assistance as a negative incentive to encourage busing, and delay any court ordered 
consolidation of school districts to achieve desegregation until appeals have been ex- 
hausted or the time for appeal has expired. 118 Cong. Rec. S2649-51 (daily ed. Feb. 25, 
1 . In a tense 48-47 vote, the amendment was rescinded on March 1, 1972. 118
Cong. Rec. S3O29 (daily ed. Mar. 1, 1972). The Senate instead added a joint proposal 
by Senator Scott and Senator Mansfield which would forbid the use of any federal 
funds for busing plans to achieve racial balance, unless requested by local school offi
cials; courts and other federal officials would be powerless to order or encourage such 
requests. Further, it would delay the enforcement of school consolidations in the man- 
ner of the Griffin proposal, except that such restrictions would expire June 30, 1973. 118 
Cong. Ric. S2567 (daily ed. Feb. 24, 1972); see 118 Cong. Rec. S2874 (daily ed. Feb. 29, 
1972).

The House provisions, however, would forbid the use of any federal funds for de- 
segregation busing. Further, these proposals include a statement that neutral neighbor
hood school districting is a valid means of drawing student attendance zones even if 
segregation is the natural result. S. 659, 92d Cong., 2d Sess. §§ 1703(b), 1818, 118 Cong. 
Rec. S2'28, S2332 (daily cd. Feb. 22, 1972). If approved, this latter provision would 
conflict with recent decisions finding such neighborhood zoning invalid. See note 85 
"•’frj and accompanying text.

60 118 Cong. Rec. S4164-69 (daily ed. Mar. 17, 1972).

Anti-busina forces gained impetus when President Nixon announced 
his busing policy in a speech to the nation March 16, 1972. President 
Nixon proposed two measures to Congress—the Equal Educational Op
portunities Act of 1972 and the Student Transportation Moratorium 
Act of 1972/'° The first is a comprehensive measure that would establish 
criteria to guide federal courts in determining when there has been an 
unconstitutional denial of equal opportunity, establish the neighborhood 
school as the most preferable school assignment plan absent a consti
tutional violation in its use, forbid the alteration of school district lines 
unless they have been drawn for purposes of segregation, create a pri
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ority list of remedies that would guide federal courts in granting relief, 
place time limits on the duration of desegregation orders, and place heavy 
emphasis on compensatory education by shifting $2.5 billion of allo
cated funds to inner-city schools.61 The second legislative proposal 
is a moratorium on busing that would forbid federal courts from issuing 
further desegregation orders involving busing until July 1, 1973.62 In 
contrast to these anti-busing proposals, a small number of Congressmen 
are seeking a comprehensive act that would make urban school desegre
gation a national goal, thus minimizing the need for piecemeal judicial 
supervision.63

61 Id. at S4166-67. The funds involved have already been allocated under title 1 of the 
Elementary and Secondary Education Act of 1965 ($1.5 billion) and the Emergency 
School Aid Act ($1 billion). The title I funds are currently being used to aid programs 
in low achievement schools, and would be augmented by $1 billion originally intended 
to defray the cost of desegregation. Id. at S4167; see Washington Post, Mar. 18, 1972. 
§ A, at 1, col. 2.

The shift of funds makes clear that President Nixon intends to emphasize compensa
tory education at the expense of integrated education, a doubtful course at best. As 
President Nixon recognized in his message to Congress “[i]n many cases, pupils in 
the programs funded by [title I] have shown no improvement whatever . . . ." 118 
Cong. Rec. S4168 (daily ed. Mar. 17, 1972).

62 118 Cong. Rec. S4168 (daily ed. Mar. 17, 1972). Naturally, this freeze raises ques
tions of whether Congress has the ability to curtail the scope of federal courts’ au
thority and whether portions of the proposed legislation are unconstitutional. Such 
direct attempts to control the discretion of the courts have been rare in our history. 
See Washington Post, Mar. 18, 1972, § A, at 1, col. T, cf. Currie, Three Judge District 
Court, 32 U. Chi. L. Rev. 1, 5 n.27, 9-10 nn.49-52 (1964).

63 Unlike the other proposals, the plan put forth by Senator Ribicoff is aimed at end
ing piecemeal progress by making school desegregation in every metropolitan area a 
national goal. The amendment would require every state to supervise the establishment 
of an agency in each Standard Metropolitan Statistical Area—the area in and around 
cities with a population of 50,000 or more—within that state to create and coordinate 
a program to end school desegregation. The goal each metropolitan area must achieve 
would be to have at least one-half of the percentage of minority group children in the 
entire urban area enrolled in each school by 1985. Thus, if a metropolitan area has a 
30 percent minority student population, all schools in the area would have to enroll at 
least 15 percent minority students by 1985. 118 Cong. Rec. S2887-89 (daily ed. Feb. 29, 
1972). The plans for achieving this goal would be submitted to and approved by the 
Secretary of Health, Education, and Welfare no later than July 1, 1975. Id. at S2888. 
It may be, however, that courts would view this plan as being too slow to satisfy con
stitutional demands, especially in light of the repeated statements by the Supreme Court 
that school desegregation must be immediate. See note 34 supra.

64 The only other amendment that rivals the proposal in its specificity is the eighteenth, 
which forbade the manufacture and sale of liquor in the United States; it was re
pealed after 14 years. See U.S. Const, amends. XVIII, XXI.

It is impossible at this writing to estimate the impact these actions 
will have on the course of school desegregation. The issues involved 
appear to be too specific for an amendment to the Constitution,64 and the 
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operation of such an amendment may cause possible conflicts with rights 
guaranteed by the fourteenth and other amendments. In terms of legis
lative restrictions on desegregation, compromise between the House and 
Senate amendments to the Education Amendments of 1972 may either 
be meaningless or severe,05 and there is no indication at this time what 
final form President Nixon’s proposals will take. In any event, however, 
it seems that the main responsibility for enforcing school desegregation 
will remain in the courts.

Desegregation Marches North

In all of the cases previously discussed, the systems in question were 
found to be operating dual schools and were located in each instance in 
a southern town or city. However, many northern cities operate the 
equivalent of dual schools due to the severe residential segregation that 
exists in most cities. Concentration on ending school segregation in the
5 • ’..rh to the virtual exclusion of the North and West has led to the ironic 
situation that in some respects, southern school systems are more fully 
integrated than those elsewhere in the country.06C J

DE JURE AND DE FACTO SEGREGATION

The main reason for the prolonged immunity of northern schools 
fr< m court ordered desegregation is the distinction drawn between de jure 
and de facto segregation. In the case of de jure segregation, the focal 
p >int of Brown and all succeeding Supreme Court decisions, a school sys
tem is declared to be operating a dual school system under color of law, 
thus contradicting the fourteenth amendment guarantee of equal protec
tion under the laws and the fifth amendment guarantee of due process.07 
In cases of de facto segregation,08 there are separate black schools and

' See notes 59, 63 supra.
ee In 1971, statistics compiled by the Office for Civil Rights of the Department of 

Health, I Jucation, and Welfare estimate that 9.2 percent of all black students in the 
South attended 100 percent minority schools, while 11.2 percent of blacks in the North 
and West v. ere similarly situated. The estimated percentage of blacks attending schools 
with majority white student populations in the South has moved far ahead of that in 
the North and West—43.9 percent compared to 27.8 percent. HEW Press Release (Jan. 
13, 19’2). Of course, these are selected statistics and cannot be considered to be an 
accurate barometer of existing segregation in the North or South.

fi7Sc’e Bolling v. Sharpe, 347 U.S. 497 (1954) (school segregation declared unconstitu
tional in the District of Columbia under the fifth amendment due process clause).

1 he consequences of de facto segregation in public school education have been 
widely discussed. See generally De Facto Segregation and Civil Rights (O. Schroeder
6 I). Smith cd. 1965); Buck, Nelson & Truitt, Public School Segregation: Does the 
Fourteenth Amendment Require Affirmative Integration?, 38 Chi.-Kent L. Rev. 169 
(1961); Cummins, Schools and School Districts: Alleviation of Racial Imbalance, 51 
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white schools, but they are a result of neighborhood school assignment 
plans imposed on racially segregated neighborhoods. The Supreme Court 
has never ruled on the constitutionality of de facto segregation; al
though by denial of certiorari, it has left intact lower court decisions 
that school officials have no affirmative duty to end de facto segregation.'4

It can be argued that de jure segregation no longer exists, since its 
legal existence was precluded by the Brown decision that dual school 
systems are unconstitutional; all continuing dual schools would be auto
matically de facto.* 69 70 However, the courts have not adopted this view. 
The terminology of Brown shows that the holding was aimed at “laws 
requiring or permitting segregation according to race.” 71 Although the 
decision attacked the concept of segregation in public education gener
ally, its holding referred to “the segregation complained of,” that is, 
segregation under color of law.72 The specificity of the holding became 
a limiting factor in all subsequent school segregation cases; as a result, 
the distinction between de jure and de facto segregation arose. All 
Supreme Court cases in which significant progress has been made have 
involved southern school systems that had legally segregated schools 
before Brown and continued to operate dual schools after Brown. Until 
recently, plaintiffs were denied relief in northern school systems where 
it was shown that black schools and white schools were the product of 
racially segregated neighborhoods rather than official dual schools.73

Calif. L. Rev. 810 (1963); Grindberg, The Constitutionality of De Facto School Segre
gation, 41 N.D.L. Rev. 346 (1965); Milchen, Unconstitutional Racial Classification and 
De Facto Segregation, 63 Mich. L. Rev. 913 (1965).

69 See, e.g., Deal v. Cincinnati Bd. of Educ., 369 F.2d 55 (6th Cir. 1966), cert, denied, 
389 U.S. 847 (1967); Downs v. Board of Educ., 336 F.2d 988 (10th Cir. 1964), cert, 
denied, 380 U.S. 914 (1965); Bell v. School City, 324 F.2d 209 (7th Cir.), cert, denied, 
377 U.S. 924 (1963).

70 Craven, Integrating the Desegregation Vocabulary—Brown Rides North, Maybe, 73 
W. Va. L. Rev. 1, 7 (1971). The distinction between the two is under attack in the 
courts. In Bradley v. Milliken, District Judge Roth said that it is “unfortunate that 
we cannot deal with public school segregation on a no-fault basis, for if racial segre
gation in our public schools is an evil, then it should make no difference whether we 
classify it de jure or de facto.” Civil No. 35,257 (E.D. Mich., Sept. 24, 1971). In Beckett 
v. School Bd. it was noted that practically every state outside the South had state in
volvement in racial discrimination at some time, and “lw]hether such state action re
quired or merely permitted school segregation should be irrelevant if the result was 
segregation of the races.” 308 F. Supp. 1274, 1304 (E.D. Va. 1969) (dictum), rev'd sub 
now. on other grounds, Brewer v. School Bd., 434 F.2d 408 (4th Cir.), cert, denied, 399 
U.S. 929 (1970).

77 347 U.S. at 488.
72 Id. at 495; see Bloch, Does the Fourteenth Amendment Forbid De Facto Segrega

tion?, 16 Case W. Res. L. Rev. 532, 540-42 (1965).
73 See, e.g., Deal v. Cincinnati Bd. of Educ., 369 F.2d 55 (6th Cir. 1966), cert, denied, 

389 U.S. 847 (1967); Downs v. Board of Educ., 336 F.2d 988 (10th Cir. 1964), cert, denied, 
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EXPANDING INTERPRETATION OF STATE ACTION

By definition, de jure segregation cannot exist without official state 
involvement. In Brown that involvement was direct and forceful- 
state legislation requiring or permitting dual schools. It soon became 
apparent, however, that the state action74 necessary to create de jure 
segregation need not be that direct. Federal courts, in an effort to apply 
rhe equitable relief principles of Brown, have become increasingly liberal 
in accepting what constitutes sufficient state action for de jure segrega
tion.

380 U.S. 914 (1965); Bell v. School City, 324 F.2d 209 (7th Cir.), cert, denied, 377 U.S. 
924 (1963). But see United States v. School Dist. 151, 404 F.2d 1125 (7th Cir. 1968), cert, 
denied, 402 U.S. 943 (1971); Taylor v. Board of Fduc., 294 F.2d 36 (2d Cir.), cert, 
denied, 368 U.S. 940 (1961); Blocker v. Board of Fduc., 226 F. Supp. 208 (E.D.N.Y. 
1964).

74 State action and the fourteenth amendment have been linked since the latter’s cre
ation. In 1883 the Supreme Court noted that the fourteenth amendment “nullifies and 
makes void all State legislation, and State action of every kind, which impairs the priv
ileges and immunities of the citizens ... or which denies to any of them the equal 
protection of the laws.” United States v. Stanley, 109 U.S. 3, 11 (1883); see Fiss, Racial 
Imbalance in the Public Schools: The Constitutional Concepts, 78 Harv. L. Rev. 564, 
583-S8 (1965). It is obvious that any state support of segregation is inconsistent with 
rhe requirement of the fourteenth amendment that no state shall deny equal protection 
of the laws to any person within its jurisdiction.

75 191 F. Supp. 181 (S.D.N.Y.), afi'd, 294 F.2d 36 (2d Cir.), cert, denied, 368 U.S. 
940 (1961).

™ld. at 192.
77 Id. at 194.
78 358 U.S. 1 (1958); see notes 20-24 supra and accompanying text.
79 See note 69 supra and accompanying text.

The first decision to transcend the limits of Brown was Taylor v. 
Board of Education,1'" where the court decided that there was no legal 
or moral basis for a distinction between segregation created by a formal 
dual system of education, as in Brown, and that created by gerrymander
ing school district lines and transferring pupils.7*3 The court then con
cluded that whether segregation is de jure or de facto is irrelevant if 
the school board is responsible for continued discrimination.77 78 Thus, 
the requisite state action could be solely that of the school board, a logi
cal extension of Cooper v. Aaron18 Unfortunately, Taylor remained 
the most progressive decision on northern school segregation for several 
years as other courts denied relief on the grounds that only de facto 
segregation existed.79

W hen it became evident that school boards would be excused from 
their obligation to desegregate absent a showing of deliberate efforts to 
maintain segregated schools, courts began to expand the concept of 
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state action. In United States v. School District 1^180 the Court of Ap
peals for the Seventh Circuit found that the school board had inherited 
from its predecessors discriminatory pupil and faculty assignment plans, 
and its failure to alter such past discrimination rendered de jure what 
had formerly been de facto segregation.81 This reasoning was extended 
in Spangler v. Pasadena City Board of Education82 where a federal dis
trict court stated that school boards may not create segregated schools 
based upon residential segregation when that segregation is the result 
of either private or official discrimination.83 De jure segregation can 
be found, then, where private discrimination is the cause of racial sep
aration, and where the school board does not initiate, but merely main
tains, past discriminatory policies.84

»»404 F.2d 1125 (7th Cir. 1968), cert. denied, 402 U.S. 943 (1971).
^Id. at 1131.
»2 311 F. Supp. 501 (C.D. Cal.), aff'd, 427 F.2d 1352 (9th Cir. 1970), cert, denied, 402 

U.S. 943 (1971).
»3 Id. at 522.
84 Another approach would be to say that wherever there are racially imbalanced 

schools there is sufficient responsibility that can be ascribed to the government for a 
finding of de jure segregation through state action. Fiss, Racial Imbalance in the Pub
lic Schools: The Constitutional Coitcepts, 78 Harv. L. Rev. 564, 584 (1965).

85 See Bradley v. Milliken, Civil No. 35,257 (E.D. Mich., Sept. 27, 1971). In the Rich
mond merger decision, the court held that “[s]chool authorities may not constitutionally 
arrange an attendance zone system which serves only to reproduce in school facilities 
the prevalent pattern of housing segregation, be it publicly or privately enforced. To 
do so is only to endorse with official approval the product of private racism.” Bradlcv 
v. School Bd., Civil No. 3353, at 30 (E.D. Va., Jan. 5, 1972), appeal docketed, No. 72- 
1058, 4th Cir., Jan. 18, 1972.

86 Keyes v. School Dist. No. 1, 445 F.2d 990, 1000 (10th Cir. 1971), cert, granted, 40 
U.S.L.W. 3335 (U.S. Jan. 17, 1972). Thus, the more conservative viewpoint of Downs

Thus, it may be argued that if segregated housing patterns are fos
tered by past actions of government officials, private groups, or indi
viduals then mere use of a neutral neighborhood school assignment plan 
violates equal protection rights, since school districts can now be held 
accountable for the natural, probable, and foreseeable consequences of 
their policies and practices.85 86 The decisions in these two cases are based 
on conditions that exist in almost every city today, thus perhaps render
ing the distinction between de jure and de facto segregation meaningless 
in enforcing school desegregation.

However, in those circuits which have denied relief for de facto seg- 
gregation in the past, the housing-to-school discrimination argument is 
interpreted narrowly. Impartially maintained and administered neigh
borhood school plans do not violate constitutional rights unless the 
board of education follows a course of conduct motivated by a pur
poseful desire to perpetuate and maintain racially segregated schools/' 
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This problem was raised recently in Davis v. School District31 where 
the Sixth Circuit Court of Appeals found that a Pontiac, Michigan, 
school district has no obligation to achieve a racial balance in its schools 
when the existing imbalance is not attributable to school policies or 
practices, but is the result of housing patterns and other forces over 
which the school administrator has no control. However, the court 
did rind that the school board had played a major part in creating de jure 
school segregation and that “[t]he fact that such came slowly and sur
reptitiously rather than by legislative pronouncement makes the situa
tion no less evil.” 88

9. Hoard of Educ. still has impact. See 336 F.2d 988 (10th Cir. 1964), cert, denied, 380 
US. 914 (1965); note 69 supra.

*’443 F.2d 573 (6th Cir.), cert, denied, 404 U.S. 913 (1971).
*' Id. at 574, aff'g and quoting 309 F. Supp. 734, 742 (E.D. Mich. 1970).

See generally Newsweek, Nov. 15, 1971, at 61-72.
■ In Bradley v. School Bd., District Judge Mcrhige recognized the adverse effect 

that this constantly shifting racial population has on education. “[Tjrulv equal educa- 
il opportunity cannot be offered by schools which arc desegregated only to reseg- 

regite. The transitional process is rarely productive.” Civil No. 3353, at 251 (E.D. 
Va„ Jan. 5, 1972).

Because federal courts have reinterpreted de jure segregation so that 
relict can be granted to minority students in virtually any city, they 
must now define the scope of the remedy to be granted. In the 1970- 
19'1 and 1971-1972 school years, several major cities instituted intracity 
desegregation plans, most of which rely heavily on busing. Such plans 
must rely on the racial composition of the city as a whole to provide 
meaningful desegregation. Unfortunately, increasing numbers of white 
families are leaving the cities for suburban havens,89 thereby reducing 
rhe number of white pupils in the city school systems. Desegregation 
is resulting in resegregation on a city-suburb basis. Consequently, city
wide desegregation does not appear to be a permanent means to school 
integration.90 In the continuing search for a more permanent solution, 
courts have begun to look to the suburbs for help.

Metropolitanization

1'he concept of breaching established city, town, and county lines 
to implement desegregation has been espoused infrequently. The rela- 
tivelv sacred character of municipal lines has led most educators, judges, 
and lawmakers to focus school desegregation plans on solutions within 
present school system boundaries, perhaps involving intersystem pupil 
exchange programs. Today, however, many courts are considering the 
argument that city bound school systems cannot offer meaningful de- 
segregation—that suburban systems must supply enough whites to create 
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stable, racially mixed school enrollments. Before examining the recent 
decisions in this direction, it is useful to look at two groups of cases— 
desegregation suits in which courts have ordered school systems to 
merge, and voting rights cases in which municipal boundary lines have 
been ignored in the process of enforcing constitutional rights.

The school merger cases fall into two general categories—small cities 
and towns which sought to establish a school system separate from that 
of the surrounding county and characterized by a predominantlv white 
city system and black county system, and areas where two school sys
tems operated side-by-side, one system for blacks, the other for whites. 
In both cases, the school populations involved have been small, located 
in the south, and generally rural. As a result, even where municipal 
boundaries have been ignored in the ordered merger, little controversv 
has been generated. Merging a major city with its surrounding suburbs, 
on the other hand, inflames public opinion.

STEPPING STONES TO METROPOLITANIZATION

In Turner v. Warren County Board of Education'^ the district court 
declared unconstitutional two acts of the North Carolina legislature on 
the grounds that they created two school districts where only one could 
operate efficiently, and, in the process, fostered racial separation. One 
of the two districts was Warrenton City. The effect of the plan was 
to increase the white student population in the city schools from 69 to 
94 percent, while reducing their representation in the county system 
from 27 to seven percent. The court held that the statutes violated the 
state’s obligation to operate unitary schools and ordered the districts 
reunited.91 92 The court did not consider, however, the propriety of 
crossing political boundaries. Similarly, in Lee v. Macon County Board 
of Education?3 a small city sought to reestablish a separate school system 
that had been merged with the county system since 1934. The court 
found that this action was precipitated by a county wide desegregation 
plan and held it invalid. Although the court specifically noted that it 
was unnecessary to decide if long-established, racially neutral boundaries 
could be dismantled to achieve desegregation, it observed that “[sjchool 
district lines within a state are matters of political convenience.” 94

91 313 F. Supp. 380 (E.D.N.C. 1970); accord, United States v. Halifax County Bd. of 
Educ., 314 F. Supp. 65 (E.D.N.C. 1970).

92 313 F. Supp. at 386-87.
93 448 F.2d 746 (5th Cir. 1971).
^*ld. at 752; see Turner v. Littleton-Lake Gaston School Dist., 442 F.2d 584 (4th Cir. 

1971); Burleson v. County Bd. of Election Comm’rs, 308 F. Supp. 352 (E.D. Ark.), affd, 
432 F.2d 1356 (8th Cir. 1970) (per curiam). But see United States v. Scotland Neck 
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In contrast, the issue of crossing municipal lines was discussed spe
cifically in Haney v. County Board of Education?*  involving white 
and black school districts within the county. The court found that the 
two systems had been maintained as separate units since 1955, that the 
black unit was noncontiguous, and that dual systems of transportation 
were used. I he court ordered the two systems to be merged, basing its 
holding on a finding of de jure segregation. In disposing of objections 
that they had long been separate units, the court declared that “state 
political subdivisions have long ago lost their mastery over the more 
desired effects of protecting the equal rights of all citizens.” 95 96 The court 
also recognized the converse of this point, that if pre-B roirzz school 
units are allowed to perpetuate segregation, then the equal protection 
clause would have little meaning.97 Federal rights granted by the four- 
tcenth amendment supercede any state or local interest in maintaining 
municipal boundaries where those boundaries deny federal rights.98 99 100

City Bd. of Educ., 442 F.2d 575 (4th Cir. 1971), cert, granted, 40 U.S.L.W. 3161 (U.S. 
Nov. 12, 1971); Wright v. Council of City of Emporia, 442 F.2d 570 (4th Cir. 1971), 
cert, granted, 40 U.S.L.W. 3161 (U.S. Nov. 12, 1971).

95410F.2d 920 (8th Cir. 1969).
’ Id. at 924. Further, the court noted that “[pjolitical subdivisions of the state are 

mere lines of convenience for exercising divided government responsibilities. They 
cannot serve to denv federal rights.” Id. at 925.

Id. at 924.
' The same is true for boundaries which serve to deny guaranteed state constitutional 

rights. See Jenkins v. Township of Morris School Dist., 58 N.J. 483, 500, 279 A.2d 619, 
629 (1971).

99 369 US. 186 (1962).
100 377 US. 533 (1964).
’ ! One person, one vote” was coined in Gray v. Sanders, where the Court concluded 

that “(t]he conception of political equality from the Declaration of Independence, to

Fbe Voting Rights Cases. In the area of voting rights, the Su
preme Court has ruled that state political subdivisions must be ignored 
when they obstruct the enjoyment of a constitutional right. In Baker 
v. Carr" the Court decided that the question of legislative reapportion
ment was a nonpolitical, justiciable controversy, and that federal courts 
were obligated to hear constitutional challenges to the apportionment 
of the state legislatures. The Baker decision provoked a flood of voting 
rights litigation culminating in Reynolds v. Sims?QQ which held that the 
Constitution required both houses of a state legislature to be apportioned 
on a population basis, with few exceptions. The popular phrase “one 
person, one vote” was approved by Reynolds as an appropriate expres
sion of the basic principle that all voters within a state are equal; and 
their votes, therefore, must be counted equally.101 These cases, by com



1296 The Georgetown Law Journal [Vol. 60:1279

pelling periodic reapportionment, clearly show that constitutional re
quirements supercede the importance of maintaining state-created legis
lative districts.

In another case, Gomillion v. Lightfoot™2 the Supreme Court re
jected the newly drawn boundaries of Tuskegee, Alabama, on the 
ground that blacks’ voting rights in the city were denied. A group of 
black residents of Tuskegee sought to overturn the state statute redraw
ing the municipal borders because the legislation effectively excluded 
all but five black residents while retaining every white within the new 
boundaries.* * * 103 The Court agreed with the petitioners’ claim that their 
voting rights in the city were being unconstitutionally abridged by the 
exclusion and noted that state legislative power over subdivisions is lim
ited by constitutional demands.104

Lincoln’s Gettysburg Address, to the Fifteenth, Seventeenth, and Nineteenth Amend
ments can mean only one thing—one person, one vote.” 372 U.S. 368, 381 (1963).

364 U.S. 339 (1960).
103 Gomillion was clearly a case of severe gerrymandering. The legislation trans

formed the shape of Tuskegee from a square to an irregular, 28-sidcd figure containing 
considerably less area. Id. at 348.

104 “Legislative control of municipalities, no less than other state power, lies within 
the scope of relevant limitations imposed by the United States Constitution.” Id. at 
344-45. Gomillion rested primarily on the fifteenth amendment prohibition against 
abridgement of a citizen’s right to vote because of race. In a concurring opinion, how
ever, Justice Whittaker argued that application of the fourteenth amendment would be 
more appropriate. The excluded blacks could still vote outside of Tuskegee—hence no 
fifteenth amendment violation. They were, however, denied equal protection of the 
laws. Id. at 349. This view emphasizes the relationship between the voting rights and 
school cases, since the fourteenth amendment was critical to the decision in Baker and 
Reynolds, and is the basis for the school desegregation decisions. See notes 67, 99-101 
supra and accompanying text.

105 In the Richmond case, Judge Merhige stressed the longstanding authority of the 
Virginia State Board of Education to combine school divisions comprising more than 
one political subdivision without local consent. Bradley v. School Bd., Civil No. 3353, 
at 58 (E.D. Va., Jan. 5, 1972), appeal docketed, No. 72-1058, 4th Cir., Jan. 18, 1972. 
During the course of the merger suit, however, the Virginia legislature modified the 
statute to require local consent. Va. Code Ann. § 22-30 (Cum. Supp. 1971), amending 
ch. 189, § 1, [19481 Va. Acts 423.

The court ordered mergers of school systems and the voting rights 
cases discussed above show that, in appropriate circumstances, local 
boundary lines must yield to guaranteed federal rights. In fact, in the area 
of education, state governments themselves often ignore school district 
lines. For example, state boards of education have the authority to 
reshape school systems across municipal lines, although sometimes local 
consent must be obtained.105 Further, in the interest of economy, states 
have provisions for establishing regional schools and regional special 
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education programs.106 These practices attest to the fact that local 
boundary lines are not inviolate when basic educational needs must be 
provided. Assuming that a stable, racially balanced school population 
is a basic educational need, then an argument different from the familiar 
social benefit contention107 becomes apparent. If desegregated schools 
offer better educational opportunities for blacks and whites, and if bridg- 
ing city boundary lines and abandoning the neighborhood school is the 
onlv practical way to assure effective and continuing desegregation, then 
merger of metropolitan school systems can be viewed as the next logical 
step, rather than as a revolutionary change in policy.

II 6See, e.g., Fla. Stat. Ann. 244.01-.03 (1961), La. Rev. Stat. Ann. 17:1901-04 
(1963); Md. Code Ann. art. 41, §§ 185-87 (1971).

' ’ The social benefit argument is that effective integration of schools is necessary 
to avoid branding blacks as inferior by isolating them in minority schools. Chief Jus- 
tice l ari Warren formulated this issue in Brcrum—“To separate them [blacks] from 
others of similar age and qualifications solely because of their race generates a feeling 
"f inferiority as to their status in the community that may affect their hearts and 
minds in a way unlikely ever to be undone.” 347 US. at 494.

Another aspect of this argument is that the United States cannot develop harmonious 
racial relations without sufficient interaction among the races to give each race the 
opportunity to understand the other, dispelling old prejudices in the process. With 
housing and employment patterns as segregated as they are, effective school integration 
may be rhe only way to promote racial interaction. See generally Vieira, Racial Im- 
bal.mce, Black Separatism, and, Permissible Classification by Race, 67 Mich. L. Rev. 1553 
(1969).

108 402 US. at 20-21.
109 332 F. Supp. 655, 673 (S.D. Ind. 1971).
110Civil No. 35,237 (E.D. Mich., Sept. 27, 1971). See also Fiss, Racial Imbalance in 

the Public Schools: The Constitutional Concepts, 78 Harv. L. Rev. 564, 585 (1965).
III Bradley v. School Bd., Civil No. 3353, at 57 (F. 19. Va., Jan. 5, 1972); appeal dock

eted, No. 72-1058, 4th Cir„ Jan. 18, 1972.

Abandoning the Neighborhood School. In Srwcmn the Supreme
Court noted that the location of schools can influence patterns of resi
dential development in a metropolitan area and therefore have important 
impact on the composition of inner city neighborhoods.108 109 110 In United 
States Board of School Commissioners^ District Judge Dillin recog
nized the converse of this proposition, that inner city, low rent housing 
projects segregate neighborhoods and contribute to school segregation. In 
Bradley v. Milliken™ the district court called the interaction between 
residential and school segregation interdependent phenomena. Finally, 
in the Richmond decision, Judge Merhige carried this interaction theory 
i step further by finding that “[e]mployment, education, and housing 
discrimination foster each other in the United States; the effects of one 
are causative of the others; they are interdependent phenomena.” 111

These decisions demonstrate not only that different types of discrim- 
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¡nation help to create and maintain school segregation but also that any 
attempt to reconcile the need to desegregate with the desire to retain 
the community school is futile. The neighborhood school reflects the 
homogeneity of the local population, and thus cannot, within a context 
of widespread housing discrimination, permit the development of inte
grated schools. Housing patterns change slowly but school populations 
can be shifted year to year. Thus, in order to ensure immediate and 
effective desegregation, the community school must be abandoned until 
integrated housing becomes a reality. At that time, neighborhood schools 
could be reinstated without fear of segregation.112

I12See Booker v. Board of Educ., 45 N.J. 161, 171, 212 A.2d 1, 6 (1965).
113 Lucas, Princeton's Investment in Children Provides New Opportunities for All, 

in Office of Equal Educational Opportunity, Ohio Department of Education, Mini 
Journal, Dec. 1971, at 2.

114 Id.
ns The Princeton experience may serve as a model for future consolidations. Exten

sive efforts made in expert counseling, staff training, trouble-shooting services, and 
community involvement paid off in the form of a surprisingly trouble-free integration 
experience. Id. at 3-6.

us 58 N.J. 483, 279 A.2d 619 (1971).
117 See notes 91-94 supra and accompanying text.

The Merger Cases. The first instance of merger was not court
ordered. On February 9, 1970, the Ohio State Department of Educa
tion ordered the facilities of the all-black Lincoln Heights school system 
closed and the integration of students with the adjoining predominantly 
white Princeton School District.113 The effect was to add 1900 black 
students to Princeton, raising the black enrollment from 12 to 28 per
cent.114 A three year plan for consolidation was adopted, but the will
ingness of the black and white communities to make integration work 
accelerated the plan, and Princeton is now operating a racially integrated 
system.115 *

The first litigation resulting in the consolidation of northern school 
systems was Jenkins v. Township of Morris School DistrictIt was 
a hybrid case, resembling the southern city-county cases previouslv dis
cussed;117 it differed, however, in that Morristown contained most of 
the blacks in the region, and surrounding Morris Township was a white 
suburban area. Further, the two areas operated separate elementary 
schools, but the Township, as had been the practice since 1865, sent its 
high school students to the Morristown high school. The litigation was 
precipitated by the plan of the suburban Township to withdraw its 
students from the high school, thereby sharply increasing the propor
tion of black students in the Morristown high school. The court found 
that the town and county were actually one community divided by
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arbitrary lines, and held that the State Commissioner of Education must 
direct the town and township to regionalize all schools or, if that should 
appear insufficient to meet the state’s educational and desegregation pol
icies, to order a merger of all schools in the two areas.118 The court 
relied heavily on the fact that separating the township students from the 
high school would lead inevitably to the discontinuation of many special 
programs. Thus, there were compelling educational as well as state 
constitutional reasons to order a merger.

1-M8N.J. at 508, 279 A.2d at 633.
119 Another reason for the lack of public notice was the relatively small number of 

students involved in each instance. In Jenkins, the total number of students in the two 
systems was less than 7000 in 1969. ZJ. at 487, 279 A.2d at 621. In the Princeton consoli
dation, less than 11,000 students were involved. Lucas, Princeton's Investment in Chil
dren Provides New Opportunities for All, in Office of Equal Educational Oppor
tunity, Ohio Department of Education, Mini Journal, Dec. 1971, at 2.

’- Civil No. 3353 (E.D. Va., Jan. 5, 1972), appeal docketed, No. 72-1058, 4th Cir.,. 
Jan. 18, 1972. The Bradley ruling created a storm of controversy in Richmond. See 
Washington Post, Jan. 12, 1972, § A, at 1, col. 8. As the controversy spread, Attorney 
General John Mitchell, in keeping with the Nixon administration’s generally conserva
tive position on school desegregation, indicated that the Justice Department may go into> 
court to oppose the consolidation order. Washington Post, Feb. 2, 1972, § C, at 1, col. 
1. Following President Nixon’s message to the nation on busing on March 16, 1972,. 
the Justice Department has confirmed its intention to intervene. Washington Post, 
March 18, 1972, § A, at 1, col. 7. In addition, the Justice Department indicated it would 
probably intervene in Keyes v. School Dist. No. 1, Bradley v. Milliken, and Higgins v. 
Michigan State Bd. of Educ. Id.; see Keyes v. School Dist. No. 1, 445 F.2d 990 (10th 
Cir. 1971), cert, granted, 40 U.S.L.W. 3335 (U.S. Jan. 17, 1972); Higgins v. Michigan 
State Bd. of F.duc., Civil No. 6386 (W.D. Mich., filed Aug. 20, 1970); Bradley v. Milli
ken, Civil No. 35,257 (E.D. Mich., Sept. 27, 1971).

121 Civil No. 3353 (E.D. Va., Jan. 5, 1972).

This decision and the Princeton consolidation failed to attract wide
spread attention. In New Jersey, the court did not specifically order 
merger, but proposed it in the event that regionalization should fail; and 
in Ohio, there was little public controversy, since both the black and 
white communities were willing to make consolidation work.119 As a 
result, these instances should be viewed not as major breakthroughs in 
the merger area, but as the last stepping stones to the controversial 
Richmond decision.

THE RICHMOND DECISION

Bradley v. School Board120 is the sole decision requiring a major city 
to merge its school system with that of its suburbs. In this landmark 
case, District Judge Merhige ordered the Richmond school boards and 
governing bodies of Henrico and Chesterfield Counties to create a 
single school system.121 The effect of this merger would be to bring 
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together a city school system that is 70 percent black with two suburban 
school systems that are 90 percent white, creating a supersystem of 
106,000 students, 67 percent white.122

122 yj.

123 Id.; see Bradley v. School Bd., 317 F. Supp. 555, 561-63 (E.D. Va. 1970).
124 “The court finds that the officials of the City of Richmond, Counties of Chester

field and Henrico, as well as the State of Virginia, have by their actions directly con
tributed to the continuing existence of the dual school system which now exists in the 
metropolitan areas of Richmond.” Bradley v. School Bd., Civil No. 3353, at 195 (E.D. 
Va., Jan. 5, 1972).

125 Id. at 151-212.
126See note 111 supra and accompanying text. Judge Merhige discussed housing 

segregation several times in his opinion. Bradley v. School Bd., Civil No. 3353, at 29, 
38, 288 (E.D. Va., Jan. 5, 1972).

127 See notes 75-79 supra and accompanying text.
128 In 1967, Richmond had 62.5 percent of the area’s retail sales, contributed 76 per

cent of the value added by manufacturing, and provided 78.4 percent of the jobs, 
despite having only 51.9 percent of the area’s population. Bradley v. School Bd., Civil 
No. 3353, at 217-29 (E.D. Va., Jan. 5, 1972).

i2« Id. at 217, 225, 228.
iso id. at 221.

The court considered many separate factors before arriving at the 
conclusion that merger is the only practical way to bring effective school 
desegregation to Richmond. First, it reiterated an earlier finding in the 
same case that the schools of Richmond are segregated de jure.123 How
ever, this finding was expanded to include the suburban counties as 
well.124 After examining the educational policies of each county and 
the city, noting the cooperative programs among the three systems, and 
discussing at length the role of state officials, Judge Merhige deter
mined that the total effect was to foster segregation throughout the 
metropolitan area.125

As noted earlier, the court also recognized the link between housing 
segregation, school segregation, and discrimination in employment.12' 
Recognition of this interrelationship among all forms of discrimination 
is one element in the search for state action, because it may be possible 
to conclusively show that a state, city, or town has discriminated in 
housing or job opportunities, even if it cannot be shown that the school 
authorities took similar action to foster segregation in the schools.127 
The decision further examined the economic and social composition of 
the Richmond metropolitan area. Judge Merhige found that, as in 
other major cities, Richmond’s suburban residents were dependent to a 
large extent on the city for manufacture, sales, and employment.128 In 
light of this fact and existing regional programs in planning, parks, and 
sewage treatment,129 Judge Merhige came to the conclusion that the 
three political entities were actually one urban whole.130
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In its lengthy opinion, the court noted the important role that the 
neighborhood school has played in our educational system but recog
nized that its mere proximity to pupils’ homes is a matter of convenience 
and does not materially aid in achieving educational goals.131 The court 
recognized the well established fact that blacks receive an inferior edu- 
cation when isolated in segregated schools, and that the continuing 
“white Hight” from Richmond is the primary cause of instability in its 
educational system.13“ Judge Merhige reviewed the regional coopera
ti' n that has existed among the three systems,133 the impact on Rich- 
mond of actions by state education officials,134 and the many instances 
in which other Virginia students must cross city and county lines in 
pursuit of their education.135 The court further considered the signifi- 
cance of municipal boundaries vis-à-vis constitutional rights, and found 
them to be “political demarcations only.” 136 Finally, the court analyzed 
the proposed metropolitanization plan for Richmond, and found it to 
be reasonable in its mode of operation and the best solution to Rich
mond’s dilemma.137 138

131 Id. at 216.
1 - Id. at 250; see note 140 infra.
133 Id. at 217-29.
134 Id. at 48-52.
135 Id. at 177-80.
1 ’’ Id. at 27. The court declared that “(i]f the citv-county lines as attendance zone 

lines were drawn today by the State, it is extremely doubtful that they could with
stand constitutional challenge.” Id. at 58.

17 Basically, the whole area of Richmond, Henrico, and Chesterfield would be di- 
vided into six subdivisions, achieving a roughly equal racial ratio in each. An additional 
10,0'0 students would be bused, but the court found the existing transportation system 
to be capable of handling that number, and the proposed travel times and distances 
to be reasonable. Id. at 233-40.

138Civil No. 35,257 (E.D. Mich., Sept. 27, 1971).
13» Id.
140 Bradley v. Milliken (E.D. Mich., Mar. 28, 1972), in Washington Post, Mar. 29, 

1972, S A, at 1, col. 3.
Id.

™ld.

While Richmond is the only school system currently under a court 
order to merge, the concept is being considered by other courts. In 
B \idley v. Milliken™ Judge Roth found Detroit’s school system to be 
segregated de jure.139 On March 28, 1972, Judge Roth rejected three 
integration plans involving only the city of Detroit,140 saying that “relief 
of segregation in the public schools in the city of Detroit cannot be 
accomplished within the corporate geographical limits of the city. 
. . .” 141 Presently, he is considering seven proposed integration plans, 
ail of which involve merger of city and suburban school systems.142 
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Similarly, in United States v. Board of School Commissioners^ the 
court, after a finding of de jure segregation,143 144 discussed at length the 
concept of the “tipping point,” 145 and noted that Indianapolis is in 
danger of reaching that point shortly. To avoid the same fate that has 
befallen Atlanta,146 Judge Dillin ordered that the United States join, as 
parties defendant, the suburban school systems surrounding Indian
apolis.147

143 332 F. Supp. 655 (S.D. Ind. 1971).
144 Id. at 677-78.
145 Id. at 676-77. The “tipping point” is a widely accepted rule of thumb which says 

that when the percentage of black pupils in a given school reaches 40, white exodus 
from that school is accelerated and becomes irreversible, thereby “tipping” the racial 
balance. In a school system undergoing citywide desegregation, the tipping point is 
approximately 40 percent for the entire system. In June 1971, the student population 
of Indianapolis was 36.5 percent black. Id. at 657.

Many cities today are either past or are rapidly approaching the tipping point. At this 
time, more than 20 major cities have a school population 40 percent or more black, and 
others are only a few years away from that figure. See id. at 677; F1EW Press Release 
(Jan. 16, 1972). Accepting the tipping point theory, these cities are faced with a choice 
between evolving into an all minority school system or making a comprehensive effort 
to desegregate that will include suburban whites.

146 The racial complexion of the school system in Atlanta shifted from 30 to 70 per
cent black since 1958. See Calhoun v. Cook, 332 F. Supp. 804, 805-08 (N.D. Ga.), va- 
cated in part, 451 F.2d 583 (5th Cir. 1971). Despite this dramatic shift, the lower court 
in Calhoun refused to grant further desegregatory relief for Atlanta’s schools, noting 
that the school board had consistently made substantial and often voluntary efforts 
to bring about desegregation. Id. at 805. The court’s reluctance further stemmed from 
the fact that Atlanta has no school busing system. Id. at 805, 808. In its conclusion, the 
court commented that “no serious effort has been expended on the question of con
solidation of the Atlanta system with the Fulton County system,” and that the idea 
ought to be thoroughly examined in the context of “crossing lines of industrv, govern
ment, and transportation as well as education.” Id. at 809-10.

On appeal, the Fifth Circuit vacated the lower court’s order in part, finding that the 
plaintiffs should have a further opportunity to present alternatives for desegregation of 
the schools. 451 F.2d 583 (5th Cir. 1971). Further, the court of appeals ordered that 
the district court must reevaluate the Atlanta school system in terms of practical 
consolidation with other school systems in Fulton County. See id. Thus, metropoli- 
tanization is now at issue in Calhoun.

147 332 F. Supp. at 679-80. The Indianapolis case is unique and could be decided 
on grounds more narrow than the Richmond decision. In 1969 the Indiana legislature 
created the Uni-Gov for Indianapolis, making the city administration cotcrminus with 
surrounding Marion County. The school system, however, was not included, but 
restricted to the old central city—a situation unique among major Indiana cities. Id. 
at 675-76; see Ind. Ann. Stat. §§ 48-9101 to -9507 (Cum. Supp. 1971). As a result, the 
School City of Indianapolis is surrounded by independent school systems within the 
supposedly unified city. Those systems have an aggregate 73,200 students, 97.4 percent 
white, in contrast to the central city’s 100,100 students, 36.5 percent black. 332 F. Supp. 
at 657. Thus, the portion of the Uni-Gov statute limiting the extent of the city school 
system could be struck down as a form of de jure segregation, and the merger would 
then consist only of reuniting the school systems within the new municipal boundaries 
established by the act of the legislature in creating Uni-Gov, rather than crossing such 
boundaries, as would be the case in a typical city-county merger.
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In Grand Rapids, Michigan, the school board immediately joined 
suburban school systems when faced with a desegregation suit.148 In 
Hanford, Connecticut, plaintiffs are arguing that a state law requiring 
an affirmative vote of both the city and suburb for any expansion of 
the city school system is invalid as obstructing meaningful remedies for 
past discrimination.149 As with the flood of litigation that followed 
Serrano v. Priest,150 one can expect to see the metropolitanization issue 
raised in many cities throughout the country.

14’Higgins v. Michigan State Bd. of Educ., Civil No. 6386 (W.D. Mich., filed Aug. 
20, 1970).

149 Lumpkin v. Dempsey, Civil No. 13,716 (D. Conn., Jan. 22, 1971).
»w5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971); see notes 164, 165 infra and 

accompanying text.
1« 326 F-Supp. 1235 (D.N.J. 1971), affd, 40 U.S.L.W. 3329 (U.S. Jan. 17, 1972).
li2 Id. at 1237.
133 Id. at 1241.
154 42 U5.C. H 2000c to c-9 (1970); see note 19 supra and accompanying text.
155 326 F. Supp. at 1243.
15« “ x continuing trend toward racial imbalance caused by housing patterns within 

the various school districts is not susceptible to federal judicial intervention.” Id.

THEORIES OF METROPOLITANIZATION

As with any other area of the law, there are different approaches 
which courts can take to arrive at the same conclusion. In metropoli
tanization the most forthright approach would be to attack urban area 
schools as dual systems. Unfortunately, this approach elicits the objec- 
tion that separate school systems develop their racial composition by no 
action of state or school officials, since neither can control the complex- 
i< n of the general population in the school districts. Such an approach 
is indirectly an attack on de facto segregation and holds little promise of 
success in the future. In Spencer v. Kugler,1'’1 relief was sought on the 
grounds that New Jersey school district boundaries were drawn in such 
a wav that racial balance is mathematically impossible in many districts 
and, therefore, that New Jersey offers its black students unequal educa
tional opportunities. The attack was leveled at all New Jersey districts, 
seeking a general redrawing of school district lines.152 The court re
viewed the Supreme Court decisions in Brown and Swann, and con
cluded that reasonable school district lines which happen to separate 
blacks from whites cannot be invalidated in the absence of a showing 
of de jure segregation;153 further, the court said that Swann's reading 
of Title IV of the Civil Rights Act of 1964154 clearly demonstrated that 
there is no obligation to use racial pupil assignments to correct de facto 
segregation.155 The court found that the plaintiffs had failed to state 
a claim upon which relief could be granted.156 Thus, the simple theory 
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that racially imbalanced districts existing side-by-side are unconstitu
tional apparently cannot succeed at this time for lack of precedent. The 
distinction between de jure and de facto segregation will prevent a suc
cessful cause of action unless it can be shown, as in Haney™1 that the two 
systems were maintained cooperatively as black and white districts. In 
urban areas such a showing would be difficult, as economic and residen
tial discrimination, rather than actions of school officials, has been pri
marily responsible for the black city-white suburb pattern of today.157 158

157 Haney v. County Bd. of Educ., 410 F.2d 920 (8th Cir. 1969); see notes 95-97 rwpra 
and accompanying text.

158 However, the argument can be made that, through the combined effect of eco
nomic and residential discrimination and the actions of federal, state, and local officials, 
blacks have been intentionally and effectively excluded from the suburbs; thus, the 
entire area—city and suburb—is segregated de jure. While this approach would circum
vent the de facto problem, it has not yet been expressly applied by a court. See Brad
ley v. School Bd., Civil No. 3353, at 288-322 (E.D. Va., Jan. 5, 1972); Address by Norman 
J. Chachkin to the National Ass’n of Teacher’s Attorneys, Phoenix, Ariz., Nov. 4, 1971 
(copy on file at Geo. L.J.).

Address by Norman J. Chachkin to the National Ass’n of Teacher’s Attorneys, 
Phoenix, Ariz., Nov. 4, 1971 (copy on file at Geo. L.J.).

iso 326 F. Supp. 1235 (D.N.J. 1971), aff’d, 40 U.S.L.W. 3329 (U.S. Jan. 17, 1972).

A step removed from this approach is the theory that states cannot 
sanction practices which perpetuate classification by race, because those 
classifications automatically become constitutionally suspect.159 Under 
this theory, the black city and white suburbs would be the units of 
racial classification. As such, a state law that fixes school district lines 
on municipal boundaries would have to be justified by a compelling 
interest of the state, or be changed to end racial classification. Should 
the conclusion of Spencer—that co-terminous school and city bound
aries are not per se unreasonable—fail to satisfy the compelling state 
interest requirement, then courts would be free to order school district 
revisions in metropolitan areas to achieve racial balance in all districts.1’1 
The weakness in this approach is that the plaintiffs must show that by 
merely maintaining the old boundaries, the state has allowed explicit 
racial classification. While it is obvious that cities are labeled black and 
suburbs white, requiring an end to such classification meets the counter
argument that they became that way through changing residential pat
terns which place no onus upon the state. The racial classification argu
ment is, however, a possibility for defeating the de facto objection, in 
the sense that even if it is de facto, it is still an unjustifiable and invidious 
racial classification, and therefore must be ended.

A third avenue would be to rely on a finding of de jure segregation 
in the city and a determination that intracity desegregation cannot be 



1972] School Desegregation 1305

a stable and final solution to the problem.101 Then, in the interest of 
both social and educational equal protection, the suburbs would be 
required to participate in stabilizing a racially mixed student population 
throughout the urban area. The weakness with this approach is the 
counter-argument on behalf of the suburbs that they cannot be forced 
to merge absent a showing of participation in the development of the 
city’s segregation, which in turn would be necessary to invalidate the 
boundary lines. The court then would be forced to rely on the equitable 
principle that the boundary lines must be ignored to guarantee equal 
protection to city and suburban students, rather than a specific finding 
that the lines as maintained are a purposeful constitutional violation of 
the city students’ rights.

1,11 See notes 138-142 supra and aaccompanying text.
See notes 80-85 supra and accompanying text.

163 Judge Merhige pointed out that the continuing existence of segregation so long 
after Brczuvz may now have “the additional negative component of perception by blacks 
that the law has spoken and the situation is the same.” Bradley v. School Bd., Civil 
No. 3353, at 284 (E.I). Va., Jan. 5, 1972).

The best approach, however, is a melange of all the above, as was 
used in the Richmond decision. If de jure segregation can be found in 
the city, and if state or federal action can be found to exclude blacks 
from the suburbs, then a pattern of de jure segregation for the whole 
metropolitan area can be established. Recognizing the transitory nature 
of city-wide desegregation, the social and economic unity of the whole 
area, and the minor importance of political lines, the court can find that 
the sole way to guarantee equal protection in education to all urban area 
students is to operate the schools as one system to assure a stable racial 
balance. The findings upon which this argument would be based are 
not difficult, as can be seen by the recent trend in the northern city 
suits.102 Further, if the Supreme Court’s mandate that school desegrega
tion is to become a reality is to be achieved, whatever plan a city adopts 
must be one that will create permanent desegregation; this necessitates 
suburban participation.

Conclusion

School segregation is a greater evil today than it was 18 years ago, 
because its existence means further delay in the search for true racial 
integration.1*' 3 Significant progress has been made, but for urban blacks 
the promises of equal educational opportunity and unitary schools re
main illusory. Cities desegregate, whites flee, and blacks once again find 
themselves isolated. The implementation of metropolitanization as a 
solution to these ills will not come easily. Although only a small step 
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in legal terms, the merger of urban area schools will require an enormous 
social adjustment. The objections of suburban whites to metropolitani- 
zation are based on a combination of natural fear of sending their chil
dren to strange schools, prejudice, and the belief that their children will 
receive an inferior education. However valid some of these objections 
may be, they must yield to constitutional mandates.

Metropolitanization goes hand in hand with the goals of Serrano v. 
Priest™*  in which the present system of local property taxation was 
held to be an invalid means of school financing, due to the great dis
parity of wealth that naturally exists among school districts. While 
Serrano is aimed at equalizing education among school systems by equal
izing their finances,164 165 Bradley is attempting to equalize education 
through racial integration. The rejection of the property tax is more 
dramatic than urban area merger in at least two senses—there was less 
precedent for the decisions, and the new operative unit for school finance 
will undoubtedly be the state. Metropolitanization, on the other hand, 
is more a logical extension of past trends, and involves only the metro
politan area, rather than the whole state.

164 5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971).
!65 Id. at 614-15, 487 P.2d at 1250-52, 96 Cal. Rptr. at 610-11; see Rodríguez v. San 

Antonio Independent School Dist., 40 U.S.L.W. 2398 (W.D. Tex., Dec. 23, 1971); Van 
Dusartz v. Hatfield, 334 F. Supp. 870 (D. Minn. 1971); Robinson v. Cahill, No. L- 
18704-69 (N.J. Super Ct., Jan. 24, 1972). Contra, Spano v. Board of Educ., 40 U.SEAV. 
2475 (N.Y. Super Ct., Jan. 21, 1972).

1QQBulluck v. Washington, a recent case in the United States Circuit Court of Appeals 
for the District of Columbia, sheds some light on the question of crossing state lines 
in the course of merging school systems. Civil No. 24,862 (D.C. Cir., Jan. 19, 1972). 
The plaintiffs sought a declaratory judgment that section 401(2) of the District of 
Columbia Revenue Act of 1968 was unconstitutional. D.C. Code Ann. § 31-1118(2) 
(Supp. IV, 1971). That legislation forbids the use of federal funds for programs to 
educate Washington children outside the District, which meant that the Bannockburn 
Plan, in which 20-25 black District youngsters attended the white Bannockburn School 
in Maryland, would have to be discontinued. The plaintiffs argued it was an unconsti
tutional infringement on efforts to promote desegregation. The court declined to ex
amine Congress’ motives and held that Congress could validly pass such legislation if 
the purpose was constitutional—as it was here. Bulluck v. Washington, Civil No. 
24,862 (D.C. Cir., Jan. 19, 1972).

The court discussed at some length the relevant constitutional unit to be dealt with 
and concluded that

no case . . . has ever suggested that concepts of equal protection require 
one state to provide educational opportunities equivalent to those provided 
by another. The correlative of this proposition is, of course, that an indi
vidual who desires to participate in a given educational program has a

Looking beyond metropolitanization, courts may soon be faced with 
the question of whether state lines can be crossed by a school merger to 
accommodate larger cities located near such boundaries,166 or even 
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whether there should be a federalization of some part of public school 
finance. In any event, the merger of urban and suburban schools is not 
the most radical nor the final method of ensuring school integration. It 
is simply the next step in the continuing process of implementing the 
principles first outlined in Bro'um v. Board of Education—that the oppor
tunity for education must be made available to all on a truly equal basis.

right to participate in programs equal only to those afforded others by 
the same system.

Id. As a result, the court decided that the “constitutional unit of equality” was the Dis- 
trict: of Columbia itself; and, therefore, no constitutional rights of the plaintiffs could 
be violated by a plan involving pupil transfer with a Maryland school. Id. This holding 
seems restrictive, especially in light of the special plight of Washington—70 square miles 
with a school population 97 percent black, surrounded by the predominantly white 
Maryland and Virginia suburbs. Id.

Judge Robinson, in dissent, noted that there was indeed a constitutional question 
raised that merited a hearing. The unique position of the District may require a unique 
solution. The dissent then discussed several cases wffiich, in questioning the constitu
tionality of state legislation, employed reviews of historical context, immediate objec
tives, and ultimate effects in reaching the conclusion that those statutes were unconsti
tutional. Id. Taking these facts together, the dissent concluded that the district court 
could indeed investigate the motive behind and consequences of the enactment of sec
tion 401(2), and that there should be a full hearing of the case.

The dissent’s foundations would not be sufficient, however, to support a holding 
that state lines may be crossed by court-ordered desegregation plans in the search for 
equal protection of the laws. Such a result, while the next logical step from metro- 
politanization, will require an entirely new interpretation of fourteenth amendment 
protections, and will represent to a certain degree the federalization of public education.

Interestingly, the Ribicoff plan for ending school segregation would combine the 
District with certain Virginia and Maryland suburbs. 118 Cong. Rec. S2887-89 (daily ed. 
Feb. 29, 1972); see note 63 supra and accompanying text.





COMMENT
THE FEDERAL ELECTION CAMPAIGN 

ACT OF 1971: REFORM OF THE 
POLITICAL PROCESS?

I lie development of new campaign techniques in recent years has 
brought the long-term problem of financing the American political 
pr- cess to a crisis point. Widespread use of television and the applica- 
: :i of modern advertising technology* 1 during the 1968 and 1970 
election campaigns resulted in a drastic increase in campaign expenses.2 

1 he high costs accentuate the advantages the wealthy candidate has 
over his poorer opponent,3 and intensify the political influence exerted 
: . large contributors.4 Additionally, the proliferation of television spot 

:->r interesting account of the Nixon campaign, see J. McGinniss, The Selling 
¡he President, 1968 (1969). See also L. Chester, G. Hodgson, & B. Page, An Ameri- 

Melodrama (1969); Alexander & Meyers, A Financial Landslide for the G.O.P.,
• v-. .Mar. 1970, at 104. In 1968, the Nixon-Agnew campaign was the 79th largest
• j advertiser (talent and time cost estimated at $3,922,600), ranking between 
S .-z brew ing Company and Monsanto. The Humphrey-Muskie campaign ranked 
I Mh I $2.826,SCO), between Sperry-Rand and Standard Oil of New Jersey. Most of these 
expenditures were concentrated in the two-month period before the election. See 
:I : on HR. 8621, H.R. 8628 and Related Bills Before the Sub comm on Power and

•’ < .¡cations of the House Comm. on Interstate and Foreign Commerce, 92d Cong., 
S. 6' 19" 1) (statement of Congressman John Murphy) [hereinafter cited as 1911

Hearings on HR. 8621].
- 1 he total cost of campaigning for all offices rose from $200,000,000 in 1964, to 

$'■«< f TOGO in 1968, an increase of 50 percent in four years. See Alexander & Meyers, 
ri note 1, at 104. T he Senate primary in California in 1964 cost $1,917,981 for both 

indidatcs. The 1970 Senate primary cost $3,719,436. Together the senatorial primary
1 general election in California cost over $7,000,000. See 1911 Hearings on HR. 8621, 

at 112 'memorandum of Edmund G. Brown, Jr. to the FCC).
Iuenty of the candidates for United States Senator in 1970 were known millionaires. 

Of the 15 Senate candidates in the largest states in 1970, 11 were millionaires. The 
‘ .r nonmiilionaircs lost. Hearings on S. 382 Before the Subcomm, on Privileges and 
■ 'lo'is of the Senate Comm, on Rules and Administration, 92d Cong., 1st Sess. 91 
I'Eh (statement of Sidney Scheur, Nat’l Comm, for an Effective Congress) [herein- 

E r cited as 1911 Hearings on S. 382],
! \n incident during the 1968 presidential campaign illustrates the vulnerability of a 
h. financed candidate to political influence. During September and October of 

:"v Vice President Humphrey’s campaign was in desperate financial straits. A group 
of wc.ihln New Yorkers attempted to arrange a one hour private interview with him 

Neu York at which he would be subjected to questioning about his position on the 
\ ’ < War. If he would change his position to their satisfaction, they would give 
him $1,090,000 and would raise $2,000,000 or $3,000,000 more. The meeting, however, 
never occurred. Alexander & Meyers, supra note 1, at 187. Political influence generally 
h nor exerted so blatantly. When asked why he gave large contributions, an oil com- 

exccutive reportedly stated: “We’re not trying to buy votes; we are trying to 
buy an entry to talk about our problems.” 1911 Hearings on S. 382, at 92.

[ 1309]
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ad “blitzes” 5 and decreasing citizen participation in the political process6 
demonstrate a decline in the dignity and effectiveness of the American 
political process.

5 Between 1964 and 1970, the proportion of broadcast money spent on advertisements 
of five minutes or longer declined 38 percent. The lack of federal regulation in this 
field has permitted the broadcast industry to make key decisions affecting the quality 
of public debate. During the 1968 campaigns the National Broadcasting Company de
liberately encouraged spot advertising by offering a 50 percent discount on such ad
vertisements. In order to minimize the effect on regular commercial advertising, the 
slots were provided by paring time from regular programs. All other time slots were 
sold at regular prices. By contrast, the Columbia Broadcasting System give reduced 
rates for five minute advertisements scheduled at the end of abbreviated programs. See 
Alexander, Communications and Politics: The Media and the Message, 34 Law & 
Contemp. Prob. 255, 264 (1969).

6 Despite the increased television expenditures during the 1960’s, the percentage of 
voters participating in congressional elections has declined slightly. See D. Rosenbi oom. 
Electing Congress—The Financial Dilemma 9, 11 (1970) (report of the Twentieth 
Century Fund Task Force on Financing Congressional Campaigns) [hereinafter cited 
as Rosenbloom]. Although voter participation in the 1968 presidential election was 
4.6 million greater than in 1960, the entire increase occurred in the 11 states of the old 
Confederacy. The potential vote in these states had greatly increased because of fed
eral civil rights laws and voter registration drives. The potential vote in the other 
states had increased by 7.4 million between 1960 and 1968, but the actual vote was 
smaller. See Rappeport, Party Alignment: The Biggest Shift in Forty Years, Nov. 
1971, at 20.

7 Ch. 368, §§ 301-17, 43 Stat. 1070, as amended, 2 U.S.C. §§ 241-56 (1970) and 18 
U.S.C. § 602 (1970).

8 Ch. 410, §§ 1-8, 10-11, 13, 17, 19-24, 53 Stat. 1147, as amended, 18 U.S.C. 591-611 
(1970).

9 The law prohibits a contributor from giving more than $5,000 to a particular cam
paign. 18 U.S.C, § 608 (1970). However, by means of several expedients he may 
actually give an unlimited amount and arguably remain within the statutory- provisions. 
He can give $5,000 each to as many political committees as he wishes. See Alexander 
& Meyers, supra note 1, at 186. A contributor can also split his contribution into $5,000 
units and then donate them through the members of his family. In a suit to enforce 
section 608 brought by Common Cause against the two major parties, both parties have 
stipulated that they have sought and received contributions in excess of $5,000. Com
mon Cause v. Democratic Nat’I Comm., Civ. No. 61-71 (D.D.C., filed Jan. 11, 1971), 
motion to dismiss denied, 333 F. Supp. 803 (D.D.C. 1971) (plaintiffs had standing and 
their complaint stated a justiciable cause of action); see Washington Post, Oct. 2, 1971, 
§ A, at 1, cols. 2-3.

1° Reporting requirements are easily evaded. Political committees organized within 

This electoral crisis has developed largely because of the total in
adequacy of the statutory framework governing the financing of federal 
elections. The Federal Corrupt Practices Act of 1925,7 as supplemented 
by the Hatch Political Activity Act of 1939,8 ostensibly establishes 
strict contribution limitations and reporting requirements for federal 
elections.9 However, each of these statutes is riddled with loopholes 
which foster unreported contributions and a lack of personal responsi
bility for expenditures.10 Enforcement of these provisions has been 
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virtually nonexistent—no candidate has ever been prosecuted for ex
ceeding the contribution limitations.11

a single state and committees organized within the District of Columbia do not have 
to file federal reports unless they are a branch of a national committee. 2 U.S.C. § 241 (c) 

19’0;. Primary elections are not included in the provisions. Furthermore, candidates 
do not have to report contributions made without their “knowledge or consent.” 2 
I S.C. ■ 246 fa) (1970). To establish his lack of knowledge or consent a candidate has 
«■•nlv to sign a disclaimer. The reports themselves are filed with the Clerk of the House 
of Representatives and the Secretary of the Senate. Id. Neither office has exhibited 
the staff, the expertise, the enforcement powers nor the inclination to police their em- 
p’overs in Congress. Prosecutions are the responsibility of the Attorney General, who 
is usually reluctant to indict prominent members of his own or the opposing party. 
Phus, in 1968, 182 candidates for Congress filed reports stating they had no reportable 
expenditures or contributions. Only $8,482,857 was reported nationally for all federal 
offices although over $50,000,000 was spent. See Rosenbloom 47.

11 See Common Cause v. Democratic Nat’l Comm., 333 F. Supp. 806 (D.D.C. 1971).
12 47 US.C. 5 315(a) (1970).
13 Id.
14The suspension of section 315(a) in 1960 made possible the Kennedy-Nixon de

bugs. Television networks that year provided 39.5 hours of free time. In 1964, 4.5 
hours, and in 1968, three hours of free time were provided, most of which was in news 
interview programs which are exempt from section 315(a). Federal Communications 
Commission, Survey of Political Broadcasting—Primary and General Election Cam- 
pak xs of 1968, table 4 (1969) [hereinafter cited as FCC Survey). The repeal or curtail- 
n nt of section 315(a) was a major source of controversy during consideration of the 
Campaign Communications Reform Act, but ultimately no mention was made of the 
section. See notes 50-57 infra and accompanying text. See generally Campaign Com
munications Reform Act, Pub. L. No. 92-225, 86 Stat. 3 (1972).

15 The volume of campaign reform legislation proposed during the last few years 
illustrates the great interest in the field. Sixty bills were introduced in the 90th Congress, 
'6 in the 91st Congress, and 59 in the first seven months of the 92d Congress. See 

The only previous regulation of political broadcasting, the so-called 
“equal time" provision of the Communications Act of 1934,12 similarly 
is inadequate to deal with the increasing use and expense of broadcast 
media. This section requires that all candidates be given an equal 
opportunity to buy air time at commercial rates. The Act also re
quires that if a broadcaster offers free time to a candidate, he must 
offer each of his opponents an equal amount of free time.13 Broad- 
c.isters are thus prohibited from discriminating between specific candi- 
Tres or against candidates in general in providing air time. The Act 
d >es not attempt to limit expenses or to redress the financial differences 
between candidates. Furthermore, the law does nothing to promote 
candidates’ access to the media. Indeed, the law may actually have a 
contrary effect. Broadcasters maintain that this provision actually re- 
sults in little free time being made available because of the proliferation 
of minor candidates who would have to be accommodated.14 15

The last few years have witnessed numerous attempts at election 
reform."’ The most notable instance was S. 3637, a bill introduced in 
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the 91st Congress, which attempted to reduce expenses and control 
television-based campaigns by limiting broadcast expenditures to S.0" 
times the total number of votes cast for the office in the previous elec
tion?6 However, President Richard M. Nixon raised numerous objec
tions concerning the scope and direction of this proposal and vetoed 
the bill?7

In response to this veto, and to the continuing need for reform, 
further legislation was introduced in the 92d Congress by a bipartisan 
group of Senators. The Senate passed the bill, S. 382, by a large ma
jority,16 17 18 and a somewhat different version was passed in the House of 
Representatives.19 A compromise version reported out of Conference 
Committee20—the Federal Election Campaign Act of 1971—was recently 
approved by both houses and signed by the President. This Comment 
discusses the salient features of that Act and attempts to delineate 
anticipated strengths and weaknesses.

Legislative Reference Service, Library of Congress, Compilation of all Proposals to 
Reform Campaign Financing Introduced in the 90th, 91st, and 92d Congresses (1971 .

One attempt was successful to the extent of being enacted into law, but it has not 
been utilized to date. See Presidential Election Campaign Fund Act of 1966, Pub. L. No. 
89-809, 302-05, 80 Stat. 1587, as amended, 26 U.S.C. § 6096 (1970) and formerly
codified at 31 U.S.C. §§ 971-73 (1970). The Act permitted each taxpayer to contribute 
one dollar to a general campaign fund merely by checking a block on his income tax 
return; the fund was to be distributed among the various political parties. In 1067, 
Congress provided that no funds collected under the above provisions should be dis
bursed until after the adoption by Congress of guidelines for their distribution. Act 
of June 13, 1967, Pub. L. No. 90-26, § 5, 81 Stat. 58. At last, Congress, in a section of the 
Revenue Act of 1971, established the machinery to implement the original proposal, 
effective January 1, 1973. See Revenue Act of 1971, Pub. L. No. 92-178, 801-02 
(Presidential Election Campaign Fund Act), 85 Stat. 562, to be codified at 26 U.S.C. 
§§ 6096, 9001-13, 9021.

16 S. 3637, 91st Cong., 2d Sess. (1970); see Note, Campaign Spending Regulation: Fail
ure of the First Step, 8 Harv. J. Legis. 640 (1971).

17 S. 3637 does not limit the overall cost of campaigning. It merely limits 
the amount that candidates can spend on radio and television. In doing so, 
it unfairly endangers freedom of discussion, discriminates against the broad
cast media, favors the incumbent officeholder over the officescekcr and 
gives an unfair advantage to the famous. It raises the prospect of more— 
rather than less—campaign spending. It would be difficult, in many instances 
impossible, to enforce and would tend to penalize most those who con
scientiously attempt to abide by the law.

S. Doc. No. 109, 91st Cong., 2d Sess. 1 (1970).
18 See S. 382, 92d Cong., 1st Sess. (1971). The primary architects of the bill were 

Senators Pastore, Cannon, .Mathias, and Pearson. The final vote was 88-2. 117 Cong. 
Rec. Si 3,301 (daily ed. Aug. 5, 1971).

19 Two substantially different versions came to the House floor, II.R. 11,060 and 
H.R. 11,231. Ultimately, a revised version of H.R. 11,060 was passed by a vote of 373-23. 
117 Cong. Rec. Hl 1,509 (daily ed. Nov. 30, 1971).

20 H.R. Conf. Rep. No. 752, 92d Cong., 1st Sess. (1971).
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Campaign Communications

The Campaign Communications Reform Act, title one of the Federal 
1 lection Campaign Act of 1971, is intended to reduce campaign spend- 
• 'L while maintaining reasonable access to advertising media. The re- 

under of the Federal Election Campaign Act of 1971 is intended 
to improve the regulation of campaign conduct. Campaign spending 
is to be reduced by establishing a ceiling for certain advertising media 
expenses. However, despite this ceiling, access to the media will be 
maintained by setting rates charged to candidates at the lowest unit 
rate charged to commercial advertisers. To avoid the regulatory diffi- 
cultics of previous legislation, most contribution limitations are re
pealed, although very strict reporting requirements are established. 
The Clerk of the House, the Secretary of the Senate, and the Comp- 
" Per General are given extensive rulemaking and adjudicatory powers 
in order to enforce the Act. However, several important measures 
included in the Senate version were removed by the Conference Com-

'tee. The establishment of a Federal Elections Commission to super
vise elections and the repeal of the equal time provision of the Com- 
n unications Act of 1934 so as to encourage the offer of free time were 
the most notable deletions.

spending limitations

1 he Campaign Communications Reform Act divides campaign spend- 
ing into three classes—spending for broadcast media (radio and tele
vision), for nonbroadcast communications media (newspapers, maga
zines. billboard facilities and mass telephoning), and spending for all 
other campaign purposes. The decision to limit broadcast and non
broadcast media expenditures rather than to establish overall limitations 
v is based on the great expense of these items and upon the belief that 
other limitations might be difficult to enforce.21

21 See S. Ri p. No. 96, 92d Cong., 1st Sess. 30-33 (1971).
2-Campaign Communications Reform Act, Pub. L. No. 92-225, § 104(a) (1) (A) (i), 

86 Stat. 5 (1972).
2 /./. 104(a)(1)(B), 86 Stat. 5. S. 382 originally limited spending to $.05 per

potential voter for broadcast media and $.05 for nonbroadcast media. A candidate was 
allowed to shift S.01 from one category to the other. Thus, he could spend up to 
$.06 for either media category and $.04 for the other. S. 382, 92d Cong., 1st Sess.

h>4 ’ l'/'l . Although the media ceiling still totaled $.10 per potential voter, the 

Broadcast and nonbroadcast expenditures are subject to a ceiling of 
5.10 times the voting age population of the election district.22 How
ever, onlv 60 percent of this ceiling amount may be spent for the use 
of broadcast media.23 In those districts where this figure is less than
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$50,000, the candidate may spend up to that amount.24 Thus, the total 
expendable amount in broadcast and nonbroadcast media for each 
candidate is $.10 per potential voter or $50,000, whichever is greater.25 
In addition, there is a provision in the Act designed to compensate for 
the effects of inflation. At the beginning of each calendar year, the 
Secretary of Labor will certify to the Comptroller General the per
centage increase in the Consumer Price Index during the preceding 
12 months. The Comptroller General then will adjust spending limita
tions accordingly.26 For the foreseeable future, this restriction seem
ingly will tend to reduce the actual ceiling for the broadcast media 
since their costs have tended to rise faster than have prices in general.

formula was unduly restrictive in preventing a candidate from transferring his spending 
to nonbroadcast media.

Many areas have unusual broadcast situations which make extensive broadcast ad
vertising impractical. For example, the state of New Jersey has no television stations 
and must depend on New York City and Philadelphia television stations for coverage. 
Yet those two cities are the two most expensive television markets in the nation; one- 
half hour of time costs $8,000 in New York and $3,000 in Philadelphia, as compared 
to $1100 in Washington, D.C. or $1200 in San Francisco. See 1971 Hearings an H.R. 
8627, at 52. The cost of television per 1000 voters in southern Connecticut, a pan of 
the New York market, is 20 times that of San Francisco. See 1971 Hearings on S. 382, 
at 128. Full state television coverage in Kentucky requires the use of all Kentucky 
stations and of stations in Ohio, Indiana, Illinois, Tennessee, West Virginia, Missouri, 
and Virginia. Id. at 155. In these areas, spending flexibility would permit greater 
reliance on the nonbroadcast media.

All population data for the purposes of these formulae will result from special 
estimates provided by the Bureau of the Census in the year preceding the election 
campaign. Campaign Communications Reform Act, Pub. L. No. 92-225, § 104 a) (5), 86 
Stat. 6 (1972).

24 Campaign Communications Reform Act, Pub. L. No. 92-225, § 104(a) (1) (A) (ii), 
86 Stat. 5 (1972).

25 For an indication of the varying effect the Act may have on radio and television 
spending by political candidates, see 117 Cong. Rf.c. S12,874 (daily ed. Aug. 2, 1971) 
(spending in 1970 Senate races as compared with the legislative ceiling).

26 Campaign Communications Reform Act, Pub. L. No. 92-225, § 104(a)(4), 86 Stat. 
6 (1972).

™Id. § 102(4), 86 Stat. 4.
28117 Cong. Rec. Sil,570 (daily ed. July 20, 1971) (remarks of Senator Mathias).

DEFINING “CANDIDATE”

A serious difficulty with the newly enacted statute concerns the 
definition of a candidate for purposes of limiting expenditures. Cam
paign expenditures are charged to any “legally qualified candidate"-a 
person who is qualified for the office under federal law and who is 
eligible under the applicable state statute to be voted for by the elec
torate.27 Thus, even though he may be a de facto candidate in the 
eyes of the public,28 the expenditure ceiling is not triggered until a
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candidate has formally filed for office. A candidate could therefore 
avoid the limitations by delaying his formal candidacy for as long a

I lowever, this avenue of avoidance is sealed off for candidates for 
the Presidency. A person is considered a presidential candidate when 
an expenditure for the use of communications media is made on his 
behalf. 1 he ceilings come into effect either at the time of the expendi
ture or on January 1 of election year, whichever is later. Thus, the 
ceiling is applied regardless of whether a candidate has formally de
clared or not, but not before January 1 of election year.29 30

If a state allows write-in candidates, there would be less difficulty with this section 
since a candidate would be qualified as soon as it is determined that he intends to run. 
HR. 11,060 originally applied the limitations to anyone who receives contributions or 
n akes expenditures or who gives his consent to someone else to do so. The de facto 
candidate thus would have been covered by this version. See H.R. 11,060, 92d Cong., 
IstSess. S 1(2) (B) (1971).

- Campaign Communications Reform Act, Pub. L. No. 92-225, § 104(a)(3)(B), 86 
Stat. 5 (1972).

30 Focusing upon the Goldwater presidential campaign of 1964, expenses which even 
now would not be subject to the Act’s limitations totaled $6,037,213; expenses now 
covered by the Act totaled $8,699,184. Although there has been a drastic rise in tele- 
vidon time since 1964, the noncovered expenses remain a significant element of campaign 
costs. See 1971 Hearings on S. 382, at 87.

S' i Rcsfnbloom 77. Eight to 10 one minute spots could cost as much as one-half 
hour of regular air time. Id. Congressman James Wright of Texas reported spending 

for a one-half hour program carried over 17 stations when he was running for 
state wi le office. He later discovered that the same amount of time in short spots 
would have cost him $400,000. 1971 Hearings on H.R. 8627, at 60. However, much of 
this potential shift from long spots will probably be negated by the lowest unit rate and 
unlimited production expenditures. See notes 34-40 infra and accompanving text.

32 In 1968. political advertisers bought 19,310,606 lines of advertising in newspapers 
at a cost of $13,132,055.08 or $.68 per line. Editor and Publisher, Dec. 21, 1968, at 11. 

OVERALL SPENDING LIMIT

The lack of an overall spending limit in addition to or instead of 
media controls will most likely seriously hamper the effectiveness of 
rhe statute. Many significant items are not encompassed by the spend
ing limitations. Such items include the cost of mass mailings, campaign 
materials, transportation, staff salaries, public opinion polls, the services 
of public relations firms, and the cost of producing advertisements/0

It is entirely conceivable that the overall effect of spending controls 
will not be to limit expenditures, but rather to redistribute them. 
For example, it can be expected that short spots, which are considerably 
more expensive than longer advertising segments,31 will be replaced 
by longer advertisements. Advertising money will shift from televi
sion to the cheaper and less utilized publishing media.32 Perhaps the 
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most significant impact will be the deepening of the nonmedia areas of 
campaign expense. Money will be reallocated from television advertising 
to computerization of mass mailings and telephone campaigns, to local 
level activities such as rallies and parties, to public opinion polling, and 
to door-to-door canvassing. Despite some potentially positive effects of 
this reallocation, a candidate with ample finances will continue to main
tain a great advantage over any opponent.33

By comparison, in the same year, five million political announcements were broadcast 
over television and radio at a cost of 149,300,000. FCC Survey 2. The ratio of broad
cast to nonbroadcast expenditures of approximately three to one is further supported 
by an informal survey conducted by the National Committee for an Effective Con
gress. See 1971 Hearings on H.R. 8627, at 141-43.

33 Although the overall expenses of the campaign may not decline, these reallocations 
of expense could benefit the political system by restoring vitality to the politic.il 
process at the grass roots level. The remarkable campaign of Senator Lawton Chiles of 
Florida in 1970 may be the prototype of “post-reform” campaigns. “Walkin’” Lawtcn 
hiked the entire length of Florida during his campaign, meeting thousands of consti
tuents. He spent very little money on television since he was receiving a great deal 
of free coverage as a result of the novelty of his campaign. He soundly defeated his 
opponent who spent nearly three times as much money on radio and television. See 
117 Cong. Rec. S12,874 (daily ed. Aug. 2, 1971).

34 Campaign Communications Reform Act, Pub. L. No. 92-225, § 103(a)(1), 86 Stat. 
4 (1972). The term lowest unit rate refers to the technique generally used by broad
casters in determining rates. There are three categories of advertising time—fixed time, 
preemptible time, and immediately preemptible time. Advertisers buying fixed time 
ads, the most expensive type, are able to specify in which time slot they want an ad 
to be broadcast. In the case of a preemptible ad, the next most expensive, the adver
tiser may specify a time, but the ad may be preempted by any advertiser willing to 
pay the higher fixed rate. Notice is given in advance to the earlier advertiser, and 
he is given an opportunity to pay the higher rate and thus regain the time slot. Immedi
ately preemptible time, the cheapest category, may be preempted by the station without 
notice to the advertiser. The Campaign Communications Reform Act establishes the 
immediately preemptible rate as the going rate for all types of broadcast time that a 
candidate may desire. On occasion broadcasters will offer “flight plans” to long-term, 
high-volume advertisers, whereby the broadcaster selects the times when the advertise
ments will be broadcast. The flight plan rate is lower than the immediately preempt
ible rate and, therefore, would be the lowest unit rate for those stations where it is 
offered. See S. Rfp. No. 96, 92d Cong., 1st Sess. 27-28 (1971).

LOWEST UNIT RATE

The Campaign Communications Reform Act multiplies the actual 
impact of money spent on broadcast advertising by limiting the rates 
which the broadcast media can charge during a 45-day period before a 
primary election and a 60-day period before a general election. During 
these time periods, media cannot demand more than the “lowest unit 
rate” charged other commercial advertisers for similar time.34 The 
lowest unit rate requirement grants, in effect, a 35 to 50 percent dis
count on all types of media advertising employed in political cam

politic.il
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paigns.35 36 The 45- and 60-day periods during which the lower rate is to 
apply also would tend to shorten campaigns by concentrating spending 
in the low-cost time period.30

35 .See 117 Cong. Rec. S12,874 (daily cd. Aug. 2, 1971) (remarks of Senator Pastore).
36 See S. Rep. No. 96, 92d Cong., 1st Sess. 28 (1971).
3" See 1911 Hearings cm S. 382, at 165-66.

See generally 47 U.S.C. §§ 151-609 (1970).
33 Campaign Communications Reform Act, Pub. L. No. 92-225, § 103(b), 86 Stat. 4 

(1972).
4 It has been suggested, however, that both broadcast and nonbroadcast advertising 

rite schedules are part of the respective media’s business activities just like their rela- 
tionships with labor unions or the amount they pav their employees, and thus are 
subject to congressional legislation. A. Rosenthal, The Greening of American Elec- 
ri', Snne Constitutional Questions Involved in the Regulation of Campaign Financing, 
M1971 (paper presented to Citizen’s Research Foundation seminar in New York City) 
(copy on file at Geo. L.J.). 1

41 For example, newspaper advertising space is sold on a per column inch basis and 
the co^ts reflect such factors as the frequency of publication of the newspaper and 
the id, the size of the ad, the complexity of the ad, the libel hazard the paper runs 
in printing the ad. and the amount of service required to prepare the ad. See 1911 
I! .rrir-^s on H.R. 8621, at 208.

The lowest unit rate provision has drawn criticism from the broad
cast industry on the grounds that it is unconstitutionally discrimina
tory and economically unsound. It is alleged that, under such a re
quirement, the mass communications industry is being forced to sub
sidize federal elections, and that many small stations could be forced 
to the edge of bankruptcy by charging only the reduced rates.37 The 
lowest unit rate provision may, however, be justified by long established 
federal regulation of the broadcast industry.38

This justification is not applicable, however, to the nonbroadcast 
media, newspapers and magazines in particular, which traditionally 
have not been subject to federal regulation. The campaign spending 
law prohibits publishers from charging more than “charges made for 
comparable use of such space for other purposes.” 39 The purpose of 
this measure is to prevent publishers from discriminating against cam
paign advertising or among competing candidates.

The comparable use provision arguably is subject to first amend- 
mcnr challenge on several grounds. Government regulation of the rate 
schedule is an infringement upon the financial freedom of the press 
ind could perhaps be used as an instrument to intimidate publishers.40 
An additional difficulty is the uncertain impact the measure will have 
on rhe publishing media. Newspaper rates are established on the basis 
of a number of factors all of which are related to the type of adver- 
tising.41 Political advertising generally is charged relatively high rates 
for a variety of reasons. Political advertising is sporadic and concen
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trated in a short time span. Smaller newspapers are often forced to hire 
additional staff or to increase the amount of overtime, thus increasing 
production costs during campaigns.42 It would be perfectly reasonable, 
therefore, for a newspaper to charge candidates a higher rate than is 
charged to other advertisers. Since the statute does not require non
broadcast media to take political advertising, the effect of this price 
ceiling in the face of higher production costs may be to cause manv 
newspapers, magazines, and billboard companies to refuse to take anv 
political advertising.43 This restriction upon political discourse would 
probably violate the first amendment,44 and, in any event, would con
flict with the Act’s policy of maintaining the availability of advertising 
facilities.

42 Id. at 212.
43 Id. at 208.
44 See Media and the First Amendment in a Free Society, 60 Geo. L.J. 871, 934-96 

(1972).
45 Campaign Communications Reform Act, Pub. L. No. 92-225, § 104(c), 86 Stat. 7 

(1972).
46 See id. § 104(a) (6), 86 Stat. 6.

SELF-ENFORCEMENT

Within the provisions of the Act, a clever system has been devised 
to provide a measure of self-enforcement of the spending limitations. 
A broadcast or nonbroadcast media company may no longer charge a 
party for advertising time or space unless the company has received in 
advance from the candidate a certificate stating that this advertisement 
will not exceed statutory spending limitations.45 46 This provision will give 
broadcasters and publishers a strong incentive to cooperate with the law. 
In addition, the certificates will provide a cross-reference to the candi
date’s financial report, thus making it extremely difficult for him to 
conceal his media expenditures.

Any advertisement taken out on behalf of a candidate requires cer
tification so that it can be charged against his expenditure limits." If 
these expenses were not so charged, numerous “independent” commit
tees could run advertisements praising a candidate, and the cost of 
such advertisements would not be charged to that candidate. This pro
vision serves to prevent possible collusive activity between the candi
date and his “independent” supporters, as well as to centralize responsi
bility for the campaign with the candidate himself.

Despite the sound policy arguments underlying these provisions, manv 
practical problems manifest themselves. If a genuinely independent 
“public issue” group chose to run a series of ads concerned with a public 
issue, which by implication endorsed a particular candidate’s position 
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or attacked his opponent’s position, the prudent broadcaster or publisher 
would seek a certificate before he would allow the advertisement to be 
broadcast.47 The candidate would then be in the position of deter
mining whether or not the organization’s advertising was compatible 
with his own advertising plans. If it were not, he could veto their 
advertising campaign by refusing to issue a certificate. Similar problems 
might arise if independent groups endorsed the candidate as the lesser 
of two evils or if particular independent groups were unpopular, such 
is the Ku Klux Klan or the Communist Party. The candidate would 
have veto power over these unwanted endorsements through control of 
certification. This power to deny independent groups access to the 
urwaves or the newspapers may, however, be violative of first amend
ment rights.48

47 See A. Rosenthal, supra note 40, at 46.
43 Because station managers and candidates would have such discretion as to requiring 

and granting certificates, interest groups may be forced into the position of consulting 
with candidates and managers during the preparation of their advertising to insure 
that the ads are certified. This would create an atmosphere of prior censorship and 
would compromise the independence of these groups. See 117 Cong. Rec. Si 1,570-71 
(daily ed. July 20, 1971) (remarks of Senator Mathias).

49 See note 14 supra and accompanying text.
5«47U5.C. § 315(a) (1970).
81 S. 382, 92d Cong.. 1st Sess. § 101(a)(1) (1971).

It may be possible for a candidate to circumvent spending limitations 
by arranging collusively for ostensibly independent committees to at
tack the opposing candidate. Such advertising would technically not 
be in his behalf and would thus not be included in his spending limita
tions. The statute, designed to eliminate campaign difficulties, could 
'csult ironically in an increase in personal attacks in future campaigns.

Candidates with organizational support would probably be bene
fited because their expenses could be pooled. A candidate for one office 
could endorse a candidate for another in the former’s advertising. In 
such a situation, the provisions of the Act are unclear as to which can- 
lidate would have to issue the certificate and take responsibility for the 

expenditure. A reasonable apportionment of such expenses would be 
difficult, and regulations would have to be promulgated to govern such 
situations.

EQUAL TIME

\ significant provision in the original Senate version of the Act was 
dropped after considerable controversy. Responding to broadcasters’ 
complaints that equal time requirements prevented them from donating 
free time,49 Senate bill S. 382 would have repealed the equal time pro
vision of the Communications Act of 193450 for all federal elections.51 
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The Senate felt that reasonable access to the media would be assured 
by application of the fairness doctrine, a principle requiring that sta
tions fairly present all sides of significant controversial issues.52 A 
broadcaster unfairly treating a major political candidate would be vio
lating his obligation to program in the public interest and, therefore, 
would be subject to the loss of his license when it came up for re
newal.53 Some Senators felt that such unfair treatment of a candidate 
might even arouse public attention and produce a reaction in his favor.'4 
As a result of the repeal of the 1934 Act, broadcasters would have been 
able to donate free time to all candidates for federal office, yet the public 
interest in fair broadcasting also would have been protected.

52 The Federal Communications Commission imposes on radio and television broad
casters the requirement that discussion of public issues be presented in their program
ming, and that each side of those issues be presented fairly. Red Lion Broadcasting 
Co. v. FCC, 395 U.S. 367, 369 (1969). The personal attack aspect of the fairness 
doctrine is the subject of regulations promulgated in 1967. 47 C.F.R. § 73.123 (1971). 
The obligation of broadcasters extends beyond the requirement that they provide 
the opportunity for the expression of opposing views. They have an affirmative dun 
to encourage the presentation of controversial issues. See 395 U.S. at 393-95. See also 
Editorializing by Broadcast Licensees, 13 F.C.C. 1246 (1949); Media and the First 
Amendment in a Free Society, 60 Geo. L.J. 871, 1031-45 (1972).

53 See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 393-95 (1969).
54 117 Cong. Rec. S13,OO3 (daily ed. Aug. 3, 1971) (remarks of Senator Pastore). It 

should be noted as well that S. 382 prohibited the “wilful or repeated failure to allow 
. . . reasonable amounts of time for the use of a broadcasting station by a legally 
qualified candidate. . . .” S. 382, 92d Cong., 1st Sess. § 101(c) (1971). This section, 
however, would probably only have been applied to the more extreme instances of 
unfairness.

55 The purpose of repealing section 315(a) for federal elections was to remove what 
was felt to be the major obstacle to the provision of free time. See note 14 supra. 
However, empirically, the broadcaster’s contention that equal time prevents them 
from granting free time appears unsound. For example, 20 of the 34 Senate races in 
1964 were contested by only two candidates. Thus, no minor candidates would have 
been entitled to free time. Nevertheless, only 29 percent of the television stations 
involved in these races offered free time—the same percentage of stations that offered 
free time in multi-candidate elections. In 11 close elections 90 percent of the stations sold 
time, but only 32 percent offered free time. Rosenbloom 78. Similarly, in 1968 in 
the states where only two candidates were running, only 34 percent of the stations 
gave free time. However, in the seven states with multi-candidate races, 45 percent 
of the stations gave free time. FCC Survey 3.

The primary obstacle to free time in most elections is either the refusal of candi
dates to accept either the offer or the programming judgments of broadcasters. Paid 
for time is preferable to free time because the candidate has total control over the 
format of the program. He is able to create an image, emphasize, deemphasize, or distort

The House was a bit more skeptical as to the adequacy of the fair
ness doctrine to prevent discriminatory broadcasting. Although the 
fairness doctrine and public scrutiny might have protected presidential 
candidates from unfair treatment, it was believed that complete repeal 
of the equal time provision would prove unwise.55 Such an action 
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would place enormous power over the conduct of American political 
campaigns in the hands of the broadcasting industry. With no guide
lines other than “fairness,” broadcasters would have considerable dis- 
cretion to determine which candidates were major and which minor, 
md how to apportion free time among them.56 Since broadcasting, as 
i (government regulated industry, has an interest in the results of any 
election, a serious potential for abuse of this discretion does exist. To 
compound this problem, it would be nearly impossible to police 468 
separate House and Senate races in a typical election year. The multi- 
tude of candidates and offices, the relatively low visibility of the races, 
md the necessity of resolving any complaints before the election renders 
them moot would overwhelm the resources of the FCC.57

.- aes at will. Free time, on the other hand, is uncontrolled and subjects the candidates 
■ ' challenge by other candidates, newsmen, or the public, depending on the format of 
rhe program. See J. McGinniss, supra note 1, at 30-33, 58-73. See also 1971 Hearings 
r H.R. 8627, at 65-66. Free time is of great advantage to a lesser known candidate 

who may be able to achieve recognition and stature as a major candidate. Front run
ners are therefore often reluctant to take free time. See Alexander, supra note 5, 
at 264. In a presidential election, however, public pressures would restrict a candidate’s 
ability to refuse an offer of free time—for debate or for other purposes. On the one 

asion when the requirement was suspended for a presidential election, the results 
*cre quite satisfactory. See note 14 supra.

; For an example of the potential abuses of this discretion, see 1971 Hearings on H.R. 
at 163-64 (categorization of George Wallace’s 1968 candidacy as less than major).

IBS would determine whether candidates are major on the basis of the reports of 
journalists covering the campaign, of public opinion polling, of the record in the 
primaries, and the mechanical question of how' many ballots on which the candidate’s 
name appears. As a candidate improves his standing by these criteria, he would be 
apportioned more time, ultimately approaching equal time. Id. at 162-63. This policy 
raises rhe paradox of a candidate being denied free access to the best medium for 
arousing public interest and support until he is able to arouse public interest and 
rapport.

57 Furthermore, the FCC has recently come under criticism for allegedly acting in 
a partisan manner. See 1971 Hearings on H.R. 8627, at 271-99. There could be grave 
consequences if the FCC abused or was suspected of abusing this discretion on 
behalf of one partv.

\ partial repeal of section 315(a), applying only to presidential and 
vice presidential contests would serve a salutory purpose. In this form, 
rhe repeal would encourage debates between presidential candidates 
and could result in significant amounts of free time being made avail- 
iblc for their discretionary use. The cost of campaign television would 
be reduced significantly, and the public would benefit from increased 
exposure to, and confrontation among, candidates. Enforcement of 
rhe fairness doctrine in this situation would appear more feasible due 
ro the small number of candidates and the high visibility of the presi
dential campaign. A well-drafted provision could spell out safeguards 
to protect significant third and fourth party candidates. A limited repeal 
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of this nature would be a significant improvement in the law and could 
operate effectively within the framework of the Campaign Communi
cations Reform Act.

Contribution Limitations

One of the least effective and most unrealistic provisions of federal 
elections law has been the limitation on individual contributions.58 Un
reasonably low contribution limits, coupled with conspicuous nonen
forcement, has turned many candidates into conscious evaders of the 
law. As a result, contributions have not been limited, and it has become 
nearly impossible to obtain an accurate account of a candidate’s real 
expenditures.59 Thus, Congress determined that contribution limitations 
would always cause enforcement difficulties60 and repealed all limita
tions with one exception.61 Ideally, the necessary protection against a 
large contributor buying an election would be provided by the pub
licity which the statute’s reporting requirements would assure.62 The 
only exception to the removal of contribution limitations provided bv 
the Federal Election Campaign Act of 1971 is a ceiling imposed on the 
amount a candidate may contribute in his own behalf.63 The purpose 
of the limitation is to prevent a wealthy man from, in effect, purchasing 
an office.64 The modest scope of this limitation will make enforcement 
feasible.65

58 See 18 U.S.C. § 608 (1970).
59 See notes 9-10 supra and acompanying text.
60 See 1911 Hearings on S. 382, at 52-53.
61 See Federal Election Campaign Act of 1971, Pub. L. No. 92-225, § 203, 86 Stat. 9 

(1972), amending 18 U.S.C. § 608 (1970).
62 Bz/i see Letter from John Gardner, Chairman of Common Cause, to Senator Frank 

Moss, July 27, 1971 (copy on file at Geo. L.J.). Common Cause recommends contribu
tion limitations. The organization feels that the overall benefit of the large contribution 
would outweigh the inhibitory effect of the adverse publicity.

63 Federal Election Campaign Act of 1971, Pub. L. No. 92-225, § 203, 86 Stat. 9 (1972). 
This prohibition embraces the candidate’s family as well. A presidential candidate is 
limited to $50,000; a senatorial candidate, to $35,000; a House candidate to $25,000.

64 There were notable instances of extraordinary personal expenditures in 1970 in 
New York, Ohio, Pennsylvania, and California. See 1911 Hearings on S. 382, at 139 
(statement of Senator Baker).

65 Among the other changes made by title II of the Act, section 205 is of significance. 
Section 610 of title 18 prohibits contributions by labor unions. Recently, in United 
States v. Pipefitters Local 562, the conviction of union officers for violations of this 
section was upheld. 434 F.2d 1116 (8th Cir.), affd on rehearing, 434 F.2d 1127 (8th Cir. 
1970), cert, granted, 402 U.S. 994 (1971) (No. 70-289). In this case the funds were 
collected and distributed by a separate political committee affiliated with the union; 
the court felt, however, that the relationship between the organizations was so close 
that the union was in fact making the contributions. The decision threatened to ob
struct unions’ ability to contribute funds through labor committees. Section 205 of 
the Federal Flection Campaign Act of 1971, however, removes this threat by per-



1972] Campaign Spending 1323

Disclosure of Federal Campaign Funds

POLITICAL COMMITTEES AND REPORTING REQUIREMENTS

Perhaps the most serious flaw in prior attempts to control campaign 
financing was the nonregulation of political committees. The prolifera
tion of such committees has hidden many expenditures and has effec
tively diffused the responsibility for campaign expenses.6,6 Thus, the 
nr< vision for adequate regulations to govern the activities of political 
c mmittees and to ensure strict accounting for all campaign finances is 
a kev element of the Federal Election Campaign Act of 1971.* 67 * *

■ irting contributions collected and expended through a separate segregated fund. 
Federal Election Campaign Act of 1971, Pub. L. No. 92-225, § 205, 86 Stat. 10 (1972), 
wcnjirg 18 U.S.C. § 608 (1970).

*>*See notes 9-10 supra.
67 Federal Election Campaign Act of 1971, Pub. L. No. 92-225, 301-11, 86 Stat. 11

(1972).
5 302(a), 86 Stat. 12.

65Federal Election Campaign Act of 1971, Pub. L. No. 92-225, § 303(a), 86 Stat. 14 
"•''2 . The statement must give the name and address of the committee, the names, 

adresses and relationships of any affiliated organizations, the jurisdiction and scope 
* the organizations, the names and addresses of the custodian of the books and of all 

«her officers, the names and addresses of each candidate or party which the corn
ante will support, the location of all funds, the intended disposition of any residual 
• .nds and a statement of any reports required by state or local law. In addition, the 
committee must provide any other information required by the appropriate supervisory 
officer. Id. 5 303(b), 86 Stat. 14. The positions of treasurer and chairman must be 
filled at all times, and the committee will not be permitted to function if either position 

vacant. Id. § 302(a), 86 Stat. 12. It would be possible, of course, to avoid these com-
■ ¡tree provisions by creating a multitude of committees, each of which would spend 
ess than $1000. In a campaign of any size, however, this expedient would be im

practical.
"Tie committee must keep a record of every contribution in excess of $10 and 

every expenditure over $100. Id. §5 302(c), (d), 86 Stat. 13. Smaller contributions 
seen ingly will be discouraged because of the administrative costs of accounting for 
then See AFL-CIO, Statement on Campaign Financing Legislation (1971) (copy on 
file at Geo. L.J.).

71 Federal Election Campaign Act of 1971, Pub. L. No. 92-225, § 304(a), 86 Stat. 
14 (19'21. The reports arc to be made on a standard reporting form to be furnished 
by the supervisory officer. Id. § 308(a)(1), 86 Stat. 16. They must state the total 
amount of cash on hand at the beginning of the reporting period; the name, address, 
and amount of all contributors who gave more than $100 during the calendar year 
to the committee; the sum of all contributions of $100 or less made during the 
reporting period; the name and address of anv candidate or committee from which 

\nv committee which is likely to spend more than $1000 for election 
purposes within the calendar year must appoint a chairman and a 
treasurer’ ' and file a statement of organization with supervisory offi
cials/- The committee officers have two duties—to keep a detailed 
account of all expenditures and receipts70 and to submit periodic finan
cial reports.71 Any individual contributor who expends more than $100 
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within a calendar year must also follow these reporting procedures.7- 
The financial reports must be filed on the tenth of March, June, and 
September, 15 and five days prior to the election, and by January 31 
of the year following the election.72 73 Any contribution over S5000 
made in the last five days of the campaign must be reported within 48 
hours,74 so as to prevent any unreported last minute shifts of funds into 
a campaign. The reports are to be kept by the supervisory officer who 
will cross-index, code, and publish them.75 This officer will also initiate 
a uniform system of bookkeeping to permit easy comparison of reports.7’1 
To guarantee public access to this financial information, copies of re
ports for each jurisdiction will be kept on file with the Secretarv of 
State or an equivalent official of the appropriate state.77

or to which any transfers of funds were made; the total proceeds of any fund-raising 
events; the sum total of all receipts during the period; the names of all persons to 
whom expenditures in excess of $100 during the year were made; the sum total of 
expenditures made during the period; the debts owed by the committee; and any 
other information required by the supervisory officer. To facilitate publicity, all 
persons indentified as contributors or as receiving money must be identified by occupa
tion and place of business. Id. § 304(b), 86 Stat. 15. In addition, reports must be made 
on convention financing. Id. § 307, 86 Stat. 16.

72 Federal Election Campaign Act of 1971, Pub. L. No. 92-225, § 305, 86 Stat. 16 (19'2). 
The individual contributor’s activities in an election arc revealed without the necessity of 
extensive examination of committee reports. See AFL-CIO, Statement on Campaign 
Financing Legislation (1971) (copy on file at Gf.o. L.J.).

It is still possible, however, for an individual contributor to conceal the beneficiary 
of his support. The contributor could contribute money to a committee with the 
proviso that the funds be given to a particular candidate. The committee would have 
to report the contribution it passed on to the candidate as its own contribution. Thus, 
there would be no reported link between the candidate and the original contributor.

73 Federal Flection Campaign Act of 1971, Pub. L. No. 92-225, § 304(a), 86 Stat. 14 
(1972).

74 Id. This section could be easily evaded by making contributions of slightly less 
than $5000 and bv donating in the names of several parties. Thus, large sums of money 
given in the last few days of the campaign would remain unreported until after the 
election. See 117 Cong. Rec. Si 3,276 (daily ed. Aug. 5, 1971) (remarks of Senator 
Long).

75 Federal Election Campaign Act of 1971, Pub. L. No. 92-225, § 308(a)(3), 86 Stat. 
17 (1972).

7«/¿. § 308(a)(2), 86 Stat. 16.
77 Jd. $ 309, 86 Stat. 18.

This area of the Act could have the most meaningful effect on the 
problem of regulating campaign expenditures. Most importantly, the 
statute promulgates regulations to govern the creation and conduct of 
political committees. Each committee will be guided by officers respon
sible for its conduct, officers with specific duties to perform. In addi
tion, the repeal of contribution limitations eliminates the chief incentive 
to proliferate committees. The number of committees will most likelv 
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decime, and the quick dissemination of readily comprehensible reports 
will have a salutory effect on the dignity and honesty of the electoral 
process.

ENFORCEMENT—SUPERVISORY OFFICERS

I nforcement of any law respecting the conduct of the electoral 
process presents special difficulties. To be effective, the enforcement 
njent must be independent, impartial, and have adequate staff and en
forcement powers. The Federal Corrupt Practices Act vested authority 
:<> supervise federal elections in the Secretary of the Senate and the 
( Jerk of the I louse of Representatives. These officials are employees 

f Congress and maintain small staffs and budgets.78 In the past, 
thev have had neither the facilities nor the inclination to police their 
employers, particularly when the result of their efforts could have been 
'« imprison popularly elected officials of the United States Government. 
Unfortunately, the Federal Election Campaign Act of 1971 chose to 
perpetuate past mistakes by vesting enforcement authority in the Sec- 
'crarv of the Senate for senatorial races, the Clerk of the House for 
Mouse races, and the Comptroller General for all other federal cam
paigns.79

’" The Clerk of the House of Representatives has 260 employees, 156 of whom are 
signed to supply, maintenance, telephone service, an audio-visual department, and 
tgineering. There is only one staff attorney. See Hearings an Legislative Branch 

Appropriations Before a Subcanrm. of the House Comm. on Appropriations, 92d Cong., 
t Scss. 651-55 (1971). The Secretary of the Senate has 150 employees, 68 of whom 

are messengers, debate reporters, transcribers, librarians, payroll clerks, and document 
r<«>n assistants. There is no staff attorney. See S. Doc. No. 37, 92d Cong., 1st Sess. 
1-3 (1971).

79 Federal Flection Campaign Act of 1971, Pub. L. No. 92-225, S 301(g), 86 Stat. 12 
197? . Despite a larger staff, the Comptroller General is also an inappropriate en

forcement agent. See 117 Cong. Rec. Si2,882 (daily ed. Aug. 2, 1971).
w Federal Flection Campaign Act of 1971, Pub. I.. No. 92-225, ' 308(a), 86 Stat. 16 

(1972).
Id ' 308(d). 86 Stat. 18.

«M.

These officers, however, have been granted extensive new powers 
to employ in the administration of the Act. They are vested with re
sponsibility for the mechanical aspects of each campaign—providing 
reporting forms, establishing the bookkeeping system, and collecting, 
indexing, and publishing reports.80 They are also vested with rule- 

- iking and adjudicatory powers to deal with the complex problems 
likelv to arise under the statute.81 In the event of a complaint, the 
supervisory officers are empowered to hold hearings and upon deter
mining that a complaint is justified, can request the Attorney General 
m seek injunctive relief in federal district court.82 The power to request 
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an injunction is the only enforcement power the officers possess?3 The 
officers’ primary exercise of authority will be through the establishment 
of rules and uniform procedures governing the conduct of campaigns. 
Their use of the adjudicatory process, and the publicity that would 
result from the instigation of proceedings is an additional method of 
exerting control. The injunctive remedy would only be used in extreme 
cases. Because political campaigns are extremely sensitive to adverse 
publicity, these powers may be sufficient. The Act also provides for 
criminal penalties, but they are not tailored to the special circum
stances of election law violations.83 84

83 The powers of the supervisory officers were originally to have been invested in a 
Federal Elections Commission. S. 382, 92d Cong., 1st Sess. § 310 (1971). Because it 
lacked an independent staff, this Commission would have been forced to rclv on the 
Attorney General to seek injunctive relief. The measure was retained in the final 
version for the supervisory officers. It is possible that serious liaison problems with 
the Attorney General could develop in the course of a highly partisan campaign.

84 Violations can be punished by a year’s imprisonment and a $1000 fine. Federal 
Election Campaign Act of 1971, Pub. L. No. 92-225, § 311, 86 Stat. 19 (1972). The 
Attorney General would be extremely reluctant to prosecute, and the courts would be 
similarly reluctant to convict or sentence, candidates or officials-elect of the United 
States Government.

An interesting and innovative alternative was provided by H.R. 11,060 which dis
tinguished between noncandidate and candidate violators of the law. Noncandidate vio
lators would have been subject to criminal penalties similar to those in the Act. 
Presidential and vice presidential candidates would have been fined up to $25,000, but 
would not have been imprisoned. Candidates for federal offices other than Presidency 
would have been barred from office until they complied with the law. H.R. 11,060, 92d 
Cong., 1st Sess. § 6 (1971). This scheme would have permitted a court to enforce the 
law without precipitating a political crisis by jailing federal officials.

85 S. 382, 92d Cong., 1st Sess. § 310 (1971). The Commission was to consist of six 
members chosen by the President and confirmed by the Senate. Not more than three 
of the members were to be from the same party. The members were to serve staggered 
12 year terms. Id. § 310(a). The Commission would make use of the facilities and 
personnel of the General Accounting Office and the Department of Justice. Bv per
mitting the Commission to borrow the bureaucracy of these two agencies, the Senate 
attempted to avoid the creation of an independent election bureaucracy which would 
operate only every two years. See 117 Cong. Rec. S12,991 (daily ed. Aug. 3, 1971) 
(remarks of Senator Cannon). However, the effect may have been to hamstring the 
Commission by preventing the development of an independent staff with election 
expertise, and bv forcing it to rely on bureaucrats serving two masters.

S. 382 had originally proposed the creation of a Federal Elections 
Commission to administer the Act. The Commission would have been 
an independent body appointed by the President with its own budget 
and with all powers the supervisory officers are now given.85 The FI C 
would have been a major improvement over the present system because 
of its independence, its greater facilities, and its capacity to develop 
expertise in conducting elections. The deletion of this measure and the 
continuation of enforcement and administrative powers in the Clerk 
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of the House, the Secretary of the Senate, and the Comptroller Gen
eral seriously jeopardizes the effectiveness of the new provisions.

Regulated Industries

Under the provisions of the Hatch Political Activity Act of 1939, 
banks are prohibited from making campaign contributions.86 In 1971, 
indictments were returned against several banks in Texas and Ohio 
which had extended bona fide loans to candidates.87 The Federal Elec
tion Campaign Act of 1971 permits legitimate loans made in the ordi- 
narv course of business—with appropriate interest charges and col
lateral.8^

M18US.C. S 610 (1970).
87 See 1971 Hearing on S. 382, at 199.
“•Federal Flection Campaign Act of 1971, Pub. L. No. 92-225, § 401, 86 Stat. 19 

<1972). See also id. § 205, 86 Stat. 10; 1971 Hearings an S. 382, at 199.
s*For example, as of August 1971, various former presidential candidates owed the 

Bell System nearly Si million. 117 Cong. Rf.c. S12,999 (daily ed. Aug. 3, 1971).
Federal Flection Campaign Act of 1971, Pub. L. No. 92-225, § 401, 86 Stat. 19 (1972).

Many regulated industries are reluctant to require deposits or ad
vance payments from candidates, since a candidate denied service might 
win election and achieve influence over the regulation of that industry. 
As a result, at the conclusion of a campaign such corporations are often 

a cd large sums of money which they have little chance of collecting.89 
Therefore, the Act requires appropriate administrative agencies to 
establish regulations to govern the granting of credit.90 Although this 
section is intended primarily to protect regulated industries from mak- 

de facto gifts of their services which result from nonpayment of 
campaign debts, this measure will also serve to penalize financially im- 
pr< vident candidates and parties by establishing more stringent credit 
regulations.

Obstacles to Success

In response to serious deterioration of the American political process, 
( h>ngress. in the Federal Election Campaign Act of 1971, has proposed 
a significant departure from previous campaign regulation attempts. 
Unlike the Federal Corrupt Practices Act and the Hatch Political 
Activity Act of 1939, the Federal Election Campaign Act of 1971 
attempts to solve campaign finance problems by limiting costs, by re
quiring strict reporting of expenses and contributions, by carefully 
regulating political committees, and by expanding supervisory offi
cers’ power to regulate election campaigns.

Despite many improvements over current legal controls, the Act 
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suffers from marked inadequacies which may cripple its effectiveness. 
The lack of an overall spending limitation will continue to allow’ the 
rich man to maintain an advantage over his poorer opponent, and the 
certification process will remain a cause of unending confusion and 
potential first amendment challenges. The failure to repeal section 
315(a) with respect to presidential candidates may prevent them from 
benefiting from free alternatives to expensive national television time. 
Criminal sanctions provided for by the Act continue to be inappropriate 
as a deterrent to campaign spending violations. Most importantly, the 
Act leaves the responsibility of supervision and enforcement in the 
hands of the same officers who have been unable or unwilling to enforce 
present laws. Although their powers have been greatly expanded, it 
remains to be seen whether the Clerk of the House, the Secretary of 
the Senate, and the Comptroller General will provide the kind of vigor
ous enforcement effort necessary to improve the conduct of American 
elections.

A pending case, Common Cause v. Democratic Natl Comm*  may 
have significant impact upon the enforcement of election laws. Common 
Cause brought an action for injunctive and declaratory relief alleging 
that the two major political parties and the Conservative Party of New 
York employed and conspired to employ various devices to circumvent 
illegally the contribution limitations of sections 608 and 609 of title 
18 of the United States Code. In a memorandum opinion, the district 
court determined that a civil remedy to enforce the law was available 
and that Common Cause had standing to sue on behalf of its member
ship.91 92 The ability of private groups and citizens to seek equitable 
relief against violations of election laws would greatly increase the im
pact of such laws and may even solve many enforcement problems 
which now exist.

91 Civ. No. 61-71 (D.D.C., filed Jan. 11, 1971), motion to dismiss denied, 335 F. 
Supp. 803 (D.D.C. 1971).

92 333 F. Supp. 803 (D.D.C. 1971). The court relied on case authority granting 
civil remedies under criminal statutes when the party bringing suit is a member of the 
class the law was meant to protect and the criminal penalties arc inadequate to protect 
the class. 333 F. Supp. at 809. The membership of Common Cause consists of con
tributors, campaign workers, and voters all of whom were meant to be protected by 
the Act, and the nonenforccment of the statute has long since proven the inadequacy' of 
the criminal sanctions. Common Cause was granted standing on behalf of its member
ship because the value of their votes, work, and contributions would be nullified if they 
obeyed the law while others evaded it with impunity. Id. at 808.

The reporting and certificate requirements will greatly facilitate 
the analysis of campaign spending. In addition, they provide increased 
public knowledge of the financial aspects of election campaigns. The 
ultimate success of campaign reform will depend on the decree to 
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w hich various candidates and contributors adhere to the new law93 
and the extent to which private citizens and the press involve them
selves in its enforcement.

I'o insure that the winner of the Democratic nomination has some funds left to 
up for the general election, all the major Democratic candidates have recently agreed 
to limit theii expenditures for radio and television in each primary state to $.05 per 
registered Democrat. A further agreement to limit spending on newpaper, magazine, 
« : direct mail advertising is being considered. This voluntary agreement, based on 

number of registered Democrats, is actually more restrictive than the Act’s formula 
which is based on the voting age population. Adherence to this limit would be purely 
a question of good faith. See [Washington] Evening Star, Oct. 27, 1971, § A, at 7, col. 2. 
1 unhi m ore, a group of 60 large contributors (one member estimated their potential 
contributions were one-fourth of the total necessarv to fund both presidential campaigns) 
recenrlv convened in New York to consider the use of their financial power to en
courage major candidates to work for campaign limitations and other political re
forms. Id. at col. 1.





RECENT DEVELOPMENTS
CONSTITUTIONAL LAW—delegate allocation—Fourteenth 
Amendment Does Not Require a Particular Formula for the Allocation 
of Delegates to a Presidential Nominating Convention—Bode v. National 
Democratic Party, — U.S. App. D.C. —, 452 F.2d 1302 (1971), cert, 
denied,40 U.S.L.W. 3315 (U.S. Jan. 10, 1972).

In 1968 the Democratic National Convention began a process of 
internal political reform. By resolution, the Convention created the 
Commission on Rules,1 chaired by Congressman James G. O’Hara, to 
revise the party’s convention procedures and in particular to recom
mend a new formula for the allocation of delegates among the states, 
the District of Columbia, and the territories.2 In February 1971, the 
O'Hara Commission delivered its recommendations3 to the Democratic 
National Committee, which adopted them with certain modifications. 
The formula adopted provided for 3,016 delegates: 1,386—46 percent 
of 3,000—to be allocated on the basis of each state’s average Democratic 
voting strength in the last three presidential elections; 1,614—54 percent 
of 3,000—to be allocated on the basis of three times a state’s electoral 
college strength; and 16 delegates to be allocated to the territories.4

1 It is commonly known as the O’Hara Commission. The Convention also established 
the Commission on Party Structure and Delegate Selection, which was given the task

î reforming the methods by which national convention delegates were selected within 
each of the states. The recommendations of this latter Commission were adopted by 
the Democratic National Committee and appended to the Preliminary Call for the 1972 
Convention. Commission on Party Structure and Delegate Selection, Mandate for 
Reform : A Report to the Democratic National Committee (1970).

2 I he territories include Puerto Rico, the Canal Zone, Guam, and the Virgin Islands. 
Democrats residing in United States Territories have been represented at the National 
Convention since 1880. See Brief for Appellant at 44, Bode v. National Democratic 
Party, — U.S. App. D.C. — , 452 F.2d 1302 (1971), cert, denied, 40 U.S.L.W. 3315 
(US. Jan. 10, 1972).

* I he Commission recommended that the number of convention votes be limited to 
1.000. As to the apportionment of these votes, it recommended that one-half be al
located on the basis of population and one-half on the basis of the vote cast for the 
Democratic presidential nominee in the three preceding presidential elections. The 
Commission made no recommendation as to the status of the territories. Democratic 
N vnos \i. Committee Commission on Rules, Determinations with Respect to the 
National Nominating Convention pt. Ill, I, II, V (1971), reprinted in 117 Cong. 
Rec. I 11,185 (daily ed. Oct. 21, 1971) (remarks of Congressman O’Hara).

</J.
s I he other plaintiffs were the National Committeemen and Committeewomen of the 

Sûtes of New York and California, the Chairman of the District of Columbia Dcmo-

Kenneth A. Bode, individually and as a director on behalf of the 
Center for Political Reform, joined several others5 and filed suit against

[ 1331]
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the National Democratic Party, and others, alleging that the proposed 
delegate allocation formula deprived plaintiffs of their constitutional 
rights under the fourteenth amendment and denied equal representation 
at the 1972 Democratic National Convention.6 Plaintiffs argued that the 
only constitutionally acceptable allocation formula is one based exclu
sively on party voting performance in previous presidential elections.7 
On appeal from the district court’s granting of plaintiffs’ motion for 
summary judgment, the United States Court of Appeals for the District 
of Columbia held—1) the adoption of the delegate allocation formula bv 
the National Democratic Party is tantamount to a decision of the states 
acting in concert and is therefore subject to the constitutional standards 
applicable to state action;8 2) the issues presented, despite the presence 
of policy considerations, are justiciable;9 and 3) equal protection does 
not require a political party to allocate convention voting strength in 
proportion to the number of votes cast in the respective states in one or 
more preceding presidential elections.10

cratic Central Committee, other Democratic Party officials, the National Chairman of 
the Americans for Democratic Action, and the Chairman and representative members 
of the New York Democratic Coalition. — U.S. App. D.C. at — n.l, 452 F.2d at 
1303 n.l.

*ld. at — ,452 F.2d at 1304.
7 Id. at — , 452 F.2d at 1305-06, 1307.
*ld. at---- , 452 F.2d at 1304-05.
9 Id. at---- , 452 F.2d at 1305. The existence of state action and a justiciable con

troversy were threshold conditions to the application of the equal protection clause of 
the fourteenth amendment. Id. at---- , 452 F.2d at 1304-05. Because the issue was not
raised, the court did not consider the manner in which the delegates were to be selected 
within each state. Note, Constitutional Safeguards in the Selection of Delegates to 
Presidential Nominating Conventions, 78 Yale L.J. 1228 (1969); see Comment, Consti
tutional Reform of State Delegate Selection to National Political Party Conventions, 
64 Nw. UL. Rev. 915 (1970); Comment, The Presidential Nomination: Equal Protection 
at the Grass Roots, 42 S. Cal. L. Rev. 169 (1969).

io— U.S. App. D.C. at —, 452 F.2d at 1307.
n— U.S. App. D.C. —, 452 F.2d 1302 (1971), cert, denied, 40 U.S.L.W. 3315 

(U.S. Jan. 10, 1972).
12 U.S. Const, amend. XIV, § 1.
13 — U.S. App. D.C. at — , 452 F.2d at 1309.
14 See, e.g., Whitcomb v. Chavis, 403 U.S. 124 (1971); Avery v. Midland County, 

390 U.S. 474 (1968); Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376 
U.S. 1 (1964); Gray v. Sanders, 372 U.S. 368 (1963); Baker v. Carr, 369 U.S. 186 (1962).

Bode v. National Democratic Party11 is the first clear judicial de
termination that the equal protection clause of the fourteenth amend
ment12 does not require a particular formula for the allocation of dele
gates to a national presidential nominating convention.13 Implicit in 
this decision is the conclusion that, while the equal representation prin
ciple underlying the reapportionment cases is the relevant standard,14 
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'he one man, one vote principle enunciated in Gray v. Sanders™ is in
applicable to national conventions.15 16 The significance of Bode, then, 
lies not in the requirement that national conventions must pass the con- 
stiturional muster of the equal protection clause,17 but rather in the 
court's recognition of the unique role played by national conventions in 
rhe American political system.18 This recognition, however, is not 
readilv apparent in the court’s holding that “ ‘judicially manageable 
standards’ ... are not lacking to guide judicial decision.” 19

'•$3’2 US. 368 (1963). “Once the geographical unit for which a representative is to 
•••_■ chosen is designated, all who participate in the election are to have an equal 

ce . . ." Id. at 379. See generally G. Baker, The Reapportionment Revolution
(1966).

15— VS. App. D.C. at —, 452 F.2d at 1308-09. Earlier the same term, the court 
had held that a strict application of the one man, one vote principle based solely upon 

pulation w as an inappropriate method of apportioning delegates to a national political 
convention. See Georgia v. National Democratic Party, — U.S. App. D.C.----,----- ,
4” F.2d 1271, 1278-79, cert, denied, 404 US. 858 (1971).

’•’This determination was reached in Georgia v. National Democratic Party. See — 
'' S App. D.C. at —, 447 F.2d at 1278. The Georgia court held that national conven- 
r;ons were subject to the fourteenth amendment because state action was present in their 
activity. Id. at —, 447 F.2d at 1276. The court first recognized those cases which 
■ >und state action in the activities of state political parties which nominate candidates 
for office. Id. at —, 447 F.2d at 1275; see Gray v. Sanders, 372 US. 368, 374-75 (1963); 
Ferry v. Adams, 345 U.S. 461, 476-77 (1953); Smith v. Allwright, 321 U.S. 649, 663, 666 

-- . United States v. Classic, 313 U.S. 299, 325 (1941); Nixon v. Condon, 286 U.S. 73, 
1932). The court then reasoned that state action was present when a state political 

nitty selected delegates to the national convention.----U.S. App. D.C. at------, 447
F 2d at 1257; see Lynch v. Torquato, 343 F.2d 370, 372 & n.5 (3d Cir. 1965) (state 
action question left open in nomination process); Maxey v. Washington State Demo- 
cratic Comm., 319 F. Supp. 673, 678 (W.D. Wash. 1970), appeal docketed, No. 71-1051, 
>rh Cir., Jan. 12, 1971; Irish v. Democratic-Farmer-Labor Party, 287 F. Supp. 794, 801-03 
D. Minn.-, aff'd per curiam, 399 F.2d 119 (8th Cir. 1968) (state action question left 

'»pen'. Contra. Smith v. State Exec. Comm., 288 F. Supp. 371, 374 (N.D. Ga. 1968). 
v. generally Note, One Man, One Vote and Selection of Delegates to National 
Nominating Conventions, 37 U. Chi. L. Rev. 536, 538-45 (1970); Note, Constitutional 
Safeguards in the Selection of Delegates to Presidential Nominating Conventions, 78 
V.M.E L.J. 1228, 1232-35 (1969). The court concluded that, if the election of state dele- 
gates constituted state action, then the collective activity of state delegates must be state 
action. — U.S. App. D.C. at---- , 447 F.2d at 1275; see Bellamy, Applicability of the
Fourteenth Amendment to the Allocation of Delegates to the Democratic National 
Contention, 38 Geo. Wash. L. Rev. 892, 898 (1970); Note, Regulation of Political 
Frr-i <: J'ojy Dilution in the Presidential Nomination Procedure, 54 Iowa L. Rev. 
471, 4’6-” (1968). See generally Lewis, The Meaning of State Action, 60 Colum. 
I Rfv. 1083. 1089-94 (1960); Silard, A Constitutional Forecast: Demise of the “State 
Action" Limit on the Equal Protection Guarantee, 66 Colum. L. Rev. 855 (1966).

18 Ser — U.S. App. D.C. at —, 452 F.2d at 1309. See also — U.S. App. D.C. 
v . 44" F.2d at 1278-79; P. David, R. Goldman & R. Bain, The Politics of National 
Party Conventions (rev. ed. 1964); Note, One Man, One Vote and the Selection of 
Delegates to National Nominating Conventions, 37 U. Chi. L. Rev. 536, 547-48 (1970).

19 - U.S. App. D.C. ar —, 452 F.2d at 1305, citing Baker v. Carr, 369 U.S. 186, 226 
(1962).
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The primary issue in Bode was whether the one man, one vote 
'»rinciple20 was applicable to national conventions. Two negative reso- 
utions of this issue were available to the court.21 One was to decide that 
the issues presented were nonjusticiable; the other was to assume justi
ciability and, because of certain policy considerations, to declare any 
rigid mathematical formula inapposite. The court adopted the latter 
course, resting its determination of justiciability upon the finding that 
the issues presented in Bode were indistinguishable from those con
sidered in Georgia v. National Democratic Party 22 23

20 Plaintiffs phrased the one man, one vote principle in terms of “one Democrat, one
vote.” — U.S. App. D.C. at —, 452 F.2d at 1304. This formulation is not entirely 
correct because a national convention represents more than just party members, no 
matter how that group is defined. See id. at---- , 452 F.2d at 1306-07; notes 50-56 infra
and accompanying text.

21 This excludes the unlikely finding of no state action. See note 17 supra.
22 See----U.S. App. D.C. at —, 452 F.2d at 1305. In Georgia v. National Demo

cratic Party, the court resolved the question of justiciability as follows:
The principle which renders the questions raised in this litigation justiciable 
is that courts are competent to scrutinize the allocation schemes promulgated 
by the national parties in order to determine whether, given the context of 
political partisanship out of which such formulas necessarily arise, substan
tial deviations from equality of voting power at the conventions are sup
ported by legitimate justifications.

----U.S. App. D.C. at —, 447 F.2d at 1278.
23 The decision in Bode that the Constitution does not require one apportionment 

formula hinges conceptually upon the conclusion in Georgia that the existence of ju
dicially manageable standards did not demand the application of a rigid mathematical 
formula to distribute convention votes among the states. See — U.S. App. D.C. —, 
447 F2d at 1277.

24 U.S. Const, art. Ill, § 2.
25 See Baker v. Carr, 369 U.S. 186, 226 (1962).
26 See note 31 infra.
27 Cases involving the justiciability doctrine may be divided into two categories. The 

first category includes questions committed by the Constitution, under the separation
of powers principle, to a coordinate branch of the federal government other than the 
judiciary. See Baker v. Carr, 369 U.S. 186, 210-17 (1962); Ohio ex rel. Bryant v.

While reliance upon Georgia was essential to the ultimate holding of 
Bode2i this reliance may have been misplaced in light of the analytical 
weakness of the Georgia court’s conception of justiciability. The juris
diction of a federal court is dependent upon the existence of a case or 
controversy,24 of which justiciability is an essential element.25 Logically, 
therefore, a consideration of justiciability should precede any considera
tion of the merits of a lawsuit. The dictates of logic, however, cannot 
be wholly satisfied, since the question of justiciability can often be 
formulated only in terms of the merits of an action.26 When the ques
tion of justiciability revolves around the existence of judicially manage
able standards,27 * the issue must be stated precisely in terms of the 
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specific claim presented, rather than in terms which broadly describe 
the subject matter of the claim.28

\kron Metropolitan Park Dist., 281 U.S. 74, 79-80 (1930); Ohio ex rel. Davis v. Hilde- 
brant, 241 U.S. 565, 569 (1916). The second category includes claims for which there 
are no “judicially discoverable and manageable standards.” See 369 U.S. at 226 (1962).

2' Brief for Appellant at 17-18, Bode v. National Democratic Party, — U.S. App. D.C. 
—, 452 F.2d 1302 (1971); see Powell v. McCormack, 395 U.S. 486, 517-18 (1969); 
Baker v. Carr, 369 U.S. 186, 198 (1962); note 31 infra and accompanying text.

- Compare Bode v. National Democratic Party, — U.S. App. D.C. —, —, 452 
2d 1302, 1305 (1971) with Georgia v. National Democratic Party,----U.S. App.

D.C —, —,447 F.2d 1271, 1277-78 (1971).
30 See — U.S. App. D.C. at —, 452 F.2d at 1305. The Bode court relied on 

Baker v. Carr in this regard. See 369 U.S. 186 (1962). However, Baker is of little 
Helf in determining what the standards are. “Judicial standards under the Equal Pro
tection Clause are well developed and familiar, and it has not been open to the 
courts ... to determine, if on the particular facts they must, that a discrimination 
reflects no policy, but simply arbitrary and capricious action.” Id. at 226.

? - Gomillion v. Lightfoot illustrates the importance of the distinction between gen- 
eral subject matter and the specific claim asserted when determining whether an action 
involves a justiciable question. See 364 U.S. 339 (1960). In that case, the Supreme 
Court reversed the lower court’s determination that the validity of a legislative act 
redefining the boundaries of Tuskegee, Alabama, so as to exclude the minority voting 
population, presented a nonjusticiable question. Id. at 340-41. Gamillion does not 
stand for the proposition that federal courts have general power to review state legis
lative actions in drawing municipal boundaries. Rather, it holds that the very specific 
and narrow claim—that the boundaries of Tuskegee were altered with the purpose and 
■ fleet of disenfranchising minorities living within the former boundaries—presented 
a justiciable claim. Id. at 346-47; Brief for Appellant at 19, Bode v. National Demo
cratic Pam\ — U.S. App. D.C. —, 452 F.2d 1302 (1971).

32 — US. App. D.C. ar —, 452 F.2d at 1305; accord, Reynolds v. Sims, 377 U.S. 
c33 1964); Gray v. Sanders, 372 U.S. 368 (1963); Baker v. Carr, 369 U.S. 186 (1962).

In Bode, where the existence of judicially manageable standards was 
crucial, the proper formulation of the justiciability issue was whether 
the claim that equal protection commands apportionment of national 
conventions exclusively on the basis of past party performance gives 
rise to a justiciable controversy. However, the Bode court, following 
me Georgia line of reasoning, formulated the issue of justiciability as 
whether a national convention’s delegate allocation formula is a justi
ciable subject.29 By resolving the question, thus phrased, in favor of 
usticiability, the Bode court accepted the proposition that judicially 

in mageable standards are available to handle all possible disputes.30 Such 
. formulation and conclusion is overly broad and inaccurate.31

To find a justiciable controversy, it was necessary for the court to 
determine the relevant judicial standard. The court perceived this 
standard to be the equal representation principle, embodied in the four- 
'emth amendment and underlying the reapportionment cases.32 The 
court’s choice of a standard rested on the assumption that national con
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ventions are akin to the election of state legislatures.33 This assumption 
has only a superficial basis in fact. Conceptually and functionally, na
tional conventions play a role distinct from that of state legislatures. 
Because they perform different functions, nominating conventions and 
legislatures need not be apportioned similarly.34

33 ----U.S. App. D.C. at----- , 452 F.2d at 1305.
34 See Georgia v. National Democratic Party, — U.S. App. D.C. —, —, 447 

F.2d 1271, 1278-79, cert, denied, 404 U.S. 858 (1971); Irish v. Dcmocratic-Farmcr-Labor 
Party, 287 F. Supp. 794, 803 (D. Minn.), aff’d per curiam, 399 F.2d 119 (8th Cir. 1968). 
Contra, Maxey v. Washington State Democratic Comm., 319 F. Supp. 673, 681 (W.D. 
Wash. 1970), appeal docketed, No. 71-1051, 9th Cir., Jan. 12, 1971. See generally P. 
David, R. Goldman & R. Bain, supra note 18; Note, One Man, One Vote and Selection 
of Delegates to National Nominating Conventions, 37 U. Chi. L. Rev. 536, 547-58 (1970 .

35 See Reynolds v. Sims, 377 U.S. 533, 562, 565 (1964).
36 See Irish v. Democratic-Farmer-Labor Party, 287 F. Supp. 794, 804 (D. Minn.), 

aff’d per curiam, 399 F.2d 119 (8th Cir. 1968).
3? See Gray v. Sanders, 372 U.S. 368 (1963) (party primary); Smith v. Allwright, 321 

U.S. 649 (1944) (state convention); Nixon v. Condon, 286 U.S. 73 (1932) (state com
mittee).

38See — U.S. App. D.C. at —, 452 F.2d at 1306; — U.S. App. D.C. at —-, 
447 F.2d at 1279.

39 See A. Bickel, Reform and Continuity 56 (1971); A. Bickel, The New Agi of 
Political Reform 26-27 (1968).

40 See A. Bickel, Reform and Continuity 56 (1971).
41 See P. David, R. Goldman & R. Bain, supra note 18, at 321-24; G. Pom per. 

Nominating the President 210-16 (1963).
42 See Irish v. Democratic-Farmer-Labor Party, 287 F. Supp. 794, 805 (D. Minn.), 

aff’d per curiam, 399 F.2d 119 (8th Cir. 1968); P. David, R. Goldman & R. Bain, supra

A state legislature, the members of which represent individual vot
ers,35 is composed of officials elected to govern by the total voting popu
lation.36 Consequently, any step in the selection of a legislature, whether 
it be in the primary or general election, must comply with fourteenth 
amendment requirements.37 On the other hand, a presidential nominating 
convention, by definition, is not a governing body. Both through its 
delegates individually, and as an entity in convention, it represents in
dividuals in only a loose conceptual sense.38 While analogy to a state 
primary election is compelling, the function of a national convention is 
not fulfilled by nominating presidential candidates in the manner of 
an indirect primary—on a strict mathematical basis.39 National conven
tions are deliberative and not registering bodies.40 As such, they per
form two vital functions in the American political system—first, thev 
sort through available candidates to find two who would be competent 
presidents, thus simplifying the electorate’s final decision;41 and second, 
they ensure unified party support of the nominees, thereby guaranteeing 
maximum contact between the candidates and the electorate.42
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A national presidential nominating convention, therefore, ultimately is 
not a creature of majoritarian democracy,* 42 43 wherein the winner takes all. 
Rather it is an institution in which perfect representation actually would 
frustrate its announced goal—producing an election winner.44 It is to 
ignore the realities of political life to say that a national convention is 
a registering institution, perfectly representative of some amorphous 
electorate.45 Had the Bode court properly conceived the justiciability 
issue, it could have decided only that no judicially manageable standards 

ire available.46 The court’s recognition of the political realities of a 
national convention in its discussion of why the one man, one vote 
nnciple was inapplicable demonstrates clearly why the issue of justicia
ble should have been decided in the negative.47 This is not to say that 

. national convention’s delegate allocation formulas never would be jus- 
ciable. There can be little doubt that, if the Democratic Party had 

' *ught  deliberately to exclude anv minority from participation in the 
convention, judicially manageable standards would have been available

: 18, at 321-24; G. Pomper, supra note 41, at 210-16. One of the consequences of
rhe primary election system is a tendency to accentuate factionalism within the party.

P David, R. Goldman & R. Bain, supra note 18, at 335. By avoiding the winner-
* At-all nature of intraparty primary’ battles, the convention system produces a more 
cohesive party’ front on election day.

42 See Ranney, Toward a More Responsible Two-Party System: A Commentary^ 
- m Pol. Sci. Rev. 488, 495-99 (1951). See generally A. Bickel, The Supreme Court
-Ki the Idea of Progress 110-15 (1970).

44 See notes 41, 42 supra and accompanying text.
4 See — US. App. D.C. at-----------, 452 F.2d at 1307, 1309. Dissatisfaction with

monal conventions as deliberative bodies and the desire to make the nomination process 
« registering institution has led to a number of proposals for a national primary. See 
8 I Rev 6, 90th Cong., 1st Sess. (1967). A national primary, however, would strain the
■ : irty svsrem badlv because, if state primaries are any guide, a national primary

Al result in a movement of interested voters into the primary of the dominant party
■ their votes would have greater weight. This movement might involve such 

large numbers that the other party would be threatened with atrophy. See N. Polsby
• \ W idusky, Presidential Ej ections 229 (rev. ed. 1968). Some process of coalition 

ilding still would be necessary to overcome the factionalism inherent in party pri- 
irics Since coalition and compromise no longer would be institutionalized in the

■ \ ention process, the procedure would be “scarcely more responsive to an appropriate 
constituency than the most irresponsible convention . . . .” A. Bickel, The New Age 
of Political Reform 23 (1968).

4fi See notes 27-28 supra and accompanying text.
47 Fhe Bode court recognized the somewhat indirect voice an individual voter can 

exercise at a national convention, the cerebral and amorphous sense in which individuals 
are represented at a national convention, the flexibility’ necessary to the functioning of 
a party's nominating councils, the intimate connection between the Electoral College 
and a party’s election campaign strategy, and the political context of the nominating 
procedure. See — U.S. App. D.C. at —, —, —, 452 F.2d at 1306, 1307, 1309.

Str Tern- v. Adams, 345 U.S. 461, 470 (1953); Smith v. Allwright, 321 U.S. 649, 

■ protect the civil rights of the aggrieved minority.48 However, it does 
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not follow automatically from this conclusion that all issues involving 
allocation formulas are justiciable.

Accepting, however, the Bode court’s resolution of the justiciability 
issue, it is necessary to examine the alternative methods of achieving 
equal representation which were available to the court. The first method, 
an apportionment formula based on total population or upon total voting 
age population, must be dismissed as a departure from the equal repre
sentation standard, as noted in Georgia* 9 A second alternative to the 
party’s formula would be to apportion delegates among the states ac
cording to respective levels of party registration. A third alternative, 
that espoused by the plaintiffs in Bode, would apportion delegates on 
the basis of a state’s Democratic voting performance in the last three 
presidential elections.49 50 These latter two approaches focus on partv 
membership as the base to be represented. The second alternative defines 
membership by the act of party registration; the plaintiffs’ formulation 
defines it by the act of voting for a party candidate. Both alternatives 
are postulated to achieve equal representation approximating one man, 
one vote as closely as possible among the relevant electorate.

663, 666 (1944); Nixon v. Condon, 286 U.S. 73, 88-89 (1932); Nixon v. Herndon, 27> 
U.S. 536, 540 (1927).

49 See — U.S. App. D.C. at —, 447 F.2d at 1278. Even if Georgia were not a bar 
to the use of such a formula, perfect representation would not be achieved. The re
sulting apportionment would be biased in favor of states where the party was weak. 
The delegates from such areas would become more influential and, thus, could stress 
those policies and positions which already were rejected by the electorate—perhaps the 
very platform responsible for making that state party a minority.

50 See---- U.S. App. D.C. at —, 452 F.2d at 1306. A fourth alternative, not con
sidered here, would be to invalidate the whole convention system as violative of the 
equal representation requirement of the fourteenth amendment.

51 See Reynolds v. Sims, 377 U.S. 533, 565 (1964); Note, One Man, One Vote and 
the Political Convention, 40 U. Cinn. L. Rev. 1, 11-12 (1971).

52 The formula proposed by plaintiffs, for example, looks back a total of 12 years 
to determine the proper apportionment. See — U.S. App. D.C. at —, 452 F.2d at 
1306; note 50 supra and accompanying text. Party registration lists, where in existence, 
may go back even further.

53 If this formula had been in effect in 1968, those elements which supported Gold
water in 1964 would have had the greatest voice in the selection of the next candidate. 
See Brief for Appellant at 30, Bode v. National Democratic Party, — U.S. App. 

The goal of equal representation is to reflect accurately the wishes of 
the concerned electorates.51 Both methods of apportionment based on 
party membership, however, are severely lacking in this regard since 
both are retrospective.52 A method of allocation based on past per
formance at the polls operates to assure that the same segments which 
selected the last nominee will have the greatest voice in the selection of 
the next candidate.53 Such a system breeds its own support, regardless 
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of the ultimate election outcome, and tends to become increasingly un
responsive to the electorate. A formula based on party registration 
suffers from the same lack of responsiveness to the electorate. Those 
states in which party registration is high would have a strong voice in 
rhe selection of the nominee. Weaker party areas would be much less 
influential than their potential voting power would suggest.54 Moreover, 
partv registration lags behind electorate opinion, adding another element 
t< the unresponsiveness of such a scheme.

D.C. , 452 F .2d 1302 (1971). This would have been true even though the great 
majority of the electorate had rejected that candidate. See generally Republican Politics 
241 Cosman & Huckshoen ed. 1968).

54 For example, in 1968 there were 1,446,469 registered Democrats and 375,807 regis- 
tered Republicans in North Carolina, yet President Nixon captured that state’s 26 
electoral votes. If the Republican National Convention had been apportioned solely 
on the basis of party registration, it would not have reflected the actual voting power 
or preference of the state’s electorate. Interview with Millie Vallenari, Congressional 
Statistics Committee of the Republican National Committee, Washington, D.C., Jan. 20, 
1972.

55 See — US. App. D.C. at —, 447 F.2d at 1279.
— US. App. D.C. at —, 452 F.2d at 1306.

”377 US. 533, 561 (1964).
58— US. App. D.C. at —, 452 F.2d at 1309.
-'See id. ar —, 452 F.2d at 1308-09. Conceptually a state’s electoral college strength 

is representative of the electorate’s actual voting power, as the states have imposed a 
unit rule whereby the leading candidate receives all of a state’s electoral votes.

80 Fifty-four percent of the national convention delegates were apportioned on the 
basis of electoral college strength. Id. at---- , 452 F2d at 1309.

61 See notes 50-54 supra and accompanying text.

Anv allocation formula based solely on party membership would fail 
m achieve equal representation because a national convention, while 
: cmnot be said to speak for the entire voting population,55 represents 
conceptually that mass of the electorate, regardless of party, which will 
v<;'c for the nominee selected.56 * It was its recognition of this unique

: cct of national conventions that led the Bode court to examine the 
. 7 uoscd formula in terms of what the Constitution permits rather than 
in terms of what the Constitution requires. In doing so, the court 
applied the equal representation principle of Reynolds v. Sims* 1 in 
its most fundamental sense—no invidious discriminations are allowed.58 
Thus the court, recognizing the electorate as well as party represen
tation function, permitted the use of electoral college strength as a 
major element in the party’s apportionment scheme.59 Partial re
liance on this element60 tends to overcome the unresponsive and un
representative character of the plaintiffs’ proposal,61 because it extends 
representation to the electorate on a basis consistent with voters’ actual 
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voice in a presidential election,62 giving at least some recognition to a 
state’s potential voting power.63

62 The effect of tripling a state’s electoral college vote to determine the number of 
delegates it should have was not raised. — U.S. App. D.C. at —, 452 F.2d at 1307. 
By tripling a state’s electoral vote, any possible unrepresentative bias inherent in the 
electoral college system would be increased.

63 See note 54 supra and accompanying text.
64 See Abate v. Mundt, 403 U.S. 182, 183, 187 (1971) (12 percent variance from 

equality of population justified by particular circumstances and needs of local com
munity and by tradition of overlapping functions of city and county governments); 
Kirkpatrick v. Preisler, 394 U.S. 526, 535 (1969) (predictable population shifts may lx? 
considered); Sailors v. Board of Educ. 387 U.S. 105, 110 (1967) (interest of local govern
ment in flexibility and innovation may be considered); Swann v. Adams, 385 U.S. 440, 
444 (1967) (variations may be justified by policy considerations such as the integrity 
of political subdivisions, compactness and contiguity, historical or natural boundaries); 
Burns v. Richardson, 384 U.S. 73, 94-95 (1966) (states may apportion on the basis of 
voter population, citizens, or total population).

65 Sec Abate v. Mundt, 403 U.S. 182, 183, 187 (1971); Whitcomb v. Chavis, 403 U.S. 
124, 159-60 (1971) (multi-member districts do not violate the equal protection clause); 
Gordon v. Lance, 403 U.S. 1, 8 (1971) (requiring 60 percent of the voters to approve 
a bond issue does not violate the equal protection clause); Sailors v. Board of Educ., 38" 
U.S. 105, 110 (1967); Burns v. Richardson, 384 U.S. 73, 94-95 (1966); Fortson v. Dorsey, 
379 U.S. 433, 438-39 (1965) (single member districts are not required bv equal protec
tion clause).

66 See notes 64, 65 supra.
67 See Whitcomb v. Chavis, 403 U.S. 124, 165 (1971) (Harlan, J., separate opinion). 

“The suggestion implicit for the Court’s opinion . . . should be recognized for what it 
is: a manifestation of frustration by a Court that has become trapped in the ‘political 
thicket’ and is looking for the way out.” Id. at 170.

1 Pub. L. No. 90-351, § 802, 82 Stat. 212, as amended, 18 U.S.C. §§ 2510-2520 <1970).

Though the Bode court specifically found the one man, one vote 
principle of the reapportionment cases to be inapposite, the Supreme 
Court suggested in those cases that bases other than population might 
be acceptable in determining representation,64 and has in fact applied 
such other bases.65 However, none considered would provide Bode 
with a factual precedent. Nevertheless, the case is supported by the 
abstract declarations of the Court;66 thus, despite a lack of precedent. 
Bode appears to be within the current trend away from a strict applica
tion of the one man, one vote principle.67

CRIMINAL LAW—wiretap evidence— Witness Before Grand fury 
Can Not be Exammed 'with Questions Derived from an Illegal Wiretap 
Directed at Witness—In re Egan, 450 F.2d 199 (3d Cir.), cert, granted 
sub nom.j United States v. Egan, 404 U.S. 990 (1971).

In 1968, Congress enacted Title III of the Omnibus Crime Control 
and Safe Streets Act of 19681 to impose limits on the use of electronic 
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surveillance by law enforcement agencies. During its brief history, 
fide III has been the subject of both intense scrutiny and strong criti

cism.2 * Recently, the case of In re Egan? brought into sharp focus new 
issues concerning the applicability of Title Ill’s “exclusionary rule” to 
federal grand jury proceedings and the right of the grand jury witnesses 
co refuse to answer questions allegedly based on information obtained 
bv unlawful interception of his wire or oral communications.4

-President Johnson voiced dissatisfaction with the Act when he signed it into law. 
Calling upon Congress to repeal the “unwise provisions of Title III,” he said, “[t]he 

ar.'S, in mv judgment, has taken an unwise and potentially dangerous step by 
auctioning eavesdropping and wiretapping by Federal, State and local law officials in an 
almost unlimited variety of situations.” 4 Weekly Compilation of Presidential Docu- 
mlnts pt. 1, at 981, 983 (1968). There has been extensive analysis and criticism of 
the various provisions of Title III. See Schwartz, The Legitimation of Electronic Eaves- 
Topping: The Politics of “Law and Order," 67 Mich. L. Rev. 455 (1968); Spritzer, 
.C. TGrrjc' Surveillance by Leave of the Magistrate: The Case in Opposition, 118 U. 
Pv I . Rev. 169, 176-97 (1969); Note, Wiretapping and Electronic Surveillance—Title 
III of the Crime Control Act of 1968, 23 Rutgers L. Rev. 319 (1969); Note, Eaves- 
ir opping Provisions of Omnibus Crime Control and Safe Streets Act of 1968: How Do 
They Stand in Light of Recent Supreme Court Decisions, 3 Valpariso U.L. Rev. 89 
(1968 . Comment, Electronic Surveillance By Law Enforcement Officers, 64 Nw. U.L. 
Rfv. 63 1969). See also A. Miller, The Assault on Privacy 161-68 (1971).

450 F.2d 199 (3d Cir.) (on banc), cert, granted sub norm., United States v. Fgan, 404 
US.990 (1971).

4 Ibis question was also decided in In re Evans.----U.S. App. D.C.------, 452 F.2d
1239 (1971), petition for cert, filed sub nom., United States v. Evans, 40 U.S.L.W. 3091 
U.S. \ug. 20, 1971) (No. 71-256). In other cases, grand jury witnesses have attempted 

insucccssfullv to obtain court orders for Government disclosure of evidence gathered 
by means of alleged electronic surveillance before being required to answer questions 
■'tore the grand jury. See Bacon v. United States, 446 F.2d 667 (9th Cir. 1971); United 
States v. Gelbard, 443 F.2d 837 (9th Cir.), cert, granted, 404 U.S. 990 (1971).

s S. Rip. No. 1097, 90th Cong., 2d Sess. 67 (1968).
’Omnibus Crime Control and Safe Streets Act of 1968, Pub. I.. No. 90-351, § 801, 

82 Star. 211.
7See S. Rfp. No. 1097, 90th Cong., 2d Sess. 67 (1968). In Berger v. New York, the 

Supren Court held that a New York statute providing for judicial authorization of 
electronic surveillance was constitutionally defective because of the broad prerequisites 
which it established for the issuance of the authorization and the lengthy period for 
which the warrant was valid. 388 U.S. 41 (1967). In Katz v. United States, the 
Supreme Court reversed a conviction, despite the restraint used by federal agents in 
conducting the electronic surveillance, because the agents had not received prior judicial 
authorization in the form of a warrant. 389 U.S. 347 (1967). See Schwartz, supra note 
2. at 45> Spritzer, supra note 2, at 171-93.

In enacting Title III, Congress recognized that the extensive use of 
sophisticated electronic surveillance devices has jeopardized the privacy 
of individual communications.5 * 7 At the same time, however, Congress 
was aware that electronic surveillance was a vital and necessary weapon 
in the battle against organized crime? In order to reconcile these coun
tervailing interests, Congress followed language of the Supreme Court” 
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and enacted narrowly drawn legislation providing for judicial authoriza
tion and supervision of wiretapping and electronic surveillance.8 In 
order to insure compliance with the statute, Congress provided various 
sanctions—criminal penalties;9 exclusion of the product or fruits of un
lawful electronic surveillance from admission into evidence at certain 
enumerated proceedings;10 and a civil cause of action for anv person 
whose communications are unlawfully intercepted.11

8 In order to evaluate the efficacy of the provisions for judicial authorization of elec
tronic surveillance, Congress required the Director of the Administrative Office of the 
United States Courts to report the number of interceptions which had been authorized 
during the preceding year, to Congress in April of each year. 18 U.S.C. § 2519(3) 
(1970). During 1970, there were 597 reported applications for intercept orders. Ail of 
these applications were granted. Of these 597 Orders, 183 were signed by federal judges. 
Thus, 414 applications were authorized by state judges. Of these state authorizations 
215 were in New York and 132 in New Jersey, a total of 84 percent of all orders 
signed by state judges. Administrative Office of the United States Courts, Report 
on Applications for Orders Authorizing or Approving the Interception of Wire or 
Oral Communications 5 (1971).

9 18 U.S.C. § 2511(1) (1970). The interception of wire and oral communications, 
other than in a manner authorized by Title III, the disclosure or utilization of the con
tents of illegal interceptions, or attempting either of these acts, is punishable by a fine of 
up to $10,000 or a maximum prison sentence of five years, or both. Id.

10 18 U.S.C. § 2515 (1970).
11 18 U.S.C. § 2520 (1970). Under this provision, the claimant is entitled to recover 

actual damages, and liquidated damages of $100 per day of violation or $1000, whichever 
is greater, plus punitive damages, attorney’s fees, and reasonable litigation costs.

12 Prior to her appearance before the grand jury, Sister Egan had been named in an 
indictment by the grand jury as a co-conspirator, but not as a co-defendant. 450 F.2d 
at 200. This is significant because a witness before a grand jury is accorded legal rights 
of a more limited nature than those accorded a defendant who has been named in an in
dictment. See generally Treadwell, Representation of the Grand Jurv Subject, in 1 
Criminal Defense Techniques § 6.05 (R. Cipes ed. 1970).

13 18 U.S.C. § 2514 (1970). This section was repealed prospectively, effective October
15, 1974, by the Organized Crime Control Act of 1970. Pub. L. No. 91-452, 227(a),
260, 84 State. 931, repealing 18 U.S.C. § 2514 (1970). Because Sister Egan was granted 
both transactional and use immunity, no fifth amendment issues are presented on appeal.

1M50 F.2d at 201 & n.5.

In In re Egan, Sister Joques Egan relied on Title Ill's exclusionary 
provision in refusing to answer questions propounded to her at a federal 
grand jury hearing in Harrisburg, Pennsylvania. She appeared before 
the grand jury in response to a subpoena issued in connection with an in
vestigation of an alleged kidnap conspiracy.12 Despite a grant of im
munity by the district court under section 803 of Title III of the Omni
bus Crime Control and Safe Streets Act of 1968,13 Sister Egan remained 
silent alleging that the information which prompted the subpoena and 
questions propounded by the grand jury had been obtained bv un
authorized wiretapping and electronic surveillance of her communica
tions. After an instruction by the court to answer the questions and a 
further refusal, Sister Egan was held in contempt of court.14 *
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After listening to arguments en banc, the Third Circuit vacated the 
contempt judgment and remanded the case to the district court for a 
hearing to determine whether the questions presented to Sister Egan 
did in fact result from illegal electronic surveillance.15 The court based 
its decision on section 2515 of Title III, which prohibits use before a 
jrand jury of evidence obtained through interception of wire or oral 
communications in violation of Title III.16 Because the district court 
h?J ordered the witness to testify despite the express statutory prohibi- 
:i n of such “tainted” evidence, it had “acted inconsistently with the 
legislative mandate.” 17 In so holding, the appellate court compared 
the Sister Egan situation with that faced by the Supreme Court in 
Nardone v. United States.18 In Nardone, the Court forbade govern

»450 F.2d at 210.
•« Id. at 202-10; see 18 U.S.C. § 2515 (1970).
17/i. at 209. In a lengthy opinion, Judge Adams, joined by Chief Judge Hastie, 

r rcssed the belief that Sister Egan had standing to move for suppression of the 
. . in accordance with the procedure established by section 2518(10) (a). Id. at

1 i . see 18 U.S.C. § 2518(10) (a) (1970); notes 28-29 infra and accompanying text. 
S ’ 2518 10)(a) was the basis for reversal of the contempt judgment in the case
of In re Evans. — U.S. App. D.C. —,----------- , 452 F.2d 1239, 1242-46 (1971), pe~
:::■ ’• or cert, filed sub nom., United States v. Evans, 40 U.S.L.W. 3091 (U.S. Aug. 31, 
19"1 No. 71-256). Judge Adams also concluded that Sister Egan had a fourth 
in enJrr.ent right to refuse to answer questions before the grand jury because those 
questions were based on electronic surveillance conducted in violation of that right. 
450 F2d at 210-17.

The arguments in favor of Sister Egan’s statutory standing to suppress and her con- 
sriruri 11 right to remain silent in the face of grand jury questioning were rejected by 
i n . r::v of the Third Circuit. See id. at 220 n.8 (Rosenn, J., concurring). Judge 
Rwriting a concurring opinion for three members of the court, further refined 
rhe holding. He announced that the alleged victim of an illegal wiretap could stand 
mute in the face of questioning before the grand jury when the question was based 
1 v. the illegal act. If contempt proceedings were commenced, he could raise the 
statutory prohibition as a defense to a contempt finding, unless the prosecutor could 
demonstrate an independent basis for the questions. Id. at 219-20 (Rosenn, J., concur
ring).

Judge Gibbons, writing a dissenting opinion decried the action of the majority as 
construing section 2515 so as to create an unqualified witness privilege, contrary to the 
intent of Congress. Judge Gibbons asserted that in light of the public’s right to the 
testimony and the need to prevent delays in the administration of justice, a grand 
jury witness cannot be said to have a privilege to refuse to answer questions in a case of 
this nature or have standing to object to the source of the Government’s information in 
asking the questions. Id. at 221-31 (Gibbons, J., dissenting). Although the majority of 
rhe I hird Circuit never recognized section 2515 as a “statutory privilege,” Judge Bazelon 
used this exact terminology in refuting the argument that this interpretation would 
inordinately burden the judicial system in the administration of criminal justice.----
US. App. D.C. at —, 452 F.2d at 1247.

1M02 U.S. 379 (1937). In ar done the Supreme Court held that the contents of 
telephone conversations intercepted by federal officers could not be introduced into 
evidence in a federal criminal trial because section 605 of the Communications Act of 
1934 expresslv provided that no unauthorized person should intercept and divulge the



1344 The Georgetown Law Journal [Vol. 60:1331

ment use of wiretap evidence, thus implying an exclusionary rule in the 
Communications Act of 1934.* 19 On this basis the Third Circuit reasoned 
that Sister Egan had a stronger argument because Title III expressly 
prohibits evidentiary use of the product of an illegal interception.20 21

contents of wire communications “to any person.” 47 U.S.C. § 605 (1970); see 302 U.S. 
at 380-82. In the second 'Nardone case, Justice Frankfurter, speaking for the Court, ex
tended the exclusionary concept to evidence derived from “leads” provided by the 
illegal interception. Nardone v. United States, 308 U.S. 338 (1939). To do otherwise 
would stultify the policy which Congress had formulated. Id. at 340.

19 302 U.S. at 380-82; see 47 U.S.C. § 605 (1970).
20 See 450 F.2d at 210; 18 US.C. § 2515 (1970). Judge Adams stated that the express 

prohibition of wiretapping in section 2511 (l)(c) makes it a crime to divulge the con
tents of a communication which was the subject of an unlawful interception. Id. at 
209-10; see 18 U.S.C. § 2511(1) (c) (1970).

21 Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. No. 90-351, ‘ 801(b), 
82 Stat. 211.

22 Id.
23 Congress recognized the constitutional basis for this right to privacy as arising 

from “certain provisions of the Bill of Rights and the due process clause of the Four
teenth Amendment.” S. Rep. No. 1097, 90th Cong., 2d Sess. 92 (1968).

24 Id. at 69.
25 Section 2515 is the exclusionary provision of Title III. In addition to excluding 

illegally obtained communications, or the fruits thereof, from court proceedings, such 
evidence is excluded from evidence in administrative and legislative hearings on the 
federal and state level. 18 U.S.C. § 2515 (1970).

26 S. Rep. No. 1097, 90th Cong., 2d Sess. 96 (1968).
27 In stating that it was not the intent of section 2515 to expand the scope of sup

pression beyond the existing limits set forth in case law, the Senate Report cited 
Walder v. United States. Id.; 347 U.S. 62 (1954). In Walder, the Supreme Court said

Examination of the legislative history of Title III is essential to an 
analysis of the evidentiary issue presented in Egan. In enacting Title 
III, the wiretapping provisions were intended by Congress to safeguard 
individual privacy in wire and oral communications and to preserve the 
integrity of judicial and administrative proceedings by prohibiting use 
of evidence based on unlawful electronic surveillance and wiretapping.'*  
To implement this policy, Congress determined that it was necessary 
to delineate the circumstances under which the Government could 
employ electronic surveillance and use the results as evidence.22 To 
secure an individual’s right to privacy,23 24 Congress directed that a victim 
of an illegal intrusion be provided with a complete judicial remedy. At 
the same time, those who conducted the illegal surveillance would be 
denied the fruits of their illegality in civil and criminal proceedings.* ’

Section 2515 was one of the measures enacted by Congress to meet 
these objectives.25 In providing an exclusionary rule believed to be 
“necessary and proper” to secure individual privacy,26 Congress in
tended to codify the right to suppress illegally seized evidence as that 
right had developed in case law.27 The procedure to be employed upon 
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violation of this statutory right is set forth in section 2518(10) (a), 
which confers standing to an “aggrieved person” to move for suppres- 
sion of illegally obtained evidence.* 29 Congress, however, omitted the 
orand jurv from the list of proceedings at which an aggrieved person 
nuv make a motion to suppress. This remedy was considered unneces- 
sjrv at the grand jury level because “[njormally, there is no limitation 

the character of the evidence that may be presented to a grand jury, 
which is enforcible by an individual.” 20 Thus, Congress failed to make 
the motion to suppress expressly available at a grand jury proceeding, 
while it did make the evidentiary exclusionary rule expressly available 
under section 2515.

that it was not error for the trial court to permit evidence obtained by means of an 
illegal warch and seizure to be introduced to impeach the defendant’s credibility as a 
witness in a subsequent trial on a different charge. 347 U.S. at 65. See also Harris v. New 
\ 4ol US. 222 (1971) (permitting impeachment at same trial).

In examining the legislative history of the Act, Judge Gibbons, in his Egan dissent, 
stared that the reference to Walder is significant in that it limits the application of 

2515 to a party to a proceeding and not to a witness. 450 F.2d at 229 (Gibbons, 
J. dissenting). In response, Judge Adams replied that Walder is clearly inapplicable 

S ■ r Egan because she did not attempt to conceal perjurous statements by resorting 
the fourth amendment as did the defendant in Walder. Id. at 204.

-■ 18 U.S.C. ' 2518(10)(a) (1970). An “aggrieved person” is defined by Title HI 
as a person who was a party to any intercepted wire or oral communication or a 
person against whom the interception was directed.” 18 U.S.C. § 2510(11) (1970).

; S Rip. No. 1097, 90th Cong., 2d Sess. 106 (1968). Judge Adams stated that section 
ZHSilo a, on its face clearly conferred standing to a grand jury witness, whether a 
defendant or solely a witness, to move for the suppression of the wiretap evidence. In 
4■ . event, the legislative history, he said, is ambiguous. See 450 F.2d 203-05. In Evans, 

B.izclon agreed with Judge Adams that the committee report was ambiguous. 
He also stated that even if the report was clear in its explanation of section 2518(10) (a), 
■' apparent attempt to overturn judicial precedent as to the ability of a grand jury 

witness to object to evidence illegally seized would engender serious constitutional 
questions. — U.S. App. D.C. at---- , 452 F.2d at 1245-46.

Judge Adams also stated that omission of the phrase “grand jurv” from section 
2518 10; a was cured by section 702(a) of the Organized Crime Control Act of 
19'0. 450 F.2d at 203; see 18 U.S.C. 3504 (1970). Section 702(a) would allow a de- 
fendant in a grand jury proceeding to raise the claim of illegally obtained oral com- 
munk ations Under this provision, the Government would be required to affirm or 
denv rhe allegation. See 18 U.S.C. § 3504 (1970). In light of the legislative history 
behind section 702(a), Judge Wilkey correctly questioned, in his dissent in Evans, 
A ! r tl is same right is granted to the grand jury witness as opposed to a defendant. 
—U.S. App. D.C. at —, 452 F.2d at 1266 (Wilkey, J., dissenting); see H.R. Rep. No. 
1549, 91st Cong, 2d Sess. 4707 (1970).

30 See McNabb v. United States, 318 U.S. 332, 344, 347 (1943); Nardone v. United 
States, 308 US. 338, 340-41 (1939); Hill, The Bill of Rights and the Supervisory Power, 
69 Colvm. L. Rfv. 181, 199 (1969).

In interpreting and applying the evidentiary prohibition to grand jury 
pr< ceedings. it is necessary to look at congressional intent.30 Since the 
/'.deriving policy of the statute is to prohibit the acquisition of evidence 
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in a specified manner in order to protect the right of privacy, the statute 
should be liberally construed in favor of the individual who was the 
victim of the unlawful invasion.31 In further compliance with con
gressional intent judicial integrity should be preserved in determining 
the role of section 2515 at the grand jury level.

31 See Sgro v. United States, 287 U.S. 206, 210 (1932); Go-Bart Importing Co. v. 
United States, 282 U.S. 344, 357 (1931).

32 See note 7 supra.
33 In examining the alternatives to the exclusionary rule, Justice Murphy, when 

analyzing criminal prosecution of law enforcement officers for an illegal search and 
seizure, said, “[s]elf-scrutiny is a lofty ideal, but its exaltation reaches new heights if 
we expect a District Attorney to prosecute himself or his associates for well-meaning 
violations of the search and seizure clause during a raid . . . .” Wolf v. Colorado, 338 
U.S. 25, 42 (1949) (Murphy, J., dissenting); see Nueslcin v. District of Columbia, 73 App. 
D.C. 85, 90, 115 F.2d 690, 695 (1940).

34 See Moses v. Kennedy, 219 F. Supp. 762 (D.D.C. 1963). In Pugach v. Klein, the 
petitioner sought a writ of mandamus to compel the United States Attorney to prose
cute state law enforcement officials who had violated the Communications Act of 1934 
in gathering evidence against him. 193 F. Supp. 630 (S.D.N.Y. 1961). Judge MacMahon 
dismissed the petition for lack of jurisdiction to issue a writ of mandamus stating that 
“[t]he prerogative of enforcing the criminal law was vested by the Constitution . . . 
not in the Courts, nor in private citizens, but squarely in the executive arm of the 
government.” Id. at 634. Even where an indictment has been returned bv the grand 
jury, the court will not compel the district attorney to prosecute the individual indicted 
—such prosecution is within the sole discretion of the prosecutor. See United States 
v. Cox, 342 F.2d 167, 171-72 (5th Cir.), cert, denied, 381 U.S. 935 (1965); Pugach v. 
Klein, 193 F. Supp. 630, 634 (S.D.N.Y. 1961).

35 18 U.S.C. § 2520 (1970); see note 11 supra.
36 Section 2520 provides that “[a] good faith reliance on a court order or legislative 

authorization shall constitute a complete defense to any civil or criminal action brought 
under this chapter or under any other law.” 18 U.S.C. § 2520 (1970).

37 In response to the suggestion that a civil action was sufficient to redress the victim,
Judge, later Chief Justice, Vinson said: “To follow that procedure means delay, expense, 
unwanted publicity; it asks the individual to stake too much, and to take too great a

Neither privacy nor judicial integrity is adequately guaranteed bv 
the other remedies which Congress provided in Title III. Although 
the criminal penalties attendant upon conviction of those who violate 
the provisions of Title III are severe,32 the probability that government 
agents who exceed the boundaries of the wiretapping statutes will be 
prosecuted is minimal.33 The victim of the illegal surveillance can rarelv 
compel prosecution, because the courts are reluctant to infringe upon 
prosecutorial discretion.34

The remedv of a civil cause of action35 is also illusory. The over
whelming burden of proof on the plaintiff and the “good faith” defense 
afforded to the defendant36 effectively negate the victim’s chances of 
recovery. In addition, courts have long considered a civil action an in
adequate redress for illegal action by law enforcement officials. It also 
does little to preserve judicial integrity.37 * The only effective means of 
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implementing the policy reflected in Title III is to prohibit the use of 
rhe product of illegality whenever there is an attempt to use it as evi
dence?" The inclusion of the grand jury in section 2515 indicates that 
Congress intended its policies favoring the protection of an individual’s 
rio-ht to privacy and the preservation of judicial integrity to extend to 
this “judicial inquiry” and “proceeding.” 39

. . :n the hope of compensating the interference to his privacy.” Nueslein v. District 
of C< jimbia, 73 App. D.C. 85, 90, 115 F.2d 690, 695 (1940); see Wolf v. Colorado, 338 
US 2?. 42-43 (1949) (Murphy, J., dissenting). But see----U.S. App. D.C. at----- , 452
F 2d at 1260-61 (Wilkey, J., dissenting).

■•Justice Clark stated that to recognize the right of privacy and the right to be free 
unreasonable searches and seizures, but not to provide for the exclusionary rule, 

to grant the right but in reality to withhold its privilege and enjoyment.” Mapp v. 
Ohio. 367 US. 643, 655-56 (1961). See also S. Rep. No. 1097, 90th Cong., 2d Sess. 69 

:‘'''•b Although Chief Justice Burger has suggested that the exclusionary rule be 
h - :<-ned because it is “conceptually sterile and practically ineffective,” he has also 
s’attd that “(plrivate damage actions against individual police officers concededly have 
n< t adequately met this requirement . . . .” Bivens v. Six Unknown Named Agents, 
4 3 US. 388, 415, 421 (1971) (Burger, C.J., dissenting).

?’18 US.C. 5 2515 (1970); see Hale v. Henkel, 201 U.S. 43, 66 (1906).
40 The power of the federal courts to supervise the administration of criminal justice 

’ -'j: their jurisdictions, especially in the exclusion of evidence obtained by illegal 
means. has been recognized as a justifiable aspect of the courts’ function to maintain 
their judicial integrity. See Note, The Supervisory P ove er of the Federal Courts, 76 
Hsrv !.. Rf.v. 1656, 1663 (1963). McNabb v. United States contained the first true 

rtssion by the Supreme Court of the existence of such power. 318 U.S. 332, 343-44 
1943). Subsequent to McNabb, the Supreme Court continued to exercise its super- 

vsorv power to maintain and establish “civilized standards” of criminal procedure while 
it the ame time avoiding the constitutional questions involved. See Note, The Judge- 
Made Supervisory Power of the Federal Courts, 53 Geo. L.J. 1050 (1965). See also Elkins 
v. United States, 364 U.S. 206, 216 (1960); Rea v. United States, 350 U.S. 214, 216 (1956). 
This power of supervision also extends to the lower federal courts to ensure that the 

^deriving policy of a statute or evidentiary rule is enforced as well as the statute or 
rule itself. See Smith v. Katzenbach, 122 U.S. App. D.C. 113, 118-19, 351 F.2d 810, 
815-16 (1965).

4: ibis question remains unanswered because the plurality opinion of Judge Adams 
a ' further refined bv the concurring opinion of Judge Rosenn, who viewed section 2515

In its decision interpreting and applying section 2515 of Title III to 
•he proceedings of the federal grand jury in Egan, the Third Circuit 
exercised its supervisory power over the administration of criminal jus- 
rice in its lower courts.40 A question which remains unanswered, how
ever. is whether the district court has the power to prevent the presen- 
’ n to a grand jury of evidence allegedly tainted by an unauthorized 
uirctap, even though the allegation of illegality is made by a grand 
iurv witness who docs not have standing to suppress such evidence or 
> fruits. A related question is whether the witness’ assertion can be 

j red bv the district court, until raised as a defense to a contempt 
. ’ ition for remaining silent.41 To answer these questions it is necessary
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to examine the district court power to control the proceedings of the 
iury-

The grand jury is an integral part of the federal criminal justice sys
tem.42 Its existence as an institution is required by the Constitution.43 
Consisting of from 16 to 23 jurors44 selected in a manner prescribed bv 
Congress,45 the grand jury operates as an “arm of the court," and its 
ex parte and in camera proceedings constitute a judicial inquiry.4* The 
grand jury serves a dual function. First, as a body of lay inquiry, it 
investigates federal crimes and then initiates criminal prosecutions bv 
indicting those persons whom it has probable cause to belieye have 
committed criminal acts. Second, the grand jury conducts its sessions in 
order “to protect persons against unfounded or malicious prosecutions 
by insuring that no criminal proceeding will be undertaken without a 
disinterested determination of probable guilt.” 47

as a defense to the grand jury witness who was threatened with contempt. 450 F 2d 
at 218-21 (Rosenn, J., concurring); see note 17 supra. But see — U.S. App. D.C. at 
---- , 452 F.2d at 1263-64 (Wilkey, J., dissenting).

42 The grand jury system, both federal and state, has long been a subject of debate 
and criticism. See L. Orfield, Criminal Procedure from Arrest to Appeal 178-93 
(1947). See also Bray, N ot-So-Grand Juries, Wall Street Journal, July 29, 1971, at 1, 
col. 1.

43 U.S. Const, amend. V. The grand jury as an institution was brought to the United 
States with the English common law. See Morse, A Survey of the Grand Jury System. 
10 Ore. L. Rev. 101, 102-18 (1931). See also Spain, The Grand Jury, Past and Present: 
A Survey, 2 Am. Crim. L.Q. 119 (1963).

44 Fed. R. Crim. P. 6(a).
45 See 28 U.S.C. 1861-66, 1868-89 (1970).

See Levine v. United States, 362 U.S. 610, 617 (1960), citing Hale v. Henkel, 201 
U.S. 43, 66 (1906). The grand jury has also been described as a “law enforcement 
agency.” United States v. Cleary, 265 F.2d 459, 461 (2d Cir.), cert, denied, 360 U.S. 
936 (1959); Treadwell, supra note 12, at § 6.01.

47 Orfield, The Federal Grand Jury, 22 F.R.D. 343, 394 (1959). See Hale v. Henkel, 
201 U.S. 43, 59-65 (1906); Gaither v. United States, 134 U.S. App. D.C. 154, 159, 413 
F.2d 1061, 1066 (1969); United States v. Smyth, 104 F. Supp. 283, 288 (N.D. Cal. 1952). 
It has been suggested that based on the stature of the grand jury in English law at the 
time the Constitution was drafted, the more important of the two roles of the grand 
jury is the protective role. This is especially true where the indictment is drafted by 
the government and presented to the grand jury for consideration. See Comment, The 
Rights of a Witness Before a Grand Jury, 1967 Duke L.J. 97, 100-101.

48 See, e.g., United States v. Johnson, 319 U.S. 503, 510 (1943); United States v. 
Thompson, 251 U.S. 407, 413 (1920); Blair v. United States, 250 U.S. 273, 282 (1919); 
United States v. United States Dist. Ct., 238 F.2d 713, 722 (4th Cir. 1956), cert, denied, 
352 U.S. 981 (1957).

49 See Fed. R. Crim. P. 6(e); Treadwell, supra note 12, at § 6.01.

In conducting its investigations, the grand jury has broad “inquisi
torial powers.” 48 Operating in secrecy,49 it is protected from dilatory 
tactics and undue judicial interference. It investigates criminal activity’ 
with seeming independence, aided only by the United States At



1972] Recent Developments 1349

ti rntv?’ as limited by the jurisdiction of the court.51 It exercises broad 
independence in the collection of information. Sources of information 
ire alm< st unlimited because the grand jury is not fettered by the strin- 
•jcnt rules of evidence applicable to a criminal trial.52 The grand jury 
mav cither hear testimony of witnesses subpoenaed to appear before it53 

r reiv <>n information supplied by a juror.54 As long as there exists some 
c •• petent evidence to support a decision to indict, the grand jury may 
l nsidcr hearsay and other forms of incompetent evidence normally 
excluded at trial. Consideration of such evidence is not sufficient 
grounds for a court to quash an indictment.55 The only remedy avail- 
ible ro the person indicted on the basis of such information is to move 
tor the suppression of the incompetent evidence at trial.56

•' .Sft Note, Powers of Federal Grand Juries, 4 Stan. L. Rev. 68, 70 (1951). Because 
•: rhe complexity of federal criminal prosecution, the United States Attorney has con- 

- ierable control over the grand jury proceedings. There are, however, limits on the 
n. of evidence that he may present. See Smith v. Katzenbach, 122 U.S. App. D.C. 
1* *13, 351 F.2d 810 (1965).

" Sec Orfield, supra note 47, at 438.
r-X f Costello v. United States, 350 U.S. 359, 362-63 (1956); Coppedge v. United 

S-ite-s. 114 US. App. D.C. 79, 83, 311 F.2d 128, 132 (1962), cert, denied, 373 U.S. 946 
The failure to apply the trial rules of evidence to the grand jury may have

• ' ¡s effects. Failure to limit the evidence to that which could be used at trial 
in pairs ’he abilirv of the grand jury’ to assess probable cause for conviction. See Note, 
1 of Incompetent Evidence front Federal Grand Jury Proceedings, 72 Yale
I J.590. 593-94 (1963).

\ witness who is subpoenaed to appear before the grand jury is under a duty to 
; pear and testify. Only in exceptional circumstances will he be excused. The witness 

cannot set limits on rhe scope of the investigation nor can he challenge the authority 
' " c grand jury to investigate. See Blair v. United States, 250 U.S. 273, 281-83 (1919).

See Hale v. Henkel, 201 U.S. 43, 65 (1906)-, United States v. Smyth, 104 F. Supp. 283, 
-r* N.D. Cal. 1952); Orfield, supra note 47, at 395-96.

" United States v. Blue, 384 U.S. 251, 255 n.3 (1966); Costello v. United States, 
US -62 (1956); United States v. Smyth. 104 F. Supp. 283, 299-300 (N.D.

Cal. 1952).
Ur ited States v. Blue, 384 U.S. 251, 255 (1966). In Blue, the Supreme Court reversed 
decision of the district court dismissing an indictment. The Court said that even 

if the Government had procured the indictment for tax evasion by means of self-in- 
rin mature statements made by the defendant in response to jeopardy assessments by the 

Internal Revenue Service, the defendant could not bar the prosecution completely. His 
■ recourse was to move for the suppression of the evidence if the Government at

tempted to introduce it at his trial. Id.
Since Sister Egan was not a defendant, she would never have an opportunity to move 

for suppression of the evidence at trial. Thus, court supervision of the grand jury 
proceedings to protect her rights is even more crucial than in situations in which the 
grand jury’ witness is or becomes a defendant.

’’See Brown v. United States, 359 U.S. 41, 49 (1959); Toth v. Silbert, 184 F. Supp.

Despite this tremendous degree of independence, the grand jury re- 
uins an “appendage of the court” and, therefore, is subject to the 

uipcrvisorv power of the court under which it is sitting.57 The court has 
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the power and duty to prevent the grand jury from serving as an instru
ment of injustice or oppression, insensitive to the rights and privileges 
of individuals called to testify before it.* 58 When an instance of clear 
abuse does occur, the court may intervene.59 60

163, 167 (N.D. Ohio 1960); United States v. Smyth, 104 F. Supp. 283, 292-93 (N.I'). Cal. 
1952).

58 The grand jury witness does not lose his constitutional right against self-incrimin i- 
tion. Hoffman v. United States, 341 U.S. 479 (1951). Nor does he lose his right to be 
secure from unreasonable search and seizure. Silverthorne Lumber Co. v. United States, 
251 U.S. 385 (1920). Some common law privileges have also been recognized as secured 
against infringement by the grand jury. See Blau v. United States, 340 U.S. 332 (1951 
(husband-wife privilege); United States v. Judson, 322 F.2d 460 (9th Cir. 1963) (attorn . 
client privilege). See also Comment, The Rights of a Witness Before a Grand fury, 
supra note 47, at 111-22.

59 The court should intervene only in the clearest cases of abuse of its process or rhe 
grand jury’s authority. See United States v. United States Dist. Ct., 238 F2d 713, 722 
(4th Cir. 1956), cert, denied, 352 U.S. 981 (1957). When court interference with ’he 
grand jury is necessary, the court has several methods by which it may curtail the 
abuses. The court may (1) discharge the grand jury; (2) give instructions to the grand 
jury, which are not reviewable by an appellate court; (3) refuse the use of its process 
to the grand jury, where it believes the inquiry to be improper; (4) refuse to authorize 
expenses of the grand jury; or (5) discipline those who breach its secrecy. United 
States v. Smyth, 104 F. Supp. 283, 292-93 (N.D. Cal. 1952). By exercising his supervisory 
power, the judge protects his independence in controlling the court over which he 
presides. Id. at 293.

60 In re General Motors Corp., 32 F.R.D. 175, 181 (S.D.N.Y.), cert, denied, 395 U.S. 
802 (1963).

^Id.\ Application of Iaconi, 120 F. Supp. 589, 590-91 (D. Mass. 1954).
62 See Treadwell, supra note 12, at § 6.01.
63 In denying a motion to quash a grand jury subpoena and stay the investigation in 

Iaconi, Judge Wyzanski said that the court, in exercising its supervisory power sua 
sponte to prevent abuses of the grand jury, could, “in substance though not in form, 
respond to suggestions made or grievances drawn to its attention by counsel, litigants 
or strangers.” Application of Iaconi, 120 F. Supp. 589, 591 (D. Mass. 1954). But at all 
times the power to inquire into such a claim and to decide its merits rests with the 
court. Id., see In re General Motors Corp., 32 F.R.D. 175, 181 (S.D.N.Y.), cert, denied, 
375 U.S.8O2 (1963).

64 See Application of Iaconi, 120 F. Supp. 589, 591 (D. Mass. 1954); In re National 
Window Glass Workers, 287 F. 219, 225 (N.D. Ohio 1922).

The authority to intervene does not depend upon the standing of 
a witness or any other individual to raise a claim of abuse.00 Instead it 
is an inherent power which can be exercised by the court on its own 
motion.61 Because the court does not participate directly in the grand 
jury investigation of crimes,62 the court will be alerted to abuses in the 
grand jury process only when such abuses are brought to the court’s 
attention by the witness whose rights or privileges are allegediv beinn 
violated.63 Upon presentation of a claim of abuse, the court may con
duct an expeditious inquiry to assure itself that no perversion of the 
grand jury’s process and power—which is in fact that of the court's- 
is occurring.64 In this manner the court preserves both its integritv and 
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the rights of the witness or individual called upon to testify before the 
grand jury.®5

It is now accepted that among the rights of every individual is the right to be 
free from an unreasonable “seizure” of one’s private communications unless the fourth 
amendment requirements of probable cause and particularity are met. See Katz v. United 
States, 389 US. 347, 353-57 (1967); Berger v. New York, 388 U.S. 41, 50-53 (1967).

MSee Go-Bart Importing Co. v. United States, 282 U.S. 344, 355 (1931); Smith v. 
Karzenbach, 122 U.S. App. D.C. 113, 118-19, 351 F.2d 810, 815-16 (1965).
'See Foley v. United States, 64 F.2d 1, 3 (5th Cir. 1933); United States v. Maresca, 

266 F. 713, 717 (S.D.N.Y. 1920).
See, e.g., Grant v. United States, 282 F.2d 165 (2d Cir. 1960) (stay against United 

States Attorney’s use before grand jury of evidence seized in alleged violation of wit- 
ness* fourth and fifth amendment rights); Lord v. Kellev, 223 F. Supp. 684 (D. Mass, 

evidence seized in violation of fourth amendment suppressed before the grand 
jury); Application of Leonardo, 208 F. Supp. 124 (N.D. Cal. 1962) (evidence seized in 
violation of statutory restriction on examination of taxpayer’s records suppressed before 
grand jury); cf. /n re Dionisio, 442 F.2d 276 (7th Cir.), cert, denied, 404 U.S. 878 

1971) (reversal of grand jury contempt citation entered in derogation of witness’ 
fourth amendment rights).

In Snti.h v. Katzenbach, Judge Leventhal noted that the court’s power to prevent the 
use of evidence illegally obtained is not confined to the provisions of Rule 41(e) of 
the Federal Rules of Criminal Procedure. 122 U.S. App. D.C. 113, 117, 351 F.2d 810, 
314 1965). Rule 41(e) provides a procedure by which a person subjected to an un
lawful search and seizure can request that the court suppress the use of seized property 
m evidence and obtain its return. Fed. R. Crim. P. 41(e). Rule 41(g) requires that such 
property be tangible. Id. 41(g). However, Judge Leventhal found that the equity 
jurisdiction of the court extends beyond this limitation permitting courts to suppress 
confessions as well as tangible property. 122 U.S. App. D.C. at 117, 351 F.2d at 814.

90 See United Stares v. Jones, 140 U.S. App. D.C. 70, 75-76, 433 F.2d 1176, 1181-82 
(1970), cert, denied, 402 U.S. 950 (1971); United States v. United States Dist. Ct., 238 
F.2d 713, 722 (4th Cir. 1956), cert, denied, 352 U.S. 981 (1957); Centracchio v. Garrity, 
198 F.2d 382, 387 (1st Cir.), cert, denied, 344 U.S. 866 (1952).

70 See Benanti v. United States, 355 U.S. 96, 100 (1957); Rea v. United States, 350 
US. 214, 217 (1956); McNabb v. United States, 318 U.S. 332, 347 (1943).

In addition to its inherent supervisory power over the grand jury, 
the district court has inherent disciplinary power over officers of the 
O'urt;66 * * * the court may act summarily to restrain unlawful or oppressive 
activity by its officers®7 For example, where the United States Attorney 
possesses evidence obtained illegally, the court may prohibit the use of 
such evidence in either its own proceedings or those of its appendage, 
the grand jury.®8

These powers, elements of the federal court’s supervisory power over 
rhe administration of criminal justice within its jurisdiction, should be 
exercised only in instances of clear abuse of an individual’s rights.®9 
W here a statute is intended to protect a constitutionally or statutorily 
created right in the criminal justice system, the court should be quick 
to exercise its power of supervision to prevent action in derogation of 
those rights.70 By remaining passive and ignoring legislation enacted to 
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protect a recognized right, the court becomes an accomplice of those 
who willfully disregard the protective measures.71

71 See McNabb v. United States, 318 U.S. 332, 345 (1943); cf. Lee v. Florida, 392 U.S. 
378 (1968).

72See generally McNabb v. United States, 318 U.S. 332, 345 (1943).
73 18 U.S.C. § 3504 (1970). In Evans, Judge Bazelon said that the proceeding pro

vided by section 3504 is “triggered ... by the mere assertion that unlawful wire
tapping has been used against a party ...”----U.S. App. D.C. at —, 452 F.2d at
1247. But see id. at----------- , 452 F.2d at 1265-69 (Wilkey, J., dissenting).

74 Cf. Aiderman v. United States, 394 U.S. 165, 183 (1969). Both Judge Adams and 
Judge Bazelon were willing to rely, for the time being, on the government’s candor 
in replying to a witness’ assertion of illegality. See 450 F.2d at 216; — U.S. App. 
D.C. at —, 452 F.2d at 1247.

75 See Costello v. United States, 350 U.S. 359, 363-64 (1956); Cobblcdick v. United 
States, 309 U.S. 323, 327-28 (1940); West v. United States, 359 F.2d 50, 56 (8th Cir.), 
cert, denied, 385 U.S. 867 (1966). In Cobbledick, the Supreme Court, holding that 
denial of a motion to quash a subpoena duces tecum was not a final decision for appeal,

Therefore, in cases such as Egan, where a witness has asserted that 
his right to privacy has been invaded by the acquisition and use of evi
dence in contravention of the express language of a federal statute, the 
district court should exercise its supervisory power to conduct a pre
liminary hearing to determine whether or not abuse of its authority has 
occurred. Only a summary and expeditious investigation of the witness' 
charge of illegality can guarantee that the express legislative intent to 
protect the constitutional right to privacy and to preserve the judicial 
integrity is being effectuated. To ignore the witness’ claim and permit 
illegally obtained evidence or its fruits to be used by an officer of the 
court before its grand jury would have the same stultifying effect on 
the policy which Congress has embodied in Title III as would affirm
ance of a conviction based upon that same evidence.72

This is not to suggest that the preliminary hearing conducted bv a 
district court must be so extensive as to materially impair the investi
gative function of its grand jury. Such a hearing could be tailored along 
the lines established by Congress in Title VII of the Organized Crime 
Control Act of 19 7 0.73 The United States Attorney would have to 
affirm or deny the witness’ claim of invasion of privacy. If illega1 in
in collection of the evidence is denied, the burden of proof would shift 
back to the witness.74 Such a procedure would not appreciably delay 
the United States Attorney’s presentation of evidence to a grand jury. 
If the witness is satisfied with the government’s denial of unlawful 
action, he will answer the questions propounded to him. If he refuses 
to testify despite the government’s response and if the court accepts the 
government’s response, the judge can then direct the witness to answer. 
If he still refuses to testify, the court can hold him in contempt, thereby 
severing the question from the grand jury proceedings for appeal.75 On 
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appe.il of the contempt conviction, the witness can again raise his claim 
of illegal government activity.

The use of a preliminary hearing to determine the legality of evi
dence which forms the basis for questions asked of a grand jury witness 
is n t a futile and useless interruption of grand jury hearings. Rather 
it is a necessary exercise of judicial supervisory power to insure that 
judicial integrity and the constitutional right of privacy which Congress 
purported to safeguard by enacting Title III are indeed preserved.

1 XVIROXMENTAL LAW—administrative review—National En- 
vironmental Policy Act of 1969 Requires the Federal Agency Charged 

Ultimate Responsibility for a Project to Conduct Comprehensive 
Environmental Impact Studies in Every Important Stage of its Decision 
\ Liking Pro cess—Calvert Cliffs’ Coordinating Committee, Inc. v. AEC, 
— U.S. App. D.C. —, 449 F.2d 1009 (1971).

The Atomic Energy Commission has recently been accused of espous
ing a “single-minded dedication” to nuclear development.* 1 This alleged 
inclination is perhaps most visible in the AEC’s evergrowing concern 
with the construction of nuclear electrical facilities.2 3 In Calvert Cliffs7 
Coordinating Committee, Inc. v. AEC? the United States Court of 
\ppeals for the District of Columbia Circuit harshly criticized the 
\1 C for its emphasis on industrial promotion and its corresponding 

neglect of environmental protection.4 * * The court ruled that the AEC 
stared that a witness has no recourse to the appellate process until he disobeys the 

rders of a district court and is held in contempt. Only then is he severed sufficiently 
from grand jury proceedings to prosecute an appeal. 309 U.S. at 328. Thus, there is 

v he her a grand jury witness may appeal directly a decision on the validity 
of an assertion under section 2515. 18 U.S.C. § 2515 (1970).

1 E/.ergy Report, Calvert Cliffs Decision Requires Agencies to Get Tough With En
vironmental Laws, 3 C.P.R. Nat’l J. 1925 (1971).

- I demnd for nuclear power plants has grown rapidly over the past decade. In 
December 1963, utility companies had contracted to purchase only four nuclear plants. 
By September 1971, the number of nuclear plants ordered was 44. Forbes, Oct. 1, 
1971, at 25.

3 — US. App. D.C. — ,449 F.2d 1109 (1971).
; The court observed that “the very purpose of [the National Environmental Policy

Act] was to tell federal agencies that environmental protection is as much a part of 
their responsibility as is protection and promotion of the industries they regulate.” Id. 
ar —, 449 F.2d at 1122. The District of Columbia Circuit’s criticism of the way in 
which the AEC had been enforcing the Act is only one criticism in a recent series of 
attacks on agency enforcement of federal laws designed to protect the public. See Udall

1 PC, 387 U.S. 428 (1967); Environmental Defense Fund, Inc. v. Ruckelshaus, 142 U.S. 
App. D.C. 74, 439 F.2d 584 (1971); Moss v. CAB, 139 U.S. App. D.C. 150, 430 F.2d 891

19'0); Environmental Defense Fund, Inc. v. HEM’, 138 U.S. App. D.C. 381, 428 F.2d 
1083 (1970).

appe.il
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had failed to adopt the mandate of the National Environmental Policv 
Act of 19695 and would be required to revise its existing rules6 in order 
that they fully comply with congressional requirements. An analysis 
of the impact of this decision requires not only scrutiny of the court's 
reasoning, but also analysis of the AEC’s response to the court’s criti
cisms.

5 42 U.S.C. §§ 4321, 4331-35, 4341-47 (1970).
6 10 C.F.R. § 50, app. D (1971), as amended, 10 C.F.R. § 50, app. D (1972). Appendix 

D was issued by the AEC as its implementation of the Environmental Policy Act of 
1969. There were two other drafts of Appendix D, the first issued on April 2, 1970. 
35 Fed. Reg. 5463 (1970). A later draft was issued on June 3, 1970. Id. at 8594. The 
most recent amendments to Appendix D were promulgated in response to the Calver: 
Cliffs' decision.

7 10 C.F.R. § 50, app. D, A12, A13 (1971), as amended, 10 C.F.R. § 50, app. D. 
UU All, A13, A14 (1972).

app. D, 13 (1971), as amended, 10 C.F.R. § 50, app. D (1972).
M2 U.S.C. § 4332 (1970).
io----U.S. App. D.C. at — , 449 F.2d at 1117.
ii— U.S. App. D.C. at —, 449 F.2d at 1112-15. Section 101 of the Act sets forth 

the substantive policy of the National Environmental Policy Act of 1969 and requires 
the Government to use “all practical means” consistent with national policy to avoid 
environmental degradation. 42 U.S.C. § 4331(b) (1970). The court pointed out that 
this standard is flexible and allows for discretionary decisions by a federal agency. -- 
U.S. App. D.C. at —, 449 F.2d at 1112.

However, the court recognized that section 102 sets up a stricter standard of com
pliance with regard to procedural matters. Id. at---- , 449 F.2d at 1112; see 42 U.S.C.
§ 4332 (1970). This standard—“to the fullest extent possible . . . .’’—is highly inflexible, 
one which Judge Wright explained “must be vigorously enforced by the reviewing 
court.”----U.S. App. D.C. at----- , 449 F.2d at 1114. The Senate expressed the purpose
of this strict compliance provision to be “to make it clear that each agency of the 
Federal Government shall comply with the directives set out in [section 102] unless

In Calvert Cliffs’, petitioners based their arguments on four short
comings of the procedure which the AEC had established. First, they 
contended that paragraphs 12 and 13 of Appendix D7 * of the AEC’s nu
clear facilities regulations were antagonistic to the requirements of the 
National Environmental Policy Act of 1969. These regulations pro
vide that “[wjhen no party to a proceeding for the issuance of a con
struction permit or an operating license for a nuclear power reactor 
or a fuel processing plant raises any [environmental] issue . . . such 
issues will not be considered by the atomic safety and licensing board." s

The National Environmental Policy Act of 1969 requires the federal 
agency with ultimate responsibility for a particular plan of action to 
implement, to the fullest extent possible, procedural safeguards devised 
for the protection of the environment.9 In Calvert Cliffs’, the court 
stated that the Commission’s interpretation of the provisions set out bv 
Congress made “a mockery of the Act.” 10 Judge Wright concluded 
that Congress had intended to require more than a mere gathering of 
materials by federal agencies,11 and was in fact demanding a comprc- 
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hensive consideration of “environmental amenities” along with economic 
and technological factors “through-out the existing agency review 
processes.” * 12 The court ruled that to consider environmental impact “to 
the fullest extent possible,” a federal agency must independently con
sider environmental implications at “every important stage in the de
cision making process . . . where an overall balancing of environmen
tal and non-environmental factors is appropriate.” 13 Applying this 
directive to the AEC decision making structure, Judge Wright con
cluded that the hearing is an “important stage,” providing an indepen
dent inquiry and check on the AEC’s staff recommendations.14 Calvert 
Cliffs3 thus established the AEC hearing board as an indispensable organ 

f the review process and required it to take initiative15 in its review of 
staff findings.16
tnc txjsring law applicable to such agency’s operations does not make compliance pos
sible.’ 115 Cong. Rec. 40,417-18 (1969). The court relied on this distinction throughout 
Cilvert Cliffs’.

A number of interpretations of the purpose of the National Environmental Policy Act
- : 1969 have been proposed. See Donovan, The Federal Government and Environ- 

Control: Administrative Reform on the Executive Level, 12 B.C. Ind. & 
Comm. L. Rev. 541 (1971); Hanks & Hanks, An Environmental Bill of Rights: The 
(nizen Suit and National Environmental Policy Act of 1969, 24 Rutgers L. Rev. 231 
<9'0 ■. Peterson, An Analysis of Title I of the National Environmental Policy Act of 
1'69. 1 I wir. L. Rep. 50,035 (1971); Sive, Some Thoughts of an Environmental Lawyer 
m the Wilderness of Administrative Law, 70 Colum. L. Rev. 612, 643-50 (1970).

12— US. App. D.C. at —, 449 F.2d at 1117; see 42 U.S.C. § 4332 (1970). Judge 
b right stated that “NF.PA was meant to do more than regulate the flow of papers in 
the federal bureaucracy.” — U.S. App. D.C. at —, 449 F.2d at 1117.

U.S. App. D.C. at —, 449 F.2d at 1118. The legislative history demonstrates 
that the Act requires a balancing process encouraging:

the development of procedures designed to insure that all relevant environ
mental values and amenities are considered in the calculus of project de
velopment and decision making . . . that any adverse effects which cannot 
be avoided are justified by some other stated consideration of national policy 
. . . and that any irreversible and irretrievable commitment of resources is 
warranted.

115 Cong. Reg. 29,055 (1969) (remarks of Senator Jackson).
14 - US. App. D.C. at —, 449 F.2d at 1118; see Greene, Safety Determinations in 

Suclear Power Licensing: A Critical View, 43 Notre Dame Law. 633 (1968).
Judge Wright warned the Commission that it must not “sit back like an umpire,” 

bur rather it must take the initiative in considering environmental values “at every 
distinctive and comprehensive stage of the process beyond the staff’s evaluation and 
recommendation.” — U.S. App. D.C. at —, 449 F.2d at 1119.

A '■entiment similar to that echoed by Judge Wright has been voiced in the Second 
f ircmt with respect to the Federal Power Commission.

In this case as in many others, the Commission has claimed to be the rep
resentative of the public interest. This role does not permit it to act like 
an umpire blandly calling balls and strikes for adversaries appearing before 
it; the right of the public must receive active and affirmative protection 
at the hands of the Commission.

Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 620 (2d Cir. 1965).
:*The AFC rules require the hearing board to make an independent finding on the
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Petitioners’ second attack focused on paragraph 11(a) of Appen
dix D,17 18 19 which provided that no nonradiological issue would be deter
mined if the hearing for the facility had been announced prior to 
March 4, 1971. In defense of its rule, the AEC argued that the failure 
of the Act to prescribe an inflexible time limit for compliance implicitly 
allowed the AEC to use discretion in adopting a reasonable implemen
tation schedule. The Commission further explained that the 14 month 
transition period which it established was necessary “to avoid unneces
sary delay in the construction and operation of nuclear power plants 

” 18

sufficiency of information submitted by the applicant when such information concerns 
radiological matters, even in noncontested hearings. See 10 C.F.R. § 2.104(b)(2) (1971 . 
as amended, 10 C.F.R. § 2.104(b) (1972). Specifically referring to the above procedure. 
Judge Wright indicated that “NEPA requires at least as much automatic consideration 
of environmental factors.”----U.S. App. D.C. at----- , 449 F.2d at 1118.

17 10 C.F.R. § 50, app. D, 11(a), as amended, 10 C.F.R. § 50, app. D, U All i 1972 .
18 Brief for Respondents at 41, Calvert Cliffs’ Coordinating Comm., Inc. v. AFC, —

U.S. App. D.C.---- , 449 F.2d 1109 (1972) (No. 24,871). According to the AFC, its
reluctance to permit any delay in either construction or operation of nuclear power 
plants is due to an electric power and fuel crisis throughout the country. Id. at 50. 
In response to this claim Judge Wright stated: “Whether or not the spectre of a 
national power crisis is as real as the Commission apparently believes, it must not I c 
used to create a blackout of environmental consideration in the agency review process.” 
----U.S. App. D.C. at —, 449 F.2d at 1122.

19 ------U.S. App. D.C. at —, 449 F.2d at 1120. Judge Wright may have been too
demanding in implying that compliance was to be immediate. The Council on Environ
mental Quality—established by the National Environmental Policy Act of 1969—set June 
1, 1970 as the date by which federal agencies were required to comply with procedural 
requirements of the Act. 35 Fed. Reg. 774 (1970). Requiring compliance “forthwith” was 
somewhat questionable since at least a reasonable time would be required for a large 
federal agency to make necessary adjustments. However, this issue is academic since 
14 months would almost certainly be considered an unreasonable delay, not only under 
the Council’s standard, but also under Executive Order No. 11,514. 35 Fed. Reg. 4247 
(1970) (requiring compliance with the National Environmental Policy Act of 1969 bv 
June 1970).

20— U.S. App. D.C. at —, 449 F.2d at 1115.
21 See Atomic Energy Act of 1954, ch. 1073, § 1, 68 Stat. 955, as amended, 42 U5.C. 

§ 2239 (1970).
22 Legislative history indicates that originally the primary concern of the AEC was

the control of radiological matters. See S. Rep. No. 1211, 79th Cong., 2d Sess. 1335 (1946).

• • • •
The court rejected both the AEC’s interpretation of the Act and its 

justification for the transition period provision. Concluding that the 
absence of a timetable in the Act required compliance immediately?9 
Judge Wright stated that considerations of administrative difficulty, 
delay, or cost would not be permitted to emasculate the Act.20 Further
more, since a hearing board existed prior to the 1969 Act,21 the inclusion 
of environmental issues in the board’s inquiry would not saddle it with 
an impossible extra workload.22 * Conceding that some transitional period 
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might be necessary, the court stated that the 14 month delay established 
by the Commission was nevertheless inconsistent with the mandate or- 
dering implementation “to the fullest extent possible.” 23

I he Senate report charged the AEC with the responsibility to establish safety and health 
regulations for the specific purpose of minimizing possible dangers resulting from the 
handling and use of radioactive material. See also Power Reactor Development Co. v. 
' /ional Union of Electrical Workers, 367 U.S. 396 (1961); New Hampshire v. 

406 F.2d 170 (1st Cir.), cert, denied, 395 US. 962 (1969); Consolidated Edison 
Co.. 3 A.F.C. 62 (1965); Jersey Central Power & Light Co., 3 A.E.C. 28 (1965).

--— US. App. D.C. at —, 449 F.2d at 1122; see note 19 supra.
-4 10 C.F.R. S 50, app. D, 51 11(b) (1971), as amended, 10 C.F.R. § 50, app. D., 51 All 

':V2.. A number of statutes provide for agency evaluation of environmental factors. 
See, e.g., Water Quality Improvement Act of 1970, 33 U.S.C. 1152, 1155, 1156, 1158, 
Ilz >-75 1970); Air Quality Act of 1967, 42 U.S.C. 1857-1857/ (1970); Environmental 
Quality Improvement Act of 1970, 42 U.S.C. §§ 4371-74 (1970).

25 — US. App. D.C. at —, 449 FJd at 1123.
at —, 449 F.2d at 1123-25. Judge Wright used the example of water quality. 

I W • r Quality Improvement Act of 1970 provides that no federal agency may 
giant a license until the appropriate agency has certified that there is reasonable as- 
surancc that water quality standards will be met. 33 U.S.C. § 1171 (1970). However, 

Act does not provide that such certification under the Act is a final or fully suf
ficient condition for issuance of a license or permit.

27— US. App. D.C. at---- , 449 F.2d at 1123.
' i. J ldge Wright concluded that “[bjccause the Commission cjtz still conduct the 

\'P\ balancing analysis, consistent with [the Water Quality Improvement Act], 
4 of NEPA] does not exempt it from doing so. And it, therefore, must 

obligatory analysis under the prescribed procedures.” Id. at---- , 449
I 2d at 1125; 42 U.S.C. § 4334 (1970). The court required that the final balancing

; :i'u n include any and all environmental harm, even if such harm is less than the 
n aximum harm permitted by the certifying agency. For example, the applicable air 

The petitioners’ third attack was leveled at paragraph 11(b) of Ap
pendix D. which provided that, concerning matters for which there 
was an authorized federal, state, or regional certifying agency,24 the 
\EC would defer completely to such agency and consider its findings 
conclusive proof that no significant adverse environmental effects existed 
in th.it area.25 Confronting this argument, Judge Wright reiterated that 
rhe central purpose of the Act was to ensure that the federal agency 
ultimately responsible for the planned facility make a final case-by-case 
J.termination, after having carefully weighed and balanced the economic 
ind technological benefits against the anticipated environmental costs.26 
The court found that a certifying agency does not perform a compre- 
hensive investigation, balancing costs and benefits, since it merely certi- 
rics that minimum conditions have been met for the grant of a license.27 
The certifying agency approach would be ineffective where “environ- 
mental costs, though passing prescribed standards, are nonetheless great 
enough to outweigh the particular economic and technological benefits 
involved in the planned action.” 28 Therefore, the court held that the
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AEC may not abdicate in favor of a qualified certifying agencv,29 since 
the Commission could provide a different, more comprehensive evalua
tion.30

quality standard might require that a plant emit not more than 10 grams of sulphcr 
dioxide pollutant per each 100 pounds of fuel used and the plant in fact is emitting 
only 9 grams per 100 pounds. Although the standard is met, the AEC would not be 
justified in eliminating the air quality issue from the balancing process. The AFC 
would have to consider the 9 grams as some degree of environmental harm which, in 
combination with other factors, might affect its ultimate decision.

29----U.S. App. D.C. at----- , 449 F.2d at 1123. There is some indication in the legislative
history of the Water Quality Improvement Act of 1970 and the National Environmental 
Policy Act of 1969 that the former was intended to supersede the requirements of the latter 
and that responsibility for environmental control was intended to be placed on the appro
priate certifying agency. See 116 Cong. Rec. 8984 (1970) (remarks of Senator Muskie . 
115 Cong. Rec. 29,052-53 (1969) (remarks of Senator Muskie). The court dismissed this 
argument, invoking the principle that legislative history has no effect where the statu
tory language is clear.----U.S. App. D.C. at —, 449 F.2d at 1126, citing Packard
Motor Car Co. v. NLRB, 330 U.S. 485 (1947); Fairport, P. & F..R.R. v. Meredith, 292 
U.S. 589 (1934); Wilbur v. United States ex rel. Vindicator Consol. Gold Mining Co., 
284 U.S. 231 (1931). Thus, since section 104 of the National Environmental Policy Act 
of 1969 is clear on its face, legislative history is not relevant and the AEC was not 
justified in “the sort of total abdication of responsibility” which it had practiced with 
regard to environmental issues.----U.S. App. D.C. at —, 449 F.2d at 1127.

so----U.S. App. D.C. at —, 449 F.2d at 1123.
31 See New’ Hampshire v. AEC, 406 F.2d 170 (1st Cir.), cert, denied, 395 U.S. 962 

(1969).
32 The Council on Environmental Quality issued the guidelines regarding the appli

cation of the procedural requirements of the National Environmental Policy Act of
1969 to projects undertaken prior to January 1, 1970. These guidelines indicated that, 
“to the fullest extent possible,” the Act’s procedure should be applied to any further 
federal action on such projects. 36 Fed. Reg. 7727 (1971).

33 According to the AEC, 45 plants were already under construction on January 1.
1970 and were currently incomplete. See AEC Issues Amendments to NF PA Rcgula- 
lations, AEC Press Release No. 0-171 (Sept. 24, 1971).

34 10 C.F.R. § 50, app. D, r 1 (1971), as amended, 10 C.F.R. § 50, app. D, AI-A6 
(1972).

35 ----U.S. App. D.C. at —, 449 F.2d at 1127. The court reasoned that in requiring

The final claim of petitioners was that the Commission failed to estab
lish procedures for meaningful consideration of environmental issues 
involving nuclear plants which were in the process of being constructed 
before January 1, 1970, the effective date of the Act. Previously, the 
AEC lacked authority to consider nonradiological issues.31 Therefore, 
the environmental effect and impact of such plants as Calvert Cliffs h id 
never been scrutinized.32 The Commission sought to rectify this situa
tion33 in paragraph 1 of Appendix D, which required the submission 
of an environmental report by the applicant and the subsequent prepara
tion of a detailed statement by the Commission’s Director of Regula
tions.34 However, the court noted that the effect of this provision had 
been agency collection of papers without using them.35 Furthermore, 
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according to paragraph 5 of Appendix D,36 the AEC was not permitted 
t<> take anv action on the basis of the Director’s detailed statement until 
the applicant filed for an operating license. Petitioners claimed that the 
Commission, in refusing to act regardless of the severity of the antici
pated consequences to the environment, had merely collected evidence 
of environmental problems about which nothing is to be done.37 Peti- 
tioners therefore requested that the Commission act immediately upon 
•tceipt of environmental data and halt construction of a nuclear power 
? ant if such a measure could avoid continuing environmental damage.38 
The court granted the petitioners’ request, holding that the commis- 
'ion’s existing procedure did not implement the congressional mandate 
to the fullest extent possible” because it greatly restricted the options 

available to the Commission in any given case.39 * 17
’he \1 C to act on the information received in such cases, it did not impose a retroactive 
r.: hcation of the National Environmental Policy Act of 1969. Id. at------ , 449 F.2d at

The court recognized that some courts had experienced difficulty in deciding 
•i er the National Environmental Policy Act of 1969 applies to federal actions

• vid before January 1, 1970, but distinguished this case, noting that two distinct 
•ages of federal approval, one before January 1, 1970 and one thereafter existed in 

r.o "’her instance. As Judge Wright indicated, it makes no difference whether the initial 
approval was given before the Act’s inception, since acquiring an operating license is 

arlv a federal action which would still “have to pass musrer” under the Act. Id. at 
—, 449 FJd at 1129.

Other decisions have held that the National Environmental Policy Act of 1969 applies 
to facilities initiated prior to January 1, 1970. See, e.g., Zabel v. Tabb, 430 F.2d 199 (5th 

.r. I Vj dredge and fill project); Brooks v. Volpe, 319 F. Supp. 90 (WX). Wash, 
highway); Investment Syndicates v. Richmond, 318 F. Supp. 1038 (D. Ore. 1970) 

high tension electric lines); Texas Comm, on Natural Resources v. United States, 1 
BN. I'xvir. Rep. Dec. No. 1303 (W.D. Tex.), appeal dismissed, 430 F.2d 1315 (5th Cir. 
19'0; (golf course). But see Pennsylvania Environmental Council, Inc. v. Bartless, 315 
!. Supp. 238, 248 (M.D. Pa. 1970) (NEPA not intended to be retroactive). See also 
Vote, Retroactive Application of the National Environmental Policy Act of 1969, 69 
Mich. L. Rev. 732 (1971).

’« 10 C.F.R. 5 50. app. D, H 5 (1971), as amended, 10 C.F.R. § 50, app. D, U A6 (1972).
17 Brief for Petitioner at 24-25, Calvert Cliffs’ Coordinating Comm., Inc. v. AEC,----

VS App. D.C. —, 449 F.2d 1109 (1971) (No. 24.871).
™Id. at 26.

V.S. App. D.C. at —, 449 F.2d at 1129. The court stated that the purpose of 
balancing analysis is “to ensure that, with possible alterations, the optimally bene- 

heia! action is finally taken.” Id. at---- , 449 F.2d at 1123. It seems that an integral part
"f the analysis is an equation balancing the cost of changing to an alternative plan or 
raking corrective action with the amount of environmental harm avoided by such action. 
Delay in taking remedial steps invariably makes the correction considerably more costly, 
since as the plant continues to be built, many corrective steps are precluded by tech
nological and physical practicalities. Thus, the effect of such delay is to pad the “cost- 
of-change” side of the equation unnecessarily, making the possibility of environmental 
harm outweighing the cost of the alternative action remote. See id. at---- , 449 F.2d
>t 1128-29. See also FPC v. Flunt, 376 U.S. 515, 526 (1964); Power Reactor Develop- 
ment Co. v. International Union of Electrical Workers, 367 U.S. 396, 417 (1961) 
Douglas, J., dissenting).
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The court in Calvert Cliffs'9 thus directed the Atomic Energy Com
mission to develop significant procedural improvements in its implemen
tation of the National Environmental Policy Act of 1969. The Com
mission appears to have complied to a certain extent with the letter and 
spirit of the Calvert Cliffs’ decision by revising Appendix D.40 How
ever, the procedural revisions contained in revised Appendix D manifest 
a less than diligent effort on the part of the AEC to implement Judge 
Wright’s directives in several important respects.

40 10 C.F.R. § 50, app. D (1972).
41 ----U.S. App. D.C. at-------------- , 449 F.2d at 1117-19. The concern emerges most

clearly with regard to the necessity of an independent analysis by the AFC’s hearing 
board and in its order that the AEC make its own analysis rather than defer to the 
black and white determination of the certifying agency. See id. at---------- , 449 at
1122-27.

42 10 C.F.R. § 50, app. D, 5151 A1-A14 (1972).
43 Id. at 51 Al.
44 42 U.S.C. § 4332(c) (1970).
45 The National Environmental Policy Act of 1969 applies to all agencies of the 

federal government and to every major federal action that could significantlv effect the 
environment. 42 U.S.C. § 4331 (1970). See Letter from Russell E. Train, Chairman, 
Council on Environmental Quality, to Senator Henry M. Jackson, Nov. 19, 1970, re
printed in 116 Cong. Rec. 38,292 (1970). The letter states that the “National Environ 
mental Policy Act is so general in its language, so innovative in its procedures and so 
all-embracing in the range of Government activities included that, rather than make new 
across-the-board requirements we should evolve appropriate procedures for the various 
major categories of activities involved.” Id.

46 io C.F.R. § 50, app. D, 51 A3 (1972).

For example, the court in Calvert Cliffs’ emphasized its urgent con
cern over the lack of meaningful environmental data analysis.41 Never
theless, revised Appendix D is least effective in this area. The “Basic 
Procedures” section42 informs the applicant as to the content of the 
required environmental report.43 Rather than delineating the specific 
types of data and information necessary for an analysis of a p anncd 
activity’s environmental effects, however, the Commission merely re
states the language of section 102 of the Act.44 While this language 
was expressly made broad enough to be applicable to a wide range of 
federal activities,45 the Commission apparently felt that mere reiteration 
of the general terms of section 102 would sufficiently comply with the 
court’s mandate that the AEC “revise its rules” so as to enable a particu
larized case-by-case analysis of environmental factors.

Paragraph A3, of revised Appendix D illustrates further the Com
mission’s failure to adapt to the spirit of Calvert Cliffs’. This paragraph 
requires that the environmental report submitted by the applicant con
tain “sufficient data to aid the Commission in its development of an 
independent cost-benefit analysis covering the factors specified in this 
paragraph.” 46 Apparently the AEC believes that its “independent" 
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analvsis should rely heavily on the analysis prepared and submitted by 
the applicant.47 This approach does not comport with Judge Wright’s 
language in Calvert Cliffs’ that “NEPA most importantly allows those 
removed from the actual process to evaluate and balance factors on 
their own.” 48 Under the mandate of Calvert Cliffs’, the AEC should 
manifest the same degree of initiative and interest in evaluating environ
mental effects that it exercises with respect to radiological effects on 
other nonenvironmental matters for which it is responsible.49

However, it should be noted that paragraph A6 of revised Appendix D provides
• r . iblic announcements concerning the availability of the applicant’s environmental

on. I J. at f A6. Since this is the first official attempt to involve the public, it is 
suggested that such notice include not only a list of documents that is being main- 

. : for public inspection, but also a summary of the available means for public in
tervention. Furthermore, the Commission is to provide a detailed statement of environ- 
mcntal impact, drafted by the Director of Regulations, to be published in the Federal 
Register. Id. This procedure seems adequate to assure that the AEC will establish an 
effective review system for public comments received.

— U.S. App. D.C. at —, 449 F.2d at 1114.
; J idge Wright stated that “[pjerhaps the greatest importance of NEPA is to require

• . Atomic Energy Commission, and other agencies, to consider environmental issues
' .o they consider matters within their mandate.” Id. at---- , 449 F.2d at 1112. An

examination of the AEC’s procedure with regard to radiological matters illustrates the 
extent to which the Commission oversees these other matters.

1 he AFC rules concerning radiological matters provide for “such inspections of ac- 
mitics as may be necessary or appropriate to effectuate the purposes of the Act and 
regulations thereunder.” 10 C.F.R. § 30.34(e)(4) (1972). Thus, the AEC takes a first 
hand role in evaluating the facility for radiological safety. Even beyond this inspection 
procedure, the Commission dictates numerous other procedures. The applicant is re- 

-d to establish a “radiation safety committee” and to appoint a radiological safety 
advisor to the committee. Id. at §§ 33.13(c) (1),(2). Written emergency procedures 
’ • ’ be submitted to the Commission and an applicant for a license must establish a 
'•.'’cm of regular inspections. Id. at 34.11(c), (d). The staff of the applicant must 
" ike radiological surveys and keep records of these surveys available for inspection by 
’ Commission. Id. at §§ 34.43(c), (d). As an overall control, the hearing board must 
determine the adequacy of the review made by the regulatory staff with regard to radio- 
"g: il matters. See id. at § 2.104(b)(2).

Referring to this last requirement, the court concluded that “NEPA requires at least 
is much automatic consideration of environmental factors.”----U.S. App. D.C. at----- ,
449 F.2d it 1118. Judge Wright seemingly compeled a review for environmental matters 
Mmilar to that given radiological matters.----U.S. App. D.C.----- , 449 F.2d 1114; see
note 48 supra and accompanying text. However, there is a noticeable absence of this 
rypc of regulation in revised Appendix D. If the AEC fails to take such measures, the 
court’s mandate is a hollow one—a mandate assuring consideration and reconsideration 
of data, but not assuring the reliability of such data.

Finally, revised Appendix D leaves unclear what may be the most 
sitiniricant aspect of the Calvert Cliffs’ decision—the exact nature of the 
balancing process. The Appendix requires that the cost-benefit analysis 

balance the environmental effects of the facility and the alternatives 
available for reducing or avoiding adverse environmental effects, as 
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well as the environmental, economic, technical, and other benefits of the 
facility.” 50 The precise nature of the balancing analysis is rendered 
unclear by the AEC’s failure to specify which factors are to be balanced 
against which. If the phrase “as well as” is interpreted to mean “with,” 
the equation would provide that environmental harm be balanced 
against economic, technical, environmental, and other benefits. Such 
a formulation would create an imbalance in favor of the benefit side of 
the scale, unless the formula were to be equalized by requiring economic 
and technological costs to be included as a detriment in the equation.5

50 10 C.F"r7§ 50, app. D, H A3 (1972).
51 The current dispute over a nuclear plant in La Salle County, Illinois, illustrates the 

necessity of equalizing the balancing equation so that all adverse effects—environmental, 
technical, economic, or other—are balanced against all benefits. An environmental • 
group is seeking to prevent plant authorities from utilizing a cooling lake to satisfy 
thermal emission requirements. The alternative procedure suggested by the petitioner 
is the installation of four cooling towers. Although the construction of the towers would 
be more expensive than use of the lake, the towers would require an area of only 600 
acres whereas the cooling lake would cover 5000 acres. Since the land in question is con 
sidered to be high quality farmland, its utilization by the power plant is clearly an 
economic cost. Yet this harm would be excluded by the equation that the AEC has 
apparently formulated—balancing adverse environmental effects against environmental, 
economic, technical, and other benefits of the facility. Gage v. Commonwealth Edison 
Co., Civil No. 71-C-2691 (N.D. Ilk, filed Nov. 9, 1971).

52 See AEC Press Release No. S-21-71 (Oct. 20, 1971) (remarks of AEC Chairman, 
Schlesinger); AEC Press Release No. S-20-71 (Oct. 18, 1971) (remarks of AEC Com
missioner Doub).

As a result of these ambiguities, revised Appendix D raises grave 
doubts about effective environmental protection by the AEC in the 
wake of Calvert Cliffs’. On the one hand, revised Appendix D mav 
represent an effort to circumvent the strict mandate of Calvert Cliffs'. 
On the other hand, if interpreted with concern for environmental pro
tection, the revised rules may offer a sufficient basis for total compliance 
with the Act. In fact, recent statements52 by new Commission appoin
tees reveal that the Commission plans to undertake an effective, practical 
application of Appendix D in order to implement most fully both the 
spirit and purpose of the Act.

The ambiguity of the rule revisions and the unpredictability of future 
Commission policy may render the significance and fate of Calve : 
Cliffs’ uncertain for some time. What is certain, however, is that the 
court in Calvert Cliffs’ mandated in the strongest terms a policy of en
vironmental protection, notwithstanding technological, economic, and 
industrial sacrifice. In light of this decision, the AEC can hardly fail to 
abandon its alleged “single-minded purpose” to nuclear development 
and assume a protective role, thus bringing Commission policy into 
harmony with the goal of the National Environmental Policy \ct of 
1969.
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LOCAL GOVERNMENT—City Size Limitation—Municipal Gov
ernment Attempts to Curtail Growth May Violate Right to Travel.

In a recent referendum the voters of Boulder, Colorado, endorsed a 
resolution directing the city government to curb the city’s growth rate 
pending the completion of a definitive analysis of the optimum popula
tion and growth rate of Boulder.1 This action underscored the grow
ing desire of states and municipalities to avoid the burdens of rapid 
<jr< >wth and increased population by establishing regulations designed to 
slow or halt immigration.2 Although the Boulder study itself may lay 
rhe factual foundation needed before an authoritative analysis of pop
ulation control is possible, this legislative comment will attempt to out- 
iine briefly the justifications for limiting a community’s maximum pop- 
uUtion and will suggest possible constitutional questions posed by such

1 The full resolution reads:
BI IT RESOLVED that the City Government is directed immediately to 
undertake a definitive analysis of the optimum population and growth rate 
for the Boulder Valley. Pending the completion of this analysis and approval 
of programs developed to implement its results, the City Government, work
ing with the County Government, shall take all steps necessary to hold the 
rate of growth in the Boulder Valley to a level substantially below that ex
perienced in the 1960’s and shall insure that the growth that does take place 
shall provide living qualities in keeping with the policies found in the 
Boulder Valley Comprehensive Plan.

Boulder, Colo., Res. 26, Sept. 21, 1971 (copy on file at Geo. L.J.). On November 2, 
-'1, the community rejected a Charter amendment designed to limit Boulder’s popula

tion to 100,000. See Denver Post, Nov. 3, 1971, at 99, col. 3.
■ See, e.g., Aarons, Beset by Immigrants, Oregon Seeks a Halt, Washington Post, Nov. 

22, 19'1, A, at 1, col. 3-4; Andelman, Zoning: “People Please Keep Out!” N.Y. Times, 
Oct. 10, 1971, § 4, at 12, col. 1-6; Lamm, Is Bigger Also Better?, New Republic, June 

1971, at 17; Forbes, June 15, 1971, at 22. In Florida, a statewide water resources con
ference urged the Governor to “stop the boom time philosophy that unlimited growth 
i..s good.” Andelman, supra cols. 2-3. In California, the Tahoe regional planning 
igenev decided that the area’s population should be held to a maximum of 220,000— 
nearly 5 0.000 less than the projected development under present zoning. Id. at col. 3. 
Similar action is taking place in Oregon and Virginia. See Forbes, June 5, 1971, at 23-24.

’SV Unwin, The Town and the Best Size for Good Social Life, in Town Theory 
\nd Practice 80 (C. Purdom ed. 1921).

4 According to one urbanist, the term “green belt” was originally used by Raymond 
Unwm as a synonym for country belt, “a stretch of countryside around and between 
tow ns, separating each from the others, and predominantly permanent farmland and 
parkland . . . .” F. Osborn, Green-Belt Cities 182 (1946). Osborn attributes to Sir 
I bcnczer Howard the concept of using green belts or country belts to limit the spread 

icy.

Community growth limitation has been advocated by city planners 
^ince at least 1921,3 4 but the practical mechanisms for effecting such a 
policy remain in the theoretical stages of development. The most straight-
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around the city in order to restrict the amount of land available for de
velopment. Simultaneous use of low density zoning techniques would 
disperse the population within the circumscribed area.5 A second method 
would be to shift the costs of growth, namely increased costs for edu
cation, parks, recreation, streets, and sewers, directly onto the develop
ers, and indirectly onto the newcomers. Among the techniques for shift
ing the burdens of new development are subdivision ordinances and 
regulations requiring on-site improvements such as streets and gutters, 
dedication of lands for parks and open spaces, cash payment toward 
the construction of parks and school sites, and negotiated land dedica
tion or cash payments as a condition to plat approval.6 Finally, imagi
native uses of the taxing power and city utility rates might be employed 
to discourage growth.7

of towns and assuring their separation, “by zones of country land generally immune 
from building.” Id. at 167. See also E. Howard, Garden Cities of To-morrow (1965); 
D. Mandelker, Green Belts and Urban Growth (1962).

5 Boulder Planning Department, Memorandum, June 3, 1971, at 7, 8 (copy on file at 
Geo. L.J.) [hereinafter cited as Boulder Planning Memorandum]. Low density zoning 
spreads a given population over a greater area; the green belt acts as a barrier to spread. 
The interaction of the two would restrict population density by decreasing the total 
supply of land while increasing the amount required for a single residential unit.

6 See Cutler, Legal and Illegal Methods of Controlling Community Growth on the 
Urban Fringe, 1961 Wis. L. Rev. 370, 385-92. Such requirements can potentially double 
the cost of improved lots. Id. at 386.

7 One such taxing measure is the assessment of land, not at its present market value, 
but in terms of its most productive use under the particular land use plan. Because of 
the increased costs, speculators holding the land would be induced either to develop the 
land, resulting in inner-city development and land use consistency, or to reduce the 
tax by requesting a lower classification. See Boulder Planning Memorandum 9. A similar 
method would increase the taxes on lands classified for early development, while de
creasing taxes on land scheduled for development later or not at all. See Clawson, 
Urban Sprawl and Speculation in Suburban Land, 38 Land Econ. 99, 109-10 (1962). 
Finally, graduated utility rates, based on quantity of use, would discourage large quan
tity users, such as industry, from settling in the area and thus also would dissuade job 
seekers from immigrating. See generally id. at 108-11 (methods of controlling urban 
sprawl); Cutler, supra note 6 (legality of methods used to slow growth).

8 See, e.g., E. Howard, supra note 4; G. Neutze, Economic Policy and the Size 
of Cities (1965); T. Reiner, The Place of the Ideal Community in Urban Planning 
(1963); Clark, The Economic Functions of a City in Relation to Its Size, 13 Econometrica 
97 (1945); Dahir, What is the Best Size for a City?, The American City, Aug. 1951, 
at 104; Unwin, supra note 3. For a thorough bibliography see W. Howard & J. Kracht, 
Optimum City-Size and Municipal Efficiency (Council of Planning Librarians Ex
change Bibliography No. 169, 1971).

Although the concept of an optimum sized city has prompted much 
discussion,8 few studies have analyzed the effect of size on the quality 
of urban life. Conventional thinking is that growth is economically 
beneficial, but recent research suggests that, in an expanding city, op- 
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erarinff costs increase faster than growth rates.9 Although studies on 
urban economics are not conclusive,10 some have shown that increased 
size is associated with disproportionately greater increases in taxes and 
expenditures,11 in private automobile usage, in total required road space 

and thus highway expenditures),12 and in pollution levels.13 At the 
same time, continued growth results in deterioration of the environment 
due to urban sprawl which destroys open space and rural areas,14 and 
depletes the supply of water and other resources. Finally, increased size 
results in human alienation evinced by lack of citizen participation in 
community affairs and by lack of local government responsiveness stem
ming from its inability to determine community needs.15

9 Johnson, Is Population Growth Good for Boulder?, 1971 (copy on file at Geo. L.J.); 
Lamm, rupra note 2; Denver Post, Apr. 22, 1971, at 16, col. 1-4.

'■> Comparisons of city expenditures and revenues in relation to size, population density,
- rate of population change cannot “represent need or the desirable level of public 

services . . . [n]or do expenditures and employment data directly reflect differences 
among cities in such matters as quality or productivity in public functions.” Gabler, 

’.-.fi and Diseconomies of Scale in Urban Public Sectors, 45 Land Econ. 425 (1969). 
Further, such a study cannot reflect variation in the financing arrangements between 
state and city and other local governments, nor the differences in the allocation of 
responsibility for various public services among local governments. Id. at 426.

11 One report concludes that in cities with populations above 100,000 there is a strong 
correlation between increase in size and increase in total expenditures and general 
revenue per capita. Johnson, supra note 9, at 19-21. In another study, however, only 
three out of the eight states studied showed a strong indication of such correlation be- 
nvccn population and expenditures. Gabler, Population Size as a Determinant of City 
Expenditures and Employment—Same Further Evidence, 47 Land Econ. 130, 132 (1971). 
Another study concludes that “there is little if any, demonstrable positive relationship 
' - • n the population size of cities and their levels of expenditure per capita when 
other independent variables are taken into account. . . .” H. Brazer, City Expenditures 
v thf United States 66 (1959).

Per capita road space requirements in the central area of the town increases with 
the size of the town. R. Smeed, The Traffic Problem in Towns 3 (1961). An increase 
in population size also seemingly results in increased per capita expenditures for police 
protection, highways, and other combined common functions. H. Brazier, supra note 
II, at 19.

’ Air pollution is “one of the clearest examples of the increasing cost of living . . . 
in congested areas ...” See Advisory Commission on Intergovernmental Relations,. 
Urban and Rural America: Policies for Future Growth 57 (1968). With the in
creased rate of highway construction resulting from population growth, it is significant 
to note that the White House Council on Environmental Quality counts increased 
pollution and the severance of neighborhoods among the effects of highway construc
tion, In the past several years, federally aided highway construction has displaced ani 
average of 60,000 people per year. Council on Environmental Quality, Second Annual, 
Report 202-03 (1971).

14 Urban sprawl has been criticized as costly, inefficient, unaesthetic, and wasteful 
of ’and. Clawson, supra note 7, at 108. See also Advisory Commission on Intergovern
mental Relations, supra note 13, at 12-13, 59-60.

•’ Tihe individual gains, on the one hand, a certain degree of emancipation or 
freedom from the personal and emotional controls of intimate groups, he loses on the
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Proponents of increased growth argue, however, that it brings new 
money into a region, thereby providing an opportunity to improve the 
material well-being of local residents. They argue further that in towns 
where growth has been encouraged, a reversal in policy would affect 
severely the construction industry and its dependent trades.16 More
over, statutory growth limitation within a city might result in the hap
hazard and uncontrolled development of areas adjacent to the commu
nity.17 Finally, many question whether a community legally can shift 
the burdens of increased population and of such less desirable land uses 
as apartments and multiple-dwellings to other areas.18 Whether the estab
lishment of such a policy would exclude minority and low income seg
ments of the population is an entirely different, yet very troublesome 
question.19

other hand, the spontaneous self-expression, the morale, and the sense of participation 
that comes with living in an integrated society.” Wirth, Urbanism as a Way of Life, 
44 The Am. J. Sociology 1, 12-13 (1938).

See Boulder Planning Memorandum 6.
17 Id. Inconsistent land use controls within and without a community is one of the 

significant factors leading to urban sprawl and haphazard development in growth areas. 
Harvey & Clark, The Nature of Economics and Urban Sprawl, 41 Land Econ. 1, 3 
(1965). “Perhaps the major problem with respect to public regulation of land use in 
sprawl is that a regulatory body may not have control over an entire housing market 
area.” Id. at 3-4. See also Clawson, supra note 7, at 111. The problem might well be 
heightened by strict controls limiting growth within a city’s boundaries.

18 See Comment, Regional Impact of 'Zoning: A Suggested Approach, 114 U. Pa. I.. 
Rev. 1251 (1966).

19 See generally Sager, Tight Little Islands: Exclusionary Zoning, Equal Protection 
and the Indigent, 21 Stan. L. Rev. 767 (1969); Symposium: Exclusionary Zoning, 22 
Syracuse L. Rev. 465 (1971); Note, Exclusionary Zoning and Equal Protection, 84 
Harv. L. Rev. 1645 (1971).

20 The effect of minimum lot size on housing costs and the resultant exclusionary effect 
is debatable. Compare Note, Removing the Bar of Exclusionary Zoning to a Decent
Home, 32 Ohio St. L.J. 373, 380-81 (1971) (lot size restriction leads to discriminatory 
chain reaction) with Williams & Norman, Exclusionary J.and Use Controls: The Case of 
North-Eastern New Jersey, 22 Syracuse L. Rf.v. 475, 496 (1971) (cost of lot does not 
necessarily vary with size).

One of the possible consequences of imposing a maximum population 
ceiling on a community may well be the exclusion of low and moderate 
income segments of the population, as well as racial minorities. The com
bined effect of a green belt and low density zoning is to decrease the 
amount of land available for residential development, resulting in an 
appreciation of land values, and to reduce the number of housing units, 
resulting in increased housing costs. Many low density zoning tech
niques, such as minimum lot and floor size requirements, intrinsically 
increase the cost of residential housing.20 * Appreciation in land values 
plus increased housing costs will exclude from the municipality that seg- 
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went of the population which is unable to pay inflated prices. This ef
fect has been dubbed “exclusionary zoning.” 21 Many commentators22 23 
argue that such use of zoning ordinances by a municipality constitutes 
wealth discrimination and is susceptible to constitutional attack on equal 
protection grounds.

Exclusionary zoning is “zoning that raises the price of residential access to a par
ticular area, and thereby denies that access to members of low-income groups.” Sager, 

j note 19, at 767. See generally National Commission on Urban Problems, 
Bulging the American City 18-20 (1969); President’s Committee on Urban Housing, 
A Decent Home 25, 143 (1969).

— Sager, supra note 19, at 785-93; Note, Exclusionary Zoning and Equal Protection, 84 
Harv. L. Rev. 1645, 1652-53 (1971); Note, Snob Zoning: Must a Man's Henne Be a Castle, 
69 .Mich. L. Rev. 339, 342 (1970); Comment, A Survey of the Judicial Responses to Ex- 

:i io ary Zoning, 22 Syracuse L. Rev. 536, 574-80 (1971).
23 272 US. 365 (1926).
24 /./. at 395. Necto'w v. Cambridge, another zoning case considered by the Supreme 

< rt. reaffirmed the Euclid approach. 277 U.S. 183, 187-88 (1928) (upholding a master’s 
iletenninarion that inclusion of plaintiff’s land in a residential district would not pro
mote the health, safety and general welfare of the community).

25 Simon v. Needham, 311 Mass. 560, 42 N£.2d 516 (1942) (one acre minimum lot re
quirement held valid); Flora Realty & Investment Co. v. Ladue, 362 Mo. 1025, 246
S.W.2d “71 (1952), appeal dismissed, 344 U.S. 802 (1953) (three acre residential zoning 
requirement held valid); Vickers v. Committee of Gloucester Township, 37 N.J. 232, 181 
A.2d 129 G962) (zoning scheme prohibiting trailer parks held valid); Bilbar Con
struction Co. v. Board of Adjustments, 393 Pa. 62, 141 A.2d 851 (1958) (one acre mini
mum lot and minimum frontage requirement held valid).

26 See, e.g., McGowan v. Maryland, 366 U.S. 420, 426 (1961); Fleming v. Nestor, 363 
U.S. 603 , 611 (1960); Rapid Transit Corp. v. New York, 303 U.S. 573, 578 (1938); 
l.indslcy v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911).

21 See Fleming v. Nestor, 363 U.S. 603, 611 (1960).
23 See, e.g.. Loving v. Virginia, 388 U.S. 1, 11 (1967) (miscegenation statute constitutes 

invidious racial discrimination); Harper v. Virginia Bd. of Elections, 383 U.S. 663, 
668 I960) <poll tax constitutes individious wealth discrimination); Bolling v. Sharpe,
347 U S 497, 499 (1954) (school segregation).

Traditionally, zoning ordinances have withstood constitutional attack. 
In Euclid Ambler Realty Co.™ the Supreme Court applied a due 
process analysis and found zoning ordinances in general to be a valid 
exercise of the police power unless “clearly arbitrary and unreasonable, 
having no substantial relation to the public health, safety, morals and 
general welfare.” 24 State courts have followed this abdication to legis
lative prerogative.25

( hallenges to exclusionary zoning on equal protection grounds face 
this same judicial deference to the police power. The traditional equal 
protection test is whether the classification bears a rational relation to 
the governmental interest sought to be preserved,26 or whether it is ar- 
bitrary or lacking in rational justification.27 From this general standard 
have been carved exceptions for “suspect classifications” 28 and for those 
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classifications touching “fundamental rights,” 29 which exceptions shift 
the burden of justification and require a showing of some “compelling 
governmental interest” 30 in support of unequal treatment.

29 See Shapiro v. Thompson, 394 U.S. 618, 638 (1969) (freedom of movement); 
NAACP v. Button, 371 U.S. 415, 439 (1963) (freedom of expression); Bates v. Little 
Rock, 361 U.S. 516, 524 (1960) (freedom of association).

so See Shapiro v. Thompson, 394 U.S. 618, 638 (1969); Loving v. Virginia, 388 U.S. 1. 
11 (1967); Harper v. Virginia Bd. of Elections, 383 U.S. 663, 670 (1966); NAACP v. 
Button, 371 U.S. 415, 439 (1963); Bates v. Little Rock, 361 U. S. 516, 524 (1960).

31 See Sager, supra note 19, at 785-90; Note, Exclusionary Zoning and Equal Protec
tion, 84 Harv. L. Rev. 1645, 1659-61 (1971).

32 See1 Sager, supra note 19, at 786-87; Note, Exclusionary Zoning and Equal Protec
tion, 84 Harv. L. Rev. 1645, 1657-58 (1971). Sager notes the growing awareness of racial 
discrimination as distinguished from the normal discrepancy in individual purchasing 
powers. In addition, the gradational quality of wealth, the de facto nature of wealth 
discrimination, and the remedial nature of poverty militate against the analogy. Sager, 
note 19, supra at 785-87.

33 Wealth discrimination, like racial prejudice, affects social mobility. The effect of 
exclusionary zoning is to reduce the supply of low-cost housing, particularly in the 
suburbs, which in turn affects job opportunities, educational advantages, and results in 
residential segregation along socioeconomic lines. See Sager, supra note 19, at 781-82; 
Note, Exclusionary Zoning and Equal Protection, 84 Harv. L. Rev. 1645, 1663-65 (1971). 
An additional obstacle to application of the compelling interest test is the de Ecto 
nature of wealth discrimination. See Sager, supra note 19, at 778-79. The Supreme 
Court has been hesitant to apply the equal protection clause to de facto wealth dis 
crimination. Seemingly, there is adequate precedent for such an application, but as 
Professor Sager notes, the relevant Supreme Court cases deal with particularly sensitive 
areas—the franchise and criminal process. Sager, supra note 19, at 785; see Harper v. 
Virginia Bd. of Election, 383 U.S. 663 (1966); Douglas v. California, 372 U.S. 353 (1963); 
Griffin v. Illinois, 351 U.S. 12 (1956). Whether the Court is willing to extend its reason
ing to include exclusionary zoning depends in large part upon the value placed upon 
housing, employment, and education as affected by exclusionary zoning.

In an attempt to shift the burden of justification and trigger the com
pelling interest test, writers have urged that the suspect classification 
exception should be extended to include de facto wealth discrimination 
resulting from exclusionary zoning. This argument is based on the 
analogous effects of racial and wealth discrimination.31 Although they 
note the significant differences between race and poverty in the equal 
protection context,32 these writers urge that the social effects resulting 
from wealth discrimination, particularly in the areas of housing and 
employment, so closely approximate the interests sought to be protected 
by prohibiting racial segregation, that similar treatment is warranted.33

The application of the equal protection clause to exclusionary zoning 
is in the forefront of the law, and the impact of this approach in concrete 
situations is unclear. The effect of a policy designed to restrict a com
munity’s population appears to be analogous to the discriminatory effect 
of exclusionary zoning—if the courts are willing to accept the exclusion- 
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arv zoning equal protection argument, it seems clear that the reasoning 
would apply with equal force to population limitation. The unanswer- 
ib’c question at this point is whether, accepting the equal protection 
argument, the reasons for limiting population are, or may become, so 
compelling as to justify unequal treatment of low income families.

Perhaps the most intriguing constitutional implication of city size 
limitation is the possible infringement on the right to travel.34 The over- 
ill purpose and effect of population limitation is to deter the influx of 
new residents, creating a barrier to the free flow of persons.35 Arguably, 
this effect is analogous to the deterrent effect of welfare residency re
quirements recently held unconstitutional by the Supreme Court in 
Sh.ipirov. Thompson.™

The constitutional source of the right to travel, as enunciated in 
Sfo/w, is unclear.37 It has been variously ascribed to the commerce 
clause; ' the privileges and immunities clause of article IV, section two,39 
rhe privileges and immunities clause of the fourteenth amendment,40

4 See generally Z. Chafee, Three Human Rights Under the Constitution of 1787, 
« 187-93 (1956).

3 The techniques used to limit growth involve both the public and private sectors 
of the communit)’. The prospective resident is confronted not with legislation pro
hibiting his residency, but with lack of available housing and employment resulting from 
the reaction of the private sector to governmental policies. It is the curtailment of 
speculative land development and industrial growth through the zoning and taxing 
measures discussed above which deter immigration. See notes 5-7 supra and accom
panying text.

16 394 U.S. 618 (1969). The Court invalidated one year welfare residency requirements 
in Pennsylvania and Connecticut, reasoning that the requirements created two classes 
of need) persons—one granted and the other denied welfare assistance solely because 
of length of residency. Id. at 627. The classification was deemed to constitute in
vidious discrimination touching on the “fundamental right” of freedom of movement.
T. at 631. Under the fundamental right exception, the state must show a compelling 
governmental interest to justify the classification—a justification which was not estab
lished in Shapiro. Id. at 638; see note 30 supra and accompanying text.

I he Court in Shapiro expressly declined to delineate its source. 394 U.S. at 630.
**ld. at 651 (Warren, C.J., dissenting); Edwards v. California, 314 U.S. 160, 172-73 

1941). Because the commerce clause applies only to interstate travel it would be only 
partially effective as a means of challenging a growth limitation policy.

•US. Const, art. IV, § 2; see Ward v. Maryland, 79 U.S. (12 Wall.) 418, 430 (1871); 
Paul v. Virginia, 75 U.S. (8 Wall.) 168, 180 (1868); Corfield v. Coryell, 6 F. Cas. 546, 
552 (No. 3230) (C.C.E.D. Pa. 1823). This provision does not prevent a state from 
distinguishing among its own citizens, but merely “prevents a State from discriminating 
against citizens of another State in favor of its own.” Hague v. CIO, 307 U.S. 496, 511 

1939). Thus, this provision would not apply to infringement on intrastate travel.
40 US. Const, amend. XIV; see Edwards v. California, 314 U.S. 160, 181 (1941) (Doug

hs J., concurring); Twining v. New Jersey, 211 U.S. 78, 97 (1908) (privilege of citizen
ship/. Cases dealing with the right to travel under the privileges and immunities 
clause of the fourteenth amendment have discussed the right in terms of national 
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and the due process clause of the fifth and fourteenth amendments.* 41 The 
decision in Shapiro suggests that the right to travel is found in no single 
constitutional provision, but is an independent, penumbral right,42 anal
ogous to the right of privacy.43

citizenship and the right to travel between states. As Justice Jackson stated in his con
curring opinion in Edwards:

This Court should . . . hold squarely that [the right to travel] is a privilege 
of citizenship of the United States, protected from state abridgement, to 
enter any state of the Union, either for temporary sojourn or for the estab
lishment of permanent residence therein and for gaining resultant citizenship 
thereof. If national citizenship means less than this, it means nothing.

314 U.S. at 183. The historical background of the privileges and immunities clause of 
the fourteenth amendment with regard to movement between the states would appear 
to limit its application to interstate migration.

41 U.S. Const, amends. V, XIV; see Shapiro v. Thompson, 394 U.S. 618, 669-71 (1969) 
(Harlan, J., dissenting); Aptheker v. Secretary of State, 378 U.S. 500, 505-06 U964 
(fifth amendment); Kent v. Dulles, 357 U.S. 116, 125 (1958) (fifth amendment). See 
generally Z. Chafee, supra note 34, at 192-93; Steinbach, Constitutional Protection ior 
Freedom of Movement: A Time for Decision, 57 Ky. L.J. 417 (1968). In his dis
senting opinion in Shapiro, Justice Harlan rejected the equal protection rationale of the 
majority and urged instead that, if freedom of movement is indeed a fundamental 
right, it should have its source in the due process clause of the fifth amendment. 59-*
U.S. at 671. In regard to state action under the fourteenth amendment he said:

When, as in Williams v. Rhodes . . . and the present case, a classification 
is based upon the exercise of rights guaranteed against State infringement 
by the Federal Constitution, then there is no need for any resort to the 
Equal Protection Clause; in such instances, this Court may properly and 
straightforwardly invalidate any undue burden upon those rights under the 
Fourteenth Amendment’s Due Process Clause.

Id. at 659, citing Williams v. Rhodes, 393 U.S. 23 (1968). Although Justice Harlan 
spoke in terms of interstate travel, language in the fifth amendment right to travel 
cases implies a broader scope, applicable not only to foreign and interstate travel, but to 
intrastate travel as well. In Kent v. Dulles, the Court stated that “the right to travel 
is a part of the ‘liberty’ of which the citizen cannot be deprived without due process 
of the law under the Fifth Amendment.” 357 U.S. 116, 125 (1958). In Aptheker, the 
Court described the right to travel as a “personal liberty protected by the Bill of 
Rights,” a right “closely related to rights of free speech and association . . . ." 378 
U.S. 500, 516-17 (1964).

42 The application of the equal protection “compelling interest” test indicates that the 
right to travel has assumed a preferred position. 394 U.S. at 638; see Note, Shapiro v. 
Thompson: Travel, Welfare and the Constitution, 44 N.Y.U.L. Rev. 989, 997 (1969).

43 See Griswold v. Connecticut, 381 U.S. 479 (1965).
44 394 U.S. at 629.

In Shapiro, the Court found that one year welfare residency require
ments would infringe on the right to travel. The infringement consisted 
of the indigent’s hesitation, upon the knowledge “that he must risk mak
ing the move without the possibility of falling back on state welfare as
sistance during his first year of residence,” to migrate.44 In dissent, Jus
tice Harlan termed this interference an indirect and insubstantial ob
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stacle to free movement and migration.45 City growth limitation, how
ever, presents lack of housing, the inability to pay for housing, and lack 
of employment46 as seemingly substantial deterrents to movement. It is 
therefore arguable, at least, that a municipal policy which restricts mi
gration into the city has a more substantial effect on freedom than do 
welfare residency requirements.

45 Id. at 676 (Harlan, J., dissenting).
See notes 5-7, 35 supra and accompanying text.

47 C.S. Const, amends. V, XIV; see Z. Chafee, supra note 36, at 191-92.
48 See 394 U5. at 676 (Harlan, J., dissenting).
49 ( refill reading of Shapiro indicates that the holding was based on the hypothetical 

that someone might have been deterred from migrating as a result of the residency 
requirement. See Shapiro v. Thompson, 394 U.S. 618 (1969).

50 Concord Township Appeal, 439 Pa. 466, 268 A.2d 765 (1970); Girsh Appeal, 437 
Pa. 237, 263 A.2d 395 (1970); National Land & Investment Co. v. Easttown Township 
I’d. of Adjustment, 419 Pa. 504, 215 A.2d 597 (1965); see Washburn, Apartments in the

If the right to travel is indeed fundamental, its guarantee would be ef
fectuated best by inclusion of that right in the term “liberty” as read 
in the due process clause of the fifth and fourteenth amendments.47 As- 
suming that these amendments are its source, a balancing test, weighing 
rhe impact of the city’s regulations on the right to travel and the gov
ernmental interest served, might be used to determine the constitutional- 
irv of size limitations.48 The impact on the right to travel would seem 
s ibstantial, and the justifications for city limitation may not be suffi- 
cient to warrant the infringement of the right to travel. At this point 
in time, however, any conclusion is purely conjectural.

There are in addition several practical problems involved in attack- 
;ng citv size limitation on these grounds. First, it is difficult to isolate 
mv one regulation as the object of constitutional attack because infringe
ment results from the total impact of a wide range of measures. Sec- 
■ndlv, because the real deterrent to migration is the unavailability of 

housing and job opportunities, it is difficult to specify exactly when an 
individual’s right to travel has been infringed. It is unclear whether en- 
icuncnt of such a policy alone, creating the potential for infringement, 
is enough to open the regulations to challenge.49 A possible alternative 
b that one must show actual deterrence from residing in the controlled 
city as a result of the limitation policy. Finally, the appropriate remedy 
for infringement of the right to travel is yet to be determined. A policy 
of restriction is effectuated by disparate governmental mechanisms and 
To by the private sector. A court either might enjoin enforcement of 
■he policy or interfere with the individual mechanisms.

Courts have not squarely confronted the issue of growth limitation. 
However, in a series of potentially far-reaching decisions,50 the Supreme 
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Court of Pennsylvania has focused upon a municipality’s attempt to 
freeze its population. In the leading case of National Land ez Investment 
Co. v. Easttown Township Board of Adjustment?1 the Supreme Court 
of Pennsylvania held invalid a four acre minimum lot requirement in a 
residential district. Going beyond the precise issue of the case, the court 
declared that “a zoning ordinance whose primary purpose is to prevent 
the entrance of newcomers in order to avoid future burdens, economic 
or otherwise, upon the administration of public services and facilities 
can not be held valid.” * 51 52 53 *

Suburbs: In re Appeal of Joseph Girsh, 74 Dick. L. Rev. 634 (1971); Comment, The 
Pennsylvania Supreme Court and Exclusionary Suburban Zoning: From Bilbar to 
Girsh—A Decade of Change, 16 Vill. L. Rev. 507 (1971).

51 419 Pa. 504, 215 A.2d 597 (1965). The court found the evidence insufficient to 
support the township’s contention that the four acre requirement was necessary to insure 
proper sewage disposal and protect the township’s water supply, to alleviate the burden 
of additional traffic on an already inadequate road system, to preserve the character of 
the area, and to present the township’s historical sites in a traditional setting. Id. at 
525-31, 215 A.2d at 608-12. Hence, there was no reasonable relationship between the 
zoning and the health, safety, morals, or general welfare of the community. Id. at 522, 
215 A.2d at 607.

52 Id. at 532, 215 A.2d at 612. The court said in part:
The township’s brief raised (but, unfortunately, does not attempt to answer) 
the interesting issue of the township’s responsibility to those who do not 
yet live in the township but who are part, or may become part, of the 
population expansion to the suburbs. Four acre zoning represents I'ast- 
town’s position that it does not desire to accommodate those who are 
pressing for admittance to the township unless such admittance will not 
create any additional burdens upon governmental functions and services. 
The question is posed whether the township can stand in the way of the 
natural forces which send our growing population into hitherto unde
veloped areas in search of a comfortable place to live. We have con
cluded not.

Id. But see Lee Jackson Development Corp. v. Board of Supervisors, No. 3839 (Cty. 
Ct., Va., Mar. 22, 1972). In Lee Jackson Development Corp., the county rejected 
the developer’s request that its property be rezoned from a three-acre lot size to a 
“planned community” designation in preparation for the development of a new planned 
community of 13,000 residents. Id.; see Washington Post, Mar. 23, 1972, § A, at 1, 
col. 2. The court, while not specifically ruling on the issue of growth limitation, held 
that the timing of the growth is “wholly within the discretion of the legislative body” 
and that the economic effect of substantial growth on schools, hospitals, and police and 
fire protection may be considered in reaching a zoning determination. No. 3839 (Cty. 
Ct., Va., Mar. 22, 1972).

53 437 Pa. 237, 263 A.2d 395 (1970).
Mid. at 244, 263 A.2d at 398.

In Girsh Appeal?3 the court held a zoning scheme unconstitutional 
for its failure to provide affirmatively for apartment use and declared 
that a township may not limit its population to those living in single 
family housing—“in effect freezing the population at present levels." 1 
The court reasoned that a municipality, pressed with a demand for 
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apartments, “must provide for apartments in its plan for future growth; 
it cannot be allowed to close its doors to others seeking a comfortable 
place to live." 55 Where a community is in the path of development, “it 
sh >uld not be heard to say that it will not bear its rightful part of the 
burden." 56 Unfortunately, the court laid no foundation for its holding; 
essentially it assumed the conclusion.

Id. at 245, 263 A.2d at 398-99.
MW.

439 Pa. 466, 268 A.2d 765 (1970).
'Id. at 474, 268 A.2d at 768.

59 Id. at 475, 268 A.2d at 769.
Several commentators have criticized the Pennsylvania approach. See Walsh, 

Are Local Zoning Bodies Required by the Constitution to Consider Regional Needs?, 
3 Coss. I . Rev. 244, 250 (1971); Washburn, supra note 50, at 647-49; Williams & 
\<>rn hi, i.vprj note 21, at 498-99; Note, The Responsibility of Local Zoning Authorities

■ Nonresident Indigents, 23 Stan. L. Rev. 774, 779-81 (1971); Note, Regional Impact
■ / ; A Suggested Approach, 114 U. Pa. L. Rev. 1251, 1253-54 (1966); Comment, 

/ ■ ■ Pennsylvania Supreme Court and Exclusionary Suburban Zoning: From Bilbar to 
Girsh—4 Decade of Change, 16 Vill. L. Rev. 507, 529-31 (1971).

' .S ¿c/ctj.'.'v Harr, Regionalism and Realism in Land-Use Planning, 105 U. Pa. 
L. Rf.v. 515 (1957); Walsh, supra note 60; Note, Regional Impact of Zoning: A Suggested 
Approach, 114 U. Pa. L. Rev. 1251 (1966).

& See Comment, Standing to Appeal Zoning Determinations: The “Aggrieved Person”

The combined forces of the National Land and Girsh cases culminated 
in Concord Township Appeal57 where the Pennsylvania Supreme Court 
declared broadly that:

The implication of . . . National Land is that communities must 
deal with the problems of population growth. They may not re
fuse to confront the future bv adopting zoning regulations that 
effectivelv restrict population to near present levels.58

The effect of such a policy, the court explained, is to force those de
manding entrance to live in another community, “not a decision that 
Concord Township should alone be able to make.” 59 *

How many other courts will adopt the Pennsylvania reasoning is un
certain.-" Courts traditionally have not required zoning authorities to 
consider a measure’s impact outside the community.61 In addition, the 
language in the cases is conclusory—it fails to provide an adequate legal 
basis for the expansion and application of its reasoning. Moreover, the 
cases arose when landowners sought to overturn the restrictive zoning 
in order to develop their land; therefore, the question of whether out
siders may challenge growth limitation policies remains unanswered.62 
Finally, in these cases the issue of growth limitation was raised only 
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tangentially; the court lacked a full record on which to base a well-con
sidered analysis of the justifications of growth limitation.

Many communities across the country are beginning to realize that 
“growth for growth’s sake” may be an undesirable goal—that increased 
population may indeed jeopardize a community’s quality of life. To as
sume tacitly that a community may not limit its size is to ignore un
wisely the real and substantial burdens imposed upon a community by 
developers inviting growth and by newcomers seeking a more comfort
able place to live. It is ironic that the newcomers in fact may destrov 
the very value they seek to gain—a quality community life. What is 
needed, and what the Boulder experience may well provide, is study and 
experimentation in city size limitation. What is needed as well is analy
sis by the legal community, beyond the rhetoric of exclusionary zoning, 
of the constitutional ramifications of growth limitation.

Requirement, 64 Mich. L. Rev. 1070 (1960); Note, Extending Standing to Nonresident! 
—A Response to the Exclusionary Effects of Zoning Fragmentation, 24 Vand L. Rev. 
341 (1971).



BOOK REVIEW
Navasky, Victor S. Kennedy Justice. New York, N.Y.: Atheneum, 

1971. Pp. 482. $10.00.

Victor S. Navasky, one of the handful of American journalists both 
concerned about and trained in the law, has provided a beautifully writ
ten, exquisitely detailed study of the “decision-making process” in the 
Justice Department during Robert F. Kennedy’s tenure as Attorney 
General.

Readers should not be put off by that academic-sounding description. 
This is an intellectually exciting account of the impact of the most pas
sionate of the Kennedys upon a Department long dominated by the bu
reaucratic conservatism of J. Edgar Hoover, buffeted by eyeball-rattling 
confrontations with southern sheriffs and governors, and torn by pain
ful decisions whether to prosecute loyal family friends and political al
lies. In equal measure, the book recounts the changes wrought in the 
young and legally inexperienced Kennedy by his encounters with the 
endlessly resourceful Hoover, with the extraordinarily talented men who 
served as Kennedy’s subordinates, and with the—for him—incipient prob
lem of civil rights. The facts are not drawn from the library, but come 
largely from the personal recollections and files of the participants. 
Thanks to Navasky’s industry, his considerable sophistication concern
ing legal and political matters, and his writing skill, the book rings un
mistakably true.

Part of the book’s force stems from the author’s wise decision to nar
row his focus to the period between Kennedy’s appointment in 1961 and 
his brother's assassination in November 1963, and to those departmental 
activities which had the Attorney General’s personal interest—a limita
tion, we are told, which excluded antitrust and internal security and 
which prevents a comparison of the antitrust policies of the Kennedy 
and Nixon Administrations. Not covered were the Attorney General’s 
time-consuming role as presidential advisor on issues ranging from 
domestic politics to national security, or his massive post-assassination 
campaign to achieve passage of the Civil Rights Act of 1964.

Navasky utilizes several themes, each of which may be said to be both 
interesting and somewhat labored, to organize and make coherent the 
facts he unearthed. First, he asserts, and documents reasonably well, that 
Kennedy was both beneficiary of and hostage to his brother’s Presidency. 
This special relationship to the White House gave him a political “clout” 
shared by few if any of his 63 predecessors. But Navasky argues that it 
also acted as a brake upon his freedom for important decisions—whether to

1 B75 ]
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abide J. Edgar Hoover; how hard to press the South on civil rights; what 
position to take on reapportionment; whether to be merciful to an old 
family friend and White House aide tragically embroiled in a pattern of 
unintentional tax evasion. Each decision had to be weighed in terms of the 
impact the decision might have upon his brother’s political fortunes. A 
skeptic might, of course, question the uniqueness of Kennedy’s situation. 
Did John Mitchell enjoy any less White House “clout” than Kennedy? 
Did he manifest any less concern for the impact of departmental de
cisions upon his President’s reelection prospects? If Kennedy was the 
“maximum Attorney General,” as Navasky concludes, Mitchell must 
have been “supermax.”

A second pervasive, and more original, theme is Navasky’s contention 
that “Kennedy Justice” was the product of the intersection and inter
action of three quite different “codes.” First, there was the intensely 
bureaucratic code of Hoover’s FBI. Controlling over 40 percent of the 
Department’s personnel and budget, the secret society called the FBI 
valued above all else its own institutional preservation and that of its 
leader—even when it was at the expense of the Department or the public. 
One example—agents were to concentrate on investigating easy crimes 
like auto theft, where the Bureau could statistically demonstrate year- 
to-year progress, but avoid civil rights and organized crime, where 
results were less sure and the Bureau’s carefully cultivated relationship 
with local law enforcement officials might be strained. Navaskv de- 
scribes with insight the awesome arsenal of techniques, semantic and 
otherwise, which the Director developed to ensure that no Attorney 
General, not even the President’s brother, could penetrate the wall 
around his FBI or exert much influence over its policies or personnel, 
as well as the shrewd tactics used by Kennedy and his staff to wheedle 
a grudging measure of cooperation out of the Bureau.

Navasky breaks new, and more questionable, ground in perceiving 
and identifying a second code, that of the “Ivy League gentlemen" on 
Kennedy’s staff. Only Francis Biddle among Kennedy’s predecessors 
gathered so glittering an array of subordinates. Consider, for example, 
the stature of such high Kennedy staffers as Byron White, Ramsey 
Clark, Archibald Cox, Burke Marshall, Nicholas Katzenbach, John 
Douglas, William Orrick, and Louis Obcrdoefer. Navaskv argues that 
Kennedy’s star recruits brought with them an elitist code that combined 
technical mastery of the law and scholarly respect for and devotion to 
legal procedures and institutions with the conviction that law has a role 
to play in vindicating individual rights and effectuating liberal social 
policies, but that this role could best be achieved through patience and 
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compromise. This was the code of the public spirited corporate lawyer 
fr< the “right" Manhattan or Washington law firm; of the lawyer who 
hid achieved academic success at Harvard or Yale or Chicago, served as 
law clerk to a respected judge or Justice, distinguished himself profes- 
sionallv as litigator or negotiator, and who could not refuse to render 
jublic service when called. These men also brought with them, and be- 
ieved in. the rhetorical baggage of their profession—the importance of 

separation of powers, independence of the judiciary, procedural due 
process, and of the restraints which “federalism” imposes upon the 

iti<>n il government in its dealing with the states. So far the perception 
is hardly*  controversial.

1 In fairness, and characteristically, Navasky does not ignore the price. He notes 
that even if the tactics of Sheridan’s “Get Hoffa Squad” were tolerable when con- 
trolled by a Kennedy (this reviewer does not concede that they were), they set 
precedents available to less scrupulous men. And the very idea of a “Get Hoffa Squad,” 
as Xavasky observes, raises substantial questions of propriety.

J

But Xavasky argues that these same high-minded qualities made Ken- 
nedvs’ corporate lawyers ill-suited to engage in rough and tumble con
frontations with the likes of Bull Connor, George Wallace, or Ross 
Barnett. Kennedy’s gentlemen lawyers assumed, at least at the outset, 
th it when a governor or other responsible official gave his word, it would 
be kept. At crucial times they accepted at face value promises from 
apparently’ responsible state and local officials, only to find that they 
had been out-maneuvered by men whose word in fact meant very little. 
Moreover, in Navasky’s judgment, their loyalty to federalism led Ken- 
nedy's “Ivy Leaguers” to demand too little from the South, where 
‘ states' rights" was only an excuse to preserve old ways.

The author contrasts these gentlemanly “failings” with the perform
ance of the more modestly credentialed men Kennedy chose to lead the 
v ir on organized crime and to “get” James Hoffa. Excepting Nate 
Lewin, w hose intellectual and professional attainments stood out even 
in Kennedy's Justice Department, there were no Ivy Leaguers here. 
Under the leadership of non-lawyer Walter Sheridan, these battles were 
fought with the gloves off, and with relatively few procedural scruples. 
l*he  only test was that of results.

J

This reviewer is not convinced by the thesis that Kennedy’s civil 
rights performance suffered in comparison with the results obtained 
against organized crime and against Hoffa, or that this stemmed from 
rhe greater “toughness” of the non-Ivy Leaguers. How durable, after 
all, were the alleged successes in Kennedy’s war on organized crime 
and Hoffa? And what price was paid?1 Having closely observed Ram
sey Clark in the private practice of law, this reviewer also doubts the
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facile premise that Clark and company were too “tender-minded" to 
deal with Wallace, Connor, or Barnett. If Kennedy’s other “gentlemen" 
were as tough and shrewd as Clark, they were a tough lot indeed.

The third code, in Navasky’s trilogy, is that of the Kennedys—charis
matic in style, familial in organization, and passionate in devotion to the 
popular causes of the day. Here, the author has carried his analytical 
framework too far—for this third code amounts to little more than 
the personality and style of Kennedy himself.

But to question aspects of its analytical framework is not to disparage 
the book, or its value. For Navasky’s real contribution lies in the wealth 
of detail which he provides about how decisions were made—and un
made—at Justice.

Among the subjects upon which he sheds unusually full light, fre
quently in the language of contemporaneous memoranda and telephone 
transcripts, are the details of Kennedy’s dealings with Hoover, the ex
tent to which Kennedy and his staff knew of the FBI’s wiretapping and 
bugging activities, the negotiations with southern officials during the 
civil rights confrontations, and the reasons for the Department’s rela
tively undistinguished record in filling federal judgeships—especiallv in 
the South. Perhaps the most unusual cameo is that of Kennedy’s struggle 
with his constitutional authority, Cox, the Solicitor General, about how 
the Attorney General should argue his very first case, and first Supreme 
Court case—Gray v. Sanders.2

Less well known problems also attract Navasky’s interest, with less 
even results. Kennedy’s Department had to make several prosecutorial 
decisions which were extremely painful personally both to the Attorney 
General and to his family. There was, first, the decision to prosecute 
for tax evasion former Harvard Law School Dean James Landis, who 
had helped Kennedy’s father become SEC Chairman, the Kennedy boys 
become law students, and the Kennedy millions to multiply. Landis was 
both an intimate family friend, and Special Assistant to the President. 
The decision was complicated by Landis’ fragile mental and physical 
health. Were it not for Landis’ ties to the Kennedys, it is likely he would 
not have been prosecuted. But events took on a life of their own, and 
there was concern about inviting Republican charges of a “cover-up." 
Landis was prosecuted and convicted. He died an apparent suicide.

Nearly as painful was the decision to prosecute New York State 
Judge Vincent Keogh, the brother of Congressman Eugene Keogh. The 
Congressman was a vitally important Kennedy backer at the 1960 con
vention, attorney for the Kennedy family in New York City, and

2 372 U.S. 368 (1963).
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close friend of Kennedy’s father and brother. The pressures to spare 
Judge Keogh were enormous, but—shored up by Byron White—Ken
nedy did not buckle. Keogh was tried before one of the nation’s most 
able trial judges, Edward Weinfeld, and was convicted of attempting 
to bribe a federal judge in an ugly conspiracy involving an assistant 
United States Attorney and Mafia figure Tony “Ducks” Corallo.3

Apart from the vivid account of how important decisions were made 
in Kennedy's Justice Department, perhaps the most useful lesson in 
Xavaskv’s book is its implicit reminder that the personal qualities 
of those who head our major power centers are crucially important. 
Justice was, at the same time, an enormous bureaucracy substantially 
immune to influence from the Attorney General, and an instrument 
able to assume the coloration of a strong-willed leader. Regardless of 
who the Attorney General is, decisions are made every day in Washing
ton and throughout the country by individual Justice Department at- 
mrnevs, investigators, and other employees who were in the Depart- 
n ent before the Attorney General came and will be there after he leaves. 
S ine of these persons bring great humanity, while others, personal 
ambition to the process of deciding who is prosecuted and who is not, 
what techniques to employ in gathering evidence, what tactics to use 
in seeking convictions, and what penalty to demand at sentencing.

But as Kennedy Justice demonstrates, even in a Department with 
«•ver 30,000 employees and a budget which, in the days before Justice 
entered the hardware-dispensing business, approached half a billion dol- 
iars. there are profoundly anti-bureaucratic forces at work. Major de
cisions are often made by a small group of close friends. The decency 
ind humanity of the Attorney General and his principal subordinates, 

• •r rhe lack thereof, color the entire Department.
f inally, the book provides valuable insight into the response of the 

Department to a climate of constant crisis. No one can read Kennedy 
Justice without sensing that Kennedy and his staff had come to the De
partment because that was where the “action" would be. If there were 
any “typical" experience under Kennedy, it was for an aide to stop in 
to chit with the Attorney General on a Friday afternoon only to find 
himselt on his way to help pacify a racial confrontation in a southern 
cirv. or to advise local counsel on the tactics to be used in a major crimi-

Onlv here has Navasky’s net proven fallible. Documents filed in one of the in
terminable post-conviction proceedings ordered by the United States Court of Appeals 
for the Second Circuit in the Keogh case disclose facts on the departmental struggle 
with this case of which Navasky was apparently unaware. See United States v. Keogh, 
289 F. Supp. 265, 270-71 (S.D.N.Y. 1968).
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nal prosecution. Crisis and confrontation were what “Kennedy Justice” 
was about, and no one shrank from them.

Today at Justice, however, crisis and confrontation are too often 
viewed as abnormal—and to be feared. There is a lame faith that today’s 
crisis will go away, and that the Attorney General staff will soon be able 
to relax and do the job which they came to Washington to do—that is, 
to help re-elect the President and to preside in leisurely fashion over 
the routine administration of the Department’s affairs, until one gets 
the call to join a corporate law department, or Wall Street firm, run 
for office in one’s home town, or retire to the bench. This is the legacy 
left to us from “Kennedy Justice.”
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