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CONSTITUTIONALITY OF PRETRIAL DETENTION

Hermine Herta Meyer*

In -part two of a two-part article examining the constitutionality of 
the pretrial detention provisions of the District of Columbia Court 
Reform and Criminal Procedure Act of 1910, Dr. Meyer discusses 
the role of the fifth and fourteenth amendments upon this issue. Trac
ing the historical development of the concept of due process both in 
England and the United States, Dr. Meyer concludes that the due 
process clauses of the fifth and fourteenth amendments properly apply 
to procedural safeguards only and that the recent expansive interpre
tation of due process to embrace substantive rights is unwarranted. 
Dr. Meyer also considers arguments that pretrial detention runs afoul 
of equal protection and the so-called presumption of innocence ac
corded a criminally accused individual. In an Appendix the author 
examines the bail provisions of several European countries. In part 
one of her article, appearing in Issue V of the Georgetown Law 
Journal, Dr. Meyer examined the historical origins of bail, its develop
ment in English law, its subsequent introduction into American law 
in the colonial period, and into the Constitution.

Constitutional Issues

DUE PROCESS OF LAW

In order to be able to determine whether there is any justification 
for the claim that pretrial detention violates “due process of law,” it 
is necessary to examine what this constitutional provision really means. 
In Jenkins v. McKeithen,* 1 Mr. Justice Marshall quoted from the Court’s 
opinion rendered by Chief Justice Warren in Hannah v. Larche the 
following words concerning due process: “ ‘Due process’ is an elusive 
concept. Its exact boundaries are undefinable, and its content varies 
according to specific factual contexts.” 2 In these two cases the Su
preme Court dealt with due process in an elusive manner indeed, be
cause it applied two different standards of due process to two almost 
identical proceedings.

• Attorney, Office of the Deputy Attorney General, U.S. Department of Justice. 
Formerly Legal Adviser to the Embassy of Switzerland. Member of the Bar of New 
York, of the District of Columbia and of the United States Supreme Court. LL.B., New 
York University. Dr. jur. (doctor uturiusque juris) University of Zurich, Switzerland. 
The views expressed in this article are those of the author and do not necessarily re
flect the position of the Department of Justice.

1 395 U.S. 411, 426 (1969).
2 363 U.S. 420,442 (1960).
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Hannah v. Larche concerned an attack on the constitutionality of 
the investigative proceedings of the Civil Rights Commission. The 
complainants were registrars of voters in Louisiana. They contended, 
in substance, that the Commission was investigating criminal charges 
made against them, namely alleged deprivation of Negro voting rights, 
and that the procedural rules governing the Commission’s investigation 
denied them their constitutional right of being informed of the specific 
charges, and their rights of confrontation, cross-examination, and full 
representation by counsel.3

3 Id. at 421-22, 440 n.16.
4 Id. at 441.
5 Id. at 441-42.
6 Id. at 442.
7 Id. at 443-44. The Court printed a compilation of the rules of procedure governing 

the investigative proceedings of a representative group of administrative and executive 
agencies, presidential commissions, and congressional committees in an Appendix cover
ing 31 pages. Id. at 454-85.

Chief Justice Warren, speaking for the Supreme Court, pointed out 
that the Commission’s only purpose was to find facts which might sub
sequently be used as the basis for legislative or executive action, but 
that it did not adjudicate.4 The Court stated the constitutional ques
tion involved as follows:

The specific constitutional question, therefore, is whether persons 
whose conduct is under investigation by a governmental agency 
of this nature are entitled, by virtue of the Due Process Clause, to 
know the specific charges that are being investigated, as well as 
the identity of the complainants, and to have the right to cross- 
examine those complainants and other witnesses.5

The Supreme Court held that such rights are not constitutionally 
required in investigative proceedings.6 It went on to say:

The investigating process could be completely disrupted if in
vestigative hearings were transformed into trial-like proceedings. 
. . . Fact-finding agencies without any power to adjudicate would 
be diverted from their legitimate duties and would be plagued by 
the injection of collateral issues that would make the investigation 
interminable....

Far from being unique, the Rules of Procedure adopted by the 
Commission are similar to those which . . . have traditionally gov
erned the proceedings of the vast majority of governmental in
vestigating agencies.7
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Jenkins V. McKeithen concerned an attack by a member of a labor 
union on the constitutionality of a 1967 Louisiana statute8 which created 
the Labor-Management Commission of Inquiry for the purpose of 
investigation and finding facts relating to violations of criminal laws 
in connection with labor-management relations. The proceedings pro
vided for in the Act were almost identical with those of the Civil Rights 
Commission under attack in Hannah v. Larche.

8 La. Rev. Stat. § 23:880 (Supp. 1972).
9 Jenkins v. McKeithen, 286 F. Supp. 537, 538 (E.D. La. 1968).
1« Id. at 540; see 42 U.S.C. 1975-1975e (1970).
11 Jenkins v. McKeithen, 395 U.S. 411 (1969).
12 Id. at 427.
13 La. Rev. Stat. § 23:880.7 (A) (Supp. 1972).
14 395 U.S. at 427.
™ld. at 431.
16 Id. at 438, 442-43 (Harlan, J., dissenting).

On the strength of Hannah, a three judge court held that the Lou
isiana Act was constitutional.9 The court said:

The Act here in question was obviously carefully drafted with 
Hannah in mind. Its provisions are carefully tailored along the 
lines of the statute creating the Commission on Civil Rights . . . 
which was at issue in Hamah, and we conclude that the holding 
there is completely dispositive of the constitutional question here 
involved.10

Nevertheless, the Supreme Court reversed.11 It did not overrule 
Hannah; on the contrary, it expressly reaffirmed its decision in that 
case.12 To justify such inconsistency, the Court attempted to distin
guish Jenkins from Hannah. In spite of the clear language of the 
Louisiana statute that “the Commission shall have no authority to and 
it shall make no binding adjudication . . . ,” 13 the Court declared that 
“the Act, when analyzed in light of the allegations of the complaint, 
makes it clear that the Commission exercises a function very much akin 
to making an official adjudication of criminal culpability.” 14 The Court 
indicated that if the Louisiana Commission “is designed to and does 
indeed act in the manner alleged” in appellant’s complaint, then it might 
fail to meet the requirements of due process.15 As Justice Harlan re
marked in his dissenting opinion, Mr. Justice Marshall’s discussion of 
the constitutional issues “leaves radiations which are, at least, unclear,” 
because the Court’s opinion did not directly say that any of the Com
mission’s procedures were unconstitutional.16 If it had, then this would 
have cast a broad shadow of doubt over the propriety of long standing 
procedures of many state and federal agencies.
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Evidently, what the Court did was to use due process as a device to 
declare unconstitutional or, as here, cast severe constitutional doubts on, 
a law it did not like.11 Mr. Justice Black criticized this tendency 
sharply in his dissenting opinion in the Winship case.* * * * * * 18 He pointed out 
that the Supreme Court had used the notion of “natural law due 
process” to free itself from the limits of a written Constitution and set 
itself loose to declare any law unconstitutional that “shocks its con
science,” deprives a person of “fundamental fairness,” or violates the 
principles “implicit in the concept of ordered liberty.” 19

tilt should be noted that Justices Black and Douglas dissented in Hannah v. Larche.
363 U.S. at 493 (Douglas & Black, JJ., dissenting). In Jenkins v. McKeithen, they
reasserted their opinion that Hannah should be overruled. See 395 U.S. at 432 (Douglas
& Black, JJ., concurring). It was their belief that a person under investigation for a
crime may be denied the right of confrontation and cross-examination only by the
grand jury. See 363 U.S. at 497-99 (Douglas & Black, JJ., dissenting).

18In re Winship, 397 U.S. 358, 377-86 (1970) (Black, J., dissenting).
19«. at 381-82.
20 352 U.S. 432 (1957).
21 It must be measured “by the whole community sense of decency and fairness that 

has been woven by common experience into the fabric of acceptable conduct. It is on 
this bedrock that this Court has established the concept of due process.” M. at 436.

22 361 U.S. 234 (1960).
23 Id. at 246, citing Betts v. Brady, 316 U.S. 455, 462 (1942).
24 316 U.S. at 462.
25 See Gideon v. Wainwright, 372 U.S. 335, 339, 345 (1963).

A perusal of Supreme Court cases of more recent date shows that 
there does not seem to be much clarity as to the meaning of due process. 
For instance, in Breithaupt v. Abram,20 the Court said that due process 
is measured “by the whole community sense of decency and fairness.” 21 
In Kinsella v. United States ex rel. Singleton22 the Court said that due 
process has to do “with the denial of that ‘fundamental fairness, shock
ing to the universal sense of justice,’ ” citing Betts v. Brady.23 As the 
Court there said, concepts of “denial of fundamental fairness, shocking 
to the universal sense of justice,” may vary according to the circum
stances.24 They certainly have varied among the members of the 
Supreme Court, as the Court itself has shown by overruling Betts v. 
Brady.25 Does anyone still wonder why Chief Justice Warren and 
other members of the United States Supreme Court ended up finding 
the concept of due process “elusive?”

Because of this confusion, it may be helpful to trace the historical 
meaning of “due process of law” and, if possible, the intent of the 
framers when they included the clause in the United States Consti
tution. Such an endeavor seems to be timely, because Chief Justice 
Burger has promised the Nation to return to the language of the Con-
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stitution rather than to follow doubtful precedents.26 Thus there appears 
to be hope that the Supreme Court, instead of being guided by such 
uncertainties as the “universal sense of justice” or “the whole com
munity sense of ‘decency and fairness,’ ” or the “shocks the conscience” 
test, may revert to a practice of the past and let the language of the 
Constitution in its historical setting be its guide.

26 In Coleman v. Alabama, the Chief Justice said:
With deference, then, I am bound to reject categorically Mr. Justice Har
lan’s and Mr. Justice White’s thesis that what the Court said lately controls 
over the Constitution. While our holdings are entitled to deference I will 
not join in employing recent cases rather than the Constitution, to bootstrap 
ourselves into a result, even though I agree with the objective of having 
counsel at preliminary hearings. By placing a premium on “recent cases” 
rather than the language of the Constitution, the Court makes it dangerously 
simple for future Courts, using the technique of interpretation, to operate 
as a “continuing Constitutional convention.”

399 U.S. 1, 22-23 (1970) (Burger, C.J., dissenting). A similar promise was made by 
the late Justice Black in his dissent in In re Winship—“I shall not at any time surrender 
my belief that that document [the Constitution] should be our guide, not our own 
concept of what is fair, decent and right. ... As I have said time and time again, I 
prefer to put my faith in the words of the written Constitution itself rather than to 
rely on the shifting, day-to-day standards of fairness of individual judges.” 397 U.S. 
358, 377-78 (1970) (Black, J., dissenting); cf. Erie R.R. v. Tompkins, 304 U.S. 64, 79 
(1938).

27 28 Edw. 3, c. 1, 3 (1354).
28 The original text reads: “Itemqe nul homrne de quel estate ou condition qil soit 

ne soit oste de terre ne de tenement ne pris nemprisone ne desherite ne mis a la mort 
saunz estre mesne en respons par due proces de lei.” Id. c. 3.

The Historical Origin of Due Process. Historically, the mean
ing of due process of law is neither vague nor elusive. The words 
par due proces de lei, translated “by due process of law,” appeared for 
the first time in chapter three of King Edward Ill’s confirmation of 
“the Great Charter, and the Charter of the Forest, and all other statutes 
before this time made and used.” 27 Chapter three reads as follows: 
“Item, That no man of what estate and condition that he be shall be 
ousted from his land nor from his tenement, nor taken, nor imprisoned, 
nor disinherited, nor put to death without being brought in answer 
by due process of law.” 28

The language of chapter three was derived from chapter 39 of the 
Magna Carta of 1215, which King John conceded to the Barons at 
Runymede. It reads in its original language:

Nullus liber homo capiatur vel imprisonetur, aut disseisiatur, aut 
utlagetur, aut exuletur, aut aliquo modo destruatur, nec super eum 
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ibimus, nec super eum mittemus, nisi per legale judicium parium 
suorum vel per legem terrae.29

29 W. McKechnie, Magna Carta, A Commentary on the Great Charter of King 
John 375 (2d ed. 1914) [hereinafter cited as McKechnie],

30 See id. at 381.
31 “The practice of granting writs of execution without trial in the courts appears 

to have been common, so as to have become one of the chief grievances of the baronage 
and commonalty against King John.” M. Bigelow, History of Procedure in England 
155 (1880).

32 See McKechnie 385-86. McKechnie criticizes Coke’s “vicious method” of distorting 
the meaning of the text of the Magna Carta. Id.

33 Id. at 377-79.
84 References to the proof jury appear in the Magna Carta under the original name of 

inquisitio (in chapter 36: “pro brevi inquisicionis de vita vel membris”) and recognitio 
(in chapter 18: “[r]ecognitiones de nova dissaisina, de morte antecessoris, et de ultima 
presentacione"). These recognitiones had been brought over from Normandy by 
Henry II. H. Brunner, Die Entstehung der Schwurgerichte 298 (1872) (The Origin of 
the Jury) [hereinafter cited as Brunner, Schw.]; C. Haskins, Norman Institutions 
200-01 (1918). They gave defendants in actions concerning land the right to apply to 
the King for a recognitio for the purpose of proving their claim. Recognitio, recog- 
noscere, means the verdict of the jurors and therefore was also used as a synonym for 
inquisitio.

Translated, this reads: “No freeman shall be taken and imprisoned, or 
disseised, or outlawed, or exiled, or in any way destroyed, nor will 
we go upon him, nor will we send upon him, except by the lawful 
judgment of his peers and by the law of the land.” It should be noted 
that the Latin text makes a distinction between vel and aut. Aut means 
“or,” but vel can be translated as “or” as well as “and.” In this context 
vel undoubtedly means “and,” and if so translated and seen in the 
light of the old procedure, chapter 39 offers no particular difficulty of 
interpretation.30 Its object was to compel King John to promise for 
the future that he would refrain from resorting to execution without 
a regular court procedure.31 Consequently, no free man should be 
arrested and detained—that is, no one should be detained as a prisoner— 
without the lawful judgment of his peers and per legem terrae, nor 
ousted from his estate, nor outlawed, nor in any way destroyed, nor 
should the king go personally, nor send his men, to use violence against 
a freeman unjudged and uncondemned.32

Per judicium parium, by judgment of his peers, meant that every 
judgment must be rendered by the accused person’s equals, not by a 
person of inferior rank.33 It had nothing to do with trial by jury, 
since neither the word trial nor the jury as an adjudicative body—the 
so-called trial jury—existed at that time.34 If at all, the famous chapter 
39 of the Magna Carta may have referred to proof—not trial—by jury 
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in the words per legem terrae, commonly translated as “by the law of 
the land.”

Lex terrae at that time had a technical meaning. The Norman legal 
sources used the expression leges for the modes of proof. Thus the 
ordeal was called lex apparens or mantfesta, the compurgation oath 
lex disraisinae or lex probabilis, the judicial duel lex ultrata, proof by 
record, that is, by the testimony of witnesses concerning recorded 
transactions which they had been selected to witness, lex recordationis?1' 
The proof procedure of these formalistic folk laws was the lex terrae?6

35 Brunner, Schw. 177-95; McKechnie 83-85; J. Thayer, A Preliminary Treatise 
on Evidence at the Common Law 200-01 (1898) [hereinafter cited as Thayer],

33 Brunner, Schw. 180, 254. See also Thayer 201.
37 See Meyer, Constitutionality of Pretrial Detention, 60 Geo. L.J. 1139, 1146-47 (1972).
38 See id. at 1148-49. See also Assize of Clarendon, art. 12, reprinted in W. Stubbs, 

Select Charters 144 (2d ed. 1874) [hereinafter cited as Stubbs]. In translation, article 12 
of the Assize of Clarendon provides that if any one is captured who has in his posses
sion the fruits of robbery or theft, if he is of bad fame and has an evil testimony from 
the public, and has no warrant, he shall not have law. And if he shall not have been 
publicly denounced because of the possession which he has, he may go to the water— 
the ordeal of water.

38 See note 31 supra and accompanying text.
40 McKechnie 379.
41 Brunner, Schw. 177-78,180, 254.

The party to whom proof had been awarded, usually the defend
ant, had to give pledge, vadiare legem, that he would make his law, 
facere legem, that is, go to the proof. It was very important for him 
to have his law, habeat legem?1 Without it, he had no possibility to 
defend himself against an accusation. A person captured in the act or 
under similar circumstances could not have his law, non babeat legem, 
that is, he had no right to answer and to prove; conviction and execu
tion immediately followed capture.35 * 37 38 In all other cases it had always 
been the sacred right of a freeman to have his law. King John had 
violated this right through his writs of execution.39 In chapter 39 of 
the Great Charter he was forced to promise to the freemen of England 
that their person and property would be protected from his arbitrary 
will by the rule that execution should be preceded by a judgment of 
equals and by the lex terrae. If interpreted according to its technical 
meaning, in criminal cases, per legem terrae meant by the time hon
ored test of compurgation, battle, or ordeal.40 41 The term lex did not 
merely signify a mode of proof but represented a definitive decision 
of the question to be proved. When proof by inquisitio—or jury—en
tered into Norman procedure, it became known as the lex inquisitionis. 
But it was usually distinguished from the leges of the formalistic pro
cedures which alone formed the lex terrae?1
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Whether or not lex terrae as used in chapter 39 of the Magna Carta 
included proof by inquisitio has been a matter of much discussion in 
later centuries. In any event, in the context of chapter 39, lex terrae 
referred to proof procedure. Considering the nature of the proof pro
ceedings at that time, Bigelow is probably correct when he says that 
per legem terrae simply required judicial proceedings according to the 
nature of the case.42 These were at that time compurgation, duel, or 
ordeal in criminal cases; compurgation, duel, charters, witnesses, or 
recognition in property cases.43

42 See M. Bigelow, supra note 31, at 155 n.3.
«Id.
44 See note 34 supra.
45 Brunner, Schw. 469-74.
46 Id., 2 F. Pollock & F. Maitland, The History of English Law Before the Time of 

Edward I, at 589 n.2 (2d ed. 1898) [hereinafter cited as Pollock & Maitland]; Thayer
68.

4? See Thayer 68 n.2.

By 1215, the date of the Magna Carta, proof by inquisitio or recog- 
nitio in certain civil actions was well established. It was expressly men
tioned in chapter 18 of the Magna Carta.44 In criminal cases, proof by 
inquisitio was not yet in use. However, its beginnings were already 
mentioned in chapter 36. It provided that in the future nothing shall 
be given or taken for a writ of inquisition of life and limbs—pro brevi 
inquisicionis de vita vel membris—but it shall be granted freely and 
never denied.

As Brunner showed in his fundamental work on the origin of the 
jury, the penetration of the proof jury into criminal procedure took 
place without a violent break with the principles of the old folk laws.45 46 * 
It happened by way of the exceptions.48 The rigid folk laws permitted 
only one final way of proof, and therefore knew only an admission 
or denial of the accusation. If the accused neither admitted nor denied, 
but had another reason why the accuser should not prevail, an “excep
tion” as the Romans called it, he had no way of proving it. Beginning 
in 1194, the Rotuli Curiae Regis recorded a number of cases in which 
the defendant pleaded an exception to the accusation and requested 
proof by jury inquest, either with consent of the opposing party, that 
is by the jurata, or by purchasing a writ from the King.

The writ most frequently used for this purpose was the writ de 
odio et atia.41 For instance, a person who was appealed—privately 
accused—for the death of a man pleaded that the appeal had been 
brought out of spite and hate in order to disinherit or otherwise injure 
him and asked for a writ to permit him to prove this by the inquest of 
the jury. If the jurors’ verdict confirmed the allegation of the accused, 
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the appeal was dismissed. If the verdict did not confirm the allegation, 
the appeal took its course and the accused had the right to prove in 
accordance with the old folk laws, that is, in accordance with the lex 
terrae. The writ de odio et atia was the more common English name 
for the writ de vita vel membris mentioned in chapter 36 of Magna 
Carta.48 To be permitted to put himself on the patria, the country, for 
his proof, that is, to prove by the inquest—jury—was a privilege for 
which the defendant had to purchase permission in the form of a writ 
of inquisition from the King. After chapter 36, proof by inquisition 
became a right whenever the defendant asked for it.

48 See McKechnie 361. The expression inquisitio ad vite vel membrorum appears in 
Norman sources. See Brunner, Schw. 474. In 1231 twelve jurors who had given a 
verdict as to whether an appeal was false were asked “quo waranto fecerunt sacramen- 
tum illud de vita et membris sine waranto Dom Regis.” 2 Bracton’s Notebook 457, 
case 592.

49 1 Pollock & Maitland 559; 2 id. at 652.
50 3 Edw. 1, c. 12 (1275).
51 “[T] hat he should be put in a house on the ground in his shirt, laden with as 

much iron as he could bear, and that he should have nothing to drink on the day when 
he had anything to eat, and that he should drink water which came neither from 
fountain nor river.” Y.B. Horwood 30 & 31 Edw. 1, at 530 (1303).

Four years later, in 1219, the ordeals were abolished in England in 
compliance with a decree adopted by the Fourth Lateran Council of 
1215 for the Church. In England the use of the ordeals had been espe
cially extensive because proof by judicial combat had been unknown 
before the Norman conquest. Therefore, there was a need to fill the 
void left by the prohibition of the ordeals, and proof by the country
jury—seemed the natural replacement. But so strongly was the theory 
maintained that the accused was entitled to have his law, the lex terrae, 
and did not have to accept proof by witnesses, the lex inquisitionis, 
that proof by jury could only be ordered by the judge if the defendant 
asked for it. The crown avoided the difficulty partly by treating the 
indictment for lesser crimes as equivalent to a conviction.49 But in 
cases of serious crimes the crown began to adopt barbarous measures 
to compel consent. In 1275, the Statute of Westminster I50 directed 
that notorious felons who refused to put themselves on the inquisition 
for felonies before the Justices at the suit of the King should be put 
“en la prison forte et dure, come cears qui refusent estre a la commune 
ley de la tere”—in a strong and hard prison like those who refuse to stand 
to the common law of the land. This became the peine forte et dure, 
an atrocious torture for those who refused to plead. It is described in 
the case of John de Dorley and Sir Ralph Bloyho.51
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This situation lasted until 1772, when a statute62 directed that such 
persons should be treated as if convicted by verdict or confession. 
Only then was the accused deprived of his right to “have his law”— 
la ley de la tere, the lex terrae, the law of the land—that is, his claim to 
ordeal as the ancient method of proving his innocence.63 Finally, in 
1827, another statute64 directed the court to enter a plea of not guilty.66

52 An Act for the More Effectual Proceeding Against Persons Standing Mute on 
Their Arraignment for Felony or Piracy, 12 Geo. 3, c. 20 (1772); see Thayer 77-78.

5® McKechnie 341-42.
54 An Act for Further Improving the Administration of Justice in Criminal Cases in

England, 7 & 8 Geo. 4, c. 28 (1827).
58 The reason for enduring this horrible torture was the doctrine that one who had

not been convicted did not forfeit his lands. McKechnte 341-42; Thayer 77 n.l.
86 Meyer, supra note 37, at 1186-87.
811 W.S. Holdsworth, A History of English Law 485 (3d ed. 1923) [hereinafter

cited as Holdsworth] .
82 Id. at 486-87.

In spite of this theoretical reverence to the original meaning of per 
legem terrae in connection with proof by jury in criminal cases, the 
term gradually assumed a more general interpretation in the fourteenth 
century as equivalent to “by due process.” Interestingly enough, this 
happened largely for the purpose of asserting the supremacy of the 
jury procedure, which was the procedure of the common law courts, 
over an even newer procedure which had developed in the King’s 
Council under the influence of the ecclesiastical procedure.

The King’s Council dealt with many cases in which the common law 
courts were unable to give relief.66 The common law had become 
increasingly rigid and formalistic and unable to develop along equitable 
lines, and the procedure in the common law courts was cumbersome 
and costly. In contrast, the procedure in the King’s Council was 
simple, speedy, and informal. It proceeded by bill or petition, accom
panied by examination of the parties and witnesses.67 However, the 
Council often used its great powers in an arbitrary manner to benefit 
powerful individuals. Moreover, the lawyers resented the wide juris
diction of the Council because it encroached upon their province. In 
addition, the Council was identified with the Crown and its prerogatives 
and therefore viewed by Parliament with much suspicion.68

For these reasons, Parliament and the lawyers sought to secure 
the supremacy of the common law by instituting a number of 
petitions and statutes designed ostensibly to guard against the exercise 
of arbitrary power by the King. They either thought or pretended 
to think that chapter 39 of the Magna Carta fulfilled this purpose. Thus, 
in 1331 there was an enactment “that no man . . . shall be attacked by 
any accusation, nor forejudged of life or limb, nor his lands, tenements, 52 * 54 * * * * * * * 
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goods, nor chattels seised into the King’s hands against the Form of the 
Great Charter, and the law of the land.” 59 60 61 A further attempt to re
strict the procedure of the King’s Council in favor of the common law 
was made in 13 50.®°

59 5 Edw. 3, c. 9 (1331).
60 Whereas it is contained in the great charter of the franchises of England, 

that none shall be imprisoned nor put out of his freehold, nor of his fran
chises nor free custom, unless it be by the law of the land; it is accorded, 
assented, and established, that from henceforth none shall be taken by 
petition or suggestion made to our lord the King, or to his council, unless 
it be by indictment or presentment of good and lawful people of the same 
neighborhood where such deeds be done, in due manner, or by process 
made by writ original at the common law; nor that none be out of his 
franchises, nor of his freeholds, unless he be duly brought into answer and 
forejudged of the same by the course of the law; and if anything be done 
against the same it shall be redressed and holden for none.

25 Edw. 3, st. 5, c. 4 (1350).
61 28 Edw.' 3, c. 3 (1354); see note 27 supra and accompanying text.
62 See Meyer, supra note 37, at 1183.
63 37 Edw. 3, c. 18 (1363).

Finally, in 1354, came the statute cited above that no man “shall be 
ousted from his land or tenement, nor taken nor imprisoned, nor dis
inherited, nor put to death, without being brought in answer by due 
process of the law.” G1 The right to answer meant the right to answer 
to the accusation and, in case of a denial, to have a proof procedure.62 
Consequently, the 1354 enactment meant exactly the same as the fa
mous chapter 39 of the Magna Carta that every man’s person and prop
erty would be protected against arbitrary rule, and that he could only be 
deprived of life, liberty, and property pursuant to regular court pro
ceedings. “By due process of law” meant exactly what it said, and 
was the same as was formerly expressed by the term per legem terrae, 
by the law of the land.

Why the King chose to use the expression “due process of law” rather 
than the term “law of the land” is open to interpretation. It is very 
probable that he wanted to escape the interpretation that the law of the 
land meant the procedure of the common law to the exclusion of the 
new procedure. This interpretation finds support in a statute of 1363 
where the procedure in the King’s Council was clearly acknowledged 
as due process. The statute provided that in order to protect people 
against persons making false suggestions to the King out of malice or 
otherwise, anyone who proceeded by suggestions in the Council had to 
give surety, and if his suggestion was found evil, he was to incur the 
same punishment that the other should have had.63

Evidently the commons were persistent, because in 1368 a statute 
enacted “by the request of the commons by their petitions” found it 
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necessary to specify that the proceedings the commons wished to 
recognize as legal were those “according to the old law of the land.” 64 
The commons again had complained that false accusers had made 
their accusations out of revenge and for personal gain, and that some 
persons so accused had been taken, and others were made to appear 
before the King’s Council “by writ, and otherwise upon grievous pain 
against the law.” The King assented “that no man be put to answer 
without presentment before justices, or matter of record, or by due 
process and writ original according to the old law of the land: and 
if any thing from henceforth be done to the contrary, it shall be void 
in the law and holden for error.” 65

Notwithstanding this prohibition to proceed by suggestion, a statute 
was passed in 1393 which again made clear that the procedure in the 
King’s Council continued to be recognized as a lawful procedure. The 
statute provided that people compelled to come before the King’s 
Council or in the Chancery by writs founded on untrue suggestions 
should be entitled to damages according to the discretion of the Chan
cellor.68 While the medieval protests and statutes never succeeded in 
limiting the large powers of the King and his Council, they were used 
by the lawyers of the seventeenth century in their fight against the 
prerogatives of the King, especially against his unlimited discretionary 
powers to make arrests.67

In 1628, in the Proceedings in Parliament relating to the Liberty of 
the Subject, which followed Darnel's case,68 chapter 39 of the Magna 
Carta, as renewed in 9 Henry 3 (1225), received a great deal of atten
tion. The discussions, however, made clear that the then members of 
the English Parliament no longer understood the procedural terms of 
the Great Charter. Thus, Littleton explained that “lawful judgment 
of his peers” meant “by a jury of peers, ordinary jurors,” 69 although 
the trial jury had not yet come into existence in 1215.70 He said

6442 Edw. 3, c. 3 (1368). ’
65 Id.
66 17 Rich. 2, c. 6 (1393).
67 See Meyer, supra note 37, at 1187-89.
68 See id. at 1184-86; 3 T. Howell, State Trials 59-234 (1809) [hereinafter cited as 

Howell] .
69 3 Howell 86.
70 See 1 Pollock & Maitland 173 n.3. “For a legal instrument to call the verdict of 

recognitores [jurors] a judgment, would have been as gross a blunder in 1215 as it 
would be at the present time.” Id. See also McKechnie 393. “The barons would have 
repudiated trial by jury if they had known it. They desired [here as in chapter 21] that 
questions affecting them should be ‘judged’ before fellow barons, and in the normal 
case, by the duellum. They would have scorned to submit to the verdict of ‘twelve 
good men’ of their own locality. Their inferiors must have no voice in determining 
their guilt or innocence.” Id.
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Law of the land must of necessity be understood in the nation, 
to be due process of law, and not the law of the land generally, or 
otherwise it would comprehend bond-men [whom we call Villain] 
who are excluded by the word ‘Liber’; for the general law of the 
land doth allow their lords to imprison them at their pleasure 
without cause, wherein they only differ from the freemen in re
spect of their persons, who cannot be imprisoned without a 
cause.71

71 3 Howell 86.
72 Id. at 151-53.
73 R. Mott, Due Process of Law 8 (1926).
74 Id. at 8-9.
75 Id. at 9-13.
76 Md. Declaration of Rights art. XXI (1776), reprinted in 3 F. Thorpe, The Fed

eral and State Constitutions, Colonial Charters, and Other Organic Laws 1688
(1909) [hereinafter cited as Thorpe]; Mass. Declaration of Rights art. XII (1780), 
reprinted in 3 Thorpe 1891; N.H. Bill of Rights art. XV (1784), reprinted in 4 
Thorpe 2455; N.Y. Const, art. XIII (1777), reprinted in 5 Thorpe 2632; N.C. Declara
tion of Rights art. XII (1788), reprinted in 5 Thorpe 2788; Pa. Declaration of Rights 
art. IX (1776), reprinted in 5 Thorpe 3083; S.C. Const, art XLI (1778), reprinted in 
6 Thorpe 3257; Va. Bill of Rights § 8 (1776), reprinted in 7 Thorpe 3813.

77See 9 Henry 3, c. 29 (1225). Maryland’s Declaration of Rights provided “[tjhat 
no freeman ought to be taken, or imprisoned, or disseized of his freehold, liberties, or 
privileges, or outlawed, or exiled, or in any manner destroyed, or deprived of his life, 
liberty or property, but by the judgment of his peers, or by the law of the land.” Md. 
Declaration of Rights art. XXI (1776), reprinted in 2 Thorpe 1688. North and South 
Carolina’s provisions were identical. See note 76 supra.

All through the debate, it was apparent that law of the land was no 
longer clearly understood. But they all understood due process of law 
as a procedural term. The controversy was merely whether due proc
ess of law included only the procedure of the common law, as some 
wanted it interpreted, or, as the Attorney General maintained, “any 
due and regular proceedings of law.” 72

“The Law of the Land” and “Due Process of Law” in American Con
stitutions. The American colonists were given the “rights of
Englishmen” in the earliest charters of colonization.73 Under this 
blanket provision they claimed the protection of the Magna Carta, 
although none of its privileges and rights seems to have been expressly 
granted by the King.74 It is, however, interesting that the language of 
the Great Charter’s chapter 39 began to appear in colonial laws.75 76

At the time of the adoption of the United States Constitution, eight 
of the original 13 states had included provisions based on chapter 39 
of the Magna Carta in their constitutions.78 Some of them followed the 
version of 9 Henry 3, chapter 2977 almost verbatim. Massachusetts and 
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New Hampshire78 had similar provisions in slightly more modern lan
guage. Pennsylvania and Virginia simply said “that no man be deprived 
of his liberty, except by the law of the land or the judgment of his 
peers.” 79 All these states had in common that the place of those pro
visions was among articles, or even in the very same article, providing 
for procedural protections.80

78 See note 16 supra.
19 See note 76 supra.
80 Massachusetts, New Hampshire, Pennsylvania, and Virginia placed these provisions 

in the same article granting procedural protections. See note 76 supra.
81 Article 13 of the New York constitution of 1777 provided “That no member of 

this state shall be “disfranchised, or deprived of any rights or privileges secured to 
the subjects of this state by this Constitution, unless by the law of the land, or the 
judgment of his peers.” N.Y. Const, art XIII (1777), reprinted in 5 Thorpe 2632.

82 See 1 C. Lincoln, Constitutional History of New York 173, 522 (1906); notes 
104-111 infra.

83 1 Stat. 52 (1787).
84 5 J. Elliot, Debates on the Adoption of the Federal Constitution 131 (1907).
85 It contained the following provision:

6. Resolved, That all acts of the United States in Congress, made by virtue 
and in pursuance of the powers hereby, and by the Articles of Confedera
tion, vested in them, and all treaties made and ratified under the authority

The New York constitution of 1777 also had a provision using some 
of the language of chapter 39 of the Magna Carta.81 It was obviously 
connected with political rights.82 But without exception, all the con
stitutions of the original states which contained provisions based on 
chapter 39 of Magna Carta used the term law of the land. The North
west Ordinance of July 13, 1787, also contained a provision in section 
14, article two, that “[n]o man shall be deprived of his liberty or prop
erty, but by the judgment of his peers, or the law of the land . . . .” 
However, the same article also assured the inhabitants of the territory 
that they would always be entitled to the benefits of judicial proceed
ings according to the course of the common law.83

When on May 29, 1787, the first draft of the Federal Constitution, 
prepared by Charles Pinckney, was placed before the Federal Conven
tion, article six contained the following words:

All acts made by the legislature of the United States, pursuant 
to this Constitution, and all treaties made under the authority of 
the United States, shall be the supreme law of the land; and all 
judges shall be bound to consider them as such in their decisions.84

On June 15, 1787, William Patterson offered another draft which, as 
was mentioned in the debates, had the purpose of stressing the sov
ereignty of the states.85 In four subsequent sessions the provision was 
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debated and amended, but each of those amendments agreed upon 
retained the words “supreme law of the respective states.” 86 How
ever, on September 17, 1787, when the Convention adopted the final 
version of the Constitution, it returned to the expression “law of the 
land” as used in the first draft.87

of the United States shall be the supreme law of the respective states, so 
far forth as those acts or treaties shall relate to the said states or their 
citizens; and that the judiciary of the several states shall be bound thereby 
in their decisions, any thing in the respective laws of the individual states 
to the contrary notwithstanding ....

Id. at 191-93.
88 Id. at 322, 375. In later versions, the phrase “respective states” was replaced with 

the phrase “several states.” Id. at 379, 467. The last amendment which used this phrase 
was agreed upon on August 23, 1787, and read as follows:

This Constitution, and the laws of the United States made in pursuance 
thereof, and all the treaties made under the authority of the United States, 
shall be the supreme law of the several states, and of their citizens and 
inhabitants; and the judges of the several states shall be bound thereby in 
their decisions, any thing in the constitutions or laws of the several states 
to the contrary notwithstanding.

Id. at 467.
87 See note 84 supra and accompanying text. The second paragraph of article six 

now reads:
This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land; 
and the Judges in every State shall be bound thereby, any Thing in the 
Constitution or Laws of any State to the Contrary notwithstanding.

U.S. Const, art. VI.
88 See, e.g., Free v. Bland, 369 U.S. 663, 666 (1962); Franklin Nat’l Bank v. New York, 

347 U.S. 373, 374 (1954); Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 211 (1824).
89 See Meyer, supra note 37, at 1190-94.
"They were the same states which had proposed the prohibition of excessive bail. 

See id. Evidently they were the states with the greatest concern for procedural pro
tections on the federal level.

91E. Dumbauld, The Bill of Rights and What It Means Today 183, 184, 190, 
200 (1957).

There is no doubt what was meant by this expression in article six. 
It comprised all the laws of the entire land, federal as well as state, and 
among them, the United States Constitution, the acts of Congress and 
the treaties were to be “supreme” so as to supersede inconsistent laws 
of the states.88

Soon after the adoption of the United States Constitution, eight states 
submitted proposals for its amendment.89 Four of them, Pennsylvania, 
Virginia, New York, and North Carolina,90 proposed provisions con
taining the Magna Carta clause.91 The proposals of Pennsylvania and 
North Carolina were almost replicas of their respective constitutional 
provisions. Virginia split section eight of its bill of rights in two, de
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voting section nine to the famous Magna Carta text.92 Pennsylvania, 
North Carolina, and Virginia all used the term “by the law of the land.” 
The only exception was New York. Its proposed Magna Carta clause 
contained the term “due process of law.” 93

92 Id. at 183-84.
93 It provided:

That no Person ought to be taken imprisoned or disseised of his freehold, 
or be exiled or deprived of his Privileges, Franchises, Life, Liberty or 
Property but by due process of Law.

That no Person ought to be put twice in jeopardy of life or limb for 
one and the same offence, nor, unless in case of impeachment, be punished 
more than once for the same offence.

Id. at 190.
94 The pertinent text of Madison’s proposal read:

No person shall be subject, except in cases of impeachment, to more 
than one punishment or one trial for the same offence; nor shall be com
pelled to be a witness against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor be obliged to relinquish his 
property, where it may be necessary for public use, without a just com
pensation.

Id. at 207.
95 Id. at 211. It placed trial before punishment (“to more than one trial or one 

punishment for the same offence”) and changed the last clause (“nor shall private 
property be taken for public use without just compensation.”). Id.

96 M. at 214.
97 No person shall be held to answer for a capital, or otherwise infamous 

crime, unless on a presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case, to be a witness against himself, 
nor be deprived of life, liberty or property, without due process of law; 
nor shall private property be taken for public use without just com
pensation.

U.S. Const, amend. V.

It is obvious that Madison followed the New York text when, on 
June 8, 1789, he offered in Congress his version of the amendment 
containing the clause.94 The Select Committee, in its report of July 
28, 1789, made few changes, none of them substantial.95 On August 
24, 1789, it was passed by the House as article eight without further 
changes.96 However, on September 9, 1789, the clause passed the 
Senate as part of article seven which became the text of the fifth amend
ment to the United States Constitution.97 The Constitution now con
tained both terms: “the law of the land” and “due process of law.”

Apparently the framers intended those terms to mean exactly what 
they meant in modern language and in the context in which they were 
used—law of the land undoubtedly was to mean the laws of the entire 
nation among which the federal laws were to be supreme; due process 
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of law, as indicated by its connection with procedural safeguards, was 
to mean the regular procedure.

This interpretation is strengthened by the fact that the framers found 
it necessary to include in the Constitution express provisions prohibiting 
not only Congress, but also the states, from passing any bill of at
tainder.88 In England this device was used to punish treason and treason
able practices against the state. It was an enactment by the British 
Parliament which accused, convicted, and sentenced a person to death 
and forfeiture of his property without, in most cases, giving the accused 
a right to answer the accusation and to defend himself.88 Bills of at
tainder were as effective in cutting off the accused from the regular 
procedure as were the writs of execution of King John.98 * 100 As has been 
shown, the barons tried to protect themselves against this in chapter 
39 of the Magna Carta by making the King guarantee them access to 
the lex terrae, the regular proof procedure.101 Due process of law, which 
later replaced the term lex terrae, contains the same guarantee, namely 
the access to the regular procedure. Evidently, this guarantee was still 
of such importance to the early Americans that they included it in 
their state and federal constitutions.102

98 Id. art. I, 9, 10.
09 4 T. Hatsell, Precedents and Proceedings in the House of Commons 73, 85-99 

(1818).
1" See note 31 supra.
101 See notes 38-39 supra and accompanying text.
192 See note 468 infra and accompanying text (modern version of due process in 

the European Convention for the Protection of Human Rights and Fundamental 
Freedoms) .

103 The texts were prepared largely in committees. See 5 J. Elliot, supra note 84, 
at 139, 189, 376, 467, 535, 536, 564; cf. R. Mott, supra note 73, at 152-53.

194 See note 93 supra and accompanying text.
193 13. That noe freeman shall be taken and imprisoned or be disseized of

This much can be learned from the language of the Constitution in 
its historical setting. Whether or not the framers had any other in
tentions cannot be learned from the debates, because neither in the 
state conventions proposing the amendments nor in Congress was there 
any considerable discussion on those points.103 Any possible additional 
explanation can only be gained by an examination of comparable con
temporary legislation.

The precedents came from New York which, as has been shown,104 
had influenced the selection of the term due process of law for the 
fifth amendment. New York had a long experience with the terms 
due process of law and the law of the land, reaching back more than 
a century before the adoption of the Federal Constitution. New York’s 
Charter of Liberties and Privileges of 1683 contained similar phrases.105 
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The phrase “law of this province,” used in the New York Charter, 
was obviously derived from article 29 of the 1225 version of the Magna 
Carta,100 * * * * * * and replaced lex terrae, the law of the land. This shows that 
lex terrae was no longer understood, because the words “the law of this 
province” obviously referred to the general laws of New York province. 
Due course of law, on the other hand, followed the version of 28 Edw. 
3, chapter one107 and clearly referred to procedure.

his ffrehold or Libertye or ffre customes or be outlawed or Exiled or
any other wayes destroyed nor shall be passed upon adjudged or con
demned But by the Lawfull judgment of his peers and by the Law of this
province....
15. That noe man of what Estate or Condicon soever shall be putt out 
of his Lands or Tenements, nor taken, nor imprisoned, nor disherited, 
nor banished nor any wayes distroyed without being brought to answer
by due Course of Law.

1 C. Lincoln, supra note 82, at 95, 100-01.
106See 9 Hen. 3, c. 1 (1225).
107 28 Edw. 3, c. 1 (1354); see notes 27-28 supra and accompanying text.
108 N.Y. Const, art. XIII (1777), reprinted in 5 Thorpe 2632; see note 81 supra.
109 The pertinent provisions of the Act were:

Second, That no Citizen of this State shall be taken or imprisoned, or 
be disseised of his or her Freehold, or Liberties, or Free-Customs; or out
lawed, or exiled, or condemned, or otherwise destroyed, but by lawful 
judgment of his or her Peers, or by due Process of Law.

Third, That no Citizen of this State shall be taken or imprisoned for 
any Offence, upon Petition or Suggestion, unless it be by Indictment or 
Presentment of good and lawful Men of the same Neighbourhood where 
such Deeds be done, in due Manner, or by due Process of Law.

Fourth, That no Person shall be put to answer without Presentment 
before Justices, or Matter of Record, or due Process of Law, according 
to the Law of the Land; and if any Thing be done to the Contrary, it 
shall be void in Law, and holden for Error.

Law of Jan. 26, 1787, 2 [1787-89] N.Y. Laws 1.
no See note 93 supra and accompanying text.

In its Constitution of 1777, New York dropped these provisions and 
replaced them with the section cited above108 109 which prohibited the 
deprivation of a citizen’s franchise, or rights or privileges secured by 
the New York constitution “unless by the law of the land, or the 
judgment of his peers.”

On January 26, 1787, New York passed An Act concerning the 
Rights of the Citizens of this State. There, both terms due process of 
law and the law of the land were used, the first one promising the 
observation of due process, the second one referring to the consti
tutional and statutory laws which say what due process is in New 
York.100 On July 26, 1788, the New York Convention proposed 
amendments to the United States Constitution which, as discussed above, 
contained only the reference to due process of law.110
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The New York constitution of 1821 again contained both terms— 
the law of the land in connection with the protection of citizenship 
rights,111 and due process of law in connection with the protection of 
procedural rights of the accused in criminal cases.112 Both provisions 
have been part of New York’s constitutions ever since.113

Hl N.Y. Const, art. VII, § 1 (1821). This section closely followed article XIII of 
the constitution of 1777. See N.Y. Const, art. XIII (1777), reprinted in 5 Thorpe 
2632; note 81 supra and accompanying text.

112N.Y. Const, art. I, § 7 (1821). This section closely followed the fifth amendment 
to the United States Constitution. See U.S. Const, amend. V; note 97 supra and ac
companying text.

113See N.Y. Const, art. I, H 1, 6; N.Y. Const, art. I, §§ 1, 6 (1821), reprinted in 5 
Thorpe 2654-55.

114 5 Holdsworth 472-73.
us 2 E. Coke, Institutes of the Laws of England 1-78 (London 1797) (hereinafter 

cited as Institutes) .
116 McKechnie 385. The nonsense Coke was capable of writing is shown by his 

comment on “nec super eum ibirnus, nec super eum mittemus" in chapter 39, whereby 
King John promised that he will not go himself (.ibirnus) nor send his men (mittemus) 
to imprison a baron, take away his property or inflict other punishment through the 
use of armed force without judgment and legal proof. Coke interpreted this passage 
thus: “No man shall be condemned at the King’s suite, either before the King in 
his bench, where the pleas are coram rege (and so are the words, nec super eum 
ibimus, to be understood) nor before any other commissioner, or judge whatsoever, 
and so are the words, nec super eum mittemus, to be understood, but by the judgment 
of his peers, that is equalls, or according to the law of the land.” 2 Institutes 46.

117 5 Holdsworth 423-56; see Meyer, supra note 37, at 1185-87.

The Misunderstanding Created by Coke. When New York be
gan to use both terms, the law of the land as well as due process, in one 
and the same document, it might be expected that they were to mean 
two different things. However, when we turn for enlightenment to 
the court decisions, we are disappointed. Although at times a judge will 
give a good definition of the law of the land and of due process of law 
in their modern meaning, there is no clear line of decisions explaining 
the difference between the two terms.

The cause of much of that confusion was undoubtedly Sir Edward 
Coke. He had an influential position and was a prolific writer, but he 
knew nothing of the procedural forms of early English law. Holds
worth, who admired Coke in many respects, said of him, “his historical 
work is almost contemptible.” 114 Unfortunately, he wrote a commen
tary to the Magna Carta.115 There he followed what McKechnie called 
“his vicious method” of projecting into the Magna Carta the legal prin
ciples of his own day by which he “misled generations of commenta
tors.” 116 Since Coke was in the forefront of the fight for the supremacy 
of the common law courts and the common law,117 these principles were 
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for him those of the common law. Thus in section (2)1 of his com
mentary he explained per legem terrete to mean “by the common law, 
statute law, or customs of England;” 118 but in section (8) thereof he 
said that the true sense of nisi per legem terrae appeared in 37 Edw. 3, 
chapter eight:119

i18 2 Institutes 45.
ns 37 Edw. 3, c. 8 (1363).
120 2 Institutes 50.
121 See notes 35-36 supra and accompanying text.
122N.Y. Const, art. VII, H I, 7 (1821) (later § 6), reprinted in 5 Thorpe 2647-48.
123 4 Hill 146 (N.Y. Sup. Ct. 1843).
124 Zd. at 146-47.

where the words, by the law of the land, are rendered without 
due process of law, for there it is said, though it be contained in 
the great charter, that no man be taken, imprisoned or put out 
of his freehold without process of law; that is by indictment or 
presentment of good and lawful men, where such deeds be done in 
due manner, or by writ originali of the common law.120

Of course, the grand jury had absolutely nothing to do with the lex 
terrae in the Magna Carta. But Coke quite obviously did not under
stand that term of the Magna Carta. Had he been able to explain its 
correct meaning,121 he would have been right in saying that it meant the 
same as due process. But he translated it simply as the law of the land, 
gave it a meaning which embraced both substantive and procedural law, 
and then made it equivalent to due process, a procedural term. This 
made no sense, because the meaning of the law of the land in Coke’s time 
was not the same as that of due process of law.

The Court Decisions. Regrettably, American judges have read
Coke and have been greatly influenced by him. Where, as in New 
York, the law of the land and due process of law appear in two sections 
of the same article of the constitution,122 Coke’s equalization of the two 
terms was bound to cause confusion, especially when both sections had 
to be dealt with in the same case. This happened in Taylor v. Porter.123 
Judge Bronson turned to Coke for enlightenment124 and seemed to be 
puzzled by the explanation that the two terms meant the same. When 
turning to due process, he said that even if there can be doubt on the 
law of the land, there can be none on the meaning of due process of law. 
“The words ‘due process of law,’ in this place cannot mean less than a 
prosecution or suit instituted and conducted according to the prescribed 
forms and solemnities for ascertaining guilt, or determining the title to 
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property.” 125 As can be seen, Judge Bronson had no difficulty in giving 
the words due process the meaning they obviously conveyed, namely 
the regular procedure as prescribed by the applicable laws for the bene
fit of everyone. In later cases, the New York Court of Appeals gave 
similar definitions of the meaning of due process in article one, section 
six of the state’s constitution.126

125 id.
126In Westervelt v. Gregg, the Court of Appeals said: “[TJhe constitution of this 

state declares that ‘no person shall be deprived of life, liberty or property without 
due process of law.’ . . . Due process of law undoubtedly means in the due course of 
legal proceedings, according to those rules and forms which have been established for 
the protection of private rights.” 12 N.Y. 202, 209 (1854) (citations omitted); see 
N.Y. Const, art. I, § 6 (1846). In In re Coates, the court gave the following definition: 

due process of law requires an orderly proceeding adapted to the nature 
of the case in which the citizen has the opportunity to be heard, and to 
defend, enforce, and protect his rights. . . . Due process does not, how
ever, “guarantee to the citizen of a state any particular form or method 
of state procedure. ... Its requirements are satisfied if he has reasonable 
notice and reasonable opportunity to be heard.”

9 N.Y.2d 242, 249, 173 N.E.2d 797, 801, 213 N.Y.S.2d 74, 79 (1961), quoting Dohany 
v. Rogers, 281 U.S. 362, 369 (1929). See also Embury v. Connor, 3 N.Y. 511, 517 (1850).

127 People v. Folks, 89 App. Div. 171, 179, 85 N.Y.S. 1100, 1105 (1903) (Woodward, 
J., concurring); see Rosin v. Lidgerwood Mfg. Co., 89 App. Div. 245, 254-55, 86 N.Y.S. 
49, 57 (1903).

128 10 Tenn. 260, 270 (1829).
129 “That no freeman shall be taken, or imprisoned, or disseized of his freehold, 

liberties, or privileges, or outlawed or exiled, or in any manner destroyed or deprived 
of his life, liberty, or property, but by the judgment of his peers or the law of the 
land.” Tenn. Const, art. XI, § 8 (1796), reprinted in 6 Thorpe 3422.

130 See E. Dumbauld, The Bill of Rights and What it Means Today 183-84 (1957); 
note 92 supra and accompanying text.

As regards the term law of the land of article one, section one of the 
New York constitution, there are some definitions obviously uninflu
enced by Coke which convey a meaning distinctly different from due 
process of law. Thus Judge Woodward of the Appellate Division of 
the New York Supreme Court defined the term to mean “a general and 
public law, equally binding on every member of the community. . . . 
The right to life, liberty and property of every individual must stand or 
fall by the same rule of law that governs every other member of the 
body politic or ‘land’ under similar circumstances.” 127 128

Judge Woodward had taken this definition from an opinion of Judge 
Catron of the Supreme Court of Tennessee—later Justice of the United 
States Supreme Court—in Vanzant v. Waddel.12s Judge Catron had 
construed the clause as part of article XI, section eight of the Tennessee 
constitution of 1796.129 130 It was an almost verbatim replica of section nine 
of the amendments proposed by the Virginia Convention of June 27, 
1788,136 and, of course, a translation of lex terrae of the well known 



1972] Pretrial Detention 1403

Magna Carta clause. Undoubtedly, in the connection in which it ap
peared it meant procedure. But Judge Catron construed the law of the 
land in accordance with modern understanding, comparable to the use 
of the words in article six of the United States Constitution.

In contrast thereto is a decision of the United States Circuit Court for 
the District of Rhode Island131 where Judge Curtis was called upon to 
construe the clause in the constitution of Rhode Island, “nor shall he be 
deprived of life, liberty or property, unless by the judgment of his 
peers, or the law of the land.” 132 Judge Curtis cited Coke’s explanation 
that the words the law of the land mean due process of law.133 He 
accepted this interpretation without question and proceeded to hold a 
state statute unconstitutional because it conflicted with the state con
stitution’s guarantees that in all criminal prosecutions the accused shall 
have an unconditional right to a trial by jury and to be informed of the 
nature and cause of the accusation. Judge Curtis pointed out that both 
these requirements were in the same article which demanded conformity 
to “the ‘law of the land,’ that is, due process of law.” 134 Judge Curtis 
was correct in his ruling that a state statute which violates procedural 
safeguards guaranteed by the state constitution deprives a person of the 
process due to him under the constitution which a state legislature has 
no authority to change.

131 Greene v. Briggs, 10 F. Cas. 1135 (No. 5764) (C.C.R.I. 1852). The case was in 
the federal court because of diversity of citizenship. Id. at 1139.

132 R.I. Const, art. I, § 10 (1842), reprinted in 6 Thorpe 3223.
133 10 F. Cas. at 1140.
134/d.at 1143.
!35 See notes 35-46 supra and accompanying text.
13659 U.S. (18 How.) 272 (1855). There was only one other Supreme Court de

cision in which due process was considered before the fourteenth amendment became 
effective. Bank of Columbia v. Okley, 17 U.S. (4 Wheat.) 234 (1819).

We now see that the framers of the fifth amendment displayed great 
wisdom when they refrained from using the words the law of the land 
in connection with procedural safeguards, but used instead the words 
due process of law. These words mean exactly what they say, namely 
the regular procedure to which an individual is entitled under the appli
cable laws. They convey the same idea which lex terrae in the Magna 
Carta conveyed, the procedure to which a freeman was entitled under 
the then applicable laws.135 *

On the federal level, the due process clause of the fifth amendment 
was rarely the object of judicial interpretation before the advent of the 
fourteenth amendment. One of the earliest Supreme Court decisions is 
Murray's Lessee v. Hoboken Land & Improvement Co.™ In that case 
the question was whether the seizure and sale of land belonging to a 
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former collector of customs, by a Marshal of the United States under a 
distress warrant issued by the Solicitor of the Treasury pursuant to the 
Act of Congress of May 20, 1820, to collect public moneys from the 
former customs official, was due process of law as required by the fifth 
amendment.137 Justice Curtis, delivering the opinion of the Court, said 
that whether this was due process must be ascertained from the Con
stitution itself, and from those settled usages and proceedings of the 
common and statute law of England acted on after the settlement of this 
country.138 The Court then held that the proceedings authorized by the 
Act of 1820 were due process of law on several grounds. First, since 
the establishment of the English monarchy, the laws of England had 
provided for a summary method for the recovery of debts due to the 
Crown, especially those due from receivers of the revenues. Second, this 
procedure entered into the legislation of the colonies and provinces, and 
more especially of the states, after the Declaration of Independence 
and before the formation of the United States Constitution. Third, no 
provision in the Constitution restrains Congress from authorizing such 
proceedings.139

137 No objection had been taken to the warrant. 59 U.S. (18 How.) at 275.
138 Id. at TK>-T1. Justice Curtis said:

The Constitution contains no description of those processes which it was 
intended to allow or forbid. It does not even declare what principles 
are to be applied to ascertain whether it be due process. It is manifest that 
it was not left to the legislative power to enact any process which might 
be devised. The article is a restraint on the legislative as well as on the 
executive and judicial powers of the government, and cannot be so con
strued as to leave Congress free to make any process “due process of law,” 
by its mere will. . . . We must examine the Constitution itself, to see 
whether this process be in conflict with any of its provisions. If not found 
to be so, we must look to those settled usages and modes of proceeding 
existing in the common and statute law of England, before the emigration 
of our ancestors, and which are shown not to have been unsuited to their 
civil and political condition by having been acted on by them after the 
settlement of this country.

Id.
139 Id. at 277-80. Mr. Justice Curtis concluded that although due process of 

law usually includes regular allegations, opportunity to answer, and a trial according 
to some “settled course of judicial proceedings,” there may be cases “in which 
process, in its nature final, issues against the body, lands, and goods of certain public 
debtors without any such trial.. ..” Id. at 280.

Although the Court may have been right in the result, it is obvious 
that the reasoning of Mr. Justice Curtis cannot be accepted. He was 
correct in stating that Congress is not free to make any process “due 
process of law” by its mere will. But the extent and limits of congres
sional power are dictated by the Constitution. The laws and customs 
of England, even though adopted by the colonies, provinces and states, 
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cannot have any restraining influence on the legislatures of the states, 
because the states which had constitutional provisions continuing cer
tain common and statute laws of England expressly reserved to their 
legislatures the power to amend or repeal them.140 The United States 
Constitution contains no provision continuing any laws of England as 
adopted by the states. Therefore, they have no binding effect on Con
gress whatsoever where the Constitution empowers Congress to legis
late.141 Outside of the Constitution, Congress cannot exercise any 
legislative power, “it being under and by virtue of that instrument alone 
they derive their power.” 142 But where Congress has the power to 
legislate, its only limitations are those embodied in the Constitution.

140 See Del. Const, art. XXV (1776), reprinted in 1 Thorpe 566-67; Fla. Const. 
art. XVII, § 1 (1838), reprinted in 2 Thorpe 680-81; Mu. Const, art. Ill (1851), 
reprinted in 3 Thorpe 1713; N.J. Const, art. X, § 1 (1844), reprinted in 5 Thorpe 
2613; N.Y. Const, art. VII, § 13 (1821), reprinted in 5 Thorpe 2649.

141 “It is clear, there can be no common law of the United States. The federal 
government is composed of twenty-four sovereign and independent states; each of 
which may have its local usages, customs and common law. There is no principle 
which pervades the union and has the authority of law, that is not embodied in the 
constitution or laws of the Union.” Wheaton v. Peters, 33 U.S. (8 Pet.) 590, 657-58 
(1834).

142Campbell v. Morris, 3 Harris & McHenry 535, 554 (Md. 1797).
143 See note 145 infra and accompanying text.
144 96 U.S.97, 103-104 (1877).
145 Justice Miller’s words were:

There is here abundant evidence that there exists some strange misconcep
tion of the scope of this provision as found in the fourteenth amendment. 
In fact, it would seem, from the character of many of the cases before us, 
and the arguments made in them, that the clause under consideration is 
looked upon as a means of bringing to the test of the decision of this court 
the abstract opinions of every unsuccessful litigant in a State court of the 
justice of the decision against him, and of the merits of the legislation on 
which such a decision may be founded.

After the ratification of the fourteenth amendment, the number of 
cases reaching the Supreme Court on the due process clause increased 
considerably.143 In Davidson v. New Orleans144 Justice Miller, speak
ing for the Court, noted the remarkable increase in the number of 
cases based on the due process clause of the fourteenth amendment. He 
found abundant evidence that there existed a strange misconception of 
the scope of this provision. Every unsuccessful state litigant seemed to 
look upon it as a means of invoking the jurisdiction of the Supreme 
Court to pass on the justice of the decision against him and on the merits 
of the legislation on which such a decision was based.145 The Court 
then found that due process of law has been observed if a party had, 

Id.
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“by the laws of the state, a fair trial in a court of justice, according to 
the modes of proceeding applicable to such a case.” 146

i« id. at 105.
147 92 U.S. 90 (1875).
148 Id. at 90-93.

What Mr. Justice Miller referred to was the tendency of litigants to 
read into the due process clause of the fourteenth amendment something 
different from what its words imply, in fact incorporate into it the 
guarantees of other amendments although they are not mentioned in 
the fourteenth amendment. Thus, in Walker v. Sauvinet™1 Walker 
claimed he had a constitutional right to a jury trial. In that case, Sau- 
vinet, a Negro, sued Walker, a licensed keeper of a coffee-house in New 
Orleans, for refusing him refreshments because he was a man of color.

Article 13 of the constitution of Louisiana guaranteed all persons, 
without distinction on account of race, equal access to public accommo
dations. A statute passed on February 23, 1869, gave aggrieved persons 
a damage claim in case of violation of article 13. Another statute passed 
on February 27, 1871, for the enforcement of article 13 provided for 
a jury trial upon request of any party to the suit, otherwise for a trial 
by the court; but if the jury did not agree or failed to render a verdict, 
then the judge was to decide the case. Walker asked for a trial by jury. 
The case was tried before a jury which failed to agree. Thereupon, 
Sauvinet, by his counsel, moved that the court decide the case. Walker 
objected, alleging that the Louisiana statute was unconstitutional. After 
consideration, the Court rendered a judgment against Walker for $1,000. 
This judgment was affirmed upon appeal to the Louisiana Supreme 
Court whereupon Walker sued out a writ of error. The United States 
Supreme Court affirmed, Chief Justice Waite delivering the opinion of 
the Court. He first pointed out that the seventh amendment to the 
United States Constitution which guarantees a jury trial in suits at com
mon law where the value in controversy exceeds twenty dollars relates 
only to trials in the courts of the United States. A trial by jury in suits 
at common law pending in a state court is not, therefore, a privilege or 
immunity of national citizenship, which the states are forbidden by the 
fourteenth amendment to abridge.148 Then Chief Justice Waite went 
on to place the terms due process and the law of the land as understood 
at the time the Constitution was made into the right perspective. He 
said:

Due process of law is process due according to the law of the 
land. This process in the States is regulated by the law of the 
State. Our power over that law is only to determine whether it
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is in conflict with the supreme law of the land—that is to say, 
with the Constitution and laws of the United States made in pur
suance thereof—or with any treaty made under the authority of 
the United States, Art. 6 Const. Here the State court has decided 
that the proceeding below was in accordance with the law of the 
State; and we do not find that to be contrary to the Constitu
tion, or any law or treaty of the United States.149

1«/¿.at 93.
150 88 U.S. (21 Wall.) 532, 557 (1874).
151 32 U.S. (7 Pet.) 242, 247 (1833).
152 74 U.S. (7 Wall.) 321, 325-26 (1868).
153 110 U.S. 516 (1884).

In its decision, the Court relied upon the authority of Edwards v. 
Elliot,150 which held that the seventh amendment did not apply to trials 
in the state courts, invoking as authority Barron v. Baltimore151 and a 
number of other Supreme Court decisions, among them Twitchell v. 
Commonwealth.152 In that case the Court specifically held that the 
fifth and sixth amendments did not apply to the states. In general, it 
pointed out that this was no longer an open question, because by Barron 
v. Baltimore, and a number of subsequent Supreme Court decisions, it 
had been settled that the first ten amendments to the Constitution do 
not bind state governments, only the federal government. In other 
words, the Supreme Court adhered to the doctrine of stare decisis.

Notwithstanding such clear pronouncements, cases continued to 
reach the Supreme Court in which litigants insisted that the due process 
clause of the fourteenth amendment had made the requirements of the 
Federal Bill of Rights applicable to the states; in other words, that it 
did not mean what it said and what it meant in the fifth amendment. 
Thus, in Hurtado v. California,153 the Supreme Court was asked to de
clare a conviction for murder and a death sentence of a California court 
void as violative of the due process clause of the fourteenth amendment 
because the prosecution was by information and not by grand jury in
dictment. It was claimed, in substance, that due process of law is equiva
lent to the law of the land in the Magna Carta which includes the 
fundamental laws and liberties of England that crossed the Atlantic and 
became established in the fundamental laws of the states; that due process 
of law was originally introduced into the United States Constitution as 
a limitation upon the powers of the central government, and has been 
added as an additional security of the individual against oppression by 
the states themselves; that one of the institutions which is part of the 
law of the land is that of the grand jury, an indictment or presentment 
by which in cases of alleged felonies is an essential part of due process 
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of law.184 In support of this theory, plaintiff in error invoked the 
Supreme Court’s decision in Murray's Lessee v. Hoboken Land & Im
provement Co.,155 where Justice Curtis had said that the national legis
lature was not only bound by the Constitution, but also by “those 
settled usages and modes of proceeding existing in the common and 
statute law of England before the emigration of our ancestors” which 
were acted on by them after the settlement of the country.156 Hurtado’s 
counsel concluded therefrom that any proceeding otherwise authorized 
by law, which is not sanctioned by usage or which supersedes and dis
places one that is, cannot be regarded as due process of law.157

1M7J. at 520-21.
165 59 U.S. (18 How.) 272 (1855).
156 110 U.S. at 528; see notes 136-139 supra and accompanying text.
151 Article 8 of the California constitution of 1849 had provided for grand jury 

indictment in a “capital or otherwise infamous crime.” This was changed by article 8 of 
the constitution of 1879 which provided: “Offenses heretofore required to be prosecuted 
by indictment shall be prosecuted by information, after examination and commitment 
by a magistrate, or by indictment, with or without such examination and commitment, 
as may be prescribed by law.” Cal. Const, art. 8 (1879), reprinted m 1 Thorpe 391, 
413. According to the theory advanced on behalf of Hurtado, California could never 
have abolished the requirement of indictment by grand jury, even after England 
abolished it in 1933.

158 110 U.S. at 528-29.
159 U.S. Const, amend. XIV, § 1.
16# U.S. Const, amend. V.

Justice Matthews found such inference unwarranted. In his opinion, 
to hold that the sanction of settled usage both in England and in this 
country is essential to due process of law would be to “deny every 
quality of the law but its age” and render it incapable of progress and 
improvement.158 He wisely refused to freeze into the Constitution the 
ancient English laws and practices. Rather, he proceeded to do what 
any judge must do if he wishes to remain true to his oath of office— 
he looked at the words of the Constitution and let them be his guide.

A look at the Constitution reveals that in the fourteenth amendment, 
the phrase due process of law appears in the following sentence: “nor 
shall, any State deprive any person of life, liberty or property, without 
due process of law.” 159 This is modelled after a passage in the fifth 
amendment. The fifth amendment expressly provides for the contin
uation of indictment by grand jury in a “capital or otherwise infamous 
crime,” 160 a provision not included in the fourteenth amendment. This 
compelled Justice Matthews to draw the obvious conclusion. He said:

According to a recognized canon of interpretation, especially 
applicable to formal and solemn instruments of constitutional law, 
we are forbidden to assume, without clear reason to the contrary, 
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that any part of this most important amendment is superfluous. 
The natural and obvious inference is, that in the sense of the 
Constitution, ‘due process of law’ was not meant or intended to 
include, ex vi termini, the institution and procedure of a grand 
jury in any case. The conclusion is equally irresistible, that when 
the same phrase was employed in the Fourteenth Amendment to 
restrain the action of the States, it was used in the same sense 
and with no greater extent; and that if in the adoption of that 
amendment it had been part of its purpose to perpetuate the in
stitution of the grand jury in all the States, it would have em
bodied, as did the Fifth Amendment, express declaration to that 
effect. Due process of law in the latter refers to that law of the 
land which derives its authority from the legislative powers con
ferred upon Congress by the Constitution of the United States, 
exercised within the limits therein prescribed, and interpreted ac
cording to the principles of the common law. In the Fourteenth 
Amendment, by parity of reason, it refers to that law of the land 
in each State, which derives its authority from the inherent and 
reserved powers of the States, exerted within the limits of those 
fundamental principles of liberty and justice which lie at the base 
of all our civil and political institutions, and the greatest security 
for which resides in the right of the people to make their own 
laws, and alter them at their pleasure.1®1

161110 U.S. at 534-35.
162 Id. at 535.
163 See notes 98-101 supra and accompanying text.
164 110 U.S. at 535-36.
165 139U.S.462 (1891).

Then Justice Matthews found it necessary to explain that to satisfy 
due process, a law “must not be a special rule for a particular person 
or a particular case, but . . . ‘the general law, a law which hears before 
it condemns, which proceeds upon inquiry, and renders judgment only 
after trial,’ so ‘that every citizen shall hold his life, liberty, property 
and immunities under the protection of the general rules which govern 
society.’ ” * 162 163 Therefore acts of attainder,183 bills of pains and penal
ties and similar legislation which would cut off a person from access 
to the regular procedure generally applicable to his case, are incom
patible with due process of law.164 In other words, due process of law 
is process due to a person pursuant to the applicable general laws, and 
any law designed to exclude a particular person from access to the 
regular procedure applicable to his case would violate due process.

In 1891, Chief Justice Fuller reached the same conclusion in Leeper 
v. Texas.165 He declared:
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It must be regarded as settled .... [t]hat by the Fourteenth 
Amendment the powers of States in dealing with crime within their 
borders are not limited, except that no State can deprive particular 
persons, or classes of persons, of equal and impartial justice under 
the law; that law in its regular course of administration through 
courts of justice is due process, and when secured by the law of 
the State the constitutional requirement is satisfied; and that due 
process is so secured by laws operating on all alike, and not sub
jecting the individual to the arbitrary exercise of the powers of 
government unrestrained by the established principles of private 
right and distributive justice.166 167 168

166 H, at 467-68, citing Hurtado v. California, 110 U.S. 516, 535 (1884).
167 H. Flack, The Adoption of the Fourteenth Amendment (1908).
168 Fairman & Morrison, Does the Fourteenth Amendment Incorporate the Bill of 

Rights?, 2 Stan. L. Rev. 5 (1949).

This, in essence, was the meaning of chapter 39 of the Magna Carta 
when it required proceedings per legem terrae, and the meaning of by 
due process of law in later English statutes; and it remained the mean
ing when embodied in the fifth and fourteenth amendments. If the 
Supreme Court had adhered to its rule of stare decisis, there would be 
no lack of clarity in the meaning of due process today.

The Supreme Court’s Departure From the Text of the Constitution and 
From “Stare Decisis.” However, the Supreme Court did not
do this. It discarded its rule of stare decisis as well as the rule that the 
foremost guide to judicial interpretation must be the text of a written 
law. The onslaught came through two court invented doctrine—1) 
through “substantive due process,” which is a contradiction in terms, 
and 2) through the so-called “incorporation doctrine,” which claims 
that the fourteenth amendment had made the Federal Bill of Rights 
applicable to the states. Neither doctrine finds any justification in the 
language and history of the Constitution.

Since the two doctrines are interwoven, it is necessary to consider 
them both. It must be pointed out that the Supreme Court for a long 
time refused to adopt the incorporation doctrine and that its practical 
effect was brought about through the doctrine of substantive due process. 

The Incorporation Doctrine. Advocates of the incorporation
doctrine rely mainly on a study of Dr. Horace Flack,167 whose position, 
however, has been largely refuted by a more recent and more special
ized study of two law professors, Charles Fairman and Stanley Morri
son.188 Its first part, written by Professor Fairman, deals with the his
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torical aspects and the original understanding of the fourteenth amend
ment;169 the second part, written by Professor Morrison, deals with 
its judicial interpretation.170

169 Id. at 5-139.
noat 140-73.
111 H. Flack, supra note 167, at 55-74. See also Cong. Globe, 39th Cong., 1st Sess. 

14, 813, 1063-66, 1083-87 (1866).
112 Id. at 94.
113 Id. at 81, 87.
Hl Fairman & Morrison, supra note 168, at 61, 63, 64, 71, 72-78.
ns/¿.at 84-132.
176/d. at 115-16.
177 See note 271 infra.

Flack shows that Representative John A. Bingham initiated a number 
of proposals in the Joint Committee on Reconstruction which, if adopted, 
would have given Congress power to enforce, in every state of the 
Union, the Federal Bill of Rights as found in the first eight amend
ments.171 These proposals were not accepted. What finally passed 
Congress as the proposed fourteenth amendment contained no words 
forcing the Federal Bill of Rights on the states. Nevertheless, Flack 
was of the opinion that by the first section of the fourteenth amendment 
Congress intended to make the Bill of Rights binding upon, or appli
cable to, the states.172 He based his opinion predominantly on state
ments in Congress made by Representative Bingham, the author of the 
amendment, and Senator Jacob M. Howard who sponsored it in the 
Senate.173

Fairman and Morrison did not underestimate the significance of 
statements made by the sponsors of the measure. But they were able to 
produce other statements inconsistent therewith174 which indicated that 
it was not the general understanding that the fourteenth amendment 
had incorporated the Bill of Rights. More important, they showed that 
the states which ratified it had no such understanding, because those 
which had constitutional provisions incompatible with the Bill of 
Rights saw no necessity to amend them, nor did other states feel pre
vented from subsequently adopting such incompatible provisions.175 
Among these states was Michigan, Senator Howard’s own state, which 
in 1859 had practically abolished the grand jury altogether.176 More
over, Congress itself showed by its own action that it did not regard 
the fourteenth amendment to have incorporated the Federal Bill of 
Rights, for it admitted to the Union new states with constitutional pro
visions inconsistent with the Bill of Rights.177

The most important proof against the incorporation doctrine is, of 
course, the language of the fourteenth amendment itself. If the framers 
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really intended it to incorporate the Federal Bill of Rights, why did 
they not simply say so? Senator Howard had said that this was accom
plished by the clause forbidding the states to “make or enforce any 
law which shall abridge the privileges and immunities of citizens of the 
United States.” 178 If that were so, it must contain the due process clause 
of the fifth amendment. Why then was it found necessary to include 
a separate due process clause in the fourteenth amendment? Neither 
Senator Howard nor Representative Bingham ever explained this dis
crepancy. In Hurtado v. California, Justice Matthews had emphasized 
that according to recognized rules of statutory construction it is for
bidden to assume that any part of the important fourteenth amendment 
is superfluous.179 The natural and obvious inference then is that the 
privileges and immunities clause did not incorporate the Federal Bill 
of Rights.

178Cong. Globe, 39th Cong., 1st Sess. 2765-66 (1866) (remarks of Senator Howard).
179 110 U.S. 516, 534 (1884); see note 161 supra and accompanying text.
199Cong. Globe, 39th Cong., 1st Sess. 2961 (1866) (remarks of Senator Poland).
181 Id. The text of the residue referred to read: “Nor shall any State deprive any 

person of life, liberty, or property without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the law.”

This obviously was also the understanding of Senator Luke P. 
Poland, a former Justice and Chief Justice of the Supreme Court of 
Vermont, who opened the debate on July 5, 1866, and whose state
ment was inconsistent with Howard’s opinion. He said that the privi
leges and immunities clause “secures nothing beyond what was intended 
by the original provision in the Constitution in [article] IV, [section] 2, 
that the citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several states;” that this had been disre
garded in many of the states; and that section five would grant Con
gress the power to enforce it.180 He then explained the purpose of 
the clause. Congress had recently enacted the so-called Civil Rights 
Bill to destroy all state legislation which denied full citizenship rights 
to Negroes. The power of Congress to do this had been doubted. The 
privileges and immunities clause removed any such doubt by giving 
Congress clear constitutional authority to enforce United States citi
zenship rights throughout the country and compel their observance. 
He continued: “Now that slavery is abolished, and the whole people 
of the nation stand upon the basis of freedom, it seems to me that there 
can be no valid and reasonable objection to the residue of the first 
proposed amendment,” namely the due process and equal protection 
clauses.181

Flere is a clear and logical explanation of the language of the first 
section of the fourteenth amendment. The privileges and immunities 
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clause is meant to assure Negroes the enjoyment of full citizenship 
rights throughout the country; the due progress clause is meant to 
guarantee them the procedure due to every free citizen under the 
applicable laws of the states, a right Negroes did not enjoy before; 
and the equal protection clause assures them the equal protection of 
the laws of the states.

As a matter of fact, both Senator Howard and Representative Bing
ham had acted in a manner clearly inconsistent with their statements. 
Both were members of the Joint Committee on Reconstruction which 
prepared the text of the fourteenth amendment. On April 21, 1866, 
Representative Thaddeus Stevens introduced a plan of reconstruction as 
an amendment to the Constitution. Section one thereof read: “No 
discrimination shall be made by any State, nor by the United States, 
as to the civil rights of persons because of race, color, or previous con
dition of servitude.” 182 Representative Bingham moved to amend the 
section by adding: “Nor shall any State deny to any person within its 
jurisdiction the equal protection of the laws, nor take private property 
for public use without just compensation.” 183 Representative Bingham’s 
amendment was rejected, Senator Howard voting against it. The first 
section was then adopted without Representative Bingham’s amend
ment. Later he moved to insert as section five the following:

182 Joint Committee on Reconstruction, Journal, 39th Cong., 1st Sess. 28 (1866), 
reprinted in S. Doc. No. 711, 63d Cong., 3d Sess. 28 (1915).

183 Id. at 29.
184 Id. at 30.

No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property 
without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.184

This was accepted and it became part of section one of the fourteenth 
amendment.

Unfortunately, the Journal reveals only that there was discussion on 
both amendments offered by Representative Bingham, but not what 
it was. It is obvious, however, that the framers did not want to give 
Congress authority to prescribe for the states what was “just compen
sation” for the taking of private property, and that they intended to 
adopt the due process clause of the fifth amendment, and no more, 
certainly not any other part of the Federal Bill of Rights. Subsequent 
inconsistent statements by Howard and Bingham can therefore not be 
taken at face value.
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Certainly the Supreme Court did not do this. In case after case it 
had rejected claims that either the privileges and immunities clause or 
the due process clause of the fourteenth amendment incorporated the 
first eight amendments to the Constitution.185 To the cases already 
discussed,186 187 it will suffice here to mention two additional cases, in 
which this position again clearly appears.

185 See Fairman & Morrison, supra note 168, at 140, 143-57.
186 See notes 145-165 supra and accompanying text.
187 136 U.S. 436 (1890).
188 Id. at 446-49. Justice Fuller stated that New York courts had upheld the statute 

and continued:
The decision of the state courts sustaining the validity of the act under 

the state constitution is not reexaminable here, nor was that decision 
against any title, right, privilege or immunity specially set up or claimed 
by the petitioner under the Constitution of the United States.

The Fourteenth Amendment did not radically change the whole theory 
of the relations of the state and Federal governments to each other, and 
of both governments to the people. The same person may be at the same 
time a citizen of the United States and a citizen of the State. Protection 
of life, liberty and property rests primarily with the States, and the amend
ment furnishes an additional guarantee against any encroachment by the 
States upon those fundamental rights which belong to citizenship, and 
which the state goverments were created to secure. The privileges and im
munities of citizens of the United States, as distinguished from the privileges 
and immunities of citizens of the States, are indeed protected by it; but 
those are privileges and immunities arising out of the nature and essential 
character of the national.government, and granted or secured by the Con
stitution of the United States.

Id. (citations omitted).
189 176 U.S. 581 (1900).

In re Kewmler181 involved the constitutionality of a New York 
statute of 1888 providing for the execution of the death penalty by 
electrocution. It was claimed that this was cruel and unusual punish
ment which was forbidden by the privileges and immunities clause and 
the due process clause of the fourteenth amendment. Justice Fuller 
speaking for a unanimous court rejected this contention. He pointed 
out that the provision prohibiting cruel and unusual punishment in the 
New York constitution was intended to operate upon the legislature 
of the state, while the identical provision in the eighth amendment 
to the United States Constitution was intended to operate on Congress 
only and was not applicable to the states. This has not been changed 
by the fourteenth amendment, neither by its privileges and immunities 
nor its due process clause.188

In Maxwell v. Dow189 the Supreme Court subjected the privileges and 
immunities clause to an even more extensive examination. The plain



1972] Pretrial Detention 1415

tiff in error had been convicted of robbery in a Utah state court by a 
jury of eight and sentenced to imprisonment for eighteen years on the 
basis of an information by the prosecuting attorney. This was due 
process under the applicable laws of Utah, but was at that time not 
considered due process under the Federal Constitution.190 Plaintiff in 
error, by his counsel, contended that prosecution by information and 
trial by a jury of only eight persons abridged his privileges and immuni
ties as a citizen of the United States, and that a trial by such a jury and 
his subsequent imprisonment by reason of that jury’s verdict deprived 
him of his liberty without due process of law.191

iso The Supreme Court had held that trial by jury under article III of, and the 
sixth amendment to, the Constitution required a jury of twelve. Thompson v. Utah, 
170 U.S. 343, 349 (1898); Callan v. Wilson, 127 U.S. 540, 549 (1888). See also Patton 
v. United States, 281 U.S. 276, 288 (1930); Rasmussen v. United States, 197 U.S. 516, 528 
(1905). The result in all of these cases was changed by Williams v. Florida. 399 U.S. 
78, 86 (1970).

191 176 U.S. at 584-85.
192 Id. at 587.
193Id. at 588, citing Slaughter-House Cases, 83 U5. (16 Wall.) 36 (1872).
194 See id. at 588-96.
195 Id. at 596.

The Court pointed out that counsel had urged in substance that the 
first ten amendments are by virtue of the fourteenth amendment to be 
regarded as privileges or immunities of a citizen of the United States, 
and that therefore “the States cannot provide for any procedure in 
state courts which could not be followed in a federal court because of 
the limitations contained in those amendments.” 192 The Court cited 
previous cases in which such a contention had been rejected, and it 
rejected it again. It said, in substance, that “the privileges and immuni
ties of citizens of the United States” as distinguished from those of 
the states are very few. They have always been regarded as being 
essentially the right of a citizen of the United States to “have free 
ingress and egress to and from any other state [to do business therein] 
subject to the same duties and restrictions as the inhabitants thereof 
respectively;” 193 the right to reside in any state and become a citizen 
thereof by virtue of such residence; the right by the usual modes to 
acquire and hold property, and to protect and defend it in the law; 
the right to the usual remedies for the collection of debts and the 
enforcement of other personal rights; and the right to be exempt, in 
property and person, from taxes or burdens to which the property or 
persons of citizens of the same state are not subject.194 The fourteenth 
amendment did not add to those privileges or immunities.195 The rights 
secured by the Bill of Rights exist in favor not only of citizens, but of 
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any individual as against the federal government. They are not con
nected with national citizenship.196 197 198

196 Id. at 595-96.
197 Id. at 601-02.
i98Adamson v. California, 332 U.S. 46, 92-120 (1947) (Black, J., dissenting).
199 176 U.S. at 601-02 (citations omitted).

Finally, Justice Peckham responded to counsel’s attempt to support 
his position by the citation from a speech made in the Senate when the 
proposed fourteenth amendment was under consideration.197 This is 
important because when 47 years later Justice Black urged the Court 
to abandon long established precedents and adopt the incorporation 
theory, he relied heavily on statements made in Congress to justify his 
position.198 In Maxwell v. Dow, the Supreme Court said:

What individual Senators or Representatives may have urged in 
debate, in regard to the meaning to be given to a proposed consti
tutional amendment, or bill or resolution, does not furnish a firm 
ground for its proper construction, nor is it important as explana
tory of the grounds upon which the members voted in adopting 
it. . . .

In the case of a constitutional amendment it is of less materiality 
than in that of an ordinary bill or resolution. A constitutional 
amendment must be agreed to, not only by Senators and Repre
sentatives, but it must be ratified by the legislatures, or by conven
tions, in three fourths of the States before such amendment can 
take effect. The safe way is to read its language in connection 
with the known condition of affairs out of which the occasion for 
its adoption may have arisen, and then to construe it, if there be 
therein any doubtful expressions, in a way so far as is reasonably 
possible, to forward the known purpose or object for which the 
amendment was adopted. This rule could not, of cotuse, be so 
used as to limit the force and effect of an amendment in a manner 
which the plain and unambiguous language used therein would 
not justify or permit.199

By 1900, it had been well established by the Supreme Court that 
privileges and immunities and due process of law in the fourteenth 
amendment meant the same as the identical words in article four and 
in the fifth amendment, and that neither clause incorporated the Bill 
of Rights. It also was clear that the clause due process of law by itself 
added nothing to the constitutional provisions but pointed to the regu
lar procedure applicable in a particular case.

However, the undermining or, in a very real sense, the subversion of 
the historical and constitutional term due process of law had already 
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been started by the Supreme Court itself through its creation of a fate
ful new concept, “substantive due process,” by which due process 
embarked on a life of its own.

Substantive Due Process. Substantive due process is actually
self-contradictory. It is a contradiction in terms, a phrase of which 
the parts are expressly inconsistent. The source of substantive due 
process cannot be found in English law nor in the United States Con
stitution. It is an invention of American judges. As has been pointed 
out by various legal authors,200 its source must be sought in the predi
lection of the judges for natural law.

200 Grant, The 'Natural Law Background of Due Process, 31 Colum. L. Rev. 56 
(1931); Fairman & Morrison, supra note 168, at 165.

201 Gaius, Inst., commentarius primus, I, § 1; see Corwin, The “Higher Law" Back
ground of American Constitutional Law, 42 Harv. L. Rev. 149, 163-64 (1928).

202 Corwin, supra note 201, at 168.
203 Id. at 167.
204 See Grant, supra note 200, at 57.
205 See id. at 58-65.

The idea of “natural law” is very ancient. It presumes that there is 
a law derived from God as the source of the common good which binds 
everyone, even the rulers. It is a law of natural justice and fairness, 
discoverable by human reason without passion. It found its way into 
the Roman law. It first influenced the formation of the ius gentium, 
which is defined as “the law which natural reason established among all 
mankind” and which is “observed equally by all peoples,” whereas 
the ius civile of each people is peculiar to itself.201 Later it shaped the 
Corpus Juris which was seen as “the triumph of Roman jurisprudence 
in its approximation to this noble goal” of the ius naturale.2'^ Natural 
law also influenced modern codifications. For instance, the modern legal 
institutions of private property and the binding force of contracts have 
their roots in natural law.203

Natural law also strongly influenced the legal thinking of American 
lawyers and the fundamental principles of American constitutions. But 
instead of looking at these instruments as the embodiment of such 
natural law principles as the framers wished to codify, the courts came 
to treat natural law as a higher law, which commanded a judge’s con
science to declare statutes void although they did not violate any con
stitutional provisions.204 This trend appeared first in the state courts, 
but was later adopted by the Supreme Court.205

Perhaps the earliest decision which pointed to the due process clause 
as a useful constitutional cloak for the enforcement of extra-constitu



1418 The Georgetown Law Journal [Vol. 60:1381

tional natural law principles was Wynehamer v. People,206 decided in 
1856 by the New York Court of Appeals. In that case the majority 
construed the clauses “the law of the land” and “due process of law” 
in the New York constitution as a guarantee of vested rights. In 1855 
the state legislature had passed an act regulating and restricting the sale 
of intoxicating liquors. The court found that the act violated the state 
constitution because it substantially destroyed the commercial value of 
intoxicating liquors owned and possessed by persons in the state when 
the act took effect. In a strongly worded dissenting opinion, Judge 
T.A. Johnson insisted that the constitution had no such meaning. He 
vehemently objected to its “strained construction” by the majority and 
raised a warning voice to judges who tended to disregard constitutional 
limitations when they applied to themselves.207 Ten years later the 
same New York Court of Appeals called the constitutional construction 
of the majority opinion in the Wynehamer case “the inconsiderate 
dicta of some judges.” 208

206 13 N.Y. 378 (1856).
207 It is claimed that courts, independent of constitutional limitations upon 

legislative power, have the right to annul statutes and pronounce them void, 
whenever, in their judgment, they are in conflict with the fundamental 
principles of the government and tend to individual oppression, although 
not in conflict with any provision of the constitution of the United States 
or of the state. I know of no such power vested in the courts, and they 
should never attempt to usurp it. The limitations upon legislative power 
are written in the fundamental law, and that is the standard by which 
all questions of power exercised by the legislature must be tried.

Id. at 470, 476 (Johnson, J., dissenting).
208 Metropolitan Bd. of Excise v. Barrie, 34 N.Y. 657, 668 (1866).
209 See P. Kurland, Politics, the Constitution and the Warren Court XIV ( 1970).
210 See generally Grant, supra note 200, at 65-78.

It took the United States Supreme Court another thirty years to dis
cover the due process clause as a convenient constitutional cloak for 
invalidating acts of Congress as well as of state legislatures whenever a 
majority of the judges happened to find them undesirable. Of course 
this could be accomplished only by distorting the term due process of 
law to such a point as to deprive it of its historical, logical, and etymo
logical meaning and to turn it into a “meaningless meaning.” 209

This development was foreshadowed in pronouncements in earlier 
decisions, particularly in dissenting opinions.210 The first decisions came 
in 1896 and 1897 when the Supreme Court gave the due process clause 
of the fourteenth amendment the meaning of requiring the observation 
of natural law doctrines in eminent domain. If one wishes to state 
what happened in simple clear words, one would have to say that under 
the cloak of due process, the Supreme Court smuggled into the four
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teenth amendment the eminent domain clause of the fifth amendment 
which the framers of the fourteenth amendment had expressly ex
cluded.211

211 See notes 183-184 supra and accompanying text.
212 164 U.S. 403 (1896).
213 Id. at 414-15.
214 Id. at 417. The Court cited a number of cases as “authority” for its new doctrine,

none of them in point, and one in direct conflict with the new rule. See Grant, supra 
note 200, at 78-79.

216 166 U.S. 226 (1897).
216 Chicago, B. & Q. R.R. v. Chicago, 149 Ill. 457, 37 NJE. 79 (1894).

The first case was Missouri Pacific Ry. v. Nebraska.212 The railroad 
company had granted to two private firms the privileges of erecting two 
elevators on its right of way, but had refused permission to other private 
persons to erect a third elevator. Upon complaint, the Board of Trans
portation, after notice and a hearing in which the parties presented 
evidence and arguments, found that there were not sufficient facilities 
for the handling and shipping of grain; that the third elevator was 
necessary for the convenience of the public; that its erection would 
not materially interfere with the operation of the railroad and the use 
of its grounds; and that the railroad’s refusal was an unreasonable dis
crimination in violation of a state statute. The Board of Transportation 
ordered the railroad to grant to the complainants the same privileges on 
the same terms as already enjoyed by the owners of the two existing 
elevators. The state Supreme Court affirmed.

The United States Supreme Court reversed. It said that a raliroad 
corporation holds its property as private property subject to the public 
use for which it was incorporated. Any permission to a private party 
to occupy or use the property is within the railroad’s discretion.213 
The Court was of the opinion that the order in question was, in essence 
and effect, a taking of private property for private use and concluded:

The taking by a State of the private property of one person or 
corporation, without the owner’s consent, for the private use of 
another, is not due process of law, and is a violation of the Four
teenth Article of Amendment of the Constitution of the United 
States.214 *

In 1897, the Supreme Court decided Chicago, Burlington & Quincy 
R.R. v. Chicago.216 This case involved the extension of a public street 
across the right of way of the railroad company. After a hearing, the 
jury awarded a compensation of one dollar. The Illinois Supreme Court 
affirmed.216 It found that the land had not been condemned, and that 
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the extension of the public street would not prevent the railroad’s use of 
the tracks and right of way. Neither could the railroad company claim 
compensation for a loss in the resale value of the land, since the rail
road held it only for railroad purposes and could not sell it to the 
highest bidder. In short, the railroad would suffer no damage through 
the extension of the street.

The United States Supreme Court granted a writ of error. The rail
road contended that the nominal award of one dollar had deprived it 
of its property without due process of law contrary to the prohibition 
of the fourteenth amendment. The city insisted that the question as 
to the amount of compensation was one of local law; and since that 
question was determined in the mode prescribed by the constitution 
and laws of Illinois, and the company had full opportunity to be heard, 
the requirement of due process of law had been observed.

Mr. Justice Harlan delivered the opinion of the Court. It is exactly 
30 pages long and overflows with citations, many of them not relevant 
and some in direct conflict with the rule for which they are given as 
authority.217 On former occasions, Justice Harlan had manifested his 
devotion to the great principles of natural law.218 He recognized, of 
course, that the constitution and laws of Illinois had amply provided 
for the codification of those principles as far as the issue in the case, 
namely eminent domain, was concerned. He mentioned that the Illi
nois constitution prohibits the deprivation of life, liberty and property 
without due process of law, that it also provides that “[p]rivate prop
erty shall not be taken or damaged for public use without just compen
sation,” and that such compensation, when not made by the state, shall 
be ascertained by a jury, as prescribed by law.219 Justice Harlan fur
ther found that there had been court proceedings in accordance with 
the laws of Illinois in which the railroad appeared and asserted its claim.

217 See Grant, supra note 200, at 79-81.
218See Hurtado v. California, 110 U.S. 516, 538 (1884) (Harlan, J., dissenting). Un

fortunately, the learned former Associate Justice’s dissent displayed considerable 
confusion about the Magna Carta and the history of due process.

219 III. Const, art. I, § 2,13 (1870).

If Justice Harlan had followed the language of the United States 
Constitution and established precedents, he would have been compelled 
to stop right here and declare that Illinois had observed due process as 
required by the fourteenth amendment. Perhaps he might have been 
justified in inquiring whether the jury award of merely nominal com
pensation indicated that, while all the legally prescribed forms had 
been observed, the whole procedure had in reality been a sham, so 
that the due process requirement had not been met.
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However, Justice Harlan was obviously determined to fortify the 
Court’s endeavor in Missouri Pacific Ry. v. Nebraska.220 to give the 
term due process of law a new meaning altogether. Consequently, he 
found it necessary to inquire whether due process of law requires com
pensation to be made or secured to the owner of private property taken 
for public use.221 He said: “In determining what is due process of law 
regard must be had to substance, not to form.” 222 He cited Davidson v. 
New Orleans, where the Court had expressed doubt whether “a State 
[can] make anything due process of law which, by its own legislation, 
it chooses to declare such.” 223 But Justice Harlan did not cite the 
Court’s conclusion in that case, namely that due process under the four
teenth amendment was satisfied if a party had “by the laws of the State, 
a fair trial in a court of justice, according to the modes of proceeding 
applicable to such a case.” 224 In fact, Justice Harlan disregarded this 
conclusion. Instead, he contemplated at length about the importance of 
the protection of private property as “a vital principle of republican 
institutions” and about the requirement of just compensation for prop
erty taken for public use as a doctrine of the common law, founded in 
“natural equity” and laid down by jurists as a principle of “universal 
law.” 225 He came to the conclusion that a form of procedure prescribed 
by a state legislature to be observed in the taking of private property for 
public use is not due process of law if no provision has been made for 
compensation.226

220 164 U.S. 403 (1896); see notes 212-214 supra and accompanying text.
221166 U.S. at 233.
222 id. at 235.
223 Id., citing Davidson v. New Orleans, 96 U.S. 97, 102 (1877).
224 See Davidson v. New Orleans, 96 U.S. 97,105 (1877).
225 166 U.S. at 235-36.
226 Apparently, Justice Harlan expected a state to write substantive law into its 

procedural rules, for he said: “Due process of law as applied to judicial proceedings 
instituted for the taking of private property for public use means, therefore, such 
process as recognizes the right of the owner to be compensated if his property be 
wrested from him and transferred to the public.” Id. at 236.

It will be remembered that Justice Harlan had acknowledged that 
the Illinois constitution recognized the right of just compensation for 
the taking of private property for public use as a right of substantive 
law, and that Illinois statutes had provided for a procedure in con
demnation proceedings in fulfillment of the state’s constitutional com
mand that a person may not be deprived of his property without due 
process of law. This, under all previous Supreme Court decisions, had 
satisfied the due process clause of the fourteenth amendment. But not 
any more, said Mr. Justice Harlan:
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In our opinion, a judgment of a state court, even if it be author
ized by statute, whereby private property is taken for the State 
or under its direction for public use, without compensation made 
or secured to the owner, is upon principle and authority, wanting 
in the due process of law required by the Fourteenth Amendment 
of the Constitution of the United States, and the affirmance of such 
judgment by the highest court of the State is a denial by that 
State of a right secured to the owner by that instrument.227

227 Id. at 241.
228 Id. at 242.
229 165 U.S. 578 (1897).

Then, Justice Harlan proceeded to inquire whether the state pro
ceedings complied with this newly invented concept of due process. 
He reiterated that the awards in the case had been made by a jury 
after the parties in interest had an opportunity to prove the facts in 
issue. He then found that the last clause of the seventh amendment— 
“and no fact tried by a jury shall be otherwise reexamined in any court 
of the United States, than according to the rules of the common law”— 
prevented him from reexamining the facts on which the verdict in 
the state court was based, and he affirmed the judgment.228 229

The amazing thing is that not one of the Justices objected. The entire 
Court gave its approval to a decision which first set out to create a new 
constitutional concept not found anywhere in the Constitution, but 
then suddenly remembered the existence of the Constitution and let the 
judgment of the state court stand out of respect for the seventh amend
ment.

The irony is that the laws of Illinois did in fact embody the principle 
of natural law that the state must protect private property, and if it 
takes it for public use, it must pay just compensation. There was there
fore no real reason for the Supreme Court to display its concern for a 
fundamental law of universal fairness and justice, much less for the 
illegal creation of a new constitutional concept to protect it. But hence
forth the Chicago, Burlington & Quincy R.R. case was “authority” 
for the new use of due process.

On the same day—March 1, 1897—the Supreme Court discovered 
still another use for due process of law—the protection of freedom of 
contract. In Allgeyer v. Louisiana™ the Supreme Court declared void 
a Louisiana statute affecting an insurance contract made and to be 
performed outside of Louisiana but concerning property within the 
state. The Supreme Court found that the statute deprived the defend
ants of their liberty without due process of law and violated the four
teenth amendment. It explained that the liberty mentioned in that 
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amendment embraces the right to pursue any livelihood or avocation, 
and to enter into all contracts which may be proper, necessary, and 
essential for that purpose.230

230 Id. at 589.
231 198 U.S. 45 (1905).
232 Id. at 64.
233 Id. at 53.
234 The Allgeyer-Lochner line of cases has been modified, at least as it relates to 

“economic due process” and state regulation of its economic interests. See, e.g., 
Lincoln Federal Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525, 
533-37 (1949); West Coast Hotel Co. v. Parrish, 300 U.S. 379, 392-95 (1937); Nebbia 
v. New York, 291 U.S. 502, 523-24 (1934).

235 See notes 183-184 supra and accompanying text.

Again, in Lorimer v. New York,231 the Supreme Court held unconsti
tutional a New York statute limiting the working hours of employees 
in bakeries to 60 hours in a week, or 10 hours a day, on the ground 
that the statute interfered with the right of contract between employer 
and employees concerning the number of working hours.232 The Court 
stated that “ [t] he right to purchase or to sell labor is part of the liberty 
protected by [the fourteenth] amendment. . . .” 233 234 Even if we assume 
that freedom of contract is part of the “liberty” mentioned in the four
teenth amendment, the Constitution nowhere prohibits the states from 
depriving a person of life, liberty or property; only they cannot do this 
without due process of law. Evidently then, the Supreme Court 
simply read into the term due process of law the protection of the 
right of a party to freely enter into contracts.23,1

Obviously neither the text of the fourteenth amendment, nor its 
history, nor the history of due process permits an interpretation as that 
given by the Supreme Court in the cases just discussed. This is espe
cially clear with respect to the just compensation clause, because, as 
has been pointed out before, the insertion of such a clause in the four
teenth amendment had been suggested in the Joint Reconstruction 
Committee which prepared the draft of the fourteenth amendment, 
but had been voted down.235 There is simply no provision in the United 
States Constitution requiring the states to pay just compensation for 
the taking of private property for public use. This has been deliberately 
left to the laws of the states.

Nevertheless, by holding that due process of law in the fourteenth 
amendment guaranteed the payment of just compensation in cases of 
eminent domain, the Supreme Court had in fact broken with a long 
line of precedent and taken the first step of incorporating part of the 
Federal Bill of Rights into the fourteenth amendment. However, 
the Court continued to refuse to adopt the incorporation theory as a 
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whole. Thus, in Maxwell v. Dow,2S6 decided in 1900, the Supreme Court 
rejected the argument that a jury of twelve, then considered by the 
Supreme Court to be a necessary requirement in federal trials,236 237 was 
required by the due process clause of the fourteenth amendment. In 
1908, in Twining v. New Jersey,238 the Court again rejected the theory 
that the personal rights secured by the Federal Bill of Rights had been 
made applicable to the states by the privileges and immunities clause 
of the fourteenth amendment.239 240 Justice Moody, invoking the doctrine 
of stare decisis, found that it was “not profitable to examine the 
weighty arguments in its favor, for the question is no longer open in 
this court.” 249 But the plaintiff in error also had claimed violation of 
the due process clause of the fourteenth amendment, because the state 
trial judge had commented on the failure of the accused to testify. 
This, it was contended, was a violation of the privilege against self
incrimination, and a denial of due process of law. Since the Supreme 
Court had declared that one part of the fifth amendment, the just 
compensation clause, was part of due process in the fourteenth amend
ment, it seemed logical that another part of the fifth amendment, the 
privilege against self-incrimination, should also be included. But Justice 
Moody rejected the theory that the privilege against self-in crimina
tion was part of the due process clause of the fourteenth amendment. 
He explained:

236 176 U.S. 581, 602 (1900); see note 199 supra and accompanying text.
237 See note 190 supra.
238 211 U.S. 78 (1908).
239 Id. at 98-99, 114.
240 W, at 98.
241 Id. at 99.

it is possible that some of the personal rights safeguarded by the 
first eight Amendments against National action may also be safe
guarded against state action, because a denial of them would be 
a denial of due process of law. Chicago, Burlington & Quincy 
Railroad v. Chicago, 166 U.S. 226. If this is so, it is not because 
those rights are enumerated in the first eight Amendments, but 
because they are of such a nature that thev are included in the 
conception of due process of law.241

Here we have it from an authentic source that according to the Su
preme Court due process of law includes the meaning of “just com
pensation” and “freedom of contract.” Does this make sense? Of 
course not. Mr. Justice Moody must have sensed it, for he continued: 
“Few phrases of law are so elusive of exact apprehension as this. 
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Doubtless the difficulties of ascertaining its connotation have been in
creased in American Jurisprudence, where it has been embodied in 
constitutions and put to new uses as a limit on legislative power.” 242

2« Jd. at 99-100.
243 As to the “due process of law” that is required by the Fourteenth Amend

ment, it is perfectly well settled that a criminal prosecution in the courts 
of a State, based upon a law not in itself repugnant to the Federal Con
stitution, and conducted according to the settled course of judicial pro
ceedings as established by the law of the State, so long as it includes 
notice, and a hearing, or an opportunity to be heard, before a court of 
competent jurisdiction, according to established modes of procedure, is 
“due process” in the constitutional sense.

237 U.S. 309, 326 (1915) (citation omitted).
Justices Holmes and Hughes dissented, but not because they disagreed with the 

Court’s definition of due process. They found from the record that the trial was 
dominated by a mob and that therefore the defendant had not received the process 
due him under the state’s law. Id. at 345 (Holmes & Hughes, JJ., dissenting); accord, 
Brown v. Mississippi, 297 U.S. 278 (1936); Moore v. Dempsey, 261 U.S. 86 (1923).

244 262 U.S. 390, 399 (1923).
245 262 U.S.404 (1923).
246 Justices Holmes and Sutherland dissented in Bartels. Id. at 412 (Holmes & 

Sutherland, JJ., dissenting).
247 268 U.S. 510 (1925).

Mr. Justice Moody was right insofar as due process had assumed an 
“elusive” quality because it had been “put to new uses as a limit on 
legislative power.” But this was of the Court’s own making, and in 
plain disregard of the Court’s own limitations as prescribed by the 
Constitution. By putting a constitutional concept to “new uses” never 
contemplated by its framers, by its language, or by its history, the 
Court in fact amended the Constitution, an act for which it had no 
mandate. Where the Court adhered to its duty to interpret the Con
stitution and not to amend it, it had no difficulty in defining “due 
process,” not even after Twining v. New Jersey. Thus, in 1915, 
Justice Pitney, speaking for the Court in Frank v. Mangum, again 
rejected an expansion of the due process clause in the fourteenth 
amendment. He considered it “perfectly well settled” that that clause 
referred to the regular procedure of the states.243

However, the Court persisted in inventing forever new meanings 
for due process of law in the fourteenth amendment. Thus in Meyer 
v. Nebraska244 245 246 and in Bartels v. Iowa,24r' due process of law meant free
dom to teach foreign languages to elementary school children.248 In 
Pierce v. Society of Sisters,247 it meant freedom of private instruction 
of school children. Therefore the Oregon Compulsory Education Act 
of 1922, requiring education in a public school of every child between 
eight and sixteen years, was held to violate the due process clause of 
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the fourteenth amendment. In Gitlow v. New York,248 due process 
meant freedom of speech and of the press. Only three years earlier, 
in 1922, in Prudential Insurance Co. v. Cheek249 the Supreme Court, 
by Justice Pitney, had stated:

248 268 U.S. 652, 666 (1925).
2« 259 U.S. 530 (1922).
250 id. at 538, 543.
251 268 U.S. at 666.
252 283 U.S. 359 (1931).
253 Id. at 368-69; see note 233 supra and accompanying text.
254 283 U.S. 697, 707 (1931).
255 297 U.S. 233 (1936).
256 287 U.S. 45 (1932).

[T]he Constitution of the United States imposes upon the 
States no obligation to confer upon those within their jurisdiction 
either the right of free speech or the right of silence.

... as we have stated, neither the Fourteenth Amendment nor 
any other provision of the Constitution of the United States im
poses upon the States any restrictions about “freedom of speech” 
or the “liberty of silence”; nor, we may add, does it confer any 
right of privacy upon either persons or corporations.250 251

In this, it must be emphasized, the Supreme Court was absolutely 
Correct. But in Gitlow v. New York, the Court found that it could 
and did “assume” that freedom of speech and of the press were among 
the fundamental rights and “liberties” protected by the due process 
clause of the fourteenth amendment against impairment by the states, 
and it brushed off its opinion in Prudential Insurance Co. v. Cheek as 
as an “incidental statement” not “determinative of this question.” 2B1

In Stromberg v. California,252 the Court said that “the conception of 
liberty under the due process clause of the Fourteenth Amendment 
embraces the right of free speech” and found that a state statute 
which is “so vague and indefinite as to permit the punishment of the 
fair use of this opportunity [for free political discussion] is repugnant 
to the guaranty of liberty contained in the Fourteenth Amendment 
. . . .”253 There is, of course, no such guarantee in the fourteenth 
amendment. In Near v. Minnesota,254 due process again meant liberty 
of the press and speech; and in Grosjean v. American Press Co.,255 it 
meant freedom of the press.

In Powell v. Alabama,256 due process in the fourteenth amendment 
meant the right to counsel. The Alabama constitution guaranteed a 
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right to counsel and, as Mr. Justice Butler pointed out in his dissenting 
opinion, aid of counsel had in fact been given.267 The majority, how
ever, found that the aid of counsel had been inadequate. Therefore, it 
could have reversed the state court’s judgment on the ground that the 
defendants had not received the process of law due to them under the 
applicable state laws, as required by the due process clause of the four
teenth amendment.268 But the majority preferred to add still another 
meaning to that clause, presumably because thereby it could incor
porate the sixth amendment’s right to counsel into the fourteenth 
amendment for future reference.

257Id. at 73-77 (Butler, J., dissenting).
258 Cf. Chambers v. Florida, 309 U.S. 227 (1940); Brown v. Mississippi, 297 U.S. 278 

(1936). In Brown, the Court reversed a state court judgment and sentence of death 
based solely on confessions extracted by whippings amounting to torture. The unani
mous Court found that the whole proceeding was a mere pretense of a trial and void 
under the fourteenth amendment. The record had made it clear that the defendants 
had not been granted due process under the applicable state laws as required by the 
fourteenth amendment.

258 299 U.S. 353, 364 (1937).
260 332 U.S.46 (1947).
261 The Adamson Court stated:

It is settled law that the clause of the Fifth Amendment, protecting a 
person against being compelled to be a witness against himself, is not made 
effective by the Fourteenth Amendment as a protection against state action 
on the ground that freedom from testimonial compulsion is a right of 
national citizenship, or because it is a personal privilege or immunity 
secured by the Federal Constitution as one of the rights of man that are 
listed in the Bill of Rights.

Id. at 50-51.
262 id. at 53-56.
263 338 U.S. 25 (1949).

In De Jonge v. Oregon,* 258 259 due process meant the right of peaceable 
assembly. However, in Adamson v. California2™ the Supreme Court 
reiterated its holding in Twining v. New Jersey and declared it to be 
“settled law” that the clause of the fifth amendment protecting a per
son against compulsory self-incrimination was not made applicable to 
the states by the privileges and immunities clause of the fourteenth 
amendment.261 The Court further found that a California law which 
permitted comment on the failure of a criminal defendant to testify at 
his trial was not of such a nature as to impair the defendant’s right 
to a fair trial protected by the due process clause of the fourteenth 
amendment.262

But in Wolf v. Colorado,263 the Supreme Court found that the secur
ity of one’s privacy against arbitrary intrusion by the police—which is at 
the core of the fourth amendment—was “implicit in ‘the concept of 
ordered liberty’ and as such enforceable against the States through the 



1428 The Georgetown Law Journal [Vol. 60:1381

Due Process Clause.” 264 265 In other words, due process now meant the 
right to privacy against arbitrary intrusion by the police.266

264 Id. at 27.
265 See notes 273-278 infra and accompanying text.
266359 U.S. 121 (1959).
267 Id. at 124 (citations omitted).
268 id. at 127, citing Palko v. Connecticut, 302 U.S. 319, 324-25 (1937).
269 See id. at 151-55 (Black, J., dissenting).
270 Of course, ne bis in idem, or the prohibition of double jeopardy, that is the 

prohibition of exposing a person to criminal prosecution and punishment twice for 
the same criminal act, is not connected with the true meaning of due process. It 
has been accepted in the West since Greek and Roman times as a fundamental principle 
of justice and equity. See id.

271 Id. at 124-26, 140-49. Justice Frankfurter showed that only fifteen of the ratifying 
states had constitutions which were in accord with the fifth, sixth and seventh 
amendments to the United States Constitution at the time they ratified the fourteenth 
amendment, and that of these fifteen, four made alterations in their constitutions by 
1875 which brought them into important conflict with one or more of these provisions 
of the Federal Constitution; that by 1890 only eleven of the thirty ratifying states

In Bartkus v. Illinois,Justice Frankfurter again affirmed the Court’s 
rejection of the incorporation theory. He said:

We have held from the beginning and uniformly that the Due 
Process Clause of the Fourteenth Amendment does not apply to 
the States any of the provisions of the first eight amendments as 
such. The relevant historical materials have been canvassed by 
this Court and by legal scholars. . . . These materials demonstrate 
conclusively that Congress and the members of the legislatures of 
the ratifying States did not contemplate that the Fourteenth 
Amendment was a short-hand incorporation of the first eight 
amendments making them applicable as explicit restrictions upon 
the States.2®7

However, Justice Frankfurter went on to embrace the Court’s natural 
law doctrine of due process, namely that this clause included only 
those concepts “implicit in the concept of ordered liberty,” and that 
the fourteenth amendment prohibited to the states only those practices 
“repugnant to the conscience of mankind.” 268 He then concluded that 
the prohibition of double jeopardy, one of the oldest and practically 
universal principles of western civilization,269 was not such a “funda
mental” law as to deserve inclusion into the due process clause.270

In the Bartkus case Justice Frankfurter had supported the Court’s 
opinion that the due process clause of the fourteenth amendment did 
not incorporate the Federal Bill of Rights with ample and convincing 
evidence that neither Congress nor the thirty ratifying states had any 
such understanding.271 Almost immediately thereafter there began a 
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period in which the Supreme Court made a complete departure from 
what may have been left of the doctrine of stare decisis. It overruled 
long established precedents and incorporated into the fourteenth amend
ment one provision after another of the Federal Bill of Rights. All of 
this was supposed to be included in due process of law.

For instance, in 1949, the Supreme Court had indicated in Wolf v. 
Colorado,212 that the fourth amendment’s right of privacy is enforce
able against the states through the due process clause of the four
teenth.* 272 273 274 But it held that in a prosecution in a state court for a state 
crime the fourteenth amendment does not forbid the admission of evi
dence obtained by an unreasonable search and seizure. The Court 
referred to its decision in Weeks v. United States,214 where it had held 
that in a federal prosecution, the fourth amendment barred the use 
of evidence secured through an illegal search and seizure. The Court 
explained that this ruling was neither derived from the requirements 
of the fourth amendment nor based on legislation, but that “[t]he 
decision was a matter of judicial implication.” 275 276 In 1961, the Supreme 
Court overruled Wolf in Mapp v. Ohio216 and held that the exclu
sionary rule is an essential part of both the fourth and fourteenth 
amendments, enforceable in the same manner as other basic rights 
secured by the due process clause.277 Due process now meant exclusion 
of illegally obtained evidence.

were in explicit accord with these provisions, and that the constitutions of twelve 
states admitted to the Union after the ratification of the fourteenth amendment had 
provisions different from the requirements of the fifth, sixth, or seventh amendments. 
See notes 175-177 supra and accompanying text.

272 338U.S. 25 (1949).
273 See notes 263-265 supra and accompanying text.
274 232 U.S. 383 (1914).
275 338 U.S. at 28.
276 367 U.S. 648 (1961).
277 Id. at 657, 660.

Of course, the fourth amendment says nothing about exclusion of 
illegally obtained evidence. It is obvious that the Constitution left the 
sanctions for violations of the fourth amendment to legislation. The 
fourteenth amendment neither says anything about search and seizure 
nor about exclusion of evidence as a sanction for illegal police action. 
In both Wolf and Mapp the Court was rightly shocked by the lack 
of state protection against arbitrary police action. But does this justify 
the creation by judicial fiat of a constitutional rule for which the Court 
has no constitutional mandate? Justice Harlan, joined by Justice 
Frankfurter and Justice Whittaker dissented in Mapp, lamenting the 
lack of judicial restraint and disregard for stare decisis displayed by the 
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majority.278 But, as indicated before, the Supreme Court no longer had 
regard for stare decisis.

278 “In overruling the Wolf case the Court, in my opinion, has forgotten the sense 
of judicial restraint which, with due regard for stare decisis, is one element that should 
enter into deciding whether a past decision of this Court should be overruled. Apart 
from that I also believe that the Wolf rule represents sounder Constitutional doctrine 
than the new rule which now replaces it.” Id. at 672 (Harlan, J., dissenting).

279 370 US. 660, 666 (1962).
280 329 U.S. 459 (1947).
281 Id. at 463.
282 136 U.S. 436,446 (1890).
283 See note 187 supra and accompanying text.
284 372 U.S. 335 (1963).
285 316 U.S. 455 (1942).
286 378 U.S. 1 (1964).
287 380 U.S. 400 (1965).
288 Id. at 407.

In Robinson v. California, the Court held that an infliction of cruel 
and unusual punishment by a state violated the eighth and fourteenth 
amendments.279 The only authority cited for this new rule was Francis 
v. Resweber.280 In that case the Court said in a dictum that “[t]he 
Fourteenth [Amendment] would prohibit by its due process clause 
execution by a state in a cruel manner,” 281 citing as its only authority In 
re Kemmler.282 But in the Kemmler case the Supreme Court has held 
explicitly that the eighth amendment does not apply to the states.283 
The Supreme Court actually never bothered to overrule this. Evidently 
it “assumed” that due process now meant protection against cruel and 
unusual punishment.

In Gideon v. Wainwright,284 the Court changed its mind with respect 
to appointment of counsel to indigent criminal defendants. Overruling 
Betts v. Brady,285 286 287 the Court now found this so “fundamental and essen
tial to a fair trial” as to be part of the due process clause of the four
teenth amendment.

In Malloy v. Hogan,288 the protection against self-incrimination be
came part of the fourteenth amendment.

In Pointer v. Texas,281 the Supreme Court held that the sixth amend
ment right of an accused to confront the witnesses against him is such 
a “fundamental right” that it is made obligatory on the states by the 
fourteenth amendment. As a matter of fact, there was confrontation 
at the preliminary hearing in Pointer. The defendant was present and 
could have cross-examined. But the Court construed the constitutional 
requirement of “confrontation” as a right to cross-examination with 
assistance of counsel and held that a state could not introduce the 
transcript of the sworn testimony of a witness given at the preliminary 
hearing, if the defendant was not represented by counsel.288
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In Duncan v. Louisiana,2™ the Court found that the “fundamental 
principles of liberty and justice which lie at the base of all our civil 
and political institutions” required it to hold “that the Fourteenth 
Amendment guarantees a right to jury trial in all criminal cases which 
—were they to be tried in a federal court—would come within the Sixth 
Amendment’s guarantee.” 289 290 The effect of this decision was that 
Louisiana, which provided trial by jury for all felonies, was prohibited 
from trying charges of simple battery by the court alone. In Benton 
v. Maryland,291 the Supreme Court changed its mind about double 
jeopardy292 293 and held that the double jeopardy clause of the fifth amend
ment is enforceable against the states through the fourteenth amend
ment.

289 391 U.S. 145 (1968).
290 id. at 148-49.
291 395 U.S. 784 (1969).
292 See notes 266-270 supra and accompanying text.
293 397 U.S. 358 (1970).
294«. at 377.
295 370 U.S. 421 (1962).
296 374 U.S. 203 (1963).

In In re Winship299 the Supreme Court reversed the determination 
of a New York family court judge ordering a 12-year-old boy con
victed of larceny to be placed in a training school for an initial period 
of 18 months, subject to annual extensions until his 18th birthday, 
because the New York Family Court Act permitted such a determina
tion to be based on a preponderance of the evidence. The Supreme 
Court regarded the proceedings as “criminal” in nature and held that 
the due process clause requires that in criminal cases conviction must 
be based upon proof beyond reasonable doubt of every fact necessary 
to constitute the crime charged. As Justice Black pointed out in his 
dissenting opinion,294 the United State Constitution nowhere requires 
proof of guilt beyond a reasonable doubt. Wisely, it has left the 
standards of proof to the legislatures. But the Supreme Court created 
another constitutional rule by judicial fiat.

In Engel v. Vitale,295 the Supreme Court held that to require reci
tation of a prayer—even though denominationally neutral—in a public 
school of New York is not permitted by the Constitution. In Abington 
School District v. Schempp,296 the Court held that a Pennsylvania statute 
and a rule of the Board of School Commissioners of Baltimore City 
adopted pursuant to statutory authority which required the reading, 
at the opening of each school day, of verses from the Bible and the 
recitation of the Lord’s Prayer violated the United States Constitution. 
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And in Lemon v. Kurtzman,™ decided June 28, 1971, the Supreme 
Court held unconstitutional state statutes providing state aid to church- 
related elementary and secondary schools. In the Court’s opinion, the 
constitutional provisions prohibiting all these state activities are sup
posedly contained in the first and fourteenth amendments. The first 
amendment contains a clause which reads, “Congress shall make no 
law respecting an establishment of religion, or prohibiting the free 
exercise thereof.” The United States Constitution does contain pro
visions prohibiting the states from passing certain laws, as, for in
stance, any bill of attainder, ex post facto law, or law impairing the 
obligation of contracts.297 298 299 But nowhere does the Constitution say that 
a state shall make no law respecting an establishment of religion, or pro
hibiting the free exercise thereof. This again was read into the due 
process clause of the fourteenth amendment by the Supreme Court, 
although freedom of religion or state aid to church related schools has 
absolutely nothing to do with due process.

297 403 U.S. 602 (1971).
298 See U.S. Const, art. I, § 10.
299 378 U.S. 500 (1964).
300 Ch. 1024, § 6, 64 Stat. 993, as amended, 50 U.S.C. § 785 (1970).
301 378 U.S. at 505, 514.
302 In his concurring opinion, Mr. Justice Black correctly pointed out that the fifth 

amendment, standing alone, confers no constitutional liberty to travel abroad at will. 
He would have held the whole act unconstitutional because (1) it constitutes a bill of 
attainder which article one, section nine of the Constitution forbids Congress from 
passing; (2) it restricts appellants’ liberty on the basis of legislative and administrative 
factfindings that they are subversives without giving them a trial according to due 

As has been shown, the due process clause in the fourteenth amend
ment has been completely diverted by the Supreme Court from its 
original meaning and turned into a catch-all phrase to hold unconsti
tutional any state act which the Supreme Court does not like. It is 
only natural that this treatment of due process of the fourteenth amend
ment had to reflect on the due process clause in the fifth amendment.

Thus in Aptheker v. Secretary of State,™ the Supreme Court held 
unconstitutional section six of the Subversive Activities Control Act of 
1950,300 which excluded a member of a Communist organization that 
is registered or under final order to register from the right to apply 
for or obtain a passport. The Court stated that the right to travel is an 
important aspect of the citizen’s “liberty” guaranteed in the due process 
clause of the fifth amendment.301

The fifth amendment does not guarantee “liberty,” not any more 
than the fourteenth amendment does. Their guarantee is that a citizen 
may not be deprived of his liberty without due process of law.302 But 
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as the Supreme Court has done with due process in the fourteenth 
amendment,303 it simply read into the due process clause of the fifth 
amendment a guarantee of “liberty” to travel.

process; and (3) it “denies appellants the freedom of speech, press, and association which 
the First Amendment guarantees.” Id. at 514-17 (Black, J., concurring).

303 See notes 200-298 supra and accompanying text.
304 347 U.S. 483 (1954).
305 347 U.S. 497 (1954).
306 See note 386 infra and accompanying text.
307See Detroit Bank v. United States, 317 U.S. 329, 337 (1943); Curran v. Wallace, 

306 U.S. 1, 13-14 (1939); Steward Machine Co. v. Davis, 301 U.S. 548, 584 (1937). 
Language to the effect that “discriminatory legislation may be so arbitrary and injurious 
in character as to violate the due process clause of the Fifth Amendment” had remained 
dictum. See 317 U.S. at 338.

sob See notes 305-307 supra.

Not only has the due process clause of the fourteenth amendment 
reverberated back into the due process clause of the fifth amendment, 
but also another part of the fourteenth amendment, namely the equal 
protection clause. There is no clause in the United States Constitution 
which says that Congress may not deny to any person within its juris
diction the equal protection of the laws. However, the Supreme Court 
supplied it by reading it into the due process clause of the fifth amend
ment.

Thus, in Brown v. Board of Education,304 the Supreme Court had 
held that segregation of white and negro children in the public schools 
of a state solely on the basis of race denied to negro children the equal 
protection of the laws guaranteed by the fourteenth amendment. On 
the very same day the Supreme Court decided Bolling v. Sharpe.3®5 
In that case the Court was faced with the same issue with respect to 
the District of Columbia, namely the constitutionality of legally im
posed school segregation on the basis of race. The Court itself stated 
that the legal problem in the District of Columbia is different from that 
in a state. The difference has been created by the Constitution itself. 
In article one. section eight, clause 17, Congress was given plenary power 
“to exercise exclusive legislation in all cases whatsoever” over the 
District of Columbia. As pointed out elsewhere,306 there is no equal 
protection clause in the Constitution which applies to Congress. The 
Supreme Court repeatedly has held that the fourteenth amendment does 
not apply to Congress and that the fifth amendment, which does, pro
vides no guarantee against discriminatory legislation by Congress.307 
But now the Supreme Court simply cited some dicta in previous cases as 
“authority” for the maxim that “discrimination may be so unjustifiable 
as to be violative of due process.” 308 It concluded that segregation 
in public education constitutes an arbitrary deprivation of the liberty 
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of negro children in violation of the due process clause and held ex
plicitly “that racial segregation in the public schools of the District of 
Columbia is a denial of the due process of law guaranteed by the Fifth 
Amendment to the Constitution.”309

309 347 U.S. at 500.
310 Id.
311 See note 307 supra and accompanying text.
312 163 U.S.537 (1896).
313 394 U.S. 618 (1969).

As has been said before, neither the fourteenth nor the fifth amend
ment forbids the deprivation of liberty, and a statute doing that is not 
for that reason alone in violation of due process, but only when it bars 
access to the regular procedure applicable to the particular case. The 
maintenance of a dual school system has absolutely nothing to do with 
due process. Doubtless, the Brown decision rested on solid constitu
tional grounds, for to relegate negro children by law to separate 
schools could certainly not be reconciled with the equal protection 
of the law which the fourteenth amendment assures them. But the 
fifth amendment offers no such protection. The Supreme Court must 
have sensed the dubiousness of its new constitutional rule, for it found 
it necessary to explain that in view of its decision that the Constitution 
prohibits the states from maintaining racially segregated public schools, 
it would be unthinkable that the same Constitution would impose a 
lesser duty on the federal government.310

Of course, it is not “unthinkable” at all that the duties imposed by 
the Constitution upon the states differ from those imposed upon the 
federal government,311 312 although public policy may prompt Congress to 
adjust its duties toward the District of Columbia to those required by 
the Constitution of the states. However, it must be borne in mind that 
before May 17, 1954, it was generally understood that under the 
Supreme Court’s own doctrine announced in Plessy v. Ferguson313 
separate but equal facilities for negroes and whites were thought to 
be compatible with the Constitution. When the Supreme Court changed 
its doctrine to one more in accord with the text and spirit of the four
teenth amendment, Congress would very probably have made the 
necessary adjustments by appropriate legislation within a reasonable 
time. Instead, the Supreme Court preferred to rush in and create a new 
constitutional provision via the ever more expanding due process clause. 
Bolling v. Sharpe now became “authority” for the equalization of 
equal protection of the fourteenth amendment with due process in the 
fifth amendment.

A particularly instructive case is Shapiro v. Thompson.313 In that 
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case the Supreme Court held unconstitutional two state statutes which 
denied welfare assistance to persons residing within the state for less 
than a year immediately preceding their application for assistance, and 
an act of Congress which did the same for the District of Columbia. 
The Supreme Court based its holdings predominantly on the ground 
that the state statutes violated the equal protection clause of the four
teenth amendment, while the same provision in the District of Columbia 
was supposed to violate the due process clause of the fifth amendment.314

314 Id. at 627, 641-42.
315 110 U.S. 516, 534 (1884).
316 136 U.S. 436, 448 (1890).
311 See notes 153, 187 supra and accompanying text.
318 406 F.2d 681, 684 (10th Cir. 1969) .
319 130 US. App. D.C. 374, 381-82, 401 F.2d 915, 922-23 (1969).
320 Id. at 382 n.40, 401 F.2d at 923 n.40..
321 Rochin v. California, 342 U.S. 165, 172-73 (1952).
322 Duncan v. Louisiana, 391 U.S. 145, 148-49 (1968).

In Hurtado v. California,315 and in In re Kemmler,316 the Supreme 
Court had held that the due process clause in the fourteenth amend
ment meant the same as that in the fifth amendment. But these were 
cases in which the Supreme Court still paid attention to the language 
of the Constitution.317

Now, after the Supreme Court has converted the due process clause 
of the fourteenth amendment into a catch-all phrase to be used by the 
courts to void legislative enactments at will, we get decisions to the 
opposite effect. Thus, the United States Court of Appeals for the 
Tenth Circuit said, in Earnest v. Willingham, “that a Federal agency 
may not, consistently with Fifth Amendment due process, do that 
which a State is forbidden to do by Fourteenth Amendment due proc
ess.” 318 And the United States Court of Appeals for the District of 
Columbia Circuit said, in W ashington v. United States, that in the 
relationship of the citizenry to criminal laws, the due process clause 
of the fifth contains the same “pledge of the protection of equal laws” 
as is evident from the fourteenth.319 “For this reason,” continued the 
court, “we freely utilize Fourteenth Amendment precedents.” 320 321 322

Thus, due process in the fifth amendment has become exposed to 
the same arbitrary use by the courts as due process in the fourteenth 
amendment. Since the Justices base their determination of what is due 
process in any given case on what “shocks the conscience,” offends “a 
sense of justice” or “the community’s sense of fair play and decency,” 821 
on whether the right under consideration is among those “fundamental 
principles of liberty and justice which lie at the base of all our civil 
and political institutions,” or on whether it is “a fundamental right,” 822 
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it is no longer possible to predict whether a statute or the decision of 
a state or lower federal court will meet the subjective “standards” of 
five Supreme Court Justices.

Some of the best criticism of this practice has come from members of 
the Court itself. For instance, Justice Clark pointed out the undesir
ability of the Court’s approach to due process,

in which inchoate notions of propriety concerning local police 
conduct guide our decisions. But this makes for such uncertainty 
and unpredictability that it would be impossible to foretell—other 
than by guesswork—just how brazen the invasion of the intimate 
privacies of one’s home must be in order to shock itself into the 
protective arms of the Constitution. In truth, the practical result 
of this ad hoc approach is simply that when five Justices are suffi
ciently revolted by local police action, a conviction is overturned 
and a guilty man may go free.323

323Irvine v. California, 347 U.S. 128, 138 (1954) (Clark, J., concurring).

Even more to the point was the criticism of Justice Black who 
repeatedly condemned the Court’s tendency to disregard the language 
of the Constitution. He objected to the view often expressed by the 
Supreme Court that “due process is an evolving concept” and that it 
therefore entails a “gradual process of judicial inclusion and exclusion” 
to ascertain those “immutable principles ... of free government which 
no member of the Union may disregard,” and he said:

Thus the Due Process Clause is treated as prescribing no specific 
and clearly ascertainable constitutional command that judges must 
obey in interpreting the Constitution, but rather as leaving judges 
free to decide at any particular time whether a particular rule or 
judicial formulation embodies an “immutable principl[e] of free 
government” or is “implicit in the concept of ordered liberty,” 
or whether certain conduct “shocks the judge’s conscience” or 
runs counter to some other similar, undefined and undefinable 
standard. Thus due process ... is to be a phrase with no perma
nent meaning, but one which is found to shift from time to time 
in accordance with judges’ predilections and understandings of 
what is best for the country. If due process means this, the Four
teenth Amendment, in my opinion, might as well have been writ
ten that “no person shall be deprived of life, liberty or property 
except by laws that the judges of the United States Supreme Court 
shall find to be consistent with the immutable principles of free 
government.” It is impossible for me to believe that such uncon
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fined power is given to judges in our Constitution that is a written 
one in order to limit governmental power.324

324Duncan v. Louisiana, 391 U.S. 145, 168 (1968) (Black, J., dissenting).
325 See note 323 supra.

It is clear that any attempt to define or explain due process of law 
in the light of recent Supreme Court decisions must fail because the 
Supreme Court has deprived this clause of any meaning and has used it 
as a constitutional cloak to proclaim at will new constitutional rules not 
found anywhere in the text of the Constitution. As the above cited 
examples indicate, some members of the Supreme Court have not been 
happy with the majority’s departure from the Constitution through 
the misuse of the due process clause. No doubt the majority was in
duced to do this by the highest of motives. But while this practice may 
have achieved desirable results in isolated cases, its overall effect has not 
been good. As Justice Clark so wisely remarked, the Court’s misuse of 
the due process clause has created uncertainty of the law, since no one 
is able to predict on what grounds the Court will void a law or set aside 
a judgment.325 Worse, the tendency of judges of the highest tribunal 
of the land to disregard the text of the Constitution in favor of a “higher 
law” which their conscience dictates them to obey undoubtedly has in
fluenced a growing trend among citizens of this country to disregard 
its laws and follow a “higher law” whenever they feel moved by their 
conscience. There is no doubt that for the country as a whole it would 
be better to leave changes of the Constitution to the constitutional 
amendment process than to have them dictated to the nation by federal 
judges on a case by case basis. If the people really want change, it takes 
less time for a constitutional amendment to go through the federal and 
state legislatures than it takes a case to wind its cumbersome way from 
the trial court all the way up to the United States Supreme Court.

From the foregoing it is clear that the only correct way of defining 
and explaining the meaning of a term used by the Constitution is first by 
its language, second through its history, and third through the under
standing of the people who framed, accepted and first lived by it. By 
this way, the meaning of due process is not difficult to define. As its 
language implies, and as it was understood through its long history and 
defined by the Supreme Court during the first hundred years of its con
stitutional life, it means a constitutional guarantee to each person to have 
equal access to the regular procedure due to all alike under the laws 
applicable in their jurisdiction.
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THE PRESUMPTION OF INNOCENCE

The claim has been made that pretrial detention abridges the pre
sumption of innocence which is supposed to be included in the guarantee 
of due process. The easiest way to refute such an assertion is to point 
out that there has always been pretrial detention in capital cases, and 
that no one has ever seriously maintained that this violated due process 
of law. As explained above, the term “due process of law” as used in 
the Constitution is not a guarantee of any specific procedure. It merely 
points to the regular procedure applicable in a given case. For this 
reason, a presumption of innocence, whatever it may mean, can only 
be part of due process if it is part of the regular procedure applicable 
in the case under consideration. But because it has been so frequently 
insisted that the so-called presumption of innocence is a general pro
vision of constitutional rank, it will be helpful to ascertain what that 
term means and whether it is really an inseparable part of due process 
of law.

California, for instance, defines the presumption of innocence in 
section 1096 of its Penal Code.326 327 328 Consequently, in a case in which Cali
fornia criminal law would be applicable, the due process clause of the 
fourteenth amendment would require that the state prove the defendant 
guilty beyond a reasonable doubt. A number of other states, among 
them Illinois and Oregon, have similar statutory provisions.327

326 Section 1096 provides: “A defendant in a criminal action is presumed to be 
innocent until the contrary is proved, and in case of a reasonable doubt whether his 
guilt is satisfactorily shown, he is entitled to an acquittal, but the effect of this pre
sumption is only to place upon the state the burden of proving him guilty beyond a 
reasonable doubt.” Cal. Penal Code § 1096 (West 1970).

327 See III. Ann. Stat. ch. 38, § 3-1 (Smith-Hurd 1972); Ore. Rev. Stat. § 136.520 
(1971).

328 339 U.S. 349 (1950).
329 Id. at 363.

The statutory provisions just cited use the presumption of innocence 
to express a rule of proof. The Supreme Court, on the other hand, tried 
to distinguish between the two phrases. It said in United States v. 
Fleischman328 that the presumption of innocence

surrounds the defendant in a criminal prosecution. That pre
sumption continues to operate until overcome by proof of guilt 
beyond a reasonable doubt and is not to be confused with burden 
of proof, which is a rule affecting merely the time and manner of 
proof.329

Fundamentally, this is another way of expressing that the burden of
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proving guilt is on the prosecution. Wigmore330 * expressed this in a 
similar way, but in addition he stressed the emotional value which the 
term conveys to the jury.

330 9 J. Wigmore, A Treatise on the Anglo-American System of Evidence in 
Trials at Common Law § 2511, at 407 (3d ed. 1940).

[T]he presumption of innocence is in truth merely another form of ex
pression for the rule that it is for the prosecution to adduce evidence and to 
produce persuasion beyond a reasonable doubt .... However, in a 
criminal case the term does convey a special and perhaps useful hint, over 
and above the other form of the rule of the burden of proof, in that it 
cautions the jury to put away from their minds all the suspicion that arises 
from the arrest, the indictment, and the arraignment, and to reach their 
conclusion solely from the legal evidence adduced.

Id.
331119 U.S. App. D.C. 226, 229, 339 F .2d 725, 728 (1964).
332 155 F.2d 1002, 1004 (2d Cir. 1946).
333 Article one, section 14 reads: “Every man being presumed innocent, until he is 

pronounced guilty by the law, no act of severity which is not necessary to secure an 
accused person shall be permitted.” R.I. Const, art. I, § 14 (1842), reprinted in 6 Thorpe 
3224.

334 Article nine reads: “Tout homme étant présumé innocent jusqu'à ce qu'il ait 
été déclaré coupablé, s’il est jugé indispensable de l'arrêter, toute rigueur qui ne serait 
pas nécessaire pour s'assurer de sa personne doit etre sévèrement réprimée par la loi.” 
Translation by the author: “Every man being presumed innocent until he is declared 
guilty, if it is deemed indispensable to arrest him, any severity which is not necessary 
to secure his person, shall be severely repressed by the law.” Déclaration des droits de 
l’homme et du citoyen, art. 9 (1789), reprinted in G. Berlia, Les constitutions et lés 
principales lois politiques de la France 2 (7th ed. 2).

In Washington v. Clemmer^ the United States Court of Appeals for 
the District of Columbia Circuit used the expression in a different way. 
It said that the presumption of innocence has meaning at the preliminary 
hearing; the accused is entitled to his liberty unless the Government can 
establish probable cause for his detention in accord with fair process. 
Similarly, in United States ex rel. Rubinstein v. Mulcahy ,332 the United 
States Court of Appeals for the Second Circuit said that the purpose of 
bail before trial is to insure the presence of the accused where required 
without the hardship of incarceration before guilt has been proved and 
while the presumption of innocence is to be given effect.

The Rhode Island constitution of 1842 seems to be the only American 
constitution which contains a presumption of innocence.333 This pro
vision is almost identical with article nine of the French Declaration 
des droits de b homme et du citoyen—Declaration of the Rights of Men 
and Citizens—of August 26, 1789.334 In the two last cited decisions as 
well as in the Rhode Island constitution and the French Declaration of 
the Rights of Men and Citizens, the presumption of innocence is used to 
indicate that an accusation is not a conviction, and though the law may 
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permit the arrest of an accused, he retains his rights as a free citizen and 
is entitled to be treated differently from someone who has been con
victed.

It is interesting to note that both these propositions for which the 
presumption of innocence is supposed to stand, namely 1) that the 
accuser has the burden of proving guilt, and 2) that the accusation does 
not raise a presumption of guilt, entered late into the system of the 
common law. They originated in the Roman law.

It is not possible here to go into the history of the burden of proof and 
the meaning of the burden of proving guilt. This would necessitate a 
full length article. Suffice it to say that the rules of burden of proof 
developed in Roman civil procedure. They require that proof be made 
by two parties to the court through rational means of proof, such as 
witnesses, experts, and documents, and that the court must base its de
cision on what has been alleged and proved in court.

In Roman civil procedure the plaintiff who asserted his right, such as 
a debt created by a Ioan, had the burden of proving it. If the defendant 
asserted its extinction, for instance through payment, he had the burden 
of proving it.335 Reduced to its essentials, the burden of proof means 
that judgment must go against the party who has the burden of proving 
a fact and is unable to meet it.

336 2 M. Bethmann-Hollweg, Der roemische Civilprozess 610 (1865) (Roman 
Civil Procedure). See also Paulus, Digest XXII, 3, 2 (“Ei incumbit probatio, qui 
dicit, non qui negat”—proof is incumbent on him who alleges, not on him who 
denies).

333 A. Berger, Encyclopedic Dictionary of Roman Law 646 (1953).

Under Justinian certain presumptions developed, such as the pre
sumption that everything that a married woman possessed was given to 
her by her husband or the presumption that a child born in marriage 
was a legitimate child. This kind of presumption was called praesump
tio juris.™ A fact to which such a presumption attached did not have to 
be proved, and the burden of proof was cast on the one denying the 
truth of the fact. Thus a praesumptio runs had the effect of shifting the 
burden of proof from the one who alleged to the one who denied. A 
praesumptio juris, therefore, created an exception to the regular rule that 
the one who alleged a fact in support of his right had to prove it.

The purpose of the rules of burden of proof was to provide a fair 
and logical basis for the decision of the judges, for it was logical and fair 
to decide a fact against the litigant who had the burden of proof but 
was unable to meet it. However, inherent in those rules is a factor which 
European Continental lawyers came to call truth as to form. If the 
plaintiff proved that he had paid 100 dollars to the defendant as a loan * 333 
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and the defendant pleaded payment, but was unable to prove it, then 
the court had to decide as if the debt still existed, although it may in 
fact have been extinguished through payment. The court had to base 
its judgment on what appeared to be the truth rather than what was 
actually true, that is, in Continental legal language, on truth as to form.

In criminal procedure, however, the judgment could not depend on 
truth as to form.837 Therefore the rules of burden of proof did not 
apply in criminal proceedings. There the rule was that tbe accuser had 
to prove the accusation;838 if he could not, or if there was doubt, there 
could be no conviction.337 338 339 This gave birth to the Continental rule in 
dubio pro reo, which means that if there is doubt with respect to any 
particular fact, it has to be resolved in favor of the accused.

337See T. Mommsen, Römisches Strafrecht 400 (1899) (Roman Criminal Law).
338 This is still clearly expressed in the Theodosian Code, where it is said: “no one, 

according to the requirement of law, may prosecute a criminal action which he has 
proposed to institute, unless he undergoes the bond of an Inscription. For a person 
who has called into court the reputation, the fortune, and finally the status and the 
life of another must know that a suitable penalty threatens him if he should not prove 
what he charges.” 3 The Theodosian Code 9.1.11 (C. Pharr transl. 1952).

339 K. Geib, Geschichte des römischen Criminalprozesses 323 (1842) (History of 
Roman Criminal Procedure).

340 No man can be judged a criminal until he be found guilty; nor can society 
take from him the public protection, until it has been proved that he has 
violated the conditions on which it was granted. What right, then, but that

Since the technical function of a presumption is to create an excep
tion to the regular rule that the party who alleges must prove and to 
shift the burden of proof to the party who denies, it is obvious that, in 
a system with a firmly established rule that the accuser has the burden 
of proving his accusation, there is neither room nor need for a presump
tion of innocence. Consequently nothing was heard about it, as long 
as the Roman law remained faithful to itself. But, with the introduction 
of torture into criminal procedure for the purpose of extracting con
fessions, an element entered into it which was completely foreign to the 
Roman rule that the accuser had the burden of proving the guilt of the 
accused. Through torture, the accused was forced to become his own 
accuser and deliver the proof for his own destruction. Also, torture in
flicted terrible punishment. Consequently, those who protested against 
the practice pointed out that to torture an accused before his guilt had 
been proved inflicted punishment on an innocent person. Beccaria, 
whose book On Crimes and Punishment probably had the greatest im
pact on the reforms of criminal law and procedure throughout Europe, 
for instance, emphasized that according to the law a person whose crime 
has not been proved was innocent. Torture perverted the law by making 
the accused his own accuser.340 Beccaria, like the other protesters, drew 
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the natural inference from the fundamental rule as ancient as the Roman 
law itself that the accuser has the burden of proving guilt. Until he has 
done so, society cannot treat the accused as a criminal. As mentioned 
above,341 the French Declaration of the Rights of Men and Citizens re
minded arresting officers that everyone is “presumed” innocent until 
proven guilty, and that therefore no unnecessary force should be used 
when making an arrest. In neither situation was there any intent to con
vey the impression that there was something like a technical presump
tion of innocence. On the contrary, the emphasis was on the fact that 
the burden of proof was on the accuser, and that respect for this rule 
demanded that before conviction an accused person should not be 
treated as if already convicted. The excesses of the inquisitorial process 
in the Middle Ages had perverted this rule into the contrary. When, 
after the reforms of the eighteenth and nineteenth centuries, the Roman 
rule that the accuser has the burden of proving guilt was again firmly 
established on the European Continent, there was no longer any need 
to refer to a presumption of innocence.

of power, can authorize the punishment of a citizen, so long as there remains 
any doubt of his guilt? ... If his guilt is a certainty, he should only suffer 
the punishment ordained by the laws, and torture becomes useless, as his 
confession is unnecessary. If his guilt is not certain, an innocent person must 
not be tortured, for according to the law, a man is innocent whose crime 
has not been proved. Besides, it is confounding all relations to expect that a 
man should be both the accuser and accused ....

Beccaria, Dei delitti e delle pene, ch. XVI, 69-70 (1766) (Of Crimes and Punishments). 
An anonymous English translation, An Essay on Crimes and Punishments appeared 
in London in 1769.

841 See note 334 supra.
842 See Meyer, supra note 37, at 1147-49.
843 6 Bracton, De legibus et consuetudinibus angliae f. 400, at 154-55 (T. Twiss 

ed. 1883) [hereinafter cited as Bracton].

The situation was completely different in the Germanic legal system, 
to which the Anglo-Saxons and the Normans belonged. There the 
accuser did not have to prove the accusation.342 But in order to force the 
defendant to answer and to go through the proof procedure, the plain
tiff had to show some support of the accusation. This was, as Bracton 
explained,343 ut (actio) prima facie iusta videatur, that the action should 
prima facie appear as a just one. Such a “prima facie case” or com
plaint-support was made in the Anglo-Saxon law by a fore-oath, in the 
Norman law by a complaint witness. After the Norman Conquest, the 
Anglo-Saxon fore-oath was replaced by complaint-witnesses, later called 
secta or seute—suit. But these complaint-witnesses or secta were not 
sworn, and they were not proof. They merely raised a presumption of 
guilt which could be defeated by the proof, lex, of the accused, quia lex 
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vincit sect am, because the lex defeats the secta?^ The lex was, of course, 
the same proof procedure which has been discussed in connection with the 
lex terrae in chapter 39 of the Magna Carta.344 345 346 When the supported 
accusation was replaced by the indictment of the inquisitio—jury—this 
then raised a presumption of guilt, and the indictatus had to go to the 
proof in order to exculpate himself.348

344 See Fleta, Fleta seu commentarius juris Anglicani § 9, IV, 16 (Selden Soc’y 
ed. 1955). See also 6 Bracton f. 400 b (9), at 158-59 (“secta enim probationem non 
facit, sed levirn inducit presumptionem, & vincitur per probationem in contraritcm, 
& per dejensionem per legem"—a secta does not constitute proof, but it raises a slight 
presumption and it is defeated by a proof to the contrary and by a defense through 
law).

345 See notes 35-36 supra and accompanying text.
346 M. Bigelow, supra note 31, at 292; see Meyer, supra note 37, at 1149-50; notes 

37-39 supra and accompanying text.
347 See Meyer, supra note 37, at 1147-51.
348 i Holdsworth 317; see Meyer supra note 37, at 1149-51.
349 Brunner, Schw. 364-71.
350 J. Dawson, A History of Lay Judges 125-26 (1960) [hereinafter cited as 

Dawson] ; Thayer 86-90.

In Germanic procedure proof was not made to the judges to convince 
them of the truth of the facts alleged in court. Proof was made to the 
adversary out of court.347 The judgment was therefore not based on 
any conviction formed by the proof presented by the parties in court, 
as it was in Roman law, but strictly on the pleadings, and it was in the 
alternative, depending on the outcome of the formalistic ritual called 
lex, to be performed at a later date. Therefore there could be no ra
tional decision of the judges based on the pleadings and the evidence 
before them as to whether or not a party had adequately discharged his 
burden of proof.

When, first in civil proceedings proof by inquisitio—jury—appeared,348 
it gradually replaced the formalistic methods of proof with a method 
to give a rationalistic answer—the verdict—to the question of fact. It 
also took control of the proof procedure away from the parties. The 
party entitled to proof by jury “put himself on the country,” the patria. 
The law gave him no influence over the selection of the jurors; this was 
done first by the judge, later by another royal official, the sheriff, upon 
a royal writ. The jurors were supposed to base their verdict on their 
own knowledge.

Originally, unanimity of the jurors was not required for the verdict. 
Jurors who declared themselves as not knowing were replaced by other 
jurors.349 But early in the thirteenth century cases began to appear in 
which jurors who confessed ignorance were punished, or panels who 
could not agree were locked up without food and drink.350 The pres
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sures for unanimous verdicts increased, but only in the second half of 
the fourteenth century was the principle established that in all inquests 
the twelve must agree in order to have a good verdict.351

351 Brunner, Schw. 370; Dawson 125; Thayer 86.
352 3 Holdsworth 616.
353 Dawson 126.
354 Thayer 100-36.
355 1 Holdsworth 334; Thayer 121.
356 See Meyer, supra note 37, at 1148.
357 [1670] Vaughan’s Rep. 135.
358 1 Holdsworth 345.

In the English common law courts the judges based their judgment 
on the verdict in almost the same formalistic way in which previously 
it had been based on the outcome of oath, combat, and ordeal.352 Evi
dently they were not willing to assume the responsibility of determining 
the facts on which the judgment must rest353 which in the Roman 
procedure was an essential part of the judges’ task. Instead, they pre
ferred to leave the fact finding to a group of laymen and made no 
attempt to find out how the jurors acquired their knowledge for their 
verdict.

Already in the thirteenth century the parties in civil proceedings be
gan to insist on informing the jury, first by displaying documents, called 
evidence, and by having the parties’ own witnesses made part of the 
jury,354 finally, in about the sixteenth century,355 by having their wit
nesses testify to the jury. But these were not the old witnesses of the 
Anglo-Saxon law.356 357 They were witnesses of the Roman-canonical law 
who testified to the jury upon swearing the promissory oath to tell the 
truth and to testify as to what they had heard and seen.

However, for a long time, the jury did not have to pay any attention 
to the evidence introduced in court, so that the judge could not know 
on what knowledge the jurors had based their verdict. This point was 
made as late as 1670 by the jurors in Bushell's Case.^1 They had been 
fined and imprisoned for their “false” verdict. The Court of Common 
Pleas which heard the case on a writ of habeas corpus, agreed with 
their argument that the court could not know the evidence on which 
they had based their verdict, and discharged them. Although its judg
ment was later reversed on the ground that the case, being a criminal 
case, was not cognizable by the Court of Common Pleas,358 the case 
nevertheless became a landmark for the principle that jurors could not 
be punished for their verdict, and for the rule that jurors had to tell 
the judge in advance what they knew. The development ended with 
the adoption of the principle of the Roman law for the jury that the 
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verdict had to be based on what had been alleged and proved in court 
by the parties.

Another Roman idea penetrated into the common law courts, namely 
that the person who advances a claim or makes a positive assertion 
should have the burden of proving it. Outside of the common law 
courts it had been known in England since the thirteenth century. For 
instance in Fleta, written about 1290, it is mentioned that by the grace 
of the prince, in cities and fairs and among merchants, it is granted that 
proof shall be the privilege of the party asserting the claim, in accord
ance with the law of merchants.358 It was also known in the admiralty 
courts which operated under the civil law system and, of course, in 
the ecelesiastical courts and in equity procedure.359 360 It was therefore a 
logical development that the principle became accepted in the common 
law courts after the petit jury had changed from an instrument of proof 
into an instrument of judgment, thus permitting the Roman methods 
of making proof to complete the replacement of the ancient Anglo- 
Saxon proof system.

359 Fleta, supra note 344, § 10, II, 63.
360 see Thayer 364 n.2. See also C. Langdell, Equity Pleadings 1-26 (2d ed. 1883).
361 “Whereas, in all civil cases depending in suit, the plaintiff affirmeth that the 

defendant has done him wrong and accordingly presents his case for judgment and 
satisfaction—it behoveth the court and jury to see that the affirmation be proved by 
sufficient evidence, else the case must be found for the defendant; and so it is also in 
a criminal case, for, in the eye of the law every man is honest and innocent, unless 
it be proved legally to the contrary.” Records of Massachusetts iii, 434-35, reported 
by Thayer 552.

362 Cf. J. Stephen, A Digest of the Law of Evidence 183 (9th ed. 1911); Thayer 
353-89, 554.

363 12 Geo. 3, c. 20 (1772).

With the adoption of the Roman rule that the plaintiff must prove 
his “affirmation,” there began to appear statements that in the eyes of the 
law every man is honest and innocent, unless it be proved to the con
trary. The earliest statement of this kind seems to have been made in 
1657 by the General Court—the Legislature—of Massachusetts.361 
However, cases in the common law which seriously consider the ques
tion of burden of proof and its companion, the presumption of inno
cence, are of fairly recent date, rarely occurring before the nineteenth 
century.362 Equally recent is the adaptation of the Roman rule that an 
accusation does not raise a presumption of guilt. For instance, in 1772 
an English statute363 provided that if any person being arraigned on any 
indictment or appeal for felony, or on any indictment for piracy, shall 
stand mute, the court shall award judgment and execution against such 
person in the same manner as if he had been convicted by verdict or 
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confession. It was not until 1827 when another statute364 directed that 
if any person, being arraigned for treason, felony, piracy, or misde
meanor, shall stand mute of malice or will not answer directly, it shall 
be lawful for the court to order the proper officer to enter a plea of 
not guilty.

3647 & 8 Geo. 4, c. 28 (1827).
365 W. Church, A Treatise on the Writ of Habeas Corpus §§ 403a-416, at 640-54 

(2d ed.1893).
366 1 F. Wharton, Wharton’s Criminal Evidence § 10, at 19 (12th ed. 1955).
367 21 U.S.C. §§ 844, 885 (1970) (“burden of going forward with evidence” on 

defendant with respect to possession of certain controlled substances) ; D.C. Code Ann. 
§ 22-1502 (1967) (possession of gambling devices presumed to be “knowing possession”).

368 See Smith v. United States, 273 F.2d 462, 466 (10th Cir. 1959). The following 
language appears in Smith-.

We find no merit in defendant’s contention that the court’s instructions to 
the jury did not clearly require that the guilt of the accused must be 
established beyond a reasonable doubt. The defendant refers to statements 
in the instructions in which the court, in referring to several different 
counts, used the phrase “if the evidence indicates” that the defendant had 
possession of narcotics, such possession would be sufficient to sustain con
viction unless the defendant explained such possession to the satisfaction 
of the jury. Preceding this statement in each of the instructions complained 
of, the court was careful to state that the facts required to establish the 
guilt of the defendant must be found “beyond a reasonable doubt.” The 
language that possession of narcotics or marijuana, and the absence of ap
propriate taxpaid stamps made a prima facie case and would authorize con
viction unless the defendant explained such possession to the satisfaction 

For the United States, Church365 366 reports many early state cases in 
which it was held that for purposes of admission to bail, the indictment 
or information creates a presumption of guilt. For modern criminal 
trials in American jurisdictions, the courts have finally developed the 
rule that the burden is on the prosecution to prove each material ele
ment of the offense charged, and that the burden remains on it from the 
beginning to the end of the trial.368 But then common as well as statute 
laws provided for so many presumptions and inferences by which the 
defendant was required to introduce proof, called by the courts “the 
burden of going forward with the evidence,” that this had to cause 
confusion in the minds of the jury. Best known among such presump
tions are those which make mere proof of possession of certain objects, 
such as gambling devices or narcotics, sufficient proof to authorize con
viction unless the defendant explains such possession to the satisfaction 
of the jury.367 It simply is impossible for a jury to understand why on 
the one hand the prosecution is supposed to have the burden of proving 
every material element of the offense charged from the beginning to 
the end, but may at the same time stop short of doing so and place the 
burden of bringing in further proof on the defendant.368 If the judge 
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then tells the jurors that if there is any doubt left in their minds, they 
must resolve it in favor of the accused because of the presumption of 
innocence, this may be in most cases the only thing the jury can really 
understand. It is therefore understandable why in American jurisdic
tions so much emphasis has been placed on a presumption of innocence. 
But, as Wigmore explained so well,369 * that phrase is nothing more than 
another form of saying that it is for the prosecution to adduce evidence 
and to produce persuasion beyond a reasonable doubt, and that the term 
also conveys a useful hint to the jury that they should disregard any 
suspicion which might have arisen from the arrest, the indictment and 
the arraignment, and reach their conclusion solely from the evidence 
adduced before them at the trial.

of the jury was in conformity with [the applicable statutes]. It did not de
tract from the instruction that the necessary elements of the crime must 
be found beyond a reasonable doubt.

Id. at 466; see Act of Feb. 9, 1909, ch. 100, § 2, 35 Stat. 614, repealed, Comprehensive 
Drug Abuse Prevention and Control Act of 1970, Pub. L. No. 91-513, tit. Ill, 1101(a) 
(2)-(4), 84 Stat. 1291.

369 See note 330 supra.
310 156 U.S. 432 (1895).
371 Id. at 460.
372 See Holt v. United States, 218 U.S. 245, 254 (1910); 9 J. Wigmore, supra note 

330, at § 2511, at 409 n.4 (3d ed. 1940).
373 156 U.S. at 460.
374 See notes 335-336 supra and accompanying text.

Unfortunately, there are indications that the presumption of inno
cence might be subjected to a misuse similar to that of due process of 
law. Therefore it is necessary to state that as a legal term the celebrated 
phrase makes no sense. In the much cited case of Coffin v. United 
States,310 the Supreme Court said that the “presumption of innocence 
is evidence in favor of the accused introduced by law in his behalf.” 371 
This has been rightly criticized as an “aberration” and was abandoned.372 
A document or testimony may be evidence, but a presumption can 
only be a rule of proof. In the Coffin case the Court seemed to derive the 
idea that the presumption of innocence is evidence in favor of the accused 
from the erroneous assumption that the phrase was recognized by “the 
civilians as a presumptio iuris.” 373

As explained above,374 in the Roman and civil law system a praesump- 
tio iuris is an exception to the regular rule of proof that the person who 
makes an allegation has the burden of proving it, in that it throws the 
burden of proving an allegation on the person who denies it. Where, 
as in the Roman law, the regular rule is that the accuser has the burden 
of proving his allegation, there is no room for any presumption to re
lieve him of this burden. Any presumption of innocence in such a 
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situation would be meaningless. However, where, as in the Germanic 
legal system and in the early common law, the regular rule was that 
the accuser did not have to prove his accusation,375 * 377 then the mere accusa
tion raised a suspicion or a presumption of guilt from which the accused 
had to clear or acquit himself by a ritual called “proof.” The emphasis 
on the presumption of innocence in the common law world can only 
be explained as a counter action against long established ideas when the 
common law system underwent a complete reversal with respect to the 
modes of proof.378 It then became necessary to impress upon the 
jury that the indictment alone did not raise a presumption of guilt, but 
that the accused must be presumed innocent until conviction.

373 See notes 342-346 supra and accompanying text.
S'?6 See notes 342-362 supra and accompanying text.
377 3% U.S. 398, 425 ( 1970) (Black, J., dissenting).
378 See Act of Feb. 9, 1909, ch. 100, § 2, 35 Stat. 614, repealed, Comprehensive Drug 

Abuse Prevention and Control Act of 1970, Pub. L. No. 91-513, tit. Ill, 1101(a)(2)- 
(4), 84 Stat. 1291.

378 Id.
380 396 U.S. at 417. The Court reached a different result with respect to cocaine. Id. 

at 422-23.

Since the presumption of innocence is not a real presumption or any 
other legal term, it is not very likely that such knowledgeable men as 
the framers of the United States Constitution would have elevated it 
into a constitutional provision. The text of the Constitution does not 
mention it. Yet, it has been claimed that it is part of the due process 
clause, and recently Justice Black even wanted to read it into the fifth 
and sixth amendments to the Constitution. In his dissenting opinion in 
Turner v. United States,311 in which Justice Douglas joined, he objected 
strongly to the Court’s affirming a conviction in a case in which the 
respondent had been charged with receiving, concealing, and facilitating 
the transportation and concealment of heroin while knowing that the 
heroin had been unlawfully imported into the United States.378 The 
prosecution had proved only possession of heroin, but none of the 
statutory elements of the crime with which Turner had been charged. 
It relied on the statutory provision which permitted conviction upon 
proof of possession only.379 The Court’s majority found that, with re
spect to heroin, guilt could be inferred from proof of possession alone 
because no heroin was commercially produced in the United States.380 
Justice Black was of the opinion that the Constitution requires that the 
defendant in a criminal case be presumed innocent until he is proved 
guilty, and that it places the burden on the Government to prove be
yond a reasonable doubt each essential element of the alleged offense. 
“This basic principle,” said Justice Black, “is clearly reflected in several 
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provisions of the Bill of Rights.” 381 Here Justice Black was untrue to 
himself. He was on safer grounds in the Winship™2 case, decided only- 
two months after Turner, where he said that the Constitution contains 
no provision requiring proof of guilt beyond a reasonable doubt.383

381 Id. at 428.
382 7ra re Winship, 397 U.S. 358, 377 (1970) (Black, J., dissenting).
383 Justice Black pointed out that “nowhere in [the Constitution] is there any state

ment that conviction of crime requires proof of guilt beyond a reasonable doubt. . . . 
T believe the Court has no power to add or subtract from the procedures set forth 
by the Founders.” M.

384 Mapp v. Ohio, 367 U.S. 643, 648 (1961).
385 in re Winship, 397 U.S. 358, 367 (1970).
386 Wight v. Davidson, 181 U.S. 371, 384 (1901); cf. notes 306-308 supra and ac

companying text.

In this case Justice Black was right. Nowhere does the Constitution 
state that conviction of a crime requires proof of guilt beyond a 
reasonable doubt, nor is there any language referring to a presumption 
of innocence. Wisely, the framers included in the Constitution only 
certain fundamental principles and left the legislatures free to legislate 
with respect to details. Nowhere in the Constitution is the Supreme 
Court given power to create new constitutional rules at will, as for 
instance the exclusionary rule,384 385 or the requirement of proof beyond 
a reasonable doubt,388 and to deprive the legislatures of their constitu
tional mandate to legislate in accordance with the Constitution.

According to the clear language of the Constitution, the so-called 
presumption of innocence is not a part of any of its provisions. Only 
when, for instance, a particular jurisdiction uses that phrase to define 
a particular standard of proof for criminal trials, then the due process 
clause conmmands that every criminal trial in that jurisdiction must ad
here to that standard. Otherwise the phrase means no more than a re
minder to arresting officers and other officials, as well as to the jury, 
that an indictment does not raise a presumption of guilt and that until 
conviction a defendant should be treated differently from those already 
convicted.

EQUAL PROTECTION

It has been alleged that the new pretrial detention statute denies citi
zens of the District of Columbia the equal protection of the laws by 
subjecting them to a system of pretrial detention not applicable to other 
persons charged with crime. It must be made clear that the equal pro
tection clause of the fourteenth amendment applies only to the states 
and not to Congress.386 * However, the question may be asked whether 
the due process clause of the fifth amendment which does apply to 
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Congress permits it to make procedural rules for the District which 
differ from those for the rest of the nation.

The differences between the District of Columbia and the rest of the 
nation have been created by the Constitution itself. The political and 
legal structure of the District of Columbia is fundamentally different 
from that of individual states. While the United States Constitution has 
strictly limited the legislative power which Congress may exercise with
in the boundaries of the states, it has given to Congress complete legis
lative control over the District of Columbia, for every purpose of gov
ernment, national as well as local.387 Article one, section eight, clause 
17, provides that Congress shall have power “to exercise exclusive legisla
tion in all cases whatsoever” over the District and to exercise like au
thority over all places purchased by the consent of the legislature of 
the state in which such places are situated.

387 Capital Traction Co. v. Hof, 174 U.S. 1, 5 (1899); Cohens v. Virginia, 19 U.S. 
(6 Wheat.) 264, 428-29 (1821); Neild v. District of Columbia, 71 App. D.C. 306, 310, 110 
F.2d 246, 250 (1940).

388 Neild v. District of Columbia, 71 App. D.C. 306, 309, 110 F.2d 246, 249 (1940); 
accord O’Donoghue v. United States, 289 U.S. 516, 539 (1933); Atlantic Cleaners & 
Dyers, Inc. v. United States, 286 U.S. 427, 434-35 (1932); Capital Traction Co. v. 
Hof, 174 U.S. 1, 5 (1899); Stoutenburgh v. Hennick, 129 U.S. 141, 147 (1889); Kendall 
v. United States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 619 (1838).

889 Cohens v. Virginia, 19 U.S. (6 Wheat.) 246, 249 (1821); see Kendall v. United 
States, 37 U.S. (12 Pet.) 524, 619 (1838). See also Glidden Co. v. Zdanok, 370 U.S. 530, 
581 (1962); Atlantic Cleaners & Dyers v. United States, 286 U.S. 427, 434-35 (1932).

390 Sablowsky v. United States, 101 F.2d 183, 188 (3d Cir. 1938).

It has been held that such power “is sweeping and inclusive in charac
ter, to the end that Congress may legislate within the District for every 
proper purpose of government.” 388 When legislating for the District or 
for federal enclaves, Congress does not act as a local legislature, “but 
exercises this particular power, like all its other powers, in its high 
character as the legislature of the Union. . . . Being so conferred, it 
carries with it all those incidental powers which are necessary to its 
complete and effectual execution.” 389

The United States Court of Appeals for the Third Circuit observed 
that under its plenary jurisdiction over the District of Columbia “Con
gress has the power to prescribe a rule in respect to intercepting wire 
or radio communications within the District of Columbia different in 
character than that prescribed for the rest of the United States.” 390 
While this is only dictum, there are a number of decisions which sup
port this observation that Congress may make rules for the District 
which differ from those applicable in like situations to the rest of the 
nation.

Thus, the Supreme Court has repeatedly recognized that under its 



1972] Pretrial Detention 1451

plenary power to legislate for the District, Congress may confer on the 
federal courts of the District powers which other federal courts do not 
possess, such as jurisdiction over nonfederal causes of action, or over 
quasi-judicial or administrative matters.391 Similarly, the Supreme Court 
has recognized as constitutional geographic differences in the treatment 
of crimes committed in federal enclaves. Acting under the same con
stitutional authority of article one, section eight, clause 17, which 
gives Congress plenary legislative power over the District of Columbia 
as well as over federal enclaves, Congress enacted the Assimilative 
Crimes Act,392 which adopted for each federal enclave the criminal laws 
of the state, territory, or district in which such enclave is situated. 
Thereby Congress adopted a wide variety of ways in dealing with 
offenses committed under its jurisdiction, depending on the geographic 
locality where the offense was committed.

391 See, e.g., Graham v. Brotherhood of Locomotive Firemen & Enginemen, 338 
U.S. 232, 236-37 (1949); O’Donoghue v. United States, 289 U.S. 516, 545 (1933); Keller 
v. Potomac Elec. Co., 261 U.S. 428, 435 (1923).

392 18U.S.C. § 13 (1970).
"3 United States v. Sharpnack, 355 U.S. 286, 293 (1958).
394 Johnson v. United States, 225 U.S. 405 (1912).
395 336 U.S. 704, 712-13 (1944).

The Supreme Court has upheld the constitutionality of the Assimila
tive Crimes Act and has ruled that as Congress may validly adopt a 
criminal code for each federal enclave, “[i]t certainly may do so by 
drafting new laws or by copying laws defining the criminal offenses in 
force throughout the State in which the enclave is situated.” 393

It is obvious that if Congress, under its special constitutional mandate, 
can enact different criminal laws in different enclaves, it certainly has 
power under the same mandate to prescribe rules for the District of 
Columbia in dealing with persons arrested for a criminal offense which 
differ from those in other federal jurisdictions. Thus, the Supreme Court 
has upheld a statute applicable to the District which provided for a 
mandatory death penalty for murder although the federal statutory 
provision applicable to murder committed in federal enclaves generally 
allowed the jury to qualify its verdict by adding the words “without 
capital punishment.” 394 In Griffin v. United States,395 the Supreme 
Court upheld the power of the courts of the District to create different 
rules of evidence in criminal cases from those which applied in the 
federal courts generally. The courts of appeals which have considered 
claims of denials of equal protection arising from distinctions between 
general federal law and statutes operating in the District of Columbia 
alone have followed the Supreme Court and have ruled that the due 
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process clause of the fifth amendment is satisfied if all residents of the 
District are treated alike.390

306 See, e.g., United States v. Horton, 423 F.2d 474, 476-77 (4th Cir.), cert. denied, 399
U.S. 932 (1970); Gilstrap v. Clemmer, 284 F.2d 804, 808-09 (4th Cir. I960); Neild v.
District of Columbia, 71 App. D.C. 306, 316-18, 110 F.2d 246, 256-58 (1940); Sims v.
Rives, 66 App. D.C. 24, 30-31, 84 F.2d 871, 877-78, cert, denied, 298 U.S. 682 (1936).

3S7 94 U.S. App. D.C. 228, 214 F2d 862 (1954).
398 See D.C. Code Ann. § 24-301 (Supp. IV, 1971); H.R. Rep. No. 892, 84th Cong., 1st 

Sess. 13 (1955); S.Rep.No. 1170, 84th Cong., 1st Sess. 13 (1955).
399 Congress specifically provided that its 1955 legislation “shall supersede in the 

District of Columbia the provisions of any federal statutes or parts thereof incon
sistent with this section.” D.C. Code Ann. § 24-301 (h) (Supp. IV, 1971).

400 The significance of this responsibility for common law street crimes was pointed 
out in the Report by the House Committee on the District of Columbia.

The required release of dangerous defendants prior to trial has had its 
greatest impact in the District of Columbia, for only in the Nation’s Capital 
does the federal government prosecute the full range of common law street 
crimes such as rape, robbery, and burglary .... The rise of such crime 
in the District since the enactment of the Bail Reform Act has been ap
palling. Comparing the first six months of 1966, which preceded the Act’s

Another area in which Congress has previously exercised its plenary 
power to legislate for the District was that concerning defendants 
acquitted of criminal cases by reason of insanity. The decision of the 
United States Court of Appeals for the District of Columbia Circuit in 
Durham v. United States,391 alarmed Congress because of the prospect 
of a sharp increase in the number of insanity acquittals and release onto 
the streets of those acquitted. In order to protect the public safety, 
Congress, therefore, provided for the mandatory commitment to a 
mental hospital until recovery of all defendants who raised the defense 
of insanity and gained an acquittal on this ground, a commitment which 
can be indefinite.* * * * * 398 This was done by the Congress notwithstanding 
the fact that in all other federal jurisdictions a defendant, not convicted 
of criminal charges in a federal court because of his insanity, is auto
matically released by the courts unless the state authorities decide to 
institute civil commitment proceedings.399

With respect to pretrial detention, Congress could have made the 
pretrial detention provisions uniform for the whole nation. But it 
chose not to do so. There was good reason for making them applicable 
only to the District, in the same way that there was good reason for 
making the mandatory commitment procedures following insanity 
acquittals applicable only in the District of Columbia. For only in the 
District does Congress exercise legislative authority in the same manner 
a state does over its own territory, and only in the nation’s capital does 
the federal government, therefore, prosecute the full range of common 
law street crimes of violence.400

S.Rep.No
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The distinctions between the District and the rest of the nation are 
therefore not merely geographic distinctions. Rather, they are rooted 
in the Constitution itself, which has given Congress plenary power to 
deal with those distinctions. The new legislation relating to pretrial re
lease and detention was enacted in proper exercise of this power. It 
is neither arbitrary nor injurious in character. If considered in the light 
of the above cited court decisions, the new provisions regulating pretrial 
detention in the District of Columbia cannot be said to violate the equal 
protection contained in the due process clause of the fifth amendment, 
namely that all persons must have equal access to the regular procedure 
in their jurisdiction.401 *

passage, to the comparable six month period of 1969, three years later, the 
number of reported robberies more than tripled from 1,466 to over 5,000, 
and the number of rapes and burglaries more than doubled from 69 to 150 
and 4,464 to over 10,000 respectively. In Washington, the only major city 
in which likelihood of flight is the sole criterion of pretrial release, the rate 
of serious crimes in the first half of 1969 increased thirty-seven percent 
over the first half of 1968 compared to only a thirteen percent national 
increase. This is not to suggest that the increase is solely attributable to the 
Bail Reform Act, but Chief Wilson of the Metropolitan Police Department 
testified in hearings on the crime bills that the effect of pretrial release was 
having a significant effect on crime statistics.

H.R. Rep. No. 907, 91st Cong., 2d Sess. 89 (1970).
■401 In United States v. Thompson, the United States Court of Appeals for the District 

of Columbia Circuit, with Circuit Judge Wright speaking for the court, in a case in
volving the availability of bail on appeal, said that it would have to hold the District 
of Columbia bail provisions unconstitutional if meant to apply also to federal offenses 
under title 18 of the United States Code, and not only to local offenses under the District 
of Columbia Code.----U.S. App. D.C.------,---- , 452 F.2d 1333, 1341 (1971), cert,
denied, 40 U.S.L.W. 3456 (U.S. Mar. 20, 1972). Therefore, he preferred to misread 
that statute which provides clearly that “[t]he term ‘offense’ means any criminal 
offense committed in the District of Columbia” other than offenses triable by a military 
tribunal. D.C. Code Ann. § 23-1331 (Supp. IV, 1971). The decision is at odds with 
the above cited previous decisions. See note 396 supra.

402 403 U.S. 443, 493 (1971) (Black, J., dissenting).
403 id. at 500.

Summary

In his dissenting opinion in Coolidge v. New Hampshire,Justice 
Black pronounced a very important truth. He said: “The framers of 
the Constitution, and the people who adopted it, must be understood to 
have used words in their natural meaning, and to have intended what 
they said.” 403

In the foregoing discussion, it has been shown that if constitutional 
terms which have been called “ambiguous” like the excessive bail 
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clause,404 405 or “elusive” like the due process clause,403 are traced from 
their historical origin to the time of their inclusion in the Federal Con
stitution, their meaning becomes clear, and they are neither “ambiguous” 
nor “elusive.” Perhaps not surprisingly, one finds a confirmation of 
Justice Black’s pronouncement, namely that they mean exactly what 
they say, and that the framers intended them to mean just that.

404 See Foote, The Coming Constitutional Crisis in 'Bail, 113 U. Pa. L. Rev. 959, 965, 
986 (1965).

405 See note 2 supra and accompanying text.
406See D.C. Code Ann. 23-1301 to -1332 (Supp. IV, 1971).
4«7 See Meyer, supra note 37, at 1180-94.
«8 See id. at 1180-87.

If, then, the constitutional concepts are construed in accordance with 
the natural meaning of their language and in their historical setting, it 
is not difficult to show that the provisions regulating pretrial detention 
in the District of Columbia Court Reform and Criminal Procedure Act 
of 1970 are not in conflict with the Constitution. These provisions per
mit a judicial officer to detain without bail up to 60 days prior to trial 
certain categories of dangerous defendants after a hearing and on care
fully specified conditions. The law expressly excludes money bail in 
such cases.406

The question is whether Congress can constitutionally deny pretrial 
release on bail to persons arrested for a crime. The United States Con
stitution says nothing about a right to bail. The only provision men
tioning bail is the eighth amendment which says that “[ejxcessive bail 
shall not be required.” If these words are construed in accordance with 
their natural meaning, there is only one conclusion possible—the ex
cessive bail clause is a command to the judges not to thwart an individ
ual’s right to release on bail by imposing excessive bail in cases in which 
the law provides for release on bail.

History fully supports this conclusion.407 The excessive bail clause 
was taken from clause ten of the English Bill of Rights of 1689. The 
clause was the final step in a long fight against the prerogative of the 
King to imprison a person without informing him of the cause of his 
arrest.408 Thus the prisoner was unable to answer to the charges, because 
he did not know them, and to have a trial. The purpose of the Habeas 
Corpus Act was to assure all those not plainly committed for felony or 
treason to obtain a quick judicial review of the cause of the arrest so 
that those who under the law were bailable could be admitted to bail. 
By imposing excessive bail, the judges had made the Act inoperative 
with respect to prisoners whom the King did not wish to release. The 
answer was the excessive bail clause in the English Bill of Rights. It is 
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no accident that these three connecting points, the right to be informed 
of the nature and cause of the accusation, the writ of habeas corpus, 
and the prohibition of excessive bail have all been included in the Con
stitution.

It must be borne in mind that at that time the writ of habeas corpus 
was an extraordinary remedy to obtain quick judicial review of the 
legality of an arrest, and its most important remedy was release on 
bail.409 This could easily be thwarted by the imposition of excessive 
bail. It seems logical that the framers of the Constitution also wanted a 
constitutional clause prohibiting the imposition of excessive bail in or
der to prevent a repetition of the English experience and to assure release 
on bail in all cases where the law permitted it.

409 See id. at 1186-90.
410 See id. at 1190-94.
4H See id. at 1194.
412 See id. at 1178-80.

It is, however, clear from the history of the American Bill of Rights 
that the framers did not wish to freeze an inflexible right to bail into 
the United States Constitution,410 because none of the proposals for the 
amendment of the Constitution made by the states or by important 
statesman suggested a constitutional right to bail, although a number 
of them suggested an excessive bail clause. Accordingly, Congress, al
most simultaneously, enacted a statutory right to bail in noncapital cases 
in the Federal Judiciary Act of 1789, but included only the excessive 
bail clause in the Constitution.411

It has been claimed that the eighth amendment guarantees a right to 
bail by implication.412 Had Congress believed this at the time of its 
adoption, it could not possibly have failed to notice the glaring incom
patibility between the language of the eighth amendment and that of 
the bail provision of the Judiciary Act. The statute permits denial of 
bail in capital cases, the eighth amendment provides for no exceptions. 
The statutory provision would thus have been unconstitutional from 
the start, a fact which Congress could hardly have overlooked. The 
truth is simply that Congress did not intend, nor did it in fact create, 
any constitutional right to bail, and the proposals made by the states 
and their subsequent ratification without objection show that they were 
in complete agreement.

It has also been argued that the provision forbidding excessive bail 
would be futile if Congress were free to legislate away the right to bail. 
The significance of the provision forbidding excessive bail must be 
judged in relation to the institutions at the time it was written. At 
that time the only way for a person arrested for a crime to gain free
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dom pending trial was release on bail. Since then, Congress has enacted 
the Bail Reform Act of 1966,413 enabling arrested persons to obtain pre
trial release without bail. Undoubtedly, these measures have diminished 
the importance of the constitutional provision forbidding excessive bail. 
Congress could even do what European democracies have done. They 
have largely rejected the bail system entirely because of its unfairness 
to poor people;414 * criminal prosecution usually begins with a summons; 
arrests are made only when necessary to prevent flight or suppression 
of evidence, and in some jurisdictions also in cases of danger to other 
persons or if there is danger that the accused may commit another crime. 
The eighth amendment does not prevent Congress from enacting al
together new provisions concerning detention before trial of criminal 
suspects, as Congress has done with the pretrial detention provisions 
under discussion. It is not so much the bail system with which the Bill 
of Rights is concerned but under what circumstances the Government 
may deprive an individual of his freedom.

413 See id. at 1165-66.
414 See notes 459-491 infra and accompanying text.
418 See notes 2, 324-325 supra and accompanying text.
416 See notes 200-204 supra and accompanying text.

The fifth amendment says explicitly that no person shall be deprived 
of his liberty without due process of law. Consequently, if Congress 
enacts a new statute which provides for deprivation of liberty, it must 
respect the constitutional guarantee of due process of law. It is therefore 
important to define the constitutional meaning of due process of law.

According to pronouncements in Supreme Court decisions of more 
recent date, due process is undefinable, elusive, and varies in each in
dividual case.416 However, this impossibility of defining due process is 
of the Supreme Court’s own making. The cause of this difficulty has 
been attributed to the influence of natural law.416 Its principles found 
their way into many European and American laws and constitutions. 
But instead of looking at those instruments as the embodiment of such 
natural law principles as the framers had wished to codify, American 
courts came to treat natural law as a higher law which commanded the 
conscience of the judges to declare statutes void whenever, in their 
judgment, they were in conflict with fundamental principles of justice 
and equity, although they were not in conflict with any provision of 
the Constitution of the United States or of a state. Neither the Con
stitution of the United States nor that of any state vested such a power 
in any of the courts. Beginning in 1896, the Supreme Court began to 
use the due process clause of the fourteenth amendment for such un
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authorized purposes.417 From then on the Supreme Court arbitrarily 
changed the meaning of due process in each individual case. Thus the 
Court declared it to stand for the protection of vested rights, just com
pensation, freedom of contract, freedom to teach foreign languages, 
freedom of private instruction of school children, liberty of the press 
and of speech, the right of peaceable assembly, the exclusion of evidence, 
and many other rights. In short, due process became undefinable be
cause, according to the Supreme Court, it meant everything and nothing.

417 See notes 210-305 supra and accompanying text.
418 See note 321 supra and accompanying text.
¿19 See notes 27-46 supra and accompanying text.

As might have been expected, the destruction of the constitutional 
meaning of due process in the fourteenth amendment influenced the 
meaning of the original due process clause in the fifth amendment. 
Originally courts had held that due process in the fourteenth amend
ment meant the same as due process in the fifth amendment. Later they 
began to hold that due process in the fifth amendment meant the same 
as the same words in the fourteenth amendment, and they began to 
cite fourteenth amendment cases as authority for the fifth amendment. 
Since the judges base their determination as to what is due process in 
any given case on what “shocks the conscience,” offends “a sense of 
justice” or “the community’s sense of fair play and decency,” 418 it 
is not possible to predict whether a state or federal statute or the decision 
of a state or lower federal court will meet the subjective standards of five 
Supreme Court Justices. Thus it is clear that any attempt to define or 
explain due process of law in the light of more recent Supreme Court 
decisions must fail, because the Supreme Court has deprived the clause 
of any meaning and has been using it as a constitutional cloak to pro
claim at will new constitutional rules not contemplated by the Consti
tution.

It is equally clear that the only possible way of defining and explain
ing a term used by the Constitution is first by its language, second 
through its history, and third through the understanding of the people 
who framed, accepted and first lived by it. The words “by due process 
of law” were first used by Edward III in 1354 as a substitute for the 
words per legem terrae in chapter 39 of the Magna Carta of 1215. Both 
terms were procedural. The lex terrae was a Norman term for the old 
Germanic formalistic proof procedure to which every freeman was 
entitled.419 Due process of law was meant to include new forms of pro
cedure which had developed later and to apply in general to the appli
cable regular procedure. Both terms meant essentially the same thing, 
a promise by the King that a person could not be deprived of his life, 
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liberty or property without being assured of the regular procedure 
applicable to his case. This guarantee was of such importance because 
institutions like the writs of execution of King John or, later, bills of 
attainder of the British Parliament had cut off the individuals concerned 
from the regular procedure and sentenced them to death, imprison
ment, and forfeiture of property without giving them an opportunity to 
answer and make proof.

At the time of the adoption of the Constitution, bills of attainder were 
evidently still feared by the framers, for they found it necessary to in
clude in the Constitution express provisions prohibiting not only Con
gress, but also the states from passing any bill of attainder. The due 
process clause of the fifth amendment is an additional guarantee that 
no one can be deprived of his life, liberty and property without having 
access to the regular procedure applicable to his case. That this is the 
meaning of due process becomes especially clear with respect to 
deprivation of life. It is unthinkable today that the Government could 
constitutionally put a person to death without giving him access to the 
regular procedure prescribed by law. The Constitution intended to 
give the same guarantee in case of deprivation of liberty and property.

This understanding appeared in the decisions of the Supreme Court 
for more than a hundred years. Almost all of these decisions came after 
the advent of the fourteenth amendment because litigants claimed that 
the privileges and immunities clause and the due process clause in the 
fourteenth amendment had made the entire Bill of Rights applicable to 
the states. For a long time the Supreme Court has consistently held 
that it is clear from the language of the fourteenth amendment that the 
privileges and immunities clause referred to those privileges and im
munities connected with national citizenship mentioned in article four, 
section two of the Constitution, and that the only provision in the four
teenth amendment which was taken from the Federal Bill of Rights is 
the due process clause of the fifth amendment and nothing else, and 
that the due process clause of the fourteenth amendment means the 
same as the same words in the fifth amendment. The Court saw clearly 
that due process of law standing alone adds nothing to the Constitution, 
but that it refers in the fifth amendment to the procedure prescribed by 
the Constitution and by Congress acting within constitutional limits, 
and in the fourteenth amendment to the process regulated by the states 
within their respective constitutional limits, and that due process is 
secured by such laws operating on all alike in the regular course of ad
ministration through the courts.420

420 See, e.g., Frank v. Mangum, 237 U.S. 309, 326 (1915); Maxwell v. Dow, 176 U.S. 
581, 587 (1900); Leeper v. Texas, 139 U.S. 462, 467-68 (1891); In re Kemmler, 136 U.S. 
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It is thus clear that the constitutional meaning of due process is not 
difficult to define. As its language implies, as it was understood through 
its long history and as it was defined by the Supreme Court during the 
first hundred years of its constitutional life, it means access to the regu
lar procedure due to all alike under the applicable federal and state laws.

Since the District of Columbia Court Reform and Criminal Procedure 
Act of 1970421 is a federal statute, there can be no controversy con
cerning the applicability of the Federal Bill of Rights. It applies in its 
entirety. On the federal level therefore, any inquiry into due process 
must necessarily take into consideration the procedural provisions of 
the Federal Bill of Rights.

436, 446-49 (1890); Hurtado v. California, 110 U.S. 516, 534-35 (1884); Walker v. 
Sauvinet, 92 U.S. 90, 93 (1875).

421 D.C. Code Ann. 23-1321 to -1332 (Supp. IV, 1971).
422 Id. § 23-102. This provision was reenacted in 1970 as part of the D.C. Court 

Reform and Criminal Procedure Act.
423 United States v. Marion, 404 U.S. 307 (1971); United States v. Cadarr, 197 U.S. 

475 (1905).

The provisions regulating pretrial detention in the District of Colum
bia presuppose, of course, that there was a lawful arrest. The Consti
tution, in the fourth amendment, permits arrest upon probable cause, 
but it says nothing as to how long a lawfully arrested person may be 
held, except that it provides in the fifth amendment that “[n]o person 
shall be held to answer for a capital, or otherwise infamous crime, unless 
on an indictment of a Grand jury.” The Constitution does not specify 
how long a person so arrested may be held without an indictment. It 
leaves this to legislation or court interpretation. Nor does the Con
stitution say how long a person may be held after indictment. It does, 
however, guarantee a speedy trial, again leaving it to legislation or court 
interpretation to prescribe what may be considered as speedy.

Consequently, the Constitution leaves Congress free to legislate in 
which cases release may be granted with or without bail and in which 
cases release may be denied, as well as how long a person may be held 
to await the indictment of the grand jury or his trial. For the District 
of Columbia, Congress has declared that a person charged with a crim
inal offense may be held nine months to await grand jury action. If 
after nine months the grand jury has taken no action on the case, the 
accused, if in custody, must be set free; if held to bail, his bail must 
be discharged.422 The Supreme Court has held that the statute acts upon 
persons committed to prison and upon those not incarcerated but only 
held to bail, but that it did not repeal or modify the statute of limita
tions. Evidently, neither the Supreme Court423 nor the United States 
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Court of Appeals for the District of Columbia Circuit424 considered a 
detention of nine months before indictment so unreasonably long as 
to violate any due process rule contemplated by the Constitution. In 
view of this, pretrial detention of 60 days provided for by the District 
of Columbia Court Reform and Criminal Procedure Act of 1970 can 
certainly not be considered unreasonable, whether before or after in
dictment.425 It is clear then that the Constitution permits arrest and 
detention before trial, and that Congress may regulate by statute the 
conditions of pretrial release and detention.

424 See Arnstein v. United States, 54 App. D.C. 119, 296 F. 946, cert, denied, 264 
U.S. 595 (1924).

425 D.C. Code Ann. H 23-1322 to -1324 (Supp. IV, 1971).
426 18 U.S.C. H 3041, 3141-43, 3146-52, 3568 (1970).
427 See Meyer, sura note 37, at 1142-45.

Due process has never required that everyone charged with a crime 
must be arrested, nor that everyone must be released. Therefore Con
gress could constitutionally establish categories among such persons 
regarding their detention or release upon arrest for a crime. In the 
beginning, the criterion chosen by Congress was simple—those charged 
with a noncapital crime had a right to release on bail, those charged 
with a capital crime did not. The judges were left free discretion to 
determine the amount of bail, their own limitation being the eighth 
amendment to the Constitution. Experience showed that this mechanical 
categorization resulted in a very unequal treatment of arrested persons 
depending on whether or not they had the means to pay for bail. To 
relieve this situation, Congress, in the Bail Reform Act of 1966,426 
created new categories among those eligible for release, whereby the 
judicial officer was permitted to release certain persons without bail if 
they met certain individualized criteria.

The Bail Reform Act of 1966 applied to all federal crimes in the 
entire nation, but only in the District of Columbia did it apply also 
to what is commonly called state crimes. Therefore the express pro
vision of that Act that, in determining conditions of release, a judicial 
officer may in noncapital cases before conviction consider only danger 
of flight and not the defendant’s danger to the community, created spe
cial problems in the District. To meet such problems with imposition 
of high bail, as often was done,427 constituted a disregard of the prohi
bition of the eighth amendment and certainly a very unequal treatment 
of the rich and poor. Thus, in the District of Columbia Court Reform 
and Criminal Procedure Act of 1970, Congress found it necessary to 
add new categories to those already existing, providing for detention 
without bail of up to 60 days of certain persons considered dangerous 
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if a number of specified conditions are met. In order to determine 
whether a person arrested for a crime falls within a category for which 
pretrial detention in noncapital cases has been authorized, the new law 
requires a hearing in which the defendant is entitled to representation 
by counsel and at the conclusion of which the judicial officer must 
make specified findings that all the statutory requirements have been 
complied with.428

428 See id. at 1140-42.
429 Costello v. United States, 350 U.S. 359, 362 (1956).
430 18 U.S.C. § 3146(f) (1970).
431D.C. Code Ann. §§ 23-1322 (b.) (2) (C), (c)(4), (c)(5) (Supp. IV, 1971).

Before the enactment of this Act, the question of whether or not a 
person had met the conditions of a particular category was left largely 
to the discretion of the judicial officer. No claim has ever been made 
that this violated due process. Of course, it did not, since the Consti
tution prescribes no particular procedure for this purpose. Therefore, 
if the new Act provides for a particular procedure in order to guard 
against any possibility that a person not coming within the definitions 
of the categories in question might be subjected to pretrial detention, 
it did more than the Constitution required. In doing this, Congress 
undoubtedly wished to forestall possible objections that in a system, 
which in principle releases persons arrested for noncapital offenses 
before trial, the detention of a specified group could be considered 
arbitrary and therefore violative of due process unless it was accorded 
a hearing and finding by the judicial officer that the statutory excep
tions were met.

The pretrial detention hearing is not a substitute for either an indict
ment or a trial. As the Constitution contains no provision prescribing 
the kind of evidence on which grand juries must act,429 it also con
tains no provision prescribing the kind of evidence on which an arrested 
person may be held for the grand jury or to answer upon an indictment. 
Again this is left to statutory regulation. In conformity with the 
Bail Reform Act of 1966,430 Congress provided in the new statute that 
either side may present evidence at this hearing by proffer and that 
such information need not conform to the rules pertaining to the ad
missibility of evidence in a court of law.431 The defendant has a right 
to appeal from an order of detention.

Claims that the pretrial detention provisions violate the sixth amend
ment’s right of an accused to have assistance of counsel are refuted by 
the Act itself, as well as by court decisions. Courts have held that where 
an incarcerated defendant has competent counsel who has adequate time 
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to prepare his defense, the constitutional requirement is satisfied and 
there is no violation of due process.432

432 United States ex rel. Hyde v. McMann, 263 F.2d 940 (2d Cir.), cert, denied, 
United States ex rel. Hyde v. LaVallee, 360 U.S. 937 (1959); Wansley v. Wilkerson, 
263 F. Supp. 54 (W.D. Va. 1967); see D.C. Code Ann. § 23-1321(h) (2) (Supp. IV, 
1971).

433 See notes 1-325 supra and accompanying text.
434 See notes 326-327 supra and accompanying text.
435 See Thayer 553-54.
436 See notes 326-334 supra and accompanying text.
437 See notes 335-336 supra and accompanying text.
438 See id.
439 See notes 337-339 supra and accompanying text.

It has also been claimed that the pretrial detention provisions of the 
new District of Columbia law abridge the presumption of innocence 
which is supposed to be included in the guarantee of due process. There 
has always been pretrial detention in capital cases, and no one has ever 
seriously maintained that this violated due process of law or any pre
sumption of innocence. This was not possible because the Constitution 
clearly envisions pretrial arrest and detention by permitting arrests 
on probable cause.

As explained above, the term due process of law as used in the Con
stitution does not guarantee any particular procedure.433 It merely 
assures to the parties in a given case the regular procedure provided for 
by the law applicable to their case. Consequently, the presumption of 
innocence becomes part of due process only in such cases where the 
applicable law makes it a part of its procedural rules, as, for instance, 
California has done.434

The phrase presumption of innocence is particularly popular in 
American jurisdictions.435 436 It has been used to indicate 1) that the 
prosecution has the burden of proving guilt, and 2) that the accusation 
does not create a presumption of guilt, and that therefore the accused 
should not be treated as if already convicted.438 Both these principles 
originated in Roman law, as did the term presumption.437 As a pro
cedural term, the praesumptio is part of the doctrine of the “burden of 
proof” which developed in Roman civil procedure. The rule was that 
the party who alleged a right had the burden of proving it. A pre
sumption created an exception to the rule in that it threw the burden 
of proof on the party who denied the existence of that right.438 Burden 
of proof means that a fact must be decided against the party who has 
the burden of supporting it by proof or evidence but is unable to do so. 
In criminal procedure the rules of burden of proof did not apply.439 
The rule was simply that the accuser has the burden of proving his 
accusation and that any doubt with respect to a particular fact must 
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be resolved in favor of the accused. This became the maxim of the 
European Continental law in dubio pro reo, which means, if there is 
doubt, it must be resolved in favor of the accused.

It is obvious that, under a system where the rule that the accuser 
has the burden of proving the accusation is firmly established, no pre
sumption whatever attaches to the accusation, and the party who denies 
has no burden of proving anything. Consequently, in such a system 
there is neither need nor room for a presumption of innocence. On the 
contrary, where the rule that the accuser must prove the accusation is 
adhered to, the presumption of innocence makes no legal sense.

In the Anglo-Saxon process and the early common law, the accuser 
did not have to prove the accusation. He only had to show some sup
port thereof. The supported accusation raised a presumption of guilt 
which could be defeated by the proof—lex—of the accused.440 When the 
supported accusation was replaced by the indictment of the inquisitio— 
jury—this then raised a presumption of guilt, and the indictatus had to 
go to the proof in order to exculpate himself.441

440 See notes 342-345 supra and accompanying text.
441 See notes 346-347 supra and accompanying text.
442 See note 348 supra and accompanying text.
443 See notes 354-356 supra and accompanying text.
444 See notes 357-360 supra and accompanying text.

Gradually, proof by the inquest, that is by jury, replaced the for
malistic methods of proof, first in civil, later in criminal procedure, and 
the verdict took the place of the old forms of proof.442 The jurors 
based their verdict on their own knowledge. The judges of the com
mon law courts made no attempt to find out how the jurors arrived 
at their verdict.

In the thirteenth century, the parties in civil proceedings began to 
insist on informing the jury, by displaying documents, called evidence, 
and by having the parties’ own witnesses made part of the jury, finally, 
in about the sixteenth century, by having their witnesses testify to the 
jury in the manner of Romano-canonical witnesses.443 Eventually, two 
important principles of the Roman law were adopted for the jury—1) 
that the verdict had to be based on what had been alleged and proved 
in court; and 2) that the person who advances a claim or makes a 
positive assertion has the burden of proving it.444 The same principles 
entered into the criminal procedure. Finally, the rule was established 
for American criminal trials that the prosecution has the burden of 
proving the accused guilty beyond a reasonable doubt, and that this 
burden stays with the prosecution from the beginning to the end of 
the trial.
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The emphasis which has been placed on the presumption of innocence 
in the common law world can only be explained by the complete re
versal which its procedural concepts have undergone. Probably it was 
necessary to impress upon the jury that the indictment does not raise 
a presumption of guilt and that the accused must be considered inno
cent until after conviction. Furthermore, the common and statutory 
laws provide for many inferences and exceptions by which the defend
ant is required to introduce proof or evidence under threat that he may 
be convicted if he does not.445 446 This shifting of the burden of proof 
appears to the ordinary mind to be in direct contradiction to the rule 
that the prosecution has the burden of proving guilt throughout the 
trial and is bound to cause confusion among the jurors. Here the pre
sumption of innocence serves the purpose of impressing on the jury 
that any doubt they may have in the defendant’s guilt must be resolved 
in favor of the accused.448

445 See note 367 supra and accompanying text.
446 See Robertson v. United States, 124 U.S. App. D.C. 309, 364 F.2d 702 (1966).
447 See Deutsch v. United States, 367 U.S. 456, 471 (1961); Sinclair v. United States, 

279 U.S. 263, 296-97 (1929).
448 Washington v. Clemmer, 119 U.S. App. D.C. 216, 219, 339 F.2d 725, 728 (1964).

As regards the District of Columbia, there is no statutory definition 
of a presumption of innocence. The courts have usually connected it 
with the procedural rule that at the trial the burden of proving guilt 
is on the prosecution.447 In pretrial proceedings the United States 
Court of Appeals for the District of Columbia Circuit has used that 
phrase to indicate that the presumption of innocence entitles the 
accused to his liberty unless the Government can establish probable 
cause for his detention in accord with fair process.448 Here the court 
merely interpreted what it considered to be fair process under the 
circumstances of that particular case, in order to establish probable 
cause required by the Constitution. As may have been expected, the 
presumption of innocence appears nowhere in the Constitution because 
the framers were too knowledgeable to include such a nonlegal phrase 
in a legal document which they intended to be “the supreme law of the 
land.” There is then no constitutional presumption of innocence which 
could have been violated by an act of Congress creating pretrial de
tention provisions for the District of Columbia.

As far as the phrase as an expression of public policy is concerned, 
that persons arrested on a criminal charge should be treated differently 
from convicted criminals, the new pretrial provisions for the District 
of Columbia pay more attention to this principle than has any federal 
legislation in the United States before. For the first time, Congress 
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actually has provided that persons subject to pretrial detention shall be 
confined, to the extent practicable, in facilities separate from convicted 
persons.449 The words “to the extent practicable” merely take into 
account the lack of separate facilities due to the fact that previous laws 
never took the trouble to concern themselves with any pretrial presump
tion of innocence.

449 D.C. Code Ann. § 23-1321 (h) (1) (Supp. IV, 1971).
460 See note 386 supra and accompanying text.
451 U.S. Const, art. I, § 8, cl. 17.
452 See notes 387-388 supra and accompanying text.
453 See notes 394-398 supra and accompanying text.
454 U.S. Const, art. I, § 8, cl. 17.
455 See notes 391-393 supra and accompanying text.
456 See notes 392-398 supra and accompanying text.

Finally, it has been alleged that the new statute denies citizens of the 
District of Columbia the equal protection of the laws by subjecting them 
to a system of pretrial detention not applicable to persons charged with 
crime in the rest of the nation. The equal protection clause of the four
teenth amendment applies to the states but not to Congress.450 The due 
process clause of the fifth amendment, which does apply to Congress, 
contains a guarantee of equal protection insofar as it forbids the ex
clusion of any individual from the regular procedure. Therefore the 
question may be asked whether Congress may exclude the citizens of 
the District of Columbia from a procedure which it has provided for 
the rest of the nation.

The answer has been given by the Constitution itself—1) it has cre
ated the District as an entity separate and distinct from the rest of the 
nation; 2) it has given Congress plenary power “to exercise exclusive 
legislation in all cases whatsoever” over the District,451 while it has given 
Congress only limited jurisdiction to legislate for the rest of the nation.452 
In the past, Congress has made use of its plenary power for the District 
by enacting laws which differed from those applying in like situations 
to the rest of the nation.453 Similarly, acting under the same plenary 
power which the Constitution gave Congress over federal enclaves,454 it 
has adopted for each federal enclave criminal laws different from the 
rest of the nation.455 This was held by the Supreme Court to be con
stitutional.456

The power which Congress exercises over the District is unique in
sofar as this is the only place where Congress exercises legislative au
thority in the same manner a state does over its own territory. The new 
legislation relating to pretrial release and detention was enacted in 
proper exercise of that power.
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Conclusion

It follows from the foregoing discussion that the pretrial provisions 
of the District of Columbia Court Reform and Criminal Procedure 
Act of 1970 do not in any way violate the United States Constitution 
if construed in accordance with the natural meaning of its language in 
its historical setting. Even if Supreme Court decisions, which have 
deviated from the clear language of the Constitution, are taken into 
consideration at their present posture, no other conclusion can be drawn.

The pretrial detention provisions of the statute under discussion 
concern legislation clearly left to Congress by the Constitution to 
determine what to do with persons after an arrest on probable cause 
as authorized by the Constitution.457 Thus, Congress has acted in the 
exercise of its legislative authority which it plainly has under the 
United States Constitution.

457 See note 422 supra and accompanying text.
458 See notes 215-324 supra and accompanying text.
469 This Appendix considers the treatment of suspects before trial in some demo

cracies of the European Continent. The countries here considered are France, Germany, 
and Switzerland, because these nations have largely influenced the laws of the other 
European countries. In this Appendix, the term German law refers to the law of the 
German Empire and that of its successor, thé Federal Republic of Germany.

460 One example of such a provision is the following: “If it appears from the com
plaint, or from an affidavit or affidavits filed with the complaint, that there is probable 
cause to believe that an offense has been committed and that the defendant has com
mitted it, a warrant for the arrest of the defendant shall issue to any officer authorized 
by law to execute it. Upon the request of the attorney for the government a summons 
instead of a warrant shall issue. ... If a defendant fails to appear in response to the 
summons, a warrant shall issue.” Fed. R. Crim. P. 4.

However, if a majority of the Supreme Court continues the un
authorized practice of amending the Constitution by adding to it new 
rules not contemplated by the Constitution,458 then no one can predict 
whether or not the new pretrial detention provisions will be permitted 
to survive.

APPENDIX459 460

In the United States, the customary way of beginning criminal prose
cution is by indictment or information and arrest. Although the laws 
permit the use of a summons instead of an arrest,400 this is very rarely 
used. Consequently the question of release from custody pending trial 
occurs in almost every criminal case.

This is quite different in the democracies of the European continent. 
There the rule is that a person suspected of having committed a crime 
should be brought before the court by a summons and that arrest and 
detention should only be resorted to in emergencies. Consequently 
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the question of release or detention does not arise almost automatically 
in every criminal case as it does in the United States. The prerequisites 
for arrest are strictly regulated by statutes.

Arrest without a Warrant. Arrests without a warrant are per
mitted only in emergency situations. Thus, the French Code of Penal 
Procedure permits arrests without a warrant only in cases of a crime 
flagrant or délit flagrant. This means that a person must be caught in 
the act of committing a crime—not merely a minor violation—or imme
diately thereafter, or during hot pursuit, or if he is found with articles 
in his possession, or shows traces or signs which indicate that he has 
participated in a crime.461

461 French C. Pro. Pen. art. 53, 73.
482 German StPO § 127.
463 Bundesgesetz ueber die Bundesstrafrechtspflege art. 62, 63 [hereinafter cited 

as Swiss Fed. C. Cr. Pr.]; see F. Stampfli, Bundesgesetz ueber die Bundesstrafrechts- 
pflege vom 15 Juni 1934 (Federal Law concerning the Federal Administration of 
Criminal Justice, ann. art. 62, 63 (1935).

484 Strafprozessordnung fuer den Kanton Aargau § 72 [hereinafter cited as Aargau 
C. Cr. Pr.]; Strafprozessordnung fuer den Kanton Basel-Stadt § 61; Gesetz ueber 
das Strafverfahren des Kantons Bern art. 72-74 [hereinafter cited as Bern C. Cr.

The German Code of Criminal Procedure also requires as a prerequi
site for arrest without a warrant that a person be caught in the act of 
committing a crime or in hot pursuit, but it makes the additional re
quirement that there must be reason for suspicion that the suspect will 
flee or that his identity cannot be established immediately.462

The Swiss Federal Code of Criminal Procedure authorizes a prelim
inary arrest to be made 1) by officials and employees of the judicial 
police if there is suspicion that a crime—not merely a minor violation— 
has been committed and there is danger that if the arrest is delayed until 
a warrant is issued the offender might flee or tamper with the evidence; 
2) by any person who witnesses the commission of a crime—not a minor 
violation—or arrives immediately thereafter, who must, however, im
mediately hand over the offender to the police.463

Similarly, Swiss cantonal codes permit arrest without a warrant by 
a police officer if a crime—not a minor violation—has been committed 
in his presence or if there is strong suspicion that a person has com
mitted a crime and there is danger of flight or tampering with the evi
dence. A resident of the canton cannot be arrested without a warrant 
for a minor violation unless the arrest is necessary to prevent the offender 
from continuing to disturb the public peace and order. A non-resident 
may be arrested in such a case if he does not pay the fine or furnish 
security therefor.464
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A preliminary arrest serves only the purpose of securing the person 
of a suspect in emergency cases where there would be danger in delay. 
Therefore the codes have provisions to the effect that the arrested per
son should be taken immediately before a judge or other official author
ized to issue a warrant.485 That official must determine whether the 
issuance of a warrant is indicated or whether the suspect should be 
released.

Pr.J; Code de procédure pénale du Canton de Geneve art. 94 [hereinafter cited as
Genève C. Pro. Pen.]; Gesetz betreffend den Strafprozess (Strafprozessordnung)
fuer den Kanton Zuerich §§ 68, 69, 339 [hereinafter cited as Zurich C. Cr. Pr.J.
Genève C. Pro. Pen. article 94 provides that police cannot enter a residence unaccom
panied by an official authorized to issue a warrant to bring in—mandat d’amener—except
in case of flagrant délit, or fire, or flood, or when called by a person in a house.

465 French C. Pro. Pen. art. 68-72, German StPO § 128 (before magistrate of district 
in which arrest took place); Swiss Fed. C. Cr. Pr. art. 6211; Aargau C. Cr. P. § 73 
Bern C. Cr. Pr. art. 77; Zurich C. Cr. Pr. § 73.

466 See Swiss Fed. C. Cr. Pr. art. 44; Bern C. Cr. Pr. art. Ill; Zurich C. Cr. Pr. 
§ 49, 54.

467 Article five of the Convention provides:
(1) Everyone has the right to liberty and security of person. No one 

shall be deprived of his liberty save in the following cases and in accordance 
with a procedure prescribed by law:

Requirements for the Issuance of a Warrant of Arrest. As
mentioned above, an arrest warrant before conviction is the exception 
rather than the rule. It may only be issued if the conditions required 
by law for the detention of a suspect are met. Common to all countries 
under consideration is the requirement that there must be a strong 
suspicion that a person has committed a crime for which, if found guilty, 
he may be sentenced to imprisonment of some length, and a number 
of specified conditions must exist. These conditions vary in different 
jurisdictions.

The two conditions common to all countries under which an arrest 
warrant may issue when there is a strong suspicion that a person has 
committed a serious crime are danger of flight and danger of collusion, 
that is if special facts give cause for a well founded suspicion that the 
suspect will destroy the traces of his crime, or try to induce witnesses 
to testify falsely, or otherwise tamper with evidence. These are still 
the only conditions for pretrial arrest in the Swiss federal criminal pro
cedure and in some cantonal codes.468

Originally danger of flight and collusion were the only conditions 
for pretrial arrest in Germany also. But in 1952 Germany adopted the 
European Convention for the Protection of Human Rights and Funda
mental Freedoms which contains certain minimum protections of indi
vidual rights and liberties.* * * * * * 465 466 467 It should be noted that article five of the 
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Convention contains a due process clause in modern form—“No one 
shall be deprived of his liberty save ... in accordance with a procedure 
prescribed by law.” It means exactly the same as the original and true 
meaning of due process in the fifth and fourteenth amendments in the 
United States Constitution, and as it was interpreted correctly for more 
than 100 years by American courts before they misused the concept for 
extraneous purposes, namely the guarantee of the protection of the 
regular procedure.468

(a) the lawful detention of a person after conviction by a competent 
court;

(b) the lawful arrest or detention of a person for non-compliance with 
the lawful order of a court or in order to secure the fulfilment of any 
obligation prescribed by law;

(c) the lawful arrest or detention of a person effected for the purpose 
of bringing him before the competent legal authority on reasonable suspi
cion of having committed an offense or when it is reasonably considered 
necessary to prevent his committing an offense or fleeing after having 
done so;

(2) Everyone who is arrested shall be informed promptly, in a language 
which he understands, of the reasons for his arrest and of any charge 
against him.

(3) Everyone arrested or detained in accordance with the provisions of 
paragraph 1 (c) of this Article shall be brought promptly before a judge 
or other officer authorized by law to exercise judicial power and shall be 
entitled to trial within a reasonable time or to release pending trial. Re
lease may be conditioned by guarantees to appear for trial.

(4) Everyone who is deprived of his liberty by arrest or detention shall 
be entitled to take proceedings by which the lawfulness of his detention 
shall be decided speedily by a court and his release ordered if the deten
tion is not lawful.

(5) Everyone who has been the victim of arrest or detention in contra
vention of the provisions of this Article shall have an enforceable right to 
compensation.

European Convention for the Protection of Human Rights and Fundamental 
Freedoms art. 5 (1952).

468 see notes 27-166 supra and accompanying text.
469 Law of Dec. 19, 1964, [1964] BGB1.1 1067.

As far as grounds for arrest are concerned, article five of the Con
vention merely intended to guarantee certain minimum requirements 
among the member nations. It did not intend to compel a member 
nation which had more liberal provisions concerning the pretrial free
dom of persons charged with crime to adjust its laws to less liberal 
provisions of the Convention. But that is what happened in the Federal 
Republic of Germany. There the provisions concerning pretrial deten
tion were amended by the Law of December 19, 1964, which went into 
effect on April 1, 1965.468 The new law added to the two established 
grounds of pretrial detention, namely danger of flight and collusion, 
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a third ground, but only for persons suspected of having committed 
certain specified serious sex crimes. They may be ordered detained 
not only because of danger of flight and collusion, but also when spe
cific facts give ground to fear that the suspect may commit another 
crime of the same kind before final judgment, and detention is neces
sary for the prevention of a threatening danger. In cases of intentional 
homicide a suspect may be ordered detained even if there is neither 
danger of suppression of evidence nor danger of repetition.470 How
ever, the Federal Constitutional Court has held that even in a murder 
case detention should not be ordered automatically but only if neces
sary to achieve the purposes of the investigation, and if this can be done 
by substituting the measures listed in section 116 of the Code of 
Criminal Procedure detention should be avoided.471 Section 116 pro
vides that if it will not interfere with the purposes of the investigation, 
the judge may stay the execution of a warrant of arrest and may instead 
impose conditions, such as to report regularly to a designated person 
or authority, not to leave a certain territory or place of residence with
out permission, or to leave it only under supervision of a designated 
person, to furnish security, or not to communicate with accomplices, 
witnesses or experts. A violation of any condition imposed by the 
judge may be sanctioned with the execution of the arrest warrant. The 
suspect will be arrested if he makes preparation to flee, or fails to 
answer a summons without sufficient excuse, or new circumstances 
necessitate his detention.472

4T0 German StPO §112.
4T1 Judgment of Dec. 15, 1965,19 BVerfG 342, 350.
^See German StPO § 116.

In France pretrial detention has been newly regulated by the Law 
of July 17, 1970, which amended the pertinent provisions of the Code 
of Penal Procedure. Already before the amendment, article 137 had 
provided that detention before judgment was to be an exceptional 
measure. However, the former law contained expressions like détention 
préventive (preventive detention), for pretrial detention, and liberté 
provisoire (provisional liberty), if the suspect was permitted to remain 
free, which, it was felt, did not correctly reflect the spirit expressed 
by article 137. The new law has abolished the term provisional liberty 
and changed preventive detention into provisional detention. A person 
charged with the commission of a crime simply remains at liberty unless 
it becomes absolutely necessary to restrict his liberty in order to ensure 
an uninhibited conduct of the investigation. Formerly, the law knew 
only detention for that purpose. The law itself did not specify the 
grounds on which detention could be ordered, but article C. 274 of
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the General Instructions contained in part five of the Code of Penal 
Procedure specified that preventive detention should only be ordered 
if there are very grave presumptions of culpability, and in addition 
if there is good reason to fear that the suspect will flee, influence wit
nesses, destroy evidence, commit new crimes, or if he disturbs the public 
order.473

473 French C. Pro. Pen. art. C. 274.
474 id. art. 138-43.
475 id. art. 137.
476/¿/.art. 138.

The new law now specifies directly under what conditions the 
liberty of a suspect may be restricted. In order to avoid detention when
ever possible, it has introduced the concept of judicial control.474 475 The 
law provides that judicial control as well as provisional detention shall 
only be imposed by the examining judge when absolutely necessary for 
the investigation or as a security measure and in accordance with the 
conditions specified by law.476

Judicial control may be ordered by the examining judge if the suspect 
is likely to incur confinement in a reformatory or a more severe penalty. 
It may consist of one or more of the following restrictions—1) not to 
leave certain territorial limits determined by the examining judge; 2) 
not to leave home or a residence designated by the examining judge 
except upon special permission; 3) not to go to certain places or go only 
to such places as expressly authorized by the judge; 4) inform the 
judge whenever he goes outside of the prescribed limits; 5) to report 
periodically to a service or authority designated by the examining judge 
which must observe strict secrecy about the acts with which the suspect 
has been charged; 6) to answer any summons of any authority or 
person designated by the judge and to submit to supervision of his pro
fessional activities or of his assiduity to an education; 7) to surrender 
all papers showing his identity, especially a passport, against a receipt 
which will serve as proof of identity; 8) to refrain from driving any or 
certain vehicles, and to surrender against receipt his driver’s license; 
9) to refrain from associating or communicating with certain designated 
persons; 10) to submit to being examined or treated, even in a hospital, 
especially for purpose of detoxification; 11) to furnish security as 
determined by the examining judge upon consideration of the suspect’s 
financial means; 12) not to practice certain professional activities if the 
offense has been committed in the exercise or in connection with such 
activities and if there is fear that a new offense might be committed.476 
If the suspect voluntarily evades the imposed restrictions, he is subject to 
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arrest or detention, depending on the duration of imprisonment to be 
expected.477

Wild. art. 141-42.
478 Id, art. 144.
479 Id. art. 145.
480 ]d. art. 146.
481 Id. art. 147.
482 is U.S.C. § 3150 (1970); D.C. Code Ann. H 23-1327 to 29 (Supp. IV, 1971).
483 See, e.g., French C. Pro. Pen. art. 131-33, 141-42; German StPO § 116; Swiss Fed> 

C. Cr. Pr. art. 39.
484 French C. Pro. Pen. art. 148 to 148-1; German StPO § 117; Swiss Fed. C. Cr. Pr. 

art. 52.
485 German StPO § 119; Swiss Fed. C. Cr. Pr. art. 48.

Provisional detention may be ordered in cases of less serious crimes in 
accordance with article 144 of the Code of Penal Procedure if the pen
alty may be at least two years imprisonment and if judicial control 
will not suffice, 1) if provisional detention is the only way to preserve 
the evidence, or prevent pressure on witnesses or fraudulent under
standings between suspects and accomplices; or 2) if such detention is 
necessary to preserve public order or to protect the suspect, to put an 
end to the offense or prevent its repetition, or to assure that the suspect 
will be available to the court.

Provisional detention may also be imposed if the suspect has volun
tarily evaded his obligations imposed by the judicial control.478 Pro
visional detention may not exceed four months. It may be extended for 
another four months by an order stating in detail the reasons therefor. 
No further extension is permitted.479

In cases of serious crimes the examining judge may order provisional 
detention by simple order without specifying the reasons.480 The 
judge may, ex officio and upon notification of the prosecutor, order 
the suspect released or placed under judicial control upon his promise 
to appear at all proceedings and report any change of address.481 The 
suspect or his counsel may make a request for release on the same con
ditions. Release, if granted, may be combined with judicial control.

Willful disregard of a summons to appear or of any of the conditions 
of release will not create a new crime, as it does in the United States.482 
It merely may lead to an order to bring the suspect before the judge, 
or even to arrest and pretrial detention.483 Any person ordered detained 
may at any time request judicial review of the grounds for his deten
tion.484 Persons under detention must be kept separate from convicted 
prisoners and may be subjected only to such restrictions as are abso
lutely necessary for the purpose of the investigation or the order of the 
house of detention.485 The suspect must be released as soon as there is 
no longer any need for his detention or also if a continuing detention 
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would be in no proportion to the gravity of the charge and to the 
penalty to be expected.486

■486 German StPO § 120; Swiss Fed. C. Cr. Pr. art. 50. But see French C. Pro. Pen. 
art. 144.

487 See G. Mueller & F. Lepoole-Griffiths, Comparative Criminal Procedure 
23-24 (1969).

488 Swiss Fed. C. Cr. Pr. art. 53-55, 57, 58, 60; see French C. Pro. Pen. art. 142 to 
142-3. Btit see German StPO § 124.

489 German StGB § 60; Swiss Fed. C. Cr. Pr. art. 171; StGB art. 69; French C. 
Pen. art. 24.

Bail plays practically no role in continental criminal procedure. Al
most all codes have provisions for release on bail in case of danger of 
flight, but in practice it is rarely applied. One reason for this reluctance 
to use bail as a condition of release is its unfairness toward the poor. 
For that reason, Sweden has completely abolished that institution.487 
Another reason is that in continental law, pretrial detention is always 
an exceptional measure and can be imposed only when the above de
scribed very high standards for the issuance of a warrant have been 
met. If the guilt of the suspect is highly probable and if the offense is 
major, only very high bail would ensure his presence at the trial, and 
this would be highly discriminatory against a person with small means.

However, the codes do have provisions regarding the use of the bail 
money, in case bail has been imposed. For example, the Swiss Federal 
Code of Criminal Procedure provides that security for the appearance 
of a suspect who was released on bail may be furnished by depositing 
money or articles of value or by a surety. Amount and nature are 
determined by the judge in accordance with the gravity of the charges 
and the financial situation of the suspect. The security is released if 
the suspect is arrested either because he makes preparations to flee, or 
fails to appear upon a summons without sufficient excuse, or because 
new circumstances require his detention. The security is also released 
if the ground for detention, namely danger of flight, no longer exists, 
if the investigation is discontinued, if the defendant is acquitted, or 
when he begins to serve his sentence. The security is forfeited if the 
defendant avoids prosecution or execution of a prison sentence by 
fleeing or hiding. Forfeited security is used for the payment of the 
costs, for compensation of damages caused by the crime, and for pay
ment of any fines. Any remaining amount becomes property of the 
Federal Tribunal, but will be refunded if the convicted defendant sur
renders himself before the expiration of the statute of limitations.488

The time spent in pretrial detention is not lost, because the codes 
contain provisions to the effect that in case of conviction, the judge 
may credit it to the sentence.489 In case the investigation against a 
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suspect is discontinued, or if he is tried and acquitted, he is entitled, 
upon request, to be paid a compensation for any detriment suffered by 
him because of his detention or other actions of the investigation. Com
pensation may be refused if the arrested person has deliberately or 
through gross negligence caused the detention. The decision of the 
judge concerning a request for compensation is appealable. If the 
investigation was instigated by fraud or gross negligence on the part 
of the informer or injured party, they may be held liable to reimburse 
the Government in whole or in part for the compensation paid to the 
suspect.490

^90 Swiss Fed. C. Cr. Pr. art. 122; German StPO § 467-74. France assumed responsi
bility for compensating persons innocently subjected to pretrial detention only by the 
Law of July 17, 1970. French C. Pr. Pen. art. 149. France also provides for the state’s 
right of redress against the informer who acted in bad faith, or a person whose false 
testimony has either provoked or extended the detention.

491 See note 414 supra and accompanying text.

Summary. In the democracies of the European continent the
fundamental rule is that a person accused of having committed a crime 
is entitled to remain free until the State has proven him guilty. Conse
quently, the regular procedure to bring a suspect before the judge is 
by a summons. He may be arrested and detained only if it can be 
shown that he is likely to flee or tamper with the evidence, or, in some 
jurisdictions, also that he may commit a dangerous crime. Release on 
bail in case of arrest is permissible only in case of danger of flight, 
but in practice it is rarely used because of its discrimination toward 
people unable to pay. For that reason, Sweden has abolished bail alto
gether. The concern of European continental law is the same as that 
of the United States Constitution,491 namely under what circumstances 
the government may deprive an individual of his freedom. As Europe 
has shown, this can be accomplished without the bail system.



THE CHANGING SIGNALS OF CABLE T.V.

Steven R. Rivkin*

Growth of cable television services in the United States has been 
restricted for more than a generation by commercial rivalries and a 
lack of effective regulation. With the recent confirmation of the Federal 
Communication Commission's jurisdiction to regulate CATV, one of 
the primary barriers to development has been removed. Mr. Rivkin 
traces the development of broadband communications in an attempt 
to develop a logical starting point for future regulation of the industry.

The novel potential of broadband telecommunications to serve mod
ern society has caught the public’s fancy. For more than a generation 
it has been possible to send simultaneous signals between two points 
via electronic means.* 1 As soon as long-distance telephone service became 
commercially feasible, utilizing coaxial cable to carry multiple mes
sages along a common path,2 direct delivery of large quantities of in-

* A.B., Harvard College; LL.B., Harvard University Law School. Counsel to the law 
firm of Nicholson & Carter, Washington, D.C. Counsel to the Sloan Commission on 
Cable Communications, Oct. 1970 to May 1971.

1 The first use of paired wire for the transmission of more than one telephone voice 
occurred in 1902, when a “phantom” circuit, carrying three voices on two pairs of 
wires, was field-tested in Lewiston, Maine. F. Rhodes, Beginnings of Telephony 193 
(1929). The carrier telephone circuit was invented in France by Maurice Hutin and 
Maurice Leblanc, in 1891; and the first open wire transmission of four channels on two 
wires occurred in 1918 between Pittsburgh and Baltimore. Green, Telephone, 37 Bell 
System Tech. J. 314 (1958). Though the principle of coaxial transmission was known 
in the 1850’s, and a cable was invented in 1929, the first commercial service, between 
Minneapolis, Minn., and Stevens Point, Wis., did not begin until 1941 with a possible 
maximum of 480 channels. Block, Stevens Point and Minneapolis Linked by Coaxial 
System, 20 Bell Labs Record 127, 132 (1942). A microwave radio system was used 
as early as 1934 for transmission across the English channel. Large-scale development 
of microwave techniques was stimulated by radar use during World War II. The 
first commercial system began in 1947 between New York City and Boston. 37 Bell 
System Tech. J. 289, 322 (1958). This initial system was capable of 480 voice channels, 
with a possible growth to 600 channels. Id. at 317.

2 The coaxial cable provides a wholly self-contained path for transmitting electrical 
impulses from one point to another, offering significant improvements over both the 
“wire pair” used for local telephone distribution and carriage of television broadcasting 
over the radio spectrum. Coaxial cable contains a thin copper core surrounded by a 
larger-diameter outer conductor. Separation of the elements by plastic foam permits 
the creation of an electrical field. The entire system is surrounded by a flexible protec
tive sheath. Telephone pairs in use in the United States typically carry only one “full
voice” circuit with a 4,000 cycles per second (four kiloHertz) bandwidth. Much greater 
bandwidth is required for a single television channel. United States television channels

[ 1475 ]
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formation to business and home terminals was a natural next step. As 
a result of this and accompanying strides in television and computer 
technology, an endless variety of sophisticated services has come within 
reach through broadband telecommunications.3

are standardized at six million cycles per second (six megaHertz). As a result, only 
a limited number of television signals can be broadcast in any geographic area, since 
the spectrum is limited and shared by many users. By contrast, the current transmission 
range of coaxial cables (from three to about 270 megaHertz) potentially could permit 
simultaneous carriage of 66,500 four-kiloHertz voice circuits or 44 six-megaHertz tele
vision channels, or mixes or variations of both types of signals. Use of multiple cables 
could expand such carriage, virtually without limitation, on a one- or two-way basis. 
See Barrow & Manelli, Communications Technology—A Forecast of Change, 34 Law 
& Contemp. Prob. 205 (1969).

3 See id.
4 On January 1, 1971, there were 63.2 million homes with television sets in the United 

States, of which 5.3 million were CATV subscribers. U.S. Bureau of Census, Statis
tical Abstract of the United States 677 (1971); Television Digest, Inc., Television 
Factbook, 1971-1972, at 81-a (Services Volume 1972).

5 On February 2, 1972, the Federal Communications Commission concluded an ex
haustive inquiry with the adoption of rules effective March 31, 1972. Cable Television 
Report and Order (Dockets Nos. 18397, 18397-A, 18373, 18416, 18892, 18894), 37 Fed. 
Reg. 3251 (1972) (to be codified at 47 C.F.R. § 76) [hereinafter cited as CATV Report 
and Order]. The Commission stated that the rules represent “the amount and the sub
stance of regulation that we believe is essential, at this stage, for the orderly development 
of the [cable television] industry.” Id. at 3277. Cable operators hailed the issuance of 
the FCC’s rules as an entree to a bountiful future. However, continuing conflicts 
among communications interests also generated more skeptical reactions, typified by 
the following editorial comment concerning the FCC’s elaborate package: “But it was 
uncertain last week, when it was finally issued, more than three years after the rule
making project was undertaken, whether the document is to be the rock on which a 
major new industry—cable television—is to be built, or so many pounds of sand destined 
to be eroded by the elements of time, resistance, and events.” Broadcasting, Feb. 7, 
1972, at 17. See generally Media and the First Amendment in a Free Society, 60 Geo. 
L.J. 867, 970-81 (1972). The prospects of cable growth have benefited from two recent 
court decisions. See United States v. Midwest Video Corp., 40 U.S.L.W. 4626 (U.S. 
June 7, 1972) (sustaining FCC jurisdiction to regulate CATV); Columbia Broadcasting 
System v. TelePrompTer, Civil No. 64-3814 (S.D.N.Y. May 2, 1972) (cable systems not 
subject to copyright liability for distant signal importation).

Yet by 1971, only eight percent of the nation’s homes, principally 
located in the small television markets, had access to the wondrous 
phenomenon that has come to be known as “cable television.” 4 By 
all accounts, the nature and quality of service presently offered through 
this cable medium are far less than its technological potential. While 
growth in subscribers over the past decade has been steady, it also has 
lagged behind the enthusiasm generated by the imminence of a tech
nology from which extraordinary human benefit has been anticipated. 
At present, despite some forward motion,5 confident forecasts of the 
coming of a “wired nation” are still a bit premature.
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It is paradoxical, in a society distinguished by faith in its technology, 
that an innovation which promises so much should be delayed so long. 
The paradox is even more perplexing if one perceives the danger that 
bitter economic rivalries countenanced by impotent regulation could 
dilute and frustrate cable’s long term potential for service. Recognition 
of these troubling attributes dims the future of the medium, presenting 
a Hobson’s choice between a benefit compromised and none at all. Be
cause there is much dissatisfaction with mass television, it is tempting to 
rationalize the defects of cable television as inevitable and, on balance, 
acceptable. But it is also pertinent, and certainly justified, to attempt to 
identify the reasons why these shortcomings have occurred and to 
insist that public agencies concert their efforts to shape this chimerical 
novelty as a constructive force in American life.

Barriers To Growth

The paradox of cable television’s growth is rooted in the conflict be
tween its revolutionary capabilities and the hardships of gaining entry 
into the highly developed and heavily regulated telecommunications 
field. If cable television had arisen in a competitive void, such as that 
enjoyed by the Bell System at the end of the nineteenth and the be
ginning of the twentieth centuries,® there would be little to block its 
rapid development to serve an eagerly responsive consumer market. 
Today’s economic facts appear otherwise. The future business of 
approximately 700 federally licensed commercial broadcast stations, 
generating approximately three billion dollars in annual revenues,6 7 and 

6 At the outset of telephone service in 1876, technical novelty, protected by patent 
monopolies, effectively differentiated telephone from telegraph and mail service and 
facilitated rapid growth in telephony. However, expansion was constrained by the 
necessity for financing development out of accumulated profits. See FCC, Proposed 
Report, Telephone Investigation 134 (1938). Even after the expiration of the basic 
Bell patents in 1893-94, this headstart enabled the Bell System to withstand competition 
from other telephone companies, many of which it subsequently absorbed by merger 
and acquisition, and eventually enabled Bell to achieve protection from competition in 
the telephone field under more or less congenial state and federal regulation. See Gabel, 
The Early Competitive Era in Telephone Communication, 1893-1920, 34 Law & Con- 
temp. Prob. 340 (1969).

7 The latest Annual Report of the FCC indicates total television revenues of $2.8 
billion for the year 1968-69 for three commercial networks, 15 network owned and 
operated stations, 489 VHF stations, and 169 UHF stations. 36 Federal Communica
tions Comm’n, Annual Report 152 (1970). A recent submission to the FCC puts the 
combined market value of commercial television (1969) and radio (1968) stations in the 
United States at $9.8 billion. Fraxier, Gross & Co., Valuation of Newspaper Owned 
Television and Radio Stations Affected by the FCC’s Proposed Divestiture Rule, at 
A-6, A-7 (1971) (submitted by the American Newspaper Publishers Ass’n in 10 FCC 
Dkt. No. 18110). See generally M. Peck, R. Noll & J. McGowan, Economic Aspects 
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the primacy of the nation’s telephone systems in point-to-point tele
communications are both threatened by competition from an emerging 
cable medium. Moreover, other weighty economic forces, such as 
hardware manufacturers and producers and distributors of copyrighted 
entertainment products, rely on a demand from the existing telecom
munications industries. It should come as no surprise, therefore, that 
cable television’s older siblings should try to throttle the infant in its 
crib.8

of Television Regulation (The Brookings Institution, Washington, D.C., forthcoming 
in 1972).

8 See Smith, The Wired Nation, The Nation, May 18, 1970, at 582, 587, 590, 594 
(1970).

9 The policy determination of the FCC in its recent regulations centers on a “con
sensus agreement” among broadcasters, cable operators, and copyright interests con
cerning quotas of imported distant signals and payment of copyright fees. The Office 
of Telecommunications Policy of the Executive Office of the President “provided valu
able assistance in the negotiations that led to this agreement.” CATV Report and 
Order 3260. See also Media and the First Amendment in a Free Society, 60 Geo. L.J. 
867,978 n.627 (1972).

i<>47 U.S.C. 151-609 (1970).
11 Id. §§ 151, 152(a), 153(b).
12W.5S 301-30.
13 Id. 201-22.
HId. § 153(h).

Public regulatory bodies only recently have begun to respond in a 
forthright fashion to the conflicts over future telecommunications 
services that have arisen in areas of their familiar responsibility. The 
prevailing distribution of regulatory power has sheltered established 
interests and relegated emerging entities to their own ingenuity, often 
in isolation from purposeful public controls. More recently, the prospect 
has emerged that last ditch efforts to compromise industrial rivalries 
under the aegis of federal regulatory and executive authority9 may 
permit limited development of the cable medium, but at the sacrifice 
of much of its vaunted potential.

PROBLEMS OF CABLE REGULATION

The Uncertainty of Federal Authority. At the federal level,
the Communications Act of 193410 created the Federal Communica
tions Commission and endowed it with comprehensive authority over 
the telecommunications field as a whole.11 The FCC has clearly drawn 
legislative powers only with respect to radio and television licensing,12 
and to the determination of interstate rates and terms of service for 
“common carriers,” 13 a term of art statutorily defined to exclude broad
casters14 and operationally restricted to traditional telephone and tele
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graph service.15 Nowhere are similarly detailed and specific powers 
set forth for broadband telecommunications applied to local distribu
tion—a mode of use which first appeared 15 years after enactment of 
the Communications Act of 1934.16 Because subsequent efforts to gain 
a more specific legislative mandate for federal regulation of cable tele
vision have proved wholly unsuccessful,17 the FCC’s plenary authority 
has in effect been diminished by the uncertainty of its legislative powers.

15 Id. See also id. 201-22,
16 There is some controversy over who should receive the credit for having initiated 

the use of coaxial cable for local distribution of television broadcasts. Ralph Lee Smith 
claims that Panther Valley Television Company operated the first commercial system 
in Lansford, Pa., in 1950. Smith, The Wired Nation, The Nation, May 18, 1970, at 
582. FCC Chairman Dean Burch, however, has stated that the first CATV system 
began in Astoria, Ore. Hearings on Community Antenna Television Problems Before the 
Subcomm, on Communications of the Senate Com. on Commerce, Sid Cong., 1st Sess. 
21 (1971). See also Media and the First Amendment in a Free Society, 60 Geo L.J, 
867, 970 n.572, 971 n.576, 978 n.623 (1972),

17 Congressional activity on proposals with respect to CATV has been unproductive. 
The only bill ever enacted emerged from Congress without its CATV provision. 
Act of July 7, 1960, Pub. L. No. 86-609, 74 Stat. 363, amending 47 U.S.C. H 318-19 (1970) 
(requiring rebroadcast stations to obtain an operator’s license). Another CATV bill 
was debated in the Senate and sent back to committee. S. 2653, 86th Cong., 1st Sess. 
(1959) (to place CATV under the jurisdiction of the FCC and to provide that CATV 
should not be deemed a common carrier); see 106 Cong. Rec. 10,416-36, 10,520-48 (1960). 
During the 89th Congress, one bill was reported from the House Committee on Inter
state and Foreign Commerce but died in the House Rules Committee. H.R. 13286, 89th 
Cong., 2d Sess. (1960) (to authorize the FCC to issue rules and regulations concerning 
CATV).

No action was taken on other bills and resolutions introduced in Congress. See S. 
2427, 92d Cong., 1st Sess. (1971); S. 792, 92d Cong., 1st Sess. (1971) (supported by 
FCC); S. 3635, 91st Cong., 2d Sess. (1970) (supported by FCC); H.R. 10510, 91st 
Cong., 1st Sess. (1969); H.R. 10268, 91st Cong., 1st Sess. (1969); S. 3017, 89th Cong., 
2d Sess. (1966); H.R. 14837, 89th Cong., 2d Sess. (1966); H.R. 14454, 89th Cong., 2d Sess. 
(1966); H.R. 14201, 89th Cong., 2d Sess. (1966); H.R. 13286, 89th Cong., 2d Sess. (1966); 
H.R. 12914, 89th Cong., 2d Sess. (1966); H.R. 7715, 89th Cong., 1st Sess. (1965); S. 1044, 
87th Cong., 1st Sess. (1961); H.R. 6840, 87th Cong., 1st Sess. (1961); H.R. 11041, 86th 
Cong_, 2d Sess. (1960); S. 1801, 86th Cong., 1st Sess. (1959); S. 1741, 86th Cong., 1st 
Sess. (1959); S. 1739, 86th Cong., 1st Sess. (1959); S. 2653, 86th Cong., 1st Sess. (1959) 
(supported by FCC); H.R. 8319, 86th Cong., 1st Sess. (1959); H.R. 7666, 86th Cong., 
1st Sess. (1959); H.R. 6937, 86th Cong., 1st Sess. (1959); H.R. 6748, 86th Cong., 1st 
Sess. (1959); H.R. Res. 284, 91st Cong., 1st Sess. (1969); H.R. Res. 248, 91st Cong., 1st 
Sess. (1969); H.R. Res. 201, 91st Cong, 1st Sess. (1969); H.R. Res. 84, 91st Cong, 1st Sess. 
(1969); H.R. Con. Res. 206, 91st Cong, 1st Sess. (1969); H.R. Con. Res. 315, 88th Cong., 
2d Sess. (1961). See generally Note, Community Antenna Television: Survey of a 
Regulatory Problem, 52 Geo. L.J. 136, 169-74 (1963).

Reflecting this inherent weakness, the FCC’s natural response to 
the anguished demands of television broadcasters for protection from 
cable competition was to inhibit the growth and development of cable 
services. Since 1966, the FCC has heavily restricted the growth of cable 
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systems in the “top-100” markets—urbanized areas where 85 percent 
of the American people live—by curbing cable distribution of “distant 
signals” picked up on receiving apparatus in other cities and distributed 
in competition with local broadcasters.18 For the cable industry, the 
purpose of distant signal importation is to enhance the salability of cable 
services by offering subscribers additional opportunities for popular 
programming beyond those available over the air. Broadcasters have 
naturally seen these importations as threats to their own audiences, 
promising ultimately to dilute the considerable value of their invest
ments in station licenses.19 The application of the copyright laws to 

18 Specific FCC approval was required for new carriage by CATV systems extending 
the range of television signals beyond the “Grade B contour” of a broadcast 
station, into the “Grade A contour” of other broadcast stations in the 100 largest 
television markets. 47 C.F.R. § 74.1107 (1971). This regulation was adopted following 
extensive hearings. Second Report and Order, 2 F.C.C.2d 725 (1966). It recently has 
been replaced by comprehensive standards. 37 Fed. Reg. 3278 (1972). Such contours 
are concentric measures of the strength of a broadcast signal, defined in terms of in
tensity of an acceptable signal received by viewers at 90 percent of the locations em
braced within each contour for the following percentage of time: Principal City Grade 
—90 percent; Grade A—70 percent; Grade B—50 percent. 47 C.FJR. § 73.683 (1971). 
Practically speaking, this rule imposed a “freeze” on such authorization by placing the 
burden on CATV systems located in the top 100 markets of showing, in an evidentiary 
hearing, “that such extension would be consistent with the public interest, and specifically 
the establishment and healthy maintenance of television broadcast service in the area.” 47 
C.F.R. § 74.1107 (1971), revoked, 37 Fed. Reg. 3278 (1972). In a celebrated test case 
filed immediately after the issuance of the Second Report and Order, the FCC held an 
extensive evidentiary hearing and prohibited several cable systems from extending their 
carriage of Los Angeles programs into San Diego. Midwest Television, Inc., 13 F.C.C.2d 
478 (1968), tiff'd, 138 U.S. App. D.C. 228, 426 F.2d 1222 (1970).

In December 1968, as part of a package of proposals reopening consideration of the 
FCC’s distant signal policies, interim procedures were adopted whereunder all evidentiary 
hearings under the 1966 rules were suspended. Action on requests for authorization to 
carry signals was deferred pending completion of the rulemaking proceeding unless 
carriage was consistent with the requirements of the 1968 proposed rules for “retransmis
sion consent” of the originating station. See Notice of Proposed Rulemaking and 
Notice of Inquiry in Docket No. 18397, 15 F.C.C.2d 417, 437 (1968).

1» The FCC justified its imposition of a heavy burden of proof on the CATV systems 
in large part on its evaluation that cable growth is especially threatening to the develop
ment of independent UHF stations in the top 100 markets. Protection of the stations, 
the FCC deduced, had been mandated by congressional enactment in 1962 of the all
channel television receiver law. 47 U.S.C. § 303 (s) (1970). By offering subscribers pro
gramming originated in other cities, the FCC believed cable service would compete for 
the limited audiences available to fledgling UHF stations seeking to gain viewer ac
ceptance in competition with established VHF stations at a time when the availability 
of all-channel viewers was still limited. UHF audiences, the FCC said, looking to the 
most extreme pattern of potential CATV competition:

might be greatly reduced since very substantial numbers of people interested 
in viewing the nonnetwork programming would be watching the distant 
independents (e.g, those of New York or Los Angeles). We think this 
follows as a matter of commonsense, since these established big city VHF 
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these practices has been uncertain.20 Consequently, broadcasters have 
branded unregulated cable importations as unfair competition, and 
strived assiduously to prevent their growth. By imposing its freeze on 
importations, the FCC protected broadcasting at the expense of cable 
growth, just as relaxation of this regulatory restraint, which cable op
erators have recently gained through protracted controversy, could 
now benefit cable systems at the expense of broadcasting. Since 1968, 
the FCC has wrestled with the question of the extent to which it might 
enable limited distant signal importations to sustain cable growth with
out causing undue harm to broadcasters, and its ability to achieve a 
stable, long-term solution remains in doubt.21

independents certainly have the ability to bid for and acquire the expensive, 
attractive nonnetwork programming. Any gain in better reception of the 
UHF signals [from carriage over local CATV] might be far outweighed 
by the splintering of the limited audience for independent programming.

Second Report and Order, 2 F.C.C.2d 725, 774 (1966); see Chasen & Ross, Federal 
Regulation of Cable Television: The Visible Hand, 83 Harv. L. Rev. 1820 (1970).

20 See, e.g., Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390 (1968). 
In Fortnightly the Supreme Court determined that merely relaying locally available 
television signals picked up on a CATV antenna and distributed by wire did not con
stitute a “performance” infringing a copyright holder’s statutory rights to “perform 
. . . in public for profit.” See 17 U.S.C. § 1(c) (1970). The CATV system constituted 
merely a “passive beneficiary” analogous to a viewer’s own TV set or antenna. 392 U.S. 
at 395, 399. The limits of the Fortnightly decision—where distant broadcast signals have 
been “imported” by microwave for cable distribution—were tested in the District Court 
for the Southern District of New York in a protracted infringement suit filed in 1964. 
Columbia Broadcasting System v. TelePrompTer, Civil No. 64-3814 (S.D.N.Y., May 2, 
1972) (CATV carriage not performance for profit within Fortnightly decision). Con
tinuing efforts to amend the Copyright Act of 1909 proved unavailing, in large part 
because copyright owners, broadcasters, and cable interests had been unable to com
pose their differences over the long-range future of cable vis-a-vis broadcasting. 17 
U.S.C. §§ 1-215 (1970); see Note, Community Antenna Television: Survey of a Regula
tory Problem, 52 Geo. L.J. 136, 157-69 (1963); Note, CATV and Copyright Liability, 
80 Harv. L. Rev. 1514 (1967); Note, The Wire Mire: The FCC and CATV, 79 Harv. 
L. Rev. 366, 375-76 (1965). A “consensus agreement” among these industries, protecting 
the contractual exclusivity through blackouts of competing programming on imported 
signals, was achieved in the fall of 1971. CATV Report and Order 3341. The FCC has 
found its terms reasonable, to the public benefit, and has forecast that “Congress . . . 
will share our conclusion—that implementation of the agreement clearly serves the pub
lic interest.” Id. at 3260.

21 Within a week of the issuance of the CATV Report and Order, television station 
KVVU-TV in Henderson, Nev. filed the first of many anticipated challenges to 
the new FCC rules in the United States Court of Appeals for the District of Columbia. 
Nevada Independent Broadcasting Corp. v. FCC, Civil No. 72-1121 (D.C. Cir., filed 
Feb. 9, 1972); see Broadcasting, Feb. 14, 1972, at 38. See also United States v. Midwest 
Video Corp., 40 U.S.L.W. 4626, 4635 (U.S. June 7, 1972) (Burger, C.J., concurring).

State Regulation, The Undefined Role. Regulation at the state
level has also tended to be inapposite to achieving controlled develop
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ment of cable services. Preoccupied with questions of rates and quality 
of local telephone service, state public utility commissions limited their 
initial reactions to efforts to gain assurances that cable television would 
not create technical interference with telephone service.22 In keeping 
with an established emphasis on the adequacy of local telephone service, 
state regulatory bodies have shunned involvement in the long wars 
between cable operators and telephone companies over access to poles 
and underground conduits, monopoly facilities whose shared use has 
been energetically resisted on grounds of alleged hazards to utility 
service. States acting affirmatively in the cable field—eight states23 
now claim some jurisdiction to regulate broadband services as public 
utilities—have tended to apply attenuated concepts drawn from the 
regulation of established utilities which limit rates of return on invest
ment and chill the ability of the fledgling cable industry to attract 
capital in competition with less speculative fields. Recent stirrings in 
larger states24 have created the possibility that a patchwork of incon
sistent federal and state regulatory schemes might now be developing.

22 See Radiation from Community Antenna Television Systems, 13 P & F Radio Reg. 
H 1546a (1956).

23 Alaska Stat. § 42.05.701 (2) (B) (1962); Conn. Gen. Stat. Rev. §§ 16-330 to -333
(1966); Hawaii Rev. Stat. § 269-1 (1968); III. Rev. Stat. ch. 11%, § 10.3(b) (1969); 
Mass. Gen. Laws Ann. ch. l66A, §§ 1-20 (1971); Nev. Rev. Stat. §§ 711.010-.180 (1967); 
R.I. Gen. Laws Ann. 39-19-1 to -19-8 (1970); Vt. Stat. Ann. tit. 30, 501-07 (1970);
see New York State Public Service Comm’n, Regulation of Cable Television by the 
State of New York 105-17 (1970). This report sets forth the texts of and analyzes 
model statutes prepared under the auspices of the National Association of Regulatory 
Utility Commissioners. Id. at 117-23, apps. B & C.

24 On September 9, 1971, the Illinois Commerce Commission assumed public utilities 
jurisdiction over cable systems. 3 CCH Util. L. Rep. § 21,604.11 (1972). On January 
5, 1972, the Commission issued a notice seeking public comment on a wide range of 
questions including rate regulation for subscribers, advertisers, and channel lessees; 
procedures for certification; franchise questions; technical standards; accounting; and 
ownership. Investigation of Cable Television and other forms of Broadband Cable Com
munications in the State of Illinois, No. 56,191 (Ill. Commerce Comm’n, Jan. 5, 1972). 
However, an Illinois circuit court has held the assertion of state regulatory power over 
cable television to be beyond the Commission’s jurisdiction. Illinois-Indiana Cable Tele
vision Ass’n v. Illinois Commerce Comm’n, Civil No. 71-2983 (Cir. Ct. McHenry Cty. 
Apr. 17, 1972); see Broadcasting, May 1, 1972, at 50.

In New York, several bills were filed in the State Assembly calling for state regulation 
of the CATV industry. N.Y. Assembly 7809, 194th Sess. (1971) (assumption by Public 
Service Commission of jurisdiction); N.Y. Assembly 6700, 193d Sess. (1970) (creation of 
independent state agency to regulate CATV). A one year moratorium on local 
franchise authorities was adopted, commencing June 1971, pending enactment of perm
anent state regulatory legislation. Act of June 17, 1971, ch. 419, [1971] Laws of N.Y. 
609. See also N.Y. Times, Apr. 4, 1972, at 31, col. 3. A similar moratorium has also 
been enacted in New Jersey. Act of June 17, 1971, ch. 221, [1971] N.J. Acts 1031. See 
also Note, Regulation of Community Antenna Television, 70 Colum. L. Rev. 837, 850- 
53 (1970).
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Local Regulation, Where the Buck Stops. Cable television serv
ice has been nurtured primarily at the local level; and it is there, by 
default of more purposeful federal and state regulation, that the prin
cipal burdens of coping with the nature and quality of cable service 
must presently be borne. Cable television, originally known as com
munity antenna television, or CATV, because it captured television 
signals by means of receiving devices on a common tower and then 
distributed these signals by wire,25 came into existence as an essentially 
local phenomenon. Because cables must run under and over streets, 
attributes of local public services are present, and municipalities and 
cable entrepreneurs have followed an established practice of bargaining 
over these rights and expressing their agreements in a document of 
contract, the franchise. From the municipality’s point of view, the 
earnings of cable service have provided windfall revenue,26 not all of 
which seems to have flowed into public treasuries,27 with municipal 
concern for quality in service frequently arising only as an afterthought. 
This process has recently produced mounting anxiety among local 
governments and public groups.28 Bare franchise documents, however 
voluminous, have proved clumsy tools in governing intricate questions 
of content and technical standards. Municipal officials are often un
prepared and ill-situated to exert significant influence over these critical 
determinants of cable services. Cable interests, for their part, have been 

25 To symbolize a re-orientation of its industry’s outlook, the National Community 
Television Association changed its name to the National Cable Television Association 
in 1967. Some members have recently suggested a further change to National Cable 
Communications Association to express a further change in outlook. Interviews with 
David Roudebush, Director of Public Information, and Stuart Feldstein, Acting General 
Counsel, NCTA, in Washington, D.C., Apr. 10 & 11, 1972.

26 The FCC’s CATV Report and Order indicates that presently “[m]ost fees are about 
5 or 6 percent [of gross subscriber revenues], but some have been known to run as 
high as 36 percent.” CATV Report and Order 3276. The rules impose a requirement 
of reasonableness, specifically from three to five percent of gross subscriber revenues. 
37 Fed. Reg. 3281 (1972) (to be codified at 76 C.F.R. § 76.31(b)). The Sixth Circuit, 
however, has held that a license fee computed upon gross receipts of cable systems is 
an unconstitutional burden upon interstate commerce. Wonderland Ventures, Inc. v. 
Sandusky, 423 F.2d 548 (6th Cir. 1970). Hut see Illinois Broadcasting Co. v. Decatur, 
96 Ill. App. 2d 454, 238 N.E.2d 261 (1968).

27 On October 20, 1971, the Chairman of the Board and founder of the nation’s 
largest cable television company, Irving B. Kahn, was convicted of perjury and con
spiring with the Mayor and two City Councilmen of Johnstown, Pa., to secure through 
bribery a municipal franchise for the company, TelePrompTer Corporation. United 
States v. Deardorff, Crim. No. 71-1048 (S.D.N.Y., Oct. 20, 1971). The conviction and 
five-year prison sentence are presently being appealed. N.Y. Times, Oct. 21, 1971, at 1, 
col. 2.

28 See Penn, Controlling the Cable: Scandals and Allegations Intensify the Bid to Divest 
Towns of Authority over CATVs, Wall Street Journal, Apr. 20, 1971, at 38, col. 1.
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only too happy to gain the security for investment represented by the 
franchise, enabling capital to be raised and the struggle for national 
expansion waged on a basis of local legitimacy.

CONFLICT WITHIN THE CABLE INDUSTRY

The attitudes of the cable television industry which have survived 
the harsh circumstances of its birth have not been notably self-assured. 
Indeed, the very appellation “cable television industry” tends to obscure 
a fundamental split over long range aims. The traditional cable operator 
has been a small town businessman, often an appliance salesman seeking 
to build a local market for the sale of television sets, who earned a low 
risk return by providing his customers a modest reception service. 
Later, more sophisticated and ambitious entrepreneurs recognized the 
possibility of penetrating oligopolistic television markets in large urban 
areas by cable distribution of programs picked up in distant cities and 
relayed via microwave. These two groups typify the membership of 
the National Cable Television Association, whose members serve ap
proximately 75 percent of all cable subscribers,29 although the smaller 
cable operators predominate among the even larger number of operators 
not affiliated with the industry’s trade association.30 Overall, the more 
ambitious long distance cable operators—some of whom represent eco
nomic interests centered in other industries—have tended to force the 
pace of national growth. Since pressure for cable expansion in urban 
areas tends to alter established telecommunications services and thus 
precipitates counterpressure for regulatory restraints on all cable op
erators, the industry’s vision of its own future interests has been far 
from uniform.

29 Interviews with David Roudebush, Director of Public Information, and Stuart 
Feldstein, Acting General Counsel, NCTA, in Washington, D.C., Apr. 10 & 11, 1972.
" As of January 27, 1972, according to NCTA, approximately 1500 systems were 

represented by the Association, out of a total number estimated in excess of 2,500. 
Television Digest, Inc., Television Factbook, 1971-1972, at 81-a (Services Volume 1972).

31 441 F.2d 1322 (8th Cir. 1971), reversed, 40 U.S.L.W. 4626 (U.S. June 7, 1972). After 

Neither of these polar forces in the cable industry seeks or is dis
posed to accept commitments to a future role involving obliga
tions to provide services any greater than the minimum necessary to 
attain short term objectives. Clearly, small town enterprises content 
with the status quo would have little interest in promoting evolution 
of cable television from a passive reception service to a complex, inter
connected telecommunications medium. Their hostility to change is 
reflected in the Eighth Circuit challenge to the powers of the FCC in 
Midwest Video Corp. v. United States,31 recently terminated in the 
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Supreme Court’s landmark decision sustaining FCC regulatory powers 
over cable television. In that case the operator of numerous cable sys
tems in the Southwest succeeded in enjoining the FCC from enforcing 
an order that large systems originate their own programming.32 The 
Midwest Video case presented a clear question—whether the FCC’s 
ancillary jurisdiction to control cable television under its present statu
tory mandate permits it to require program origination by cable opera
tors. Reversing the court of appeals, the Supreme Court held that the 
FCC’s regulation “preserves and enhances the integrity of broadcast 
signals and therefore is ‘reasonably ancillary to the effective perform
ance of the Commission’s various responsibilities for the regulation of 
television broadcasting.’ ”33 Thereby the Supreme Court has removed 
a major barrier to the development by the FCC of a comprehensive 
cable television regulation, opening the way for major growth in the 
industry.

an adverse ruling, Midwest Video expressed the intention to petition for a rehearing. 
See Broadcasting, June 26, 1972, at 48.

32 Id. The FCC’s order was adopted in 1969. Amendment of Part 74, Subpart K, of 
the Commission’s Rules and Regulations Relative to Community Antenna Television 
Systems; and Inquiry into the Development of Communications Technology and Services 
to Formulate Regulatory Policy and Rulemaking and/or Legislative Proposals, 20 F.C.C.2d 
201 (1969), reconsideration denied, 23 F.C.C.2d 825 (1970). The rule prohibited any 
CATV system with more than 3,500 subscribers from carrying the signal of any tele
vision broadcast station unless it had available “facilities for local production and 
presentation of programs . . . .” 47 C.F.R. § 74.1111 (1971), amended, 37 Fed. Reg. 3287 
(1972) (to be codified at 47 C.F.R. § 76.201).

33 United States v. Midwest Video Corp., 40 U.S.L.W. 4626, 4632 (U.S. June 7, 1972).
34 CATV originations were made subject to requirements concerning equal time, 

sponsorship identification, and fairness analogous to similar standards for broadcast 
licensees. Compare 47 C.F.R. § 74.1113 (1971), renumbered, 37 Fed. Reg. 3287 (1972) 
(to be codified at 47 C.F.R. § 76.205) (cablecasts by candidates for public office) and 47 
C.F.R. § 74.1119 (1971), renumbered, 37 Fed. Reg. 3288 (1972) (to be codified at 47 
C.F.R. § 76.221) (sponsorship identification) and 47 C.F.R. § 74.1115, renumbered, 37 
Fed. Reg. 3288 (1972) (to be codified at 47 C.F.R. § 76.209) (fairness doctrine) with 
47 C.F.R. § 73.657 (1971) (broadcasts by candidates for public office) and 47 C.F.R. 

CATV OPERATORS AS PROGRAMMERS

The Mandatory Origination Rule. The challenged rule at
tempted to establish a basis for compromise to allow for relaxation of 
the distant signal ban. By imposing on cable systems the cost burdens 
of programming for local communities, mandatory origination protects 
the competitive position of local broadcasters, but it also satisfies the 
more aggressive cable operators by defining the key premise—community 
service—on which cable growth in urban areas could be justified to the 
public.34 Because appreciable costs of creating and operating studio 
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facilities were imposed by the mandatory origination requirement with
out the clear promise that assured growth would follow as a compen
sating benefit, some established cable companies reacted strongly against 
the Commission’s maneuver. They rejected future visions of sophisti
cated services, apprehensive that their own small enterprises could not 
long survive growth in the industry as a whole, if such growth was to 
be based on legal requirements for elaborate services to the public.

The more aggressive cable operators find themselves caught in the 
conflict between the promises they must make to gain access to major 
markets and the risks of having to cope with the expectations aroused 
in the process. Their dilemma is evident at both the local and federal 
levels. Obtaining a franchise involves persuading a municipality to ac
cept proposed terms concerning franchise fees, subscriber rates, and 
services,35 36 sometimes in competition with other applicants and always 
at the risk that the inducements required by the municipality will spiral 
out of control.

§ 73.654 (1971) (announcement of sponsored programs) and 47 C.F.R. § 73.679 (1971) 
(fairness doctrine).

The commission has adopted several other provisions to ensure that cable growth 
benefits the public. See 47 C.F.R. § 74.1117 (1971), renumbered, 37 Fed. Reg. 3288 
(1972) (to be codified at 47 C.F.R. § 76.217) (advertising); 37 Fed. Reg. 3288 (1972) 
(to be codified at 47 C.F.R. § 76.225) (to prevent cablecasting operations for which a 
per-program or per-channel charge is made from “siphoning” from free TV certain 
feature films and sports programs); 37 Fed. Reg. 3290 (1972) (to be codified at 47 
C.F.R. § 76.501) (limitations on cross-ownership).

35 See generally 37 Fed. Reg. 3281 (1972) (to be codified at 47 C.F.R. § 76.31) (federal 
and state regulatory relationships).

36 The policies set forth in the CATV Report and Order allow the importation of a 

On the national level, the quest for expansion involves an even more 
precarious balancing act. The basic justification for the cable operators’ 
pleas “let cable grow” is the potential for novel and improved services 
to subscribers, local businesses, and public agencies. However, the 
magnitude and timing of these future benefits to the public are prac
tically contingent on the extent to which prior regulatory benefits and 
protection against competition are assured. The primary benefit de
sired is the right to carry distant broadcast signals and thereby to gain 
access to programming for which subscribers will gladly pay installa
tion and monthly fees. Without such goods to sell, the availability of 
which broadcasters have opposed and FCC regulatory policies have 
blocked, no cable operator can induce even the most affluent viewer, 
in areas where broadcast reception is good, to subscribe to services he 
already receives over the air. Distant carriage authority, however ra
tioned,38 would give cable companies an essential toehold in the market 
for future expansion of broadband services.
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The ability to carry distant signals—an ability inevitably circumscribed 
by protection for broadcast interests and copyright holders37—can limit 
neither the potentialities of the cable medium nor the ambitions of 
many of its owners and investors. Thus, though carriage of broadcast 
television has been made the sine qua non for launching the cable 
industry, remunerative use of additional channels is the key to growth. 
The practical significance of the FCC’s mandatory origination require
ment is thus considerably broader than it would seem at first glance. 
Of course the economic effects of mandatory origination may be sig
nificant for the unwilling class of cable companies whom the appellants 
in Midwest Video typified; for many of them the best future may be 
to succumb to acquisition by a better financed competitor. Certainly, 
the Supreme Court’s construction of the FCC’s ill defined mandate 
under the Communications Act of 1934 makes Midwest Video a highly 
significant judicial precedent for future regulating initiatives.

limited number of distant signals, subject to additional rules concerning manner of 
carriage, order of priority among imported signals, and special black out rules applicable 
to particular programmers to protect “exclusivity” in contracts between program sup
pliers and local broadcast stations. See CATV Report and Order 3266-68.

In the 50 largest broadcast markets, cable systems may import distant signals to fill 
out a quota of television service consisting of three network and three independent 
signals; in the second 50 markets, the quota is three network and two independent 
signals. In smaller markets, it is three network and one independent signals, while out
side of market areas there is no ceiling on distant signal importation. In the major 
markets, one through 100, a minimum of two additional signals may be imported to be 
offset against the quota of distant signals otherwise permitted to be imported. 37 Fed. 
Reg. 3281-85 (1972) (to be codified at 47 C.F.R. §§ 76.51-.63). See also S. Rivkin, A Guide 
to Federal Cable Television Regulations (The Rand Corporation, forthcoming in 1972).

37 The CATV Report and Order presumes that new copyright legislation will prohibit 
cable systems in the first 50 markets from carrying any syndicated program for one 
year after it first appeared in any market and then for the life of the contract under 
which it is sold to a local station. In the second 50 markets, program protection would 
range from between one and two years from first showing according to various cate
gories of program—off-network series, first-run syndicated series, feature films and 
first-run, non-series syndicated, and other. CATV Report and Order 3260-62, 3266-67, 
3241; see Note, CATV and Copyright Liability, 80 Harv. L. Rev. 1514 (1967).

Mandatory Origination and The Structure of CATV. Most
importantly, however, mandatory origination holds momentous impli
cations for the structural orientation federal regulation will impose upon 
the cable television industry during its formative period. If cable 
companies are required to originate programming, whether they will 
also be permitted to engage in product advertising on origination chan
nels is a concomitant question. Initially, the FCC prohibited cable 
systems in a San Diego test market from initiating product advertising
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in connection with voluntary program origination.38 Subsequently, in 
connection with the rule now challenged in Midwest Video, the FCC 
reversed itself and authorized cable systems to display advertising “at 
natural intermissions or breaks within a cablecast . . . 39

88 In its decision and order in Midwest Television, Inc., the FCC imposed the follow
ing restraint: “Respondent CATV systems shall not carry the signal of any television 
broadcast station if the system originates advertising material, but otherwise may engage 
in program origination without restriction, subject to the applicability of any rules 
which may be adopted by the Commission in this area.” 13 F.C.C.2d 478, 510 (1968) 
(emphasis in original).

39 Advertising was limited by the rule as follows:
A CATV system engaged in cablecasting may present advertising material 
at the beginning and conclusion of each cablecast program and at natural 
intermissions or breaks within a cablecast, Provided, That the system itself 
does not interrupt the presentation of program material in order to inter
sperse advertising: And provided, further, That advertising material is not 
presented on or in connection with cablecasting in any other manner.

47 C.F.R. § 74.1117 (1971). This limitation has since been deleted and reissued with 
minor editorial changes. 37 Fed. Reg. 3288 (1972) (to be codified at 47 C.F.R. § 76.217) 
(“A cable television system engaged in origination cablecast programming may present 
advertising . .. .”).

40 A careful analysis, reaching the conclusion that product advertising will be essential 
to support the considerable costs of programming, has been prepared using financial pro
jections for a model CATV firm. See Comanor & Mitchell, Cable Television and the 
Impact of Regulation, 2 Bell J. of Econ. and Management Science 154 (1971). In the 
face of the marginal profitability of origination, even with advertising, for many systems 
with small subscriber bases, Comanor and Mitchell conclude: “To the extent, therefore, 
that system operators adopt policies to maximize profits in the face of whatever regu
lations are imposed, we might expect to find minimum-quality local origination on many 
systems.” Id. at 192-93. A similar analysis for an actual firm reaches the same conclusion. 
See Adler & Karl, The Financial Impact of Proposed Federal and State Regulation on 
a Typical CATV System, Mar. 16, 1971 (paper prepared for the Sloan Commission 
on Cable Communications).

41 The rules governing cablecasting by CATV systems having 3,500 or more sub-

Though innocuous enough when viewed as a device to permit the 
cable operator to gain advertising revenue to balance the costs of deliv
ering originated programs, the authorization to engage in advertising 
raises fundamental questions about the nature and economic motivations 
of cable programming. The likelihood that the economic viability of 
cable services will depend significantly on product advertising40 must 
chill the ardor of those who view cable programming as a potential 
antidote to the blandness of much commercial broadcasting. While 
cable advertising could be directed toward specialized as well as mass 
audiences—and thus tend to enhance the flavor of diversity which is 
the most desired result of cablecasting—one must naturally question 
whether the typical cable operator can soon afford to exercise the 
option now accorded him to engage in multiple programming for par
ticularized audiences by originating on one or more channels.41
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Though the tendency to commercialize programming would affect 
cable television even if the programmer were some entity other than the 
cable system itself, developing the operator in this role etches a well-nigh 
indelible pattern on cable television service. In one sense, the FCC has 
institutionalized competition between the cable and broadcast industries 
for local audiences and advertisers. More subtly, however, this competi
tive relationship provides far-ranging security for broadcasters. They 
can anticipate that additional competition will be limited to a strict quota 
of imported distant signals, plus one, or at the most a few, desultory 
cable originations—the operator’s channel; possibly a pay channel, with 
programming strictly controlled by the FCC;* 42 a public access channel;43 
an education channel;44 and a local government channel45—circumscribed 
in overall impact by limited audience penetration during the period of 
cable growth. While for some broadcasters, any additional competition 
may be too much, the essence of the FCC’s compromise approach may 
lie in projecting assurance that the nature of the cable medium will 
stabilize under such limitations.46 This stabilization of the role of cable 

scribers and desiring to “carry the signal of any television broadcast station” have been 
significantly changed by the FCC. Where formerly “cablecasting” was defined as “pro
gramming distributed on a CATV system which has been originated by the CATV 
operator or by another entity, exclusive of broadcast signals carried on the system . . 
origination cablecasting is now defined as “[programming (exclusive of broadcast 
signals) carried on a cable television system over one or more channels and subject to 
the exclusive control of the cable operator.” Compare 47 C.F.R. § 74.1101 (j) (1971) 
with 37 Fed. Reg. 3279 (1972) (to be codified at 47 C.F.R. § 76.5 (w)). A separate sub
stantive rule now states that “[s]uch origination cablecasting shall be limited to one or 
more designated channels which may be used for no other purpose.” 37 Fed. Reg. 3287 
(1972) (to be codified at 47 C.F.R. § 76.201(a)). Thus, the earlier possibility that 
another economic entity—other than the operator—might program on the origination 
channel has now been eliminated. Compare 47 C.F.R. § 74.1111(a) with 37 Fed. Reg. 
3287 (1972) (to be codified at 47 C.F.R. § 76.201(a)).

42 A key to the early profitability, and orientation, of cable systems may be the 
option to engage in pay cablecasting, authorized subject to restrictions regarding content 
to protect broadcast programming and to limit the overall percentage of sports pro
grams and feature films. 37 Fed. Reg. 3288-89 (1972) (to be codified at 47 C.F.R. 
§ 76.225). While pay cablecasting may considerably enliven the viewing of affluent 
subscribers, the opportunities for profit thereby afforded the cable system may inhibit the 
development of competing video and non-video uses of cable television.

43 “Each . . . system shall maintain at least one specially designated, noncommercial
public access channel available on a first-come, nondiscriminatory basis Id. at
3289 (1972) (to be codified at 47 C.F.R. § 76.251(a) (4)).

44 “Each . . . system shall maintain at least one specially designated channel for use 
by local educational authorities . . . .” Id. at 3289 (1972) (to be codified at 47 C.F.R. 
§ 76.251(a) (5)).

45 “Each . . . system shall maintain at least one specially designated channel, for local 
government uses . . . .” Id. at 3289 (1972) (to be codified at 47 C.F.R. § 76.251 (a) (6) ).

46 From 1965 to 1969, broadcast revenues for VHF stations rose from $977 million 
(479 VHF stations) to $1,215 billion (489 VHF stations) while network revenues re
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television would quench any tendency toward further entropy in the 
commercial oligopoly of mass communications in much the same fashion 
as the addition of weak UHF stations has not yet threatened the security 
and primacy of VHF broadcasting.

Mandatory Origination—Barrier to Fulfillment. The FCC’s mo
tivation to establish the cable operator as a “good” competitor to the 
broadcaster in this fashion may well be the key to its undertaking to 
permit cable growth, but it also contains the seeds of frustration for 
further development of the cable medium. This result follows from 
the inevitable conflict between the function of the cable operator as 
a programmer and his function as a carrier of large quantities of infor
mation for others—the unique technical advantage which broadband 
technology permits and wherein its ultimate benefit to society must lie. 
The impact of this conflict will be especially great during the expansion 
period in cable service, when the cable operator will aim to maximize 
viewer and advertiser interest, and hence his own profitability, through 
services available only over his channel on the cable. The operator will 
care little about making channels available on attractive terms for others 
to originate video programming on cable in competition with himself. 
The conflict could extend to the feasibility of nontelevision services as 
well, such as direct business access to consumer, since the operator 
might wish to provide a competing service. If the operator is unin
terested in such activities, there would arise inevitable questions of 
priority of service between himself and others with respect to scarce 
facilities, a conflict which his own self interest would dictate he resolve 
against facilitating competing access by others.

Establishing the cable operator as a programmer thus ensures prac
tical boundaries on the early development of the cable medium. More
over, by satisfying immediate demands for initiation of broadband 
services, the FCC’s approach would also block the development of other 
broadband services to the public as a whole by channelling investment 
into broadband systems wherein the economic viability of operator con
trolled programming is the dominant public aim, sheltered by federal 
regulatory policy. Since the local delivery of broadband telecommuni
cations is widely acknowledged to be a “natural monopoly”—an eco
nomic function which cannot profitably be fulfilled by competing sup
pliers47—the federal go-ahead to the cable television industry on this 
mained essentially constant. FCC, Annual Report 173 (1967); FCC, Annual Report 
152 (1970).

47 See Public Policy and Emerging Technology in the Media, 18 Pub. Policy 539 
(1970); Posner, Cable Television: The Problem of Local Monopoly, May 1970 (The 
Rand Corporation, RM-6309-FF). It is sometimes said that cable television is not a 
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constricted basis is presently destined to check the evolution of cable 
services according to any other orientation.

The casualty of this regulatory approach, notwithstanding apparent 
awareness within the FCC of the significance of its action,48 is the 
potentiality that cable systems might develop according to what is gen
erally, but imprecisely, described as “common carrier” principles.49 50 
Application of the carrier approach would recognize the natural monop
oly status of broadband transmissions; and according to familiar antitrust 
doctrines applicable where monopoly control over a scarce resource 
is involved,59 access for programming would have to be available to 
natural monopoly so long as its penetration of subscriber markets is low, since television 
viewers retain access to an alternative source of supply—broadcast television. This 
claim is often used to justify indefinite postponement of regulatory recognition of 
cable television’s local monopoly aspects. But the protest concedes too much since 
the relevant test market for cable services is not conventional broadcast television but 
the new services, video and non-video, available only over the cable. In any event, the 
most practicable controls over fully mature cable communications might best be applied 
before the medium’s economic interests are vested beyond control.

48 The FCC acknowledges awareness of the suggestion “that cable television systems 
be prohibited from originating their own programing and be restricted entirely to a 
common carrier role.” The Commission considers this possibility “premature ... at 
this time [since] it is the system operator who has the greatest incentive to produce 
originated material attractive to existing and potential subscribers.” CATV Report and 
Order 3272. The Commission justifies its choice as a step to facilitate experimentation 
and innovation and “keep [its] future options open.” The FCC promises that “[w]hen 
cable penetration reaches high levels and demand increases for leased channel operations, 
we will revisit this matter.” Id. The Commission makes this conclusion: “We reaffirm 
our view that cable systems are neither broadcasters nor common carriers within the 
meaning of the Communications Act. Rather, cable is a hybrid that requires identifica
tion as a separate force in communications.” Id. at 3277. It is questionable whether 
there is any realism whatsoever to such vague reassurance that the day of reckoning is 
being postponed to an unspecified point in time when divestiture of vested rights worth 
millions of dollars will be the most practical means to attain an end already in view.

49 The imprecision of references to cable as a “common carrier” arises from evoking 
the relationship between a local telephone company and its subscribers, each of which 
stands on a basically equal footing with respect to questions of discrimination in access, 
service, and rates. Descriptions of mature broadband communications, by contrast, must 
encompass two distant sets of relationships with the transmission mechanism. The first 
set consists of relationships with a class of subscribers who principally receive informa
tion; a second set is with a class of information suppliers—such as video programmers, 
data banks, retailing institutions, and government agencies—who are concerned about the 
ability to use the transmission mechanism to communicate with subscribers. For clarity, 
the ensuing discussion applies the term “carrier” to the transmission medium without 
further qualification. The dissent in Midwest Video found cable television to be “a 
carrier having no more control over the message content than does a telephone com
pany.” 40 U.S.L.W. at 4635 (Douglas, J., dissenting).

50 See Silver v. New York Stock Exch., 373 U.S. 341, rebearing denied, 375 U.S. 870 
(1963) (national stock exchange); Associated Press v. United States, 326 U.S. 1 (1945) 
(news association dominated news sources); United States v. Terminal R.R. Ass’n, 
224 U.S. 8 (1912) (railway terminal company controlled a vital landing for river 



1492 The Georgetown Law Journal [Vol. 60:1475

others on equal and nondiscriminatory terms.51 Because of the natural 
tendency of the programmer-operator to restrain competitive use of 
the transmission facility, control over programming by the operator 
would be prohibited under the carrier approach, rather than mandated 
as the FCC has sought to do, so as to facilitate wide access to and use 
of the medium of transmission.52

barges); Gamco, Inc. v. Providence Fruit & Produce Bldg., Inc., 194 F.2d 484 (1st Cir.), 
cert, denied, 344 U.S. 817 (1952) (city produce exchange); United States v. Otter Tail 
Power Co., 331 F. Supp. 54 (1971), prob, juris, noted, 40 U.S.L.W. 3553 (U.S. May 22, 
1972). The Department of Justice has served notice that it views the future of cable 
television, like any “pipeline,” as requiring limits “to confine the monopoly arrangement 
strictly to those activities which are inherently monopolistic . . . .’’—to transmission 
only. Programming, on the other hand, “is a potentially competitive activity, and means 
should be found to assure that many competing program producers are permitted to vie 
for the viewer’s attention over the single transmission system.” U.S. Dept, of Justice, 
Comments on Docket No. 18397, at 6, Sept. 5, 1969. In petitioning the Supreme Court 
for certiorari in Midwest Video, the Solicitor General made it clear that the Govern
ment had not finally formed its position on the merits of the case; the views with 
respect to the merits therein expressed at that stage of the litigation were those of the 
FCC alone. Petitioner’s Brief for Certiorari at 1, United States v. Midwest Video Corp., 
40 U.S.L.W. 4626 (U.S. June 7, 1972).

51 The Department of Justice recently has filed antitrust actions against the three 
largest broadcasting companies alleging restraint in access of independent producers to 
programmming opportunities in network television. United States v. NBC, Civil No. 
72-819 (D.D.C., filed Apr. 14. 1972); United States v. CBS, Civil No. 72-820 (C.D. Cal., 
filed Apr. 14, 1972); United States v. ABC, Civil No. 72-821 (C.D. Cal., filed Apr. 14, 
1972).

52 The FCC’s awareness of the restrictive implications of its balancing of interests 
is demonstrated by its requirement that “cable systems shall make available for leased 
use the remainder of the required bandwidth and any other available bandwidth (e.g., 
if a channel carrying broadcast programing is required to be blacked out because of 
our exclusivity rules or is otherwise not in use, that channel also may be used for 
leased access purposes).” CATV Report and Order 3270. For these channels, cable 
systems are required to provide “nondiscriminatory access on a first-come, first-served 
basis with the appropriate rate schedule specified.” Id. at 3271 (without further refine
ment). The rule applying this policy expressly provides that lessees of such channels 
“are subject to displacement if there is a demand to use the channels for their specially 
designated purposes.” 37 Fed. Reg. 3289 (1972) (to be codified at 47 C.F.R. § 76.251(a) 
(7)). This option will prove to be no more than a perfunctory nod to carrier “prin
ciples,” however, so long as leased channels achieve last priority among the users of 
cable channels and the obligations between the cable system and lessees are left so 
ill-defined. As long as the operator is himself a programmer, the likelihood that he 
will actively encourage competitive programming to appear on leased channels would 
appear doubtful. On the other hand, further refinement and strengthening of the FCC’s 
initial stab at leased-channel operations, if given substance by deletion of the manda
tory programming requirement, would revitalize the possibilities that meaningful car
rier functions can be achieved under FCC regulations.

53 See note 40 supra. This proposition draws support from the fact that Midwest

Inasmuch as origination is a costly and only marginally profitable 
burden while cable audiences are small,53 and since its capacity for 
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service to the public is therefore likely to be quite limited, the real 
significance of the origination requirement thus lies in investing cable 
operators with a unique hybrid telecommunications function, which 
can serve as a focus for future federal regulation. Since the FCC’s 
order would manifestly conflict with state and local regulation aimed 
at achieving carrier status,54 mandatory origination preempts critical 
areas of cable service from state control and forecloses the prospect that 
state regulation might effectively classify cable systems as carriers.55 *

Video was willing to incur the expense of litigation, rather than accept the onerous 
burden imposed by the origination rule. See United States v. Midwest Video Corp., 
40 U.S.L.W. 4626, 4634, 4635 (U.S. June 7, 1972) (Douglas, J., dissenting).

64 See notes 23-24 supra and accompanying text.
BB See TV Pix, Inc. v. Taylor, 304 F. Supp. 459 (D. Nev. 1968), aff’d per curiam, 396 

U.S. 556 (1970). The district court upheld the constitutionality of a Nevada statute 
empowering the State Public Service Commission to impose utility regulation upon cable 
operators in the form of certification of public convenience and necessity and supervi
sion of rates and services. See Nev. Rev. Stat. § 711.100 (1968). Denying a claim by 
plaintiff cable operators that such state regulation was an unconstitutional pre-emption 
of federal authority over interstate communications under the Communications Act of 
1934 and the regulations promulgated thereunder, the court held that such state regula
tion is valid so long as any power granted to the FCC by Congress remains “dormant 
and unexercised” through lack of regulation in the area in question. 304 F. Supp. at 465, 
citing Head v. New Mexico Board, 374 U.S. 424, 431-32 (1963); see 47 U.S.C. 151-609 
(1970). By contrast, the FCC’s imposition of a programming requirement on cable tele
vision systems, now found by the Supreme Court to be within the Commission’s powers 
under the Communications Act of 1934, could destroy the basis for inconsistent state 
regulation and shelter cable television interests from state legislative and regulatory 
efforts to impose common carrier status. The FCC has already contended its pay 
cablecasting rules pre-empt that field from local prohibition. Pierson, Ball & Dowd, 
22 P & F Radio Reg. 2d 949 (1971). The plurality opinion in Midwest Video appears 
to foreshadow the total demise of independent state authority over cable television; 
citing a parallel to the “interdependence” of interstate and intrastate broadcast program
ming, Justice Brennan indicated that a “similar result may apply here,” though he did 
not find it necessary to reach this issue. 40 U.S.L.W. at 4630.

t&See 17 U.S.C. §§ 1-215 (1970); note 37 supra and accompanying text. See also 
Note, CATV and Copyright Liability, 80 Harv. L. Rev. 1514, 1520-37 (1967).

67 If a cable company is restricted to the function of transmission, its concomitant

This, then, is the significance of the compromise between the broad
cast and the cable industries achieved by the FCC. It is a compromise 
whose terms have been negotiated among affected interests and which 
attempts to maintain the markets of broadcasters while enabling limited 
initial growth of cable television within economic parameters to be 
defined in an amendment to the Copyright Act of 1909.58 The Com
mission has thus laid down what it intends to become a tenable pattern 
of growth for the cable. At the same time, the FCC seeks to differen
tiate cable services from services potentially provided by telephone 
companies,57 thus heading off much telephone competition and sheltering 
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cable services from unwanted intrusion by state public utility commis
sions. If the compromise survives further judicial and legislative scrut
iny, the limited launching of cable growth will have been accomplished.

For all the FCC’s regulatory deftness, however, much rethinking 
needs to be done to assure that this broadband medium will develop 
to its fullest technical potential and its fullest potential for service to the 
American people.

Fashioning a Jurisdictional Base

The equations fashioned by the FCC to permit growth of broadband 
communications may either be scorned or praised,88 depending on one’s 

obligation to provide services to programming entities is implicit, in addition to the 
obligations of service expressed in its contracts with subscribers. Such obligations to 
programmers would generate demands for access to cable transmission under conditions 
which would ensure high-quality service, wide-scale penetration, and reasonable rates. 
Economically significant programming interests would command far greater leverage 
than individual subscribers and municipal regulators now do. Moreover, the function 
of the local cable company would be difficult to differentiate from that of the local 
telephone system, whose superior economic resources would be a continuing competitive 
threat. FCC policies now prohibit telephone systems from delivering CATV service in 
their own local exchange areas, either themselves or via affiliates. See Final Report and 
Order in Docket No. 18509, 21 F.C.C.2d 307 (1970); 47 C.F.R. 63.54-.57, 64.601-.602 
(1972). There is at present no major federal barrier to telephone systems’ operating as 
broadband carriers for others, although the FCC has imposed a requirement that tele
phone systems providing channel service must secure federal certificates of public con
venience and necessity before providing such service. See General Telephone, 13 
F.C.C.2d 448 (1968), aff’d, General Telephone Co. v. FCC, 134 U.S. App. D.C. 116, 413 
F.2d 390, cert, denied, 396 U.S. 888 (1969). Aside from specific state legislative or regula
tory restrictions, the problems of entry by telephone interests into broadband markets do 
not appear formidable, even though telephone companies are themselves prohibited from 
becoming CATV operators. See New York v. Comtel, Inc., 57 Misc. 2d 585, 293 
N.Y.S.2d 599 (Sup. Ct.), aff’d, 30 App. Div. 2d 1049, 294 N.Y.S.2d 981 (1968), aff’d, 
25 N.Y.2d 922, 252 N.E.2d 285, 304 N.Y.S.2d 853 (1969). AT & T, as a result of a 
consent decree entered against it in 1956, is prohibited “from engaging, either directly 
or indirectly through its subsidiaries ... in any business other than the furnishing of 
common carrier communication service . . . .” United States v. Western Electric Co., 
1956 Trade Cas. <1 68, 246, at 71,138 (D.N.J. Jan. 24, 1956).

58 In the immediate aftermath of the publication by the FCC of the CATV Report 
and Order, a bitter controversy broke out between Commissioner Nicholas Johnson, 
who dissented in part, and Chairman Dean Burch. In his opinion, Mr. Johnson called 
the Commission’s rules an expression of government “decision-making at its worst” and 
an example of “White House interference” in the operation of an independent agency; 
he called the implication of the FCC’s decision to adopt a compromise among affected 
interests “as serious a threat to the democratic system of government as any we have 
witnessed in almost 200 years of our history.” Cable Television Report and Order, 
24 P & F Radio Reg. 2d 1501, 1588-89,1596 (1972).

Mr. Burch labeled Mr. Johnson’s statement as an “attempt to distort an act of creation 
into a public obscenity [which] may end up becoming the story of the Commission’s 
cable program.” Id. at 1579,1580.
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point of view. In either event, the continuing controversy over the 
development of cable television reflects the profound weakness of the 
FCC in ushering broadband technology into the mass media field, where 
regulation stabilizes competition but is, itself, bound to respond to the 
political overtones of technological change. In the past, the FCC has done 
little more to resolve the issue than to reflect the prevalent distribution 
of economic power among affected interests. Its present approach is 
clearly no exception. Certainly, the agency’s minimal attention to 
assuring open access to broadband communications is explicable in large 
part through the relative weakness of future video programmers, busi
ness users, and terminal manufacturers, whose interest in achieving open 
access and wide utilization for broadband communications59 will be 
latent and diffused so long as the coaxial cable is merely a possibility.

69 The significant exceptions tend to prove the rule. On December 27, 1971, the 
American Civil Liberties Union petitioned the FCC to require cable television systems 
to lease to any member of the public on a first come, first served basis, all channels 
unused for local television signals. The ACLU billed this action “the first formal move 
by any organization to place cable television, or CATV systems, under the same type 
of ‘common carrier’ regulation that applies to telephone, telegraph, postal and other 
distribution media.” ACLU Press Release No. 57-71 (Dec. 27, 1971). Previously the 
ACLU and the Americans for Democratic Action had filed comments to similar effect 
in various CATV rulemaltings. The notable exception to general disinterest by poten
tial equipment suppliers is the 1969 filing of Electronic Industries Association with 
the FCC. See Electronic Indus. Ass’n, Comments on Docket No. 18397, Pt. V, Oct. 
28, 1969.

60 The FCC took no action on the first request for cable regulation in 1954 by a 
broadcast station in Fairmont, West Virginia (WJPB-TV) and again, in 1959, declined, 
this time explicitly, to regulate cable television. Inquiry into the Impact of Community 
Antenna Systems, TV Translators, TV “Satellite” Stations, and TV “Repeaters” on 
the Orderly Development of Television Broadcasting, 26 F.C.C. 403 (1959).

61 Frontier Broadcasting Co. v. Collier, 24 F.C.C. 251, 253-54 (1958). But see 26 
F.C.C. at 404.

82 In United States v. Southwestern Cable Co., the Supreme Court concurred with

THE LEGISLATIVE VACUUM

At the heart of the FCC’s problems has been its uncertainty over the 
scope of its legislative mandate—uncertainty which invites controversy 
where cable television interacts with the FCC’s precisely defined re
sponsibilities for broadcasting. The persistence of this search for a 
regulatory identity has kept the Commission on a short tether from 
Congress. The FCC’s initial reaction to the development of local CATV 
service in the 1950’s was to disclaim jurisdiction over cable distribu
tion.60 Very early it refused any claim to regulate cable television as 
a common carrier,61 though the possibility has never been wholly fore
closed.62 As the anxieties of broadcasters mounted, the FCC attempted 
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to curb the practices of cable systems acquiring television signals via 
microwave83—an area where the FCC’s powers were clear and the eco
nomic impact of cable service on broadcasting most pronounced. Fi
nally, in 1966, the FCC drew the curtain on cable growth by banning 
the further importation of distant broadcast signals into major urban 
areas.* 64 65

the FCC that the particular cable systems there involved were not common carriers. 
392 U.S. 157, 169 n.29 (1968). State public utility regulation has been upheld under the 
commerce clause of the United States Constitution, in the absence of federal pre
emption. A district court found it “conceivable that some day a case may be made 
for the validity of FCC public utility type regulation of community antenna companies 
as reasonably necessary to meet the broad responsibilities delegated to it . . . .” T.V. 
Pix, Inc. v. Taylor, 304 F. Supp. 459, 465 (D. Nev. 1968), aff’d per curiam, 396 U.S. 
556 (1970); see notes 49, 55 supra.

63Carter Mountain Transmission Corp., 32 F.C.C. 459 (1962), aff’d, 116 U.S. App. 
D.C. 93, 321 F.2d 359, cert, denied, ITS U.S. 951 (1963); see First Report and Order in 
Dockets 14895 and 15233, 38 F.C.C. 683 (1965).

64 See note 18 supra and accompanying text.
65 392 U.S. 157 (1968).
66Id. at 172; see 47 U.S.C. § 152(a) (1970).
67 392 U.S. at 167.
68 Id.
69 Id. at 178. The Court expressed “no views as to the Commission’s authority, if 

any, to regulate CATV under other circumstances or for any other purposes.” Id.

JUDICIAL EXTENSION OF JURISDICTION

United States v. Southwestern Cable Co.,^ which upheld the FCC’s 
extension of jurisdiction in the form of banning distant signal use in San 
Diego, highlights the burden under which the FCC has long labored. 
The Court recognized that the FCC possesses plenary authority over 
“all interstate and foreign communication by wire or radio. . . 66
It has an expansive mandate “to make available, to all the people of the 
United States, a rapid, efficient, Nation-wide, and world-wide wire 
and radio communications service.” 67 Within that scope, however, the 
Court declined “to determine in detail the limits of the Commission’s 
authority to regulate CATV.” 68 Finding that the record substantiated 
claims that importation could damage economic viability of over-the- 
air broadcasting in San Diego, the Court upheld the Commission on the 
deliberately narrow ground that the authority recognized was “rea
sonably ancillary to the effective performance of the Commission’s 
various responsibilities for the regulation of television broadcasting.” 69

Thus, the Court upheld the exercise of jurisdiction, finding a nexus 
“reasonably ancillary” to the FCC’s broadcasting responsibilities, to 
halt cable activity having a measurable effect on broadcast television, 
specifically its policies with respect to allocation of television channels 
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and UHF broadcasting. By declining to state a broader basis for FCC 
jurisdiction, however, the Court left open the critical question of 
whether the Southwestern Cable decision must be confined to its own 
facts, leaving the FCC without power to impose upon cable companies 
obligations that do not have a demonstrable nexus to broadcasting.

MIDWEST VIDEO: JURISDICTION CONFIRMED

This precise question was within the grant of certiorari by the Su
preme Court in the Midwest Video case.70 The court of appeals held 
that “the FCC is without authority to impose the program originating 
rule on existing cable television operators.” 71 Specifically the Eighth 
Circuit found that control over cable origination is not “reasonably 
ancillary to the Commission’s broadcast responsibilities.” 72 In its peti
tion for certiorari, the United States argued that the restrictive view of 
the Commission’s jurisdiction reflected in the Eighth Circuit’s decision 
“casts serious doubt” on the FCC’s entire program of CATV regulation, 
embracing contemplated requirements for a “diversity of public services 
beyond that provided by the retransmission of broadcast signals, such 
as two-way non-voice communication, leased channels, public access 
channels, educational channels, and others.” 73 Indeed, the jurisdictional 
basis for federal regulation of cable television—beyond the yes or no 
issue of the right to carry distant broadcast signals—was put in issue and 
with it the FCC’s ability to shape the development of future services of 
the cable industry.

to Midwest Video Corp. v. United States, 441 F.2d 1322 (8th Cir. 1971), reversed, 40 
U.S.L.W. 4626 (U.S. June 7, 1972).

71 Id. at 1328.
72 Id. at 1326.
73 Petitioner’s Brief for Certiorari at 13, United States v. Midwest Video Corp., 40 

U.S.L.W. 4626 (US. June 7, 1972). A full statement of the Commission’s proposals for 
the “near term regulation of cable television” was submitted to the appropriate com
mittees of Congress as a “Letter of Intent” on August 5, 1971. 117 Cong. Rec. S13,628 
(daily ed. Aug. 6, 1971).

74 See notes 49-51 supra and accompanying text. The Government was careful in its 
brief to indicate that its claim of error is based solely on the jurisdictional grounds in
voked by the Eighth Circuit for invalidating the FCC’s action, expressly preserving 
the “reasonableness of the regulation” as a separate ground of review not embraced in 
the Midwest Video case before the Court. Brief for Petitioners at 18-19, United States 
v. Midwest Video Corp., 40 U.S.L.W. 4626 (U.S. June 7, 1972). Possibly, this refers to 
continuing reservations about the wisdom or legality of the mandatory origination 
requirement on other than jurisdictional grounds, still relevant to the rule as reissued 
in the CATV Report and Order, if not to the similar rule, now superseded, that was 
before the Court in the Midwest Video litigation. Such a line can reasonably be drawn 

Early doubts within the Department of Justice about the FCC’s au
thority to order program origination apparently were stilled,74 since 
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the Solicitor General filed a single brief on the merits for the United 
States and the case was argued without a murmur of disquiet. The Gov
ernment’s brief argued vigorously that the responsibilities of the FCC 
for interstate and foreign communications by wire and radio endow 
that agency with unified authority, absent further expansionary or 
restrictive amendatory statutes, to shape the role of emergent entrants 
in the nation’s communications system according to its own perception 
of the public interest.75 In the absence of explicit legislative action—the 
FCC has frequently pleaded for congressional guidance in this field with 
little response76—the Supreme Court was thus confronted with a task of 
construction where the regulatory agency was acting in an area of 
acknowledged expertise and upon a record indicating deliberation.77 
While the case was being briefed, consideration of a legislative solu
tion by both the White House and Congress was evident,78 but the

between the agency’s jurisdiction and its exercise of that jurisdiction. See Bell v. 
Hood, 327 U.S. 678 (1946). Such a distinction, however, may not fairly shelter admin
istrative action in an area where “Congress did not purport to transfer its legislative 
power to the unbounded discretion of the regulatory agency.” FCC v. RCA Com
munications, Inc., 346 U.S. 86, 90 (1953).

75 Brief for Petitioners at 9-11, 13-19, United States v. Midwest Video Corp., 40 
U.S.L.W. 4626 (U.S. June 7, 1972).

76 In 1959, the FCC informed Congress that it did not intend to regulate CATV and 
preferred to recommend the adoption of legislation imposing specified requirements on 
CATV systems. S. Rep. No. 923, 86th Cong., 1st Sess. 5-6 (1959). In 1966, the Com
mission again informed Congress that it wished legislation “to confirm [its] jurisdiction 
and to establish such basic national policy as [Congress] deems appropriate.” H.R. 
Rep. No. 1635, 89th Cong., 2d Sess. 16 (1966). In 1970, the Commission submitted an 
outline of amendatory language “of a clarifying nature . . . [to] give general guidance 
to the Commission in the CATV field.” Letter from Dean Burch to Senator John O. 
Pastore, Mar. 24,1970 (copy on file at Geo. L.J.); see note 17 supra.

77 Of. Permian Basin Area Rate Cases, 390 U.S. 747, 780 (1967).
78 The interplay between the White House and Congress over the future of cable 

television presently centers on the protracted deliberations of a White House Com
mittee chaired by the Director of the Office of Telecommunications Policy in the 
Executive Office of the President, Clay T. Whitehead. On November 15, 1971, Dr. 
Whitehead wrote Senator John O. Pastore, Chairman of the Senate Subcommittee on 
Communications, that his Cabinet Committee was reviewing such nonbroadcast aspects 
of cable communications as “federal preemption of state and local control, the extent 
of FCC supervision of programming, limitations on numbers of channels, flexibility 
with respect to new services, and prescribed channel usage.” Dr. Whitehead said: 
“These and other matters of like importance will shape the economic structure, and 
indeed the character, of the new medium. They are the subject of the Cabinet Com
mittee’s work and will ultimately require careful Congressional consideration.” He 
further noted that “the 1934 Communications Act provides inadequate guidance for the 
regulation of broadband cable communications.” Letter from Clay T. Whitehead to 
Senator John O. Pastore, Nov. 15, 1971 (copy on file at Geo. L.J.); see 47 U.S.C. §5 
151-609 (1970). See also Broadcasting, June 12, 1972, at 20.
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Supreme Court had to dispose of Midwest Video without the benefit 
of any palpable guidance as to legislative intent.

Within the limited frame of the issues presented to the Court—the 
controversy centered on the scope of “reasonably ancillary” jurisdiction 
within the holding of Southwestern Cable, and wider issues not ex
pressly raised by the parties—the ensuing reversal and affirmance of the 
FCC’s jurisdiction were not surprising. Nevertheless, the serious di
visions evident in the Court’s decision are a portent of further judicial 
scrutiny. In casting his deciding vote, the Chief Justice saw the need 
“for a comprehensive re-examination of the statutory scheme as it re
lates to . . . [cable television], so that the basic policies are considered 
by Congress and not left entirely to the Commission and the courts.” 79 
Given the parlous state of the law, however, he concluded that the 
mandatory origination requirement was well within the “pervasive juris
diction” of the Commission long affirmed by the courts, inasmuch as 
cable television “is dependent totally on broadcast signals and is a sig
nificant link in the system as a whole . . . .” 80

79 United States v. Midwest Video Corp., 40 U.S.L.W. 4626, 4634 (U.S. June 7, 
1972) (Burger, C.J., concurring). Justice Burger indicated that he was “not fully per
suaded that the Commission has made the correct decision in this case” and that “some 
of my reservations” were reflected in the opinions of the Eighth Circuit and the 
dissenters.

so W. at 4634.
st/rf. at 4631-32.
82 319 U.S. 190 (1943). Justice Douglas, however, writing the dissent warned that 

such “reasoning—divorced as it is from any specific statutory basis—could as well apply 
to the manufacture of radio and television broadcasting and receiving equipment.” 40 
U.S.L.W at 4634, 4636 n.2 (Douglas, J., dissenting).

83 40 US.L.W. at 4632. Justice Brennan’s support for his analogy appears to be 
somewhat wide of the mark, if he intends to imply that courts had accepted FCC rules 
covering technical standards for cable carriage of broadcast signals. The FCC did not 

In greater depth, the plurality opinion by Justice Brennan reached a 
similar conclusion based on a concededly broad, goal-oriented reading 
of the Communications Act of 1934. He found that the goals articulated 
by the FCC in establishing mandatory origination were “plainly within 
the Commission’s mandate for the regulation of television broadcast
ing.” 81 82 Justice Brennan drew support for this view from National 
Broadcasting Co. v. United States,92 which upheld FCC jurisdiction to 
issue “Chain Broadcasting” regulations governing relationships between 
licensed broadcasters and networks not explicitly subject to the Com
munications Act of 1934. The plurality also found program origination 
“no different from the Commission rules governing the technological 
quality of CATV” even though one rule deals with the strength of the 
picture and the other with program content.83 Both rules, the plurality 
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opinion found, are forms of regulation amply within the purposes of the 
Communications Act of 1934 as expressed in sections one,84 303(g),85 
and 307(b),86 as measured by their effects on television broadcasting. 
Finally, passing on the FCC’s specific finding in support of the manda
tory origination rule,87 the Court found support by substantial evidence, 
thus refuting insufficiency of findings as a basis for the court of appeals’ 
decision.88

issue rules governing “technological quality” of cable signals prior to the CATV Re
port and Order, effective March 31, 1972; those regulations have yet to pass any judicial 
test and were not in issue in Midwest Video. See 37 Fed. Reg. 3272-75, 3290-92 (1972).

84 47 U.S.C. § 151 (1970).
sb/¿.5 303(g) (1970).
86 Id. § 307(b) (1970).
87 See Memorandum Opinion and Order, 27 F.C.C.2d 778 (1971); Memorandum 

Opinion and Order, 23 F.C.C.2d 825 (1970); First Report and Order, 20 F.C.C.2d 201 
(1969); Notice of Proposed Rulemaking and Notice of Inquiry, 15 F.C.C.2d 417 (1968).

8840 U.S.L.W. at 4633. The dissent of Justice Douglas was confined to an attack on 
the “legerdemain” of the plurality’s characterization of mandatory origination as within 
the ambit of what is “reasonably ancillary” to the FCC’s broadcast responsibilities. 
Justice Douglas drew a firm line between the “fact that the Commission has authority 
to regulate origination of programs if CATV decides to enter the field” and its bid “to 
compel CATV to originate programs.” To hold the two undistinguishable, as the 
plurality does according to Justice Douglas, is to give the Commission “authorization 
over activities ‘ancillary’ to its responsibilities greater than its authority over any broad
cast licensee”—a step found to be a “legislative measure so extreme we should not find 
it interstitially authorized in the vague language of the Act.” 40 U.S.L.W. at 4634, 
4635-36 (Douglas, J., dissenting).

89 37 Fed Reg. 3287 (1972) (to be codified at 47 C.F.R. § 76.201).
00/¿.at 3279 (1972) (to be codified at 47 C.F.R. § 76.5 (w)).
91 Commissioner Johnson, in his opinion issued in connection with the CATV Re

port and Order, points to two vulnerabilities in the FCC’s package of rules, and a third 
may be worth noting. Mr. Johnson finds fault with the procedure by which the “con-

Although hedged with doubts by a majority of Justices, the Mid
west Video decision serves to affirm the FCC’s present course in launch
ing cable growth. In particular, reversal of the Eighth Circuit holds 
significant implications for the broader rulemaking recently concluded 
by the FCC, widening the agency’s powers in the very terms urged upon 
the Court by the Government. The mandatory origination require
ment as reissued,89 subject to exclusive control of the cable operator,90 
is part of a package of nonbroadcast standards. By having introduced 
an effect-oriented basis for the FCC’s powers, the Supreme Court has 
widened the “reasonably ancillary” test to its logical limits. The Court 
has breached the line of legal cum political uncertainty that has restricted 
FCC action, so that future efforts to curb the exercise of the FCC’s 
expanded powers will require deliberate legislative initiatives. The 
FCC’s recent rulemaking will remain subject to serious challenges on 
procedural and other grounds,91 but the justification for passive regula
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tion has been dispelled. After Midwest Video, further litigation, as well 
as legislative intervention, could dismantle the new rules, but the shadows 
darkening the FCC’s perspective on its responsibilities toward cable 
television have now lifted. Such relief, however, rather than creating the 
occasion for complacency, should now be viewed as a welcome oppor
tunity for the agency, confirmed in its powers to act, to take a long 
view of what best serves the public interest in the development of broad
band communications. The brightest prospect of all, unintended by 
any of the leading protagonists, is the chance that a new perspective on 
the future could now emerge freed from the distortions that special in
terests have heretofore imposed.

A Switch In Time

Once the mechanics of the present conflict have been appreciated, 
it is now possible to identify the major elements that could and should 
be brought together in a practical solution. Eschewing the claim that 
cable growth per se is in the public interest—an especially dubious 
conceit where the claim fits so well the goals of particular commercial 
interests—there would seem to be strong support for the premise that 
making broadband services available widely and at an early date is 
consistent with the aspirations of our technically advanced society.92 
The basic questions, whether or not public policy should remove bar

sensus agreement” was adopted by the Commission after long hearings and the declara
tion by the FCC that an earlier approach was in the public interest, as a violation of 
the Administrative Procedure Act. 5 U.S.C. 551-59, 701-06, 1305, 3105, 3344, 4301, 
5335, 5362, 7521 (1970). Johnson characterized it as a failing “so severe that even 
issuing this document as a proposed rulemaking for public comment would not cure it.” 
Cable Television Report and Order, 24 P & F Radio Reg. 2d 1501, 1588, 1589 (1972). 
The same action, he finds, might not withstand constitutional scrutiny under the due 
process clause of the fifth amendment as an unlawful delegation of regulatory power 
to an industry cabal. Id. at 1598, citing Carter v. Carter Coal Co., 299 U.S. 238, 311 
(1935); Schechter Corp. v. United States, 295 U.S. 495, 537 (1934).

To these potential defects one might add that the Commission’s actions in foreclos
ing competition in the origination of programming raise serious antitrust issues, capable 
of being raised by the Department of Justice, state authorities, or private litigants in 
the light of the applicability of the antitrust laws to actions of the Commission. 47 
U.S.C. § 313 (1970); see FMC v. Aktiebolaget Svenska Amerika Linien, 390 U.S. 238, 
243-46 (1968); Denver & Rio Grande Western R.R. v. United States, 387 U.S. 485, 
492-93 (1967); Silver v. New York Stock Exch., 373 U.S. 341, 357-61 (1963); California 
v. FPC, 369 U.S. 482, 484-85 (1962); United States v. RCA, 358 U.S. 334, 351-52 (1959); 
McLean Trucking Co. v. United States, 321 U.S. 67, 79-80 (1944); NBC v. United 
States, 319 U.S. 190, 222-24 (1943). See also notes 50-51 supra and accompanying text.

92 In its recent Report the Sloan Commission on Cable Communications is unqualified 
in its belief that it is “in the public interest to encourage the growth of cable television.” 
Sloan Comm’n on Cable Communications, On the Cable, The Television of Abun
dance 173 (1971).
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riers to the development of this capability, can justifiably be resolved in 
the affirmative; but that conclusion by no means disposes of all important 
issues. Indeed, it merely creates a point of departure, since both the 
technical form and the organization and control of future broadband 
services remain open to controversy.

FUTURE DEVELOPMENT OF BROADBAND SERVICES

CATV’s Limited Technical Capabilities. There can be little
question, for instance, that the technology embodied in present day 
cable television systems may not be optimally suited for future de
velopment of broadband service. Existing cable technology inevitably 
reflects its history of improvisation by entrepreneurs of limited financial 
means to support a passive reception function. While cable-based sys
tems are capable of expansion and qualitative improvement, other tech
nologies may be more appropriate and compatible with the nation’s 
existing telecommunications systems. Surely, some value must even be 
conceded to the schemes advanced by the broadcast industry—expansion 
of existing television services through the development of low power 
UHF broadcasting—and by the Bell system—the development of narrow
band “Picturephone” links principally for business use by expanding 
existing telephone service. Despite obvious limitations in versatility and 
message-carrying capability, it might nonetheless be true that these older 
technologies would provide measurably better services to society during 
comparable time periods, at significantly less cost. In that case, the 
development of a cable-based service could be justified over the short 
term only through complex economic, rather than technical, considera
tions—such as anticipated benefits to competition from the entry of a 
new supplier of telecommunications services—and, in the long run, by 
a showing that coaxial technology is technically preferable for meeting 
predictable social and economic needs. These demonstrations are by no 
means susceptible of easy analysis or a single result, though they do give 
considerable support to the position of the present cable industry. 
Analysis may well reveal the presence of additional technical options 
not widely appreciated, such as presently typified by the British-de
veloped “Rediffusion cable system,” permitting localized access to mul
tiple program sources over individual wire pairs for each subscriber.93

33 See Gabriel, Dial a Program—An H.F. Remote Selection Cable Television System, 
58 Proceedings of the I.E.E.E. 1016 (1970). See also Barrow & Manelli, supra note 2, at 
240. A demonstration of the rediffusion system is currently under way in Dennisport, 
Mass. Conceptually similar systems called “Discade”—using coaxial cable to link locally 
dispersed distribution centers—are under construction in Daly City and Broadmoor, 
Cal., and Scottsdale, Ariz. See Samson Science Corp., Cable Television, Communi
cations Medium of the Seventies 34 (1970).
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Such innovations might be much better suited for sophisticated inter
active service, on a cost-benefit basis, rather than the more elaborate 
coaxial technology to which today’s cable operators are historically and 
economically wedded.

Any extensive inquiry into presently available technical alternatives 
will uncover the possibility that decisive benefits may lie in developing 
transmission technologies that are not yet proven, such as local micro
wave or lasers and direct satellite-to-home distribution.94 Just as the 
technology of the 1940’s and 1950’s has made possible the peculiar re
ception and distribution service we know as cable television, technology 
attainable in this or the next decade may, if encouraged to flourish, 
create capabilities for radically different kinds of service. The recogni
tion of these possibilities may suggest caution in fashioning public 
policies that will strain to bring about broadband capabilities that might 
already be obsolete.95 If the development of wide scale technologies, 
reasonably free of territorial restraints, wipes out the localized legal 
base for a cable television industry, profoundly different economic and 
regulatory patterns could be justified. On the other hand, premature 
emergence of the broadband cable industry could also channel deploy
able resources away from the more versatile and practical systems that 
advancing technology might otherwise make possible.

94 See Barrow & Manelli, supra note 2, at 216-25, 240-41. Significant progress has re
cently been reported at the Bell Laboratories in harnessing the tremendous information
carrying capabilities of laser beams through a medium of glass fibers. See Lindgren, 
Optical Communications—A Decade of Preparations, 58 Proceedings of the I.E.E.E. 
1410, 1415-16 (1970). By this advance the Bell System may be able to cheaply and con
veniently re-wire its telephone plants to attain a near-optimum solution to broadband 
telecommunications needs. Alternatively and less exotically, the widespread availability 
of electronic video recording devices, “cartidge television,” could also hold revolu
tionary implications which could undercut some of the justification for broadband 
transmission systems.

95 The analogy to the early decisions of the FCC adopting the limited VHF band for 
broadcast television—as opposed to the much wider band of UHF signals—is instruc
tive, and disconcerting. The initial television allocation plan of the FCC, adopted in 
1944 and 1945, determined that broadcast television would initially develop in the VHF 
band, where equipment was already available, and later shift to the UHF band. How
ever, the Commission opened up the UHF band without mandating the shift originally 
intended. Sixth Report and Order, 17 Fed. Reg. 3905 (1950); see Webbink, The Im
pact of UHF Protection: The AU Channel Television Law, 34 Law & Contemp. Prob. 
535 (1969). The result was that equipment, audiences, and viewer acceptance of UHF 
remains significantly underdeveloped; and UHF television has never become a significant 
force. The dominance of VHF stations over audiences and tastes has thus remained 
substantially unimpaired. See Hearings on Community Antenna Television Problems 
Before the Subcomm, on Communications of the Senate Comm, on Commerce, 92d 
Cong., IstSess. 2-4 (1971).

In evaluating such technical imponderables, the best may well be the 
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enemy of the good, particularly where further delay could only stifle 
worthwhile initiatives. It should be clear as a general principle that 
entrepreneurs seeking to gain a place in the broadband market ought 
not to be afforded such security for their own position that they, in their 
turn, can ward off technologies that benefit other entrepreneurs but offer 
the assurance of superior service. Public policies should seek a balance 
which creates an attractive climate for early development of broadband 
services and maintains incentives and opportunities for continuous tech
nological innovation.

Bringing the Regulatory Picture into Focus. There are other
key questions which also require a balanced view of the future. The 
FCC’s preoccupation with the relationship between cable development 
and the stability of existing programming markets is an inescapable 
reality to which broadband development must be reasonably accom
modated. The existing oligopoly in the distribution of video programs, 
originally justified by the physical limitations of the radio spectrum, can 
have no automatic claim to perpetuation once broadband transmission is 
available. Sooner or later, public policies governing access to transmis
sion facilities must permit reorganizing the present program supply 
structure to create alternative voices in a society whose pluralistic cul
ture demands additional outlets for expression.

Indeed, since the development of broadband systems creates new op
portunities for expression, artificially maintained conditions of scarcity 
cannot, under the first amendment, be permitted to outlive their natural 
lives, as the Supreme Court may have implied in Red Lion Broadcasting 
Co. v. FCC when it stated: “It is the right of the viewers and listeners, 
not the right of broadcasters, which is paramount. . . . That right may 
not constitutionally be abridged either by Congress or the FCC.” 96 While 
Red Lion itself arose out of the broadcaster’s custodianship of the radio 
spectrum, there is no reason why the decision’s emphasis on a “right of 
viewers and listeners” must be so limited.97 As a result, Red Lion offers

96 395 U.S. 367, 390 (1969). The Court goes on to delineate the gravamen of this right 
of viewers and listeners, and sets standards for the depth of communications services 
which regulatory policy must provide:

It is the purpose of the First Amendment to preserve an uninhibited market
place of ideas in which truth will ultimately prevail, rather than to 
countenance monopolization of that market, whether it be by the Govern
ment itself or a private licensee. ... It is the right of the public to receive 
suitable access to social, political, esthetic, moral, and other ideas and ex
periences which is crucial here.

Id. (citations omitted); see United States v. Midwest Video Corp., 40 U.S.L.W. 4626, 
4632 n.27 (June 7, 1972).

87 The Government’s Brief in Midwest Video forcefully argues that the Communi-
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grounds for ending the conflict between broadcasters and cable in
terests so as to permit broadband growth, and, at the same time, an 
obligation to regulate the supply of programming to facilitate “the right 
of the public to receive suitable access to social, political, esthetic, 
moral and other ideas and experiences. . . 98

cations Act of 1934 “confers on the Commission essentially the same jurisdiction over 
CATV that it has over the broadcast industry.” Brief for Petitioners at 13, United States 
v. Midwest Video Corp., 40 U.S.L.W. 4626 (U.S. June 7, 1972). See also Note, Cable 
Television and the First Amendment, 71 Colum. L. Rev. 1008 (1971).

9» 395 U.S. at 390.
99 Botein, Access to Cable Television, 57 Cornell L. Rev. 419, 420 (1972).

See Office of Comunication of the United Church of Christ v. FCC, 138 U.S. 
App. D.C. 112, 425 F.2d 543, 548 (D.C. Cir. 1969). See also Comment, Church of 
Christ: Standing and the Evidentiary Hearing, 55 Geo. L.J. 264 (1967).

101 47 U.S.C. §§ 151-609 (1970).
102 See Business Executives Move for Vietnam Peace v. FCC,----U.S. App. D.C.----- ,

450 F.2d 642 (1971). See also Media and the First Amendment in a Free Society, 60 
Geo. L.J. 867, 968 n.562 (1972).

!03 Conceivably, it might be entirely rational and non-controversial for broadcasters 
to transfer ownership and operating responsibilities for over-the-air transmitters to 
broadband carriers, once regulation had achieved a clear and mutually compatible dif
ferentiation of programming and transmission functions and broadband service was

To state the problem of arbitrating between competing claims for 
public access to the media, and at the same time protecting market op
portunities, is to expose its complexity.99 The end result of this process 
could well bear considerable resemblance to the present structure, for 
reasons that have little to do with the fending off of threats to economic 
interests. For example, the role as “fiduciaries” of a public resource,1" 
which radio and television broadcasters hold under the Communica
tions Act of 1934101 with concomitant obligations of “fairness” in 
presentation and protection against government regulation of program 
content, could well remain the most workable and constitutionally 
appropriate organizing principle for at least the core of programming to 
mass audiences. In this context, availability of additional channels may 
well succeed in dispelling much of the anxiety created among broad
casters by recent decisions mandating wider access to broadcasting 
media for the presentation of conflicting views on controversial issues.102 
Satisfying legitimate needs for both local and national sources of pro
gramming, information, and advertising could clearly justify preserving 
the present structure of commercial network services, local affiliates, and 
independents and protecting their services from competition by pay 
cablecasting. The need to provide continuing uninterrupted video 
services, irrespective of geography or ability to pay subscription fees— 
the regressive premise of entrepreneurial cable growth—could justify 
considerable ingenuity to protect over-the-air broadcasting.103
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RESHAPING THE REGULATORY APPROACH

The Proper Balance. The regulatory process must devise or
derly procedures for accommodating new entrants into the program
ming marketplace, reconciling the pressures for expansion with eco
nomic stability and other competing uses for space on the broadband 
medium.104 Inevitably, the oligopolistic pattern in the broadcast media, 
imposed by scarcity of communications channels, must be modified. 
This may be accomplished both as a function of new technical oppor
tunities created by broadband transmission, and as a deliberate response 
to pluralistic cultural demands and needs. The present efforts of the 
FCC to impose constraints on the ability of the cable television operator 
to serve as a conduit for video programmers other than himself runs 
directly counter to these compelling considerations.105 If artificially 
imposed scarcity is a concept that has outrun its technological justi
fication, controlled promotion of new services to diverse audiences is 
a concept whose time has come. Such functions cannot be achieved 
through a regulatory approach that rigidly ties the future of broad
band communications to the unimpaired profitability of the broadcast 
industry.

becoming widely available. Carriers would remain obligated to deliver at least mini
mum television service to all people, regardless of geography or ability to pay. While 
thus maintaining universal service, this approach would facilitate both technological 
innovation and systematic marketing to achieve the fullest possible availability of 
broadband services.

Particular categories of services could receive federal or state operating licenses, 
apportioned within the overall number of channels available within each category; 
appropriate standards would be developed, for example, with respect to video pro
gramming, to maintain economic viability of programmers and to establish their legal 
responsibility. Balancing new applications for video origination authority against claims 
by broadcasters for protection against competition would be a prominent function of 
regulation, requiring new measures of satisfactory service and protection against political 
interference. Since differentiation among all forms of video programming would be 
virtually impossible, regulation of this aspect of programming, at least, would have to be 
a federal responsibility.

105 Brief for Respondents at 7, 9-10, 13-19, United States v. Midwest Video Corp., 40 
U.S.L.W. 4626 (U.S. June 7, 1972).

Without directly or precipitously displacing that industry, opportuni
ties must be created for video programming by new economic entities 
serving the programming function. There is a natural parallel to the 
absence of artificially imposed constraints among the print media, 
which reflects the ability of print “originators” to distribute their wares 
to any subscriber, however remote. Thus, the possibility is achieved 
for hundreds of specialized publications, co-existing with large circula
tion daily newspapers, to reach scattered readers through the public 



1972] Cable T.V. 1507

mails. In every cable system, adequate channel capacity should be made 
available as a matter of high priority for lessees to attempt to reach 
whatever cable subscribers their unique messages can attract. The cable 
operator’s function would then be to facilitate programmers’ access to 
the medium; and his economic interests would be structured so he would 
profit from renting channel space and, if necessary, studio facilities for 
this purpose. Appropriate rules for access must, of course, be developed. 
But these rules must be designed to achieve long term security of use by 
cable programmers, expansion of cable plant, and a reasonable rate of 
growth in the number of channels available for new programming 
entities.

In this new role the cable operator’s legal liability for the content of 
such leased channels would be minimized, since he would possess no 
responsibility for the content of messages his lessees transmit.108 Ulti
mately, as the number of subscribers grows, it might be that cable pro
grammers would threaten the audiences of broadcasters and compete 
economically for their programming supplies. This situation, to the 
extent it is deemed harmful to legitimate social needs, could be con
trolled by placing deliberate regulatory limits—comparable to the FCC’s 
present rules on multiple ownership and pay-television—on the economic 
size of cable originators or on the types of programming they might 
deliver.

106 See Farmers Educational and Cooperative Union of America v. WDAY, Inc., 360 
U.S. 525 (1959).

107 Estimates of costs for deploying broadband communications vary widely de
pending upon the proportion of total homes served. A typical estimate offered by the 
Electronics Industries Association puts the cost of wiring 50 percent of the nation’s homes 
by 1979 at $11 billion (1969 dollars), involving an approximately $4 billion per year 
cost; “relatively low density areas” were excluded. Electronic Indus. Ass’n, Comments 
on Docket No. 18397, Pt. V, at 32, Oct. 28, 1969. The costs of extending comparable 
service to the balance of the country would doubtless increase these capital require
ments many times over.

Economic Considerations. The economic problems of creating
a wholly new, universally available communications system must not 
be underestimated, but neither should the fullest range of alternatives 
for generating such capital be overlooked. By all estimates, billions of 
dollars at the very least will be required to develop broadband tele
communications as a mass service.106 107 If coaxial cable is used, it will un
doubtedly be considerably more costly to supply broadband services 
to everyone, regardless of geography, then merely to affluent suburbia, 
but eventual universality ought to be a public priority. Once that pri
ority is recognized and backed by appropriate public commitments, the 
process of raising capital at favorable interest rates ought to be con
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siderably easier than it has been during the period of government 
restraints.

Because distribution of broader television options to paying sub
scribers can generate substantial private capital for these developments, 
conventional cable television service can probably play a pacing role 
in achieving mature broadband systems. However, the profit maximiz
ing motives of cable operators and their investors should not be per
mitted to conflict with a service orientation. A balanced regulatory 
approach should seek to accumulate capital investment by encourag
ing, in addition to greater video use, early government and business 
exploitation of broadband media to communicate with dispersed home 
terminals. Such utilization will require assured access at reasonable 
rates, high quality service, and wide scale penetration—objectives that 
may require that services be available at low or subsidized fees. Tap
ping multiple revenue sources, coupled with the assurance that broad
band service will develop as a public priority, should go far toward 
achieving the necessary investor confidence.

These considerations may seem beyond the possibility of regulatory 
requirement, coming at a time when the FCC’s achievements in Midwest 
Video suggest that the controversies of the past decade may now be in 
the process of resolution. The issues still unresolved, however, are mo
mentous. Against this perception, the recent urgings of the Sloan Com
mission on Cable Communications for “minimum reliance upon regula
tion” 108 sound a discordant note. If this benign precept of minimum 
reliance is accepted literally, it would suggest that nothing at all be done 
about many of the questions the resolution of which is fundamental to 
the development of the broadband medium. On the other hand, if mini
mum reliance on regulation is desired, in the context of a commitment 
to resolve fundamental problems raised by the development of cable 
television, then a regulatory approach must be derived to minimize the 
need for continuing arbitration among economic rivals solely for eco
nomic advantage and eliminate rearguard battles.

108 See Sloan Comm’n on Cable Communications, supra note 92, at 163.

Reconsidering the Origination Rule. One fundamental step the
FCC might take on its own initiative if not at the bidding of Congress 
or the courts, would be to reverse its commitment to impose mandatory 
origination requirements upon cable systems. Thus would the agency 
remove the likelihood that television’s evolution will continue to de
pend on incessant appeasement of broadcast interests, retarding the 
natural evolution of the broadband medium. Such a retrenchment 
could well be a part of an overall rationalization of functions between 
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broadcasters and cable operators which might, by confirming the 
necessity of adequate, uninterrupted broadcast service and establishing 
conditions of security for broadcast licenses,109 actually afford greater 
confidence to broadcast and copyright interests in their economic 
futures. Simultaneously, opportunities could be created for planned 
expansion in the functions, capacities, and penetration of broadband 
systems that would be essential for the orderly growth of such a com
plex and costly undertaking.

ios The shock waves of anxiety over license renewal questions resulting from the loss 
of WHDH-TV’s broadcast license are closely linked to anxieties over CATV. See 
Greater Boston Television Corp., 16 F.C.C.2d 1 (1969), aff’d, Greater Boston Television 
Corp v. FCC, 143 U.S. App. D.C. 383, 444 F.2d 841 (1970), cert, denied, 403 U.S. 923 
(1971). To some extent, the situation has been stabilized, under threat of legislation by 
the FCC’s Policy Statement Concerning Comparative Hearings Involving Regular Re
newal Applicants, 22 F.C.C.2d 424 (1970). But see Citizens Communications Center 
v. FCC, — U.S. App. D.C. —, 447 F.2d 1201 (1971). See also S. 2004, 91st Cong., 
1st Sess. (1969). Petitions against television license renewals are now pending against 
some 80 stations. Broadcasting, Feb. 28, 1972, at 81. Over the long run, clarification of 
license renewal procedures and the definition of markets via broadband telecommuni
cations will be interdependent regulatory issues which the FCC and Congress should 
face boldly and systematically.

no Brief for Illinois as Amicus Curiae at 4-10, 11-41, United States v. Midwest Video 
Corp., 40 U.S.L.W. 4626 (U.S. June 7, 1972).

Reconciling Federal and State Regulation. The imminent col
lision of federal and state regulation, precipitated by the efforts of the 
FCC to pre-empt from state regulatory commissions questions relating 
to control over access to cable communications, could then be mod
erated.110 Acceptance of the principle that access to broadband com
munication should be open to the widest extent consistent with the 
achievement of rationally constructed federal program controls could 
diminish much of the defensive urgency of recent state initiatives di
rected toward reserving broadband control to themselves. Inasmuch as 
questions of system capacity and financing are inseparable from a start
ing point of responsibility for programming policy, the need for state 
concern with these issues will be reduced to the extent federal policy has 
become demonstrably responsive in these areas. On the other hand, it 
would be altogether consistent within a framework of federal program
ming responsibilities that the functions of selecting franchise holders 
and governing system relationships with subscribers remain in the hands 
of state or local regulatory authorities. Comparable perceptions of the 
requirements of the public interest should permit the development of 
compatible regulatory programs. Such a rational adjustment would 
permit municipalities to minimize their burdens of dealing with cable 
television issues, and in turn to focus on the process of selecting iran
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chise holders and building their own capabilities to use broadband 
services for the benefit of their citizens.111

111 The question of the proper scope of local authority to grant franchises and impose 
regulations on broadband transmissions is dependent upon the extent to which state 
constitutions and statutes have delegated “home rule” powers. See CATV v. Wichita, 
205 Kan. 537, 471 P.2d 360 (1970); Nugent ex rel. Hurd v. East Providence, 103 R.I. 
518, 238 A.2d. 758 (1968).

112 See United States v. Western Electric Co., 1956 Trade Cas. *1 68.246, at 71,138 
(D.N.J. Jan. 24, 1956).

113 See Applications of Microwave Communications, Inc., 18 F.C.C.2d 953 (1969); Use 
of Carterfone Device in Message Toll Telephone Service, 13 F.C.C.2d 420 (1968). In 
addition, the FCC presently is considering the development of a domestic satellite 
service under competitive conditions of entry. See Establishment of Domestic Com
munication-Satellite Facilities by Non-Government Entities, No. 16495 (F.C.C., Mar. 20, 
1970).

114 See note 57 supra.
H5 Electronic Industries Association called for the creation of a regulatory environ

ment allowing the development of two broadband communications systems in the 
United States. The first would be a video telephone system with, as an optional 
feature, the “ability to act as a video output terminal with limited keyboard access to 
computers, and . . . transmission and reception of high-speed facsimile information

Rationalizing Broadband and Narrowband Services. Finally,
hand in hand with the development of appropriate rules and relation
ships among the cable and broadcast industries, account must be taken 
of the position of the nation’s telephone companies, which it should be 
kept in mind, initiated the revolution in broadband telecommunications 
and maintain technological initiative. There is much justification for 
confining the Bell System’s predominance in telephone and data service 
to a minimum, permitting new entrants to gain market positions.112 
Indeed, this has been the trend in a number of recent FCC actions.113 
Hitherto, the fear that telephone companies would capture the market 
for broadband services if those services were regulated as carriers has 
been one justification offered by the cable television industry in avoid
ance of regulation as a utility. It has been said that “Telco” access to 
capital and to sympathetic state regulatory bodies would constitute an 
inevitable advantage in competition with cable interests, again which 
would retard the development of a competitive industry.114

To the extent this claim is justified, it can and should be overcome 
by a deliberate policy to restrict “Telco” participation in offering 
broadband services. There may be considerable technological realism, 
for example, to the proposal advanced by the Electronic Industries 
Association that the nation should have the benefit of two comple
mentary types of advanced communications networks—one built around 
a video-telephone system and a second broadband system with only 
limited return bandwidth.115 Given bases in different fields of activity, 
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some competition between innovative uses would then be possible and 
indeed healthy. If such dual telecommunications systems were not to 
prove feasible, energetic application of antitrust principles by regulatory 
bodies and courts could restrain the extent to which telephone interests 
might exclude competition in the broadband field.

Thus, through a deliberate effort to clarify the role of the principal 
contestants in the cable television controversy, a sharpened definition 
of the medium’s future might thereby be achieved. A potential realign
ment of functions among domestic telecommunications industries may 
seem to reflect an Olympian view. But without the ability of regulatory 
mechanisms to ascend to such a perspective, it is difficult to see how the 
American people can soon enjoy the great social benefits from modern 
communications that technology is offering but ill-checked commercial
ism is taking away.

. . . .” Electronic Indus. Ass’n, Comments on Docket No. 18397, Pt. V, at 2, Oct. 28, 
1969. The second system would be “a broad-band communication network . . . that 
would, in effect, be a minimum 300-megaHertz bandwidth ‘pipe’ to provide many in
formation services for home, business, and government such as broadcast video, first- 
class mail, and educational material . . .,” providing “limited return bandwidth for re
ceiving and tabulating specific requests and responses by individual users of the cable 
or cables.” Id. A comparable differentiation of functions, by agreement, enabling the 
Western Union telegraph and Bell telephone systems to avoid early competition is 
reported. “[TJhe telegraph company apparently believed that a protracted conflict 
with Bell would prove too costly, and in 1879 a settlement between the two firms re
sulted in a private division of the market. Western Union agreed to stay out of voice 
communications, and Bell agreed to stay out of the telegraph field.” Trebing, Com
mon Carrier Regulation—The Silent Crises, 34 Law & Contemp. Prob. 299, 303 (1969).





CONSTITUTIONAL CHALLENGES TO THE 
CONTEMPT POWER
Richard C. Brautigam*

Recent trials have focused attention on the judiciary’s use of the con
tempt power to maintain judicial decorum and order. In his article 
discussing both civil and criminal contempt, Mr. Brautigam examines 
the inherent power of courts to guard against undue disruption of court 
proceedings and remedies less drastic than contempt citation which may 
suffice to achieve this purpose. The author also considers present con
tempt statutes and the possible constitutional infirmities of such statutes. 
Mr. Brautigam concludes by offering a proposal for a contempt statute 
which would pass constitutional muster.

The judicial contempt power has had a long but sordid history.* 1 Al
though it is generally regarded as necessary to the functioning of the 
courts,2 the judiciary has been less than completely comfortable with 
the exercise of the power.3 The current round of “political trials” has 
again brought the contempt power under close scrutiny.4 5 Unfortu
nately, however, the procedural safeguards imposed by courts® or 
suggested by commentators6 have thus far been directed toward correct

* B.A., Michigan State University; LL.B., Harvard Law School. Associate of the law 
firm of McCutchen, Doyle, Brown & Enerson, San Francisco, Cal.; Member, Massachu
setts Bar.

1 See generally J. Fox, The History of Contempt of Court (1927) (history of con
tempt power); R. Goldfarb, The Contempt Power (1963) (catalogue of abuses); 1 
E. Livingston, The Complete Works of Edward Livingston on Criminal Jurispru
dence 258-66 (1873) (catalogue of abuses).

2See Cooke v. United States, 267 U.S. 517, 539 (1925).
3 See generally Mayberry v. Pennsylvania, 400 U.S. 455 (1971).
4See Seale v. Hoffman, 306 F. Supp. 330 (N.D. Ill. 1969), rev'd, 40 U.S.L.W. 2782 

(7th Cir. May 11, 1972); Shakur v. McGrath, 62 Misc. 2d 484, 309 N.Y.S.2d 483 (Sup. 
Ct. 1970).

5 The Supreme Court recently has moved to impose some restrictions on the exercise 
of the contempt power. See, e.g., Mayberry v. Pennsylvania, 400 U.S. 455 (1971) ; Bloom 
v. Illinois, 391 U.S. 194 (1968); Cheff v. Schnackcnberg, 384 U.S. 373 (1966).

6See, e.g., Dobbs, Contempt of Court: A Survey, 56 Cornell L. Rev. 183 (1971); 
Goldfarb & Kurzman, Civil Rights v. Civil Liberties: The Jury Trial Issue, 12 U.C.L.A.L. 
Rev. 486 (1965); Haimbaugh, Free Press Versus Fair Trial: The Contribution of Mr. 
Justice Frankfurter, 26 U. Pitt. L. Rev. 491 (1965); Selig, Regulation of Street Demon
strations by Injunction: Constitutional Limitations on the Collateral Bar Rule in Prose
cutions for Contempt, 4 Harv. Civ. Rights—Civ. Lib. L. Rev. 135 (1968); Note, Pro
cedures for Trying Contempts in the Federal Courts, 73 Harv. L. Rev. 353 (1959); Note, 
Summary Punishment for Contempt: A Suggestion that Due Process Requires Notice 
and Hearing Before an Independent Tribunal, 39 S. Cal. L. Rev. 463 (1966).
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ing perceived abuses, and have left the foundation of the contempt 
power virtually unquestioned.

It is the antiquity of the contempt power which makes it nearly 
impregnable,7 but antiquity must not be confused with validity.8 * Hope
fully, the current concern over abuse of the power has produced an 
atmosphere which will permit a more far reaching and fundamental 
reexamination of contempt procedures. An analysis of the foundations 
of the contempt power should be fruitful not only for more enlightened 
judicial use of the power but also for potential legislative action.

7 Edward Livingston, a staunch opponent of the contempt power, conceded that it 
was too well established in common law jurisdictions to be challenged successfully. 1 
E. Livingston, supra note 1, at 258-66. See generally Mayberry v. Pennsylvania, 400 U.S. 
455 (1971); Bridges v. California, 314 U.S. 252, 266 (1941). In Bridges, the Court de
clared that “the power of courts to protect themselves from disturbances and disorders 
in the court room by use of contempt proceedings [cannot] seriously be challenged 
as conflicting with constitutionally secured guarantees of liberty.” Id.

8 In the past, the Supreme Court has been willing to reexamine well-established doc
trines in the contempt field. See Bloom v. Illinois, 391 U.S. 194, 197-98 (1968).

» See In re Debs, 158 U.S. 564, 592-95 (1895).
10 See R. Goldfarb, supra note 1, at 300-02. For example, Rhode Island provides that 

“[ejvery district court may punish any contempt of its authority by fine or imprison
ment or both.” R. I. Gen. Laws Ann. § 8-8-23 (1956). See also Ala. Code tit. 13, § 5 
(1959); Kan. Stat. Ann. §§ 20-1201 to -1207 (1964).

11 J. Oswald, Oswald’s Contempt of Court 9 (3d ed. G. Robertson ed. 1910); see 
Ex parte Wall, 107 U.S. 265, 302 (1882) (Field, J., dissenting); cf. Anderson v. Dunn, 
19 U.S. (6 Wheat.) 204, 227-29 (1821) (Congress has inherent contempt power).

This article will examine the validity of the contempt power. Since 
courts have considered their power inherent,® it is necessary to begin 
with a consideration of that claim. For purposes of this discussion, the 
contempt power will first be examined without regard to contempt 
statutes. This approach is more than a mere academic device to separate 
issues for analysis, because contempt statutes do not follow the normal 
statutory pattern of defining an offense or describing prohibited con
duct. Typically, they simply grant a power, implicitly or explicitly 
relying on some pre-existing authority.10 Only after that underlying 
authority has been examined, can the statutes themselves be analyzed 
effectively.

Inherent Contempt Power

THE NECESSITY OF CONTEMPT

Courts have considered the contempt power inherent in their very 
existence and an essential tool in the maintenance of law and order.11 
One can hardly deny that in creating a judiciary the constitutional 
framework contemplated that courts must be granted all powers essen- 
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rial to their operation. However, the claim that the contempt power 
is one such essential power should be accepted only with reluctance.12 
The lines between what is essential, convenient, or expedient easily 
become indiscernible, and the determination of the necessity of the 
power tends to be delegated to those who claim it.

12 Cf. Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 451 (1910) (magnitude of 
contempt power requires judicial restraint).

13 See J. Fox, supra note 1, at 44; Dobbs, supra note 6, at 184.
14 See Dobbs, supra note 6, at 184. The need for order in judicial proceedings is

obvious. However, when faced with a choice between advancing one’s personal interest 
through disruption or furthering the general societal interest through refraining from 
such activity, one is not likely to choose the latter. Furthermore, the need for order 
is likely to be greatest in those cases having the greatest potential for obstruction. Some 
form of coercion is therefore necessary.

16 See American College of Trial Lawyers, Report and Recommendations on Dis
ruption of the Judicial Process 12-14 (1970); 1 E. Livingston, supra note 1, at 265-66.

18 See Dobbs, supra note 6, at 231-33; note 53-57 infra.
17 See Mayberry v. Pennsylvania, 400 U.S. 455, 463 (1971).

Because the plea of necessity is uncertain at best, it should be exam
ined critically before it is accepted. If a lesser power fills the need, then 
use of the contempt power should be rejected, because although it may 
be reasonable to imply essential powers, there is no basis to assume that 
greater powers were implied merely by the creation of the judiciary. 
An examination should thus be made of the contempt power’s primary 
functions—1) to secure order in the judicial process and 2) to compel 
obedience to judicial decrees.13 Both of these are legitimate needs and 
essential to an effective judiciary. However, as will be seen, the con
tempt power is neither essential, nor the most effective means to these 
ends.14

Maintaining Order in the Courtroom. Courts are deliberative
bodies; noise, disruptions, and violence are inconsistent with the main
tenance of that degree of detachment necessary for the proper adjudica
tion of individual rights.15 16 Properly construed, the need for order is 
limited to suppression of disruptive behavior which undermines the 
search for truth. The substantive need is order; punishment is only a 
means of assuring the necessary judicial decorum.

Presently, the contempt power is the primary mechanism through 
which the judiciary meets the need for maintaining order in the court
room. A judge has the power to hold an individual in contempt, and 
the threat of such action is a strong deterrent to disapproved behavior. 
The judge may choose between civil and criminal contempt18 and may 
impose sanctions at any stage of the trial.17 As a result, a judge may use 
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varied and increasingly stringent punishment to dissuade a contemnor 
from continuing objectionable behavior.18

18 See American College of Trial Lawyers, supra note 15, at 12-14.
19 See Alexander v. Sharpe, 245 A.2d 279 (Me. 1968) (comment that court’s ruling 

reflected judge’s prejudice held contemptuous); State v. Buddress, 63 Wash. 26, 144 
P. 879 (1911) (fight in presence of judge while he was signing an order during recess 
held contemptuous).

20 Of course, contempt sanctions imposed during the course of a trial also constitute 
punishment; the effect on conduct is merely hoped to be more immediate. While the 
use of civil contempt originally may not have been intended as punishment, it is diffi
cult to contend that no punishment is involved. See note 58-67 infra and accompanying 
text.

21 See McCrone v. United States, 307 U.S. 61 (1939); R. Goldfarb, supra note 1, at 
23; Griffiths, Punitive Reclassification of Registrants Who Turn in Their Draft Cards, 
1 Selective Service L. Rep. 4001, 4003-09 (1968) (discussion of constitutional issues in
volved in punitive reclassification).

22 The most frequently heard argument centers around the judiciary’s need for a re
strained atmosphere. Yet other bodies having an equal need for a restrained atmosphere, 
such as administrative adjudicatory proceedings, may not issue contempt sanctions. The 
claim that the court is the final arbitrator and thus requires this power, ignores the 
normal criminal procedures available in cases such as perjury proceedings. Finally, argu
ments that separate hearings on contempt charges would result in a waste of judicial 
time and a debasement of judicial stature by requiring judges to testify before another 
court go to the issue of expediency and convenience; they do not justify an implied 
power based on the claim of necessity. See generally Note, Summary Punishment for 
Contempt: A Suggestion that Due Process Requires Notice and Hearing Before an In
dependent Tribunal, 39 S. Cal. L. Rev. 463, 466-69 (1966).

23See In re Michael, 326 U.S. 224 (1945) (not all perjury is contempt); Ex parte 
Hudgings, 249 U.S. 378 (1919).

While the contempt power fulfills the legitimate need to maintain 
order, it unfortunately goes far beyond that need and is often used to 
fulfill functions which are not properly the interest of the court. For 
example, the need for order is easily transformed into a requirement for 
dignity, and actions which offend a particular judge rather than the 
court as an institution are often considered objectionable.19 More im
portantly, the contempt power is often used to punish the offender 
rather than control his behavior. This is most obvious when a contempt 
sanction is imposed after the completion of a trial, where punishment 
can only affect behavior at a subsequent trial.20

The deterrence value of punishment is not sufficient to justify grant
ing the judiciary a blanket power to punish. Agencies of the government 
are without the inherent power to punish those who interfere with their 
activities,21 and attempts to justify such a power as unique to the judi
ciary seem hollow.22 Moreover, a judge may not unilaterally punish 
many actions which are far more damaging to the search for truth than 
disruptive courtroom behavior.23 Focusing the contempt power on dis-
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ruptive behavior suggests that punishment is a retaliative rather than a 
neutral instrument for maintaining order.24

24 Contempt has been used for reasons other than securing order. In In re Estate of 
Kelly, for example, it was held that an attorney could be held in contempt for know
ingly submitting a spurious will for probate. 365 Ill. 174, 6 N.E.2d 113 (1936). If such 
use of power is legitimate, then imposition of punishment after trial for disruptive be
havior is proper. But as suggested above, such use of the power rests upon considerations 
of expediency, and is certainly not necessary for the proper function of a court.

28 Cf. Mayberry v. Pennsylvania, 400 U.S. 455, 463-64 (1971) (where contempt is 
imposed after trial, independent judge should probably be used). See also In re Dellinger, 
40 U.S.L.W. 2783 (7th Cir. May 11, 1972) (once trial has terminated, need to proceed 
summarily is not present); United States v. Seale, 40 U.S.L.W. 2782 (7th Cir. May 11, 
1972).

26 The Supreme Court has denied that the judiciary in general has the unbridled power 
to punish:

[E]ven the courts to which this important function [punishment] was en
trusted were commanded to stay their hands until and unless certain tested 
safeguards were observed. An accused in court must be tried by an im
partial jury, has a right to be represented by counsel, he must be clearly 
informed of the charge against him, the law which he is charged with vio
lating must have been passed before he committed the act charged, he must 
be confronted by the witnesses against him, he must not be compelled to 
incriminate himself, he cannot otherwise be put in jeopardy for the same 
offense, and even after conviction no cruel and unusual punishment can be 
inflicted upon him.

United States v. Lovett, 328 U.S. 303, 317-18 (1946) (dictum). Few of these safeguards 
survive when a court imposes contempt sanctions.

27 The most obvious example is the use of civil contempt. Although any use of the 
power to secure order may be regarded as punishment—a governmentally imposed sanc
tion in response to anti-government actions—civil contempt has a coercive power in 
addition to that arising from its deterrent effect. See notes 58-67 infra and accompanying 
text.

28 See Shillitani v. United States, 384 U.S. 364, 371 (1966) (exercise of contempt power 
must be the “least possible power adequate to the end proposed”).

29 See Solomon, “This New Fetish for Indigency:” Justice and Poverty in cm Affluent 

Thus, contempt imposed solely as a punishment appears unjustified,25 
because its relation to the need for order in the courtroom stems only 
from a goal of deterrence. Like other forms of anti-social behavior, dis
ruptive behavior in court should be punished only after the normal 
criminal process—judge, jury, and prosecutor—not just an individual 
judge, has acted.26

Even in those cases where contempt is not meted out strictly as 
punishment,27 its use to secure order remains objectionable because there 
are less drastic measures available which the government should be 
compelled to adopt.28 Requiring the government to choose the least 
restrictive among available remedies is based upon the concept that the 
power to impose a deprivation of liberty extends only so far as the need 
for such deprivation exists;29 any further government action violates the 
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fifth30 and fourteenth31 amendments.32 Courts have used due process 
grounds in examining legislation dealing with personal liberties33 and 
should examine their own use of the contempt power in the same light, 
so that the contempt power is not effectively immunized from review. 
Thus seen, it cannot be said that the contempt power is universally 
justified where more moderate alternatives exist.

Society, 66 Colum. L. Rev. 246, 260 & n.10 (1966); cf. Shelton v. Tucker, 364 U.S. 479, 
488 (1960).

30 “No person shall ... be deprived of life, liberty, or property, without due process 
of law . . . .” U.S. Const, amend. V.

31 “[No] State [shall] . . . deprive any person of life, liberty, or property, without 
due process of law . . . .” U.S. Const, amend. XIV, § 1.

32 See Aptheker v. Secretary of State, 378 U.S. 500, 508 (1964); NAACP v. Alabama 
ex rel. Flowers, 377 U.S. 288, 307 (1964); Robinson v. California, 370 U.S. 660, 677-78 
(1962) (Douglas, J., concurring); Shelton v. Tucker, 364 U.S. 479, 488 (1960).

33See Cox v. Louisiana, 379 U.S. 536, 551-52 (1965).
34 See Illinois v. Allen, 397 U.S. 337 (1970).
35 See R. Goldfarb, supra note 1, at 297.
33 See R. Goldfarb, supra note 1, at 298-99.
37 See Illinois v. Allen, 397 U.S. 337, 343-44 (1970). Where the presence of the dis

rupting person is not necessary for the continuation of the trial, in-court restraint ap
pears unjustified.

38 See Dobbs, supra note 6, at 189; see Note, The United States Courts of Appeals: 
1910-1911 Term, 60 Geo. L.J. 281, 487 (1971).

Alternatives to the Contempt Power. The most obvious alter
native to the contempt power is physical control of court proceedings.34 
Outbursts or other disruptions may be dealt with by removing the of
fender from the courtroom. Once the disruption has ceased, the 
court’s interest in controlling the person should end.35 If necessary, a 
further sanction can be provided by prosecution through normal crim
inal procedures. If the offender is an attorney, he may be subject to 
professional sanctions as well as normal criminal prosecution.36 Most 
cases of disruptive courtroom behavior would appear amenable to solu
tion or control through either physical ejection or the possibility of 
subsequent criminal sanctions.

If the disrupting person is a party, the court has the additional option 
of using physical restraint.37 Attorneys, parties acting as their own coun
sel, and witnesses pose special problems, however, for a trial cannot 
function properly without their unfettered presence. But the number 
of cases in which witnesses or attorneys interfere with the search for 
truth through their contumacious behavior is small.38 Moreover, the 
threat of subsequent criminal action—or, in the case of an attorney, 
professional disciplinary proceedings—should be sufficient to control 
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such conduct in most cases.39 40 In those cases where counsel is so dis
ruptive that the validity of the trial is threatened, it would seem better 
to declare a mistrial and commence a new trial after the completion of 
the professional sanction proceedings. If the attorney’s conduct is found 
improper, the second trial would proceed with new counsel.49 Thus, 
use of the contempt power is not justified because lesser measures should 
suffice.

39 See generally Comment, Controlling Lawyers by Bar Associations and Courts, 5 
Harv. Civ. Rights-Civ. Lib. L. Rev. 301, 311-14, 379-92 (1970).

40 Cf. Ex -parte Wall, 107 US. 265, 280-81 (1882); R. Goldfarb, supra note 1, at 298- 
99. The Supreme Court has expressly recognized the difficulties inherent in imposing 
contempt sanctions on attorneys during the course of the trial. See Mayberry v. Penn
sylvania, 400 U.S. 455, 463 (1971).

41 While not free from their own serious difficulties, particularly in regard to dis
ruptive parties and counsel, the suggested alternatives are superior to the contempt 
power. Ejection and physical restraint would be limited to those disruptions severely 
obstructing judicial proceedings; petty insults would be dealt with through the normal 
criminal process, if at all. See Note, The United States Courts of Appeals: 1910-1911 
Term, 60 Geo L.J. 281, 497-98 (1971). In situations where contempt sanctions presently 
are imposed after trial, restraining the defendant would not be justified.

42 See generally Cox, The Void Order and the Duty to Obey, 16 U. Chi. L. Rev. 86 
(1948); Selig, supra note 6, at 135; Note, Defiance of Unlawful Authority, 83 Harv. 
L. Rev. 626 (1970).

43 See Shuttlesworth v. Birmingham, 394 U.S. 147, 151 (1969).
44 See Walker v. Birmingham, 388 U.S. 307 (1967); Howat V. Kansas, 258 U.S. 181, 

189-90 (1922). There are, however, exceptions to this general rule. Orders which are 
void for lack of jurisdiction may be violated with impunity. See In re Sawyer, 124 U.S. 
200 (1888). Some orders which require affirmative duties may be attacked collaterally. 
See Carden v. Ensminger, 329 Ill. 612, 620, 161 NJE. 137, 140 (1928) (refusal to produce 
papers protected by the fourth amendment not contemptuous). Finally, because of their 
similarity with legislation, internal rules of courts may be violated without fear of sane- 

A further consideration is that contempt is unlikely to prove more 
satisfactory in controlling conscious attempts to disrupt the trial; if 
an individual is willing to risk subsequent criminal prosecution, he 
would probably also be willing to risk citation for contempt. Since the 
prejudicial effect upon the jury in sanctioning a party or attorney is 
great, a mistrial would seem far superior to immediate imposition of 
contempt sanctions.41

Securing Obedience to Judicial Decrees. In addition to being
able to quell disruptions, courts must have the ability to compel com
pliance with their interlocutory orders and final decrees. The principal 
question here is whether the necessity of obedience to court orders in
cludes those orders which are erroneous.42 Violation of an invalid statute 
is not deemed punishable.43 Violation of an invalid court order, how
ever, is subject to criminal contempt sanctions,44 on the theory that the 
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trial process would be seriously undermined if violations of even invalid 
court orders were permitted.

The principal argument supporting this result is that relief from er
roneous orders may be sought by appeal.45 Otherwise, if a “right” to 
violate invalid court orders existed, the trial process would be seriously 
undermined because an immediate appeal from imposition of punishment 
for violating a court order would be necessary in order to make the 
right to violate invalid orders of any value.46 Under such a system, the 
trial would be disrupted whenever a sanction was imposed for disobey
ing a court order. Such repeated delays might jeopardize the litigant’s 
right to a just adjudication of his dispute; and the status quo might be 
altered, thereby precluding effective relief.47 Of course, one must rec
ognize that not all court orders would be disregarded if collateral 
attack were available. The punishment which would result from dis
obeying a valid court order would provide a sufficient deterrent to 
widespread disobedience. Nevertheless, the interests involved are so im
portant that, absent a real and substantial need, the ordinary appeal 
process should be followed.

tion if invalid. See Johnson v. Virginia, 373 U.S. 61 (1963) (judge’s order requiring 
black to sit in segregated section of courtroom may be violated with impunity).

45 “[I] f the ruling is adverse, it is not counsel’s right to resist it or insult the judge— 
his right is only respectively to preserve his point for appeal.” Sacher v. United States, 
343 U.S. 1, 9 (1952). The Sacher case, which arose from prosecutions under the Smith 
Act of 1940, demonstrates the inseparability in many cases of the use of contempt to 
maintain order and its use to compel obedience. See id-, Smith Act of 1940, 18 U.S.C. 
§ 2385 (1970).

48 For example, an individual who refuses to answer questions on fifth amendment 
grounds may be held in civil contempt and jailed until he agrees to answer. See Levine 
v. United States, 362 U.S. 610 (1960). If he were allowed to challenge the validity of 
the ruling only after the trial’s completion, the vindication of his view of constitutional 
law would be of little solace for his residency in prison.

47 See Note, supra note 43, at 635-36.
48 The most obvious example is where a final decision has been rendered at the trial 

level. To permit the losing party to ignore the order prior to a reversal on appeal 
would undermine the entire judicial system. As the Supreme Court observed in the 
free speech context, “[djelay is unfortunate, but the expense and annoyance of litiga
tion is a price citizens must pay for life in an orderly society . . . .” Poulos v. New 
Hampshire, 345 U.S. 395, 409 (1953).

Of course, significant burdens are imposed by requiring obedience 
to court orders in all cases. The individual is forced to obey now and 
question later; such delay, however, is inherent in any system which 
does not wish to give a party an individual veto over the result.48 The 
delay and inconvenience involved here is substantially less than that 
where the validity of a statute is questioned, because absent the ability 
to collaterally attack statutes, the individual has virtually no redress for 
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infringement of rights.49 * * However, requiring obedience may perma
nently impair the party’s rights where the rapidity of events may mean 
that a later reversal is of little or no value.59 Thus, an automatic appli
cation of the collateral bar rule seems unwarranted, since the govern
mental interest in obtaining obedience is relatively constant regardless 
of the facts of the case, while the individual’s interest in being freed 
from an unlawful order varies greatly.

49 In such circumstances, the party is faced with the prospect of lobbying to have 
the law changed or bringing an equitable or declaratory action against the state seeking 
to invalidate the law. Neither alternative seems to be realistic. See Note, supra note 42, 
at 630.

so See Walker v. Birmingham, 388 U.S. 307, 331 (1967) (Warren, C.J., dissenting); 
Watt, The Divine Right of Government by Judiciary, 14 U. Chi. L. Rev. 409, 443 (1947).

61 See McKart v. United States, 395 U.S. 185 (1969).
52 See Note, supra note 42, at 640.
53 See 45 Texas L. Rev. 176, 181-82 (1966).
54 See note 62 infra and accompanying text.
55 The essentially inseparable nature of civil and criminal contempt has long been 

recognized. See Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 441 (1911). The 
fact that seeking obedience to a specific order involves vindication of the court’s au
thority can be seen from its inconsistency with the general equitable rule that specific

The Supreme Court has moved toward a more flexible approach in 
an analagous situation, collateral attack on administrative orders, con
cluding that the rule requiring exhaustion of administrative remedies 
must be balanced against the individual’s interest in having the issue 
correctly decided in order to avoid difficult and often lengthy adminis
trative procedures.81 A similar balancing approach should be used in 
determining the boundaries of the legitimate judicial interest in secur
ing obedience to court orders. An individual should escape punishment 
for violating an erroneous order if he can demonstrate that the restric
tion on his rights outweighs society’s interest in preserving orderly 
process; his defiance should be barred if he has other satisfactory rem
edies and the government has a significant interest in requiring com
pliance.52

Civil Contempt. Not only may judges compel obedience to
court orders through use of criminal contempt; but, more commonly, 
a judge can compel obedience through civil contempt. Although civil 
contempt has been praised as the least drastic power adequate to compel 
obedience,53 such a view underestimates the essentially punitive nature 
of civil contempt.54 Unless monetary damages would fail to provide 
adequate compensation for disobedience, the only justification for at
tempting to coerce specific action through civil contempt is to punish 
the contemnor for his disobedience.55
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Experience in civil law countries suggests that in most cases use of 
the contempt power to compel obedience to court orders is unnecessary 
because monetary damages adequately compensate the person injured 
by the violation.56 Monetary damages are preferable because they are 
more directly related to the injury. Where violation of a court order 
precludes effective relief, however, summary power to preserve those 
conditions which make relief possible must be retained. In such a case, 
a monetary judgment in favor of the injured party would be insufficient, 
and the initiation of a subsequent criminal action would do little to 
compensate the injured party. To deny courts the power to provide 
effective relief in such circumstances would be unfortunate; but the 
power must be carefully limited, and the sanction imposed should at
tempt only to enforce compliance, not to inflict punishment.57

action will not be granted where monetary damages are adequate. See W. De Funiak, 
Handbook of Modern Equity 5, 18 (2d ed. 1956). In most instances damages would 
be an adequate compensation to those injured by violation of a court order. See Note, 
Procedures for Trying Contempts in the Federal Courts, 73 Harv. L. Rev. 353, 355 
(1959). Thus, a fine or imprisonment measured by the extent of the contemnor’s will 
rather than the damage to the injured party’s interests should be viewed as punitive and 
beyond the legitimate interest of the court. See Peltelis, Legal Techniques and Political 
Ideologies: A Comparative Study, 41 Mich. L. Rev. 665, 673-74 (1943). But see In re 
Debs, 158 U.S 564, 596 (1895).

66 Most civil law courts do not have a contempt power, although those in France and 
the Swiss canton of Geneva use the astreinte, a punitive fine paid in lieu of obedience 
to the order. Even in these jurisdictions, however, the fine is never imposed as origi
nally declared. Rather, if disobedience persists, the fine is reduced so that it equals the 
injury caused by the violation and this amount is paid to the aggrieved party. See 
Pekelis, supra note 55, at 669-72.

57 There are many court orders the violation of which would not preclude effective 
relief. For example, ordering the production of documents should not be enforced 
through contempt; ordering a conclusive finding on the issue in favor of the party seek
ing production would be more effective.

58 See McCrone v. United States, 307 U.S. 61, 64-65 (1939).
59 Id.
60 See generally J. Oswald, supra note 11, at 6-9; Dobbs, supra note 6, at 235-49; 

Moskovitz, Contempt of Injunctions, Civil and Criminal, 43 Colum. L. Rev. 780, 785-98 
(1943). Where civil contempt is used to maintain order in the courtroom even this 
flimsy distinction disappears.

CONTEMPT AS A COMMON LAW CRIME

Criminal contempt can be seen as a vindication of the court’s author
ity by punishing those who have called that authority into question.58 
Civil contempt, on the other hand, is regarded as remedial rather than 
punitive, its purpose being to coerce compliance59 rather than to punish 
noncompliance. In short, criminal contempt is for the benefit of the 
state while civil contempt is for the benefit of the litigant.60 This theo
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retical distinction, however, should be of no significance in an analysis 
of the inherent power of a court to impose contempt sanctions, since 
civil contempt sanctions can be far more severe than those of criminal 
contempt.61 62

61 Since the contemnor “carries the keys of his prison in his own pocket,” a strong 
willed person could be imprisoned indefinitely through means of civil contempt. See 
In re Nevitt, 117 F. 448, 461 (8th Cir. 1902); Dobbs, supra note 6, at 232. Criminal con
tempt, on the other hand, is punished by defined sanctions which are limited by pro
cedural safeguards. See, e.g., Mayberry v. Pennsylvania, 400 U.S. 455 (1971); Bloom v. 
Illinois, 391 U.S. 94 (1968); Cheff v. Schnackenberg, 384 U.S. 373 (1966); 18 U.S.C, § 
402 (1970).

62 See Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 441 (1911). The distinc
tion of purpose becomes blurred when one considers that a suspended sentence, con
ditioned on future compliance, is at least as coercive as the imposition of a sentence 
with relief conditioned on future compliance.

63 See Dobbs, supra note 6, at 235-39.
64 Bullock Electric & Mfg. Co. v. Westinghouse Electric & Mfg. Co., 129 F. 105, 106 

(6th Cir. 1904); accord, In re Cardella, 47 Cal. App. 2d 329, 330, 117 P.2d 908, 909 (Dist. 
Ct. App. 1941); First Congregational Church v. Muscatine, 2 Iowa 69, 72 (1855). Civil 
contempt also appears to meet the criteria of punishment which were enunciated in 
contexts other than contempt—presence of affirmative disability, historical view as pun
ishment, necessity for scienter, aim of deterrence and retribution, concurrent treat
ment as a crime, the presence of alternative purposes, and the relation between those 
purposes and the sanction. See Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 
(1963); cf. United States v. Lovett, 328 U.S. 303 (1946) (permanent exclusion from 
government employment constitutes punishment).

65 See notes 91-148 infra and accompanying text.
66 J. Fox, supra note 1, at 1.
67 See United States v. Hudson, 11 U.S. (7 Cranch) 32 (1812).

Although the extent of the civil contempt sanction is measured by 
the resisting will of the contemnor and may fulfill purposes different 
from most criminal sanctions, it is nonetheless a punishment.82 Because 
it is possible for the same act to give rise to civil or criminal contempt 
or both,63 it is “immaterial to consider the distinction sometimes noticed 
between criminal and civil contempt, inasmuch as both kinds involve 
the vindication of the authority of the court. . . .” 64

Viewing the exercise of the contempt power as imposing punish
ment, it follows that, in the absence of a statutory offense,65 a court has 
power to punish contumacious conduct only where 1) it has power 
to punish common law crimes and 2) contempt constitutes a common 
law crime. There is no doubt that contempt is a common law offense;66 
however, the authority of a court to punish common law crimes is 
questionable.

Federal Prohibition of Common Law Crimes. Common law
offenses are in considerable disfavor and are prohibited in the federal 
system.67 The federal doctrine against common law crimes was first 
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enunciated in United States v. Hudson.™ Decided against a background 
of unsettled federal-state relations* 69 and based upon the Jeffersonian fear 
that unless limited to specific congressional enactments the federal courts 
would usurp the criminal jurisdiction of the states,70 Hudson is easily 
distinguishable from the issues involved in determining whether federal 
courts have inherent contempt powers and provides little support for 
the contention that there is no inherent power to punish for contempt. 
Indeed, Hudson is more often cited for its dictum concerning the ex
istence of the contempt power71 than for its holding concerning the 
federal prohibition on common law crimes.72

es Id.
69 See United States v. Coolidge, 25 F. Cas. 619 (No. 14,857) (C.C.D. Mass. 1813), 

rev’d, 14 U.S. (1 Wheat.) 415 (1816); United States v. Hammond, 26 F. Cas. 96 (No. 
15,293) (C.C.D.C. 1801).

70 See 2 W. Crosskey, Politics and the Constitution in the History of the United 
States 767-84 (1953); cf. Warren, New Light on the History of the Federal Judiciary 
Act of 11S9, 37 Harv. L. Rev. 49, 73 (1923).

7111 U.S. (7 Cranch) at 34 (dictum).
12 7d.
73 See Viereck v. United States, 318 U.S. 236, 245 (1943); United States v. Reese, 92 

U.S. 214, 216 (1875); Williams v. United States, 179 F.2d 644, 647 (5th Cir. 1950), 
aff’d, 341 U.S. 70 (1951).

74Morissette v. United States, 342 U.S. 246, 263 (1952); accord, Wilson v. United 
States, 77 F.2d 236, 239 (8th Cir. 1935), cert, denied, 295 U.S. 759 (1935).

75 See In re Winship, 397 U.S. 358, 380 n.9 (Black, J., dissenting) (Hudson cited in 
discussion of due process).

76 Local 1291, Int’l Longshoremen’s Ass’n v. Philadelphia Marine Trade Ass’n, 389 U.S. 
64, 76 (1967) (party not subject to contempt for violating an incomprehensible order).

The doctrine against common law crimes, however, has been strength
ened by later cases, which have held that in the absence of a criminal 
statute an individual is inadequately warned of proscribed conduct, 
therefore rendering criminal action against him impermissible.73 Fur
thermore, the Supreme Court has noted that “[tjhe spirit of the doctrine 
which denies to the federal judiciary power to create crimes forth
rightly admonishes that we should not enlarge the reach of enacted 
crimes by constituting them from anything less than the incriminating 
components contemplated by the words used in the statute.” 74 These 
decisions suggest, although they do not state, that prosecution in the 
absence of a statute would violate due process of law.75 In an analogous 
setting, the Supreme Court has observed that “[tjhe most fundamental 
postulates of our legal order forbid the imposition of a penalty for dis
obeying a command that defies comprehension.” 76 To the extent, then, 
that courts have developed a doctrine that one may not be punished 
unless the act was “a violation of a public law, either forbidding or 
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commanding it,” 77 the nonstatutory contempt power is subject to ques
tion because what constitutes contempt is almost incapable of defini
tion.78

77 United States v. Eaton, 144 U.S. 677, 687-88 (1892).
78 In some cases it is possible to classify as contemptuous those actions which defeat 

the court’s jurisdiction even though they do not violate a specific order. See Griffin v. 
County School Bd., 363 F.2d 206 (4th Cir.), cert, denied, 385 U.S. 960 (1966) (school 
board’s payment of funds for tuition of white students attending private schools is con
temptuous where lower court’s decision denying injunction against such payment has 
been appealed). Normally, however, the conduct must be contrary to a specific decree. 
See Ex -parte Buskirk, 72 F. 14 (4th Cir. 1896). If that directive is incomprehensible, 
violation does not constitute contempt. Local 1291, Int’l Longshoremen’s Ass’n V. Phila
delphia Marine Trade Ass’n, 389 U.S. 64 (1967). Accordingly, problems concerning 
inadequate warning arise almost exclusively from contempt sanctions which are imposed 
because of disruptive conduct.

79 Miller v. Knox, 132 Eng. Rep. 910, 916 (H.L. 1838).
80In re MacKnight, 11 Mont. 126, 135, 27 P. 336, 338 (1891).
si In re Merill, 88 N.J. Eq. 261, 267, 102 A. 400, 402 (Perog. Ct. 1917).
82 R. Goldfarb, supra note 1, at 1.
83 1 E. Livingston, supra note 1, at 263.
84 Dobbs, supra note 1, at 282-83.
85 See id. at 185.
88 Nelles, The Summary Power to Punish for Contempt, 31 Colum. L. Rev. 956, 957 

(1931).
87 Id. at 957-58.
88 See Radin, Freedom of Speech and Contempt of Court, 36 III. L. Rev. 599, 617 

(1942).

The Elements of Contempt. Contempt is said to include an
act “opposing or despising [the] justice or dignity” of a court,79 an 
act which is in “disregard of the authority of the court,” 80 or an act 
against “the integrity of the court;” 81 mere disrespect can also con
stitute contempt.82 Due to its nature, the standards for contempt depend 
largely upon the temper of the presiding judge.83

Although the process of inclusion and exclusion which characterizes 
most judge-made law normally results in increased clarity, such has not 
been the case with contempt. There are virtually no guidelines upon 
which to act. Since contempt situations confront judges only occasion
ally,84 it is not surprising that resort is made to generalities.85 * Further
more, the law of contempt often develops in cases in which “exaspera- 
ation tends to cloud judgments,” and which are virtually ex parte.™ 
Appellate decisions are infrequent, because the offending party’s safest 
and most economical course is to placate the judge by apology and 
submission.87 Thus, relying primarily upon the facts of each case in 
the absence of well-defined legal principles,88 the contempt power is 
exercised in each case as the perceived necessity arises, provided that 
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“there has been an interference, or a tendency to interfere with the 
administration of justice.” * 80 81 * * * * * * * 89

89 J. Oswald, supra note 11, at 6.
80 It cannot be too often emphasized that as basic a difference as any between 

our notions of law and those of legal systems not founded on Anglo-Ameri
can conceptions of liberty is that crimes must be defined by the legislature. 
The legislature does not meet this requirement by issuing a blank check to 
courts for their retrospective finding that some act done in the past comes 
within the contingencies and conflicts that inhere in ascertaining the con
tent of the fourteenth amendment by “the gradual process of judicial in
clusion and exclusion.” Davidson v. New Orleans, 96 U.S. 97, 104 (1877). 
Therefore, to subject to criminal punishment conduct that the court may 
eventually find to have been within the scope or the limitations of a legal 
doctrine underlying the decision is to satisfy the vital requirement for defi
niteness through an appearance of definiteness in the process of constitutional 
adjudication which every student of law knows not to comport with actu
ality.

Screws v. United States, 325 U.S. 91, 152-53 (1945) (Roberts, J., dissenting).
81 See Ala. Code tit. 13, § 5 (1958); Alaska Stat. 22.10.050, 22.15.100 (1971); Ariz.

Rev. Stat. Ann. § 12-861 (1956); Conn. Gen. Stat. Ann. § 51-33 (1958); D.C. Code Ann.
§§ 11-761, 11-982 (1967); III. Rev. Stat. ch. 38, 1-3 (1967); Kan. Stat. Ann. §§ 20-
1201 to 20-2107 (1964); N.M. Stat. Ann. § 16-1-2 (1953); Okla. Stat. Ann. tit. 21, §5
565, 566 (1951); R.I. Gen. Laws Ann. 5 8-8-23 (1956); S.C. Code Ann. § 15-231.1 (1962); 
S.D. Comp. Laws Ann. § 22-2-5 (1967); Tex. Rev. Civ. Stat. art. 1911a (1964); Vt. 
Stat. Ann. tit. 12, 121-23 (1958); Wis. Stat. Ann. § 295.81 (1958); Wyo. Stat. Ann.
§ 5-71 (1957) (by implication).

»2 See Ark. Stat. Ann. § 34-901 (1947); Cal. Penal Code § 166 (West 1970); Colo.
Rev. Stat. Ann. 5 37-1-15 (1963); Ga. Code Ann. §§ 24-104, 24-105 (1933); Hawaii 
Rev. Stat. » 729-1 to 729-5 (1968); Idaho Code § 7-601 (1947); Ind. Ann. Stat. 3-901 
to -905 (1968); Iowa Code Ann. § 655.2 (1950); La. Rev. Stat. Ann. § 13:4611 (1968);
Mich. Comp. Laws Ann. § 600.1701 (1968); Minn. Stat. Ann. §§ 588.01 to .03 (1947);
Mo. Ann. Stat. § 476.110 (1952); Mont. Rev. Codes Ann. § 93-9801 (1947); Neb. Rev. 
Stat. § 25-2121 (1964); Nev. Rev. Stat. § 22.010 (1958); N.J. Stat. Ann. § 2A:10-l
(1952); N.C. Gen. Stat. §§ 5-1 to 5-8 (1969); N.D. Cent. Code § 27-10-01 (1960); Ohio
Rev. Code Ann. § 2705.02 (Anderson 1967); Ore. Rev. Stat. § 33.010 (1967); Penn. 

The history of common law contempt makes clear that the judiciary 
has been unable to define what constitutes contempt. Such indefinite
ness makes it as unacceptable to hold an individual in contempt of court 
as to convict him for a nonstatutory offense. Legislatures may not con
stitutionally give courts authority which enables them to retrospectively 
write criminal law.90 Courts should also be unable to make the same 
delegation to themselves.

Statutory Contempt Power

Present statutes do not remedy the problems surrounding the con
tempt power. Most merely create the power, rather than define con
temptuous conduct;91 and those which attempt such definition do so 
only in the most general terms.92 Although a statute may rely on com



1972] Contempt 1527

mon law definition93 little assistance is provided because of the lack of 
a meaningful common law definition of contempt.

Stat. Ann. tit. 17, § 2041 (1962); Tenn. Code Ann. § 23-902 (1955); Utah Code Ann. 
§ 78-32-1 (1953); Va. Code Ann. § 18.1-292 (1960); Wash Rev. Code Ann. § 9.23.010 
(1961); W. Va. Code Ann. § 61-5-26 (1966); Wis. Stat. Ann. § 265.03 (1971).

93United States v. Turley, 352 U.S. 407 (1957).
94 While the requirement for specificity is normally applied to criminal statutes, it 

is also applicable to noncriminal statutes. See NAACP v. Button, 371 U.S. 415, 432-33 
(1963); Small Co. v. American Sugar Refining Co., 267 U.S. 233, 239 (1925). But see 
Levy Leasing Co. v. Siegel, 258 U.S. 242, 250 (1922). Because the due process clauses 
are not limited to penal deprivations of life, liberty, or property, applying the require
ment only to criminal statutes is unsound. See Collings, Unconstitutional Uncertainty— 
An Appraisal, 40 Cornell L. Rev. 195, 208 (1955); Note, Due Process Requirements 
of Definiteness in Statutes, 62 Harv. L. Rev. 77, 78 (1948). Nor are judicial decrees 
immune from requirements for specificity. See Local 1291, Int’l Longshoremen’s Ass’n 
v. Philadelphia Marine Trade Ass’n, 389 U.S. 64, 76 (1967).

95 See generally Collings, supra note 94; Note, The First Amendment Overbreadth 
Doctrine, 83 Harv. L. Rev. 844 (1970); Note, The Void-for-Vagueness Doctrine in the 
Supreme Court, 109 U. Pa. L. Rev. 67 (1961); 55 Cal. L. Rev. 549 (1967).

96 A determination of that degree of vagueness sufficient to raise a constitutional issue 
is subjective in nature. See Note, The Void-for-Vagueness Doctrine in the Supreme 
Court, 109 U. Pa. L. Rev. 67, 90 (1961). Undoubtedly, a measure of uncertainty is 
inescapable for “the law is full of instances where a man’s fate depends on his esti
mating rightly . . . .” Nash v. United States, 229 U.S. 373, 377 (1913). In most in
stances it is sufficient that the law outline a “danger zone” so that if one comes too 
close to the line and finds himself on the wrong side, he has only himself to blame. 
On the other hand, few would disagree that “a statute which either forbids or requires 
the doing of an act in terms so vague that men of common intelligence must necessarily 
guess at its meaning and differ as to its application, violates the first essential of due 
process . . . .” Connally v. General Constr. Co., 269 U.S. 385, 391 (1926).

Originally, the requirement for specificity was based not upon a clear constitutional 
footing, but on courts’ reluctance to clarify statutory language—an action which might 
violate the separation of powers doctrine. See Aigler, Legislation in Vague or General 
Terms, 10 Mich. L. Rev. 831, 835 (1923). Conversely, frequent invalidation of statutes 
may violate the separation of powers by continued judicial requirements that statutes 
be redrafted. Because the requirement for specificity affords them such great subjec
tive power, judges have been hesitant to apply it in invalidating statutes. They seek 
to avoid its use by finding sufficient specificity through construction, reading in scienter 
requirements, looking to external standards, and comparing the challenged statute to 

REQUIREMENT OF STATUTORY SPECIFICITY

The requirement of specificity in statutes94 is based upon the due 
process clauses of the fifth and fourteenth amendments and has devel
oped in two separate but closely related doctrines—void-for-vagueness 
and void-for-overbreadth.95

The void-for-vagueness doctrine represents the conviction that one 
may not be held accountable for violation of a law unless that law was 
sufficiently specific to adequately warn the defendant of the proscribed 
behavior.96 In other words, if a reasonable individual cannot determine 
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whether certain actions are prohibited, the statute violates due process 
of law.97 The void-for-overbreadth doctrine, primarily concerning first 
amendment cases, is somewhat different because rather than testing the 
adequacy of the warning, it focuses on the constitutional limits of legis
lative power. If a statute extends the reach of legislative power into 
areas constitutionally protected from regulation, it will be invalidated 
regardless of its specificity.98 To uphold an overly broad statute even 
when applied to conduct capable of regulation, however, is improper 
because it would tend to coerce an individual to refrain from pursuing 
protected conduct for fear of having sanctions imposed against him. 
Although courts may give a narrow interpretation to broad language, 
they are reluctant to do so, not only to avoid judicial legislating99 but 
also because such interpretation itself may create considerable uncer
tainty.100

other statutes—a “no-worse-than” approach. See Collings, supra note 94, at 223-32. See 
generally Todd v. United States, 158 U.S. 278 (1895); United States v. Brewer, 139 U.S. 
278 (1891).

97 United States v. Cohen Grocery Co., 255 U.S. 81, 89 (1921); Collings, supra note 
94, at 197; 55 Cal. L. Rev. 549, 553-54 (1967).

98 See Collings, supra note 94, at 218. See also Zwickler v. Koota, 389 U.S. 241, 249-50 
(1967); Cox v. Louisiana, 379 U.S. 536, 551-52 (1965). A distinction can be drawn be
tween “specific overbreadth”—a statute regulating specific conduct which is constitu
tionally protected—and “general overbreadth”—a statute regulating unprotected con
duct but in terms which also apply to protected behavior. 55 Cal. L. Rev. 549, 554 
(1967). However, the distinction seems of little use because the important considera
tion is whether the protected activity is likely to be inhibited. See generally Note, The 
First Amendment Overbreadth Doctrine, 88 Harv. L. Rev. 844 (1970); Note, supra note 
96, at 75-85.

99 See United States v. Reese, 92 U.S. 214, 221 (1875).
100 Aptheker v. Secretary of State, 378 U.S. 500, 514-16 (1964); see Comment, Judicial 

Rewriting oj Overbroad Statutes: Protecting the Freedom of Association from Scales 
to Robel, 57 Cal. L. Rev. 240, 248, 253-54 (1969).

101 Note, supra note 96.
i'02 Cox v. Louisiana, 379 U.S. 536, 551 (1965).
103See Zwickler v. Koota, 389 U.S. 241, 257 (1967) (Harlan, J., concurring); Keyish- 

ian v. Board of Regents, 385 U.S. 589, 603-04 (1967).

These doctrines have been less than distinct, having been called an 
“infinitely parallel contrariety.” 101 For example, the Supreme Court 
has invalidated one statute because it was “unconstitutionally vague in 
its overly broad scope.” 102 Other cases also have demonstrated that the 
difference between an unconstitutionally vague and an unconstitu
tionally broad statute may be more apparent than real.103 This con
fusion led one commentator to conclude that the decisions could be 
explained less as a doctrine ordering the relationship between statutory 
law and the potential offender “than as a practical instrument mediating 
between, on the one hand, all of the organs of public coercion of a state 
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and, on the other, the institution of federal protection of the individual’s 
private interests.” 104 These doctrines also have been seen as creating 
“an insulating bufferzone of added protection at the peripheries of sev
eral of the Bill of Rights freedoms.” 105 Under this thesis, a statute will 
be invalidated if it is drawn in such a way that activities which are 
protected are likely to be inhibited, regardless of whether the chilling 
effect stems from the statute’s vagueness or overbreadth.106

104 Note, supra note 96, at 81.
iob id. at 75.
io® The importance with which the right is held will determine the breadth of the 

insulating buffer zone. There is no reason to limit it to the first amendment or to those 
rights expressly enumerated in the Constitution. See United States v. Vuitch, 305 F. 
Supp. 1032 (D.D.C. 1969), rev’d on other grounds, 402 U.S. 62 (1971) (woman’s right 
to liberty and privacy may extend to the removal of an unwanted child); accord, 
People v. Belous, 71 Cal. 2d 954, 458 P.2d 194, 80 Cal. Rptr. 354 (1969), cert, denied, 
397 U.S. 915 (1970).

lot 18 U.S.C. § 401 (1970). See also 18 U.S.C. § 402 (1970).
108 In discussing the federal contempt statute in United States v. Seale, the court 

defined misbehavior as “conduct inappropriate to the particular role of the actor, be he 
judge, juror, party, witness, counsel or spectator.” 40 U.S.L.W. 2782, 2783 (7th Cir. 
May 11, 1972). Although the court read a requirement of wrongful intent into the 
statute—a requirement that is far from settled, the standard is still so vague that it gives 
little guidance to the potential offender.

io® See Dobbs, supra note 6, at 283; cf. Viereck v. United States, 318 U.S. 236, 245 
(1943) (“Men are not subjected to criminal punishment because their conduct offends 
our patriotic emotions or thwarts a general purpose . . . .”). But see Commonwealth 

THE LACK OF SPECIFICITY IN CONTEMPT STATUTES

Contempt Statutes and Vagueness. Whichever approach is taken
to these constitutional uncertainty doctrines, contempt statutes do not 
pass muster. In terms of vagueness, the statutes do little more to clarify 
and give warning than the common law term itself. The federal statute, 
which is typical of many state statutes, provides that a federal court 
shall have the discretionary power to punish by fine or imprisonment 
contempt of its authority in three situations—1) misbehavior of any 
person in the court’s presence or “so near thereto as to obstruct the 
administration of justice;” 2) misbehavior of any of its officers in their 
official transactions; and 3) disobedience or resistance to a lawful court 
writ, order, or decree.107 This statute fails to provide sufficient clarifi
cation, since it does not attempt to define contemptuous acts. To say that 
courts may punish only those contempts which are “misbehaviors” ob
structing the administration of justice provides the contemnor with 
little more warning than he would have in the statute’s absence.108 One 
can hardly imagine that a statute prohibiting misbehavior which inter
feres with the rights of others would be constitutional,109 yet contempt 
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statutes are only slightly more precise. They allow a judge to write 
contempt law on a case-by-case basis, and they should therefore be held 
unconstitutionally vague.110 However, contempt statutes which specify 
that violation of court orders are punishable stand on a different footing, 
since the order will provide the needed warning as to what constitutes 
the prohibited conduct.111

v. Branch, 207 Pa. Super. 137, 143, 215 A.2d 392, 395 (1965) (common law broad 
enough so that acts injurious to public are indictable).

110 See note 90 supra.
111 This assumes of course that the court order is sufficiently specific to give notice 

of the prohibited conduct. See Local 1291, Int’l Longshoremen’s Ass’n v. Philadelphia 
Marine Trade Ass’n, 389 U.S. 64 (1967). Closely related to the vagueness doctrine is the 
argument that those statutes which fail to provide penalties for contempt should be 
invalid. Cf. United States v. Evans, 333 U.S. 483, 495 (1948) (judicially created penalty 
would violate separation of powers).

us See notes 92-100 supra and accompanying text.
113 “Congress shall make no law . . . abridging the freedom of speech . . . .” U.S. 

Const, amend. I.
114 “In all criminal prosecutions, the accused shall enjoy the right ... to be con

fronted with the witnesses against him . . . and to have the Assistance of Counsel for 
his defense.” U.S. Const, amend. VI.

115 See Kunz v. New York, 340 U.S. 290 (1951).
US See Tinker v. Des Moines Community School Dist., 393 U.S. 503 (1969); Cox v. 

Louisiana, 379 U.S. 536 (1965).
117 Bridges v. California, 314 U.S. 252, 263 (1941). Compare Brandenburg v. Ohio, 395 

U.S. 444 (1969) and Dombrowski v. Pfister, 380 U.S. 479 (1965) with Dennis v. United 
States, 341 U.S. 494 (1951) and Schenck v. United States, 249 U.S. 47 (1919). See also 
Deutsch, Liberty of Expression and Contempt of Court, 27 Minn. L. Rev. 296, 308-10 
(1943); Radin, Freedom of Speech, 36 III. L. Rev. 599, 610-11 (1942).

The use of standards developed in regard to politically dissenting speech seems appro
priate in the contempt context, since most contemptuous remarks constitute an attack 
upon the authority of the court. See generally A. Cox, The Warren Court 92-113 
(1968); A. Meiklejohn, Free Speech and Its Relation to Self-Government (1948).

118 See NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 463 (1958).
119See generally Bridges v. California, 314 U.S. 252, 260-61 (1941).

Contempt Statutes and Overbreadth. To apply the overbreadth
doctrine to the contempt statutes, one must first find an area of activ
ity which is beyond the scope of legislative regulation.112 Such a pro
tected area arises from the first113 and sixth114 amendments. The first 
amendment protects speech115 and speech-related activities116 from legis
lative abridgement unless the threat to the government is “extremely 
serious and the degree of imminence extremely high.” 117 This “high 
degree of need” test should also apply where the body threatened is 
a court,118 especially where the offending conduct is regulated by such 
a general and undefined concept as contempt.119 Symbolic expression 
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or essentially communicative acts which occur in the courtroom120 
should receive the same protection which normal speech enjoys.121

120 Gestures in the courtroom and picketing near the courthouse may constitute 
contempt. See In re Hennis, 6 N.C. App. 683, 171 SJE.2d 211 (Ct. App. 1969), rev’d 
on other grounds, 216 N.C. 571, 173 SJE.2d 785 (1970); 6 Wake Forest Intr. L. Rev. 
491 (1970).

121 Cf. California Motor Transport Co. v. Trucking, Unlimited, 404 U.S. 508 (1972).
122 See notes 91-92 supra.
123 See In re Hallinan, 71 Cal. 2d 1179, 1181 n.2, 459 P.2d 255, 256 n.2, 81 Cal. Rptr. 

1, 2n.2 (1969).
124 See Chula v. Superior Ct., 57 Cal. 2d 199, 368 P.2d 107, 18 Cal. Rptr. 507 (1962).
125 See Dobbs, supra note 6, at 201 n.70.
126 See United States v. Schiffer, 351 F.2d 91, 93 (6th Cir.), cert, denied, 384 U.S. 

1003 (1965) (attorney classifying trial as “drum head court martial” and “a star cham
ber proceeding” held contemptuous per se); Maclnnis v. United States, 191 F.2d 157, 
159 (9th Cir. 1951), cert, denied, 342 U.S. 953 (1952) (attorney telling judge he should 
be ashamed of himself and should cite himself for misconduct held contemptuous per 
se). See also Dobbs, supra note 6, at 206. One commentator, however, indicates that 
“even a slight indication of disrespect or a slight disorder in the court’s presence . . . 
is a substantial interference with [the court] and an impairment of justice.” Radin, 
supra note 117, at 610.

i27See generally Sacher v. United States, 343 U.S. 1, 9 (1952) (dictum).
128 Comment, Controlling Lawyers by Bar Associations and Courts, 5 Harv. Civ. 

Rights—Civ. Lib. L. Rev. 301, 391 (1970).
129 1 E. Livingston, supra note 1, at 260.
130 Comment, supra note 128, at 391.
181 The Supreme Court has been reluctant to rewrite overly broad statutes. See 

This analysis suggests that contempt statutes are unconstitutional 
because of their overbreadth. Conduct which cannot meet the require
ment enunciated in Bridges v. California of an extremely high im
minence of extremely serious evil falls within the prohibition of con
tempt statutes.122 Insults,123 the tardiness of an attorney,124 and an 
individual’s dress125 have all been punished as contempt, even though 
it is inconceivable that such conduct could be punished outside a court
room, or that it could pose an appreciable threat to the administration 
of justice.126 Theoretically, criticism of a judge, respectfully made, 
is not contemptuous;127 but if it is stated in an insulting manner, one 
may find himself held in contempt. Since judgments concerning de
meanor are highly personal and virtually impossible for a higher court 
to review,128 one must gauge his speech by the judge’s discretion.129 
As a result, it is possible that “courts will confuse a perfectly proper 
argument with a disrespectful one and punish the former as if it were 
the latter.” 130 The first amendment demands more precision.

Although some contempts, such as constant disruption of courtroopi 
proceedings, may not be protected by the first amendment, it is difficult 
to imagine how a court could rewrite existing contempt statutes so that 
they would be inapplicable to protected conduct;131 and at the same 
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time, the chilling effect which such statutes impose upon legitimate 
conduct requires that they be held unconstitutional.132 Other forms 
of contempt such as violation of court orders do not necessarily raise 
first amendment considerations, and, assuming a statute were severable,133 
such portions would not be invalid because of overbreadth.

Aptheker v. Secretary of State, 378 U.S. 500 (1964). See generally Frantz, The First 
Amendment in the Balance, 71 Yale L.J. 1424 (1962). Not only is rewriting of an 
overboard statute an inappropriate court function, but the experience in the contempt 
context suggests that the courts are incapable of narrowing the offense with any degree 
of clarity. Therefore, because there is little justification for such action, there should 
be no presumption of constitutionality. Cf. Comment, supra note 100, at 256.

132 Cf. Cox v. Louisiana, 379 US. 536 (1965).
133 The federal statute, for example, authorizes contempt sanctions for violations 

of court orders in a separately enumerated paragraph. 18 U.S.C. §5 401-02 (1970).
134 Although most overbreadth decisions involve first amendment freedoms, there is 

no reason to limit the analysis to that area of law. See Aptheker v. Secretary of State, 
378 U.S. 500 (1964); United States v. Vuitch, 305 F. Supp. 1032 (DD.C. 1969), rev’d 
on other grounds, 402 U.S. 62 (1971) (anti-abortion statute). Although resting its 
decision primarily on the vagueness prohibition, the district court in Vuitch was greatly 
influenced by the nature of the conduct regulated which involved “significant consti
tutional rights.” See id. at 1034; 4 Suffolk U.L. Rev. 920 (1970). In its reversal, the 
Supreme Court took a more traditional approach and concluded that the term “health” 
was not unconstitutionally vague in light of subsequent decisions interpreting the 
statute. 402 U.S. at 71-72.

138 See Pointer v. Texas, 380 U.S. 400 (1965).
136 See Gideon v. Wainwright, 372 U.S. 335 (1963).
137 See Stovall v. Denno, 388 U.S. 293 (1967); Gilbert v. California, 388 U.S. 263 

(1967); United States v. Wade, 388 U.S. 218 (1967). Compare Miranda v. Arizona, 386 
U.S. 436 (1966) and Escobedo v. Illinois, 378 U.S. 478 (1964) with Harris v. New 
York, 401 U.S. 222 (1971).

138 See Gideon v. Wainwright, 372 U.S. 335 (1963).
139 See Bruton v. United States, 391 U.S. 123 (1968).
14« Comment, supra note 128, at 386; see 1 E. Livingston, supra note 1, at 260.
141 ABA Code of Professional Responsibility No. 7.

Other Grounds of Vagueness. In criminal cases, the sixth
amendment also offers an adequate basis for finding a protected area 
upon which contempt statutes infringe.134 Its requirements of confron
tation, including the right of cross examination135 and the right to effec
tive counsel,136 combine to create a general requirement for a fair trial.137 
Just as this right may not be undermined by the failure to provide 
counsel138 or the inadequacy of the right to cross examine,139 so too 
should it be protected from forcing a defendant or his attorney to 
choose between “half-hearted advocacy and contempt of court.” 140 
Although the need for zealous advocacy has been recognized,141 and 
arguments can constitute contempt only if they “create an obstruction 
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which blocks the judge in the performance of his judicial duty,” 142 
cases have clearly indicated that the contempt power has a chilling 
effect upon the exercise of sixth amendment rights.143 Even where the 
individual’s conduct is not contemptuous, it is in his best interests to 
refrain from any conduct arguably contemptous, since the long process 
of vindication through appeal is generally not worth the price.144 Con
tempt which arises from violation of court orders should not raise sixth 
amendment difficulties. If counsel has been given ample opportunity 
to argue the point, securing obedience to the court’s decision is justi
fiable, because most errors can be corrected on appeal.145 *

142In re McConnell, 370 U.S. 230, 236 (1962); see In re Dellinger, 40 U.S.L.W. 2783 
(7th Cir. May 11, 1972).

143 Contempt citations following “political” trials generally make it far more difficult 
for subsequent defendants to secure adequate representation. This was true of the 
Zenger trial, the Communist espionage cases of the 1950’s, and the conspiracy prose
cutions of the 1970’s. See Comment, supra note 128, at 301-14, 329-33, 385; Harper, 
Loyalty and Lawyers, 11 Law. Guild Rev. 205 (1951). More than the threat of con
tempt sanctions, however, can affect the willingness of an attorney to take unpopular 
cases. Loss of income, disbarment proceedings, and alienation from other members of 
the profession may readily follow from effective advocacy of unpopular causes. 
Comment, supra note 128, at 301-33. Nonetheless, contempt probably poses the most 
serious threat. It provides the least likelihood of ultimate vindication, and the swiftness 
of its imposition makes the potential costs of vigorous advocacy more apparent. Thus 
it not only deters a lawyer from taking a case, but it also has a great impact upon the 
trial should he become involved.

144 See Nelles, supra note 86, at 957-58.
145 See Note, supra note 42.
143 See notes 101-106 supra and accompanying text.
147 The buffer-zone analysis suggests that the doctrine applies to all governmental 

actions, not just those which occur through written law. See Note, supra note 96, at 81.
148 Sufficient breathing space can be provided in either of two ways. First, the lan

guage of the regulation can be clearly drawn so that, even though it comes close to 
regulating protected conduct, its limitations are clear enough to ensure that no one 
will refrain from exercising his constitutional rights. Second, the area of regulated 
conduct can be sufficiently narrow so that even though it is vague, protected conduct 
is clearly not regulated by it, and no one will refrain from its exercise.

The view that vagueness-overbreadth decisions create a buffer zone 
around individual rights148 also leads to the conclusion that contempt 
statutes should be invalidated. The need for protected advocacy de
rived from the first and sixth amendments suggests that any govern
mental147 regulation in this area must be sufficiently precise or suffi
ciently narrow that the protected conduct will not be inhibited.148 As 
has been shown, existing statutes do not meet this requirement and 
should thus be held unconstitutional.

Conclusion

The immediate conclusion of the foregoing discussion is that most 



1534 The Georgetown Law Journal [Vol. 60:1513

exercises of the contempt power should be declared unconstitutional 
as violative of either the first, fifth, sixth, or fourteenth amendments.149 
It is doubtful, however, that the judiciary will impose limitations on 
its use of the power; but even if courts are unwilling to restrict them
selves, remedial legislation would not unduly infringe upon the proper 
powers of a court.150 This is not to say, however, that judges should 
be left powerless to command order in their courtrooms or obedience 
to their decisions. An appropriate statute would recognize the legitimate 
needs of a judge and give him power commensurate with those needs151 
but should not give him the power to punish.

149 Imposition of contempt sanctions for violations of some court orders should not 
be considered unconstitutional. See note 111 supra and accompanying text.

iso The judicial contempt power is subject to legislative regulation. See Michaelson 
v. United States ex rel. Chicago, St. P., M. & O. Ry., 266 U.S. 42, 65-67 (1924).

161 The power should be the least amount which can meet these needs. Cf. Aptheker 
v. Secretary of State, 378 U.S. 500, 508 (1964); NAACP v. Alabama ex rel. Flowers, 
377 U.S. 288, 307-08 (1964); Robinson v. California, 370 U.S. 660, 677-78 (1962) (Douglas, 
J., concurring); Shelton v. Tucker, 364 U.S. 479, 488 (1960); Anderson v. Dunn, 19 
U.S. (6 Wheat.) 204,230-31 (1821).

152 It should be noted that this provision would have to be more specific than it is 
in present contempt statutes to avoid the constitutional infirmities discussed above.

153See Illinois v. Allen, 397 U.S. 337 (1970). But see Tigar, The Supreme Court, 
1969 Term, Forward: Waiver of Constitutional Rights: Disquiet in the Citadel, 84 
Harv. L. Rev. 1 (1970). Since the sixth amendment applies only to criminal cases there 
is no specific bar to exclusion in civil cases.

184 U. S. Const, amend. VII.

In simple form, such a statute should provide a judge with several 
powers. First, the judge would be able to exclude those from his court
room who, through their speech or actions, disrupt the judicial pro
ceeding.152 Where the disrupting person is a party or his counsel this 
power should be used sparingly; if its exercise is necessary, it is most 
likely that a mistrial would be appropriate, although an individual should 
not be permitted to disrupt his way to freedom. Continued disruptions 
may be viewed as a waiver of the right to be present at one’s trial, and 
thus the individual may constitutionally be excluded.153

The judge would also be given the power to award damages to those 
who are injured as a result of violation of a judicial decree. Although 
a jury trial might be desirable in such situations, its availability would 
provide a new and very effective mechanism for dilatory tactics. How
ever, since the right to a jury trial in civil cases is based upon the right 
at common law,154 which dealt with disobedience by contempt, there 
should be no constitutional infirmity in such a plan.

The judge could also impose coercive contempt sanctions against 
a person who violates a court order where such violation would pre-
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dude effective relief. There is obviously considerable ambiguity in 
the requirement that effective relief must be precluded; however, an 
individual who violates a court order knows that he may be subject 
to civil damages or criminal prosecution. The ambiguity, therefore, 
is not whether the conduct is proscribed, but what the sanction will be, 
and thus should not raise constitutional difficulties, assuming the order 
itself is not vague.

Finally, the judiciary should have power to impose criminal penalties 
for conduct which interferes with the administration of justice, in
cluding disruptions of judicial proceedings and disobedience to judicial 
orders. Such criminal prosecutions would be brought in the normal 
manner, with full procedural rights accorded to the accused.155

155 Many argue that requiring a full trial for actions now punishable by contempt 
would unduly embarrass and burden the judiciary. See American College ok Trial 
Lawyers, supra note 15, at 12-14. This increased burden, however, may be an advan
tage since it will undoubtedly result in fewer criminal sanctions being imposed against 
contemnors. A review of contemporary contempt cases leaves one with the clear im
pression that many, if not most, could be justified only by a retributive theory of 
punishment which generally has been discredited. See Burger, No Man is an Island, 
56 A.BA.J. 325 (1970); 48 Tex. L. Rev. 1198, 1204-05 (1970). The high number of 
reversals or reductions of sentences in contempt cases only confirms the view that 
justice would be better served if imposition of punishment were less frequent. More
over, when the efficiency of the entire judicial system is considered, requiring a trial may 
not be that great a burden. Presently, appellate courts spend a disproportionate amount 
of time reviewing inherently suspect contempt convictions which would be reduced if 
there had been a full trial. Note, Summary Punishment for Contempt: A Suggestion 
that Due Process Requires Notice and Hearing Before an Independent Tribunal, 39 
S. Cal. L. Rev. 463, 468, n.38 (1966).

156 The Appendix contains a draft of such a statute. See R. Goldfarb, supra note 1, 
at 301-03; Dobbs, supra note 6, at 247 (discussion of contempt power legislation). See 
also E. Livingston, A System of Penal Law for the State of Louisiana 394-95 (1833).

Such a statute156 should provide a court with ample power to fulfill 
its functions. It would be more specific than existing statutes, and, by 
limiting a judge’s power to that which is sufficient to meet his legitimate 
needs, it would eliminate many of the objections which can be levelled 
against the current contempt power.
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APPENDIX

Section 1. All courts of general jurisdiction shall have control of their 
courtrooms, and any person who disrupts or disturbs proceedings there
in may be summarily excluded.

Section 2. All courts of general jurisdiction shall have power to award 
damages against any person who shall disobey or resist any lawful 
writ, process, order, decree, or command of said court and in favor of 
any individual injured thereby; Provided that such damages may not 
be awarded where it is demonstrated by a preponderance of the evidence 
that such writ, process, order, decree, or command was erroneous and 
obedience to it would have caused immediate and irreparable injury. 
In no event shall the damages so awarded exceed actual damages.

Section 3. All courts of general jurisdiction shall have power to impose 
coercive contempt sanctions against any person who shall disobey or 
resist any lawful writ, process, order, decree, or command of said court 
where such disobedience or resistance would preclude effective relief 
in the case before the court; Provided that such sanctions may not be 
imposed where it is demonstrated by a preponderance of the evidence 
that such writ, process, order, decree, or command was erroneous and 
obedience to it would have caused immediate and irreparable injury.

Section 4. Any person who shall act, or fail to act in accordance with 
a specific judicial order in such a way that he willfully causes a substan
tial interference with the administration of justice shall be guilty of a 
misdemeanor and shall be punishable by a fine of up to 5100 or im
prisonment of 30 days in jail, or both; Provided that such punishment 
is imposed only after prosecution under due process of law.
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COMMENTS
TOWARD ARTISTIC INTEGRITY: 
IMPLEMENTING MORAL RIGHT 

THROUGH EXTENSION OF EXISTING 
AMERICAN LEGAL DOCTRINES

If Shakespeare wrote Hamlet in America today, his publisher could 
prevent the public from ever learning the playwright’s name or hearing 
the immortal words, “To be or not to be.” 1 Commercial expedience 
might well dictate additional use of those “incestuous sheets” or re
quire Hamlet to succeed to his rightful throne. Only by bargaining 
for the right to be acknowledged as the author of his work or for the 
right to approve the final script could Shakespeare prevent such dis
tortion of his work. Unfortunately the commençai bargaining arena 
is continuously shrinking around the author. While writers struggle 
to expand their rights, publishers continually revise standard purchase 
contracts, feverishly garnering these rights like farmers at harvest. 
Recent years have been a season of plenty for them,2 since authors are 
among the most vulnerable of negotiators.3

1 W. Shakespeare, The Tragedy of Hamlet Prince of Denmark, act III, sc. 1, at 74 
(2d ed. Kittredge ed. 1967).

2 As an indication of the producers’ success, examine the following standard granting 
clause:

Author agrees that Producer shall have the unlimited right to vary, change, 
alter, modify, add to and/or delete from the Property and change the 
sequence thereof and the characters and the description of characters. . . . 
Author hereby waives the benefits of any Provision of law known as “droit 
moral” . . . and agrees not to institute . . . any . . . lawsuit . . . [for] 
defamation or mutilation of the Property.

Berman & Rosenthal, Screen Credit and the Law, 9 U.C.LA..L. Rev. 156, 187 (1962).
SB. Ringer, Copyright Law Revision Study No. 31, at 188, 189 (1960) (prepared 

for the Subcomm, on Patents, Trademarks, and Copyrights of the Senate Comm, on 
the Judiciary pursuant to S. Res. 240, 86th Cong., 2d Sess. (I960)). The study points out 
that an author requires special consideration in contractual dealings because at the time 
when most copyright bargains are made, the value of the author’s work is unascertainable.

4 Berne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886, 
amended, Additional Act and Declaration, May 4, 1896 (Paris), revised, Nov. 13, 1908 
(Berlin), amended, Additional Protocol to the Revised Berne Convention of 1908, Mar. 
20, 1914 (Berne), revised, June 2, 1928 (Rome), revised, June 26, 1948 (Brussels), 
revised, July 14,1967 (Stockholm).

Shakespeare would not have such problems in France, Germany, 
Italy, Switzerland, or in any member country of the Berne Conven
tion.4 Each of these countries has mechanisms by which an author can 

[ 1539 ]
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both insist upon receiving credit for his work and protect it from dis
tortion. Common to these mechanisms are the interests constituting 
“moral right.”

The Doctrine of Moral Right

As moral right evolved in French courts, it encompassed a wide 
variety of rights.® Today, the moral right provisions of French law5 6 
and the Berne Convention7 narrow the scope of the doctrine to focus 
on two critical rights—the right of paternity and the right to integrity 
of the work.

5 Besides the paternity right and the right of integrity of the work, moral right under 
classical French theory includes the right to create a work, the right to publish a work, 
the right to withdraw a published work from sale, the right to prevent excessive criticism 
of a work, and the right to prevent any other violation of the author’s reputation. See 
Strauss, The Moral Right of the Author, 4 Am. J. Comp. L. 506, 511-14 (1955).

6 Decree of March 14, 1957, [1957] J.O. 2723; Decree of April 19, 1957, [1957] J.O. 
4143.

7 Berne Convention for the Protection of Literary and Artistic Works, June 26, 1948 
(Brussels) art. 6(2), reprinted in 11 UNESCO Copyright 114 (1948).

(1) Independently of the author’s economic rights, and even after the transfer 
of the said rights, the author shall have the right to claim authorship of the 
work and to object to any distortion, mutilation or other modification of, 
or other derogatory action in relation to said work, which would be prejudi
cial to his honor or reputation.
(2) The rights granted to the author in accordance with the preceding 
paragraph shall, after his death, be maintained, at least until the expiry of 
the economic rights, and shall be exercisable by the persons or institutions 
authorized by the legislation in the country where the protection is claimed.

8 Compare Strauss, supra note 5, at 508 with Granz v. Harris, 198 F.2d 585, 589 (2d 
Cir. 1952) (Frank, J., concurring) (unfair competition) and Kerby v. Hal Roach 
Studios, Inc., 53 Cal. App. 2d 207, 127 P.2d 577 (Dist. Ct. App. 1942) (right to 
privacy) and Ben-Oliel v. Press Publishing Co., 251 N.Y. 250, 255, 167 N.E. 432, 434 
(1929) (defamation) and Metropolitan Opera Ass’n v. Wagner-Nichols Recorder 
Corp., 199 Mise. 786, 101 N.Y.S.2d 483 (Sup. Ct. 1950), aff'd per curiam, 279 App. 
Div. 633, 107 N.Y.S.2d 795 (1951), motion for leave to appeal denied, 279 App. Div. 
790, 110 N.Y.S.2d 282 (1952) (unfair competition). See also Yameta Co. v. Capitol 
Records, Inc, 279 F. Supp. 582 (S.D.N.Y.), rev'd on other grounds, 393 F.2d 91 (2d 
Cir. 1968) (recording misrepresented as featuring Jimi Hendrix held violative of the 
Lanham Act § 43(a), 15 U.S.C. § 1125(a) (1970)); Curwood v. Affiliated Distributors, 
Inc, 283 F. 219, 222 (S.D.N.Y. 1922).

The author’s moral right of paternity protects him in three situations. 
First, he may prevent his name’s association with a work he did not 
create. By comparison, American writers and artists are afforded such 
protection through the law of defamation, privacy, and unfair compe
tition.8 Second, the author may oppose attribution of his own work to 
another. In the United States, this right is protected by laws against 
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unfair competition.9 Third, the author may insist upon recognition as 
the creator of his work. An American author does not have this right 
unless he successfully bargains for it in contractual negotiations.10

* Compare Strauss, supra note 5, at 508 with Fisher v. Star Co. 231 N.Y. 414, 132 N.E. 
133, cert, denied, 257 U.S. 654 (1921). Fisher was the creator of the “Mutt and Jeff” 
comic strip in San Francisco. When a New York newspaper hired an artist to produce 
a strip entitled “Mutt and Jeff,” Fisher sued to enjoin publication of the strip on the 
ground of unfair competition. The court, in granting the injunction, explained the 
essence of the unfair competition:

If appellant’s employees can so imitate the work of the respondent that the 
admirers of “Mutt and Jeff” will purchase the papers containing the imita
tions of the respondent’s work, it may result in the public tiring of the 
“Mutt and Jeff” cartoons by reason of inferior imitations or otherwise, and 
in any case in financial damage to respondent and an unfair appropriation 
of his skill and the celebrity acquired by him in originating, producing and 
maintaining the characters and figures so as to continue the demand for 
further cartoons in which they appear.

231 N.Y. at 433, 132 N.E. at 139. The court also recognized the general principle that 
“[n]o person should be permitted to pass off as his own the thought and works of 
another.” Id.

io Compare Strauss, supra note 5, at 508 with Granz v. Harris, 198 F.2d 585, 588 
(2d Cir. 1952) and Vargas v. Esquire, Inc., 164 F2d 522, 525 (7th Cir. 1947), cert, denied, 
335 U.S. 813 (1948) and Lake v. Universal Pictures Co., 95 F. Supp. 768 (S.D. Cal. 
1950). But see Harms, Inc. v. Tops Music Enterprises, Inc., 160 F. Supp. 77, 83 (S.D. 
Cal. 1958) (dicta) (publisher may not omit the name of a work’s creator unless he is 
expressly granted the right to do so). Melville Nimmer notes that the dicta in Harms 
is “inaccurate in that under the reported cases it is the author who must reserve the 
right to receive credit by contract, not the purchaser who must obtain contractual 
immunity from the obligation to give credit.” M. Nimmer, Nimmer on Copyright 
§ 110.5 (1971).

u See Strauss, supra note 5, at 509-10, 516.
12 Once the publisher has agreed to publish a work acknowledging its creator, he 

may not distort the work. Such an act would commit the tort of defamation or of 
unfair competition. See note 55 infra and accompanying text.

18 Generally, if an author does not have the bargaining power to contract for the 
right to receive credit for the work, he is certainly in no position to assure himself 
the right to approve the final script. In rare cases, authors have been able to contract 
for the right to assure a large degree of control. See Royle v. Dillingham, 53 Misc. 383, 
104 N.Y.S. 783 (Sup. Ct. 1907); Herne v. Lieber, 73 App. Div. 194, 76 N.Y.S. 762 (1902). 

The second critical element of moral right, the right to integrity of 
the work, enables the author to prevent alteration of his work without 
his consent.11 In France, the producer or publisher who purchases 
literary property implicitly promises to reproduce the work faithfully 
once he agrees to exploit it. In the United States, the publisher or pro
ducer who purchases a copyright has no duty to preserve the integrity 
of the work. Only if the author successfuly bargained for the right 
to be acknowledged as the creator of his work12 or for the right to give 
final approval to the finished script13 can he protect his work by re
course to actions for defamation, privacy, or breach of contract.
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American Copyright Law

It is not accidental that in America preference is given to the owner 
of literary property at the expense of the author. The United States 
copyright law14 is the offspring of the Statute of Anne,15 the primary 
purpose of which was to protect London publishers from would-be 
Scottish competitors.16 As a result, American copyright law has been 
termed an “owner’s statute and not an author’s statute.” 17 The tilted 
scale has never been levelled by weight of statutory revision, judicial 
recognition of the doctrine of moral right,18 or adoption of the Berne 
Convention.19 Left with no other recourse, the author is forced to 

It should be noted that even when a contract provides that no material alterations, 
deletions, or additions be made without the author’s consent, it does not prevent a 
producer from making such insignificant changes as are necessary to adapt the work 
to a different medium. See Edgar Rice Burroughs, Inc. v. Metro-Goldwyn-Mayer, Inc., 
205 Cal. App. 2d 441, 448, 23 Cal. Rptr. 14, 18 (Dist. Ct. App. 1962).

14 17 U.S.C. H 1-216 (1970).
is An Act for the Encouragement of Learning, by vesting the copies of Printed 

Books in the Authors or Purchasers of such Copies during the Times therein mentioned, 
8 Anne, c. 19 (1709). It is interesting to note that over the past century English copy
right law has been revised twice, once in 1911 and once in 1956. The Copyright Act, 
1956, 4 & 5 Eliz. 2, c. 74; Copyright Act, 1911, 1 & 2 Geo. 5, c. 46. The 1911 Act did 
away with the dual term system extending copyright protection to a term of the life 
of the author plus fifty years. The revisions also considerably enlarged the subject 
matter of copyright protection as well as gradually expanding recognition of individual 
rights of authors. Similar revisions have not been made to our copyright laws and 
curiously enough the Statute of Anne survives most purely in the United States today. 
See Ringer, Copyright, Recent Developments and Future Prospects on the National 
Level in English-Speaking Countries, in World Intellectual Property Organization 
Lectures: Current Trends in the Field of Intellectual Property 211, 212-14 (1971).

16 Ringer, supra note 15, at 211.
IT Id. at 213. Under United States copyright law, protection is granted for a term 

not necessarily enduring for the author’s life, comparatively few rights are reserved to 
the author after transfer of copyright, and instead of being automatic, these protections 
arise only after compliance with various conditions precedent to obtaining statutory 
copyright. See 17 U.S.C. §§ 19-21, 24 (1970). Each of these factors indicates a somewhat 
indifferent attitude to the rights of the author.

18 The doctrine of moral right has not been graciously welcomed by American 
courts. See Granz v. Harris, 198 F.2d 585, 590 (2d Cir. 1952) (Frank, J., concurring) 
(suggesting that adopting a generalized moral right would be to adopt the “law of 
least effort” and to “breed new problems”); Vargas v. Esquire, Inc., 164 F.2d 522, 526 
(7th Cir. 1947), cert, denied, 335 U.S. 813 (1948) (“These so called moral rights . . . 
[not] referred to by legislation, court decisions or writers”); Crimi v. Rutgers Presby
terian Church, 194 Misc. 570, 575, 89 N.Y.S.2d 813, 818 (Sup. Ct. 1949). But see 
Shostokovich v. Twentieth Century Fox Film Corp., 196 Misc. 67, 70, 80 N.Y.S.2d 575, 
578 (Sup. Ct. 1948) (in a proper case moral right could be used to protect the rights 
of authors).

19 See Hearings on Copyright Revision Before the House Comm, on Patents, 74th 
Cong., 2d Sess. 985-88, 1014 (1936); Hearings an Executive E, Int’l Convention of the 
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rely on tort actions such as defamation, unfair competition, and invasion 
of privacy in order to protect his work and reputation.20 Although 
some scholars suggest that these tort remedies provide authors and 
artists with protection equivalent to the moral right of paternity and 
integrity,21 a comparison of French and American case law indicates 
otherwise.

Copyright Union Before a Subcomm, of the Senate Comm, on Foreign Relations, 73d 
Cong., 2d Sess. 18, 19 (1934); S. Rep. No. 896, 74th Cong., 1st Sess. 4 (1935).

20 See notes 40-47 infra and accompanying text.
21 See Strauss, supra note 5, at 537; Treece, American Law Analogues of the Author's 

“Moral Right," 16 Am. J. Comp. L. 487, 505-06 (1968).
22 See Sarraute, Current Theory on Moral Right, 16 Am. J. Comp. L. 465, 478 (1968).
23 164 F.2d 522 (7th Cir. 1947), cert, denied, 335 U.S. 813 (1948).
2< Id. at 527.
25 See note 22 supra and accompanying text. But see Bernstein v. Matador et Pathe 

Cinema, [1933] D.H. Jur. 5, 33, [1933] D.H. Jur. 104 (upholding covenant to accept 
alterations made by defendant in adapting plaintiff’s work to film).

26 See G. Gavin, Le Dans La Jurisprudence et La Législation Françaises Droit 
Moral de l’Auteur 51 (1960).

27 328 Pa. 457, 195 A. 905 (1938).
wid. at 460, 195 A. at 906. Compare Desbois, Le droit moral de l'auteur en France 

depuis de la loi du 11 mars 1951, 50 Archiv Für Urheber-Film-Funk-Und Theaterrecht 
425, 431 (1967) (noting that the artist’s painting, though created as a refrigerator 
decoration, is a work of art which cannot be mutilated against the author’s wishes) 
with Crimi v. Rutgers Presbyterian Church, 194 Mise. 570, 89 N.Y.S.2d 813, (Sup. Ct. 
1949) (denying relief to an artist whose fresco upon a church wall was painted over).

In French case law an artist may successfully claim the right of 
paternity even though he has expressly granted the right to show his 
creation as anonymous artwork.22 In a New York case, Vargas v. 
Esquire, Inc.,23 Esquire agreed to buy a series of Vargas’ sketches. Al
though Vargas had not agreed to an anonymity clause, he had failed to 
incorporate a provision into the contract guaranteeing that his name 
would be on the sketches when published. The court held that Esquire 
could publish the drawings with or without a credit line.24 While 
French law refuses to uphold an express waiver of the right to claim 
paternity,25 the American court implied such a waiver in a contract 
silent on the question.

The French doctrine of moral right also recognizes the creator’s right 
of integrity—the right to protect his creation from distortion.26 27 In 
Meliodon v. Philadelphia School District,21 an American sculptor did not 
fare as well as would have his French counterpart. The defendant had 
ordered that the sculptor’s work be modified according to the wishes of 
the superintendent of the school board. When the altered sculpture was 
exhibited, the sculptor sued for damages and removal of his work from 
public display. The court refused to grant the equitable relief.28
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Equally disparate conclusions have been reached in suits brought by 
novelists attempting to enjoin the showing of films which, they claim, 
misrepresent their literary works. In a recent case,29 a French court 
was asked to enjoin further showings of Roger Vadim’s film version of 
a novel by Choderlos de Laclos. In discussing the case, a French com
mentator explained that the spirit of de Laclos’ work had been betrayed 
because “[wjhile the literary work depicted the libertine manners of 
the 18th century with elegance and subtlety, on the contrary the 
film insisted upon the scabrous aspects of some situations in order to 
draw the crowd.” 30 Compare this statement with the one made by an 
American court denying refief to Theodore Dreiser when he claimed 
that the film version of An American Tragedy misrepresented his work: 
“the producer [will be permitted to] give consideration to the fact that 
the great majority of . . . the audience . . . will be more interested 
that justice prevail over wrongdoing, than that the inevitability of 
Clyde’s end clearly appear.” 31 The acts of commercial convenience 
that repulsed French sensibility are accepted by the American court as 
a practical necessity of the movie industry. The commercially minded 
attitude revealed by the New York court’s opinion must shock the 
minds of literature lovers and moviegoers alike.

29 Judgment of Apr. 14, 1960, [1960] J.C.P.II 11,569 (Cour de Paris).
"Parisot, Le droit moral de routeur dans la jurisprudence française depuis la mise 

en vigeur de la loi du 11 mars 19SI, 49 Rev. Int’l Droit D’auteurs 93 , 98 (1966).
31 See Dreiser v. Paramount Publix Corp., 22 Copyright Office Bull. 106, 107 (N.Y. 

Sup. Ct. 1938). The court’s claim that it had relied on an “impressive list of critics” 
must be held suspect in light of the screenwriter’s own opinion concerning the film. 
Id. He commented that “Mr. Dreiser’s attorneys made a mistake in not calling on me 
to be a witness for Mr. Dreiser, for I would have agreed with him.” J. Von Sternberg, 
Fun in a Chinese Laundry 259 (1965). See also G. Bluestone, Novels into Film 
217 (1957). Bluestone noted that the support received for the defendant “was less a 
comment on the film than on the analytical impoverishment of the critics.” Id. at 
217 n.3.

32 196 Mise. 67, 80 N.Y.S.2d 575 (Sup. Ct. 1948), aff’d mem., 275 App. Div. 692, 
87 N.Y.S.2d 430 (1949), Société Le Chant du Monde v. Société Fox Europe et So
ciété Fox Américaine Twentieth Century, [1954] D. Jur. 16, 80 (Cour d’appel, Paris).

33 Strauss, supra note 5, at 534 n.56.

Unlike French courts, American courts, with their commercial orien
tation, have failed to develop a sensitivity for the needs of artists. The 
failure is manifested by the divergent conclusions reached in Shostako
vich v. Twentieth Century Fox Films Corp.?2 a case litigated simul
taneously in both countries. The suits were brought by Prokofiev and 
Shostakovich, who claimed that the defendant had injured their reputa
tions by using their works for the soundtrack of an anti-Soviet film. 
The French court simply stated that “there was undoubtedly a moral 
damage” 33 and ordered the film seized. The American court saw no 
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distortion of the composers’ work and denied relief to the plaintiffs, 
noting that they had not supported a claim for either defamation or 
invasion of privacy.34 35 The court failed to recognize that placing a work 
in an unappropriate context may seriously distort it.36 This decision 
reveals a disrespect for art that should be eliminated if the constitutional 
mandate to encourage artistic creation is to be honored.36

34 196 Misc. at 69, 80 N.Y.S.2d at 577-78.
35 A leading authority on the doctrine of moral right analogized the predicament of 

the Russian composers to the position that a judge might find himself in if one of 
his opinions were included in a volume entitled “Opinions of Leading Radical Judges” 
or taken out of context and skillfully applied to a cause he detested. Though the 
comparison is not exact since the extent to which composers would be connected with 
the content of the film is questionable, it elucidates the possibilities of injury that might 
occur when a work is presented in an inappropriate context. Katz, The Doctrine of 
Moral Right and American Copyright Law—A Proposal, 24 S. Cal. L. Rev. 375, 414-15 
(1951).

36 “Congress shall have the Power ... To promote the Progress of Science and 
useful Arts, by securing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries . . . .” U.S. Const, art. I, § 8.

37 See note 18 supra.
38Granz v. Harris, 198 F.2d 585, 590 (2d Cir. 1952) (Frank, J., concurring).
39 See Strauss, supra note 5, at 508.
40 See note 10 supra and accompanying text.

The doctrine of moral right has not been received well in the United 
States.37 It has been viewed as a “meta-Iegal” pill, taken by French 
courts for “relief of tension”38 to cure the headache of authors’ rights. 
The purpose of this comment is to suggest that the right to claim pa
ternity and the right to integrity of the work can be secured in this 
country without the necessity of adopting the French doctrine of moral 
right as a foreign import package. Instead these rights can be secured 
by extension of existing American legal doctrines.

Alternatives to the Doctrine of Moral Right

THE RIGHT TO CLAIM PATERNITY

The right to claim paternity assures the author that he will be ac
knowledged as the creator of his work39 and therefore guarantees that 
his reputation will grow in stature in accordance with the acclaim that 
his work receives. In the United States, the author does not have the 
right to be acknowledged as the creator of his work unless he secures 
it through contractual negotiations.40 His work may receive wide 
acclaim without his reputation enjoying a corresponding growth.

The Right to Publicity. Although American law does not
recognize an author’s right to develop a reputation along with his work, 
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it does recognize the individual’s right to take advantage of his existing 
name and reputation.41 In Haelan Laboratories v. Topps Chewing 
GutiP2 this right was termed “the right to publicity.” 43 The plaintiff, 
a manufacturer of chewing gum, had entered into a contract with a ball
player, purchasing the exclusive right to use his photographs in adver
tising its product. The defendant, a rival manufacturer, subsequently 
signed a contract with the same ballplayer, also purchasing the right to 
use his photograph. In a suit by the first manufacturer to enjoin his 
competitor from using the player’s photograph, the court recognized the 
existence of a “right to publicity”—a pecuniary right apart from the 
right to privacy—and held that the plaintiff had bought the exclusive 
right to take advantage of the ballplayer’s name and reputation.44 
More recently a professional athlete brought suit on behalf of all major 
league ballplayers to enjoin the manufacturer of a baseball game from 
using his name as part of the game.45 The court held that the ball
players have a “property right” in their names. In appropriating the 
plaintiff’s property, the defendant had committed an actionable wrong.46 
This decision is consistent with Haelan in supporting the proposition 
that the commercial value of a person’s name and reputation is a right 
owned by the individual and is one which courts will guard for him 
unless it is surrendered.47

See Wood v. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917) (contract 
for the exclusive right to handle defendant’s dress designs implicitly imposes on the 
plaintiff the duty to make reasonable efforts to market them). But see Cason v. Baskin, 
155 Fla. 198, 220-21, 20 So. 2d 243, 254 (1944). See also Bunnell v. Keystone Varnish 
Co., 254 App. Div. 885, 886, 5 N.Y.S.2d 415, aff’g mem. \f>1 Misc. 707, 4 N.Y.S.2d 
601 (Sup. Ct. 1938); N.Y. Civ. Rights Law § 51 (McKinney 1948).

42 202 F.2d 866 (2d Cir.), cert, denied, 346 U.S. 816 (1953).
43 Id. at 868.
44 Id. at 868-69.
46Uhlaender v. Henricksen, 316 F. Supp. 1277, 1278-79 (D. Minn. 1970).
46«. at 1282-83.
47 Compare id. with Haelan Laboratories v. Topps Chewing Gum, 202 F.2d 866, 868 

(2d Cir.), cert, denied, 346 U.S. 816 (1953). See also Lugosi v. Universal Pictures 
Co., 172 U.S. Pat. Q. 541, 548-49 (Cal. Super. Ct. 1972).

Extending the Right to Publicity. With growing acceptance
of the right to publicity, courts not only are recognizing the author’s 
right to prevent another from harming his reputation, but also are 
establishing his right to reap the benefits of his name. If appropriation 
of an already valuable name is considered an actionable wrong, should 
not the right to publicity also include the author’s right to prohibit 
another from restraining growth of his reputation by exploiting his 
work without giving him authorship credit? Melville Nimmer, the 
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scholar whose landmark article did much to establish the right to pub
licity, suggests that the scope of the doctrine must be determined by 
two criteria—“the economic reality of pecuniary values inherent in 
publicity and . . . the inadequacy of traditional legal theories in pro
tecting such publicity values.” 48 In the area of literary and artistic 
work no one seriously doubts the pecuniary value of being publicized 
as the creator of one’s work. After one success not only are the author’s 
succeeding works more likely to sell, but he also gains bargaining 
strength that will determine his rights in future contracts. Nimmer’s 
second criterion, the inadequacy of other legal theories, is evidenced by 
the lack of an existing guarantee of the author’s right to be acknowl
edged as the creator of his work.49

48Nimmer, The Right of Publicity, 19 Law & Contemp. Prob. 203, 215 (1954).
49 See note 10 supra and accompanying text.
50 See Strauss, supra note 5, at 509.
51 See note 11 supra and accompanying text.
52 See generally Strauss, supra note 5, at 521-34. Strauss suggests that the author’s 

right to prevent others from making changes in his work is upheld in the United States 
under the laws of defamation and unfair competition. Id. at 525. Only one court, how
ever, has accepted a claim of unfair competition as a means of protecting the author’s 
work from distortion. Prouty v. National Broadcasting Co., 26 F. Supp. 265 (D. Mass. 
1939). Plaintiff was the author of the novel Stella Dallas. Defendant television station 
broadcast segments of the novel which plaintiff claimed were a “degradation in artistic 
quality and harmonious consistency” of the work. Id. The court held that there was 
a cause of action in unfair competition. Id. at 266. See also Granz v. Harris, 198 F.2d 
585, 588-89 (2d Cir. 1952) (suggesting that were the author’s name on the distorted 
version of the work, he could have instituted an action for unfair competition).

53 The possible use of an action for invasion of privacy to protect a work from 
being distorted is suggested by William Prosser. See Prosser, Privacy, 48 Cal. L. Rev. 
383, 398-401 (1960); note 57 infra and accompanying text.

Curiously the right to claim paternity is not established by extending 
the right to publicity but rather by applying the doctrine at an earlier 
point in time, so that it not only guarantees the right to exploit existing 
reputations, but also assures the right to develop reputations that are 
exploitable. The suggested scope of the right to publicity merely in
corporates a right that the doctrine seemingly presupposed.

RIGHT TO INTEGRITY OF THE WORK

The right to integrity of the work assures the author that he will be 
able to protect his work from distortion50 by guaranteeing that his work 
will not be altered without his consent.51 In the United States the 
author’s right to prevent distortion of his work exists through actions 
for defamation52 and theoretically through actions for invasion of 
privacy.53
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Defamation. Defamation is primarily a means of protecting
one’s reputation from attack.54 In the area of artistic creation, there 
is an action for defamation when one exploits a distorted version of a 
work which tends to injure its creator’s reputation “by diminishing his 
public esteem, respect, goodwill or confidence.” 55 56 57 Since the author 
may bring an action for damages against someone who publishes matter 
defaming him, publishers and producers are careful to avoid mutilation 
of works published under the author’s name. Protection of the author’s 
work is therefore a by-product of an action which seeks to protect the 
author’s public image from harm.

54See Werner v. Times-Mirror Co., 193 Cal. App. 2d 111, 116, 14 Cal. Rptr. 208, 211 
(Dis. Ct. App. 1961).

55 S. Bower, Actionable Defamation 4 (2d ed. 1923); see D’Altomonte v. New York 
Herald Co., 208 N.Y. 596, 102 N.E. 1101 (1913), modifying 154 App. Div. 453, 139 
N.Y.S. 200 (1913). The plaintiff, a member of the Italian nobility, was a highly respected 
newspaper correspondent, writer, and lecturer. In an article published by the defendant, 
plaintiff was presented as the narrator of an “absurd and improbable adventure” which 
he alleged he had no part in. 154 App. Div. at 453, 139 N.Y.S. at 202. The complaint 
alleged that defendant’s article injured plaintiff’s “reputation for honesty, uprightness, 
integrity, fidelity, dignity, competency and ability [by exposing him to] public scandal, 
infamy, and disgrace, ridicule and contempt ....’’ Id. at 454, 139 N.Y.S. at 202. The 
action for defamation was upheld. 208 N.Y. at 597, 102 N.E. at 1101. See also Ben-Oliel 
v. Press Publishing Co., 251 N.Y. 250, 255, 167 N.E. 432, 433-34 (1929); Gershwin v. 
Ethical Publishing Co., 166 Mise. 39, 40, 251 N.Y.S.2d 904, 905 (N.Y. City Ct. 1937).

56 Warren & Brandéis, The Right to Privacy, 4 Harv. L. Rev. 193, 197 (1890). See 
also Fairfield v. American Photocopy, 138 Cal. App. 2d 82, 291 P.2d 194 (Dist. Ct. App. 
1955). The court explained that “[t]he gist of the cause of action in a privacy case 
is not injury to the character or reputation, but a direct wrong of a personal character 
resulting in injury to the feelings without regard to any effect the publication may 
have on the property, business, pecuniary interest or standing of the individual in the 
community.” Id. at 86, 291 P.2d at 197; accord, Werner v. Times-Mirror Co., 193 
Cal. App. 2d 111, 115-16, 14 Cal. Rptr. 208, 211 (Dist. Ct. App. 1961); Kelly v. Johnson 
Publishing Co., 160 Cal. App. 2d 718, 721, 325 P.2d 659, 661 (Dist. Ct. App. 1958).

57 Prosser, supra note 53, at 406. In his discussion, Prosser divided the right to 
privacy into four distinct interests—(1) intrusion upon the plaintiff’s seclusion or soli
tude, or into his private affairs; (2) public disclosure of embarrassing facts about the 
plaintiff; (3) publicity which places the plaintiff in a “false light” in the public eye; 
and (4) appropriation, for the defendant’s advantage, of the plaintiff’s name or likeness. 
Id. at 389. The first and second interests are more or less equivalent to the concept 
of privacy as a personal right. The second two interests, however, afford a theoretical 
basis for the proprietary interest in privacy. See id. at 400, 406-07.

Right to Privacy. The right to privacy, on the other hand,
developed not as a right protecting the author’s public image, but rather 
as an action to protect the author from “an assault upon his own feel
ings.” 58 Only recently has it been suggested that the right to privacy 
also includes the individual’s right to protect the proprietary interest in 
his reputation.87 This new aspect of the law of privacy is embodied 
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in what Professor Prosser calls the “false light theory”—the right to 
prevent oneself from being misrepresented to the public.68 It could 
provide an additional means for an author to protect his work from 
distortion,69 but, like defamation, it would enable the author to protect 
his work only tangentially while performing its primary function of 
protecting the author’s reputation from harm.

The proprietary right to privacy is triggered when the subject is already of some 
notoriety and has intrinsic advertising value, or when he has a reputation in the artistic 
world which helps to promote his works. In such a situation, where unwanted pub
licity places the artist in a false light which makes his creations less desirable to the 
public, or uses the artist’s name for profit, a proprietary interest has been infringed. Id. 
at 398-407; see Nimmer, supra note 48, at 203-04. But see Bloustein, Privacy as an Aspect 
of Human Dignity: An Answer to Dean Prosser, 39 N.Y.U.L. Rev. 962 (1964). The 
last mentioned author suggests that the “use of name or likeness cases are no different 
in the interest they seek to protect than the intrusion and public disclosure cases. That 
interest is . . . the interest in preserving individual dignity.” Id. at 986.

83 See Prosser, supra note 53, at 398-401. A suit for invasion of privacy to stop mutila
tion of a work is a logical extension of Prosser’s “false light” theory. When an author 
creates a work, it represents him to the public. If the publisher or users of the work 
change it to suit their needs, they may radically change not only the impact it has 
on the public, but also the way the public views the creator. Thus the reputation that 
the artist is trying to create for himself in the eyes of the public may be destroyed. 
Therefore, the author should have the right to prevent any mutilation of his work which 
would tend to change his image portrayed to the public.

The failure to make use of the action for privacy may possibly be attributed to the 
major drawbacks of the action—its personal nature and its general inapplicability to per
sons who have gained the public limelight. It has long been held that the cause of 
action for invasion of privacy is a personal action. It may not be assigned. See Hanna 
Manufacturing Co. v. Hillerich & Bradsby Co., 78 F.2d 763, 766-67 (Sth Cir.), cert, 
denied, 296 U.S. 645 (1935). It does not survive the death of the person whose right 
was violated. Maritote v. Desilu Productions, Inc., 345 F.2d 418 (7th Cir.), cert, denied, 
382 U.S. 883 (1965). Thus if the work is assigned, sold, or passes to heirs, the holder 
can do nothing by way of privacy actions to prevent mutilation.

The greatest drawback to an action in privacy, however, may be the traditional 
court view that the celebrity has given up his right to privacy. Courts have long held 
that “to whatever degree ... a man’s life has ceased to be private, before the publica
tion under consideration has been made, to that extent the protection of the right to 
privacy is to be withdrawn.” Gill v. Hearst Publishing Co., 40 Cal. 2d 224, 228-29, 253 
P.2d 441, 443 (1953), citing Warren & Brandeis, supra note 56, at 215. Although this 
doctrine has usually been used to prevent public figures from bringing actions for 
invasions into their privacy or for defamatory publications, the theory may also apply 
to literary figures, artists, or actors. For example, an actor brought suit to prevent 
his old movies from being aired on television, since they showed him in old clothing 
and driving old vehicles which would hurt his “modern” image with the current 
audience. The court held that the celebrity had assumed that risk in signing his original 
contract to make the movie. Autry v. Republic Productions, Inc., 213 F.2d 667, 670 
(9th Cir.), cert, denied, 348 U.S. 858 (1954).

Generally defamation and the broadened conception of privacy are 
used to protect only the claimant’s reputation; the author seeks to pro
tect not only his reputation but also his work. By requiring the exist- * 
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ence of a reputation in order to bring an action for defamation or 
privacy, courts prevent authors without reputations—both those who 
are novices and those who are commercially unsuccessful—from pro
tecting their works from distortion. These authors find themselves 
in an unenviable position—unable to protect their work because they 
have not developed reputations, and unable to develop reputations 
because they cannot protect their work. Two routes exist to extricate 
the author from this predicament. First, he may be assured the right 
to develop a reputation so that he can utilize existing tort remedies to 
protect his work. It has already been suggested that such a right could 
be recognized by a wider application of the right to publicity.60 An 
alternative is to assure the author the right to prevent distortion of his 
work, regardless of whether he has established a reputation or not. Such 
a right may be recognized by borrowing a doctrine from the law of 
property—the doctrine of waste.

6° See notes 41-49 supra and acompanying text.
61 International News Serv. v. Associated Press, 248 U.S. 215, 250 (1918) (Brandeis, J., 

dissenting); accord, Desney v. Wilder, 46 Cal. 2d 715, 731, 299 P.2d 257, 265 (1956); 
Metropolitan Opera Ass’n v. Wagner-Nichols Recorder Corp., 199 Misc. 786, 797, 101 
N.Y.S.2d 483, 493 (Sup. Ct. 1950), aff’d per curiam, 279 App. Div. 632, 107 N.Y.S.2d 
795 (1951), motion for leave to appeal denied, 279 App. Div. 790, 110 N.Y.S.2d 282 
(1952).

62 See, e.g., Harris v. Twentieth Century Fox Film Corp., 43 F. Supp. 119 (SJD.N.Y. 
1942), rev'd on other grounds, 139 F.2d 571 (2d Cir. 1943); Packard v. Fox Film Corp., 
207 App. Div. 311, 313, 202 N.Y.S. 164, 165 (1923) (author of a literary work possesses 
a property right subject to the rules governing the sale of any other form of personal 
property); Crimi v. Rutgers Presbyterian Church, 194 Misc. 570, 89 N.Y.S.2d 813 (Sup. 
Ct. 1949); Clemens v. Press Publishing Co., 67 Misc. 183, 185, 122 N.Y.S. 206, 207 (Sup. 
Ct. 1910) (Gavegan, J., concurring) (after parting with the title in the property the 
author’s wishes have no greater weight in law than the wishes of a stranger to the 
transaction); Meliodon v. Philadelphia School Dist., 328 Pa. 457, 195 A. 905 (1938).

63 See note 64 infra.

Doctrine of Waste. It has been stated that the essence of individ
ual property is “the legal right to exclude others from enjoying it.” 61 
Since the very purpose of copyright protection is to prevent people 
from enjoying the fruits of another’s labor, property concepts are in
voked regularly in determining the rights of authors and publishers.62 
More often than not, such application has yielded results unfavorable 
to authors.63 Property law contains no inherent bias either favorable 
to publishers or antagonistic to authors. On the contrary, property 
law consists of numerous doctrines that are selectively invoked to 
balance the equities between parties with conflicting interests. The 
existing inequities are the result of the failure of courts to recognize that 
transfer of a copyright is not a conveyance by the author of all his 
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right, title, and interest in the work even if the contract purports to be 
such a transfer.64 65 It is the transfer of the right to use a work for a 
limited period.85 The author retains a future residuary interest in the 
work by virtue of his renewal right under the current copyright law66 
and under his inalienable reversion in the proposed copyright revision 
before Congress.67 When courts have found such a “residuary” right to 
be retained by an author, they recognize some accompanying right of 
control.68 69

64 See Vargas v. Esquire, Inc., 164 F.2d 522, 526 (7th Cir. 1947) (plaintiff divested 
himself of title and therefore had no right to control or use the property); Harris v. 
Twentieth Century Fox Film Corp., 43 F. Supp. 119, 121 (S.D.N.Y. 1942), rev’d on 
other grounds, 139 F.2d 571 (2d Cir. 1943) (after transferring all “rights, title and 
interest” in the work, plaintiff had “no rights of property” in the work); Crimi v. 
Rutgers Presbyterian Church, 194 Misc. 570, 576, 89 N.Y.S.2d 813 (Sup. Ct. 1949) (after 
an “unconditional sale” of his work, an artist retains no right therein); Meliodon v. 
Philadelphia School Dist., 328 Pa. 457, 195 A. 905 (1938) (after delivery of sculpture, 
sculptor retains no rights therein).

65 At present the original copyright period is fixed at 28 years with the right to 
renew and extend the copyright for an additional 28 year term. 17 U.S.C. § 24 (1970). 
The proposed copyright bill provides for a copyright term of the author’s life plus 50 
years but for no longer. S. 644, 92d Cong., 1st Sess. § 302(a) (1971).

66 17 U.S.C. § 24 (1970); see Miller Music Corp. v. Charles N. Daniels, Inc., 362 
US. 373, 375 (I960); Edward B. Marks Music Corp. v. Charles K. Harris Music Pub
lishing Co., 255 F.2d 518 (2d Cir.), cert, denied, 358 U.S. 831 (1958).

61S. 644, 92d Cong., 1st Sess. § 203 (1971).
68 See DeBekker v. Frederick A. Stokes Co., 219 N.Y. 573, 575, 114 N.E. 1064, 1065 

(1916) (plaintiff successfully enjoined defendant from publishing an encyclopedia mis
representing his work by virtue of his preserved residuary interest in the work).

69 5 R. Powell & P. Rohan, The Law of Real Property § 636, at 6 n.l (5th ed. 1971).
1® The vehicle is appropriate in the sense that the doctrine of waste evolved as a 

balancing process between the rights of owners of successive interests in property. The 
law of waste is, however, a means of protecting the property right of the party 
whereas moral right is traditionally considered to be a doctrine protecting the honor 
and reputation of the author. See Roeder, The Doctrine of Moral Right: A Study in 
the Law of Artists, Authors, and Creators, 53 Harv. L. Rev. 554 (1940).

11 The author may not be the party entitled to obtain copyright protection. See 
17U.S.C. § 24 (1970).

72 17 U.S.C. § 24 (1970).

The law of waste has been characterized as an attempt to strike an 
“ideal balance between conflicting desires of successive owners.”68 
Thus the doctrine seems an appropriate vehicle70 by which to allocate 
the respective rights of authors and publishers with regard to literary 
property. Precise determination of how to allocate such rights requires 
that the extent of the property interest of each party be defined.

The original copyright holder, in most cases the author,71 acquires 
copyright protection for a term of 28 years coupled with a renewal right 
for an additional 28-year term.72 This interest corresponds to a common 
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law term for years.73 Although the author may assign his right in the 
renewal term,74 he is considered to retain a reversion in the work,75 76 
because such assignment is not effective unless the author survives until 
the time when the renewal vests.78 The transferee of the original copy
right term, usually a publisher or producer, assumes a position corre
sponding to a tenant for years.77

73 “A [term] for years is one that is created by a contract or by estoppel, whereby 
the tenant is given possession of lands or tenements, and enters upon the same for a 
period of time . . . .” and which cannot endure longer than a given date. R. Minor & 
J. Wurts, The Law of Real Property §316 (1910); see note 65 supra.

74 Fred Fisher Music Co. v. M. Witmark & Sons, 318 U.S. 643, 657 (1943) (assign
ments of the right to renewal of a copyright executed prior to the vesting of the renewal 
are binding on the author).

76 See note 66 supra and accompanying text. The conception is somewhat imprecise, 
since a reversion generally has no condition precedent other than the termination of 
the preceding estate, and there are formalities of registration that are conditions 
precedent to the enjoyment of this reversion. See 17 U.S.C. § 24 (1970).

73Miller Music Corp. v. Charles N. Daniels, Inc., 362 U.S. 373 (1960). Some doubt 
still exists as to the exact time at which the renewal right vests. There are three pos
sible moments—the commencement of the final year of the original copyright period, 
from which time renewal registration may be filed; the filing of the renewal applica
tion; or the commencement of the renewal term. The Supreme Court has ruled that the 
renewal right vests if the author is alive “at the commencement of the renewal period.” 
Id. at 375. Unfortunately the phrase “renewal period” is ambiguous and could mean 
either the commencement of the 28th or 29th year. One court interpreted the phrase 
to refer to the commencement of the 28th year. Rose v. Bourne, Inc., 279 F.2d 79, 80 
(2d Cir.), cert, denied, 364 U.S. 880 (1960). There is, however, support for the other 
alternative. See Arlen v. Commissioner, 48 T.C. 640, 646 (1967). See generally M. 
Nimmer, supra note 10, at § 116.2.

77 A tenant for years is the holder of a term for years. See note 73 supra. The 
transferee of a literary copyright acquires a term of years in the literary property. 
Under the proposed renewal provision the transferee is granted a “right of first refusal” 
for the purchase of the renewal term. S. 644, 92d Cong., 1st Sess. § 203(b) (1971); see 
H.R. Rep. No. 83, 92d Cong., 1st Sess. § 203(b) (1971); see H.R. Rep. No. 83, 90th 
Cong., 1st Sess. 95 (1967). Such a right generally consists of a “preferential right to 
purchase, in the event that the transferor decides to accept.” 1 American Law of 
Property § 3.82 (A. Casner ed. 1952). Since even an absolute option to buy does not 
convey any additional property right to a tenant, the transferee retains his status as a 
tenant for years. See 8 G. Thompson, Commentaries on the Modern Law of Real 
Property § 4570 (3d ed. 1940).

78 Generally a reversioner may bring an action for waste. 5 American Law of 
Property § 20.23 (A. Casner ed. 1952). Moreover, the right exists as against a tenant 
for years. Moore v. Townshend, 33 N.J. 284, 304 (Super. Ct. 1869); 5 American Law 
of Property § 20.23 (A. Casner ed. 1952).

Under the common law, a reversioner has the right to prevent threat
ened acts of waste by a tenant for years.78 There are, however, two 
conditions that must be satisfied if the reversioner is to succeed in such 
an action. First, the condition precedent to the enjoyment of the 
reversion must not be so unlikely to occur that there is only a “slight 
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probability” that the interest will ever become possessory.79 Second, 
the damaging acts by the tenant in possession must be the kind that 
would affect the reversioner’s future enjoyment of the property.80 
These two criteria ultimately determine whether the author may suc
cessfully maintain an action for waste against a publisher or producer.

79 1 American Law of Property § 4.103 (A. Casner ed. 1952).
80“[A]n act constitutes waste only when it prejudices the inheritance.” 5 id. 20.1.
8117 U.S.C. § 24 (1970).
82 Id.
83 Miller Music Corp. v. Charles N. Daniels, Inc., 362 U.S. 373, 375 (1960).
84 See 1 American Law of Property § 4.103 (A. Casner ed. 1952). Recent studies 

indicate that the average time span between the median age of authors at publication 
and their age at death is approximately 20 years. Register of Copyrights, Report on 
General Revision of the U.S. Copyright Law 50 (1961). In most cases then, the rever
sion, occurring 28 years after publication, does become possessory.

85 See S. 644, 92d Cong., 1st Sess. « 203(a) (3)-(a)(4) (1971).
86 B. Ringer, supra note 3, at 188.
87 Compare Fred Fisher Music Co. v. M. Witmark & Sons, 318 U.S. 643, 657 (1943) 

with S. 644, 92d Cong., 1st Sess. § 203(a)(5) (1971). It has been argued that the 
ability to sell his renewal right is a considerable aid to the author in his contractual 
relations. See 318 U.S. at 653-54. This argument ignores the fact that the right to

If an author transfers the copyright for the original 28-year term 
reserving the renewal right himself, his reversion is conditioned solely 
upon compliance with certain formalities,81 to be performed during 
the 28th year, either by the author himself or his successor in interest 
to the property.82 In those situations in which the work remains 
valuable until the renewal period, the performance of these formalities 
will rarely be overlooked. Since it is unlikely that the condition to the 
reversion will fail to occur, the author’s interest is secure enough to 
enable him or his successor to bring an action for waste. If, however, 
the author assigns his renewal right during the original copyright term, 
the reversion to his heirs is conditioned upon the author’s death before 
the time of vesting of the renewal.83 Obviously, the likelihood of the 
occurrence of this condition would vary significantly from case to case, 
depending on the age of the author. With the aid of actuarial science, 
however, courts could determine the probability of the author’s sur
vival, and rule accordingly on the issue of whether the enjoyment of 
the reversion is sufficiently certain.84

Again, under the proposed copyright law the sole condition to the 
author’s reversion is compliance with prescribed formalities.85 The 
proposed copyright law seeks to accomplish the same purpose as its 
predecessor—protection of the author by giving him a second chance 
to negotiate for his work.8'6 It also seeks to eliminate the fatal flaw of 
its forerunner—assignability of the renewal right in advance.87 If 
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adopted, the proposal would enable the author or certain specified suc
cessors to his interest to terminate any transfer of renewal rights made 
prior to commencement of the 35th year of the copyright term.88 When 
a work has retained its value over such an extended period, it is doubt
ful that the author or his successor would carelessly neglect to comply 
with the necessary but simple procedure for securing the reversion. 
The condition is highly likely to be resolved in favor of the author, and, 
consequently, his right to maintain an action for waste seems indis-

exploit a work 28 years from its publication is of such speculative value, that it is 
rarely a marketable commodity until many years into the copyright term. See M. 
Nimmer, supra note 10, at § 117.21.

88S. 644, 92d Cong., 1st Sess. § 203 (1971). There appears to be little chance that the 
bill will be passed in 1972. It is hoped that Congress will be able to move forward with 
the bill in 1973 and enact it by 1974. Telephone interview with Tom Brennan, Chief 
Counsel, Subcomm, on Patents, Trademarks, and Copyrights of the Senate Comm, on 
the Judiciary, in Washington, D.C., Apr. 26, 1972.

89 See generally Meliodon v. Philadelphia School Dist., 328 Pa. 457, 195 A. 905 (1938) 
(modification of sculpture allegedly damages sculptor’s reputation).

90 See generally Dreiser v. Paramount Publix Corp., 22 Copyright Office Bull. 106 
(N.Y. Sup. Ct. 1938) (distortion of author’s work by producer for screen adaptation).

To claim waste the author must not only have a reasonably secure 
interest but the damage alleged must be permanent enough so that the 
author’s future right of enjoyment in the property would be affected. 
The tenant in possession may cause such harm either by irreparable 
mutilation of the work itself89 or by permanently damaging the repu
tation of the work.90 For example, if an artist regains possession of 
his sculpture after a transferee has rechiselled it, his right of enjoyment 
in the property is impaired because the work cannot be restored to its 
original state. Alternatively, if the transferee has merely painted the 
sculpture, the work itself might be capable of restoration. Even so, 
the reputation of the work might be permanently damaged by such 
an act, and the value of the artist’s future interest could be diminished 
or even destroyed.

Once an author has shown his future interest to be reasonably 
secure, and the threatened or actual acts by the transferee to be dam
aging to his reversion, he is qualified to bring an action for waste. 
Because the doctrine is based on protection of the work and its repu
tation, rather than on protection of the author and his reputation, waste 
is available even to those authors whose lack of reputation might deny 
them the right to bring a suit under existing tort actions.

Comparison of Remedies. The right to integrity of the work,
then, can essentially be implemented either by recognizing the author’s
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right to claim paternity or by applying the doctrine of waste to literary 
property.91 However, the remedies available under these two theories 
differ. Because injunctive relief generally is not granted to prevent 
publication of defamatory matter,92 the author’s work is protected by 
actions for defamation only in the sense that the threat of a suit for 
damages would deter publishers and producers from committing acts 
of distortion.93 Injunctive relief, however, is granted as a remedy in 
an action for waste.94 Using this theory the author could not only bring 
an action for damages, but also an action to enjoin publishers or pro
ducers from committing the threatened acts of distortion.95 The avail

See notes 39-49 supra and accompanying text.
92 See Kuhn v. Warner Bros. Pictures, 29 F. Supp. 800 (S.D.N.Y. 1939); Krebiozen 

Research Foundation v. Beacon Press, 334 Mass. 86, 134 N.E.2d 1, cert, denied, 352 U.S. 
848 (1956); Kwass v. Kersey, 139 W. Va. 497, 81 S.E.2d 237 (1954). The reluctance of 
courts to enjoin publication of defamatory matter is a product of the “rising tide of 
sentiment in favor of freedom of speech and of the press . . . .” W. Prosser, The Law 
of Torts § 111 (4th ed. 1971); see N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964) 
(stressing the importance of free discussion of issues to insure that varying opinions 
are not withheld from the public). See generally Pound, Equitable Relief Against Defa
mation and Injuries to Personality, 29 Harv. L. Rev. 640 (1916); Sedler, Injtmctive 
Relief and Personal Integrity, 9 St. L.L. Rev. 147, 151-66 (1964).

93 Both legal and equitable remedies are available against voluntary acts of com
mission which are destructive. See 5 R. Powell & P. Rohan, supra note 69, at § 642. 
In some states the remedy of forfeiture and treble damages is available in an action of 
waste. Id. § 20.18.

94 Equity has long recognized the right of a future interest holder to enjoin future 
acts of waste. Dickinson v. Mayor of Baltimore, 48 Md. 583, 588-89 (1878); Garth v. 
Cotton, 27 Eng. Rep. 1182, 1196 (1750). Moreover, a reversioner may be entitled to sue 
for both damages and injunction. 5 American Law of Property § 20.23 (A. Casner ed. 
1952).

95 The moral right to integrity of the work generally enables the author to prevent 
acts of distortion. See notes 26-29 supra and accompanying text. Injunctive relief 
for purposes of protecting the work of an author or artist should not be considered 
to conflict with the first amendment right of freedom of speech. The purpose of the 
first amendment is to maximize expression. This may be accomplished either by re
moving obstacles that stand in the way of freedom of speech or by encouraging indi
viduals to come forward with their thought. See Media and the First Amendment in a 
Free Society, 60 Geo. L. J. 867, 882-91 (1972). The copyright law itself may be seen as 
conflicting with freedom of speech since it limits the public’s access to certain thoughts 
and information. See generally Nimmer, Does Copyright Abridge the First Amendment 
Guarantee of Free Speech and Press?, 17 U.C.L.A.L. Rev. 1180, 1196 (1970). Yet without 
the copyright law the flow of ideas would be seriously hampered because authors would 
have less incentive to create and publishers less incentive to publish without being as
sured of the exclusive rights guaranteed by copyright protection. Thus the copyright 
law has a particular way of maximizing expression—it encourages the creation of literary 
and artistic work. An injunction to protect literary and artistic work from distortion 
can be viewed in the same light as the copyright law itself—not limiting the freedom of 
speech but rather maximizing it by encouraging the creation and flow of artistic ex
pression.
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ability of this remedy makes the application of the doctrine of waste 
the more effective theory for implementing the right to integrity of 
the work.®*3

96 Unfortunately the doctrine of waste is of no avail to the author if he does not 
possess any future interest in his work. See notes 78-79 supra and accompanying text. 
Therefore, to protect a work after alienation of the renewal term, the author must rely 
on his right to publicity which exists regardless of any future interest in the work. See 
notes 39-49 supra and accompanying text.

It should be added that an action for waste may be brought not only to prevent acts 
that decrease the value of the property; under the doctrine of meliorating waste, a 
property owner may prevent acts by a tenant in possession even if those acts increase 
the value of the property. 5 American Law of Property § 20.11 (A. Casner ed. 1952). 
The test is whether the acts complained of violate the presumed intent of the parties 
when they entered into the contract. Id. Thus a publisher or producer may not 
defend acts that change the author’s work on the theory that such acts increase the 
value of the work. This defense would only be valid if the publisher also could 
establish that the intent of the parties was to permit changes for such a purpose.

97 See note 10 supra and accompanying text.
88 See note 55 supra and accompanying text.
89i64F.2d 522 (7th Cir. 1947), cert, denied, 335 U.S. 813 (1948).
100 Id. at 525.

Id. at 526. Contra, Clemens v. Press Publishing Co., 67 Misc. 183, 122 N.Y.S. 206 
(Sup. Ct. 1910). But see id. at 184-85, 122 N.Y.S. at 206-07, (Gavegan, J., concurring).

PATERNITY AND INTEGRITY—AN ALTERNATE THEORY

As a third alternative an author may argue that the present rules of 
contractual interpretation and presumption tend to increase the bar
gaining advantage enjoyed by publishers and producers and, therefore, 
should be changed in order to foster more equitable commercial rela
tionships.

Present Contract Law. Under the present contract law, an
author who conveys his copyright to another does not reserve the 
right to claim paternity unless such reservation is explicitly stated in 
the contract.07 Without the right to receive credit, the author gene
rally has no right to prevent distortion of his work.96 97 98 * These accepted 
principles produce unfortunate results. For example, in Vargas v. 
Esquire, Inc.,w a commercial artist sold to Esquire a series of drawings 
which the magazine entitled “Vargas Girls.” When Esquire changed 
the title to “Esquire Girls,” Vargas sued to receive credit as the creator 
of the drawings. He argued that although the defendant did not 
specifically promise to affix his name to the drawings, the magazine was 
under an “implied agreement” to do so.100 The court rejected this 
contention, finding no duty—either express or implied—to give the 
artist credit for his work.101
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The tendency of courts to interpret narrowly the rights retained 
by the author fosters inequities which are multiplied by a correspond
ing tendency to read broadly the rights which he conveys. In Premin
ger v. Columbia Picture Corp.,102 the plaintiff sought to prevent the 
television showing of an edited version of his film, Anatomy of a 
Murder. Preminger relied on a provision in the contract reserving to 
him “the right to make the final ‘cutting and editing’ of the picture.” 103 
The court held that this clause reserved the right to make final cuts for 
the movie-theatre version only, and that Preminger had failed to reserve 
the right in the clause granting television rights.104 The opinion relied 
on the industry’s custom that the grant of television rights includes the 
right to cut and edit.105 In Hollywood Plays v. Columbia Picture 
Corp.,106 the movie studio offered to purchase from the plaintiff “mo
tion picture, television, and radio rights.” 107 The plaintiff’s replying 
telegram agreed to accept the purchase offer for “world picture 
rights.” 108 In a suit for breach of contract, the plaintiff contended 
that his telegram merely presented a counteroffer since it mentioned 
only motion picture rights. The court held that the telegram was an 
acceptance of the offer as made, because according to the custom of 
the industry the term “motion picture rights” embraces television and 
radio rights.109 * Together, Hollywood Plays and Preminger lead to the 

102 49 Mise. 2d 363, 267 N.Y.S.2d 594 (Sup. Ct.), aff’d, 25 App. Div. 2d 830, 269 
N.Y.S.2d 913, aff’d, 18 N.Y.2d 659, 219 N.E.2d 431, 273 N.Y.SJd 80 (1966). See also 
Strauss, supra note 5, at 510.

103 49 Mise. 2d at 366, 267 N.Y.S.2d at 598.
104 Id. at 370, 267 N.Y.SJd at 602.
105 Id. at 371, 267 N.Y.S.2d at 603.
106 77 N.Y.S.2d 568 (Sup. Ct. 1947), aff’d, 274 App. Div. 912, 83 N.Y.S.2d 302, rev’d 

on other grounds, 299 N.Y. 61, 85 N.E.2d 865, 90 N.Y.S.2d 33 (1949).
107 77 N.Y.S.2d at 572.
108 Id.
109 Id. at 576. See also Bartsch v. Metro-Goldwyn-Mayer, Inc., 391 F.2d 150, 155 (2d 

Cir.), cert, denied, 393 U.S. 826 (1968) (“If the words are broad enough to cover the new 
use, it seems fairer that the burden of framing and negotiating an exception should fall 
on the grantor.”); Autry v. Republic Productions, Inc., 213 F.2d 667, 670 (9th Cir.), cert, 
denied, 348 U.S. 858 (1954) (consent of the grantor to have his work exploited is not 
vitiated by the passage of time, even if potentially harmful to the grantor’s modern 
reputation); Cinema Corp, of America v. DeMille, 149 Mise. 358, 267 N.Y.S. 327 (Sup. 
Ct.), aff’d, 240 App. Div. 879, 267 N.Y.S. 959 (1933) (grant of rights to produce silent 
picture included right to make “talkie” though the medium was unknown at the time 
of the contract). But see Goodis v. United Artists Television, Inc., 425 F.2d 397, 405 (2d 
Cir. 1970) (reversing summary judgment and remanding issue of whether a novelist’s 
conveyance of motion picture rights, including the right to make “additions” included 
alterations in addition to those necessary to adapt to the film medium); Ettore v. Philco 
Television Broadcasting Corp., 229 F.2d 481 (3d Cir.), cert, denied, 351 U.S. 926 (1956)
(grant of motion picture rights did not include television rights before the medium was 
in existence).
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conclusion that if an author transfers “motion picture rights” in his 
work, he not only transfers all television and radio rights but also im
plicitly grants cutting and editing rights. The author apparently re
tains only those rights which are expressly reserved in the contract, 
and also, by virtue of custom in the industry, impliedly grants rights 
which are not mentioned in the contract. Unless the author’s attorney 
and reputation precede him to the conference table, his rights to pa
ternity and integrity invariably ride piggyback on those rights trans
ferred to the publisher or producer.

The Proposed Copyright Law—An Ineffective Alternative. A
study concluded for the Senate Subcommittee investigating the pro
posed copyright renewal provision noted the inadequacy of contract 
law for protecting the rights of authors, but suggested that by guaran
teeing the author a reversionary interest, the renewal system “to a lim
ited extent . . . accomplishes the same result” as does moral right.110 
Unfortunately, this is not the case. As previously indicated, the right 
to claim paternity essentially guarantees the author’s right to develop 
his reputation.111 The success and acclaim received by a work reflects 
favorably upon the author and gives him a substantial advantage in 
each successive work.112 This reward is obliterated if an author’s career 
may continue for many years without the benefit of receiving acclaim 
for his masterpiece. The right to prevent distortion of a work is sim
ilarly empty when bestowed upon an author so many years after a 
mutilated form of the work has been exposed to the public. After 
years of misrepresentation, a work might well fall into such general dis
repute that any subsequent attempt to portray it faithfully would be 
futile. Delaying of the moral right amounts to denial of it. Further
more, even the proposed reversionary renewal does not affect any 
“derivative works” made during the original copyright term.113 As a 
result, the distorted adaptations of a work are never withdrawn from 
public exposure and may compete perpetually with works that the 
author chose to restore. Although the proposed renewal provision at
tempts to balance the inequities which the law of contract fosters, it 
clearly fails to do so.

no B. Ringer, supra note 3, at 215.
Hl See note 22 supra and accompanying text.
112 It is evident that the absence of the paternity right hampers the development of 

an author’s reputation. But it is important to recognize that lack of public acclaim also 
prevents the author from acquiring the bargaining power that he so drastically needs 
under present law. The circle is a vicious and repressive one.

113 S. 644, 92d Cong., 1st Sess. § 203(b) (1) (1971).
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A Fresh Approach Through Contract Law. Since the proposed
renewal provision operates too late to be effective, perhaps it is possible 
to modify present contract law to incorporate some rules of contract 
interpretation and presumption used by other countries114 to effectuate 
moral right. One possible means of implementing the right to claim 
paternity is the following: “In the absence of an agreement to the con
trary, the alienation of one or more of the rights of utilization shall not 
imply the transfer of other rights which are not necessarily dependent 
upon the right transferred . . . 115 To illustrate one possible effect of

114 Since the reversionary renewal is uniquely American, other countries must rely 
even more heavily on contractual relations as a means of protecting the artist and his 
work. For a general discussion of analogies to renewal of copyright in other legal 
systems, see B. Ringer, supra note 3, app. B, at 202-16.

115 Id. at 214.
116 “Screen credit” is a commercially valuable commodity, sought after by unknown 

writers in the hope of gaining recognition and standing in the industry. When a pro
ducer manages to secure a right to make a motion picture, without the added expense 
of paying for giving screen credit as a part of the contract, he obtains an additional 
right in the sense that he is relieved from an otherwise additional expense of produc
tion. Such expense is often necessary in order to obtain production rights, since some 
screenwriters are in a position to withhold their work unless additionally compensated 
for the use of their name. Thus the right to publish without the necessity of giving 
credit may be a grant of a greater right than a mere right to publish, which often in
cludes a necessary additional expense of paying for commercial use of a name. See 
generally Berman & Rosenthal, Screen Credit and the Law, 9 U.C.L.A.L. Rev. 156 
(1962).

117 See notes 99-101 supra and accompanying text.
ns B. Ringer, supra note 3, at 215.

such a provision, assume that writer A contracts with producer B to 
alienate the right to publish his novel but says nothing regarding a 
by-line. Under the current rule, A would have no basis to claim the 
right to paternity. Under the suggested provision, it could be argued 
the right to publish a novel without giving the author credit was not 
transferred since anonymous publication is an additional right beyond 
the mere right to publish.11® Moreover, the right to publish without 
giving credit was not conveyed by the author since it is not a right 
“necessarily dependent on the right transferred” and, therefore, not in
cident to the mere right to publish. Were such the law, the “Vargas 
Girl” might be a living American institution.117

To effectuate the moral right of integrity of the work, some coun
tries enforce a contractual presumption that the transferee has a duty 
to notify the author of any new edition of his work, in advance, and 
to permit him to make final revisions.118 By presuming the author’s 
right to make final revisions of any “new edition” of his work, the 
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author is at least assured that his right of integrity is not abandoned 
unless he specifically waives it.

Since neither of these provisions precludes waiver, the assurance 
they provide becomes virtually worthless if publishers and producers 
are permitted to utilize standard purchase contracts with granting clauses 
that require an author to surrender his rights to paternity and integrity 
as a prerequisite to any sale of his work.119 It has been said that “one 
feels a persistent doubt in the wisdom of interfering into men’s bar
gains.” 120 Yet courts have interfered with freedom to contract in cases 
where one party has a considerable bargaining advantage and uses it 
to the unreasonable detriment of the weaker party and the public 
good.121 The author’s bargaining position is inherently weaker in the 
vast majority of cases, not only because he often negotiates with com
mercial giants, but also because he is selling a commodity the value of 
which is not ascertainable until after exploitation.122

H9 See note 2 supra and accompanying text.
120 Llewellyn, What Price Contract—An Essay in Perspective, 40 Yale L.J. 704 

(1931).
121 See Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960). See 

generally Kessler, Contracts of Adhesion—Some Thought about Freedom of Contract, 43 
Colum. L. Rev. 629, 631-33 (1943); Llewellyn, supra note 120, at 737; Meyer, Contracts 
of Adhesion and the Doctrine of Fundamental Breach, 50 Va. L. Rev. 1178, 1186 (1964).

122 See B. Ringer, supra note 3, at 188.
123 See H. Desbois, Le Droit D’Auteur 590-91 (1950); G. Michaelides-Nouvaros, 

Le Droit Moral de L’Auteur 204-06, 218 (1935). But see Bernstein v. Matador et 
Pathé Cinéma, [1953] D.H. Jur. 5, 33, [1933] D.A. Jur. 104 (upholding a contractual 
waiver agreeing to accept adaptations made by a film company, when such adaptations 
were required by the change of medium). See generally Katz, supra note 35, at 407. 
Under the present proposal, courts would be free to uphold such a provision upon a find
ing that the agreement was not an exercise of undue coercion upon the author. This 
would often be the case since an author should normally anticipate that minimal changes 
are required in adapting a work to a different medium. Permission to make such adap
tations is generally not an unreasonable request and presumably courts would respond 
accordingly.

Requiring the surrender of such basic rights as a condition to the sign
ing of the contract, allows publishers and producers to overstep the 
limits of fairness and join the category of commercial dealers who must 
be prevented judicially from abusing freedom to contract. Adoption of 
such a policy would be a step toward making inalienable both the right 
to claim paternity and the right to integrity of the work, as they gen
erally are under French moral right.123 Such a policy may also impose 
a significant duty on publishers and producers—a duty of care to 
maintain the integrity of a work they exploit. This imposition, how
ever, would not expose publishers and producers to the whims of 
authors who want to supervise film production. It merely would enable 
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an author to object to modifications which significantly alter the sub
stance of his work. This right affords the author the minimum protec
tion he requires and deserves, while guaranteeing that the public will 
not be flim-flammed by presentation of a distorted work.124 If adopted, 
this policy would correct the present imbalance and assure the Ameri
can author and artist that his work will reach the public intact and 
be recognized as the product of his mind and toil.

124 See Dreiser v. Paramount Publix Corp., 22 Copyright Office Bur.i.. 106 (N.Y. 
Sup. Ct. 1938).

125 196 Misc. at 71, 80 N.Y.S.2d at 579.

Conclusion

Several theories have been suggested as a means of recognizing the 
two critical elements of moral right. The right to paternity may be 
implemented first by adoption of a rule of contract interpretation 
which regards the author as conveying only that which he specifically 
transfers, thus reserving the author’s right to receive credit for his 
work unless he specifically waives it. Second, wider application of the 
right to publicity assures the author’s right to receive credit by recog
nizing his right to develop a reputation along with his work. The 
publicity theory also establishes the author’s right to integrity of the 
work by assuring to him the availability of existing tort remedies to 
protect his work. Integrity of the work may also be secured by appli
cation of the law of waste, when the author’s reversion is recognized as 
a future interest which he has a right to protect from being damaged. 
Finally, integrity of the work can be guaranteed by adoption of a con
tractual presumption establishing the author’s right to give final ap
proval to any material alterations of his work.

These theories suggest that the two critical elements of moral right 
can be assured in the United States without adopting the French doc
trine, the Berne Convention, or a specific legal doctrine for protection 
of literary and artistic work. However, the mechanics of this approach 
are not the same as the substance of moral right. Because enforcing the 
right of paternity requires only a determination of whether the author’s 
name appears on the work, the essence of the right is easily guaranteed. 
Enforcing the author’s right to integrity of the work is not as simple. 
It requires a court to exercise judgment; it must apply a standard to 
determine what constitutes distortion and what does not. Some courts 
have been totally unwilling to attempt such a determination. One court 
pondered, “[i]s the standard to be good taste, artistic worth, political be
liefs, moral concepts or what is it to be?” 125 Other courts have re
flected a shocking insensitivity in their efforts, suggesting that a pure 
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percentage test would be adequate.126 A cut of 15 percent of a work 
may not injure it if sensitively and artistically done, while a cut of even 
one percent might amount to a foul distortion if the deletion is bullishly 
performed.

126 49 Misc. 2d at 371-72, 267 N.Y.S.2d at 603.
127 See I. Stromholm, Le Droit de L’Auteur 36-38 (1967). The author suggests 

that there are at least four elements which must coalesce before a legal system will pro
tect the moral right of an artisan in his creation—(1) the recognition that an author 
puts himself, his personality, into a literary work, and that this personal quality has 
intrinsic value; (2) the attainment of a prestigious social position for the literary and 
artistic crafts; (3) enough bargaining power among artisans to give a certain degree 
of economic independence, or at least the possibility of attaining it; and (4) a climate of 
freedom and individual liberty which encourages personal creativity. Cf. Bloustein, 
Privacy as an Aspect of Human Dignity: An Answer to Dean Prosser, 39 N.Y.U.L. 
Rev. 962, 971 (1964).

If the moral right is to be effectuated in this country our legal system 
must become more sensitive to the intrinsic value of artistic creation 
and to the unbreakable bond between the personality of the artist and 
his work.127 Simultaneously, the courts must develop doctrines which 
enable them to implement the moral right. Adoption of the proposed 
principles would provide the courts with a means of effectuating the 
rights of paternity and integrity, while focusing the court’s attention 
on the particular problems of the author and artist. These theories may 
not cure the ills plaguing our laws of artistic creation, but they make 
treatment a possibility.



PROPOSED FTC REGULATION OF 
CONSUMER FINANCING

In the early part of this century, an individual named J. McClain 
purchased an automobile from one J. Baker, issuing in the process an 
eight percent negotiable promissory note to the seller. The seller, in 
turn, assigned the note to an individual named Patterson, a dealer in con
sumer paper and supplier of blank notes and chattel mortgages to Baker. 
When McClain’s car was seized from him by the United States District 
Court for the Western District of Arkansas on grounds that it had been 
stolen, he decided to cease payments on the note. At that point, the 
holder in due course,1 Patterson, secured a predictable judgment against 
McClain on the instrument.2

1 See Uniform Commercial Code § 3-302; notes 16-19 infra and accompanying text.
2 McClain v. Patterson, 177 Ark. 544, 7 S.W.2d 8 (1928).
3 Thirty-nine states still permit holder in due course status in consumer credit trans

actions. D. Swankin, Statement Before the Federal Trade Comm’n on Proposed Trade 
Regulation Rule: Preservation of Buyers’ Claims and Defenses in Consumer Installment 
Sales, at 19, Sept. 23, 1971.

I The proposed rule sets forth two requirements. First, the rule would make it an 
unfair or deceptive practice for any retail seller of consumer goods to fail to have 
inscribed on the face of any consumer paper a notice that the holder takes subject to all 
defenses or claims arising out of the underlying consumer sale or lease. The second 
requirement would make it an unfair or deceptive practice for a retail seller of con
sumer goods to take or receive any obligation from the consumer which either waives 
the rights or remedies of the buyer or contains a provision by which the buyer agrees 
not to assert any claim or defense. Preservation of Buyers’ Claims and Defenses In 
Consumer Installment Sales, 36 Fed. Reg. 1211-12 (1971).

s The principal categories of obligations which comprise the consumer installment 
debt are automobile paper, repair and modernization loans, and personal loans. See 58 
Fed. Reserve Bull. A-56 (1972).

Courts in most states would reach the same conclusion today.3 How
ever, under a new trade regulation rule proposed by the Federal Trade 
Commission, a buyer’s claims and defenses in a consumer credit sale 
would be preserved against a seller’s transferee. Furthermore, any limi
tation of buyer’s rights by means of a waiver of defense clause would 
be void.4 This Comment will examine the background, scope, weak
nesses, and probable market impact of the new proposal.

Background

THE EXPANSION AND REGULATION OF CONSUMER CREDIT

Consumer installment credit5 is a relatively recent development. Most, 
if not all, significant credit expansion and regulation in the United States 

[ 1563 ]
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has occurred in the last 50 years.® Regulation of the credit industry was 
accomplished originally through usury laws,6 7 although, as a practical 
matter, these laws were circumvented by invocation of the time-price 
doctrine—a legal fiction which assumes that a sale of goods with pay
ment deferred involves no element of lending and hence contains no 
potential for usury.8 Assisted in part by this assumption, the practice of 
lending was given new impetus in the early 1900’s by the adoption of 
legislation which legitimized rates in excess of the usury laws on small 
sums.9 Eventually, the enactment of a number of state retail installment 
sales acts encouraged banks to enter the expanding consumer credit 
market.10

6 See B. Curran, Trends in Consumer Credit Legislation (1965). See generally 
Curran, Legislative Controls As a Response to Consumer-Credit Problems, 8 B.C. 
Ind. & Com. L. Rev. 409 (1967); Jones, Finance Companies as Holders In Due Course 
of Consumer Paper, 1958 Wash. UL.Q. 177; Ziegel, Retail Installment Sales Legislation: 
A Historical and Comparative Survey, 14 U. Toronto L.J. 143 (1962); Comment, 
Retail Installment Sales—History and Development of Regulation, 45 Marq. L. Rev. 
555 (1962).

7 See Felsenfeld, Competing State and Federal Roles in Consumer Credit Law, 45 
N.Y.U.L. Rev. 487, 488 (1970).

»Id.-, Moo, Legislative Control of Consumer Credit Transactions, 33 Law & Contemp. 
Prob. 656, 658 (1968).

9 See Moo, supra note 8, at 657-58.
1® See id.
11 58 Fed. Reserve Bull. A-56 (1972). At the end of 1971, commercial banks held 

$45.9 billion of the total outstanding installment credit debt; consumer finance com
panies held $32.1 billion. M. at A-57.

12 See Comment, supra note 6, at 555-58.
13 See Uniform Commercial Code 1-103, 3-101 to 3-805.
14 See id. § 3-305. In the past, the holder in due course doctrine served the desirable 

function of assuring an unrestricted flow of credit. Creditors maintain that the doctrine 
continues to perform the same function today. Hearings on the Preservation of 
Buyers’ Claims and Defenses in Installment Sales Before the FTC 1282-85 (1971) 
(statement of Warren McElney, Nat’l Automobile Dealers Ass’n) [hereinafter cited as 
1971 FTC Hearings]-, Consumer Bankers Ass’n, Statement in Opposition to the Pro
posed Trade Regulation Rule “Preservation of Buyers’ Claims and Defenses in Con-

As a result, the amount of outstanding installment credit in the United 
States today is in excess of $100 billion—the principal holders of con
sumer installment debt being commercial banks, sales finance companies, 
and credit unions.11 Moreover, the demand for the services of these lend
ers is growing and will continue to grow.12

PRESENT PROTECTION OF CERTAIN TRANSFEREES

The common law, and subsequently the modern codes, incorporated 
the law merchant into negotiable instrument law.13 The result has been 
a continuation of the preference accorded a holder in due course14 and 
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the validity of waiver of defense clauses.15 The essence of the holder 
in due course doctrine is that a holder of a negotiable instrument who 
takes the instrument for value,16 in good faith,17 and without notice of 
claims or defenses of any other person to the instrument18 is insulated 
against infirmities in the underlying transaction.19 Similarly, the waiver 
of defense clause protects a qualified assignee from the consumer’s claims 
and defenses.20

sumer Installment Sales,” at 1-8, Sept. 13, 1971. See generally 1911 FTC Hearings 
1332-38 (statement of Donald Badders, American Oil Co.).

Such clauses appear in many consumer agreements and, from the viewpoint of 
the assignee, serve the same purpose as the holder in due course doctrine. See Uniform 
Commercial Code § 9-206(1) & Comments 1, 2. The following is a typical waiver of 
defense clause:

Buyer hereby acknowledges notice that the contract may be assigned and 
that assignee will rely upon the agreements contained in this paragraph, 
and agrees that the liability of the Buyer to any assignee shall be im
mediate and absolute and not affected by any default whatsoever of the 
Seller signing this contract; and in order to induce assignees to purchase 
this contract, the Buyer further agrees not to set up any claim against such 
Seller as a defense, counterclaim or offset to any action by any assignee 
for the unpaid balance of the purchase price or for possession of the property. 

Unico v. Owen, 50 N.J. 101, 106, 232 A.2d 405, 408 (1967).
16 Uniform Commercial Code 3-302(1) (a), 3-303.
M Id. § 3-302(1) (b); see id. § 1-201(19). See also id. § 3-201(1) & Comment 3.
™Id. §§ 3-302(1) (c), 3-304.
19 A holder who has complied with all the requirements of section 3-302 is subject 

only to the real defenses—infancy, incapacity, duress, illegality of the transaction 
which renders the obligation a nullity, fraud in the factum, discharge in insolvency 
proceedings, and any other discharge of which the holder has notice when he takes 
the instrument. Id. § 3-305(2).

20 A waiver of defense clause is “[e]nforceable by an assignee who takes his assign
ment for value, in good faith and without notice of a claim or defense, except as to 
defenses of a type which may be asserted against a holder in due course of a negotiable 
instrument under the Article on Commercial Paper (Article 3).” Id. § 9-206(1); see 
Navin, Waiver of Defense Clauses In Consumer Contracts, 48 N.C.L. Rev. 505, 509 
(1970); Comment, Waiver of Defense Clause and Consumer Protection in Installment 
Sales Contracts, 36 Fordham L. Rev. 106 (1967); Comment, Waiver of Defense Clause 
and Consumer Financing, 15 S.D.L. Rev. 386 (1970). See generally Uniform Commercial 
Code § 3-305.

21 See Commercial Credit Co. v. Childs, 199 Ark. 1073, 1077, 137 S.W.2d 260, 262 
(1940); Jones v. Approved Bancredit Corp., 256 A.2d 739, 743 (Del. 1969). Some 
courts, while ostensibly employing the “close connection” or conventional subjective 
good faith theories, deny holder in due course status to the assignee by applying sub 
silentio an objective test of good faith. See, e.g., Commercial Credit Corp. v. Orange 

In recent years, in response to a number of cases involving inexperi
enced buyers and highly knowledgeable sellers and financiers, some state 
courts have denied holder in due course status to the financier when the 
purchaser can demonstrate a “close connection” between the financier 
and the seller.21 Occasionally, courts also have invalidated waiver of 
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defense clauses on public policy grounds.22 A few state legislatures, for 
their part, have either abolished the negotiable note in certain circum
stances by preserving a buyer’s claims and defenses,23 voided the waiver 
of defense clause,24 or done both of the above.

County Machine Works, 34 Cal. 2d 766, 214 P.2d 819 (1950); Financial Credit Corp, 
v. Williams, 246 Md. 575, 229 A.2d 712 (1967); Westfield Inv. Co. v. Feller, 74 N.J. 
Super. 575, 181 A.2d 809 (1962). See generally Jones, supra note 6 (exposition of various 
theories used by courts to protect the consumer from holder in due course status); 
Littlefield, Good Faith Purchases of Consumer Paper: The Failure of the Subjective 
Test, 39 S. Cal. L. Rev. 48 (1966) (discussion of case law on good faith test).

22 Unico v. Owen, 50 N.J. 101, 114, 232 A.2d 405, 418 (1967); see Navin, supra note 
20, at 511-13; Comment, Waiver of Defense Clause and Consumer Protection in In
stallment Sales Contracts, 36 Fordham L. Rev. 106, 109-11 (1967); Comment, Waiver 
of Defense Clause in Consumer Financing, 15 S.D.L. Rev. 386, 389-92 (1970). In 
Unico, the court struck down a waiver of defense clause after determining that the 
assignee could not have been a holder in due course where the financier and retailer 
operated as parent and subsidiary. The court reasoned that the seller-assignee had 
imposed an unconscionable contract on the consumer. 50 N.J. at 114, 232 A.2d at 418.

23 Alaska Stat. § 45.50.541(b) (Supp. 1971); Cal. Civ. Code § 1804.2 (West Supp. 
1971); Del. Code Ann. tit. 6, § 4312 (Supp. 1970); D.C. Code Ann. § 28-3807(b) (Supp. 
V, 1972); Hawaii Rev. Stat. § 476-18(d) (1968); Mass. Gen. Laws Ann. ch. 255D, 
§ 25A (Supp. 1972); N.Y. Pers. Prop. Law § 403-6 (McKinney Supp. 1971); P.R. 
Laws Ann. tit. 10, § 748 (Supp. 1969).

24 Alaska Stat. § 45.50.541(b) (Supp. 1971); Cal. Civ. Code § 1804.1(a) (West Supp. 
1971); Del. Code Ann. tit. 6, § 4311 (Supp. 1970); D.C. Code Ann. § 28-3808(a) (Supp. 
V, 1972); Hawaii Rev. Stat. § 476-18(b) (1968); Mass. Gen. Laws Ann. ch. 255D, 
§ 24 (Supp. 1970); N.Y. Pers. Prop. Law § 403-3A (McKinney Supp. 1971); P.R. 
Laws Ann. tit. 10, § 749 (Supp. 1969); Wash. Rev. Code Ann. § 63.14.150 (Supp. 
1971).

The Uniform Consumer Credit Code apparently would permit holder in due course 
status to exist where “[s]econd or third takers may not know of an instrument’s con
sumer origin ...” Uniform Consumer Credit Code § 2.403, Comment. It provides 
optional alternatives concerning waiver of defense clauses. Id. § 2.404. Alternative A 
preserves the buyer’s rights against the assignee, although these rights may be asserted 
only as a matter of defense or setoff. Alternative B is essentially a notice provision 
which cuts off the buyer’s claims and defenses if he fails to respond to a written 
notice of assignment. Id.

25 See note 3 supra.
26 Pa. Stat. Ann. tit. 69, §§ 601 to 637 (1965).
27 Id. tit. 73, 500-101 to -602 (1971).
28 Id. tit. 69, 1101 to 2303 (Supp. 1971).
29 Id. tit. 69, § 615(D) (1965); id. 1401 (Supp. 1971); id. tit. 73, § 500-206 (1971)

Most states, however, recognize the holder in due course doctrine and 
waiver of defense provisions;25 and those states which have partially ab
rogated them have done so in a manner which lacks any clear-cut pat
tern. Pennsylvania, for instance, has three major credit laws—the Motor 
Vehicles Sales Finance Act,26 the Home Improvement Finance Act,27 
and the Goods and Services Installment Sales Act.28 Each statute pro
hibits waiver of defense clauses29 but permits holder in due course status
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if a transferee has received no notice of a purchaser’s claim by a speci
fied time.30

st) Under the Goods and Services Installment Sales Act, a 45-day notice period is 
provided after which the assignee is insulated from the claims and defenses of the 
purchaser. Id. tit. 69 § 1402 (Supp. 1971). The Home Improvement Finance Act provides 
a similar 15-day notice period. Id. tit. 73 § 500-208 (1971).

3115 U.S.C. §§ 1601-13, 1631-41, 1661-65, 1671-77 (1970) and 18 U.S.C. 891-96 
(1970).

32See Fair Credit Reporting Act, 15 U.S.C. 1681-81t (1970); Fair Credit Billing 
Act, S. 652, 92d Cong., 1st Sess. (1971). See generally Note, Consumer Protection 
Legislation: Another Consumer Fraud?, 60 Geo. L.J. 113 (1971).

33 li U.S.C. 1-1255 (1970).
34 12 U.S.C. 221-522 (1970).
35 See Felsenfeld, supra note 7, at 509-10; cf. Rice, Remedies, Enforcement Procedures 

and the Duality of Consumer Transaction Problems, 48 B.U.L. Rev. 559, 595-604 (1968); 
Saxbe, The Role of the Government in Consumer Protection: The Consumer Frauds 
and Crimes Section of the Office of the Ohio Attorney General, 29 Ohio S.L.J. 897, 
910 (1968).

The usual reasons given to justify state rather than federal administration of credit 
laws are that (a) local problems require local laws; (b) the state offers a better ex
perimental unit; and (c) administrative supervision is easier at the state level. Felsen
feld, supra note 7, at 509-10.

36 See Kripke, Gesture and Reality in Consumer Credit Reform, 44 N.Y.U.L. Rev. 
1, 44-46 (1969); Rice, supra note 35, at 604-06; D. Swankin, supra note 3, at 12-20; 
cf. Barber, Government and the Consumer, 64 Mich. L. Rev. 1203, 1215 (1966). See 
also W. Willier, Statement to FTC Concerning Proposed Trade Regulation Rule 
“Preservation of Buyers’ Claims and Defenses in Consumer Installment Sales,” at 4, 
Sept. 23, 1971.

37 36 Fed. Reg. 1211-12 (1971). See generally 16 C.F.R. § 1.12 (1972).

TREND TOWARD FEDERAL INVOLVEMENT IN CONSUMER CREDIT

In the last few years, with the enactment of the Consumer Credit Pro
tection Act31 * and other credit legislation,82 the federal government has 
begun to take a more active role in credit regulation—a province previ
ously reserved to the states, except in such tangential areas as bank
ruptcy33 and those activities governed by the Federal Reserve Board.34 
Although the advantages of diverse experimentation will undoubtedly 
result in continued state participation in credit regulation,35 36 regulatory 
coherence and efficiency mandate a greater federal presence.30

The FTC Proposal

A major step in federal control has been taken by the Federal Trade 
Commission in the form of a proposed trade regulation rule, entitled 
Preservation of Buyers’ Claims and Defenses in Consumer Installment 
Sales.37 This regulation represents a dramatic change in the law of con
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sumer credit.38 Two definitions are necessary in order to understand the 
rule’s application—1) “consumer goods and services” defined as those 
which are purchased “[pjrimarily for personal, family, or household use 
or consumption, and not for resale or for use or consumption in a trade 
or business;” 39 and 2) “retail seller” defined as “any person engaged in 
the retail sale or lease of consumer goods or services.” 40

38 See 1971 FTC Hearings 390.
39 36 Fed. Reg. 1211 (1971).
40 Id.
Mid.
i2Id.
Mid.
Mid. at 1212. The Commission’s rules authorize it to use a trade regulation rule 

in an adjudicative proceeding. 16 C.F.R. § 1.12(c) (1972); see notes 90-91 infra and 
accompanying text.

The possibility of a consumer raising a claim against the assignee for an amount 
greatly in excess of the face value of the obligation troubles many creditors. Testimony 
before the FTC indicated that this question was an important consideration in the 
minds of creditors and consumer interests alike. See 1971 FTC Hearings 1055-57 
(statement of Gladys Kessler, Consumer Federation of America); id. at 1288 (statement 
of Warren McElney, Nat’l Automobile Dealers Ass’n).

From the consumer point of view, the ability to assert an affirmative claim only 
arms the purchaser with a right to make himself whole. Lenders’ objections center 
on the likelihood of potential judgments greatly in excess of the principal involved, 
resulting from claims which, in their view, should more properly be pursued against 
other parties.

45 36 Fed. Reg. 1211 (1971).

Under the proposal, a retail seller would be required to print—in 10- 
point boldface type on the instrument of indebtedness—notice of preser
vation of the buyer’s defenses in “any contract for the sale or lease of 
consumer goods or services . . . [which] involves the execution of a 
promissory note or other instrument of indebtedness . . . .” 41 The effect 
of such notice would be to render the seller or any other holder of the 
instrument “subject to all defenses and claims of the maker ...42 
Furthermore, the seller’s failure to include the notice would be deemed 
“an unfair and deceptive act or practice.” 43

In a concomitant attack on waiver of defense clauses, the rule would 
forbid a seller from taking or receiving a retail installment sale agree
ment which contained “any waiver of rights or remedies which the 
buyer may have against the seller or holder ... [or] any provision by 
which the buyer agrees not to assert against a seller [or assignee] a claim 
or defense arising out of the sale . . . .” 44 Breach of either of these pro
visions would constitute “an unfair and deceptive act or practice.” 45

The Federal Trade Commission, as of this writing, has conducted 
hearings on the proposed rule in New York City, Chicago, and Wash
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ington, D.C. Final action on the subject can be expected before the end 
of this year.40

*6 Examination of past trade regulation rule files at the Federal Trade Commission
indicates that the promulgation of a rule occurs six to eight months after the closing
of the public record.

Banking interests who presented testimony at the FTC hearings concerning the
proposed rule questioned the inclusion of checks within the ambit of the rule. 1971
FTC Hearings 1108-14 (statement of Robert Doyle, Am. Bankers Ass’n); Consumer
Bankers Ass’n, supra note 14, at 12-13.

See 1911 FTC Hearings 1133 (statement of Donald Badders, American Oil Co.).
49 See id. at 1335-38; cf. Consumer Bankers Ass’n, supra note 14, at 6, 12-13.
50 See 1971 FTC Hearings 37; id. at 981 (statement of Fairfax Leary, Jr., Public 

Interest Research Group).
51 See id. at 37. It is also clear that a credit card transaction involves a waiver of 

defense. See id. at 1235 (remarks of Paul Daniel, Nat’l BankAmericard, Inc.); cf. id.

TYPES OF INSTRUMENTS COVERED BY THE RULE

The proposed rule may serve to regulate several different types of 
transactions. Those involving promissory notes clearly lie within the 
operation of the rule. Transactions involving checks also are covered, 
if the requirement that the seller attach a preservation of defenses state
ment to the buyer’s check is accepted.* * * * * * 47 A more difficult question is 
whether credit cards would be within the purview of the directive. For 
example, if a consumer purchases an automobile with a bank credit card, 
the bank might be considered a transferee of the seller’s rights. Any 
status the bank might enjoy as the beneficiary of a waiver of defense 
clause in the contract of sale would be in jeopardy under a liberal read
ing of the rule. The “instrument of indebtedness” in a credit card pur
chase—a prerequisite for application of the rule—would presumably be 
the form which the purchaser signs which is transmitted to the card’s 
issuer.

Predictably, opposition to inclusion of credit card transactions within 
the regulation has been expressed by numerous credit card companies.48 
In addition to alleging that “instrument of indebtedness” does not relate 
to credit card practices, the companies have contended that the inclu
sion of such cards within the ambit of the rule would adversely affect 
the credit card industry.49 Consumer interests, on the other hand, are 
convinced that, as a matter of statutory interpretation, legislative pur
pose, and public policy, the proposed trade regulation rule should apply 
to credit card transactions.50 These interests maintain that there is a po
tential holder in due course arrangement in the purchase of an item by 
one who in effect obtains financing for the transaction through his credit 
card company.51
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Certain card issuers have also argued that since the Federal Trade 
Commission has no jurisdiction over banks,* 44 * * * * * * * 52 and since the issuance of 
bank credit cards is a banking function,53 the Federal Trade Commission 
has no authority to extend its jurisdiction to bank card transactions.54 A 
final argument presented by credit card issuers is that even if statutory 
interpretation, legislative purpose, public policy, and jurisdiction justify 
inclusion of credit card transactions, the Commission should refrain from 
enforcement of the rule where the issuer fulfills the rule’s function of 
protecting the consumer.55

at 981 (statement of Fairfax Leary, Jr., Public Interest Research Group). See also id. 
at 1052-54 (statement of Gladys Kessler, Consumer Federation of America).

The bank credit card developed around 1914, like installment credit, is a newcomer 
to the economy. Today, over 20 million people are cardholders. Webster, Bank 
Charge Cards—Recent Developments in Regulation and Operation, 26 Bus. Law. 43,
44 (1970). See generally Davenport, Bank Credit Cards and the Uniform Commercial
Code, 1 Valparaiso U.L. Rev. 218 (1967); Comment, Credit Cards—A Survey of the
Bank Card Revolution and Applicability of the Uniform Commercial Code, 16 De
Paul L. Rev. 389 (1967); Comment, Credit Cards, 57 Nw. U.L. Rev. 207 (1962).

The card systems involve four different contracts—between the card associations and
member banks; between the card issuer and individual; between the member banks
and the merchant; and between the merchant and individuals. 1971 FTC Hearings
1111-12 (remarks of Robert Doyle, American Bankers Ass’n); Brandel & Leonard, Bank 
Charge Cards: New Cash or New Credit, 69 Mich. L. Rev. 1033, 1034-37 (1971). The 
number of contracts renders the credit card transaction difficult to characterize. Id. at 
1072.

52 “The Commission is empowered and directed to prevent persons, partnerships, or 
corporations, except banks . . . from using unfair methods of competition in commerce 
and unfair or deceptive acts or practices in commerce.” Federal Trade Commission Act 
5 5,15 U.S.C. 5 45(a)(6) (1970).

53See United States v. Philadelphia Nat’l Bank, 374 U.S. 321 (1963). In determining 
the legality of a bank merger under the antitrust laws, the Court noted by way of 
dictum that credit cards are an example of a banking product. Id. at 326 n.5.

54 See Consumer Bankers Ass’n, supra note 14, at 13-16.
1971 FTC Hearings 1335, 1338 (statement of Donald Badders, American Oil Co.). 

The petroleum industry, for example, is in a considerably different posture than many 
other issuers whose cards are not primarily designed for use outside a certain product 
line. The direct relationships between supplier, retailer, and consumer in the petroleum 
industry facilitates the two-party card transaction. Thus, when maintenance work is 
performed by a retailer for the consumer, the responsibility for the workmanship 
lies with the retailer; the supplier removes himself from the dispute. However, if a 
question arises concerning the supplying company’s products, an adjustment is effected 
between the supplier and the customer. Id. at 1334-35.

56 S. 652, 92d Cong., 1st Sess. (1971).

It is possible that the credit card issue will be resolved without Fed
eral Trade Commission action. The pending Fair Credit Billing Act56 
provides in part that a “card issuer who has issued a credit card to a 
card holder shall be subject to all claims and defenses arising out of any 
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transaction in which the credit card is used as a method of payment or 
extension of credit.”67

bi Id. § 169.
68 See 1911 FTC Hearings 1058 (statement of Gladys Kessler, Consumer Federation of 

America). This type of arrangement is known as a “specious cash sale” in New York 
and Massachusetts and is a means of avoiding the impact of any holder in due course 
limitation. Id. at 1058-59; see id. at 978 (statement of Fairfax Leary, Jr., Public Interest 
Research Group); W. Willier, supra note 36, at 5.

59Mass. Gen. Laws Ann. ch. 255, § 12F (Supp. 1971); N.Y. Gen. Bus. Law §§ 252-55 
(McKinney Supp. 1971).

60 The following revision to the proposed trade regulation rule has been suggested 
in order to lessen the frequency of the specious cash sale. This proposal would make 
it an unfair or deceptive practice for

any retail seller to enter into a transaction with a consumer who procures 
financing from a financing agency which has not agreed with the retail 
customer that repayment of the loan is subject to any defense or claim that 
the customer has against the seller where the financing agency:

(a) has supplied its applications and other materials to the seller who 
has supplied them to the retail customer for use in obtaining an enabling 
loan; or

(b) has been the subject of referrals for enabling loans of retail customers 
by the seller; or

(c) those who run the seller are so related to those who run the 
finance company by blood, marriage or otherwise that dealings between 
them would not be at arm’s length; or

(d) is directly or indirectly controlled by or is in control of the retail 
seller or is under direct or indirect common control or is otherwise af
filiated with the retail seller; or

(e) the financing agency and the retail customer are engaged in a joint 
venture to produce consumer obligations payable either directly or by

DEFECTS IN THE PROPOSED RULE

The trade regulation rule as presently proposed by the Federal Trade 
Commission suffers from two inadequacies. First, the rule would not 
apply to so-called “interlocking sales,” 58 59 which occur when the retail 
seller arranges for the purchaser to obtain a loan from a nearby lender, 
instead of financing the sale himself. The funds received are made pay
able to the seller and the consumer jointly, and the obligation to repay 
runs from the purchaser to the lender. If a dispute arises over the goods 
sold, the consumer’s duty to repay the lender remains a separate obliga
tion. In substance, this procedure involves an assignment to a holder in 
due course; indeed, two states have acknowledged this fact in recent 
legislation.69 The danger under the rule as proposed is that interlock
ing sales might become the usual mode of financing a substantial number 
of consumer credit sales. Therefore, a rewording of the regulation to 
include interlocking sales would appear to be in order.60
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A second defect which merits attention is the notice requirement of 
the proposed rule.* 61 The language of the seller’s notice to the buyer of 
preservation of defenses contains too much legal jargon to be easily un
derstood by the average credit consumer. A revision in the wording 
would appear to be desirable.

transfer to the financing agency, as per example where the finance agency 
pays any commission, referral fee or gives any other value to the retail 
seller based on or measured by the financing of such seller’s transactions. 

1971 FTC Hearings 979-80.
61 See 36 Fed. Reg. 1211 (1971).
62 See Shapiro, The Choice of Rulemaking or Adjudication in the Development of 

Administrative Policy, 78 Harv. L. Rev. 921, 960-61 (1965). Section 5(a) of the Federal 
Trade Commission Act provides that “[u]nfair methods of competition in commerce, 
and unfair or deceptive acts or practices in commerce, are declared unlawful.” 15 
U.S.C. § 45(a)(1) (1970). In addition, section 6(g) of the Federal Trade Commission 
Act states that the Commission shall also have power “to classify corporations and to 
make rules and regulations for the purpose of carrying out the provisions of sections 
41 to 46 and 47 to 58 of this title.” Id. § 46(g).

The possibility of FTC trade regulation in the antitrust field has sparked considerable 
scholarly debate. See Burrus & Teter, Antitrust: Rulemaking v. Adjudication in the 
FTC, 54 Geo. L.J. 1106 (1966); Comment, Rulemaking Procedure in the FTC’s En
forcement of The Merger Law, 78 Harv. L. Rev. 385 (1964).

63 16 C.F.R. H 1.11-1.16 (1972).
64 Id. § 1.12(a).
65 Id.

FTC Authority to Issue Trade Regulation Rules 
and Extent of Coverage

An evaluation of the effectiveness of the proposed trade regulation 
rule must await the resolution of possible challenges by the consumer 
credit industry to the Commission’s rulemaking authority and jurisdic
tion.

FTC RULEMAKING AUTHORITY

Whether, under the Federal Trade Commission Act, the agency pos
sesses the authority to issue substantive rules of general applicability is 
an unsettled question.62 The Commission, under the rules and proce
dures it has promulgated,63 may “[fjor the purpose of carrying out the 
provisions of the statutes administered by it . . . promulgate rules and 
regulations applicable to unlawful trade practices.” 64 Such rules and 
regulations are to “express the experience and judgment of the Commis
sion based on facts of which it has knowledge derived from studies, re
ports, investigations, hearings and other proceedings . . . .” 65 It is fur
ther provided that “[tjrade regulation rules may cover all applications 
of a particular statutory provision and may be nationwide in effect, or 
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they may be limited to particular areas or industries or to particular 
product or geographic markets, as may be appropriate.” 66 Relying on 
the broad grant of power in sections five and six of the Act,67 an ap
proach used to support trade regulation rules in the past, the Commission 
maintains that “implicit in the basic purpose and design of the Trade 
Commission Act as a whole” 68 is a broad substantive regulatory power.69 

A challenge to the legality of the proposed trade regulation rule would 
reveal that the Federal Trade Commission Act nowhere states that trade 
regulation rules are to have the force of law, whereas express power to 
enact substantive rules has been granted to the Commission in a few 
limited areas by specific congressional action.70 Furthermore, where 
Congress has granted broad rulemaking powers to other federal agen
cies, it often has done so expressly, not impliedly.71

6« W. § 1.12(b).
67 15 U.S.C. 45(a)(1), 46(g) (1970).
68 29 Fed. Reg. 8369 (1964).
69Id. at 8364-73; see 35 Fed. Reg. 4621 (1970). The Supreme Court may have given 

a boost to the Federal Trade Commission’s rulemaking authority under section five of 
the Act in a recent antitrust case. See FTC v. Sperry & Hutchinson Co., 40 U.S.L.W. 
4241 (U.S. Mar. 1, 1972). In addressing the issue of the scope of section five, the Court 
noted that “legislative and judicial authorities alike convince us that the Federal Trade 
Commission does not abrogate excessive power to itself if, in measuring a practice 
against the elusive, but congressionally mandated standard of fairness, it, like a court 
of equity, considers public values beyond simply those enshrined in the letter or en
compassed in the spirit of the antitrust laws. . . .” Id. at 4244 (footnotes omitted); 
see Boies & Verkuil, Regulation of Supermarket Advertising Practices, 60 Geo. L.J. 
1195, 1203-08 (1972).

70 The Federal Trade Commission does have power to issue general rules having the 
force of law. See Wool Products Labeling Act, 15 U.S.C. §§ 68-68j (1970) ; Fur Products 
Labeling Act, 15 U.S.C. 69-69] (1970); Flammable Fabrics Act, 15 U.S.C. 1191- 
1200; Fair Packaging and Labeling Act, 15 U.S.C. 1451-61 (1970).

The Commission also has the authority to issue and enforce industry guides—formerly 
trade conference rules. “They provide the basis for voluntary and simultaneous aban
donment of unlawful practices by members of industry. . . .” 16 C.F.R. § 1.5 (1972).

Although the FTC relies upon a number of cases to sustain its rulemaking authority, 
the legislative history of the Federal Trade Commission Act indicates that Congress 
did not intend the Commission to engage in substantive rulemaking. “The Federal 
trade commission will have no power to prescribe the methods of competition to be 
used in the future. ...” 51 Cong. Rec. 14,932 (1914). But see id. at 11,598 (remarks of 
Senator Norris).

7iSee 15 U.S.C. § 7170 (1970); 47 U.S.C. H 154(i), 3O3(r) (1970).
72 See, e.g., FPC v. Texaco, Inc., 377 U.S. 33 (1964); United States v. Storer Broad

casting Co., 351 U.S. 192 (1956); SEC v. Chenery Corp., 332 U.S. 194 (1947); National 
Broadcasting Co. v. United States, 319 U.S. 190 (1943).

Opponents of the proposed rule would also attack the validity of those 
cases relied upon by the Federal Trade Commission as precedent for its 
rulemaking authority,72 most of which are drawn from other federal 
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agency proceedings, especially those agencies which have been granted 
broad substantive rulemaking power.73 The Commission, on the other 
hand, can be expected to claim that these cases affirm the proposition 
that federal agencies may, in the exercise of their discretion, deal with 
problems by substantive rulemaking or adjudicative procedures.74 75

73 See note 71 supra.
74 In the Storer case, for instance, the Court suggested that the rulemaking power 

of the Federal Communications Commission may well go beyond the specific statutory 
enactment because that Commission deals with the public interest in new and expanding 
fields. 351 U.S. at 203. In the Texaco case, which followed Storer, the Supreme Court 
stated that it was within the discretion of the Federal Power Commission to decide 
whether a particular rule that it promulgated pursuant to its rulemaking authority 
required procedural safeguards, such as a hearing. 377 U.S. at 39. The Chenery case 
goes even further in confirming federal agency rulemaking authority by its suggestion 
that the decision by an agency to deal with a problem by means of a rule or by case 
adjudication lies in the general discretion of the agency. 332 U.S. at 203. See also 
FTC v. Motion Picture Advertising Co., 344 U.S. 392, 394 (1953); United States v. 
Morton Salt Co., 338 U.S. 632, 647-51 (1950); FTC v. Keppel & Bros., Inc., 291 US. 
304, 310 (1934); Pacific Molasses Co. v. FTC, 356 F.2d 386 (5th Cir. 1966); Carter 
Products, Inc. v. FTC, 201 F.2d 446 (9th Cir.), rev’d, 346 U.S. 327 (1963).

75 However, considerable doubt has been cast on the Federal Trade Commission’s 
rulemaking authority in a recent federal district court decision. National Petroleum 
Refiners Ass’n v. FTC, Civil No. 1180-71 (D.D.C. Apr. 4, 1972). In a case of first 
impression, the plaintiffs contended that the Commission’s octane rating trade regula
tion rule exceeded the statutory authority of the FTC. Id. at 1. After scrutinizing 
both the legislative history of the Federal Trade Commission Act and the Commission’s 
statutory grant of power, the court concluded that the Commission’s claim of un
limited rulemaking authority was untenable. Id. at 7.

Regardless of any disposition of National Petroleum, the Commission may be granted 
authority to promulgate rules by legislation now pending before Congress. See S. 
986, 92d Cong., 1st Sess. § 206 (1971). See also S. Rep. No. 269, 92d Cong., 1st Sess. 
(1971).

76 The Federal Trade Commission maintains that the Act is plain on its face and 
that difficulties of interpretation do not arise. See generally 2 J. Sutherland, Statutes 
and Statutory Construction § 4502 (1943).

77“[T]he Commission alone is empowered to develop that enforcement policy best
calculated to achieve the ends contemplated by Congress and to allocate its available 
funds and personnel in such a way as to execute its policy efficiently and economical
ly. . . .” Moog Indus., Inc. v. FTC, 355 U.S. 411, 413 (1958). A grant of rulemaking 
power, however, is not a delegation of a principal legislative function but, at best, the 
delegation of a secondary function of establishing procedures and regulations necessary 
to implement the basic policy determined by the legislature. 1 J. Sutherland, supra 
note 76, at § 313.

On balance, it is believed that the legality of the proposed rule would 
be upheld.78 The mandate of the Federal Trade Commission Act is so 
broad that power to issue trade regulation rules can be inferred from its 
“plain meaning” 76 and from the discretionary power it confers upon 
the Commission.77
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FTC JURISDICTION OVER “iN COMMERCE” TRANSACTIONS

Congress has empowered the Federal Trade Commission to restrain 
“[ujnfair methods of competition in commerce, and unfair or decep
tive acts or practices in commerce.” 78 Although Congress has the au
thority to extend the Commission’s jurisdiction to acts affecting com
merce,79 it has not yet done so and on one occasion has rejected such a 
proposal.80 As a result, decisions which have turned on questions of FTC 
jurisdiction usually have depended upon interpretation of the phrase “in 
commerce.”

78The Federal Trade Commission Act § 5(a)(1), 15 U.S.C. 45 (a)(1) (1970).
79 U.S. Const, art. I, § 8, cl. 3. “Congress, however, always retains the power to 

rescind its delegation or to alter the policies enacted by those to whom it has given 
quasi-legislative discretion. . . .” E. Corwin & J. Peltason, Understanding the Con
stitution 26 (1970).

80See S. 944, 74th Cong., 1st Sess. (1935); 80 Cong. Rec. 2424 (1936); 79 Cong. Rec. 
408, 2841, 1842-44 (1935). The Federal Trade Commission has been criticized for its 
hesitancy to intervene in activities which may be characterized as largely local in 
nature. A suggested explanation for this hesitancy has been a lack of jurisdiction 
on the part of the Commission. See Baum, The Federal Trade Commission and the War 
on Poverty, 14 U.C.L.A.L. Rev. 1071, 1073, 1085 (1967); Note, Jurisdictional Fetter on 
the FTC, 76 Yale L.J. 1688, 1695 (1967); cf. Baum, The Consumer and the Federal 
Trade Commission, 44 J. Urban L. 71, 86 (1966); Saxbe, The Role of the Government 
in Consterner Protection: The Consumer Frauds and Crimes Section of the Office of 
the Ohio Attorney General, 29 Ohio L.J. 897, 906 (1968). See also Comment, Trans
lating Sympathy for Deceived Consumers into Effective Programs for Protection, 
114 U. Pa. L. Rev. 395,442-47 (1966).

At present, there is a bill before the Congress which would expand the Federal Trade 
Commission’s jurisdiction to acts “affecting” interstate commerce. S. 986, 92d Cong., 
1st Sess. § 201 (1971). See also S. Rep. No. 269, 92d Cong., 1st Sess. (1971).

81312 U.S. 349 (1941).
82 Id. at 355.
83 350 F .2d 624 (7th Cir. 1965), cert, denied, 382 U.S. 982 (1966).
84 Id. at 637.
85 Zd.

The present status of the Commission’s jurisdiction stems from a line 
of cases commencing with FTC v. Bunte Bros., Inc.,81 in which the Su
preme Court held that the Commission was without authority to enforce 
the Act against a candy manufacturer whose operations were wholly in
trastate, even though they adversely “affected” interstate commerce.82 
Although the holding in Bunte has never been overruled, subsequent 
lower federal court decisions have diluted its force. In Sun Oil Co. v. 
FTC,83 Sun Oil argued that its gasoline consignment plan, limited to the 
area around Norfolk, Virginia, did not constitute activity “in com
merce.” 84 The United States Court of Appeals for the Seventh Circuit 
not only held that the company’s plan did fall within interstate com
merce85 but, more importantly, implied that any activity of a company 
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with nationwide markets might be “in commerce.” 86 87 The scope of the 
Sun Oil decision was expanded by P.F. Collier & Son Corp. v. FTC.&1 
In examining Collier & Son’s selling practices, the Sixth Circuit found 
that “[t]he nationwide scope of [Collier’s] operations, imparted the 
requisite interstate character. . . .” 88 For the future, then, it is possible 
that any business with a national advertising program or a nationwide 
market may be within the agency’s statutory jurisdiction, even if the 
particular practice under investigation is intrastate in character.

86 See id.
87 427 F.2d 261 (6th Cir.), cert, denied, 400 U.S. 926 (1970).
88 Id. at 272.
89See, e.g., 16 C.F.R. § 400.1 (1972) (size of sleeping bags); id. 401.1-401.5 (descrip

tive terms for household electric sewing machines); id. § 402.1-402.5 (deception in 
prismatic binoculars). See generally id. 401.1-424.2.

90 No case reports are available documenting the voluntary compliance procedure. 
However, the enforcement methods employed by the Commission in the District of 
Columbia in 1965 are most informative. FTC, Report on District of Columbia Con
sumer Protection Program 3-4, 11-12 (1968). Compare the enforcement procedures 
utilized by the Oklahoma Department of Consumer Affairs. Oklahoma Dep’t of 
Consumer Affairs, Annual Report of the Administrator 4-7, 13-14 (1971).

91 FTC, Report on the District of Columbia Consumer Protection Program 2-12 
(1968).

92 Although few statistical compilations of the effects of consumer credit laws on 
the market for consumer credit are available, a number of articles and empirical studies 
on interest rates, finance costs, and consumer demand have been written. See, e.g.,

Despite the expansion of FTC jurisdiction, it remains uncertain 
whether the Commission may exercise regulatory power over a locally 
based lender lacking even a single branch office. Although not indica
tive of a defect in the proposed rule, this factor promises an initial period 
of uncertainty with regard to the scope of the rule’s application.

ENFORCEMENT

In the past, trade regulation rules often have treated specific problems 
in narrow areas.89 When enforcement problems arose, offenders usually 
complied voluntarily with the Commission’s demands.90 Whether the 
same sort of compliance would be forthcoming in the case of install
ment sellers and financiers is conjectural, but it is clear that adjudicative 
proceedings can be conducted by the Commission in the event of non- 
compliance.91

Impact on Lending Practices

An analysis of the Commission’s proposed trade regulation rule would 
be incomplete without an examination of its impact on the practice of 
lending and its effect on the borrowing consumer.92
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Although proponents of the rule argue that in those states which have 
abolished the holder in due course doctrine no evidence exists that such 
a rule reduces available credit by discouraging purchases of negotiable 
instruments,* 91 * 93 creditors maintain that, as a practical matter this must be 
true.94 It is their belief that elimination of holder in due course status 
would force the transferee to initiate a new arrangement with the re
tailer, in which the retailer would maintain larger reserves for idemnifi- 
cation purposes.95 The transferee’s increased risk would thereby be pro
tected, and the retailer would be burdened with lower profits. For the 
marginal credit risk, the arrangement would result in fewer loans; and, 
therefore, it is argued, credit would be denied to those individuals most 
in need of it.9® Lenders further predict that the rule would initiate a 
trend away from third-party financing to direct loans by sellers to buy
ers.97 A recent study of Connecticut’s elimination of holder in due 

J. Chapman & R. Shay, The Consumer Finance Industry: Its Costs and Regulation 
(1967); G. Katona & E. Mueller, Consumer Expectations 1953-56 (1956); G. Katona 
& E. Mueller, Consumer Response to Income Increases (1968); Shay, The Impact 
of the Uniform Consumer Credit Code upon the Market for Installment Credit, 33 
Law & Contemp. Prob. 752 (1968); White & Munger, Consumer Sensitivity to Interest 
Rates: An Empirical Study of New-Car Buyers and Auto Loans, 69 Mich. L. Rev. 
1207 (1971).

^1971 FTC Hearings 1309-10 (remarks of Laurence R. Buxbaum, Consumer Protec
tion Div., Dep’t Att’y Gen., Mass.); id. at 1054-55 (statement of Gladys Kessler, Con
sumer Federation of America); id. at 970-71 (statement of Fairfax Leary, Jr., Public 
Interest Research Group); id. at 302; W. Willier, supra note 36, at 7.

91 Consumer advocates claim that the feai's of creditors are inflated rhetoric. See 1971
FTC Hearings 1054 (statement of Gladys Kessler, Consumer Federation of America).
Creditor interests, however, maintain that the proposed trade regulation rule “would
have unpredictable adverse effects on the cost and availability of credit for con
sumers ....” Consumer Bankers Ass’n, supra note 14, at 2.

95 With an increase in the lender’s risk accompanying the proposed trade regulation 
rule, the lender would demand a larger return or discount on consumer paper. He 
also would require full recourse against the seller, necessitating larger reserves in that 
party, and would thus reduce the working capital of the merchant. 1971 FTC Hearings 
694-96 (remarks of Eugene Hart, Marine Nat’l Exchange Bank); id. at 1289-90 (state
ment of Warren McElney, Nat’l Automobile Dealers Ass’n); Consumer Bankers Ass’n, 
supra note 14, at 8; see 1971 FTC Hearings 1105-07; cf. id. at 385.

96 See 1971 FTC Hearings 1284-85 (statement of Warren McElney, Nat’l Automobile 
Dealers Ass’n); Consumer Bankers Ass’n, supra note 14, at 3-5. See also FTC Economic 
Report on Installment Credit and Retail Sales Practices of District of Columbia 
Retailers, 5, 23, 29-30 (1968).

97 Cf. Consumer Bankers Ass’n, supra note 14, at 3-4. Typical of the lack of quanti
tative data in this area is the following statement by the Consumer Bankers Association 
representative: “While we do not believe consumer credit will vanish if the proposed 
rule is adopted, we can say, categorically, that certain large segments of the population, 
certain marginal credit applicants, will be denied legitimate credit to purchase con
sumer goods and services. ...” Id. at 5.
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course status in the case of home improvement sales98 seems to indicate 
a movement toward direct loans and a noticeable contraction of avail
able consumer installment credit.99

98 Comment, A Case Study of the Impact of Consumer Legislation: The Elimination 
of Negotiability and the Cooling-Off Period, 78 Yale L.J. 618 (1969).

99 Id. at 637-38, 642. Financial institutions also appear to have scrutinized their dealers 
more carefully. Id. at 638-39.

too See Consumers Bankers Ass’n, supra note 14, at 12-13. The volume of checks and 
checking accounts in the country has grown rapidly. Between 1939 and 1952, the 
number of checking accounts grew from 27 to 47 million, while the number of 
checks written rose from 3.5 to 8 billion per year. E. Farnsworth, Cases and Materials 
on Commercial Paper 46 (1968). See generally Uniform Commercial Code art. 4; 
Hackley, Our Baffling Banking System, 52 Va. L. Rev. 565 (1966); Leary, Check 
Handling under Article Four of the Uniform Commercial Code, 49 Marq. L. Rev. 331 
(1965).

101 Decisions to make final settlement would be more difficult in view of the short 
time required by the Code for settlement. See Uniform Commercial Code 4-202(2), 
4-301; cf. Consumer Bankers Ass’n, supra note 14, at 13. See generally FTC, Economic 
Report on Installment Credit and Retail Sales Practices of District of Columbia 
Retailers 22-31 (1968).

1027571 FTC Hearings 480; id. at 1053-54; cf. Curran, Legislative Controls as a Re
sponse to Consumer-Credit Problems, 8 B.C. Ind. & Com. L. Rev. 409, 435 (1967); 
Comment, Judicial and Statutory Limitations on the Right of a “Holder in Due 
Course” in Consumer Transactions, 11 B.C. Ind. & Com. L. Rev. 91 (1969).

103 See note 1 supra and accompanying text.

Other creditors forecast chaos in the bank collection process if checks 
are included within the proposed rule.1" It is not clear, however, how 
many checks are involved in consumer installment purchases. If the 
number is large, banks may avoid handling such items because of the 
increased risk in payment.101

Proponents of the rule, offering an impact argument of their own, 
suggest that the effect of the regulation would be to place the risk of a 
conditional seller’s default on the party better able to insure against that 
loss and equally able to investigate the merchant, namely the lending 
institution.102 It is believed that both positions, those of the lender and 
the borrower, have merit. The question to be decided, however, is 
whether the benefits which would accrue to credit purchasers under the 
rule merit the resulting increase in costs. Given the helplessness of un
sophisticated installment buyers who find themselves in the same sort of 
predicament as Mr. McClain103 one may well conclude that the increased 
costs are a small price to pay.

Conclusion

The proposed trade regulation rule under consideration by the Com
mission contains a number of uncertainties. The full scope of the Com
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mission’s powers in the area of consumer credit regulation has yet to be 
determined; and precisely what instruments, other than promissory notes, 
are covered by the proposal is also unclear. The rule, however, repre
sents a positive and coherent response to one of the problems which have 
most troubled state courts and legislatures. By precluding holder in due 
course status and waiver of defense clauses in consumer installment sales, 
the FTC’s proposal would ensure a higher degree of responsibility in 
merchants and financiers, a responsibility which has far too often been 
lacking in the past.





RECENT DEVELOPMENTS
BANKRUPTCY—Filing Fees—Requiring Filing Fees as a Prerequisite 
to Bankruptcy Discharge for Indigents is Unconstitutional—In re Kras, 
331 F. Supp. 1207 (E.D.N.Y. 1971), prob, juris, noted, 40 U.S.L.W. 
3398 (U.S. Feb. 22, 1972) (No. 71-749).

The authors of the United States Constitution reserved the establish
ment of bankruptcy laws to Congress; Congress was thus empowered to 
establish uniform laws across the nation.1 Accordingly, when an im
poverished man in Brooklyn recently sought to rid himself of his debts 
by filing in bankruptcy, his case was considered in the local federal 
district court.2 3

iU.S. Const, art. I, § 8, cl. 4; see The Federalist No. 42, at 266 (H. Lodge ed. 
1888) (J. Madison). See also 1 W. Collier, Bankruptcy ff 0.02 (14th ed. 1940).

2 In re Kras, 331 F. Supp. 1207 (E.D.N.Y. 1971), prob, juris, noted, 40 U.SL.W. 3398 
(U.S. Feb. 22, 1972) (No. 71-749). The federal government took the case to the 
Supreme Court on direct appeal. 28 U.S.C. § 1252 (1970). Section 1252 permits the 
Government to appeal directly to the Supreme Court when a federal statute has been 
declared unconstitutional by a federal district court.

3 Because the factual assertions of petitioner Kras were uncontested, the court 
accepted them as true. They show that Kras had been an insurance agent for Metro
politan Life Insurance Company. Premium payments which Kras had been keeping 
at home were stolen; he could not reimburse the company, and consequently he was 
discharged. The company’s bad references followed him when he sought other em
ployment, and his wife’s pregnancy kept her from working. In his small apartment 
Kras supported his wife, their two children, his mother, and her minor child. His 
younger child had cystic fibrosis. Welfare payments of $366 monthly scarcely allowed 
Kras and his dependents the necessities of life. Id. at 1208-09.

4Bankruptcy Act § 14(f), 11 U.S.C. § 32(f) (1970). Presumably a new employer 
would be more satisfied with an employee who had a bankruptcy discharge, than 
he would be with one whose wages were garnisheed. Moreover, regarding future 
consumer credit, one commentator declares that the bankrupt “will probably be able 
to purchase what he needs without any great difficulty.” D. Cowans, Bankruptcy 
Law and Practice § 61 (1963).

5 331 F. Supp. at 1209. One referee has termed the effect of a consumer bankruptcy

[ 1581 ]

The individual, Robert William Kras, had not been guilty of either 
fraud or fiscal mismanagement. He was simply the victim of misfortune, 
since a burglary had ruined his finances and caused him to lose his job.® 
Representatives of the New York Legal Aid Society urged him to file 
in bankruptcy, since a discharge would remove the obligation of his old 
debts and give him a new start. Once given his discharge, the bank
ruptcy referee would take cognizance of the discharge as a defense to 
the claims of his creditors.4

Although a discharge of his past obligations in bankruptcy would give 
Kras the opportunity for the new start in life he desired,5 gathering the 
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50 dollars needed to file in bankruptcy was beyond his means. Kras, 
therefore, went before the district court to request permission to pro
ceed in his bankruptcy petition without paying the requisite filing fees.6 
Kras presented both statutory and constitutional arguments in behalf 
of this request.7

discharge as a legal operation which cannot provide any guarantee that the situation 
will not recur, but “[i]t can remove the obligation of those old debts and give 
the debtor a new start.” D. Cowans, supra note 4, at If 60.

6See Bankruptcy Act § 40(c), 11 U.S.C. § 68(c) (1970) ($37.00 for referee’s salary 
and expense fund); id. § 48(c), 11 U.S.C. § 76(c) (1970) ($10.00 for trustee compensa
tion); id. § 52(s), 11 U.S.C. § 80(a) (1970) ($3.00 for clerk’s fee). Section 14(b) of the 
Bankruptcy Act permits a discharge when “the filing fees required to be paid by this 
title have been paid in full.” Id. § 14(b), 11 U.S.C. § 32(b) (1970); see id. § 14(c), 11 
U.S.C. § 32(c) (1970) (paying of fees is condition precedent to granting of discharge).

7 Other ways of finding relief, not mentioned in Kras, may be effective in removing 
obstacles such as the bankruptcy filing fee. One writer has suggested that access 
to all courts should be found as one of the unenumerated rights in the penumbra of 
the Bill of Rights, comparing the right of privacy found in Griswold v. Connecticut. 
381 U.S. 479 (1965); S. Moore, Jr., Relief of Indigents from Financial Barriers to 
Equal Justice in American Civil Courts 78-79 (1971).

8 28 U.S.C. § 1915(a) (1970).
9 The first legislative measure was enforceable only by creditors and was limited 

in its application to traders, merchants, and brokers. Bankruptcy Act of 1800, ch. 19, 
2 Stat. 19. This measure lasted only three years before it was repealed. Act of Dec. 19, 
1803, ch. 6, 2 Stat. 248.

The next bankruptcy law provided for voluntary proceedings; the debtor could 
begin proceedings and obtain a discharge. Bankruptcy Act of 1841, ch. 9, 5 Stat. 440. 
A product of financial stringency, the Act was short-lived, being repealed in 1843. 
Act of Mar. 3, 1843, ch. 82, 5 Stat. 614.

Financial stresses of the Civil War brought about the next bankruptcy measure. 
Bankruptcy Act of 1867, ch. 176, 14 Stat. 517. “Numerous and excessive fees” were 
the main causes of its repeal in 1878. Act of June 7, 1878, ch. 160, 20 Stat. 99. See 
generally 1 W. Collier, supra note 1, at O 0.04-0.05.

70 Bankruptcy Act of 1898, ch. 541, 30 Stat. 544, as amended, 11 U.S.C. 1-1103 
(1970).

11 Representative George Ray, a floor manager of the bill, observed:
taking it in all, it is in my opinion the most just and equitable bankrupt law 
that was ever framed; and it is a law that will operate most advantageously 
to that debtor class of our people whose circumstances are so reduced 
that they will need to take advantage of it. It is not a collection law—it 

Kras’ first argument was based on the federal in forma pauperis stat
ute.8 Since the adoption of the Constitution, there have been four bank
ruptcy laws in effect. Between 1800 and 1878 there were three separate 
bankruptcy laws, each lasting an average of five years.9 The solid foun
dation of an enduring bankruptcy system for the United States was 
established with the enactment of the current bankruptcy statute in 
1898.10 It is clear from both the statute and its legislative history that 
this law was intended to be fair to all, the poor as well as the rich. Filing 
fees were made as low as possible;11 and for those too indigent to pay 
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the filing fees, there were statutory means available to obtain a discharge 
without payment.12

is not framed or intended as such. We have reduced the cost of proceedings 
in bankruptcy—the charges and expenses—to the very lowest possible point, 
and the law has been made just and equitable on that subject ....

31 Cong. Rec. 6435 (1898) (remarks of Representative Ray).
12 The Act provided that “[rjeferees shall receive ... a fee . . . except when a fee is 

not required from a voluntary bankrupt . . . .” Bankruptcy Act of 1898 § 40a, ch. 541, 
30 Stat. 544, as amended, Act of June 28, 1946, § 6, 11 U.S.C. § 68 (1970). It further 
provided that “[cjlerks shall . . . collect the fees ... in each case . . . before filing the 
petition, except the petition of a proposed voluntary bankrupt which is accompanied by 
an affidavit stating that the petitioner is without, and cannot obtain, the money with 
which to pay such fees. . . .” Id. § 51(2), 30 Stat. 558-59, as amended, Act of June 28, 
1946 § 8, 11 U.S.C. § 79 (1970). Finally, it provided that “[cjlerks shall respectively 
receive ... a filing fee of ten dollars, except when a fee is not required from a volun
tary bankrupt.” Id. § 52(a), 30 Stat. 559, as amended, Act of June 28, 1946 § 8a, 11 U.S.C. 
§ 80 (1970).

13 Act of June 28, 1946, 11 U.S.C. §§ 1, 62, 63, 65, 67, 68, 71, 79-81, 102, 104, 112, 
517, 1024, 1033, 1059 (1970).

u See note 12 supra. A provision for paying the filing fees in installments over a six 
month period which may be extended by three months, if necessary, was substituted 
for the in forma pauperis proceedings. Bankruptcy Act § 59(g), 11 U.S.C. § 95(g) 
(1970); United States Supreme Court, General Order in Bankruptcy 35(4), 11 U.S.C. 
app. (1970). A recent study of this installment system reveals that it is little used, 
perhaps because it is subject to potential abuse by the referees. See Hearings on S.J. 
Res. 88 Before a Subcomm. of the House Comm, on the Judiciary, 91st Cong., 1st 
Sess., ser. 7, at 88 (1969).

15 The language of the pertinent committee report states:
Under the existing statutory provisions a bankrupt is permitted to file a 
petition without the payment of any filing fees where he accompanies it 
with an affidavit indicating his inability to pay them. In such instances, 
however, many of the referees have later collected the filing fees in 
installments from the bankrupts. It is deemed desirable, in lieu of the 
present widespread practice of demanding payment ultimately, to abolish 
pauper petitions. It seems more advisable to provide for installment pay
ments in meritorious cases and to leave the exact procedures for incor
poration in the general orders of the Supreme Court.

S. Rep. No. 959, 79th Cong., 2d Sess. 7 (1946). The possibility remains after reading 
this language, that Congress merely forgot to provide for petitioners who were as 
destitute as Kras. That is, those persons who could not reasonably be expected to 
make six or nine consecutive payments from inadequate public assistance grants. But 

If these measures had remained in effect, Kras could have obtained 
his discharge without paying the fees. But in 1946, when inequities in 
referee compensation were causing difficulties, the Referees’ Salary Act 
was passed as a remedy.13 The bankruptcy system was made financially 
self-sufficient, and the provision for obtaining a discharge without pay
ing the filing fees was eliminated.14 The congressional purpose in re
moving poverty petitions remains unclear, but its intent is plain; it re
moved statutory permission to proceed in forma pauperis in bank
ruptcy.15
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Therefore, legal aid counsel for the petitioner Kras argued that the 
wide ranging provisions of the federal in forma pauperis statute were 
sufficient justification for the court to permit Kras to proceed without 
paying the fees. The language of the statute would indeed appear to be 
broad enough: “Any court of the United States may authorize the com
mencement, prosecution, or defense of any suit, action or proceeding, 
civil or criminal, or appeal therein, without prepayment of fees . . . 16

conjecture serves little purpose in demonstrating congressional intent; for purposes 
of statutory construction, indications of what Congress forgot are not helpful.

16 28 U.S.C. § 1915(a) (1970).
17 331 F. Supp. at 1209. Petitioner’s attempt to show that Congress did not focus on 

the utterly destitute petitioner in bankruptcy is not especially illustrative in showing 
just what Congress did intend.

18 331 F. Supp. at 1210.
19 323 F. Supp. 1082 (D. Colo. 1971). But Chief Judge Arraj held for the petitioner, 

a widow, on equal protection grounds. See notes 24-39 infra and accompanying text.
20 428 F.2d 1185 (1st Cir. 1970), cert, denied, Meltzer v. C. Buck LeCraw & Co., 402 

U.S. 954 (1971). Chief Judge Aldrich decided that neither statutory nor constitutional 
grounds would aid the petitioner. Justices Black and Douglas dissented to the certiorari 
denial. See notes 42, 57 infra and accompanying text.

21 See notes 11-14 supra and accompanying text. See also Brief for Respondent at 4, 
In re Kras, 331 F. Supp. 1207 (E.D.N.Y. 1971).

22 Schaeffer, Proceedings in Bankruptcy in Forma Pauperis, 69 Colum. L. Rev. 1203, 
1209 (1969).

28 331 F. Supp. at 1210. Judge Travia quotes Judge Aldrich to the effect that the

Moreover, petitioner argued that nothing in the Bankruptcy Act spe
cifically forbade the court to grant a bankruptcy discharge if the peti
tioner was simply too poor to pay the fees, at once or in installments.17

The court considering Kras’ petition disagreed, stating that the pur
pose of Congress was clear from the enactment of the 1946 Referees’ 
Salary Act. The court held that this express intent pre-empted the gen
eral in forma pauperis provision.18 Two other decisions were cited in 
support of this holding, In re Smith19 and In re Garland.20 Backed by 
these two decisions, the Kras court rested on safe ground. No federal 
court had applied the federal in forma pauperis statute in a bankruptcy 
proceeding, and Judge Travia, who decided Kras, was not going to be 
the first one to do so. The reasoning of Judge Travia cannot be seri
ously questioned. Congress has a constitutional mandate to administer 
the bankruptcy laws as it wishes, and Congress did precisely that when 
it removed21 the provision enabling indigents to obtain a discharge in 
bankruptcy free of charge. Judge Travia noted that the leading article 
in the field criticized the congressional decision,22 but he relied on Chief 
Judge Aldrich’s language in Garland to demonstrate that the federal 
in forma pauperis statute cannot be applied to eliminate fulfillment of 
a condition precedent to the indigent’s discharge in bankruptcy.23
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In addition to his statutory argument, Kras contended that he was 
denied equal protection of the law as guaranteed in the fourteenth 
amendment. Chief Judge Arraj of the United States District Court for 
the District of Colorado provided Kras with the strongest precedent. 
Although Judge Arraj, in Smith, had agreed with the contention that the 
federal in forma pauperis statute did not apply, he held that the peti
tioner in bankruptcy was deprived of equal protection of the laws guar
anteed by the fourteenth amendment.24 Chief Judge Arraj’s opinion dis
cussed the old and the contemporary views of equal protection in de
ciding that the bankruptcy filing fee was unconstitutional. The tradi
tional view offered little hope to Kras. Equal protection once required 
that every person, regardless of his individual circumstances, must be 
treated in the same manner as all other persons in the application of a 
law.25 In light of this doctrine, it would seem reasonable that Kras be 
required to pay filing fees, as long as that requirement was imposed upon 
all those seeking discharge in bankruptcy.

in forma pauperis statute provides for waiver of prepayment, not forgiveness. 331 
F. Supp. at 1210, citing In re Garland, 428 F.2d 1185, 1187 (1st Cir. 1970). But Kras 
did not ask for forgiveness. Presumably, following his discharge he might later be 
solvent and able to pay the fees. The provision that the petitioner might later pay the 
waived fees when able was approved in Smith. 323 F. Supp. at 1093.

M 323 F. Supp. at 1089.
25 Id. at 1086. See Tussman & tenBroek, The Equal Protection of the Laws, 37 Calif. 

L. Rev. 341, 345 (1949).
26 The current interpretation discussed below may be subject to change. Chief 

Justice Burger, in striking down a Texas statute that imposed filing fees as high as 
$8900 for candidates for state office, introduced a new equal protection test—the 
statute must be “reasonably necessary to the accomplishment of legitimate state 
objectives ...” Bullock v. Carter, 40 U.S.L.W. 4211, 4214 (U.S. Feb. 22, 1972).

27 See Tussman & tenBroek, supra note 25, at 345.
2« See Dandridge v. Williams, 397 U.S. 471, 484-85 (1970). In Dandridge, a welfare 

scheme under which a large welfare family could not obtain per capita payments 
beyond a family unit maximum fixed by the state of Maryland was attacked as denying 
equal protection. The Court upheld the scheme, allowing reasonably based state dis
criminations in economic and social regulations, distinguishing this case from one in 
which a freedom protected by the Bill of Rights is involved.

29 The terminology comes from Shapiro v. Thompson. 394 U.S. 618, 638 (1969). On
behalf of the majority, Justice Brennan noted that “[slince the classification here 
touches on the fundamental right of interstate movement, its constitutionality must

The contemporary interpretation,26 applied over the past 20 years,27 
gives a broader meaning to the equal protection doctrine. The general 
rule is that a state’s discrimination having reasonable justification will 
not be overruled in the name of equal protection.28 But, when a citizen’s 
fundamental interests are at stake, the interest of the state in denying 
him some aspect of equal protection of the laws must be compelling to 
be constitutionally permissible.29 * Accordingly, the Supreme Court has 
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not allowed a state to deny welfare payments to an indigent who did not 
satisfy durational residency requirements, because this discrimination 
infringes upon his fundamental right of interstate travel.30 A state may 
not impose restrictions on a criminal appellant’s fundamental right to 
an appeal by limiting his right to obtain a copy of the trial transcript.31 
A state also may not make the right to vote contingent upon payment 
of a poll tax, because such action affects the citizen’s fundamental right 
to vote.32

be judged by the stricter standard of whether it promotes a compelling state interest.” 
Id.

so Id.
81 Griffin v. Illinois, 351 U.S. 12, 20 (1956) (Frankfurter, J., concurring).
32 Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966).
33 323 F. Supp. at 1088.
34See Stellwagen v. Clum, 245 U.S. 605 (1918). It has been suggested that the 

authors of the Constitution placed the bankruptcy provision in clause four of article I, 
section eight, because placing it in clause three would have Congress merely “regulate” 
bankruptcy, not “establish” it. 1 W. Collier, supra note 1, at fl 0.02. Nonetheless,’it 
was a provision interrelated with commerce; as James Madison wrote, “[t]he power 
of establishing uniform laws of bankruptcy is so intimately connected with the 
regulation of commerce, and will prevent so many frauds . . . that the expediency of 
it seems not likely to be drawn into question.” The Federalist No. 42, at 266 (H. Lodge 
ed. 1888) (J. Madison).

35 347 U.S. 497 (1954).
36 The language of Chief Justice Warren provides the key: “In view of our 

decision that the Constitution prohibits the states from maintaining racially segregated 
public schools, it would be unthinkable that the same Constitution would impose a 
lesser duty on the Federal Government.” Id. at 500.

Chief Judge Arraj took cognizance of this viewpoint in Smith, and 
ruled that the petitioner was entitled to a discharge without payment 
of the filing fee, because there was no compelling governmental interest 
which would overcome Smith’s fundamental right to a discharge.33 The 
court took care to dispose of two possible obstacles to such a holding. 
First, under the language of the fourteenth amendment, the equal pro
tection afforded by the Constitution applies only to the states. The area 
of bankruptcy is entirely federal; indeed it is zealously guarded by the 
federal system.34 In construing the provision of the fourteenth amend
ment as a curb upon the power of the federal government, the Smith 
court relied upon the Supreme Court decision in Bolling v. Sharpe.35 36 
There the Court read the equal protection language into the due process 
clause of the fifth amendment so that rights guaranteed against encroach
ment by the states would be guaranteed also against encroachment by 
the federal government.33

Second, Chief Judge Arraj discussed the difficulty in holding that a 
discharge in bankruptcy was one of the “fundamental rights.” He con- 
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eluded that more than the mere right to a bankruptcy discharge was in
volved; rather, the right involved was that of access to courts.37 He con
ceded that bankruptcy proceedings are in the nature of an administra
tive proceeding, rather than a resolution of disputes by litigation.38 None
theless, he held that the right involved was that of access to the judicial 
system since bankruptcy is administered by the district court system and 
since referees are empowered to decide questions of law.39

37 Kras argued that although he was not guaranteed a discharge in bankruptcy, once 
it was granted to some, it should not be denied to others because they were too poor. 
Brief for Petitioner at 20, 331 F. Supp. 1207 (E.D.N.Y. 1971). Arguably, the right 
involved need not be constitutionally guaranteed. Griffin v. Illinois, 351 U.S. 12, 18 
(1956). The Griffin majority held that although there was no constitutional right to 
appellate criminal review, once granted, the government could not discriminate against 
poor people attempting to exercise it.

38 323 F. Supp. at 1088-89. The conclusion that bankruptcy proceedings are not 
adversary in nature may be too hasty. By statute, “the trustee, creditors, the United 
States Attorney, or such other attorney as the Attorney General may designate” 
may come into the bankruptcy court and object to the discharge. Bankruptcy Act 
§ 14(b), 11 U.S.C. § 32(b) (1970). Thereafter the matter goes to trial before the 
bankruptcy referee. See D. Cowans, supra note 4, at 186-96. The reasons that 
bankruptcy proceedings are seen as merely administrative arise from creditor disillusion
ment at the failure of bankrupts to provide any of the monies owed, and “[t]his creditor 
disillusion, plus a lack of understanding by most creditors and far too many lawyers 
of the nature of bankruptcy proceedings, results in an antipathy or at least an apathy 
towards bankruptcy proceedings. Creditors do not know that a discharge can be 
opposed.” Id. § 183.

38 323 F. Supp. at 1089, citing 11 U.S.C. 1 (9)-(10), 11 (1970).
40 Even if the bankruptcy proceedings are deemed to be more in the nature of an 

administrative process, the status of the law is not settled. In Bymim v. Connecticut, 
the petitioner objected to paying a five dollar filing fee to a state commission in order 
to seek reinstatement of his right to vote, which he had lost due to a criminal convic
tion. The court held that petitioner had presented a substantial issue, requiring the 
empanelling of a three-judge court to determine its constitutionality. 410 F.2d 173 
(2d Cir. 1969). Although a bankruptcy discharge may not be so fundamental as the 
right to vote, the issue does seem sufficiently “substantial” to call the filing fee 
requirement into question, even though administrative, not judicial, procedures are 
involved.

41428 F.2d at 1187-88. This reasoning begs the question. The petitioner in bankruptcy 
does not necessarily want relief from his creditors; rather he wants a new legal basis 
for his economic future.

This decision was contrary to that of Chief Judge Aldrich who de
cided in Garland that the bankruptcy proceeding was merely an ad
ministrative proceeding and hence not a sufficiently compelling function 
to demand free discharge for indigents.40 Chief Judge Aldrich noted 
that the fees paid are used to support the bankruptcy system, and there
fore inure to the benefit of the bankrupt. He also felt that the right of 
the petitioner to a bankruptcy discharge did not seem sufficiently vital. 
Furthermore, he maintained that creditors would cease pursuing a peti
tioner who was absolutely destitute.41
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The Kras court accepted the equal protection argument, although it 
did not offer any reasoning as precise as that in Smith. The court only 
added a statement by Justice Douglas42 to support the holding that the 
right to file in bankruptcy is fundamental, and its denial, in view of the 
state interest presented, is a denial of equal protection.43

42 Meltzer v. C. Buck LeCraw & Co., 402 U.S. 954, 961 (1971) (Douglas, J., dis
senting) .

43 331 F. Supp. at 1212.
44 351 U.S. 12, 34-35 (1956) (Harlan, J., dissenting). This objection was mentioned 

only in passing by the Smith court. 323 F. Supp. at 1086-87.
45 Giving free access to the poor may place them in a better position than those 

middle-class Americans who would have to pay the fee for a discharge. It is important 
to keep in mind, however, that Justice Harlan’s criticism was a dissent to the present 
equal protection position of the Supreme Court. See generally Note, The Indigent’s 
Right to Counsel in Civil Cases, 76 Yale L.J. 545, 560-61 (1966). The Smith opinion 
applies the Court’s view. See note 33 supra and accompanying text. Accordingly, its 
application by Judge Travia in Kras rests on an equally firm foundation. Affirmation 
of this equal protection argument by the Supreme Court would strengthen it as a 
basis for allowing the poor access to all courts, regardless of their ability to pay filing 
fees.

48 331 F. Supp. at 1212.
47 401 U.S. 371 (1971).

Beside the obvious difficulties involved in holding the federal bank
ruptcy fee requirements unconstitutional, another analysis may make 
this holding seem somewhat suspect. The Kras opinion made no men
tion of a pointed objection levelled by Justice Harlan in Griffin v. Illi
nois44 to the new equal protection doctrine. Justice Harlan pointed out 
the obvious fact that application of equal protection to allow indigents 
free access to the courts discriminates against those bankrupts who can 
manage to pay the fee. This analysis of equal protection would render 
it less than sound as a basis for deciding the Kras case.4® But Judge Travia 
did not consider this objection; rather he decided that poverty is the 
invidious discrimination necessary to make the filing fee requirement un
constitutional.46 47

Another possible basis upon which to hold the filing fee requirement 
unconstitutional is that of procedural due process. Neither the Smith 
nor Garland opinions had the advantage of the reasoning of the Supreme 
Court in the decision of Boddie v. Connecticut.41 In Boddie, Justice 
Harlan, who, as mentioned above, harshly criticized the evolving equal 
protection doctrine, supplied an interpretation of the due process re
quirements of the Constitution which could be more far reaching than 
the expansion of equal protection and which may rest on a sounder con
stitutional basis. Writing for the majority, Justice Harlan held that the 
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Connecticut requirement that indigent petitioners pay a filing fee be
fore obtaining a divorce was an unconstitutional denial of due process.48 

The reasoning of the decision was three fold. First, Justice Harlan 
stated the familiar principle that procedural due process requires that 
citizens have a right of access to the courts. This right is not absolute; 
for example, a hearing may not be had by one who fails to appear when 
the proceeding was scheduled. But the general principle remains “that 
an individual be given an opportunity for a hearing before he is de
prived of any significant property interest . . . .”49 Second, Justice 
Harlan held that marriage is fundamental to our society; and, therefore, 
its formation and dissolution should not be denied to those who seek 
such remedies but cannot afford the required court fees.50 Third, the 
particular relief sought—the divorce—may be obtained only through the 
courts. The rationale of the holding is that where a remedy sought is 
of fundamental importance and is only available through the courts, 
filing fees which interfere with the exercise of the remedy violate the 
rights of citizens to due process of law.51

*8Id. at 383.
«Id. at 379.
so Id. at 376-77.
51 Id. at 383. But the Court’s reasoning clearly goes beyond helping indigent divorce 

plaintiffs in Connecticut. See Meltzer v. C. Buck LeCraw & Co., 402 U.S. 954, 955 
(1971) (Black, J., dissenting). Mr. Justice Black’s dissent to a denial of certiorari pro
vides a description of cases which will and will not be reviewed following Boddie. 
The Court remanded two cases, one similar to Boddie and one involving a fee required 
to appeal a welfare claim. It refused to hear other filing fee cases. Perhaps most sur
prising is the Court’s refusal to hear a case in which an indigent mother was denied 
court appointed counsel to defend herself in a state action to take her children away. 
Id.

52 The majority opinion stated: “We do not decide that access for all individuals 
to the courts is a right that is, in all circumstances, guaranteed by the Due Process 
Clause of the Fourteenth Amendment so that its exercise may not be placed beyond 
the reach of any individual, for, as we have already noted, in the case before us this 
right is the exclusive precondition to the adjustment of a fundamental human relation
ship.” 401 U.S. at 382-83.

53Id. at 387 (Brennan, J., concurring). In light of this criticism, it is interesting to 
note that two years earlier Justice Harlan had criticized “the current notion that this 
Court possesses a peculiar wisdom all its own whose capacity to lead this Nation out of 

This reasoning may be helpful in analyzing the bankruptcy filing fee 
requirements. Although the majority was careful to limit the applica
bility of the due process argument to the facts of the divorce proceed
ings,52 the concurring opinion of Mr. Justice Brennan questioned the 
restrictiveness of this application. He said: “I see no constitutional dis
tinction between appellants’ attempt to enforce this state statutory right 
and an attempt to vindicate any other arising under federal or state 
law.” 53 With this reasoning in mind, it seems that bankruptcy should 
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qualify for the same constitutional treatment as divorce. Requiring the 
indigent to pay substantial fees before obtaining a bankruptcy discharge 
for his “new start in life” seems as violative of due process as requiring 
him to live unhappily with his spouse. Both happen because he cannot 
gather the funds necessary to get into court. Justice Harlan, however, 
provided no definitive guide for determining why a person has a con
stitutional right to divorce, but no such right to a discharge in bank
ruptcy.

An analysis of the bankruptcy proceedings in light of the due process 
criteria of Boddie suggests that bankruptcy deserves similar treatment. 
First, the Constitution guarantees due process of law, and bankruptcy 
is as much an operation of law as divorce—each is often uncontested, 
and each is administered by the judicial system. Second, bankruptcy is 
arguably fundamental to economic survival in a consumer-credit society. 
Admittedly, some distinctions may be drawn in disputes as to how basic 
various court-administered rights are, but bankruptcy is becoming more 
of a necessity for members of our extended-payment economy.54 55 Third, 
this relief is available only in the bankruptcy courts, to which a poor 
man is denied access by the imposition of filing fees.65

its present troubles is contained only by the limits of judicial ingenuity in contriving 
new constitutional principles to meet each problem as it arises.” Shapiro v. Thompson, 
394 U.S. 618, 677 (1969) (Harlan, J., dissenting). The argument of Kras before the 
Supreme Court may provide an opportunity for the Court to get away from determina
tions of “fundamental” being what a given judge says it is. Instead the Court could 
begin to establish the principle that access to all courts is guaranteed by Constitutional 
promises of due process of law.

54 In the prologue to Title II of the Consumer Credit Protection Act of 1968, Con
gress found that “[ejxtortionate credit transactions directly impair the effectiveness 
and frustrate the purposes of the laws enacted by the Congress on the subject of bank
ruptcies.” Pub. L. No. 90-321, § 201a(2), 82 Stat. 159. Good discussions of the problems 
of bankrupt consumers are found in a number of sources. See Cyr, Bankruptcy Courts 
in Transition Toward Debtor Rehabilitation, 22 Me. L. Rev. 333 (1970); Dilenschneider, 
Dischargeability: A Brief for the Consumer Bankrupt, 44 Ref. J. 83 (1970); Shaeffer, 
supra note 22.

55 28 U5.C. § 1334 (1970).
56 See note 53 supra and accompanying text. Justice Brennan further stated that the 

right to be heard extended to all proceedings entertained by courts and that the dis
tinctions suggested by the majority would not withstand analysis. 401 U.S. at 387-88 
(Brennan, J., concurring). In another decision, Justice Black suggested that the limita
tion of Boddie would be expanded “slowly step by step, so that the country will have 
time to absorb its full import.” Meltzer v. C. Buck LeCraw & Co., 402 U.S. 954, 956 
(1971) (Black, J., dissenting). If Boddie will be only gradually expanded, then the 
singular status of the bankruptcy proceeding—its high filing fees, its lack of provisions 
for their waiver, and its exclusively federal jurisdiction—makes it a unique court func

Of course, if bankruptcy can be regarded as fundamental to the func
tioning of society, so may almost any other right enforceable at law.56 



1972] Recent Developments 1591

But this broad factor of access to the courts is one which makes due 
process a sound basis for deciding that Kras had a constitutional right 
to get a discharge without paying the 50 dollars demanded by the gov
ernment.

Judge Travia agreed. He did not frame the due process issues in 
Kras with any great precision. He merely quoted Justice Black, who 
might well have decided the issue in the Supreme Court on the basis 
of Boddie, to support his holding that the filing fee requirement was 
unconstitutional, being violative of due process.57

tion whose revision would be only a small, and therefore acceptable, step in the im
plementation of Boddie.

57 Mr. Justice Black had said, “I would either overrule Boddie at once or extend the 
benefits of government paid costs to other civil litigants whose interests are at least as 
important to an orderly society.” 402 U.S. at 958 (Black, J., dissenting). To this state
ment, Judge Travia added, “this court can only agree ....” 331 F. Supp. at 1212.

88 See note 44 supra and accompanying text.
59 401 U.S. at 385 (Douglas, J., concurring).
90 331 F. Supp. at 1212.
^See 28 U.S.C. § 1252 (1970); note 2 supra.
62 Meltzer v. C. Buck LeCraw & Co., 402 U.S. 954 (1971).
63 331 F. Supp. at 1214.

The Kras court discerned no difference between the equal protection 
and due process arguments involved in Boddie. In that case, Justice 
Harlan had criticized the equal protection approach because it dis
criminates against the parties still required to pay filing fees.58 Justice 
Douglas, arguing for equal protection, discounted the due process argu
ments of Justice Harlan as being highly subjective and vulnerable to 
judicial idiosyncracies.59 Yet the Kras opinion combines both arguments 
without distinguishing between them. “This Court can only agree that 
a proper interpretation of Boddie requires that, as applied to petitioner 
herein, the statutory requirement of prepayment of a filing fee to obtain 
a discharge in bankruptcy violates his Fifth Amendment right of due 
process, including equal protection.” 60

Since the government has taken the Kras decision to the Supreme 
Court by direct appeal,61 a more scholarly discussion of the constitu
tional reasoning in the opinion would be desirable. The Supreme Court 
has already in another case denied certiorari to the issue involved in 
Kras, even though the appeal arose after the Boddie decision was handed 
down.62 Nonetheless, Kras presents the Supreme Court with the issue 
of the Boddie decision’s applicability to bankruptcy for the first time.

There is some conjecture in the Kras opinion regarding the possibil
ity of legislative revision of the bankruptcy system.63 The self-support
ing bankruptcy system is now losing money, following a 20-year record 
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sumers who heretofore have been deterred or prevented

of showing more income than expenditures.64 The fees paid into the 
referees’ salary and expense fund pursuant to section six of the Referees’ 
Salary Act65 no longer support the system.

84 Administrative Office of the United States Courts, Tables of Bankruptcy 
Statistics 2 (1971).

83 11 U.S.C. § 68 (1970).
88 This may explain why the Government is expending so much legal talent on filing 

fee cases. In 1970, Congress removed the deterrent provision that dismissal of a bank
ruptcy proceeding for failure to pay filing fees operated as res judicata, barring the 
refiling of a petition. Act of Oct. 19, 1970, Pub. L. No. 91-467, 84 Stat. 990, amending 
11 U.S.C. § 35(b) (1970).

67 See Shaeffer, supra note 22, at 1218.
88 See note 70 infra.
«9 323 F. Supp. 1082 (D. Colo. 1971).
70 In the eight months following Smith, there were only three applications for waiver 

of fees in the 2100 personal bankruptcies administered. This happened despite the fact 
that Smith generated much local publicity, so that legal aid and the bar presumably 
were aware of its effects. National Commission on the Bankruptcy Laws of the United 
States, Waiver of Filing Fees for Indigents (Professional Staff memorandum).

71 Administrative Office of the United States Courts, Tables of Bankruptcy 
Statistics 2 (1971).

72 Id. at 4, 6.
73 House Comm, on the Judiciary, Revision of the National Bankruptcy Act, H.R.

Rep. No. 1409, 75th Cong., 1st Sess. 54 (1937).

Understandably, the Government is interested in maintaining the 
solvency of the bankruptcy system.66 The possibility exists that a re
moval of filing fees would bring about a massive influx of bankrupt con

front seeking 
a discharge because of the fifing fee requirement.67 However, a recent 
study has suggested that this would not be the case.68 * The Government 
did not appeal the adverse decision in In re Smith,M which removed the 
requirement of filing fees for poor people on constitutional grounds. 
Although the poor may therefore now file in bankruptcy without pay
ing fees in Colorado, there have been in fact very few persons seeking 
to file without payment of the fee.70 Moreover, it is evident that the 
requirement of fees from indigents is not essential to keeping the bank
ruptcy system solvent. The system is losing money even while the fee 
requirement remains intact.71

Two possible remedies exist as the referees’ salary fund itself falls into 
insolvency. One is to raise the filing fee amounts for petitioners seeking 
discharge. This proposal is plainly not practical. The number of non
business bankruptcies has risen dramatically until, at the present time, 
the proportion of bankrupts who are individuals, not businesses, stands 
consistently above 90 percent,72 73 * as compared with 50 percent in 1937.78 
Moreover, the amount of consumer credit outstanding also has risen 
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steeply, some 1772 percent from 1939 to 1969.74 75 To require the pay
ment of higher fees is not feasible, when 92 percent of those who come 
before the bankruptcy courts are destitute individuals. Most would 
probably be deterred from coming into court rather than attempt to 
obtain the additional monies needed to restore the bankruptcy system 
to solvency.

74 Hearings on S.J. Res. 88 Before a Subcomm, of the House Comm, on the Judiciary, 
91st Cong., 1st Sess., ser. 7, at 7 (1969).

75 1969 Judicial Conference of the United States, Reports of the Proceedings 23-24 
(1969).

76 Judge Shirley M. Hufstedler, of the Ninth Circuit, mentioned these revisions in a 
speech to bankruptcy referees. Among the specifics she mentioned was a suggestion 
that the bankrupt should be allowed to proceed in forma pauperis, stating that the cost 
would be “modest but, even if it were otherwise, it is a cost that the whole society 
should bear. . . .” Hufstedler, Consumers in Bankruptcy-Land, 45 Am. Bankr. L.J. 
199, 202 (1971).

77 Conrad Cyr, Referee for the District of Maine, discussed the paradox of an in
solvent bankruptcy system which requires bankrupts to pay fees which, almost by 
definition, they cannot afford. Cyr, supra note 54, at 346-47 n. 42.

78 Administrative Office of the United States Courts, Tables of Bankruptcy 
Statistics 13 (1971).

78 A District of Columbia referee showed that about one-half of the bankruptcy 
monies administered since 1967 had gone to attorneys fees, taxes, and administrative 
costs. The referee stated that local bankruptcy lawyers were charging exhorbitant sums 
for their services. Washington Post, Feb. 13, 1972, § A, at 1, col. 2.

80 The Commission is comprised of attorneys, law professors, and members of Con
gress. Jackson, Bankruptcy Administration Then and Noto, 45 Am. Bankr. L.J. 249, 
277-78 (1971).

81 “The Commission’s study, analysis, and evaluation shall include a consideration of

The second alternative is for the bankruptcy system to abandon even 
limited self-support and obtain its financing from the United States 
Treasury, without maintaining a separate account. The rest of the fed
eral judiciary is financed in this way, and it may well be time for the 
Government to fully support the bankruptcy system. This would pave 
the way to allowing indigent petitioners to proceed without filing fee 
payment. The Judicial Conference of the United States,76 noted judges,78 
and the referees themselves77 have all advocated this action.

An evaluation of the prospects for legislation regarding the bank
ruptcy system must take into account the evidence of congressional dis
satisfaction with the system as it is currently operating. Not only is the 
system losing money, but also nearly one-fourth of the assets adminis
tered by the system go to administration costs,78 and there are complaints 
of abuses made by parties involved in bankruptcy administration.79 In 
1970 Congress established a Commission on Bankruptcy Laws of the 
United States.80 This Commission is to make wide range findings and 
recommendations with the goal of revitalizing the system.81
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Presently there are bills pending in both houses of Congress which 
would remove the self-supporting provisions of the bankruptcy system.* 82 
Moreover from the experience in Colorado since the Smith decision, the 
Bankruptcy Commission will most likely recommend the removal of the 
filing fee requirement for indigents, allowing them ready access to a 
bankruptcy discharge.83 Following the report of the Bankruptcy Com
mission, action on legislation would be indicated.

the basic philosophy of bankruptcy, the causes of bankruptcy, the possible alternatives 
to the present system of bankruptcy administration . . . and all other matters which the 
Commission shall deem relevant.” Bankruptcy Study Commission Act, Pub. L. 91-354, 
$ 1(b), 84 Stat. 468 (1970).

82 See S. 1394, 92d Cong., 1st Sess. (1971); Hit. 4816, 92d Cong., 1st Sess. (1971).
83 See note 70 supra and accompanying text.
84 See Cyr, supra note 54. The author offers a scholarly and comprehensive examina

tion of bankruptcy reform proposals.
86 Lee, What Shall We Do for the Consumer Bankrupt?, 44 Ref. J. 9 (1970). The 

author writes of incorporating social agency functions into the referee’s office, including 
financial counseling and social service help for the consumer bankrupt.

86 During his tenure on the Supreme Court, Chief Justice Warren warned the referees 
that “Congress could, since it has the power, place bankruptcy administration in the 
Executive Branch if it concludes that administration by the Judiciary is too slow or too 
expensive. Already there are those who point out that the Executive Branch through its 
custodian administers alien property in its possession for a fraction of the 25% of 
Bankruptcy estates.” Address of Chief Justice Warren, Nat’l Ass’n of Referees in 
Bankruptcy Annual Dinner, 37 Ref. J. 3, 5 (1963).

Beyond these provisions are possibilities of more wide ranging rem
edies which move the function of bankruptcy closer to the goal of 
debtor rehabilitation.84 Among these provisions are the attachment of 
social service personnel to the bankruptcy courts,85 86 or the establishment 
of a separate federal executive agency to administer bankruptcies, per
haps at substantially lower costs.80

The Kras decision by the Supreme Court could present major indica
tions of the path charted for procedural due process and perhaps for 
equal protection in years to come. But even if Kras does not receive 
constitutional relief from the Supreme Court, major forces are at work 
to grant him relief through action by Congress.

CORPORATIONS—Mutual Funds—Investment Company Act of 
1940 Requires Affiliated Directors to Make Full Disclosure to Unaffili
ated Directors Whenever an Issue Directly Involves Management's Self
interest—Moses v. Burgin, 445 F.2d 369 (1st Cir.), cert, denied, 404 U.S. 
994 (1971).

The United States Court of Appeals for the First Circuit recently de
veloped a broad standard of disclosure applicable to the management of 



1972] Recent Developments 1595

a mutual fund.1 In Moses v. Burgin2 the court faced a delicate problem 
of balancing the exercise of business judgment by management against 
the potential conflict of interest inherent in the mutual fund structure.3 
While the unique factual pattern of the case will never recur because 
of changes in the operative rules of the stock exchanges,4 * the mutual fund 
structure will continue to raise serious questions concerning manage
ment’s responsibility to the investing public.6

1 The term “mutual fund” generally refers to diversified, open-end investment com
panies. Diversified companies invest in securities of a wide range of issuers and are 
able to pass their income on to shareholders free of any federal corporate income tax. 
Open-end companies, unlike closed-end companies, issue securities whose holders have 
a right to obtain from their company a proportionate share of the company’s assets. 
Almost all mutual funds offer these redeemable securities on a continuous basis. SEC, 
Report on the Public Policy Implications of Investment Company Growth, H.R. 
Rep. No. 2337, 89th Cong., 2d Sess. 33-77 (1966) [hereinafter cited as SEC Investment 
Co. Report], See also Note, The Mutual Fund Industry: A Legal Survey, 44 Notre 
Dame Law. 732, 767-812 (1969).

2445 F.2d 369 (1st Cir.), cert, denied, 404 U.S. 994 (1971).
8 Most major mutual funds are externally managed. See SEC Investment Co. Report 

45. Even those large funds with sufficient resources to establish their own efficient, 
well-staffed advisory departments rely upon external management because there is no 
economic justification to duplicate services already provided by the outside adviser. 
Id. at 49-50. Many commentators have puzzled over this unique structure. See Jennings, 
Mutual Funds and the Struggle over Commission Rates, in Conference on Mutual 
Funds, March 17-19, 1966, at 97, 122 (S. Hodes, P. Geerlings, & M. Simpson eds. 1966).

Funds are often organized by an investment adviser—generally a separate corporation 
specializing in advisory services. While the fund and the adviser are technically separate 
legal entities, tied only by an advisory contract, the adviser dominates the fund. See 
Wharton School of Finance and Commerce, A Study of Mutual Funds, H.R. Rep. 
No. 2274, 87th Cong., 2d Sess. 64-68 (1962) [hereinafter cited as Wharton Report].

4 See note 18 infra.
s See Miller & Carlson, Recapture of Brokerage Commissions by Mutual Funds, 46 

N.Y.U.L. Rev. 35, 71-78 (1971) (discussion of the conflict of interest within the 
mutual fund industry and a consideration of structural change). See also Note, 
Conflict of Interest in the Allocation of Mutual Fund Brokerage Business, 80 Yale L.J. 
372, 387-94 (1970).

«Defendant Fidelity Fund, Inc., a Massachusetts corporation, shares its officers, di
rectors, advisers, and underwriters with 12 sister funds, each with its own investment 
objectives. Fidelity Fund is registered under and is subject to the Investment Company 
Act of 1940. 15 U.S.C. §§ 80a-l to 80a-52 (1970).

T See Fed. R. Civ. P. 23.1.
8 The underwriter is a wholesaler of fund shares to independent security dealers 

who in turn sell the fund shares to prospective investors. Fidelity Fund’s underwriter, 

The appellate opinion focused upon the disclosure aspects of mana
gerial conduct, an issue largely ignored by the lower court. Moses, a 
shareholder in Fidelity Fund (Fund),6 brought a shareholder’s deriva
tive suit7 against the Fund’s directors; its investment adviser, Fidelity 
Management and Research Co. (Management); and its underwriter, The 
Crosby Corp.8 The complaint alleged violations of common law and 
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statutory fiduciary duties,9 specifically, Management’s gross abuse of 
business discretion and self dealing. The gravamen of the claim was that 
Management failed to secure an arrangement whereby a percentage of 
brokerage commissions—referred to as “give-ups” and used by Manage
ment as an incentive for sale of Fidelity Fund shares10—could be recap
tured11 for the direct benefit of the Fund. Moses claimed that Manage

The Crosby Corp., is a wholly owned subsidiary of Fidelity Management and Research 
Co. whose exclusive business is the wholesaling of Fidelity Fund shares.

9 The four violations alleged in the district court concern both statutory and non- 
statutory duties—(1) to secure for the Fund the best execution of its purchase and 
sale orders; (2) to secure for the Fund a greater benefit through a change in Manage
ment policy; (3) to keep separate the assets of the various trusts under Management’s 
control; and (4) to include references of Management practices from the text of the 
advisory and underwriting contracts. Moses v. Burgin, 316 F. Supp. 31, 35 (D. Mass. 
1970), rev'd, 445 F.2d 369 (1st Cir.), cert, denied, 404 U.S. 994 (1971); see Investment 
Company Act of 1940, ch. 686, §§ 1, 15, 36, 37, 54 Stat. 790, 812, 841, as amended, 
Investment Company Amendments Act of 1970, 15 U.S.C. 80a-l, 80a-15, 80a-35, 80a-36 
(1970); M. Feuer, Personal Liabilities of Corporate Officers and Directors 13-23 
(1961). Prior to the 1970 Amendments, the provisions of the Investment Company Act of 
1940 were not as broad as the common law fiduciary duty—the standard of reasonable
ness did not apply to advisory contracts. See Investment Company Act of 1940, 
ch. 686, § 36, 54 Stat. 841, as amended, Investment Company Amendments Act of 1970, 
15 U.S.C. § 80a-35(b) (1970); Note, Mutual Fund Advisory Fees and the New Standard 
of Fiduciary Duty—Interpreting the 1910 Mutual Fund Act, 56 Cornell L. Rev. 627, 
638 (1971). Because all the events occurred prior to 1970, the 1970 Amendments were 
inapplicable to the facts of the case. See Investment Company Amendments Act of 
1970, Pub. L. No. 91-547, § 30, 84 Stat. 1413.

10 The stock exchanges have established a fixed minimum commission rate which 
does not provide for quantity discounts. See N.Y.S.E. Const, art. XV, 2, 3, 7, 
reprinted in CCH NYSE Guide 1702, 1703, 1707 (1970). This continues despite the 
fact that costs are largely unrelated to the size of the transaction. See Wharton 
Report 492. The reciprocal and give-up practices which developed in the face of the 
anti-rebate rules of the exchanges were accomodations to the disparity between required 
execution commissions and actual costs. See Miller & Carlson, supra note 5, at 36-41. 
The size of many mutual fund transactions were sufficient to compel brokers com
peting for the executions to give-up a portion of the commissions they received from 
the fund. In Moses, Management, to stimulate sales, used give-ups to reward brokers 
who publicly sold shares of Fidelity Fund acquired from The Crosby Corp., the 
underwriter. 445 F.2d at 372.

The customer-directed give-up described above is to be distinguished from the long 
standing practice of broker-directed give-ups. In the former type of give-up, a broker 
who has done no work in a particular transaction receives part of the commissions. 
In the latter, two brokers who have shared the work divide the commissions between 
themselves. M.; see Note, The Use of Brokerage Commissions to Promote Mutual 
Fund Sales: Time to Give Up the “Give-up", 68 Colum. L. Rev. 334, 336 n.17 (1968).

11 Recapture refers to the practice of securing a give-up from the executing broker. 
This practice raises substantial questions concerning management’s duty to make 
organizational changes to effectuate recapture for the fund’s benefit. See Miller & 
Carlson, supra note 5.
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ment, the investment adviser, had wasted corporate assets by failing to 
credit the give-ups against the advisory fees paid to itself.12

12 The complaint raised two issues. First, it was alleged that the give-up practice 
resulted in Fund’s loss of the value of commissions which could have been recaptured. 
Moses argued that recapture could have been effected either by creation of a broker 
affiliate qualified to execute Fund portfolio transactions, or by rechanneling give-ups 
to Management’s affiliated underwriter—Crosby. In either case the sums involved 
would have been credited to Fund, thereby reducing operating costs. 445 F.2d at 372. 
Second, Moses claimed that the gvie-up practice pursued conferred a special benefit 
on Management and Crosby. Use of give-ups to stimulate sales of Fund shares increased 
both Crosby’s commissions and Management’s advisory fee, which were measured 
by the size of Fund’s assets. In essence, Management was using Fund’s assets for its 
private advantage. Id. See generally Miller & Carlson, supra note 5, at 49-66; Note, 
supra note 5, at 375-81.

13 Management argued that give-ups encouraged the sales of Fidelity Fund shares and 
that this promoted a net cash inflow and growth beneficial to the Fund’s shareholders. 
The choice between direct benefit—through recapture and reduction of advisory 
fees—and indirect benefit—through stimulation of Fidelity Fund shares—was therefore 
within the business judgment of Management. 445 F.2d at 374.

14 See 445 F.2d at 381-82. The establishment of the fixed minimum commission rate 
schedule of the New York Stock Exchange is bolstered by an elaborate structure of 
rules. Among these, the anti-rebate rules prohibit any practice which has the effect of 
reducing the commissions paid by a customer to a point below the minimum fixed 
by the Exchange. N.Y.S.E. Const, art. XV, § 1, reprinted in CCH NYSE Guide 4 1701 
(1970). Similar rules have been adopted by the regional exchanges. See Philadelphia- 
Baltimore-Washington Stock Exch. Const, art. XX, §§ 1, 2, 6, 7 (1968).

15Moses v. Burgin, 316 F. Supp. 31, 56-60 (D. Mass. 1970), rev'd, 445 F.2d 369
(1st Cir.), cert, denied, 404 U.S. 994 (1971). Most courts will not second-guess the 
judgment of directors on business decisions. See Everett v. Phillips, 288 N.Y. 227, 232, 
43 N.E.2d 18, 19-20 (1942); Pollitz v. Wabash R.R., 207 N.Y. 113, 124, 100 N.E. 721, 
724 (1912); M. Feuer, supra note 9, at 19. Regarding Management’s decision to use 
an unaffiliated broker, the district court noted that the SEC had stated that directors 
acting in good faith had no duty to offset management fees through recapture by an 
affiliate. 316 F. Supp. at 57-58, cf. Black v. Parker Mfg. Co., 329 Mass. 105, 112-13,
106 N.E.2d 544, 549-50 (1952). On the question of recapture, the district court said: 
“Inasmuch as an anti-rebate rule is the type of stock exchange rule which has the 
force of law and is binding alike upon members and customers of the exchange ... all 
recapture devices which are contrary to the anti-rebate provisions of exchange con
stitutions are illegal.” 316 F. Supp. at 57 (citations omitted). The SEC has expressed 
the contrary view that “it would not be inconsistent with those rules for dealer- 
distributed funds to direct give-ups to their adviser-underwriters, all of whom are 
[National Association of Security Dealers] members, for the purpose of applying these 
give-ups to reduce the advisory fees payable by the funds.” SEC Investment Co. 
Report 173.

Not only did defendants deny allegations of bad faith and self dealing, 
but they asserted that its give-up practice conferred a benefit on Fidel
ity Fund13 while the alternatives urged by Moses would have been illegal 
as violations of the stock exchanges’ anti-rebate rules.14 15 * * Although the 
business judgment issue was clearly drawn, the district court dismissed 
the shareholder suit without ever reaching the issue.1®
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The Court of Appeals for the First Circuit reversed,16 holding that 1) 
if it was practical for the Fund to recover commissions for its direct bene
fit, there could be no choice between direct and indirect benefit,17 and 
2) the recapture issue was not “a statutory interpretation issue of first 
impression . . but that “[t]he controlling answer must be found in 
how the exchanges, who were the rulemakers, themselves translated their 
rules.” 18

18 Moses v. Burgin, 445 F.2d 369 (1st Cir.), cert, denied, 404 U.S. 994 (1971).
u Id. at 374. The court based its holding on Fidelity Fund’s charter which required 

that the Fund receive the full asset value of each share sold in order to protect the 
existing shareholders’ interest from being diminished by the addition of further par
ticipants. The court reasoned that “[i]f Fund receives the asset value of new shares, 
but at the same time rewards the selling broker with give-ups that it had a right to 
recapture for itself, then the net income Fund receives from the process of selling 
a share is less than asset value .... Such application violated its charter if it would have 
been practical to obtain the give-ups for the direct benefit of its treasury.” Id.

wld. at 382. All of the activities complained of in this case occurred prior to the 
abolition of the customer-directed give-up by the New York Stock Exchange on 
December 5, 1968. See NYSE Member Firms Educational Circular, No. 255 (Jan. 17, 
1969); id. No. 251 (Dec. 11, 1968); id. No. 249 (Nov. 27, 1968); id. No. 243 
(Oct. 14, 1968). See also N.Y.SJE. Const, art. XV, § 1, reprinted in CCH NYSE 
Guide fl 1701 (1970). The SEC had previously proposed rule 10b-10 which would 
have prohibited give-ups unless the fund received the benefit. SEC Securities Exchange 
Act Release, No. 8239 (Jan. 26, 1968). This proposal was withdrawn when the NYSE 
and other exchanges acted. Miller & Carlson, supra note 5, at 35 n.l; see SEC Securities 
Exchange Act Release, No. 8746 (Nov. 10, 1969). The give-up practices had become 
part of the industries’ operating procedure and were fundamental to the economies 
of the regional exchanges. Through reciprocal practices which directed regional 
business to favored brokers, mutual fund management could increase its ability to 
execute advantageously for its investors. See generally Miller & Carlson, supra note 5, 
at 41.

19 445 F.2d at 378. Management first became aware of the possibility of recapture 
for the Fund at a meeting with SEC representatives in June of 1965. The court found 
that this meeting should have given Management notice that its benefit might now 
conflict with Fund’s interest. Id. at 377. The report issued by the SEC in late 1966 
also raised the possibility of recapture and should have been brought directly to the 
unaffiliated directors’ attention. Id. at 378; see SEC Investment Co. Report.

29 It was only the institution of the suit that brought the issue of recapture to the 
attention of the unaffiliated directors. Once the issue was before them, two of Manage
ment’s attorneys were retained to investigate regional practices and prepare for recapture 
on consenting regional exchanges. The court said that after “moving slowly” the

The court’s finding of improper management conduct with respect 
to the recapture issue is most significant. Specifically, Management, the 
investment adviser, had failed to inform unaffiliated directors of the pos
sible conflict of interest involved.19 In fact, the recapture issue was not 
revealed to the unaffiliated directors until the action was commenced 
in 1967. Furthermore, the court noted that post litem events also con
tributed to the conclusion that Management had minimal regard for 
keeping the unaffiliated directors informed.20 By failing to disclose in-
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formation to the unaffiliated directors in areas where there was a pos
sible conflict of interest, Management had breached its fiduciary duty 
of loyalty owed to Fund’s investors. Relying upon section one of the 
Investment Company Act of 1940,21 the court concluded that Manage
ment’s failure to disclose had seriously impaired the unaffiliated direc
tor’s ability to exercise independent judgment, an exercise implicitly 
recognized in section ten of the Act.22

facts were prepared for the directors. On Nov. 27, 1968, nine months after the 
attorneys were retained, the directors were first able to vote for recapture of give-ups. 
445 F.2d at 380-81.

2115 U.S.C. § 80a-l (1970). In referring to section one of the Act, the court noted 
that mutual funds operated and managed in the interest of directors, officers, advisers, 
and underwriters, rather than in the interest of the investors, adversely affect the 
national public interest and the interest of investors. 445 F.2d at .

22 See ch. 686, § 10, 54 Stat. 806, as amended, Investment Company Amendments Act 
of 1970, 15 U.S.C. $ 80a-10 (1970).

23 In 1940, the investment company industry had assets worth $2.1 billion. Out of 
these, mutual funds contributed only $450 million. In 1966, mutual funds held $38.2 
billion of the total $46.4 billion of assets held by the investment company industry. 
See SEC Investment Co. Report 2. See generally Wharton Report 37-44 (review of 
mutual fund growth in United States).

24 The development of the external management structure appears to be based on 
the fact that early mutual funds were too small to bear the cost of the advisory estab
lishments comparable to those maintained by their advisers. See SEC Investment Co. 
Report 50.

25 The externalization of management without regulation had created an atmosphere 
that fostered self-dealing. Prior to 1940, investment advisers, who in many instances 
created funds to pool the resources of many small investors, failed to treat mutual funds 
as “business enterprises capable of existing independently of their sponsors.” Id. at 49-50.

26 See Lobell, The Mutual Fund: A Structural Analysis, 47 Va. L. Rev. 181, 197-206 
(1961). See generally Lobell, Rights and Responsibilities in the Mutual Fund, 70 Yale 
L.J. 1258, 1263-73 (1961). The SEC apparently believes that the Investment Company 
Act of 1940 was conceived without considering the possibility of enormous growth. 
The SEC’s 1966 Report was a response to the policy implications of that growth. See 
SEC Investment Co. Report 5.

27 15 U.S.C. § 80a-l (1970).

A brief analysis of the Investment Company Act of 1940 and its im
pact on the investment industry is most helpful. Prior to 1940 the mutual 
fund was an insignificant part of the securities industry.23 This situation 
was attributable largely to lack of investor confidence stemming from 
abuses accompanying the unregulated external management structure 
that developed in this area.24 Although the Investment Company Act of 
1940 successfully engendered investor confidence by eliminating many 
abusive practices,25 it left the structural aspects of the funds undis
turbed.26

The purpose of the Investment Company Act of 1940 is to “mitigate 
and, so far as is feasible, to eliminate the conditions . . . which adversely 
affect the national public interest and the interest of investors.” 27 This 
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policy has been implemented partially through prohibition of most sales 
and purchases of property between investment companies and their ad
visers.28 To ensure both investor protection and a measure of indepen
dent decision making, the Act required that at least 40 percent of the 
fund’s board of directors be composed of persons not “affiliated” with 
the fund’s investment adviser.29 If the registered company uses an affili
ate as a broker or principal underwriter, the Act, as originally passed, 
required that a majority of the fund’s board be unaffiliated with either 
the adviser, the principal underwriter, or the broker.30 Furthermore, 
under the 1940 Act the SEC was authorized to bring an action against 
any person serving in one of the enumerated positions for “gross mis
conduct” or “gross abuse of trust.” 31

28 Investment Company Act of 1940, ch. 686, § 17, 54 Stat. 815, as amended, Invest
ment Company Amendments Act of 1970, 15 U.S.C. § 80a-17 (1970).

29 Id. § 10, 54 Stat. 806, as amended, Investment Company Amendments Act of 1970, 
15 U.S.C. § 80a-10 (1970). In practice, however, “it is not the number of unaffiliated 
directors that effectuates the result intended by the statute, but their diligence and 
astuteness and the sense of responsibility of the management personnel.” Lobell, The 
Mutual Fund: A Structural Analysis, 47 Va. L. Rev. 181, 208 (1961).

"Investment Company Act of 1940, ch. 686, §§ 10(b)(1), 10(b)(2), 54 Stat. 806, 
as amended, Investment Company Amendments Act of 1970, 15 U.S.C. §§ 80a-10(b) (1), 
80a-10(b)(2) (1970). It is significant to note the degree to which the Investment 
Company Act of 1940 permits increased representation on the fund’s board of directors 
for management which segregates its sales functions from its portfolio advisement by 
not having an affiliate involved in sales. This pattern reflects the concern that the 
advisory fee, based on the net asset value of the fund, can be increased either by the 
sale of shares, or by increasing share value through good investment practices. “Thus 
selling, as such, may affect single minded dedication to investment performance.” 
Lobell, supra note 29, at 208.

In response to SEC recommendations to strengthen shareholder representation, 
Congress broadened the category of persons to be excluded from the fund’s board of 
directors under section 10(a) of the Act by substituting “interested persons” for 
“affiliated persons” of the registered company. 15 U.S.C. § 80a-10(a) (1970).

31 Investment Company Act of 1940, ch. 686, § 36, 54 Stat. 841, as amended, Invest
ment Company Amendments Act of 1970, 15 U.S.C. § 80a-35 (1970). The 1970 Amend
ments substituted for these terms “any act or practice constituting a breach of fidu
ciary duty involving personal misconduct.” 15 U.S.C. § 80a-35(a) (1970).

Prior to the 1970 Amendments, the courts’ traditional view of the fiduciary duties 
of directors was clearly relevant in interpreting the section’s scope. Pepper v. Litton 
contains a classic formulation of the fiduciary obligation:

[The fiduciary] cannot use his power for his personal advantage and to the 
detriment of the stockholders and creditors no matter how absolute in 
terms that power may be and no matter how meticulous he is to satisfy 
technical requirements. For that power is at all times subject to the 
equitable limitation that it may not be exercised for the aggrandizement, 
preference, or advantage of the fiduciary to the exclusion or detriment of 
the cestuis. Where there is a violation of those principles, equity will undo 
the wrong or intervene to prevent its consummation.

308 U.S. 295, 311 (1939). See also Bodell v. General Gas & Elec. Corp., 15 Del. Ch. 119, 
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Beginning in 1959, over 50 shareholder derivative suits were insti
tuted under common law and the Investment Company Act of 1940 
charging mutual fund advisers with fixing excessive fees.32 However, 
rigid judicial standards imposed on a shareholder-plaintiff alleging ex
cessive advisory fees contributed to the general failure of this litigation. 
The question of reasonable compensation was virtually excluded from 
judicial review by the courts’ strong reliance on prior approval by the 
unafliliated directors, ratification of the advisory contract, and the sta
bility of the industry’s advisory rate structure.33 The limited success of 
these suits led to legislative action to strengthen the duty owed by ad
visory organizations to investors in the area of management compensa
tion.34 Although the plaintiff in Moses v. Burgin was not alleging ex
cessive management fees per se, the theory of the complaint neverthe
less arises from the experience of this earlier litigation.35

129-32, 132 A.2d 442, 446-47 (Ch. 1926) (director’s duty not only to refrain from 
profiteering at the corporation’s expense, but also to prevent loss to the corporation).

32 See SEC Investment Co. Report. It is questionable whether section 36 of the
Investment Company Act of 1940 gives rise to a private action since its language appears 
to give enforcement authority solely to the SEC. See Investment Company Act of 
1940, ch. 686, § 36, 54 Stat. 841, as amended, Investment Company Amendments Act 
of 1970, 15 U.S.C. § 80a-35 (1970). In Brown v. Bullock, the Second Circuit found 
private rights of action only in sections 15(a), 15(b), and 37, while remaining silent 
as to section 36. 294 F.2d 415, 419-20 (2d Cir. 1961); Investment Company Act of 
1940, ch. 686, 15(a), 15(b), 37, 54 Stat. 812, 841, as amended, Investment Company
Amendments Act of 1970, 15 U.S.C. 80a-15(a), 80a-15(b), 80a-37 (1970). The district 
court holding in Brown v. Bullock suggested that private actions could be implied 
throughout the Investment Company Act of 1940 and specifically under section 36. 194 
F. Supp. 207, 246 (S.D.N.Y.), affd, 294 F.2d 415 (2d Cir. 1961).

The congressional purpose of section 36 was to protect investors and investment 
companies by imposing the duty on directors, officers, investment advisers, and 
principal underwriters to refrain from committing acts constituting gross misconduct 
or gross abuse of trust. These duties appear to be broader than the trustee obligation, 
which it was felt would be too strict a standard since a trustee may be liable in 
some instances for negligence. See Hearings on H.R. 10065 Before a Sub comm. of the 
House Comm, on Interstate and Foreign Commerce, 76th Cong., 2d Sess. 123-24 (1940).

33 See Saxe v. Brady, 40 Del. Ch. 474, 184 A.2d 602 (Ch. 1962); Hearings on S. 34 
and HR. 296 Before the Senate Comm, on Banking and Currency, 91st Cong., 1st 
Sess. 8-9 (1969).

34 See SEC Investment Co. Report 132.
35 See 445 F.2d at 369. It has been urged that imposition of liability on the theory 

of fiduciary duty, radier than due care, would be more likely to succeed. See Miller 
& Carlson, supra note 5, at 49.

36 Although the Investment Company Act of 1940 is the only federal statute expressly 
concerned with mutual fund regulation, three other federal securities statutes also 
establish significant regulatory controls over the industry. The Securities Act of 1933 
is primarily a disclosure statute. See generally 15 U.S.C. 77a-77aa (1970). It pro
vides purchasers of securities with information important to sound investment decisions. 
The Act requires the registration of a prospectus statement. A false statement authorizes

Given the basic premises underlying the federal regulatory scheme,36 
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it is essential that courts give substantive guidance to mutual fund direc
tors.37 In theory the position of the unaffiliated director has been relied 
upon to protect the fund from management self dealing.38 In Moses v. 
Burgin, the First Circuit has imparted some basic guidelines which will 
no doubt give rise to a broader interpretation of the role of the unaffili
ated director.39

the SEC to terminate the offer and sale of mutual fund shares by terminating the 
legal effectiveness of the registration statement. 15 U.S.C. §§ 77f, 77g, 77h, 77j (1970).

The Securities Exchange Act of 1934 establishes controls over both the exchanges 
and over-the-counter trading markets for securities. Those funds with affiliated brokers 
or dealers must comply with provisions designed to protect investors from dishonest 
and irresponsible brokers and dealers. See generally Securities Exchange Act of 1934, 
15 U.S.C. H 77b-77e, 77), 77k, 77m, 77o, 77s, 78a-78hh (1970). The Investment Ad
visers Act of 1940 regulates the activities of professional advisers or those who are 
in the business of issuing reports concerning securities. See generally Investment Ad
visers Act of 1940, 15 U.S.C. 80b-l to 80b-21 (1970).

87 Enactment of the Investment Company Act of 1940 recognized the special prob
lems of the investment company industry by providing supplemental regulation. In the 
absence of legislative direction, courts must supply guidelines for the unaffiliated 
director, who often is unfamiliar with the day-to-day operations of the fund. These 
guidelines indicate the extent to which the duties of the director are to be consistent 
with the Investment Company Act of 1940 and its expressed intention. See Glazer, 
A Study of Mutual Fund Complexes, 119 U. Pa. L. Rev. 205, 233-282 (1970).

38 The ability of unaffiliated directors to bargain at arm’s length was rarely effective 
however, because, as a practical matter, they seldom were free to terminate a long 
established management relationship. Wharton Report 33-34. As a result, the SEC 
recommended alteration of the Investment Company Act of 1940 with respect to 
the definition of unaffiliated directors. See note 30 supra.

39 445 F.2d 369 (1st Cir.), cert, denied, 404 U.S. 994 (1971). See generally Glazer, 
supra note 37, at 233-34 (unaffiliated director’s duties and guidelines for improvement).

«445 F.2d at 377.
41 15 U.S.C. § 80a-l (1970); see notes 21, 22 supra and accompanying text.
<2 445 F.2d at 377.
43 Investment Company Act of 1940, ch. 686, § 36, 54 Stat. 841, as amended, Invest

ment Company Amendments Act of 1970, 15 U.S.C. § 80a-35 (1970); see note 31 supra 
and accompanying text.

Rejecting the district court’s finding of adequate disclosure by Man
agement to the Fund directors concerning the possibility of recapture, 
the Moses court discussed the circumstances surrounding Management’s 
failure to disclose information which might have aroused the unaffiliated 
directors from their inaction.40 41 From the facts of the case, the exact 
scope of the duty to disclose is unclear. It is obvious, however, that the 
court applied the declared congressional intent of the Investment Com
pany Act of 194011 to the relationship between the investment adviser 
and the unaffiliated directors. The court felt that the standards imposed 
by the Act were of a more “fundamental nature” 42 than those imposed 
specifically by section 36.43 This view appears to have gained substan
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tial support.44 45 If the regulatory functions of section ten are to operate 
as Congress clearly intended,46 47 then the duty to disclose, present in other 
areas of federal securities regulation must be enforced.46 By charging 
the investment adviser with a breach of fiduciary duty, the court im- 
plicity displayed a concern for deterring similar misconduct in the in- 

47

44 The organization of a mutual fund should give rise to fiduciary obligations even 
in the absence of the Investment Company Act of 1940 because of management’s 
request—both express and implied—that the shareholder deliver his investment in 
return for the rendering of expert advice. See Brown v. Bullock, 194 F. Supp. 207 
(S.D.N.Y.), aff’d, 294 F.2d 415 (2d Cir. 1961); Restatement (Second) of Trusts § 2, 
comment b (1959). See also Lobell, Rights and Responsibilities in the Mutual Fund, 
70 Yale L. J. 1258 (1961). In addition, state common law fiduciary duties are en
forceable absent a conflict with the Act. 15 U.S.C. § 80a-49 (1970).

45Investment Company Amendments Act of 1970, § 10, 15 U.S.C. § 80a-10 (1970), 
amending Investment Company Act of 1940, ch. 686, § 10, 54 Stat. 806.

46See Glazer, supra note 37, at 272-77 (disclosure requirements).
47 The Moses court’s concern with industry behavior is reflected by the statement 

that “because of the structure of investment trusts, Self-dealing is not the exception 
but, so far as management is concerned, the order of the day.” 445 F.2d at 376.

48 See Heimann v. American Express Co., 279 N.Y.S.2d 867, 881, 53 Misc. 2d 749, 763 
(Sup. Ct. 1967) (acts of directors made in good faith and honest effort that are within 
the powers of the corporation may not be interfered with or restrained).

49 445 F.2d at 377-79, 384. This position has been openly accepted by the SEC: “[A] 
management company must inform unafliliated directors of the possibility of NASD 
recapture, though there is no duty to set up an affiliate to do this.... Whether a fund 
should set up an affiliate to recapture ... must be based upon the business judgment of 
the fund’s directors, not the management company’s directors.” BNA Sec. Reg. & L. 
Rep. No. 121, A-l (Oct. 6, 1971) (speech by SEC Commissioner Phillip A. Loomis, 
Jr., to Federal Bar Ass’n-BNA Conference).

While several panelists at the BNA Conference considered Moses a “disclosure” 
case, one noted that the problems were “rooted in the fixed commission rate and the 
failure of the SEC and NYSE to rationalize it over the years.” Id. at A-2. Since the 
abolition of customer-directed give-up practices, the industry has considered a two-tier 
rate structure providing quantity discounts for institutional investors, and institutional 
membership on the New York Stock Exchange. Recently, however, institutional 
investors have been denied access to the exchanges. See id. No. 114, A-l, A-2, E-5 (Aug. 
11, 1971). These problems are presently the focus of SEC hearings on the future of the 
securities markets. See id. No. 125, A-l (Nov. 3, 1971). There appears to be strong 
opposition to the institutional membership question, and the severe negative impact 
on the profitability of regional securities firms greatly reduces the possibility of an 
extention of negotiated commissions below the present $500,000 figure. Id. at A-l, 
A-2.

Although courts are normally reluctant to interfere with good faith 
business judgments of directors,48 Moses establishes that a board decision 
must be the product of informed, independent action by all directors, 
including unaffiliated directors.49 Without such a requirement, the regu
latory function performed by “watch-dog” unaffiliated directors would 
fail. As to the requisite scope of disclosure, the Moses court regarded 
disclosure as necessary whenever the resolution of an issue “directly in
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volved [Management’s] self-interest.” 50 Although the duty of full dis
closure is always imposed on “interested” corporate management, this 
duty is very broad in the mutual fund industry because of structurally 
inherent conflicts of interest.51 Consequently, affiliated directors must 
be more diligent in presenting available policy options to the unaffiliated 
directors.

50445 F.2d at 384. Elaborating, the court said: “[TJhe Management defendants saw 
a question, that they knew it to be an area where there was a conflict between their 
personal interests and the direct interest of the Fund treasury, and that they did not 
inform the unaffiliated directors or submit it to their consideration.” Id. at 378.

5t See Miller & Carlson, supra note 5, at 71-78. See also Note, Conflict of Interest 
in the Allocation of Mutual Fund Brokerage Business, 80 Yale L.J. 372, 387-94 (1970).

52 See Neilson, Fiduciary Standards of Conduct Under the Investment Company Act, 
in Conference on Mutual Funds, March 17-19, 1966, at 153, 159 (S. Hodes, P. Geerlings 
& M. Simpson eds. 1966).

53 Investment Company Act of 1940, § 10, 54 Stat. 806, as amended, Investment
Company Amendments Act of 1970, 15 U.S.C. § 80a-10 (1970); see note 29 supra and
accompanying text.

While the court in Moses v. Burgin was concerned primarily with 
effectively fulfilling congressional intent with respect to the role of in
dependent directors, a collateral issue concerning the value of such direc
tors as protectors of investors and, ultimately, the public interest was 
raised.

The decision made abundantly clear that the unaffiliated directors were 
less informed in Fund affairs than the directors affiliated with the invest
ment adviser. To rectify this situation and make the independent direc
torship viable, the court found it necessary to impose the duty of dis
closure. However, even with improved disclosure requirements, prob
lems may occur because of the apparent industry-wide tendency for in
dependent directors to defer to the superior knowledge of the affiliated 
directors.82 It was concern with this frequent acquiescence and defer
ence by unaffiliated directors that motivated the amendment of section 
ten of the Investment Company Act of 1940, which provided for greater 
independence.68 The precise effect of this change is not yet apparent, 
although the direction taken by Moses v. Burgin will strengthen the 
position of the unaffiliated director by ensuring that he receives adequate 
information upon which to exercise his independent judgment.

Moses v. Burgin’s expansion of the disclosure duty in the area of man
agement’s business judgment should have a significant impact on the 
structure and operations of the mutual fund. Importantly, the decision 
exposes the consequences that have resulted from failure of the Securities 
and Exchange Commission and the New York Stock Exchange to come 
to grips with changing conditions in the securities industry. However, * 52 53 * * 
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the decision represents only a small step in the development of regulation 
that will adequately resolve the fundamental problems which beset the 
investment company industry.

SECURITIES LAW—Standing Under Rule 10b-5—Supreme Court 
Refuses to Consider Doctrine Allowing Only a Purchaser or Seller to 
Bring an Action For Fraud in Connection With Purchase or Sale of 
Securities—Superintendent of Insurance v. Bankers Life & Casualty Co., 
404 U.S. 6 (1971).

One of the most troublesome questions in the area of federal securi
ties law concerns the right of a private party to sue under the antifraud 
provisions of section 17(a) of the Securities Act of 193 31 and section 
10(b) of the Securities Exchange Act of 1934,2 3 as implemented by Securi
ties and Exchange Commission rule 10b-5.8 Within a few years after 
the announcement of rule 10b-5, the first private action alleging dam
ages under the rule was recognized.4 In Birnbaum v. Newport Steel 
Corp.,5 6 the United States Court of Appeals for the Second Circuit limited 
standing under rule 10b-5 to victims of fraud associated with the sale 
or purchase of securities. The court held that the rule could not be 
used to attack fraudulent corporate mismanagement unrelated to the 
sale and purchase of securities.® This interpretation was based on the 
fact that rule 10b-5 essentially restates section 17(a) of the Securities 

115 U.S.C. § 77q(a) (1970).
*ld. at § 78j (b).
3 17 C.F.R. § 240.10b-5 (1972).

It shall be unlawful for any person, directly or indirectly, by the use 
of any means or instrumentality of interstate commerce, or of the mails or 
any facility’ of any national securities exchange,

(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a 

material fact necessary in order to make the statements made, in light of the 
circumstances under which they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates 
or would operate as a fraud or deceit upon any person, in connection with 
the purchase or sale of any security.

Id.
4Kardon v. National Gypsum Co., 69 F. Supp. 512 (E.D. Pa. 1946). See Comment, 

Securities Regulation-Civil Liability Under Rule X-10B-5 for Fraud in the Furchase 
or Sale of Securities, 52 Mich. L. Rev. 893, 896 (1954). See generally 6 L. Loss, Securi
ties Regulation 3871 (Supp. 1969). In 1971, the Supreme Court specifically recognized 
for the first time a private right of action under rule 10b-5. Superintendent of Insur
ance v. Bankers Life & Cas. Co., 404 U.S. 6 (1971).

5 193 F.2d 461 (2d Cir.), cert, denied, 343 U.S. 956 (1952).
6 Id. at 464.
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Act of 1933, which bans only fraud perpetrated against purchasers of 
securities.* * * * * 7

i Id. at 463; 15 U.S.C. § 77q(a) (1970); see Boone & McGowan, Standing to Sue
Under SEC Rule lOb-S, 49 Texas L. Rev. 617, 621 (1971). Section 17 (a) of the Securities
Act of 1933 declared only fraud perpetrated against purchasers of securities to be illegal.
Since rule 10b-5 is almost a verbatim restatement of section 17(a), with the exception
that “any person” is substituted for “the purchaser,” courts have recognized only pur
chasers and sellers of securities as protected by the rule. See 193 F.2d at 463-64.

8 See, e.g., Mutual Shares Corp. v. Geneseo, Inc., 384 F.2d 540 (2d Cir. 1967); 
Symington Wayne Corp. v. Dresser Industries, Inc., 383 F.2d 840 (2d Cir. 1967); A.T. 
Brod & Co. v. Perlow, 375 F.2d 393 (2d Cir. 1967); Vine v. Beneficial Finance Co., 374 
F.2d 627 (2d Cir.), cert, denied, 389 U.S. 970 (1967). See Lowenfels, The Demise of 
the Birnbaum Doctrine: A New Era for Rule 10b-5, 54 Va. L. Rev. 268, 271-75 (1968).

9 384F.2d 540 (2d Cir. 1967).
10«. at 547.
11«.
12 374 F.2d 627 (2d Cir.), cert, denied, 389 U.S. 970 (1967).
13 Id. at 635.
14 375 F.2d 393 (2d Cir. 1967).
is Id. at 397.
1« 400 F.2d 580 (2d Cir. 1968)
11 Id. at 581.
is Id.

Despite this similarity in language, a series of Second Circuit inter
pretations of rule 10b-5 seemed to presage the demise of the Birnbaum 
rule.8 In Mutual Shares Corp. v. Geneseo, Inc.,9 the court granted in
junctive relief to plaintiffs who were neither purchasers nor sellers of 
securities.10 Plaintiffs, minority shareholders of S.H. Kress Co., had 
alleged monetary damage resulting from a sale of Kress stock at de
flated prices. Since the minority shareholders had not sold any shares, 
however, the court refused to grant damages and instead enjoined Kress 
from further price manipulation.11 Vine v. Beneficial Finance Co.12 
broadened the definition of “purchase or sale” by deeming shareholders 
in a company dissolved by merger to be forced sellers and thus within 
rule 10b-5’s protection.13 The subsequent decision in A.T. Brod & Co. 
v. Perlow14 extended rule 1 Ob-5 to prohibit any fraud in connection with 
the purchase and sale of securities, regardless of the peculiarity of the 
scheme.15 *

Nevertheless, in 1968, the Second Circuit reaffirmed its support of the 
Birnbaum doctrine. In Greenstein v. Paul,™ plaintiffs alleged that man
agement had conspired to depress the value of their stock.17 The dis
satisfied shareholders had retained ownership of their stock, however, 
and the court found that since the alleged fraud was unconnected with 
a purchase or sale of securities, no relief could be granted under rule 
10b-5.18 Subsequently, in a case involving an unsuccessful tender offer, 
the same court held that rule 10b-5 was improperly invoked by sup
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porters of the sale.19 Fraud tainting a tender offer would fall within 
the purview of the rule only if the offer resulted in a sale of securities.20 

Other courts have articulated modifications of the Birnbaum doctrine. 
The Eighth Circuit recently expanded the concept of purchaser and 
seller to embrace corporations.21 The court noted that in a derivative 
action relief from fraudulent practices could be predicated on rule 10b-5 
if a corporation was in the position of a buyer or seller of securities.22 
The Fifth Circuit, in a case involving a proposed merger, reviewed sec
tion 10(b) of the Securities Exchange Act of 1934 and rule 10b-5.23 The 
court retained the Birnbaum doctrine, but did not restrict unreasonably 
the definitions of purchaser and seller.24 The decision recognized that 
fraudulent practices in securities transactions were forbidden by rule 
10b-5. However, when fraudulent activity was only remotely con
nected with a purchase or sale of securities, victims would be precluded 
from seeking relief under the rule.25

19 Iroquois Indus., Inc. v. Syracuse China Corp., 417 F.2d 963, 970 (2d Cir. 1969), 
cert, denied, 399 U.S. 909 (1970).

2« Id. at 967-68.
21 City Nat’l Bank v. Vanderboom, 422 F.2d 221 (8th Cir. 1970).
22 Id. at 228. See Schoenbaum v. Firstbrook, 405 F.2d 215 (2d Cir. 1968); Ruckle v. 

Roto American Corp., 339 F.2d 24 (2d Cir. 1964); Note, Shareholder’s Derivative Suits 
Under Sections 10(b) and 14(a) of the Securities Exchange Act, 18 Stan. L. Rev. 1339 
(1966); Comment, Shareholders’ Derivative Suit to Enforce a Corporate Right of Action 
Against Directors Under SEC Rule lOb-S, 114 U. Pa. L. Rev. 578 (1966).

23 Herpich v. Wallace, 430 F.2d 792 (5th Cir. 1970).
24 Id. at 806.
25 See id. at 810.
26 404 U.S. 6 (1971), rev’g, 430 F.2d 355 (2d Cir. 1970), aff’g, 300 F. Supp. 1083 

(SJD.N.Y. 1969).
21 Superintendent of Insurance v. Bankers Life & Cas. Co., 430 F.2d 355 (2d Cir.. 

1970).
28 Superintendent of Insurance v. Bankers Life & Cas. Co., 300 F. Supp. 1083, 1095 

(S.D.N.Y. 1969).
29 404 U.S. at 13 n.10.
30 Id. at 9.

The most recent interpretation of rule 10b-5 appeared in Superin
tendent of Insurance v. Bankers Life & Casualty Co.26 The Court of 
Appeals for the Second Circuit had affirmed a dismissal of a suit by the 
district court,27 which held that the plaintiff was not a purchaser or 
seller of securities.28 The Supreme Court, in its decision reversing the 
lower court, refused to deal specifically with the standing issue.29 How
ever, the Court’s unanimous opinion can be interpreted as impliedly af
firming Birnbaum since it emphasized that the plaintiff was a seller of 
securities.30 In any event, the significance of Bankers Life is the effect 
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that this lack of an express ruling has on the limitation on standing to 
seek relief under 10b-5.31

31 Bankers Life came to the Supreme Court solely on the threshold issue as to whether 
plaintiff had standing to sue—whether he had a federal cause of action. Id. at 13. The 
Court, therefore, did not rule on the merits of the case, and for purposes of the appeal, 
treated the plaintiffs’ allegations as true. Although accepting the facts alleged to involve 
fraud, the Court declined to bring the individual plaintiff within the scope of the 
Birnbaum doctrine. Id.

32 The specifics of the transaction are set out in the district court opinion. 300 
F. Supp. at 1087-92.

33 Sweeny had been president of Manhattan and would reassume that office after the 
sale was executed. Id. at 1089.

34 430 F.2d at 358.
33 Id.

Hankers Life involved a series of financial transactions relating to the 
sale of Manhattan Casualty Company, a wholly-owned subsidiary of 
Bankers Life and Casualty Company, to James F. Begole.32 The Super
intendent of Insurance represented the creditors of Manhattan, which 
later became insolvent, allegedly as a result of depletion of the corpo
rate assets during the sale to Begole. In essence, the plaintiff alleged that 
the following transaction had occurred. In January 1962, Begole, along 
with Standish T. Bourne, agree to purchase Manhattan from Bankers 
Life, and on January 19, 1962 they executed a contract to this effect. On 
January 24, Begole, John F. Sweeny,33 and C. Joseph Gunther attended 
the closing. Gunther tendered a $5,000,000 Irving Trust Company 
check to Bankers Life; in return, Begole received all the stock in Man
hattan.

Later the same day, the Board of Directors of Manhattan approved 
the sale of United States Treasury bonds worth $4,854,552.67 from 
Manhattan’s portfolio. The proceeds from the sale and additional cash 
were then deposited in Manhattan’s account at Irving Trust to cover 
the check used in the stock purchase. This depletion of Manhattan’s 
assets was concealed.34 At the request of notebroker George K. Garvin,35 
Irving Trust issued a second $5,000,000 check to the Belgian American 
Bank and Trust Company. In return for this check Belgian American 
Trust issued a certificate of deposit to Manhattan. Sweeny then endorsed 
the certificate to the New England Note Corporation through its presi
dent, Bourne. Bourne later endorsed it to Belgian American Banking 
Corporation as collateral for a $5,000,000 loan to New England Note. 
This amount was returned to Irving Trust to cover the second check. 
The end result of these transactions was that Manhattan was purchased 
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with its own assets. The various loans and certificates of deposit were 
renewed six months later and again in January 196 3.33

38 The second renewal differed from the earlier transactions in that Marine Midland 
Trust Company was substituted for Belgian American as a secured creditor. Id.

M Id.
38 300 F. Supp. at 1094-95.
38 430 F.2d at 359.
40 Id. at 360-61. Corporate mismanagement was differentiated from securities fraud 

in Birnbaum. 193 F.2d at 464.
44404 U.S. at 9.
42 389 U.S. 332, 335-36 (1967).
43 404 U.S. at 10 n. 6.
44 Id. at 9.
™ld. at 11-12.
48 Id. at 12 n.8; see Wall Street Journal, Nov. 9, 1971, at 7, col. 1.

In April 1963, the New York Insurance Department discovered the 
depletion of the corporate assets and placed Manhattan in liquidation.37 
Subsequently, it instituted this proceeding in federal court under the 
Securities Exchange Act of 1934 and rule 10b-5 against Bankers Life, 
Irving Trust, Belgian American Banking, Belgian American Trust, 
George Garvin, and Garvin, Bantel and Company, as well as Begole 
and Bourne. The district court dismissed the case, ruling that the plain
tiff was neither a defrauded purchaser nor seller and, therefore, was pre
cluded from seeking a remedy under rule 10b-5.38 The Second Circuit 
affirmed, applying the Birnbaum doctrine to the sale of Manhattan’s 
stock.39 It held that no cause of action resulted from the sale of the 
United States Treasury bonds and certificates of deposit, since the cor
poration received a fair price, and their later use by Begole and Sweeny 
constituted corporate mismanagement unrelated to the purchase and sale 
of securities.40

Although there were many distinct transactions involved in Bankers 
Life, the Supreme Court, speaking through Justice Douglas, focused 
on the sale of Manhattan’s Treasury bonds.41 Citing Tcherepnin v. 
Knight,42 Justice Douglas concluded Treasury bonds fell within the 
definition of “security” as used in the Securities Exchange Act of 1934.43 
Conceding that the price obtained for the bonds was fair,44 the Court 
then reviewed the entire transaction in an effort to discover the type of 
fraud necessary to bring the transaction within the scope of the Act.

The Court, broadly interpreting the Securities Exchange Act of 
1934,45 held that creditors were within the antifraud protections of rule 
10b-5.46 However, the rule was not deemed to give creditors a right of 
direct action for relief from fraudulent practices. The Court declined to 
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pierce the corporate veil and declared Manhattan, the purchaser of se
curities, the only proper party to seek redress under rule 10b-5.47

47 404 U.S. at 12-13.
48 id. at 13 & n.10; see Brief for Appellant at 16-32, 35-36, Superintendent of In

surance v. Bankers Life & Cas. Co., 404 U.S. 6 (1971).
49 404 U.S. at 13.
50 Brief for SEC as Amicus Curiae at 22-25, Superintendent of Insurance v. Bankers 

Life & Cas. Co., 404 U.S. 6 (1971).
61 Id. at 7 n.6.
62 Brief for Bankers Life & Cas. Co. at 17-20, Superintendent of Insurance v. Bankers 

Life & Cas. Co., 404 U.S. 6 (1971).
53 Id. at 18.
94 Id. at 14-15.
55 Boone & McGowan, Standing to Sue Under SEC Rule 10b-5, 49 Texas L. Rev. 

617, 649 (1971).
5B Id.
67 See Comment, The Purchaser-Seller Rule: An Archaic Tool for Determining 

Standing Under Rule 10b-5, 56 Geo. L.J. 1177, 1189-90 (1968).

To appreciate the significance of the Supreme Court’s refusal to rule 
on the Birnbaum doctrine, it is instructive to note the importance at
tached to Birnbaum by both plaintiff and defendants in Bankers Life. 
The plaintiff advanced three arguments on appeal,48 49 but the Supreme 
Court ruled only on one—the sale of the Treasury bonds. The Supreme 
Court ignored both the appellate court’s holding that no federal cause 
of action accrued from the transactions involving certificates of deposit 
and an argument aimed at overruling Birnbaum.™

The SEC, as amicus curiae, placed primary emphasis on the sale of 
the Treasury bonds.50 The Commission restated the Birnbaum doctrine 
but argued that it was unnecessary for the Court to consider it in order 
to resolve the case.51 The respondent, Bankers Life, also addressed it
self to the Birnbaum doctrine,52 echoing the SEC’s assertion that there 
was no need to rule on the purchaser-seller requirement as applied to 
the sale of the Treasury bonds.53 Bankers Life’s argument recognized 
the Birnbaum rule as necessary to limit the amount of litigation in fed
eral courts. In addition, respondent asserted that the Birnbaum doctrine 
fulfilled congressional intent to limit the scope of fraud actions properly 
brought under rule 10b-5.54

A recent article noted the possible significance of the then pending 
Bankers Life appeal to the viability of the Birnbaum doctrine.55 The ex
pectation that the decision might clarify this area of the law was not 
fulfilled. The authors favored maintaining Birnbaum to prevent a “flood 
of litigation.” 56

The problem, however, is not whether the rule is advantageous but 
whether it is and will continue to be the law.57 By refusing to rule on 
the Birnbaum doctrine, the Court has maintained the “purchaser-seller” 
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limitation on standing under rule 10b-5. If all standing limitations were 
discarded, it is conceivable that any shareholder could claim losses re
lated to securities transactions of other shareholders.58 Nevertheless, 
maintaining the limitation may defeat the congressional purpose behind 
the law.59 * *

58 See Schoenbaum v. Firstbrook, 405 F.2d 215, 221 (2d Cir. 1968) (dissenting 
opinion), cert, denied, 395 U.S. 906 (1969); Marsh, What Lies Ahead Under Rule 10b-5, 
24 Bus. Law. 69 (1968).

59See H.R. Rep. No. 1383, 73d Cong., 2d Sess. 11 (1934). The purpose of the Securi
ties Exchange Act of 1934 was to reform the securities market and to protect the in
vesting public from the abuses of managers who had become divorced from the effective 
control of ownership. Id. at 10-14. See also SEC v. Texas Gulf Sulphur Co., 401 F.2d 
833, 847-48 (2d Cir. 1968), cert, denied, 394 U.S. 976 (1969); Hooper v. Mountain States 
Sec. Corp, 282 F.2d 195, 202 (5th Cir. 1960), cert, denied, 365 U.S. 814 (1961).

99 368 U.S. 403 (1962).
91 Id. at 410-13. See also Ruder, Pitfalls in the Development of a Federal Law of Cor

porations by Implication Through Rule 10b-5, 59 Nw. U.L. Rev. 185 (1964); Ruder. 
Civil Liability under Rule 10b-5: Judicial Revision of Legislative Intent?, 57 Nw. U.L. 
Rev. 627 (1963).

m See Joseph, Civil Liability Under Rule 10b-5—A Reply, 59 Nw. U.L. Rev. 171 
(1964).

93 See 15 U.S.C. § 78j (1970). A recent article supports this view, reasoning that the 
SEC’s rulemaking authority is the appropriate vehicle for change. Bradford, Rule 10b-5: 
The Search for a Limiting Doctrine, 19 Buffalo L. Rev. 205, 221-23 (1970).

94 See generally Marsh, supra note 58, at 73-75.

By not addressing itself to the Birnbaum rule, the Court adhered to 
its traditional practice of deferring matters of securities law to the legis
lative branch. Justice Black, in Blau v. Lehman,w indicated that modifi
cation of securities law was a congressional responsibility, suggesting 
that the SEC take the initiative in requesting appropriate amendments.81 
However, since Congress has not acted on the matter, the individual who 
may not be a direct purchaser or seller of securities is faced with uncer
tainty. One who is a victim of securities fraud, but lacks standing to sue 
in federal court, is limited to a tort or statutory action in the state 
courts.62

The SEC is empowered to change rule 10b-5 in section 10(b) of the 
Securities Exchange Act of 1934.63 However, a sudden revision of the 
rule by the SEC could result in the loss of what little precision pres
ently exists in judicial interpretations of the rule.64 A definitive inter
pretation or abrogation of the Birnbaum doctrine by the Supreme Court, 
however, could clarify the standing question without disrupting all other 
case law concerning rule 10b-5.

Bankers Life may not have been the optimum case in which to de
fine, support, or overrule Birnbaum; but in the absence of a pronounce
ment by the Supreme Court, the purchaser-seller limitation remains sub
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ject to divergent interpretations. The prospective plaintiff is still faced 
with the uncertainty articulated by Judge Moore in considering rule 
10b-5 in another context, when he called upon Congress or the SEC “to 
bring some semblance of order by means of workable rules or regula
tions in this field so that the corporations and their stockholders may 
not be subjected to countless lawsuits at the whim of every purchaser, 
seller, or potential purchaser who may claim he would have acted or 
refrained from acting.” 65

«5 SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 889 (2d Cir. 1968) (Moore, J., dis
senting), cert, denied, 394 U.S. 976 (1969).

1 - U.S. App. D.C. -, 444 F.2d 997 (1971).
2 Perchell v. District of Columbia — F. Supp. — (D.D.C. 1969).
3 See Yellow Cab Co. v. Dreslin, 86 U.S. App. D.C. 327, 181 F.2d 626 (1950); Dennis 

v. Walker, 284 F. Supp. 413 (D.D.C. 1968).
4 284 F. Supp. 413 (D.D.C. 1968).

TORTS—Contribution and Parental Immunity—Contribution Ac
tion Against Parent Joint Tortfeasor Allowed Despite Existence of 
Parental Immunity—Perchell v. District of Columbia, U.S. App. D.C. 
—, 444 F.2d 997 (1971).

In a recent case, Perchell v. District of Columbia,* 1 the United States 
Court of Appeals for the District of Columbia Circuit allowed a contri
bution action by a third party against a parent joint tortfeasor despite 
the existence of parental immunity in the direct action. Co-plaintiffs, a 
father and his children, brought an action against the District of Co
lumbia arising from a traffic accident involving an automobile driven by 
a District police officer and the father’s automobile in which the chil
dren were passengers. At trial, the District was found negligent, and the 
children received awards totalling $36,000, but the father was denied 
recovery because of contributory negligence. The District’s counter
claim against him was dismissed2 on the basis of prior cases3 which had 
adhered to the general rule that if a joint tortfeasor is not liable to the 
plaintiff for damages because of an immunity, he is not liable to his co
tortfeasor in an action for contribution. The court of appeals reversed 
and modified the doctrine of parental immunity as applied in Dennis v. 
Walker,4 holding that equitable considerations require contribution from 
the otherwise immune tortfeasor. The decision not only constitutes an 
important modification of existing law in the District of Columbia, but 
also may offer valuable precedent in those jurisdictions which have re
cently affirmed the validity of marital or parental immunity in a direct 
action.
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immune tortfeasor should not be indirectly
The theory of the general rule,5 as expressed in Dennis, is that the 

liable for damages for which 
he could not be held directly liable.6 This, of course, forces one joint 
tortfeasor to shoulder the entire burden himself. To mitigate this in
equity, many courts have abolished the immunity not only for con
tribution actions but for direct actions as well.7 A handful of courts, 
however, have compromised by permitting indirect actions for contribu
tion where an immunity existed, while denying direct actions on the 
basis of the same immunity.8

5W. Prosser, Torts § 50 (4th ed. 1971); see, e.g., Mahone v. McGraw Edison Co., 
281 F. Supp. 582 (E.D. Va. 1968) (workmen’s compensation); Zaccari v. United States, 
130 F. Supp. 50 (D. Md. 1955) (parental immunity); Oahu Ry. & Land Co. v. United 
States, 73 F. Supp. 707 (D. Hawaii 1947) (governmental immunity); Ennis v. Donovan, 
222 Md. 536, 161 A.2d 698 (1960) (marital immunity); O’Mara v. H.P. Hood & Sons, 
Inc., — Mass. —, 268 N.E.2d 685 (1971) (automobile guest statute).

6See Lutz v. Boltz, 48 Del. 197, 199, 100 A.2d 647, 648 (1953); Shonka v. Campbell, 
260 Iowa 1178, 1182, 152 N.W.2d 242, 245 (1967); Burmeister v. Youngstrom, 81 S.D. 
578, 586-87, 139 N.W.2d 226, 231 (1966).

7 See, e.g., Peterson v. Honolulu, 51 Hawaii 484, 462 P.2d 1007 (1970); France v. 
A.P.A. Transport Corp., 56 N.J. 500, 267 A.2d 490 (1970); Nuelle v. Wells, 154 N.W.2d 
364 (N.D. 1967).

8 Prior to Perchell only four jurisdictions had taken the middle ground permitting, in 
the face of an immunity, an indirect action for contribution but not a direct action by 
the plaintiff. Louisiana and Rhode Island courts have reasoned that the immunity does 
not remove the substantive cause of action between husband and wife or parent and 
child but merely acts as a procedural bar to recovery which disappears where the 
action is not a direct action between spouses or between parent and child. See Smith 
v. Southern Farm Bureau Cas. Ins. Co., 247 La. 695, 174 So. 2d 122 (1965); Zarrella v. 
Miller, 100 R.I. 545, 217 A.2d 673 (1966). Maine and Pennsylvania courts have allowed 
contribution primarily to mitigate the inequity of placing the entire burden upon one 
joint tortfeasor by allowing actions against a spouse, parent, or child who is immune 
from direct action by the plaintiff. See Bedell v. Reagan, 159 Me. 292, 192 A.2d 24 
(1963); Puller v. Puller, 380 Pa. 219, 110A.2d 175 (1955).

9 U.S. App. D.C. -, 444 F.2d 997 (1971).
19 132 U.S. App. D.C. 91, 405 F.2d 1361 (1968). See also Dingier v. Halcyon Lijn 

N.V., 305 F. Supp. 1 (E.D. Pa. 1969); Mahone v. McGraw Edison Co., 281 F. Supp. 
582 (E.D. Va. 1968); Busey v. Washington, 225 F. Supp. 416 (D.D.C. 1964); Young v. 
Anaconda Am. Brass Co., 43 Wis. 2d 36, 168 N.W.2d 112 (1969).

115 U.S.C. 3315a, 5348, 7902, 8101-35, 8138, 8145-49 (1970). See also Longshore
men’s and Harbor Workers’ Compensation Act, 33 U.S.C. §§ 901-45, 947-50 (1970).

12 The Act provides that,
The liability of the United States or an instrumentality thereof under this

In Perchell9 the court adopted this less drastic alternative. Writing for 
the court, Judge Fahy found support in two prior decisions by the same 
court involving conflicts between the doctrines of contribution and im
munity. In Murray v. United States,10 the United States was held liable 
under the Federal Employees Compensation Act,11 which terminated 
its common liability to the plaintiff, and thereby to the joint tortfeasor 
for contribution.12 The decision in Murray was based upon Martello v. 
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Hawley™ in which the court held that where one joint tortfeasor set
tles plaintiff’s claim, the other tortfeasor has no rights of contribution 
once the settling tortfeasor has “bought his peace.” * 5 * * * * * * * 13 14 In both cases, how
ever, the tortfeasor unable to seek contribution was nevertheless pro
tected by having his tort judgment reduced by one-half. Martello, 
Murray, and other similar cases involved the consideration of three sep
arate factors—1) compensation of the injured parties; 2) equitable dis
tribution of the burden of the judgment; and 3) furtherance of other 
beneficial social objectives which may be involved, depending on the 
circumstances of the case.

subchapter or any extension thereof with respect to the injury or death of 
an employee is exclusive and instead of all other liability of the United 
States or the instrumentality to the employee, his legal representative, 
spouse, dependents, next of kin, and any other person otherwise entitled 
to recover damages from the United States or the instrumentality because 
of the injury or death in a direct judicial proceeding in a civil action, or in 
admiralty, or by an administrative or judicial proceeding under a work
men’s compensation statute or under a Federal tort liability statute.

5 U.S.C. § 8116(c) (1970).
There is disagreement among the circuits as to the interpretation of section 8116(c).

Some courts have interpreted “any other person” to include a joint tortfeasor seeking
contribution or indemnity from the United States, while other courts, interpreting the
phrase within the context of that close group of persons specifically mentioned in the
subsection, have excluded such joint tortfeasors from the exclusive liability provision. 
The difference stems from a basic disagreement as to whether the main purpose of
the Act is to limit the government’s liability to compensation thereunder or to provide
the employee with a prompt, dependable means of injury compensation. Compare 
Christie v. Powder Power Tool Corp., 124 F. Supp. 693 , 694-95 (D.D.C. 1954) with 
Wallenius Bremen G. m. b. H. v. United States, 409 F.2d 994 (4th Cir. 1969) and 
Newport Air Park, Inc. v. United States, 293 F. Supp. 809 (D.R.I. 1968). See also 2 
A. Larson, Workmen’s Compensation Law § 76.10-22 (1970).

13 112 U.S. App. D.C. 129, 300 F.2d 721 (1962).
14 Id. at 132, 300 F.2d at 724; see McKenna v. Austin, 77 U.S. App. D.C. 228, 234-35, 

134 F.2d 659, 666 (1943).
15 112 U.S. App. D.C. at 132, 300 F.2d at 724. Originally, the Uniform Contribution 

Among Tortfeasors Act allowed tortfeasor B to seek contribution from settling tort
feasor A. Uniform Contribution Among Tortfeasors Act § 5 (1939 version). The 
obvious result was to deprive A of his settlement and thus discourage settlements. The 
Act as amended now precludes B’s seeking contribution from A; but there remains 
the problem of collusive settlements, since under the Act the nonsettling tortfeasor is 
liable for the entire judgment less the settlement. See Uniform Contribution Among 
Tortfeasors Act 4(a), (4)(b); W. Prosser, Torts § 50 (4th ed. 1971). Compare 
N. D. Cent. Code § 32-38-04(2) (1960) with Mo. Ann. Code art. 50, § 20 (1957).

Martello offers a clear indication of the order of priority in which the 
court has arranged these three factors. First, the court disallowed con
tribution where the tortfeasor against whom it was sought had already 
settled plaintiff’s claim, because to allow contribution would be contrary 
to the policy of encouraging settlements.15 Second, halving the non
settling tortfeasor’s liability prevents collusive settlements designed to 
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foist upon one tortfeasor an inequitable share of the liability16 and thus 
accomplishes the purpose of equitably distributing the liability among 
joint tortfeasors. This objective, however, is accomplished at the ex
pense of total compensation of the plaintiff, a factor which should be the 
court’s primary goal in tort litigation.17 The Martello solution can be 
defended, however, on the ground that when the plaintiff settled with 
one tortfeasor, he voluntarily chose to accept a smaller amount of com
pensation with a greater degree of certitude.18 Similar analysis of Mur
ray19 indicates that the present rule in the District of Columbia will not 
permit a contribution action against a joint tortfeasor who has fulfilled 
his legal obligation to the plaintiff.

3/6 112 U.S. App. D.C. at 131-32, 300 F.2d at 723-24. See also Brightheart v. McKay, 
136 U.S. App. D.C. 400, 420 F.2d 242 (1969); Palestene Contractors, Inc. v. Perkins, 
386 S.W.2d 764 (Tex. 1964). There is a division among the jurisdictions as to whether 
the nonsettling tortfeasor’s judgment should merely be subtracted therefrom. Compare 
Brooks v. Daley, 242 Md. 185, 218 A.2d 184 (1966) with Gill v. United States, 429 F.2d 
1072 (Sth Cir. 1970).

17 Some jurisdictions, including those adopting the Uniform Contribution Among 
Tortfeasors Act, rearrange these priorities in favor of the plaintiff by allowing him to 
recover from the nonsettling tortfeasor all damages except those received in settlement. 
See N.D. Cent. Code § 32-38-04(1) (1960); note 15 supra. The obvious danger here is that 
a collusive settlement might place an inequitable burden upon the nonsettling tortfeasor.

Still other courts have allowed the finder of fact to assess the comparative negligence 
of each tortfeasor, and the nonsettling tortfeasor is then liable only for his percentage of 
the entire judgment. See, e.g., Gomes v. Brodhurst, 394 F.2d 465 (3d Cir. 1967); Mitchell 
v. Branch, 45 Hawaii 128, 363 P.2d 969 (1961); Packard v. Whitten, 274 A.2d 169 
(Me. 1971).

18 See 2 A. Larson, Workmen’s Compensation Law § 76.10-22 (1970). Professor 
Larson believes the characteristic of voluntariness is essential if the plaintiff is to be 
denied full recovery, and his criticism of Murray rests on this ground.

18 In Murray the factor preventing contribution was not a decision to encourage 
settlements but the protection of the Government’s limited liability under the Federal 
Employees’ Compensation Act. Since in Murray there was no danger of collusive 
settlement, the decision to halve the joint tortfeasor’s liability must rest predominantly 
on “equitable considerations” in the apportionment of liability. See Murray v. United 
States, 132 U.S. App. D.C. 91, 405 F.2d 1361 (1968).

Under the Dennis rule and the lower court’s opinion in Perchell, un
like either Martello or Murray, one joint tortfeasor escaped liability en
tirely. Judge Fahy’s opinion in Perchell noted, therefore, that the solu
tions of Martello and Murray would not achieve the first two objectives 
of maximum recovery and equitable distribution of the burden. By 
totally releasing the parent from any liability whatsoever to his children, 
the second joint tortfeasor is burdened with the entire judgment. On the 
other hand, if the liability of the second joint tortfeasor is halved, the 
plaintiff children are only partially compensated for their injuries. Ac
cording to the court, the most equitable method of achieving both a 
just distribution of liability among the joint tortfeasors and the fullest 
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possible recovery by the plaintiff is to allow the joint tortfeasor to seek 
contribution from the parent.20

20 - U. S. App. D.C. at 444 F.2d at 998-99.
21 The underlying arguments in favor of some immunities, however, are just as valid 

in a contribution action as in a direct action; and where this is the case contribution 
obviously should be disallowed. Examples of reasons underlying such immunities in
clude protection of the discretionary acts of public officials—sovereign immunity and 
the corollary immunity protecting public officers in the exercise of their discretionary 
duties—and the protection from depletion of a source of funds—sovereign immunity and 
charitable immunity. See Note, Contribution Among Joint Tortfeasors Where One 
Tortfeasor Employs a Special Defense Against Action by the Injured Party, 52 Cornell 
L. Q. 407, 412 (1967).

22 See Gibson v. Gibson, 3 Cal. 3d 914, 919, 497 P.2d 648, 651, 92 Cal. Rptr. 288, 291 
(1971); Gelbman v. Gelbman, 23 N.Y.2d 434, 436-37, 245 N.E.2d 192, 193, 297 N.Y.S.2d 
529, 531-32 (1969); W. Prosser, Torts § 122 (4th ed. 1971); Note, Parent and Child 
Immunity in Tort Abolished, 11 Santa Clara Law. 478 (1971).

23 See Yellow Cab Co. v. Dreslin, 86 U.S. App. D.C. 327, 328, 181 F.2d 626, 627 (1950) 
(“preservation of domestic peace and felicity is the policy upon which the rule of im
munity between husband and wife is based.”); W. Prosser, Torts § 122 (4th ed. 1971).

24 See Note, supra note 21, at 410-11.
25 See Note, supra note 22, at 478, 82; Comment, Child v. Parent: Erosion of the Im

munity Rule, 19 Hastings L.J. 201, 217-18 (1967). The courts have not been reluctant 
to dispose of this contention. See, e.g., Hebei v. Hebei, 435 P.2d 8, 12 (Alas. 1967); 
Tamashiro v. De Gama, 51 Hawaii 74, 78-79, 452 P.2d 998, 1001-02 (1969); Briere v. 
Briere, 107 N.H. 432, 436, 224 A.2d 588, 590 (1966).

While the Perchell opinion based its conclusion solely upon these equi
table considerations, it must follow from the decision that the third fac
tor previously mentioned—the social policy objectives underlying pa
rental immunity—was subordinated to the first two. The court might 
have strengthened its opinion and more fully explained the decision by 
examining the validity of the underlying reasons for parental immunity 
and explaining why these reasons are more persuasive in preventing a 
direct action by child against parent than they are in preventing a con
tribution action, since denial of the direct action would seem to consti
tute a more inequitable result than a denial of a contribution action.

In a direct action, however, as opposed to an action for contribution, 
the underdying arguments in favor of marital and parental immunities 
are far more persuasive.21 Thus, though the promotion of family har
mony and the prevention of discord and ill feeling have been held to 
be an important argument in support of both parental22 and marital23 
immunities, it is doubtful that an action for contribution by a third 
party against one of the family members would give rise to family dis
cord to any greater extent than any other legal action brought by an 
outsider against a member of the family unit.24 Likewise, the argument 
that the immunities protect against fraud and collusion25 loses its valid
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ity in a contribution action where the plaintiff is a third party unrelated 
to the defendant. Both the original action by one family member against 
an unrelated third party and the contribution action by the third party 
against a family member are just as much adversary proceedings as are 
actions between any other unrelated parties. Finally, defenders of the 
marital and parental immunities argue that to allow actions against parties 
formerly immune from such suits would result in increased judgments 
against insurance companies and therefore larger insurance premiums for 
all liability policy holders.26 While this may in fact be true in a direct 
action which did not previously exist, it is not the case in a contribution 
situation. Instead of a new cause of action with increased liabilities be
ing created, the allowance of contribution would merely distribute the 
same judgment among the insurers of the parties involved rather than 
increase the size of that judgment.

26 Note, supra note 22, at 482. In some states the insurer will be able to protect itself 
by excluding family members from liability policy coverage, and increased premiums 
for such coverage only are another alternative. Compare Puller v. Puller, 380 Pa. 219, 
110 A.2d 175 (1955) and Goller v. White, 20 Wis. 2d 402, 122 N.W.2d 193 (1963) with 
Minners v. State Farm Mutual Automobile Ins. Co., 284 Minn. 343, 344 n.l, 170 N.W.2d 
223, 224 n.l (1969).

27 Brief for Appellant at 3-9, Perchell v. District of Columbia, — U.S. App. D.C. —, 
444 F.2d 997 (1971).

26 See, e.g., Peterson v. Honolulu, 51 Hawaii 484, 462 P.2d 1007 (1970); France v. 
A.P.A. Transport Corp., 56 N.J. 500, 267 A.2d 490 (1970); Nuelle v. Wells, 154 N.W.2d 
364 (N.D. 1967).

2” 100 R.I. 545, 217 A.2d 673 (1966).
so See Shonka v. Campbell, 260 Iowa 1178, 1184-85, 152 N.W.2d 242, 245-48 (1967) 

(dissenting opinion); Note, supra note 21.

The previous analysis indicates that two possible methods of attack 
now exist where a party seeks contribution against a joint tortfeasor pro
tected from the plaintiff by a parental immunity. First, the litigant might 
attack the validity of the immunity per se by asserting that the immunity 
has substantially lost its validity as a defense—even in a direct action 
against the party sought to be protected. The joint tortfeasor in Perchell 
chose this approach,27 an approach which many courts have considered 
in cases involving a marital or parental immunity contribution problem28 * 
subsequent to Zarrella v. Miller.™ This judicial all-or-nothing approach 
is largely a result of a refusal to differentiate between the immunity as 
a defense in a direct action and as a defense in a contribution action. 
However, an alternative method of attacking the immunity is to demon
strate that the social policy justifying the immunity in a direct action 
does not apply in a contribution action.30 This mode of attack skirts a 
frontal assault upon the immunity and, therefore, may be especially use- 
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ful in jurisdictions where the existence of the immunity in a direct ac
tion has been upheld.81

31 See Barlow v. Iblings, — Iowa —, 156 N.W.2d 105 (1968); Campbell v. Grutt- 
meyer, 222 Tenn. 133, 432 So. 2d 894 (1968); Groves v. Groves, 152 W. Va. 1, 158 
SJE.2d 710 (1968).

The immunities involved in both Perchell and Dennis are particularly 
vulnerable to this second method of attack. Blanket application of the 
rule denying a contribution action against a joint tortfeasor, not liable 
to the plaintiff, obviously results in inequity, and this inequity is inex
cusable where the underlying reasons for the immunity have ceased 
to exist. Instead of a blind application of the longstanding rule, courts 
in each case should examine the underlying bases for the immunity 
in question to ascertain whether in fact the reasons for the immunity exist 
in a contribution situation. Such an examination will promote a more 
equitable distribution of the judgment without necessitating a total ab
rogation of the immunity involved. Thus, those jurisdictions wishing 
to preserve parental or marital immunities may do so while at the same 
time allowing contribution to fulfill its equitable purposes.
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