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BIAS IMPEACHMENT AND THE PROPOSED 
FEDERAL RULES OF EVIDENCE
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In the fall of 1971 the Supreme Court's Advisory Committee 
presented to the Court the Proposed Federal Rules of Evidence. 
The Committee failed to include a rule on impeachment by bias, 
interest, or prejudice. In failing to include such a rule, the Com
mittee bypassed the opportunity to reconcile a conflict over both 
the content and methodology of this form of impeachment. The 
authors, in an attempt to show the need for a rule dealing 'with bias 
impeachment, analyze the present decisional conflict in this area. 
They conclude by proposing a rule designed to add some uni
formity to this highly persuasive method of impeachment.

The Proposed Federal Rules of Evidence are the culmination of a 
lasting hope among reformers of federal procedure. No comprehensive 
code of federal evidence was attempted in 1938 for fear such a project 
would delay the adoption of the Federal Rules of Civil Procedure.* 1 
Since that time, no internally consistent and universally applicable body 
of federal evidence has been evolved. On the civil side, district courts 
following the guidelines of rule 43 of the Federal Rules of Civil Pro
cedure2 3 have often looked to state rules. In criminal prosecutions, the 
same courts have attempted to develop their own evidence rules based 
on the common law as applied “in the light of reason and experience.” 8

•Professor of Law, Georgetown University Law Center. LL.B., 1957, LL.M., 1959, 
G.U.L.C. Assistant United States Attorney 1959-62; private practice 1962-64. Professor 
Schmertz is preparing a treatise dealing with the forthcoming Federal Rules of Evi
dence.

••B.A., 1969, University of California at Berkeley; J.D., 1973, Georgetown University 
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1 Spangenberg, The Federal Rules of Evidence—A n A ttem pt at Uniformity in Federal 
Courts, 15 W ayne L. Rev. 1061 (1969).

2 Fed. R. Civ. P. 43 (a).
3 See Fed. R. Crim. P. 26.
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After careful work over the course of several years and three drafts, 
the Supreme Court’s Advisory Committee in the fall of 1971 presented 
to the Court a set of rules which will help to bring uniformity out of 
the current disorder. Promulgation of the rules will work a major 
advance in the field of trial evidence, both for the federal courts and 
ultimately for those states which may wish to emulate them.

In drafting a code dealing with the major problems of any field as 
complex as evidence, there are at least two rational approaches. On the 
one hand, the codifier can try to visualize and articulate every trial 
situation and attempt to prescribe detailed regulations, leaving little 
to the trial judge’s discretion. On the other hand, the code can be made 
to sound only major evidentiary themes with relatively broad guide
lines, trusting details to the wisdom of the trial judiciary. The Advisory 
Committee on the Proposed Federal Rules of Evidence, by and large, 
has chosen the latter approach,4 thus avoiding a code that is too cum
bersome, rigid, or intricate. It is important to recognize, however, that 
a broad, generalized set of evidence provisions can err by omitting prob
lem areas where decisional conflicts exist and where uniformity would 
have practical advantages. This Article will attempt to show that the 
framers of the rules have made precisely this error by declining to 
include in article VI a rule on impeachment by bias, interest, or preju
dice. As will be seen below, this method of impeachment presents 
problems for the trial judge and lawyer because decisional law is in 
conflict over both its content and its methodology. This Article con
cludes with a proposal of a rule which would make use of this highly 
persuasive method of impeachment easier.

4  See Spangenberg, supra note 1, at 1072.
5  G ordon v. U nited States, 344 U.S. 414, 417 (1952).

Bias Impeachment as a T rial T actic

The purpose of showing a jury that a witness is biased or prejudiced 
for or against a party, or that he stands to gain or lose by a judgment 
is to undermine the jury’s confidence in the witness’ motivation to tes
tify truthfully. For example, even the most trusting juror is likely to 
doubt the testimony of a government witness who was told by the judge 
accepting the witness’ guilty plea on a connected charge:

If you intended to plead guilty and expected a recommendation 
for a lenient sentence . . .  it would be essential that you satisfy 
the Probation Department that you have given the law enforce
ment authorities . . . the whole story even though it might involve 
others.5
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When the juror learns further that the witness is still awaiting sen
tencing even though nine months have elapsed,6 his confidence in the 
witness’ impartiality must disappear entirely. Similarly suspect is the 
testimony of the plaintiff’s wife in a suit for criminal conversation that 
she resisted defendant’s advances. If she was willing to be seduced, 
of course, the defendant cannot be found liable, and the plaintiff, along 
with the plaintiff’s family, is denied recovery.7

6 Id. at 416. The court held that together with other errors the exclusion of the 
transcript of the hearing at which the plea was entered was grounds for reversal. Id. at 
422.

7 See Smith v. Hockenberry, 146 Mich. 7, 109 N .W . 23 (1906).
8 See Chavigny v. Hava, 125 La. 710, 51 So. 696 (1910).
9 See A Discussion of the Proposed Federal Rules of Evidence before the Second 

Annual Judicial Conference, Second Circuit, 48 F.R.D. 39, 59 (1969) (statement of 
Professor F. James, Jr.).

10 C. McCormick, T he Law of Evidence § 65, at 142 (2d ed. 1972).
11 See Committee on Rules of Practice and Procedure, Judicial Conference of the 

United States, Proposed Federal Rules of Evidence rule 601 (Rev. Draft Oct. 1971) 
[hereinafter cited as Proposed Federal R ules of Evidence]. The rule contains neither 
a dead-man rule nor a more general incompetency rule for parties.

While neither the government witness nor the plaintiff’s wife may 
have been lying or slanting their stories, opposing counsel can raise a 
valid issue of credibility by showing that their testimonial motives are 
not necessarily pure. The fact that one need not accuse the witness 
of lying directly but need merely suggest—with total sympathy—that 
any respectable person might lie or exaggerate in similar circumstances 
makes inquiry as to bias or interest a favorite of trial lawyers. For 
example, the lawyer for the husband in a divorce action would not like 
to have a jury see him browbeat the truth out of his client’s teenage 
daughter. But if a neighbor could testify that he heard the mother 
rehearsing the girl’s testimony with her, the jury probably would dis
count not only the girl’s testimony, but also the mother’s.8

In addition to being desirable as a relatively tactful method of dimin
ishing credibility, impeachment by proof of a motive to lie is a neces
sary method of truth testing in that it serves as a substitute for the 
many traditional incompetency rules which once served to bar from 
the stand witnesses who today are subject only to impeachment for bias 
or interest.9 For example, the parties to an action were once barred 
from testifying on the theory that their interest in the outcome of the 
litigation rendered them incapable of testifying truthfully.10 Although 
the interest and the motive remain, a party today may take the stand;11 
but his testimony will be evaluated by a factfinder who may be told by 
a boilerplate instruction that a witness may be influenced by his interest
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to testify falsely.12 Similarly, the status of the witness as spouse to a 
party, while no longer rendering him ineligible to take the stand, does 
make him susceptible to impeachment by bias. In other words, although 
the factfinder today is permitted to hear the often valuable testimony 
of formerly incompetent witnesses, he also may hear those facts about 
the witness which were once thought to make him totally untrust
worthy.13

12 An example of such an instruction is the following: “A defendant is permitted 
to become a witness in his own behalf. His testimony should not be disbelieved merely 
because he is the defendant. In weighing his testimony, however, you may consider 
the fact that the defendant has a vital interest in the outcome of this trial. You should 
give his testimony such weight as in your judgement it is fairly entitled to receive.” 
United States v. Hill, F.2d (D.C. Cir. 1972).

13 See Reagan v. United States, 157 U.S. 301, 304-06 (1895) (where not excessive or 
unfair, judge’s comment that defendant’s testimony must be weighed in light of his 
interest held proper).

14  See Proposed Federal Rules of Evidence rule 601, Advisory Comm. Notes.
15 People v. Kuberacki, 310 Mich. 162, 165, 16 N.W.2d 703 (1944).
16 See Reagan v. United States, 157 U.S. 301, 304-06 (1895); Stapleton v. United 

States, 260 F.2d 415, 420 (9th Cir. 1958).

Following the modern trend, the Proposed Federal Rules of Evidence 
have well-nigh abolished traditional incompetency restrictions. The 
absence of a corollary rule admitting evidence of the formerly incom
petent witness’ interest in the litigation probably will not render the 
evidence inadmissible because it has a high degree of relevancy.14 The 
range of statements and conduct from which bias, prejudice, or interest 
may be inferred, however, is far wider than the motives to lie which 
were the foundation of the traditional incompetency rules. Whether 
these other grounds will be as easily admitted remains questionable.

T ypes of Bias

Traditionally, not every conceivable motive to lie could be proven 
formally to a jury, either because facts considered too prejudicial may 
be disclosed or because the bias may be obvious from the circumstances 
of the case. An example of the latter occurs where the witness in a 
bribery case is the alleged but uncharged bribe giver—“no juror would 
be so dumb as not to sense the fact that immunity from prosecution lay 
back of the self-incriminating testimony of the witness.” 15 It is also 
generally agreed that a jury may be instructed to take into account 
the general interest of the accused in being acquitted when evaluating 
his testimony,16 although specific inquiry or even prosecution argument 
on the point is seemingly rare.

More difficult problems arise when the facts from which a motive to 
lie may be inferred are also facts which could be considered too preju-
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dicial to be shown to a jury; the possibly unfair prejudice must be 
weighed against the probative value of the bias evidence. For example, 
courts usually exclude evidence that the defendant is insured in a 
personal injury case for fear that the jury might use the information 
either to support an inference of negligence or, applying a “deep 
pocket” rule, to justify an increased award of damages.17 W hen a wit
ness for defendant is also an agent of defendant’s insurance company, 
however, most courts will allow the employer’s identity to be shown as 
a specific indication of bias.18 On balance, the policy reasons for the 
exclusion of insurance evidence seem outweighed in the latter case by 
the benefits of assisting the jury in evaluating the witness’ testimony. 
Following the majority view, proposed rule 411 would exclude evidence 
of insurance to prove fault but explicitly would not exclude it when 
offered solely to show bias or prejudice.19 This clearly poses a “multiple 
admissibility” problem in which the trial court should instruct the 
jury to consider the insurance solely for the proper purpose.20

17 2 J. W igmore, Evidence § 282a, at 133-34 (3d ed. 1940).
18 Aguilera v. Reynolds W ell Serv., Inc., 234 S.W.2d 282, 283-84 (Tex. Civ. App. 

1950); 29 T exas L. Rev. 845 (1951); see Wabash Screen Door Co. v. Black, 126 F. 721 
(6th Cir. 1903). In Wabash, a doctor was called by defendant’s insurance agent to 
attend to the plaintiff. Although the insurance of defendant was thereby shown, the 
doctor’s relationship to the insurance company was admissible to show bias.

19 “Evidence that a person was or was not insured against liability is not admissible 
upon the issue whether he acted negligently or otherwise wrongfully. This rule does 
not require the exclusion of evidence of insurance against liability when offered for 
another purpose, such as proof of agency, ownership, or control, or bias or prejudice 
of a witness.” Proposed Federal Rules of Evidence rule 411; see id. Advisory Comm. 
Notes.

The specific exemption given proof of prejudice in rule 411 makes a special rule 
exclusively for motive evidence unnecessary in the insurance area. Rule 408 performs 
a similar function for evidence of a settlement. See Proposed Federal Rules of Evi
dence rule 408; cf. Granville v. Parsons, 259 Cal. App. 2d 298, 66 Cal. Rptr. 149 (Ct. 
App. 1968) (settlement evidence admissible to show bias but defense lawyer improperly 
used evidence in closing argument to show witness, not defendant, was at fault).

20 Rule 106 of the Proposed Federal Rules of Evidence provides: “W hen evidence 
which is admissible as to one party or for one purpose but not admissible as to another 
party or for another purpose is admitted, the judge, upon request, shall restrict the 
evidence to its proper scope and instruct the jury accordingly.” Proposed Federal 
Rules of Evidence rule 106.

21 366 F.2d 923 (9th Cir. 1966), cert, denied, 388 U.S. 922 (1967).

A more delicate problem of limited admissibility arises where the 
evidence which shows a witness’ bias in favor of an accused also reveals 
the accused’s involvement in a separate crime, one for which he is not 
on trial. In Gilbert v. United States,21 an FBI agent was permitted to 
testify that defendant had confessed to robbing a bank together with 
his alibi witness, Goslaw. The evidence was admitted to show Goslaw’s
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bias in favor of defendant as his former partner in crime.22 The Gilbert 
decision might be subject to question under the Proposed Federal Rules 
of Evidence, since otherwise relevant evidence should be excluded if 
the balancing tests of rule 403 weigh against its admission.23 In Gil
bert, since the Government had already undermined Goslaw’s credi
bility by showing that he had been convicted of a number of felonies,24 
admission of this bias evidence seems inappropriate as merely cumula
tive on the issue of Goslaw’s credibility and unnecessarily prejudicial 
to defendant.25

22 id. at 950.
23 See Proposed Federal Rules of Evidence rule 403, Advisory Comm. Notes. Rule 

403 provides: “Although relevant, evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice, confusion of the issues, 
or misleading the jury, or by considerations of undue delay, waste of time, or need
less presentation of cumulative evidence.” Id. rule 403; cf. id. rule 404(b).

24 366 F.2d at 948.
25 The difficulty of fashioning effective limiting instructions may also be con

sidered. See Bruton v. United States, 391 U.S. 123, 126 (1968); Proposed Federal Rules 
of Evidence rule 106, Advisory Comm. Notes (limiting instructions). See a1 so People 
v. Sweeney, 55 Cal. 2d 27, 42-44, 357 P.2d 1049, 1057-58, 9 Cal. Rptr. 793, 800-02 (1960) 
(defendant shown to be unwed father of witness’ children; relationship admissible to 
show bias despite necessary revelation of specific acts of “criminality and immorality”). 
Since evidence of specific acts generally are admissible to show bias but are inadmissible 
to show character, “it makes a difference whether one seeks to show that the witness 
has had illicit relations with a party to the action or with a stranger to the pending 
proceeding.” Hale, Specific Acts and Related Matters Affecting Credibility, 1 H ast
ings L.J. 89, 97 (1950).

Since evidence of specific acts or misconduct or of criminal acts not subject of the 
present indictment can be highly prejudicial, even when the conduct shows bias as 
in Gilbert, future defense counsel in criminal cases should seek either the exclusion 
of the evidence under rule 403 or a limiting instruction under rule 106.

26 United States v. Hartman, 417 F.2d 893, 897 (9th Cir. 1969).
27 United States v. Williams, 446 F.2d 1115, 1116 (5th Cir. 1971).

Proposed rule 403, with its demand that the rules be applied thought
fully rather than mechanically, is also of assistance where a witness may 
be biased for or against a class of people to which a party belongs. For 
example, in the Ninth Circuit a conviction for assault committed dur
ing an antiwar demonstration at the Oakland Induction Center was 
reversed because the trial judge did not allow defendant to ask whether 
the complaining witness, a federal marshall with 20 years of service 
in the Marines, harbored any bias against antidraft and antiwar demon
strators.26 Similarly, in the Fifth Circuit the Government was allowed 
to cross-examine a defense witness about his previous troubles with the 
Coast Guard for illegal fishing activities, in order to demonstrate that 
his bias against the Coast Guard generally might distort his account of 
the specific Coast Guardman’s action in the present case.27 Both cases 
probably would be decided similarly under proposed rule 403, since
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the bias was highly relevant and easy to prove, requiring little court
room time and no extrinsic evidence. But consider this more complex 
California fact situation.28 A policeman, the defendant in a wrongful 
death action, sought to show that the plaintiff’s chief witness was 
prejudiced against the police generally. To do so he cross-examined 
both the witness and his wife about the wife’s and their son’s arrest 
records and called the son’s juvenile court officer for a fuller report on 
the child’s adjudication. He also elicited a report from a co-worker 
that the witness had said that because he felt the police were harassing 
his family he would “get even with those goddam cops.” 29 Although 
relevant bias evidence is generally admissible under the California Evi
dence Code,30 the state supreme court found the prior arrest records of 
the witness and his family inadmissible. Although holding it was proper 
to show that the witness was biased against policemen as a class, and 
although agreeing that this evidence was demonstrative of such bias, the 
court found that the use of criminal records was impermissible because 
of its feared impact on suits against police generally.31 Further, unlike 
either of the federal cases, proof of bias here required considerable time 
and embarrassment, not just to the witness but also to his family. * 
Finally, the son’s normally confidential juvenile record was exposed to 
public view, a procedure favored by neither California statute32 nor 
the Proposed Federal Rules of Evidence33 Were a similar situation to 
arise in a case governed by rule 403, a majority of federal trial courts 
would probably conclude that the relevance of the arrests to bias is 
substantially outweighed by undue prejudice, consumption of time, and 
confusion of issues.

28 See Grudt v. Los Angeles, 2 Cal. 3d 575, 468 P.2d 825, 86 Cal. Rptr. 465 (1970).
29 Grudt v. Los Angeles, 1 Cal. App. 3d 529, 544, 81 Cal. Rptr. 821, 831 (Ct. App. 

1969).
30 Cal. Evid. Code § 780 (West 1966).
31 2 Cal. 3d at 592, 468 P.2d at 834, 86 Cal. Rptr. at 474. As Justice Mosk said:

Were we to approve the trial judge’s acceptance of this impeachment evi
dence, we would erect an insurmountable barrier to an aggrieved citizen’s 
ability to gain proper civil redress against errant police officers. Parties 
electing to sue any policeman—for damages in tort, for contract reparations, 
or merely to collect a debt—would be obliged to produce witnesses willing 
to be subjected to the degradation of a courtroom examination of their 
prior arrest records and the records of all their families to show bias 
against police generally.

Id. The California Evidence Code has a section similar in import to proposed rule 
403 in that it is intended to tell trial judges that “in the field of relevance stare decisis 
takes a back seat to justice.” Granville v. Parsons, 259 Cal. App. 2d 298, 305, 66 Cal. 
Rptr. 149, 154 (Ct. App. 1968); Cal. Evid. Code § 352 (W est 1966).

32 Cf. Cal. W elf. & Inst’ns Code § 503 (W est 1966).
33 Cf. Proposed Federal Rules of Evidence rule 609(d) (evidence of juvenile adjudi

cation generally not admissible).
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If, as in the California case, some trial judges tend to admit mechani
cally whatever a rule says is admissible without regard to the wider 
impact of their ruling, perhaps the absence of a rule affirmatively 
admitting bias evidence is a blessing in disguise. However it seems 
sounder to explicitly regulate the admission of bias evidence, although 
with the caveat that the policy considerations inherent in rule 403 are 
of equal importance.34

3 4  See Estes, T h e  N eed  for U niform  Rules of Evidence in the Federal Courts, 24 
F.R.D. 331, 332 (1960). W hen  one notes that the G rudt case was in litigation for 
several years before the California Supreme Court sent it back for a retrial, the 
desirability of a clear rule on the subject of bias increases.

3 5  See G reatreaks v. U nited States, 211 F.2d 674, 676 (9th Cir. 1954); Ew ing v. United 
States, 135 F.2d 633, 640 (D.C. Cir. 1942), cert, denied, 318 U.S. 776 (1943).

3 6  3A J. W igmore, E vidence § 878, at 647 (J. Chadbourn ed. 1970).
3 7 See, e.g., D istrict of Columbia v. Clawans, 300 U.S. 617, 630-31 (1937); Alford v. 

U nited States, 282 U.S. 687, 693 (1931); Spaeth v. United States, 232 F.2d 776, 778 
(6th Cir. 1956); Fisher v. U nited States, 231 F.2d 99, 105 (9th Cir. 1956). But cf. United 
States v. Conrad, 448 F.2d 271 (9th Cir. 1971).

3 8  See, e.g., P roposed Federal R ules of E vidence rules 407, 409, 411.
3 9  See id. rule 608(b). Compare id. rule 609, Advisory Comm. Notes voith D.C. 

Code A n n . § 14-305(b )(1 ) (1967) (extrinsic evidence of prior convictions perm itted).

Presentation of Bias Evidence

Deciding what types of evidence of bias or interest may be shown 
to the jury is only the first half of the trial judge’s decision; he still 
must determine the method of presentation. The first question is 
whether the evidence is collateral or non-collateral. Traditionally, 
evidence of bias, prejudice, or interest has been placed in the latter 
class, that is, counsel have not been limited solely to the use of cross- 
examination when seeking to impeach by this method. In the colloquy 
of the courtroom, the examiner is not required to “take the answer” 
of the witness who denies the truth of a biasing fact or denies making 
a statement suggesting bias; instead, the examiner may call witnesses to 
testify to the fact or statement.35 The collateral rule, which cuts off 
extrinsic evidence as to various remotely relevant matters, is an aspect 
of the trial court’s power to prevent confusion of issues.36 The allow
ance both of broad inquiry on cross-examination37 and of extrinsic 
evidence indicates the high position of bias and interest in the hierarchy 
of impeachment techniques—even though either may involve a large 
consumption of time or the risk of jury confusion, the evidence is of 
such value that the risk must be undertaken. Although the Proposed 
Federal Rules of Evidence codify many existing practices38 and specifi
cally decide the collateral rule issue as to certain evidence of a witness’ 
character,39 no language deals specifically with this aspect of bias im
peachment.
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Another important problem concerning bias impeachment relates to 
the need for a preliminary foundation, that is, must counsel question 
the witness to be impeached about matters relating to bias before he 
may resort to extrinsic proof? The issue may be subdivided further into 
two situations—1) where the mode of proof is through prior utterances 
of the witness; and 2) where external facts or circumstances are used 
as circumstantial evidence of bias. Although federal case law is in 
conflict as to the foundation prerequisite for utterances,40 some courts 
and most commentators assert its desirability.41 They give three reasons 
—basic requirements of fairness to the witness, the modern unaccept
ability of surprise, and efficiency of judicial administration. Suppose a 
witness is asked before leaving the stand whether he made the biasing 
statement. By this question the opposition is notified of the possibility 
that extrinsic evidence will be used later to give substance to the 
charge,42 and the witness is given a prompt opportunity to deny or 
explain the statement.43 The added possibility that the witness may 
admit the biasing fact and thereby obviate the need for time-consuming 
evidence is a third and highly persuasive reason for the preliminary 
questioning.44 45

40 3A J. W igmore, Evidence § 953, at 801 n.l (J. Chadbourn ed. 1970).
41 Professor Wigmore suggests that, while a foundation requirement is desirable in 

principle, it would be better not to have one at all if, as is likely, it will import the 
rigidities accompanying the foundation requirements for prior inconsistent statements. 
See id. at 801.

42 See Smith v. United States, 283 F.2d 16, 21 (6th Cir. 1960), cert, denied, 365 
U.S. 847 (1961) (surprise not favored in the federal courts); Hale, Bias as Affecting  
Credibility, 1 H astings L.J. 1, 4 (1949).

4 3 See United States v. Hayutin, 398 F.2d 944, 953 (2d Cir.), cert, denied, 393 U.S. 
961 (1968); Hale, supra note 42, at 4.

44 See C. McCormick, T he Law of Evidence § 40, at 80 (2d ed. 1972).
45 398 F.2d 944 (2d Cir.), cert, denied, 393 U.S. 961 (1968).
4 ® Id. at 952.

The desirability of requiring a foundation as to utterances also seems 
wise as a policy matter, particularly where the bias evidence consists 
of prior out-of-court statements. A statement’s meaning may be dis
torted by the addition or omission of a single word, by a change in 
tone or context, or by numerous other means. To permit one witness’ 
testimony to be discredited by the testimony of another witness as to 
words susceptible to manipulation and misinterpretation without afford
ing the first witness an opportunity to deny, correct, or explain his 
words is patently undesirable. For example, in United States v. Ha- 
yutinf* the defendant in a fraud case sought to show by extrinsic evi
dence that two government witnesses had said that they intended to 
frame the defendant if their scheme went awry.46 Because the witnesses
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had not been asked about the statements during extensive cross-examina
tion, the court held that the extrinsic evidence could not be used.* * * * * * * * 47 
The court, however, may not have meant to convert the desirability 
of a foundation in this case into a requirement of a foundation in all 
cases. It stressed the fact that the evidence would show not only a 
motive for the witness to lie but also prior inconsistent statements, since 
the witnesses had denied that they had spoken to each other about 
defendant. Where both are to be shown, a foundation requirement 
usually should be imposed.48

*  Id. at 953.
Id. Rule 613(b) of the Proposed Federal Rules of Evidence provides: “Extrinsic

evidence of a prior inconsistent statement by a witness is not admissible unless the
witness is afforded an opportunity to explain or deny the same and the opposite party
is afforded an opportunity to interrogate him thereon, or the interests of justice other
wise require.” Proposed Federal Rules of Evidence rule 613(b).

In Hayutin, not only did defense counsel fail to lay a foundation, he also refused
to recall the witnesses he sought to impeach. 398 F.2d at 953. Maine dispensed with
a foundation requirement for extrinsic evidence of oral statements showing bias over
a century ago. See New Portland v. Kingfield, 55 Me. 172, 176-77 (1867).

49 Cf. Cal. Evid. Code § 770, Comment of the Law Revision Comm’n (West 1966) 
(foundation requirement for prior inconsistent statements may be waived if impeach
ing party discovered evidence too late).

59  Oil Co. v. Van Etten, 107 U.S. 325, 335 (1882).
51 Id.
52 Id.
53 55 Cal. 2d 27, 357 P.2d 1049, 9 Cal. Rptr. 793 (1960).

The court’s hesitancy to impose an absolute foundation requirement 
is well founded, since the requirement may be unfair in some situations. 
For example, the impeaching party, through no lack of diligence, may 
discover his impeaching evidence only after the witness has become 
unavailable. A rigid requirement that a foundation be laid would pre
vent the use of convincing bias evidence just because it was discovered 
late in the case.49

Federal courts have not taken an inflexible view on the question. In 
an early Supreme Court case, the defendant on cross-examination sought 
to elicit prior oral statements made by the witness.50 His attempt was 
foiled when he failed to specify the time when and the place where the 
statement had been made. Because defendant did not make clear to the 
trial court that his purpose was to show the witness’ bias, the Court 
upheld the exclusion as a correct response to an improperly laid foun
dation for impeachment by prior inconsistent statements.51 The Court 
did not go as far as to hold, however, that impeachment by bias would 
require the same foundation.52 In sharp contrast is the approach of the 
California Supreme Court in People v. Sweeney 53 where the foundation 
laid for the introduction of statements indicating bias was held to be



1972] Bias Impeachment 267

insufficient because it did not meet the strict foundation requirements 
for impeachment by prior inconsistent statements.54

54 Id. at 36-37, 357 P.2d at 1054, 9 Cal. Rptr. at 798.
55 135 F.2d 633 (D.C. Cir.), cert, denied, 318 U.S. 776 (1942).
56 Id. at 638-39.
57 Id.
58 Id. at 642-43.
59 Compare id. with Smith v. United States, 283 F.2d 16, 19 (6th Cir.), cert, denied, 

365 U.S. 847 (1960) (government witness said he would “get” defendant and eliminate 
thereby his competing bail bond business) and Burton v. United States, 175 F.2d 960, 
965-66 (5th Cir. 1949), cert, denied, 338 U.S. 909 (1950) (government witness feared 
prosecution for tax evasion) and United States v. W hite, 225 F. Supp. 514, 519-21 
(D.D.C. 1963) (victim’s girl friend said “she would fix” defendant, Ewing not followed 
because only dicta).

60 See C. McCormick, T he Law of Evidence § 40, at 80 (2d ed. 1972); 3A J. W ig
more, Evidence § 953, at 802 (J. Chadbourn ed. 1970). Despite the apparent lack of 
federal cases requiring a foundation for evidence of conduct from which bias could 
be inferred, counsel should not avoid laying such a foundation. In numerous federal 
cases dealing with other questions in the area of conduct indicating bias, a foundation 
had been laid. See Gilbert v. United States, 366 F.2d 923, 948 (9th Cir. 1966), cert, 
denied, 388 U.S. 922 (1967); United States v. Greatreaks, 211 F.2d 674, 676 (9th Cir. 
1954); United States v. Schindler, 10 F. 547, 549 (C.C.N.D.N.Y. 1880). But see McKnight 
v. United States, 97 F. 208, 212 (6th Cir. 1899) (letter inadmissible to show bias because no 
foundation laid and because letter was hearsay).

The most extreme position taken by a federal court against a foun
dation requirement where bias is evidenced by the witness’ prior state
ments appears in dicta in United States v. Ewing.55 Miss Chamberlain, 
the primary alibi witness in a rape case, was the defendant’s business 
partner in several ventures, including the apartment house where they 
both had apartments and where the rape allegedly occurred.56 After 
laying the proper foundation, the Government was allowed to dis
credit Miss Chamberlain’s testimony by the testimony of the victim’s 
mother that Miss Chamberlain had said that she believed defendant to 
be guilty but would testify for him because he faced the electric 
chair.57 In affirming the conviction, the court stressed that the extrinsic 
evidence of the statement would be admissible even without a foun
dation because the bias was evidenced not just by declarations but also 
by objective circumstances, namely the witness’ close social and busi
ness associations with the defendant.58 Most recent federal decisions 
have been more traditional on the issue of requiring a foundation, but 
none have been faced with the unusual Ewing situation where two 
sources of bias existed.59

Where the bias is evidenced not by the witness’ statements but by 
his conduct or by other facts about him, some of the few federal courts 
considering the issue have held a foundation to be unnecessary.60 The 
distinction between statements and conduct is a traditional one arising
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out of an analogy drawn by many courts from the foundation require
ment for prior inconsistent statements to justify a like requirement 
for statements evidencing a motive to lie.61 Where the motive is evi
denced by conduct, rather than by statements, the analogy begins to 
fail and with it falls the foundation requirement.62 Thus no foundation 
would usually be required where the evidence of bias is the witness’ 
family relationship to a party,63 or where it is some aspect of the wit
ness’ conduct.64

61 See, e.g., Smith v. United States, 283 F.2d 16 (6th Cir. 1960), cert, denied, 365 
U.S. 847 (1960); Hoagland v. Modem Woodmen of America, 157 Mo. App. 15, 17, 
137 S.W. 900 (1911); C. McCormick, T he Law of Evidence § 40, at 80 (2d ed. 1972); 
Hale, supra note 42, at 2-3.

62 See notes 65-67 infra and accompanying text. Contra, McCauley v. State, 86 Ga. 
App. 509, 510, 71 S.E.2d 664 (1952); Walker v. State, 74 Ga. App. 48, 50, 39 S.E.2d 
75, 77 (1946). The court in Walker interpreted Georgia’s statute regulating the ad
mission of evidence showing a motive to lie as requiring that a foundation be laid, 
even though the statute is silent on the subject. Compare id. with Ga. Code Ann. 
§ 38-1712 (1954) (“The state of the witness’ feelings to the parties, and his relation
ship, may always be proved for the consideration of the jury.”).

63 See C. McCormick, T he Law of Evidence § 40, at 81 (2d ed. 1972); Hale, supra 
note 42, at 5.

64 See notes 58-60 supra and accompanying text. See also McGinnis v. Grant, 42 
Conn. 77 (1875) (no foundation required where witness was bribed by defendant and 
was unavailable for cross-examination by the time the bribery was discovered, despite 
due diligence of counsel).

65 C. McCormick, T he Law of Evidence § 40, at 80 (2d ed. 1972).
66 Hale, supra note 25, at 5.
67 C. McCormick, T he Law of Evidence § 40, at 81 (2d ed. 1972).
Q8 See notes 49-52 supra and accompanying text.
69 Proposed Federal Rules of Evidence rule 613(b).

Professors McCormick and Hale have criticized the differing foun
dation requirements for conduct and statement evidence on the ground 
that the distinction is too fine. In practice, words and conduct are 
likely to be intermingled,65 and taking one without the other may lead 
to ambiguous or misleading conclusions.66 Professor McCormick sug
gests that a foundation be required for both or for neither; if for both, 
the requirement should be coupled with a discretionary power to permit 
its omission.67

The approach advocated by Professor McCormick is consonant 
with the flexible approach of some federal decisions68 and with that of 
the Proposed Federal Rules of Evidence insofar as an analogy can be 
drawn from rule 613 regulating the use of prior inconsistent statements. 
Rule 613 requires a foundation to be laid unless “the interests of justice 
otherwise require.” 69 While prior federal case law reveals a willing
ness to allow the foundation requirement to be violated when necessary, 
it is difficult in the absence of a rule to predict that this flexibility will
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continue, since not every circuit has so held. Moreover, there is no data 
which would show the daily practice of federal trial courts in this area.

A Suggested Bias Impeachment Rule

Adding a rule on the admissibility and methodology of impeachment 
by bias or interest to the Proposed Federal Rules of Evidence would 
permit both the desirability of a foundation and the necessity for 
flexible application of a foundation requirement to be made the uniform 
practice of federal trial courts.70 Such an attempt to bring greater con
sistency into the important area of bias impeachment is worth making, 
particularly in light of the nearly unlimited assortment of witnesses 
who will be permitted to take the stand under the broad competency 
approach.71 It is therefore suggested that the following rule could be 
inserted in article VI on witnesses:

70 Neither the Model Code of Evidence nor the N ew  Jersey Evidence Code have a 
specific rule to regulate the admission of evidence of bias or interest. However, both 
have general rules admitting any impeachment evidence, subject only to the trial 
judge’s determination that it is relevant and appropriate in the case. See N.J. Rev. 
Stat. § 2A:84A, rule 20 (Supp. 1972); Model Code of Evidence rule 106 (1942). See 
also N.J. Sup. Ct. Comm , on Evidence, Report 59 (1963).

71 See Proposed Federal Rules of Evidence rule 601; notes 10-13 supra and ac
companying text.

In Louisiana and Michigan a rule broadening competency was combined with a rule 
making the status that formerly would have rendered the witness incompetent relevant 
to show his bias or interest. See La. Civ. Code Ann . art. 2282 (W est 1952); Mich. 
Comp. Laws Ann. § 600.2158 (1968).

For the purpose of attacking the credibility of a witness, evi
dence tending to show bias, prejudice, or interest of the witness 
for or against any party to the case is admissible. Extrinsic evi
dence as to matters indicating such bias is not ordinarily admissible 
unless the witness has been afforded an opportunity to deny or 
explain such matters.

The suggested rule codifies what is essentially the current practice 
in the federal courts of allowing impeachment of witnesses by showing 
facts about or statements by a witness that demonstrate that he has 
a motive to falsify his testimony. The rule not only makes explicit a 
foundation requirement, but also indicates that it should not be applied 
mechanically; if a situation arises where extrinsic evidence must be 
used if the trial is to proceed fairly, but a foundation cannot be laid, 
the evidence should be admitted.

Rather than distinguishing between a witness’ statements and his 
conduct, the rule requires a foundation to be laid whenever extrinsic
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evidence of “matters” indicating bias is to be introduced. As Professors 
McCormick and Hale have shown, the two are not always such dis
tinct entities that a witness’ full meaning can be communicated by 
showing one exclusive of the other.72 Further, the combination is de
sirable in the interests of simplicity and clarity; it will be one less 
judgment call on a miniscule point of evidence for the district court 
judge.

72 See notes 65-66 supra and accompanying text.
73 Contra, Proctor v. Pointer, 127 Ga. 134, 136, 56 S.E. I l l ,  112 (1906) (where wit

ness admitted that her feelings toward defendant “were not good,” defendant not per
mitted to develop facts behind the feelings); La. Rev. Stat. § 15:492 (1950) (with 
“distinct” admission of bias, no extrinsic evidence admissible).

74 Proposed Federal Rules of Evidence rule 611(a); cf. G a. Code Ann. § 38-1704 
(1954) (right of witness to be protected from “harsh or insulting demeanor” and 
“improper questions”).

75 Grudt v. Los Angeles, 2 Cal. 3d 575, 468 P2d 825, 86 Cal. Rptr. 465 (1970).

Finally, although not mentioned explicitly in the above proposal, the 
considerations outlined in proposed rule 403 are applicable to a rule 
on bias or interest evidence just as they are applicable to all the other 
rules. For example, if a witness fully admits facts which would indi
cate his bias, should extrinsic evidence be permitted to show the same 
sources of bias? Ordinarily not, according to proposed rule 403, since 
the countervailing policy of disallowing cumulative evidence would 
be apposite. If the witness’ admission is too brief or too elliptical to 
give the factfinder a complete sense of why the witness may be moti
vated to falsify his testimony, however, nothing in either rule 403 or in 
the rule just proposed would prohibit the introduction of extrinsic 
evidence to amplify the admission.73

As a complement to rule 403, proposed rule 611(a) reposes in the 
trial judge the necessary power to control the questioning of witnesses 
and points out that it may be necessary to protect the witnesses from 
harassment or undue embarrassment.74 The Grudt case makes it appar
ent that raw nerves may be touched, as when a child’s juvenile record 
is revealed, in order to show that a witness has a motive to lie.75 
Whenever this possibility arises, both the court and opposing counsel 
should be alert to the controls available in rule 611.

Conclusion

As noted earlier, codes of evidence tend to be either extensive, 
covering every topic, or intensive, covering only the basic policy de
cisions. The tendency for the Proposed Federal Rules of Evidence 
to be intensive rather than extensive probably led to the omission of



1972] Bias Impeachment 271

a rule on bias impeachment.76 However, the principle of intensive 
codification should not be followed so steadfastly that the purpose of 
having a code is neglected, that is, to give the trial judge a tool he can 
use easily to make quick, fair, and predictable evidence rulings in the 
middle of a trial. A rule on bias impeachment should be adopted be
cause this technique is important both in its own right and as a sub
stitute for incompetency rules, yet it is not sufficiently easy to use in 
the absence of a uniform decisional background. Unless the question of 
limited admissibility and foundation are decided, whether in the manner 
suggested above or in some other uniform manner, impeachment by 
bias will remain an unnecessarily difficult technique, approached warily 
by lawyers and judges alike.

76 The Proposed Federal Rules of Evidence fall short of being an intensive code in 
a strict sense because a number of rules are included on subjects where no conflicts 
exist in the decisional law. See, e.g., Proposed Federal Rules of Evidence rule 407 (sub
sequent remedial measures); id. rule 409 (payment of medical expenses); id. rule 411 
(liability insurance); id. rule 507 (political vote privilege); id. rule 602 (personal 
knowledge as usual testimonial requirement); id. rule 614 (calling and interrogation 
of witness by judge).
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THE UNITED STATES COURTS OF APPEALS: 
1971-1972 TERM

CRIMINAL LAW AND PROCEDURE
Preface

The expansion of the Circuit Note by the Georgetown Law Journal 
to cover all eleven federal circuits provides a remarkable opportunity 
to observe the ebb and flow of federal court rulings on criminal pro
cedure which affect both federal and state practices. It is especially im
portant that such a barometer be made available now, during this transi
tional period of the Supreme Court, when there is a general expectancy 
among many judges and lawyers that the Burger Court will substantially 
reverse the direction of the Warren Court in search and seizure and con
fession cases.

Of course, whether this will materialize remains to be seen. But the 
evidence of how circuit court judges are predicting what the Court will 
do is not difficult to discern in the pages of this year’s Circuit Note. 
Even during the height of the Warren Court era, federal circuit court 
judges, as a rule, were not enthusiasts for restricting law enforcement 
powers through application of fourth, fifth, and sixth amendment rights. 
Yet, with the clear course charted by the Court, federal and state ap
pellate courts generally provided conforming responses which must 
have had substantial impact on the practices of police and prosecutors.

Much debate today centers on whether these newly defined con
stitutional restrictions cripple or strengthen law enforcement efforts. 
The debate remains on an emotional level, since empirical data is lacking. 
It is significant, however, that conviction rates appear to be as high as 
ever. And police chiefs and supervisory police officers frequently 
acknowledge the improvement in professionalism of police work as a 
result of the incorporation of guidelines contained in Supreme Court 
decisions into police training programs.

More intangible an index of the value of the Supreme Court’s rulings 
involving the fourth, fifth, and sixth amendments is the degree to which 
Americans experience more privacy and freedom in their everyday 
lives. How far we might have gone at this time in history in perfecting 
this aspect of our life remains unknown. The shadow of street crime 
has darkened the vision of public leaders in every branch of government. 
The reports of increasing numbers of violent crimes has become a po
litical issue, and the Supreme Court’s reformation of criminal procedure 
has been made a scapegoat for the very real fears people have of walk
ing the streets in the cities of America.
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No one experienced in the criminal justice field, including judges, prose
cutors, and law enforcement officials, seriously believes that crime rates 
have any relationship to Supreme Court constitutional holdings. Yet, 
the President’s appointments to the Supreme Court have been based on 
his “law and order” campaign pledge to nominate persons for Supreme 
Court positions whose philosophy on criminal procedure was different 
from that expressed in the Warren Court rulings. An unusual set of cir
cumstances has given the President the opportunity to reshape the 
Court’s majority alignment on fourth, fifth, and sixth amendment is
sues. But it must be stressed that although there can be no doubt as to the 
President’s intentions in making his appointments, still no one can con
clude that the President’s appointees will consistently conform to his 
expectations. Indeed, it has already been indicated in some recent cases 
that they will not.

Nevertheless, it is in the wind that drastic changes are forthcoming in 
Supreme Court rulings involving the exclusionary rule and police re
strictions in obtaining confessions. That the circuit courts sense this is 
indicated by the miserly interpretations given by some of them of Mapp 
v. Ohio and Miranda v. Arizona and their progeny.

Because this is a period of shifting policies concerning individual 
rights, when principles established by the Court only a few years ago 
are once more being challenged, it is important to take note of other 
changes and trends in the criminal process which may seriously impair 
the evaluative capabilities of appellate courts. These procedural changes 
have, for the most part, been responses to the strangulation of our 
criminal justice system by crushing criminal caseloads. A by-product 
of the assembly line techniques being adopted by courts to dispose of 
masses of cases is the decreasing quality of appellate dispositions and 
the passing over or obscuring of significant issues and principles.

In this period of massive caseloads, it is evident that the Supreme 
Court itself has become less effective in its role of guardian of the rule of 
law. Indeed, the Court can select so few cases from the hoards that seek 
its attention that it is more evident now than ever that the circuit courts 
have become the courts of last resort in the federal system. This not 
only affects federal court decisionmaking, but also influences what state 
courts will do. The serious tension that once existed between federal 
and state courts has practically disappeared today. Federal courts are 
less ready to override the decisions of state courts, and state courts have 
learned the formulas to use in order to safely pass federal court review 
procedures.
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Nevertheless, in light of the increased responsibilities being shouldered 
by the circuit courts and the burgeoning caseload, one would expect to 
find a lively resolution of constitutional issues at the circuit court level, 
resulting in differences among the circuits which could be sufficiently 
sharp at times to require the attention of the Supreme Court. For this 
to occur requires the stuff from which debate is made—well litigated 
cases and carefully written appellate opinions that are responsive to the 
issues argued. Two important developments in the criminal process 
may frustrate the ability of the circuit courts to perform this role in the 
growth and development of law. These changes could result in a legal 
wasteland in the field of constitutional rights. They are the experiments 
undertaken by numerous circuits in streamlining the appellate process 
and the increasing pressure at the pretrial stage to dispose of cases with
out trial through plea bargaining.

Some examples of the streamlining experiments in the appellate proc
ess sufficiently suggest the dangers involved. The Second Circuit has 
adopted the practice of deciding an increasing number of cases from 
the bench without written opinion. In this circuit, also, as well as 
others, even when cases are taken under advisement, disposition is 
accomplished by the use of per curiam opinions, which provide little 
more than the court’s ruling. This frequently leaves significant legal 
issues unaddressed by the court, which not only tantalizes lawyers but 
also impoverishes the literature of the law. For example, the Third 
Circuit has moved in the direction of dispensing with oral argument in 
many cases and substantially curtailing the length of oral argument in 
others. Other circuit courts are expected soon to adopt the recommenda
tion of an American Bar Association committee to dispose of appeals on 
oral argument alone without briefs and by writing sketchy per curiam 
opinions.

Variations on this streamlining theme are being, or will be, used by 
the circuit courts. Certainly such programs will substantially resolve the 
problem of delay. And it is true that many cases require little more than 
cursory attention. However, the danger of institutionalizing this as
sembly line process of appellate review is obvious. At the very time 
when the circuit courts must bear a heavier responsibility for resolving 
complex questions in the field of individual rights, these shortcut methods 
prevent a healthy exploration of these issues and seriously undermine 
the role of the circuit courts in guiding the trial courts and the practices 
of law enforcement officials. Perhaps the most serious consequence 
of this efficiency program will be the failure of circuit courts to iden
tify in some cases, or their refusal to consider in others, significant is-
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sues, which, under more careful review procedures, would have attracted 
the Supreme Court’s attention.

Even more responsible for removing important issues involving indi
vidual rights from appellate review is the increasing trend toward dis
position of cases without trial through the plea bargaining process. Plea 
bargaining in the criminal justice system is not a new phenomenon; but 
in the past it was suspect, if not actually condemned, and few prose
cutors would admit to engaging in the practice. Today, plea bargain
ing has been elevated to a preferred status in the restatements of the 
prosecution function and the defense function of the American Bar 
Associations Standards Relating to Criminal Justice. Numerous court 
decisions, including two recent Supreme Court decisions, have bestowed 
the mantle of legitimacy on plea bargaining and have encouraged this 
practice by prosecutors and defense lawyers.

Despite the recognized value of plea bargaining for prosecutors and 
defense lawyers in the handling of their cases, the present trend of 
employing plea bargaining almost as a matter of course is again a 
product of the massive criminal caseloads. W e have clearly moved from 
an adversary system to a system of negotiation. Prosecutors in many 
jurisdictions report that they dispose of as many as 85 to 90 percent of 
their cases on pleas of guilty. Obviously such a high guilty plea rate 
must be a product of intensified plea bargaining.

There can be little doubt that many serious fourth, fifth, and sixth 
amendment issues are now being pocketed by the prosecutor in the 
plea bargaining process. It is quite obvious, therefore, that as fewer and 
fewer cases are litigated, fewer and fewer constitutional issues will be 
raised and reach circuit courts for appellate review, and fewer and fewer 
will be available to the Supreme Court to pass upon.

There is no doubt that a very sick criminal justice system that has 
been heavily burdened by delay requires some strong medicine to make 
it a healthy system. But developments in the medical field have taught 
us that strong medicines frequently have side effects that may cause 
problems even more serious than the diseases the medicines were origi
nally aimed at curing.

The serious side effect produced by the use of plea bargaining is a 
major weakening of the adversary system in American criminal justice. 
It is not an overstatement to say that the cornerstone of the administra
tion of criminal justice in the United States is the adversary system. 
Only through the challenge produced by that system can we be as
sured of more careful police and prosecutorial practices and the con
tinuing scrutiny of the application of the rule of law in criminal cases.
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It is the adversary system that produces the grist for the mill of the 
appellate process. And, in the last analysis, the quality of our criminal 
law is a function of the strength or weakness of this system.

Certainly this Circuit Note illustrates by the abundance of the cases 
it reviews that we are not yet in a crisis situation. Indeed, the compre
hensive treatment of cases might lead some to contend that no problem 
exists. However, it would be foolhardy for judges and lawyers to 
ignore obvious danger signals and facilitate the erosion of an important 
aspect of our criminal justice system.

Samuel Dash*
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Introduction

The criminal law, perhaps more than any other field of law, under
goes constant change. Regardless of one’s philosophy of criminal law 
or constitutional rights, one cannot fail to notice the ever present ten
sion between efforts to safeguard due process and defendants’ rights 
and efforts to maintain a peaceable and orderly society, free of crime. 
The cases decided by the United States Circuit Courts of Appeals this 
term reflect this tension, as well as significant changes in criminal law. 
There can be little doubt these cases will be extremely influential in de
termining the shape and direction of the criminal law in years to come. 
This Note is expressly written to report the recent developments in 
this vital area of the law in the circuit courts.

This year’s Circuit Note is the culmination of an effort spanning the 
past two years to expand the Note to consider every criminal case de
cided in each of the eleven circuit courts. In response to a very genuine 
and pressing need for a periodic review of criminal cases in the circuits, 
the Journal, in early 1971, decided to expand last year’s Note to selected 
cases from circuits other than the District of Columbia Circuit. This 
year the transition is complete and all cases decided between July 1, 
1971, and June 1, 1972, were considered by our writers and editors.

In terms of pages, the Note has almost doubled in length and has ap
proached the comfortable publishing length of an entire issue. As a 
consequence of the expansion to all circuit court cases, the Journal has 
been compelled to forego the luxury of in depth analysis of each case. 
Rather, consistent with the purpose of the Note to serve as a valuable 
research tool, we have analyzed the more important cases in text, citing 
and occasionally discussing the majority of remaining cases in appro
priate footnotes. We believe this approach maximizes the Note’s value 
of comprehensiveness and yet provides the same concise analysis charac
teristic of past Circuit Notes.

Generally, the Note’s format has remained the same although its 
coverage is more complete. As in past years, the Note is organized 
chronologically from Arrest, Search, and Seizure through Post Convic
tion Proceedings, tracing the steps of a case through the criminal process. 
Following those sections are two major sections which consider chal
lenges to the entire criminal process rather than to any particular stage 
of the process. Among the topics so treated in these two sections are 
double jeopardy, the right to speed trial, and the constitutionality of a 
statute.

As an additional feature, appropriate references have been made 
thoughout the Note to amendments to the Federal Rules of Criminal
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Procedure, which became effective on October 1, 1972, and to the 
Proposed Federal Rules of Evidence.

The value of this expanded Circuit Note, of course, lies not in any 
abstract contribution to legal literature but in its practical, day-to-day 
usefulness to those engaged in the criminal process before the federal 
bar—judges, defense counsel, and prosecutors alike. It was designed 
particularly with these individuals in mind and was expanded to meet 
their needs.

W e believe that the annual publication of the Circuit Note is one 
of the most exciting and challenging endeavors ever undertaken by an 
academic law journal. However, the Note’s ultimate value can be 
measured only in proportion to its usefulness to members of the bar in 
their daily practice. W e trust that its organization and analysis will 
accomplish that goal.

t
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Arrest, Search, and Seizure

THE EXCLUSIONARY RULE

In criminal prosecutions, courts are generally required to apply 
the exclusionary rule1 to exclude evidence obtained as a result of 
a search or seizure which has violated a defendant’s fourth amend
ment rights.2 The rule applies not only to illegally seized evidence, 
but also to the “fruits” 3 of an illegal search or seizure.4 Advocates 
of the rule, which requires exclusion of highly probative evidence 
and often compels reversal of an otherwise lawful conviction, ac
cept these consequences as necessary evils in ensuring the consti
tutional guarantee of freedom from unreasonable search and seizure 
by law enforcement officers.5 Critics of the rule, including Chief 
Justice Burger, condemn it because they believe it to be ineffec
tive in deterring police misconduct while, at the same time, permitting 
criminals to go free.6

1 The exclusionary rule was first applied to federal criminal prosecutions in Weeks 
v. United States. 232 U.S. 383, 393 (1914). It was extended to the states in Mapp v. 
Ohio. 367 U.S. 643, 655 (1961).

2 The Supreme Court recently established a federal common law right of action for 
damages resulting from violation of fourth amendment guarantees against unreasonable 
searches and seizures. Bivens v. Six Unknown Named Agents, 403 U.S. 388, 397 (1971). 
On remand this term, the Second Circuit held that federal police officers and agents 
have no immunity from suits charging violation of constitutional rights. Bivens v. 
Six Unknown Named Agents, 456 F.2d 1339, 1347 (2d Cir. 1972). The officer need not 
prove probable cause to establish a defense, however. He must only show that he 
acted in good faith and with a reasonable belief in the validity of the arrest and search. 
Id. at 1348. See also Abramson v. Mitchell, 459 F.2d 955, 957 (8th Cir. 1972) (good 
faith reliance on court order in conducting interception of wire or oral communica
tions is not an absolute defense to civil suit); 18 U.S.C. § 2520(1) (1970).

3 Nardone v. United States was the first Supreme Court case to use the term “fruit 
of the poisonous tree.” 308 U.S. 338, 341 (1939). It has generally come to mean any 
information, object, or testimony obtained, directly or indirectly, through an illegal 
search or seizure.

4 Wong Sun v. United States, 371 U.S. 471 (1963); Nardone v. United States, 308 
U.S. 338, 341 (1939); see Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 
(1920). The Sixth Circuit recently relied on this principle in holding that items seized 
pursuant to a search warrant were inadmissible since the warrant itself was the fruit 
of prior illegal searches. United States v. Nelson, 459 F.2d 884, 886 (6th Cir. 1972); 
see Wainwright v. Procunier, 446 F.2d 757, 759-60 (9th Cir. 1971) (per curiam) (con
traband seized from truck in which appellant was passenger inadmissible as fruit of 
the initial arrest and search for nonexistent offense).

5 See United States v. Nelson, 459 F.2d 884, 890 (6th Cir. 1972).
6 Chief Justice Burger suggests that “there is no empirical evidence to support the 

claim that the rule actually deters illegal conduct of law enforcement officers.” Bivens 
v. Six Unknown Named Agents, 403 U.S. 388, 416 (1971) (Burger, C.J., dissenting). 
He recommends instead that Congress authorize a quasi-judicial monetary remedy
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Although the rule has been applied in certain judicial proceedings 
other than criminal trials,* * * * * * 7 * its principal application is in criminal proceed
ings. This term the Seventh Circuit, in United States v. Hill,3 refused 
to apply it to probation revocation hearings. While the court did not 
decide that probationers forfeit all constitutional protection,9 it held 
that policy considerations do not dictate extension of the exclusionary 
rule to probation revocation hearings.10

against the Government itself to afford compensation and restitution for persons 
whose fourth amendment rights have been violated. Id. at 422-23.

The American Law Institute has also proposed an alternative to the exclusionary 
rule. ALI Model Code of Pre-Arraignment Procedure § 8.02(2) (Tent. Draft No. 
4, 1971); see Note, The United States Court of Appeals: 1970-1971 Term, 60 G eo. L.J. 
284, 289-90 n.5 (1971) [hereinafter cited as Circuits Note: 1970-1971 Term], See also 
Burns, Mapp v. Ohio: A n All-American Mistake, 19 DePaul L. Rev. 80 (1969); Oaks, 
Studying the Exclusionary Rule in Search and Seizure, 37 U. Chi. L. Rev. 665 (1970); 
W right, Must the Criminal Go Free if the Constable Blunders?, 50 T exas L. Rev. 736
(1972). In addition, a bill has been introduced in the Senate which would allow 
courts to receive illegally obtained evidence unless it was obtained through a sub
stantial violation of a defendant’s fourth amendment rights. See S. 2657, 92d Cong.,
1st Sess. (1971).

It must be kept in mind that the exclusionary rule is not explicitly required by the 
fourth amendment. A creation of the judiciary, its sole raison d'etre is to deter police 
violations of the fourth amendment. Hence, any time a defendant wishes to invoke 
the exclusionary rule, the court should examine the underlying rationale of the rule 
to determine whether its application will be consistent with that rationale in the
particular case. See Linkletter v. Walker, 381 U.S. 618, 636-37 (1965).

7 See, e.g., 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693 (1965) (automobile 
forfeiture proceedings); Knoll Associates, Inc. v. Federal Trade Commission, 397 
F.2d 530 (7th Cir. 1968) (license revocation); People v. Moore, 69 Cal. 2d 674, 446 
P.2d 800, 72 Cal. Rptr. 800 (1968) (civil commitment proceedings); In re Marsh, 40 
Ill. 2d 53, 237 N.E.2d 529 (1968) (juvenile proceedings).

«447 F.2d 817 (7th Cir. 1971).
9 Id. at 819. At least one court has allowed illegally obtained evidence to be used 

in a new criminal prosecution against a parolee. People v. Hernandez, 229 Cal. App. 
2d 143, 150, 40 Cal. Rptr. 100, 103 (App. Div. 1964).

1 0 447 F.2d at 818-19 (evidence does not indicate need for deterrence); accord, 
United States ex rel. Sperling v. Fitzpatrick, 426 F.2d 1161 (2d Cir. 1970). The Second 
Circuit has also allowed illegally obtained evidence, excluded at the trial, to be ad
mitted for sentencing purposes. United States v. Schipani, 435 F.2d 26 (2d Cir. 1970), 
cert, denied, 401 U.S. 983 (1971).

11 447 F.2d at 820 (Fairchild, J., dissenting).

This limitation appears to be a step backward in the judiciary’s at
tempt to find an effective deterrent to police misconduct. As the dis
sent pointed out, the Government often has a two-edged sword. It 
may either move for revocation of probation, or attempt an inde
pendent prosecution using the recently seized evidence.11 Thus, at least 
in cases where the police are aware of the individual’s probationary 
status, they may make unreasonable searches with virtual impunity,
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Any incriminating evidence obtained may be used in probation revoca
tion proceedings, even if it would be excluded at a new trial.12

12 Id. This is a very real problem inasmuch as a significant percentage of arrests 
are of individuals on probation from previous convictions. Washington Post, June 20, 
1972, § C, at 1, col. 8 (20 percent in District of Columbia).

13 Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920); see, e.g., 
United States v. Tyler, 459 F.2d 647, 649 (10th Cir. 1972); United States v. Jones, 
457 F.2d 697, 699 (5th Cir. 1972); United States v. Radford, 452 F.2d 332, 334 (7th Cir. 
1972). It is insufficient for the Government to show that in the normal course of events 
it might have discovered the evidence without tainted sources. The test is one of 
actualities, not possibilities. United States v. Paroutian, 299 F.2d 486, 489 (2d Cir. 
1962). But see Wayne v. United States, 318 F.2d 205, 209 (D.C. Cir.), cert, denied, 
375 U.S. 860 (1963); Harlow v. United States, 301 F.2d 361, 372-73 (5th Cir.), cert, 
denied, 371 U.S. 814 (1962).

1 4 Wong Sun v. United States, 371 U.S. 471, 487-88 (1963). See generally United 
States v. Catalano, 450 F.2d 985, 989 (7th Cir. 1971), cert, denied, 405 U.S. 985 (1972).

15 Nardone v. United States, 308 U.S. 338, 341 (1939); see Tasby v. United States, 
451 F.2d 394, 398 (8th Cir. 1971), cert, denied, 406 U.S. 922 (1972). The Eighth Cir
cuit recently applied the attenuation concept to reject appellants’ contention that an 
accomplice’s testimony, as a Government witness, should have been supressed. United 
States v. Evans, 454 F.2d 813, 819 (8th Cir. 1972). The accomplice voluntarily con
fessed several days after an illegal police search revealed burglary tools in his car. 
He subsequently entered a guilty plea and decided to testify against appellants. His 
voluntary acts were sufficient to attenuate the causal connection between the illegal 
search and his testimony at the trial. Id.

16 Wong Sun v. United States, 371 U.S. 471, 486 (1963). The Fifth Circuit, for  
example, held that voluntary consent by the appellant to a second search was an 
independent act sufficient to break the causal connection between the primary illegality 
and evidence found as a result of the second search. United States v. Fike, 449 F.2d 
191, 193 (5th Cir. 1971). See also United States v. Fallon, 457 F.2d 15, 19 (10th Cir. 
1972).

Fruits of Illegal Searches. There are also limitations on the ap
plication of the exclusionary rule to fruits of illegal searches or seizures. 
Evidence will not be excluded under the fruit of the poisonous tree 
doctrine if the Government can show that the evidence had an “un
tainted independent source.” 13 It is not enough that a defendant al
lege and prove that the challenged evidence would not have been ob
tained but for illegal police conduct. The Supreme Court has held that 
the Government must also have intentionally exploited its prior illegal 
conduct.14 In addition, courts will admit evidence in cases where the 
causal connection between illegal police conduct and the challenged 
evidence has become so attenuated as to dissipate the taint,15 or where 
the causal chain was broken and the taint purged by intervening inde
pendent acts of the defendant’s free will.16

A shortcoming of the attenuation principle is the opportunity it af
fords courts which are hostile to the exclusionary rule to conclude sum-



290 T he Georgetown Law Journal [Vol. 61:275

marily that taint has been dissipated. In United States v. Jackson,11 for 
example, the Ninth Circuit applied the attenuation concept in a ques
tionable manner. Police officers had made an allegedly illegal seizure 
and interrogation of the defendants and during interrogation had ob
tained the address of a motel at which the defendants were staying.18 
Four days later, following a reported bank robbery in which the de
scriptions of the participants matched those of the defendants, the same 
police officers went to the motel and searched the defendants’ room.19 
Apparently intent upon upholding the conviction, the court pointed 
to several questionably relevant factors in justifying its holding that the 
search of the room was not a fruit of earlier unlawful police conduct 
and that the challenged evidence was so attenuated as to dissipate the 
taint.20 The court said it could not conclude that but for information 
obtained through interrogation, the police would not have otherwise 
identified the defendants or learned their place of residence.21 The court 
also thought it relevant that no information which provided substantive 
evidence in the bank robbery prosecution was gained during interroga
tion.22 Although the interrogation did not directly provide evidence 
used at trial, it did provide information as to where such evidence could 
be found.23 If it is relevant that a crime was not committed until after 
the allegedly illegal interrogation, then Jackson may stand as an im
portant limitation on the fruit of the poisonous tree doctrine.

Impeachment of Defendants W ith Illegally Obtained Evidence.
The recent decision of the Supreme Court in Harris v. Neve York™

17 448 F.2d 963, 970 (9th Cir. 1971), cert, denied, 405 U.S. 924 (1972). See also United 
States v. West, 453 F.2d 1351 (3d Cir. 1972).

18 448 F.2d at 969.
19 Id. at 968. The court justified the search on the basis that the room had been 

vacated. See note 66 infra and accompanying text.
2 0 448 F.2d at 970.
21 Id. This statement implies that this court would place the burden on the de

fendants of proving that the police would otherwise never have identified them or 
learned their place of residence. Such a burden is completely at odds with the pur
poses of the exclusionary rule and conflicts with the general rule that the burden 
is on the Government to show an independent, untaintained source. See Pitler, “The 
Fruits of the Poisonous Tree” Revisited and Shepardized, 56 Calif. L. Rev. 579, 630 
(1968); Note, Fruit of the Poisonous Tree—A Plea for Relevant Criteria, 115 U. Pa. L. 
Rev. 1136, 1143 (1967).

22 448 F.2d at 970.
23 Id. at 969. W hen an illegal interrogation provides information as to where in

criminating evidence may be found, and the police exploit such information, that 
evidence is a fruit of the interrogation. See W ong Sun v. United States, 371 U.S. 471, 
485 (1963).

24 401 U.S. 222 (1971); see Circuits Note: 1970-1911 Term  334-35.
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may eventually have a significant impact upon application of the ex
clusionary rule. While Harris was directed specifically at the admissi
bility of illegally obtained confessions,25 the Court’s rationale for allow
ing a confession to be admitted for the limited purpose of impeaching 
a defendant’s testimony on cross-examination seems to be equally ap
plicable to illegally obtained physical evidence.26 27

25 401 U.S. at 224. A five-to-four majority held that statements inadmissible in the 
prosecution’s case-in-chief because obtained in the absence of Miranda warnings may 
be used if trustworthy to attack the credibility of the defendant if he takes the stand. 
Id.

26 The majority placed emphasis on the value of such evidence in assessing the de
fendant’s credibility and the fear that criminal defendants would be able to commit 
perjury if such evidence was not admissible. Id. at 225-26; see Dershowitz & Ely, Harris 
v. New York: Some Anxious Observations on the Candor and Logic of the Emerging 
Nixon Majority, 80 Yale L.J. 1198, 1200 (1971).

27 Brooks v. United States, 449 F.2d 1296 (9th Cir. 1971) (per curiam).
28 Id.
29 The Seventh Circuit justified its refusal to apply the exclusionary rule to pro

bation revocation proceedings in part by relying on the Harris logic that denying the 
prosecution use of the evidence in its case-in-chief was a sufficient deterrent to police 
misconduct. United States v. Hill, 447 F.2d 817, 818 (7th Cir. 1971); see notes 8-12 
supra and accompanying text.

30 The rule requires a pretrial motion to suppress unless there was no opportunity 
to make such a motion or the defendant was unaware of the grounds for the motion. 
Fed. R. Crim. P. 41 (e).

31 Jones v. United States, 362 U.S. 257, 264 (1960).
32 If a defendant’s pretrial motion is made at such a late date that a hearing would 

delay the start of the trial, hearing the motion is subject to the judge’s discretion. 
United States v. Dittus, 453 F.2d 1335, 1336 (3d Cir. 1971); United States v. Allied

This term, the Ninth Circuit extended Harris.21 In a terse per curiam 
opinion, the court stated that under Harris, even assuming that a letter 
was illegally seized, it would be admissible on cross-examination to im
peach the defendant’s testimony.28 If other courts follow this extension 
of Harris to evidence obtained from illegal searches and seizures, the 
effectiveness of the exclusionary rule in deterring police misconduct 
may be impaired substantially.29 30 Police will be aware that even if il
legally obtained evidence is inadmissible in the prosecution’s case-in- 
chief, the threat of its use on cross-examination may discourage a de
fendant from taking the stand in his own behalf.

Timeliness of Motions to Suppress. In federal courts, the pro
cedure to suppress illegally obtained evidence is specified in rule 41(e) 
of the Federal Rules of Criminal Procedure.™ One purpose of the 
rule is to eliminate from the trial disputes over police conduct not im
mediately relevant to questions of guilt.31 As a consequence, if the de
fendant fails to make a timely pretrial motion to suppress32 or if he at-
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tempts to make the motion after the trial has begun and the trial judge 
in his discretion refuses to entertain it, the issue of admissibility need 
not be considered on appeal.* * * 33 However, the appellate court will review 
the trial judge’s ruling on a motion to suppress if he exercises his dis
cretion and rules on the merits of the untimely motion.34

Stevedoring Corp., 241 F.2d 925, 931 (2d Cir. 1957). See also U nited States ex rel.
Panachio v. K ropp, 448 F.2d 110, 111 (6th Cir. 1971); Rogers v. K ropp, 387 F.2d 374,
375 (6th Cir. 1968) (applying Michigan law ).

3 3  See, e.g., U nited States v. G rant, 462 F.2d 28, 32 (2d Cir. 1972); U nited States 
v. W ylie, —  F.2d — , —  (D.C. Cir. 1972); U nited States v. Lepinski, 460 F.2d 234, 
239 (10th Cir. 1972); U nited States v. Zempke, 457 F.2d 110, 113 (7th Cir. 1972); United 
States v. H ill, 454 F.2d 283, 284 (9th Cir. 1972); U nited States v. Dittos, 453 F.2d 1335, 
1336 (3d Cir. 1971); U nited States v. Sanchez, 449 F.2d 204, 207 (5th Cir. 1971).

3 4  U nited States v. W ylie, —  F.2d — ,  (D.C. Cir. 1972).
35  Fed. R. Crim . P. 41(e). California has totally rejected any requirem ent of standing 

to  contest an unlawful search or seizure. People v. M artin, 45 Cal. 2d 755, 761, 290 
P.2d 855, 857 (1955).

3 6  A iderman v. U nited States, 394 U.S. 165, 171-73 (1969); Jones v. United States, 
362 U.S. 257, 261 (1960); see, e.g., N orthern  v. U nited States, 455 F.2d 427, 430 (9th 
Cir. 1972); U nited States v. Silverman, 449 F.2d 1341, 1345 (2d Cir. 1971), cert, denied,
405 U.S. 918 (1972); U nited States v. Combs, 446 F.2d 515, 516 (6th Cir. 1971) (per 
curiam ), vacated, 408 U.S. 224 (1972).

37  See, e.g., United States v. Poeta, 455 F.2d 117, 122 (2d C ir.), cert, denied,
406 U.S. 948 (1972) (tap on co-defendant’s telephone); U nited States v. Brown, 452 
F.2d 868, 870 (6th Cir. 1971) (stolen merchandise in co-defendant’s store); United 
States v. Holmes, 452 F.2d 249, 263 (7th Cir. 1971), cert, denied, 405 U.S. 1016 (1972) 
(w iretap of co-defendant); U nited States v. W ing, 450 F.2d 806, 810 (9th Cir. 1971), 
cert, denied, 405 U.S. 994 (1972) (conspiracy to  smuggle m arijuana).

3 8  See, e.g., U nited States v. Bell, 457 F.2d 1231, 1239 (5th Cir. 1972); United States 
v. Conrad, 448 F.2d 271, 276 (9th Cir. 1971); United States v. Price, 447 F.2d 23, 30 
(2d Cir.), cert, denied, 404 U.S. 912 (1971). It has been suggested that this rule 
encourages illegal police conduct. T he police may illegally search one of the con
spirators to develop evidence against the others if they are willing to forego prosecu
tion of one of the conspirators. See W hite  & Greenspan, Standing to Object to Search 
and Seizure, 118 U. P a. L. R ev. 333, 351 (1970).

Standing to Challenge Illegal Searches and Seizures. In federal
prosecutions, one must be an “aggrieved party” in order to challenge 
an illegal search or seizure.35 An aggrieved party is one whose fourth 
amendment rights have been violated by the search or seizure. A de
fendant is not aggrieved merely because a search directed at another 
produces evidence prejudicial to the defendant.36 Hence, one cannot 
complain of a violation of another person’s fourth amendment rights.37 
As a corollary, it has been held that all co-defendants and co-conspira- 
tors do not have automatic standing because an illegal search was di
rected against one of them.38

In addition to the rule that a victim of a search or seizure has standing, 
the Supreme Court has held that standing to contest the admissibility
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of an item is automatically conferred whenever a party is charged with 
possession of that item.89 However, the Government can occasionally 
circumvent the automatic standing principle by charging a defendant 
with conspiracy rather than possession.39 40 In that event, although stand
ing will not be automatic, the defendant may still attempt to establish a 
possessory interest in the item seized without fear that this admission 
will be used against him at trial.41

39 Jones v. United States, 362 U.S. 257, 261 (1960). A party will have standing 
to contest the admission of illegally obtained evidence if he can allege and establish 
that he either (1) owned or possessed the seized property, (2) had a substantial pos
sessory interest in the premises searched, or (3) was legitimately present in the 
premises when they were searched. Id. at 265-66; see, e.g., United States v. Nevens, 
—  F.2d — , —  (4th Cir. 1972) (per curiam); Cash v. Williams, 455 F.2d 1227, 1230 
(6th Cir. 1972); United States v. Resnick, 455 F.2d 1127, 1133 (5th Cir. 1972); United 
States v. Connor, 450 F.2d 334, 335 (9th Cir. 1971) (per curiam); United States v. 
Patterson, 447 F.2d 424, 426 (10th Cir. 1971). These are independent alternatives for 
obtaining standing. For example, a party has standing to challenge a piece of evi
dence even if he disclaims any interest in the item so long as he can show a substantial 
possessory interest in the premises from which it was seized. Cash v. Williams, 455 
F.2d 1227, 1230 (6th Cir. 1972).

40 In two cases decided this term the Government charged defendants in whose cars 
marijuana had been found with conspiracy to smuggle and transport, rather than with 
possession. United States v. Connor, 450 F.2d 334 (9th Cir. 1971); United States v. 
Conrad, 448 F.2d 271 (9th Cir. 1971). In neither of these cases was the defendant 
present in the car at the time of the search nor did either assert a possessory interest 
in the car. Consequently the court in each case found that the defendant did not 
have standing to challenge the admissibility of the marijuana. 450 F.2d at 335; 448 
F.2d at 276.

41 Simmons v. United States, 390 U.S. 377, 394 (1963). In light of Simmons, the 
defendants in Conrad and Connor may have made tactical blunders by not at least 
asserting possessory interests in the car or the seized marijuana.

42 362 U.S. 257 (1960); see note 39 supra.
43 See United States v. Price, 447 F.2d 23, 25-28 (2d Cir.), cert, denied, 404 U.S. 

912 (1971).
44 See, e.g., United States v. Cobb, 432 F.2d 716, 720-21 (4th Cir. 1970); United States 

v. Allsenberrie, 424 F.2d 1209, 1213 (7th Cir. 1970); Glisson v. United States, 406 
F.2d 423, 426 (5th Cir. 1969); Niro v. United States, 388 F.2d 535 (1st Cir. 1968).

45 453 F.2d 1351, 1355 (3d Cir. 1972).
46 The defendant was charged with possession of an unregistered weapon. See

26 U.S.C. § 5861(d) (1970). Thus, the Government had to prove that the weapon was
in fact unregistered and had been in interstate commerce. 453 F.2d at 1355.

The Government has attempted to limit the application of Jones v. 
United Statey42 43 by arguing that its holding should apply only to cases 
in which proof of possession alone is sufficient to convict the defendant.48 
The Government’s position that standing is not automatic when elements 
other than possession must be proved generally has been rejected.44

In United States v. West,45 the Third Circuit rejected the Govern
ment’s limited reading of Jones.46 * The court relied on Simmons v.
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United States*1 and Jones, holding that standing is conferred whenever 
possession is an essential element of the offense charged.47 48 * United States 
v. Königsberg,*2 a ptt-Simmons case in which the Third Circuit had 
accepted the Government’s limited reading of Jones, was not overruled, 
however.50 It is thus impossible to predict how the Third Circuit will 
apply Königsberg. Certainly West and Simmons place its vitality in 
serious question.51

47 390 U.S. 377, 390 (1968).
48 453 F.2d at 1354.
40 336 F.2d 844 (3d Cir.), cert, denied, 379 U.S. 993 (1964).
60  453 F.2d at 1354.
51 Cf. United States v. Fields, 458 F.2d 1194, 1196 (3d Cir. 1972).
52 394 U.S. 165, 176 (1969). This past term, the Fifth Circuit held that when a tape 

contains unknown voices, a defendant must first prove either that it was his voice 
on the tape or that the conversation on the tape occurred on his premises before 
he can contest the legality of the electronic surveillance. United States v. Kane, 450 
F.2d 77, 81 (5th Cir. 1971), cert, denied, 405 U.S. 934 (1972).

es 18 U.S.C. § 2510(11) (1970).
54 394 U.S. at 183 (1969); see United States v. Lee, —  F.2d —  (6th Cir. 1971) (per 

curiam), cert, denied, 404 U.S. 1017 (1972).
55 Organized Crime Control Act of 1970 § 702(a), 18 U.S.C. § 3504(a)(1) (1970). 

A mere assertion of electronic surveillance has been found sufficient to establish a 
claim. See In re Evans, 452 F.2d 1239, 1247 (D.C. Cir. 1971), cert, denied, 408 U.S. 
930 (1972).

56 If the Government makes a disclaimer and the defendant is unable to prove that 
there actually was electronic surveillance, the defendant’s contention that evidence 
was obtained through an illegal wiretap will be rejected. See Gelbard v. United 
States, 408 U.S. 41, 54 (1972) (White, J., concurring).

Standing to Challenge Illegal Electronic Surveillance. The Su
preme Court announced that defendants would have standing to contest 
illegal electronic surveillance when either the defendants’ conversation 
was overhead or the surveillance was of conversations which took place 
on the defendants’ premises in Aiderman v. United States?2 In section 
802 of the Omnibus Crime Control and Safe Streets Act of 1968, Con
gress adopted a slightly different and more expansive test of standing, 
extending it to any person against whom the surveillance was directed.53 
However, even if the defendant has the requisite standing, he must still 
meet the burden of going forward with specific evidence demonstrating 
the use of illegal electronic surveillance.54

The Government must affirm or deny the use of wiretapping as soon 
as an aggrieved party claims that evidence is inadmissible because of 
illegal electronic surveillance.55 If the Government simply denies that 
it used electronic surveillance, the defendant must be prepared to prove 
its existence.56 Once this has been done, the Government has the burden
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of showing that its evidence was untainted. However, the defendant 
must first go forward with specific evidence demonstrating taint.57

5 7 Nardone v. United States, 308 U.S. 338, 341 (1939).
58 See United States v. Bova, 460 F.2d 404 (2d Cir. 1972); United States v. Duncan, 

456 F.2d 1401 (9th Cir. 1972); In re Evans, 452 F.2d 1239 (D.C. Cir. 1971); In re Marx, 
451 F.2d 466 (1st Cir. 1971); In re Egan, 450 F.2d 199 (3d Cir. 1971) (en banc).

59 408 U.S. 41 (1972).
60 18 U.S.C. § 1826(a) (1970).
61 408 U.S. at 54. The Court was able to dispose of the case without reaching the 

constitutional issue of whether a grand jury witness may rely upon the fourth amend
ment as a basis for refusing to answer questions. Id. at 45 n.5. Instead it construed 
section 802 of the Omnibus Crime Control and Safe Streets Act of 1968 as providing 
a defense to contempt charges based on a grand jury witness’ refusal to obey a court 
order to testify. Id. at 54; 18 U.S.C. 2515 (1970)

The First Circuit has recently held that the defendant in a removal proceeding is not 
entitled to attack the indictment itself as a product of unlawful wiretapping. In re 
Ellsberg, 446 F.2d 954, 959 (1st Cir. 1971). The court rejected the appellant’s conten
tion that traditional limitations on a removal proceeding court must yield to pro
visions of the Omnibus Crime Control and Safe Streets Act of 1968 and the 
Organized Crime Control Act of 1970 which call for suppression of “evidence” which 
is the product of illegal wiretapping. Id. at 957-58; see 18 U.S.C. 2515, 2518(10) 
(a), 3504(a) (1970). It held that the term “evidence,” as used in those two acts, does 
not refer to an indictment as used in a removal proceeding. 446 F.2d at 959-60.

6 2 Burdeau v. McDowell, 256 U.S. 465, 475 (1921); see Note, Seizure by Private 
Parties: Exclusion in Criminal Cases, 19 Stan. L. Rev. 608 (1967).

63 United States v. West, 453 F.2d 1351, 1357 (3d Cir. 1972); see, e.g., United States 
v. Nelson, 459 F.2d 884, 887 (6th Cir. 1972) (motel owner who searched motel room 
acting on own initiative, not as police agent); Cash v. Williams, 455 F.2d 1227, 1230 
(6th Cir. 1972) (preferred position with respect to sheriff’s calls for towing jobs 
creates no agency relationship); United States v. Clarke, 451 F.2d 584, 586 (5th Cir. 
1971) (son-in-law acting as law enforcement officer on a family mission); Eisentrager 
v. Hocker, 450 F.2d 490, 492 (9th Cir. 1971) (search by landlady upheld); United 
States v. Hodges, 448 F.2d 1309, 1312 (6th Cir. 1971) (mother searching son’s mail not 
police agent).

This term, the Supreme Court resolved the conflict58 59 as to standing 
of a grand jury witness to raise the issue of illegal electronic surveillance 
as a defense to an adjudication of civil contempt based on a refusal to 
obey court orders to testify. In Gelbard v. United States™ the Court 
held that where a grand jury witness is held in contempt for refusing to 
comply with a court order to testify,60 the witness may invoke the 
defense of illegal electronic surveillance.61

Searches by Private Individuals. In the only Supreme Court
case dealing with the right of a defendant to suppress evidence illegally 
gathered by private individuals, the Court held that the fourth amend
ment does not apply to searches by private individuals.62 Of course, 
if the individual was acting as an agent of the Government, the search 
will be governed by the fourth amendment.63 For purposes of applying
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the exclusionary rule, searches by foreign law enforcement officials are 
treated as private searches,64 but the degree of involvement by American 
law enforcement officials must not be substantial.65

64 United States v. Tierney, 448 F.2d 37, 39 (9th Cir. 1971); United States v. Calla
way, 446 F.2d 753, 755 (3d Cir. 1971), cert, denied, 404 U.S. 1021 (1972). In Tierney, 
the court stated that the public policy behind the exclusionary rule does not extend 
to education of foreign police in searches within their own jurisdiction. 448 F.2d at 
39. See generally Note, Searches South of the Border: Admission of Evidence Seized 
by Foreign Officials, 53 Cornell L. Rev. 886 (1968).

65 448 F.2d at 39.
66 See, e.g., United States v. Epperson, 454 F.2d 769, 770 (4th Cir. 1972) (use of a 

magnetometer to search within meaning of fourth amendment); In re Fraser, 452 F.2d 
616, 620-21 (7th Cir. 1971) (compelling testimony of grand jury witness without show
ing probable cause or reasonableness not violative of fourth amendment); United 
States v. Smith, 451 F.2d 169, 171 (8th Cir. 1971) (per curiam) (no fourth amend
ment protection of items left under pile of empty beer cans and food sacks in front 
seat of car lent to another); United States v. Kane, 450 F.2d 77, 85 (5th Cir. 1971), 
cert, denied, 405 U.S. 934 (1972) (police interception of telephone calls while executing 
search warrant not violative of owner’s fourth amendment rights); United States v. 
Dadurian, 450 F.2d 22, 24 (1st Cir. 1971) (taking of property pursuant to a civil writ 
of attachment not a seizure within the prohibition of the fourth amendment).

If a person abandons his apartment or motel room, the fourth amendment does not 
protect against subsequent police searches. United States v. Jackson, 448 F.2d 963, 
970 (9th Cir. 1971), cert, denied, 405 U.S. 924 (1972). One who abandons his personal 
property cannot contest the legality of its later acquisition by the police. United 
States v. Bell, 457 F.2d 1231, 1239 (5th Cir. 1972). A defendant does not have a rea
sonable expectation of privacy in business records of another party which detail the 
defendant’s business dealings with that party. United States v. Fithian, 452 F.2d 505, 
506 (9th Cir. 1971). Conversations or activities within one’s own home, if within the 
sight or hearing of officers who are legally on public property, are not protected by 
the fourth amendment. United States v. Wilkes, 451 F.2d 938, 941 n.6 (2d Cir. 1971). 
See also United States v. Resnick, 455 F.2d 1127, 1132 (5th Cir. 1972) (analysis of open 
field rule).

67 See Katz v. United States, 389 U.S. 347, 351 (1967).
68 389 U.S. 347 (1967).
69 Id. at 351-53. The Court repudiated the “constitutionally protected areas” con

cept and instead held that the fourth amendment protects people, not simply “areas.” 
Id. The Supreme Court has refused to apply Katz retroactively. Desist v. United States, 
394 U.S. 244, 254 (1969). This term the Ninth Circuit dealt with a pre-Katz search

Scope of the Fourth Amendment. A critical issue in many ap
peals claiming violation of the defendant’s fourth amendment rights is 
whether the item seized is even within the protection of that amend
ment.66 If the item was not within the scope of the fourth amendment’s 
protection, the exclusionary rule will not apply, regardless of how un
reasonable the police conduct may have been.67 68 In Katz v. United 
States,™ the Supreme Court substantially altered the scope of the fourth 
amendment to protect those activities where the parties involved had a 
reasonable expectation of privacy.69 Since the Supreme Court’s recent
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ruling in United States v. White,10 the courts of appeals have uniformly 
held that it is not a violation of a defendant’s fourth amendment rights 
if an informer relays the contents of his conversation with the defendant 
to government agents or allows agents to tape record or otherwise moni
tor the conversation.* * * * * 70 71

in a habeas corpus proceeding. Williams v. Nelson, 457 F.2d 376, 377 (9th Cir. 1972).
The police had tape recorded a conversation between appellant and a co-defendant
after they were put into an apparently private room at the police station. The tape
was held to be admissible since the court found that, under pre-Katz standards, a
stationhouse is not a constitutionally protected area. Id.

70 401 U.S. 745 (1971). In W hite, the Court held that a government agent need not 
secure a warrant when wiring an informer for sound in order to transmit conversa
tions with a suspect under surveillance. Id. at 751. See generally Circuits Note: 1910- 
1911 Term  309-18; Note, The Supreme Court, 1910 Term, 85 H arv. L. Rev. 250 
(1971).

71 See, e.g., United States v. Bishton, 463 F.2d 887, 892 (D.C. Cir. 1972); United 
States v. Stevens, —  F .2 d  ,   (5th Cir. 1972); United States v. Quintana, 457 F.2d 
874, 878 (10th Cir. 1972); United States v. W arren, 453 F.2d 738, 743 (2d Cir.), 
cert, denied, 406 U.S. 944 (1972); United States v. Holmes, 452 F.2d 249, 263 (7th d r .  
1971), cert, denied, 405 U.S. 1016 (1972); W hite v. Schneckloth, 451 F.2d 1317, 1318 
(9th Cir. 1971).

In Hoffa v. United States the Supreme Court held that when a defendant made 
incriminating statements to an informer he was not relying upon any expectation of 
privacy, but rather was relying upon a misplaced confidence in the informer. 385 
U.S. 293 (1966). In United States v. Tarrant the appellant attempted to distinguish 
Hoffa. The informer in Hoffa solicited his invitation into defendant’s quarters for 
genuine reasons and had become an informer only after he received his invitation. 
In Tarrant the informer had intended to act as such from the beginning. 460 F.2d 
701, 703 (5th Cir. 1972). However, the Fifth Circuit concluded that this case was 
indistinguishable from Hoffa. Id.

7 2 See United States v. Harris, 453 F.2d 1317, 1319 (8th Cir. 1972).
73 453 F.2d 1317 (8th Cir. 1972).
74 Id. at 1321.
75 394 U.S. 721 (1969). In Davis, the Court held that taking a person into custody 

without a warrant or probable cause in order to take his fingerprints is a violation of 
the fourth amendment. The Court indicated that detention for the sole purpose of 
taking fingerprints may, under certain circumstances, be justified if the detention is 
authorized by a warrant. Id. at 728.

76 453 F.2d at 1323. The court did emphasize, however, that the Government has a 
right to obtain handwriting exemplars as long as it complies with the standards of the 
fourth amendment. Id. For example, the Court indicated that the Government could 
have (1) requested the exemplars without taking the defendant into custody or (2)<

While the Supreme Court has not yet decided whether taking hand
writing is a seizure under the fourth amendment,72 73 several circuits 
have recently dealt with this question. In United States v. Harris13 the 
Eighth Circuit held that taking a defendant’s handwriting sample after 
he had been taken into custody was a search and seizure.74 75 The court 
then relied on Davis v. Mississippi15 and concluded that the samples had 
been seized illegally.76
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SEARCH WARRANTS AND PROBABLE CAUSE

Whenever evidence is seized pursuant to a search warrant, courts may 
be called upon to determine whether the search warrant and its execu
tion met fourth amendment requirements.

Validity of the Warrant. The fourth amendment explicitly re
quires that warrants not be issued in the absence of probable cause.* * * 77 78 
Federal courts generally interpret rule 41(c) of the Federal Rules of 
Criminal Procedure18 as requiring that all the elements necessary to 
establish probable cause be present within the four corners of the affi
davit. The affidavit may not be supplemented by oral testimony of the 
affiant. Although the Ninth Circuit recently reaffirmed this principle,79 80 
in Boyer v. Arizona™ it upheld an Arizona procedure which also al
lowed a magistrate to consider oral testimony given under oath by the 
affiant.81 In a well-reasoned dissent, it was argued that this procedure 
thwarted subsequent, independent review of the basis for issuance of 
the warrant.82

obtained a search warrant that would have authorized taking the exemplars. Id. See
also United States v. G a tlin g ,----F.2d —  (4th Cir. 1971); Mara v. United States,
454 F.2d 580 (7th Cir. 1971) (handwriting exemplars governed by fourth amendment).

77 U.S. Const, amend. IV. Supreme Court decisions have required that before a 
warrant for either an arrest or search can issue, the judicial officer issuing such a war
rant must be supplied with sufficient information to support an independent judgment 
that probable cause exists for the warrant. Whiteley v. Warden, 401 U.S. 560, 564 
(1971); see Brinegar v. United States, 338 U.S. 160, 175 (1949) (affidavits not to be 
judged from legal technician’s point of view). See also United States v. Bailey, 458 
F.2d 408, 411 (9th Cir. 1972) (probable cause to believe item will be found in place 
named); Jones v. Crouse, 447 F.2d 1395, 1398 (10th Cir.), cert, denied, 405 U.S. 
1018 (1972) (scope of probable cause); United States v. Evans, 447 F.2d 129, 132 (8th 
Cir. 1971), cert, denied, 404 U.S. 1047 (1972) (nexus between item named and criminal 
activity).

78  Rule 41(c) provides: “A warrant shall issue only on an affidavit or affidavits sworn 
to before the federal magistrate or state judge and establishing the grounds for issuing 
the warrant.” Fed. R. Crim. P. 41(c). Violation of rule 41 constitutes grounds for 
exclusion of the evidence obtained in a federal search. United States v. Haywood, 464 
F. 2d 756, 760 (D.C. Cir. 1972). W hether a search constitutes a federal search depends 
upon the degree of federal involvement. Id.; United States v. Johnson, 451 F.2d 
1321, 1322 (4th Cir. 1971) (per curiam) (no federal search, federal officers merely 
observers). See also Coolidge v. New Hampshire, 403 U.S. 443, 453 (1971) (neutral 
and detached magistrate).

79 United States v. Anderson, 453 F.2d 174, 176 (9th Cir. 1971).
80 455 F.2d 804 (9th Cir. 1972).
81 Id. at 806.
82 The dissent focused on the impracticalities of reviewing oral testimony. Id. at 

807 (Ely, J., dissenting).

The law is also unsettled as to whether a defendant may challenge the 
factual validity of the information in the affidavit in order to show that
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probable cause did not actually exist.83 The Ninth Circuit recently 
stated in United States v. Bolton84 that the general rule is that legality 
of a warrant depends only upon sufficiency of the affidavit on its face.85 
This finding seemingly conflicts with the recent trend in cases which 
have examined this question.86

In United States v. Lamonge81 the Sixth Circuit found a court order 
authorizing a wiretap invalid on its face because the issuance date of 
the order had been omitted.88 Since there would be no way to determine 
the expiration date of the order, it would be valid indefinitely and, hence, 
for an unreasonable length of time.89 On the other hand, in United 
States v. McKenzie®* the same circuit upheld a warrant which was dated 
one day prior to the supporting affidavit.91 The court held that since 
appellant had not alleged or shown any prejudice from the typographical 
error, the warrant was valid.92

A search warrant may also be challenged on the ground that it is not 
sufficiently specific as to the items to be seized93 or the place to be

83 The Supreme Court has never indicated to what extent, if any, a defendant may 
go behind the face of an affidavit to challenge the accuracy of its allegations. In 
Rugendorf v. United States, the Court avoided this question by assuming arguendo 
that the challenge could be made. 376 U.S. 528, 532 (1964).

8 4 458 F.2d 377 (9th Cir. 1972) (per curiam).
85 Id. at 378.
86 See, e.g., United States v. Roth, 391 F.2d 507, 509 (7th Cir. 1967); United States 

v. Gillette, 383 F.2d 843, 848 (2d Cir. 1967); King v. United States, 282 F.2d 398, 400 
n.4 (4th Cir. 1960). See generally Kipperman, Inaccurate Search Warrant Affidavits 
as a Ground for Suppressing Evidence, 84 H arv. L. Rev. 825 (1971). Even if the de
fendant may challenge the affidavit’s validity, this right is of dubious value if probable 
cause is based on information received from an unnamed informant. See notes 107- 
114 infra and accompanying text.

87 458 F.2d 197 (6th Cir. 1972) (per curiam).
88 Id. at 199. The court found that later insertion of the date did not change the 

fact that the authorization was invalid on its face when issued. Id.
Id.; see Berger v. New York, 388 U.S. 41, 57, 59-60 (1967); 18 U.S.C. § 2518(4) 

(1970).
"446  F.2d 949 (6th Cir. 1971).
91 Id. at 954.
92 Id. Factual errors in an affidavit may also be insufficient to invalidate a search 

warrant unless appellant can show such errors to be prejudicial. See, e.g., United 
States v. Williamson, 458 F.2d 807, 808-09 (D.C. Cir. 1972) (inconsistencies between 
affidavits does not invalidate search warrant); United States v. Mitchell, 457 F.2d 513, 
515 (6th Cir. 1972) (inaccurate recital of one digit in vehicle’s license number does 
not invalidate). See also United States v. Ventresca, 308 U.S. 102, 108 (1965).

93 The general rule is that the goods to be seized must be described with such 
certainty that the officer executing the warrant will be left no discretion as to the 
property to be taken. However, some courts have found broadly descriptive language 
sufficient. See United States v. Honoré, 450 F.2d 31, 33 (9th Cir. 1971), cert, denied, 
404 U.S. 1047 (1972) (warrant authorizing seizure of personal property tending to 
establish identity of persons in control of premises); United States v. Scharfman, 448
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searched. In Moore v. United States?4 the District of Columbia Circuit 
dealt with a search warrant which specified that an entire floor of an 
apartment building was to be searched.* * * * 94 95 Since there were actually two 
apartments on the floor and there was probable cause to search only one 
of them, appellants challenged the warrant for inadequately specifying 
the place to be searched.96 However, the affidavit specifically referred 
to the apartment which was searched;97 and the court upheld the war
rant, using the affidavit to define its scope.98

F.2d 1352, 1354 (2d Cir. 1971), cert, denied, 405 U.S. 919 (1972) (goods of a common
nature and not unique may be described generically). See also La Fave, Search and
Seizure: “The Course of True Law . . . Has N o t . . . Run Smooth,” 1966 U. III. L.F.
255, 268.

94 461 F.2d 1236 (D.C. Cir. 1971).
95 Id. at 1237.
QQId.; see United States v. Higgins, 428 F.2d 232, 234-35 (7th Cir. 1970). A search 

warrant sufficiently describes the place to be searched if the officer executing the 
warrant can with reasonable effort ascertain and identify the intended place. Steele v. 
United States, 267 U.S. 498, 503 (1925).

9 M61 F.2d at 1237.
Id. at 1239. The court indicated that it may be used to sustain a defective warrant 

provided (1) the affidavit accompanies the warrant and (2) the warrant suitably 
incorporates the affidavit by reference. Id. However, the court limited this holding to 
those situations where the affidavit is annexed to or inserted in the warrant because 
inclusion is required by regulation or practice. Id.

99 403 U.S. 573 (1971).
1 00  378 U.S. 108 (1964). The two-pronged test of Aguilar requires that the issuing 

magistrate be informed of (1) some of the underlying facts and circumstances from 
which the informant drew his conclusions and (2) some of the underlying circum
stances from which the affiant-officer concluded that the informant was credible or his 
information reliable. Id. at 114; see United States v. Bell, 457 F.2d 1231, 1238 (5th Cir. 
1972) (identifying bystander or victim-eyewitness not subject to Aguilar requirement); 
United States v. Moore, 452 F.2d 569, 572 (6th Cir. 1971) (government surveillance); 
Radcliff v. Cardwell, 446 F.2d 1141, 1143 (6th Cir. 1971) (per curiam) (Aguilar not 
applicable when affiant-officer witnessed acts).

101 393 U.S. 410, 416-18 (1969) (first prong of Aguilar may be satisfied by informant’s 
description of accused’s criminal behavior in sufficient detail); see Draper v. United 
States, 358 U.S. 307 (1959).

102 The affidavit merely stated that a “prudent person” had given information to the 
affiant. 403 U.S. at 575. There was no indication that the informer had ever given 
reliable information before, nor any other specific evidence of his reliability.

Probable Cause Based on Informants. Until the recent Supreme
Court decision in United States v. Harris?9 100 any affidavit which relied 
in whole or in part upon information furnished by an unnamed in
formant to provide probable cause had to meet the two-pronged test of 
Aguilar v. Texas1QQ or the alternative test set forth in Spinelli v. United 
States.101 In Harris, the Court upheld an affidavit which would not 
have passed the second prong of the Aguilar test.102 Chief Justice Burger 
set forth two alternative tests—neither of which was supported by a
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majority of the Court—for upholding a warrant where the affidavit does 
not sufficiently show the underlying circumstances which led the affiant 
to conclude that the informant was telling the truth. The first alterna
tive test requires that the tip plus corroborating information provide a 
substantial basis for finding probable cause.103 The second test permits 
acknowledgment by the informant that he participated in the criminal 
activity to be a substitute for evidence of the informant’s credibility and 
reliability.104 Since each approach was supported by less than a majority, 
it is presently unclear what ultimate effect the Chief Justice’s alterna
tives to the second prong of the Aguilar test will have on the lower 
courts.

1 03  403 U.S. at 579-80; see 47 N otre D ame L aw . 632, 634-40 (1972).
104  403 U.S. at 583-84; see 47 N otre D ame L aw . 632, 640-43 (1972).
1 0 5 See, e.g., LeDent v. W olff, 460 F.2d 1001, 1003 (8th Cir. 1972) (per curiam ); 

Virgin Islands v. Lopez, 459 F.2d 5, 6 (3d Cir. 1972) (per curiam ); U nited States v. 
Bailey, 458 F.2d 408, 411 (9th Cir. 1972); U nited States v. T horn ton , 454 F.2d 957, 
959-65 (D.C. Cir. 1971); U nited States v. Rom an, 451 F.2d 579, 581 (4th Cir. 1971), 
cert, denied, 405 U.S. 965 (1972); U nited States v. Scharfman, 448 F.2d 1352, 1354 
(2d Cir. 1971), cert, denied, 405 U.S. 919 (1972); Jones v. Crouse, 447 F.2d 1395, 1398 
(10th Cir. 1971), cert, denied, 405 U.S. 1018 (1972).

106  United States v. Guinn, 454 U.S. 29, 34-35 (5th C ir.), ceri. denied, 407 
U.S. 911 (1972) (same factors present as in Harris')', U nited States v. Long, 449 F.2d 
288, 292-93 (8th Cir. 1971), cert, denied, 405 U.S. 974 (1972) (inform ant adm itted 
participant in crim e). Harris was also relied upon in several warrantless arrest cases. 
See United States v. Sanchez, 450 F.2d 525, 529 (10th Cir. 1971); U nited States v. 
Squella-Avendano, 447 F.2d 575, 579-80 n.18 (5th Cir. 1971), cert, denied, 404 U.S. 985 
(1972).

1 07  M cCray v. Illinois, 386 U.S. 300 (1966); see G rano, A  Dilemna fo r Defense Coun
sel: Spinelli-Harris, Search W arrants and the Possibility o f Police Perjury, 1971 U. III . 
L T . 405, 427-57. See generally U nited States v. H um phrey, 456 F.2d 683, 684 (5th Cir. 
1972) (per curiam) (disclosure of identity  only if defendant prevented from  making 
defense w ithout iden tity ); U nited States v. H urse, 453 F.2d 130 (8th Cir. 1971) 
(disclosure required only if vital to a fair trial or integrity  of conviction). M ere par
ticipation by the inform ant in a crime does no t require that his identity  be disclosed. 
United States v. Kelly, 449 F.2d 329, 330-31 (9th Cir. 1971). T he G overnm ent’s obli
gation is at most to identify an inform ant, no t to produce him at trial. U nited States 
v. Prada, 451 F.2d 1319, 1320-21 (2d Cir. 1971) (per curiam ); U nited States v. M oore, 
446 F.2d 448, 449-50 (3d Cir. 1971).

io» United States v. W aters, 461 F.2d 248, 251 (10th Cir. 1972).

An overwhelming majority of the cases decided last term in which 
the credibility and reliability of an informant were at issue still relied 
upon Aguilar and Spinelli in determining sufficiency of the affidavit.105 
Several cases, however, did rely on Harris to uphold search warrants.106 

The Supreme Court has held that the identity of an informant need not 
be disclosed merely because the informant’s information constituted 
probable cause for issuance of an arrest or search warrant or for a war
rantless arrest.107 Disclosure of the informant’s identity is a matter of 
judicial discretion.108 The defendant has the burden of showing need
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for disclosure;109 mere speculation that the informant may be of some 
help is not a sufficient basis for requiring disclosure.110

This term, the Eighth Circuit articulated a procedure which aids the 
trial judge in determining whether disclosure is essential to a fair trial. 
In United States v. Hurse,111 the appellant asserted that the trial judge 
should have ordered disclosure of the informer’s identity.112 The Eighth 
Circuit found that in the particular circumstances of this case it was 
essential both to a fair trial and to the integrity of the verdict that the 
court satisfy itself that the police did in fact have probable cause for 
the initial entry and arrest.113 However, rather than requiring immediate 
disclosure to the defendant, the court called for an in camera identifica
tion of the informant to allow the judge to satisfy himself that probable 
cause did exist for the initial entry so that he could make such further 
orders as might be required by the particular circumstances.114

Warrants for Wiretaps. Section 802 of the Omnibus Crime
Control and Safe Streets Act of 1968 explicitly sets forth the procedure 
whereby the Attorney General may delegate authority to approve re
quests for wiretap applications.115 The Second and Fifth Circuits were 
called upon this term to determine whether actions by the Justice De
partment which did not fully comply with this section necessitated 
reversal of convictions resulting from evidence obtained through wire
taps. In United States v. Robinson,116 the Fifth Circuit reversed con
victions based on wiretaps found to have been authorized in violation 
of section 802.117 The court stated that the citizen’s right to be left alone 
requires strict compliance with the letter of the statute.118

i°9 United States v. Kelly, 449 F.2d 329, 330 (9th Cir. 1971). 
n o /d .
1U 453 F.2d 128 (8th Cir. 1971).
H2 Id. at 129.
n s  Id.
m i d .  at 130-31; see United States v. Jackson, 384 F.2d 825 (3d Cir. 1967), cert, 

denied, 392 U.S. 932 (1968) (in camera proceeding); C o m m itt ee  on R ules of P ractice 
and P rocedure, J udicial C onference of the U nited States, P roposed F ederal R ules 
of E vidence rule 510 (Rev. Draft Oct. 1971) [hereinafter cited as P roposed F ederal 
R ules of E vidence].

n s  The Attorney General or a specifically designated Assistant Attorney General 
may authorize an application to a federal judge for an order approving an interception 
of wire or oral communications. 18 U.S.C. § 2516(1) (1970).

l i e —  F.2d —  (5th Cir. 1972).
117 Id. a t ---- . In Robinson it appeared from the Government affidavit that wiretap

application requests were routinely approved by a Deputy Assistant Attorney General 
acting on behalf of an Assistant Attorney General who had been designated by the 
Attorney General’s Executive Assistant. Approximately three-quarters of the wire
taps requested by the Justice Department in 1970 and most of those requested in 1971 
had been handled in this manner. Washington Post, Mar. 21, 1972, § A, at 6, col. 1.

U 8 -F .2 d  at - .
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However, in United States v. Pisacano,112 the Second Circuit adopted 
a broader view of what procedures comply with the statutory man
date.120 In Pisacano, the Government’s affidavit stated that two 
of three contested applications for warrants were actually autho
rized by the Attorney General himself;121 the third application had 
not been approved in literal compliance with the statute.122 The court 
indicated that this would not have been sufficient grounds to reverse 
had the case gone to trial and the trial judge refused to suppress evidence 
obtained through the wiretaps.123

EXECUTION OF SEARCH WARRANTS

Seizure of Tangible Items. Even though a search warrant is
valid on its face, a defendant may challenge admission of evidence 
seized pursuant to the warrant if it has been executed improperly.124 
The lower courts are split as to the legality of seizure of items, not speci
fied in the warrant, which are found in the course of a search directed at 
locating specified items.125 Although the Supreme Court held in 1927 
in Marron v. United States126 that unspecified items may not be seized, 
it has failed to modify or affirm this doctrine since that time, even though 
the lower courts have continued to create exceptions to the general 
rule.127

119 459 F.2d 259 (2d Cir. 1972), petition for cert, filed, 40 U.S.L.W. 3528 (U.S. 
May 5, 1972) (No. 71-1410).

120 id. at 263.
121 Id.
122 Id.
123 Id. at 264. The court stated that the procedures followed as to the third authori

zation were a much closer approximation of the desires of the Senate Committee than 
what the Fifth Circuit concluded from the affidavits submitted to it in Robinson. 
Id. at 263; see United States v. Becker, 461 F.2d 230 (2d Cir. 1972).

12-1 See Fed. R. Crim. P. 41(d), (f); see United States v. Moore, 452 F.2d 569, 572-73 
(6th Cir. 1971) (omission of item from inventory insufficient to require exclusion in 
absence of showing of prejudice); United States v. Wilson, 451 F.2d 209, 214 (5th 
Cir. 1971), cert, denied, 405 U.S. 1032 (1972) (failure to return and file warrant does 
not affect validity of search); United States v. Harper, 450 F.2d 1032, 1043 (5th Cir. 
1972) (failure to execute warrant within reasonable time affects validity only upon 
showing prejudice).

125 Compare United States v. Alloway, 397 F.2d 105, 110 (6th Cir. 1968) (instru
mentalities of crime may be seized even if not named in warrant) with United States 
v. Coots, 196 F. Supp. 775, 777-79 (E.D. Tenn. 1961) (contraband may not be seized if 
warrant did not specify the contraband). See generally LaFave, Search and Seizure: 
“The Course of True Law . . . Has N o t . . . Run Sm ooth'' 1966 U. III. L.F. 255, 
274-77. In any event, the search may not exceed the scope of the warrant. See United 
States v. Henkel, 451 F.2d 777, 780-81 (3d Cir. 1971).

126 275 U.S. 192, 196 (1927).
121 See, e.g., United States v. Kane, 450 F.2d 77, 85 (5th Cir. 1971), cert, denied, 405 

U.S. 934 (1972); United States v. Honoré, 450 F.2d 31, 33 (9th Cir. 1971), cert, denied, 
404 U.S. 1047 (1972).
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In addition to the exceptions carved out by the lower courts, the 
constitutional requirement of the Marron rule is now dubious in light 
of recent Supreme Court cases which have drastically shifted the focus 
of fourth amendment protection from property to privacy.128 For ex
ample, in Warden v. Hayden,12* the Court discarded the mere evidence 
rule, reasoning that the principal objective of the fourth amendment is 
protection of privacy rather than property.130 Since a search for mere 
evidence constitutes no greater infringement on privacy than a search for 
contraband, fruits of a crime, or instrumentalities of a crime, the Court 
held that the fourth amendment does not exclude searches for mere 
evidence.131 Once police are legitimately present on the premises exe
cuting a search warrant, it is no greater intrusion on the owner’s privacy 
if the police seize unnamed items. In light of United States v. Katz132 
and Warden v. Hayden, there is no longer any constitutional basis for 
excluding unspecified items found in the course of a legal search pur
suant to a warrant.133

128 See notes 68-71 supra and accompanying text.
129 387 U.S. 294 (1967).
iso Id. at 304.
131 Id. at 310.
132 389 U.S. 347 (1967).
133See Coolidge v. New Hampshire, 403 U.S. 443, 467-68 (1971). In any event, 

courts often justify seizure of unspecified items by finding that the search was incident 
to arrest, or that the item was part of the generic class described in the warrant. See 
United States v. Rodgers, 453 F.2d 860 (9th Cir. 1971) (per curiam); United States v. 
Scharfman, 448 F.2d 1352, 1354 (2d Cir. 1971), cert, denied, 405 U.S. 919 (1972).

134 449 F.2d 679 (10th Cir. 1971).
135 18 U.S.C. § 2517(5) (1970). The defendant alleged that due to its lack of any 

requirement for specific prior authorization, section 802 does not satisfy the require
ments of the fourth amendment. 449 F.2d at 681.

Seizure by Wiretap. The question of whether unnamed items
may be seized is likely to arise in wiretapping cases since the probable 
consequence of authorized wiretapping is discovery of unanticipated 
and undescribed communications. In United States v. Cox,134 the de
fendant challenged the constitutionality of section 802 of the Omnibus 
Crime Control and Safe Streets Act of 1968 which permits the use of 
information relating to offenses other than those specified in the order 
of authorization.135 The Tenth Circuit upheld the statute, reasoning 
that the Supreme Court’s prior recognition of the validity of wiretapping 
Constitutes implied approval of interception and use of undescribed 
communications. The court found that the nature of wiretapping is 
such that interception of unspecified communication is a probable con-
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sequence of wiretapping,136 and that Congress had dealt with the prob
lem as well as could have been expected.137

136 449 F.2d at 687.
137 The court upheld the statute on the basis that it required an original authoriza

tion in compliance with Berger v. N ew  York. Id.; see Berger v. New York, 388 U.S. 
41 (1967).

138 See Wong Sun v. United States, 371 U.S. 471, 487-88 (1963).
139 See notes 13-23 supra and accompanying text.
140 Probable cause sufficient for arrest warrants depends on the presence of two 

criteria: (1) probable cause to believe that the offense has been committed and (2) 
probable cause to believe that the party named in the warrant committed the offense 
charged. United States ex rei. Grano v. Anderson, 446 F.2d 272, 273 (3d Cir. 1972) 
(per curiam); see Sibron v. New York, 392 U.S. 40, 75 (1968) (Harlan, J., concurring).

141 Henry v. United States, 361 U.S. 98, 100-02 (1959). The fact that an arrest war
rant is invalid will not by itself vitiate the arrest if the arresting officers in fact had 
probable cause to believe that a felony had been committed when the arrest took place. 
See United States ex rei. Gockley v. Myers, 450 F.2d 232, 234 (3d Cir. 1971), cert, 
denied, 404 U.S. 1063 (1972).

Since probable cause is based only on the possibility that the defendant committed 
an offense, the police officer need not be concerned with the likelihood that the party 
will actually be prosecuted. See United States v. Atkinson, 450 F.2d 835, 840 (5th Cir. 
1971). See also United States v. Bowers, 458 F.2d 1045, 1048 (5th Cir. 1972). In order 
for the arrest warrant to be valid, the issuing official need not be a lawyer or judge; 
but he must qualify as a neutral and detached magistrate. Shadwick v. Tampa, 407 
U.S. 345 (1972).

1 4 2 See United States v. Davis, 458 F.2d 819, 821 (D.C. Cir. 1972) (per curiam). Just 
as with search warrants, probable cause to arrest may be based on information obtained 
from an anonymous informer if the reliability of the information and the credibility 
of the informant meet the tests of Aguilar and Spinelli. See United States v. L e e ,----
F.2d —  (6th Cir. 1971) (per curiam), cert, denied, 404 U.S. 1017 (1972); notes 100-101 
supra and accompanying text.

143 See United States v. Davis, 458 F.2d 819, 822 (D.C. Cir. 1972) (per curiam); 
United States v. Wolfe, 477 F.2d 773, 744 (2d Cir.) (per curiam), cert, denied, 
408 U.S. 923 (1972).

Probable cause is not destroyed merely because each factor would be susceptible to 
innocent interpretation if examined by itself. United States v. Manning, 448 F.2d 992,

ARRESTS

If an arrest violates an individual’s fourth amendment rights, any 
evidence obtained as a result of the arrest may be suppressed as fruit of 
the poisonous tree.138 This, of course, is subject to appropriate limitations 
on the application of the exclusionary rule.139

Probable Cause to Arrest. Probable cause140 is required before
a valid arrest, with or without a warrant, may be effected.141 Since an 
inflexible standard cannot be prescribed for the multitude of potential 
factual situations, probable cause must be decided on the merits of each 
case.142 It is the totality of the facts and circumstances of each case 
which is the relevant consideration.143 Probable cause must exist at the
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time of arrest; information obtained after the actual moment of an arrest 
cannot be used to justify the arrest.144

Courts occasionally are confronted with situations in which the ar
resting officer charged the defendant with one offense and later examina
tion showed that the officer did not have probable cause to arrest for 
that offense but did have probable cause to arrest for another.145 The 
Eighth Circuit in Rice hill v. Brewer, for example, upheld an improper 
arrest for vagrancy after determining that probable cause had existed 
to arrest for murder.146 The court relied on Klingler v. United States,™* 1 
an earlier Eighth Circuit case which upheld an arrest even though the 
arresting officer should not have arrested the defendant for vagrancy.148 
Since there were no indications in Ricehill that the arresting officer had 
knowledge of the facts or circumstances necessary for a determination 
that there was probable cause to arrest for murder,149 the court seem
ingly either expanded or misapplied Klingler. Probable cause for the 
entire police force to believe defendant had committed a murder was 
apparently equated with the probable cause needed by an arresting of
ficer. This reasoning conflicts with the purpose of the constitutional 
requirement of probable cause.150 The holding may have the effect of 
encouraging police officers to arrest, even when they do not have valid 
grounds themselves, in the hopes that a sympathetic court will find 
that the police as an entity had probable cause to arrest the defendant.151

999 (2d Cir.), cert, denied, 404 U.S. 995 (1971); see United States v. Johnson, 459 
F.2d 1229 (D.C. Cir. 1972) (nervous look); United States v. Bowers, 458 F.2d 1045, 
1048 (5th Cir. 1972) (flight); United States v. Cisneros, 448 F.2d 298, 302 (9th Cir. 
1971) (refusing entrance to police officer).

144 See Johnson v. United States, 333 U.S. 10, 16-17 (1948). See also notes 234-240 
infra and accompanying text.

145 United States v. Atkinson, 450 F.2d 835 (5th Cir. 1971) (not to uphold such an 
arrest would force police to charge suspect with every possible offense).

146459 F.2d 537, 539 (8th Cir. 1972). However, the arrest for vagrancy was illegal 
since, under Iowa law, a vagrancy arrest requires more than probable cause; it re
quires that vagrancy be committed in fact. Id. at 538.

147 409 F.2d 299 (8th Cir.), cert, denied, 396 U.S. 859 (1969). The court in Klingler 
concluded that even though the arresting officer did not know that he had probable 
cause to arrest for robbery, he did have sufficient information from which he could 
have drawn that conclusion. Id. at 304-05.

148 459 F.2d at 538-39.
149 All the opinion demonstrated was that the police department, as an entity, had 

possession of sufficient facts to provide probable cause to believe that the defendant 
had committed a murder. Id. at 539.

150 The constitutional requirement of probable cause for arrest protects the citizenry 
from unreasonable intrusions by the state. United States v. Bowers, 458 F.2d 1045, 1048 
(5th Cir. 1972); see Brinegar v. United States, 338 U.S. 160, 176 (1949).

151 The court was apparently satisfied that an arrest is reasonable if the knowledge 
of the entire police force would give rise to a reasonable belief that the defendant 
had committed a crime. See 459 F.2d at 539.
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On the other hand, all courts apparently agree that the right of a 
group of officers to arrest is based on the totality of information pos
sessed by the officers present at the time of arrest. No one of the of
ficers need be aware of all of the information required to establish 
probable cause.152 This result seems questionable. If it is unreasonable 
for any one of ten officers acting alone and without probable cause to 
arrest the defendant, the fortuitous fact that their collective but un
communicated knowledge adds up to probable cause should not make the 
arrest any more reasonable. Courts have not considered themselves 
bound by the beliefs of the arresting officer in determining whether 
probable cause existed.153 Courts should be most hesitant to validate an 
arrest which the arresting officer himself thought to be illegal. If ar
rests in such circumstances are to be upheld, the courts should at least 
require a finding of good faith on the part of the arresting officer.

152 See, e.g., United States v. Sheppard, 455 F.2d 1081, 1083 (10th Cir. 1972); W hite 
v. United States, 448 F.2d 250, 254 (8th Cir. 1971), cert, denied, 405 U.S. 926 (1972); 
United States v. Trabucco, 424 F.2d 1311, 1315 (5th Cir. 1970). If the arresting officers 
assume that an officer who requests aid has probable cause to make the arrest and that 
fact is later judicially established, the arrest is valid. United States v. Stratton, 453 
F.2d 36, 37 (8th Cir.), cert, denied, 405 U S. 1069 (1972).

153 See Ricehill v. Brewer, 459 F.2d 537, 539 (8th Cir. 1972); United States v. Day, 
455 F.2d 454, 456 (3d Cir. 1972) (per curiam).

154 332 U.S. 581 (1948); see, e.g., United States v. Day, 455 F.2d 454, 455 (3d Cir. 
1972) (per curiam); United States v. Pearson, 448 F.2d 1207, 1211 (5th Cir. 1971); 
United States v. Morris, 445 F.2d 1233, 1235 (8th Cir.), cert, denied, 404 U.S. 
957 (1971). State law also controls the legality of arrests by a state officer for state 
offenses where federal prosecution later results. See, e.g., United States v. Lepinski, 
460 F.2d 234 (10th Cir. 1972); United States v. Brown, 459 F.2d 319, 322 (5th Cir. 
1971); Kenny v. Swensen, 458 F.2d 680, 683 (8th Cir. 1972) (per curiam). If federal 
agents are involved in the arrest for a federal offense, federal law controls. United 
States v. Bradley, 455 F.2d 1181, 1185 n.8 (1st Cir. 1972).

155 In Di Re the Court dealt with a warrantless arrest by state officers for violation 
of federal statutes and held that in the absence of federal statute the law of the state 
where the arrest takes place determined the validity of the arrest. 332 U.S. at 589.

Legality of the Arrest. Even where the arresting officers had
sufficient probable cause to arrest the defendant, the arrest may be in
valid for other reasons. The circuits are in conflict as to whether state 
or federal law is to be applied in a federal prosecution when the de
fendant challenges the legality of an arrest made by state officers pur
suant to state law. Several cases decided during this term relied on 
United States v. Di Re154 in holding that state law is to be used in a 
federal prosecution to determine the legality of defendant’s arrest by 
state officers pursuant to state law.155 This extension of Di Re to 
arrests for state violations appears to be reasonable.
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The Fourth Circuit, however, in United States v. Sims,156 utilized 
the principles of Terry v. Ohio™ to justify an arrest that failed to con
form to state standards. The court reasoned that since the validity of a 
search and seizure is governed by federal standards in a federal prose
cution,158 Terry may be employed even where state law clearly calls 
for a probable cause arrest.159

An arrest must be made in good faith160 and not as a mere subterfuge 
or pretext by law enforcement officials to gain otherwise impermissible 
access to a person or his house, papers, and possessions.161 Likewise, the 
police may not delay making an arrest merely to wait for a ripe oppor
tunity to search for other items.162 Not only must there be reason to 
believe that a prospective arrestee is guilty of a crime, there must be 
some purpose to be served by making an arrest.163

Forcible Entry to Make Arrests. Federal law requires that fed
eral agents give notice of their authority and purpose prior to forcible 
entry into a residence164 to execute a search warrant.165 Although the

156 450 F.2d 261 (4th Cir. 1971).
157 392 U.S. 1 (1968); see notes 209-212 supra and accompanying text.
158 450 F.2d at 262, citing Elkins v. United States, 364 U.S. 206, 224 (1960). The 

court in Sims apparently overlooked Ker v. California where the Supreme Court said, 
“ [tjhis Court, in cases under the Fourth Amendment, has long recognized that the 
lawfulness of arrests for federal offenses is to be determined by reference to state 
law insofar as not violative of the Federal Constitution.” 374 U.S. 23, 27 (1963).

159 450 F.2d at 262-63.
160See United States v. Dameron, 460 F.2d 294, 295 (5th Cir. 1972) (per curiam).
161 See Giacalone v. Lucas, 445 F.2d 1238, 1246 (6th Cir. 1971), cert, denied, 405 

U.S. 922 (1972); Amador-Gonzalez v. United States, 391 F.2d 308 (5th Cir. 1968). In 
Giacalone the extensive investigation prior to arrest, the evidence adduced by police 
to the magistrate before the warrant issued, and the diligent attempts to convict ap
pellant on the charge for which he was arrested were found to be ample evidence that 
the arrest was not a mere subterfuge. 445 F.2d at 1246. Nor is it improper for the 
defendant to be arrested on one charge but prosecuted on another based on evidence 
gained during the post-arrest period. See United States v. Moore, 453 F.2d 601, 604 
(3d Cir. 1971). See also United States v. Atkinson, 450 F.2d 835, 840 (5th Cir. 1971) 
(arrest for one charge to gain information for another crime).

162 McKnight v. United States, 183 F.2d 977, 978 (D.C. Cir. 1950).
163 United States v. Holmes, 452 F.2d 249, 260 (7th Cir. 1971), cert, denied, 405 U.S. 

1016 (1972). The court in Holmes held that it was impermissible to rearrest a de
fendant already admitted to bail merely because the indictment was modified to add 
more defendants. Id. at 261.

164 United States v. W y lie ,---- F .2 d ----- , —  n.46 (D.C. Cir. 1972).
165 18 U.S.C. § 3109 (1970). The officers may not break in until they have been 

refused admission. Id. W hether the failure to respond to a knock constitutes refused 
admittance depends on the totality of the circumstances. See United States v. Augello, 
368 F.2d 692 (3d Cir. 1966); United States v. McClure, 332 F.2d 19 (9th Cir. 1964), 
cert, denied, 380 U.S. 945 (1965). See also United States v. Ortiz, 445 F.2d 1100, 1103 
(10th Cir.) cert, denied, 404 U.S. 993 (1971) (knock must be calculated to arouse
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federal statute speaks only in terms of a search warrant, the same stand
ard applies to warrantless arrests.166 It is merely a codification of the 
common law requirement, and the common law exceptions to the notice 
requirement apply to the statute.167

An unsettled question is whether section 3109 is violated through the 
use of a ruse. In Sabbath v. United States™3 the Supreme Court indi
cated that forcible entry is not necessary before section 3109 applies,169 
but the Court expressly reserved the question of a ruse.170 The lower 
federal courts have reached differing conclusions on this question.171

Under exigent circumstances, the police may make a forcible entry 
into a private dwelling in order to effect a warrantless arrest.172 How
ever, in Coolidge v. N e rw Hampshire™ the Supreme Court expressly 
left open the constitutionality of a forcible entry and arrest of a person 
at his dwelling—especially at night—when there are no exigent circum
stances and an arrest warrant could have been sought.174 Nor did any 
case decided during this term resolve this question. The courts were 

occupants). The notice requirement may be of constitutional dimensions. See Ker v. 
California, 374 U.S. 23, 49-50 (1963). See generally Note, Announcement in Police 
Entries, 80 Yale L.J. 139 (1970).

166 Sabbath v. United States, 391 U.S. 585, 588 (1968).
167 391 U.S. at 591 n.8 (1968). Generally recognized exceptions to the notice re

quirement are (1) where an announcement poses a danger to the officer or to another, 
(2) where there is a danger of flight, (3) where there is a danger of destruction of 
evidence, and (4) where notice is a useless gesture. See Miller v. United States, 357 
U.S. 301, 310 (1958); United States v. W y lie , F.2d  ,  n.53 (D.C. Cir. 1972); 
United States v. Cisneros, 448 F.2d 298, 304 (9th Cir. 1971). See generally Note, 
No-Knock and the Constitution: The District of Columbia Court Reform and Criminal 
Procedure Act of 1970 [A Critique and Proposed Alterations], 55 Minn. L. Rev. 871 
(1971).

168 391 U.S. 585 (1968).
169 Id. at 590 (unannounced entry through closed, unlocked door violation of section 

3109). An unannounced entry through an open door has been permitted. See United 
States v. Williams, 351 F.2d 475, 477 (6th Cir. 1965).

170 391 U.S. at 590 n.7.
171 The post-Sabbath decisions on this question are collected in United States v. 

Bradley- 455 F.2d 1181, 1186 n.12 (1st Cir. 1972). The Fifth Circuit, basing its decision 
on Sabbath, held this term in United States v. Beale that using an arrest as a ruse is not 
a violation of section 3109. 445 F.2d 977, 978 (5th Cir. 1971) (entry by deception 
without force).

172 See Warden v. Hayden, 387 U.S. 294, 298-99 (1967) (hot pursuit sufficient exigent 
circumstance).

173 403 U.S. 443 (1971).
^ ^ Id .  at 481. In Gaines v. United States, the Second Circuit on remand from the 

Supreme Court avoided a determination of the constitutionality of a forcible, warrant
less nightime arrest by relying on the concurrent sentence doctrine in upholding the 
original sentence. 460 F.2d 176, 178-79 (2d Cir. 1972); see notes 1599-1607 infra and 
accompanying text.
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able to find sufficient exigencies to justify warrantless intrusions in the 
cases before them.175 176

175 See, e.g., United States v. Cecil, 457 F.2d 1178, 1180 (8th Cir. 1972) (observation 
of gun in headquarters of known militant organization); United States v. Mitchell, 
457 F.2d 515 (6th Cir. 1972) (hot pursuit of fleeing bank robber); United States v. 
Doyle, 456 F.2d 1246, 1248 (5th Cir. 1972) (prevent destruction of evidence and flight 
of defendant); United States v. Bradley, 455 F.2d 1181, 1187 (1st Cir. 1972) (prevent 
destruction of evidence and flight of defendant and decrease level of potential danger); 
United States v. Williams, 454 F.2d 1016, 1017 (D.C. Cir. 1971) (hot pursuit of sus
pected felons); United States v. Welsch, 446 F.2d 220, 222 (10th Cir. 1971) (entry of 
defendant’s motel room to effect arrest); United States v. Titus, 445 F.2d 577, 578 (2d 
Cir.), cert, denied, 404 U.S. 957 (1971) (prevent escape of suspect).

176 407 U.S. 297 (1972). The Court held that the fourth amendment requires prior 
judicial approval for electronic surveillance of domestic individuals and organizations 
and explicitly rejected the Government’s argument that such warrantless surveillance 
is lawful as a reasonable exercise of the presidential power to protect national security. 
Id. at 321. While the Court’s holding requires that the Government now obtain 
judicial approval before it may legally perform electronic surveillance of suspected 
domestic subversives, this does not appear to be more than a formality. Federal and 
state judges granted 1042 wiretapping orders without denying a single request for 
permission to eavesdrop. Washington Post, May 14, 1972, § A, at 30, col. 1.

177 Coolidge v. New Hampshire, 403 U.S. 443, 454-55 (1971). No amount of probable 
cause can justify a warrantless search and seizure absent exigent circumstances. See 
id. at 450-51. Further, the exigent circumstances exceptions are narrowly construed, 
particularly when applied to residences. United States v. Nelson, 459 F.2d 884, 887 
(6th Cir. 1972). In determining the reasonableness of a warrantless search the relevant 
test is apparently not whether the search was reasonable, but whether it was reasonable 
to procure a search warrant. See United States v. United States District Court, 407 
U.S. 297, 315 (1972).

U8 459 F.2d 537 (8th Cir. 1972).
179 Id. at 539.
i ^ ld . ;  see Thunder Horse v. South Dakota, 456 F.2d 1262 (8th Cir. 1972). In other 

cases during this term warrantless searches were held invalid due to a failure of the

WARRANTLESS SEARCHES

The Supreme Court recently reemphasized its disapproval of warrant
less searches in United States v. United States District Court.™ When
ever there is a warrantless search, courts place a stringent burden upon 
the Government to bring its action within one of the narrowly drawn 
exceptions to the warrant requirement.177 * However, this term, in Rice
hill v. Brewer,™ the Eighth Circuit concluded that existence of probable 
cause to believe that the defendant committed one crime justified a 
stationhouse search—ostensibly incident to arrest for another crime
even though the initial arrest had an insufficient basis.179 In emphasizing 
the need for probable cause, the court in Ricehill nevertheless concluded 
that probable cause to believe that defendant’s clothing, body, and per
sonal effects contained evidence of a murder was a sufficient basis upon 
which to justify an intensive warrantless stationhouse search as incident 
to arrest.180
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Searches Incident to a Lawful Arrest. An exception to the
fourth amendment’s warrant requirement is a search incident to a law
ful arrest.181 In Chimel v. California,1*2 the Supreme Court limited 
such searches to the area under the “immediate control” of the arrestee.183

Government to demonstrate sufficient exigent circumstances. See, e.g., United States v. 
Nelson, 459 F.2d 884, 887 (6th Cir. 1972); United States v. Resnick, 455 F.2d 1127, 
1132 (5th Cir. 1972). Contra, United States v. Holiday, 457 F.2d 912, 914 (3d Cir. 
1972); United States v. Doyle, 456 F.2d 1246 (5th Cir. 1972) (per curiam).

1 8 1 A search incident to an arrest is permitted (1) to protect the safety of the 
arresting officer, (2) to deprive the arrestee of potential means of escape, and (3) to 
prevent the destruction of evidence. Chimel v. California, 395 U.S. 752, 763 (1969).

To be deemed incident to an arrest the search must be contemporaneous in time 
and place with the arrest. Preston v. United States, 376 U.S. 364, 367 (1964). The 
police may search the defendant before he is formally placed under arrest if they 
have probable cause to arrest at the time of the search and if a formal arrest is sub
stantially contemporaneous with the search. United States v. Brown, 463 F.2d 949,
950 (D.C. Cir. 1972) (per curiam); United States v. Rogers, 453 F.2d 860, 862 (9th
Cir. 1971) (per curiam); United States v. Squella-Avenadano, 447 F.2d 575, 583 (5th
Cir. 1971); United States v. Birdsong, 446 F.2d 325, 328 (5th Cir. 1971).

A search of an arrestee is still incident to an arrest when it is conducted shortly 
after arrest at the jail or place of detention rather than at the time and place of arrest. 
Kaufman v. United States, 453 F.2d 798, 801 (8th Cir. 1971). However, it appears 
that all arrests may not give the police a right to conduct a stationhouse search. See 
United States v. Mills, —  F.2d —  (D.C. Cir. 1972) (en banc) (search could only 
have been justified as a predetention inventory).

182 395 U.S. 752 (1968). Prior to Chimel police, on the basis of United States v. 
Rabinowitz, could search the area in the “possession” or under the “control” of the 
arrestee as long as the search was reasonable. 339 U.S. 56, 64 (1950); see Chimel v. 
California, 395 US. 752, 760 (1968).

Chimel is not to be applied retroactively. Williams v. United States, 401 U.S. 646 
(1971). Consequently, courts are still called upon to determine the scope of pre- 
Chimel searches. See, e.g., United States v. Bell, 457 F.2d 1231, 1239 (5th Cir. 1972) 
(post-arrest seizure of envelope in another room valid but seizure of sweater from 
backyard invalid); United States v. Holmes, 452 F.2d 249, 259 (7th Cir. 1971), cert, 
denied, 405 U.S. 1016 (1972) (seizure of evidence in nightstand after defendant entered 
bedroom to obtain identification); United States v. Masiello, 445 F.2d 1324, 1325 (2d 
Cir. 1971) (per curiam), cert, denied, 404 U.S. 1060 (1972) (search of office rooms); 
Giacalone v. Lucas, 445 F.2d 1238, 1246 (6th Cir. 1971), cert, denied, 405 U.S. 922 
(1972).

Once seizable evidence is found within the scope of a valid search it may be seized 
even if it was not the specific evidence actually being sought. See United States v. 
McCreary, 455 F.2d 647, 649 (5th Cir. 1972) (search of car for moonshine whiskey 
producing weapon); United States v. Williams, 454 F.2d 1016, 1017 (D.C. Cir. 1972) 
(per curiam) (seizure of toy gun from under mattress); United States v. Berryhill, 445 
F.2d 1189, 1193 (9th Cir. 1971) (seizure of mail during weapons search). Any weapon 
found may be seized, either as an instrumentality of the offense or for the officer’s 
protection. Warren v. United States, 447 F.2d 259, 261 (9th Cir. 1971).

183 395 U.S. at 763. Courts differ on their interpretation of Chimel. See, e.g., United
States v. Zempke, 457 F.2d 110, 114 (7th Cir. 1972) (saddlebags of motorcycle); United 
States v. Patterson, 447 F.2d 424, 427 (10th Cir. 1971) (search of cabinet when arrest 
in doorway between rooms). Compare United States v. C astle,----F .2 d ----- , ---- (4th
Cir. 1972) (per curiam) (auto console) and United States v. Birdsong, 446 F.2d 325,
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When making an arrest, however, police are not limited to seizing only 
those items which are within the immediate physical control of the 
arrestee. For example, under Chimel, police are not prohibited from 
seizing items in plain view even if the items are outside the immediate 
control of the arrestee.184 It also appears that the scope of such a search 
may be enlarged if friends or relatives of the arrestee are present at the 
time of arrest.185

While the holding in Chimel was based on a search of an arrestee’s 
residence incident to his arrest, the Supreme Court’s rationale should be 
equally applicable to the search of an automobile incident to arrest of 
the driver.186 However, in United States v. Berryhill,181 the Ninth Cir
cuit indicated that Chimel would not apply to searches of automobiles 
incident to the driver’s arrest.188 The court relied on dicta in Chimel 
affirming Carroll v. United States18* and its progeny.190 The court 
seemingly overlooked the fact that Carroll did not involve a search 
incident to arrest of the driver of an automobile.191 Instead, Carroll 
and cases following it involved warrantless searches of automobiles 
based on probable cause to believe that the automobile contained seiz
able items. Thus, there is no inconsistency between Carroll and appli
cation of Chimel to arrest of the driver of an automobile. Nevertheless, 
under either theory, the police would seem to have authority to search 
if they reasonably believe that the automobile contains seizable items.

Searches Based on Consent. Searches based on consent192 are
also exceptions to the general requirement that searches be made pur- 
329 (5th Cir. 1971) (search of auto’s trunk) with  United States v. Miles, 449 F.2d 1272, 
1273 (10th Cir. 1971) (auto trunk).

184 See United States v. Bradley, 455 F.2d 1181, 1187 (1st Cir. 1972).
185 Compare United States v. Manarite, 448 F.2d 583, 595 (2d Cir. 1971) (agents 

justified in seizing material from table near which third parties standing during arrest) 
with Davis v. United States, 423 F.2d 974, 979 (5th Cir. 1970) (police not justified to 
return to defendant’s yard to search although fearing that friends might remove evi
dence). See generally Note, Police Practices and the Threatened Destruction of 
Tangible Evidence, 84 H arv. L. Rev. 1465 (1971); Note, Scope Limitations for Searches 
Incident to Arrest, 78 Yale L.J. 433 (1969).

186 See Application of Kiser, 419 F.2d 1134, 1137 (8th Cir. 1969); Comment, Chimel 
v. California: Potential Roadblock to Vehicle Searches, 17 U.C.L.A.L. Rev. 626, 644-50 
(1970).

187 445 F.2d 1189 (9th Cir. 1971).
188 Id. at 1192. While the search was a pre-Chimel search, and hence not con

trolled by Chimel, the court attempted to show that in any event Chimel would not 
apply t o  a  search of an automobile incident to the arrest of the driver. Id.

1W167 U.S. 132 (1925).
190 445 F.2d at 1192; see notes 244-258 infra and accompanying text.
191 See 445 F.2d at 1192-93.
192 While a person may give limited consent allowing the police to enter his 

premises, the police are not required to close their eyes to illegal conduct or contra-



1972] C ircuit N ote: C rim inal 313

suant to a valid search warrant.193 Federal courts however, look with 
suspicion on the Government’s claim that a search was consented to and 
place a heavy burden on the Government to show194 that consent was, 
in fact, given freely, voluntarily, understandingly195 and without physical 
or psychological duress.196

band in their presence. Thus, in United States v. Williamson, even though the appel
lant had given permission to the police to enter her apartment for the limited purpose 
of arresting another person, the District of Columbia Circuit upheld seizure of contra
band narcotics discovered in plain view while making the arrest. 458 F.2d 807, 809 
(D.C. Cir. 1972). See also United States v. Stamp, 458 F.2d 759, 775 (D.C. Cir. 1971) 
(consent to civil tax audit leading to criminal prosecution).

193 Often consent is given by someone other than the party challenging the legality 
of the search. The court must determine whether the consenting party could actually 
give effective consent. The third party’s legal and possessory rights to the premises 
searched and his relationship to the subject of the search are factors to be considered 
in determining whether the party could give effective consent to the search. See, e.g., 
Stoner v. California, 376 U.S. 483, 489 (1964); United States v. Mallory, 460 F.2d 243, 
247 (10th Cir. 1972) (consent to search of auto in one’s control); United States v. 
Gargiso, 456 F.2d 584, 587 (2d Cir. 1972) (search of basement by highest ranking com
pany officer on scene; consent to search of basement by landlord); United States v. 
Resnick, 455 F.2d 1127, 1133 (5th Cir. 1972) (search of airplane); United States v. 
Frentress, 452 F.2d 609 (9th Cir. 1971) (per curiam) (consent for defendant’s joint 
tenant); United States v. Novick, 450 F.2d 1111, 1113 (9th Cir. 1971) (Stoner inap
plicable, non-paying guest of consenting homeowner).

194 The existence and voluntariness of consent to a search are questions of fact for 
determination by the trial judge. See, e.g., United States v. Watson, 459 F.2d 588, 
591 (8th Cir. 1972); United States v. Miles, 449 F.2d 1272, 1274 (10th Cir. 1971); United 
States v. Fike, 449 F.2d 191, 193 (5th Cir. 1971). But see United States v. Rothberg, 
460 F.2d 223 (2d Cir. 1972). The majority opinion in Rothberg in finding voluntary 
consent ignored such pertinent factors as the extreme nervousness of the defendant 
prior to giving the consent and the presence of several police officers with guns drawn. 
See id. at 227 (Mansfield, J., dissenting).

195 The Government also has the burden of proving the consenting party’s mental 
capacity. United States v. Napier, 451 F.2d 552, 563 (5th Cir. 1971).

196 See, e.g., Kilcrease v. United States, 457 F.2d 1328, 1331 (8th Cir. 1972); United 
States v. Buck, 449 F.2d 262, 270 (10th Cir. 1971); United States v. Fike, 449 F.2d 191, 
193 (5th Cir. 1971). A promise of leniency with respect to a pending indictment in 
another case, absent evidence that the second case was improperly brought, is not 
coercion. United States v. Silva, 449 F.2d 145, 146 (1st Cir. 1971), cert, denied, 405 
U.S. 918 (1972). Consent is not voluntary if obtained by trickery or fraud. See United 
States v. Bailey, 447 F.2d 735, 738 (5th Cir. 1971). Consent to a search may be given 
implicitly by a person’s actions. See United States v. Mallory, 460 F.2d 243, 247 (10th 
Cir. 1972); United States v. Watson, 459 F.2d 588, 591 (8th Cir. 1972). Acquiescence 
to a search is not involuntary just because it is in response to a federal officer’s request. 
United States v. Fields, 458 F.2d 1194, 1198 (3d Cir. 1972); United States v. Manar, 454 
F.2d 342, 344 (7th Cir. 1971).

In Harless v. Turner, the Tenth Circuit held that there was no effective consent 
when four or five police officers went to the defendant’s home at 1:45 a.m., entered 
it, routed defendant and his wife from bed, directed the wife to leave the room, ques
tioned defendant about an alleged rape, and asked for his consent to search his car. 
---- F .2 d ----, ---- (10th Cir. 1972) (per curiam). The court found that, regardless 
of whether the defendant actually gave his consent, the circumstances, such as the
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The Supreme Court has not yet indicated whether law enforcement 
officers must give warnings of fourth amendment rights prior to ob
taining consent for a search. The holdings among the courts of appeals 
have varied.197 In United States v. Harris,128 the Eighth Circuit held that 
evidence obtained by a search without warnings, but where the de
fendant was not in custody or otherwise subject to coercive circum
stances, was admissible.199 In United States v. Resnick,222 the Fifth 
Circuit held that an officer need not affirmatively state that he cannot 
and will not search without consent.201 Similarly, in United States v. 
Mallory 222 the Tenth Circuit stated that advice of the right to refuse 
permission for a warrantless search is not a precondition to the volun
tariness of a search.203 The Ninth Circuit, on the other hand, while not 
requiring warnings, did require, in Bustamonte v. Schnee kloth,224 that 
there be a showing, based on all the circumstances, that the defendant 
knew he could freely and effectively withhold his consent.205 Finally, 
in United States v. De Larosa,222 the Third Circuit reserved judgment 
on whether a specific fourth amendment warning is ever mandatory.207 
The court avoided the issue by finding a waiver effective because the 
defendant had, in fact, been warned of his fourth amendment rights 
prior to the search.208

late-night invasion of defendant’s home and the coercion necessarily flowing from the 
presence of several officers, showed that clear and unequivocal consent was not given. 
Id. at — .

197 In general the cases decided by the courts of appeals have held that warnings 
are not required if the person is not in custody and there are no other coercive cir
cumstances which would make consent invalid. If the defendant is in custody and has 
received full Miranda warnings it has been held that consent to a search may be 
voluntarily given. See United States v. Harris, 453 F.2d 1317, 1319 (8th Cir. 1972). On 
the other hand, several cases have held that where a person is in custody and has not 
received Miranda warnings, a warning of fourth amendment rights is necessary to 
ensure informed and voluntary consent. See id.

198 453 F.2d 1317 (8th Cir. 1972).
199 Id. at 1332. The court relied on the fact that the fifth amendment does not bar 

the use of incriminating statements, voluntarily given by a suspect not in custody, 
merely because no warnings had been given. Id.

200 455 F.2d 1127 (5th Cir. 1972).
201 Id. at 1133.
202 460 F.2d 243 (10th Cir. 1972).
203 Id. at 247.
204 448 F.2d 699 ( 9th Cir. 1971).
205 Id. at 700-01. A valid waiver will not be presumed from a mere verbal expression 

of assent.
206 450 F.2d 1057 (3d Cir. 1971).
207 Id. at 1066-67.
208 Id. at 1066. See also United States v. Watson, 459 F.2d 588 (8th Cir. 1972); United 

States v. Kilcrease, 457 F.2d 1328 (8th Cir. 1972).
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limited searches and seizures

In Terry v. Ohio,209 the Supreme Court indicated that under certain 
circumstances police may conduct a search and seizure with less than 
probable cause.210 A Terry stop and frisk, like any other search and 
seizure, is limited in scope by the fourth amendment’s requirement of 
reasonableness.211 Appellate courts are often called upon to determine 
the reasonableness of the police officer’s suspicions after a Terry en
counter has led to criminal prosecution.212

209 392 U.S. 1 (1968).
210 The Court upheld a search and seizure even though the officer did not have 

probable cause to arrest at the time he stopped and frisked the defendant. Id. at 27. 
The Court held that where a police officer observes unusual conduct which leads him 
to reasonably conclude that criminal activity may be afoot and that the suspect may 
be armed and presently dangerous he may conduct a limited search—patting down the 
suspect’s outer clothing—for concealed weapons. Id. at 30. See generally La Fave, 
“Street Encounters” and the Constitution: Terry, Sibron, Peters, and Beyond, 67 
Mich. L. Rev. 40 (1968).

211 392 U.S. at 19. An intrusion beyond that necessary to accomplish a legitimate 
security objective is unreasonable. Id. The test for determining reasonableness is to 
balance the need to search against the invasion which the search entails. Id. at 20-21. 
In determining whether a search and seizure is unreasonable, a court must make a 
dual inquiry—(1) whether the officer’s action was justified at its inception and (2) 
whether it was reasonably related in scope to the circumstances which justified it in 
the first place. Id. at 19-20. Terry has been taken to stand for the proposition that 
reasonableness means something less than probable cause if the intrusion is limited. 
See Mara v. United States, 454 F.2d 580, 584 n.5 (7th Cir. 1971).

212 See, e.g., Fields v. Swenson, 459 F.2d 1064, 1067 (8th Cir. 1972) (knowledge 
defendant suspect in prior burglaries, coupled with suspicious circumstances); United 
States v. Fields, 458 F.2d 1194, 1197-98 (3d Cir. 1972) (personal observations of agents 
and information from informant justified stop); United States v. Hines, 455 F.2d 1317, 
1325-26 (D.C. Cir. 1971) (suspicious person in vicinity of robbery); United States v. 
Blackstock, 451 F.2d 908, 910 (9th Cir. 1971) (suspicious movements in early morning 
hours near known smuggling area, with reported display of contraband); United 
States v. Catalano, 450 F.2d 985, 988 (7th Cir. 1971), cert, denied, 405 U.S. 928 (1972) 
(investigatory stop of known burglar in early morning where other suspicious con
duct); United States v. Pearson, 448 F.2d 1207, 1212 (5th Cir. 1971) (vehicle’s late- 
night presence in area where recent burglaries, driving for some distance without 
headlights).

The Supreme Court has recently held that reasonable cause for a stop and frisk need 
not be based solely on the officer’s personal observations; it may also be based on 
information supplied by another person. Adams v. Williams, 407 U.S. 143, 147 (1972). 
The Court indicated that an unverified tip from an informant, while insufficient to 
justify an arrest or search warrant, may carry enough indicia of reliability to justify 
a Terry stop and frisk. Id.; see United States v. James, 452 F.2d 1375, 1377 
(D.C. Cir. 1971) (per curiam); United States v. W hite, 448 F.2d 250, 251-52 (8th Cir. 
1971).

213 448 F.2d 622 (8th Cir. 1971). See also United States v. Leal, 460 F.2d 385 (9th 
Cir. 1972) (investigatory stop of car); United States v. Jackson, 448 F.2d 963 (9th 
Cir. 1971) (investigatory stop of car).

In United States v. Nicholas,213 the Eighth Circuit reversed a district
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court finding that there was a valid Terry “seizure” when two officers 
stationed themselves on either side of the defendant’s car and flashed 
their badges.214 The court found that this seizure was not justified since 
the police were acting, at best, upon a generalized suspicion that any 
black person driving an auto with out-of-state plates might be engaged 
in criminal activity.215 The Government also tried to justify the seizure 
on the basis that it was merely routine police procedure in investigating 
suspicious circumstances and did not amount to an arrest.216 The court 
dismissed this argument, noting that police activity does not become 
exempt from restrictions imposed by the fourth amendment merely by 
adding the talismanic words “routine police procedure.” 217

214 448 F.2d at 624. A seizure may be accomplished either by physical restraint or 
by a sufficient show of authority to make the defendant believe that he would be 
physically restrained. 392 U.S. at 21 n.16. The defendant was arrested after police 
officers, on routine patrol in an area known for its high incidence of narcotics traffic, 
approached a car with out-of-state plates in which defendant and another person were 
sitting, flashed their badges, knocked on the window, ordered the defendant to roll 
down his window, and detected the odor of burned marijuana. 448 F.2d at 623.

215 448 F.2d at 625. Even the momentary detention of a citizen for questioning is 
not permitted on such a scant basis. Id. The court was impressed with the following 
observations—(1) the police were not investigating any particular crime and had no 
information respecting the car or its occupants; (2) there was no showing that the 
police, aside from their general knowledge of the heavy narcotics traffic in that area, 
had been informed of suspicious activities in that vicinity at the time of the arrest; 
(3) out-of-state plates do not themselves indicate criminal activity; (4) the hour, 
11:15 p.m., was a reasonable hour for an individual to be out on the streets; and (5) 
there is nothing unusual about black men being about in a predominantly black area. 
Id. at 624-25.

216 Id. at 624-25.
217 Id. The court expressly reserved decision on the constitutionality of a state 

statute that permits police, even without meeting the standards of Terry, to approach 
the driver of any vehicle for purposes of examining his license. Id. at 626.

218 T erry  v. Ohio, 392 U.S. 1, 19-20 (1968); see United States v. Sanchez, 450 F.2d 
525, 528 (10th Cir. 1971).

219 450 F.2d 261 (4th Cir. 1971).
220  Id. at 263. Both the police and the local airport had received phone calls from 

an unknown party who claimed that he had been forced at gun point to drive an 
unidentified individual, whose description matched appellant’s, to the airport. Id. at 
261.

Even if an officer’s intrusion on an individual’s fourth amendment 
rights was justified by the facts, the court must also determine whether 
the scope of intrusion was reasonably related to the circumstances which 
justified the interference.218 In United States v. Sims219 the Fourth Cir
cuit found that an anonymous telephone tip from a party who alleged 
that he had been abducted by a described individual was sufficient to 
justify not only a search of appellant, but also the seizure and search 
of his attache case.220 On the basis of the tip, the police approached
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appellant in the airport waiting room. W hen he refused to talk or 
identify himself in any manner whatsoever, they searched him and 
found a gun.221 His attache case was then seized and a later search 
revealed the fruits of an armed robbery.222 223 The court’s application of 
Terry appears to be questionable. It concluded that the anonymous tele
phone calls and defendant’s resemblance to the described assailant justi
fied the officers’ suspicion and the ensuing “search for weapons.” 233 It is 
doubtful whether such information should justify an invasion of a per
son’s fourth amendment rights.224

221 Id. at 262. The court expressly referred to the police action as a “search” and did 
not indicate that the gun was discovered through a limited frisk that complied with 
the Terry standards. See id. at 262-63. Defendant was then placed under arrest. Id. 
at 262.

222 Id.
223 Id. at 263.
224 Recent language by the Supreme Court raises doubts as to the validity of the 

court’s conclusion. Adams v. Williams, 407 U.S. 143 (1972); see note 212 supra. In 
Adams, while discussing whether a tip from a known informant could justify a Terry 
encounter, the Court commented that the tip was more than an anonymous telephone 
call. Id. at 146. Such language could imply that the Court does not look with favor 
upon anonymous telephone calls as a sole basis for a Terry stop and frisk.

225 445 F.2d 1189 (9th Cir. 1971).
226 Id. at 1193.
227 392 U.S. at 30.
228 The court stated that it is inconceivable that an officer must expose himself to 

a shot in the back by a defendant’s associate because the officer cannot, on the spot, 
“make the nice distinction between whether the other is a companion in crime or 
a social acquaintance.” 445 F.2d at 1193.

Relying on Terry, the Ninth Circuit, in United States v. Berryhill,225 
held that upon the lawful arrest of an occupant of a vehicle, a police 
officer is constitutionally entitled to “pat down” all the companions of 
the arrestee who are capable of assaulting the officer.226 This goes far 
beyond the Terry rationale and holding. Terry held that the police 
must have a reasonable suspicion that criminality is afoot before they 
may stop a person and that the police must have reason to believe that 
the person is armed and presently dangerous before he may be 
frisked.227 The holding in Berryhill would permit frisks of an ar
restee’s companions without any requirement that the police show that 
there was reason to believe them to be armed and presently danger
ous.228 Thus the fourth amendment would, in effect, be suspended for 
those unfortunate enough to be present when a companion is arrested. 
The rationale of Terry should allow frisks of the arrestee’s companions 
only when the police have a reasonable suspicion that the companions, 
too, are armed and presently dangerous.

This term, the Fourth Circuit relied upon Terry in establishing the
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Government’s right to use magnetometers—metal detecting devices—to 
discover weapons which might be used in air piracy. In United States 
v. Epperson,™ the defendant had alleged that use of a magnetometer 
constituted a warrantless search in violation of the fourth amendment.229 230 
The court found, however, that the warrantless search was reasonable 
in light of the Supreme Court’s holding in Terry f 31 and the minimal 
invasion of personal privacy by the magnetometer was found to be rea
sonably related in scope to the circumstances which justify interference 
in the first place.232 233 234 The subsequent frisk of the defendant’s jacket after 
he failed to satisfactorily explain a high metal indication from the mag
netometer was also found to be justifiable under Terry.™ Epperson 
represents a laudable expansion of Terry, truly balancing legitimate 
governmental needs against the resulting invasion on individual privacy.

229 454 F.2d 769 (4th Cir. 1972).
230 The court agreed that the use of a magnetometer constituted a search. Id. at 

770. After defendant had purchased his ticket and was approaching the airplane, he 
passed by a magnetometer which disclosed an unusually high reading. He responded 
to a United States Marshall’s questioning as to whether he was carrying a large amount 
of metal by producing several metal objects. The device still gave a positive reading, 
and a frisk of his jacket produced a loaded pistol. Id.

231 Id. at 771-2. The court indicated that such a search is more than reasonable; it 
is a compelling necessity to protect essential air commerce and the lives of passengers. 
Id. at 772. The court also noted that the rationale of Terry is not limited to protection 
of the investigating officer, but extends to the protection of others. Id.; see 392 U.S. 
at 30.

232 454 F.2d at 771.
233 Id. The threat of air piracy also helped to justify a frisk in United States v. 

Lindsey. 451 F.2d 701 (3d Cir. 1971), cert, denied, 405 U.S. 995 (1972). In Lindsey, a 
United States Marshall conducted a frisk of the defendant which led to the discovery 
of a package of heroin in the defendant’s pocket. The court found that the use of 
four different names by defendant, his extremely anxious behavior, and two large 
bulges in his coat provided a sufficient basis, in the context of an airline boarding, to 
stop the defendant and conduct a limited pat down. Id. at 703.

234 449 F.2d 933 (9th Cir. 1971).
235 id. at 942; see 392 U.S. at 16. The defendant had been arrested as a material 

witness pursuant to a warrant issued by a district court judge based on a material 
witness complaint alleging that she had personal knowledge of information material 
to a grand jury investigation and that a subpoena alone would be ineffective in securing 
her appearance. 449 F.2d at 934.

236449 F.2d at 934, 937; see 18 U.S.C. § 3149 (1970); Fed. R. Crim. P. 46(b) (1968), 
as amended, Fed. R. Crim. P. 46(b). See generally Carlson, Jailing the Innocent: The 
Plight of the Material Witness, 55 Iowa L. Rev. 1 (1965).

237 394 U.S. 721 (1969).

In re Bacon™ illustrates how Terry has established the proposition 
that seizure of a person within the meaning of the fourth amendment 
does not necessarily coincide with the traditional concept of an arrest.235 
While the Ninth Circuit agreed that the Government has the power to 
arrest material witnesses,236 237 it relied on Terry and Davis v. Mississippi231
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in holding that Miss Bacon’s arrest was a “seizure” within the meaning 
of the fourth amendment—the essential element of a seizure being the 
physical restraint placed upon a person, not the purpose behind the 
restraint.238 Consequently, the court concluded that such an arrest re
quires showing probable cause.239 Since the Government’s complaint 
had failed to establish probable cause, the arrest was held invalid.240

238 449 F.2d at 942.
239 Id. at 942-43. The court indicated that since defendant’s arrest and detention 

was just as much an invasion of privacy as if she had been arrested on a criminal 
charge, the seizure based on less than probable cause would not satisfy the fourth 
amendment. Id. at 942.

z ^ Id .  at 942. The court expressly left open the question of whether a material 
witness may be arrested and detained with probable cause but without a warrant. 
Id. at 943.

241 399 U.S. 42 (1970).
^ l d .  at 48-52; Carroll v. United States, 267 U.S. 132, 153 (1925). The police must 

possess probable cause before conducting a warrantless search of a car. The probable 
cause required is that necessary to search the vehicle and not probable cause to arrest 
the driver. 399 U.S. at 51; 267 U.S. at 155-56. See also United States v. Troutman, 
458 F.2d 217 (10th Cir. 1972); Thunder Horse v. South Dakota, 456 F.2d 1262 (8th Cir. 
1972); United States v. Day, 455 F.2d 454 (3d Cir. 1972) (per curiam); United States 
v. McKenzie, 446 F.2d 949 (6th Cir. 1971). Even if there is probable cause to stop 
and search a car, the search is limited in scope to only those areas within the car which 
the police have reason to believe may contain the item sought. See United States v. 
Leazer, 460 F.2d 982, 984 (9th Cir. 1972); United States v. Parham, 458 F.2d 438, 439 
(8th Cir. 1972). Even if an item seized was not the subject of a warrantless auto
mobile search, it may be seized if discovered within the scope of the search. See 458 
F.2d at 439; United States v. McCreary, 455 F.2d 647, 649 (6th Cir. 1972). Such a 
warrantless search is reasonable because “the vehicle can be quickly moved out of the 
locality or jurisdiction in which the warrant may be sought.” 267 U.S. at 153. See 
generally Landynski, The Supreme Court’s Search For Fourth Amendment Standards: 
The Warrantless Search, 45 Conn. B.J. 2, 30-39 (1971).

243 399 U.S. at 52. The Court found no constitutional difference between an im
mediate search without a warrant and the car’s immobilization until a warrant is 
obtained. Id. at 51-52.

244 267 U.S. 132 (1925).

Warrantless Automobile Searches. The Supreme Court held,
in Chambers v. Maroney ,241 that police may conduct warrantless searches 
of automobiles under circumstances that would not justify a warrantless 
search of an office or home.242 Moreover, Chambers allows police to 
conduct a warrantless search of a vehicle even after it has been im
mobilized, as long as a warrantless search would have been permissible 
when the car was stopped.243

While both Chambers and Carroll v. United States244 involved war
rantless seizures and searches of moving motor vehicles, several recent 
cases have extended the rationale of those cases to situations where cars 
were parked and unoccupied at the time of search and seizure. In United
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States v. Castaldi245 for example, the Seventh Circuit upheld a warrant
less seizure and search of an unoccupied car found parked near the 
scene of an attempted burglary.246 Since there was probable cause to 
search the car,247 and since the defendant’s confederates were still at 
large and could have tampered with any evidence in the car, the court 
was willing to extend Carroll to this situation where the car was neither 
being driven nor occupied at the time of seizure.248 The court found the 
circumstances sufficiently distinguishable from those present in Coolidge 
v. N ew  Hampshire242 Since the court found that Carroll would have 
permitted a warrantless search when the car was discovered, it con
cluded that Chambers would justify impounding of the car and a sub
sequent warrantless search.250

Several recent cases have considered a situation slightly different from 
Chambers—where probable cause to search a vehicle does not arise until 
after it had been impounded. Kaupman v. United States251 an Eighth 
Circuit case decided this term, is illustrative of the situation. Only after 
the defendant had been arrested and placed in jail and his automobile 
had been towed to a private garage did probable cause to search his 
automobile arise.252 The Eighth Circuit held that since there was no 
danger of the car being removed from the scene and since ample time

245453 F.2d 506 (7th Cir. 1971), cert, denied, 405 U.S. 992 (1972); accord United 
States v. Julian, 450 F.2d 575 (10th Cir. 1971).

246453 F.2d at 511.
247 Even though the car was a block from the scene of the burglary, it was the only 

car on the street and had out-of-state plates which corresponded to the state of 
defendant’s driver’s license. In addition, the car was unlocked, the radiator was warm, 
a key was in the ignition, and fresh handprints were in the dust on the trunk. Id. at 
508.

248 /^. a t 510. The court indicated its belief that application of Carroll to the facts 
of Castaldi would not extend the former beyond its original rationale. Id.

249 403 U.S. 443 (1971). In Coolidge, the Supreme Court had concluded that Carroll 
would not justify a warrantless search of defendant’s unoccupied car which was parked 
in his driveway at the time he was arrested at his house. The Court felt that the 
opportunity to search was hardly “fleeting.” Id. at 463; see Cook v. Johnson, 459 F.2d 
473 (6th Cir. 1972) (per curiam). Since Carroll would not have justified a warrantless 
search of the car at the time of defendant’s arrest, later search of the car at the police 
station would not be justified under Chambers. 403 U.S. at 463. See generally Landyn- 
ski, The Supreme Court's Search For Fourth Amendment Standards: The Extraordinary 
Case of Coolidge v. New Hampshire, 45 Conn. B.J. 330 (1971).

The court in Castaldi pointed out the following distinguishing factors—(1) Castaldi 
involved a car being used for an illegal purpose; (2) there was no time at 3:00 a.m. 
to get a warrant; (3) the car was parked on the street, not on private property; and 
(4) there were confederates still at large. 453 F.2d at 511.

250453 F.2d at 510-11.
251 453 F.2d 798 (8th Cir. 1971).
252 Id. at 802.
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existed to obtain a warrant, the search was unreasonable under the hold
ing in Coolidge.™

The Fifth Circuit has held that an inspection of a vehicle limited to 
determining its correct identification number is not a search within the 
meaning of the fourth amendment. However, the officer involved was 
entitled to be on the property where the vehicle was located and he did 
not damage the vehicle.253 254 255 In United States v. Baker™ the Fifth Circuit 
also upheld a search by an FBI agent who had pried open a vehicle’s 
window to open the door and obtain the vehicle identification number. 
The court did not decide whether the identification number check of a 
locked vehicle constituted a search.256 Instead, it held that, even assum
ing it to be a search, it was based on probable cause, and therefore was 
permissible.257 Thus, the Fifth Circuit seemingly will allow officers 
with probable cause to believe that the vehicle was stolen to enter a 
locked vehicle for the limited purpose of checking the vehicle identifi
cation number.258

253 Id. at 802-03. The court indicated that it understood Coolidge to hold that war
rantless searches of parked but movable vehicles are valid only upon proof of exigent 
circumstances justifying the search. Id. at 803 n.l; accord, Cash v. Williams, 455 F.2d 
1227 (6th Cir. 1972). But see W hite v. United States, 448 F.2d 250 (8th Cir. 1971), 
cert, denied, 405 U.S. 926 (1972) (charge under which defendant held would not 
permit lengthy detention).

There are situations in which the warrantless seizure of items from impounded ve
hicles has been upheld, even absent exigent circumstances. Reasonable measures taken 
to protect personal property in plain sight within an impounded vehicle are not for
bidden by the fourth amendment. United States v. Mitchell, 458 F.2d 960, 961 (9th 
Cir. 1972). The Mitchell court also suggested that such action may not even be a 
search within the meaning of the fourth amendment. Id. Federal courts have generally 
upheld inventories of personal property in impounded vehicles that have extended to 
searches of the glove compartment and trunk. See id. at 962. In addition, if a vehicle 
has been impounded pending completion of forfeiture proceedings, police may search 
the vehicle. Cooper v. California, 386 U.S. 58, 61-62 (1967); United States v. Young, 
456 F.2d 872, 874 (8th Cir. 1972). However, if a car has not been lawfully impounded, 
any inventory made would be unreasonable. See United States v. Squires, 456 F.2d 
967, 969 (2d Cir. 1972).

254 United States v. Johnson, 431 F.2d 441 (5th Cir. 1970) (en banc). The court 
stated that even if such an inspection constituted a search within the meaning of the 
fourth amendment, it was reasonable. Id. The Fifth Circuit also has indicated that 
there are two requisites for a warrantless check of a vehicle identification number— 
the officer must have a legitimate reason for checking and he must have legitimate 
access to the vehicle. United States v. Pearson, 448 F.2d 1207, 1213 (5th Cir. 1971).

255 452 F.2d 21 (5th Cir. 1971), cert, denied, 405 U.S. 974 (1972).
256 id. at 23.
257 Id. The officer had probable cause to believe the vehicle had been stolen. Id. at 

24.
258 Id. at 23. Circumstances amounting to less than probable cause may justify the 

minimal intrusion involved in an on-the-scene inspection of the number. United States 
v. Squires, 456 F.2d 967, 970 (2d Cir. 1972). The First Circuit has found that a dis-
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Border Searches. Federal courts have consistently held that
probable cause is not required before a border search* * * * 259 may be con
ducted; the mere fact that a person has crossed the border is sufficient 
for a search.260 Border searches are authorized by federal statutes,261 
and their constitutionality has never been considered by the Supreme 
Court. Lower federal courts have relied on dictum in Carroll v. United 
States2 2̂ to uphold the power of the Government to authorize such 
searches.263

crepancy between the number on the door plate and the one on the registration certifi
cate provides reasonable grounds to conduct a limited inspection to determine the cor
rect number. United States v. Dadurian, 450 F.2d 22, 25 (1971), cert, denied, 405 U.S.
1044 (1972); see Circuits Note: 1910-1911 Term  303-04.

259 “Border search” is a term of art used to distinguish official searches which are 
reasonable because made solely in the enforcement of customs laws, from other official 
searches made in connection with law enforcement. Alexander v. United States, 362 
F.2d 379, 382 (9th Cir.), cert, denied, 385 U.S. 977 (1966). See generally Note, 
A t the Border of Reasonableness, Searches by Custom Officials, 53 Cornell L. Rev. 
871 (1968); Note, Border Searches and the Fourth Amendment, 77 Yale L.J. 1007 
(1968).

260 Henderson v. United States, 390 F2d 805, 808 (9th Cir. 1971); see United States 
v. Valdez, 456 F.2d 1140, 1142 (5th Cir. 1972) (per curiam).

261 Sec 19 U.S.C. §§ 482, 1581(a), 1582 (1970).
262 The Court said: “Travelers may be stopped in crossing an international boundary 

because of national self protection reasonably requiring one entering the country to 
identify himself as entitled to come in, and his belongings as effects which may be 
lawfully brought in.” 267 U.S. 132, 154 (1925).

263 See United States v. Almeida-Sanchez, 452 F.2d 459, 462 (9th Cir. 1971), cert, 
granted, 406 U.S. 944 (1972) (No. 71-6278); United States v. Salazar-Gaeto, 447 F.2d 
468, 469 (9th Cir. 1971) (per curiam).

264 Henderson v. United States, 390 F.2d 805, 806 (9th Cir. 1967). The existence of 
the necessary “real suspicion” depends upon a showing of objective facts that would 
reasonably lead an experienced, prudent customs official to suspect that some item is 
concealed on the body of the person to be searched. United States v. Williams, 459 
F.2d 44, 46 (9th Cir. 1972).

It appears that customs officials are generally making strip searches on something 
less than “real suspicion.” During 1971 approximately 1,800 women were forced to 
undergo strip searches for drugs at the U.S.-Mexican border but only 285 of them 
were found to be carrying contraband. Washington Daily News, May 1, 1972, at 3, 
col. 3.

265 Compare United States v. Shields, 453 F.2d 1235, 1236 (9th Cir. 1972) with 
Morales v. United States, 406 F.2d 1298 (9th Cir. 1969).

The power of customs agents to search on mere suspicion is not un
limited, however. If the person is required to strip in order that his 
clothing and body may be examined, a “real suspicion,” directed spe
cifically to that person, is required.264 265 Searches of body cavities must 
satisfy an even more stringent test; there must be a “clear indication” 
or “plain suggestion” of the presence of contraband concealed in the 

265



1972] C ircuit N ote: C rim inal 323

Border searches are not limited to geographic boundary lines or to a 
fixed number of miles inland from the border.266 When a search has 
been conducted outside the immediate vicinity of a border, its legality 
as a border search depends on such factors as: 1) distance from the 
border crossing point, 2) time elapsed since the crossing, 3) circum
stances upon which the agents based their suspicions, and 4) manner and 
extent of surveillance.267 The mere fact that a vehicle has already passed 
safely at an earlier checkpoint will not keep a subsequent search from 
being classified as a border search.268 In fact, the vehicle itself need not 
have crossed the border to be subject to a border search as long as the 
agents are “reasonably certain” that it contains goods or persons who 
have crossed the border illegally.269

266 United States v. Garcia, 452 F.2d 419, 421 (5th Cir. 1971). The term “border” 
logically includes the check point at the point of entry as well as a reasonable geo
graphic area in the immediate vicinity of any entry point. United States v. Glaziou, 
402 F.2d 8, 12-13 (2d Cir. 1968), cert, denied, 393 U.S. 1121 (1969).

267 See, e.g., United States v. McDaniel, 463 F.2d 129, 133 (5th Cir. 1972); United 
States v. Garcia, 452 F.2d 419, 421 (5th Cir. 1971); United States v. Zito, 451 F.2d 
361, 363 (9th Cir. 1971); United States v. Terry, 446 F.2d 579, 581 (9th Cir.), cert, 
denied, 404 U.S. 946 (1971). It has been suggested that the Fifth and Ninth Circuits 
employ different tests for determining the legality of extended border searches. See 
Harris v. United States, 400 U.S. 1211, 1213 (1970) (Douglas, J.). But see Comment, 
Border Searches: An Exception to Probable Cause, 3 St. Mary’s L.J. 87, 102 (1971).

268 See, e.g., Mejias v. United States, 452 F.2d 1190, 1192-93 (9th Cir. 1971); United 
States v. Maggard, 451 F.2d 502, 504 (5th Cir. 1971); United States v. Salazar-Gaeta, 
447 F.2d 468, 469 (9th Cir. 1971) (per curiam).

2S9 United States v. Vigil, 448 F.2d 1250, 1251 (9th Cir. 1971).
2 7 0 452 F.2d 459 (9th Cir. 1971) (per curiam), cert, granted, 406 U.S. 944 (1972) 

(No. 71-6278).
271 Id. at 460-61. The court simply relied on previous Ninth Circuit cases which 

had so held. Zt/.; see Fumagalli v. United States, 429 F.2d 1011, 1013 n.4 (9th Cir. 
1970).

272 452 F.2d at 460-61. Consequently, in the Ninth Circuit probable cause is not 
required for an immigration search if conducted within 100 air miles of an external 
boundary, but is required to sustain the legality of a search of a car for contraband—
unless, of course, the search for contraband can qualify as a border search. See 429
F.2d at 1013. In a dissent to the holding in Almeida-Sanchez it was noted that the
Ninth Circuit is the only circuit that has expressly refused to impose the probable
cause restriction upon searches for illegally entered aliens regardless of whether the
search could qualify as a border search. 452 F.2d at 464 (Browning, J., dissenting).

278 8 U.S.C. 1357(a), (c) (1970).

In United States v. Almeida-Sanchez,270 the Ninth Circuit reaffirmed 
the right of Immigration Officers to stop and investigate vehicles for con
cealed aliens within 100 miles of any external boundary without showing 
probable cause.271 While the Ninth Circuit has held that a stop and 
search for concealed aliens is not a border search and its validity does 
not depend upon whether it would qualify as a border search,272 au
thority for upholding these searches has been found in a federal statute273 * * * * 278
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and an administrative regulation.274 Although the Immigration Officers 
found contraband, rather than concealed aliens, seizure of the contra
band was upheld since the search was confined to a place where an 
alien might be concealed and thus was reasonable in scope.275

274 8 C.F.R. § 287.1(a)(2) (1972).
275452 F.2d at 461; see United States v. Bird, 456 F.2d 1023, 1024 (5th Cir. 1972) 

(per curiam) (special compartment on bed of pickup truck, discovery of contraband); 
United States v. Beye, 445 F.2d 1037, 1038 (9th Cir. 1971) (per curiam) (seizure of 
drugs during lawful search for aliens).

276 United States v. Harris, 390 U.S. 234, 236 (1964). In Coolidge v. Nenw Hampshire, 
the Court refined the plain view doctrine. It held that (1) the plain view doctrine, 
absent exigent circumstances, may not provide the basis for a warrantless intrusion and 
(2) after lawful entry without a search warrant, to be legally seized “the discovery 
of evidence in plain view must be inadvertent.” 403 U.S. 443, 469 (1971); see United 
States v. W right, 449 F.2d 1355 (D.C. Cir. 1971), cert, denied, 405 U.S. 947 (1972).

277 See, e.g., United States v. Cecil, 457 F.2d 1178 (8th Cir. 1972) (seizure of gun 
on premises while executing allegedly invalid arrest warrants); United States v. Lowry, 
456 F.2d 341, 346 (5th Cir. 1972) (evidence seen by officer in vehicle in public parking 
lot); United States v. James, 452 F.2d 1375, 1378 (D.C. Cir. 1971) (per curiam) (gun 
seen during investigatory stop of taxicab in which defendants were passengers); United 
States v. Nelson, 448 F.2d 1304, 1306-07 (10th Cir. 1971) (gun seen in defendant’s car 
by officer examining bullet holes in car); Kendrick v. Nelson, 448 F.2d 25, 27 (9th 
Cir. 1971) (evidence seen in car glove compartment).

278445 r.2d 577 (2d Cir.), cert, denied, 404 U.S. 957 (1971 ).
279 Id. at 578.
280 Id
281 Id.

Seizure of Items in Plain View. The Supreme Court has held
that items in plain view of law enforcement officers who have a legiti
mate right to be in a position to see them are not discovered as a result 
of a search.276 Consequently, courts are frequently called upon to de
termine whether—after items in plain view have been seized—the officer 
actually had justification to be in a position to have that view.277

In United States v. Titus,278 for example, the Second Circuit applied 
the plain view doctrine to justify seizure of items from a bedroom and 
kitchen after the police had arrested the defendant in another room of 
the apartment.279 Since the defendant was nude at the time the officers 
entered the apartment and placed him under arrest, the court found 
that the agents were bound to find some clothing for him rather than 
take him nude to headquarters.280 Consequently, the officers who dis
covered evidence in plain view in the bedroom were properly there.281 
The court also found that since one of the officers had entered through 
the kitchen, he had the right on his way back out to turn the kitchen 
lights on, both to assist his own exit and to see whether the defendant’s 
accomplice might be about. Thus items were properly seized from the
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kitchen since the officer was justified in being in the kitchen and 
turning on the lights.282

282 Id, However, by arresting a person police do not gain the right to follow him 
about in his daily life, waiting to get a “plain view” of his possessions. United States 
v. Atkinson, 450 F.2d 835, 841 (5th Cir. 1971). In Atkinson, the defendant had invited 
the police officer into his motel room subsequent to his arrest in an attempt to clear 
himself. This attempt backfired, however, as the officer discovered evidence of another 
crime in plain view. Id. at 837.

283 See United States v. Plunk, 456 F.2d 1027, 1028 (6th Cir. 1972).
284446 F.2d 220 (10th Cir. 1971).
285 id. at 221. After two agents were admitted to the defendant’s motel room the 

defendant reached under one of the beds, withdrew a suitcase, opened it, showed the 
contents to one of the agents, and allowed the other agent to take sample pills from it 
for testing. Id.

286 Id. at 222.
287 Id. at 225. When seized, the suitcase could not be seen from the place of arrest, 

but the agent knew its location and what it contained since he had seen it 20 minutes 
earlier. Id. at 222. The court indicated that under the particular facts of the case, 
and considering the time interval, it must regard the suitcase as if it had been in 
plain view at the time of the defendant’s arrest. Id.

In seizing items in plain view, the police need not be absolutely certain that the 
item seized is actually evidence of a crime. United States v. Drew, 451 F.2d 230, 233 
(5th Cir. 1971). In Drew, the police saw a folder with what appeared to be the 
bulging outline of a pistol and proceeded to seize the folder. In the folder they dis
covered two pistols, a silencer, and a switchblade knife. Id. at 231. The court found 
that the fact that the view was “indirect”—there was a piece of opaque plastic between 
the eye of the officer and the pistol—did not, as a matter of law, make the “view” any 
less “plain.” Id. at 233.

288 461 F.2d 990 (6th Cir. 1972).
289 A deputy sheriff had discovered and seized a rifle after directing his flashlight 

into a station wagon which he had stopped at 4:20 a.m. for a speeding violation. Id. 
at 991.

Courts are often called upon to determine, independent of the officer’s 
jusification for being present, whether the item seized was actually in 
plain view of the officer.283 United States v. Welsh284 is illustrative of a 
seizure under the plain view doctrine of an item that was not in plain 
view at the time it was seized. In Welsh, a suitcase containing illegal 
drugs had been in plain sight of an agent who was posing as a prospec
tive drug buyer.285 After performing tests to verify that the items given 
to him as samples were actually illegal drugs, the agent returned to the 
room, arrested the defendant, pulled the suitcase from underneath the 
bed, and seized it and its contents.286 The Tenth Circuit upheld the 
seizure on the basis of plain view.287

Finally, in United States v. Booker,288 the Sixth Circuit upheld a seizure 
under the plain view doctrine where the officer was able to see the item 
only because he had directed his flashlight into the rear of a station 
wagon.289 The court held that the flashing of the light into the vehicle 
did not constitute a search of the vehicle and that the rifle was seen in
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plain view.290 The rationale of the majority was that if it would not be 
a search for the officer to observe objects in plain view in the vehicle in 
daylight, it should not constitute a search for him to flash a light into the 
car as he was walking past it at night.291 However, as the concurring 
opinion noted, “ a person seated in a darkened car at night has a right 
to rely upon the privacy afforded by the circumstances.” 292 * 294 295 Finding 
that flashing a light was not a search avoids the vital issues—was there a 
reasonable expectation of privacy with regard to the item seized, and, if 
so, was the search reasonable?

290 id. at 992.
291 Id.
292 id. at 992 (McCree, J., concurring).
298 388 U.S. 218 (1967). Wade concerned a post-indictment lineup held without 

notice to or participation by the defendant’s court appointed counsel. Id. at 219-20; 
see Circuits Note: 1910-1911 Term  315-19 & nn.168-87.

294 388 U.S. 263 (1967). In Gilbert, the Court distinguished between an in-court 
identification of the defendant, and testimony of the witness to the effect that he had 
identified the defendant at a post-indictment, pretrial lineup. In the former case the 
state should be permitted to show that there was a source independent of the tainted 
lineup. In the latter case, however, the Court held that such testimony was per se 
excludable as the direct result of the illegality. Only this per se exclusionary rule 
would suffice to preserve the accused’s right to a fair trial. Id. at 271-73.

295 388 U.S. 293 (1967). In Stovall, a suspect was shown to the badly wounded 
victim in the victim’s hospital room. Id. at 295. At the time of the showup, the sus
pect was handcuffed to a police officer. Id. The Court held that Wade and Gilbert 
would not be applied retroactively. Id. at 296. The Court stated, however, that it 
remained possible to show a violation of due process in identification proceedings. Id. 
at 299. The test to be applied is whether the totality of the circumstances demonstrate 
that there was a violation of due process. Id. at 302. In Stovall itself, however, the 
showup procedure was said by the Court to be “imperative” because the victim, on 
the brink of death, was the only person who could exonerate the suspect. Id.; see 
Circuits Note: 1910-1911 Term  321-24 & nn.201-16.

296 388 U.S. at 225.
297 Id. at 226. The language of the Court was couched in terms which permit a 

broader meaning because of the Court’s concern for an accused standing alone at any 
critical stage. Id. However, a subsequent decision of the Court shows that a narrow 
reading is now preferred. See Kirby v. Illinois, 406 U.S. 682 (1972). See also notes 
310-317 infra and accompanying text.

Identifications and Confessions

IDENTIFICATION

In 1967, the impact of an identification procedure upon an accused’s 
ability to obtain a fair trial was acknowledged by the Supreme Court 
in a trilogy of cases— United States v. Wade™  Gilbert v. California,™ 
and Stovall v. Denno.™ In Wade, the Court found that the period be
tween arraignment and trial is perhaps the most critical in the criminal 
process,296 and that no accused should stand alone at such a stage.297
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The Court held that the sixth amendment right to counsel must apply 
to that stage because lack of counsel might seriously jeopardize a de
fendant’s right to a fair trial.298 The Court expressed particular con
cern that failure to provide counsel at the lineup would affect the ac
cused’s ability to exercise his right of cross-examination and to have 
effective counsel at trial.299 The Court in Wade, however, did hold 
that the Government may show by clear and convincing evidence that 
the identifications were based on a source other than the tainted lineup,300 
thereby preserving the identification for use by the prosecution.301

In Gilbert, the Court decided that testimony relating to a pretrial 
identification which was the direct result of a tainted procedure302 must 
be subject to a per se exclusionary rule.303 Stovall, however, limited 
Wade and Gilbert solely to prospective application,304 but left open the 
possibility of a retroactive due process challenge to any identification 
procedure.305 No violation of due process would exist unless identifica
tion was unnecessarily suggestive and conducive to misidentification.300

Wade, Gilbert, and Stovall delineated two avenues of assault on a 
lineup procedure occurring after the date of Wade. The challenge 
could be grounded either on the sixth amendment right of confronta
tion or on fifth or fourteenth amendment due process.307 The decisions 
were careful to set forth the consequences of a finding that a lineup was 
impermissibly suggestive, but failed to consider the nature of counsel’s

298 388 U.S. at 226.
299 Id. at 227, 231-32, 235. If suggestive circumstances result in a misidentification 

of the defendant, the passage of time is likely to strengthen the witness’ belief. The 
efforts of counsel on cross-examination will be futile. Id. at 229, 235. A possible safe
guard which could be employed by police is the recording of a lineup on video tape. 
See Comment, No Panacea: Constitutional Supervision of Eyewitness Identification, 
62 J. Crim. L.C. & P.S. 363, 372-74 (1971).

300 388 U.S. at 240. Pursuant to this “independent source” test, the Court delineated 
a number of factors which may properly be considered—(1) the witness’ opportunity 
to observe the criminal at the time of the crime, (2) discrepancies between pre-lineup 
descriptions of the suspect and the actual description of the accused, (3) any identifi
cation of another person prior to the lineup, (4) a photographic identification prior 
to the lineup, (5) any previous failure to identify the accused, and (6) the length of 
time between the encounter and the identification. Id. at 241.

301 A two-pronged inquiry consisting of an initial determination that a lineup was 
tainted and a subsequent determination regarding the possible existence of an inde
pendent source was thus established by the Court.

302 In this case witnesses testified at both the guilt and penalty stages that they had 
identified the accused at the pretrial lineup. 388 U.S. at 269-70.

303 Id. at 273.
304 388 U.S. at 296.
305 Id. at 299.
306 Id. at 301-02.
307 See notes 296-299 supra and accompanying text.
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role at the lineup308 or to describe precisely the situations to which the 
new safeguards would apply.309

The scope of Wade’s applicability remained unclear until this year 
when the Court decided Kirby v. Illinois.31° A five-to-four decision 
with no majority opinion, Kirby appears to limit Wade to its own facts,, 
and refuses its application to pre-indictment proceedings. Noting that 
this question had “severely” divided lower courts,311 the plurality stated 
that the proper stage to apply the Wade protections occurs after the 
initiation of formal judicial proceedings, since it is at this point that the 
accused finds himself involved in the complexities of criminal law.312 
The plurality suggested that the proper approach where no proceed
ings had been initiated313 is the Stovall due process attack.314 The mi
nority opinion noted that the purpose of Wade is to ensure a meaningful 
defense at trial, and that the dangers of misidentification inherent in 
lineups are as real before arrest as after the initiation of formal proceed
ings. Accordingly, the dissenters concluded that Wade should be ap
plied to all post-arrest confrontations between the Government and the 
accused.315

Both because of lack of a majority opinion316 and because of ambiguity 
in the language of the primary opinion,317 Kirby’s effect on Wade re-

308 Since the underlying concern of Wade was not the purity of the lineup as an 
end in itself, but rather the ability of counsel to make effective tactical use of these 
procedures at trial, it would seem that the appropriate role would be that of observer 
only. This analysis is supported by the fact that the Court was willing to entertain 
the use of substitute counsel at the lineup. 388 U.S. at 237; see Quinn, In the Wake of 
Wade: The Dimensions of the Eyewitness Identification Cases, 42 U. Colo. L. Rev. 135, 
149 (1970). See also notes 332-336 infra and accompanying text.

309 The Court in Wade emphasized the need to scrutinize any pretrial proceeding. 
388 U.S. at 224-27. The opinion has been viewed as notably elastic, and intended, by its 
expansive language, to anticipate further extensions. F. Graham, T he Self-Inflicted 
W ound 235 (1970). See generally Comment, Lawyers and Lineups, T1 Yale L.J. 390 
(1967).

310 406 U.S. 682 (1972).
3H Id. at 687 n.5.
312 Id. at 690.
313 Kirby concerned a stationhouse confrontation after an arrest but before indict

ment. Id. at 684.
314 Id. at 691.
315 Id. at 702-05 (Brennan, J., dissenting).
316 Justice Powell did not join the primary opinion but concurred in the result upon 

the ground that he would not “extend the Wade-Gilbert per se exclusionary rule.” 
Id. at 691 (Powell, J., concurring).

317 The plurality did not state the exact point at which the Wade protections attach. 
It appears, however, that the plurality would regard the formal proceedings as having 
begun upon the filing of formal charges, conducting of a preliminary hearing, arraign
ment, or the handing down of indictment or information. See id. at 687-90. If so, the 
Wade protections would attach whenever any of these steps had occurred.
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mains unclear. In any event, however, it would seem that Wade can 
be avoided easily by initiating identification procedures prior to arrest.

Exceptions to Right to Counsel at Identifications. Wade consis
tently has been held not to apply to situations involving an on-the-scene 
identification of a criminal suspect.318 Those identifications arise from 
the relatively swift apprehension of suspects by police and their return 
to the scene of their crime for possible identification by witnesses or 
victims. The Second Circuit, in United States ex rel. Cummings v. Zel
ker f 19 regarded such practice as necessitated by prudent police work in 
order to resolve any possible doubts police may have about the suspect’s 
innocence.320 Such procedures, if prompt, are desirable since they may 
result in the immediate release of innocent suspects.321

318 See, e.g., United States v. Hines, 455 F.2d 1317, 1327 (D.C. Cir. 1972); United 
States ex rel. Cummings v. Zelker, 455 F.2d 714, 716 (2d Cir.), cert, denied, 406 U.S. 
927 (1972); United States v. Gaines, 450 F.2d 186 (3d Cir. 1971), cert, denied, 405 U.S. 
927 (1972).

319 455 F.2d 714 (2d Cir.), cert, denied, 406 U.S. 927 (1972).
320 Id. at 716.
321 Id. The time factor in this case was approximately 30 minutes. The contention 

that the innocent will be speedily released by this procedure is central to the justifi
cation of the process. See United States v. Gaines, 450 F.2d 186, 197 (3d Cir. 1971), 
cert, denied, 405 U.S. 927 (1972); Russell v. United States, 408 F.2d 1280, 1284 (D.C. 
Cir.), cert, denied, 395 U.S. 928 (1969).

322 The justification, it must be emphasized, is not the unavailability of normal lineup 
procedures due to exigent circumstances, but rather the benefits to innocent suspects 
and to effective police work which flow from such identifications. See United States 
v. Hines, 455 F.2d 1317, 1327 (D.C. Cir. 1971).

323 See United States v. Hines, 455 F.2d 1317, 1327-29 (D.C. Cir. 1971) (30 minutes); 
United States ex rel. Cummings v. Zelker, 455 F.2d 714, 716 (2d Cir. 1972) (15 min
utes); United States v. Gaines, 450 F.2d 186, 197 (3d Cir. 1971) (30 minutes). At least 
one commentator has suggested definite limits of 15 minutes and 15 blocks if the suspect 
was on foot and 30 minutes and 30 blocks if he was in a car. See Comment, Right to 
Counsel at Scene-oj-the-Crime Identifications, 117 U. Pa. L. Rev. 916, 924 (1969).

324 Sec, e.g., United States v. Conner, 462 F.2d 296 (D.C. Cir. 1972); United States 
v. Jackson, 448 F.2d 963, 966-67 (9th Cir. 1971); United States v. Hardy, 448 F.2d 
423, 424-25 (3d Cir. 1971); United States v. Famulari, 447 F.2d 1377, 1380-81 (2d Cir. 
1971).

While there are obvious hazards in such an identification procedure 
because of the witnesses’ state of mind, the presence of police, and the 
accused’s appearance, courts nevertheless feel that the benefits of the pro
cedure outweigh the hazards.322 Time is the single most important fac
tor in determining the admissibility of such identifications. While there 
appears to be no definite time limit, the cases require prompt apprehen
sion and prompt presentation of the suspect to the witnesses.323

Another broad exception to the Wade doctrine is that of spontaneous 
confrontation.324 Such confrontations may occur between witness and
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accused outside the parameters of a planned police procedure and may 
run the gamut from a chance meeting in a hallway to a witness’ obser
vation of the accused as he is brought into court. For example, in United 
States v. Furtney™  the defendant was observed by a witness while 
standing outside the courtroom door just prior to the start of his trial. 
The Third Circuit reversed the conviction and remanded because de
fense counsel was denied the opportunity to show that the confrontation 
was intentional—an element necessary to bring the case under Wade.32Q 
In reviewing these confrontations, courts tend to regard the planned or 
unplanned nature of the confrontation as the key determinant of whether 
the identification qualifies as spontaneous,827 assuming that the identifica
tion itself was not coached.325 326 327 328

325 454 F.2d 1 (3d Cir. 1972).
326 id. at 3.
327 See Griff v. Fitzharris, 451 F.2d 151, 152-53 (9th Cir. 1971); United States v. 

Jackson, 448 F.2d 963 (9th Cir. 1971). In Jackson, the witnesses were asked to attend 
a preliminary suppression hearing and, while opposing counsel were in the adjoining 
room, saw defendants being brought in and seated at the defendant’s table. Id. at 965. 
Most of the witnesses later testified that they assumed that the persons led in were 
the accused and that some conversation passed among the witnesses as to the identity 
of those seated at counsel table. Id. The court viewed Wade as having no application 
to this sort of unplanned confrontation. Id. at 967.

328 In Jackson, the court noted that no officials made representations concerning the 
defendants. 448 F.2d at 966-67.

329 Cf. id. at 967.
330 See generally Circuits Note: 1910-1911 Term  319-21 & nn.188-200.
331 See Read, Lawyers at Lineups: Constitutional Necessity or Avoidable Extrava

gance, 17 U.C.L.A.L. Rev. 339, 362-74 (1969); Comment, supra note 309, at 396-402.

If the confrontation is unplanned and the identification spontaneous, 
the identification is almost always deemed admissible. However, where 
the prosecution has reason to know or expect that a confrontation will 
take place, a higher standard should be applied.329 Surely it is not too 
much to require the prosecution, when bringing the accused to a court 
proceeding involving identification, to take substantial precautionary 
measures to ensure that these spontaneous confrontations do not occur. If 
such precautions are not taken, the confrontation could justly be re
garded as planned and, accordingly, subjected to the rigors of Wade.

Role of Defense Counsel at Identifications. The question of the
precise duties of counsel during identification procedures is also unre
solved.330 Commentators suggest that the Court in Wade envisaged 
defense counsel’s role as essentially a passive one.331 The role of counsel 
at identifications becomes even more complicated with the introduction
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of substitute counsel.332 333 Not only the duties, but the qualifications833 of 
substitute counsel are undefined. There is some authority supporting 
the proposition that mere presence of substitute counsel, coupled with 
later availability to defense counsel, is adequate.334 *

332 See generally United States v. Wade, 388 U.S. 218, 237 (1967); Wilson v. Gaffney, 
454 F.2d 142 (10th Cir. 1972); United States v. Johnson, 452 F.2d 1363 (D.C. Cir. 1971).

333 See Wilson v. Gaffney, 454 F.2d 142, 144-45 (10th Cir. 1972) (substitute counsel 
found to be more than mere disinterested observer).

S34 ]d.
335452 F.2d 1363 (D.C. Cir. 1971). Substitute counsel, although present at the lineup, 

allegedly did not assist trial counsel by providing information regarding the lineup. 
Id. at 1366.

336 Id. at 1367; see Marshall v. United States, 436 F.2d 155, 160 n.18 (D.C. Cir. 1970). 
See also Wade v. United States, 388 U.S. 218, 237 (1967).

3 37 390 U.S. 377 (1968).
338 Id. at 383. There was no right to counsel contention. Id.
¿Mid. at 383-84. The opinion acknowledged the possible dangers of single person 

photo showups or emphasis of a particular photo. In Simmons, home snapshots of one 
defendant and group photographs of others were used. Id. at 380-82.

340 id. at 384.
341 Id. at 385.
342 In this manner the Court has contributed to the tendency to evaluate the pro

priety of an identification procedure more in terms of its ultimate correctness than by 
making a careful analysis in terms of the two-pronged test—suggestiveness of the pro
cedure and possible existence of an independent source. See Sobel, Assailing the lm-

In United States v. Johnson,™ the District of Columbia Circuit of
fered what appears to be a better approach. There the court suggested 
that the spirit of Wade, the attempt to ensure a meaningful confronta
tion at trial, might require that the Government assume the burden of 
ensuring that the substitute counsel communicate with trial counsel 
regarding the lineup proceedings.336 * 338 Otherwise Wade can be circum
vented easily in situations involving substitute counsel.

Photo-Identification Procedures. The Supreme Court has not
applied the Wade doctrine to photo-identification procedures. The 
leading decision dealing with these procedures, Simmons v. United 
States,™ was decided on due process grounds subsequent to Wade.™ 
While acknowledging the possible pitfalls inherent in photo-identifica
tion,339 the Court applied the traditional due process test of considering 
the totality of circumstances in determining whether a “procedure was 
so impermissibly suggestive as to give rise to a very substantial likelihood 
of irreparable misidentification.” 340

The Court then proceeded to evaluate the suggestability of the photo
identification procedure in terms of accuracy.341 By following this line 
of reasoning, the Court underemphasized a critical aspect of the problem 
of photo-identification—suggestiveness.342 As a result of the Supreme
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Court’s failure to deal adequately with suggestiveness, lower courts have 
been required to make necessarily subjective determinations.* * * * * 343 Since 
such a subjective standard is inappropriate, lower federal courts have 
been forced to develop their own objective standards.344

permissible Suggestion: Evolving Limitations on the Abuse of Pre-Trial Criminal
Identification Methods, 38 Brooklyn L. Rev. 261, 288-92 (1971); Note, Pre-Trial
Identification Procedures—W ade to Gilbert to Stovall: Lower Courts Bobble the Ball,
55 M inn. L. Rev. 779, 787-88 (1971); Comment, supra note 299, at 370-71. See also note
301 supra.

343  See, e.g., United States v. H o w a rd ,----F.2d —  (4th Cir. 1972) (photo of de
fendant was 90 degrees out of plane with other photos in display); United States v. 
Magnotti, 454 F.2d 1140, 1141-42 (2d Cir. 1972) (full view of defendant, mug shots 
of others); United States v. W oodring, 446 F.2d 733, 735 (10th Cir. 1971) (defendant’s 
photo taken from microfilm and printed on different stock than in display); United 
States v. Bennett, 445 F.2d 638, 640-41 (9th Cir. 1971), cert, denied, 404 U.S. 1023 
(1972).

344  See United States v. Ash, 461 F.2d 92 (D.C. Cir. 1972), cert, granted, 407 U.S. 
909 (1972) (No. 71-1255).

345 Kirby v. Illinois, however, weakens an analysis relying simply on the critical 
stage language of Wade. See Kirby v. Illinois, 406 U.S. 682 (1972). The Kirby Court 
indicated that no stage prior to formal proceedings could be critical. Id. at 690; see 
notes 310-317 supra and accompanying text.

346  See, e.g., United States ex rel. Reed v. Anderson, 461 F.2d 739 (3d Cir. 1972); 
United States v. Maxwell, 456 F.2d 1053, 1054 (10th Cir. 1972); United States v. Long, 
449 F.2d 288, 301-02 (8th Cir. 1971); United States v. Faulkner, 447 F.2d 869, 871 
(9th Cir. 1971), cert, denied, 405 U.S. 926 (1972); United States v. Gill, 445 F.2d 1094, 
1095-96 (5th Cir. 1972).

3 4 î 461 F.2d 92 (D.C. Cir. 1972), cert, granted, 407 U.S. 909 (1972) (No. 71-1255).
343 Id. at 97-98.
349 See id. at 98.
350 Id. While the Government had ample opportunity to display Ash in a regular 

corporeal lineup, the photos were shown just a day before the trial—long after Ash was 
taken into custody. Id. at 99, 102. There is indication that the majority viewed with

Right to Counsel at Photo-Identifications. A simple method of
imposing an objective standard upon photo-identification procedures 
would be to extend the requirements of Wade to those situations. The 
potential injury to a defendant’s ability to obtain a fair trial is just as 
serious at photo-identification as at a lineup.345

Extension of the Wade doctrine has been advanced repeatedly in the 
lower courts and has encountered nearly universal rejection.346 This 
term, however, in United States v. Ash,347 the District of Columbia 
Circuit extended the right of counsel to certain types of photo-identifi
cation sessions. The photos in Ash were shown under circumstances that 
could have furnished grounds for reversal because of denial of due 
process,348 but the court failed to rely on that ground, apparently be
cause of an incomplete record.349 Instead the conviction was reversed for 
failure to provide counsel at the photo-identification session.350 The
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majority, aware that most courts have refused to extend ITWe,351 nev
ertheless concluded that the sounder rule required Wade to be applied 
to photo-identifications, subject to certain exceptions.352

On the same day that Ash was decided, the District of Columbia Cir
cuit limited its extension of Wade in United States v. Brown.353 In 
Brown, the court held that defense counsel is not required to be present 
at a photo-identification session between the prosecutor and one of his 
witnesses when the photo depicts a lineup at which defense counsel was 
present.354 Because counsel had been present at the lineup, and because 
the lineup was fair, the court reasoned that a picture of that lineup 
would also be fair.355 The important question was thus whether Wade 
mandated the presence of counsel at the viewing of the lineup photo.356 
The court held that the record did not reveal any circumstances neces
sitating that result; the session could be reconstructed easily, and cross- 
examination would protect against the possibility of suggestive presen
tation.357 The holding in Brown, therefore, leaves the precise scope of 
Ash unclear.

In a later development, the Third Circuit overruled its previous re
quirement that counsel be present at photo-identification sessions. In 
United States ex rel. Reed v. Anders on,358 the court reversed its rule 
enunciated in 1970 in United States v. Zeiler.359

Impermissible Suggestion and Independent Source. The Su
preme Court’s language in Wade, Stovall, and Simmons3™ indicates the 

suspicion the failure to use a lineup and may have construed it simply as an attempt 
to avoid the impact of Wade. See id. at 102-03.

351 Id. at 99.
352 Id. at 100. The opinion noted the possibilities of mistake, and the tendency for 

an identification, once made, to become “frozen.” The court further noted that photo 
identification sessions where defendant was not even present were even harder to 
reconstruct than lineups. Id. The court observed, however, that some photo-identifica
tion sessions, particularly those in the preliminary investigation, were clearly not 
critical stages. Id. at 101-02.

353 461 F.2d 134 (D.C. Cir. 1972) (en banc).
354 Id. at 141. The lineup took place on November 4, 1969, and no identification was 

made by the witness. The witness stated that the lighting at the lineup made discern
ment of features impossible, and asked to see the lineup photo. She was shown the 
photo during the course of a pretrial interview in the prosecutor’s office on May 19, 
1970, at which time she made an identification without prompting. Id. at 137.

855 Id. at 141.
356 Id.
357 Id. at 141-42.
858 461 F.2d 739, 745 (3d Cir. 1972) (en banc).
359 427 F.2d 1305, 1307 (3d Cir. 1970).
360 See Simmons v. United States, 390 U.S. 377, 384 (1968); Stovall v. Denno, 388 

U.S. 293, 302 (1967); United States v. Wade, 388 U.S. 218, 240-41 (1967).
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critical importance of the concepts of impermissible suggestion and inde
pendent source in resolving questions regarding identification pro
cedures. The very nature of these concepts makes it difficult to estab
lish authoritative general rules,361 but an analysis of the cases reveals 
certain broad guidelines used by courts in making determinations.

361 See F. Graham, supra note 309, at 240-41. See generally Sobel, supra note 342; 
Circuits Note: 1910-1971 Term  324-26 & nn.217-27.

3 6 2 See, e.g., Bueno v. Beto, 458 F.2d 457, 460 & n.l (5th Cir. 1972); Allen v. Moore, 
453 F.2d 970, 974-75 (1st Cir. 1972); United States ex rel. Penachio v. Kropp, 448 F.2d 
110, 112-13 (6th Cir. 1971). This misuse has not gone unnoticed. See Note, supra note 
342, at 783-87; Comment, supra note 299, at 370.

363 448 F.2d 110 (6th Cir. 1971). Since the convictions at issue antedated Wade, only 
the due process challenge was available.

Id. at 113. The fourth man in the lineup was a fellow police officer.
365 The court placed great reliance on the fact that the witness was a trained and 

experienced police officer, that the day was bright and sunny, and that the officer 
recorded detailed descriptions of the men immediately after their escape. Id. at 112-13.

366 See United States v. Wade, 388 U.S. 218, 241 (1967).
367 See id. at 240-41. But cf. Foster v. California, 394 U.S. 440, 444, 445-46 (1969) 

(Black, J., dissenting). The confusion in lower courts may result from language in 
other cases which requires that a successful due process challenge to an identification 
procedure show that the procedure was so impermissibly suggestive as to give rise to 
a substantial likelihood of irreparable misidentification. See Simmons v. United States, 
390 U.S. 377, 384 (1968); Stovall v. Denno, 388 U.S. 293, 302 (1967). The substantial 
likelihood language seems to put the correctness of the identification itself at issue and 
leaves room for the courts to import independent source factors into the determination 
of suggestiveness. See United States v. Rogers, 455 F.2d 407 (5th Cir. 1972); United 
States v. Threatt, 445 F.2d 625 (5th Cir. 1971).

368447 p.2d 993 (3d Cir. 1971).

The inquiry into the suggestiveness of an identification procedure 
frequently is handled improperly by lower courts. Often, factors re
lating to suggestiveness and factors appropriate to a determination of 
independent source are not distinguished clearly.362 The tendency to 
use an identification’s probable accuracy as an index of its acceptability 
is illustrated in United States ex rel. ldenachio v. Kropp,363 where three 
suspects were identified from a four-man lineup by two witnesses, one 
of whom was a police officer acquainted with the fourth and last man 
in the lineup.364 In holding that the police officer-witness had not taken 
part in an impermissibly suggestive lineup, the Sixth Circuit relied on 
factors365 which should be considered only in determining independent 
source, not in resolving the question of the lineup’s suggestiveness.366

The approach originally contemplated by the Supreme Court in Wade 
is more appropriately a two-pronged inquiry.367 Thus, in United States 
v. Zeiler,368 the Third Circuit discussed the various circumstances sur
rounding the photo-identification session itself, found them inoffensive, 
and then proceeded to declare that the witnesses also had an independent
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basis for their identification.369 This two-pronged analysis is preferable 
since the other approach makes it difficult or impossible to establish im
permissible suggestion, even under the most unfair circumstances, where 
there is a probability that the identification is, in fact, correct.

Assuming the two-pronged inquiry is used, attention must be turned 
to the circumstances which constitute impermissible suggestion. The 
showup, an identification procedure in which only the suspect is viewed, 
is almost per se suggestive. The Supreme Court has stated that such a 
procedure is fraught with danger,370 but has permitted its use where the 
existing circumstances outweigh the dangers.371 The lower courts, how
ever, do not seem to question whether the showup itself was justified, 
but rather restrict their inquiry to whether the showup was conducted 
without any additional suggestiveness.372 Thus, in Sewell v. Cardwell,373 
witnesses seated in a police station were asked to observe the accused 
being escorted across an adjoining parking lot.374 The Sixth Circuit 
found no suggestive elements present.375

This approach ignores the grave dangers inherent in any showup; the 
approach of the Court in Stovall, requiring compelling circumstances 
to justify a showup,376 is clearly more sound. The totality of the cir
cumstances rule should be applied somewhat differently to a showup 
than to other identification procedures. In reviewing a showup, the trial 
court should begin its fact finding by considering the justification for 
using the showup in place of other identification procedures.377

369 Id. at 995-97.
370 See Stovall v. Denno, 388 U.S. 293 (1967); cf. Simmons v. United States, 

390 U.S. 377, 383 (1968). The Court is not alone in this perception. See Roper v. Beto, 
454 F.2d 499, 502 (5th Cir. 1971); United States ex rel. Valentine v. Zelker, 446 F.2d 
857, 858 (2d Cir. 1971).

371 In Stovall, the Court held the viewing of the accused alone in the victim’s hospital 
room “imperative” because of the victim’s condition. 388 U.S. at 302. Lower courts, 
however, have not required such compelling circumstances. See Roper v. Beto, 454 
F.2d 499, 502 (5th Cir. 1971) (rape victim had nervous reaction to assailant); Sewell 
v. Cardwell, 454 F.2d 177, 180 (6th Cir. 1971) (no exigent circumstances).

372 See United States v. Wilkerson, 456 F.2d 57, 59-60 (6th Cir. 1972); Roper v. Beto, 
454 F.2d 499, 502 (5th Cir. 1971).

373 454 F.2d 177 (6th Cir. 1972).
374 a t 178. It is not stated whether the escort was in uniform, but the opinion 

states that the witnesses saw a “policeman” walking with the suspect—an indication that 
he was in uniform. Identification was immediate. Id.

375 Id. at 180. The court in Sewell apparently did not give consideration to the idea 
that the showup was suggestive per se.

376 See Stovall v. Denno, 388 U.S. 293, 302 (1967).
377 See United States v. Luck, 447 F.2d 1333 (6th Cir. 1971) (pretrial showup identifi

cation inadmissible). See also United States ex rel. Rivera v. McKendrick, 448 F.2d 30, 
32 (2d Cir. 1971).
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Cases decided this term indicate that an attempt to establish imper
missible suggestion is not looked upon with favor.378 The totality o f 
the circumstances test has been applied to identification procedures379 
or to some aspect of the surrounding circumstances380 which could result 
in an unfair procedure.381 Immediate or inevitable prejudice must be 
shown if the procedure is to be considered impermissibly suggestive.382 
This more objective requirement of prejudice seems inevitable where 
courts are asked to make completely subjective decisions.

3 7 8 See, e.g., United States v. Wilkerson (Jan), 456 F.2d 57, 60 (6th Cir. 1972) (wit
nesses observe suspects during voir dire)', United States v. Wilkerson (Clarence), 453 
F.2d 657, 659 (8th Cir.), cert, denied, 405 U.S. 1071 (1972) (three of six in lineup do 
not resemble defendant); United States v. Holmes, 452 F.2d 249, 265-66 (7th Cir. 1971), 
cert, denied, 405 U.S. 1016 (1972) (witness placed in cell with suspects and possibly 
others); United States v. Hardy, 448 F.2d 423, 424-25 (3d Cir. 1971).

379 See United States v. Wilkerson (Clarence), 453 F.2d 657, 660 (8th Cir.), cert, 
denied, 405 U.S. 1071 (1972). The Eighth Circuit, in a terse opinion, found that a six- 
man lineup was fair even though three men in the lineup allegedly did not resemble 
defendant. Id. at 659.

380See United States v. Wilkerson (Jan), 456 F.2d 57, 60 (6th Cir. 1972). In Wilker
son, the witnesses denied coaching or communication among themselves and the court 
concluded that there was no unfairness although it clearly disapproved the procedure in 
the case. Id. See also United States v. King, 461 F.2d 152, 154-55 (D.C. Cir. 1972) (long 
lapse of time between crime and photo session held not impermissible suggestion).

3 81  See, e.g., United States v. Bell, 457 F.2d 1231, 1235 (5th Cir. 1972) (use of full- 
length photo of defendant with bust shots of others not suggestive); United States v. 
Magnotti, 454 F.2d 1140, 1141-42 (2d Cir. 1972) (full view of defendant with mug shots 
of others not suggestive); United States v. Schoore, 449 F.2d 348, 349 (9th Cir. 1971) 
(no undue suggestion where display contained at least two persons of defendant’s 
nationality); United States v. W oodring, 446 F.2d 733, 735 (10th Cir. 1971) (no sug
gestion where defendant’s photo was sole non-glossy print); United States v. Bennett, 
445 F.2d 638, 640 (9th Cir. 1971) (no suggestion where defendant’s was only photo in 
123 which was single view).

382 Compare United States v. Ash, 461 F.2d 92 (D.C. Cir. 1972), cert, granted, 407 
U.S. 909 (1972) (No. 71-1255) and United States v. Luck, 447 F.2d 1333, 1336 (6th Cir. 
1971) with United States v. Brown, 461 F.2d 134 (D.C. Cir. 1972) and Sewell v. Cardwell, 
454 F.2d 177, 180 (6th Cir. 1972).

383 See note 300 supra and accompanying text.
384 See Perry v. Texas, 456 F.2d 879, 881 (5th Cir. 1972) (good lighting during 

robbery); W ard v. Wainwright, 450 F.2d 409, 412 (5th Cir. 1971) (street lights pro
vided good view).

385 See, e.g., United States v. Lee, 459 F.2d 1365, 1367 (D.C. Cir. 1972) (five to ten

If an identification procedure is found to be impermissibly sugges
tive, the district court must then determine whether an independent 
source exists. It is during this determination that the factors listed in 
Wade become significant.383 The single most important factor relied 
upon by lower courts is the witness’ opportunity to view the defendant. 
Therefore, the inquiry is directed at the lighting,384 the length of the 
viewing period,385 and the opportunity to view.386 Unfortunately, courts
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have occasionally been content to rely solely on statements of the wit
nesses that their identification at trial proceeded from an independent 
source.387 This is clearly not a sufficient inquiry.388 The circumstances 
should always be explored in such cases to ensure a just result.

Confessions

Informing Defendants of Their Rights Prior to a Confession. In
1966, the Supreme Court replaced the traditional voluntariness standard 
of confession admissibility389 with a new rule announced in Miranda v. 
Arizona.5™ Miranda established certain procedural safeguards which 
made the test of admissibility more objective.391 Any confession ob
tained without the use of these safeguards was deemed inadmissible.392 
The Court’s purpose was to protect suspects under custodial interroga
tion from the disadvantages which had always accompanied such inter
rogation393 and thereby preserve the fifth amendment privilege against 
self-incrimination. The possibility of further experimentation, however, 
was carefully preserved by the Court.394

Miranda has spawned much controversy,395 but only recently has the 
------------------ £------.---------------------------—---- ----------------------------------------------------------- 
minute view in liquor store robbery); United States v. Butler, 455 F.2d 1338, 1339 
(D.C. Cir. 1971) (30 minutes during bus ride); United States v. Archie, 452 F.2d 897, 
898 (3d Cir. 1971) (five minute view).

386 See, e.g., Cannon v. Sigler, — F.2d — (8th Cir. 1972) (full face view from 20 
feet); United States v. McQueen, 458 F.2d 1049, 1051 (3d Cir. 1972) (unobstructed 
view from short distance); Allen v. Moore, 453 F.2d 970, 972, 975 (1st Cir. 1972) (no 
masks during lengthy bank robbery just prior to which suspects had transacted legiti
mate business in the bank).

387 See United States v. Patterson, 447 F.2d 424, 427 (10th Cir. 1971); United States 
v. Green, 446 F.2d 1169, 1173-74 (5th Cir. 1971).

388 If such testimony will suffice, it would seem that only a direct admission by a 
witness that the in-court identification was based on a tainted procedure would negate 
the independent source. See generally United States ex rel. W oodard v. New Jersey, 
— F.2d — (3d Cir. 1972) (witness admitted identification based on improper show- 
up).

389 Bram v. United States, 168 U.S. 532, 542-43 (1897) (fifth amendment due process); 
see Malloy v. Hogan, 378 U.S. 1 (1964) (application of fifth amendment to the 
states).

390 384 U.S. 436 (1966). See generally Circuits Note: 1910-1911 Term  327-28 & 
nn.234-39.

391 “The accused is to be warned that he has a right to remain silent, that any state
ment he makes may be used as evidence against him, and that he has a right to the 
presence of an attorney, either retained or appointed.” 384 U.S. at 444.

392 Id.
393 Id. at 445.
394 Id. at 467. Any other solutions, in order to be constitutionally acceptable, must 

be at least as effective as the Miranda safeguards. Id.
395 See F. G raham, supra note 309, at 7; F. Inbau & J. Reid, Criminal Interrogations 

and Confessions 1-3 (2d ed. 1967).
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criticism moved the Court. In 1971, in Harris v. New York,™ the 
Court held that, while statements made without the Miranda warnings 
were inadmissible in the prosecution’s case-in-chief, they could be used 
for impeachment purposes.396 397 The Court feared that to rule otherwise 
would permit a defendant to use the right to have his confessions ex
cluded as a shield for perjury.398

396  401 U.S. 222 (1971). In Harris, there was no claim of coercion or that the state
ments were involuntary. Id. at 223-24.

397 Id. at 225. Harris, of course, would only apply if the defendant himself took the 
stand.

393  Id. The reaction by commentators has been hostile, primarily because they believe 
that the rationale of Miranda has been undermined. See The Supreme Court, 1910 
Term, 85 H arv. L. Rev. 3, 44-53 (1971); Note, Harris v. New York: The Exclusionary 
Rule v. Perjurious Testimony, 33 U. P irr. L. Rev. 135 (1971).

399 384 U.S. at 444.
400 See United States v. Welch, 455 F.2d 211, 213 (2d Cir. 1972) (Miranda held in

applicable to arrests for United States offenses made by foreign authorities in foreign 
country even though United States officers were present). See generally Circuits Note: 
1970'1911 Term  329-30 & nn.240-54.

401 455 F.2d 932 (5th Cir. 1972).
402 Id. at 933. The court felt that Miranda might actually impede the probation 

process. Protection of the probationer, however, would seem to call for at least a 
limited application of Miranda in a revocation proceeding. See Comment, Rights of 
Probationers—Specifically Concerning Revocation of Probation: Does the Miranda 
Warning Apply?, 23 Baylor L. Rev. 431, 442-44 (1971); cf. United States v. Cassell, 
452 F.2d 533, 540 (7th Cir. 1971).

403 United States v. Sadler, 458 F.2d 906 (10th Cir. 1972).
404 See United States v. Leal, 460 F.2d 385 (9th Cir. 1972).
405 See Virgin Islands v. Malone, 457 F.2d 548, 549 (3d Cir. 1972) (subsequent con-

When a Defendant Must be Informed of His Rights. By its
terms, Miranda applies to custodial interrogation, defined as “ques
tioning initiated by law enforcement officers after a person has been 
taken into custody or otherwise deprived of his freedom of action in 
any significant way.” 399 Determining the scope of “custodial interroga
tion” has often posed problems for lower courts, although some clear
cut situations do exist.400 For example, this term the Fifth Circuit, in 
United States v. Johnson,401 refused to apply Miranda to probation 
revocation proceedings on the ground that such a proceeding was not 
adversary in nature, but was more related to the probationer’s rehabilita
tion.402 The applicability of Miranda also has been denied where the 
situation amounted only to the fact-finding stage of an investigation,403 
or where statements were volunteered to the police.404 The”'courts have 
held, furthermore, that where confessions were obtained only after 
Miranda warnings were given, it is irrelevant that some interrogation 
was conducted prior to the warnings.405
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Most frequently, however, questions regarding the applicability 
of Miranda have revolved around the custody issue. Appellate courts 
seem to require formal custody and are reluctant to apply Miranda to 
situations where the suspect subjectively feels pressured because of the 
surrounding circumstances.* * * 406 The courts’ reluctance to exclude highly 
probative admissions is understandable where the accused seeks to escape 
the effect of statements made by him to officers investigating a crime, 
particularly when he claims to be the victim but is actually the perpe
trator.407 Courts are also wary of excluding admissions where the in
terviews were attended voluntarily by the defendant having knowledge 
that a suspect was currently under investigation,408 or where there was 
in fact no interrogation.409

fession held not the product of pre-warning custody); cf. Strickland v. United States,
447 F.2d 1341 (5th Cir. 1971) (no evidence acquired from or admissions made at in
terrogation used at trial).

406 See, e.g., United States v. Hall, 459 F.2d 454 (2d Cir. 1972) (grounds for suspicion 
before interrogation); United States v. Belperio, 452 F.2d 389, 390 (9th Cir. 1971) (after 
stop of parolee’s car for deficient lights, shotgun sitting openly on seat found to have 
illegal short barrel when measured); United States v. Cowley, 452 F.2d 243, 245-46 
(10th Cir. 1971) (officers called to domestic dispute saw defendant throw away gun 
which he admitted, before arrest, was his).

401 See United States v. Thompson, 463 F.2d 1258, 1259 (D.C. Cir. 1972); United 
States v. Cobb, 449 F.2d 1145, 1146-47 (D.C. Cir. 1971).

4os See United States v. Austin, 448 F.2d 399, 401 (9th Cir. 1971); United States v. 
Bradley, 447 F.2d 224, 226 (2d Cir. 1971), cert, denied, 404 U.S. 947 (1972).

409 See United States v. Cecil, 457 F.2d 1178, 1181 (8th Cir. 1972) (defendant testified 
at another criminal trial where his presence was voluntary, and his statements were used 
against him); United States v. Sanchez, 449 F.2d 204, 209 (5th Cir. 1971) (inculpatory 
statement volunteered by defendant upon overhearing remark of police officer regard
ing quantity of marijuana seized).

410 See Duke, Prosecutions for Attempts to Evade Income Tax: A  Discordant View 
of a Procedural Hybrid, 76 Yale L.J. 1, 35-36 (1966); Note, Fifth Amendment Right to 
Counsel in Federal Income Tax Investigations, 19 Stan. L. Rev. 1014, 1017 (1967).

411 See Note, supra note 410, at 1019-21. The Supreme Court has not been helpful in 
tax cases, holding only that Miranda would apply in custodial interrogations where tax 
matters are involved. See Mathis v. United States, 391 U.S. 1, 4 (1968).

412458 F.2d 759 (D.C. Cir. 1971), petition for cert, filed, 40 U.S.L.W. 3523 (U.S. May 
2, 1972) (No. 71-1358).

There are instances, however, in which, although there is no formal 
custody, the safeguards of the fifth amendment would seem to demand 
that warnings be given in the course of interrogation. The difficulties 
which may result where no warnings are given are manifest in tax in
vestigation cases. During a tax investigation, which often begins as 
a civil case,410 the person under investigation makes many of his books 
and records available to the investigating officers, material which might 
otherwise be privileged.411 The District of Columbia Circuit, in United 
States v. Stamp*12 held, in accordance with the general view, that
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Miranda warnings were not required at the outset of every civil tax audit, 
but only when physical or mental coercion exists.413 The Eighth Cir
cuit, in United States v. Hiken,414 refused to apply Miranda, relying 
primarily on the fact that the suspect was not in custody;415 the Third 
Circuit reached a similar result in United States v. Nemetz,416 applying 
the voluntariness test.417 Apparently, confusion in this area of the law 
is widespread, but the rule of the District of Columbia Circuit, empha
sizing the prevention of coercive circumstances, seems more in accord 
with the rationale of Miranda.

Waiver of Miranda Rights. The Supreme Court stated in Mi
randa that the rights and safeguards outlined in that case could be waived 
by the accused.418 Although the Court declared expressly that waiver 
must be knowing, intelligent, and voluntary,419 the issue of waiver is a 
frequently litigated matter.

A waiver need not be written,420 signed,421 or expressly stated422 to 
be effective. Failure to sign a waiver may be significant, however, if 
that fact shows clear intent to exercise one’s rights under Miranda. In 
United States v. Ramos,423 the Fifth Circuit held that defendants’ refusal 
to sign a waiver form should have terminated the interrogation. Subse
quent exculpatory statements, elicited upon continued interrogation, 
were thus held inadmissible since they were not volunteered but were 
the fruits of further interrogation.424

413  Id. at 780-81. The court also felt that Miranda warnings would be more helpful 
if applied selectively in such investigations since indiscriminate application from the 
outset would not put the suspect on his guard. See id. at 780; Duke, supra note 410, 
at 39.

414 458 F.2d 24 (8th Cir. 1972), petition for cert, filed, 40 U.S.L.W. 3523 (U.S. May 2, 
1972) (No. 71-1387).

415 Id. at 26.
416 450 F.2d 924 (3d Cir. 1971), eeri. denied, 405 U.S. 988 (1972).
417 Id. at 926; see United States v. Ramantanin, 450 F.2d 670, 672 (4th Cir. 1971).
418 384 U.S. at 444. See generally Circuits Note: 1910-1911 Term  331-33 & nn.255-69.
419 384 U.S. at 444. In a further effort to protect the accused from heavy pressures to 

waive his rights, the Court provided that, at any point in the questioning, the accused 
could obtain a lawyer or terminate the interrogation altogether. Id. at 444-45.

420See United States v. Speaks, 453 F,2d 966, 969 (1st Cir.), cert, denied, 405 U.S. 
1071 (1972) (oral waiver held effective).

421 See United States v. Ellis, 457 F.2d 1204, 1207 (8th Cir. 1972); United States v. 
Stevens, 445 F.2d 304, 305 (6th Cir. 1971) (per curiam), cert, denied, 404 U.S. 945 
(1972).

422 Hughes v. Swenson, 452 F.2d 866, 867 (8th Cir. 1971) (failure to exercise rights 
after effective warning is sufficient to show waiver).

423 448 F.2d 398 (5th Cir. 1971) (per curiam).
424 id. at 399.
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It is unclear when refusal to sign a waiver should be construed as 
the defendant’s intent to take advantage of Miranda. In United States 
v. Ellis*25 the Eighth Circuit held that refusal to sign a waiver is only 
one factor to be considered in determining whether a suspect has waived 
his rights and does not necessarily preclude a finding that he has effec
tively waived his right to counsel.425 426 If the refusal to sign does indicate 
an intent to exercise Miranda protections, the agent should not be per
mitted to continue the interrogation. On the other hand, it seems un
reasonable to require a law enforcement officer who has given the warn
ings and who does not force the interrogation to lose the benefits of 
statements which were in fact voluntarily given.427

425 457 F.2d 1204, 1205-06 (8th Cir. 1972). See also United States v. Rockman, — 
F.2d — (6th Cir. 1972) (per curiam).

426457 F.2d at 1207.
427 The key point is, of course, whether the Miranda warnings were in fact under

stood by the suspect, thus assuring a knowing and intelligent waiver. Courts seldom 
inquire into the subjective understanding of the accused when the formal requirements 
of Miranda have been met. See id. at 1206-07 (request by agent to continue conversa
tion after suspects refused to waive rights); United States v. Kress, 446 F.2d 358, 362 
(9th Cir. 1971) (suspect saw, read, and was fully advised of rights). See generally 
Comment, Waiver of Rights in Police Interrogation: Miranda in the Lower Courts, 36 
U. Chi. L. Rev. 413, 444-45 (1969). The failure to explore the subjective understanding 
of the accused is lamentable in the face of indications that the police tend to give 
warnings in an incomplete or perfunctory manner. See Note, Interrogation in N ew  
Haven: The Impact of Miranda, 76 Yale L.J. 1519, 1550 (1967).

428 455 F.2d 1142 (5th Cir. 1972).
2̂9 Id. at 1146.

430See United States v. Glasgow, 451 F.2d 557, 558 (9th Cir. 1971) (per curiam).
431 See United States v. Ritter, 456 F.2d 178, 179 (10th Cir. 1972) (employment prob

lems, poor family background, emotional instability, psychiatric treatment, fear of 
policemen, exhaustion, and hunger when apprehended).

432 See United States v. White, 451 F.2d 696, 700-01 (5th Cir. 1971), cert, denied, 
404 U.S. 998 (1972); Cotton v. United States, 446 F.2d 107, 110 (8th Cir. 1971).

Where mental capacity precludes knowing and intelligent waiver, a 
confession will be inadmissible regardless of whether an accused was 
advised of his rights. In Cooper v. Griffin*2* the Fifth Circuit held that 
there could have been no knowing and intelligent waiver where two 
extremely retarded brothers, one suffering from a gunshot wound and 
the other being questioned for 12 hours, signed a waiver after being 
warned of their rights.429 Some circumstances, such as previous experi
ence with the criminal process, may negate the effect of inferior mental 
capacity.430 Courts, moreover, seem reluctant to accept grounds of 
diminished capacity other than low intelligence,431 and require a rather 
substantial showing even of low intelligence.432 As a result, the defense 
is required to make an extremely strong showing in order to convince
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a court that an alleged waiver of rights was involuntary.433 This under
mines Miranda, which placed the burden on the Government to show a 
knowing and intelligent waiver.434

A frequent contention is that the waiver was made involuntarily 
because the defendant was improperly pressured. In cases of the most 
commonly alleged coercion—psychological in nature—the predominant 
issues are whether the accused was threatened with illegitimate action435 
and whether the police made an improper promise which might have 
induced a suspect to confess.436 Regardless of possible pressures, how
ever, courts rarely sustain requests to suppress a confession where the 
statement in question is the result of a conversation with the authorities 
entered into voluntarily by the accused.437 In most cases this is a sound 
rule, but all the circumstances should be taken into account where they 
may have had some impact on the decision to make admissions.438

Another possible objection to a waiver and subsequent statement 
involves the nature of the arrest439 or the adequacy of the warning.440 
The Supreme Court has stated that a confession obtained after an illegal

•433 In addition, even where there is evidence of a violation of Miranda the courts 
have not always been ready to invoke the sanctions provided. See Ailsworth v. United 
States, 448 F.2d 439 (9th Cir. 1971) (warnings admittedly inadequate under Miranda 
but, considering unusual facts, introduction of the statement not reversible error).

4 3 4  384 U.S. at 475. Since this burden is placed on the Government, one would expect 
the prosecution to show adequate intelligence and understanding. Instead, the defense 
seems required to show the contrary.

435 See United States v. Tafoya, 459 F.2d 424, 426-27 (10th Cir. 1972) (alleged threat 
to arrest relatives); United States v. Scogin, 459 F.2d 182, 184 (8th Cir. 1972).

4 3 6 See, e.g., United States v. Dowdy, 455 F.2d 1253, 1255 (10th Cir. 1972) (alleged 
promise of leniency); Daniels v. Nelson, 453 F.2d 340, 341-42 (9th Cir. 1972) (confes
sion resulting from alleged promise to release family from custody); Dorton v. United 
States, 447 F.2d 401, 403 (10th Cir. 1971) (allegation that release of another suspect 
promised in return for cooperation).

437 See, e.g., United States v. Scogin, 459 F.2d 182, 184 (8th Cir. 1972) (questions 
answered after unsuccessful attempt to contact attorney); United States v. Howell, 
447 F.2d 1114, 1116 (2d Cir. 1971) (statements made to officer during car ride); 
Langlois v. Wainwright, 445 F.2d 836, 837 (5th Cir. 1971) (defendant voluntarily con
fessed in response to minister’s visit after Miranda warnings given).

438 See United States v. Robinson, 459 F.2d 1164, 1166-68 (D.C. Cir. 1972) (per 
curiam) (statement to trial judge admitting guilt, even if not a mere slip of the tongue, 
inadmissible in absence of evidence showing intent to waive right to remain silent).

433 See United States v. Fallon, 457 F.2d 15, 17-18 (10th Cir. 1972); Tasby v. United 
States, 451 F.2d 394, 398 (8th Cir. 1971), cert, denied, 406 U.S. 922 (1972).

4 4 3 See United States v. Chapman, 448 F.2d 1381, 1386-87 (3d Cir. 1971), cert, denied, 
Overton v. United States, 405 U.S. 929 (1972) (alleged failure to advise defendant of his 
right to terminate the interrogation at any tim e); United States v. Parker, 446 F.2d 892, 
893 (5th Cir. 1971) (per curiam) (dispute over whether FBI agents informed suspect 
of his righ t).
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arrest may in some circumstances be tainted.441 The confession com
plained of, however, must be directly connected to the illegal arrest.442 
The same type of connection is required between an allegedly inadequate 
warning of rights and the confession. For example, in United States 
v. Parker443 the Fifth Circuit held that, even though the initial warnings 
given by FBI agents may have been inadequate, the defendant’s state
ments were admissible because they were not made until after he re
ceived a sufficient warning from a United States Commissioner.444

It is possible for an accused to waive Miranda rights by his actions at 
trial. If defense counsel fails to object to allegedly coerced statements 
made at trial,445 or fails to raise the issue of voluntariness at trial,446 the 
defendant cannot raise the objection on appeal.

The Voluntariness Test. Federal appellate courts this term had
occasion to determine a number of pre-Miranda challenges to confes
sions. Since Miranda is not retroactive,447 the voluntariness test was 
applicable in those cases. However, the test is similar to the one involved 
in cases of alleged waiver of Miranda rights because both situations re
quire essentially the same elements—a free and uncoerced decision to 
speak.448 The voluntariness test requires an evaluation by the court of 
the totality of the circumstances surrounding the confession and is by 
no means a simple task.449

Pursuant to a mandate by the Supreme Court, a separate hearing must 
be conducted when the voluntariness issue is raised at trial,450 but it is 
not necessary that the hearing produce a written opinion or formal find
ings of fact.451 In reviewing state trial proceedings, the state court deci
sion will not be reviewed if the merits of the dispute were resolved by

4 41  See W ong Sun v. U nited States, 371 U.S. 471, 484-87 (1963).
4 4 2  See United States v. Fallon, 457 F.2d 15, 19 (10th Cir. 1972). Fallon read W o n g  

Sun to require that the confession be attributable to  the arrest and tha t there be no in
tervening act of free will sufficient to overcome the taint. M ore than a but-for factual 
connection is required. H ere the original detention was not, in fact, an arrest but a 
mere investigation. Id. at 17-20.

443 446 F.2d 892 (5th Cir. 1971).
444 Id. at 893. See also United States v. Chapman, 448 F.2d 1381 (3d Cir. 1971).
445 United States v. Gomez, 457 F.2d 593, 594-95 (4th Cir. 1972).
446 Randall v. United States, 454 F.2d 1132, 1135-36 (5th Cir. 1972).
447 See Johnson v. N ew  Jersey, 384 U.S. 719, 721 (1966).
448 See notes 420-445 supra and accom panying text.
449 See Columbe v. Connecticut, 367 U.S. 568, 587-606 (1961); 3 J. W igmore, E vi

dence § 826 (J. Chadbourn rev. ed. 1970). See also Kamisar, W hat is an “Involuntary” 
Concession, 17 R utgers L. Rev. 728 (1963).

450 See Jackson v. Denno, 378 U.S. 368, 391-95 (1964).
451 See Sims v. Georgia, 385 U.S. 538, 544 (1967); Erving v. Sigler, 453 F.2d 843, 846 

(8th Cir. 1972).
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adequate development of the facts, if its determination is supported by 
the record, and if there is no allegation of newly discovered evidence.452 
If there is any doubt that constitutional standards were properly fol
lowed in the state court, the federal court may hold its own hearing 
regardless of the state court’s resolution of this issue.453 It is necessary, 
however, that a defendant object to the voluntariness of his confession 
at trial if he is to have the benefit of a separate hearing on the issue.454 
A defendant may, of course, elect to attack the trial court’s determina
tion as simply erroneous; but, as pointed out by the Eighth Circuit in 
Fugate v. Gaffney,455 such a contention must be established by clear 
and convincing evidence.456 457

4 5 2 See Townsend v. Sain, 372 U.S. 293, 313-18 (1963); United States ex rel. Brown 
v. Rundle, 450 F.2d 517, 519 (3d Cir. 1972). The standard regarding new evidence is 
apparently rather high. See United States ex rel. Townsend v. Twomey, 452 F.2d 350, 
353-57 (7th Cir. 1971).

453 See Mancusi v. United States ex rel. Clayton, 454 F.2d 454, 456 (2d Cir. 1972). 
The voluntariness question is one of law, or at most fact and law, not of mere fact. Id.

454 See Miller v. Cardwell, 448 F.2d 186, 195-96 (6th Cir. 1971); United States ex rel. 
Lewis v. Pate, 445 F.2d 506, 508 (7th Cir. 1971). It is also possible to lose the right to a 
separate hearing by means of a strategic waiver at trial. See United States ex rel. Cruz 
v. LaVallee, 448 F.2d 671, 673, 676 (2d Cir. 1971), cert, denied, 406 U.S. 958 (1972) 
(conduct at trial showed decision to forego state procedures for questioning volun
tariness of confession).

455453 F.2d 362 (8th Cir. 1971) (per curiam).
456 Id. at 364-65; see Coursey v. Beto, 455 F.2d 474, 475-76 (5th Cir. 1972) (per 

curiam) (confession allegedly obtained by physical brutality, but coercion denied by 
police).

457 378 U.S. 478 (1964) (admissions secured without presence of counsel after re
quest for counsel held inadmissible).

458 377 U.S. 201 (1964) (admissions obtained by undercover police agent after ap
pointment of counsel but out of counsel’s presence held inadmissible).

459 Sec, e.g., Taylor v. Elliott, 458 F.2d 979, 980-81 (5th Cir. 1972), petition for cert, 
filed, 40 U.S.L.W. 3619 (U.S. June 17, 1972) (No. 71-1636) (Escobedo applies where 
police were informed by mother of suspect that counsel had been retained for suspect); 
Williams v. Nelson, 457 F.2d 376, 377 (9th Cir. 1972) (per curiam) (Escobedo does not 
apply where counsel not actually requested); Earp v. Cupp, 453 F.2d 378, 379 (9th Cir- 
1972) (prisoner who was informed of rights and declined to call attorney not entitled 
to invoke Escobedo}.

460Sec United States ex rel. Lathan v. Deegan, 450 F.2d 181, 183-85 (2d Cir. 1971). 
The Supreme Court has also indicated that admissions secured by a police agent must

Although Miranda is not retroactive, the cases of Escobedo v. Illi
nois451 and Massiab v. United States458 afford a degree of protection to 
an accused in a pre-Miranda case. For Escobedo to apply, however, the 
suspect must have requested or in some way expressly made known his 
desire to have an attorney.459 The Massiab protection is also limited by 
an apparent requirement that the use of the police agent be accompanied 
by additional circumstances that might be said to have overborne the 
defendant’s will.460 A defendant may also contend that his confession
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was the fruit of an illegal arrest and thus bring his case within the rule 
of Wong Sun v. United States.461 Such a contention was successfully 
urged upon the Third Circuit this term in United States ex rel. Gockley 
v. Myers.462

Courts appear to be most sensitive to situations in which the suspect 
has an actual intellectual disability and is then subjected to coercive 
treatment. In Thomas v. North Carolina466 the suspect, a 15-year-old 
boy with a low intelligence factor, was held incommunicado and sub
jected to heavy questioning for 19 hours. He was neither told of his 
right to counsel nor quickly brought before a magistrate pursuant to 
state law.464 Under those circumstances, the Fourth Circuit reversed, 
holding that his statements should not have been admitted.465 Courts 
are not as sympathetic, however, where the defendant’s contention is 
based upon the mere fact of youth,466 or upon mental or emotional pres
sure not amounting to threats of harm.467

Delay in Arraignment. Additional problems are created by
delay in bringing the accused before a magistrate or commissioner im
mediately after arrest. Any significant delay may lead to a claim that 
a confession obtained before arraignment was invalid by reason of the 
delay. The Supreme Court announced, in McNabb v. United States468 
and Mallory v. United States466 that a confession could be tainted by 
have had some effect on the trial. See Milton v. Wainwright, 407 U.S. 371 (1972) (other 
aspects of state’s case so strong as to render the improper admission of confession harm
less error).

461 371 U.S. 471, 484-87 (1963) (confession which is the product of an illegal arrest 
must be excluded from trial).

462 450 F.2d 232, 235-37 (3d Cir. 1971), cert, denied, 404 U.S. 1063 (1972).
463 447 F.2d 1320 (4th Cir. 1971).
w ild , at 1321-22.
465 Id. at 1323. See also United States ex rel. Burgos v. Follette, 448 F.2d 130 (2d Cir. 

1971), cert, denied, 406 U.S. 950 (1972) (16-year-old boy who had third grade reading 
ability and spoke little English, questioned in relays for seven hours without food, 
water, or outside communication).

466 See United States ex rel. Brown v. Rundle, 450 F.2d 517, 519-20 (3d Cir. 1971) 
(confession of 16-year-old youth not invalid where youth had history of prior arrests).

467 See Cochran v. Norvell, 446 F.2d 61, 63-65 (6th Cir. 1971). The courts have recog
nized that actual insanity could affect one’s volition in regard to a confession. See 
Eisen v. Picard, 452 F.2d 860 (1st Cir. 1971), cert, denied, 406 U.S. 950 (1972). In 
Eisen, the court found that insanity could completely deprive one of freedom of 
choice, the essence of a voluntary confession, and that insanity related to both volition 
and competence. Id. at 863-64.

468 318 U.S. 332 (1943).
469 354 U.S. 449 (1957). Both Mallory and McNabb dealt with detention of an ac

cused for long periods of time without contact with friends, associates, family, or 
lawyers.
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unnecessary delay between arrest and arraignment, but an alarmed 
Congress undertook to lessen the impact of those two decisions by statute 
in 1968.470 The somewhat inexpertly drafted statute471 has not yet been 
ruled upon by the Supreme Court, leaving its ultimate effect uncertain. 
Lower courts, however, have been unwilling to resolve the conflict 
between the Court’s decisions and the statute.472

470  See 18 U.S.C. § 3501 (1970). See also United States v. Halbert, 436 F.2d 1226, 1230- 
36 (9th Cir. 1970).

4 71  See 18 U.S.C. § 3501(c) (1970). Subsection (c), the part of the statute relating to 
McNabb-Mallory, provides in substance that delay in bringing an accused before a 
committing officer will not alone invalidate a confession where the trial judge has 
found the confession to be voluntary, the weight of the confession is left to the jury, 
and the confession was made within six hours of arrest or detention—provided that the 
time limitation shall not apply where a greater delay in arraignment is found reason
able by the trial judge because of transportation problems. Id. The ambiguity, of 
course, lies in the wording of the time limitation which might be read to impose a 
rigid barrier against all confessions obtained prior to arraignment but more than six 
hours after arrest except those due to transportation difficulty. See 1 C. W right, 
Federal Practice and Procedure §§ 72-74 (1969); Note, Survey of Title II: Omnibus 
Crime Control and Safe Streets A c t of 1968, 18 Am . U.L. Rev. 157, 173 (1968). An 
analysis of the legislative history, however, indicates that the imposition of such a rigid 
rule was not the intent of Congress. See United States v. Halbert, 436 F.2d 1226, 1230- 
36 (9th Cir. 1970).

472  See United States v. Fallon, 457 F.2d 15, 20-21 (10th Cir. 1972); United States v. 
Marrero, 450 F.2d 373, 376-78 (2d Cir. 1971), cert, denied, 405 U.S. 993 (1972). Fallon 
found that the Mallory standard had been met, and, since this was a stricter standard 
than the statutory one, section 3501(c) was not violated. 457 F.2d at 20-21. Marrero 
found section 3501 to be in accord with the McNabb-Mallory rationale which it found 
to be concerned not merely with delay between arrest and arraignment but with delay 
accompanied by improper interrogation. 450 F.2d at 378. One way of avoiding the 
problem is to find that the delay involved was necessary or lawful and thus did not 
reach the statute. See United States v. Brown, 459 F.2d 319, 324-25 (5th Cir. 1971); 
United States v. Moore, 453 F.2d 601, 604 (3d Cir. 1971). In both Brown and Moore, 
the delay was caused by inability to reach a commissioner. 459 F.2d at 324; 453 F.2d 
at 604. The lower courts may be reluctant to rule on section 3501 because of a 
suspicion that it was intended to overturn Miranda itself. See 450 F.2d at 379 (Friendly, 
C.J., concurring).

4 73See 18 U.S.C. § 3501(c) (1970); United States v. Keeble, 459 F.2d 757, 761 (8th 
Cir. 1972) (case remanded so district judge could weigh the delay’s effect upon volun
tariness of confession). Like the Miranda safeguards, it appears that the protection 
afforded by the McNabb-Mallory rule or by section 3501 is not applicable to those on 
parole from other criminal sentences. See United States v. Harrison, 461 F.2d 1127 
(5th Cir. 1972).

474 See United States v. Lepinski, 460 F.2d 234 (10th Cir. 1972); United States v.

The effect of a delay between arrest and arraignment upon the vol
untariness of a confession must be considered initially by the trial 
judge.473 The most difficult context in which this problem arises is where 
a state arrest is followed by a federal arrest. As a general rule, the time 
spent under state detention is not to be considered in the computation 
of delay following the federal arrest.474 State detention may be consid-
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ered, however, if there is a showing of a “working arrangement” with 
state authorities,475 or if the arrest was carried out at their behest.476 
Such a working arrangement requires a showing of common design or 
purpose between state and federal authorities,477 and the burden is upon 
the defendant to establish such collusion.478

In United States v. Jackson,™ the Fifth Circuit described how the 
defendant must meet that burden. Mere suspicion, said the court, is 
not enough, there must be facts—and the mere fact that two or more 
agencies are pursuing the same person or investigating the same crime 
is insufficient.480 This is, of course, an extremely difficult burden to 
meet. Even if the defendant can overcome that obstacle, he must show 
that he was prejudiced by the delay,481 and must raise his objection at 
trial.482 Moreover, a valid Miranda waiver may serve to waive one’s 
right to arraignment without unnecessary delay.483

Preliminary Proceedings

GRAND JU R Y

Scope of Inquiry. This term the Supreme Court handed down
three major decisions affecting the inquisitorial power of grand juries. 
In Kranzburg v. Hays,484 the Court decided that the first amendment does 
not grant a news reporter a privilege to refuse to answer questions rele
vant to a good-faith grand jury investigation.485 In Gelbard v. United
Jackson, 448 F.2d 539, 543-45 (5th Cir. 1971), cert, denied, 404 U.S. 1063 (1972). But see 
United States v. Leonard, 455 F.2d 949, 951 (9th Cir. 1972) (time of state detention may, 
under some circumstances, be taken into account); Little v. United States, 417 F.2d 912, 
914-15 (9th Cir. 1969) (state detention may be taken into account in determining the 
reasonableness of the delay between arrest by federal authorities and arraignment).

475 See United States v. Davis, 456 F.2d 1192 (10th Cir. 1972).
476 See United States v. Jackson, 448 F.2d 539, 543-45 (5th Cir. 1971), cert, denied, 

404 U-S. 1063 (1972).
477 See United States v. Manar, 454 F.2d 342, 343-44 (7th Cir. 1971) (no common 

design or purpose where holiday caused delay).
478 See United States v. Atkinson, 450 F.2d 835, 841 (5th Cir. 1971).
479 448 F.2d 539, 544-45 (5th Cir. 1971), cert, denied, 404 U.S. 1063 (1972).
480 Id. at 544.
481 See United States v. Hathorn, 451 F.2d 1337, 1340-41 (5th Cir. 1971).
482 See United States v. Buck, 449 F.2d 262, 270-71 (10th Cir. 1971).
483 See United States v. Lopez, 450 F.2d 169, 170 (9th Cir. 1971) (per curiam), cert, 

denied, 405 U.S. 931 (1972).
484 408 U.S. 665 (1972).
485 Id. at 708. The Court, in Branzburg, reversed a Ninth Circuit determina

tion that a newsman has a privilege to refuse to appear before a grand jury because 
of the potential impact of such appearances on the flow of news and a privilege to 
withhold testimony, absent compelling reasons requiring it. Caldwell v. United States, 
434 F.2d 1081 (9th Cir. 1970). The Supreme Court reasoned that the public interest 
in law enforcement and in effective grand jury proceedings takes precedence over
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States,*™ the Court, while declining to reach the fourth amendment is
sue,* * * 486 487 did interpret federal statutes to grant a grand jury witness stand
ing to raise allegedly illegal wiretapping as a defense to civil contempt 
charges.488 489 In Kastigar v. United States,*™ the Court held that a grand 
jury witness may not refuse to testify on fifth amendment self-incrimi- 
nation grounds once the Government has granted him immunity from 
“use” of the testimony against him in a subsequent criminal proceed
ing.490 Gelbard may tend to limit the scope of grand jury inquiry, while 
Branzburg and Kastigar seemingly strengthen that scope.

the possible curtailment of future news stories derived from informants who might
be fearful of implication. 408 U.S. at 690. Newsmen, like all other citizens, owe their
evidence to the state. Id.

486 408 U.S. 41 (1972).
487 Id. at 45 n.5; see note 500 infra and accompanying text.
488 408 U.S. at 47; see 18 U.S.C. § 2515 (1970); 28 U.S.C. § 1826(a) (1970). Section 

1826(a) permits confinement of a grand jury witness refusing to answer a question 
unless the refusal is based on “just cause.” In Gelbard, the witness asserted that the 
questions were based on illegal wiretapping in violation of section 2515, which pro
vides that no evidence derived from illegal wiretapping may be received by a grand 
jury. 408 U.S. at 48. The Court concluded that refusal to answer on this ground 
was “just cause” which precluded a finding of contempt. Id. at 47.

It is significant to note that Justice White, in his concurring opinion, stated that an 
official government denial of electronic surveillance would suffice to require the 
witness to answer. Government counsel made such a denial in the Third Circuit this 
term. In re Grumbles, 453 F.2d 119 (3d Cir. 1971). In the absence of evidence dem
onstrating that the Government’s representations were false, the Third Circuit sum
marily affirmed the district court’s contempt order. Id. at 122; cf. Russo v. United 
States, 404 U.S. 1209 (1971) (Douglas, Cir. J.).

489 406 U.S. 441 (1972).
490/J. a t 453. In holding that “use” immunity is sufficient to meet the self-incrimina

tion standards of the fifth amendment, the Court upheld section 201 (a) of the 
Organized Crime Control Act of 1970. 18 U.S.C. § 6002 (1970); see 406 U.S. at 448-49. 
See also H.R. Rep. No. 1540, 91st Cong., 2d Sess. 42-43 (1970); S. Rep. N o. 617, 91st 
Cong., 1st Sess. 51-56, 145-46 (1969); Riet, The Grand Jury Witness and Compulsory 
Testimony Legislation, 10 Am . Crim. L. Rev. 829 (1972).

491 18 U.S.C. § 6002 (1970).
492 id. § 2514, repealed, Organized Crime Control Act of 1970, Pub. L. No. 91-452, 
227(a), 260, 84 Stat. 930-31. It is probably assumed by the lay public that the self

incrimination standards of the fifth amendment mean that if a witness is granted 
immunity as to his testimony, the Government will not be able to prosecute him for 
the crime to which he has testified. This is not necessarily so. Transactional im
munity means that one cannot be prosecuted for the transactions to which he has 
testified. A more limited interpretation of the self-incrimination clause, adopted by 
the Court in Kastigar, allows prosecution for this transaction but denies the Govern-

The use immunity authorized by section 201(a) of the Organized 
Crime Control Act of 1970491 and upheld in Kastigar is not the only 
federal immunity statute. Section 802 of the Omnibus Crime Control 
and Safe Streets Act of 1968 had provided for transactional immunity 
for grand jury witnesses in investigations of specific crimes.492 This ear-
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lier statute was repealed by the later statute, but this repeal is not effec
tive until December 1974.* * * * * 493 * Until then, the Government is still author
ized to grant transactional immunity.

ment use of that testimony as evidence or as a source of evidence or lines of attack.
When use immunity has been granted, the declarant may be prosecuted but the burden
is on the Government to prove that its case does not depend, even in part, on the
testimony as to which immunity has been granted. See generally Boudin, The Federal
Grand Jury, 61 Geo. L.J. 1 (1972).

493 Organized Crime Control Act of 1970, Pub. L. No. 91-452, §§ 227(a), 260, 84 
Stat. 930-31. The Organized Crime Control Act of 1970 repealed all other federal 
immunity statutes. Id. § 259, 84 Stat. 931.

In applying these statutory provisions, the Second Circuit held this term that a 
grand jury witness could challenge the Government’s assertion that the subject matter 
of the investigation was within the scope of the statute under which her immunity 
was granted. The Government must then make at least a modest showing that it is. 
In re Vericker, 446 F.2d 244, 247 (2d Cir. 1971). But see Russo v. United States, 448 
F.2d 369 (9th Cir.), aff'd on other grounds, 404 U.S. 1209 (1971). See also United 
States v. Neiberger, 460 F.2d 290, 291 (6th Cir. 1972).

494449 F.2d 832 (8th Cir. 1971), cert, denied, 405 U.S. 992 (1972).
495 Id. at 834.
^ I d .  at 835. While the McDaniel situation is unusual, it is not unprecedented. The 

Supreme Court has dealt with possible federal prosecution following a state grant of 
immunity. See Murphy v. Waterfront Comm’n, 378 U.S. 52, 78-79 & n.18 (1964). 
Murphy, which established that a nonquestioning sovereign must grant at least use 
immunity following a grant of transactional immunity by a state, squarely controls 
in McDaniel. 449 F.2d at 836.

497 449 p t2d at 839; see Counselman v. Hitchcock, 142 U.S. 547 (1892). This conclusion 
is no longer valid in light of Kastigar. See notes 489-492 supra and accompanying text.

498 449 F.2d at 837. The court remanded for a determination of whether McDaniel 
in fact had testified before the state grand jury as to the matter relating to the federal 
prosecution.

In United States v. McDaniel^* the Eighth Circuit was faced with 
an unusual immunity situation. After the defendant refused to testify 
about possible embezzlement and misapplication of bank funds before 
a federal grand jury, he was summoned to appear before a state grand 
jury where he was granted transactional immunity and testified.495 The 
federal prosecutor acquired a transcript of the state grand jury proceed
ings, and McDaniel was indicted by a federal grand jury. The Govern
ment contended that the state’s grant of immunity was not binding on 
the federal government which had not granted him immunity and had 
not used the defendant’s previous testimony in obtaining the federal in
dictment.496 The court concluded that the fifth amendment requires full 
transactional immunity by the questioning sovereign497 and that this 
grant of immunity bars the nonquestioning sovereign not only from in
troducing the testimony as evidence or obtaining investigatory leads 
from it, but also from seeing the testimony.498

Although it is well-established that a grand jury witness may invoke
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the fifth amendment and refuse to testify on the ground of self-incrimi
nation,499 it is by no means certain that a witness may invoke a fourth 
amendment privilege.500 The Seventh Circuit this year held that the 
fourth amendment does protect a grand jury witness,501 but the Second 
Circuit has indicated that it does not.502

499 See Kastigar v. United States, 406 U.S. 441, 444-45 & nn.7-12 (1972).
500 The Supreme Court avoided this issue in Gelbard. 408 U.S. at 45 n.5. Justice 

Douglas, however, stated in a concurring opinion that he would uphold such a privi
lege. He felt that the fourth amendment protects a grand jury witness from interroga
tion based on information obtained from searches which invade his constitutionally 
protected privacy. Id. at 62 (Douglas, J., concurring).

501 See Mara v. United States, 454 F.2d 580 (7th Cir. 1971), cert, granted, 406 U.S. 956 
(1972) (No. 71-850) (handwriting exemplars); Dionisio v. United States, 442 F.2d 276 
(7th Cir. 1971), cert, granted, 406 U.S. 956 (1972) (No. 71-229) (voice exemplars). But 
cf. Frasier v. United States, 452 F.2d 616, 620 (7th Cir. 1971) (after granting immunity, 
probable cause or reasonableness need not be shown to compel testimony).

In an interlocutory opinion confined to a jurisdictional issue, the Sixth Circuit held 
that an order granting the preindictment motion of a grand jury witness to suppress 
illegally obtained evidence is immediately appealable by the Government. United States 
v. Calandra, 455 F.2d 750, 752 (6th Cir. 1972). One issue raised by the Government in 
the district court was whether a witness has standing to raise the fourth amendment 
issue and thereby delay and frustrate the grand jury investigation. The lower court held 
that due process allows a grand jury witness to litigate the question of whether the evi
dence which constitutes the basis for questions asked has been obtained in violation of 
the fourth amendment. 332 F. Supp. 737, 742 (N.D, Ohio 1971). See also In re Evans, 
452 F.2d 1239 (D.C. Cir. 1971), cert, denied, 408 U.S. 930 (1972); In re Egan, 450 F.2d 
199 (3d Cir. 1971), a ffd  sub nom., Gelbard v. United States, 408 U.S. 41 (1972). 
See generally Comment, Electronic Surveillance of the Grand Jury Witness: Deterring 
Fourth Amendment Violations Intended to Produce Conviction of Someone Other 
Than the Victim, 120 U. Pa. L. Rev. 546 (1972).

502 United States v. Doe (Schwartz), 457 F.2d 895, 899-901 (2d Cir. 1972) (hand
writing exemplars).

503 Gelbard v. United States, 408 U.S. 41, 71 (1972) (Rehnquist, J., dissenting).
504 See notes 501-502 supra and accompanying text.
505 See United States v. Cramer, 447 F.2d 210, 220-23 (2d Cir. 1971) (Oakes, J., 

dissenting), cert, denied, 404 U.S. 1024 (1972). Judge Oakes forwarded two excellent 
reasons for recording grand jury testimony—(1) it allows the defense to discover 
prior inconsistent grand jury testimony and (2) it inhibits perjury and baseless ac
cusations. Id. at 222. Nevertheless, the rule is well settled that a transcript is not 
required. See, e.g., United States v. Jackson, 448 F.2d 963, 971 (9th Cir. 1971), cert, 
denied, 405 U.S. 928 (1972); United States v. Fishbein, 446 F.2d 1201, 1206 (9th Cir. 
1971), cert, denied, 404 U.S. 1019 (1972); United States v. Flannagan, 445 F.2d 263, 265 
(5th Cir. 1971), cert, denied, 404 U.S. 1060 (1972). See also Fed. R. Crim. P. 6(d).

Quality of Evidence. The Supreme Court’s decision in GeZ-
bard™3 lower court decisions granting standing to refuse to testify on 
fourth amendment grounds,504 increased concern over availability of 
transcripts of the proceedings,505 and increased accessibility of counsel
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during proceedings* * * * * 506 may all be reflections of doubt as to the true effi
cacy of grand juries as other than a tool for prosecutors.507 All of these 
developments tend to improve the quality of evidence that grand juries 
receive. Nevertheless, it is still well settled that the grand jury need not 
hew to trial standards in receiving evidence.508

606 A grand jury witness has no right to counsel at the proceedings. See, e.g., In re
Groban, 352 U.S. 330, 332-33 (1957); In re Grumbles, 453 F.2d 119, 122 (3d Cir. 1971);
Gollaher v. United States, 419 F.2d 520, 523-24 (9th Cir.), cert, denied, 396 U.S. 960
(1969). He may delay the proceedings by frequent consultation with counsel outside
the grand jury room, however. See United States v. DeSapio, 299 F. Supp. 436, 440
(S.D.N.Y. 1969), afi'd on other grounds, 435 F.2d 272 (2d Cir. 1970).

507 “The grand jury is not meant to be the private tool of a prosecutor.” United 
States v. Fisher, 455 F.2d 1101, 1105 (2d Cir. 1972) (improper to call co-conspirator 
to testify after indictment although harmless error in instant case).

508 United States v. Costello, 350 U.S. 359, 363 (1956); see United States v. Birming
ham, 454 F.2d 706, 709-10 (10th Cir. 1971); United States v. Olsen, 453 F.2d 613, 615 
(2d Cir. 1972) (indictment not solely on hearsay); United States v. Gower, 447 F.2d 
187, 191 (5th Cir.), cert, denied, 404 U.S. 890 (1971). See also United States v. Rifkin, 
451 F.2d 1149, 1154 (2d Cir. 1971) (indictment solely on hearsay dismissed if mis
leading to grand jury or defendant can show high probability of no indictment with
out eyewitness testimony).

509 See generally 2 C. W right, Federal Practice and Procedure § 403, at 74 (1969); 
Comment, Proof of Perjury: The Tw o Witness Requirement, 35 S. Cal. L. Rev. 86 
(1961). The rule is well-settled law in most states, though subject to increasing criti
cism; and some states have abolished it by statute or judicial decision. See 36 Mo. L. 
Rev. 544, 547 (1971). Elimination of the rule by statute seems to be the trend. See 
ABA-ALI Model Act on Perjury § 4(Z) (1952).

510 See Weiler v. United States, 323 U.S. 606 (1945); Hammer v. United States, 271 
U.S. 620, 629 (1926). In Weiler, the conviction was reversed because the trial judge 
refused to instruct the jury on the two-witness rule, although several government 
witnesses did in fact testify. 323 U.S. at 608-09. As in Hammer, the Government 
argued that the rule should be abandoned because it had outlived its usefulness and 
made perjury convictions unjustifiably difficult. ZJ. at 608. Although doubting the 
rule’s appropriateness in modern testimonial patterns, Justice Black found that “the 
Government has not advanced sufficiently cogent reasons to cause us to reject the 
rule,” reasoning that implicit behind the rule is the fear of undue harassment or 
convictions for prejury of innocent witnesses if less stringent rules were adopted. 
Id. at 609.

Perjury. The quantum of evidence necessary to support a con
viction for perjury is more than simply proof beyond a reasonable doubt. 
The "two witness” or “quantitative evidence” rule requires that perjury 
be established by either two witnesses or one witness supported by cor
roborating evidence.509 This common law rule is well-established; the 
Supreme Court twice in this century expressly and unanimously rejected 
Government attempts to abrogate it by judicial decision.510 Federal cir-
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cuit courts of appeals have consistently applied the rule to perjury be
fore all competent tribunals.511

511 See, e.g., United States v. Booth, 454 F.2d 318, 321 (6th Cir. 1972) (draft board); 
United States v. Cohn, 452 F.2d 881, 883 (2d Cir. 1971), cert, denied, 405 U.S. 975 
(1972) (grand jury statements); United States v. Howard, 445 F.2d 821, 822 (9th Cir. 
1971) (trial court). But see Gebhard v. United States, 422 F.2d 281, 286-88 (9th Cir.
1970) (rule not applicable where falsity alleged is in the belief or memory of de
fendant) .

512 18 U.S.C. § 1623 (1970).
513 Under section 1623 the Government must show that the party knowingly and 

under oath made false material declarations before or ancillary to any court or grand 
jury of the United States. Id. §§ 1623(a), (e). W hen a party before a competent 
tribunal makes false declarations of any material matter under oath which he does 
not believe to be true he may be prosecuted for perjury under section 1621. Id. 
§ 1621. A significant difference in the burden of proof may exist between sections 
1621 and 1623. Section 1621 does not state that proof must be shown beyond a reason
able doubt, as does section 1623.

Other provisions of the Act permit prosecution of false declarations where the 
defendant has knowingly made two or more inconsistent statements under oath before 
any court or grand jury, and one of them is necessarily false. The indictment need 
not specify which statement is false if each declaration is material and was made 
within the period of the statute of limitations for the offense charged. Id. § 1623(c). 
Recantation will bar prosecution if at the time of admission of the false statement, 
the declaration has neither substantially affected the proceeding nor become so manifest 
that the falsity has been exposed. Id. § 1623(d).

5 14  This year’s appellate opinions continued to deal with convictions under section 
1621. See, e.g., United States v. Roberts, 455 F.2d 930 (5th Cir. 1971) (per curiam), 
cert, dismissed, 405 U.S. 1050 (1972); United States v. Cohn, 452 F.2d 881 (2d Cir.
1971) , cert, denied, 405 U.S. 975 (1972); United States v. Lococo, 450 F.2d 1196 (9th 
Cir. 1971), cert, denied, 406 U.S. 945 (1972).

Section 1623 was discussed in one lower court this year. See United States v. Kahn, 
340 F. Supp. 485, 488-90 (S.D.N.Y. 1971) (rejecting argument that conviction under 
section 1621 deprived defendant of the right to recant under section 1623(d)).

815 See United States v. Parker, 447 F.2d 826, 830 (7th Cir. 1971); United States v.

Congress, in the Organized Crime Control Act of 1970, has provided 
the federal government with a powerful new tool—a perjury statute 
which eliminates this two-witness rule.512 The new statute complements 
the former perjury statute without repealing it and is applicable only 
to grand jury and court proceedings.513 However, this new statute has 
yet to be tested in an appellate court.514

The nature of grand jury investigations raises special problems when 
perjury is alleged. In proving perjury, one must not only provide evi
dence showing the declaration to be false, but must also prove that the 
declaration pertains to a matter which is material to the proceeding.615 
The test for materiality is “whether the false testimony has the natural 
effect or tendency to impede, influence or dissuade the grand jury from
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pursuing its investigation.” * * 516 The scope of possible perjury is further 
broadened since any evidence which may afford valuable leads for in
vestigation of suspected criminal activity is within the grand jury’s pur
view; its scope of inquiry is not limited to events which themselves may 
result in criminal prosecution.517

Freedman, 445 F.2d 1220, 1226 n.10 (2d Cir. 1971); Vitello v. United States, 425 F.2d
416 (9th Cir.), cert, denied, 400 U.S. 822 (1970); 18 U.S.C. §§ 1621, 1623(a) (1970).

516 United States v. Stone, 429 F.2d 138, 140 (2d Cir. 1970). The Stone standard is 
often cited, but perhaps a better test, in view of the lack of necessity that the grand 
jury actually be impeded, is whether the false testimony “has a natural tendency to 
influence the Grand Jury in its investigation.” See United States v. Lococo, 450 F.2d 
1196, 1199 (9th Cir. 1971). It need not be shown that the perjured testimony actually 
impeded the grand jury’s investigation, only that it hindered it. See United States v. 
Cohn, 452 F.2d 881, 883 (2d Cir. 1971), cert, denied, 405 U.S. 975 (1972).

bit See United States v. Cohn, 452 F.2d 881, 883 (2d Cir. 1971), cert, denied, 405 
U.S. 975 (1972). It follows that a perjury conviction is not assailable on the ground 
that false testimony before the grand jury was not material, even if the prosecution 
for the offense upon which questions were asked was barred by the statute of limita
tions. See id. But cf. 18 U.S.C. § 1623(c) (1970).

518 Fed. R. Crim. P. 7 (c) (1).
519 Id. 7(c)(3).
520 Id. 8(a).
521 See generally 8 J. Moore, Federal Practice fl 8.07[l], at 8-47 to 8-53 (2d ed. 

1968).
522 285 U.S.427 (1932).

INDICTMENT

A valid indictment must contain a “definite written statement of the 
essential facts constituting the offense charged” 518 that “ [does] not mis
lead the defendant to his prejudice,” 519 and which states “a separate 
count for each offense” charged.520 Thus, most attacks on indictments 
fall into one of three classes—1) the statement of facts was insufficient 
to inform the defendant of precisely what criminal acts he allegedly 
committed and subjects him to possible double jeopardy, 2) the indict
ment was duplicitous in charging two or more separate offenses in the 
same count, and 3) the indictment was multiplicitous in charging the 
commission of several offenses which in reality comprise only one of
fense or fewer offenses than charged.521 522

Sufficiency. The most commonly cited test for sufficiency ap
pears in Hagner v. United States?22 where the Supreme Court held that 
the issue of sufficiency is not whether the indictment could have been 
made more definite, but whether it alleges all elements of the offense, 
apprises the accused of what he must be prepared to meet, and suffices
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to protect him from double jeopardy.523 Mere inartfulness of form does 
not render an indictment insufficient, absent a showing of prejudice.524 
Where the indictment fails to include an essential element of the crime, 
however, it is beyond the power of the trial court to amend the indict
ment.525

523  Id. at 431. See also United States v. Mitman, 459 F.2d 451, 453 (9th Cir. 1972) 
(impersonating an officer, no allegation of specific intent to defraud); United States 
v. Dreer, 457 F.2d 31 (3d Cir. 1972) (mail fraud, failure to allege corporation as agent 
of fraud); United States v. Strauss, 452 F.2d 375, 379-80 (7th Cir. 1971), cert, denied, 
405 U.S. 989 (1972) (mail fraud, omission of “knowingly” required by statute); 
United States v. Knight, 451 F2d 275 (5th Cir. 1971) (possession of stolen goods, use 
of the word “terminal” although it is not interstate facility under statute); United 
States v. Spivey, 448 F.2d 390 (4th Cir. 1971) (theft, failure to specify facility from 
which goods stolen); United States v. Anderson, 447 F.2d 833, 835-36 (8th Cir. 1971), 
cert, denied, 405 U.S. 927 (1972) (mail fraud, no allegation that mailings were an 
essential part of offense). But see United States v. Fistel, 460 F.2d 157 (2d Cir. 1972); 
United States v. Brown, 458 F.2d 375 (6th Cir. 1972) (per curiam).

524 285 U.S. at 433; see Fed. R. Crim. P. 52(a).
525 See United States v. Fischetti, 450 F.2d 34 (5th Cir. 1971), cert, denied, 405 U.S. 

1016 (1972) (trial court may amend indictment only in matters of form). See also 
United States v. Weinstein, 452 F.2d 704, 707-08 (2d Cir. 1971) (trial judge may not 
dismiss indictment after entering a judgment of conviction on verdict of guilty).

526 W ong Tai v. United States, 273 U.S. 77, 81 (1927).
527 Id.; see United States v. Branan, 457 F.2d 1062 (6th Cir. 1972) (conspiracy indict

ment upheld because no motion for bill of particulars made); United States v. Dreer, 
457 F-2d 31 (3d Cir. 1972) (unnecessary to name persons defrauded in indictment for 
conspiracy against United States).

528 462 F.2d 1205 (3d Cir. 1972).
529 Id. at 1213.
580 Id. at 1215.

The standard for a conspiracy charge is less precise. The essential ele
ment of conspiracy is “certainty to a common intent, sufficient to iden
tify the offense which the defendants conspired to commit.” 526 This 
standard obviates the necessity of reciting all the elements of the offense 
alleged to be the object of the conspiracy, or to state the object of the 
conspiracy in the detail required to indict for the substantive offense.527 
In United States v. Kenny ,528 appellants were charged with use of inter
state commerce facilities in furtherance of a conspiracy to violate the 
state extortion and bribery laws over a specified time period. They 
argued that the indictment was so vague that federal prosecutors could 
attempt to prove conspiracy in support of substantive offenses not con
sidered by the grand jury in its decision to indict.529 The Third Circuit 
upheld the indictment, reasoning that the Government probably did 
not know all the substantive offenses committed by appellants at the time 
the indictment was sought and returned, and that it was doubtful that 
all such offenses had been discovered by the time of trial.539 This did
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not prejudice appellants, since the Hagner standard was met by proof 
of a common intent to commit any one substantive offense, and the in
dictment described the offenses with sufficient specificity to ensure 
that appellants could not be charged again with a conspiracy to commit 
those offenses covered by the indictment.531

531 Id. at 1214. See also United States v. Addonizio, 451 F.2d 49 (3d Cir. 1971), 
cert, denied, 405 U.S. 936 (1972) (indictment charging continuing five-year conspiracy 
to obstruct interstate commerce in violation of a federal extortion law upheld).

532 See Fed. R. Crim. P. 8(a). See generally 8 J. Moore, Federal Practice 
8.03[l]-[2] (2d ed. 1968). An indictment is not necessarily duplicitous merely be
cause a series of transactions could have been charged as separate violations of the 
same statute. See Cohen v. United States, 378 F.2d 751, 754 (9th Cir.), cert, denied, 
389 U.S. 897 (1967). In United States v. Tanner, however, the Seventh Circuit re
versed convictions based on a count charging unlawful transportation of explosives 
over a 90-day period from one city “to divers other places and to Chicago, Illinois.” 
—  F .2d— , —  (7th Cir. 1972).

533 U.S. Const, amend. VI.
534 See 8 J. Moore, Federal Practice <i 8.03 [2], at 8-9 to 8-11 & nn.18-29 (2d ed. 

1968).
535 See United States v. Leggett, 312 F.2d 566, 570 (4th Cir. 1962) (per curiam), 

cert, denied, 377 U.S. 955 (1964). Duplicity and misjoinder are often confused. See 
United States v. Farries, 459 F.2d 1057 (3d Cir. 1972) (referring to duplicity of two 
counts of assault). Offenses charged in a duplicitous count, if separated into indi
vidual counts, ordinarily would be properly joined in the same indictment. See 8 
J. Moore, Federal Practice 8.03[1], at 8-6 (2d ed. 1968); notes 633-651 infra and 
accompanying text.

536 See, e.g., Turner v. United States, 396 U.S. 398, 420 & n.41 (1970) (importation 
and possession of heroin); United States v. Daley, 454 F.2d 505 (1st Cir. 1972) (single 
embezzlement scheme comprising several transactions); United States v. Warner, 428 
F.2d 730, 735 (8th Cir.), cert, denied, 400 U.S. 930 (1970) (aiding, procuring, counsel
ing, and advising preparation and presentation of false and fraudulent tax returns).

537 See United States v. Warner, 428 F.2d 730, 735 (8th Cir.), cert, denied, 400 
US. 930 (1970).

538 See generally 8 J. Moore, Federal Practice fl 8.03 [2], at 8-8 to 8-11 (2d ed. 
1968); Developments in the Law—Criminal Conspiracy, 72 H arv. L. Rev. 920, 922-35, 
991-93 (1959).

Duplicity. An indictment may be sufficient to establish with
precision the offenses charged and nevertheless fail by including more 
than one offense in a particular count, in violation of the requirement 
that each offense be charged in a separate count.532 This requirement is 
necessary, not only to comply with the sixth amendment notice man
date,533 but to ensure that the proper punishment is imposed534 535 and that 
the person convicted or acquitted is protected from double jeopardy.536 
A count is not duplicitous if it charges the commission of a single of
fense by different means,536 or if the acts it charges as a violation of one 
statute are also a violation of an uncharged statute.537 538

Conspiracy charges present a special case for duplicity purposes.638 A
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recurring question is whether the proof as to a particular count has estab
lished the existence of a single conspiracy or multiple conspiracies.539 
If the latter, then the indictment is duplicitous, and the court must de
cide whether there is sufficient prejudice to the defendant to warrant re
versal.540

539  See Blumenthal v. United States, 332 U.S. 539 (1947); Kotteakos v. United States, 
328 U.S. 750 (1946). In Kotteakos, it was undisputed that evidence on a single count 
showed eight conspiracies among 32 defendants, with only one defendant common to 
all conspiracies. The Government argued that the error was harmless because the evi
dence as to each defendant would have been sufficient to convict if submitted in 
separate trials. The Court held that this was not the proper test. Id. at 767. In 
Blumenthal, the Court on similar facts distinguished Kotteakos on the grounds that 
the separate conspiracies in that case had distinct goals and therefore were “distinct 
and disconnected, not parts of a larger general scheme.” 332 U.S. at 588.

540 See United States v. Kenny, 462 F.2d 1205 (3d Cir. 1972).
541454 p.2d 167 (5th Cir.), cert, denied, 406 U.S. 917 (1972).
542 Id. at 169. The central role was played by one defendant who as both sheriff 

and medical doctor was involved in influencing disadvantaged voters to apply for and 
prepare absentee ballots, and in falsely certifying to their ill health and hence their 
eligibility to vote by such ballots. The other defendants, in various combinations, 
accompanied him on his unsolicited visits to these voters and attested to the signatures 
as witnesses, usually without seeing the voter sign the ballot. Most of the appellants 
were involved in from two to four ballot acquisitions. Id. at 171.

543 id. at 169-70.
544 Id. at 170.
545 Id.
546  Id. at 171. The court found that the participants either knew or should have 

known of the activities of one another, because their individual efforts made sense 
only if others were involved as part of a larger plan with “a single common goal— 
the stealing of an election.” Id. See also United States v. Kenny, 462 F.2d 1205, 1215- 
18 (3d Cir. 1972) (court viewed Kotteakos and Blumenthal as permitting the charging

In United States v. Mor ado,541 the prosecution originally filed six 
counts—one count charging a single broad conspiracy among all eight 
defendants, and five counts charging the same conduct to various com
binations of less than all the defendants—to allow a jury finding of either 
multiple or single conspiracies.542 Responding to the defendants’ double 
jeopardy objection, the trial court required the Government to proceed 
under a count alleging a single conspiracy involving all defendants.543 
After conviction, the defendants asserted that the evidence showed, if 
anything, multiple conspiracies.544

While acknowledging the difficult distinction between single and mul
tiple conspiracies, the court of appeals reaffirmed the need for protection 
against en masse prosecutions which lead to transference of guilt among 
co-defendants.545 However, the court concluded that the “clear over
lapping of membership and activities, all directed toward a single com
mon goal,” was sufficient to establish a single conspiracy.546
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Multiplicity. The focal point of multiplicity challenges is at
the post-conviction stage when cumulative sentences are imposed.547 
When a defendant is charged with extortion over a number of years, the 
Government may charge the receipt of a series of payments in one count 
as a single and unified extortion scheme, or charge each payment as a 
separate offense without proving a separate extortionate demand for 
each count.548 A defendant may properly be charged with both theft 
and possession of the same stolen goods under a statute defining each as 
a separate crime.549

Where charges are based on the violation of a single statute, the counts 
are multiplicitous if the same act is involved.550 On the other hand, a 
single encounter my give rise to separate counts of assault;551 a single 
bank robbery may give rise to several offenses under the same statute.552 
Similarly, a single appearance before a grand jury may give rise to mul
tiple charges of perjury, if the questions falsely answered are distinct 
and not rewordings of substantially the same question.553

preliminary examinations

Preliminary examinations in federal courts are governed by the Fed
eral Rules of Criminal Procedure.^* Prior to the preliminary examina
tion, defendants are informed of their right to counsel and their right 
to a preliminary examination.555 The recently amended rules provide 

of one master conspiracy and establishing at trial that under the master conspiracy 
more than one subsidiary scheme was involved).

547 See 8 J. Moore, Federal Practice ft 8.0711], at 8-47 & n.2 (2d ed. 1968).
548 Compare United States v. Provenzano, 334 F.2d 678, 685 (3d Cir.), denied, 

379 U.S. 947 (1964) with United States v. Addonizio, 451 F.2d 49, 59-60 (3d Cir. 1971), 
cert, denied, 405 U.S. 936 (1972).

549 See United States v. Cusumano, 429 F.2d 378, 381 (2d Cir. 1970).
550 See Milanovich v. United States, 365 U.S. 551 (1961) (larceny and receiving the 

same property); Ladner v. United States, 358 U.S. 169 (1958) (single shotgun discharge 
injured two officers).

551 See United States v. Farries, 459 F.2d 1057 (3d Cir. 1972) (striking officer with 
telephone, then kicking him held separate violations); 18 U.S.C. § 111 (1970).

552 See Forrester v. United States, 456 F.2d 905 (5th Cir. 1972) (bank robbery, 
assault with deadly weapon in course of bank robbery, and taking bank employee 
hostage to avoid apprehension); Thomas v. United States, 450 F.2d 317 (5th Cir. 1971) 
(per curiam); 18 U.S.C. § 2113 (1970).

5 5 3 See United States v. Tyrone, 451 F.2d 16 (9th Cir. 1971), cert, denied, 405 U.S. 
1075 (1972); Gebhard v. United States, 422 F.2d 281 (9th Cir. 1970).

554 FeD. r . Crim. P. 5, 5.1. The Federal Magistrates Act, which became fully ef
fective on October 17, 1971, requires that all magistrates be lawyers, and significantly 
aids the defendant by requiring that all proceedings before the magistrate be recorded 
and transcripts be made available to defendants. See 18 U.S.C. § 3060(f) (1970); 28 
U.S.C. § 631(b)(1) (1970).

555 Fed. R. Crim. p . 5 (c ).
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that a defendant in custody has a right to a preliminary examination 
“within a reasonable time but in any event not later than 10 days” after 
the initial appearance.556 However, the right to a preliminary examina
tion is not a constitutional right,557 and rule 5 (c) provides that if the de
fendant is indicted within the prescribed time, no preliminary examina
tion will be held.558 559

556 Id. The sole remedy for a delayed preliminary examination is discharge from 
custody. 18 U.S.C. § 3060(d) (1970). See also United States v. Milano, 443 F2d 1022, 
1025 (10th Cir.), cert, denied, 404 U.S. 943 (1971).

657  See United States ex rel. Hughes v. Gault, 271 U.S. 142, 149 (1926); United 
States v. Coley, 441 F.2d 1299, 1301 (5th Cir.), cert, denied, 404 U.S. 867 (1971). See 
also Woods v. Texas, 404 F2d 332 (5th Cir. 1968) (meeting of grand jury without 
preliminary examination not unconstitutional). But see United States ex rel. Hughes 
v. Gault, 271 U S. 142, 152 (1926) (Brandeis, J., separate opinion) (failure to hear evi
dence on probable cause deprives defendant of due process).

558 f e d , r . Crim. P. 5(c). Both the preliminary examination and the grand jury 
indictment serve the same legal purpose—to establish probable cause that the arrested 
person committed the crime for which he was arrested. See id. However, use of the 
grand jury procedure avoids subjecting the evidence to defense scrutiny. See generally 
United States v. Hinkle, 307 F. Supp. 117, 119-25 (D.D.C. 1969) (review of purposes 
of preliminary examination and applicability of rule 5(c) in light of Federal Magistrates 
Act); Weinberg & Weinberg, The Congressional Invitation to Avoid the Preliminary 
Hearing: An Analysis of Section 303 of the Federal Magistrates A ct of 1968, 67 Mich. 
L .R ev. 1361, 1394-96 (1969).

559 399 U.S. 1 (1970). The preliminary “hearing” is the state equivalent to the 
preliminary “examination” used in the federal courts. Compare III. Rev. Stat. ch. 38, 
§ 109-3 (1969) vtith Fed. R. Crim . P. 5.1.

560 405 U.S. 278 (1972).
561 Id. at 284-85.
562 18 U.S.C. §§ 3041, 3141-43, 3146-52, 3568 (1970); Ervin, The Legislative Role in 

Bail Reform, 35 G eo. W ash. L. Rev. 429 (1967); Wald & Freed, The Bail Reform Act 
of 1966: A  Practitioner's Primer, 52 A.B.A.J. 940 (1966); Circuits Note: 1910-1911 
Term  335-40.

The Supreme Court has commented upon some aspects of the Act. See Schilb v. 
Kuebel, 404 U.S. 357, 371 (1971) (no constitutional implications arise from absence in 
section 3146(a) of provision for retaining a portion of bail bond to defray court 
costs); Sellers v. United States, 89 S. Ct. 36, 38-39 (1968) (Black, Cir. J.).

563 See Fed. R. Crim. P. 46; Fed. R. App. P. 9; See also Brown v. United States, 
410 F.2d 212, 216 (5th Cir.), cert, denied, 396 U.S. 932 (1969).

Defendants in state courts are constitutionally guaranteed the right to 
counsel at preliminary hearings, as announced in Coleman v. Alabama?™ 
The Supreme Court this year, in Adams v. Illinois,560 limited this right, 
holding that Coleman is not to be applied retroactively.561

BAIL

Defendants. Modern federal bail standards were established by
the Bail Reform Act of 196 6,562 563 a sweeping change in federal bail law 
that has since been incorporated into the Federal Rides of Criminal Pro
cedure and the Federal Rules of Appellate Procedure?33 In establishing
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standards for pretrial release in noncapital cases, the Act mandates re
lease on personal recognizance or unsecured bond, unless it is determined 
that release under one of several prescribed conditions “will not reason
ably assure the presence of the person as required.” 564 The Act speci
fies the conditions of release and requires that the least onerous ones be 
considered first; only if these are deemed insufficient may more stringent 
conditions be imposed.5*55

564 18 U.S.C. § 3146(a) (1970); see United States v. Smith, 444 F.2d 61 (8th Cir. 
1971) (per curiam) (inherent power to place conditions on release); United States v. 
Kirkman, 426 F.2d 747, 750 (4th Cir. 1970). The preventive detention provision of 
the District of Columbia Court Reform and Criminal Procedure Act of 1970 provides 
that, in the District of Columbia, the safety of others in the community may be an 
additional consideration in restricted circumstances. D.C. Code Ann. §§ 23-1322 (a)(1)- 
(3) (Supp. V, 1972). See generally Ervin, Preventive Detention: A n  Empirical 
Analysis, 6 H arv. Civ. R ights—Civ. Lib. L. Rev. 291 (1971); Hickey, Preventive De
tention and the Crime of Being Dangerous, 58 G eo. L.J. 287 (1969).

565 18 U.S.C. § 3146(a) (1970).
566 See United States v. Cook, 428 F.2d 460, 461 (5th Cir. 1970) (per curiam); 

United States v. Kirkman, 426 F.2d 747, 749-52 (4th Cir. 1970).
567 451 F.2d 1198 (5th Cir. 1971).
568 The conditions required that the appellant not leave the city limits, that he not 

attend meetings conducted by his employer, and that he move out of an apartment and 
into his mother’s home. He also was required to post a $5,000 unsecured appearance 
bond. Id. at 1200.

569 id. The magistrate did, however, properly consider the factors involved in 
imposing conditions of release. Id. The Act requires the judicial officer to take into 
consideration such factors as the nature and circumstances of the offense charged, the 
weight of evidence against the accused, and the accused’s ties to the community. See 
18 U.S.C. § 3146(b) (1970).

570 18 U.S.C. 3147(b), 3148 (1970); see Fed. R. App. P. 9(a).
571 Appellate rule 9(a) pertains to appeals from orders respecting release entered 

prior to a judgment of conviction. By its own terms, it pertains only to appeals 
“authorized by law.” Fed. R. App. P. 9(a). Congress’ exclusion in section 3148 of 
persons charged with a capital offense from the rights granted by section 3147, even 
with the proviso that the exclusion shall not affect “other rights to judicial review,”

The sole purpose of pretrial release conditions is to reasonably assure 
the presence of the accused at trial or other hearings.566 567 Thus the Fifth 
Circuit last year, in United States v. Cramer™1 summarily vacated the 
imposition of otherwise acceptable nonpecuniary conditions568 because 
the magistrate who recommended them did not make the threshold de
termination that absent such conditions the accused might not appear for 
trial.569

Appeal from conditions of release is granted by the Act as of right 
only in noncapital cases.570 Persons accused, but not convicted, of capi
tal offenses arguably have no right to appeal either the denial of release 
or the conditions set for their release; appellate courts may have no juris
diction in such cases.571
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Release in capital cases or after conviction is treated separately by the 
Act.* * * * * * * * * * * * 572 A person in one of these categories must be treated as if he were 
seeking pretrial release in a noncapital case, unless the court or judge has 
reason to believe that “no one or more conditions of release will reason
ably assure that the person will not flee or pose a danger to any other 
person or to the community,” 573 in which case the person may be de
tained.574 In United States v. Rispo,575 the Third Circuit interpreted that 
standard to permit revocation of post-conviction bail on the ground that 
a subsequent arrest for three sales of counterfeit currency supported a 
finding that the accused was a danger to the community and should be 
incarcerated.576 The court believed that the statutory term “danger” 
should not be limited to mean danger of violence, but should include 
“pecuniary danger” as well.577 The court reasoned further that, because 
the trial judge could have included as a condition of release that the ac
cused refrain from further criminal activity, to overrule the judge would 
in effect deny him the power to accomplish directly what he could have 
done indirectly.578

may be said to have denied to appellate courts the requisite jurisdiction to hear such
an appeal. See 18 U.S.C. §§ 3147-48 (1970). See also Fed. R. App. P. 9(c) (on appeal
burden on defendant to prove he is entitled to release).

Although the Bail Reform Act of 1966 requires that reasons for the conditions be
set forth in writing only if the conditions result in full or partial detention, appellate
rule nine requires written reasons in all cases within its purview. Compare 18 U.S.C.
§ 3146(d) (1970) 'w/tZ? Fed. R. App. P. 9. Circuit courts have been impatient with lower
courts failing to adhere to this rule. See United States v. Estes, —  F.2d —  (5th Cir.
1972) (per curiam); United States v. Bennett, 444 F.2d 535 (9th Cir. 1971) (per curiam).
See also United States v. Thompson, 452 F.2d 1333, 1336 n.7 (D.C. Cir. 1971), cert,
denied^ 405 U.S. 998 (1972); United States v. Smith, 444 F.2d 61 (8th Cir. 1971) (per
curiam).

572 See 18 U.S.C. § 3148 (1970).
573 Id.
574 Id. Detention is also allowed “if it appears that an appeal is frivolous or taken 

for delay.” Id. The statutory post-conviction release standards applicable to the Dis
trict of Columbia are much more stringent, requiring detention unless there is clear 
and convincing evidence that the person will not flee or pose a danger to the com
munity and that the appeal is likely to result in a reversal or a new trial. D.C. Code 
Ann. § 23-1325(c) (Supp. V, 1972); see United States v. Thompson, 452 F.2d 1333, 
1336 (D.C. Cir. 1971), cert, denied, 405 U.S. 998 (1972) (construed this provision to 
apply only to local, as opposed to federal, crimes committed in the District of 
Columbia).

575 —  F.2d —  (3d Cir. 1971).
570 Id. a t  .
577 Id. a t  .
578 id. a t ---- . In his dissent, Chief Judge Seitz argued that there was no proof that

acceptable conditions of release would not have guarded against the danger of 
counterfeiting or other criminal activity. Id. a t ---- . Absent that statutorily required
proof, there was no need to address the question of pecuniary danger. Id. a t ----
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The Bail Reform Act of 1966, in addition to dealingWitnesses.
with pretrial and post-conviction release of defendants, provides for 
conditional release of a material witness upon a showing that it may be
come “impracticable” to secure the presence of the witness by sub
poena.* * 579 The standards for release are the same as those for pretrial re
lease in noncapital cases, with the additional proviso that a witness can
not be detained “if the testimony of such witness can adequately be se
cured by deposition, and further detention is not necessary to prevent 
a failure of justice.” 580 In Bacon v. United States,™1 the Ninth Circuit 
interpreted the material witness provision of the Act to allow the ar
rest582 of a grand jury witness.583 584 The court then quashed the arrest 
warrant since the Government failed to show probable cause to believe 
that the witness could not be brought before the grand jury by a sub-

& n.2. Rule 46 now places the burden on the defendant to prove he is not dangerous
in order to qualify for post-conviction release. Fed. R. Crim . P. 46(c).

579 18 U.S.C. § 3149 (1970).
580 Id.
581 449 F.2d 933 (9th Cir. 1971).
582 id. at 937. The court found that the power to arrest “can fairly be inferred from 

both section 3149 and rule 46(b).” Id. at 937, 939; 18 U.S.C. § 3149 (1970); Fed. R. 
Crim. P. 46(b) (1968), as amended, Fed. R. Crim. P. 46(b). It reasoned that the 
power to impose bail necessarily implies the power to issue a warrant for the initial 
purpose of bringing the witness before the court. 449 F.2d at 937. Amended rule 46 
has no provisions regarding material witnesses.

583449 F.2d at 939-41. Appellant relied on an earlier Second Circuit holding that 
a grand jury investigation is not a “criminal proceeding” for purposes of the Walsh 
Act, which empowers district courts to subpoena witnesses outside the United States. 
Id. at 940; see United States v. Thompson, 319 F.2d 665 (2d Cir. 1963); 28 U.S.C. 
§§ 1783-84 (1970). The history of the Walsh Act closely parallels that of the old rule 
46(b). See 449 F.2d at 940. The Bacon court aligned itself with the dissenting opinion 
in Thompson, and proceeded on the basis that pre-amended rule 46(b) included a 
grand jury investigation within the meaning of “any criminal proceeding.” Id.; see 
319 F.2d at 671-73.

584 449 F.2d at 942-45.
585 28 U.S.C. § 1443(1) (1970). This law applies only to denial of rights under a 

law “providing for specific civil rights stated in terms of racial equality,” and not to 
the whole gamut of constitutional rights. See Georgia v. Rachel, 384 U.S. 780, 792 
(1966); North Carolina v. Grant, 452 F.2d 780 (4th Cir. 1972) (per curiam).

Prosecutions for any act “under color of authority derived from any law providing 
for equal rights, or for refusing to do any act on the ground that it would be in-

REMOVAL

Federal law permits removal to federal court of a state criminal prose
cution if the effect of the prosecution is to deny or prevent enforce-

United States citizens or of all persons within the jurisdiction of the 
state.585 After the state court has been notified that the petition for re-
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moval has been filed in federal court,586 the state court “shall proceed 
no further unless and until the case is remanded.” 587

This statutory proscription was tested this term in South Carolina v. 
Moore.588 Moore’s state trial proceeded after filing of his petition for 
removal and before the federal district court had ruled on the petition. 
After the state trial, the federal district court considered the petition 
and decided that the case was not removable.589 The Fourth Circuit up
held the order to remand but vacated the intervening state proceedings.590 
The court reasoned that the 1948 revision of the Judicial Code had ef
fectively reversed the premise underlying previous law, which had made 
such post-filing proceedings by a state voidable only upon granting of 
the petition for removal.591

The substantive removal issue in Moore was whether a charge of 
homicide could be removed to a federal court when the defendant al
leged that he killed in self-defense, after the decedent attempted to in
terfere with defendant’s right of access to a place of public accommo
dation.592 The defendant claimed a right of self-defense when another 
person threatened him for using those accommodations.593 The court 
rejected this claim and affirmed the order to remand.594 In reaching its 
conclusion, the court noted that although removal may be proper when 
the conduct charged is federally protected, that protection encompasses 

consistent with such law” are also removable. 28 U.S.C. § 1443(2) (1970). This second 
basis for removal “is available only to federal officers and to persons assisting such 
officers in the performance of their official duties.” City of Greenwood v. Peacock, 
384 U.S. 808, 815, 824 (1966).

586 The petition for removal may be filed at any time before trial. 28 U.S.C. 
§ 1446(c) (1970).

587 Id. § 1446(e).
588447 F.2d 1067 (4th Cir. 1971).
589 Id. at 1069.
590 Id. at 1073-74. See also United States ex rel. Echevarria v. Silberglitt, 441 F.2d 

225, 227 (2d Cir. 1971); Lowe v. Jacobs, 243 F.2d 225, 227 (5th Cir.) (per curiam), 
cert, denied, 355 U.S. 842 (1957); State v. Francis, 261 N.C. 358, 360, 134 S.E.2d 681 
(1964).

591 447 F.2d at 1072; see Act of Mar. 3, 1911, ch. 231, §§ 29, 31, 33, 36, 36 Stat. 1095-97, 
as amended, 28 U.S.C. § 1446 (1970). The pre-1948 statute was interpreted to mean 
that when the petition was filed in a state court the state court was free to ignore 
the petition and proceed with the trial if it appeared that the petition did not state an 
adequate cause for removal; the state proceedings were void only if a higher court 
later found that the cause should have been removed to a federal court. See Metro
politan Cas. Ins. Co. v. Stevens, 312 U.S. 563, 566, 569 (1941).

592 447 F.2d at 1070; see 42 U.S.C. § 2000a (a) (1970).
593 447 F.2d at 1069.
594 Id. at 1070-71.
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only peaceful conduct.* * * 595 * The court found that a trial on the merits in 
state court would not deny the defendant of federally protected rights.590

Id. at 1071; see City of Greenwood v. Peacock, 384 U.S. 808, 826-27 (1966);
Georgia v. Rachel, 384 U.S. 780, 805 (1966).

598 447 F.2d at 1072. The court noted that the state court recognized self-defense
as an affirmative defense, and that defendant had failed to allege that the state would
not fairly consider it. Id.

597 See Georgia v. Rachel, 384 U.S. 780, 804-05 (1966); 28 U.S.C. § 1443 (1970).
598 446 F.2d 874 (5th Cir. 1971) (per curiam).
B" Id. at 875.
eoo Id. at 874.
601 Id. at 875. The court interpreted Georgia v. Rachel to mean that a defendant’s 

case is removable upon a showing that the state prosecution resulted from defendant’s 
refusal to leave a place of public accommodation when asked to do so for racial 
reasons. Id.; see 384 U.S. at 805-06. See also Perkins v. Mississippi, 455 F.2d 7 (5th Cir. 
1972) (importance of evidentiary hearing in removal proceedings).

602 See generally Moore, Criminal Discovery, 18 H astings L.J. 865, 870 (1968); N or
ton, Discovery in the Criminal Process, 61 J. Crim. L.C. & P.S. 11, 26-31 (1970).

603 See United States v. Jones, 425 F.2d 1048, 1054-55 (9th Cir.), cert, denied, 400 
U.S. 823 (1970) (pretrial disclosure of documents to be used for impeachment need 
not ordinarily be made where there is no pretrial method of establishing their rele
vancy) •

604 United States v. W hite, 450 F.2d 264, 267-69 (5th Cir. 1971); accord, United 
States v. Conder, 423 F.2d 904, 910 (6th Cir.), cert, denied, 400 U.S. 958 (1970). See 
generally Moore, supra note 602, at 899, 918.

605 See United States v. W hite, 450 F.2d 264, 267-69 (5th Cir. 1971); 18 U.S.C. 
§ 3500 (1970); notes 625-631 infra and accompanying text.

If it appears that a state trial itself might have the effect of denying 
the federally protected right of access to public accommodations, re
moval is proper.597 In City of Baton Rouge v. Douglas,598 the petitioner 
alleged that a charge of disorderly conduct had been lodged against him 
as a pretext to deny him admission to a public restaurant because of his 
color.599 The district court ordered the case remanded without an evi- 
dentiary hearing.600 The Fifth Circuit held that defendant’s allegations, 
if true, were clearly grounds for removal and reversed with instructions 
for the district court to hear evidence and determine the validity of the 
assertions.601

DISCOVERY

Pretrial Discovery by the Defendant. Rule 16 of the Federal
Rules of Criminal Procedure divides discovery by the defendant into 
two sections.602 Rule 16(a), dealing with statements by or examinations 
of the defendant and scientific tests, requires only a showing of rele
vance before discovery can be compelled.603 Rule 16(b), dealing with 
other documents, objects, or places, requires a showing of materiality 
and reasonableness604 and specifically excludes from its purview such 
discovery as is limited by the Jencks Act.605 In neither case is discovery
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automatic; the defendant must move for the desired disclosure within 
ten days after arraignment.606

606 FEd. R. Crim. P. 16(f). After the ten-day period, a showing of cause is re
quired. Id.

See United States v. Bryant, 439 F.2d 642, 649 n.14 (D.C. Cir. 1971) (withholding 
of a defendant’s statement should be the exception, not the rule); United States v. 
Cook, 423 F.2d 1093, 1097-98 (7th Cir. 1970), cert, denied, 401 U.S. 996 (1971) (dis
covery under rule 16(a) is a matter of right). See also Rezneck, The N ew  Federal 
Rules of Criminal Procedure, 54 G eo. L.J. 1276, 1277-78 (1966).

eos See United States v. Cole, 453 F.2d 902, 904 (8th Cir. 1972).
609 See United States v. Hamilton, 452 F.2d 472 (8th Cir. 1971); United States v.

Moseley, 450 F.2d 506 (5th Cir. 1971). Failure to disclose a list of prosecution wit
nesses under a rule 7 (f) bill of particulars is similarly not grounds for reversal. See 
United States v. Baggett, 455 F.2d 476 (5th Cir. 1972); United States v. Addonizio, 451 
F.2d 49 (2d Cir. 1971), cert, denied, 405 U.S. 936 (1972).

610 See United States v. Randolph, 456 F.2d 132, 135-36 (3d Cir. 1972) (rule 16(b)
is not a vehicle guaranteeing that defense witnesses will not be impeached).

en  445 F.2d 247 (D.C. Cir. 1971).
612Id. at 249. But see United States v. Bryant, 439 F.2d 642, 648-53 (D.C. Cir. 1971).
613 445 F.2d at 250.
614 455 F.2d 1253 (10th Cir. 1972).
615 Id. at 1255. The prosecuting attorney had been assigned to the case one day 

before trial and had obtained new items and testimony which the court deemed only 
cumulative. The court reasoned that whether or not the Government had acted

Although both rules 16(a) and 16(b) are couched in permissive terms, 
discovery under rule 16(a) is generally regarded as a matter of right, 
absent countervailing considerations not capable of mitigation by a rule 
16(e) protective order.607 In rule 16(b) situations, however, trial judges 
have broad discretionary powers in granting discovery.608 One item 
often desired by defendants is a list of prosecution witnesses. It is firmly 
settled that refusal to grant such a request is not grounds for reversal.609 
Statements of co-defendants also fall under rule 16(b) and are therefore 
not discoverable as of right.610

Even in cases where pretrial discovery motions are granted, the prose
cution’s failure to comply with the order may not be considered suffi
ciently prejudicial to warrant reversal. This term, the District of Co
lumbia Circuit, in United States v. Jefferson^11 affirmed a conviction de
spite the Government’s failure to surrender a policeman’s notes pursuant 
to a rule 16(a) (1) order.612 The court indicated that the failure to dis
close the notes was error, but held that because of the “uniquely strong 
identification” of the defendant, the error was not prejudicial.613 A simi
lar result was reached this year by the Tenth Circuit in United States v. 
Dowdy ,614 The court of appeals called the Government failure to com
ply with a discovery order inexcusable, but held that under the peculiar 
circumstances of the case, admission of the evidence was not prejudi
cial.615
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Discovery by the Government. Rule 16(c) prescribes that when
the defendant has been granted discovery under rules 16(a)(2) and 
16(b), the court may condition this order upon disclosure by defendant 
to the Government of “scientific or medical reports . . . documents [or] 
tangible objects” under defendant’s control, upon a showing by the Gov
ernment of materiality and reasonableness.* * 616 Disclosure also may be 
governed by local court rules. The District Court of the District of Co
lumbia, for example, recently promulgated local rule 87 which requires 
a defendant, on demand, to furnish the Government with a list of wit
nesses on whom the defendant will rely to establish an alibi at trial.617

through bad faith or inadvertence the admission of the evidence was not an abuse of
discretion.

616 The purpose of this provision is to grant the Government limited exchange rights. 
For example, if the Government reveals to the defendant the conclusions of a govern
ment psychiatrist or ballistics or fingerprint expert, the prosecutor is entitled not to 
be surprised by rebuttal testimony offered by defendant’s experts. If the defendant 
seeks no disclosure under rule 16(a)(2), then the Government has no right to any 
discovery. See id.

617 See U.S. Dist. Ct. Rules, D.C. rule 87. In the absence of a showing of good 
cause for withholding the names, the sanction for non-compliance is exclusion at trial 
of any alibi evidence other than the testimony of the defendant himself. Id.; see W il
liams v. Florida, 399 U.S. 78, 79-86 (1970); Witherspoon v. Walsh, 463 F.2d 951 (D.C. 
Cir. 1972).

618 The defendant is entitled to depose a prospective witness only “ [i]f it appears 
that a prospective witness may be unable to attend or prevented from attending a trial 
or hearing, that his testimony is material and that it is necessary to take his deposition 
in order to prevent a failure of justice.” Fed. R. Crim. P. 15(a). Use of this rule is 
limited to exceptional circumstances and is subject to the discretion of the trial court. 
See United States v. Whiting, 308 F.2d 537, 541 (2d Cir. 1962), cert, denied, 372 U.S. 
919 (1963).

61» 18 U.S.C. § 3503(a) (1970).
«20 Id.
«21460 F.2d 1148 (2d Cir. 1972).
«22 Id. at 1150. Before meeting the statutory construction issues, the court disposed 

of the constitutional arguments that use of the deposition denied defendant the right 
of confrontation. Id. at 1152-53.

While rule 15 of the Federal Rules of Criminal Procedure provides 
for the taking of depositions by the defendant,618 the Government was 
given no authority to take depositions in a criminal case until passage of 
section 601(a) of the Organized Crime Control Act of 1970.619 Gov
ernment authority is limited to “exceptional circumstances” and to pro
ceedings against persons believed to have participated in organized 
crime.620 The Second Circuit undertook the first appellate court test of 
these latter restrictions this year in United States v. Singleton f 21 where 
a government informer who acted as a middleman in an alleged narcotics 
sale was deposed.622 In defining the term “exceptional circumstances,”
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the court merely adopted the language of rule 15(a).623 The court, de
spite a vigorous dissent by Judge Oakes, declined to look beyond the 
face of the written certificate on the issue of participation in organized 
crime, reasoning that the decision whether organized crime was involved 
was for the Attorney General or his designee and not for the court.624

623 id. at 1154.
624 Id. The court concluded that the trial court is not to make a de novo determina

tion whether the deponent is involved with organized crime absent a showing of bad 
faith. Id.

625 is U.S.C. § 3500 (1970).
™ Id . § 3500(a); see Jencks v. United States, 353 U.S. 657 (1957). The Act defines 

“statement” as a “written statement made by said witness and signed or otherwise 
adopted and approved by him” or any other “substantially verbatim recital of an oral 
statement . . . recorded contemporaneously with the making of such oral statement,” 
and includes statements made to a grand jury. 18 U.S.C. § 3500(e) (1970). The Act 
specifically excludes from its purview statements made by the defendant. See id. 
§ 3500(a). The Organized Crime Control Act of 1970 amended the Jencks Act to in
clude a witness’ grand jury testimony within the definition of “statement,” thus 
enabling a defendant to discover a witness’ relevant testimony after direct examination. 
Id. § 3500(e)(3).

627 See United States v. Bell, —  F.2d — ,  (5th Cir. 1972); United States v. 
Hines, 455 F.2d 1317 (D.C. Cir. 1971) (attempt to discover notes taken by policeman 
during interview with eyewitness to robbery).

628 446 F.2d 182 (5th Cir. 1971).
629 See 18 U.S.C. § 3500(e)(1) (1970).
630 446 F.2d at 183-84.
631 Id.

Discovery at Trial—The Jencks Act. The Jencks Act625 pro
vides that a defendant may not inspect the reports or statements of pro
spective government witnesses prior to trial, but that following direct 
examination all prior “statements” by that witness which “relate to” the 
witness’ testimony shall be turned over to the defense upon request.626 
Whether a particular recital is a “statement” is ordinarily a question of 
fact to be determined by the trial judge, and appellate review of his find
ing is governed by the “clearly erroneous” standard.627

In United States v. ScaglioneJ’2* the question before the Fifth Circuit 
was whether two FBI reports based on notes of interviews with a wit
ness had been “adopted or approved” by him.629 At the time of the in
terviews the witness did not see or sign the report. However, at a later 
date, the prosecutor used the reports in the course of an interview with 
the witness and it appeared that the witness knew the prosecutor was 
using them to formulate his questions.630 The trial judge questioned the 
witness about the conduct of the pretrial session, and then ruled that the 
witness by his conduct had not adopted or approved the reports.631 The
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Fifth Circuit affirmed, holding that the trial court determination was not 
clearly erroneous,632

632 Id. at 183-86. In so ruling, the court relied upon Matthews v. United States, a 
case decided by the Fifth Circuit in 1969. 407 F.2d 1371 (5th Cir. 1969). Matthews, 
according to the Scaglione opinion, “held that an agent’s reading portions of his notes 
to the person interviewed and asking him to verify the accuracy thereof, which the 
person did, was not an adoption of the agent’s notes in their entirety. . . . [TJhere 
was no verbatim or even substantially verbatim repetition of the notes by the agent 
to the witness or a confirmation by the witness of their completeness.” 446 F.2d at 
184. This reasoning misinterprets the statute, which establishes two separate and 
exclusive criteria—a written statement adopted or approved by the witness or a sub
stantially verbatim recital of an oral statement. See 18 U.S.C. § 3500(e) (l)-(2 ) (1970).

633 Fed. r . Crim. P. 8(a).
634 id.
635 Id. 8(b). See also id. 13. The converse of joinder is failure to join related 

offenses, which raises the issue of double jeopardy. See notes 2098-2114 infra and ac
companying text.

636 On its face, the rule supplies a vague standard for severance—the appearance of 
prejudice. The American Bar Association has endeavored to codify the generally 
accepted standards. See ABA Project on Minimum  Standards for Criminal Justice, 
Standards Relating to Joinder and Severance §§ 2.1-2.4 (Approved Draft 1968).

637 See Robinson v. United States, 459 F.2d 847 (D.C. Cir. 1972).
638 See, e.g., United States v. Jorgenson, 451 F.2d 516, 522-23 (10th Cir. 1971), cert, 

denied, 405 U.S. 922 (1972); United States v. De Larosa, 450 F.2d 1057, 1063 (3d Cir. 
1971); United States v. Donaway, 447 F.2d 940, 942-43 (9th Cir. 1971); United States 
v. Levrie, 445 F.2d 429, 430-31 (5th Cir. 1971).

639 See United States v. Marshall, 458 F.2d 446, 452 (2d Cir. 1971); United States v. 
De Larosa, 450 F.2d 1057, 1063-64 (3d Cir. 1971); United States v. Clayton, 450 F.2d 
16, 19 (1st Cir. 1971).

JOINDER AND SEVERANCE

Rule 8 of the Federal Rules of Criminal Procedure allows three classes 
of permissive joinder in the same indictment or information—1) offenses 
"of the same or similar character,” 633 634 2) offenses based on acts which 
constitute parts of a common plan/334 and 3) defendants alleged to have 
participated in the same act or series of acts which constitute one or 
more offenses.635 Once offenses or defendants have been joined, if it ap
pears that the joinder will prejudice either a defendant or the Govern
ment, rule 14 permits severance or other relief.636

Appellate courts apply the “abuse of discretion” standard to deter
mine whether a defendant has been prejudiced by the trial court’s ruling 
on a defendant’s motion for separate trials of counts637 or for severance 
from another defendant.638 The usual finding, particularly with respect 
to joinder of offenses of the same or similar character, is that any poten
tial prejudice was abated by proper jury instructions,639 partial acquit-
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tai,640 or concurrent sentencing.641 Often however, courts will conclude 
that there was no prejudice at all, because of overwhelming evidence642 
or because all of the allegedly prejudical evidence would have been 
admissible in a separate trial for each offense.643

Joinder of offenses of the same or similar character is the least defensi
ble class of joinder and its use should be discouraged.644 In Robinson v. 
United States®4* the defendant was convicted of 12 narcotics laws vio
lations, stemming from three separate offenses for each of four illegal 
sales over a ten-day period.646 The prejudice to defendant was averred 
to be admission of certain identification testimony by the undercover 
policeman to whom the four sales were made, who buttressed his identi
fication by referring to the other three narcotic sales.647

The majority recognized that joinder of offenses may in particular 
instances breed prejudice to the accused because the jury may 1) infer 
from evidence on one charge a criminal disposition from which to find 
guilt of another crime, 2) cumulate evidence and find guilt where it 
would not so find in separate trials, or 3) develop a latent feeling of 
hostility related to the charging of several crimes as distinct from only 
one.648 On the other hand, the majority stressed that 1) separate trials 
will not eliminate prejudice where evidence of each joined offense is 
admissible as to each of the others,649 2) there may be no prejudicial ef
fect from joinder when the evidence of each crime is “simple and dis
tinct” and the danger of cumulation can be reduced substantially by a 
proper charge to the jury,650 and 3) the prejudice caused in a given case

640See Chee v. United States, 449 F.2d 747 (9th Cir. 1971) (per curiam). But see 
Cross v. United States, 335 F.2d 987, 991 (D.C. Cir. 1964).

641 See Baker v. United States, 401 F.2d 958, 972-73 (D.C. Cir. 1968) (per curiam), 
cert, denied, 400 U.S. 965 (1970). Unfortunately, these corrective rationales are in
herently limited to use after trial. See Note, Joint and Single Trials Under Rules 8 
and 74 of the Federal Rules of Criminal Procedure, 74 Yale L.J. 553, 554-56 (1965).

642 See Schneble v. Florida, 405 U.S. 427 (1972).
643 See Robinson v. United States, 459 F.2d 847, 855-56 (D.C. Cir. 1972).
644 See ABA Standards Relating to Joinder and Severance, supra note 636, § 2.2(a).
645 459 F.2d 847 (D.C. Cir. 1972).
646 Id. at 848-49.
647 Id. at 856-58.
648 Id. at 855. Another basis for complaint that joinder of offenses is prejudicial is 

that the defendant desired to testify as to one or more offenses, but not as to all. See 
United States v. Weber, 437 F.2d 327, 333 (3d Cir. 1970), cert, denied, 402 U.S. 932 
(1971).

649 459 F.2d at 855-56. In contending that commonly admissible evidence eliminates 
prejudice, the majority relied on the identity exception to the general rule which 
bars evidence indicating the accused committed an offense not on trial. Id. at 857-58.

650 id. at 856. Dissenting Judge Fahy criticized the logic of asserting that evidence 
of other crimes, although useful to reinforce identification, is nevertheless sufficiently 
distinct to minimize prejudice. Id. at 861-62 (Fahy, J., dissenting).
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must be weighed against the considerations of economy and expeditious
ness in judicial administration.651

COMPETENCY TO STAND TRIAL

It is a well-established rule of common law that a mentally incom
petent defendant shall not be tried in a criminal proceeding.652 Com
petency to stand trial is often confused with criminal responsibility; how
ever, there is a great conceptual difference between them which is ex
pressed in terms of different standards.653 Competency refers to the de
fendant’s present ability to understand that he is on trial and to partici
pate rationally in his own defense,654 whereas responsibility refers to 
whether society will punish him for the acknowledged commission of 
an act which if done by others would be a crime.655

The most commonly accepted standard for competency is the two
pronged test expressed by federal statute which forbids trying a person 
who is “presently . . . unable to understand the proceedings against him 
or properly to assist in his own defense.” 656 Included in this standard is 
the requirement that the accused have sufficient present ability to con
sult with his lawyer with a reasonable degree of understanding and a 
rational as well as factual understanding of the proceedings against 
him.657 Further, failure to request a hearing on the issue at trial is not 
a waiver of a competency defense.658

The federal statutory standards, both substantive and procedural, are 
quite explicit.659 If at any time before imposition of sentence there ap
pears “reasonable cause” to believe a defendant may be mentally incom
petent, the court, sua sponte if not on motion of prosecution or defense, 
must have the accused examined by a psychiatrist.660 If the psychiatrist’s

651 Id. at 856.
652 See, e.g., N oble v. Sigler, 351 F.2d 673 (8th Cir. 1965); Jones v. U nited States,

327 F.2d 867 (D.C. Cir. 1963); Lee v. W ilm an, 280 F.2d 257 (5th Cir. 1960). See 
generally Eizenstat, M ental Competency to Stand Trial, 4 H arv. C iv. R ights-C iv. L ib. 
L .R ev. 379 (1969).

653 See United States v. Adams, 297 F. Supp. 596, 597 (S.D.N.Y. 1969) (mentally 
ill person not necessarily incom petent to  stand tria l).

654 See K rupnick v. U nited States, 264 F.2d 213 (8th Cir. 1959).
655 See notes 1467-97 infra and accompanying text.
656 18 U.S.C. § 4244 (1970).
657 See, e.g., Dusky v. U nited States, 362 U.S. 402 (1960); United States v. T aylor, 

437 F.2d 371, 375 (4th Cir. 1971).
658 Pate v. Robinson, 383 U.S. 375, 384 (1966). It should be borne in mind that 

mental incompetency is not a “defense” in the usual sense; it is a reason w hy defendant 
should not be tried at all.

659 See 18 U.S.C. § 4244 (1970).
660 Id.
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report “indicates” incompetency, the court must then hold a hearing 
and make a judicial determination of the competency issue.661

661 Id. A motion to determine competency can be denied without a psychiatric 
examination only if the motion is frivolous, in bad faith, or fails to provide adequate 
grounds for believing the defendant is incompetent. United States v. Ervin, 450 F.2d 
968, 970 (9th Cir. 1971); see United States v. Roca-Alvarez, 451 F.2d 843, 848 (5th 
Cir. 1971). The dissent, in Ervin, argued that the trial judge’s determination of 
competency should not be set aside on review unless clearly arbitrary and unwarranted. 
450 F.2d at 971 (Kilkenny, J., dissenting); accord, In re Harmon, 425 F.2d 916, 918 
(1st Cir. 1970); United States v. Gray, 421 F.2d 316, 317 (5th Cir. 1970); Hall v. United 
States, 410 F.2d 653, 658 (4th Cir. 1969).

662 383 U.S. 375 (1966).
663 id. at 385. The term “bona fide doubt” was used in order to conform with 

Illinois law as interpreted by the Illinois Supreme Court. Id. at 385-86. The Second 
Circuit has recently indicated that the due process standard of Pate requires no more 
than that the state courts follow the applicable state law. See United States ex rel. 
Evans v. LaVallee, 446 F.2d 782, 786 (2d Cir. 1971).

664 383 U.S. at 387. See also Dusky v. United States, 362 U.S. 402, 403 (1960) (doubt 
about psychiatric testimony requires new trial); Rhay v. White, 385 F.2d 883, 886 
(9th Cir. 1967); Hansford v. United States, 365 F.2d 920, 926 (D.C. Cir. 1966).

665 453 F.2d 73 (3d Cir. 1971) (en banc).
^ l d .  at 85-86. See also United States v. Roca-Alvarez, 451 F.2d 843, 848 (5th Cir. 

1971) (mental competency subject to nunc pro tunc determination); Conner v. Wingo, 
429 F.2d 630, 639-40 (6th Cir. 1970) (presence of contemporaneous evidence allows 
retrospective determination).

667453 F.2d at 98-101 (Seitz, C.J., Gibbons & Hastie, JJ., dissenting).

A constitutional requirement of competency has been imposed on the 
states by the Supreme Court’s decision in Pate v. Robinson.™2 The Court, 
in Pate, held that when a “bona fide doubt” of competency was raised 
in state court proceedings, the failure of the trial judge to hold a hearing 
violated defendant’s constitutional right to a fair trial.663

In Pate, the Court determined that a lapse of six years and the lack of 
contemporaneous expert testimony precluded a retrospective determi
nation of competency and required a new trial.664 This year, the Third 
Circuit considered a retrospective competency hearing in United States 
ex rel. Phelan v. Brierley.™5 In affirming the district court’s finding of 
competency, the circuit court reasoned that although four years had 
elapsed between the state proceedings and the district court competency 
hearing, there was sufficient credible expert and lay testimony in the 
record to distinguish the case from Pate and yield the retrospective hear
ing proper.666 The dissenters felt that the nunc pro tunc nature of the 
district court hearing violated the due process requirement imposed by 
Pate and would have granted the state courts an opportunity to resolve 
the issue of competency.667
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CONTINUANCE

It is well settled that the decision to grant a motion for a continuance 
is wholly within the discretion of the trial judge.668 * In Giacalone v. 
Lucas™* the issue before the Sixth Circuit was whether the trial court’s 
refusal to grant a continuance, when notified a day and a half before 
trial that the chief defense counsel could not be available, denied the 
right to counsel and due process to a defendant who was defended at 
trial by the chief counsel’s associates.670 In affirming the lower court, the 
court stated that the reasonableness of a delay depends upon all the sur
rounding facts and circumstances.671 The court apparently overruled 
earlier precedent672 * and adopted the rationale of Williams v. United 
States™* where the Seventh Circuit affirmed a denial of a motion for a 
continuance because the evidence showed that the defendant had been 
competently and properly represented.674 In Williams, the defendant 
had two months to consult with his court-appointed attorney.675 When 
that attorney advised him to plead guilty, Williams expressed a desire 
to hire his own attorney, and was given two days to do so. His chosen 
counsel was trying another case, however, and sent his associate to court 
to request a 30-day continuance. The continuance was not granted, and 
trial proceeded after a recess of four hours to allow the associate to pre
pare.676 In upholding the denial of the continuance, the Williams major
ity found it significant that no attack was made on the competency of

668 See, e.g., Ungar v. Sarafite, 376 U.S. 575, 589-91 (1964); United States v. Villella, 
459 F.2d 1028 (9th Cir. 1972) (per curiam) (no abuse of discretion in denying con
tinuance to search for witnesses); United States v. Clark, 456 F.2d 1375, 1377 (10th 
Cir. 1972); Alvis v. Kimbrough, 455 F.2d 922 (5th Cir. 1972) (per curiam) (abuse of 
discretion); United States v. Hamilton, 452 F.2d 472, 479 (8th Cir. 1971).

669445 F.2d 1238 (6th Cir. 1971), cert, denied, 405 U.S. 922 (1972).
670/^. at 1241.
671 Id. at 1240. The court listed the requisite factors to be considered in the de

termination of reasonableness—“the length of the delay requested; whether the lead 
counsel has associates prepared to try the case in his absence; whether other con
tinuances have been requested and received; the convenience or inconvenience to liti
gants, witnesses, opposing counsel, and the court; whether the delay seems to be for 
legitimate reasons, or whether it is purposeful and dilatory. . . .” Id.

w ild . at 1253 (McCree, J., dissenting); see United States v. Johnston, 318 F.2d 288 
(6th Cir. 1963) (no relevance that substitute counsel was not shown to have been 
incompetent or inept).

678 332 F.2d 36 (7th Cir. 1964), cert, denied, 379 U.S. 976 (1965).
674 Id. at 39.
675 id. at 37.
676 Id. The associate had only a little over three months experience. Williams was 

duly convicted, and this federal conviction was later the basis used by a state court 
for sentencing him to life imprisonment as a second offender. Id. at 38.
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defense counsel.677 It is suggested that competency of the substitute 
counsel is not a relevant factor in assessing a motion for a continuance.

677 Id. at 39. See also United States v. Hall, 448 F.2d 114, 117 (2d Cir. 1971) (since 
jury gave lesser of two possible verdicts, defendant had not been denied effective 
assistance of counsel and failure to grant continuance was not prejudicial).

678  The term “array” is used to describe the group of veniremen from which the 
final jury is selected. A defendant may similarly attack the indictment by challenging 
the array from which grand jurors are selected. However, a witness before the grand 
jury who is not a prospective defendant lacks standing to raise the claim that the 
grand jury was chosen by an improper selection procedure. See United States v. 
Duncan, 456 F.2d 1401 (9th Cir. 1972).

679 See notes 692-710 infra and accompanying text.
«so See 28 U.S.C. §§ 1861-69 (1970).
681 28 U.S.C. §§ 1821, 1861-69, 1871 (1970). The Act prescribes procedures for the 

selection of jury panels and the qualifications for jury service. Id. §§ 1863-66. All 
provisions of the Act apply equally to both grand and petit juries. Id. § 1863.

& s 2 Id. §§ 1863-64. The Act requires that each district court establish a plan for 
random selection of jurors. Id. § 1863. Random selection not only means that names 
of qualified jurors shall be picked at random from a jury wheel, but also that names 
placed in the jury wheel will be chosen by random selection. See Comm , on the 
Operation of the Jury System, Judicial Conference of the United States, Report, in 
42 F.R.D. 353, 359-67, 369-80 (1967). Actual selection must be performed “publicly,” 
and those selected from the “master jury wheel” must fill out juror qualification forms. 
28 U.S.C. § 1864 (1970). The juror qualification form itself is not prescribed by the 
Act, but specific information to be requested is listed. Id. § 1869. The Act provides 
for challenges to non-compliance with a court’s selection procedures and requires that 
records be maintained and available for public inspection for the purpose of de
termining the validity of the selection of any jury. Id. §§ 1867-68. See generally 
McKusick & Boxer, Uniform Jury Service Act, 8 H arv. J. Legis. 280 (1971).

JU R Y  SELECTION

In a criminal trial, a defendant may contest the composition of the 
jury using two distinct approaches—1) prior to voir dire he may chal
lenge the array by alleging some illegality in the manner in which the 
veniremen were selected678 or 2) he may participate in, or challenge 
the participation of judge or prosecutor in the voir dire.679 In federal 
courts, the selection of veniremen is regulated by statute;680 the conduct 
of voir dire is addressed in rule 24 of the Federal Rules of Criminal Pro
cedure.

Statutory Challenges to the Array. Federal standards for selec
tion of veniremen for petit and grand juries were established by the Jury 
Selection and Service Act of 1968.681 The Act requires that panels be 
selected at random from a “fair cross section” of the community and 
prohibits discrimination based on race, color, religion, sex, national origin, 
or economic status.682

The Act suggests voter registration lists or lists of actual voters as
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possible sources of names of prospective veniremen unless such sources 
fail to comport with the underlying policy of the Act.683 The use of such 
lists as the sole source of names is constitutionally permissible unless the 
practice results in the “systematic exclusion” of some “cognizable group 
or class” of qualified citizens.684 * This term, in United States v. Gast,®* 
it was argued that a grand jury selection process did not represent a fair 
cross section of the community because persons between the ages of 18 
and 26 tend to vote less frequently, and are thus excluded from voter 
registration lists.686 The Seventh Circuit rejected this argument and 
held that non-voting young people do not constitute a “cognizable 
group.” 687

683See 28 U.S.C. §§ 1861, 1862, 1863(b)(2) (1970).
684 See Camp v. United States, 413 F.2d 419, 421 (Sth Cir. 1969) (those who for 

religious reasons choose not to vote are not a “cognizable group”) ; cf. Alexander v. 
Louisiana, 405 U.S. 625, 632 (1972) (racially non-neutral selection procedures in 21 
percent black adult parish); Whitus v. Georgia, 385 U.S. 545, 552 (1967) (all white 
petit jury in county in which 27 percent of taxpayers were Negroes).

685457 F.2d 141 (7th Cir. 1972).
686 Id. at 142.
687 Id. at 142-43. See also United States v. Duncan, 456 F.2d 1401, 1404-05 (9th Cir. 

1972); United States ex rel. Chestnut v. Criminal Court, 442 F.2d 611 (2d Cir.), cert, 
denied, 404 U.S. 856 (1971) (upholding the New York City practice of excluding 
from voluntary grand jury service persons under 35 and over 65).

688 28 U.S.C. § 1867(a)-(b) (1970).
Id. § 1867(d); see United States v. Duncan, 456 F.2d 1401, 1405 (9th Cir. 1972); 

United States v. Jones, 452 F.2d 884, 886-87 (8th Cir. 1971) (burden not met by mere 
allegation of discrimination). If the allegations do present a relevant factual issue, the 
district court must hold an evidentiary hearing. See Chee v. United States, 449 F.2d 
747, 748 (9th Cir. 1971). See also United States v. Tijerina, 446 F.2d 675, 679-81 (10th 
Cir. 1971) (alleged systematic exclusion of Spanish-American and Indian veniremen).

690See, e.g., Whitus v. Georgia, 385 U.S. 545, 549-50 (1967) (Negroes); Hernandez 
v. Texas, 347 U.S. 475, 478-79 (1954) (persons of Mexican descent). See also United 
States v. Pentado, 463 F.2d 355 (5th Cir. 1972) (persons of Spanish ancestry); United 
States v. Kuhn, 441 F.2d 179 (5th Cir. 1971) (exclusion of persons between 21 and 
24 due to systematic renewal of voter lists not unconstitutional).

The Act permits the defendant or the Attorney General of the United 
States to move to dismiss the indictment or stay the proceedings for sub
stantial failure to comply with the Act in the selection of the grand or 
petit jury.688 To meet this burden the moving party is entitled to an 
evidentiary hearing in which he may present testimony of the jury com
mission or clerk, records which are not public but which were used by 
them, and any other relevant evidence.689

Constitutional Challenges to the Array. There is no question
that “systematic exclusion” of racial or ethnic groups from the venire 
or from the final jury violates the equal protection clause of the four
teenth amendment.690 However, a defendant who claims such “syste-
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matic exclusion” must first establish a prima facie case that discrimina
tion exists. In Alexander v. Louisiana™1 the Supreme Court this year 
reversed the conviction of a Negro who challenged the state grand jury 
selection procedures before trial. The admitted evidence, primarily 
statistical and circumstantial in nature, demonstrated a prima facie case 
of invidious racial discrimination, and the state failed to establish that the 
disproportionately low number of Negroes in the venire resulted from 
racially neutral selection criteria and procedures.691 692

691 405 U.S. 625 (1972).
692 Id. at 632.
693449 F.2d 657 (4th Cir. 1971).
694 Negroes constituted over 30 percent of the adult population, but only 15 percent 

of the grand and petit jurors selected for service. Id. at 659. But see Swain v. Ala
bama, 380 U.S. 202 (1965) (26 percent nominally eligible versus 10 to 15 percent selected 
for service, nondiscriminatory). See generally Finkelstein, The Application of Statisti
cal Decision Theory to the Jury Discrimination Cases, 80 H arv. L. Rev. 338 (1966); 
Note, Fair Jury Selection Procedures, 75 Yale L.J. 322 (1965).

695449 F.2d at 659-60; see Whitus v. Georgia, 385 U.S. 545, 552 (1967).
696 449 F.2d at 660.
697 Id. at 660-61. In Carmical v. Craven, the Ninth Circuit found a prima facie case 

of class exclusion where the jury selection process operated to exclude 81.5 percent of 
the registered voters from predominantly black and low income areas, but only 14.5 
percent of the eligible jurors from predominantly white areas. —  F.2d — , —  
(9th Cir. 1971), petition for cert, filed, 40 U.S.L.W. 3602 (U.S. June 9, 1972) (No. 
71-1602). The court found insignificant for constitutional purposes the state’s claim 
that the exclusion was unintentional. W here the disparity is not so great, however, 
deliberate intent may be relevant to prove the invidious discrimination of the system. 
Id. at — .

698 391 U.S. 145, 149 (1968).

Similar challenges have been addressed by several courts of appeals this 
year. In Stephens v. Cox,™3 for example, the Fourth Circuit presaged the 
Alexander decision by holding that a prima facie case of racial discrimi
nation had been established by evidence indicating that a substantial dis
parity existed between the proportion of presumptively qualified Negroes 
in the general population and their proportion on juries,694 and that the 
selection procedure provided an “opportunity for discrimination,” 695 
even though no “positive indicia of discrimination” had been shown.696 
Rather than grant the writ of habeas corpus immediately, however, the 
court in Stephens remanded for a hearing to allow the state opportunity 
to show that the disparities were not the result of racial discrimination.697 698

Until this year, the principal constitutional challenge to state jury 
arrays has been whether the state jury selection process violated the equal 
protection clause by the “systematic exclusion” of a minority group from 
the venire. Although the Supreme Court, in Duncan v. Louisiana™3 had 
relied on the due process clause in applying the sixth amendment petit
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jury mandate to the states,099 no case had applied the due process clause 
to invalidate state jury selection procedures. This year, in Peters v. 
Kiff,7W) the Supreme Court held that a state denies due process to a de
fendant by subjecting him to indictment by an illegally composed grand 
jury or to trial by an illegally composed petit jury, regardless of whether 
the defendant has a right to either jury or is able to demonstrate preju
dice.699 * 701

6 9 9  Id.; see DeStefano v. W oods, 392 U.S. 631 (1968) {Duncan applied prospectively).
7 0 9 407 U.S. 493 (1972).
701 Id. at 495-505.
702 See generally ABA P roject on M in im u m  Standards for Criminal J ustice, 

Standards Relating to Fair T rial & Free Press § 3.4, at 130-38 (A pproved D raft 
1968); ABA Project on M in im u m  Standards for Criminal Justice, Standards R e
lating to T rial by Jury § 2.4, at 63-67 (A pproved D raft 1968); Orfield, Trial Jurors 
in Federal Criminal Cases, in 29 F.R.D. 43, 114-19 (1962); Comment, Court Control 
Over the Voir Dire Examination o f Prospective Jurors, 15 D ePaul L. R ev. 107, 112-15 
(1965).

A preliminary issue is the defendant’s access to  ju ry  lists. In capital cases, a de
fendant may obtain the names and addresses of prospective jurors at least three days 
before trial. 18 U.S.C. § 3432 (1970). T his is a statutory right, and a defendant in 
a noncapital case is not deprived of his constitutional righ t to  an impartial jury be
cause he is not furnished a list of jurors. See Johnson v. U nited States, 270 F.2d 721, 
724 (9th Cir. 1959), cert, denied, 362 U.S. 937 (1960).

703 See Comment, supra note 702, at 114. See also Okun, Investigation o f Jurors by 
Counsel: Its Impact on the Decisional Process, 56 G eo. L.J. 839, 865-66 (1968); Orfield, 
supra note 702, at 114.

704 See, e.g., United States v. Beneke, 449 F.2d 1259, 1261 (8th Cir. 1971); United 
States v. Scott, 446 F.2d 509, 510 (9th Cir. 1971); U nited States v. Craw ford, 444 F.2d 
1404, 1405 (10th Cir.), cert, denied, 404 U.S. 929 (1971); U nited States v. Foy, 441 
F.2d 398, 399 (5th Cir. 1971); U nited States v. Amick, 439 F.2d 351, 361 (7th Cir.), cert, 
denied, 403 U.S. 932 (1971).

There have been cases reversing convictions for abuse of discretion, but these cases 
are rare. See, e.g., A ldridge v. U nited States, 283 U.S. 308, 310-15 (1931); United 
States v. Carter, 440 F.2d 1132, 1134-35 (6th Cir. 1971); Silverthorne v. United States, 
400 F.2d 627, 635-38 (9th Cir. 1968); Frasier v. U nited States, 267 F.2d 62, 66 (1st Cir. 
1959).

Manner of Voir Dire Examination. Once it is established that
the prospective jurors were lawfully selected, further challenges are then 
directed to individual jurors during voir dire.702 Rule 24(a) of the Fed
eral Rules of Criminal Procedure provides that the trial judge may con
duct voir dire himself or permit counsel to question jurors directly. The 
former is the preferred practice, and although objections have been made 
on the ground that a defendant’s rights to counsel and to trial by jury 
include his right to question prospective jurors through the mouth of 
his chosen advocate,703 defendants have consistently lost on this issue.704



376 T he Georgetown Law Journal [Vol. 61:275

For example, in United States v. Scott™5 the Ninth Circuit found no 
abuse of discretion in the trial court’s refusal to pose a question regard
ing the jurors’ feelings toward Negroes in the form requested by coun
sel.706 The court found that even though the trial court refused to ask 
the precise question defense counsel requested, it did interrogate the 
prospective jurors on the subject of potential prejudice.707

In many cases, the nature of the questions presented suggests that pro
spective jurors should be questioned separately, rather than in the pres
ence of other prospective jurors. In United States v. Colabella™8 the 
defendant argued that the prejudice which persisted in his case emanated 
from the judge’s comments indicating displeasure with those who were 
asserting they had prejudged the case.709 While finding no error, the 
court suggested that where continued questioning of prospective jurors 
asserting prejudice may infect other jurors with prejudice, the interro
gation should be continued in camera.710

Scope of Voir Dire Examination. The principal purposes of the
voir dire examination are to discover reasons to challenge for cause and 
to gain knowledge to enable an intelligent exercise of peremptory chal
lenges.711 Since rule 24 is silent on the matter, the standard for appellate 
review is abuse of discretion—“the essential demands of fairness.” 712 Re
versals based on the scope of voir dire questions are very rare.

There was one such reversal this year. In United States v. Poole,713 
the Third Circuit reversed a conviction for armed bank robbery because 
the district court refused to allow a question pertaining to a juror’s prior 
experience as a victim of crime.714 The court of appeals stated that a de
fendant clearly has the right to probe for bias that could affect a juror’s 
objectivity,715 and that a prospective juror’s experience as a victim of

705 446 F.2d 509 (9th Cir. 1971).
706 id. at 510.
707 Id. See also Silverthorne v. United States, 400 F.2d 627 (9th Cir. 1968) (trial 

judge’s voir dire examination did not adequately dispel the probability of prejudice 
resulting from pretrial publicity).

708 448 F.2d 1299 (2d Cir. 1971), cert, denied, 405 U.S. 929 (1972).
709 Id. at 1302.
no  Id. at 1303-04. Because no objection was made to the swearing of the jury, the 

trial court’s conduct was measured against the “plain error” standard. Id.; see Fed. R. 
Crim- P. 52(a).

711 See ABA Standards Relating to T rial by Jury, supra note 702, § 2.4, at 66-67 
(Approved Draft 1968).

712 See Aldridge v. United States, 283 U.S. 308, 310 (1931).
713 450 F.2d 1082 (3d Cir. 1971).
714 Id. at 1082-83.
715 Id. at 1083; accord, United States v. Napoleone, 349 F.2d 350, 353-54 (3d Cir. 

1965)-
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crime, either directly or as a member of a victimized family, is relevant 
to this determination.716

In United States v. Gassaway 717 the Government’s sole evidence on 
one of the charges was the testimony of two federal agents. The issue on 
appeal was whether the trial court erred in refusing counsel’s request 
that the court ask whether any of the jurors were inclined to give more 
weight to testimony of a police officer, because of his position, than to 
any other witness in the case.718 Upholding the trial court, the court of 
appeals relied principally on the rationale developed in United States v. 
Jackson,71* decided by the same court seven months earlier. In Jackson, 
the court asserted that the essence of such a question was whether the 
juror would be more apt to believe an official than the defendant, and 
that this amounted to an ingenious effort to commit a juror in advance 
as to how he would handle credibility decisions between a government 
official and the defendant before either of them took the witness stand.720 
Any possible harm from the failure to ask the question was “totally 
cured” by the jury instructions.721

Peremptory Challenges. The right to challenge a given number
of jurors without showing cause is one of the most important rights se
cured to the accused; it is a right to reject jurors, not to select them.722 
When there is more than one defendant, the court has discretion to pre
scribe an additional number of peremptory challenges.723 United States 
v. Williams724 demonstrates the flexibility of this rule. Five defendants 
were on trial jointly. They were required to exercise their peremptory 
challenges jointly, two to each defendant. Further, both sides were re
quired to exercise all of their 16 peremptory challenges at once, to re
duce by one-half an arbitrary venire of 32.725 One additional peremptory 
challenge by each side reduced the panel to 12 plus two alternates. The

7 1 6 450 F.2d at 1083; accord, V irgin Islands v. Bodie, 427 F.2d 532, 533-34 (3d Cir. 
1970) (member of victimized fam ily); U nited States ex rel. D eV ita v. M cCorkle, 248 
F.2d 1, 3, 8 (3d Cir.), cert, denied, 355 U.S. 873 (1957) (victim  of crim e).

7 1 7  456 F.2d 624 (5th Cir. 1972).
7 1 8 Id. at 625. Courts have differed on this issue. See, e.g., U nited States v. Jackson, 

448 F.2d 539, 542 (5th Cir. 1971), cert, denied, 404 U.S. 1063 (1972) (failure to ask 
question not e rro r); Brown v. U nited States, 338 F.2d 543, 544 (D.C. Cir. 1964) (failure 
to  ask question reversible e rro r); G orin v. U nited States, 313 F.2d 641 (1st Cir. 1963) 
(failure to  ask question not necessarily e rro r) .

719 448 F.2d 539 (5th Cir. 1971), cert, denied, 404 U.S. 1063 (1972).
720 Id. at 542-43.
721 Id. at 543.
722 See Pointer v. United States, 151 U.S. 396, 408, 412 (1894).
723 Fed. R. Crim . P. 24(b).
724 447 F.2d 894 (5th Cir. 1971).
725 Id. at 896.
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Fifth Circuit followed the lead of the Ninth Circuit726 and upheld the 
procedure.727

In United States v. Pearson,728 evidence indicated that the Govern
ment had discriminatorily misused its peremptory challenges to exclude 
Negroes from petit juries.729 The court believed it was reasonable to 
conclude from the testimony730 that the Government permitted Negroes 
to remain on the jury when the defendant was white and challenged 
as many Negroes as possible when the defendant was black.731 Still, the 
convictions were affirmed on the basis that the testimony, which merely 
consisted of the prosecutor’s notes for one week, did not sufficiently re
but the presumption that an official of the United States had faithfully 
discharged his duties in a fair, even, and constitutional manner.732

The Death-Qualified Jury. In Witherspoon v. Illinois788 the
Supreme Court held that a sentence of death cannot be carried out if the 
jury that imposed or recommended the sentence was chosen by exclud
ing veniremen for cause simply because they voiced general objections 
to the death penalty or expressed conscientious or religious scruples 
against its infliction.734 The Court further held that the standard set out 
in its decision was retroactive735 and that its holding did not affect the 
validity of the conviction itself.736 This reservation concerning the valid- 

7 2 6 See Amsler v. United States, 381 F.2d 37, 44 (9th Cir. 1967).
727 447 F.2d at 897. The Supreme Court has upheld a similar procedure, even though 

the defendant was required to exercise all 20 peremptory challenges before the Govern
ment exercised any of its five peremptory challenges. See Pointer v. United States, 
151 U.S. 396 (1894).

7 28 448 F.2d 1207 (5th Cir. 1971).
729 Id. at 1213-18. See generally Note, Peremptory Challenge—Systematic Exclusion 

of Prospective Jurors on the Basis of Race, 39 Miss. L.J. 159 (1967). The fact that a 
particular jury contains no members of a class, without more, is not a valid ground for 
challenging the final composition of the jury. See, e.g., Swain v. Alabama, 380 U.S. 
202, 221-24 (1965) (Negroes); H oyt v. Florida, 368 U.S. 57, 68-69 (1961) (women); 
Lattimore v. Craven, 453 F.2d 1249, 1251 (9th Cir. 1972) (Negroes); United States v. 
Pearson, 448 F.2d 1207, 1213-14 (5th Cir. 1971) (Negroes). This is true even if the 
Government has secured such a result by excluding such persons by challenge, unless 
defendant can show that the exclusion was intentional and invidiously discriminatory. 
In order to make this showing, the defendant must overcome the presumption that 
Government officials act lawfully and the rule that one’s mental reasoning in deciding 
to exercise a peremptory challenge is not subject to inquiry. See United States v. 
Pearson, 448 F.2d 1207, 1216-18 (5th Cir. 1971).

730 The pivotal testimony was from the prosecuting attorney who was questioned as 
to his “conduct” and not his thought processes. 448 F.2d at 1215-16.

731 Id. at 1216.
732 Id. at 1218; see note 729 supra.
733 391 U.S. 510 (1968).
734 fd. at 522.
735 Id. at 523 n.22; see Maxwell v. Bishop, 398 U.S. 262, 264-66 (1970).
736 391 U.S. at 522-23 n.21.
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ity of the conviction was based on the conclusion that data before the 
Court was then too “tentative and fragmentary” to establish that jurors 
not opposed to the death penalty tend to favor the prosecution in the 
determination of guilt.737 This year in United States ex rel. Townsend 
v. Twomey,738 the Seventh Circuit found that available data was still too 
“tentative and fragmentary” to overcome the Witherspoon reservation.739

This term the Supreme Court, in Furman v. Georgia,740 ruled that the 
death penalty constitutes cruel and unusual punishment in violation of 
the eighth amendment when imposed in an arbitrary and unacceptable 
manner.741 The Furman decision does not render Witherspoon moot 
however. The Court indicated that retention of the death penalty under 
certain circumstances might be constitutionally permissible.

G eneral Conduct of the T rial

CONDUCT OF TH E TRIAL JUDGE

During the Trial. The judge in a criminal prosecution is the
one upon whom rests “the responsibility of striving for that atmosphere 
of perfect impartiality which is so much to be desired in a judicial pro
ceeding.” 742 While a judge should be “an exemplar of dignity and im
partiality,” 743 he is more than a referee,744 and may participate actively 
in the trial.745

737 Id. at 517-18.
738 452 F.2d 350 (7th Cir. 1972).
739 Id. at 363. The court ruled that the one new report, not considered by the 

Court in Witherspoon, on which the district court relied in reaching a contrary con
clusion was insufficient to tip the scales in favor of the defendant. Id.; see Bronson, 
On the Conviction Proneness and Representativeness of the Death-Qualified Jury: An 
Empirical Study of Colorado Veniremen, 42 U. Colo. L. Rev. 1 (1970).

In Bumper v. North Carolina, a companion case to Witherspoon, the Supreme Court 
emphasized that the Witherspoon decision applies only when the jury imposes or 
recommends the sentence and not to every case involving possible capital punishment. 
391 U.S. 543, 545 (1968); see Sinclair v. Turner, 447 F.2d 1158, 1166-67 (10th Cir.), 
cert, denied, 405 U.S. 1048 (1971) (jury convicted defendant of murder but recom
mended leniency).

740 408 U.S. 238 (1972).
741 Id. at 310.
742 Glasser v. United States, 315 U.S. 60, 82 (1942). See also Gordon v. United 

States, 438 F.2d 858, 865 (5th Cir.), cert, denied, 404 U.S. 828 (1971) (trial judge must 
not appear partisan); United States v. Allen, 431 F.2d 712, 713 (9th Cir. 1970) (per 
curiam) (trial judge must maintain restraint essential to dignity of court); Alschuler, 
Courtroom Misconduct by Prosecutors and Trial Judges, 50 T exas L. Rev. 629 (1972).

743 United States v. Cruz, 455 F.2d 184, 185 (2d Cir.) (per curiam), cert, denied, 
406 U.S. 918 (1972), quoting ABA Project on M inimum  Standards for Criminal 
Justice, Standards Relating to a Judge’s Role in Dealing with T rial D isruptions, 
std. B.l, at 6 (Advance Rep. Tent. Draft May 1971).

744 See United States v. Kennedy, 450 F.2d 1089, 1090 (9th Cir. 1971) (per curiam).
745 See United States v. Cassell, 452 F.2d 533, 537 (7th Cir. 1971) (trial judge asked
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In some cases the judge may be required to actively participate in 
the trial. For example, in United States v. Leazer,* * * 746 the defense to a 
narcotics charge was insanity.747 748 The trial judge, in conformity with 
the standards set out in Washington v. United States,148 actively par
ticipated in cross-examination of expert witnesses.749 The District of 
Columbia Circuit, while acknowledging that active participation “creates 
some problems of its own,” rejected the contention that the judge’s 
participation was prejudicial to the defendant’s right to a trial by jury.750 
In concurring, Chief Judge Bazelon was less willing to excuse the 
“problems” created by the trial judge’s questions;751 but he concluded 
that the problem was not an over-active judge, but rather the subtleties 
of the insanity defense itself.752

117 questions during five day trial). See also United States v. Kenny, 462 F.2d 1205
(3d Cir. 1972); United States v. Nowak, 448 F.2d 134, 140 (7th Cir. 1971), cert, denied,
404 U.S. 1039 (1972).

746 460 F.2d 864 (D.C. Cir. 1972).
747 id. at 865.
748 390 F.2d 444, 451-57 (D.C. Cir. 1967) (trial judge required to elicit from a 

medical expert testimony which the jury can understand).
749 The court repeatedly demanded that the witness give factual grounds for his 

conclusory statements. See 460 F.2d at 868 & n.l (Bazelon, C.J., concurring).
75$ld. at 867. The court was impressed by the trial judge’s instruction to the jury 

admonishing them not to draw any inference whatsoever from any question the court 
asked. Id. See also United States v. Simms, 462 F.2d 1273, 1277 (D.C. Cir. 1972) (per 
curiam).

751460 F.2d at 869 (Bazelon, C.J., concurring). He identified three specific prob
lems—(1) the judge’s examination of the expert may appear hostile, (2) the judge’s 
examination of the witness may expose a weak presentation of an insanity defense, and 
(3) the judge’s questions may create an unequal burden of proof as to the defendant’s 
sanity, because of the ease with which an insanity defense may be rebutted. Id. at 
868-72.

Apart from cases involving the insanity defense, numerous cases illustrate the dif
ficulty in reversing a conviction on the ground that the judge’s intervention denied the 
defendant a fair trial. See, e.g., United States ex rel. Brown v. Russell, 455 F.2d 464, 
465 (3d Cir. 1972) (per curiam) (judge warned jury that a witness about to testify 
was related to the defendant); United States v. Cruz, 455 F.2d 184, 185 (2d Cir.) (per 
curiam), cert, denied, 406 U.S. 918 (1972) (judge commented that answering questions 
without interpreter “may be . . .  a good way to learn English” for a Puerto Rican 
defendant); United States v. DeLaughter, 453 F.2d 908, 911 (5th Cir.), cert, denied, 
406 U.S. 932 (1972) (judge referred to “inexperienced prosecutor” and questioned 
witnesses); Scruggs v. United States, 450 F.2d 359, 361-63 (8th Cir. 1971) (judge re
peated questions propounded by prosecutor); United States v. Kirk, 448 F.2d 393, 394 
(4th Cir. 1971) (per curiam) (judge asked questions for the purpose of gaining a 
clearer understanding of the facts).

752 460 F.2d at 872.
753 Sec Quercia v. United States, 289 U.S. 466, 467-71 (1933); United States v 

Diamond, 430 F.2d 684, 695-97 (5th Cir. 1970).

A federal judge may comment on the evidence in his jury instruc
tions as long as his comments are not biased.753 In United States v. De
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La Barra,754 the judge’s instruction was found to be “tantamount to a 
directed verdict” 755 and the Fifth Circuit reversed the conviction.756 
Similarly, in United States v. Dunmore 757 the Eighth Circuit reversed 
the conviction of one defendant because the trial judge summarized the 
evidence in a one-sided manner and prejudicially commented on the 
credibility of a witness. The Third Circuit, however, has held that it 
is not error for the trial judge to inform the jury that one co-defend- 
ant has pleaded guilty.758

Disqualification of Trial Judge. Federal law provides the means
by which a party to a criminal or civil proceeding can have the judge 
disqualified.759 In United States v. Womack7™ the defendant filed an 
affidavit alleging bias or prejudice on the part of the judge.761 The Fifth 
Circuit found the affidavit sufficient where it charged that the judge 
had all but ruled on the defendant’s guilt at a prior trial of his co-de- 
fendant.762 The judge also, with apparent prejudice, had denied a mo
tion for a change of venue.763 On the facts, the Fifth Circuit reversed 
the conviction because the trial judge failed to disqualify himself.764

Federal appellate review of jury instructions given in state courts is limited to finding 
a constitutional deficiency, and it has been held not to deny due process for a state 
judge to inform the jury that in his opinion the defendant is guilty. See Gonsoir v. 
Craven, 449 F.2d 20, 23 (9th Cir. 1971).

754 447 p.2d 193 (5th Cir. 1971).
755 Id. at 194. The trial judge had told the jury that no legal defense had been 

presented.
756 Id. at 194-95. The court noted that the trial judge’s instruction was inaccurate 

because a legal defense had been presented. Id. at 195.
757446 F.2d 1214, 1217-19 (8th Cir. 1971). But see United States v. W right, 459 

F.2d 65, 67-68 (8th Cir. 1972) (no error to call defendant’s testimony a “story”); 
United States v. Gaines, 450 F.2d 186 (3d Cir. 1971) (no error where judge instructed 
jury not to be fooled by senseless stories).

758 United States v. Rickey, 457 F.2d 1027, 1032 (3d Cir. 1972).
759 See 28 U.S.C. § 144 (1970). The statute requires a timely and sufficient affidavit 

showing personal bias or prejudice. The affidavit must be filed not less than ten days 
before the beginning of the term, or later if good cause is shown. Id.; see United States 
v. Womack, 454 F.2d 1337, 1341 (5th Cir. 1972) (timeliness). See generally Note, 
Disqualification of Judges for Bias in the Federal Courts, 79 H arv. L. Rev. 1435 (1966).

760 454 F.2d 1337 (5th Cir. 1972).
761 Id. at 1340.
iwzld. at 1341. The judge called Womack a man “who everybody admits was cer

tainly a shady character” and said, “[I]f you Tthe jury] find that [co-defendant] 
Musgrave did this there is no question but that Womack was working with him hand 
in glove . . .  he would be as culpable.” Id.

763 id.
764 Id.
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Bias or prejudice sufficient to warrant disqualification must stem from 
a source outside of what the judge learns in his official capacity.765 766 
Before a judge must disqualify himself, the affidavit must show per
sonal, as opposed to judicial, bias.766 The judge against whom the 
affidavit is filed may pass on its sufficiency, but he must accept the truth 
of its allegations.767

765 See United States v. Grinnel Corp., 384 U.S. 563, 583 (1966). See also Berger v. 
United States, 255 U.S. 22, 31 (1921).

766 28 U.S.C. § 144 (1970); see Wolfson v. Palmieri, 396 F.2d 124 (2d Cir. 1968) (per 
curiam).

767 See United States v. Roca-Alvarez, 451 F.2d 843, 847-48 (5th Cir. 1971). See also 
United States v. Diorio, 451 F.2d 21 (2d Cir. 1971) (per curiam), cert, denied, 405 
U.S. 955 (1972) (trial judge against whom an insufficient affidavit is filed has an obliga
tion not to recuse himself).

768 See Berger v. United States, 295 U.S. 78, 85 (1935); Alschuler, Courtroom Mis
conduct by Prosecutors and Trial Judges, 50 T exas L. Rev. 629, 638 (1972). See gen
erally Singer, Forensic Misconduct by Federal Prosecutors, 20 Ala. L. Rev. 227 (1968).

769 See 295 U.S. at 89. See generally Singer, supra note 768, at 237-39.
770 See Alschuler, supra note 768, at 638.
771 447 F.2d 883 (10th Cir. 1971).
772 id. at 886.
773 Id.
77  ̂See, e.g., United States v. Baskin, —  F.2d — , —  (3d Cir. 1971) (per curiam)

(comment that a witness did not go to police after the crime); United States v.
Colasurdo, 453 F.2d 585, 595 (2d Cir. 1971), cert, denied, 406 U.S. 917 (1972) (com
ment that defendant carried notes into an administrative hearing prior to trial for the 
sake of consistency); United States v. Ross, 452 F.2d 656, 658 (7th Cir. 1971) (prose
cutor read perjury statute to defendant’s wife when she testified); United States v.

CONDUCT OF THE PROSECUTOR

Statements Made During the Trial. There is no strict standard
to determine when the argument of a government attorney is suffi
ciently improper to deny the defendant a fair trial by reason of its 
prejudicial influence upon the jury.768 769 A defense lawyer seeking re
versal of a conviction should emphasize all the factors present in a 
particular case, including the strength of the Government’s case,760 
and ensure that an objection is lodged at the time of the alleged error.770 771 

Consideration of the quality of a prosecutor’s misconduct is not, 
however, entirely fruitless. In United States v. Gilbert11' the prose
cutor in a drug case made references in his closing argument to the 
“heinousness of heroin” and the “potential danger to the country posed 
by the narcotics traffic.” 772 * The Tenth Circuit disapproved of the 
comments, but found them not to be plain error, in part, because they 
are “generally recognized truths.” 778 Although these comments beg 
the question of the defendant’s guilt and are offensive because of their 
emotional appeal, the result is not exceptional.774 * * *



1972] C ircuit N ote: Crim in a l 383

It is not uncommon for a prosecutor to attack a defendant’s char
acter. In a Seventh Circuit case this term, the prosecutor made an 
attempt to “destroy the character of the accused” by extensively ques
tioning the defendant regarding three prior felonies.* * * 775 The circuit 
court concluded that the defendant had been deprived of a fair trial 
and reversed the conviction.776 777

Haley 452 F.2d 398, 404 (8th Cir. 1971) (prosecutor said defendant was being charged
because he was guilty); Tapia v. Rodríguez, 446 F.2d 410 (10th Cir. 1971) (prosecutor
referred to defendant being identified in a “mug book”).

775 United States v. Dow, 457 F.2d 246, 250 (7th Cir. 1972).
at 250-51; see United States v. F o r te , F.2d — ,  (8th Cir. 1972) (re

versed conviction after prosecutor imputed homosexual activity to defendant). See 
also United States v. K e lly ,----F .2 d ------, ---- (9th Cir. 1972) (no prejudicial error
where the prosecutor questioned witnesses about acts of prostitution by defendant’s 
wife).

777 459 F.2d 91 (8th Cir. 1972).
778 Id. at 98.
779 Id.
iw ld . at 99. See also United States v. Ryan, 455 F.2d 728 (9th Cir. 1971).
781 See United States v. Stanley, 455 F.2d 644, 646 (4th Cir. 1972) (making factually 

incorrect statement).
782 See notes 1-76 supra and accompanying text.

Numerous cases have arisen involving arguments by the prosecutor 
which contain apparently deliberate factual misrepresentation. For 
example, in United States v. Achtenberg,111 the prosecutor, in closing 
argument, attributed to the defendant the statement “let’s destroy the 
building.” 778 There was no evidence that Achtenberg had made such 
a statement, and the court noted that it appeared to be a deliberate 
misstatement by the prosecutor.779 Based in part upon this error, the 
conviction was reversed.780 Similarly, an improper closing argument 
may be grounds for reversal if the prosecutor should have had knowl
edge of facts which would render the closing argument improper.781

Based upon the foregoing, there appears to be a greater probability 
that a conviction will be reversed if it can be shown that, instead of 
merely overzealous rhetoric, the prosecutor made some apparently de
liberate misstatement to the jury. The distinction between inadvertent 
and deliberate prosecutorial misconduct appears to be based on a deter
rence rationale similar to that which supports the exclusionary rule in 
fourth amendment cases.782 Certainly the prejudice resulting from a 
misstatement does not depend upon whether the prosecutor knew or 
should have known that he was misleading the jury.

Prosecutor Vouching for Witness. In closing argument to the
jury, a prosecutor may not make a personal assessment of the witness’ 
credibility or state a personal belief regarding the defendant’s guilt or
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innocence.783 As with cases involving inflammatory argument, there 
is little consistency among decisions.784 In United States v. Lamerson78  ̂
the prosecutor said of his own witness: “I firmly believe what they 
said is the truth. I know it is the truth, and I expect you do, too.” 786 
Lamerson’s attorney objected to the argument, and the Fifth Circuit 
reversed the conviction on that ground.787

783 See United States v. Handman, 447 F.2d 853, 856 (7th Cir. 1971). At least one 
circuit has considered such argument per se reversible error. Greenberg v. United 
States, 280 F.2d 412 (1st Cir. 1960). See also Singer, supra note 768, at 250-60.

784 Compare United States v. Brown, 451 F.2d 1231, 1236 (5th Cir. 1971) (prose
cutor’s assertion that undercover agent had done a “real good job” held reversible
error) and United States v. Handman, 447 F.2d 853, 856 (7th Cir. 1971) (reversal
granted where prosecutor told jury that witness’ statements were “true”) with United
States v. T an n e r,----F .2 d ----- , ---- (7th Cir. 1972) (prosecution’s vouching for witness
not improper in response to charges of subornation of perjury) and United States 
v. Nowak, 448 F.2d 134, 141 (7th Cir. 1971), cert, denied, 404 U.S. 1039 (1972).

785 457 F.2d 371 (5th Cir. 1972) (per curiam).
i ^ I d .  at 372 (emphasis omitted).
787 Id. But see United States v. Grooms, 454 F.2d 1308, 1312 (7th Cir. 1972) (affirmed 

on similar facts where no objection made at trial).
788 457 F.2d 857 (2d Cir. 1972).
789 Id. at 860-61.
iw ld .  at 861. Compare United States v. Arendale, 444 F.2d 1260, 1268 (5th Cir. 

1971) (conviction reversed where prosecutor said to jury “I can’t tell you what I 
know”) with  United States v. Hoskins, 446 F.2d 564, 565 (9th Cir. 1971) (per curiam) 
(prosecutor may allude to personal knowledge where trial testimony is to the same 
effect).

791 457 F.2d at 861; see Fed. R. Crim. P. 52.
792 Griffin v. California, 380 U.S. 609 (1965).

In United States v. Leeds,788 the Second Circuit reached a different 
result where the prosecutor referred to a witness for the defense as a 
liar.789 * The court of appeals held that the prosecutor was making a 
permissible allusion to his own knowledge of the facts of the case.700 
The court further noted that defense counsel’s failure to object to the 
prosecutor’s remark cut off his right to raise an error on appeal, absent 
a finding of plain error.791 Characterization of this statement as other 
than an allusion to the prosecutor’s personal knowledge appears unjusti
fiable.

Comment on Failure to Testify or Produce Witnesses, The Su
preme Court has explicitly held that a prosecutor’s reference to the 
defendant’s failure to take the witness stand violates the fifth amend
ment and thus constitutes reversible error.792 The First Circuit held that 
a prosecutor’s reference to “uncontradicted” testimony is per se reversi
ble, if no one other than the defendant could have contradicted the
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testimony.793 794 * In United States v. Wertz,™* the Ninth Circuit reversed 
a conviction where the prosecutor made an ambiguous remark which 
could have been construed as a comment on the defendant’s failure to 
testify.790 In another case, however, the Ninth Circuit held that it was 
not improper for the prosecutor to comment on the failure of a witness 
to testify on the defendant’s behalf if the witness is available.796 797

793 United States v. Flannery, 451 F.2d 880 (1st Cir. 1971). In United States v.
MacDonald, the same court refused to follow Flannery where the comment was 
“wholly inadvertent.” ----F .2 d ----- (1st Cir. 1972). The Seventh Circuit has held that
a reference to “uncontradicted” testimony is reversible error. United States v. Hand
man, 447 F.2d 853 (7th Cir. 1971). But in certain circumstances such a reference by 
the prosecutor is not improper. See United States v. W in g ,----F .2 d ------(8th Cir.
1972) (lack of exculpatory evidence could have been remedied by persons other than 
the defendant); United States v. Lepiscopo, 458 F.2d 977, 979 (10th Cir. 1972) (per 
curiam) (“uncontradicted testimony” could have been contradicted by persons other 
than the defendant); United States v. Miceli, 446 F.2d 256, 260 (1st Cir. 1971) (prose
cutor may draw inferences from failure to produce evidence).

794 —  F.2d —  (9th Cir. 1971).
7W>ld. at ——. The prosecutor said that the co-defendant “owned up to it [his guilt] 

and suffered through gruelling direct and cross-examination. I think the defendant 
should do as well.” Id. (emphasis omitted). See also United States v. Jones, 459 F.2d 
47, 48 (9th Cir. 1972) (mistrial not warranted where prosecutor corrected ambiguous 
comment).

796 United States v. Welp, 446 F.2d 867, 868 (9th Cir. 1971) (per curiam).
797 360 U.S. 264 (1959).
798 Id. at 270.
799 373 U.S. 83 (1963).
zw id . at 87; see Comment, Disclosure and Discovery in Criminal Cases—Where Are 

We Headed?, 6 Duquesne L. Rev. 41, 42-50 (1967).
soi 405 U.S. 150 (1972).
802 Id. The Government failed to disclose that its star witness had been promised 

immunity in return for his testimony. Id. The Court noted that the promised immunity 
was material to the witness’ credibility, and should have been disclosed if it “in any 
reasonable likelihood [could] have affected the judgment of the jury.” Id. at 154. 
See also United States v. Rispo, 460 F.2d 965 (3d Cir. 1972) (conviction reversed 
where Government did not disclose that one of four co-defendants was a paid in-

Withholding Evidence and Knowing Use of Perjured Testimony.
In Napue v. Illinois™1 the Supreme Court held that a prosecutor 

could not sit idly by while a favorable witness committed perjury, 
even though his silence was “not the result of guile or desire to preju
dice.” 798 This rule was expanded in Brady v. Maryland,™9 where the 
Supreme Court held that the prosecutor’s withholding of material evi
dence violates due process regardless of whether he does so in bad 
faith.800 This term, the Supreme Court, in Giglio v. United States,™1 
extended Brady, holding that failure to disclose material information 
violates due process even if the prosecutor was not personally aware of 
it.802 However, the Tenth Circuit recently has held that mere “con-
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elusory allegations” of knowing use of perjured testimony are not 
sufficient to warrant an evidentiary hearing on whether the prosecutor 
used such testimony.* * * * 803

former); Marble v. Edwards, 457 F.2d 759, 760-61 (5th Cir. 1972) (per curiam) (failure
to disclose ballistics report is error); United States v. Hamilton, 452 F.2d 472, 474-77
(8th Cir. 1971) (discrepancy between grand jury testimony and testimony given at
trial did not support charge of knowing use of perjured testimony).

803 McBride v. United States, 446 F.2d 229 (10th Cir. 1971).
804 See United States v. Woodring, 446 F.2d 733, 736 (10th Cir. 1971) (pistol).
805 450 F.2d 145 (4th Cir. 1971).
806 Id. at 150-52.
807 Id. at 151.
80S United States v. Wallace, 453 F.2d 420, 422 (8th Cir. 1972). See also United 

States v. Lewis, 447 F.2d 134, 146 (2d Cir. 1971) (admission of prejudicial, irrelevant 
evidence warrants reversal).

809 Government use of extraneous arguments has been upheld if the line of argument 
was initiated by defense counsel. See Montford v. United States, 272 F.2d 395 (5th 
Cir. 1959). But see United States v. Arendale, 444 F.2d 1260, 1267-69 (5th Cir. 1971).

810 Fe d . R. Crim. P. 52.
8 U  446 F.2d 182 (5th Cir.), cert, denied, 404 U.S. 941 (1971).

Presentation of Extraneous Material. An issue of prosecutorial
misconduct is presented where the prosecutor makes use of material not 
received into evidence. The extraneous material may be tangible,804 805 806 
but more frequently it is testimonial. In United States v. Callanan8^  
a tax evasion case, the prosecutor referred to certain deductions which 
the defendant had made but which were not raised in the bill of par
ticulars.800 The Fourth Circuit ruled that the prosecutor’s argument was 
improper because “insinuation and innuendo about collateral matters 
should play no part in the prosecution of the criminal charge.” 807

A contrary holding was reached by the Eighth Circuit when it held 
that the good faith of the prosecutor is the controlling question when 
considering the propriety of an argument referring to extraneous ma
terial.808 It would appear that the Fourth Circuit in Callanan has 
adopted the better rule. The only proper issue which should concern 
the court in extraneous material cases is the extent of prejudice to the 
defendant—an issue which is not affected by the good faith or bad 
faith of the prosecutor.809

Necessity to Object. If the defendant fails to object to prosecu
torial misconduct, he must show that the error was “plain error” under 
rule 52 of the Federal Rules of Criminal Procedure before he may raise 
the issue for the first time at the appellate level.810 In United States v. 
Scaglione,811 the defendant, on appeal, claimed as error certain remarks
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made in the prosecutor’s summary.812 Because no objection was made 
at trial, the Fifth Circuit sustained the conviction on a finding of no 
plain error.813 The court stressed that an objection gives the trial court 
and opposing counsel an opportunity to correct errors while they are 
still correctible.814

812 Id. at 187-88. The prosecutor had told the jury in closing argument that the case 
presented them with an opportunity to “rip away a member of a vicious organization.” 
Id. at 187.

818 Id. at 188.
814 Id.; see United States v. Miller, 460 F.2d 582, 588 (10th Cir. 1972) (timely and

forceful intervention by trial court negated error); United States v. D ’Anna, 450 F.2d 
1201, 1205-06 (2d Cir. 1971). Courts are reluctant to find plain error. See, e.g., United 
States v. Isaza, —  F .2 d ---- (2d Cir. 1972) (errors could have been cured by judge’s
intervention; conviction affirmed where defense did not object); Huson v. R h a y ,----
F.2d —  (9th Cir. 1971) (issue of inflammatory argument by prosecutor may not 
be raised in habeas corpus where no objection was made at trial); United States v. 
Hampton, 458 F.2d 28 (10th Cir. 1972) (prosecutor made arguments after warning 
by the judge; held no error where the defendant failed to object); United States v. 
Miceli, 446 F.2d 256, 261 (1st Cir. 1971) (conviction affirmed where defense did not 
object to prosecutor’s references to truthful testimony).

815 See United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 237-43 (1940). 
Numerous instances of prosecutorial misconduct have been found not to be prejudicial. 
See, e.g., United States v. Grant, 462 F.2d 28 (2d Cir. 1972) (improper presentation 
of a chart to the jury ordered stricken by the trial judge); United States v. Wilkerson, 
456 F.2d 57, 59 (6th Cir. 1972) (per curiam) (reading of defendant’s alias in indictment 
to jury); United States v. Masters, 450 F.2d 866, 867 (9th Cir. 1971) (per curiam) 
(prosecutor’s questions concerning defendant’s prior familiarity with marijuana held 
harmless in drug conspiracy trial); United States v. Fountain, 449 F.2d 629, 634 (8th 
Cir. 1971) (prosecutor called bailiff as a witness).

816 450 F.2d 145 (4th Cir. 1971).
m i d .  at 151.
818 463 F.2d 934 (D.C. Cir. 1972). In Gass v. United States the court had laid down 

a rule that when the prosecutor planned to draw inferences from a defendant’s failure 
to call witnesses, he should approach the bench and so advise the court. 416 F.2d 
767, 775 (D.C. Cir. 1969). In Young the prosecutor failed to follow the Gass p ro
cedure, but the defense counsel failed to object. 463 F.2d at 940.

819 463 F.2d at 942.

In order to constitute reversible error, prosecutorial misconduct must 
be prejudicial to the defendant.815 816 This term the Fourth Circuit, in 
United States v. Callanan,81Q adopted a three-pronged test for a determi
nation of prejudice: “the closeness of the case, the centrality of the 
issue affected by the error, and the steps taken to mitigate the effects of 
the error.” 817 The third criterion noted by the court raises the issue 
of whether failure to object to error can be an element of the determi
nation of prejudice. In United States v. Young,818 the District of Co
lumbia Circuit, in deciding whether certain remarks were prejudicial, 
found it “decisive” that defense counsel used the improper remarks as 
a basis for attacking the Government’s case.819 The appellate court



388 T he Georgetown Law Journal [Vol. 61:275

acknowledged that there was plain error, but found it not to be preju
dicial and affirmed the conviction.820 This case illustrates the dilemma 
in which defense counsel may find himself if failure to object is weighed 
in the balance of a determination of prejudice.821

820 Id. at 941, 944.
821 If defense counsel objects to a plain error, the appellate court may find that a 

corrective instruction cured the error; if he fails to make an objection, the court may 
rule that the error was not prejudicial.

822 U.S. Const, amend. VI. See also Turner v. Louisiana, 379 U.S. 446 (1965) 
(sequestration of jury in direct custody of sheriffs who had served as key prosecution 
witnesses held violative of fourteenth amendment).

823 5 ^  United States v. Davis, 456 F.2d 1192, 1195-96 (10th Cir. 1972) (conver
sation between prosecutor and witness near the jury box during recess); Downey v. 
Peyton, 451 F.2d 236, 240 (4th Cir. 1971) (juror was son of jailer beaten in commission 
of the crime); United States v. Silverman, 449 F.2d 1341, 1343-44 (2d Cir. 1971) (one 
juror illiterate).

824 Cf. United States v. Pittman, 449 F.2d 1284 (6th Cir. 1971) (introduction of 
prejudicial government agent into jury room requires reversal).

825455 F.2d 1167 (5th Cir. 1972).
826 id. at 1169-70. Among the documents was a customs agent’s sworn complaint 

which contained a conclusory statement that the defendants perpetrated the crime 
for which they were being tried.

827 Id. at 1169.

One solution would be not to distinguish between plain and preju
dicial error as the Young court did. If all plain errors are assumed to be 
prejudicial, reversal will follow regardless of whether an objection 
was made. The law should not make objection a prerequisite to a 
finding of prejudice.

CONTROL OF THE JU R Y

Jury Contamination. The sixth amendment requires trial by an
“impartial” jury.822 Preservation of a jury’s impartiality is a crucial part 
of the criminal process, and the issue of jury contamination may arise 
in a variety of factual circumstances.823

Reversal may be required when prejudicial materials contaminate 
the jury during its deliberations.824 In United States v. Shafer,825 a 
smuggling conspiracy trial, prejudicial documents not allowed into 
evidence were erroneously sent to the jury room.826 Since the documents 
included materials essential to the Government’s case, and not cumu
lative, the Fifth Circuit held that introduction of such material into the 
jury room was prejudicial.827 The court ruled that the defendant did 
not need to prove that the documents had actually been read by the 
jury, and that it could be assumed that the jurors had read the docu-
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ments because they were in the room for a “considerable” period of 
time.828

828 Id. In other cases, convictions have been affirmed despite the presence of foreign 
objects in the jury room. See United States v. Siragusa, 450 F.2d 592, 595 (2d Cir. 
1971), cert, denied, 405 U.S. 974 (1972) (IRS tax booklet); United States v. Boatwright, 
446 F.2d 913, 915 (5th Cir. 1971) (per curiam) (two law books). The jury may have 
a copy of the indictment during their deliberations if the judge instructs them that 
it is merely an accusation, not evidence. See United States v. Smith, 460 F.2d 1323 
(5th Cir. 1972) (per curiam); United States v. Todaro, 448 F.2d 64, 66 (3d Cir. 1971), 
cert, denied, 404 U.S. 1040 (1972). A juror may take notes during the trial and bring 
them into the jury room. See United States v. Marquez, 449 F.2d 89, 93 (2d Cir. 1971), 
cert, denied, 405 U.S. 963 (1972).

829 See notes 1327-1466 infra and accompanying text.
830450 F.2d 777 (3d Cir. 1971) (per curiam).
831 Id. at 778.
832 Id.
833 Sheppard v. Maxwell, 384 U.S. 333, 352 (1966); Estes v. Texas, 381 U.S. 532, 

542-43 (1965); see Luallen v. Neil, 453 F.2d 428 (6th Cir. 1971); Hitchcock v. Arizona, 
446 F.2d 46, 47 (9th Cir.), cert, denied, 404 U.S. 946 (1971).

834451 F.2d 394 (8th Cir. 1971), cert, denied, 406 U.S. 922 (1972).
^ I d .  at 397. Compare United States v. Palm ieri,----F .2 d ----- (2d Cir. 1972) (judge

should anticipate publicity and warn jurors not to read news articles) and United 
States v. De La Rosa, 450 F.2d 1057, 1061-62 (3d Cir. 1971) (no abuse of discretion 
where judge denied mistrial after four jurors read article and testified that they were 
not prejudiced) and United States v. Pappas, 445 F.2d 1194, 1202 (3d Cir.), cert, denied, 
404 U.S. 984 (1971) (dismissal of juror who read prejudicial article eliminated pos
sibility of harm) with Marshall v. United States, 360 U.S. 310, 311-13 (1959).

Another form of jury contamination occurs when the judge, after 
the jury begins its deliberations, gives additional instructions to some or 
all the jurors.829 In United States v. Guillia830 the judge granted a 
juror’s request for an individual conference prior to the announcement 
of the jury’s verdict.831 During the conference, which was attended 
by counsel for both sides and a court reporter, the trial judge told the 
juror that if she held out and no verdict was returned, two weeks would 
have been wasted.832 The Third Circuit reversed, but it is not clear 
from the opinion whether it was the individual conference or the in
struction which warranted reversal.

Publicity associated with a trial may he another source of jury con
tamination.833 Regardless of the extent of the publicity attending a 
prosecution, however, proper management of the trial by the judge 
can ensure that a defendant will receive a fair trial. For example, in 
Tasby v. United Statey834 the district court denied a motion for a change 
of venue because of pretrial publicity, and the defendant was convicted 
of kidnapping. On appeal, the Eighth Circuit noted that a “painstaking 
meticulous void dire” had ensured the impartiality of the jury and 
held that there was no error in denying the motion for a change of 
venue.835 However, the Fifth Circuit held this term that even if one
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juror remembers the defendant from an old news article, reversal is 
required.836

A few defendants have argued, without success, that impartiality is 
impaired where the jury is exposed to aspects of the criminal process 
beyond the scope of the particular trial.837 In United States v. Acosta- 
Garcia,838 for example, the prospective members of the jury allegedly 
saw the defendants in handcuffs. The Ninth Circuit affirmed the con
viction because the occurrence complained of was not sufficiently preju
dicial to warrant a mistrial, particularly where the trial judge gave a 
cautionary instruction.839

Sequestration of the Jury. In at least one circuit the defendant
has an absolute right upon request, to have the jury sequestered after 
it begins deliberations.840 In United States v. Harris,841 the Fifth Cir
cuit declined to follow the Seventh Circuit rule, reasoning on policy 
grounds that the matter should be left to the discretion of the trial 
judge. The critical question for the court in Harris was the potential 
for prejudice to the defendant, not whether he made or failed to make 
a request for a sequestered jury.842 Thus, under Harris, a defendant 
must show that his request for a sequestered jury is based on circum
stances so compelling that denial of the request constitutes abuse of dis
cretion by the trial judge.843

Juries of Less than Twelve. Rule 23(b) of the Federal Rules
of Criminal Procedure permits a written stipulation to a jury of less 
than 12 subject to court approval.844 Rule 23 (b) has been applied where

836 United States v. Gilbert, 446 F.2d 559 (5th Cir. 1971) (per curiam).
837 See, e.g., United States v. Duffy, 454 F.2d 809, 813 (5th Cir. 1972) (contention 

that jurors witnessing of sentencing procedure undermines role of jury); United States 
v. Wilkerson, 453 F.2d 657, 660-61 (8th Cir. 1971) (prospective juror’s observation of 
defendant in custody not reversible error unless established that member of jury hear
ing defendant’s case saw him in custody).

8 3 8 448 F.2d 395 (9th Cir. 1971).
839 Id. at 396. The judge reminded the jury that they were not to allow the incident 

to affect their consideration of the merits of the case. Id. The defendant may not, 
however, make a post-trial inquiry into the jury’s mental processes for the purpose 
of discovering some error. See United States v. Handy, 454 F.2d 885, 892 (9th Cir. 
1971) (post-trial inquiry to determine competence of jurors held within trial judge’s 
discretion).

840 See United States v. D’Antonio, 342 F.2d 667, 670 (7th Cir. 1965).
841 458 F.2d 670, 674-75 (5th Cir. 1972); accord, United States v. Menna, 451 F.2d 

982, 984 (9th Cir. 1971), cert, denied, 405 U.S. 963 (1972).
842 458 F.2d at 674-75.
843 M .

844 The provisions of rule 23 are mandatory. See United States v. Guerrero-Peralta, 
446 F.2d 876, 877 (9th Cir. 1971) (oral stipulation ineffective). See also United States
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one juror informed the court that he was holding out and asked that 
the entire jury be dismissed.845 The attorneys, unaware of how the 
jurors would vote, stipulated to abide by the verdict of the other eleven 
jurors.846 The Second Circuit held that such action was not a waiver 
of the defendant’s right to a unanimous verdict,847 but rather a rule 
23 (b) stipulation to a jury of less than 12.848 Clearly it could be argued 
that in the circumstances of this case the defendant was really attempt
ing to waive unanimity, and only through strained reading of rule 23 
could he be understood to have stipulated to a jury of less than 12.

CONTROL OF PHYSICAL CIRCUMSTANCES

The physical circumstances of the trial proceedings are within the 
discretion of the trial judge.849 This discretion is broad when problems 
of courtroom security are involved. For example, the Ninth Circuit 
held, in United States v. Kress,850 that the judge does not abuse his dis
cretion when he orders that a defendant who has previously escaped 
custody be tried in handcuffs.851 Nevertheless, this discretion is not 
without its limitations. In Hernandez v. Beto852 the Fifth Circuit held 
that trial in prison garb is inherently unfair.853 The court, however, 
refused to extend Hernandez where the defendant’s attorney, as a mat
ter of trial tactics, did not object to the defendant wearing non-prison 
coveralls during trial.854

v. Radford, 452 F.2d 332, 334-35 (7th Cir. 1971) (Government’s failure to sign stipula
tion does not render waiver ineffective).

845 United States v. Vega, 447 F.2d 698 (2d Cir. 1971), cert, denied, 404 U.S. 1038 
(1972).

846 id. at 700.
847 The Supreme Court this term decided that convictions based on non-unanimous 

jury verdicts do not violate fourteenth amendment due process. Apodaca v. Oregon, 
406 U.S. 404 (1972); Johnson v. Louisiana, 406 U.S. 356 (1972); see 61 G eo. L.J. 223 
(1972).

848 447 F.2d at 701.
849 See Illinois v. Allen, 397 U.S. 337, 343 (1970).
850 451 F.2d 576, 577 (9th Cir. 1971) (per curiam).
851 Id. at 577. See also United States v. Roustio, —  F .2 d ---- (7th Cir. 1972) (trial

judge may require certain witness to testify in manacles).
852443 F.2d 634 (5th Cir.), cert, denied, 404 U.S. 897 (1971).
853 Id. at 636. The court determined that the presumption of innocence was lost 

with no balancing benefit, since the wearing of prison garb has little if anything to do 
with security precautions. Id.

854 Garcia v. Beto, 452 F.2d 655, 656 (5th Cir. 1971). See also Goodspeed v. Beto, 
460 F.2d 398 (5th Cir. 1972) (per curiam) (defendant must object to being tried in 
particular clothing to preserve error for appeal); United States v. McFadden, 458 
F.2d 440, 441 (6th Cir. 1972) (per curiam) (judge did not err in denying continuance 
where defendant sought additional time to procure clothing more presentable than 
coveralls).
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In a similar exercise of discretion, the trial judge may order that 
witnesses be segregated.855 In United States v. Dorsey*™ the Second 
Circuit found no abuse of discretion when the trial judge permitted 
government witnesses who had already testified to converse with those 
not already summoned.857 The court did note, however, that the 
defendant failed to allege specific prejudice from the trial judge’s 
ruling.858

Rule 43 of the Federal Rules of Criminal Procedure requires that the 
defendant be present at his trial. However, the defendant may not 
attack his conviction by using rule 43, if his absence was a voluntary 
one.859 The Seventh Circuit recently declared a defendant’s short 
absence to be harmless error and not a violation of his right to public 
trial.860 In United States ex rel. Laws v. Yaeger™1 one co-defendant 
requested that his mother be removed from the courtroom during his 
testimony.862 Faced with the contention that such removal violated the 
other co-defendant’s right to a public trial, the Third Circuit noted that 
the right to a public trial is not absolute, and that removal of the 
woman was a sound exercise of discretion.863

RIGHT TO EFFECTIVE COUNSEL

General Right to Counsel. The sixth amendment right to coun
sel is an essential element of due process in a criminal trial.864 The 
Supreme Court has recently extended the right to counsel to petty 
offenses and misdemeanors.865 A conviction rendered in violation of

855 See Langel v. United States, 451 F.2d 957, 962-63 (8th Cir. 1971); 6 W igmore, 
Evidence U 1837 (3d ed. 1940).

856 —  F.2d —  (2d Cir. 1972).
857 Id. at — .
858 Id. at — .
859 See United States v. Garcia Turino, 458 F.2d 1345, 1346 (9th Cir. 1972).
86 0United States v. Ross, 452 F.2d 656, 657-58 (7th Cir. 1971). In Ross, the defendant 

was absent from the courtroom for two minutes, and the proceedings he missed were 
read to him twice upon his return. Id.

861 448 F.2d 74 (3d Cir. 1971).
862 Id. at 79.
863 Id. at 81. See also Note, The Right to a Public Trial in Criminal Cases, 41 

N.Y.U.L. Rev. 1138, 1144-46 (1966).
864 Gideon v. Wainwright, 372 U.S. 335, 345 (1963). In Gideon, the Supreme 

Court held that a state prisoner was entitled to appointed counsel in non-capital 
felonies. Id. See also United States v. Dykes, 460 F.2d 324 (9th Cir. 1972) (substitute 
counsel at jury instruction does not violate sixth amendment); United States v. Hart, 
457 F.2d 1087, 1089 (10th Cir. 1972) (must show specific prejudice to reverse because 
of denial of counsel before trial); Hamilton v. Smith, 450 F.2d 922 (5th Cir. 1971) 
(per curiam) (in habeas corpus proceeding state has burden of showing petitioner 
was represented by counsel); Circuits Note: 1910-1911 Term  371-75.

865 Argersinger v. Hamlin, 407 U.S. 25 (1972). The Court held that, absent a valid
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Gideon v. Wainwright8™ may not be used in a later proceeding to 
support a conviction or increase punishment.867 This term, the Seventh 
Circuit applied this principle in United States v. Lufman8™ to reverse 
a conviction where the defendant was found to be a felon on the basis 
of a 1938 conviction in which he was not represented by counsel.869

Effective Assistance of Counsel. Numerous cases have arisen
in which a convicted defendant alleged that his attorney represented 
him so poorly that he was denied effective assistance of counsel.870 An 
attack on a conviction must meet a stringent test if the defendant alleges 
that his trial counsel did not represent him competently. In United 
States ex rel. Crispin v. Mancusi811 the Second Circuit stated that a 
conviction will not be disturbed unless the representation was so inade
quate as to make the trial a “farce or mockery of justice” to “shock 
the conscience of the court.” 872 The Eighth Circuit, in Robinson v. 
United States,873 added the element of intent to the already stringent test 
by requiring that “the circumstances must demonstrate that which 
amounts to a lawyer’s deliberate abdication of his ethical duty to his 
client.” 874 Another test is that of “reasonableness” 875 or “normal com
petency.” 876 A less stringent test was announced by the District of 
Columbia Circuit in United States v. Hammond811 where the court 
waiver, no person could be imprisoned for any offense unless represented by counsel at 
trial. Id. at 40.

866 372 U.S. 335 (1963); see note 864 supra.
867 See United States v. Tucker, 404 U.S. 443 (1972); Burgett v. Texas, 389 U.S. 

109(1967).
868 457 F.2d 165 (7th Cir. 1972).
869 Id. at 167.
870 See generally United States v. Sadduth, 458 F.2d 1222, 1225-26 (10th Cir. 1972); 

Note, Effective Assistance of Counsel for the Indigent Defendant, 78 H arv. L. Rev. 
1434, 1442-43 (1965).

871 448 F.2d 233 (2d Cir.), cert, denied, 404 U.S. 967 (1971).
872 Id. at 237. The court pointed out that although Crispin’s attorney failed to inter

view a key witness prior to trial, the defense put forth was sensible and vigorous. The 
court added that it was the character of the resultant proceedings which was scrutinized, 
not the method of preparation. Id.; accord, United States v. B entheim ,----F .2 d ------
(1st Cir. 1972) (per curiam) (“a mockery, a sham or a farce of the trial”); United 
States v. Carr, 459 F.2d 16, 17-18 (7th Cir. 1972) (per curiam) (“so inadequate that 
the essential fairness of the proceedings is impugned”); United States v. Garcia, 450 
F.2d 287, 288 (9th Cir. 1972) (per curiam) (“farce or mockery of justice”); United 
States v. Goodwin, 446 F.2d 894, 895 (9th Cir. 1971) (per curiam) (“so gross on its 
face as to amount to a denial of due process”).

873 ----F .2 d ----- (8th Cir. 1971) (per curiam).
874 Id. a t ----.
875 See Lee v. Wainwright, 457 F.2d 771, 772 (5th Cir. 1972) (per curiam); United 

States v. Hayes, 444 F.2d 472, 473-74 (5th Cir.), cert, denied, 404 U.S. 882 (1971).
876See United States ex rel. Green v. Rundle, 452 F.2d 232, 235 (3d Cir. 1971). 
877 425 F.2d 597 (D.C. Cir. 1970).
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focused on whether counsel failed to press an essential or central element 
of the case.878 The objectivity of this rule appears to make it the most 
accurate measure of an attorney’s performance articulated by any of 
the circuits.

The practical differences between these tests are made readily appar
ent when applied to Alesi v. Craven8™ In Alesi, the defendant had a 
rubber tube containing heroin removed from his throat while at the 
police station.880 His attorney failed881 to raise the illegality of the 
incident under Roehm v. California.882 The Ninth Circuit affirmed 
a grant of habeas corpus relief based in part on the incompetency of 
trial counsel.883 Clearly under the District of Columbia Circuit standard 
as applied in Hammond,884 the representation by counsel in Alesi would 
be deemed inadequate; however, unless the defendant could show that 
the attorney deliberately failed to press the defense it would not satisfy 
the Eighth Circuit test in Robinson.88^

Generally, courts have been unreceptive to a claim that the defend
ant was denied effective assistance of counsel.886 It has been held that 
failure to investigate a possible basis for an insanity defense is not a 
failure of “constitutional magnitude,” 887 and that failure to make an 
appeal does not necessarily demonstrate ineffective assistance of coun
sel.888 A defendant is faced with a particularly difficult task if he

at 602; see United States v. Shelvy, 458 F.2d 823, 824-25 (D.C. Cir. 1972) (per 
curiam).

879 446 F.2d 742 (9th Cir. 1971), cert, denied, 404 U.S. 856 (1972).
880 id. at 743.
881 Id. at 743-44.
882342 U.S. 165 (1952). In Rochin, the Court held that a conviction based on evi

dence obtained by pumping the defendant’s stomach violated the due process clause 
of the fourteenth amendment. Id. at 173.

883446 F.2d at 743; see note 872 supra and accompanying text.
884 See notes 877-878 supra and accompanying text.
885 See notes 864-865 supra and accompanying text. See also Loukas v. Johnson, 

453 F.2d 407, 408 (6th Cir. 1972) (per curiam).
886 See, e.g., United States v. Rosebar, 463 F.2d 1255, 1258 (D.C. Cir. 1972) (per 

curiam) (defendant alleging ineffective counsel has “heavy burden”); Lewis v. Hender
son, 446 F.2d 1010, 1011 (5th Cir. 1971) (per curiam) (failure of attorney to personally 
interview alibi witnesses); United States v. Chaney, 446 F.2d 571, 516-11 (3d Cir.), 
cert, denied, 404 U.S. 993 (1971) (alibi witnesses interviewed by staff investigator).

887 United States ex rel. Marcelin v. Mancusi, 462 F.2d 36 (2d Cir. 1972). The court 
found it crucial that the defendant, who could have provided information on which 
to build an insanity defense, refused to communicate with his attorney. Id. at 44. 
Judge Kaufman dissented, arguing that counsel should have made that special effort 
called for when the charge is first degree murder. Id. at 46 (Kaufman, J., dissenting).

888 See Walters v. Harris, 460 F.2d 988 (4th Cir. 1972) (relief denied where it was 
discovered defendant agreed with counsel not to appeal); Kent v. United States, 423 
F.2d 1050, 1051 (5th Cir. 1970) (per curiam) (counsel failed to appeal after de
fendant’s request for appeal).
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alleges that his attorney’s tactical choice was so poor as to render the 
assistance of counsel ineffective. In United States ex rel. Green v. 
Rundle f'*  the defendant was tried in one trial for unrelated charges of 
rape and resisting arrest. The appointed attorney’s decision to try the 
two cases together proved disadvantageous to the defendant because his 
testimony on the charge of resisting arrest damaged his credibility, which 
was an essential part of his defense to the rape charge.889 890 The Third 
Circuit focused on the attorney’s original tactical choice, and found 
it within the normal range of competence.891 Since almost any con
sidered decision by an attorney is likely to have some rational basis, the 
holding in Green makes it extremely difficult to secure a reversal based 
on a serious tactical error by trial counsel.892

889 452 F.2d 232 (3d Cir. 1971).
890/^. a t  235.
891 Id. But see United States ex rel. Crispin v. Mancusi, 448 F.2d 233, 236 (2d Cir. 

1971). The court in Crispin concerned itself only with the trial proceedings. Id. at 
236-37. This seems to be the better rule, because a defendant is denied a fair trial in 
court, not in his attorney’s subjective choice of tactics.

892 See, e.g., Fields v. Swenson, 459 F.2d 1066 (8th Cir. 1972) (failure to file a 
motion to suppress was a tactical choice); United States v. Valenzuela-Mendoza, 452 
F.2d 773, 774 (9th Cir. 1971) (per curiam) (errors in judgment of defense counsel 
did not vitiate trial); Palfy v. Cardwell, 448 F.2d 328, 330-32 (6th Cir. 1971) (damaging 
stipulations made by counsel were part of trial strategy); Smith v. United States, 446 
F.2d 1117, 1118-19 (9th Cir. 1971) (failure to present defense of entrapment held trial 
tactic). There appears to be no clear distinction between tactical errors and negligent 
omissions as a basis for relief from a conviction. A trial is not more or less fair to 
the defendant because it does or does not proceed according to his lawyer’s plans.

893449 F.2d 344 (6th Cir. 1971) (per curiam).
894 Id. at 345.
895453 F.2d 899 (6th Cir. 1972) (per curiam).
so® Id. at 901. The significance of adequate time to prepare a defense is also reflected 

in cases involving the defendant’s motion for continuance. See United States v.
Hampton, 457 F.2d 165 (7th Cir. 1972) (need to expedite trial outweighed defendant’s 
showing of need for substituted counsel); United States v. Hall, 448 F.2d 114, 116-17
(2d Cir. 1971).

If conditions under which counsel served seriously affected his abil
ity to represent the defendant effectively, a defendant’s chances of 
success are generally greater. One such circumstance is the time allowed 
an attorney to prepare for a case. In Ne'wburry v. Wingo,893 the Sixth 
Circuit reversed a conviction where the defendant’s attorney was ap
pointed on the day of the trial.894 * * * On identical facts, however, the same 
court, in Daugherty v. United States reasoned that no relief was 
available on the claim of ineffective representation because no prejudice 
to the defendant was shown.898

Conflict of Interest. A claim of ineffective representation may
be based on a showing that the defense attorney had an interest in
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common with that of the prosecutor, thus posing a serious conflict of 
interest. For example, in Hughes v. Caldwell™ defendant’s trial coun
sel was sworn in as an assistant prosecutor the same day that Hughes 
was found guilty of second degree murder.898 The Sixth Circuit re
versed the lower court’s denial of a petition for habeas corpus, finding 
that the situation was “potentially pregnant with prejudice.” 899

The crucial factor where the defendant alleges that his attorney had 
a conflict of interest is the necessity to show prejudice stemming from 
the conflict. Although there is some authority for the proposition that 
no prejudice need be shown,900 the Sixth Circuit this term, in Manuel 
v. Salisbury,901 refused to grant a writ of habeas corpus because the 
defendant was unable to show any prejudice necessarily resulting from 
his counsel’s prior association with the prosecutor in a partnership.902

Because a defendant is entitled to his attorney’s undivided loyalty, a 
conflict of interest may arise when a defense counsel simultaneously 
represents two co-defendants,903 and the degree of prejudice becomes 
an important issue.904 In Glasser v. United S ta te s^  the Supreme Court 
suggested that a clear showing of prejudice is not essential to support 
a claim of ineffective representation.906 Nevertheless, the circuits are 
not consistent on the issue of whether a showing of prejudice is neces
sary for reversal. Some courts have held that “specific prejudice” 907 
must appear to invalidate joint representation, while others have imposed 
a less stringent standard requiring only a showing of possible prejudice.908

Waiver and Pro Se Representation. The right to counsel may
be waived if the waiver is made knowingly and voluntarily. It is the

897 ----F .2d----- (6th Cir. 1971).
898 Id. a t  .
899 Id. a t  .
900See United States ex rel. Kachinski v. Cavell, 453 F.2d 581, 584 (3d Cir. 1971) 

(Gibbons, J., dissenting); United States ex rel. Miller v. Meyers, 253 F. Supp. 55, 56- 
58 (E.D. Pa. 1966).

901 446 F.2d 453 (6th Cir. 1971) (per curiam).
902 Id. at 454-57. Compare United States v. Pine, 452 F.2d 507, 508-09 (5th Cir. 

1971) (defense counsel refused to cross-examine a client-witness) with United States 
v. Rispo, 460 F.2d 965 (3d Cir. 1972) (per curiam) (defense counsel cross-examined 
client-witness). See also Wilson v. Lash, 457 F.2d 106, 109 (7th Cir. 1972) (defense 
attorney simultaneously runs newspaper).

903 See Sanchez v. Nelson, 446 F.2d 849, 850 (9th Cir. 1971) (per curiam).
904 See Baker v. Wainwright, 422 F.2d 145, 148-49 (5th Cir. 1970).
905 315 U.S. 60 (1942).
906 Id. at 76. The Court said, “this right to have the assistance of counsel is too 

fundamental and absolute to allow the courts to indulge in nice calculations as to the 
amount of prejudice arising from its denial.” Id.

907 See Strickland v. United States, 447 F.2d 1341, 1342 (5th Cir. 1971) (per curiam)/ 
Davidson v. Cupp, 446 F.2d 642, 643 (9th Cir. 1971) (per curiam).

908See United States v. Olsen, 453 F.2d 612, 616 (2d Cir. 1972).
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responsibility of the trial judge to determine whether there has, in fact, 
been such a waiver.909 Failure of a trial judge to inquire into an appar
ent waiver has been held reversible error where the defendant was 
found guilty after proceeding pro se.910 A mere recitation of waiver, 
however, is not sufficient.911

909 See United States v. Ramsdell, 458 F.2d 161, 163 (10th Cir. 1972) (waiver of 
counsel motivated by fear of additional charges to be brought did not nullify waiver); 
Middlebrooks v. United States, 457 F.2d 657 (5th Cir. 1972) (determination of a 
knowing and voluntary waiver must depend on the particular facts and circumstances).

Under federal law a defendant has the right to represent himself if he so wishes. 
28 U.S.C. § 1654 (1970). It is not clear whether the right secured by section 1654 is 
constitutional or merely statutory. Compare Arnold v. United States, 414 F.2d 1056, 
1058-59 (9th Cir.), cert, denied, 396 U.S. 1021 (1969) (right is constitutional) with  
Brown v. United States, 264 F.2d 363, 365 n.2 (D.C. Cir. 1959), cert, denied, 360 U.S. 
911 (1960) (right is statutory).

9 1 0 See United States v. Harrison, 451 F.2d 1013, 1014 (2d Cir. 1971) (per curiam). 
But see United States v. Duty, 447 F.2d 449, 450-51 (2d Cir. 1971) (per curiam).

911 See Dulin v. Henderson, 448 F.2d 1238, 1239-40 (5th Cir. 1971) (per curiam) (case 
remanded for evidentiary hearing where no evidence supported recited waiver of 
counsel). But see Polk v. United States, 451 F.2d 1155, 1156 (5th Cir. 1971) (per 
curiam) (court refused to remand for evidentiary hearing where defendant claimed 
he was intoxicated when he waived counsel).

912 449 F.2d 727, 728-29 (5th Cir. 1971).
913 Id. at 729. If it appears to the trial judge that the defendant does not know the 

elements of the offense charged, he may refuse to permit the defendant to proceed 
pro se. See Pepitone v. California, 449 F.2d 155 (9th Cir. 1971) (per curiam). See 
generally United States v. Kaufman, 452 F.2d 1202 (4th Cir. 1971) (per curiam), cert, 
denied, 405 U.S. 989 (1972).

914 Fed. R. Crim. P. 11.

Failure to secure the benefit of counsel has been construed as a 
waiver of the right only where the circumstances show that the defend
ant knew of his right and consciously failed to exercise it. For example, 
in United States v. Terry,912 the defendant discharged his attorney on 
the eve of trial and, after a 48-hour continuance, again appeared with
out counsel. He disparaged lawyers generally, but requested a court 
appointed attorney; the request was denied and the trial proceeded. 
The Fifth Circuit found that because he had a reasonable time to find 
a lawyer and was not indigent, he had waived the right to counsel.913

GUILTY PLEAS

Rule 11 of the Federal Rules of Criminal Procedure requires that 
the district court shall not accept a plea of guilty “without first address
ing the defendant personally and determining that the plea is made 
voluntarily with understanding of the nature of the charge and the 
consequence of the plea.” 914 Prior to 1966 it was necessary for the 
court to make a determination that the requirements of voluntariness
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and knowledge had been met.915 A 1966 amendment added the require
ment of a personal interview between the judge and the defendant.916 
In 1969 the Supreme Court, in McCarthy v. United States?11 held that 
failure to follow the procedures outlined in rule 11 requires that the 
defendant be permitted to plead anew.918 The substantive requirement 
of rule 11, an affirmative showing of a voluntary and intelligent plea, 
has been imposed on the states by the Supreme Court in Boy km v. 
Alabama?™

V oluntary W  aiver. In Me Mann v. Richardson?2* the Supreme
Court held that where a defendant pleads guilty because a prior con
fession might be used against him, he may not later have an evidentiary 
hearing on a petition for habeas corpus where he alleges that his con
fession “coerced” his plea.921 The Court distinguished Chambers v. 
Florida*22 as a case in which the circumstances which coerced the plea 
had an “abiding impact” and tainted the plea.923 In Barker v. North 
Carolina?2* a companion case to McMann, the Court held that where 
a month intervened between the allegedly coerced confession and the 
plea, the connection between the confession and the plea had “become 
attentuated as to dissipate the taint.” 925

915 See Wells v. United S tates,----F.2d —  (5th Cir. 1971). If the defendant knew
the consequences of his plea from any source, his plea was valid. See id. The Govern
ment must bear the burden of proof that a pre-1966 plea was made knowingly and 
voluntarily. See Diggs v. United States, 447 F.2d 460 (5th Cir. 1971).

916 See Fed. R. Crim. P. 11.
917 394 U.S. 459 (1969).
918 Id. at 463-64. This holding is not retroactive. See Halliday v. United States, 394 

U.S. 831 (1969) (per curiam).
919 395 U.S. 238, 242-43 (1969). In Boykin, the Supreme Court held that an affirmative 

finding of voluntariness must appear in the record. The courts of appeals are cur
rently divided on whether this rule should be given retroactive application. Compare 
Green v. Wingo, 454 F.2d 52 (6th Cir. 1972) with Cox v. Kansas, 456 F.2d 1279 (10th 
Cir. 1972) (per curiam) and Golden v. Henderson, 456 F.2d 376 (5th Cir. 1972) (per 
curiam). W here a defendant is not apprised of his privilege against self-incrimination 
prior to pleading, he must be permitted to replead. See Sherman v. United States, —  
F.2d —  (9th Cir. 1972) (per curiam). See generally Comment, Rule 11 and the Consti
tutional Requirements for Guilty Pleas, 6 Land & W ater L. Rev. 753 (1971).

920397 U.S. 759 (1970).
921 Id. at 771. The Court reasoned that if his confession was actually coerced, the 

defendant’s best strategy would be to proceed to trial and seek to have the confession 
suppressed. Id. at 768.

922 309 U.S. 227 (1940) (conviction reversed where guilty pleas of three defendants 
followed physical abuse administered to coerce confessions).

923 397 U.S. at 767.
924 397 U.S. 790 (1970).
925 Id. at 796; see notes 389-483 supra and accompanying text.
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In light of these cases, the Sixth Circuit, in Cochran v. Norvell™  
held this term that only where a defendant can show a Chambers situ
ation-circumstances of particularly severe brutality—can he obtain 
habeas corpus relief on the ground that his guilty plea was tainted by 
a coerced confession.926 927 In Cochran, the defendant was subjected to 
six hours of intense questioning before a confession was extracted.928 
Evidence showed that defendant’s counsel explicitly suggested that if 
the confession did not reveal the true facts he should plead not guilty 
and attack the confession.929 On these facts, the court of appeals had no 
difficulty in holding that the circumstances surrounding the confession 
did not taint the plea.930

926 446 F.2d 61 (6th Cir. 1971).
927 Id. at 65. See also United States ex rel. Mascia v. Zelker, 450 F.2d 166, 167-68 

(2d Cir. 1971) (even assuming co-defendant’s confession was improperly admitted, it 
did not have “abiding impact” on guilty plea).

928 446 F.2d at 63.
929 Id. at 64.
^ I d .  at 65. See also Jones v. Cupp, 452 F.2d 1091, 1092-93 (9th Cir. 1971) (per 

curiam) (guilty plea not tainted when entered two months after allegedly coerced 
confession and after defendant consulted with counsel). The Supreme Court has also 
held that a guilty plea may not be attacked as involuntary because it was made in fear 
of the death penalty. North Carolina v. Alford, 400 U.S. 25, 31 (1970); accord, Albaugh 
v. United States, 448 F.2d 760 (10th Cir. 1971). See also Archer v. United States, 457 
F.2d 948 (5th Cir. 1972) (guilty plea not invalid because the prosecutor announced 
he would not seek death penalty provided for in statute); Earin v. Beto, 453 F.2d 376 
(5th Cir. 1972) (guilty plea resulting from desire to avoid the death penalty not 
invalid).

931 446 F.2d 507 (8th Cir. 1971).
932 Id. at 508-09; cf. United States v. Levine, 457 F.2d 1186, 1190 (10th Cir. 1972).
933 397 U.S.759 (1970).
934 397 U.S. 742 (1970).
935 446 F.2d at 509. In addition, an allegation that a guilty plea was coerced by 

physical abuse must be corroborated by some evidence. W ynn v. Smith, 446 F.2d 341 
(5th Cir. 1971).

936See Miranda v. United States, 458 F.2d 1179 (2d Cir. 1972); Calhoun v. United 
States, 454 F.2d 702 (7th Cir. 1971), cert, denied, 405 U.S. 1019 (1972); Sasser v. United 
States, 452 F.2d 1104 (9th Cir. 1972).

In Langdeau v. South Dakota?31 it was argued without success that 
unpleasant jail conditions coerced a guilty plea.932 933 934 The court in Lang
deau found it sufficient under McMann v. Richardson™ and Brady v. 
United States™ that the plea was entered with awareness of the cir
cumstances and consequences.935 Similarly, a defendant who challenges 
the voluntariness of his guilty plea on the ground that he was under the 
influence of drugs must produce evidence revealing how he obtained 
the drug or how he came under its influence.936 Even establishing that,
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the Second Circuit this term declared that use of drugs does not per se 
render a guilty plea involuntary.937

937 United States ex rel. Fitzgerald v. LaVallee,----F .2 d ----- (2d Cir. 1972), petition
for cert, filed, 41 U.S.L.W. 3050 (U.S. July 11, 1972) (No. 72-17). Notwithstanding 
the use of drugs, the plea is valid if the defendant is able to consult with counsel and 
understands the nature of the proceedings against him. Id. a t ---- .

938 Fed. R. Crim. P. 11; see McCarthy v. United States, 394 U.S. 459 (1969) (strict 
compliance of rule 11 required).

939 Marvel v. United States, 380 U.S. 262 (1965), rev'g mem. 335 F.2d 101 (5th 
Cir. 1964) (remand for evidentiary hearing on whether defendant was misled as to 
maximum possible sentence); accord, Fortia v. United States, 456 F.2d 194 (5th Cir. 
1972) (per curiam); Hill v. United States, 452 F.2d 664 (5th Cir. 1971) (per curiam). 
See also Grant v. United States, 451 F.2d 931, 933 (2d Cir. 1971) (applying maximum 
possible sentence rule retroactively).

940431 F.2d 355 (7th Cir. 1970).
941 Id. at 358-59. But see United States v. Vermeulen, 436 F.2d 72 (2d Cir. 1970), 

cert, denied, 402 U.S. 911 (1971); Hinds v. United States, 429 F.2d 1323, 1324 (9th 
Cir.) (per curiam), cert, denied, 400 U.S. 960 (1970).

942 See Barton v. United States, 458 F.2d 537, 541-42 (5th Cir. 1972).
943 e.g., Cunningham v. United States, 461 F.2d 995 (9th Cir. 1972) (judge told 

defendant he may be incarcerated for four years and supervised for two—held, de
fendant knew his total maximum sentence was six years); Weaver v. United States, 454 
F.2d 315, 316-17 (7th Cir. 1971) (plea not vitiated by defendant’s lack of knowledge 
that if he violated probation he could be resentenced); Hutchinson v. United States, 
450 F.2d 930 (10th Cir. 1971) (per curiam) (plea not unintelligent where defendant 
did not know that he was forfeiting “good time credit”); Vaccaro v. United States, 
449 F.2d 735, 736 (8th Cir. 1971) (defendant unable to obtain liquor license because 
of prior conviction resulting from guilty plea, plea was not invalid although defendant 
was unaware of this consequence); Sexton v. United States, 446 F.2d 862 (5th Cir. 
1971) (per curiam) (defendant pleaded guilty to 21 separate counts, held he was aware 
that separate sentences would be imposed for each count).

Intelligent Waiver. For a guilty plea to be valid, it must be
made “with understanding of the nature of the charge and the conse
quences of the plea.” 938 Several cases this term dealt with the “con
sequences” element of the requirement. It has been argued with success 
that a guilty plea is invalid if the defendant has been misled regarding 
the maximum sentence to which he may be subject.939 * In Marshall v. 
United States*** the Seventh Circuit held that rule 11 is satisfied if the 
defendant is made aware of the maximum possible sentence for each 
count charged, rather than the maximum sentence to which he per
sonally may be subject if he pleads guilty.941 If the court misleads the 
defendant into thinking he may be subject to a harsher penalty than 
may actually be imposed, he may not later attack the plea as having 
been entered without knowledge of its consequences.942 Courts, how
ever, are reluctant to apply the consequences test to cases where the 
defendant alleges that he lacked knowledge of some element of the 
sentence to be imposed.943
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Most circuits have held that ignorance of parole ineligibility is a “con
sequence” of the plea.944 The Tenth Circuit, in United States v. 
Bronson**5 refused, however, to extend this rule to a defendant errone
ously informed that the Federal Youth Corrections Act946 allows a 
conviction to be erased upon recommendation to the district court.947 
The court of appeals held that such misinformation was “not of suffi
cient gravity to justify invalidating the plea.” 948 949

944 See, e.g., Bye v. United States, 435 F.2d 177 (2d Cir. 1970); Harris v. United 
States, 426 F.2d 99 (6th Cir. 1970); Jenkins v. United States, 420 F.2d 433 (10th Cir. 
1970); Durant v. United States, 410 F.2d 689 (1st Cir. 1969). But see Trujillo v. United 
States, 377 F.2d 266 (5th Cir.), cert, denied, 389 U.S. 899 (1967); Smith v. United 
States, 324 F.2d 436 (D.C. Cir. 1963), cert, denied, 376 U.S. 957 (1964).

945 449 F.2d 302 (10th Cir. 1971). See also Barber v. United States, —  F .2 d ----
(10th Cir. 1972) (parole-consequence rule retroactive only to date of M cCarthy).

946 18 U.S.C. §§ 5005-26 (1970).
»47 449 F.2d at 304-05.
9 48 Id. at 305. The Fifth Circuit this term held that one consequence of which the 

defendant need not be informed is the waiver of rights affected by the guilty plea. 
United States v. Frantero, 452 F.2d 406, 415 (5th Cir. 1971).

949 See United States v. Escandar, 465 F.2d 438 (5th Cir. 1972); notes 914-919 supra 
and accompanying text. See also United States v. Dorsey, 449 F.2d 1104, 1107-08 (D.C. 
Cir. 1971); United States v. Brown, 428 F.2d 1100, 1101-02 (D.C. Cir. 1970) (per 
curiam).

950394 U.S. at 467. See generally Davis, The Guilty Plea Process: Explaining the 
Issue of Voluntariness and Accuracy, 6 Valparaiso L. Rev. I l l ,  125 (1972).

951 394 U.S. at 472; see United States v. R ushing,----F .2 d ----- (5th Cir. 1972); cf.
Jones v. United S ta tes , F .2 d  (2d Cir. 1971). In Jones the court held that 
where the sentencing judge had ascertained the factual basis for the guilty plea in a 
pre-McCarthy case, failure of the plea judge to make the same determination did not 
constitute error. Id. a t ----.

952451 F.2d 387 (10th Cir. 1971).
953 Id. at 390; see United States v. Bednarski, 445 F.2d 364, 365 (1st Cir. 1971) (district 

court judge had discretion to reject guilty plea in a tax evasion case where the de
fendant insists he did not knowingly understate his income tax).

Factual Basis for Accepting Guilty Pleas. It has been argued
without success that a defendant who, by stipulations and admissions, 
accomplishes the effect of a guilty plea is entitled to the personal inter
view guaranteed by rule 11 and McCarthy *** The Supreme Court in 
McCarthy held that rule 11, requiring a judicial determination of the 
factual basis for a guilty plea, must be met in situations tantamount to 
accepting a guilty plea.950 Failure of the trial court to make inquiry 
into the factual basis for a guilty plea may result in setting the plea 
aside and permitting the defendant to replead.951 In United States v. 
Coffer*52 the Tenth Circuit held that where there is no apparent factual 
basis for the proffered plea, the trial judge is justified in setting it aside 
and proceeding with trial.953
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Plea Bargaining. In late 1971 the Supreme Court, in Santobello
v. N ew  York?54 termed plea bargaining “an essential component” and 
indeed a “highly desirable part” of the administration of justice.* 955 There
fore, when the state breaks a promise to the defendant, the consideration 
for which is a guilty plea, he may be entitled to resentencing, or even 
to plead anew.956 After Santobello, the Fourth Circuit advised trial 
judges to inquire explicitly into the possibility of plea bargaining as a 
part of their rule 11 procedures, noting that ordinary rule 11 inquiries 
will not always reveal whether a promise has been made.957 958

954404 U.S. 257 (1971).
955 id. at 260-61. See generally Note, The Unconstitutionality of Plea Bargaining, 

83 H arv. L. Rev. 1387 (1970); Note, Guilty Plea Bargaining: Compromise by Prose
cutors to Secure Guilty Pleas, 112 U. Pa. L. Rev. 865 (1964).

956 404 U.S. at 262-63. See also United States v. Battle, 447 F.2d 950, 951-52 (5th 
Cir. 1971) (per curiam) (case remanded for determination whether prosecutor made 
and broke promise of minimal sentence).

957 W alters v. Harris, 460 F.2d 988 (4th Cir. 1972); see United States v. Frontero, 
452 F.2d 406, 410-13 (5th Cir. 1971) (defendant who told trial judge that no promise 
was made, could not later claim plea was induced). See generally Hoffman, Plea Bar
gaining and the Role of the Judge, 53 F.R.D. 499 (1971).

958 455 F.2d 297 (2d Cir. 1972).
959 id. at 298-99.
9™Id. at 302-03; accord, United States v. Edmo, 456 F.2d 240 (9th Cir. 1972) (per 

curiam). Contra, Moorhead v. United States, 456 F.2d 992, 995-96 (3d Cir. 1972) 
(allegation of defense counsel’s misrepresentation of light sentence sufficient to warrant 
remand for evidentiary hearing); Ross v. Wainwright, 451 F.2d 298, 300 (5th Cir. 
1971), petition for cert, filed, 40 U.S.L.W. 3492 (U.S. Feb. 18, 1972) (No. 71-1065) 
(allegation that defendant was promised light sentence warrants remand for evi
dentiary hearing).

»61 448 F.2d 164 (9th Cir. 1971).
962 id. at 168.

A crucial distinction is made between alleged promises to obtain 
leniency by a defendant’s attorney, and promises to recommend leniency 
allegedly made by the prosecutor. The former are treated much less 
favorably by the courts. In United States ex rel. LaFay v. Fritz?™ a 
Second Circuit case decided this year, the defendant challenged his 
conviction following a plea of guilty on the ground that his plea was 
induced by the representations of his attorney concerning sentencing.959 
The court reversed the district court’s grant of a writ of habeas corpus, 
holding that the defendant’s subjective belief that defense counsel’s 
mistaken sentence estimate was actually an agreement with the prose
cutor did not render the plea involuntary.960

This term the Ninth Circuit, in United States v. Gray ,961 limited the 
plea bargaining process by holding that a district court judge may not 
accept a guilty plea to a lesser included offense without the prosecutor’s 
consent.962 The court reasoned that rule 11 contemplates only pleas
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which respond to the offense charged in the indictment or informa
tion.963 964

963 Id. The court suggested that a superseding information or indictment be filed 
when the Government agrees to a plea to a lesser included offense. Id.

964 456 F.2d 1287 (9th Cir. 1972) (per curiam); see Kercheval v. United States, 274 
U.S. 220, 224 (1927).

965 456 F.2d at 1288. See also United States v. Piscano, 459 F.2d 259, 262 (2d Cir. 
1972), petition for cert, filed, 40 U.S.L.W. 3528 (U.S. Apr. 28, 1972) (No. 71-1410) 
(abuse of discretion to refuse to permit withdrawal of guilty plea if it appeared that 
conviction could not survive collateral attack); United States v. Valdez, 450 F.2d 1145 
(5th Cir. 1971) (per curiam).

966 See United States ex rel. Burke v. Mancusi, 453 F.2d 563 (2d Cir. 1971) (per 
curiam).

967 Fed. R. Crim. P. 32(d).
968 While the test for withdrawal of a guilty plea after imposition of sentence is 

to prevent manifest injustice, prior to sentencing the test is fairness and justice. Dorton 
v. United States, 447 F.2d 401, 412 (10th Cir. 1971). But even before sentencing there 
is no absolute right to withdraw a plea. Id.; see United States v. Sambro, 454 F.2d 918, 
925 (D.C. Cir. 1971).

969447 F.2d 976 (5th Cir. 1971), cert, denied, 404 U.S. 1026 (1972).
Id. at 977.

Withdrawal of Guilty Pleas. The Ninth Circuit this term, in
United States v. Fragoso-Gastellum,Q&* reaffirmed the accepted rule that 
an appeal based on denial of a motion to withdraw a guilty plea must 
show an abuse of discretion on the part of the trial judge.965 Further
more, by failing to withdraw his plea when given the opportunity to 
do so, a defendant may waive his right to seek a later withdrawal of 
the plea.966

Withdrawal of guilty pleas is governed by rule 32(d) of the Federal 
Rules of Criminal Procedure, which provides that a guilty plea may be 
withdrawn only before imposition of sentence, after imposition of sen
tence has been suspended, or after sentence to correct “manifest in
justice.” 967 The standard applied to a presentence motion to withdraw 
a guilty plea may be more liberal than the one imposed after sen
tencing.968 *

Notwithstanding the application of a more liberal standard, the Fifth 
Circuit upheld the denial of a presentence motion to withdraw a guilty 
plea in United States v. Arredondo?™ The defendant mistakenly be
lieved that the police had discovered heroin in his room.970 The indict
ment apparently included charges for possession of marijuana and 
heroin, and the defendant pleaded guilty to the marijuana count. It was 
later revealed that the police had found procaine instead of heroin in 
the defendant’s room, and the defendant sought to withdraw his guilty
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plea to the marijuana charge.971 Denial of the motion was affirmed on 
the ground that the two charges were “separate and unconnected.” 
Withdrawal is permitted when the defendant is mistaken as to his legal 
rights in connection with the plea,972 but not when he is mistaken as to 
the evidence against him.973

971 id.
$i2 ld.; see DeLeon v. United States, 355 F.2d 286 (5th Cir. 1966); Bergen v. United 

States, 145 F.2d 181 (8th Cir. 1944). But see United States v. Sambro, 454 F.2d 918 
(D.C. Cir. 1971) (defendant alleged that he entered his plea in ignorance of the fact 
that conviction would result in deportation).

Denial of a presentence motion to withdraw a guilty plea has also been justified on 
the ground that granting the motion would result in significant potential prejudice to 
the prosecution. See United States v. DeCavalcante, 449 F.2d 139, 141 (3d Cir. 1971), 
cert, denied, 404 U.S. 1039 (1972) (witnesses were dispersed and one key witness dis
appeared).

973447 F.2d at 977. Although the opinion in Arredondo does not suggest plea bar
gaining, it appears that the defendant probably pleaded guilty to the marijuana charge 
in exchange for dismissal of the heroin charge. It appears unjust to hold Arredondo 
to his guilty plea when it was obtained through plea bargaining in which the Govern
ment had no valid proof on the heroin count.

974 Fe d . R. Crim. P. 32(d).
975See United States v. McGahey, 449 F.2d 738 (9th Cir. 1971) (per curiam), cert, 

denied, 405 U.S. 977 (1972). See also Reed v. United States, 441 F.2d 569 (9th Cir.
1971) ; Christy v. United States, 437 F.2d 54 (9th Cir. 1971).

976 See United States v. Altimus, 449 F.2d 736, 738 (5th Cir. 1971) (per curiam), cert, 
denied, 405 U.S. 975 (1972).

$11 See United States v. Clark, 459 F.2d 977 (8th Cir. 1972); Comment, The Guilty 
Plea as a Waiver of Rights and as an Admission of Guilt, 44 T emp. L.Q. 540 (1971). 
Numerous rights are waived by a guilty plea. See, e.g., United States v. Ready, 460 
F.2d 1238 (4th Cir. 1972) (per curiam) (right to confront accusers); Eaton v. United 
States, 458 F.2d 704 (7th Cir. 1972) (entrapment defense); United States v. Strother, 
458 F.2d 424 (5th Cir. 1972) (right to contest guilt on conspiracy charge even though 
sole co-conspirator is later acquitted); United States v. Hall, 457 F.2d 1324 (5th Cir.
1972) (defense of double jeopardy); United States v. Davis, 452 F.2d 577 (9th Cir. 
1971) (per curiam) (requirement of proof by the Government); United States v. 
Bendicks, 449 F.2d 313 (5th Cir. 1971) (insanity defense); Farmer v. Beto, 446 F.2d 
1357 (5th Cir. 1971) (per curiam) (right to contest adequacy of performance of counsel 
after entry of the plea); Hunt v. Georgia, 445 F.2d 1228 (5th Cir. 1971) (grand jury 
composition).

A motion to withdraw a guilty plea after sentencing must meet the 
“manifest injustice” test.974 For example, it would be manifest injustice 
to deny a motion to withdraw an involuntary guilty plea.975 Where 
it appears that the plea was entered knowingly and with understanding 
of the nature of the charge, however, withdrawal generally will not 
be permitted.976

Effect of Guilty Plea. A guilty plea has the same effect as a
jury verdict of guilty—it waives all non-jurisdictional defects.977 The 
Eighth Circuit this term commented favorably on a New York statute
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which permits a defendant to appeal a conviction based on evidence 
which is arguably seized in violation of the fourth amendment even 
though the defendant pleaded guilty.978 The court suggested that a 
similar procedure be adopted in the federal system; but it declined to 
reverse the conviction, preferring to await legislation or a Supreme 
Court ruling.979

Where the privilege against self-incrimination is asserted as a com
plete defense, it is not waived by a plea of guilty.980 A guilty plea 
entered at a time when the defendant could not have known of the 
fifth amendment defense also has been held not to constitute a waiver 
of that defense.981 Conversely, where a timely assertion of the privilege 
against self-incrimination is not a complete defense, a guilty plea waives 
the defendant’s right to have the Government prove its case.982

This term the Ninth Circuit held that a guilty plea entered in adult 
proceedings prior to In re Gault™* did not waive the defendant’s right 
to challenge lack of counsel at the juvenile hearing certifying him for 
trial as an adult.984 Holding Gault retroactive,985 the court remanded 
the case for a new certification hearing and ordered that the defendant’s 
guilty plea would be vacated as involuntary if he was again certified 
for trial as an adult.986

Guilty Pleas Tainted by Incompetence of Counsel. Federal
appellate courts have been reluctant to find the advice of counsel suffi-

»78 United States v. Clark, 459 F.2d 977, 978-79 (8th Cir. 1972); see N .Y. Crim . P ro. 
Law § 710.70(2) (M cKinney 1971).

979 459 F.2d at 979. See generally Comment, Appellate R eview  o f Constitutional In
firmities Notwithstanding a Plea o f G uilty , 9 H ouston L. R ev. 305 (1971).

980 See Leary v. U nited States, 395 U.S. 6 (1969) (failure to  pay transfer tax on 
marijuana); Haynes v. U nited States, 390 U.S. 85 (1968) (failure to  register sawed-off 
shotgun); Grosso v. United States, 390 U.S. 62 (1968) (failure to  pay wagering tax). 
Such cases have generally been held retroactive. See U nited States v. Broadus, 450 F.2d 
639 (D.C. Cir. 1971) (Leary held retroactive); Bannister v. U nited States, 447 F.2d 1250 
(2d Cir. 1971) (en banc); Scogin v. U nited States, 446 F.2d 1250 (8th Cir. 1971); 
United States v. Ingman, 426 F.2d 973, 975 (9th Cir. 1970); Santos v. United States, 417 
F.2d 340, 346 (7th Cir. 1969). See also U nited States v. U nited States Coin & Currency, 
401 U.S. 715 (1971) (holding Grosso re troactive); Meadows v. United States, 420 F.2d 
795 (9th Cir. 1969), cert, denied, 402 U.S. 948 (1971) (holding Haynes retroactive).

981 See Meadows v. United States, 420 F.2d 795, 797 (9th Cir. 1969), cert, denied, 402 
U.S. 948 (1971). See also N avarro  v. U nited States, 449 F.2d 113, 114 (9th Cir. 1971); 
H upert v. United States, 448 F.2d 668, 670 (8th Cir. 1971).

982 See Davie v. United States, 447 F.2d 480 (7th Cir. 1971).
983 387 U.S. 1 (1967) (constitutional righ t to counsel at juvenile proceedings).
984 Powell v. H ocker, 453 F.2d 652, 654 (9th Cir. 1971).
985 Id. at 655-56; accord, Kemplen v. M aryland, 428 F.2d 169 (4th Cir. 1970); H eryford  

v. Parker, 396 F.2d 393 (10th Cir. 1968). Contra, M ordecai v. U nited States, 421 F.2d 
1133 (D.C. Cir. 1969).

086 453 F.2d at 657. Contra, Smith v. Yaeger, 459 F.2d 124, 126 (3d Cir. 1972).
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ciently poor to render a guilty plea vulnerable.987 Where the defendant 
alleges that his guilty plea was tainted by incompetent counsel, he must 
present facts upon which the court can assess his claim.988 In McMann 
v. Richardson 989 the Supreme Court held that a guiky plea resulting 
from an allegedly coerced confession can be attacked only by a showing 
of gross error on the part of counsel.990 On remand to the Second 
Circuit, the defendant in United States ex rel. Williams v. Follette,991 
a companion case of McMann, alleged that he had been induced to 
plead guilty by his lawyer’s misrepresentation that he was pleading 
guilty to a misdemeanor instead of a felony.992 Noting that the attor
ney subsequently had been disbarred, the court reversed the conviction 
and remanded to the district court for a hearing.993

987 See, e.g., United States ex rel. Condon v. Erickson, 459 F.2d 663, 665 (8th Cir. 
1972) (length of time between plea and incriminating statements made without advice of 
counsel dissipated taint); United States ex rel. Martinez v. Mancusi, 455 F.2d 705, 708 
(2d Cir. 1972) (allegation that plea coerced by threat of immediate trial did not warrant 
habeas corpus relief where counsel previously declared he was prepared); United States 
ex rel. Kidd v. Pennsylvania, 453 F.2d 247, 248 (3d Cir. 1971) (per curiam).

9 88  See United States ex rel. Seible v. LaVallee, 450 F.2d 842, 845 (2d Cir. 1971)
(bald and conclusory assertion of incompetent counsel does not necessitate a hearing). 
See also United States ex rel. Davis v. Y aeger,----F .2 d ----- , —  (3d Cir. 1971) (where
defendant claims that guilty plea resulted from incompetent counsel, district court must 
conduct adequate factfinding procedures to resolve the issue).

989  397 U.S. 759 (1970).
" o  Id. at 772.
091----F .2d----- (2d Cir. 1971).
" 2  Id. at — .
" 3  Id. a t ---- .
" 4  406 U.S. 250 (1972).
" 5  Id. at 251.
998  Id. at 256-57. Mr. Justice Marshall, dissenting, argued that the real issue before 

the Court was the propriety of the state court’s denial of a presentence motion to with
draw a guilty plea. He urged that such a motion should be granted unless the Govern
ment can show specific and substantial harm resulting from such a withdrawal. Id. at 
265-66 (Marshall, J., dissenting). However, the majority did not reach this issue. See 
notes 964-976 supra and accompanying text.

997 458 F.2d 233 (6th Cir. 1972) (per curiam).
" 8  384 U. S. 436 (1966).

In Dukes v. Warden,994 the Supreme Court refused to disturb a 
conviction where the defendant alleged that his guilty plea was invol
untary and unintelligent because his attorney simultaneously represented 
him and two girls charged with him in another proceeding.995 * The 
Court, however, held that the plea was intelligent and voluntary because 
there was no evidence that Dukes had received any misleading advice.990

In Allen v. Perini,997 the Sixth Circuit held that failure to advise the 
defendant of a possible defense based on Miranda v. Arizona998 did not 
meet the McMann standard on incompetence and, therefore, refused to
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reverse a conviction based on a guilty plea.999 * Similarly, in Wade v. 
California,™00 the Ninth Circuit noted that counsel’s failure to accu
rately assess the admissibility of evidence, or its possible effect, did not 
meet the “gross error” test of McMann.1001

999 458 F.2d at 235-36.
1000457 F.2d 335 (9th Cir. 1971).
1001 Id. at 337.
1002 18 U.S.C. § 401 (1970). Under paragraph (1) of that section, the contempt to be 

punished must be committed in or near the presence of the court and be such as to 
obstruct the administration of justice. Id. See generally Circuits Note: 1910-1911 Term 
487-503.

1003 Paragraph (a) of rule 42 authorizes use of summary contempt power if the dis
ruption occurs in the “actual presence of the court.” Paragraph (b) provides for prose
cution of other contempts “on notice.” This distinction preserves the difference between 
“direct” and “indirect” contempt. The former occurs in the judge’s presence; the latter 
occurs in his absence and must be confirmed by reliance on a third party’s testimony. 
See United States v. Marshall, 451 F.2d 372, 373 (7th Cir. 1972) (per curiam).

Rule 42(a) requires the trial judge to “recite the facts” supporting the contempt 
certificate. Id. at 375-76. Failure to recite such facts will lead to a reversal on appeal. 
Furthermore, the mere incorporation by reference of the entire transcript does not 
satisfy the recitation of facts requirement of rule 42(a). Id. at 376-77 (three page 
transcript).

100446I F.2d 345 (7th Cir. 1972).
1005 id. at 351.
1006 Id. at 352. The court pointed out that where summary disposition under rule 

42(a) is necessary to preserve order in the courtroom, a contumacious defendant may 
be punished by the presiding judge. Id. at 351. In Seale, however, the contempt certifi
cate was issued after a mistrial was declared as to Seale, so the only justification ad
vanced for the use of summary powers was to deter contempts which might be com
mitted by the remaining defendants. Id. Such deterrent effect was found to be 
“speculative” and not a sufficient basis for the use of summary contempt power. See 
Mayberry v. Pennsylvania, 400 U.S. 455 (1971).

1007 461 F.2d at 356. The court relied on Bloom v. Illinois, which held that a “serious” 
criminal contempt—one involving a serious criminal penalty—warrants a jury trial. Id. 
at 352, citing Bloom v. Illinois, 391 U.S. 194, 211 (1968). The circuit court was con
cerned that requiring a jury trial for contempt citations imposing more than six months 
imprisonment would effectively deprive the trial judge of his power to summarily

DISRUPTION DURING THE TRIAL

Disruption by Defendant. A federal judge has the power to
punish contempt of his authority.1002 Rule 42 of the Federal Rules of 
Criminal Procedure sets forth the procedure to be followed in a prose
cution for criminal contempt.1003 * In  United States v. Seale™04 the 
Seventh Circuit reviewed a summary contempt certificate issued when 
Seale allegedly “attacked” the federal judicial system by his conduct.1005 
The court of appeals held that Seale was entitled to have another judge 
preside at his contempt hearing1006 and was entitled to a jury trial on 
remand.1007 With respect to the substantive elements of the offense of
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contempt, the court held that “misbehavior” constitutes “conduct in
appropriate to the role of the actor.” * * * * * * 1008 Further, it is necessary that 
the contemnor have some intent to obstruct the administration of jus
tice.1009 On the issue of what conduct may be deemed contemptuous 
within the meaning of federal law, the court said that the conduct must 
be a “material disruption or obstruction.” 1010

punish contempt needed to preserve order. 461 F.2d at 355. In order to avoid this
problem the court held that sentences imposed by the use of summary contempt power
during the trial could be considered “separately” from summary contempt specifications
issued after the trial. Id. As to the latter, the right to a jury trial would be determined
by calculating the total sentence which may be imposed. Id. at 356; accord, In re
Dellinger, 461 F.2d 389, 397 (7th Cir. 1972).

1008 461 F.2d at 366.
1009 Id. at 367. The court defined the minimum requisite intent as “a volitional act 

done by one who knows or should reasonably be aware that his conduct is wrongful.” 
Id. at 368; see Offutt v. United States, 232 F.2d 69, 72 (D.C. Cir.), cert, denied, 351 U.S. 
988 (1956) (where conduct is “clearly blameworthy,” specific intent need not be 
shown).

101046I F.2d at 369. The court rejected a lower standard proposed by the Govern
ment that “any interruption” should be punishable as a criminal contempt. See 18 U.S.C. 
§ 401 (1970). See also In re Dellinger, 461 F.2d 389 (7th Cir. 1972).

ion  462 F.2d 827 (D.C. Cir. 1972).
1012 Id. at 841. See generally Note, Contempt of an Attorney During the Course of 

Trial, 1971 W is. L. Rev. 329, 343.
1013 462 F.2d at 829.
1014 Id. at 831; see Cooke v. United States, 267 U.S. 517, 534-35 (1925).
1015 462 F.2d at 840; see Offutt v. United States, 348 U.S. 11 (1954). See also Sacher 

v. United States, 343 U.S. 1 (1952).
1016 462 F.2d at 839; see Mayberry v. Pennsylvania, 400 U.S. 455, 465 (1971).

Disruption by Attorney. In United States v. Meyer,1011 the
District of Columbia Circuit ordered that a contempt charge issued sum
marily against an attorney required, in order to comply with due 
process of law, adjudication at a full hearing before a different judge.1012 
The attorney had been cited for contempt after the jury had rendered 
its verdict.1013 In reaching its decision, the court noted that two policies 
justify the use of summary contempt proceedings by the trial judge— 
1) the need to preserve order in the courtroom and 2) that it is a waste 
of judicial resources to hold a full hearing before a different judge when 
the trial judge has knowledge of the facts and can apply the law.1014 
Where summary disposition is used after that trial has ended, however, 
the preservation of order policy is no longer applicable. Further, sum
mary disposition is not available after trial if the trial judge has become 
personally embroiled with the alleged contemnor1015 or has been 
addressed in such a way that he is likely to become so embroiled.1016 
The Meyer court concluded that because the trial judge had been per
sonally attacked by the attorney and had waited until the end of the
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trial to cite for contempt, he was precluded from summarily convicting 
the attorney after trial.1017

1017 462 F.2d at 844.
1018 Fed. R. Crim. P. 52(b). The Proposed Federal Rules of Evidence are in accord. 

Committee on Rules of Practice and Procedure, Judicial Conference of the U nited 
States, Proposed Federal Rules of Evidence rule 103 (Rev. Draft Oct. 1971) [herein
after cited as Proposed Federal Rules of Evidence],

loio See, e.g., United States v. E dw ards,----F .2 d ------, ---- (5th Cir. 1972); United
States v. Thomas, 452 F.2d 1373, 1375 (D.C. Cir. 1971); United States v. Murphy, 451 
F.2d 1022 (9th Cir. 1971) (per curiam); United States v. Catalano, 450 F.2d 985, 990 
(7th Cir. 1971); United States v. Nelson, 448 F.2d 1304, 1306 (10th Cir. 1971); United 
States v. Cable, 446 F.2d 1007, 1008-09 (8th Cir. 1971).

1020456 F.2d 526 (2d Cir. 1972).
1021 Id. at 529; see Fed. R. Crim. P. 41(e) (1968), as amended, Fed. R. Crim. P. 41(e), 

(f). The Supreme Court has stated that this restriction is designed to eliminate from 
trial disputes over issues not immediately relevant to the question of guilt. Jones v. 
United States, 362 U.S. 257, 264 (1960).

Pre-amended rule 41(e) granted the trial judge discretion to entertain a late motion 
at trial or hearing. The discretion given the judge in this area has been characterized as 
evidence that an important social policy, not a narrow procedural requirement, is in
volved. Id. Accordingly, the trial judge should exercise his discretion liberally in the 
furtherance of justice. See Gallegos v. United States, 237 F.2d 694, 697 (10th Cir. 
1956). However, an appellate court is unlikely to reverse the trial judge’s ruling. See 
United States v. Paradise, 334 F.2d 748, 749 (3d Cir. 1964); United States v. Blythe, 
325 F.2d 96 (4th Cir. 1963) (per curiam).

While rule 41(e) applies on its face only to unlawfully seized evidence, it would 
appear that the social policies which dictate exclusion of illegally seized evidence would 
also dictate exclusion of other types of evidence. One court has stated that a trial 
court may properly conduct a pretrial hearing to determine the admissibility of any 
evidence. United States v. Orta, 253 F.2d 312, 314 (5th Cir.), cert, denied, 357 U.S. 905 
(1958); see 5 L. Orfield, Criminal Procedure U nder the Federal Rules § 41:50, at 
740 (1967).

Evidence

NECESSITY TO OBJECT

In federal courts failure to make a timely objection to a proffer of 
evidence is a waiver of any right to complain of its admission unless 
the admission constitutes plain error.1018 In the vast majority of deci
sions concerning the timeliness of objections this past term, courts dis
posed of the issue in a cursory fashion.1019

In United States v. Blackwood,1020 the defendant’s first attempt to 
suppress items allegedly seized pursuant to a defective search warrant 
was made at trial. In deciding that the motion to suppress was not timely, 
the Second Circuit noted that the motion must be made before trial or 
hearing unless opportunity did not previously exist or defendant was not 
aware of the grounds for the motion.1021
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The Eighth Circuit found a motion to suppress unnecessary in United 
States v. McDaniel.1022 The defendant testified under a grant for trans
actional immunity before a state grand jury. Federal charges were later 
brought which may have arisen out of the same transaction.1023 De
fendant accompanied a pretrial motion to dismiss the indictment with 
a motion to hear evidence on the immunity issue. He clearly indicated 
that, once the evidence relevant to the immunity issue had been pre
sented, he would move to suppress any tainted evidence.1024 The Eighth 
Circuit ruled that, despite the lack of a motion to suppress, the issue of 
prior immunity was properly raised in the trial court.1025 It correctly 
reasoned that there was no need to require objection when the particu
lar evidence was introduced since the issue of immunity superceded the 
issue of tainted evidence.1026

Failure to state the grounds of objection, as required by the Federal 
Rules of Criminal Procedure 1021 may well have been crucial in a re
versal this past term. In United States v. Walker,1028 the District of Co
lumbia Circuit held that, except when the grounds of the objection are 
obvious to all, the judge should inquire into such grounds and give the 
reasons for his ruling. Such a procedure ensures that the judge makes an 
informed decision and enables the party opposing the objection to take 
appropriate remedial action.1029

RELEVANCY AND ADMISSIBILITY

Relevancy has been defined as the tendency of evidence to establish 
a material proposition.1030 All relevant evidence is admissible unless it

1022449 F.2d 832 (8th Cir. 1971), cert, denied, 405 U.S. 992 (1972).
1023 id. at 834-35.
1024 id. at 835.
1025 id. at 835-36. Wigmore agrees that a motion to quash the indictment is the 

proper method of raising the issue. 8 J. W igmore, Evidence § 2282, at 519-20 (J. Mc
Naughton ed. 1961). See also Smith v. United States, 337 U.S. 137, 152-53 (1949); 
Edwards v. United States, 312 U.S. 473 (1941).

1026 See 449 F.2d at 835.
1027 Fed. R. Crim. P. 51. The rule requires in part that the objecting party “make 

known to the court the action which he desires the court to take or his objection . . . 
and the grounds therefor . . . .” Id. See also 3 C. W right, Federal Practice and Pro
cedure: Criminal § 843, at 347 (1969). Wigmore, however, asserts that appellate courts 
will sustain a trial court which has sustained a general objection if the objection was 
proper on any ground. 1 J. W igmore, Evidence § 18, at 338 (3d ed. 1940). See also 
United States v. Walker, 449 F.2d 1171, 1175 (D.C. Cir. 1971); C. McCormick, Law of 
Evidence § 52, at 115-16 (2d ed. 1972) [hereinafter cited as McCormick].

1028449 F.2d 1171 (D.C. Cir. 1971).
1029 Id. at 1175.
1030 McCormick § 185, at 435. The Proposed Federal Rules of Evidence define rele

vant evidence as “evidence having any tendency to make the existence of any fact that



1972] C ircuit N ote: Crim in a l 411

is outweighed by some countervailing policy consideration such as un
due prejudice,1031 confusion of issues,1032 undue consumption of time,1033 
or unfair surprise.1034 Additionally, relevant evidence may be excluded 
as violative of some privilege,1035 or as hearsay.1036

In United States v. W alker 1057 the relevancy of an addict’s daily heroin 
consumption was at issue in a prosecution based on possession of 36 
heroin capsules. The Government’s objection to the evidence was sus
tained at trial. The District of Columbia Circuit reversed, noting- that 
the profferred evidence might tend to cast doubt on the defendant’s 
guilt since it might show that the 36 capsules were merely for personal 
use. This might raise reasonable doubts as to whether appellant had pur
chased the drug or known that the drug was illegally imported—both 
necessary elements of the crimes charged.1038 The majority reasoned 
that the fact that the supply was personal might raise an inference that 
the drug was found, stolen, or received as a gift rather than purchased.1039 
Further, the fact that the supply was for defendant’s own use might cast 
doubt upon whether defendant was sufficiently involved with the heroin 
trade to know that the drugs were illegally imported.1040

Of the many factual situations in which issues of relevancy may 
arise,1041 the defendant’s possession of a large sum of money after a crime 

is of consequence to the determination of the action more probable or less probable 
than it would be without the evidence.” Proposed Federal Rules of Evidence rule 401.

1031 See Lyda v. United States, 321 F.2d 788, 790 (9th Cir. 1963); McCormick § 185, 
at 439. See also Proposed Federal Rules of Evidence rule 403; notes 1097-1118, 1123- 
1130 infra and accompanying text.

1032 See United States v. M archesani,---- F.2d -----  (6th Cir. 1972) (affidavit offered
to impeach government witness excluded in order to prevent confusion). See also 
Shepard v. United States, 290 U.S. 96, 104 (1933); Herman Schwabe, Inc. v. United 
Shoe Mach. Corp., 297 F.2d 906, 912 (2d Cir. 1962); Proposed Federal Rules of Evi
dence rule 403; McCormick § 185, at 439.

1033 See McCormick § 185, at 440; Proposed Federal Rules of Evidence rule 403.
1034 See McCormick § 185, at 440. While listing unfair surprise as a ground for ex

clusion, McCormick states that this ground is “usually coupled with mention of the 
other dangers.” Id. at 449 n.34. Neither Wigmore nor the Proposed Federal Rules of 
Evidence recognize the exclusion of evidence on the ground of surprise. See 6 J. W ig
more, Evidence § 1845, at 373 (3d ed. 1940); Proposed Federal Rules of Evidence 
rule 403, Advisory Comm. Notes. The rationale of the Proposed Federal Rules o f 
Evidence is that a continuance is a more appropriate remedy than exclusion of the 
evidence. Id.

1035 See notes 1045-1052 infra and accompanying text.
1036 See notes 1181-1262 infra and accompanying text.
1037 449 F.2d 1171 (D.C. Cir. 1971).
1038 Id. at 1172-73.
1039 Id. at 1174.
1040 Id.
1041 See, e.g., United States v. B riggs,----F .2 d ------, ---- (2d Cir. 1972) (threats to

witness by defendant relevant in assessing witness’ credibility) ; United States v. Clifton,
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is one of the few situations in which a rule narrower than the definition 
of relevancy itself has developed. The general rule is that sudden and 
unexplained acquisition of wealth by an impecunious person at about 
the time of the alleged crime is competent evidence.* * * * * * * * * * * * * 1042 Two decisions 
this past term, United States v. Michaelson1^  and United States v. 
Chaney,1044 reaffirmed this rule.

---- F .2 d ----- , ---- (5th Cir. 1972) (acts committed before one conspiracy relevant to
possible existence of other conspiracy and intent); United States v. De La Garza, 462
F.2d 304, 307 (D.C. Cir. 1972) (meaning of “Mexican Revenge” not relevant if incon
sistent with statement against interest by defendant); United States v. Thomas, 455
F.2d 320, 322 (6th Cir. 1972) (illness and fainting of victim admissible as part of res
gestae); United States v. Ramantanin, 452 F.2d 670, 672 (4th Cir. 1971) (tax returns for
years not in the indictment admissible as showing intent and wilfullness); United States
v. Haley, 452 F.2d 391, 397 (8th Cir. 1971), cert, denied, 405 U.S. 978 (1972) (co
defendants’ Hells Angels membership relevant as showing relationship of defendants
and connection to the crime); United States v. Masters, 450 F.2d 866, 867-68 (9th Cir.
1971) (showing prior use of marijuana in prosecution for smuggling drugs irrelevant).

1042Lyda v. United States, 321 F.2d 788, 790 (9th Cir. 1963); United States v. Howell,
240 F.2d 149, 158 (3d Cir. 1956); Hansbrough v. United States, 156 F.2d 327, 329 (8th
Cir. 1946).

1043453 F.2d 1248, 1249 (9th Cir. 1972) (per curiam).
1044446 F.2d 571, 575 (3d Cir.), cert, denied, 404 U.S. 993 (1971).
1045 Fed. R. Crim. P. 26. This rule is based on two Supreme Court decisions which 

indicated that, in the absence of statute, federal courts are not governed by state rules 
of evidence but by the common law. Id. Advisory Comm. Notes; see Wolfe v. United 
States, 291 U.S. 7, 12-13 (1934); Funk v. United States, 290 U.S. 371, 381-83 (1933). 
See also Proposed Federal R ules of Evidence rule 501, Advisory Comm. Notes.

1 0 4 6 Blau v. United States, 3n0 U.S. 332 (1951). See also McCormick 78-86; 
Orfield, The Husband-Wife Privilege in Federal Criminal Procedure, 24 Ohio St. L.J. 
144, 164-71 (1963). The Proposed Federal Rules of Evidence, however, do not provide 
for this privilege. See Proposed Federal Rules of Evidence rule 505. The reason for 
this omission appears to be that laymen will not be aware of the existence of the 
privilege; and, therefore, their marital conduct and attitudes will not be affected. See 
id. Advisory Comm. Notes; Green, Highlights of the Proposed Federal Rules of Evi
dence, 4 G a. L. Rev. 1, 28 (1969).

In a decision this past term, the defendant argued that the confidential communica
tions privilege prohibited the Government from using confidential communications as an 
extra-judicial investigative tool. United States v. Harper, 450 F.2d 1032, 1045-46 (5th 
Cir. 1971). The Fifth Circuit rejected this contention, noting that the privilege only 
proscribes admission into evidence of confidential communications. Id. See also United 
States v. Winfree, 170 F. Supp. 659-60 (E.D. Pa. 1959).

PRIVILEGE

The present law of privilege in federal criminal prosecutions is that 
witness privileges are governed by common law principles except when 
an act of Congress or the Federal Rules of Criminal Procedure other
wise provide.1045 Privileges which have been recognized at common law 
include the privilege of confidential communications between spouses,1046
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the privilege prohibiting one spouse from testifying against the other,1047 
the attorney-client privilege,1048 the informer privilege,1049 and the state 
secret privilege.1050 Privileges not recognized in the federal courts in
clude the accountant-client privilege1051 1052 and the physician-patient privi-

1047 See Hawkins v. United States, 358 U.S. 74 (1958). The privilege has been criti
cized frequently. See id. at 81-82 (Stewart, J., concurring); McCormick § 66, at 144. 
Nevertheless, the Proposed Federal Rules of Evidence provide for the privilege. Pro
posed Federal Rules of Evidence rule 505.

1048 See W irtz v. Fowler, 372 F.2d 315, 332-33 (5th Cir. 1966); United States v. Gold
farb, 328 F.2d 280, 282 (6th Cir. 1964); 8 J. W igmore, Evidence § 2290, at 542-45 
(J. McNaughton ed. 1961).

1049 See McCray v. Illinois, 386 U.S. 300 (1967); Roviaro v. United States, 353 U.S. 
53, 59 (1957). See also Proposed Federal Rules of Evidence rule 510.

The Supreme Court has indicated that some limitations exist on the informer’s privi
lege in criminal cases when the identity of the informer is important to the defense. 
However, no clear-cut rule can be discerned from the decisions. See 386 U.S. at 309-11; 
Quinn, McCray v. Illinois: Probable Cause and the Informer Privilege, 45 Denver L.J. 
399 (1968).

i050jencks v. United States, 353 U.S. 657 (1957); United States v. Reynolds, 345 
U.S. 1 (1953). The Proposed Federal Rules of Evidence recognize and incorporate this 
privilege. Proposed Federal R ules of Evidence rule 509. See also Jencks Act, 18 
U.S.C. § 3500 (1970) (procedure to be used in examination of allegedly secret material).

1051 United States v. Wainwright, 413 F.2d 796, 803 (10th Cir. 1969), cert, denied, 
396 U.S. 1009 (1970); United States v. Bowman, 358 F.2d 421 (3d Cir. 1966); 2 
C. W right, Federal Practice and Procedure: Criminal § 406, at 92 (1969).

1052 See United States v. Mullings, 364 F.2d 173, 176 (2d Cir. 1966). The privilege has 
been criticized frequently. See 8 J. W igmore, Evidence § 2380 (J. McNaughton ed. 
1961); Degnan, The Law of Federal Evidence Reform, 16 H arv. L. Rev. 275, 300 (1962); 
Green, Highlights of the Proposed Federal Rules of Evidence, 4 G a. L. Rev. 1, 11-13 
(1969). The Proposed Federal Rules of Evidence create a psychotherapist-patient privi
lege. Proposed Federal Rules of Evidence rule 504.

1053 Hoffman v. United States, 341 U.S. 479, 486-88 (1951). However, the defendant 
is not required to meet the normal burden of proof in showing that the danger exists. 
If, from the context of the question, there is any doubt concerning the tendency to  
incriminate, then assertion of the privilege must be sustained. Id.

1054 ROge r s  Vt United States, 340 U.S. 367, 371 (1951). Decisions this past term 
illustrate the personal nature of the immunity. See, e.g., United States v. Lewis, 456 
F.2d 404, 410 (3d Cir. 1971) (no standing to contest grant of immunity to another 
witness); Sinclair v. Turner, 447 F.2d 1158, 1166 (10th Cir. 1971); United States v. 
LaPera, 443 F.2d 810, 812 (9th Cir. 1971) (no standing to assert privilege for another 
witness).

1055450 F.2d 1159 (2d Cir. 1971), cert, denied, 405 U.S. 978 (1972).

1052

SELF-INCRIMINATION

To assert the privilege against self-incrimination, a witness must have 
reasonable cause to apprehend danger from a direct answer,1053 and the 
danger must be personal.1054 United States v. Seemald1^  afforded the 
Second Circuit an opportunity to apply these principles. Seewald re
fused to testify, stating that he did not wish to injure any of his co-
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defendants.1056 Consequently, he refused to answer all questions. The 
court upheld the resulting contempt citation because 1) refusing to tes
tify in order to protect others is not an assertion of the privilege against 
self-incrimination and 2) Seewald refused to answer all questions, in
cluding those which were not potentially incriminating.1057

m m  Id. at 1161-62.
1057 Id. at 1162-63. The privilege against self-incrimination must be specifically claimed 

so that the Government is afforded the opportunity to grant immunity under the 
applicable statute. See id. at 1162.

lOBSSee Sinclair v. Turner, 447 F.2d 1158, 1165-66 (10th Cir. 1971). See generally 
Brown v. United States, 356 U.S. 148, 155-56 (1958); Johnson v. United States, 318 U.S. 
189, 195-96, 201 (1943).

A witness may also waive his privilege against self-incrimination by disclosing in
criminating facts. See generally McCormick § 140. In Rogers v. United States, the Su
preme Court held that a witness who freely answered questions which were incriminating 
could not refuse to answer further questions which would not subject the witness to a 
reasonable chance of further incrimination. 340 U.S. 367, 373-75 (1951); see Note, 
Waiver of the Privilege Against Self Incrimination, 14 Stan. L. Rev. 811, 820-21 n.40 
(1962). Until recently, the privilege against self-incrimination also could be waived 
by agreement. See Stevens v. Marks, 383 U.S. 234 (1964).

iO59Essgee Co. v. United States, 262 U.S. 151 (1923); Wilson v. United States, 211 
U.S. 361 (1911).

m m  See 262 U.S. at 158.
1061450 F.2d 1196 (9th Cir. 1971), cert, denied, 406 U.S. 945 (1972). The Government 

had ordered the defendant to turn over his business, telephone, and travel records. Id. 
at 1198. A noncorporate defendant would have been protected under the fifth amend
ment since the act of turning over papers under court order is testimonial in nature. 
See United States v. W hite, 322 U S. 694, 699 (1944).

1062 450 F.2d at 1199.

A defendant who voluntarily testifies in his own behalf and seeks to 
avoid further testimony on cross-examination is in a different position 
from a defendant who avoids testifying at all. The court may well hold 
that by testifying in his own behalf, the defendant has waived his privi
lege as to all relevant facts to which he testified on direct examination.1058

The relationship between corporate officials and their corporate rec
ords may also raise fifth amendment issues. The Supreme Court has held 
that a custodian of corporate books and records may not withhold them 
on the grounds that he may be personally incriminated.1059 The cus
todian is acting in a public capacity as the stockholders’ agent and there
fore cannot invoke a personal privilege.1060 The Supreme Court has never 
decided whether, under some circumstances, the corporate records may 
be personal, thereby leaving unanswered the question of whether the 
privilege would apply to the owners of a close corporation. In United 
States v. Loco co,1061 the Ninth Circuit held that the privilege did not 
apply when the corporation was wholly owned by the defendant and 
his wife.1062 A more sound approach would be to apply the balancing
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test established in United States v. White,1063 in which the Supreme 
Court, considering the availability of the privilege to a labor union, 
stated that the test is whether the particular organization has a character 
so impersonal that it does not embody the purely private and personal 
interests of its constituents but rather their common or group inter
ests.1064 However, courts thus far have refused to extend the White ap
proach to corporations.1065

1063322 U.S. 694 (1944).
1064 Id. at 701.
1 0 6 5 United States v. Smallwood, 443 F.2d 535, 538 (8th C ir.), cert, denied, 404 

U.S. 853 (1971); Fineberg v. U nited States, 393 F.2d 417, 420 (9th Cir. 1968); G albraith 
v. United States, 387 F.2d 617, 618 (10th Cir. 1967); U nited States v. Fago, 319 F.2d 
791, 792 (2d Cir.), cert, denied, 375 U.S. 906 (1963). Commentators, on the other hand, 
have argued that the corporate veil should be pierced and the W h ite  test should be 
applied to  corporations. See N ote, Individual H olding Corporate D ocum ents in a Per
sonal Capacity M ay Claim the Privilege W ith  Respect to T hem , 70 H arv. L. R ev. 550 
(1957). See also In re Daniels, 140 F. Supp. 322 (S.D.N.Y. 1956).

1066 406 U.S. 441 (1972); see 18 U.S.C. § 6002 (1970).
1067 406 U.S. at 453. See generally N ote, Section 6002 of the Organized Crime Control 

A c t o f 1910 Granting Use Im m unity to  Prosecution Declared Constitutional and U n
constitutional in Separate Circuit Court Opinions, 17 V ill. L. R ev. 559 (1972).

Although transactional im m unity is no t constitutionally required, the Court imposed 
upon the prosecution the “affirmative duty  to  prove that the evidence it proposes to  use 
is derived from a legitimate source w holly independent of the compelled testimony.” 
406 U.S. at 460.

1068449 F.2d 700 (8th Cir. 1971), ¿ m . denied, 405 U.S. 932 (1972).
1069 id . at 702-04; see 8 J. W igmore, E vidence § 2292, at 554 (J. M cN aughton ed. 

1961); P roposed Federal R ules of E vidence rule 503.

Another important issue settled this term is whether the constitutional 
protection against self-incrimination requires a grant of transactional 
immunity—immunity from prosecution for offenses to which the com
pelled testimony relates—or merely a grant of use immunity and deriva
tive use—immunity from use of the compelled testimony and evidence 
derived therefrom—where testimony is compelled. In Kastigar v. United 
States,10™ the Supreme Court held that a grant of use and derivative use 
immunity was coextensive with the scope of the privilege against self
incrimination. States may, however, continue to grant the broader pro
tection of transactional immunity, but this is not constitutionally re
quired.1067 * 1069

The area of attorney-client privilege is also closely connected with the 
self-incrimination clause. United States v. Bartlett,10™ decided this past 
term, illustrates the complex nature of the attorney-client privilege.1000 
The court gave alternative reasons why the claim of privilege could not 
be upheld. First, the defendant had failed to establish that an attorney-
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client relationship existed at the time of the disclosure.* * * 1070 Second, there 
was no evidence that the communications which took place were con
fidential.1071 Finally, even if the privilege existed, it was lost under the 
crime or fraud exception to the privilege.1072

1070449 F.2d at 704. The relationship must be personal and confidential. The Bartlett
court found that at the time of the allegedly confidential disclosure, the attorney-client
relationship existed only between the company and its attorney, not between defendant
and the attorney. Id.

1071 The court found the communications nonconfidential since several people other 
than the attorney and defendant were present when the communications were made. 
Id. at 702. This fact negated the policy consideration of free and confidential attorney
client communications. See McCormick § 91, at 187; Proposed Federal Rules of Evi
dence rule 503.

1072 The crime and fraud exception holds that communications from a client to an 
attorney concerning a crime or fraud to be committed are not privileged. However, a 
prima facie case must first be established; mere assertion of an intended crime or fraud 
is not enough. See United States v. Bob, 106 F.2d 37, 40 (2d Cir.), cert, denied, 308 
U.S. 589 (1939); McCormick § 95; Proposed Federal Rules of Evidence rule 503(d)(1). 
See also United States v. Shewfelt, 455 F.2d 836 (9th Cir.), cert, denied, 406 U.S. 944 
(1972).

1073See United States v. Pardi, 330 F.2d 316, 333 (2d Cir.), cert, denied, 379 U.S. 
845 (1964); Union Auto. Indem. Ass’n v. Capitol Indem. Ins. Co., 310 F.2d 318 (7th 
Cir. 1962); Enriquez v. United States, 293 F.2d 788 (9th Cir. 1961). The main argument 
for restrictive cross-examination is that it requires that the parties present their facts 
in due order without interruptions on cross-examination as to matters which constitute 
the adversary’s case. See McCormick § 27, at 54. Unrestricted cross-examination on 
the other hand is convenient to witnesses, prevents a one-sided presentation of evidence, 
and is easily administered by the trial court. See id. at 54-55; 6 J. W igmore, Evidence 
§§ 1887-90 (3d ed. 1940).

The Proposed Federal Rules of Evidence allow the witness to be cross-examined on 
any pertinent matter in the case but permit the judge to limit cross-examination to the 
scope of the direct examination. Proposed Federal Rules of Evidence rule 611(b).

1074 Alford v. United States, 282 U.S. 687, 694 (1931); see Smith v. Illinois, 390 U.S. 
129 (1968); Spaeth v. United States, 232 F.2d 776, 778-79 (6th Cir. 1956).

1075 See, e.g., United States v. Stamp, 458 F.2d 759, 773-74 (D.C. Cir. 1971), petition 
for cert, filed, 40 U.S.L.W. 3523 (U.S. Apr. 21, 1972) (No. 71-1358); United States v. 
Ryan, 455 F. 2d 728, 733 (9th Cir. 1971); United States v. Walker, 449 F.2d 1171, 1175 
(D.C. Cir. 1971); United States v. Long, 449 F.2d 288, 296 (8th Cir. 1971); United 
States v. Hinkle, 448 F.2d 1157, 1161 (D.C. Cir. 1971).

1076 447 F.2d 134 (2d Cir. 1971).

SCOPE OF CROSS-EXAMINATION

Federal courts generally restrict cross-examination to matters about 
which a witness testifies on direct examination.1073 However, the trial 
judge’s discretion is broad1074 and his power to allow deviations from the 
general rule was emphasized in recent decisions.1075 In United States v. 
Lewis,1076 a prosecution for bribery of IRS officials, the Second Circuit 
reaffirmed the rule that the scope of cross-examination is limited to that
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of direct examination, but noted that in a close case the rule must not 
be so strictly applied as to deprive the defense of the opportunity of 
presenting all elements of its case.1077

1077 Id. at 139. The court’s liberal construction of the rule restricting cross-examina
tion appears to be based on a recognition that advantages exist in an open cross- 
examination system and that it may be wise to strike a balance between the two types 
of systems. See id. at 139-40; Comment, Witnesses Under the Federal Rules of Evi
dence, 15 W ayne L. Rev. 1236, 1239-43 (1969).

1078 451 F.2d 516 (10th Cir. 1971), cert, denied, 405 U.S. 922 (1972).
1079 Id. at 520.
1080 id. See also United States v. Brown, 455 F.2d 1201, 1204-05 (9th Cir. 1972) (no 

abuse of discretion to sustain prosecutor’s objection to defense counsel’s question on 
credibility of witness); United States v. Long, 449 F.2d 288, 295-96 (8th Cir. 1971) 
(restrictions on cross-examination of an accomplice held harmless); United States v. 
Conrad, 448 F.2d 271, 274 (9th Cir. 1971).

1081 See United States v. Taglianctti, 456 F.2d 1055, 1056 (1st Cir. 1972).
1082 See Harris v. New York, 401 U.S. 222 (1971); Lewis v. Yeager, 411 F.2d 414 

(3d Cir.), cert, denied, 396 U.S. 123 (1969). See generally McCormick §§ 33-38; 3A 
J. W igmore, Evidence § 1017-46 (J. Chadbourn ed. 1970). Decisions from several cir
cuits this past term supported the general rule. See, e.g., United States v. Austin, 459 
F.2d 315, 318 (3d Cir. 1972) (confederate may be impeached when called as witness 
by defendant); United States v. Blackwood, 456 F.2d 526, 528-29 (2d Cir. 1971) (tape 
recordings, even if illegally seized, may be used for impeachment); United States v. 
Allen, 449 F.2d 346, 347 (9th Cir. 1971) (prior inconsistent statements of appellant’s 
brothers); United States v. Brookins, 445 F.2d 607 (5th Cir. 1971) (copies of indictments 
with erasures and strikeovers admissible for impeachment of government witness if 
copies inconsistent with witness’ testimony and represented prior statements of witness) .

1083 Br idge s  v . Wixon, 326 U.S. 120, 153 (1945); United States v. Cunningham, 446 
F2d 194 (2d Cir.), cert, denied, 404 U.S. 950 (1971); see McCormick § 251. However, 
the Proposed Federal Rules of Evidence provide that prior inconsistent statements are 
admissible as substantive evidence on cross-examination. Proposed Federal Rules of 
Evidence rule 801(d)(1)(a).

In United States v. Jorgensen1™ the defendant alleged alternatively 
that his sixth amendment right had been violated by the judge’s restric
tion of cross-examination, or that the restriction was an abuse of dis
cretion. The Tenth Circuit rejected defendant’s constitutional argu
ment and found that the trial court merely had restricted repetitious 
cross-examination.1079 Accordingly, the court found that there was no 
abuse of discretion, and affirmed the conviction.1080 In a related area, 
the First Circuit held that it is not an abuse of discretion for a trial judge 
to suggest questioning along lines not pursued by either party.1081

ADMISSIBILITY OF PRIOR STATEMENTS

Impeachment of Other Party’s Witness by Prior Inconsistent State
ments. In federal courts, prior inconsistent statements generally
are admissible for impeachment purposes on cross-examination1082 but 
are not admissible as part of the substantive evidence.1083 This term, the



418 T he G eorgetown Law Journal [Vol. 61:275

Ninth Circuit held that it was proper for the trial court to call its own 
witness so that the Government could use prior inconsistent statements 
to impeach the witness in the event that his testimony was not favor
able.1084 While the court characterized this as an honest attempt to as
certain the truth, it did not explain how questioning a witness for the 
purpose of immediate impeachment is arriving at the truth.1085 Further, 
the court ignored the fact that, by acting in this manner, the Govern
ment was able to affirmatively introduce evidence at trial in the form of 
prior statements made by the witness.1086

1084 United States v. Wilson, 447 F.2d 1, 8 (9th Cir. 1971), cert, denied, 404 U.S. 
1053 (1972). The witness made a statement to the FBI incriminating the defendants 
four days after the commission of the crime. However, at another interview a few 
days before the trial the witness made statements to the FBI absolving the defendants of 
all culpability in the commission of the crime. Id.

loss Id. at 8-9.
1086See 3 L. Orfield, Criminal Procedure U nder the Federal Rules § 26:259 (1966). 

See also Young v. United States, 107 F.2d 490, 493 (5th Cir. 1939) (eye witness who 
had made prior inconsistent statements properly called as court’s witness and subject 
to direct and cross-examination by both sides).

1087 United States v. Hicks, 420 F.2d 814 (5th Cir. 1970); Goings v. United States, 
377 F.2d 753 (8th Cir. 1967); Bushaw v. United States, 353 F.2d 477 (9th Cir. 1965), 
cert, denied, 384 U.S. 921 (1966); accord, Proposed Federal Rules of Evidence rule 
801(d)(1). Contra, United States v. Freeman, 302 F.2d 347 (2d Cir. 1962). Some com
mentators have favored abandoning the rule prohibiting impeachment of one’s own 
witness. See McCormick § 38; U niform Rules of Evidence rule 63(1).

1088 United States v. Forte, —  F.2d — , —  (8th Cir. 1972); United States v. Wil
liams, 455 F.2d 361, 364 (9th Cir. 1972); United States v. Dunmore, 446 F.2d 1214, 1221 
(8th Cir. 1971).

1089 448 F.2d 1262 (5th Cir. 1971).
1090 Id. at 1263. T o not so limit the evidence would permit the introduction of sub

stantive evidence by prior inconsistent statements. See note 1083 supra and accom
panying text.

Impeachment of Own Witness by Prior Inconsistent Statements.
The general rule is that a party cannot impeach his own witness by in
troducing prior inconsistent statements.1087 However, an established ex
ception to this rule holds that if the examining party is genuinely sur
prised by his witness’ testimony and positively damaged by it, he may 
use any prior inconsistent statements to impeach his witness.1088 1089

United States v. Dobbs™® illustrates the surprise and affirmative dam
age exception. In Dobbs, a government witness testified that a white 
Ford was used in the crime. The prosecution claimed surprise and read, 
in its entirety, a statement given by the witness to the FBI incriminating 
Dobbs and stating that a white Chevrolet had been used. The appellate 
court reversed, stating the rule to be that impeaching evidence is limited 
to removing the adverse effect of the surprise.1090 Accordingly, since at
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the time of the alleged surprise the only affirmative damaging testimony 
concerned the car’s identity, the impeaching evidence should have been 
limited to this point.1091

1091 448 F.2d at 1263.
1092 United States v. Legett, 312 F.2d 566, 572 (4th Cir. 1962); Lindsey v. United 

States, 237 F.2d 893, 895 (9th Cir. 1956). See also United States v. Brown, 456 F.2d 
569, 571 (3d Cir. 1972); 4 J. W igmore, Evidence § 1126, at 202 (3d ed. 1940); Proposed 
Federal Rules of Evidence rule 801 (d) (1) (ii).

1093 448 F .2d 977 (5th Cir. 1971).
1094 Id. at 979.
1095 The defendant argued that the witness had the presence of mind at the time of 

his arrest to implicate the defendant hoping that his cooperation would be viewed 
favorably by the sentencing judge in case of conviction. Id. Therefore, the prior 
statements should not be admitted since they did not antedate the motivating event.
Id.

iom See United States v. Rodriquez, 452 F.2d 1146, 1148 (9th Cir. 1972); Lindsey v. 
United States, 237 F.2d 893, 895 (9th Cir. 1956). It is considered the better rule to admit 
prior statements if it is reasonably possible for the jury to say that the prior consistent 
statements did in fact antedate the motive disclosed by the opposite party. See United 
States v. Grünewald, 233 F.2d 556, 566 (2d Cir. 1956), rev'd on other grounds, 353 U.S. 
391 (1957).

1097 Federal jurisdictions may be divided into those which permit judicial discretion 
in determining admissibility of prior convictons and those which do not. Although 
prior convictions are normally admissible to impeach a defendant who testifies, seven 
circuits permit the trial judge to weigh the probative relevance of any convictions

Prior Consistent Statements. Generally, prior consistent state-
ments may not be used unless there has been an attempt to impeach or 
otherwise discredit the witness’ testimony.1092 1093 In United States v.

a convicted but unsentenced accomplice was questioned on
cross-examination about his hopes for a lighter sentence in exchange for 
favorable testimony. The court held that a prior consistent statement 
made after arrest but before conviction was properly introduced to cor
roborate the witness’ testimony.1094 Despite defendant’s argument that 
the event motivating the testimony was the arrest,1095 the decision seems 
correct. While the witness may have been motivated by self-interest in 
cooperating with the authorities after arrest but before conviction, that 
motivation was probably substantially increased after conviction. Since 
the purpose of the prior consistent statement testimony was to rehabili
tate the witness, and since the resulting rehabilitation is determinable 
only by the jury, it appears that the statement was properly admitted.109* 

ADMISSIBILITY OF PRIOR CONVICTIONS

To Impeach Defendant. The law concerning the admissibility
of prior convictions for impeachment purposes is complex and varies 
among the circuits.1097 The Supreme Court, while recognizing the pos-
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sible prejudicial effect of introducing evidence of prior convictions, has 
not specifically reached the issue, and generally has refused to treat the 
issue as one of constitutional stature.* * * * * * * * * * * * * * * * * 1098 * One practice which the Supreme 
Court has condemned definitively, however, is use of convictions obtained 
in violation of Gideon v. W ainwright1999 Evidence of such convictions 
may not be used against the defendant to support guilt,1100 to enhance 
punishment,1101 or to impeach.1102 1103

against likely prejudice to the defendant, and exclude evidence of convictions whose
prejudicial effect substantially outweighs their probative value. See United States v.
Williams, 445 F .2d 421 (10th Cir. 1971); United States v. Vigo, 435 F.2d 1347, 1351
(5th Cir. 1970), cert, denied, 403 U.S. 908 (1971); United States v. Greenburg, 419
F.2d 808, 809 (3d Cir. 1969) (per curiam); United States v. Allison, 414 F.2d 407, 411-
12 (9th Cir.), cert, denied, 396 U.S. 968 (1969); United States v. Johnson, 412 F.2d
753, 756 (1st Cir. 1969), cert, denied, 397 U.S. 944 (1970); United States v. Palumbo,
401 F.2d 270, 273 (2d Cir. 1968), cert, denied, 394 U.S. 947 (1969); United States v.
Hildreth, 387 F.2d 328, 329 (4th Cir. 1967). In the remaining jurisdictions all prior
convictions are admissible. See United States v. Scanpellino, 431 F.2d 475, 478-79 (8th
Cir. 1970); United States v. Escobedo, 430 F.2d 14, 18-20 (7th Cir. 1970), cert, denied,
402 U.S. 951 (1971); United States v. Griffin, 378 F.2d 445, 446 (6th Cir. 1967) (per
curiam). In the District of Columbia, the District of Columbia Court Reform and
Criminal Procedure Act of 1970 does not allow judicial discretion in determining the
admissibility of prior convictions. D.C. Code Ann. § 14-305 (Supp. V, 1972). The
Proposed Federal Rules of Evidence are in accord with the District of Columbia
statute. Proposed Federal Rules of Evidence rule. 609.

1098 See McGautha v. California, 402 U.S. 183, 215 (1971); Spencer v. Texas, 385 U.S. 
554, 562 (1967). One state court has ruled that use of prior convictions for impeach
ment violates due process of law under both the federal and state constitutions. State v. 
Sanitago, —-  H aw aii---- , ----  492 P.2d 657, 661 (1972). See also Note, Constitutional
Problems Inherent in the Admissibility of Prior Record Conviction Evidence for the 
Purpose of Impeaching the Credibility of the Defendant Witness, 31 U. Cin. L. Rev. 
168 (1968).

1099372 U.S. 335 (1963). In Gideon, the Court held that the right of a defendant 
to assistance of counsel in a criminal trial is a fundamental right essential to a fair 
trial, and a conviction without the assistance of counsel violates the fourteenth amend
ment. Id. at 336-45.
: liooBurgett v. Texas, 389 U.S. 109, 115 (1967).

1101 Id.; see United States v. Tucker, 404 U.S. 443 (1972).
1102 Loper v. Beto, 405 U.S. 473 (1972); see Howard v. Craven, 446 F.2d 586 (9th 

Cir. 1971).
1103 452 F .2d 1378 (D.C. Cir. 1971).

In those circuits which allow the trial judge to exclude convictions 
which he feels have little probative value compared to their potential 
prejudice, the courts have been compelled to distinguish convictions in 
terms of their age and nature. In United States v. Scarborough,1193 the 
District of Columbia Circuit held that impeachment of an alibi witness 
through the use of a prior forgery conviction, where the witness had 
received her final release from probation over ten years previously, was



1972] C ircuit N ote: Crim in a l 421

within the sound discretion of the trial judge. The court held that there 
was no abuse of discretion in view of the close relevancy between a 
prior forgery conviction and a witness’ credibility.1104

1104 Id. at 1380. The court noted that if the trial had occurred after the effective 
date of the District of Columbia Court Reform and Criminal Procedure Act of 1970, 
the evidence would have been inadmissible. Id. at 1379; see D.C. Code Ann . § 14- 
305(b)(2)(B) (Supp. V, 1972).

1105 453 F.2d 539 (2d Cir. 1971).
1106 Id. at 547. A prior conviction may also be used for impeachment when the de

fendant raises the issue. See United States v. G ra y ,----F .2 d ------, ---- (3d Cir. 1972);
United States v. Michaelson, 453 F.2d 1248 (9th Cir. 1972) (per curiam); United 
States v. Bclperio, 452 F.2d 389 (9th Cir. 1972).

no7 453 F.2d at 543. See also United States v. McCarthy, 445 F.2d 587, 591 (7th Cir. 
1971); United States v. Allison, 414 F.2d 407, 412 (9th Cir.), cert, denied, 396 U.S. 968 
(1969); Gordon v. United States, 383 F.2d 936, 940 (D.C. Cir. 1967).

1108453 F.2d at 542. Contra, United States v. McIntosh, 426 F.2d 1231, 1233 (D.C. 
Cir. 1970). The nature of crimes which are considered to reflect on the witness’ 
credibility and therefore may be introduced for impeachment purposes varies among 
the circuits. See, e.g., United States v. Moorefield, 411 F.2d 1186, 1188 (7th Cir. 1969) 
(prior conviction for forgery and counterfeiting admitted, but convictions for theft, 
robbery and breaking and entering not admitted); United States v. Remco, 388 F.2d 
783, 785-86 (3d Cir. 1968) (felonies or misdemeanors amounting to crimen falsii ad
missible); United States v. Gordon, 383 F.2d 936, 940 (D.C. Cir. 1967) (convictions 
which rest on dishonest conduct admissible). Decisions this past term reflect no large 
departure from past practice. See United States v. Chapman, 455 F.2d 746, 749 (5th 
Cir. 1972); United States v. Bedgood, 453 F.2d 988, 990 (5th Cir. 1972); United States 
v. Thomas, 452 F.2d 1373, 1374-75 (D.C. Cir. 1971); Sinclair v. Turner, 447 F.2d 1158, 
1162 (10th Cir. 1971). The Proposed Federal Rules of Evidence limit impeachment to 
crimes “punishable by death or imprisonment in excess of one year” or involving 
“dishonesty or false statement regardless of the punishment.” Proposed Federal R ules 
of Evidence rule 609(a). See also Note, Other Crimes Evidence at Trial of Balancing 
and Other Matters, 70 Yale L.J. 763, 774-78 (1961).

1109 453 F.2d at 542; see Bruton v. United States, 391 U.S. 123, 129 (1968). But see 
Spencer v. Texas, 385 U.S. 554, 562-63 (1967).

1110453 F.2d at 542; see United States v. Bailey, 426 F.2d 1236, 1240 (D.C. Cir. 1970); 
United States v. Hildreth, 387 F.2d 328, 329 (4th Cir. 1967).

In United States v. Puco,1105 however, the Second Circuit held that the 
trial judge had abused his discretion in ruling that the defendant’s 21- 
year-old narcotics conviction could be used for impeachment pur
poses.1106 As a basis for its holding, the court stressed that a prior nar
cotics conviction, particularly one so old,1107 has little probative value 
as to the veracity of a witness.1108 An average juror, despite curative in
structions, would be unable to limit the bearing of a defendant’s record 
to the issue of credibility,1109 particularly where, as here, the prior of
fense was similar to the one for which the defendant was on trial.1110

A dilemma also arises where an appeal from a prior conviction is pend
ing. If the pending conviction is held inadmissible and the conviction
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is later affirmed, evidence of the conviction will have been excluded 
solely because defendant’s prior conviction was so recently appealed.1111 
However, if a conviction which is later reversed is held admissible, in
accurate and prejudicial evidence will have been admitted against the 
defendant. The Ninth Circuit this past term affirmed the majority rule 
that a pending conviction is admissible.1112 It would appear that the best 
procedure would be to admit evidence of the prior conviction, but with 
the provision that any resulting conviction would be overturned if the 
prior conviction is later reversed.1113

1111 The anomaly exists that the convictions which are most relevant are rendered 
inadmissible for the very reasons which make them so relevant. See note 1077 supra 
and accompanying text.

1112 United States v. Allen, 457 F.2d 1361, 1363 (9th Cir. 1972); see United States v. 
Griffin, 434 F.2d 978 (9th Cir.), cert, denied, 402 U.S. 955 (1971); Proposed Federal 
Rules of Evidence rule 609(e). Contra, Campbell v. United States, 176 F.2d 45 (D.C. 
Cir. 1949).

1113 The effect of this rule would be that a prior conviction could be used against 
the defendant only if it were affirmed. The burden would be on the prosecutor to 
determine whether to introduce evidence of a prior conviction. It may be presumed 
that if defendant’s appeal of the prior conviction was frivolous, the pending conviction 
would be introduced. If the appeal had merit, it is likely that the pending conviction 
would not be introduced.

1114 The evidence is inadmissible not because it is irrelevant but rather because the 
danger of prejudice outweighs the probative value. See McCormick § 190, at 447-54;
2 C. W right, Federal Practice and Procedure: Criminal § 410, at 132-33 (1969). See 
also Proposed Federal Rules of Evidence rule 404(b).

i n s —  F .2 d ---- (10th Cir. 1972) (en banc).
1116 Id. a t --- .
1117 Id. a t ---- . See also United States v. Johnson, —  F.2d — , —  (5th Cir. 1972);

3 L. Orfield, Criminal Procedure U nder the Federal Rules 26:470-26:479 (1967); 
Proposed Federal Rules of Evidence rule 404.

1118 —  F.2d at — . The court stated that the essential requirement that the plan, 
scheme, design, or intent be the same as that in the other offenses was not shown. It 
further stated that continuity of the offenses or a connecting link between the case on

To Prove Elements of the Crime. Evidence of other crimes or
wrongful acts is generally inadmissible unless the evidence is substantially 
relevant for some purpose other than to show a general criminal dis
position.1114 * In United States v. Burkhart?™ decided this past term, the 
Tenth Circuit stressed that this rule is primarily one of exclusion.1116 The 
court listed as exceptions to the general rule, evidence profferred for the 
purpose of proving 1 ) a common plan, scheme, or design to commit the 
offense charged; 2) motive, opportunity, intent, knowledge, identity; 
or 3) absence of mistake, inadvertance, or accident.1117 The court im
plied, however, that these exceptions should be allowed cautiously.1118
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Admissibility of Prior Acts. As with the admissibility of prior
convictions, the general rule concerning the admissibility of prior acts 
is that relevant evidence of the acts will be admissible unless their preju
dicial effect outweighs their probative worth.* * * * * * * * * * * * * * * 1119 In United States v. 
Bobbitt,1™ the District of Columbia Circuit stated that when the prior 
acts are criminal, evidence of the crime is inadmissible to prove disposi
tion to commit crimes in general but may be admissible to show such 
factors as motive, intent, absence of mistake or accident, or common 
scheme or plan.1121 The court held that admission of evidence of de
fendant’s threatening the murder victim with a shotgun 12 years earlier 
was not an abuse of the trial court’s discretion. The prior relationship 
between the parties was relevant to the issue of motive.1122

trial and similar offenses tendered had not been shown. This is always essential; it is
to be considered regardless of whether the evidence is offered to prove a plan, scheme,
design, motive, knowledge, or intent. Id. a t ---- . By characterizing these additional
requirements as essential, the court appears to further define and narrow the standard
of admissibility enunciated earlier in the opinion. See note 1117 supra and accompany
ing text.

The language of Burkhart is broad enough to include all types of evidence showing
prior criminal activity. However, United States v. Hampton, decided just eight days
after Burkhart, distinguished Burkhart on the facts relying specifically on the proximity
in time and location of the earlier act. 458 F.2d 29, 31 (10th Cir. 1972).

1119See United States v. Kellog, —  F.2d — , —  (10th Cir. 1972) (per curiam);
United States v. Marchesani,---- F .2d ----- , —  (6th Cir. 1972); United States v. Bryant,
—  F.2d — ,  (D.C. Cir. 1972) (per curiam); United States v. R odriquez, F.2d
— , —  (9th Cir. 1972); United States v. Hampton, 459 F.2d 29, 30 (7th Cir. 1972);
United States v. Franklin, 452 F.2d 926, 929 (8th Cir. 1971); United States v. Lewis,
447 F.2d 134, 145 (2d Cir. 1971).

1120 450 F.2d 685 (D.C. Cir. 1971).
1121 Id. at 688. Essentially the same rule exists for the admissibility of prior convic

tions. See note 1114 supra and accompanying text.
1122 450 F.2d at 689.
1123 Michelson v. United States, 335 U.S. 469, 475 (1948); accord, United States v. 

Brown, —  F.2d — ,  (5th Cir. 1971); United States v. Roland, 449 F.2d 1281, 1282 
(5th Cir. 1971); United States v. Davenport, 449 F.2d 96 (5th Cir. 1971) (per curiam); 
Proposed Federal Rules of Evidence rule 404(a)(1). However, the issue of defend
ant’s character for truth and veracity is raised when the defendant testifies on his own 
behalf; and, therefore, he may be impeached by character evidence showing his lack of 
veracity. See United States v. Augello, 452 F.2d 1135, 1139-40 (2d Cir. 1971); Proposed 
Federal Rules of Evidence rule 608(a).

Character Evidence. Evidence of a defendant’s bad character to
permit an inference of unlawful conduct is inadmissible except in re
buttal after the defendant has put his character in issue.1123 When char
acter is in issue, the general rule is that each side may prove character 
only through reputation, not through evidence of specific acts or opinion
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testimony.1124 However, once the defendant introduces evidence of his 
good reputation, the entire issue is open for evidence, including cross- 
examination of his character witnesses as to whether they have heard of 
particular instances of conduct relevant to the trait in question.1125

1124 335 U.S. at 477; accord, United States v. Bishton, 463 F.2d 887 (D.C. Cir. 1972); 
United States v. Davenport, 449 F.2d 696, 699 (5th Cir. 1971). See also McCormick 
§ 191, at 455-56.

The Proposed Federal Rules of Evidence would amend the general rule by permitting 
opinion testimony as a means of proving character. Proposed Federal Rules of Evi
dence rule 405(a). The Proposed Federal Rules of Evidence would also admit evidence 
of specific instances of conduct as proof of character or a trait when character or the 
trait is a specific element of the charge. Id. rule 405(b).

1125 335 U.S. at 475-79. The broad scope of examination is justified as relevant to the 
qualifications of the witness to voice the community opinion. Id. at 483. The Michel
son Court noted that a heavy responsibility resided with the trial judge to ensure, outside 
the presence of the jury, that the subject of the question was an actual event. The event 
should have been one which would cause comment in the community to prevent the 
prosecution from asking a groundless question with needless prejudicial effect. Id. at 
480-81. See also United States v. Hykel, 461 F.2d 721, 729 (3d Cir. 1972); United States 
v. Jordan, 454 F.2d 323, 325 (7th Cir. 1971).

Since the Proposed Federal Rules of Evidence permit both opinion and reputation 
character evidence, the scope of cross-examination of defendant’s witness includes both 
what the witness knows and what he has heard. Proposed Federal Rules of Evidence 
rule 405(a), Advisory Comm. Notes.

1126447 F.2d 826 (7th Cir. 1971).
1127 id. at 830-33. The Government had objected that, under Michelson, evidence of 

good character could be brought out only from the community in which the defendant 
resided. Id. at 831 n.6.

1128 Id. at 831.
1129 335 U.S. 469 (1948).

• 1130447 F.2d at 831. The court explained that a man’s reputation among fellow work
ers in today’s complex urban society may well be more significant than his reputation 
among neighbors. Id.; accord, United States v. Straughan,----F .2 d ----- , ---- (8th Cir.
1972); United States v. Augello, 452 F.2d 1135, 1139-40 (2d Cir. 1971). See also United 
States v. Salazar, 425 F.2d 1284 (9th Cir. 1970); Whiting v. United States, 296 F.2d 512, 
517 (1st Cir. 1961); Proposed Federal Rules of Evidence rule 405, Advisory Comm. 
Notes.

United States v. Parker,1126 decided this term, concerned the types of 
character witnesses permitted. Parker’s offer to prove his reputation 
through the testimony of two group supervisors of the IRS, his former 
employer, was denied by the trial judge.1127 The Seventh Circuit re
versed, stating that while the Government’s position was not without 
support,1128 1129 the Supreme Court’s language in Mickelson v. United 
States1126 concerning who may testify as to character was broad enough 
to include employers and fellow employees of the defendant.1130

REAL EVIDENCE

An adequate foundation is a necessary prerequisite for the admission
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of real evidence. The object must be identified by the witness;1131 and 
when the item is not readily identifiable or is readily susceptible of alter
ation, a chain of custody must be established.1132 * For example, records 
of telephone calls are not admissible absent an adequate foundation that 
the defendant made the calls. In United States v. Anthony the Gov
ernment introduced an original telephone bill found on defendant’s per
son and copies of telephone bills for the Anthony residence. These rec
ords showed several long distance calls to the residence of a suspected 
heroin dealer. The court found that there was sufficient collateral proof 
linking defendant to the calls to render the bills admissible.1134 In United 
States v. LococOj11^  however, the Government introduced evidence of 
calls made from a telephone in defendant’s restaurant, but for most of 
the calls no further evidence existed linking defendant to the calls. The 
Ninth Circuit held that, absent such further evidence, it was error to 
admit evidence of the calls.1136

1131 The trial court has broad discretion in determining whether the item is to be 
admitted solely on the basis of testimony that the item is the one in question and is in 
a substantially unchanged condition. See McCormick § 212, at 527. Several decisions 
this past term concerned the admissibility of real evidence on the basis of identification. 
See, e.g., United States v. McFadden, 458 F.2d 440, 441 (6th Cir. 1972); United States v. 
Chapman, 455 F.2d 746, 749 (5th Cir. 1972); United States v. W hite, 454 F.2d 435, 438 
(7th Cir. 1971); Scruggs v. United States, 450 F.2d 359, 361 (8th Cir. 1971).

1132 McCormick § 122, at 527. A chain of custody is established when the path of 
evidence has been traced, assuring a reasonable probability that the evidence has not 
been substantially altered. See, e.g., United States v. McFadden, 458 F.2d 440, 441 (6th 
Cir. 1972); United States v. McDonald, 455 F.2d 1259, 1264 (1st Cir. 1972); United 
States v. De La Rosa, 450 F.2d 1057, 1068-69 (3d Cir. 1971).

1133444 F.2d 484 (9th Cir. 1971).
1134 Id. at 489. The requisite proof found by the court was (1) the presence of 

illegal drugs in defendant’s home, (2) inference of past association of the defendants 
with the drug traffickers to whom the calls in question had been made, (3) defendant’s 
orderly home which, the court said, indicated defendant’s knowledge of the presence 
of drugs, and (4) the presence of the telephone bill on defendant’s person indicating 
knowledge the calls had been placed. Id.

1135 450 F.2d 1196 (9th Cir. 1971), cert, denied, 406 U.S. 945 (1972).
1136 Id. at 1200. The court noted that circumstantial evidence, for instance travel rec

ords or limited access to the telephone, might be used as further evidence linking the 
defendant to the calls. However, as there was evidence on record that others had used 
the telephone, evidence of the calls was held inadmissible. Id. at 1199.

1187 A defendant must waive his right to trial by jury in writing in order to have a 
trial before a judge. Fed. R. Crim. P. 23(a). If the defendant is tried without a jury, 
the court must make a general finding and, if requested, must also make special findings 
of fact. Id. 23(c).

SUFFICIENCY OF THE EVIDENCE

In a criminal trial, it is the duty of the finder of fact, whether jury 
or judge,1137 to determine, on the basis of the evidence presented at trial
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and accumulated experience,1138 whether the Government has proved1139 
every factual element of the crime1140 beyond a reasonable doubt.1141 
The reasonable doubt rule requires at a minimum that the factfinder 
be more firmly convinced of guilt in a criminal case than would be 
necessary in a civil case.1142 Just how much more firmly convinced the 
factfinder must be never has been articulated successfully1143 because 
reasonable doubt describes a degree of belief and not a quantifiable 
point on a scale.1144 Indeed, it is unlikely that the phrase “beyond a 
reasonable doubt” will be improved upon.1145

1138 Holland v. United States, 348 U.S. 121, 140 (1954).
1139 Bryan v. United States, 373 F.2d 403, 407 (5th Cir. 1967); United States v. 

England, 347 F.2d 425, 430 (7th Cir. 1965). Even undisputed facts must be submitted 
to the jury. 373 F.2d at 407; 347 F.2d at 430; cf. United States v. Ferrara, 451 F.2d 91, 
95 (2d Cir. 1971), cert, denied, 405 U.S. 1032 (1972) (nature of facts before the court 
did not require adoption of Bryan and England).

See United States v. Moore, 452 F.2d 569, 573-74 (6th Cir. 1971) (conviction for 
possession of stimulant drug reversed for failure to prove manufacturing defendant did 
not intend to use it personally); United States v. Hysohion, 448 F.2d 343, 347-48 (2d 
Cir. 1971) (convictions for importing and conspiring to sell knowingly imported heroin 
reversed for failure to prove knowledge of importation).

In Einkerton v. United States, the Supreme Court outlined an exception to the rule 
that every element of a crime must be proven as to each defendant applicable to con
spiracy cases. 328 U.S. 640 (1948). Any member of a conspiracy may be convicted 
for each substantive crime committed in its furtherance by any other member of the 
conspiracy, even though he neither participated in, nor had any knowledge of those 
substantive crimes. Id. at 646-48; see United States v. Addonizio, 449 F.2d 100, 102 
(3d Cir. 1971), cert, denied, 404 U.S. 1058 (1972); United States v. Cobb, 446 F.2d 1174, 
1177 (2d Cir.), cert, denied, 404 U.S. 984 (1971).

1141 These requirements stem from the due process clause of the fifth and fourteenth 
amendments. Zw re Winship, 397 U.S. 358, 364 (1970).

1142397 U.S. at 372 (Harlan, J., concurring); McCormick § 341, at 798-99.
1143 5 ^  9 J. W igmore, Evidence § 2497, at 325 (3d ed. 1940); McCormick § 341, at 

799-800.
1144 See McCormick § 339, at 793. Professor McCormick notes that the reasonable 

doubt standard, unlike a “preponderance of the evidence” requirement or a “clear, strong 
and convincing evidence” test, focuses on the jury’s state of mind rather than on the 
evidence itself. Id.

1145 The classic effort to define reasonable doubt was made by Chief Justice Shaw 
in the famous Parkman murder case. “It is that state of the case, which, after the entire 
comparison and consideration of all the evidence leaves the minds of the jurors in that 
condition that they cannot say they feel an abiding conviction, to a moral certainty, 
of the truth of the charge.” Commonwealth v. Webster, 59 Mass. (5 Cush.) 295, 320 
(1850).

Since additional instructions often confuse more than they instruct, there is no 
requirement that a judge further define the reasonable doubt standard. In general, it is 
left to the trial judge’s discretion. Customarily, reasonable doubt is not defined unless 
the jury so requests. McCormick § 341, at 799-800.
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In an appellate review of sufficiency of the evidence, it is firmly 
settled that the court must view the evidence in a light most favorable to 
the Government.1146 The reviewing court must assume that the jury 
found the Government’s witnesses credible,1147 that it resolved every 
evidentiary dispute in favor of the Government,1148 and that it gave the 
Government the benefit of every reasonable inference.1149 An appellate 
court may only determine whether the testimony of the Government’s 
witnesses was, as a matter of law, wholly incredible or insubstantial on its 
face.1150 The resolution of factual issues is strictly in the province of the 
jury.1151

1146 Glasser v. United States, 315 U.S. 60, 80 (1942). As a result, once the Government 
has presented sufficient evidence it has no duty to rebut the evidence offered by the 
defense. United States v. Higginbotham, 451 F.2d 1283, 1285 (8th Cir. 1971).

In addition to the general standards for determining sufficiency of evidence, courts 
have developed rules defining certain classes of evidence as insufficient per se unless 
corroborated. See W ong Sun v. United States, 371 U.S. 471, 488-91 (1963); Carter v. 
United States, 427 F.2d 619, 623 (D.C. Cir. 1970) (rape complainant). See also United 
States v. Davis, 459 F.2d 167, 171 (6th Cir. 1972).

1147 See Hoffa v. United States, 385 U.S. 293, 311, 312 (1966); United States v. Tanner, 
—  F.2d — , —  (7th Cir. 1972).

1148 See United States v. Higginbotham, 451 F.2d 1283 (8th Cir. 1971).
1149 See United States v. McCrae, 459 F.2d 1140 (D.C. Cir. 1972) (per curiam).
H50 United States v. Tanner, —  F .2d ---- (7th Cir. 1972) (appellate review of credi

bility not allowed “absent extraordinary circumstances”); United States v. Micelli, 446 
F.2d 256, 259 (1st Cir. 1971) (weighing testimony of a thief who had previously per
jured himself was for ju ry ). While it has been said that at some point a witness’ qualifi
cations become so questionable as to require a judgment of acquittal, neither former 
perjurers nor accomplices are excluded as a class. See id.; Lyda v. United States, 321 
F.2d 788, 794-95 (9th Cir. 1963).

H5i United States v. McCrae, 459 F.2d 1140 (D.C. Cir. 1972) (per curiam); United* 
States v. Scott, 452 F.2d 660, 662 (9th Cir. 1972); cf. Brotherhood of Carpenters v. 
United States, 330 U.S. 395, 408 (1947) (criminal verdict cannot be directed against 
defendant); United States v. Ragsdale, 438 F.2d 21, 27 (5th Cir.), cert, denied, 403 U.S. 
919 (1971). Also, an appellate court—dealing with only a cold record—is in no position 
to substitute its judgment for that of the jury. See United States v. Birnbaum, 373 F.2d 
250, 256-57 (2d Cir. 1967), cert, denied, 389 U.S. 837 (1968).

1152 Fe d . R. Crim. P. 29; see 8 J. Moore, Federal Practice 51 29.02, at 29-4 (2d ed. 
1965).

H53 The right to an appellate review of sufficiency must be preserved by motion. 
United States v. Garrett, 457 F.2d 1311 (9th Cir. 1972). However, in order to prevent

Although in jury trials the jury is the finder of ultimate fact, the 
Federal Rules of Criminal Procedure provide a mechanism by which 
the courts may exercise some control over the jury’s power to find 
guilt.1152 The defendant may challenge, by motion, the legal sufficiency 
of the evidence at several points in the course of the proceedings.1153
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According to long standing judicial practice, however, if after denial 
of a motion for a judgment of acquittal at the close of the Government’s 
case* * * 1154 the defendant presents evidence on his own behalf, he is held 
to have waived his original motion.1155 Consequently, if the defendant 
does more than cross-examine government witnesses, he normally can
not obtain appellate review of the sufficiency of the Government’s evi
dence unless he interposes a subsequent motion.1156

a manifest miscarriage of justice, courts frequently will review facts absent a motion.
See, e.g., id.; United States v. W right, 427 F.2d 1179 (5th Cir. 1970); Riddle v. United
States, 422 F.2d 1252 (10th Cir. 1970).

1154  A motion for judgment of acquittal may be made after either side has presented 
its evidence or within seven days of the jury’s verdict or jury dismissal without any 
verdict. Fed. R. Crim. P. 29. The court has the discretionary power to grant an acquittal 
as early as after the Government’s opening statement. This will be done only when 
the statement shows that the Government has no cause of action and only after the 
Government has been afforded an opportunity to amend that statement. Rose v. United 
States, 149 F.2d 755, 758 (9th Cir. 1945). This discretionary power exists despite the 
clear language of rule 29, which designates specific times for a judgment of acquittal. 
See United States v. Coppocci, 433 F.2d 155, 158 (1st Cir. 1970); Fed. R. Crim. P. 29. 
Even after the Government has rested, the court may defer consideration of defend
ant’s motion, while allowing the Government to present additional evidence. See 
United States v. Adams, 454 F.2d 1357, 1358-59 (7th Cir. 1972).

11555^ United States v. Killiyan, 456 F.2d 555, 558-59 (8th Cir. 1972); United States 
v. Maffei, 450 F.2d 928, 930 (6th Cir. 1971), cert, denied, 406 U.S. 938 (1972); Comment, 
T he Motion for Acquittal: A  Neglected Safeguard, 70 Yale L.J. 1151, 1152-53 (1961).

1156 United States v. Killiyan, 456 F.2d 555, 558-59 (8th Cir. 1972); United States 
v. Maffei, 450 F.2d 928, 930 (6th Cir. 1971), cert, denied, 406 U.S. 938 (1972). But see 
Cephus v. United States, 324 F.2d 893, 898 (D.C. Cir. 1963) (Wright, J., concurring) 
(waiver doctrine contrary to language of rule 29). The waiver doctrine is not applicable 
to non-jury cases. See United States v. Pitts, 428 F.2d 534, 535 (5th Cir.), cert, denied, 
400 U.S. 910 (1970).

1157 See McGautha v. California, 402 U.S. 182, 215-16 (1971).
H58 See Cephus v. United States, 324 F.2d 893, 896-97 (D.C. Cir. 1963). In going 

forward, the defendant may lay the foundation for otherwise inadmissible government 
evidence or provide corroboration for the Government’s case. United States v. Cal- 
derson, 348 U.S. 160, 164 n.l (1954). Consequently, the waiver doctrine has been subject 
to criticism. See 8 J. Moore, supra note 1152, 51 29.05, at 29-14; Comment, supra note 
1155, at 1160-63.

1159See United States v. Brown, 456 F.2d 293, 294-95 (2d Cir.), cert, denied, 407 U.S. 
910 (1972); 8 J. Moore, supra note 1152, 51 29.05, at 29-13 to -14.

This judicial practice forces the defendant to decide whether or not 
to go forward with his own evidence1157 and tends to relax the Govern
ment’s burden of proving its case.1158 However, judges are hesitant to 
make an irreversible judgment of acquittal and frequently deny or defer 
ruling on a motion at the close of the Government’s case in order to 
hear the defendant’s presentation.1159 While this runs counter to the
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language of rule 29,1160 the possibility of freeing a guilty man will likely 
discourage courts from altering their present practice.1161

1160 Rule 29 provides: “The co u rt. . .  shall order the entry of judgment of acquittal. . .  
if the evidence is insufficient to sustain a conviction.” Fed. R. Crim. P. 29(a). There is 
a split among the circuits, however, as to whether the error warrants reversal. Compare 
United States v. Brown, 456 F.2d 293 (2d Cir.), cert, denied, 407 U.S. 910 (1972) 
•with United States v. Guinn, 454 F.2d 29 (5th Cir.), cert, denied, 407 U.S. 911 (1972) 
and Sullivan v. United States, 414 F.2d 714, 715 (9th Cir. 1969).

The problem of the trial judge’s delay in ruling may be compounded by lack of an 
express standard in rule 29 as to the point at which evidence of guilt is insufficient as 
a matter of law. As a result, courts frequently reach their decisions on sufficiency 
challenges without saying anything more than that the evidence was or was not suffi
cient. See, e.g., Kaminski v. United States, 460 F.2d 996 (5th Cir. 1972); United States 
v. Evans, 447 F.2d 129 (8th Cir. 1971), cert, denied, 404 U.S. 1047 (1972); United States 
v. Fishbein, 446 F.2d 1201 (9th Cir. 1971), cert, denied, 404 U.S. 1019 (1972).

1161 8 J. Moore, supra note 1152, H 29.05, at 29-18, 29-19.
1162 160 F.2d 229 (D.C. Cir. 1947).
1163 Id. at 232; see Glasser v. United States, 315 U.S. 60, 80 (1942).
1164 160 F.2d at 232.
1165 id.
nee See McCormick § 339, at 793.
1167 Several circuits have employed variations of the Curley test. See, e.g., United 

States v. Van Fossen, 460 F.2d 38 (4th Cir. 1972); United States v. McCrae, 459 F.2d 
1140 (D.C. Cir. 1972) (per curiam); United States v. Blair, 456 F.2d 514 (3d Cir. 1972); 
United States v. King, 453 F.2d 9 (1st Cir. 1972); United States v. Augello, 452 F.2d 1135 
(2d Cir. 1971). To provide a more concrete formulation for the district courts, some 
circuits have added the requirement that the evidence be “substantial” or that there be 
“more than mere suspicion of guilt.” See United States v. Butler, —  F.2d —  (10th

Reasonable Doubt Standard—The Curley Rule. The accepted
test for the sufficiency of evidence-whether a reasonable jury might find 
the defendant guilty beyond a reasonable doubt—was articulated by the 
District of Columbia Circuit in Curley v. United States.11™ The court’s 
decision rested on the premise that the jury’s function is to decide factual 
questions, including credibility, and to draw justifiable inferences there
from; the court’s role is restricted to keeping the jurors within the 
broad limits of reasonable decisions.1163 The outer limit for an acceptable 
determination of guilt is that point at which the evidence is so weak that 
a reasonable juror must have a reasonable doubt about the defendant’s 
guilt.1164 In so holding, the court explained that merely because a rea
sonable juror might have a reasonable doubt, it does not necessarily 
follow that he will in fact have a reasonable doubt.1165 The reasonable 
doubt concept is not mathematical; it is defined in terms of the jury’s 
state of mind—its belief in the guilt of a defendant.1166 Thus defined, 
it is apparent why the issue focuses on whether a jury might find guilt 
beyond a reasonable doubt rather than whether a jury reasonably might 
find innocence.1167
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Circumstantial Evidence Standard. Despite negative comment
by the Supreme Court,* * * * * * 1168 several circuits still adhere to the position 
that, in cases involving circumstantial evidence,1169 if the reviewing 
court is not satisfied that the evidence is inconsistent with every reason
able hypothesis except that of the defendant’s guilt, it must reverse 
for insufficiency of evidence.1170 This standard, the circumstantial evi
dence rule, focuses on matters other than the jury’s state of mind. Thus 
it substitutes a logical measure for the unquantifiable degree of belief 
required by the reasonable doubt standard.1171 The standard also tends 
to substitute the court’s judgment for that of the jury since it implies 
that the trial judge must be convinced of guilt before he may submit 
a case to the jury.1172

Cir. 1971); United States v. R eed,---- F .2d ----- (8th Cir. 1971). However, several circuits
also employed other standards. See, e.g., United States v. K e lto n ,----F.2d —  (8th
Cir. 1972) (circumstantial evidence test); United States v. Coblentz, 453 F.2d 503, 506
(2d Cir.), cert, denied, 406 U.S. 917 (1972) (substituted evidence test); United
States v. Bullock, 451 F.2d 884, 891 (5th Cir. 1971) (circumstantial evidence test); United
States v. Bessesen, 445 F.2d 463, 471 (7th Cir.), cert, denied, 404 U.S. 984 (1971).

1168 See Holland v. United States, 348 U.S. 121, 139-40 (1954). Several appellate courts 
have read Holland as banning use of the circumstantial evidence test and have adopted 
the Curley test in its place. See, e.g., United States v. Warner, 441 F.2d 821, 825 (5th 
Cir.), cert, denied, 404 U.S. 829 (1971); United States v. Hemrick, 293 F.2d 468, 470 
(4th Cir. 1961); United States v. Allard, 240 F.2d 840, 841 (3d Cir. 1957).

1169 Evidence is generally classified as real, testimonial, or circumstantial. Real or 
demonstrative evidence is physical evidence available for the jury’s inspection. 
McCormick § 212, at 524; 1 J. W igmore, Evidence § 24, at 396-98 (3d ed. 1940). Testi
monial or direct evidence involves a witness’ assertion of the fact to be proved. The 
jury need only determine that the witness is credible in order to decide the ultimate 
issue. See id. § 25, at 398-99. Circumstantial evidence is testimony as to a fact other 
than the ultimate one. It requires an intervening inference between the acceptance of 
the witness’ factual assertion and the conclusion that a defendant is guilty. See id. at 
400-01.

11̂ 0 United States v. Bullock, 451 F.2d 884, 891 (5th Cir. 1971); cf. United States v. 
K elton,----F .2 d ----- (8th Cir. 1971) (where evidence is equally strong so as to support
innocence as well as guilt the court must acquit); United States v. Powell, 453 F.2d 885 
(6th Cir. 1972) (per curiam) (need not negate every unlikely but possible hypothesis 
of innocence). See also Note, Rules of Proof Employed by Federal Appellate Courts 
in Reviewing Criminal Convictions, 38 G eo. L.J. 285 (1950).

Some Fifth Circuit panels have modified this standard in order to comply with the 
Holland warning. See United States v. Warner, 441 F.2d 821, 825 (5th Cir.), cert, denied, 
404 U.S. 829 (1971). As modified, the rule provides that “in circumstantial evidence 
cases, our inquiry is whether the jury might reasonably deduce from the evidence in
ferences which exclude every reasonable hypothesis but that of guilt.” United States 
v. W illoz ,----F .2d ----- , ---- (5th Cir. 1971); see United States v. Pentado, 463 F.2d 355
(5th Cir. 1972).

1171 See note 1167 supra and accompanying text.
1172See W . LaFave & A. Scott, Criminal Law § 8, at 55 (1972). The Fifth Circuit 

decision in United States v. Bullock is typical of the process utilized by a court in 
applying this standard. 451 F.2d 884 (5th Cir. 1971).

The record of reversal in cases employing the circumstantial evidence standard high-
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Substantial Evidence Rule. A third standard for reviewing suf
ficiency of evidence—the substantial evidence test—appears to be losing 
favor, even in the Second Circuit with which it was long identified.1178 
Based on the assumption that the reasonable doubt rule is not a rule 
of evidence but a caution to the jury,* * * * * * * 1173 1174 this test merely requires that 
there be enough evidence to support a rational finding.1175 In theory, 
this is identical to the standard employed in civil cases.1176 The rule, 
however, has been criticized in recent years as being too lax,1177 * 1179 1180 1181 and the 
Second Circuit has begun to depart from it.1178 Although the Second 
Circuit reaffirmed use of the substantial evidence rule earlier this year 
in United States v. Coblentz,1112 it seems only a matter of time before 
it adopts the Curley rule.1180

lights the weak nature of a conviction based solely on circumstantial evidence and the
increased burden of proof that this standard places on the Government. See United
States v. Jensen, 462 F.2d 763 (8th Cir. 1972); United States v. Wages, ----  F .2 d ----
(6th Cir. 1972); United States v. LaRose, 459 F.2d 361 (6th Cir. 1972); Powell v. United
States, 453 F.2d 885 (6th Cir. 1972); United States v. Barcley, 452 F.2d 930 (8th Cir.
1971); United States v. Bullock, 451 F.2d 884 (5th Cir. 1971); Bradley v. United States,
447 F.2d 264 (8th Cir. 1971), vacated as moot, 404 U.S. 567 (1972).

1173 8 J. Moore, supra note 1152, fl 29.06, at 29-24 to -28. The rule was first
formulated by Judge Learned Hand in United States v. Feinberg. 140 F.2d 592, 594 (2d 
Cir.), cert, denied, 322 U.S. 726 (1944).

1174United States v. Valenti, 134 F.2d 362, 364 (2d Cir.), cert, denied, 319 U.S. 
761 (1943).

1175 United States v. Sherman, 171 F.2d 619, 621 (2d Cir. 1948), cert, denied, 337 U.S. 
931 (1949).

1176 Id.
1177 See United States v. Melillo, 275 F. Supp. 314, 316-20 (E.D.N.Y. 1967); W . LaFave 

& A. Scott, Criminal Law § 8, at 55 (1972); Goldstein, The State and the Accused: 
Balance of Advantage in Criminal Procedure, 60 Yale L.J. 1149, 1152-72 (1960).

U78See United States v. Glasser, 443 F.2d 994, 1006-07 (2d Cir.), cert, denied, 404 U.S. 
g54 (1971); United States v. Melillo, 275 F. Supp. 314 (E.D.N.Y. 1967).

1179 453 F.2d 503, 506 (2d Cir.), cert, denied, 406 U.S. 917 (1972).
1180 The Second Circuit decisions which have rejected the substantial evidence standard 

have adopted the Curley rule. See note 1178 supra.
1181 Proposed Federal Rules of Evidence rule 801(c). Rule 801(a) defines a “state

ment” for purposes of the definition of “hearsay” as either “ (1) an oral or written 
assertion or (2) non-verbal conduct of a person, if it is intended by him as an assertion.” 
This definition, combined with the hearsay definition, means that a non-assertive verbal 
expression presents no hearsay danger. W ithout some assertion of fact, belief, or ob
servation, there is no danger of untruthfulness and thus nothing which would warrant

HEARSAY

Hearsay, according to the brief definition given in the Proposed Fed
eral Rules of Evidence, is “a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in evidence to 
prove the truth of the matter asserted.” 1181 Depending upon their use
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in court, out-of-court statements may or may not be considered hear
say.* * * * * * 1182 If hearsay, the statement may not be introduced unless it falls 
under a recognized exception to the hearsay rule.1183 The crucial dis
tinction between hearsay and non-hearsay uses of out-of-court state
ments is based upon the purpose for which the declaration is intro
duced.1184 A statement is not considered hearsay when it is introduced 
merely to prove that it was made1185 either because the very making of 
the statement is significant1186 or because the making of the statement 
circumstantially suggests a relevant fact.1187 Under the general rule, if

cross-examination of the declarant. See McCormick § 246, at 585. Through the second
part of the definition of a “statement,” the authors of rule 801 attempt to solve the
difficult problems which arise when non-verbal conduct may be viewed by an observer
as an expression of the actor’s beliefs. The proposed solution makes the actor’s inten
tion controlling. See Proposed Federal Rules of Evidence rule 801(a), Advisory Comm.
Notes. See also McCormick § 250, at 596-600.

1182  Rule 801 defines admissions by a party opponent as nonhearsay. Proposed Federal
Rules of Evidence rule 801(d)(2). The Proposed Federal Rules of Evidence also con
sider certain classes of prior out-of-court statements of a witness to be other than 
hearsay, and thus substantively admissible without the use of an exception under cir
cumstances specified in rule 801(d). Most notably, this would permit prior inconsistent 
statements to be used substantively. Id. rule 801(d)(1). Recent federal decisions have 
treated the out-of-court statements of a witness present at trial as non-hearsay. See 
United States v. Ellis, 461 F.2d 962 (2d Cir. 1972); cf. United States v. F ralix ,----F.2d
---- , —  (5th Cir. 1972). But see United States v. Neal, 452 F.2d 1085, 1086 (10th Cir. 
1971). See generally McCormick § 39, at 249, 251.

1183 Proposed Federal Rules of Evidence art. VIII; id. rule 802. The Proposed 
Federal Rules of Evidence delineate some 28 categories of exceptions, 23 of which do 
not require the declarant’s unavailability. See id. rules 803, 804.

Under some circumstances, hearsay may be admitted to “cure” the erroneous admis
sion of other hearsay. See United States v. Thompson, 465 F.2d 583 (D.C. Cir. 1972) 
(testimony admitted to rebut hearsay-based implications); United States v. Winston, 
447 F.2d 1236, 1240 (D.C. Cir. 1971); United States v. Lev, 276 F.2d 605, 608 (2d Cir.), 
cert, denied, 363 U.S. 812 (1960) (hearsay admitted to “round out” incomplete quotes 
placed in evidence by defendant).

See McCormick § 246, at 585-86; id. § 249, at 588-91.
1185 in  these situations, the credibility of the declarant is not at issue. When the fact

finder only wants to know whether the statement was made, any witness to the declara
tion is competent to testify. The witness merely testifies to his observation of a verbal 
act. The quality of his observation and his sincerity are subject to cross-examination. 
See McCormick 246, 249.

1186 See United States v. Lewis, 447 F.2d 134, 136-37, 142 (2d Cir. 1971). See generally 
6 J. W igmore, Evidence §§ 1772-86 (3d ed. 1940).

1187 See, e.g., United States v. Barone, 458 F.2d 1027, 1029 (3d Cir. 1972) (use as 
circumstantial evidence to show witness’ state of mind); United States v. Rodríguez, 
452 F.2d 1146, 1147-48 (9th Cir. 1972) (prior consistent statement as evidence of credi
bility in face of charge of recent fabrication); United States v. Chason, 451 F.2d 301, 
304-05 (2d Cir. 1971), cert, denied, 405 U.S. 1016 (1972) (declarant’s statements as cir
cumstantial evidence of listener’s state of mind). But see United States v. D’Anna, 
450 F.2d 1201, 1204-05 (2d Cir. 1971) (defendant’s mother’s statements not admitted to 
prove defendant’s state of mind).
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the statement is introduced for a limited purpose, no factual assertion 
contained therein is to be considered as substantive evidence.1188 If, 
however, the declaration is relevant primarily as proving the truth of 
its contents, the statement is hearsay and, if it is admissible at all, it is 
received as substantive evidence.1189

In United States v. De Masi,11Q0 the Government introduced, over ob
jection, a statement made by a deceased non-conspirator to two victims 
of an extortion conspiracy. The declarant had told them that they “could 
expect to be visited by a group of well known racket men . . . 1191

The Government contended that the statement was admissible as circum
stantial evidence of the conspiracy’s existence.1192 However, the Second 
Circuit ruled that the declaration was hearsay, being nothing more than 
a statement that “X told me that ‘some well known racket men’ are 
coming.” 1193 Since the Government did not pursue the theory that the 
declaration was circumstantial evidence of the victims’ state of mind, 
the court did not rule on this point.1194 However, if the Government 
had advanced that theory, the statement’s truth would be irrelevant, 
since the matter sought to be proved by the introduction of the state
ment would be what the listener believed to be true.1195 Under this 
theory, the declaration would be non-hearsay.1196

Co-conspirator Exception. A hearsay exception frequently dis
cussed by federal appellate courts during the past year was the co
conspirator exception.1197 The amount of appellate attention given to

1188 See notes 1184-1185 supra and accompanying text. If introduced for such a
limited purpose, the statement should be accompanied by a limiting instruction which 
describes the range of its proper evidentiary uses. See United States v. B artlett,----F.2d
— ,  (8th Cir. 1971); McCormick § 59, at 136.

1189 See notes 1182-1183 supra and accompanying text.
1190 445 F.2d 251 (2d Cir.), cert, denied, 404 U.S. 882 (1971).
1191 Id. at 252.
1192 Id. at 256.
1193 Id. at 257. Since the declarant was not a conspirator, even if the statement to the 

declarant was made by a conspirator in circumstances which would bring it within the 
co-conspirator exception, the declarant’s own statement was hearsay. Thus, one level 
of the double hearsay was satisfied, but not both. See McCormick § 246, at 585-86.

1194 See 445 F.2d at 257.
1195 See McCormick § 249, at 588-96. Use of an out-of-court statement as circum

stantial evidence of a listener’s state of mind should be distinguished from statements 
evidencing the declarant’s state of mind. Compare Carbo v. United States, 314 F.2d 718, 
740 (9th Cir. 1963) with United States v. Hardy, 451 F.2d 905, 907 (3d Cir. 1971).

1196 See McCormick § 249, at 590-91.
H97 A defendant’s out-of-court admissions to a witness are generally admissible against 

him, either as an exception to the hearsay rule or as non-hearsay. See McCormick § 262, 
at 628-30; Proposed Federal Rules of Evidence rule 801 (d) (2) (i). The co-conspirator ex
ception makes such statements, and those of non-defendant co-conspirators, admissible
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this exception probably derives not only from the frequency of the con
spiracy charge, but also from the “elastic, sprawling and pervasive” char
acter of the charge.* * * * * * 1198 In general, for a hearsay statement to be ad
mitted against an alleged co-conspirator under this exception, the trial 
judge must make a preliminary finding 1) that a conspiracy existed,1199 
2) that it involved both the declarant and the defendant against whom 
the statement is to be used,1200 3) that the statement was made in further
ance of the object of the conspiracy,1201 and 4) that the conspiracy had 
not terminated before the statement was made.1202

against all other members of the conspiracy. See United States v. Cerone, 452 F.2d 274,
283-84 (7th Cir. 1971). See generally McCormick § 267, at 645-46; Davenport, The Con
frontation Clause and the Co-Conspirator Exception in Criminal Prosecutions: A  Func
tional Analysis, 85 H arv. L. Rev. 1378, 1379-91 (1972); Levie, Hearsay and Conspiracy: A
Reexamination of the Co-Conspirators’ Exception to the Hearsay Rule, 52 Mich. L. Rev.
1159 (1954).

119 8  Krulewitch v. United States, 336 U.S. 440, 445-46 (1949) (Jackson, J., con
curring); see Levie, supra note 1197, at 1159-60. It is Levie’s contention that broad
ening of the substantive law of conspiracy could not have occurred without a weaken
ing of the hearsay rule. Id. at 1161.

The application of the co-conspirator exception is not confined to cases charging 
conspiracy, but is applicable to accomplice testimony in cases where, even though no 
conspiracy is charged, there is sufficient evidence to prove independently a common 
illegal plan or conspiracy. See United States v. Heard, ----  F .2 d ---- (4th Cir. 1972);
United States v. Messina, 388 F.2d 393, 394-95 (2d Cir.), cert, denied, 390 U.S. 1026 
(1968); Mares v. United States, 383 F.2d 805, 809-10 (10th Cir. 1967).

1199 United States v. Glasser, 315 U.S. 60, 75 (1942).
1200 The declarant and the defendant need not have been members of the conspiracy 

at the same time. A statement which meets the exception’s requirements for admission 
against co-conspirators may be used against persons who were members of the con
spiracy at the same time the statement was made or subsequently—newcomers to the 
conspiracy are chargeable with the prior statements of co-conspirators. See United 
States v. United States Gypsum Co., 333 U.S. 364, 393 (1948); United States v. Santos, 
385 F.2d 43, 45-46 (7th Cir. 1967), cert, denied, 390 U.S. 954 (1968). But if a particular 
defendant renounces his membership in the conspiracy before a statement is made, 
it may not be used against the defendant. See Developments in the Law—Criminal 
Conspiracy, 72 H arv. L. Rev. 920, 986-87 (1959).

12015^ W ong Sun v. United States, 371 U.S. 471, 490-91 (1963); Lutwak v. United 
States, 344 U.S. 604, 617-18 (1953) (non-assertive acts following the termination of a 
conspiracy are admissible to prove conspiracy’s existence); United States v. Cafaro, 
455 F.2d 323, 326 (2d Cir. 1972). See also Proposed Federal Rules of Evidence rule 
801(d) (2) (v); Davenport, supra note 1187, at 1385.

1202 Krulewitch v. United States, 336 U.S. 440, 445-46 (1949).
1203 ^.g., United States v. Glasser, 315 U.S. 60, 74 (1942) (independent proof of 

conspiracy required); United States v. Spanos, 462 F.2d 1012 (9th Cir. 1972) (inde
pendent evidence must support prima facie finding of conspiracy); United States v.

The existence of the conspiracy and its membership must be estab
lished through independent proof—evidence other than the statements 
to be admitted under the exception.1203 Since the declarant’s statements
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are admissible against alleged co-conspirators only if all have conspired, 
the independent evidence foundation is required to prevent the hearsay 
from lifting “itself by its own bootstraps to the level of competent 
evidence.” * * * * 1204 While this requirement is logically essential to the ex
ception, its efficacy as a protection from inadmissible hearsay has been 
weakened by the practice of admitting hearsay on a conditional basis 
before the conspiracy has been established by independent evidence—a 
practice approved this term by the Ninth Circuit in United States v. 
Castanon.1205

Cafaro, 455 F.2d 323, 326 (2d Cir. 1972) (conspiracy must be established by a “fair
preponderence” of the independent evidence); United States v. Cerone, 452 F.2d 274,
282-83 (7th Cir. 1971); Levie, supra note 1197, at 1176-78. But see Davenport, supra note
1197, at 1388-90.

1204 Glasser v. United States, 315 U.S. 60, 75 (1942).
1205453 F.2d 932, 933-34 (9th Cir. 1972). This practice has several ramifications. In 

a joint trial, the statement of a co-defendant may be introduced with an admission until 
an independent foundation for the conspiracy is established. If the foundation is not 
established, the statement is either stricken or remains limited in its applicability. See 
id. Once in evidence, however, it is doubtful that even the most able judge can com
partmentalize the statements when he assesses the sufficiency of the foundation. In 
addition, when the court does order the evidence stricken or its use limited, it is 
doubtful that a jury can or will heed the instruction. See Davenport, supra note 1197, 
at 1388-89.

1206452 F.2d 274 (7th Cir. 1971), cert. denied, 405 U.S. 964 (1972).
1207 Id. at 283-84.
1208 Id. at 284.

In United States v. Cerone,1206 the Seventh Circuit faced a difficult 
independent proof challenge which brought the court up to, if not be
yond, the brink of the bootstrapping danger. The defendants asserted 
that without an informer’s testimony concerning out-of-court declara
tions made by alleged co-conspirators there would not have been suf
ficient evidence to satisfy the foundation requirement for introduction 
of the hearsay. They contended that those statements were hearsay and 
could not constitute the independent evidence necessary to establish a 
conspiracy’s existence. The Seventh Circuit held that many of the 
statements, being admissions, could be admitted into evidence against 
each declarant.1207 Reasoning from this conclusion, the court stated 
that “such admissions may quite properly constitute corroborative evi
dence sufficient to justify the admission of a co-conspirator’s hearsay 
declarations.” 1208 No effort was made to explain this holding. The 
court could have merely said that a defendant may be linked to an in
dependently established conspiracy by his own admissions, and that the 
statements of another conspirator, whose membership had been estab
lished independently, may then be used against the defendant under the
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co-conspirator exception.1209 However, if the court meant to indicate 
that the conspiracy’s existence, or the membership of a particular de
fendant, could be established solely by another defendant’s admission, 
then the statements would create their own foundation for admissibility, 
in apparent contravention of the Supreme Court’s view in Glasser v. 
United States.1210

The crucial facts which the trial judge must find as a foundation 
before admitting a co-conspirator’s out-of-court declarations against 
other alleged members of the conspiracy are the elements of the crime 
itself.1211 In assessing these facts for foundation purposes, appellate 
courts do not require the trial judge to duplicate the jury’s function 
prior to admitting hearsay under the exception, that is, finding guilt be
yond a reasonable doubt.1212 However, the circuits are in conflict as 
to whether the trial judge must find sufficient evidence to warrant sub
mission of the conspiracy issue to the jury before he may admit the 
hearsay, or whether the hearsay may be admitted at a lower threshold 
of independent proof.1213 Although different standards have been set, 
no court has defined effectively the precise quantum of independent 
evidence which must be presented before the co-conspirator exception 
applies.1214 The least complicated standard would allow an appellate 
court merely to inquire whether the trial judge was reasonable in his 
determination that a conspiracy existed, and that the declarant and de
fendant were members.1215 However, under pressure from both the

1209 The admissions through which a declarant is connected to a conspiracy are 
admissible as to him without reference to the co-conspirator exception. Thus, the 
independent evidence safeguard is inapplicable. See note 1197 supra.

1210 315 U.S. 60, 74-75 (1942).
1211 See United States v. Geaney, 417 F.2d 1116, 1120 (2d Cir. 1969), cert, denied, 

397 U.S. 1028 (1970).
1212 Carbo v. United States, 314 F.2d 718, 737 (9th Cir. 1963). Similarly, federal 

courts have rejected any requirement of instructing the jury to use the conspirator’s 
hearsay statements against other conspirators only after they have found the conspirators 
guilty beyond a reasonable doubt. Id.; United States v. Dennis, 183 F.2d 201, 231 
(2d Cir. 1950), aff'd, 341 U.S. 494 (1951). However, the Fifth, Seventh, and Tenth 
Circuits have approved the practice of leaving determination of the existence of the 
conspiracy entirely to the jury, a practice which the Second and Ninth Circuits have 
rejected. Compare Lowther v. United States, 455 F.2d 657, 664-65 (10th Cir. 1972) 
and United States v. Cerone, 452 F.2d 274, 282-83 (7th Cir. 1971) and Rider v. United 
States, 391 F.2d 260 (5th Cir. 1968) with  United States v. Geaney, 417 F.2d 1116, 1120 
(2d Cir. 1969), cert, denied, 391 U.S. 1028 (1970) and Carbo v. United States, 314 F.2d 
718, 737 (9th Cir. 1963).

1213 Compare United States v. Cafaro, 455 F.2d 323, 326 (2d Cir. 1972) with United 
States v. Spanos, 462 F.2d 1012 (9th Cir. 1972) and Carbo v. United States, 314 F.2d 
718, 737 (9th Cir. 1963).

1214See United States v. Geaney, 417 F.2d 1116, 1119-20 (2d Cir. 1969), cert, denied, 
397 U.S. 1028 (1970).

1215 See id. at 1120.
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Government and defendants, courts have attempted to define further 
the appropriate standard.1216

Although it is agreed that the Government need not present enough 
proof to convict, there are two views as to what quantum of independent 
evidence is necessary before the hearsay declarations may be admitted. 
The two views are connected closely with two of the possible standards 
for reviewing the sufficiency of evidence for conviction—the substantial 
evidence test1217 and the reasonable doubt standard.1218 Under both 
views, courts employ a standard which requires slightly less evidence 
than that which is necessary to convict.

In the Second Circuit, where submission of the charge to the jury has 
traditionally required substantial evidence,1219 the independent evidence 
must establish the conspiracy and the necessary membership by a ‘‘fair 
preponderance” in order to apply the co-conspirator exception.1220 This 
standard requires the Government to make “a showing of a likelihood 
of an illicit association between the declarant and the defendant. . . .  ” 1221

By contrast, the Ninth Circuit, which applies the reasonable doubt 
standard1222 to motions for verdicts of acquittal, holds that the Govern
ment must make out a prima facie case.1223 This is the same standard that 
the Second Circuit employs for submission of the case to the jury, that 
is, enough evidence to permit a reasonable man to conclude, although 
perhaps not beyond a reasonable doubt, that the declarant and defendant 
conspired together.1224 If, as in United States v. Spanos,1225 there is not 
enough independent evidence to support a finding that the declarant and 
the petitioner illegally conspired together, then a conviction dependent 
upon the co-conspirator’s extra-judicial statements must be reversed.1226

As a result of the difference between the amount of proof necessary to 
admit an alleged co-conspirator’s statements and the quantum necessary 
to send the conspiracy issue to the jury, statements made by an alleged 
conspirator may be introduced under the co-conspirator exception and

1216 See Levie, supra note 1197, at 1166.
1217 See notes 1173-1180 supra and accom panying text.
1218 See notes 1162-1167 supra and accom panying text.
1219 United States v. Feinberg, 140 F.2d 592, 594 (2d Cir. 1944).
1220 United States v. Cafaro, 455 F.2d 323, 326 (2d Cir. 1972); U nited States v.

Calabro, 449 F.2d 885, 889 (2d Cir. 1971); U nited States v. Geaney, 417 F.2d 1116, 1120 
(2d Cir. 1969), cert, denied, 397 U.S. 1028 (1970). . . . .

1221417 F.2d at 1119.
1222 See United States v. Nelson, 419 F.2d 1237, 1242 (9th Cir. 1969).
1223 Carbo v. United States, 314 F.2d 718, 737 (9th Cir. 1963); see U nited States v. 

Santos, 385 F.2d 43, 44 (7th Cir. 1967), cert, denied, 390 U.S. 954 (1968).
1224 See United States v. Feinberg, 140 F.2d 592, 594 (2d Cir. 1944).
1225 462 F.2d 1012 (9th Cir. 1972).
1226 See id. at 1014.
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used by a jury even though the judge later finds the evidence insufficient 
to send the conspiracy count against the declarant to the jury. Thus, in 
United States v. Cafaro,1221 the court found that statements made by an 
alleged co-conspirator were properly admitted against another defend
ant despite dismissal of the charges against the declarant.1228 Similarly, 
the exception applies to statements of unindicted co-conspirators.1229

United States v. Williamson1236 presented an unusual conspiracy mem
bership question. At a joint trial for conspiracy and substantive viola
tions of alcohol revenue laws, the trial judge permitted the Government 
to elicit testimony from an FBI agent concerning reports made to him 
by an undercover agent who had “participated” in the alleged con
spiracy.1231 On appeal, the Fifth Circuit held that the statements were 
improperly admitted noting that the undercover agent was an infiltra
tor, not a conspirator.1232 The court further held that the agent had 
made his statements in furtherance of the Government’s designs, not 
to promote the object of the conspiracy.1233

This requirement that the trial court find that the declarant’s hearsay 
statements were made in furtherance of the conspiracy1234 may be losing 
its vitality. The Tenth Circuit, perhaps foreshadowing a trend,1235 
has tacitly eliminated this requirement. In 1966, in Beckwith v. United 
States,1236 a Tenth Circuit panel required a showing of furtherance. 
However, in Lowther v. United States,1231 decided this term, a different 
panel, while citing Beckwith, omitted the furtherance requirement and 
held that “the general rule is that where two or more people have 
schemed to commit a criminal offense, everything done or said by one 
of them during the scheme may be admitted in evidence against the

1227 445 F.2d 323 (2d Cir. 1972).
1228 Id. at 326-27; cj. U nited States v. Lev, 276 F.2d 605, 608 (2d Cir. 1960), cert, 

dented, 363 U.S. 812 (1960) (declarants, although not members, acted under a con
spirator’s orders and therefore w ere agents of conspiracy).

1229 See U nited States v. Schroeder, 443 F.2d 846, 850 (8th Cir. 1970), cert, denied, 401 
U.S. 943 (1971).

1230 450 F.2d 585 (5th Cir. 1971), cert, denied, 405 U.S. 1026 (1972).
1231 Id. at 588-89.
1232Id. at 590-91; see U nited States v. Morello, 250 F.2d 631, 634 (2d Cir. 1957). But 

see U nited States v. Cerone, 452 F.2d 274, 282 (7th Cir. 1971), cert, denied, 405 U.S. 
9(54 (1972). H ow ever, since the testifying undercover agent was available for cross- 
examination the court held tha t the erro r was not prejudicial. 450 F.2d at 591-92.

1233 450 F.2d at 590-91.
1234 See note 1201 supra and accompanying text.
1235 See Levie, supra note 1197, at 1167-70. See also Davenport, supra note 1197, at 

1385.
1236 367 F.2d 458, 459 (10th Cir. 1966).
1237 455 F.2d 657 (10th Cir. 1972).
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others.” 1238 This position is similar to the one adopted by the Model 
Code of Evidence1230 and the Uniform Rules of Evidence1240 but it 
runs counter to the Supreme Court’s statement of the rule1241 and the 
Proposed Federal Rules of Evidence1242

A final requirement, closely related to the furtherance rule, is that 
the hearsay statement must have been made during the life of the con
spiracy-after its formation, and before the realization of the substantive 
object for which the conspiracy was formed.1243 Under clear rulings of 
the Supreme Court, once the object of the conspiracy has been achieved, 
the conspiracy ends for purposes of the co-conspirator exception.1244 
Statements cannot be admitted under the theory that the conspiracy ex
tends into the phase of concealment.1245 In United States v. Fischetti1240 
the evidence at trial had included statements made to an extortion vic
tim more than a month after the last extorted payment had been paid.1247 
The Fifth Circuit held that the out-of-court statements—that the vic
tim of the extortion should plead his fifth amendment right to silence 
when questioned by the grand jury—were made during the conceal
ment phase and, therefore, should not have been admitted into evi
dence.1248 While the court in Fischetti properly recognized the end 
of the conspiracy, courts are not always so rigorous.1249 In Cox v. 
United States1250 a Tenth Circuit panel circumvented the limits of the 
co-conspirator exception as expressed by the Supreme Court to invoke

1238 Id. at 655.
1239 Model Code of Evidence rule 508 (1942).
1240 U niform Rules of Evidence rule 63 (9) (b) (1953). It has been noted that the 

Model Code of Evidence and the Uniform Rules of Evidence dropped the furtherance 
requirement in recognition of the fact that most courts do not apply it faithfully. 
Developments in the Lavo—Criminal Conspiracy, 72 H arv. L. Rev. 920, 986 (1959).

1241 See Wong Sun v. United States, 371 U.S. 471, 490-91 (1963). Dutton v. Evans, 
however, may represent a change in the Court’s position. 400 U.S. 74, 81-83 (1970). See 
also notes 1271-1275 infra and accompanying text.

1242 Proposed Federal Rules of Evidence rule 801 (d) (2) (v).
1243 W ong Sun v. United States, 371 U.S. 471, 490 (1963); Krulewitch v. United 

States, 336 U.S. 440, 443-45 (1949); Fiswick v. United States, 329 U.S. 211, 217 (1946).
1244 See note 1243 supra.
1245 See Krulewitch v. United States, 336 U.S. 440, 441 (1949). But see United States v. 

Colasurdo, 453 F.2d 585 (2d Cir. 1971), cert, denied, 406 U.S. 917 (1972).
1246 450 F.2d 34 (5th Cir. 1971), cert, denied, 405 U.S. 1016 (1972).
1247 Id. at 38.
1248 Id. at 41.
1249See United States v. Heard, —  F .2d ---- (4th Cir. 1972) (per curiam). In Heard,

the defendants were charged with theft and interstate transportation of a machine gun. 
The Fourth Circuit approved the admission of a statement made in the course of a 
search for the weapon, but after the theft and transportation, that the gun in question 
was stolen. Id. at — .

1250449F.2d 679 (10th Cir. 1971).
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a highly elastic res gestae or “words as acts” theory,1251 allowing the 
admission of a wiretapped telephone conversation which occurred during 
the evening following the robbery.1252 The court thus extended concert 
of action, which is the basis for the admission of conspirator’s state
ments, beyond the stated object of the conspiracy.1253 As used in Cox, 
the res gestae theory seems to be a clear subversion of the Supreme 
Court’s holding in Kruleicitch v. United States.125*

Past Recollection Recorded. Another exception to the hearsay
rule is that, under certain circumstances, an observer-witness who no 
longer recalls the event about which he is to testify may testify from 
documents written at the time of the event, even though the documents 
were written by a third party.1255 In United States v. Booz,1256 the 
Third Circuit permitted an FBI agent to “refresh his recollection” from 
a report which he had prepared four years before and use it to testify 
on information another witness had given him. The witness had pre
viously testified that he had no recollection of the information.1257

The court of appeals, having reversed on other grounds, addressed 
itself to the problem of admissibility in order to simplify the retrial.1258 
The court stated that if the observer-witness’ memory had been re
freshed by the report, he could have testified.1259 If the observer-wit-

1251 id. at 688.
1252 Id.
1253 Id. See also Mares v. United States, 383 F.2d 805 (10th Cir. 1967) (statements 

by defendant the day after bank robbery concerning efforts to conceal guilt admissible 
against both defendants).

1254 336 U.S. 440 (1949). See also Lutwak v. United States, 334 U.S. 604, 615-20 (1953) 
(distinguishing non-assertive conduct after completion of the conspiracy from declara
tions, approving use only of former under the co-conspirator exception); Davenport, 
supra note 1197, at 1385.

1255 McCormick §§ 301, 303. See also Proposed Federal Rules of Evidence rule 
803(5).

1256 451 F.2d 719 (3d Cir. 1971).
1257 Id. at 722, 724.
1258 Id.
1259 Id. at 725. W here a witness’ recollection is in fact refreshed by a writing, photo

graph, or statement, there can be no objection to his testimony; there is no hearsay 
problem because, like any other witness, he speaks from present memory. The item 
used to stimulate the memory need not be authenticated. However, if the witness’ 
memory is refreshed, the item used to refresh cannot go to the jury, unless the opponent 
of the testimony so desires. Id. W hether a witness will be permitted to refresh his 
memory is within the discretion of the trial court. See, e.g., United States v. Cranson, 
453 F.2d 123, 124 (4th Cir. 1971), cert. denied, 406 U.S. 909 (1972) (refreshing recollec
tion with prior statement); Williams v. United States, 365 F.2d 21, 22 (7th Cir.), cert, 
denied, 385 U.S. 981 (1966) (writing used to refresh memory); Thomas v. United 
States, 227 F.2d 667, 671 (9th Cir.), cert, denied, 350 U.S. 911 (1955) (oral statement
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ness’ memory was not revived, he could have testified from the con
tents of the report itself, once its identity and accuracy had been veri
fied.* * * 1260 Since the observer-declarant had not read the report at the time 
of its making, and since he did not have any present memory of the 
license number, the court resolved the problem by adopting a “coopera
tive report” version of the “past recollection recorded” exception.1261 
Under this ruling, the license number could be introduced into evidence 
even though neither the observer-declarant nor the agent had a present 
memory of the number, provided that the observer-declarant testified 
that he accurately related his then fresh memory to the recorder, who, 
in turn, testified that he accurately transcribed the numbers given him.1262

used to refresh). See generally, 3 J. W igmore, Evidence §§ 758-65 (J. Chadbourn ed.
1970); Morgan, The Relation Between Hearsay and Preserved Memory, 40 H arv. L.
Rev. 712, 717-20 (1927). ’ ‘ ’

1260 451 F.2d at 724-25; see Proposed Federal R ules of Evidence 803(5). See generally 
United States v. Kelly, 349 F.2d 720 (2d Cir. 1965), cert, denied, 384 U.S. 947 (1966); 
McCormick §§ 299-303.

1261 451 F.2d at 725; see Swart v. United States, 394 F.2d 5, 6 (9th Cir. 1968) (per 
curiam) (police reports admitted after observer and recorder testified to their accuracy 
when written, although neither could remember contents at trial).

1262451 F.2d at 725. Wigmore explains that a witness whose present memory is im
perfect may testify to the correctness of his prior recording or previous relating of his 
then fresh memory on the basis of either a present memory of consciously trying to be 
correct in the past or a habit of recording such information accurately. 3 J. W igmore, 
Evidence § 747, at 98 (J. Chadbourn ed. 1970).

In Booz, the observer-witness would have to remember being conscious of accuracy 
at the time he told the number to the FBI agent since there was nothing regular or 
habitual about relating the number to the agent. On the other hand, if the agent pre
pared reports regularly, his testimony could stand on his habit of correctness. See 
28 U.S.C. § 1732 (1970); Proposed Federal Rules of Evidence rule 803(6). But see 
United States v. Burruss, 418 F.2d 677 (4th Cir. 1969) (excluding police report based 
on non-official’s statements as proof of auto theft).

1263 See Schneble v. Florida, 405 U.S. 427 (1972); Nelson v. O’Neil, 402 U.S. 622 
(1971); Dutton v. Evans, 400 U.S. 74 (1970); California v. Green, 399 U.S. 149 (1970); 
Harrington v. California, 395 U.S. 250 (1969); Roberts v. Russell, 392 U.S. 293 (1968); 
Bruton v. United States, 391 U.S. 123 (1968); Barber v. Page, 390 U.S. 719 (1968); 
Douglas v. Alabama, 380 U.S. 415 (1965); Pointer v. Texas, 380 U.S. 400 (1965). See 
generally Read, The N ew  Confrontation-Hearsay Dilemma, 45 S. Cal. L. Rev. 1 
(1972).

RIGHT OF CONFRONTATION

During the past decade, the Supreme Court has developed the rela
tionship between the use of out-of-court statements in criminal trials 
and the confrontation clause of the sixth amendment in a series of major 
decisions.1263 Earlier cases had emphasized the importance of cross- 
examination and stated that at the core of the right to confrontation
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was the right to cross-examine.1264 While emphasizing this right, the 
Court gave each case an alternative basis for decision.1265 Thus, no case 
clearly established when a court could dispense with the right to cross- 
examine.

1264 D OUgia s  v . Alabama, 380 U.S. 415, 420 (1965); Pointer v. Texas, 380 U.S. 400, 
403-06 (1965); see Note, The Confrontation Test for Hearsay Exceptions: A n Uncertain 
Standard, 59 Calif. L . Rev. 580, 581-84 (1971).

1265 See Dutton v. Evans, 400 U.S. 74, 83-87 (1970).
1266 399 U.S. 149 (1970).
1267 a t 158; see United States v. Steel, 458 F.2d 1164, 1166 (10th Cir. 1972); United 

States v. Fountain, 449 F.2d 629, 632-33 (8th Cir. 1971), cert, denied, 405 U.S. 929 
(1972); cf. Nelson v. O’Neil, 402 U.S. 622, 627-30 (1971); United States v. Austin, 459 
F.2d 315, 318 (3d Cir. 1972).

The Court in Green also held that testimony from a preliminary hearing can be 
introduced at trial if the declarant is unavailable, since the circumstances of the pre
liminary hearing closely approximate trial conditions. 399 U.S. at 165-68. The Court 
pointed out that at the preliminary hearing the witness is under oath and subject to 
cross-examination and that statements are made in front of a tribunal equipped to make a 
record. Id.; see Barber v. Page, 390 U.S. 719, 725-26 (1968).

1268 399 U.S. at 154-55. Most courts still adhere to the orthodox view that the crucial 
time for cross-examination is at the time of making the statement. Since cross-examina
tion is not available at the time of making an out-of-court statement, the statement is 
treated as hearsay and inadmissible except for purposes other than proving the truth 
o f the matters asserted. See Ellis v. United States, 138 F.2d 612, 616-21 (8th Cir. 1943). 
But see McCormick § 251, at 601-03.

1269 399 U.S. at 155-56.
1270 ]d. at 157-58.
1271400 U.S. 74 (1970). The alleged error in Dutton involved the introduction of a 

non-assertive statement made by one Williams, an already convicted participant in the 
triple murder with which Evans was charged. Over defense counsel’s objection, the 
witness Shaw testified that Williams upon return from his arraignment responded to 
Shaw’s question “[i]f it hadn’t been for that dirty son-of-a-bitch Alex Evans, we 
wouldn’t be in this now.” Id. at 77-78. Although the prosecution could have produced 
Williams, it failed to do so. Id. at 88 n.19. Shaw, however, was subjected to lengthy 
cross-examination. Id. at 87.

While the early cases seemed to indicate a strict constitutional re
quirement of cross-examination, the Court’s most recent statements have 
suggested otherwise. In California v. Green,1266 the Court held that as 
long as the declarant was available for cross-examination at trial, the 
Constitution was not offended by a state law permitting the introduction 
of his out-of-court statement.1267 This position was broader than the 
hearsay rule of most jurisdictions.1268 However, as the Supreme Court 
pointed out, although hearsay and the confrontation clause are derived 
from the same source, they are not interchangeable,1269 and cross-ex
amination still is considered the central value.1270

Later in 1970, the Supreme Court relaxed the implicit restrictions of 
early cases still further. In Dutton v. Evans1211 Justice Stewart, writing 
for four Justices, suggested contours for the admissibility of out-of-court
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statements under the confrontation clause. Departing from at least the 
spirit of earlier cases which suggested the development of a strictly de
fined right of cross-examination, Justice Stewart wrote that “the mission 
of the Confrontation Clause is to advance a practical concern for the 
accuracy of the truth-determining process in criminal trials by assuring 
that ‘the trier of fact [has] a satisfactory basis for evaluating the truth 
of the prior statements.’ ” 1272

1 2 7 2 Id. at 89; accord, Mancusi v. Stubbs, 408 U.S. 204, 216 (1972).
1278 These factors indicated a high probability of truthfulness and a low probability 

that cross-examination would benefit the defendant—specifically the declarant’s personal 
knowledge, the probable accuracy of his perception and his memory, and the probability 
of his veracity under the circumstances. 400 U.S. at 88-89. The plurality buttressed 
their conclusion by pointing out that the declarant’s statement was spontaneous and 
against his penal interest. Id. at 89. They further noted that because the out-of-court 
statement was not in the form of an express assertion, it carried with it a caution 
against giving it undue weight. Id. at 88. All of these factors were considered “indicia 
of reliability” by which the admissibility of out-of-court statements is often determined. 
Id. at 89. An additional factor in the plurality’s decision was their determination that 
the disputed evidence was neither “crucial” nor “devastating.” Id. at 87.

i 27  ̂Secfrf. at 88-89.
1275 Following this model, the Supreme Court stated in Mancusi v. Stubbs that mere 

unavailability of a witness is not sufficient to warrant the introduction of his testimony 
from a prior trial. 408 U.S. 204 (1972). In the face of an attack by the petitioner 
on the adequacy of counsel at his first trial, the Court stated that it would be necessary 
to examine the indicia of reliability to determine whether the testimony given at the 
first trial by a now unavailable witness should have been admitted at the second trial. 
Id. at 212-13. After comparing the lines of questions pursued by petitioner’s counsel 
at the first trial to the areas of inquiry at the second, the majority concluded that the 
cross-examination of the particular witness was sufficient to afford the trier of fact 
at the second trial a satisfactory basis for evaluating the truth of the prior statement. 
Therefore, there was no violation of the petitioner’s right of confrontation. Id. at 216.

While Dutton v. Evans highlights what may be a trend in viewing the rights of 
cross-examination and confrontation as separate, confrontation challenges still arise 
when the trial judge limits the scope of cross-examination. See United States v. Alston, 
460 F.2d 48 (Sth Cir. 1972); United States v. Saletko, 452 F.2d 193 (7th Cir. 1971), 
cert, denied, 405 U.S. 1040 (1972); United States v. Jorgenson, 451 F.2d 516 (10th Cir. 
1971), cert, denied, 405 U.S. 922 (1972).

The plurality’s determination that the necessary basis for admission 
existed involved an analysis of the circumstances of the case.1273 Un
fortunately, the method by which the plurality weighed and evaluated 
the factors in determining the constitutionality of the evidence was not 
elucidated.1274 However, it does appear from Dutton that in relation 
to out-of-court statements, the right of confrontation involves a weigh
ing of the declaration’s apparent reliability, its utility, and the impor
tance of cross-examination under the facts of the particular case. Fit
ting circumstances into a hearsay exception is not a constitutionally suf
ficient protection for the right of confrontation.1275
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Medical Reports and Records. Of the cases decided during the
past term by the circuit courts, only a few decisions substantially relied 
on Dutton v. Evans. The Sixth Circuit attempted to apply the full 
reasoning process of the Dutton plurality opinion to a state hearsay 
exception in a habeas corpus action. In Phillips v. N e il1215 petitioner 
alleged that he was denied his right of confrontation when, in response 
to his defense of insanity, the state read three reports of mental examina
tions of the defendant made one year prior to the events at issue by 
unknown medical personnel into evidence as rebuttal to the testimony 
of five lay witnesses.1276 1277 The Sixth Circuit indicated that while not 
devoid of factual data, the basis for the opinions expressed in the re
ports was not adequately clarified.1278 The court held the admission of 
the reports to be a violation of the defendant’s “right to confrontation 
and cross-examination.” 1279

1276 452 F.2d 337 (6th Cir. 1971), petition for cert, filed, 40 U.S.L.W. 3486 (U.S. 
Feb. 7, 1972) (No. 71-1012).

1277 The court noted that the declarant’s anonymity, standing alone, raised a con
frontation clause problem in light of Smith v. Illinois since it hindered cross-examina
tion. Id. at 343; see Smith v. Illinois, 390 U.S. 129 (1967). But see United States v. 
Harper, 460 F.2d 705 (5th Cir. 1972) (expert’s testimony based in part on report con
taining findings and opinions of a psychologist present at trial but not called admissible).

1278 452 F.2d at 341.
1279 Id. at 348; see United States v. Williams, 447 F.2d 1285, 1290 (5th Cir. 1971), 

cert, denied, 405 U.S. 954 (1972) (defendant’s right of confrontation would be violated 
by introduction of appraisal report without expert-author).

1280 452 F.2d at 343-44.
1281 Id. at 347; see note 1267 supra.
1282 452 F.2d at 347.
1283 See id. In addition, the court noted that anonymity of the authors prevented extra- 

judicial inquiry to develop evidence on the matter, and that the opinions and conclusions 
of the reports lacked an adequate supporting explanation as to either their underlying 
facts or reasoning. Id.; see Smith v. Illinois, 390 U.S. 129, 131 (1967). The opinion stated 
that in a field as conjectural as psychiatry cross-examination is particularly important. 
Because the reports were made a year prior to the alleged offense, there was an in
creased danger that the jury would not view the reports in proper perspective and 
would distort their worth. Id. at 347-48.

The court conceded that the hospital records would likely be admis
sible under Tennessee law.1280 However, in light of Green and Dutton, 
the fact that the reports fell within a well-recognized exception of the 
hearsay rule was not dispositive. The court then made three inquiries. 
It found that the makers of the reports were not called to testify and 
had not been under oath while making the reports. Therefore, the case 
was not controlled by Green.1281 It noted that the state had made no 
showing that it needed to rely on hearsay.1282 Finally, the court pointed 
out that without the identity or qualifications of the makers of the re
ports, the jury lacked a crucial evaluative tool.1283 Based on this inquiry,
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the court found factors indicating “a distortion of the ‘truth determin
ing process.’ ” 1284 Although the Phillips court closely followed the 
approach called for in Dutton, the basic inquiry was in terms of whether 
cross-examination might remedy what otherwise would be evaluated as

1284 Jd. at 347.
1285 450 F.2d 1032 (5th Cir. 1971).
1286 Jd. at 1036-37. The reports, in contrast to defendant’s expert, concluded that 

defendant was sane. Id.
Under federal practice, before a report may be used for impeachment purposes, it is 

necessary to establish that the expert considered the report while formulating his 
opinion. See Brown v. United States, 375 F.2d 310, 318 (D.C. Cir. 1967). The rationale 
is that the expert’s testimony can be evaluated by the jury only if it is fully aware of 
the factors which the expert considered and the weight which he gave them. 450 F.2d 
at 1037; see Mims v. United States, 375 F.2d 135, 140-43 (5th Cir. 1967).

1287 450 F.2d at 1037. Although the court did not support its conclusion with an 
analysis of the “truth-determining process” as called for by the plurality in Dutton, it 
is likely that this use of the reports ordinarily would meet the Dutton requirements. 
Assuming that the expert under cross-examination is, in fact, familiar with the reports, 
he should be able to supply the jury with a satisfactory basis for evaluating the 
passages read by the cross-examiner. However, since such a blanket rule for admitting 
out-of-court statements seems impermissible under Dutton, a court should be sensitive 
to the expert’s familiarity with the reports and thus his ability to provide the jury with 
a basis for assessing it.

1288447 F.2d 1285 (5th Cir. 1971) (en banc), rev'g 424 F.2d 344 (5th Cir. 1970).

This term the Fifth Circuit neither mentioned Dutton nor applied 
Justice Stewart’s suggested analysis in another case involving medical 
records, United States v. Harper.1285 At trial, the prosecutor used med
ical reports prepared by authors not produced at trial in cross-examin
ing defendant’s expert witness, after having elicited testimony from 
the expert witness that he had studied the disputed reports before de
ciding that the defendant was insane.1286 Defendant argued that use of 
the medical reports to impeach, including the opinions and conclusions 
expressed therein, violated his right to confront the makers of the re
ports. The court held that the prosecutor’s use of such reports and 
opinions solely for the purpose of impeachment, where the defendant’s 
expert witness had relied on them, did not violate the defendant’s right 
of confrontation.1287

Expert Opinions Based on Unauthenticated Documents. The
Fifth Circuit also seemingly ignored the Dutton analysis in United 
States v. Williams.1238 In Williams, the court was asked to decide 
whether an expert witness could testify as to conclusions on property 
valuation based on analysis of certain unauthenticated documents, when 
neither the documents nor their makers or custodians were produced
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at trial.1289 The only evidence on the accuracy of the records was the 
expert’s statement that he “used [his] own best judgment from the 
records available as to the correctness of the records.” 1290 The court, 
upholding the federal practice, held that an expert’s opinion is admis
sible even though based on hearsay, so long as the sources are of a type 
customarily relied on by experts in the field.1291 As to the confrontation 
question, the court, citing Green, said that it was necessary only that 
the expert was available for cross-examination.1292

1289 447 F.2d at 1287. The dissenters to the en banc decision—the original panel— 
unanimously had held that Williams’ confrontation rights were violated when the 
Government did not call witnesses who could have authenticated the records. Id. at 
1291 (Rives, J., dissenting); see 424 F.2d at 349. The original panel also had pointed 
out that there had been no showing that the records would have satisfied the Business 
Records Act. Id.; see 28 U.S.C. § 1732 (1970). En banc, the court treated the records 
as if they were inadmissible hearsay. 447 F.2d at 1290. See also United States v. 
Harper, 460 F.2d 705 (5th Cir. 1972) (psychiatrist’s opinion based in part on findings 
and opinions of another psychologist who was not called to testify).

1290 424 F.2d at 349.
1291 447 F.2d at 1291. The dissenters in the en banc decision had conceded in the 

panel opinion that precedent in civil cases supported this argument, but pointed out that 
civil cases are unaffected by the confrontation guarantee. 424 F.2d at 348. The majority 
answered this suggestion by pointing out that the Proposed Federal Rules of Evidence, 
which would admit expert opinion even where its basis was inadmissible, were to apply 
both to civil and criminal cases. 447 F.2d at 1291; see Proposed Federal Rules of 
Evidence rule 703. But see id. art. VIII, Introductory Note.

1292447 F.2d at 1289-90; accord, Phillips v. Neil, 452 F.2d 337, 347 (6th Cir. 1971), 
petition for cert, filed, 40 U.S.L.W. 3486 (U.S. Feb. 7, 1972) (No. 71-1012).

1293447 F.2d at 1289. This theory overlooks the obvious impediment that the witness’ 
expertise on the subject of gas and oil property values did not extend to entries in 
the record. An expert’s opinion may be evidence in its own right; but where, as here, 
the expert relied almost exclusively on reports prepared by others, his opinion is no 
better than his sources. 424 F.2d at 349.

1294 The court might have maintained the rule that an expert’s testimony has value 
independent of the quality of its sources while requiring the Government to call the 
custodians of the records in order to establish the reliability of the sources.

The court’s reasoning was brief where confrontation analysis was the 
most difficult. It merely stated that cross-examination of the expert 
would be sufficient to establish the authenticity and accuracy of the 
records.1293 The opinion offered no explanation as to how the expert 
should know that the reports were correct and described no “indicia of 
reliability” concerning the reports and records. While the court’s ap
parent desire to protect the use of expert opinion in criminal cases was 
understandable, it failed to consider whether there might be an alterna
tive to blanket acceptance of expert testimony based on hearsay reports 
and records, which would better serve the “truth determining proc
ess.” 1294
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Statements of Co-conspirators. The co-conspirator exception
to the hearsay rule1295 was also examined in light of the confrontation 
clause during the past term. In each instance, the exception was up
held as applied. The Seventh Circuit reasoned that if the Supreme 
Court in Dutton v. Evans could approve Georgia’s exception to the 
hearsay rule, then the narrower federal co-conspirator exception must 
also be constitutional.1296 The Third Circuit saw “no basis in policy or 
in the Supreme Court’s recent decision in Dutton v. Evans” to hold that 
the exception violated the confrontation clause without examining the 
facts of the particular case in light of the Dutton criteria.1297 The 
First Circuit, in United States v. Clayton,1298 recognized that Dutton was 
based heavily on its facts, but notwithstanding that observation, issued 
a blanket approval of the federal co-conspirator exception without con
sidering the facts peculiar to the case before it or finding that the out- 
of-court statements were not “crucial” or “devastating.” 1299 The court 
found it was constitutionally sufficient that the exception was “deeply 
embedded in usage,” that it was based on the “presumed reliability of 
admissions against interest,” and that the Government was required to 
make out a prima facie case of conspiracy before the evidence could 
be admitted.1300 *

1295 See notes 1197-1254 supra and accompanying text.
1296 United States v. Cerone, 452 F.2d 274, 283 (7th Cir. 1971), cert, denied, 405 

U 5. 964 (1972). See also United States v. Clayton, 450 F.2d 16, 20 (1st Cir. 1971).
1297 United States v. Addonizio, 451 F.2d 49, 71 (3d Cir. 1971), cert, denied, 405 U.S. 

936 (1972).
1298 450 F.2d 16 (1st Cir. 1971).
1299 Id. at 20.
1300 Id. Unqualified approval of the exception is inconsistent with the tenor of 

Dutton. See Davenport, supra note 1197, at 381. The co-conspirator exception is one 
of the most widely attacked exceptions to the hearsay rule and perhaps the one whose 
application most requires a close examination of circumstances. See generally Levie, 
supra note 1197.

1301446 F.2d 681 (9th Cir.), cert, denied, 404 U.S. 943 (1971).
1302 Id. at 684.

The Ninth Circuit, in United States v. Adams,1891 approached the 
application of the exception in a different manner. Rather than issue a 
blanket approval of the exception, the court approved its application 
only on the basis of the facts before it.1302 Concluding that Dutton re
quired a case-by-case examination of the “indicia of reliability,” the court 
considered whether the inability of the defendant to cross-examine the 
declarant deprived the jury of a satisfactory basis for evaluating the 
truth of the out-of-court statement.



448 T he G eorgetown Law Journal [Vol. 61:275

Statements of Co-def endants. In Bruton v. United States1™2, the
Supreme Court held that the Government’s introduction at trial of a 
nontestifying co-defendant’s confession, which directly implicated the 
petitioner, deprived him of his right of confrontation.* * 1304 The Court, 
stressing the powerfully incriminating quality of the co-defendant’s 
confession,1305 ruled that a limiting instruction could not have pro
tected the petitioner satisfactorily.1306

1303391 U.S. 123 (1968). Bruton  was made retroactive by Roberts v. Russell. 392
U.S. 293 (1968).

1304 39i u .S . at 136-37.
1305 id . at 135-36.
1306 id. In so holding, the C ourt explicitly overruled Delti Paol v. United States. Id. 

at 126; see Delli Paol v. U nited States, 352 U.S. 232 (1957). T he C ourt in Bruton, 
however, was careful to  state that in m any cases involving erroneously admitted evi
dence, limiting instructions could and would be followed by a jury. 391 U.S. at 135; 
see Frazier v. Cupp, 394 U.S. 731, 735 (1969); U nited States ex rei. Duff v. Zelker, 
_ _  F.2d —  (2d Cir. 1971); U nited States ex rei. Nelson v. Follette, 430 F.2d 1055, 
1059 (2d Cir. 1970), cert, denied, 401 U.S. 917 (1971).

1307 See, e.g., Frazier v. Cupp, 394 U.S. 731, 735 (1969); U nited States v. Garcia, —  
F.2d — , —  (5th Cir. 1971); U nited States v. Steel, 458 F.2d 1164, 1166 (10th Cir. 
1972).

1308399 U.S. 149 (1970); see notes 1266-1270 supra and accompanying text.
1309 402 U.S. 622, 627-31 (1971) (petitioner’s co-defendant denied having made a con

fession attributed to him and gave testim ony favorable to  petitioner).
1310 See Farm er v. K ro p p ,  F.2d —  (6th Cir. 1971); United States v. Steel, 458 

F.2d 1164, 1166 (10th Cir. 1972); T hunder Horse v. South Dakota, 456 F.2d 1262 (8th 
Cir. 1972); U nited States v. Zito, 451 F.2d 361, 363 (9th Cir. 1971); ef. United States v. 
Austin, 459 F.2d 315, 318 (3d Cir. 1972); Childs v. Cardwell, 452 F.2d 541, 545v(6th Cir. 
1971).

1311 See U nited States ex rei. Mascia v. Zelker, 450 F.2d 166, 168 (2d Cir. 1971). See 
generally U nited States ex rei. Ross v. LaVallee, 448 F.2d 552, 554 (2d Cir. 1971); United 
States v. Addonizio, 451 F.2d 49, 70-71 (3d Cir. 1971), cert, denied, 405 U.S. 936 (1972).

1 8 1 2  U nited States v. Addonizio, 451 F.2d 49, 70-71 (3d Cir. 1971), cert, denied, 405 
U.S. 936 (1972); cj. U nited States ex rei. Siegel v. Lennox, 460 F.2d 690 (3d Cir. 1972). 
T he pow erful incrim inating impact of the confession in Bruton  makes it readily distin
guishable from  statements w hich do no more than corroborate. T he Supreme Court 
has recognized that impact as a distinguishing feature. See D utton v. Evans, 400 U.S. 74, 
86-87 (1970).

Since Bruton, federal appellate courts have faced a number of appeals 
based directly on the Bruton holding. In general, the courts have limited 
the rule to the facts of Bruton.1 * 1309™1 For example, where the co-defendant 
takes the stand, California v. Green1™8 and Nelson v. O’Neil1™9 have 
led reviewing courts to conclude that the right to confrontation is satis
fied.1310 Where the co-defendant’s confession does not directly implicate 
the petitioner because there is no direct reference to him,1311 because the 
statement merely corroborates and makes more credible the testimony 
of an adverse witness,1312 or because the references to him are either
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neutral or favorable,1313 courts have held that the Bruton rule is not 
offended. Further, when the co-defendant’s out-of-court statement is 
adopted by the appellant1314 or merely “interlocks” with his own state
ments,1315 it is not error to admit the co-defendant’s statement. Finally, 
it has been held that admission of evidence in violation of Bruton may 
be held harmless error.1316

Depositions. Under the Organized Crime Control A ct of
1970,1317 the testimony of witnesses in certified cases of organized crim
inal activity may be preserved by deposition for use at trial in the event 
of a witness’ later unavailability.1318 This statute withstood its first 
constitutional attack in United States v. Singleton.1319 The Second Cir
cuit held that the confrontation clause is not offended by admission of 
a deposition when the witness is actually unavailable through neither 
“wilful [nor] negligent Government action or omission . . . 1320 The
majority opinion pointed out that during the deposition the witness 
was under oath, the defendant and his attorney1321 were present,1322 
and the witness was subject to full cross-examination.1323 Drawing an 
analogy to testimony from prior trials, the court held that such use 
of a deposition is permissible.1324 Judge Oakes, in a dissenting opinion,1325

1313 United States v. Tierney, 448 F.2d 37, 39 (9th Cir. 1971); see United States ex 
rel. Siegel v. Lennox, 460 F.2d 690 (3d Cir. 1972); cf. Nelson v. O’Neil, 402 U.S. 622, 
629-30 (1971).

1314 Miller v. Cardwell, —  F.2d — , —  (6th Cir. 1971); cf. Miller v. Cox, —  F.2d 
— ,  (4th Cir. 1972).

1315 United States ex rel. Duff v. Zelker, —  F .2 d ---- (2d Cir. 1971).
i3i6Schneble v. Florida, 405 U.S. 427 (1972); Harrington v. California, 395 U.S. 250 

(1969); United States ex rel. Siegel v. Lennox, 460 F.2d 690 (3d Cir. 1972); United States 
ex rel. Ross v. LaVallee, 448 F.2d 552, 554 (2d Cir. 1971); Childs v. Cardwell, 452 F.2d 
541, 546-47 (6th Cir. 1971); United States v. Acosta-Garcia, 448 F.2d 395, 396 (9th Cir. 
1971).

1317 18 U.S.C. § 3503 (1970).
1318 Id. § 3503(a). A Government motion for such a deposition must “contain certifi

cation by the Attorney General or his designee that the legal proceeding is against a 
person who is believed to have participated in an organized criminal activity.” Id. See 
also D-C. Code Ann. § 23-108 (Supp. V, 1972).

1319 460 F.2d 1148 (2d Cir. 1972). See also 8 J. Moore, Federal Practice il 15.02, 
at 147 (Supp. 1971).

1320 460 F.2d at 1153; see Barber v. Page, 390 U.S. 719, 722-25 (1968); United States v. 
Mendez-Rodriquez, 450 F.2d 1 (9th Cir. 1971).

1321 The statute provides for a court appointed attorney unless the defendant retains 
his own or chooses to proceed without one. See 18 U.S.C. § 3503(c) (1970).

1322See Pointer v. Texas, 380 U.S. 400 (1965) (statement by witness at a preliminary 
hearing at which appellant was not represented by counsel held inadmissible).

1323 460 F.2d at 1153.
1324 Id.
1325 Judge Oakes reiterated the warning of the Supreme Court in Mattox v. United 

States that the primary objective of the confrontation clause was to prevent trial of
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distinguished prior testimony cases as being fundamentally different and 
more secure on two grounds. He pointed out that at a deposition, per
haps taken long before trial, defense counsel may be unprepared to 
adequately cross-examine. He then observed that prior trial testimony 
is subjected “to the crucible of in-court scrutiny” whereas depositions, 
taken in an office before a notary public, lack the impact of a court
room’s solemnity.* * * * 1326

the defendant by depositions or ex parte affidavits rather than trial with opportunity for
cross-examination by which the defendant could test the witness and the jury could
evaluate the witness after seeing him. Id. at 1156 (Oakes, J., dissenting), citing
Mattox v. United States, 156 U.S. 237, 242-43 (1895).

1 3 2 6 Id. at 1155 (Oakes, J., dissenting).
1327 W here hearsay or evidence of similar related acts or crimes not charged in the 

indictment is admitted for the purpose of impeachment, to rebut a showing of entrap
ment, or to prove intent, a cautionary instruction delimiting the jury’s consideration 
of that evidence is usually required; but the court’s failure to so instruct may not be 
plain error in the absence of a request. See, e.g., United States v. Brown, 453 F.2d 101, 
107 (8th Cir. 1971), cert, denied, 405 U.S. 978 (1972); United States v. Boyd, 446 F.2d 
1267, 1273 (5th Cir. 1971) (evidence of theft of government property not itemized in 
charge); United States v. Williams, 445 F.2d 421, 423 (10th Cir.), cert, denied, 404 U.S. 
966 (1971) (prior convictions for assault introduced at trial for theft).

1328 See United States v. Handman, 447 F.2d 853, 855-56 (7th Cir. 1971).

In defense of the statute, it should be pointed out that the purpose of 
such a deposition is to preserve testimony; it is neither a mere discovery 
device, as is a civil deposition, nor is it fraught with the tactical over
tones of a pretrial hearing. Both the defense and the prosecution may 
approach it with the same clarity of purpose with which they approach 
in-court examination. Nevertheless, the dangers pointed out by the 
dissent and the possibility of the statute’s use as a prosecutorial discovery 
device should not be ignored.

Jury Instructions and Defenses

There are three types of instructions which the trial judge addresses 
to the jury. The first, cautionary instructions on evidentiary matters, 
may be given throughout the course of the trial. The second, general 
instructions defining elements of the crime and the requisites for con
viction, are given immediately before the jury retires. Finally, after the 
jury has retired, supplemental instructions may be given if, for example, 
the jury requests clarification or if it is deadlocked.

CAUTIONARY INSTRUCTIONS

Cautionary instructions should be given to the jury during the course 
of the trial whenever there are departures from the rules of evidence1327 
or from approved standards of conduct for counsel.1328 In United States
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v. Boyd,132* the failure of the court to instruct the jury either at the 
introduction of the evidence or during the general charge that evidence 
of other crimes was to be limited to proof of the element of intent was 
held reversible error by the Fifth Circuit.1329 1330 Similarly, the Seventh Cir
cuit in United States v. Handman1331 reversed a conviction because the 
trial court failed to give a cautionary instruction following prosecutorial 
comment which inferentially used defendant’s silence as verification of a 
government witness’ credibility. The court of appeals held that a prompt 
cautionary instruction designed to erase any residual prejudice caused 
by defendant’s failure to testify in rebuttal to the prosecution witness 
was required. A general instruction given at the close of the evidence 
could not effectively correct the damage caused by improper prosecu
torial comment.1332

1329 446 F.2d 1267 (5th Cir. 1971).
1330 id. at 1272-73. But see U nited States v. Bobbitt, 450 F.2d 685, 689-93 (D.C. Cir. 

1971) (failure to  instruct not plain e rro r).
1331 447 F.2d 853 (7th Cir. 1971).
1332 Id. at 855-56.
1333 United States v. Young, 463 F.2d 934, 945 (D.C. Cir. 1972) (Robinson, J., con

curring) •
1334 See United States v. W om ack, 454 F.2d 1337, 1345 (5th Cir. 1972) (failure to  give 

all elements of bank fraud); V irgin Islands v. John, 447 F.2d 69, 73 (3d Cir. 1971) 
(failure to instruct that com plainant’s bad reputation had bearing on consent issue in 
rape case).

1335 459 F.2d 91 (8th Cir. 1972).
1336 Id. at 98; see 18 U.S.C. § 2153(a) (1970).
1337 See United States v. Bessesen, 445 F.2d 463, 467 (7th C ir.), cert, denied, 404 U.S. 

984 (1971).

GENERAL INSTRUCTIONS

A defendant is entitled to have the jury instructed on all essential 
questions of law involved in his case.1333 Failure of the judge to include 
all elements essential to conviction with proper explanations in his gen
eral instructions is reversible error.1334 In United States v. Achten- 
berg,1335 the Eighth Circuit reversed an arson conviction arising from 
the burning of a campus ROTC building. Reversible error was found 
in the lower court’s failure to explain adequately that the Government 
must prove that defendant set the fire with reason to believe that his 
act might injure or interfere with and obstruct the United States in 
preparing for or carrying on defense activities.1336

Similarly, a defendant is entitled to jury instructions which thorough
ly define all defenses for which there is any evidentiary foundation.1337 
Failure to so instruct would permit the court to pass on the credibility 
of evidence which tends to establish a defense, and such action requires
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reversal.1338 Reversal is not automatic for all instructional errors, how
ever; it may depend on trial counsel’s timely objection to the alleged 
error.1339

1338 Compare Virgin Islands v. Salem, 456 F.2d 674, 675 (3d Cir. 1972) (failure to 
instruct on defense of unintentional injury while acting in self-defense) and United 
States v. Gilbreath, 452 F.2d 992, 994 (5th Cir. 1971) (instruction inadequately presented 
defense) with United States v. Garcia, 452 F.2d 419, 423 (5th Cir. 1971) (insufficient 
evidence to require entrapment instruction). Giving confusing or equivocal instructions 
to the jury on a basic defense issue may also compel reversal. United States v. Silver, 
457 F.2d 1217, 1219, 1222 (3d Cir. 1972) (reversal required where incorrect instructions 
on entrapment given with correct ones).

Fed. R. Crim. P. 30, 52. The purpose of an objection is to afford a trial 
judge the opportunity to correct the deficiency. Failure to provide the judge with this 
opportunity by timely and specific objection means that appellant may be able to gain 
reversal only by showing plain error. See, e.g., United States v. Young, 463 F.2d 934, 
941-42 (D.C. Cir. 1972); United States v. Brown, 454 F.2d 397, 399 (9th Cir. 1972); 
United States v. Goldman, 450 F.2d 873, 874 (1st Cir. 1971); United States v. Freedman, 
445 F.2d 1220, 1225 (2d Cir. 1971). But see United States v. Bennett, 460 F.2d 872, 876, 
881 n.32 (D.C. Cir. 1972) (reversal despite failure to object where counsel might not 
have known operative facts for proper objection). W hen timely objection is made, 
it may help bring about appellate reversal in a close case. See United States v. Gilbreath, 
452 F.2d 992, 994 (5th Cir. 1971).

1 340S^e United States v. Gilbreath, 452 F.2d 992, 994 (5th Cir. 1971). The court 
often asks counsel to recommend instructions, or counsel may submit requests for in
structions on their own initiative. The trial judge is not required to give verbatim a 
requested instruction even when appropriate, as long as the substance of the instruction 
is covered in the overall charge. See, e.g., United States v. Waters, 461 F.2d 248 (10th 
Cir. 1972); United States v. Knox, 458 F.2d 614 (5th Cir.), petition for cert, filed, 
40 U.S.L.W. 3593 (U.S. May 17, 1972) (No. 72-1500). However, individual variations 
from judicially approved language in fundamental areas will be closely scrutinized. See 
United States v. MacDonald, 455 F.2d 1259, 1263 (1st Cir. 1972). Alleged errors in 
general instructions are evaluated by examining the overall context of all the instructions. 
See United States v. Bailey, 451 F.2d 181, 183 (3d Cir. 1971). This doctrine, along with 
the unwillingness in most cases to find plain error, allows appellate judges a measure 
of discretion in close cases. See, e.g., United States v. Young, 463 F.2d 934 (D.C. Cir. 
1972) (prosecutorial comment on missing witness without prior judicial ruling coupled 
with failure of court to instruct on point held not plain error); United States v. Bam
berger, 452 F.2d 696, 700 (2d Cir. 1971), cert, denied, 405 U.S. 1043 (1972) (charge as 
a whole not misleading despite “shortcomings”); United States v. Williams, 445 F.2d 
421, 424 (10th Cir. 1971), cert, denied, 404 U.S. 966 (1972) (failure to give required 
limiting instruction outweighed by strong case against defendant).

1 3<i Commentary on the evidence by the trial judge during the general charge is 
potentially prejudicial. Quercia v. United States, 289 U.S. 466, 469-70 (1933); cf. United 
States v. De La Barra, 447 F.2d 193 (5th Cir. 1971) (commentary on evidence which 
essentially directed a verdict held reversible). One-sided summation of evidence by the 
court is reversible error. See United States v. Dunmore, 446 F.2d 1214, 1217-20 (8th Cir. 
1971), cert, denied, 404 U.S. 1041 (1972).

The function of the general charge is to narrow the issues for the 
jury and present the evidence in a way which facilitates proper fact 
finding.1340 If the trial judge becomes argumentative or assumes an 
adversary’s role, he jeopardizes the jury’s impartial position.1341 In United
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States v. Womack,1342 the trial judge, exhibiting a prosecutor’s zeal, 
made a summary of evidence very favorable to the Government.1343 
By the prosecutorial tone of his instructions, he took the disputed is
sues of knowledge and intent, central to conviction for fraud, away 
from the jury.1344 The Fifth Circuit reversed, finding that the court’s 
repeated admonitions to the jury that they were free to disregard his 
commentary did not cure the error, because juries are highly sensitive 
to statements of the trial judge.

Reasonable Doubt. In order for a conviction to be valid, a de
fendant must be found guilty of the offense charged beyond a reason
able doubt.1345 A precise instruction on what constitutes a reasonable 
doubt is not formulated easily. A review of several cases this term in
dicates that the circuits are still grappling with the proper formulation 
of this very old concept. In United States v. Flannery,1346 the First 
Circuit ruled that a reasonable doubt was one founded on reason rather 
than speculation, and it need not be a strong and abiding conviction as 
the trial court had instructed.1347 The same circuit, in United States v. 
M acD onald^  cautioned its trial courts against personal variation from 
accepted instructions in fundamental areas such as reasonable doubt.1349 
In United States v. Co le,135Q the Eighth Circuit expressed its preference 
that a reasonable doubt be described as one causing hesitation to act 
rather than as one upon which jurors would be compelled to act.1351

Credibility of Witnesses. During the course of the general
1342 454 F .2d 1337 (5th Cir. 1972).
1343 Id. at 1342. The defendant was charged with embezzling from and defrauding 

a savings and loan association. The trial judge told the jury that the case involved the 
integrity of a savings and loan association in which hundreds of thousands of people 
had their savings, and that it was inconceivable that appellant did not know that fraud 
was afoot. Id.

1344 id. at 1343.
1345 See In re Winship, 397 U.S. 358, 364 (1970). A defendant is not entitled to any

special instruction of his own composition on the reasonable doubt standard. See United 
States v. Ashton, 453 F.2d 375, 376 (9th Cir. 1971). Failure to instruct properly, how
ever, is reversible error, particularly when a proper instruction has been proffered or 
an objection to the instruction given has been made. United States v. W e rtz ,----F.2d
.—  (9th Cir. 1971).

1346 451 F.2d 880 (1st Cir. 1971).
1347 Id. at 883.
1348 455 F.2d 1259 (1st Cir. 1972).
1349 Id. at 1263.
1350 453 F.2d 902 (8th Cir. 1972).
1351 Id. at 906; see Holland v. United States, 348 U.S. 121, 140 (1954). The District of 

Columbia Circuit also has pondered the relative merits of the “willing to act” and 
“hesitation to act” language. See Scurry v. United States, 347 F.2d 468, 470 (D.C. Cir. 
1965), cert, denied, 389 U.S. 883 (1967).
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charge, the trial judge may instruct the jury about the credibility of 
various witnesses. The form of such instruction is within the discretion 
of the court.1352 The defendant’s appearance as a witness creates pe
culiar problems. Federal courts adhere to the position that there is 
nothing wrong with singling out the defendant by reminding the jury 
of his obvious interest in the outcome of the case.1353 Where the Gov
ernment’s case is based primarily upon the testimony of accomplices, 
informers, or convicted felons, instructions cautioning the jury as to 
these witnesses’ dubious credibility may be warranted,1354 and in some 
instances required,1355 even in the absence of a request. However, the 
trial court may refuse to caution the jury about the credibility of an 
informer if there is corroboration of his testimony or if the prosecu
tion’s case does not rest wholly on that testimony.1356

1352 See Clark v. United States, 391 F.2d 57, 60 (8th Cir.), cert. denied, 393 U.S. 873 
(1968).

1353 See Reagan v. United States, 157 U.S. 301 (1895); United States v. Jones, 459 F.2d 
1225 (D.C. Cir. 1972) (per curiam). A number of the federal courts and commentators 
have expressed reservations about this practice. See United States v. Saletko, 452 F.2d 
193, 197-98 (7th Cir. 1971), cert, denied, 405 U.S. 1040 (1972); Taylor v. United States, 
390 F.2d 278, 284-85 (8th Cir.), cert, denied, 393 U.S. 869 (1968); W . Mathes & 
E. Devitt, Federal Jury Practice and Instructions § 9.12 (1965).

1354 See, e.g., United States v. Taglianetti, 456 F.2d 1055, 1056 (1st Cir. 1972) (con
victed felon); United States v. Durimore, 446 F.2d 1214, 1220 (8th Cir. 1971), cert, 
denied, 404 U.S. 1041 (1972) (favorable comment by judge on felon’s credibility as 
government witness); United States v. Cobb, 446 F.2d 1174, 1177-78 (2d Cir.), cert, 
denied, 404 U.S. 984 (1971) (admitted perjurer).

1355 See United States v. Owens, 460 F.2d 268 (10th Cir. 1972) (instruction necessary 
where conviction would rest on uncorroborated testimony of accomplice); United States 
v. Birmingham, 447 F.2d 1313, 1315-16 (10th Cir. 1971) (instruction on presumed credi
bility of witnesses plain error where testimony of co-defendant drug addict strength of 
Government’s case). But see United States v. Smith, 459 F.2d 12 (4th Cir. 1972) (failure 
to instruct on accomplice testimony not plain error); United States v. Brown, 454 F.2d 
397, 399 (9th Cir. 1972).

1356 See United States v. Gilbert, 447 F.2d 883, 887 (10th Cir. 1971).
1357 Fed. R. Crim. P. 31(c). The rule also permits conviction for attempts to commit 

the offense charged or the lesser offense. Id.
1358 See Sansone v. United States, 380 U.S. 343 (1965); Berra v. United States, 351 U.S. 

131 (1956); United States v. Beneke, 449 F.2d 1259, 1262 (9th Cir. 1971); Driscoll v. 
United States, 356 F.2d 324 (1st Cir. 1966), vacated, 390 U.S. 202 (1968).

1359 See United States v. Enos, 453 F.2d 342 (9th Cir. 1972). Although the defense

Lesser-Included Offenses. Rule 31(c) of the Federal Rules of
Criminal Procedure permits the jury to find the defendant guilty of 
an offense not charged in the indictment if that offense is “necessarily 
included in the offense charged.” 1357 This would be the case if some 
of the elements of the crime charged, standing alone, constitute a lesser 
crime.1358 However, it is within the trial judge’s discretion to refuse 
defense requests for an instruction on the lesser-included offense.1359
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Failure to give such an instruction may be grounds for reversal only if 
timely objection is made to an abuse of that discretion.* * * 1360

ordinarily requests this charge, occasionally the prosecution will do so when it is
unable to prove an element of the greater offense. See United States v. Todd, 463 F.2d
302, 303 (D.C. Cir. 1972).

1360 .See United States v. Bishop,----F .2 d ----- , ---- (9th Cir. 1972).
1361 457 F.2d 471 (2d Cir. 1972).
1362 Id. at 477. In order for the lesser-included offense charge to be given, a key 

factual element distinguishing the lesser from the greater offense must be in issue. See 
Sansone v. United States, 380 U.S. 343, 350 (1965). Since the defendant in Harary did 
not dispute his intent to influence official action, the element distinguishing the crime 
of bribery of a public official from the offense of giving a public official a gratuity, he 
could not be found guilty of the lesser offense unless found guilty of the greater 
offense. 457 F.2d at 475; see 18 U.S.C. §§ 201 (b ) (2), (f) (1970).

1363 457 F.2d at 478-80. But see United States v. Porcha, 450 F.2d 697, 698 (D.C. Cir. 
1971) (alternative charges as separate counts in indictment permit submission of both 
charges to jury).

1364 457 F.2d at 479.
1368 455 F.2d 1338 (D.C. Cir. 1971).
1366 407 F.2d 1199 (D.C. Cir. 1968), cert, denied, 393 U.S. 1120 (1969).
1367 455 F.2d at 1340.

In United States v. Harary™61 the Second Circuit held that a de
fendant may have a lesser-included offense withheld from the jury, even 
though it was charged as a separate count in the indictment, when the 
jury rationally could not return a verdict of guilty to the lesser offense 
and not guilty to the greater offense.1362 The court held that since under 
the circumstances the defendant would not be entitled to a lesser-in
cluded offense charge, neither should the prosecutor be allowed to go to 
the jury on both counts.1363 The defendant is thus protected from com
promise verdicts in difficult cases in which the jury is unable to agree 
on the greater offense and, being unwilling to acquit, can settle on con
victions for the lesser offense.1364 * 1366

In United States v. Butler™65 the trial judge instructed the jury to 
render separate verdicts on felony murder and murder in the second 
degree. The defendant, relying upon Fuller v. United States™66 sought 
an instruction that only upon acquittal on the felony murder count 
should the jury consider the second degree murder charge. The District 
of Columbia Circuit took the opportunity to clarify Fuller. The court 
held that in the absence of defense objection, Fuller permits the trial 
judge to call for simultaneous verdicts; but if proper objection is made, 
he may allow consideration of the second degree murder count only 
upon acquittal on the greater offense.1367

Missing Witness Rule. If a witness whose testimony would
be valuable on an issue in the case is available to only one party, and
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that party fails to call him, the judge in his general instructions may 
permit the jury to infer that the testimony of the missing witness would 
have been unfavorable to the party failing to call him.1368 In the District 
of Columbia Circuit, trial counsel proposing to comment on the absence 
of an opponent’s witness must first secure approval of the trial judge.1369 
Once either adversary makes such a comment, the judge should instruct 
the jury on the scope of the missing witness inference.1370 1371 These re
quirements were not complied with in United States v. Young,1211 but 
the District of Columbia Circuit failed to find prejudicial error in the 
prosecutor’s unsanctioned commentary because defense counsel failed 
to object and had attempted to make similar unsanctioned comments 
of his own.1372

1368 See Graves v. U nited States, 150 U.S. 118, 120-21 (1893); United States v. Craven, 
458 F.2d 802, 804-05 (D.C. Cir. 1972). See generally 2 J. W igmore, Evidence 285-87 
(3d ed. 1940).

1369$^ Gass v. U nited States, 416 F.2d 767, 775-76 (D.C. Cir. 1969).
1370 See id. at 777. In U nited States v. Young, Judge Leventhal and concurring Judge 

Robinson disagreed as to w hether such an instruction following comment by either 
counsel should be m andatory. Judge Robinson argued that it should. 463 F.2d 934, 945 
(D.C. Cir. 1972).

1371 463 F.2d 934 (D.C. Cir. 1972).
1372 Id. at 941-42.
1373 U nder these circumstances the N inth  Circuit has held that failure to instruct that 

the indictm ent is not evidence of guilt is not reversible error. United States v. Mc
Kinney, 453 F.2d 1221, 1222 (9th Cir. 1972).

1374See U nited States v. Price, 447 F.2d 23, 31 (2d Cir.), cert, denied, 404 U.S. 912 
(1971); U nited States v. Chicarelli, 445 F.2d 1111, 1114-15 (3d Cir. 1971).

1375 453 F.2d 1012 (3d Cir. 1971).
1376 Id. at 1014-15.

SUPPLEMENTAL INSTRUCTIONS

Rereading Testimony. Before a jury reaches its verdict, ques
tions may arise which require consultation with the judge for reinstruc
tion and further guidance. For example, the jury may ask to be shown 
the indictment1373 or to have testimony reread. Normally, the disposi
tion of such requests lies within the broad discretion of the trial judge.1374 
However, in United States v. Rabb1™ the trial judge’s refusal to re
read testimony of three eyewitnesses was held reversible error. The trial 
judge instead read the jury his own capsulated version of the testimony. 
The Third Circuit held that the request should have been granted be
cause 1) the testimony requested went to the heart of the case, 2) 
identification testimony is particularly susceptible to differing interpre
tation, 3) rereading would not have taken an unreasonable length of 
time, and 4) the reread portions could not have been over-emphasized 
or taken out of context by the jury since they comprised the entire case 
against defendant.1376 In reversing, the court discouraged trial judges
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from giving their own summations of testimony requested to be reread 
by the jury.1377

1377 See also ABA Project on M inimum  Standards of Criminal Justice, Standards 
Relating to T rial by Jury § 5.2, Commentary at 134-38 (Approved Draft 1968). While 
concurring in the result because of the possibility of prejudicial error inherent in the 
situation, Judge Aldisert demurred at the court’s implicit adoption of the ABA proposal. 
453 F.2d at 1015-16 (Aldisert, J., concurring).

1378 It is difficult to determine the point at which a jury is regarded as hung so that 
a new trial is required. See United States v. DeLaughter, 453 F.2d 908, 910 (5th Cir. 
1972). The Allen charge is not the only device by which trial judges seek to avoid this 
unpalatable alternative. Sometimes a poll of the jury is taken to determine the contours 
and depths of the panel’s division. The Fifth Circuit regards such an inquiry as unfair. 
United States v. Hayes, 446 F.2d 309, 312 (5th Cir. 1971). See also United States v. 
Bendicks, 449 F.2d 313, 315 (5th Cir. 1971).

1379 164 U.S. 492 (1896).
1380 Id. at 501. The flood of litigation which Allen has engendered derives primarily 

from the failure of trial judges to employ uniform language when stating the Allen 
requirements. See Fulwood v. United States, 369 F.2d 960, 963 (D.C. Cir. 1966), cert, 
denied, 387 U.S. 934 (1967). The only widespread criticism of the charge approved 
in Allen is the potential coercion inherent in the dichotomy between majority and 
minority. See generally Note, Deadlocked Juries and Dynamite: A  Critical Look at the 
Allen Charge, 31 U. Chi. L. Rev. 386 (1964). It is prejudicial to declare that the jury 
must decide the case. Jenkins v. United States, 380 U.S. 445, 446 (1965). It is also 
prejudicial to instruct that if the jury fails to reach agreement, another expensive trial 
inevitably will result. See United States v. Thomas, 449 F.2d 1177, 1183 (D.C. Cir. 
1971) (en banc). Since neither of these last two instructions was approved in Allen, 
most circuits have declined to find the Allen charge per se coercive. Instead, they have 
limited the freedom of trial judges to depart from the language approved in Allen. See, 
e.g., United States v. Handy, 454 F.2d 885, 889 (9th Cir. 1971); United States v. Flannery, 
451 F.2d 880, 883-84 (1st Cir. 1971); United States v. Seasholtz, 435 F.2d 4, 7 (8th Cir. 
1970); United States v. Bowles, 428 F.2d 592, 595 (2d Cir.), cert, denied, 400 U.S. 928 
(1970); United States v. Sawyers, 423 F.2d 1335, 1342-43 (4th Cir. 1970); United States 
v. Harris, 391 F.2d 348, 354 (6th Cir.), cert, denied, 393 U.S. 874 (1968). See also United 
States v. Cowley, 452 F.2d 243, 249 (10th Cir. 1971); United States v. Adcock, 447 F.2d 
1337, 1338 (2d Cir.), cert, denied, 404 U.S. 939 (1971).

1381 Fed. R. Crim. P. 31 (a).
1382 See United States v. Sexton, 456 F.2d 961, 966 (5th Cir. 1972).

The Allen Charge. When a jury is unable to agree on acquittal
or conviction many trial courts, reluctant to declare a mistrial,1378 give 
the jury the Allen instruction. In Allen v. United States,1™ Justice 
Brown speaking for a unanimous Court held that it was not prejudicial 
to charge a deadlocked jury that it is their duty to decide the case if 
they can, that they should maintain a disposition to be convinced, and 
that dissenting jurors should examine their doubts to see whether they 
are reasonable.1380

Every defendant in a federal criminal case has the right to be found 
guilty by a unanimous verdict.1381 When efforts to secure a verdict 
result in the coercion of a single juror, this requirement is undermined.1382
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It is against this background that Alleris efficacy and application must 
be evaluated.

The First Circuit, in United States v. Flannery ,1383 while declining 
to abandon Allen, scolded the trial court for being too eager to use the 
charge.1384 When using Allen, the trial court should be careful to in
struct that the duty to examine the evidence falls upon the majority 
as well as the minority, and to remind the jury of the overall burden of 
proof. Further, it is improper to instruct that the case must be decided 
by some particular time since the jury has an alternative of not reaching 
a verdict at all.1385

1383 451 F.2d 880 (1st Cir. 1971).
1384 ¡a. at 883. The trial judge gave the instruction after only three hours of delibera

tion, and there was no indication that it was necessary. The judge further reminded 
the jury that it was Friday afternoon. But see United States v. Williams, —  F.2d — , 
—  (4th Cir. 1971) (charge given after only 35 minutes deliberation not reversible 
error).

1385 See Jenkins v. United States, 380 U.S. 445, 446 (1965); cf. Goff v. United States, 
446 F.2d 623, 626 (10th Cir. 1971).

1386 449 F.2d 1177 (D.C. Cir. 1971) (en banc).
1387 id. at 1187; see United States v. Fioravanti, 412 F.2d 407, 420 n.32 (3d Cir.), cert, 

denied, 396 U.S. 837 (1969); United States v. Brown, 411 F.2d 930, 933-34 (7th Cir. 
1969), cert, denied, 396 U.S. 1017 (1970). See also ABA Project on Minimum Standards 
of Criminal Justice, Standards Relating to T rial By Jury § 5.4, Commentary at 
145-58 (Approved Draft 1968). The ABA recommended the “Mathes instruction” for 
use in this situation. Id. at 146-47; see Mathes, Jury Instructions and Forms for Federal 
Criminal Cases, Instruction 8.11, 27 F.R.D. 39, 97-98 (1961).

Use of the ABA guidelines does not bar use of Allen-type charges either before or 
after deadlock, but merely eliminates the majority-minority element and bars reference 
to the possibility of a retrial in the event of a hung jury. 449 F.2d at 1187 n.71. See 
also United States v. Burley, 460 F.2d 998 (3d Cir. 1972).

1388 449 F.2d at 1183.
1389 id. at 1184, 1187. The Thomas decision is to be applied prospectively. Id. at 

1187; see United States v. Smoot, 463 F.2d 1221 (D.C. Cir. 1972).

In United States v. Thomas,1386 the District of Columbia Circuit, sit
ting en banc, joined the Third and Seventh Circuits in abandoning the 
Allen charge and endorsing the ABA proposal.1387 The court found an 
impermissible degree of coercion in the trial judge’s initial response to the 
jury’s announcement of a deadlock, when he told them that he was not 
going to declare a mistrial and thereby require a retrial of the case before 
a different jury. The trial judge also had referred to the court’s sub
stantial backlog of work and indicated that to spend another day re
trying the case before another jury made no sense to him.1388 Having 
reversed the case at bar on its facts, the court reevaluated and rejected 
the Allen standard itself because it considered the charge productive of 
excessive appellate controversy.1389 The court emphasized that this de
cision was not a rejection of Allen, but rather a decision dictated by the
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needs of judicial administration and implemented through the inherent 
supervisory power of the en banc court.* * * * * * 1390

1390449 F.2d at 1187. The dissenters in Thomas, after taking exception to the finding
of coercion in the instant case, questioned the need to embrace the ABA standard. Id.
at 1188-90 (Robb, J., dissenting). The dissenters saw no reason to abandon Allen,
especially since the Supreme Court had not abandoned the charge. Id. at 1188 (Robb,
J., dissenting). Moreover, they found the Allen charge infinitely more reasonable than
the ABA charge, which they considered an invitation to a recalcitrant juror to persist
in blind adherence to his position. Id. at 1192 (Robb, J., dissenting).

1391 See Morrissette v. United States, 342 U.S. 246, 250 (1952). Ignorance of the law 
is not ordinarily a defense to a criminal prosecution. See Lambert v. California, 355 
U.S. 225, 228 (1957). In United States v. Collins, however, the Sixth Circuit regarded 
the defendant’s ignorance as a valid defense for willful failure to file a tax return. 457 
F.2d 781, 783 (6th Cir. 1972). But see United States v. Milder, 459 F.2d 801 (8th Cir. 
1972) (failure to report embezzlement income).

1392 See United States v. Taglianetti, 456 F.2d 1055, 1056 (1st Cir. 1972) (intent to 
participate in extortionate scheme inferred from prior acts); United States v. Netski,
448 F.2d 744, 746 (9th Cir.), cert, denied, 404 U.S. 939 (1971) (intent to unlawfully 
distribute amphetamines inferred from druggist’s huge surplus); Goff v. United States, 
446 F.2d 623, 625-26 (10th Cir. 1971) (intent to instigate a riot inferred from prior con
duct).

Criminal intent may also be inferred from reckless disregard of obvious facts. See 
United States v. Sarantos, 455 F.2d 877, 881-82 (2d Cir. 1972); United States v. Boyd, 
446 F.2d 1267, 1276 (5th Cir. 1971).

1393See United States v. Diorio, 451 F.2d 21, 23 (2d Cir. 1971), cert, denied, 405 U.S. 
955 (1972) (intent inferred from proof of later similar acts); United States v. Coleman,
449 F.2d 772, 773 (5th Cir. 1971) (intent inferred both from activities of party at time 
of crime and from similar activity in the past).

1394 459 F.2d 697 (8th Cir. 1972).
1395 See 50 U.S.C. App. § 462(a) (1970).

ELEMENTS OF CRIMES

A defendant who wishes to challenge the legitimacy of an element 
of the crime with which he is charged will do so by requesting an in
struction of his own composition, and if the request is refused, by ob
jecting to the general instructions. On appeal, the issue will be decided 
on the basis of the correctness of the charge given by the trial court. 
The following subsections consider those elements of crimes which 
have been challenged this term.

Intent. Criminal intent ordinarily is an essential element of every
crime.1391 1392 It may be inferred circumstantially from the conduct of the 
defendant1892 or from the defendant’s participation in similar activity 
either before or after the crime.1393 1394

In United States v. Kroncke™* the Eighth Circuit was confronted 
with the question of whether appeal to a higher morality can negate 
intent to violate the draft law. Defendants, charged with willfully and 
knowingly attempting to interfere with administration of the draft,1395
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sought to justify their admitted attempt to destroy draft records as an act 
of civil disobedience necessary to bring an end to an illegal and immoral 
war.1396 At trial, the district judge allowed defendants, over Government 
objection, to introduce considerable evidence tending to show the urgent 
need for mass action to end the war. The defendants also were allowed 
to explain the moral and religious reasons for their actions. At the 
close of the trial, the court instructed the jury that the defense of ne
cessity or justification was not available to the defendants, and all ma
terial previously introduced on this question was stricken.1397 The Eighth 
Circuit, noting that the defense of necessity applies only in emergencies 
and that it has never been applied in a political context, sustained the 
convictions.1398 Judge Heaney, speaking for the court, affirmed the 
legality of the Vietnam W ar1399 and rejected civil disobedience as a 
judicially cognizable justification for illegal conduct.1400

1396 Other cases arose out of the same series of draft board raids. See United States v. 
Turchick, 451 F.2d 333 (8th Cir. 1971); United States v. Beneke, 449 F.2d 1259 (8th 
Cir. 1971).

1397 459 F.2d at 699-700.
1398 Id. at 702-04.
1399 Id. at 702; see Orlando v. Laird, 443 F.2d 1039, 1042 (2d Cir.), cert, denied, 404 

U.S. 869 (1971).
1400459 F.2d at 704; see United States v. Moylan, 417 F.2d 1002 (4th Cir. 1969), cert, 

denied, 397 U.S. 910 (1970).
hoi There are several federal conspiracy statutes. See, e.g., 18 U.S.C. § 224 (1970) 

(bribery in sporting events); id. § 241 (conspiracy against rights of citizens); id. § 286 
(conspiracy to defraud the Government with respect to claims); id. § 371. The essential 
elements of a conspiracy are an agreement by two or more persons to combine efforts 
for an illegal purpose and an overt act by one of the members in furtherance of the 
agreement. See United States v. Falcone, 311 U.S. 205, 210 (1940).

1402 United States v. Kenney, 462 F.2d 1205, 1226-27 (3d Cir. 1972). One need not 
even know all his co-conspirators. United States v. Vega, 458 F.2d 1234, 1236 (2d Cir. 
1972). But see Kotteakos v. United States, 328 U.S. 750 (1956) (criticizing hub-spoke 
conspiracy theory). A conspiracy conviction may rest on the uncorroborated testimony 
of co-conspirators. United States v. Blanchette, 453 F.2d 859, 860 (5th Cir. 1972).

1403 See United States v. Pentado, 463 F.2d 355, 362-63 (5th Cir. 1972); United States v. 
Birmingham, 454 F.2d 706, 709 (10th Cir. 1971). In United States v. Colasurdo, the 
Second Circuit held that evidence of concealment, which, standing alone, ordinarily is 
not sufficient to prove the existence of a conspiracy, may be adequate proof where 
concealment is the object of the alleged conspiracy, in this case fraud. 453 F.2d 585, 
591-92 (2d Cir. 1971), cert, denied, 406 U.S. 917 (1972); see Grünewald v. United

Conspiracy. This year many convictions, some involving un
usual circumstances, were returned under the federal conspiracy stat
utes.1401 Once the existence of an illegal scheme has been shown, only 
minimal evidence is necessary to connect a particular defendant to 
the plot.1402 The existence of a conspiracy may be proven by circum
stantial evidence.1403 Although co-conspirators usually are charged with
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substantive offenses,1404 the Seventh Circuit in United States v. Holmes1405 
upheld a conviction based on circumstantial evidence of a defendant 
charged only with conspiracy.1406

Conspiracy is a common charge in narcotics cases.1407 In United 
States v. Bradley,1403 the jury acquitted defendants of a cocaine selling 
charge, but found them guilty of conspiring to sell narcotics without 
a written order.1409 Defendants argued that to prove that they con
spired to violate the statute, the Government must show that they 
knowingly plotted not to obtain the required Treasury forms. Rejecting 
this argument, the First Circuit held that in order to convict for con
spiracy the jury had to find three elements—1) that the object of the 
conspiracy constituted a substantive offense, 2) that in agreeing to work 
in concert the defendants knew or should have known that the specific 
object of the agreement was unlawful in some way, and 3) that one or 
more of the defendants acted in furtherance of the agreement.1410

Presumptions in Narcotics Cases. The language of the Nar
cotic Drugs Import and Export Act1411 allowed the jury to infer from 
possession of drugs the defendant’s knowledge of illegal importation.1412 
States, 353 U.S. 391, 399-402 (1957) (once the central object of conspiracy is attained, 
conspiracy terminates and no subsidiary conspiracy to conceal may be inferred from 
attempt to avoid apprehension).

1404 The so-called Pinkerton charge allows the judge to instruct the jury that evidence 
of substantive crimes committed by one conspirator in furtherance of the conspiracy 
is sufficient to sustain the conviction of other conspirators on the same substantive 
offenses, even though there is no evidence of direct participation by the other conspira
tors. See Pinkerton v. United States, 328 U.S. 640, 645-47 (1946); United States v. 
Cobb, 446 F.2d 1174, 1177 (2d Cir.), cert, denied, 404 U.S. 984 (1971).

1405 452 F.2d 249 (7th Cir. 1971), cert, denied, 405 U.S. 1016 (1972).
1406 Jd. at 255-56.
1407 In United States v. Butler, the Tenth Circuit held that since proof of knowledge 

of illegal importation is an essential element of a substantive narcotics violation, it is 
necessary for a narcotics conspiracy conviction as well. 446 F.2d 975, 978 (10th Cir. 
1971). The failure to give such an instruction, however, is cured by a guilty verdict on 
the substantive counts. United States v. Pentado, 463 F.2d 355, 360 (5th Cir. 1972).

1408 455 F.2d 1181 (1st Cir. 1972), cert, granted, 407 U.S. 908 (1972) (No. 70-1304).
1409 id. at 1184.
1410 Id. at 1188. In United States v. MacDonald, the First Circuit cited Bradley for 

the proposition that the critical element for conviction was the intent to transfer the 
narcotics illegally rather than any specific intent not to use the order form. 455 F .2d 
1259, 1263 (1st Cir. 1972).

1411 Ch. 629, §§ 105-07, 70 Stat. 570 (1956), repealed, Comprehensive Drug Abuse Pre
vention and Control Act of 1970, Pub. L. No. 91-513, § 1101(a)(2), 84 Stat. 1291. The 
corresponding sections of the new statute do not contain the statutory presumption of 
illegal importation, but decisions continue to rely on the old statutory language in 
prosecutions commenced prior to May 1, 1971.

1412 See Ugarte-Veizaga v. United States, 452 F.2d 1194, 1195-96 (5th Cir. 1971); 
Narcotic Drugs Import and Export Act, ch. 629, § 105, 70 Stat. 570 (1956), repealed,
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Since both elements were essential for conviction,* * 1413 the inference 
played a large part in transforming the Narcotic Drugs Import and Ex
port Act into a criminal statute aimed at local drug distribution and 
possession. Prior to repeal, the Supreme Court struck down this pre
sumption as it applied to marijuana1414 and small amounts of cocaine;1415 
but the presumption retains its vitality in prosecutions brought under 
the old statute involving heroin1416 and larger quantities of cocaine.1417

Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. L. No. 91-513,
§ POI (a) (2), 84 Stat. 1291.

1413 Fo r  conviction, the Government must prove that the accused knowingly received, 
concealed, sold, or transported the drug, that the drugs were illegally imported, and 
that the defendant knew the drugs in his possession were illegally imported. United 
States v. Barrios, 457 F.2d 680, 681 (9th Cir. 1971).

1414  Leary v. United States, 395 U.S. 6 (1969). The Supreme Court held that the 
presumption, as applied to marijuana, was unconstitutionally arbitrary and irrational 
because there was no demonstrable relation between the fact proved, possession, and the 
fact presumed, knowledge of illegal importation. Id. at 36-39, 52-53. See generally 
United States v. Romano, 382 U.S. 136, 141-43 (1965); United States v. Palmer, 465 F.2d 
697, 699 (6th Cir. 1971).

This term the Fifth Circuit declared that the ban on the use of the presumption in 
marijuana prosecutions would be applied retroactively to cases tried prior to Leary, 
subject to the ability of the Government to demonstrate that the presumption’s use 
was harmless error. Vaccaro v. United States, 461 F.2d 626, 634, 637 (5th Cir. 1972); see 
United States v. Scott, 425 F.2d 55 (9th Cir. 1970) (en banc). In Vaccaro, the peti
tioner’s conviction was reversed because absent the presumption, there was no evidence 
of illegal importation. 461 F.2d at 639. Retroactive application of Leary will not act to 
free a defendant who pleaded guilty in the face of the statutory presumption or testified 
and made admissions tending to show knowledge of illegal importation. See Leano v. 
United States, 457 F.2d 1208 (9th Cir. 1972).

1415 Turner v. United States, 396 U.S. 398 (1970). Because the defendant in Turner 
was in possession of less than one gram of cocaine, the Court did not decide whether 
the presumption might be valid when the defendant possessed larger amounts. Id. at 
418-19. Since Turner, the Second Circuit has upheld the presumption as applied to 
considerably larger amounts of cocaine. See United States v. Gonzalez, 442 F.2d 698 
(2d Cir.), cert, denied, 404 U.S. 845 (1971).

1416 396 U.S. at 408-16; see United States v. Birmingham, 454 F.2d 706, 708-09 (10th 
Cir. 1971). The Tenth Circuit has held that possession in one state could not be 
used to prove the illegal interstate movement of drugs. Unlike importation, illegal 
movement in interstate commerce may not be presumed under the statute. United 
States v. Birmingham, 447 F.2d 1313, 1316 (10th Cir. 1971).

1417 See note 1415 supra. W hen the presumption retains vitality, it may be triggered 
by circumstantial proof of possession of the illicit drugs. See United States v. Gonzalez, 
456 F.2d 1067 (9th Cir. 1972) (per curiam). Possession by an agent will sometimes be 
sufficient to convict the principal, but possession by one conspirator cannot support 
the conviction of a co-conspirator not shown to have had actual or constructive pos
session. Compare United States v. Holmes, 452 F.2d 249, 258-59 (7th Cir. 1971), cert, 
denied, 405 U.S. 1016 (1972) with  United States v. Steward, 451 F.2d 1203, 1206-07 (2d 
Cir. 1971).

It is proper to instruct the jury in the language of the statute that possession of the 
contraband is proof of illegal importation unless the defendant can explain possession to 
the satisfaction of the jury. See Narcotic Drugs Import and Export Act, ch. 629, § 105,
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However, this presumption is one which the jury should be free to 
ignore,* * * * * * 1418 and the Third Circuit reversed a conviction this term because 
the trial court impermissibly removed the jury’s discretion to do so.1419

70 Stat. 570 (1956), repealed, Comprehensive Drug Abuse Prevention and Control Act
of 1970, Pub. L. No. 91-513, § 1101(a)(2), 84 Stat. 1291. However, it may be better
practice to instruct that possession justifies the inference unless explained to the satis
faction of the jury by the evidence. See United States v. Gainey, 380 U.S. 63, 70-71
(1965). This avoids placing subtle pressure on the defendant to testify. See United
States v. Butler, 446 F.2d 975, 977-78 (10th Cir. 1971).

1418 See United States v. Haywood, 452 F.2d 1330 (D.C. Cir. 1971); United States v. 
Birmingham, 447 F.2d 1313, 1316-17 (10th Cir. 1971).

1419 Casella v. United States, 449 F.2d 277 (3d Cir. 1971), cert, denied, 405 U.S. 929 
(1972).

1420See 1 E. Devitt & C. Blackmar, Federal Jury Practice and Instructions §§ 13.11 
to .12 (2d ed. 1970). Both inferences are widely accepted. See, e.g., Rugendorf v. 
United States, 376 U.S. 528, 536-37 (1964); United States v. Martin, 459 F.2d 1009, 1010 
(9th Cir. 1972) (per curiam); United States v. Haynes, 459 F.2d 106, 108-09 (5th Cir. 
1972); United States v. Zemke, 457 F.2d 110, 114-15 (7th Cir. 1972); United States v. 
White, 451 F.2d 559, 560 (6th Cir. 1971); United States v. Watson, 450 F.2d 290, 291 
(8th Cir. 1971) (per curiam), cert, denied, 405 U.S. 993 (1972); United States v. Smith* 
446 F.2d 200, 204 (4th Cir. 1971).

1421 See United States v. Martin, 459 F.2d 1009, 1010 (9th Cir. 1972) (per curiam).
1422See United States v. Haynes, 459 F.2d 106, 109 (5th Cir. 1972); United States v. 

Anstead, 451 F.2d 314 (4th Cir. 1971) (per curiam), cert, denied, 405 U.S. 1017 (1972). 
But see United States v. Cameron,----F .2d ----- , ---- (5th Cir. 1972) (use of the inference
in prosecution for possessory offense improper).

1423 455 F.2d 259 (6th Cir. 1972).
1424 id. at 262.
1425 Id. at 263 (McCree, J., dissenting). Judge McCree noted that the Supreme Court 

had held unconstitutional a statutory presumption that authorized the jury to infer 
possession from a defendant’s presence at an illegal still and emphasized the analogy in 
this case. Id. at 263-64 (McCree, J., dissenting); see United States v. Romano, 382 U.S. 
136, 141 (1965).

1426 455 F.2d at 263 (McCree, J., dissenting).

Possession of Recently Stolen Property. Possession of recently
stolen property is a circumstance from which the jury may infer both 
the possessor’s knowledge that the property was stolen and his partici
pation in the theft.1420 It has been held that use of an instruction to this 
effect is permissible1421 and does not place an unconstitutional burden 
upon an accused to testify.1422 In United States v. Nalley,1423 the Sixth 
Circuit held that the defendant was in constructive possession of stolen 
machinery, which along with the permitted inference that he knew 
the goods were stolen, constituted the offense charged.1424 Dissenting, 
Judge McCree pointed out that the defendant’s constructive possession 
—mere presence in the vicinity of recently stolen goods—did not indicate 
a greater likelihood of criminal conduct than of innocent behavior;1425 
and, therefore, application of the inference in this instance should not 
have been permitted.1426
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Crimes Against the Person. In United States v. Bamberger,™21

the convictions of three Black Muslim inmates for forcibly assaulting a 
federal correctional officer1427 1428 were affirmed despite a jury instruction 
that in a correctional environment only a touching, however slight, is 
necessary to render conduct with intent to impede or resist an officer 
forceable.1429 The Second Circuit regretted the emphasis of the trial 
court on physical contact and technical assault but found the charge as 
a whole to be adequate.1430 The court held that the critical element of 
the offense is the attempt to persuade a federal official by use of force, 
regardless of whether the attempt involves actual contact or merely 
present threats.1431

1427 452 F.2d 696 (2d Cir. 1971), cert, denied, 405 U.S. 1043 (1972).
1428 Assaulting, resisting or impeding certain officers and employees of the federal 

government is a felony. See 18 U.S.C. § 111 (1970).
1429 452 F.2d at 699-700.
1430 id. at 700.
1 4 3 1 The threat must be a present one. United States v. Glover, 321 F. Supp. 591, 

595 (E.D. Ark. 1970) (implied threat to be exercised at some indefinite future time held 
insufficient). There must be ability to inflict personal injury, not just to obstruct officers 
in performance of their duties. 452 F.2d at 700; Long v. United States, 199 F.2d 717, 
718-19 (4th Cir. 1952).

The illegality of using actual or threatened force, violence, or fear as a tool of 
persuasion also underlies the Hobbs Anti-Racketeering Act which prohibits extortion. 
18 U.S.C. § 1951 (1970); 29 U.S.C. 52, 101 (1970). Proof of fear subjectively experi
enced by the victim ordinarily is required for an extortion conviction. United States v. 
Kennedy, 291 F.2d 457, 458 (2d Cir. 1961); cf. United States v. Addonizio, 451 F.2d 
49, 73 (3d Cir. 1971), cert, denied, 405 U.S. 936 (1972). Such proof is not necessary, 
however, under a statute prohibiting the obstruction of a criminal investigation. 18 
U.S.C. § 1510 (1970); see United States v. Carzoli, 447 F.2d 774, 777-78 (7th Cir. 1971), 
cert, denied, 404 U.S. 1015 (1972). See also United States v. Kenny, 462 F.2d 1205 (3d 
Cir. 1972) (violation of Hobbs Anti-Racketeering Act by public official).

1432 is  U.S.C. § 2113(d) (1970).
1433 450 F.2d 359 (8th Cir. 1971).
1434 Id. at 363-69. The jury might have found appellant guilty only on the bank robbery 

count, which is a lesser included offense of section 2113. See notes 1357-1367 supra 
a n d  accompanying text. Appellant’s sentence on the greater charge was vacated, and 
the case was remanded for sentencing under the lesser count. 450 F.2d at 364. But see 
United States v. Kress, 446 F.2d 358, 362 (9th Cir.), cert, denied, 404 U.S. 947 (1971) 
(aider and abettor convicted under section 2113(d) although he did not carry a 
weapon)

The issue of whether a defendant “assaulted” or put the life of any 
person in jeopardy by use of a dangerous weapon during the robbery 
of a federally insured bank under the federal aggravated bank robbery 
statute1432 was litigated this term. In Scruggs v. United States,™33 the 
Eighth Circuit held that failure of the trial court to instruct on the neces
sity of proving that the life of the teller or of any other person was 
jeopardized by the use of guns was reversible plain error.1434 The same
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court, in Bradley v. United States,14%5 held that the statutory term “as
sault” must be construed as requiring proof not only of reasonable appre
hension created in the victim, but also of present ability to commit 
physical harm.* 1436 Thus, the aggravated bank robbery statute cannot 
be used to impose stiffer penalties upon the robber who, as in Bradley, 
used a bogus bomb in his attempted robbery.1437

1435447 F.2d 264 (8th Cir. 1971), vacated, 404 U.S. 567 (1972).
i«6  id. at 273.
1437 Id. at 274. Contra, United States v. Beasley, 438 F.2d 1279 (6th Cir.), cert, denied, 

404 U.S. 866 (1971) (conviction under 2113(d) upheld where “bomb” a soft drink can 
with flashcube).

In United States v. Thomas, the Sixth Circuit held that the burden of proof that 
weapons used in the aggravated robbery of a post office were loaded and actually 
dangerous could not be shifted to the Government. 455 F.2d 320, 322-23 (6th Cir. 
1972); see 18 U.S.C. § 2114 (1970). The burden of showing otherwise must remain with 
the defendant since he had peculiar control of the instrumentalities at the time of the 
crime. 455 F.2d at 322-23; see Kirk v. United States, 457 F.2d 400, 401-02 (6th Cir. 1972) 
(defendant’s fifth amendment challenge to this burden of proof rejected).

1438 18 U.S.C. §§ 2314-15 (1970). Related statutes prohibit the theft of goods and 
vehicles moving in interstate commerce. See 18 U.S.C. §§ 659, 2113 (1970). See also 
United States v. Haynes, 459 F.2d 106, 108-09 (5th Cir. 1972); United States v. Knight,
451 F.2d 275, 281 (5th Cir. 1972); United States v. Boyd, 446 F.2d 1267, 1274 (5th Cir. 
1971) (knowledge property stolen from Government not essential element in possession 
of stolen government property).

1439 See United States v. Masters, 456 F.2d 1060 (9th Cir. 1972); United States v. 
White, 451 F.2d 559 (6th Cir. 1971).

1440 446 F.2d 16 (9th Cir. 1971) (per curiam).
144118 U.S.C. § 2314 (1970).
1442 446 F.2d at 17-18. The only elements the Government must prove are (1) devising 

a scheme to defraud and (2) causing the intended victim of the fraud to travel inter
state in an attempt to defraud him of money or property of the requisite value. The 
victim’s subjective state of mind is irrelevant. Id. at 17. See also United States v. 
Randolf,----F .2d----- , ---- (5th Cir. 1972) (intent to defraud must be shown to support
conviction for impersonating army officer); United States v. Rickert, 459 F.2d 352, 
354-55 (5th Cir. 1972) (no need to show pecuniary loss or that money left bank 
premises in conviction for misapplication of bank funds); United States v. Gilbreath,
452 F.2d 992, 993-94 (5th Cir. 1971) (judge’s failure to present valid defense of payee’s 
authorization in forgery case reversible error); United States v. Scott, 448 F.2d 581,

Crimes Against Property. The National Stolen Property Act1438

prohibits the transportation, possession, or sale of stolen goods moving 
in interstate commerce. Proof of intent to use interstate facilities or 
knowledge that the property has moved therein is not required for con
viction.1439 In United States v. Reina,1440 the Ninth Circuit held that 
if interstate transportation of the intended victim of a fraud is the basis 
for invoking this statute,1441 then, unlike a civil suit alleging fraud, re
liance on misrepresentations or actual deception need not be proven for 
conviction.1442
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In United States v. Kent,1*43 a postal employee was convicted of taking 
seven dollars from a decoy letter placed in a dead-letter bin by postal 
inspectors.* * 1443 1444 At trial the defendant sought an instruction that the 
statutory language “intended to be conveyed by mail” only referred to 
letters introduced into the mail process in a normal manner. The Fifth 
Circuit approved the denial of the requested instruction, and held that 
decoy letters to fictitious addresses not deposited in the usual manner 
are intended to be conveyed by mail for purposes of the statute.1445 1446

583 n.5 (5th Cir.), cert, denied, 405 U.S. 921 (1971) (scheme to defraud telephone com
pany of revenues from interstate service).

1443 449 F.2d 751 (5th Cir. 1971), cert, denied, 405 U.S. 994 (1972).
1444 See 18 U.S.C. § 1709 (1970).
1445 449 F.2d at 752.
1446 452 F.2d 967 (7th Cir. 1971).
1447 See 18 U.S.C. §§ 1952, 1953 (1970).
1448 See id. § 1953(b)(3).
1449452 F.2d at 973. See also United States v. Cerone, 452 F.2d 274 (7th Cir. 1971), 

cert, denied, 405 U.S. 964 (1972) (scratch sheets mailed from Chicago to Tennessee). 
But see United States v. Arnold, 380 F.2d 366 (4th Cir. 1967) (use of interstate tele
phone facilities to order copies of scratch sheets for local use not a violation of statute). 
See also United States v. Tomeo, 459 F.2d 445, 447 (10th Cir. 1972) (lack of two-way 
communication no bar to prosecution); United States v. Stonehouse, 452 F.2d 455 (7th 
Cir. 1971) (use of nontransmitting Western Union ticker in defendant’s bar for 
gambling violates statute). Once the requisite connection with interstate commerce is 
shown, the prosecution must prove specific intent to violate state law through the use 
of the facilities of interstate commerce. 452 F.2d at 973; see 18 U.S.C. § 1952(a) (1970).

This view was adopted by the Sixth Circuit in United States v. Stagman. 446 F.2d 
489 (6th Cir. 1971). In Stagman, the defendants, admitting use of interstate facilities, 
set up a defense of good-faith compliance with Kentucky law in the operation of their 
bingo game. The court held that since the federal enactment is an incorporation of 
state laws into a federal criminal statute, the better view is that specific intent to violate 
state law must be shown. Id. at 493-94. Since the trial judge charged that defendants’ 
violation of Kentucky law was clear, he effectively deprived them of their defense, and 
the conviction was reversed.

1450 26 U.S.C. §§ 5801-02, 5811-12, 5821-22, 5841-49, 5851-54, 5861, 5871-72 (1970).
145118 U.S.C. §§ 921-28 (1970); 18 U.S.C. App. §§ 1201-03 (1970); 26 U.S.C.
5801-02, 5811-12, 5821-22, 5841-49, 5851-54, 5871-72, 6806, 7273 (1970). For purposes 

of section 922(a)(1), which prohibits dealing in firearms without a license, the Seventh 
Circuit held that a dealer is anyone engaged in any type of business selling firearms, a

Victimless Crimes. In United States v. E rlenbaugh^  the de
fendants were indicted for receiving in interstate commerce a daily ship
ment of a racing newspaper which they used in a bookmaking opera
tion.1447 The Seventh Circuit held that although the newspaper itself 
was exempt from interstate regulation,1448 the paper’s interstate ship
ment by common carrier was a sufficient nexus with interstate commerce 
to sustain the purchasers’ indictment under the statute.1449

The National Firearms Act1450 and the Gun Control Act of 19681451
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were also the subject of several decisions this term. Aimed at curbing 
the interstate traffic in guns and other “destructive devices,” 1452 the Gun 
Control Act of 1968 regulates possession of firearms by certain classes 
of people, including felons.1453 The defendant in United States v. 
Weiler,1454 an ex-felon, was convicted for transporting a weapon from 
Pennsylvania to New Jersey. The Third Circuit, rejecting his conten
tion that specific intent to violate the statute was a requirement for 
conviction, held that a violation occurs whenever an individual previous
ly convicted of, or under indictment for, an enumerated serious crime 
deliberately transports a firearm in interstate commerce, regardless of 
whether it is done in conscious violation of the law.1455

Similarly, the Fifth Circuit, in United States v. Nelson,1*™ construed 
the provision prohibiting the making of false statements to a licensed 
firearms dealer in connection with the purchase of a firearm.1457 The 
court relied on the extensive legislative history of the provision in re
jecting defendant’s contention that the Government must show a nexus 
between the false statement and interstate commerce. The court held 
that Congress may regulate some ostensibly intrastate activities such as 
the sale of firearms to felons if those activities might impose a burden 
on interstate commerce.1458 United States v. Bass,1*™ in which it was 
held that an interstate nexus must be shown before a felon could be 

business being defined as that which occupies time, attention, and labor and is entered 
into for profit. United States v. Gross, 451 F.2d 1355, 1357 (7th Cir. 1971). Specific 
intent to violate this section or specific knowledge that one’s activities are covered by 
the sections pertaining to dealers need not be shown. Id. at 1360.

Section 924(c) makes unlawful the possession or use of a firearm during the commis
sion of a felony. The Tenth Circuit held that this provision created a crime separate 
and distinct from the principal felony, and was not to be used solely to enhance the 
penalty for the principal felony. United States v. Gudduth, 457 F.2d 1198, 1201 (10th 
Cir. 1972).

1452 There is some debate as to what constitutes a “destructive device” for purposes 
of these Acts. See United States v. Posnjak, 457 F.2d 1110, 1115-16 (2d Cir. 1972) (in
cludes “military-type weapons” and “gangster-type weapons” but not ordinary dyna
mite). But see United States v. Morningstar, 456 F.2d 278 (4th Cir. 1972) (dynamite and 
blasting caps); Langel v. United States, 451 F.2d 957, 962 (8th Cir. 1971) (dynamite, 
fuse, and cap); United States v. Oba, 448 F.2d 892, 894 (9th Cir. 1971). The dispute as 
to dynamite may have been made moot by the enactment of the Organized Crime Con
trol Act of 1970, which restricts the importation, manufacture, distribution, and storage 
of explosive materials. See 18 U.S.C. §§ 841-48 (1970).

1453 See 18 U.S.C. § 922(g)(1) (1970).
1454 458 F.2d 474 (3d Cir. 1972).
1455 Id. at 476-80; accord, Milentz v. United States, 446 F.2d 111, 113 (8th Cir. 1971).
1456 458 F.2d 556 (5th Cir. 1972).
1457 18 U.S.C. § 922 (a) (b) (1970); see Cody v. United States, 460 F.2d 34 (8th Cir. 

1972).
1458 458 F.2d at 559, citing Perez v. United States, 402 U.S. 146 (1971).
1459 404 U.S. 336 (1971).
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convicted for possession of a weapon under section 1202 of the Omni
bus Crime Control and Safe Streets Act of 1968,1460 was distinguished 
on the grounds that the section in question in Bass contained ambiguous 
references to interstate commerce, that it had very little legislative his
tory, and that a broader view was intended by Congress.1461

1460 18 U.S.C. App. § 1202(a) (1970).
1461 458 F.2d at 559. In United States v. Wilson, the Sixth Circuit, following Bass, 

overturned the conviction of a felon found in possession of a firearm because the 
Government had not shown the required nexus with interstate commerce. 456 F.2d 
1042 (6th Cir. 1972).

1462 18 U.S.C. § 871 (1970).
1463 457 F.2d 1087 (10th Cir. 1972).
1464 Id. at 1091.
1465 W atts v. United States, 394 U.S. 705, 708 (1969) (per curiam). The Court 

in Watts expressed grave doubts about the holding in Ragansky v. United States, fol
lowed by some circuits, in which language uttered with an “apparent” determination to 
act was held punishable. 394 U.S. at 708; see Ragansky v. United States, 253 F. 643, 
645 (7th Cir. 1918). The Court also criticized decisions which allowed punishment for 
mere hyperbole. 394 U.S. at 708; see Rothering v. United States, 384 F.2d 385 (10th 
Cir. 1967).

1466457 F.2d at 1091; accord, United States v. Compton, 428 F.2d 18, 21 (2d Cir. 
1970), cert, denied, 401 U.S. 1014 (1971). But see United States v. Patillo, 438 F.2d 13, 
16 (4th Cir. 1971) (en banc) (Government must prove a present intention to carry out 
threat).

1467 See M’Naghten’s Case, 8 Eng. Rep. 718, 722 (H.L. 1843). To establish the defense 
of insanity, “it must be clearly proved that, at the time of the committing of the act, 
the party accused was labouring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he was doing what was wrong.” Id.

1468 See Smith v. United States, 36 F.2d 548 (D.C. Cir. 1929). This test allows the 
jury to consider whether some mental condition deprived the defendant of the power 
to resist the “insane impulse.” Id. at 549.

Threatening the life of the President is punishable by up to five years 
imprisonment.1462 This term the Tenth Circuit, in United States v. 
Hart,1^  expressed its opinion that the statutory reference to willfulness 
does not require that the Government show that defendant actually in
tended to carry out the threat or that he had an instant capability to 
do so.1464 Although the Supreme Court’s requirement that a “true 
threat” be shown eliminates prosecution for jocular or hyperbolic lan
guage,1465 a jury finding of an apparent, objectively manifested de
termination to carry out the threat, even absent proof of specific intent 
to do so, is sufficient for conviction.1466

DEFENSES

Insanity. The traditional M'Naghten test1467 for insanity, some
times supplemented by the “irresistible impulse” test,1468 has come under
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attack by legal and mental health experts for many years.* * 1469 Each 
circuit has reexamined its position, and in recent years M^N aghten has 
been abandoned almost universally by the federal courts,1470 usually in 
favor of some variation of the Model Penal Code standard.1471 At the 
beginning of this term, only two circuits—the First1472 and the E ighth- 
had not abandoned the traditional tests.

7469 See generally United States v. Freeman, 357 F.2d 606, 619 (2d Cir. 1966); Durham
v. United States, 214 F.2d 862, 870-71 (D.C. Cir. 1954); A. Goldstein, T he Insanity
Defense 45-66 (1967); S. G lueck, Law and Psychiatry 61-68 (1962).

1470 See, e.g., United States v. Frazier, 458 F.2d 911, 918 (8th Cir. 1972); Wade v. 
United States, 426 F.2d 64, 65 (9th Cir. 1970); Blake v. United States, 407 F.2d 908, 
916 (5th Cir. 1969); United States v. Smith, 404 F.2d 720, 725 (6th Cir. 1968); United 
States v. Chandler, 393 F.2d 920, 926-27 (4th Cir. 1968); United States v. Shapiro, 383 
F.2d 680, 684 (7th Cir. 1967); United States v. Freeman, 357 F.2d 606, 620 (2d Cir. 
1966); United States v. Currens, 290 F.2d 751, 770-71 (3d Cir. 1961); Durham v. United 
States, 214 F.2d 862, 874 (D.C. Cir. 1954).

Although M'Naghten may be medically obsolete, its abandonment is not constitu
tionally required. See Leland v. Oregon, 343 U.S. 790, 800-01 (1952); Crow v. Eyman, 
459 F.2d 24, 25-26 (9th Cir. 1972) (per curiam) (Arizona’s use of M 'N  aghten test up
held); United States ex rel. Phelan v. Brierly, 453 F.2d 73, 86-87 (3d Cir. 1971) (Penn
sylvania’s use of M'Naghten test upheld).

1471 The American Law Institute test provides:
(1) A person is not responsible for criminal conduct if at the time of 
such conduct as a result of mental disease or defect he lacks substantial 
capacity either to appreciate the criminality [wrongfulness] of his conduct 
or to conform his conduct to the requirements of law.
(2) As used in this Article, the terms “mental disease or defect” do not 
include an abnormality manifested only by repeated criminal or otherwise 
anti-social conduct.

Model Penal Code § 4.01 (Final Draft 1962).
Application of the test varies among the circuits employing it. See United States v. 

Brawner, F .2d  ,  ,  (D.C. Cir. 1972) (alternate word wrongfulness used in 
first paragraph, second paragraph employed to avoid miscarriage of justice but not 
standard instruction); Wade v. United States, 426 F.2d 64, 71-73 (9th Cir. 1970) 
(wrongfulness adopted in first paragraph, second paragraph not part of standard in
struction); Blake v. United States, 407 F.2d 908, 915-16 (5th Cir. 1969) (wrongfulness 
adopted in first paragraph); United States v. Smith, 404 F.2d 720, 727 & n.8 (6th Cir. 
1968) (ALI standard a guideline rather than requirement); United States v. Chandler, 
393 F.2d 920, 927 (4th Cir. 1968) (ALI standard a guideline rather than requirement); 
United States v. Shapiro, 383 F.2d 680, 686 (7th Cir. 1967) (wrongfulness adopted in 
first paragraph); United States v. Freeman, 357 F.2d 606, 622 & n.52 (2d Cir. 1966) 
(wrongfulness adopted in first paragraph); W ion v. United States, 325 F.2d 420, 430 
(10th Cir. 1963) (ALI standard a guideline rather than requirement); United States v. 
Currens, 290 F.2d 751, 774 & n.32 (3d Cir. 1961) (test turns solely on ability to con
form to requirements of law).

1472 In Amador Beltran v. United States, the First Circuit declined to reconsider 
WKaghten because of the meager trial record. 320 F.2d 48, 52 (1st Cir. 1962). How
ever, it urged the district court on remand to consider Currens in evaluating the type 
of evidence admissible to show lack of responsibility. Id. at 52-53; see United States 
v. Currens, 290 F.2d 751, 763-67, 772-74 (3d Cir. 1961).
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This term, in United States v. Frazier1418 the Eighth Circuit found 
that despite repeated warnings the district courts had failed to assume 
their responsibility to accept all evidence bearing upon a meaningful 
determination of mental health.1474 Accordingly, the court abandoned 
M ’Naghten and adopted the Alodel Penal Code standard as a re
quired instruction.1475 Judge Lay, writing for a unanimous panel in 
Frazier, noted that, focusing on the defendant’s intellectual capacity to 
distinguish right from wrong, M'Naghten unnecessarily limited the 
scope of admissible psychiatric evidence.1476 The irresistible impulse 
test also was found unsatisfactory. As commonly understood it does not 
relieve the brooding psychopath of responsibility and, therefore, is ap
plied too narrowly.1477

This term, in United States v. Brawner1418 the District of Columbia 
Circuit, the first federal court to abandon the M'Naghten test1419 also 
adopted a variation of the Model Penal Code standard.1480 Judge Leven
thal, writing for a unanimous court in Brawner1481 cited the failure of 
the test enunciated in Durham v. United States1482 as the reason for the 
change.1483 Since Durham required the accused to show that the im
pairment of his behavioral controls was the product of mental disease 
or defect, expert testimony proving the existence of a medically recog-

1473 458 F.2d 911 (8th Cir. 1972).
Id. at 915; see Pope v. United States, 372 F.2d 710, 736 (8th Cir. 1967).

1475 458 F.2d at 918.
1476 Id. at 915-16.
1477 Id. at 916. The court also was disturbed by the requirement of the M'Naghten- 

irresistible impulse test that a defendant show complete destruction of his mental gov
erning powers, whereas most experts maintain that some defendants with only partial 
impairment of will should not be held criminally responsible. Id. at 917.

1478 —  F.2d —  (D.C. Cir. 1972).
1479 See Durham v. United States, 214 F.2d 862, 874 (D.C. Cir. 1954).
1480 The court adopted the ALI standard without the second paragraph. —  F.2d at

__ . The McDonald definition of mental disease was combined with the ALI formula 
since no such definition is included in the ALI form ulation.----F.2d a t ----- ; see United
States v. McDonald, 312 F.2d 847, 851 (D.C. Cir. 1962).

1481 Chief Judge Bazelon concurred in the abandonment of Durham but criticized
the majority’s adoption of the ALI test. S ee ----F .2d---------- (Bazelon, C.J., concurring).

1482 214 F.2d 862, 874-75 (D.C. Cir. 1954). Under the Durham rule a person is not 
responsible for a criminal act if the act was the product of a mental disease or defect. 
Id. “Disease or defect” was defined later as “any abnormal condition of the mind 
which substantially affects mental or emotional processes and substantially impairs be
havior controls.” United States v. McDonald, 312 F.2d 847, 851 (D.C. Cir. 1962). An 
act was defined as the “product” of mental illness if there is “a reasonable inference 
that the act would not have been committed if the person had not been suffering from 
the disease.” Carter v. United States, 252 F.2d 608, 615-16 (D.C. Cir. 1957).

1483 —  F.2d a t ---- .
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nized disorder and its causal relationship to the offense was the sine qua 
non of a successful insanity defense. Despite efforts to control the prac
tice,1484 1485 psychiatric experts were making moral and legal judgments 
which were within the province of the jury. The Brawner majority 
believed that adoption of the ALI standard would end this practice.1486

1484 See Washington v. United States, 390 F.2d 444, 455-56 (D.C. Cir. 1967) (barring 
expert testimony on productivity).

1485 ----F.2d a t -----------. Chief Judge Bazelon, expressing grave doubts that the ALI
standard would solve this difficulty with the Durham test, suggested that the primary 
problems with the insanity defense are practical and are not solved by defining a new 
legal test for insanity. The ultimate indictment of the Durham approach was its failure 
to come to grips with such difficult issues as the right to an adequate psychiatric exami
nation, the right to the aid of a psychiatrist in preparing the defense, the right to 
treatment, the right to counsel, the burden of proof, and the role of government medical 
experts who testify on behalf of an indigent defendant. Id. a t ---- , ---- (Bazelon, C.J.,
concurring); see United States v. Bennett, 460 F.2d 872, 874 & n.2 (D.C. Cir. 1972) 
(appellant denied full and fair hearing on insanity claim); United States v. Trantham, 
448 F.2d 1036, 1041 (D.C. Cir. 1971) (Bazelon, C.J., dissenting).

1486 —  F.2d a t ----. Although this is often referred to as the concept of diminished
responsibility, Judge Leventhal rejected the label as misleading. Id. The new doctrine 
is relevant in determining whether a defendant was capable of forming the intent nec
essary for conviction. Id. a t ---- .

1487 This defense cannot reduce a second degree murder charge to manslaughter if the
distinguishing element, malice, is established by an objective standard. Id. at ----  n.75.

1488 Id.
1489 Id. at — .
1490 See note 1485 supra.

Under Brawner a mental condition, although insufficient to exonerate 
a defendant fully, may be considered by the jury in determining the 
presence of specific intent required for a more serious offense.1486 
Failure to acquit by reason of insanity does not preclude a jury from 
convicting a defendant charged with first degree murder of second 
degree murder, where the defendant is found incapable of the required 
premeditation.1487 The Brawner court emphasized, however, that the 
new insanity defense, whether aimed at general exoneration or lack of 
specific intent, must rest upon an ascertainable mental condition.1488 
Mental unsoundness, cultural deprivation, or other such generalized 
theories outside the orthodox medical model may not serve as the 
foundation for this defense.1489

If, as Chief Judge Bazelon contends, the practical problems encoun
tered by a defendant presenting an insanity defense are far more critical 
than the words of the test itself,1490 then cases involving the administra
tion of the defense will have a greater impact on the criminal law than 
those elaborating on the definition of insanity. For example, to raise 
an insanity defense an accused must overcome the presumption of
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sanity by coming forward with some evidence of insanity.1491 Once the 
defendant has met this burden to the satisfaction of the court,1492 the 
jury is permitted to evaluate the defense of insanity in deciding whether 
the prosecution has proven guilt beyond a reasonable doubt.1493 The 
cost of procuring expert testimony, however, may deter indigents from 
even raising the insanity defense. In Brinks v. Alabama,1^  the Fifth 
Circuit held that where there was unrebutted lay testimony revealing 
questionable behavior patterns,1495 the state’s failure to provide the 
defendant with either an expert witness or the funds to obtain one de
prived him of a fair trial and the effective assistance of counsel.1496 Had 
the defendant been affluent, or had the state provided the funds, he 
might have introduced enough evidence at the pretrial hearing to com
pel a complete sanity investigation.1497 Until the practical difficulties 
of presenting an insanity defense are eliminated or controlled, decisions 
such as Brinks will continue to play as important a role in the develop
ment of the defense as do those concerned with the definition of legal 
insanity.

1491 See Blake v. United States, 407 F.2d 908, 911 (5th Cir. 1969). Some courts have 
held that with the introduction of some evidence of insanity, the presumption of sanity 
vanishes. See Doyle v. United States, 366 F.2d 394, 400 (9th Cir. 1966); Otney v. United 
States, 340 F.2d 696, 698 (10th Cir. 1965). This term, however, the Fifth Circuit in 
United States v. Harper held that it was not error for the court to mention the pre
sumption of sanity in its general instructions, even though sufficient evidence of 
insanity had been introduced to overcome that presumption. 450 F.2d 1032, 1039-40 
(5th Cir. 1971).

1492 United States v. Collier, 453 F.2d 1173, 1176-77 (5th Cir. 1972); Doyle v. 
United States, 366 F.2d 394, 400 (9th Cir. 1966); Otney v. United States, 340 F.2d 696, 
698 (10th Cir. 1965).

1493 Since the jury’s determination of criminal responsibility involves a mixture of 
medical, legal, and moral elements, it is seldom reversed by a reviewing court. See 
United States v. Eichberg, 439 F.2d 620, 621 (D.C. Cir. 1970) (per curiam). But see 
United States v. Collier, 453 F.2d 1173, 1177 (5th Cir. 1972) (testimony of ten lay wit
nesses insufficient to rebut defendant’s expert testimony). See also United States v. 
Parks, 460 F.2d 736 (5th Cir. 1972) (defendant’s evidence of insanity not rebutted by 
government witness whose diagnosis based on false factual assumptions); United States 
v. W hite, 447 F.2d 796, 797 (9th Cir. 1971) (per curiam) (government testimony based 
on outdated M ’Naghten standard insufficient to establish defendant’s sanity beyond a 
reasonable doubt).

4494 465 F.2d 446 (5th Cir. 1972).
1495 Defendant had filed a motion for a pretrial sanity investigation. Unable to obtain 

a  psychiatric examination, the defendant in the pretrial hearing relied on testimony from 
his mother and former school teachers. Id. at 447.

1496 Id. at 450.
1497 Id. at 448.

Entrapment. The defense of entrapment in the federal system
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was defined in a pair of sharply divided Supreme Court cases.1498 The 
rationale for the defense1499 is that an otherwise innocent citizen should 
be protected from the improper inducement to criminality by govern
ment officials.1500 Accordingly, the defense does not apply to those 
who are predisposed to commit the crime.1501

1498 Sherman v. United States, 356 U.S. 369, 372-73 (1958); Sorrells v. United States, 
287 U.S. 435, 451 (1932). In Sorrells, Chief Justice Hughes stated that in determining 
whether entrapment occurred, “the controlling question [is] whether the defendant is 
a person otherwise innocent whom the Government is seeking to punish for an alleged 
offense which is the product of the creative activity of its own officials.” Id. The 
defense as defined by the Chief Justice was essentially a balancing of the activities of 
government officials against the predisposition and criminal design of the defendant, 
with the jury the ultimate arbiter of guilt. Id. The rationale for the defense is that 
when improper inducement of an innocent victim is shown, his conviction cannot be 
within the purview of the statute he is alleged to have violated, because it cannot be 
supposed that Congress intended such a result. Id. at 452.

In Sherman, Chief Justice W arren reaffirmed the Hughes position, even while finding 
entrapment as a matter of law in the case at bar. 356 U.S. at 373, 376-77. Justice Frank
furter argued that the courts should refuse to convict an entrapped defendant not 
because his conduct falls outside the proscription of the statute, but because, even ad
mitting his guilt, the methods employed by the Government should not be countenanced. 
Id. at 380 (Frankfurter, J., concurring); see 287 U.S. at 455-57 (Roberts, J., dissenting). 
He regarded the inquiry into a defendant’s past record as misplaced. T o  him, “[n]o 
matter what the defendant’s past record and present inclinations to criminality, or the 
depths to which he has sunk in the estimation of society, certain police conduct to 
ensnare him into further crime is not to be tolerated by an advanced society.” 356 U.S. 
at 382-83 (Frankfurter, J., concurring).

1499 The majority view in Sorrells, as approved in Sherman, is a subjective test. It 
focuses on the subjective mental state of the accused and differentiates between those 
of innocent mind, to whom the defense extends, and those predisposed to commission 
of the offense, who cannot be heard to complain that the activities of the Government 
ensnared them in a web of criminality. The minority view in Sorrells and Sherman is 
an objective test because it “shifts attention from the record and predisposition of the 
particular defendant to the conduct of the police and the likelihood, objectively con
sidered, that it would entrap only those ready and willing to commit crime.” 356 U S. 
at 384 (Frankfurter, J., concurring).

1500 See note 1498 supra. The defense of entrapment usually is presented in the form 
of a confession and avoidance. The defendant admits his participation in the illegal 
activity, but he seeks to avoid punishment by asserting that the criminal intent was 
implanted in his innocent mind by the government agent. See United States v. Gibson, 
446 F.2d 719, 722 (10th Cir. 1971). In addition, the entrapment defense may create a 
number of serious problems for defendants. See United States v. Lamonge, 458 F.2d 
197, 201 (6th Cir. 1972) (admission of illegal wiretap evidence harmless error where 
defendant admits all elements of offense and relies solely on entrapment defense).

Although the confession requirement may chill a defendant’s ardor for the defense, 
his failure to confess precludes any right to an instruction on entrapment. See United 
States v. Hendricks, 456 F.2d 167, 169 (9th Cir. 1972) (defendant who denied possession 
in narcotics offense not entitled to entrapment instruction on possession count). But see 
United States v. Braver, 450 F.2d 799, 802 n.7 (2d Cir. 1971), cert, denied, 405 U.S. 1064 
(1972) (entrapment rejected on merits despite alternate denial). See generally Comment, 
The Assertion of Inconsistent Defenses in Entrapment Cases, 56 Iowa L. R ev. 686 (1971).

1501 See Sherman v. United States, 356 U.S. 369, 372 (1958).
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As usually defined, the entrapment defense is composed of two 
closely connected elements, inducement and predisposition. These ele
ments often are separated in terms of burdens of proof.* * * * * * * * * * * * * * 1502 The de
fendant has the burden of showing at least by “some evidence” the 
criminal initiative of the Government which he alleges led him astray.1503 
The Government must then introduce testimony establishing beyond 
a reasonable doubt that the accused’s criminal predisposition rendered 
him an unlikely object for entrapment.1504 Once a defendant raises the 
defense of entrapment, however, otherwise inadmissible evidence, such 
as his record of prior convictions, may be introduced to show his 
criminal predisposition.1505 This factor probably deters defendants from 
raising the entrapment defense1506 because a significant amount of evi
dence of questionable quality may be introduced to show a defendant’s 
criminal predisposition. It is unrealistic to expect the jury to limit the 
use of such evidence to the issue of predisposition. Unfortunately for

1802  The classic bifurcated formula derives from the opinion of Judge Learned Hand
in United States v. Sherman. 200 F.2d 880, 882-83 (2d Cir. 1952). Recently, the Second
Circuit reaffirmed its approval of this division of burdens of proof. See United States v.
Nieves, 451 F.2d 836, 837-38 (2d Cir. 1971) (per curiam). See also Lo Buono v. United
States, 454 F.2d 731, 732 (9th Cir. 1972); Hansford v. United States, 303 F.2d 219, 224
(D.C. Cir. 1962).

The First and Fourth Circuits, preferring to focus singly on the “ultimate question
of entrapment,” have abandoned the bifurcated formula. See United States v. DeVore,
423 F.2d 1069, 1071 (4th Cir. 1970), cert, denied, 402 U.S. 950 (1971); Kadis v. United
States, 373 F.2d 370, 373-74 (1st Cir. 1967) (once defendant introduces evidence of
improper solicitation and his unwillingness to participate, burden on Government to
disprove entrapment beyond a reasonable doubt). See also United States v. Harrell,
458 F.2d 655, 656, 658 (5th Cir. 1972); United States v. Silver, 457 F.2d 1217, 1220
(3d Cir. 1972); United States v. Brown, 453 F.2d 101, 107 (8th Cir. 1971), cert, denied,
405 U.S. 978 (1972).

1503 The quantum of proof necessary to make this showing is not always apparent. See 
United States v. Braver, 405 F.2d 799, 805 (2d Cir. 1971), cert, denied, 405 U.S. 1064 
(1972) (suggesting simplified instruction). But see United States v. Brenneman, 455 F.2d 
809, 811 (3d Cir. 1972) (per curiam), cert, denied, 408 U.S. 923 (1972) (speculation 
informant’s testimony might support entrapment defense insufficient grounds for re
vealing informant’s identity).

1804  Those circuits which do not adhere closely to this bifurcated approach state that 
the prosecution must establish beyond a reasonable doubt that no entrapment occurred. 
See note 1502 supra. Compare United States v. Bueno, 447 F.2d 903, 906 (5th Cir. 1971) 
(mere evidence of willingness to engage in the illegal activity insufficient to prove 
non-entrapment) 'with United States v. Haley, 452 F.2d 398, 402 (8th Cir. 1971) (entrap
ment rebutted by Government denial).

1505 See, e.g., Sherman v. United States, 356 U.S. 369, 375 (1958); Sorrells v. United 
States, 287 U.S. 435, 451-52 (1932); United States v. Simon, 453 F.2d 111, 115 (8th Cir. 
1971); United States v. Robinson, 446 F.2d 562, 563-64 (5th Cir.), cert, denied, 404 U.S. 
959 (1971).

1506 See Smith v. United States, 446 F.2d 1117, 1119 (9th Cir. 1971).
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defendants, juries are convinced easily of a defendant’s criminal predis
position. In addition, it is highly unusual for a trial court to find en
trapment as a matter of law1507 or for an appellate court to reverse a 
jury’s verdict.1508

1 5 0 7  See, e.g., United States v. Judice, 457 F.2d 414, 417 (5th Cir. 1972) (entrapm ent 
defense properly submitted to  ju ry ); Lo Buono v. U nited States, 454 F.2d 731, 732 
(9th Cir. 1972) (entrapm ent usually issue for ju ry  in federal courts); U nited States v. 
Groob, 451 F.2d 1210, 1211 (2d Cir. 1971) (per curiam ), cert, denied, 405 U.S. 1016 
(1972) (entrapm ent defense always jury issue); U nited States v. Gibson, 446 F.2d 719, 
721 (10th Cir. 1971) (jury issue unless patently clear that defense is justified).

1508 See, e.g., United States v. Judice, 457 F.2d 414, 417 (5th Cir. 1972); Lo Buono v. 
United States, 454 F.2d 731, 732 (9th Cir. 1972); U nited States v. Mascia, 447 F.2d 1111, 
1114 (2d Cir. 1971), cert, denied, 404 U.S. 1025 (1972).

1509 See notes 1-292 supra and accompanying text.
1510 454 F.2d 783 (9th Cir. 1971).
1511 See id. at 786.
1512 Id. at 784-85.
1513 Id. at 786; see note 1499 supra. Judge M errill would have affirmed appellants’ 

convictions on that basis. 454 F.2d at 787 (M errill, J., dissenting).
1514 Id. at 787.

A further drawback of the entrapment defense as presently defined 
is that its emphasis on the element of criminal predisposition allows little 
meaningful regulation of police behavior. If government officials have 
selected the proper target, virtually any tactic may be used to ensnare 
him. Allowing an entrapped defendant to be convicted because of his 
criminal predisposition does nothing to deter government misconduct 
and presents a striking contrast to the scrupulous judicial regulation of 
police in the arrest, search, and seizure area.1509 When police behavior 
exceeds the bounds of reason, no convictions should result.

The Ninth Circuit appears to be moving to this conclusion. Although 
expressly limited to its facts, the court in Greene v. United States1™ ex
hibited a willingness to scrutinize the propriety of police conduct when 
the entrapment defense is raised, regardless of the defendant’s criminal 
predisposition.1511 Upon their release from prison, one of the defendants 
contacted a government agent who, posing as an underworld figure, had 
been responsible for appellants’ previous conviction for bootlegging. 
The undisputed testimony at trial showed that in an effort to spur pro
duction, the agent supplied materials and equipment, helped defendants 
search for a location for a new still, and purchased all of the finished 
product.1512 The Ninth Circuit admitted that defendants’ obvious pre
dispositions to commit the crime precluded a successful entrapment de
fense.1513 The court, however, found that, under the remarkable facts 
of the case, the government involvement was so direct and continuous 
that it barred prosecution.1514
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The entrapment defense recently has been raised successfully in situa
tions where a defendant charged with possession of contraband was sup
plied with the illegal substance by government agents. In United States 
v. Bueno,1515 the Fifth Circuit reversed a conviction because the prose
cution had not rebutted defendant’s contention of unreasonable govern
ment involvement. According to the testimony given at trial, defendant 
Bueno and an informer travelled to Mexico, where the informer bought 
heroin with money provided by a government agent. After recrossing 
the border, the informer transferred the heroin to defendant and asked 
him to sell it to a government agent, for which Bueno was subsequently 
arrested. In rebuttal, the Government merely pointed out defendant’s 
willingness to make the sale. The Fifth Circuit held that this was tanta
mount to the Government buying drugs from itself and convicting an 
unsuspecting, if not innocent, middleman.1516 Despite Bueno’s criminal 
predisposition, the court believed that this quantum of government in
volvement was per se unreasonable and constituted entrapment as a 
matter of law and remanded the case for a new trial.1517

1515447 F.2d 903 (5th Cir. 1971).
1516 Id. at 904-05.
1517 Id. at 906; see U nited States v. Russell, 459 F.2d 671 (9th Cir. 1972); United States 

v. Chisum, 312 F. Supp. 1307 (C.D. Cal. 1970).
1518 O ther courts have been less willing to  reexamine the orthodox view of entrapment 

contained in Sherman and Sorrells. See U nited States v. Haley, 452 F.2d 391, 394-95 
(8th Cir. 1971) (per curiam ), cert, denied, 405 U.S. 978 (1972).

1519 See, e.g., U nited States v. T ucker, 404 U.S. 443, 446 (1972); W illiams v. Oklahoma, 
358 U.S. 576, 585 (1959); W illiams v. N ew  York, 337 U.S. 241, 246 (1948); United 
States v. Donohoe, 458 F.2d 237 (10th Cir. 1972). See generally Circuits Note: 1910-1911 
T erm  432-36.

1520 See, e.g., G ore v. U nited States, 357 U.S. 386, 393 (1958); Keeny v. Swenson, 
458 F.2d 680 (8th Cir. 1972); U nited States v. Fessler, 453 F.2d 953 (3d Cir. 1972);

The Greene and Bueno decisions represent a positive departure from 
the misguided overemphasis on a defendant’s criminal predisposition 
under established entrapment defense criteria. These cases may be the 
start of a shift to embracing the proposition that certain types of police 
undercover activity will not be condoned by the courts, regardless of 
the behavior or reputation of the accused.1518

Post Conviction Proceedings

judge’s discretion in sentencing

Sentencing has been held uniformly to be a matter of wide discretion 
with the trial judge.1519 This discretion will not be disturbed or modi
fied on review absent a clear showing of abuse1520 or the existence of
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exceptional circumstances.1521 In United States v. Daniels,1522 the Sixth 
Circuit declared that appellate review of trial court discretion is directed 
primarily at reliance on improper factors1523 and failure to evaluate 
available information in light of the relevant sentencing factors.1524 The 
court in Daniels found abuse of discretion predicated upon 1) an in
flexible sentencing practice which contradicted the principle of indi
vidualized sentences,1525 2) defiance of the implied legislative intent to 
impose lesser sentences when appropriate,1526 and 3) an inadequate 
record which did not indicate whether the district court had evaluated 
the available information in light of the basic factors relevant to sen
tencing.1527 Because the district court in Daniels had failed to modify 
its original sentence upon a first remand, the Sixth Circuit fashioned 
a specific sentence to be imposed by the district court upon the sub
sequent remand.1528 Generally, however, the appellate courts have not 
fashioned specific sentences to be imposed on remand even upon finding

United States v. White, 447 F.2d 493 (5th Cir. 1971) (per curiam); United States v. 
Willard, 445 F.2d 814 (1971) (claims of abuse of sentencing discretion dismissed because 
sentence imposed was less than the maximum statutory limit).

1521 See Wiley v. United States, 267 F.2d 453 (7th Cir. 1959). Some courts have found 
neither abuse of discretion nor exceptional circumstances in holding that the trial court 
exceeded its authority in sentencing. See United States v. Beacon Piece Dyeing & 
Finishing Co., — F.2d — (2d Cir. 1972) (authority to suspend an installment fine 
under the Refuse Act of 1899 terminates when first installment has been paid and the 
time limit under rule 35 of the Federal Rules of Criminal Procedure has expired); 
Philipps v. United States, 457 F.2d 1313 (8th Cir. 1972) (per curiam) (district judge 
may impose fine or imprisonment but not both for contempt of court).

1522 _  F.2d _  (6th Cir. 1971). In Daniels, a conscientious objector received a five 
year sentence for failing to comply with an order of his local selective service board 
to report for instructions on civilian employment as an alternate service even though 
he stood willing to comply with a judicial order. Other men in similar positions within 
the circuit were not being disciplined by imprisonment. Id. at —.

1523 Id. at —; see notes 1540-1544 infra and accompanying text. See also United 
States v. Tucker, 404 U.S. 443 (1972); Williams v. New York, 337 U.S. 241, 246, 247 
(1948).

1524 _  F.2d at —; see Townsend v. Burke, 334 U.S. 736 (1948) (appellate court 
function on reviewing particular sentences includes ensuring that information is reliable). 
But see United States v. Harbolt, 455 F.2d 970 (5th Cir. 1972) (no abuse of discretion 
in sentencing escapee who alleged trial court should have been required to obtain 
updated information).

1525 _  F.2d at —; see Williams v. New York, 337 U.S. 241, 247 (1948).
1526 _  F.2d at - .
1527 Id. at —. The basic factors are the reformation of the offender, the protection 

of society, the disciplining of the wrongdoer, and the deterrence of others from com
mitting like offenses. Id. at —. The Sixth Circuit determined that none of these factors 
were served by the sentence imposed. Id. —.

1528 U, a t
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abuse of discretion, preferring instead to allow the district court to re
evaluate its prior sentence.1529

Denial of a motion to reduce sentence also is considered to be a matter 
of trial court discretion.1530 However, in United States v. Barber,™1 the 
Third Circuit remanded for reconsideration the trial judge’s denial of 
a motion to reduce sentence because of the defendant’s exemplary com
munity activity while on bail pending appeal. The court instructed the 
district court to reconsider available information indicating substantial 
rehabilitation.1532

Several circuits this term considered challenges to sentencing prac
tices where the trial court imposed different sentences on co-defendants 
tried for the same offense.1533 In United States v. Grooms,™* the 
Seventh Circuit held that it was within the trial court’s discretion to 
impose disparate sentences on co-defendants where the trial court in
terpreted the jury verdict to mean that one defendant masterminded the 
robbery.1535 An additional basis for disparate sentences existed in United 
States v. Carty™* where the trial court utilized a presentence report 
and relied upon a prior felony conviction to impose a greater sentence 
on one defendant.1537 However, in United States v. Daniels,™3 in
volving not co-defendants but comparative sentences, the Sixth Circuit 
recognized that disparate sentences imposed on similar violators are not 
always within the discretion of the trial court.1539

152« See United States v. Lewis, — F.2d — (6th Cir. 1972) (per curiam) (remanded 
for reconsideration of severe 12 year sentence for an unarmed bank robbery attempt 
where evidence clearly showed complete lack of determination in committing offense); 
United States v. Wilson, 450 F.2d 495 (4th Cir. 1971) (appellate court has no power to 
modify sentences even where it finds sentence severe and baffling).

1530 S ^  United States v. Harper, 460 F.2d 1024 (5th Cir. 1972) (per curiam) (proper 
judge to pass upon motion to reduce is sentencing judge); Taylor v. United States, 456 
F.2d 1101 (5th Cir. 1972); United States v. Coffer, 451 F.2d 387 (10th Cir. 1971); Fed. 
R. Crim. P. 35.

1531 456 F.2d 579 (3d Cir. 1972) (per curiam).
1532 Id. at 580.
1533 See, e.g., United States v. Stidham, 459 F.2d 297 (10th Cir. 1972) (different sen

tences for three escapees does not violate constitutional right to equal protection); 
United States v. Harbolt, 455 F.2d 970 (5th Cir. 1972); United States v. Grooms, 454 
F.2d 1308 (7th Cir. 1972); United States v. Frontero, 452 F.2d 406 (5th Cir. 1971); 
United States v. Hasbrouck, 449 F.2d 1303 (3d Cir. 1971) (per curiam); United States v. 
Carty, 447 F.2d 964 (5th Cir. 1971).

1534 454 F.2d 1308 (7th Cir. 1972).
1535 Id. at 1313.
1536 447 F.2d 964 (5th Cir. 1971).
1537 Id. at 965.
1 5 3 8 -F .2 d -  (6th Cir. 1971).
1539 Id. at —.
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A trial judge may conduct a broad and unlimited inquiry before 
sentencing and may consider prior convictions in determining the length 
of punishment.* * * * * 1540 However, in the recent decision of United States v. 
Tucker1541 the Supreme Court held that where the maximum sentence 
was imposed and the trial court relied specifically on prior convictions 
which were constitutionally invalid, the trial court must reconsider the 
sentence in view of the constitutional infirmity of the prior convic
tions.1542 It remains to be seen what effect the rationale of Tucker will 
have on severe sentences specifically based on prior convictions where 
the sentence is less than the maximum permissible under the statute1543 
and on sentencing statements which fail to show whether the trial judge 
actually considered the prior convictions in imposing sentence.1544

1540See United States v. Tucker, 404 U.S. 443, 446 (1972). W here prior convictions are
relied upon to impose a harsher sentence under a recidivist statute, the convictions must
generally be proven in open court. See United States v. Marshall, 440 F.2d 195, 198-99
(D.C. Cir.) (en banc), cert, denied, 400 U.S. 909 (1970). The defendant must be given
prior notice that a recidivist statute is to be invoked. See Wilson v. Gaffney, 454 F.2d
142 (10th Cir. 1972).

1541 404 U.S. 443 (1972).
1542 id. at 448. Two of the three felony convictions, admitted by defendant during 

cross-examination, were found conclusively invalid by state courts due to the retro
active application of Gideon v. Wainwright. Id.; see Gideon v. Wainwright, 372 U.S. 
335 (1963). See also Thomas v. United States, 460 F.2d 1222 (5th Cir. 1972) (per curiam).

1543 See United States v. Bishop, 457 F.2d 260 (7th Cir. 1972). In Bishop, the Seventh 
Circuit followed Tucker and remanded a six year sentence for possession and sale of 
narcotics where the statute provided for greater sentences. Id. at 263. The sentence 
imposed by the trial court was based in part on two prior convictions which did not 
appertain to the defendant but to another person of the same name. Id. at 262-63. See 
also Garrett v. Swenson, 459 F.2d 464, 466 (8th Cir. 1972) (per curiam); Perez v. United 
States, 445 F.2d 791, 792 (5th Cir. 1971) (per curiam).

1544 Where the sentencing statement is ambiguous, the trial judge subsequently may 
correct the error by including in a subsequent order denying a motion to vacate sentence 
the specific information relied upon in sentencing. See Guerra v. United States, 447 F.2d 
457, 458 (5th Cir. 1971) (per curiam).

1545458 F.2d 237 (10th Cir. 1972).
1546 id. at 239. The appellant in Donohoe raised a further issue of first impression in 

the Tenth Circuit—the right to a hearing in open court on a motion to modify sentence. 
Id. The Tenth Circuit followed a line of cases in other circuits holding that there is no 
right to such an open hearing. Id.; see United States v. Garrick, 399 F.2d 685 (4th 
Cir. 1968); Gilinsky v. United States, 335 F.2d 914, 916 (9th Cir. 1964); Potter v. 
United States, 317 F.2d 661, 662 (8th Cir. 1963). The Tenth Circuit further held in 
Donohoe that a hearing on a motion to modify sentence need not be recorded. 458 F.2d 
at 239-40.

In United States v. Donohoe1545 the Tenth Circiuit found no abuse 
of discretion in sentencing where the trial judge inquired about another 
robbery, committed the night before the crime of record, in which the 
defendant was implicated but which did not result in any prosecution.1546 
Judge Holloway argued in dissent that Tucker should apply to require
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resentencing because the trial court relied upon merely an alleged rob
bery as a determining factor in imposing an excessive sentence.1547

1547 458 F.2d at 240 (Holloway, J., dissenting).
1548 18 U.S.C. §§ 5005-26 (1970). The Act applies to “youth offenders,” defined as 

any person under the age of 22 at the time of conviction. Id. § 5006(e). The Act 
was intended to give a sentencing judge an alternative to incarcerating a youth 
offender in the general prison population. Essentially there are three special benefits 
to youth offenders under the Act—(1) the opportunity to use special facilities; (2) the 
possibility of early release; and (3) the possibility of having the conviction set aside. 
See United States v. Wilson, 450 F.2d 495, 497 n.2 (4th Cir. 1971).

1549 Sec 18 U.S.C. § 5010(a) (1970).
1550 Sec id. § 5010(b). Upon determining that the youth offender will not derive any 

benefit from treatment under the Act, the court may sentence the youth offender 
under any other applicable statute. Id. § 5010(d).

1551437 F.2d 722 (D.C. Cir. 1970); see Circuits Note: 1910-1911 Term  434-35.
1552437 p.2d at 724. In United States v. Ward, the sentencing judge denied commit

ment under the Federal Youth Corrections Act to a 21 year old defendant convicted of 
unarmed robbery, because the judge felt that the defendant required a program of 
stricter control. 454 F.2d 992, 995 (D.C. Cir. 1971). The defendant was sentenced to a 
term of four to 12 years imprisonment with the added recommendation that he 
be sent to an institution usually receiving youth offenders. Id. at 994. The appellate 
court, citing Waters, remanded the sentence for clarification of what conclusion the 
judge reached regarding the defendant’s susceptibility to benefit from commitment and 
treatment under the Act. Id. at 994-95. See also United States v. Critchlow, 459 F.2d 
793, 796 (10th Cir. 1972) (per curiam) (Federal Youth Corrections Act applicable 
despite possibility of longer sentence under that Act); United States v. Lewis, 447 F.2d 
1262, 1264-65 (D.C. Cir. 1971) (Federal Youth Corrections Act applicable despite 
possible loss of credit for pretrial jail time).

1553450 F.2d 495 (4th Cir. 1971).
1554 18 U.S.C. § 4209 (1970).

Youth Offenders. Imposition of alternative sentencing under
the Federal Youth Corrections Act1548 is within the discretion of the 
trial judge, and sentence either may be suspended by placing the youth 
offender on probation1549 or modified by committing the youth offender 
to the custody of the Attorney General in lieu of the statutory penal
ty.1550 In United States v. Waters,1551 the District of Columbia Circuit 
construed the Act to require the trial judge initially to determine 
whether it is inappropriate to impose sentence under the Act, by finding 
that the youth offender will not benefit by such sentencing, before using 
other criminal sanctions.1552 * A similar issue was presented in United 
States v. Wilson,1555 where the appellant challenged a three year sen
tence on the ground that the trial judge abused his discretion by not 
considering the applicability of the Young Adult Act,1554 which allows 
application of the Federal Youth Corrections Act for defendants be
tween the ages of 22 and 26. The Fourth Circuit remanded the sentence 
in Wilson for clarification of the district judge’s position on the appro-



1972] C ircuit N ote: Crim inal 481

priateness of the Young Adult Act, stating that the sentence may have 
been the product of “sheer inadvertence.” 1555

The availability of the Federal Youth Corrections A ct to certain nar
cotics offenders who might otherwise be subject to mandatory incar
ceration requirements1556 was also considered this term. In United 
States v. MacDonald,1^ 1 the First Circuit held that sentencing under 
the alternative commitment procedures of the Federal Youth Correc
tions Act1558 is not precluded,1559 while sentencing under the discretion
ary suspension procedures of the A ct1560 is impermissible.1561

Addict Rehabilitation. The Narcotic Addict Rehabilitation Act
of 19 661562 provides an alternative sentencing procedure for “eligible” 1563

1555 450 F.2d at 498.
1556 IxT . Rev. Code of 1954, ch. 736, § 7237, 68A Stat. 860, as amended, Narcotic 

Control Act of 1956, ch. 629, § 103, 70 Stat. 568, as amended, Act of Nov. 8, 1966, 
Pub. L. No. 89-793, § 501, 80 Stat. 1449, repealed, Comprehensive Drug Abuse Control 
Act of 1970, Pub. L. No. 91-513, § 1101(b) (4) (A), 84 Stat. 1292.

1557 455 F.2d 1259 (1st Cir.), cert. denied, 406 U.S. 962 (1972).
1558 18 U.S.C. § 5010(b) (1970).
1559 455 F.2d at 1265.
1560 18 U.S.C. § 5010(a) (1970).
1561 455 F.2d at 1265; accord, United States v. Pregerson, 448 F.2d 404, 406 (9th Cir. 

1971) (per curiam) (transportation and concealment of marijuana).
1562 18 U.S.C. §§ 4251-55 (1970); 28 U.S.C. §§ 2901-06 (1970); 42 U.S.C. §§ 3411-26, 

3441-42 (1970). The Act provides for treatment “in an institution and under supervised 
aftercare in the community and includes . . .  medical, educational, social, psychological, 
and vocational services, corrective and preventive guidance and training, and other 
rehabilitative services . . . .” 18 U.S.C. § 4251(c) (1970). See generally Circuits Note: 
1910-1911 Term  437-38.

1563 See 18 U.S.C. § 4251(f) (1970). Addict offenders who traffic in drugs for pur
poses other than obtaining drugs for personal use and addict offenders convicted of 
two or more prior felonies are ineligible for treatment. Id. § 4251(f)(2), (4); see 
United States v. Leazer, 460 F.2d 864 (D.C. Cir. 1972) (denial of treatment under 
Act to all trafficking addicts not violative of equal protection clause). Treatment under 
the Act for eligible offenders is predicated upon a finding by the Attorney General 
and the trial court that the offender is an addict and likely to be rehabilitated through 
treatment. 18 U.S.C. 4252-53 (1970); see United States v. Williamson, 458 F.2d 807 
(D.C. Cir. 1972) (defendant not an addict at the time of sentencing not entitled to 
treatment under Act); United States v. MacDonald, 455 F.2d 1259, 1264 (1st Cir. 1972).

In United States v. Smothers, the trial court placed the defendant in the custody of 
the Attorney General for an examination to determine whether he was an addict likely 
to be rehabilitated. 451 F.2d 995, 996 (9th Cir. 1971) (per curiam). After an affirmative 
finding by the Attorney General, the court denied commitment under the Act because 
the conviction was the result of a sale of narcotics for purposes other than the 
acquisition of drugs for personal use. Id.; see 18 U.S.C. § 4251(f) (1970). The Ninth 
Circuit affirmed, stating that under section 4253, the trial court is free to make its own 
determination on commitment under the Act regardless of any conclusions reached in 
earlier stages of the proceedings. 451 F.2d at 997; see 18 U.S.C. § 4253 (1970).
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narcotic addicts convicted of certain crimes.1564 In Watson v. United 
States1565 the District of Columbia Circuit held unconstitutional a pro
vision excluding offenders convicted of a felony on two or more prior 
occasions from treatment under the Act.1566 The court stated that the 
exclusion discriminated unfairly between those who did not have prior 
felony convictions at the time the Narcotic Addict Rehabilitation Act 
of 1966 became law and those who suffered criminal narcotic convic
tions prior to the effective date of the Act.1567 The scope of Watson 
was clarified in United States v. Hamilton156* where the Government 
contended that Watson nullified the exclusion only where the prior 
felony convictions involved narcotic offenses.1569 Rejecting the Gov
ernment’s interpretation of Watson, the District of Columbia Circuit 
extended the Watson rationale to any felony conviction occurring prior 
to 1966.1570

In Baughman v. United States1511 a case of first impression, the Eighth 
Circuit faced the issue of whether Congress intended the duration of 
commitment under the Narcotic Addict Rehabilitation Act of 19661572 
to be a medical or judicial decision.1573 In committing the defendant 
pursuant to the Act, the sentencing judge noted that if he imposed 
sentence under the violated statute, the sentence would be three and 
one-half years instead of the ten year indeterminate sentence under the 
Act.1574 The Eighth Circuit upheld the sentence, finding that the clear 
intent of Congress was to provide effective and, if necessary, lengthy 
control of the addict, with discharge at the discretion of the incarcer
ating authority upon either a determination that treatment has been 
successful, or the expiration of ten years or an amount of time equal 
to the maximum sentence allowed under the violated law.1575

The mandatory incarceration requirements imposed for certain drug

1564 T he A ct enumerates specific violent crimes w hich automatically make rehabilita
tive treatm ent unavailable. See 18 U.S.C. §§ 4251(b), ( f)(1 )  (1970).

1565 439 F.2d 442 (D.C. Cir. 1970) (en banc).
1566 / J . at 454-57; 18 U.S.C. § 4251(f)(4) (1970).
1567 439 F 2 d  at 454-57; see Brooks v. U nited States, 457 F.2d 970 (9th Cir. 1972) (per 

curiam ).
1568 462 F.2d 1190 (D.C. Cir. 1972).
1569 Id. at 1192.
i&iQld. at 1194.
1571 450 F.2d 1217 (8th Cir. 1971).
1572 See 18 U.S.C. § 4253(a) (1970). “Such commitment shall be for an indeterminate 

period of time no t to  exceed ten years, but in no event shall it exceed the maximum 
s enten c e  that could otherwise have been imposed.” Id.

1573 450 F.2d at 1223.
1574 Id. at 1218.
1575 Id. at 1222-23.
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offenses1576 were repealed by the Comprehensive Drug Abuse Preven
tion and Control Act of 1970,1577 effective May 1, 1971.1578 However, 
the Ninth Circuit has held that where sentencing occurred after the 
effective date, probation or a suspended sentence would be permis
sible.1579

1576 INT, Rev. Code of 1954, ch. 736, § 7237, 68A Stat. 860, as amended, Narcotic Con
trol Act of 1956, ch. 629, § 103, 70 Stat. 568, as amended, Act of Nov. 8, 1966, Pub. L. 
No. 89-793, § 501, 80 Stat. 1449, repealed, Comprehensive Drug Abuse Control Act of 
1970, Pub. L. No. 91-513, § 1101(b)(4)(A), 84 Stat. 1292.

1577 Pub. L. No. 91-513, § 1101(b)(4)(A), 84 Stat. 1292. See also id. § 1103(a), 84 
Stat. 1294.

1578id. § 1105(a), 84 Stat. 1295.
1579 United States v. Stephens, 449 F.2d 103, 104-05 (9th Cir. 1971); see 18 U.S.C. 

§ 3651 (1970). Contra, United States v. Fiotto, 454 F.2d 252, 255 (2d Cir.) (per curiam), 
petition for cert, filed, 40 U.S.L.W. 3444 (U.S. Mar. 2, 1972) (No. 71-1114). See also 
Page v. United States, — F.2d — (10th Cir. 1972) (per curiam); United States v. 
Singleton, 460 F.2d 1148 (2d Cir. 1972).

1580See Fed. R. Crim. P. 32(c) (2). The sentencing judge’s failure to use a presentence 
report or his imposition of sentence prior to the completion of a presentence report 
has been held not to amount to abuse of discretion. See United States v. Warren, 
453 F.2d 738 (2d Cir.), cert, denied, 406 U.S. 944 (1972); United States v. Spadoni, 
435 F.2d 448 (D.C. Cir. 1970) (per curiam); Fed. R. Crim. P. 32(c)(1 ). In Warren, 
the Second Circuit acknowledged the existence of rare cases in which the sentencing 
judge may dispense with the presentence report but advised that judges state on the 
record their reasons for failing to use a presentence report. 453 F.2d at 744.

1581 See Katkin, Presentence Reports: A n  Analysis of Uses, Limitations and Civil Lib
erties Issues, 55 Minn. L. Rev. 15, 24-31 (1970); Note, The Presentence Report: An  
Empirial Study of Its Use in the Federal Criminal Process, 58 G eo. L.J. 451, 470-75 
(1970). See generally ABA Project on Minimum  Standards for Criminal Justice, 
Standards Relating to Sentencing Alternatives and Procedures 214-15 (Approved 
Draft 1968); Comm , on Rules of Practice and Procedure, Judicial Conference of the 
United States, Proposed Amendments to the Federal Rules of Criminal Procedure 
for the U nited States D istrict Courts rule 32(c)(2) (Preliminary Draft 1971).

1582 See, e.g., Greg v. United States, 394 U.S. 489, 492 (1968); United States v. Stidham, 
459 F.2d 297 (10th Cir. 1972); United States v. Humphreys, 457 F.2d 242 (7th Cir. 
1972); United States v. Pizzo, 453 F.2d 1063 (3d Cir. 1972); United States v. Frontero, 
452 F.2d 406 (5th Cir. 1971); United States v. McKinney, 450 F.2d 943 (4th Cir. 
1971) (per curiam). In United States v. Evans, the petitioner sought, and was denied 
access to, the presentence report compiled at a separate trial of a government witness 
who was an accomplice to the burglary charges pending against the petitioner. 454 
F.2d 813 (8th Cir. 1972). The Eighth Circuit held that it was contrary to public interest 
to have an official presentence report concerning another person presented to the 
accused in a separate criminal trial. Id. at 820.

PRESENTENCE REPORTS

Federal practice permits the sentencing judge, in his sole discretion, 
to determine whether the presentence report should be disclosed to the 
defendant.1580 While the issue of disclosure has been debated contin
uously,1581 courts uniformly have held that disclosure is not available 
as a matter of right under the federal rules1582 and not a constitutional
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necessity under due process.1583 In United States v. Knupp,1™* the 
Fourth Circuit stated that where the report contains no confidential 
statements or rehabilitative plans requiring secrecy,1585 disclosure is fa
vored in order to foster the appearance of justice.1586 Furthermore, if 
the sentencing judge intends to disclose the presentence report, fairness 
requires that the defendant receive ample time before sentencing to 
meaningfully challenge the accuracy of the report.1587

1583 See, e.g., United States v. Stidham, 459 F.2d 297, 299 (10th Cir. 1972); United 
States v. Queen, 435 F.2d 66, 67 (D.C. Cir. 1970); Fernandez v. Meier, 432 F.2d 426, 427 
(9th Cir. 1968) (per curiam); cf. Williams v. Oklahoma, 358 U.S. 576 (1959); Williams 
v. New York, 337 U.S. 241 (1949). In United States v. Bryant, however, the District 
o f  Columbia Circuit stated that the constitutional question on disclosure of the pre
sentence report has not been foreclosed. 443 F.2d 775, 778 (D.C. Cir. 1971) (dictum). 
In United States v. Hone, the defendant objected to the presence of United States 
Attorneys at the presentence conference on the grounds that the absence of defense 
counsel deprived him of due process and the right to confrontation. 456 F.2d 495, 496 
(6th Cir. 1972). The Sixth Circuit held that the defendant’s lack of representation 
afforded an unnecessary risk that the Government might supply incorrect and un
challenged information affecting the sentence. Id. The court further stated that rule 
32(c)(2) of the Federal Rules of Criminal Procedure implied that the Congress did not 
anticipate that the presentence report would contain information provided ex parte by 
the Government. Id. at 497.

1584 448 F.2d 412 (4th Cir. 1971) (per curiam).
1585 Reasons advanced for nondisclosure include (1) the reluctance of sources of 

information to discuss matters openly and freely unless the report is confidential, (2) 
the serious delays in the administration of justice due to challenges of the reports, 
and (3) the impact on the defendant’s rehabilitation program. See Note, supra note 
1581, at 470-75. Proponents of disclosure generally argue that fairness to the defendant 
requires disclosure because it assures factual accuracy and helps the defendant better 
understand the reasons for the sentence. See id. See also United States v. Humphreys, 
457 F.2d 242, 245 (7th Cir. 1972); United States v. Evans, 454 F.2d 813, 820 (8th Cir. 
1972).

1586 448 F.2d at 413.
1587 See United States v. Fackelman, — F.2d — (4th Cir. 1971) (per curiam).
1588 See Williams v. New York, 337 U.S. 241, 246-47 (1948). The trial judge in 

Williams v. N ew  York considered the details of the crime, evidence of 30 other burgla
ries in the vicinity of the crime of record allegedly involving the defendant, and 
certain activities associated with the defendant indicating that he possessed “a morbid 
sexuality” and was a “menace to society.” Id. at 244. See also Williams v. Oklahoma, 
358 U.S. 576 (1959) (responsible unsworn or hearsay information relative to the crime 
and life of the defendant is properly considered by the sentencing judge); United 
States v. Pizzo, 453 F.2d 1063 (3d Cir. 1972) (characterization of the defendant as a 
“big time operator” in the presentence report not prejudicial error); Model Penal 
Code § 7.07(3) (Proposed Official Draft 1962).

1589 454 F.2d 181 (2d Cir. 1972).

In imposing sentence, the trial judge may appropriately conduct a 
broad inquiry, largely unlimited as to the kind of information considered 
and the source from which it is obtained.1588 Illustrative of the inquiry’s 
scope is United States v. Sweig,1589 where the Second Circuit affirmed
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a perjury sentence based on factors not contained in the presentence 
report, including evidence of crimes for which the defendant was ac
quitted as well as the defendant’s failure to cooperate at trial.1590 Even 
where the presentence report is utilized, there is no abuse of discretion 
in failing to update the information contained therein where the sen
tence is less than the statutory maximum.1591 However, as the Supreme 
Court stated in Towns end v. Burke™ 2 due process requires that the in
quiry not be based on misinformation or false assumptions derived from 
an unscrupulous and incomplete search for truth.1593 *

1590 at 184. A defendant also may argue that certain factors not considered by 
the sentencing judge should have been considered. See United States v. Fackelman, 
— F.2d — (4th Cir. 1971) (per curiam) (sentence upheld despite defendant’s con
tentions that the sentencing judge should have considered the mental and emotional 
condition of the defendant); United States v. Miller, 451 F.2d 1306 (4th Cir. 1971) 
(per curiam) (case remanded for resentencing where the defense for bail jumping was 
inadequate in the guilt stage but should have been considered in sentencing).

1591 See United States v. Harbolt, 455 F.2d 970 (5th Cir. 1972) (per curiam) (de
fendant requested an expedited sentencing process after his conviction for attempted 
escape from a federal prison).

1592 334 U.S. 736 (1948).
1593 /¿f, at 740-41. See also United States v. Sheppard, 462 F.2d 279 (D.C. Cir. 1972) 

(per curiam).
1594448 F.2d 626 (9th Cir. 1971), cert, denied, 404 U.S. 1061 (1972) (conviction for 

concealing and transporting heroin).
1595 Id. at 634. See also United States v. Chewning, 458 F.2d 381 (9th Cir. 1972) (per 

curiam) (information in the presentence report not found unreliable).
1596 448 F.2d at 630.
1597 Id. at 633. A confidential report submitted in camera to the trial judge did little 

to corroborate the presentence report. Id. at 630.
1598 Id. at 634.

The Ninth Circuit, in United States v. Weston™* extended the ra
tionale of Townsend to vacate a sentence predicated on information in 
the presentence report of doubtful accuracy.1595 The trial court in 
Weston initially indicated that it would sentence the defendant to the 
minimum mandatory sentence of five years; but upon review of a pre
sentence report alleging that the defendant was the chief supplier of 
heroin in western Washington, the court imposed the maximum 20 year 
sentence.1596 The Ninth Circuit held that it was improper for the trial 
judge to rely on the information in the presentence report because it 
was based on unsworn evidence detailing unverified and assertive state
ments of a faceless informer alleging that the defendant was guilty of 
far more serious crimes.1597 Furthermore, the court found that it was 
a miscarriage of justice for the trial judge to place the onus of refuting 
the charges in the presentence report upon the defendant because the 
burden of “proving a negative” is too difficult and expensive.1598



486 T he G eorgetown Law Journal [Vol. 61:275

MULTIPLE SENTENCING

Concurrent Sentence Doctrine. If concurrent sentences1599 are

1599 Concurrent sentences enable a prisoner convicted of multiple offenses to serve 
several sentences simultaneously. An all but conclusive presumption exists in federal 
sentencing that, absent a specification of consecutiveness, a sentence imposed on mul
tiple counts is concurrent with other federal sentences. See Borum v. United States, 
409 F.2d 433, 439-41 (D.C. Cir. 1967), cert, denied, 395 U.S. 916 (1969). However, 
where it is clear that the defendant believed the sentences to be consecutive and suc
cessfully pursued other court actions on that basis, he is estopped from denying that 
he understood the sentences to be consecutive, and the presumption of concurrent 
sentences does not apply. See United States v. Wenger, 457 F.2d 1082, 1087 (2d Cir. 
1972). See generally Circuits Note: 1970-1971 Term  427-30.

1 6 0 0 United States v. Parker, 454 F.2d 1164 (5th Cir. 1972) (per curiam); United 
States v. LaMont, 447 F.2d 1311, 1312 (9th Cir. 1971) (per curiam). See also Hira- 
bayashi v. United States, 320 U.S. 81, 85 (1943).

1601 395 U.S. 784 (1969).
16021d. at 790, 793.
1603 Id. at 791. The Court concluded that the doctrine retains its validity only as a 

principle of judicial convenience. Id. at 788-92.
1604See United States v. Moore, 452 F.2d 576 (9th Cir. 1971) (per curiam); United 

States v. Adcock, 447 F.2d 1337 (2d Cir. 1971) (per curiam), cert, denied, 404 U.S. 939 
(1972).

1605 -  F.2d -  (7th Cir. 1972).
1606 id. at —. The court stated that although it found the challenged counts to be 

invalid, there was no reason for remanding the case for resentencing or for a new trial. 
Instead, it reversed the convictions under the invalid counts. Id. The disposition of 
reversed convictions, however, is not limited to the alternative of an appellate court 
vacating the sentence on all invalid counts. See Note, The Federal Concurrent Sentence 
Doctrine, 70 Colum. L. Rev. 1099, 1117 (1970).

imposed and the evidence is sufficient to support a valid conviction under 
at least one count, the appellate court, under the concurrent sentence 

counts.1600 However, the Supreme Court, in Benton v. Mary land,1601 
held that the doctrine is not a jurisdictional bar to examination of the 
merits of concurrent convictions whenever any of the multiple con
victions create adverse legal consequences.1602 Further, while not dis
carding the doctrine, the Court emphasized that it may be applied in the 
appellate court’s discretion.1603

Some circuits have exercised their discretion by summarily dismissing 
arguments advanced by appellants on the ground that no perceivable 
collateral legal consequences were involved.1604 The Seventh Circuit 
this term, however, reversed invalid concurrent convictions in United 
States v. Tanner1605 because the court could not predict that there was 
no possibility that undesirable collateral consequences would arise as 
a result of the convictions.1606 The Fourth Circuit reached a similar 
result where the petitioner was already serving a 63 year sentence and
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faced additional sentences totalling 23 years and the possibility of ad
verse consequences was slight.1607

1607 Close v. United States, 450 F.2d 152 (4th Cir. 1971). The court noted such adverse 
consequences as diminished opportunity for parole or pardon. ZJ. at 155. See also United 
States v. Fishbein, 446 F.2d 1201, 1205 (9th Cir. 1971), cert, denied, 404 U.S. 1019 (1972) 
(court found one count sustainable and avoided consideration of all concurrent counts).

1608 Callanan v. United States, 364 U.S. 587 (1961) (consecutive sentences for a 
substantive crime and a conspiracy to commit it held proper); Ladner v. United States, 
358 U.S. 169 (1958) (firing one shot at two federal officers constitutes one violation); 
Gore v. United States, 357 U.S. 386 (1958) (multiple punishment for violation of the 
narcotics laws approved); Prince v. United States, 352 U.S. 322 (1957) (unlawful entry 
and robbery are not two offenses consecutively punishable under the Federal Bank 
Robbery Act). See generally Circuits Note: 1910-1911 Term  430-32. The imposition of 
consecutive sentences requires the defendant to serve each of the sentences at successive 
times, thus resulting in a longer imprisonment.

1609 See Morgan v. Devine, 237 U.S. 632, 641 (1915). The Court in Devine stated 
that the test is whether separate acts have been committed which are each punishable 
by the act of Congress. Id. at 640. Although the transaction may be regarded as con
tinuous, each offense may be complete in itself. Id. at 639; see Ebeling v. Morgan, 237 
U.S. 625 (1915) (transaction of cutting several mail bags, though in a sense continuous, 
constituted a complete offense every time a mail bag was cut because the intent of the 
lawmakers was to protect each and every mail bag); United States v. Cohen, 448 F.2d 
1224 (2d Cir. 1971), cert, denied, 405 U.S. 1224 (1972) (defendant received separate 
fines for eleven specific instances of trading in potato futures in excess of the au
thorized limits).

1610 349 U.S. 81 (1955) (transporting two women across state line on the same trip 
and in same car constitutes one violation of Mann Act).

leu  Id. at 83-84. This rule may be considered as merely a restatement of the rule 
that criminal statutes are to be strictly construed in favor of the accused. See United 
States v. Butler, — F.2d — (D.C. Cir. 1972).

1612 _  F.2d -  (D.C. Cir. 1972).
1613 id. at

Consecutive Sentences. The Supreme Court has, on several oc
casions, considered whether a single criminal act or transaction con
stitutes more than one violation of a single statute, thus allowing impo
sition of consecutive sentences for each of the violations.1608 The critical 
factor is the congressional intent, since it is within Congress’ authority 
to dictate what acts constitute violations.1609 However, in Bell v. United 
States,16™ the Court established a “rule of lenity” which requires reso
lution of these questions in favor of the defendant where congressional 
intent is unclear.1611

The rule of lenity was applied this term by the District of Columbia 
Circuit in United States v. Alexander1612 where the defendant received 
consecutive sentences on three of four separate counts of assault with 
a dangerous weapon for assaulting four different individuals in one 
continuous occurrence.1613 Relying on the Supreme Court’s decision in



488 T he Georgetown Law Journal [Vol. 61:275

Ladner v. United States,1614 the circuit court found consecutive sen
tences inappropriate where the defendant collectively assaults different 
members of a group by a single act or course of action, unless Congress 
clearly indicates that the purpose of the statute is furthered by multiple 
convictions.1615 The defendant in United States v. Tarrant1515 con
tended that the simultaneous possession of five firearms constituted one 
offense because the intent of Congress was unclear.1617 In rejecting this 
argument, the Fifth Circuit concluded that in view of Congress’ intent 
to collect a transfer tax on each firearm transferred, Congress must have 
intended the possession of five firearms to constitute five separate of
fenses.1618

In United States v. Butler,151* the defendant proposed that judicial 
review focus on the perpetrator’s subjective intent rather than on the 
legislative intent in drafting the statute.1620 Under this test, only con
current sentences would be authorized for multiple convictions where 
the defendant pursued a single course of conduct to attain a unitary 
purpose.1621 Following the test established by the Supreme Court in 
Blockburger v. United States,1522 the court in Butler allowed consecutive

1614 358 U.S. 169 (1958) (imposition of consecutive sentences for firing one shot at 
two federal officers held erroneous). In Ladner, the court stated that interpreting the 
violated statute to permit multiple convictions and consecutive sentences for assault 
according to the number of officers affected would require a clear indication of 
congressional intent to achieve this result. Id. at 177. See also United States v. Lucas, 
441 F.2d 1056, 1059-60 (D.C. Cir. 1971) (per curiam) (assault with dangerous weapon 
and carrying dangerous weapon separate acts); United States v. Lewis, 435 F.2d 417, 420 
(D.C. Cir. 1970) (reversal of consecutive sentences for single assault on two policemen 
by firing single shot at both policemen, while approving consecutive sentence for 
assaulting third policeman by firing a second shot at a later time).

1615 _  F.2d at - .
1616 460 F.2d 701 (5th Cir. 1972).
1617 Id. at 704; see Int. Rev. Code of 1954, § 5861 (d ).
1618 460 F.2d at 704; see Int. Rev. Code of 1954, §§ 5811, 5861(a). In United States v. 

Carty, the Fifth Circuit held that it was improper to impose consecutive sentences on 
three counts of transporting stolen firearms across state lines because the statute made 
no provision for separate sentences for each firearm transported. 447 F.2d 964, 965 (5th 
Cir. 1971) (per curiam); see 18 U.S.C. § 921(8) (1970).

1619 —F.2d -  (D.C. Cir. 1972).
1620 Id. at —. The defendant received consecutive sentences for murder, housebreak

ing, and larceny in one continuous episode. Id. at —.
1621 Id. at - .
1622 284 U.S. 299 (1932) (separate violations where different elements of proof required 

to establish each violation); see Vincent v. Mosely, 453 F.2d 1218 (8th Cir. 1972) (per 
curiam) (transportation of narcotic drugs involves different elements of proof than 
possession of same drugs). The Blockburger test has not been applied rigidly by the 
courts. Whenever the intent of Congress is manifest within a statutory provision, that 
intent controls. See United States v. Alexander, — F.2d — (D.C. Cir. 1972); United 
States v. Spears, 449 F.2d 946 (D.C. Cir. 1971). A further limitation on the Blockburger 
test is the rule of lenity. See Bell v. United States, 349 U.S. 81, 83 (1955).
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sentences because each offense required elements of proof uncommon 
to the others.1623 The court further held that despite the absence of an 
explicit congressional intent that the crimes of murder, housebreaking, 
and larceny be punished consecutively, a tacit purpose could be at
tributed to Congress to maintain the long-established distinction between 
these offenses.1624 In Baker v. Eis ens tad t1625 however, the First Circuit 
held that contempt charges could not be multiplied on the basis of the 
number and type of questions presented where the defendant had indi
cated at the outset that he would continue to refuse to answer questions 
relating to the entire inquiry.1626

The imposition of sentences for violations of the multiple crimes de
tailed in the Bank Robbery Act1627 has received considerable attention 
from the federal courts. In Prince v. United States,1623 the Supreme 
Court held that consecutive sentences for unlawful entry and robbery 
of a bank were improper because Congress did not intend to pyramid 
the penalties under the Act.1629 The Court stated that the purpose of the 
multiple crimes detailed in the Act was not to increase the maximum 
punishment but rather to decrease the possibility of a bank robber falling 
outside the statute.1630

The Third Circuit, in United States v. Corson,1631 solved the dilemma 
of sentencing under the Act’s multiple count provision by imposing a 
general sentence for all counts.1632 The Fifth Circuit extended the ra
tionale of Prince in United States v. White,1633 holding that separate 
penalties under the Act were improper, whether imposed consecutively 
or concurrently.1634 Even a suspended sentence and minimal probation

1623 _  F.2d at —. The court further relied upon the historical independence of each
of the crimes and the different societal interests which are protected. Id. a t ---- .

1624 Jd. at —. See also Sutton v. United States, 434 F.2d 462 (D.C. Cir. 1970) (consecu
tive sentences for assault with a dangerous weapon and robbery of the same victim); 
Irby v. United States, 390 F.2d 432 (D.C. Cir. 1967) (consecutive sentences for house
breaking and robbery).

1625 456 F.2d 382 (1st Cir. 1972).
1626 Id. at 393. See also Yates v. United States, 355 U.S. 66, 71, 73 (1957) (contempt 

offenses cannot be multiplied where the witness carves out an area of refusal).
1627 18 U.S.C. § 2113 (1970).
1628 352 U.S. 322 (1957).
1629 Id. at 327-28.
1630 Id.
1631 449 F.2d 544 (3d Cir. 1971) (en banc).
1632 Id. at 551. See also United States v. Anderson, 448 F.2d 1379 (3d Cir. 1971).
1633 440 F.2d 978 (5th Cir. 1971), cert, denied, 404 U.S. 839 (1972).
1634 Id. at 998; accord, United States v. Bullock, — F.2d —, — (4th Cir. 1971) (per 

curiam); Barton v. United States, 458 F.2d 537 (5th Cir. 1972); United States v. Parsons, 
452 F.2d 1007 (9th Cir. 1971) (per curiam); United States v. Buck, 449 F.2d 262, 271 
(10th Cir. 1971); see Moore v. United States, 454 F.2d 286 (6th Cir. 1972) (per 
curiam); United States v. Chapman, 448 F.2d 1381 (3d Cir. 1971); United States v.
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for multiple counts under the Act does not comply with the principle 
enunciated in Prince.1^  Most circuits have remanded improper sen
tences under the Act for resentencing,* * * * * * * * * 1635 1636 directing the trial court to 
merge all offenses into the most serious offense.1637

Tarricone, 242 F.2d 555 (2d Cir. 1957). But see Schreter v. Clark, 457 F.2d 1305 (5th
Cir. 1972) (per curiam).

In Forrester v. United States, the Fifth Circuit held that separate convictions under
different subheadings of section 2113 were valid, and that W hite held only that a
defendant is not to be sentenced to concurrent or consecutive terms for overlapping
offenses. 456 F.2d 905, 906 (5th Cir. 1972) (per curiam). Multiple counts for income tax
evasion have not received the same treatment as multiple counts under the Bank Robbery
Act. See United States v. Cramer, 447 F.2d 210 (2d Cir. 1971); Int. Rev. Code of 1954,
§ 7201.

1635 Gorman v. United States, 456 F.2d 1258, 1259 (2d Cir. 1972) (per curiam).
1636 See, e.g., United States v. Bullock, — F.2d — (4th Cir. 1971) (per curiam); 

United States v. Parson, 452 F.2d 1007, 1009 (9th Cir. 1971) (per curiam); United States 
v. Chapman, 448 F.2d 1381, 1388 (3d Cir. 1971). But see United States v. Buck, 449 
F.2d 262, 271 (10th Cir. 1971) (lesser sentences vacated and conviction affirmed).

1637See United States v. Parson, 452 F.2d 1007, 1009 (9th Cir. 1971) (per curiam). See 
also United States v. Bullock, — F.2d — (4th Cir. 1971) (per curiam). In Moore v. 
United States, the Sixth Circuit held that the question of which pyramided sentences 
should be vacated is within the discretion of the trial judge. 454 F.2d 286, 287 (6th 
Cir. 1972) (per curiam).

1638 See Tate v. Short, 401 U.S. 395 (1971) (imprisonment of an indigent for non
payment of fine violates equal protection clause where state previously instituted 
a “fines only” policy for traffic offenses); Williams v. Illinois, 399 U.S. 235 (1970) 
(maximum sentence of one year plus $500 fine where fine is to be worked off at the 
rate of five dollars per day is impermissible discrimination against indigent defendants). 
In both cases the Court stated that alternative means of punishing the defendants could 
be devised which would not discriminate on the basis of ability to pay. 401 U.S. at 
399-400; 399 U.S. at 244-45.

1639 401 U.S. at 397-98; 399 U.S. at 240-41.
I640449 F.2d 183 (5th Cir. 1971).
1641 Id. at 184. The Fifth Circuit had previously determined that incarceration pending 

direct appeal must be credited against an indigent defendant’s maximum sentence be
cause a defendant’s free and open access to appellate review must be preserved. 
Robinson v. Beto, 426 F.2d 797, 798 (5th Cir. 1970) (per curiam); see North Carolina v. 
Pearce, 395 U.S. 711 (1969). The court in Robinson held that a defendant should not

CREDIT AGAINST SENTENCE

The Supreme Court recently decided two cases which clarify the 
constitutional prohibitions against sentences which discriminate against 
the indigent.1638 In both cases, the Court observed that where imprison
ment results solely and directly from an involuntary nonpayment of a 
sum of money, an impermissible economic discrimination exists.1639 The 
Fifth Circuit relied upon the rationale of these cases in Hart v. Hender- 
son,1^  where the defendant, upon receiving the maximum sentence for 
simple burglary, was denied sentencing credit for time spent in custody 
awaiting trial and pending appeal1641 due to his failure to post bail
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bond.1642 Reversing, the court held that the duration of imprisonment 
beyond the statutory maximum should not depend on the inability of 
an indigent criminal defendant to make bond.1643 The court further rea
soned that the defendant’s exercise of his constitutional right to a jury 
trial might be infringed if he faced the risk of losing credit for time 
spent in jail awaiting trial.1644

In United States v. Munich,16*5 the appellent challenged a 16 year 
sentence imposed upon retrial after he had served four years of his 
original 20 year sentence.1646 The Ninth Circuit held that, under the 
mandate of North Carolina v. Pearce,16*1 the appellant was entitled to 
credit for good behavior1648 earned while serving the original sentence 
for the same offense.1649 Thus, the new sentence could not be greater 
than 16 years minus the credit for good time behavior.1650

Two circuits this term considered claims for federal sentencing credit 
for state time imposed to run concurrently with the prior federal con
victions. The defendants were confined in state jails to serve the state 
sentence prior to incarceration for federal offenses because the federal 
marshal failed to take custody at the appropriate time. In United States 
v. Croft,1651 the Sixth Circuit held that an administrative error cannot 
be used to extend the total sentence period.1652 However, in Spigner v. 
be deterred from appealing because he fears that the sentencing judge will not give 
credit for jail time pending appeal. 426 F.2d at 799.

1642 449 F.2d at 184.
1643 Id. at 185. See also McGinnis v. United States ex rel. Pollack, 452 F.2d 833, 834 

(2d Cir. 1971); United States v. Gaines, 449 F.2d 143 (2d Cir. 1971) (per curiam) (lack 
of wealth should not result in longer sentences for indigents).

1644 449 F.2d at 186. A state may not infringe upon constitutional rights through the 
imposition or threat of imposition of additional penalties. See North Carolina v. Pearce, 
395 U.S. 711, 724 (1969); Robinson v. Beto, 426 F.2d 797, 798 (5th Cir. 1970).

1645 456 F.2d 1356 (9th Cir. 1972) (per curiam).
1646 Id. at 1357.
1647 395 U.S. 711 (1969); see note 1644 supra. The fifth amendment guarantee against 

double jeopardy requires that punishment already exacted for an offense must be fully 
credited in imposing a new sentence for the same offense. 395 U.S. at 718-19; see 
Adams v. Wainwright, 453 F.2d 416 (5th Cir. 1972) (per curiam) (credit against a 10 
year sentence for 17 months of confinement pursuant to a 20 year sentence for the 
same offense denied because the sentencing court considered previous incarceration in 
imposing sentence); Henderson v. United States, 446 F.2d 557 (5th Cir. 1971) (per 
curiam).

1648 See 18 U.S.C. § 4161 (1970).
1649 456 F.2d at 1358.
1650 Id.
1651 450 F.2d 1094 (6th Cir. 1971).
1652 Id. at 1099. The defendant, while released on bail for a federal offense, committed 

a state offense which resulted in a two year state sentence running concurrently with 
the previous federal sentence of three years. Id. at 1095. The basis of the state decision 
was that the federal court had prior jurisdiction over the person of the defendant, and 
thus the defendant was still constructively in the custody of federal law. Id. at 1099.
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United States,1653 the Ninth Circuit held that the privilege of concurrent 
federal and state sentences granted by the state trial judge was lost.1654

Current statutory provisions require that any federal time served prior 
to the imposition of a federal sentence must be credited against the 
service of that sentence.1655 However, where the sentence imposed is 
less than the maximum authorized by statute and, as a matter of mechan
ical calculation, credit could have been given within the limits of the 
maximum possible, credit is automatically and conclusively presumed 
to have been given by the sentencing judge.1656 In Myers v. United 
States,1651 the Ninth Circuit, while holding that the record failed to 
establish that credit had not been given, implied that the validity of the 
presumption is not beyond question.1658

The Fifth Circuit construed the federal credit statute in Davis v. 
Attorney General1659 to require federal credit for state pretrial con
finement if the confinement is exclusively the product of federal action, 
such as a federal detainer1660 or a federal parole violator warrant,1661 
which prevented the state from setting any bail.1662 This term the Fifth

I653452 F.2d 1208 (9th Cir. 1971) (per curiam).
1654 id. The defendant in Spigner exhausted federal appeal processes in March 1967, 

but remained at liberty until April 1968, at which time he was incarcerated for a state 
offense which allowed state credit for the time spent serving the federal sentence. Id.

1655 Bail Reform Act of 1966 § 4, 18 U.S.C. § 3568 (1970). No federal credit 
under the statute is granted for bail time pending appellate disposition of a habeas 
petition, for parole supervision time, or for time spent on mandatory release. See 
Marchese v. McEachen, 451 F.2d 555 (9th Cir. 1971) (per curiam).

1656 See, e.g., Schreter v. Clark, 457 F.2d 1305 (5th Cir. 1972) (per curiam); Myers v. 
United States, 446 F.2d 232 (9th Cir. 1971); Stapf v. United States, 367 F.2d 326 (D.C. 
Cir. 1966).

1657 446 F.2d 232 (9th Cir. 1971).
1658 /¿f. at 234. In Padgett v. United States, the Fourth Circuit eliminated the presump

tion that a prisoner receiving less than the maximum sentence was granted credit for 
the period of pretrial incarceration. 387 F.2d 649 (4th Cir. 1967). The court held 
that the matter is to be determined according to the facts on a case-by-case basis. Id.

1659 425 F.2d 238 (5th Cir. 1970).
1660 See id. at 240.
1661 See 18 U.S.C. § 4205 (1970).
1662425 F.2d at 240. The defendant was arrested by the state on October 3, 1967, and 

bail was set two days later. However, on October 13, 1967, a federal mandatory release 
violator warrant and detainer were issued directing the state to hold the defendant 
for federal authorities. The state refused to release the defendant on bail. The Fifth 
Circuit stated that if a defendant is denied release on bail because a federal detainer 
is lodged against him, then that time is “spent in custody in connection with the 
[federal] offense.” Id.; see Taylor v. United States, 456 F.2d 1101, 1103 (5th Cir. 1972); 
Bail Reform Act of 1966 § 4, 18 U.S.C. § 3568 (1970).

In Boyd v. United States, the defendant was arrested in connection with state charges 
and bail was set at $20,000. A federal detainer was issued, based upon bailable federal 
charges with bail set at $3000. Because the defendant could have obtained his release 
by posting state and federal bail, Davis did not apply and federal credit was denied. 448
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Circuit extended Davis to cases where state prisoners under federal de
tainer are denied bonding service on a state charge because of the de
tainer1663 and suggested that where the extra expense induced by the 
detainer is sufficiently prohibitive to prevent the prisoner from posting 
bond, federal credit might be required.1664 However, in Jackson v. 
Attorney General,1665 the Fifth Circuit held that where state bail is set 
prior to the issuance of the federal detainer under a parole violator’s 
warrant and the prisoner is unable to make bond, the federal credit does 
not commence until federal custody is obtained.1666 The court dis
tinguished Davis on the grounds that 1) the federal detainer had 
nothing to do with the prisoner’s failure to be released from state cus
tody,1667 and 2) since the prisoner had already received credit from the 
state for the pretrial time, he was not entitled to satisfy successive and 
independent debts to two sovereigns simultaneously.1668 The Eighth 
Circuit has applied this rationale in a number of recent decisions in 
denying federal credit whenever state credit is granted.1669

Cases do arise, however, where the circuit courts are willing to grant 
federal credit for state pretrial time where state credit has been granted. 
In Spence v. United States,1610 the Fifth Circuit recently reaffirmed the 
practice of granting federal credit whenever the state sentence is con
current with the federal sentence and the state confinement is attribut
able to a federal detainer.1671

F.2d 477, 478 (5th Cir. 1971) (per curiam). The Fifth Circuit also has held that Davis 
is inapplicable to a state parole violator arrested in connection with a federal offense 
and committed to state custody pending disposition of the federal charges. See Chaplin 
v. United States, 451 F.2d 179, 181 (5th Cir. 1971) (per curiam).

1663 See Ballard v. Blackwell, 449 F.2d 868, 870 (5th Cir. 1971).
1664 Id.
1665 447 F.2d 747 (5th Cir. 1971) (per curiam).
1666 Id. at 749.
1667 Id. at 748-49; see Boyd v. United States, 448 F.2d 477, 478-79 (5th Cir. 1971) (per 

curiam).
1668 447 F.2d at 749; see Radcliffe v. Clark, 451 F.2d 250 (5th Cir. 1971) (per curiam).
1669 See United States ex rel. Derengowski v. Attorney General, 457 F.2d 812 (8th 

Cir. 1972) (per curiam); Doss v. United States, 449 F.2d 1274 (8th Cir. 1971) (per 
curiam).

1670 452 F.2d 1198 (5th Cir. 1971) (per curiam).
1671 Id. at 1199; see Willis v. United States, 438 F.2d 923 (5th Cir. 1971) (per curiam).. 

Where the state and federal sentences are to be served consecutively, however, no
credit is given. In Radcliffe v. Clark, the defendant never obtained release on bail from 
state charges because of a federal mandatory release violator warrant. 451 F.2d 250, 251 
(5th Cir. 1971) (per curiam). Although the state sentence was to be concurrent with 
any federal sentence received on new federal charges and pretrial credit towards service 
of these sentences was granted, the Fifth Circuit held that because the federal sentence 
underlying the federal detainer was consecutive to the new state and federal sentences, 
the defendant was not entitled to credit toward service of the sentence underlying the 
detainer. Id.



494 T he G eorgetown Law Journal [Vol. 61:275

Good time credit,1672 when two or more consecutive sentences are to 
be served, is computed by aggregating the several sentences.1673 In 
United States v. Hardin™1* the defendant received a federal sentence 
on the first count concurrent with an existing state sentence and a 
sentence on the second count set to commence upon release of the de
fendant from state custody.1675 The Fifth Circuit held that separate 
federal sentences which are not explicitly consecutive to each other are 
not aggregated for purposes of computing good time credit.1676

1 6 7 2 See 18 U.S.C. §§ 4161-66 (1970). Deductions from the term of a sentence are 
authorized on the basis of both good conduct and the amount of time of actual em
ployment in an industry or camp during service of sentence. Id. §§ 4161-63. Upon 
release, an individual is treated as if on parole until the expiration of the full term of 
the sentence less 180 days. Id. § 4164; see Briest v. United States Bureau of Prisons, 
459 F.2d 284 (8th Cir. 1972) (per curiam). See also Marchese v. McEachen, 451 F.2d 
555 (9th Cir. 1971) (per curiam) (narcotic offender released prior to the expiration of 
sentence because of good time allowances subject to supervision despite general pro
hibition of parole for narcotic offenders under the Narcotic Addict Rehabilitation Act of 
1966. However, good time credit accrued may be forfeited upon violation of the 
rules of the institution or commission of any offense during the term of imprisonment. 
18 U.S.C. §§ 4164-66 (1970); see W oods v. United States, — F.2d — (5th Cir. 1971) 
(per curiam) (earned good time can be revoked for violation of the conditions of 
mandatory release until the expiration of the original term of the sentence).

1673 18 U.S.C. § 4161 (1970). The statute provides for the computation of good 
time allowances on a monthly basis according to the total time of the sentence. For 
example, five days per month are credited to a prisoner if the total sentence is less 
than one year; up to ten days per month are credited if the total sentence is ten years 
or more. Consecutive sentences are aggregated to provide a basis upon which the 
credit is computed. Id.

1674 446 F.2d 148 (5th Cir. 1971).
1675 Id. at 149-50.
1676 Id. at 151.
1677 395 U.S. 711 (1969).
1678 Id. at 725; see United States v. Saletko, 452 F.2d 193, 199 (7th Cir. 1971), cert, 

denied, 405 U.S. 1040 (1972) (impeachment of parts of defendant’s first trial testimony 
and possible perjury insufficient factual information to justify imposition of harsher 
sentence on retrial).

The Court in Pearce rejected arguments that there was an absolute constitutional 
bar to imposition of a more severe sentence on retrial based on either the guarantee 
against double jeopardy or the equal protection clause. 395 U.S. at 720, 723. See also 
Baker v. Eisenstadt, 456 F.2d 382 (1st Cir. 1972), petition for cert, filed, 40 U.SE.W. 
3569 (U.S. May 23, 1972) (No. 71-1526) (where consecutive sentences for multiple

HARSHER SENTENCE AFTER APPEAL

In North Carolina v. Pearce™1*1 the Supreme Court held that imposi
tion of a greater sentence upon retrial after appellate reversal of the 
first conviction violates due process, unless there appears in the record 
factual information concerning identifiable conduct on the part of the 
defendant occurring after the time of the original sentence.1678 The
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Supreme Court stated that a defendant appealing his conviction must 
not fear retaliation by the sentencing judge.* * * * * * * * * * * * 1679 The Fourth and Sixth 
Circuits have extended the Pearce rationale to cases in which the jury 
determines the sentence on retrial.1680 In Pendergrass v. Neil™*1 the 
Sixth Circuit reasoned that because juries are likely to be aware that 
they are hearing a retrial, the possibility exists that the defendant will 
be punished for putting the state to the expense of another trial.1682 1683 
However, a harsher sentence imposed by a jury on retrial was approved 
by the Fifth Circuit in Chaffin v. St ynch combe™** where there was a 
different judge, an entirely new jury, and a different defense lawyer at 
the second trial.1684 The court expressly rejected the Fourth Circuit’s 
rationale1685 because it felt that the likelihood of vindictiveness which
contempt charges set aside because only one contempt offense was committed, sentence
imposed on remand could be no greater than that imposed for first contempt offense
previously adjudicated); Henderson v. United States, 446 F.2d 557 (5th Cir. 1971) (per
curiam) (12 year sentence imposed after retrial for the same offense vacated under
Pearce where the original sentence was 10 years). In United States v. Clutterbuck, four
concurrent sentences for theft of government property valued in excess of $100 were
set aside because the value of the stolen property was not shown to be in excess of
$100. 445 F.2d 839, 840 (5th Cir. 1971) (per curiam), cert, denied, 404 U.S. 858 (1972).
On remand for resentencing, the district judge imposed four consecutive sentences for
theft of property valued under $100. Id. The Ninth Circuit affirmed, stating that the
consecutive nature of the new sentence was not a violation of Pearce because any less
severe new sentence avoided conflict with the Pearce rule. Id. at 840.

1679 395 U.S. at 725. The Seventh Circuit recently held that Pearce did not apply 
where state procedures permitted a reviewing court to increase the sentence, because 
the likelihood that an appellate court would feel vindictive seemed remote. Walsh v. 
Picard, 446 F.2d 1209, 1212 (7th Cir. 1971).

1680See Bruce v. Wingo, 457 F.2d 365 (6th Cir.) (per curiam), petition for cert, filed, 
40 U.S.L.W. 3593 (U.S. May 16, 1972) (No. 71-1495); Pendergrass v. Neil, 456 F.2d 469 
(6th Cir.), petition for cert, filed, 40 U.S.LW. 3593 (U.S. May 11, 1972) (No. 71-1472); 
Terry v. Superintendent, 454 F.2d 591 (4th Cir.), petition for cert, filed, 40 U.S.L.W. 
3570 (U.S. Apr. 10, 1972) (No. 71-1302); Levine v. Peyton, 444 F.2d 525 (4th Cir.) 
(per curiam), cert, denied, 404 U.S. 995 (1971).

1681 456 F.2d 469 (6th Cir.), petition for cert, filed, 40 U.S.L.W. 3593 (U.S. May 11, 
1972) (No. 71-1472).

1682 Id. at 470-71.
1683 455 F.2d 640 (5th Cir. 1972).
1684 id. at 641. The defendant in Chaffin was convicted of robbery by open force and 

violence and sentenced to 15 years imprisonment by the jury in accordance with state 
law. On retrial, the defendant was convicted of the same offense and sentenced by 
the jury to life imprisonment. Id. at 640-41.

1685 The primary disagreement between the Fourth and the Fifth Circuits centers upon 
whether Pearce was based upon the apprehensions of a defendant that he may receive 
a harsher sentence after seeking postconviction relief, or the Court’s fear that a harsher 
sentence may be imposed because of a retaliatory motivation. Compare Chaffin v. Stynch- 
combe, 455 F.2d 640 (5th Cir. 1972) Tuith Levine v. Peyton, 444 F.2d 525 (4th Cir.) (per 
curiam), cert, denied, 404 U.S. 995 (1971). The Fifth Circuit believed that a jury would 
normally not be aware of the prior trial, much less the sentence; thus there is little likeli
hood of a retaliatory motivation. 455 F.2d at 643.
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Pearce sought to prevent was so remote in cases where the jury de
termines sentence that the burden was on the defendant to show that 
the jury was actually vindictive in imposing an increased sentence.1686 *

1686 455 F.2d at 643.
I687404 U.S. 244 (1971) (per curiam); see United States v. Rines, 453 F.2d 878 (3d 

Cir. 1971) (per curiam); Perry v. Blackledge, 453 F.2d 856 (4th Cir. 1971).
1688 404 U.S. at 246. The Court expressed no opinion whether Pearce applied to a 

more severe sentence imposed after a trial de novo. That issue was moot because the 
appellant had completely served his sentence prior to any consideration of the question 
by the Fourth Circuit. Even if the sentence was vulnerable under Pearce, the conviction 
itself could not be erased nor the collateral consequences flowing from that conviction 
avoided. Pearce requires only resentencing. Id.

In Pendergrass v. Neil, the court ordered the Tennessee courts to resentence the 
defendant in view of Pearce even though Tennessee law forbids the trial judge to re
sentence where the jury imposes sentence. 456 F.2d 469 (6th Cir.), petition for cert, 
filed, 40 U.S.L.W. 3593 (U.S. May 11, 1972) (No. 71-1472); see T enn. Code Ann. 
§ 40-2310 (1955). The Sixth Circuit recognized that the result of such an order, despite 
Rice, would probably be a new trial. 456 F.2d at 472.

1689 372 U.S. 353 (1963).
1690/^. a t 357-58. See also Griffin v. Illinois, 351 U.S. 12 (1956) (indigent entitled to 

free transcript).
The appointment of counsel to assist a prisoner in presenting a habeas corpus petition 

is a matter of discretion with the trial judge. See Shelby v. Phend, 445 F.2d 1326, 1328 
(7th Cir. 1971); Hull v. Swenson, 431 F.2d 1194, 1195 (8th Cir. 1970) (per curiam). 
While failure to appoint counsel at habeas corpus proceedings violates no constitutional 
right, several circuits have recognized that an adequate evidentiary hearing complying 
with due process requirements may depend on the effective assistance of counsel. See 
Hawkins v. Bennett, 423 F.2d 948, 951 (8th Cir. 1970); Proctor v. Harris, 413 F.2d 
383, 388 (D.C. Cir. 1969); Roach v. Bennett, 392 F.2d 743, 748 (8th Cir. 1968).

1691 See Woodall v. Neil, 444 F.2d 92, 93 (6th Cir. 1971); United States ex rel. 
Singleton v. Woods, 440 F.2d 835, 838 (7th Cir. 1971); Nelson v. Peyton, 415 F.2d 1154, 
1158 (4th Cir. 1969), cert, denied, 397 U.S. 1007 (1970).

The applicability of Pearce to harsher sentences imposed after trial 
de novo where the defendant is charged with a different offense based 
on the same acts has not been resolved. The issue was raised before the 
Supreme Court this term in North Carolina v. Rice,1681 but the case was 
decided on other grounds.1688 1689 However, the same possibility of vindic
tiveness which Pearce sought to eliminate exists in sentencing procedures 
following a retrial for a different offense.

APPEAL RIGHTS

In Douglas v. California™9,9 the Supreme Court held that an indigent 
defendant must be provided with assistance of counsel on appeal.1690 
Extending the rationale of Douglas, several circuits have held that the 
sixth and fourteenth amendments require the trial judge to advise de
fendants of their right to appeal and right to court-appointed counsel on 
appeal.1691 However, the Sixth Circuit recently indicated that this con-
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stitutional requirement of notice may not apply where the defendant 
pleads guilty.* * * * * * * * * * * * * * * * 1692

i 6 9 2 See United States ex rel. Roldman v. Follete, 450 F.2d 514, 516 (2d Cir. 1971). The
court affirmed the conviction in view of the defendant’s failure to present sufficient facts
to support an evidentiary hearing. Id. at 517; see Farmer v. Beto, 446 F.2d 1357, 1358
(5th Cir. 1971) (per curiam) (failure of retained counsel to advise defendant of his
right to appeal not prejudicial error after plea of guilty). See also Fed. R. Crim. P.
32(a)(2) (notice of appeal rights need only be given following a plea of not guilty).

1693See Breaux v. Henderson, 447 F.2d 466, 467 (5th Cir. 1971) (per curiam); Fairris
v. Beto, 446 F.2d 1290, 1293 (5th Cir. 1971) (per curiam); United States ex rel. O’Brien
v. Maroney, 423 F.2d 865, 869 (3d Cir. 1970). In Lacaze v. United States, however, the
time limit for filing a petition for certiorari to the Supreme Court expired because
retained counsel apparently failed to advise the defendant of his right to seek Supreme
Court review. — F.2d —, — (5th Cir. 1972). The practice in the Fifth Circuit at
the time required only appointed counsel to notify defendants of their right to initiate
further review. Id. However, the Fifth Circuit held that the importance of the right
to review is not affected by the particular attorney-client relationship and proceeded
to re-enter judgement to enable the defendant to petition for certiorari. Id. at —. The
court in effect established the requirement that retained counsel must notify clients of
appeal rights. Id. at —.

1694 See Gregory v. United States, 446 F.2d 498, 500-01 (5th Cir. 1971) (defendant’s 
appellate rights violated when appointed counsel abandoned case after trial, leaving 
defendant with the impression that as an indigent he had no right to appeal); Rought 
v. Henderson, 445 F.2d 622 (5th Cir. 1971) (failure of court-appointed counsel to advise 
appellant of his appeal rights and to act to preserve those rights constitutes effective 
denial of those constitutionally protected rights).

1695 Fe d . R. Crim. P. 32(a) (2).
1696 453 F.2d 1314 (8th Cir. 1972) (per curiam).
1697 Id. at 1316. The defendant was informed of his appeal rights when the jury 

returned its verdict, and furthermore, admitted discussing the matter of appeal privately 
with his trial attorney. Id. See also Dorton v. United States, 447 F.2d 401, 413-14 (10th 
Cir. 1971) (trial judge’s statement that defendant could not appeal denial of motion 
to withdraw guilty plea perhaps misleading as to appellate rights, but not reversible 
error).

The Fifth Circuit has resolved the notice question on the basis of 
whether trial counsel is retained or court-appointed. Where counsel is 
retained, the obligation is on the defendant to notify the court that he 
seeks court-appointed counsel for an appeal.1693 However, court ap
pointed trial counsel, as a representative of the state, is obligated to fully 
inform the defendant of his appellate rights and consult with the de
fendant before foregoing any appellate right. Failure to do so violates 
the defendant’s right to appeal.1694

A federal trial judge is required to advise the defendant of his ap
pellate rights after sentencing.1695 However, in Johnson v. United 
States,1™ where the judge failed to fully advise the defendant of his ap
peal rights after sentencing, the Eighth Circuit held that the federal 
rule need not be strictly followed where the purpose of informing the 
defendant is achieved.1697
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The Supreme Court, in Anders v. California1003 held that court-ap
pointed counsel’s attempt to withdraw from further prosecution of an 
appeal based on his bare conclusion that the appeal was without merit, 
is violative of the fourteenth amendment.1698 1699 The Court indicated that 
a request to withdraw must be accompanied by a brief referring to any
thing in the record that might support an appeal.1700 1701 This term the 
Seventh Circuit, in Nickols v. Gagnon1101 interpreted Anders to require 
that an attorney demonstrate in writing that he has discharged his pro
fessional responsibilities by actively pursuing the appeal.1702 1703 Ineffective 
assistance of counsel was found by the Fifth Circuit in Arrastia v. United 
States1103 where the defendant waived his right to appeal based on the 
misleading advice of his retained counsel that he would be eligible for 
parole.1704

1698 386 U.S. 738 (1967).
1699 id. at 742-43.
1700 id. at 744. The Court stated that counsel must act in the role of advocate, as 

opposed to amicus curiae. Therefore, before a court is able to determine whether an 
appeal is frivolous it must be presented with any conceivable legal arguments in the 
appellant’s behalf. The court, not counsel, decides whether an appeal is frivolous. Id.

1701 454 F.2d 467 (7th Cir. 1971).
1702 Id. at 470-71; see Swenson v. Bosler, 386 U.S. 258 (1967) (per curiam) (fourteenth 

amendment requires counsel’s active prosecution of the appeal). In Nickols, the court 
found that a detailed letter filed by defense counsel evaluating the record and con
cluding that there was no basis for reversal was not a conclusory statement. 454 F.2d 
at 469. The court focused its attention on the substance and quality of counsel’s represen
tation rather than the form of the words. Id. at 471. See also Barker v. Wainwright, 
459 F Jd  8 (5th Cir. 1972) (per curiam) (where defense counsel’s brief for withdrawal 
appeared to be inadequate, case remanded for evidentiary hearing to consider all the 
petitioner’s arguments).

1703 455 F.2d 736 (5th Cir. 1972).
1704 Id. at 739-40. See also Walters v. Harris, 460 F.2d 988 (4th Cir. 1972) (counsel’s 

promise to file a notice of appeal and subsequent failure to do so may constitute in
effective assistance of counsel); Rosinski v. United States, 459 F.2d 59 (6th Cir. 1972) 
(per curiam) (ineffective assistance of counsel w’here the defendant’s counsel failed 
to pursue defendant’s request to appeal while assuring him that the court would appoint 
counsel); Foxworth v. Wainw’right, 449 F.2d 319 (5th Cir. 1971) (ineffective assistance 
of counsel where counsel failed to fully pursue appeal).

1705 The right to free transcripts has been extended by the Supreme Court beyond 
direct appeal procedures. See Roberts v. LaVallee, 389 U.S. 40 (1967) (right to a free 
transcript of a preliminary hearing for use at trial); Long v. District Court, 385 U5. 
192 (1966) (indigent entitled to free transcript of a state habeas corpus hearing for 
use on appeal from denial of the w rit).

TRANSCRIPTS

Under the due process and equal protection clauses of the fourteenth 
amendment, free trial transcripts must be provided for indigent defend
ants seeking appellate review1705 where 1) transcripts are available to 
defendants with the ability to pay and 2) the transcript is needed for an
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effective defense or appeal.1706 Recently, in Britt v. North Carolina,™1 
the Supreme Court identified two factors relevant to the determination 
of need—1) the value of the transcript to the defendant’s appeal and 2) 
the availability of alternative devices that would fulfill the same func
tion as a transcript.1708 However, the Court cautioned that it is not 
necessary for the defendant to specify how the transcript would be 
useful to him.1709

1706 See Draper v. Washington, 372 U.S. 487, 496 (1963); Grffiin v. Illinois, 351 U.S. 
12, 19 (1956). See also Britt v. North Carolina, 404 U.S. 226, 227 (1971). The Court 
has held inadequate other reasons for denying a transcript. See 372 U.S. at 499-500 
(conclusion by trial judge that indigent’s appeal is frivolous is not substitute for full 
appellate review); Eskridge v. Washington State Bd. of Prison Terms & Paroles, 357 
U.S. 214, 216 (1958) (per curiam) (conclusion by trial judge that there was no reversible 
error inadequate substitute for full appellate review).

1707404 U.S. 226 (1971).
™ *ld. at 227. In affirming the denial of a motion for a free transcript, the Court 

relied upon the fact that the same judge, defense counsel, and court reporter participated 
in the defendant’s second trial only a month after the first trial, and that the court 
reporter volunteered to read back any of his notes of the first trial at any time. Id. at 
230. Justice Douglas dissented, arguing that the alternative procedures would not enable 
effective trial preparation and anticipation of possible discrepancies in witnesses’ state
ments. Id. at 230, 231-43 (Douglas, J., dissenting). See also United States v. Chapman, 
451 F.2d 1327, 1328 (5th Cir. 1971) (indigent defendant entitled to free transcript 
of first trial in order to examine credibility of accomplice where Government’s entire 
case based on testimony of accomplice).

1709 404 U.S. at 228.
1710 Mayer v. Chicago, 404 U.S. 189, 198-99 (1971) (free transcripts must be provided 

in both felony and non-felony cases regardless of whether offense is punishable by a 
fine).

1711 Tooker v. Montana, 456 F.2d 262 (9th Cir. 1971) (per curiam); see Jones v. 
Superintendent, 460 F.2d 150, 152 (4th Cir. 1972) (no constitutional right to a transcript 
unless a need shown, regardless of minimal burden on state); Doyal v. United States, 
456 F.2d 1292 (5th Cir. 1972) (per curiam) (no absolute right to transcript to search 
for defects in own record). See also Shelton v. Beto, 460 F.2d 1234 (5th Cir. 1972) 
(per curiam) (failure of trial counsel to ask for transcript did not constitute ground for 
relief); United States v. Abbate, 451 F.2d 990 (2d Cir. 1971) (per curiam). In Perry v. 
Texas, the appellant sought a free trial transcript for his personal use in the preparation 
of a pro se appellate brief. 456 F.2d 879 (5th Cir. 1972) (per curiam). The Fifth 
Circuit held that the appellant was not entitled to a personal transcript where the 
appellant’s counsel had a transcript on appeal and filed an appellate brief. Id. at 881-82.

1712396 U.S. 282 (1970).

Where the indigent defendant has established a colorable need for a 
complete transcript, the Supreme Court has stated that the burden is on 
the state to show that a portion of the transcript will suffice for an ef
fective appeal.1710 Despite the judicial predilection in favor of provid
ing free transcripts, several circuits have held that there is no absolute 
right to a transcript.1711 In Wade v. Wilson,1112 the Supreme Court 
declined to decide whether there are circumstances in which the Con
stitution requires that a state furnish an indigent state prisoner with a
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free trial transcript to aid him in preparing a petition for collateral re
lief.1713

If transcripts of criminal trials are no longer available, some practical 
accommodation must be made to enable defendants to adequately pre
sent claims of error to reviewing courts.1714 Alternative methods of 
reporting trial proceedings are acceptable if they create an equivalent 
record of the contested trial events.1715 In Hart v. Eym an™  the peti
tioner brought a habeas corpus action in federal court contesting the ad
mission of an allegedly coerced confession.1717 The district judge, un
able to determine the merits of the case without a complete trial tran
script, ordered the state to either provide a reasonable substitute for the 
lost trial transcript or grant the petitioner other remedies.1718 The Ninth 
Circuit upheld the district judge’s order as being within the proper 
exercise of federal habeas corpus.1719 Similarly, in United States ex rel. 
Davis v. Yeager,1720 the transcripts of two state habeas hearings were 
inadequate to enable the federal district court to decide alleged con
stitutional errors. The Third Circuit remanded to the district court 
for an evidentiary hearing to supplement the record.1721 In United States 
v. Upsbavo^22 the Fifth Circuit followed Hardy v. United States,1723 
where the Supreme Court held that an indigent on appeal in a federal 
criminal case is entitled to the entire trial transcript when represented 
by new counsel.1724 Since the transcript in Upshaw did not include the

1713 Id. at 286.
1714 See Norvell v. Illinois, 373 U.S. 420, 424 (1963).
17 1 5  See Draper v. Washington, 372 U.S. 487, 495 (1963). The Court stated that a 

statement of facts agreed to by both sides, a full narrative based on either the trial 
judge’s minutes or the court reporter’s untranscribed notes, or part of the transcript 
limited to the relevant issues, may be an adequate alternative record. Id. at 495-96.

1 7 1 G - F.2d -  (9th Cir. 1972).
1717 Id. at - .

1718 Id. The clerk’s transcript did not reveal whether the trial judge made a pre
liminary finding of voluntariness. Id. at —; see Jackson v. Denno, 378 U.S. 368 (1964). 
The district court gave the state three other alternatives—(1) grant a delayed appeal, 
(2) release defendant from custody, or (3) set aside the conviction and retry defendant. 
— F.2d at —.

1719 — F.2d at —. The court emphasized that the district court’s order was condi
tional, provided various alternatives, and was not an order to conduct a hearing. Id. 
at

m o  -  F.2d -  (3d Cir. 1971).
1721 Id. at —; see Townsend v. Sain, 372 U.S. 293 (1963).
1722 448 F.2d 1218 (5th Cir. 1971).
1723 375 U.S. 277 (1964).
1724 ]d. at 279-80. In United States v. Knox, the Eighth Circuit ordered a new trial 

In a federal case where the court reporter’s notes were lost prior to transcription. 456
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opening and closing arguments of counsel, the court found that the pe
titioner could not argue effectively the possibilities of plain error.* * * * * * * * 1725

F.2d 1024 (8th Cir. 1972) (per curiam). The court held that an attempt to prepare
a narrative record was unsatisfactory and that the unavailability of a full transcript
denied the appellant a fair appeal. Id. at 1025. In United States v. Butler, the court
reporter died subsequent to trial and her notes of the sentencing procedures could not
be located and the sentencing judge retained no notes. — F.2d — (D.C. Cir. 1972).
The District of Columbia Circuit held that it was unnecessary to reconstruct the sen
tencing procedures where it was clear from the trial transcript that the sentencing
judge intended to impose consecutive sentences for the separate offenses. Id. at —.

1725 448 F.2d at 1223-24. Other circuits have not found minor omissions in the 
transcript to constitute reversible error. See United States v. Robinson, 459 F.2d 1164 
(D.C. Cir. 1972) (per curiam); United States v. Tierney, 448 F.2d 37 (9th Cir. 1971).

1726 See United States v. Crandall, 453 F.2d 1216 (1st Cir. 1972). Determinations of 
facts and credibility upon a new trial motion are generally within the sound discretion 
of the trial court and will not be disturbed on appeal unless the findings are wholly 
unsupported by the evidence. See United States v. Johnson, 327 U.S. 106, 111-13 
(1946). See also Fed R. Crim. P. 33. In order to gain a new trial based on newly 
discovered evidence, (1) the evidence must in fact be newly discovered; (2) the 
evidence was undiscoverable at the previous trial through the exercise of due diligence; 
(3) it must be material to the factual issues at trial, not merely cumulative or im
peaching; and (4) it must be of such a nature that, on a new trial, it would probably 
produce a different verdict. See United States v. Mayersohn, 452 F.2d 521, 528 n.27 
(2d Cir. 1971); United States v. Stewart, 445 F.2d 897, 901 (Sth Cir. 1971).

it27 445 F.2d 897 (8th Cir. 1971).
1728 Id. at 899.
U29 Id. at 901.
1730 456 F.2d 644 (2d Cir. 1972).
1731 Id. at 646. The defendant relied upon evidence that the prosecution witness had 

committed perjury in proceedings following the defendant’s trial and appeal. Id. at 
646-48.

APPEALABLE QUESTIONS

A motion for new trial based on newly discovered evidence is not 
favored and will be granted only in the most extraordinary circum
stances.1726 * In United States v. Stewart,1121 the defendant based his 
request for a new trial on the recantation of the prosecution’s primary 
witness.1728 Although the witness indicated a reluctance to testify, the 
Eighth Circuit, in view of the serious charge that the defendant was 
framed, remanded for a determination whether the defendant could 
produce other evidence, including the testimony of the recanter, in 
support of the new trial motion.1729 1730 The Second Circuit rejected a mo
tion for new trial in United States v. DeSapio1130 where the defendant 
contended that a prosecution witness was a known perjurer.1731 The 
court affirmed the denial of the motion because evidence of the witness’ 
former perjury indictment was known to the defendant at the time of
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trial and was immaterial to the factual issues.1732 The defendant in 
United States v. Mayersohn™3 contended that newly discovered evi
dence of statements made by a co-offender, contained in a report which 
the Government had suppressed at trial, warranted a new trial.1734 The 
court concluded that, in view of the inadvertence of the prosecutor’s 
suppression of the evidence and the lack of immediate harm to the de
fendant, a new trial was not in the interest of justice.1735

1732  Id. at 648. Other circuits frequently have affirmed denials of a motion for new 
trial based upon newly discovered evidence. See, e.g., United States v. Coleman, — 
F.2d — (8th Cir. 1972) (per curiam) (recantation statement of government witness 
allegedly procured through threats merely cumulative on issue of perjury when witness’ 
contradictory statements introduced at trial); United States v. DePalma, 461 F.2d 240 
(9th Cir. 1972) (per curiam) (testimony of witness unavailable at time of trial merely 
cumulative; police report disclosing witnesses’ initial difficulty in identifying the de
fendant not likely to produce a different verdict); United States v. Fistel, 460 F.2d 
157 (2d Cir. 1972) (affidavit of former secretary corroborating details of defendant’s 
testimony not newly discovered); United States v. Persico, 454 F.2d 721 (2d Cir. 
1972) (per curiam) (immaterial evidence); United States v. Crandall, 453 F.2d 1216 
(1st Cir. 1972) (defense argument not presented at trial not likely to produce a 
different verdict).

1733 452 F.2d 521 (2d Cir. 1971).
1734 Id. at 525.
1735 Id. at 526-27. The court noted that the more egregious the suppression, the less 

material to the verdict need the evidence be in order to require a new trial. However, 
the court did not clarify whether the harm to the defendant should be measured 
by the effect of the evidence on pretrial preparation or by the effect of the evidence 
on the jury. Id. at 526 n.20.

1736 See, e.g., United States v. Prince, 456 F.2d 1070 (5th Cir. 1972) (per curiam) 
(adequacy of trial counsel); United States v. Castanon, 453 F.2d 932 (9th Cir. 1972) 
(per curiam) (evidence procured through an allegedly improper search and seizure); 
United States v. Addonizio, 449 F.2d 100 (3d Cir. 1971) (per curiam) (allegation that 
Government led defendant to believe that he would be allowed to sever his trial from 
that of co-defendants); United States v. Marquez, 449 F.2d 89 (2d Cir. 1971), cert, 
denied, 405 U.S. 963 (1972).

1737 456 F.2d 668 (3d Cir. 1972).
1738 id. at 669. The district court concluded, approximately four months after trial, 

that the points urged by the defendant as a basis for a new trial were without merit. 
However, the district court decided sua sponte that its injudicious indulgence in 
“witty diversities” during the instructions warranted a new trial. Id. The federal rules 
require that motions for a new trial be made by the defendant within seven days after 
the verdict. Fed. R. Crim. P. 33.

Several circuits declined to consider points raised for the first time on 
appeal because the record did not present sufficient facts for a proper 
resolution of the issues.1736 In United States v. Newman™ 1 the trial 
court had granted a motion for a new trial for reasons advanced sua 
sponte by the court after the prescribed time limit for a new trial motion 
had expired.1738 The Third Circuit vacated the trial court’s order be
cause it construed the procedural limitations on new trial motions to
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preclude a judge-initiated grant of a new trial.1739 Furthermore, the 
court held that a new ground could not be raised beyond the prescribed 
time limit.1740

In United States v. Calandra11*1 the Sixth Circuit held that the Gov
ernment was authorized to appeal a pre-indictment suppression of evi
dence order granted by the district court in a grand jury proceeding.1742 
The Sixth Circuit regarded the grand jury investigation as a criminal 
proceeding from which the Government could appeal any suppression 
order.1743 Additionally, the court held that the investigation, if not a 
criminal proceeding, was clearly an independent plenary proceeding 
from which a final order is appealable.1744 In yet another area, other 
circuits have held that venue and removal are not appealable after 
trial.1745

PLAIN ERROR

Errors occurring at trial may be recognized on appeal as plain error 
even though not objected to at trial, provided that the errors affect sub
stantial rights of the parties.1746 The rule is applied at the appellate 
court’s discretion1747 in order to prevent miscarriages of justice.1748 The 

1739456 F.2d at 670, 672. In U nited States v. M usquiz, the F ifth  C ircuit raised a point 
of error on its own motion w here the error consisted of the G overnm ent’s failure to 
establish an essential element of the crime. 445 F.2d 963 (5th Cir. 1971). T h e  court 
implied that it could grant a new trial; however, it rem anded w ith  instructions to  dis
miss the indictment. Id. at 966. ,

1740 456 F.2d at 671-72.
1741 455 F.2d 750 (6th Cir. 1972) (per curiam ). 
i 7 4 2ZtL at 752;see 18 U.S.C. § 3731 (1970).
1743 455 F.2d at 752.
1744 id.; see 28 U.S.C. § 1291 (1970). A n appellate court has no jurisdiction to  hear 

a case where a final decision has not been rendered. See DiBella v. U nited States, 369 
U.S. 121, 124 (1962). But see Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 
545-47 (1949) (collateral order exception). In In re Rom , the T h ird  Circuit held that 
denial of a motion to quash a subpoena is no t appealable. 459 F.2d 15 (3d Cir. 1972) 
(per curiam ). T he court distinguished contem pt proceedings w here an interlocutory 
appeal is permissible, and section 3731 as applicable only to  the G overnm ent where 
suppression motions are granted. Id. at 16.

1745 See United States v. Brannan, 457 F.2d 1062, 1065-66 (6th Cir. 1972) (venue); 
United States v. W oodring, 446 F.2d 733, 737-38 (10th Cir. 1971) (rem oval).

1746 See United States v. Atkinson, 297 U.S. 157 (1936); U nited States v. Campbell, 419 
F.2d 1144 (5th Cir. 1969); F ed. R. Crim . P. 52(b). See generally Circuits N ote: 1970-1971 
Term  444-45.

1747 See Altom v. U nited States, 454 F.2d 289, 292 (7th Cir. 1971), cert, denied, 406 
U.S. 917 (1972); United States v. M anning, 448 F.2d 992, 1002 (2d C ir.), cert, denied, 
404 U.S. 995 (1971).

1 7 4 8 See, e.g., Altom v. U nited States, 454 F.2d 289, 292 (7th Cir. 1971), cert, denied, 
406 U.S. 917 (1972); United States v. Bradley, 447 F.2d 657, 660 (3d Cir. 1971) (per 
curiam ); United States v. Sheley, 447 F.2d 455 (9th Cir. 1971), cert, denied, 404 U.S. 
1022 (1972); Tapia v. Rodríguez, 446 F.2d 410, 413 (10th Cir. 1971); U nited States v. 
Flanagan, 445 F.2d 263 (5th Cir. 1971) (per curiam ), cert, denied, 404 U.S. 1060 (1972).
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court will consider the whole record,1749 including whether the strength 
of the case against the defendant is overwhelming.1750 Recently federal 
appellate courts have found no plain error in the denial of effective as
sistance of counsel,1751 admission of improper evidence,1752 minor mis
conduct of the prosecutor,1753 failure to give required jury instruc
tions,1754 and use of improper jury instructions.1755

1749 United States v. Gilbert, 447 F.2d 883, 886 (10th Cir. 1971); United States v. 
Williams, 445 F.2d 421 (10th Cir.), cert, denied, 404 U.S. 966 (1972).

1750See Lange v. United States, 453 F.2d 1332 (9th Cir. 1972) (per curiam); United 
States v. Birmingham, 447 F.2d 1313, 1315 (10th Cir. 1971) (strength of case not 
found overwhelming).

1751 See United States v. Plount, 452 F.2d 606 (9th Cir. 1971) (per curiam); United 
States v. Memoli, 449 F.2d 160 (9th Cir. 1971) (per curiam), cert, denied, 405 U.S. 928 
(1972).

1752 See, e.g., United States v. Sarno, 456 F.2d 875 (1st Cir. 1972) (hearsay declarations 
made by co-conspirators prior to defendant’s entry into the conspiracy); Altom v. 
United States, 454 F.2d 289 (7th Cir. 1971), cert. denied, 406 U.S. 917 (1972) (ques
tionably seized evidence); United States v. Manning, 448 F.2d 992, 1002 (2d Cir.), 
cert, denied, 404 U.S. 995 (1971) (questionable seizure of heroin); United States v. 
Sheley, 447 F.2d 455 (9th Cir. 1971), cert, denied, 404 U.S. 1022 (1972) (testimony 
and exhibits which were the product of a questionable search and seizure); Tapia v. 
Rodriguez, 446 F.2d 410, 413 (10th Cir. 1971) (testimony concerning a police mugbook 
which contained the defendant’s picture); United States v. Flanagan, 445 F.2d 263 
(5th Cir. 1971) (per curiam), cert. de?ued, 404 U.S. 1060 (1972) (failure to object to 
in-court identification testimony); United States v. DeMasi, 445 F.2d 251, 257 (2d 
Cir.), cert, denied, 404 U.S. 882 (1971) (hearsay testimony that was merely cumulative).

1753 5 ^  United States v. Isaza, F.2d (2d Cir. 1972) (improper comments 
made by the prosecutor during summation corroborating evidence on the basis of his 
personal knowledge); United States v. Memoli, 449 F.2d 160 (9th Cir. 1971) (per 
curiam), cert, denied, 405 U.S. 928 (1972) (misstatements by the prosecutor during 
opening and closing arguments); United States v. Nelson, 448 F.2d 1304 (10th Cir. 
1971) (submission of a consent to search document by the prosecutor which was not 
disclosed at pretrial discovery); United States v. Gilbert, 447 F.2d 883, 886 (10th Cir. 
1971) (frequent detailed comments by the prosecution on the social consequences of 
heroin use); Tapia v. Rodriguez, 446 F.2d 410 (10th Cir. 1971) (improper references 
by the prosecutor to the police mugbook during opening statement).

1754 See, e.g., United States v. Brown, 454 F.2d 397 (9th Cir. 1972) (failure to instruct 
the jury to scrutinize carefully the testimony of an accomplice); Lange v. United States, 
453 F.2d 1332 (9th Cir. 1972) (per curiam) (failure to instruct on the possibility of 
mistake of fact). See also United States v. Kroncke, 459 F.2d 697 (8th Cir. 1971) (failure 
of the trial court to rule on the defendant’s requested instructions and the admissibility 
of justification evidence prior to closing argument).

1755 e.g., United States v. Sarno, 456 F.2d 875 (1st Cir. 1972) (improper instruc
tion on the overt acts required for conviction); United States v. Bradley, 447 F.2d 657 
(3d Cir. 1971) (per curiam) (erroneous instructions that the jury could infer knowledge 
from constructive possession); United States v. Contreras, 446 F.2d 940 (2d Cir. 1971) 
(per curiam) (improper instruction permitting jury to infer distribution of narcotics 
from evidence of possession); United States v. Flanagan, 445 F.2d 263 (5th Cir. 1971) 
(per curiam), cert, denied, 404 U.S. 839 (1972) (improper instruction on lesser-included 
offense).
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The District of Columbia Circuit, in United States v. Bobbitt™* 
held that there was no plain error in the trial court’s failure to give a 
limiting instruction on the use of evidence of prior criminal history 
where such evidence was proffered by the prosecutor to establish the 
defendant’s motive—a substantial element in the crime of murder.1756 1757 
The court found that no instruction was necessary because the other 
substantial elements of the crime—identity, presence, and opportunity— 
were not contested in view of undisputed and independent evidence.1758 1759 
Similarly, in United States v. Williams11™ the Tenth Circuit held that 
failure to give a limiting instruction on the use of a prior criminal 
record, where the record was used to impeach the credibility of the de
fendant, does not constitute plain error when the evidence of guilt is 
overwhelming.1760

1756 450 F.2d 685 (D.C. Cir. 1971).
1757 Id. at 689-90. In a prosecution for murder, the trial court admitted evidence of a 

shotgun attack on the decedent 12 years earlier because it illustrated that there had 
been “bad blood” between the defendant and the decedent, thus establishing a basis for 
motive. Id. at 687, 689.

Other circuits have considered the admission of evidence of the defendant’s prior 
criminal history and held that, in limited circumstances, the admission did not constitute 
plain error. See, e.g., United States v. Allers, 453 F.2d 1244 (8th Cir. 1972) (per curiam) 
(testimony of an accomplice referring to defendant’s possible commission of another 
crime not plain error in view of the entire record); United States v. Cable, 446 F.2d 
1007 (8th Cir. 1971); United States v. W oodring, 446 F.2d 733, 737 (10th Cir. 1971) 
(inadvertent reference by an FBI agent to another charge not plain error in view of 
the entire record); United States v. DeMasi, 445 F.2d 251, 257 (2d Cir.), cert, denied, 
404 U.S. 882 (1971) (admission of statements concerning the defendant’s violent nature). 
See also Tapia v. Rodriguez, 446 F.2d 410 (10th Cir. 1971) (prosecutor’s reference to 
mugbook containing defendant’s picture not plain error in view of strong evidence of 
guilt).

1758 450 F.2d at 692. The court thus reasoned that the shotgun incident could only 
be relevant on the substantive issue of motive. Id. at 692, 693.

In his dissent, Judge Fahy argued that the trial was infected with serious error under 
the court’s prior decisions requiring a limiting instruction whenever the evidence has a 
limited purpose. Id. at 694, 695 (Fahy, J., dissenting); see United States v. McClain, 
440 F.2d 241 (D.C. Cir. 1971). Judge Fahy stated that a limiting instruction should 
have been given advising the jury to limit use of the shotgun incident solely as evidence 
of motive, and then, only if it concluded that the previously existing hostility still 
existed at the time of the alleged crime. In addition, the instruction should have advised 
the jury that it could not use the shotgun incident as indicative of the defendant’s 
general culpability. 450 F.2d at 695 (Fahy, J., dissenting).

1759 445 F.2d 421 (10th Cir.), cert, denied, 404 U.S. 966 (1971).
1760 Id. at 424.
1761 447 F.2d 1313 (10th Cir. 1971).
1762 Id. at 1315.

In United States v. Birmingham™1 the prosecution’s case consisted 
primarily of the testimony of a co-defendant who previously pleaded 
guilty to the sale of narcotic drugs.1762 The Tenth Circuit found plain
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error in the trial court’s instruction on the presumptive truth of a wit
ness’ testimony.1763 In another case last term, the Tenth Circuit found 
plain error in the trial court’s failure to instruct the jury on the manner 
in which uncorroborated testimony of accomplices should be consid
ered.1764

1763 /¿. The trial court instructed the jury that “[ujnless and until outweighed by evi
dence to the contrary the law presumes that a witness speaks the truth . . . Id.

1764 United States v. Owens, 460 F.2d 268 (10th Cir. 1972). See also United States v. 
Brown, 454 F.2d 397 (9th Cir. 1971) (failure to instruct the jury to scrutinize the testi
mony of an accomplice does not constitute plain error where the jury generally in
structed on credibility and other testimony existed).

1765 See United States v. Birmingham, 447 F.2d 1313, 1316 (10th Cir. 1971) (instruction 
directly contradicting the knowledge element of the violated statute constitutes reversible 
erro r).

1766 450 F.2d 359 (8th Cir. 1971), cert, denied, 404 U.S. 946 (1972).
1767 /¿ .a t  363-64; see 18 U.S.C. §§ 2113, 3231 (1970).
1768 See 28 U.S.C. § 2111 (1970); Fed. R. Crim. P. 52(a). See generally, Kotteakos v. 

United States, 328 U.S. 750 (1946); Circuits Note: 1910-1911 Term  440-44. In Kotteakos, 
the Court stated that “if one cannot say, with fair assurance, after pondering all that 
happened without stripping the erroneous action from the whole, that the judgment 
was not substantially swayed by the error, it is impossible to conclude that substantial 
rights were not affected.” 328 U.S. at 765.

1769 Sec, e.g., Langel v. United States, 451 F.2d 957 (8th Cir. 1971) (objectionable 
statement by prosecution witness); United States v. Suskin, 450 F.2d 596 (2d Cir. 1971) 
(admission of testimony pursuant to the leads doctrine in a tax evasion case where 
the leads doctrine subsequently held inappropriate); United States v. Woodring, 446 
F.2d 733 (10th Cir. 1971) (use of demonstrative evidence as an exhibit not offered into 
evidence); United States v. Ewing, 446 F.2d 60 (9th Cir. 1971) (per curiam) (hearsay 
testimony of a police officer concerning an anonymous tip ); United States v. DeMasi, 
445 F.2d 251 (2d Cir.), cert, denied, 404 U.S. 882 (1971) (hearsay statement that un
identified racket men would make a visit).

1770See, e.g., United States v. Haley, 452 F.2d 391 (8th Cir. 1971) (per curiam), 
cert, denied, 405 U.S. 977 (1972) (government evidence indicating the commission of 
other crimes); United States v. Cable, 446 F.2d 1007 (8th Cir. 1971) (testimony on 
pending unrelated offense); United States v. Woodring, 446 F.2d 733 (10th Cir. 1971) 
(inadvertent reference by FBI agent to another charge during testimony).

Erroneous statement of the necessary elements of an offense charged 
affects substantial rights of the defendant.1765 1766 In Scruggs v. United 
States1166 the Eighth Circuit found plain error where the trial court 
failed to instruct the jury on the essential elements of conviction and 
remanded the case for resentencing under a lesser included offense.1767

HARMLESS ERROR

The doctrine of harmless error permits federal courts to disregard 
any nonconstitutional error occurring at trial which does not affect the 
substantial rights of the parties.1768 Recently, federal appellate courts 
found harmless error in the admission of improper testimony,1769 in
cluding references to the defendant’s prior criminal activity,1770 ex-
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elusion of admissible testimony,1771 use of improper instructions,1772 
failure of defense counsel to cross-examine a witness,1773 and minor mis
conduct of the prosecutor.1774

1771 See United States v. Edwards, 458 F.2d 875 (5th Cir. 1972) (prohibiting defendant 
from testifying on his intent); United States v. Chason, 451 F.2d 301 (2d Cir. 1971), 
cert, denied, 405 U.S. 1016 (1972) (exclusion of evidence admissible under the state of 
mind exception to the hearsay rule).

1772 See United States v. Nolan, 450 F.2d 934 (10th Cir. 1971); Colson v. Cupp, 449 F.2d 
730 (9th Cir. 1971) (per curiam). See also United States v. Kroncke, 459 F.2d 697, 705 
(Sth Cir. 1972) (harmless error in the trial court’s failure to inform counsel of its 
decision on their requested instructions prior to closing argument); United States v. 
Arriagada, 451 F.2d 487 (4th Cir. 1971), cert, denied, 405 U.S. 1018 (1972) (harmless 
error for the trial court to receive and answer an inquiry of the jury without the 
defendant’s presence).

1773 See United States v. Shea, 445 F.2d 856 (9th Cir. 1971) (per curiam), cert, denied, 
404 U.S. 837 (1972).

1774 See, e.g., United States v. McQueen, 458 F.2d 1049 (3d Cir. 1971) (minor im
proprieties not prejudicial in light of defendant’s weak case); United States v. Masters, 
450 F.2d 866 (9th Cir. 1971) (per curiam), cert, denied, 405 U.S. 1044 (1972) (asking 
defendant if he used drugs not prejudicial); Scott v. United States, 448 F.2d 581 (5th 
Cir. 1971), cert, denied, 405 U.S. 921 (1972) (inadvertent closing remarks referring to 
non-existent evidence held harmless error); United States v. Woodring, 446 F.2d 733, 
737 (10th Cir. 1971) (failure to prove all statements or to present evidence on all state
ments made on opening remarks is harmless e rro r); United States v. Greenberg, 445 
F.2d 1158 (2d Cir. 1971) (failure to call witness whom prosecutor said would be called 
held harmless error where defendant had equal access to the witness and knew prosecutor 
might not call witness). But see United States v. Stanley, 445 F.2d 644 (4th Cir. 1972) 
(inadvertent closing remark on defendant’s credibility required new trial because error 
could not be disregarded as harmless).

The Supreme Court has held that failure of the prosecution to correct false testimony 
of its witness violates due process. See Giglio v. United States, 405 U.S. 150 (1972). 
However, this term the Third Circuit, in United States ex rel. Dale v. Williams, held 
that even though a prosecution witness’ testimony may have been false, there was no 
reasonable likelihood that it would affect the verdict in view of detailed testimony pre
sented by the prosecution’s primary witness. 459 F.2d 763, 765, 768 (3d Cir. 1972).

i 77  ̂386 U.S. 18 (1967).
111& Id. at 21. The Court noted that some errors involve constitutional rights so basic 

to a fair trial that their infraction can never be treated as harmless error. Id. at 23; 
see, e.g., Gideon v. Wainwright, 372 U.S. 335 (1963) (right to counsel); Payne v. 
Arkansas, 356 U.S. 560 (1958) (prohibition against coerced confessions); Tomey v. 
Ohio, 273 U.S. 510 (1927) (right to impartial judge); cf. Coleman v. Alabama, 399 U.S. 
1 (1970) (remand to the state courts to determine whether the denial of the constitu
tional right to counsel at the preliminary hearing is harmless error). But see Milton v. 
Wainwright, 407 U.S. 371 (1972).

The Second Circuit has applied the Chapman standard to nonconstitutional errors 
under rule 52(a) of the Federal Rules of Criminal Procedure. See United States v. 
Edwards, 458 F.2d 875 (5th Cir. 1972) (improper exclusion of testimony harmless 
beyond a reasonable doubt when contention clearly presented in pleadings and argu
ment); United States v. Chason, 451 F.2d 301, 305 (2d Cir. 1971), cert, denied, 405

However, the Supreme Court determined, in Chapman v. California,*1™ 
that a different standard of harmless error applies where the error in
volves denial of a federal constitutional right.1776 The Court stated that
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a federal constitutional error is harmless when it is established beyond a 
reasonable doubt that the error did not contribute to the verdict.* * * 1777 * In 
Harrington v. California,1113 the Court attempted to clarify this harm
less error test by shifting the inquiry from whether the error contributed 
to the verdict to whether the untainted evidence is so overwhelming 
that the error is harmless beyond a reasonable doubt.1779 The circuits 
have not applied the harmless error test of Chapman and Harrington 
uniformly,1780 1781 and it is questionable whether the Supreme Court’s heavy 
reliance on Harrington in the recent decision of Schneble v. Florida1131 
will clarify the focus of the constitutional harmless error test.1782

U.S. 1016 (1972) (improper exclusion of evidence harmless beyond a reasonable doubt).
But see Issac v. United States, 431 F.2d 11, 15 (9th Cir. 1970) (lower standard can be
applied to nonconstitutional error).

1777 386 U.S. at 21-22; see Fahy v. Connecticut, 375 U.S. 85, 86-87 (1963). See also 
Note, Harmless Constitutional Error: A  Reappraisal, 83 H arv. L. Rev. 814, 817 (1970).

1778395 U.S. 250 (1969).
1779 Id. at 254. In determining whether the evidence is so overwhelming that the error 

is harmless beyond a reasonable doubt, a court must assess the probable impact of the 
tainted evidence on the minds of an average jury. Id. Justice Brennan dissented, arguing 
that the overwhelming evidence test had been specifically rejected in Chapman in favor 
of the test requiring that a harmless error make no contribution to the conviction. Id. 
at 255, 256 (Brennan, J., dissenting).

1780 The general approach followed in most circuits is to ignore any inconsistencies 
and cite Chapman, Harrington, and Fahy in applying a test requiring that overwhelming 
evidence of guilt exist before an error is recognized as harmless beyond a reasonable 
doubt. See, e.g., Roper v. Beto, 454 F.2d 499 (5th Cir. 1971); Cannito v. Sigler, 449 F.2d 
542 (8th Cir. 1971); Olivas v. Arizona, 447 F.2d 974, 975-76 (9th Cir. 1971).

However, the Third Circuit in United States ex rel. Howard v. Rumble held that, 
although the defendant’s guilt had been proven beyond a reasonable doubt, it could not 
say the evidence was so overwhelming as to wipe out a constitutional error. 452 F.2d 
904 (3d Cir. 1971). The court stated that it was “presently in f° r m e d of no means to 
enable a court to weigh the effect on the minds of a jury of a positive reference to a 
defendant’s failure to take the witness stand . . . . ” Id. at 907. The Third Circuit further 
stated in United States ex rel. Dale v. Williams that harmless error existed where there 
was a reasonable possibility that the tainted evidence might have contributed to the 
conviction. 459 F.2d 763 (3d Cir. 1972), citing Fahy v. Connecticut, 375 U.S. 85, 86-87 
(1963). See also United States v. Stanley, 455 F.2d 644, 647 (4th Cir. 1972) (improper 
statements by prosecutor in closing argument not harmless when evidence was not 
overwhelming).

In Loftis v. Beto, the Fifth Circuit held that “an error is harmless beyond a reasonable 
doubt if the evidence which was properly received leaves no room for the jury to 
entertain any reasonable doubt as to guilt.” 450 F.2d 599 (5th Cir. 1971). See also 
Vacarro v. United States, 461 F.2d 626 (5th Cir. 1972) (court rejected overwhelming 
evidence test where evidence of possession of marijuana used to show knowledge of 
importation).

1781 405 U.S. 427 (1972). See also Milton v. Wainwright, 407 U.S. 371 (1972) (error 
is harmless beyond a reasonable doubt when other evidence of guilt is overwhelming).

1782 Schneble, like Harrington, involved admission of evidence in violation of Bruton 
v. United States, which held that introduction at trial of a nontestifying co-defendant’s 
statement implicating the defendant is violative of defendant’s constitutional right of
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The erroneous admission of evidence obtained by an illegal search 
and seizure was held to be harmless error in Kaujman v. United States.1183 
Because the sole issue in Kaufman was whether the defendant was 
legally sane, the Eighth Circuit held that the material effect of the 
illegal evidence on the minds of the jury was harmless.1784 In Cannito v. 
Sigler11^  the Eighth Circuit held that the introduction of illegally seized 
guns into evidence was harmless.1786 The court reasoned that the jury 
could not have been unduly influenced by the guns because substantial 
prior evidence concerning the guns existed.1787

The use at trial of a post-indictment, pretrial confession made without 
assistance of counsel to a police officer posing as a fellow prisoner was 
recently held by the Supreme Court, in Milton v. W  ainwright,1188 to be 
harmless beyond a reasonable doubt where three other unchallenged 
confessions and strong corroborative evidence of guilt existed.1789 The 
admission of illegal confessions had previously been held harmless error 
by several state courts1790 and some federal appellate courts.1791 
confrontation. See Schneble v. Florida, 405 U.S. 427, 428 (1972); Harrington v. Cali
fornia, 395 U.S. 250, 252 (1969); Bruton v. United States, 391 U.S. 123, 128 (1968). In 
Schneble, however, the error was held harmless. 405 U.S. at 431-32. The Court in 
Schneble cited Chapman as supportive of the statement that reversal is unnecessary 
unless there is a reasonable possibility that the tainted evidence contributed to the con
viction. Id. at 432. The Third Circuit has interpreted this as the current statement of 
the harmless error standard. See United States ex rel. Dale v. Williams, 459 F.2d 763, 
767 & n.2 (3d Cir. 1972).

1783 453 F.2d 798 (8th Cir. 1971); see Fahy v. Connecticut, 375 U.S. 85 (1963) (er
roneous admission of evidence obtained by an illegal search and seizure could be 
harmless error). Other circuits have found harmless error in the admission of illegally 
seized evidence in view of substantial admissible evidence clearly establishing the jury’s 
verdict. See, e.g., United States v. Vingino, — F.2d — (4th Cir. 1972) (per curiam) 
(inadmissibility of two counterfeit bills harmless where numerous other identical bills 
were properly admitted); United States v. Garr, 461 F.2d 487 (5th Cir. 1972) (testimony 
of four witnesses that defendant was in possession of a firebomb when arrested); Smith 
v. United States, 460 F.2d 1236 (8th Cir. 1972) (per curiam) (testimony of five eye
witnesses) .

1784 453 F.2d at 803.
1785 449 F.2d 542 (8th Cir. 1971).
1786 Id. at 543.
1787 Id. at 544.
1788 407 U.S. 371 (1972).
1789 Id. at 377-78. The petitioner challenged the admission of his statements as in

voluntary under the fifth amendment and as obtained in violation of his sixth amendment 
rights as interpreted in Massiah v. United States. Id. at 372; see Massiah v. United 
States, 377 U.S. 201 (1964) (right of counsel). The court assumed arguendo that the 
testimony should have been excluded. 407 U.S. at 372.

1790 See, e.g., Jankord v. State, 290 Minn. 168, 186 N.W.2d 530, cert, denied, 404 U.S. 
942 (1971); Commonwealth v. Padgett, 428 Pa. 229, 237 A.2d 209 (1968); State v. Nist, 
77 Wash. 2d 227, 461 P.2d 322 (1969).

1791 See United States v. Marrero, 450 F.2d 373 (2d Cir. 1971), cert, denied, 405 U.S. 
933 (1972); Ailsworth v. United States, 448 F.2d 439 (9th Cir. 1971). In Ailsworth, the
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The admission of a co-defendant’s confession at the same trial in 
violation of the right to confront witnesses, under Bruton v. United 
States™2 may be harmless error.1793 However, in Close v. United 
States™41 the co-defendants’ confessions represented a vital part in the 
proof of interstate transportation of stolen property; and the Fourth 
Circuit held that under Harrington the error could not be overlooked 
as harmless.1795 The defendant in United States v. Long™6 contended 
that his right to confront a witness was improperly restricted by the trial 
judge,1797 because the judge refused to permit extensive cross-examina
tion of an accomplice who pleaded guilty in a prior trial.1798 The Eighth 
Circuit held that any error was harmless because adequate cross-examina
tion was permitted.1799

In United States v. Fanrulari™6 the defendant contended that the 
admission of an in-court identification by a government witness, who 
saw the defendant through the courtroom door prior to testifying, was 
prejudicial error.1801 The court held that the error was harmless in view 

introduction of an oral statement made shortly after arrest, while in violation of 
Miranda v. Arizona, was harmless error in view of the voluntariness of the statement 
and the overwhelming evidence of guilt. Id. at 442; see Miranda v. Arizona, 384 US. 
436 (1966). In Marrero, the defendant did not confess his guilt, but simply admitted 
that he was fleeing from the scene. Any inference of guilt from the admission of 
flight was held harmless in view of overwhelming circumstantial evidence of the de
fendant’s guilt. 450 F.2d at 378. See also Wells v. Nelson, 447 F.2d 1368 (9th Cir. 1971) 
(per curiam) (harmless error where trial court failed to advise defendant of his privi
lege against self-incrimination before he testified in his own behalf).

1792 391 U.S. 123 (1968) (right of confrontation).
1793 See Schneble v. Florida, 405 U.S. 427 (1972); Harrington v. California, 395 US. 

250 (1969); Loftis v. Beto, 450 F.2d 599 (5th Cir. 1971); United States v. Wheeler, 449 
F.2d 785 (8th Cir. 1971) (per curiam).

1794450 F.2d 152 (4th Cir. 1971), cert, denied, 405 U.S. 1068 (1972).
1795 Id. at 154-55.
1796 449 F.2d 288 (8th Cir. 1971), cert, denied, 405 U.S. 974 (1972).
1797 See Smith v. Illinois, 390 U.S. 129 (1968) (limitation of defendant’s cross-examina

tion of a witness for the purpose of determining credibility is a violation of the sixth 
amendment).

1798 449 F.2d at 296.
1799 Id.; see United States v. Murray, 445 F.2d 1171, 1175 (3d Cir. 1971) (improper 

limitation of cross-examination for the purpose of attacking the witness’ credibility is 
harmless where further testimony would have been merely cumulative).

1800 447 F.2d 1377 (2d Cir. 1971).
1801 id. at 1379-80. The defendant contended that such an identification was imper

missible under United States v. Wade. Id.; see United States v. Wade, 388 U.S. 218 
(1966). However, the Court in Wade held that an in-court identification following an 
illegal line-up may constitute harmless error under Chapman v. California where an 
independent source for the identification exists. Id. at 242; see Chapman v. California, 
386 U .S .18 (1967).
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of the trial court’s extensive instructions to the jury to disregard the 
identification, and the strong evidence of the defendant’s guilt.1802 
Similarly, the Fifth Circuit, in Lucas v. Texas,1™ found an in-court 
identification, tainted by an illegal lineup, to be harmless error where 
there was proof of an independent origin of the identification.1804

1802 447 F.2d at 1381. See also United States v. Faulkner, 447 F.2d 869, 872 (9th Cir. 
1971), cert, denied, 405 U.S. 926 (1972) (suggestive photographic identification harmless 
error where evidence of guilt overwhelming). In Roper v. Beto, the defendant’s con
fession was sufficient additional evidence to establish that any error in a voice identifica
tion procedure was harmless. 454 F.2d 499, 503 (5th Cir. 1971).

1808 451 F.2d 390 (5th Cir. 1971).
1804 Id. at 392; see Clemons v. United States, 408 F.2d 1230 (D.C. Cir. 1968) (en banc), 

cert, denied, 394 U.S. 964 (1969) (suggestive out-of-court identification not irreparable 
if the identification rested upon an independent source). See also United States v. Smith, 
450 F.2d 312 (3d Cir. 1971), cert, denied, 405 U.S. 932 (1972) (identification procedure 
violative of Wade is harmless error where identity not an issue at trial).

1805 See O’Callahan v. Parker, 395 U.S. 258 (1969) (jurisdictional competency of a 
military court-martial over crimes which are not service-connected). It has also been 
suggested that federal courts may entertain any question of federal law raised in a 
habeas corpus proceeding under the federal statutory postconviction remedies. See 
Developments in the Lavo—Federal Habeas Corpus, 83 H arv. L. Rev. 1038, 1066-72 
(1970).

1806 See United States ex rel. Watson v. Yeager, 458 F.2d 23 (3d Cir. 1972) (per 
curiam) (state trial errors are not subject to review in a habeas corpus proceeding unless 
so prejudicial as to deprive the petitioner of a fair trial); Dillen v. Wainwright, 449 
F Jd  331 (5th Cir. 1971) (per curiam).

The Supreme Court established the principle in Bro'um v. Allen that all federal con
stitutional questions raised by state prisoners are cognizable in a federal habeas corpus 
proceeding. 344 U.S. 443 (1953). Similarly, all constitutional claims raised by a federal 
prisoner are cognizable in habeas corpus. See Kaufman v. United States, 394 U.S. 217 
(1969); 28 U.S.C. § 2255 (1970) (coram nobis). See generally 28 U.S.C. §§ 2241-54 
(1970) (federal habeas corpus).

1807 See, e.g., Murgia v. United States, 448 F.2d 1275 (9th Cir. 1971) (per curiaíA)/;' 
Clayton v. United States, 447 F.2d 476 (9th Cir. 1971) (per curiam); Meyers v. United 
States, 446 F.2d 37 (2d Cir. 1971).

1808 See 28U.S.C. § 2244(c) (1970).

FEDERAL HABEAS CORPUS

Issues Cognizable. Federal courts consistently have adhered to
the principle that only federal constitutional claims, with the possible 
exception of jurisdictional defects,1805 are cognizable under habeas cor
pus.1806 Consideration of constitutional claims is precluded where the 
prisoner received an adverse prior adjudication of the same claim 1) on 
direct appeal of a federal conviction to a federal court of appeal,1807 2) 
on direct appeal or certiorari to the Supreme Court of a state convic
tion,1808 or 3) under a previous federal habeas corpus proceeding contest-
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ing either a state or federal conviction.1809 The Second and Sixth Cir
cuits this term confronted the question of whether an affirmance of a 
state court conviction by an equally divided vote of the Supreme Court 
bars the state prisoner from obtaining habeas corpus relief on the same 
constitutional ground presented to the Supreme Court.1810 Both circuits 
concluded that a split decision is not an adjudication on the merits 
within the meaning of the federal habeas statute1811 and that the peti
tioner must be accorded an independent federal determination of his 
constitutional claims.1812 1813

1809 See Tannehill v. Fitzharris, 451 F.2d 1322 (9th Cir. 1971); 28 U.S.C. §§ 2244(a), 
(b) (1970). In Sanders v. United States, the Supreme Court stated that prior habeas 
corpus adjudication is controlling if (1) the same ground was determined adversely 
in  the prior petition, (2) the prior determination was on the merits, and (3) the ends 
of justice would not be served by reconsidering the merits. 373 U.S. 1, 15 (1963).

1810 See United States ex rel. Radich v. Criminal Court, 459 F.2d 745 (2d Cir.), 
petition for cert, filed, 40 U.S.L.W. 3605 (U.S. June 20, 1972) (No. 71-1510); Biggers v. 
Neil, 448 F.2d 91 (6th Cir. 1971), cert, granted, 405 U.S. 954 (1972).

1811 459 F.2d at 749; 448 F.2d at 97; see 28 U.S.C. § 2244(c) (1970). Section 2244(c) 
provides that a prior judgment of the Supreme Court is conclusive as to those issues 
“actually adjudicated.” Id.

1812 459 F.2d at 751; 448 F.2d at 95.
1813 452 F.2d 350 (7th Cir. 1972).
1814 Id. at 353. The applications raised the question of whether a confession, following 

the injection of phenobarbital and a small dosage of hyoscine—truth serum—to relieve 
withdrawal from heroin, was voluntary. The district court found the confession in
voluntary after a second evidentiary hearing wherein the testimony of a different 
expert witness was presented. Id. at 356. The Seventh Circuit concluded that the testi
mony of the new expert witness was the same in all material respects as the previous 
testimony of another expert at the first evidentiary hearing. Id. at 357.

1815 Before an appeal is taken to a circuit court of appeal, the district court or a 
circuit justice must issue a certificate of probable cause to appeal. See 28 U.S.C. § 2253 
(1970). The district court’s denial of a certificate to appeal will not be overruled unless 
the petitioner demonstrates cause. See Hachey v. Maine, 453 F.2d 369 (1st Cir. 1972) 
(per curiam); Ellis v. Maine, 448 F.2d 1325 (1st Cir. 1971). The certificate will generally 
not be granted by a court of appeal unless the district judge first rules on it. See 
Stewart v. Beto, 451 F.2d 185 (5th Cir. 1971). But see Lara v. Nelson, 449 F.2d 323 
(9th Cir. 1971) (per curiam).

1816 452 F.2d at 356-57; 28 U.S.C. § 2244(b) (1970). The purpose of limiting the 
number of times issues may be raised on habeas corpus is to prevent abuse of the 
remedy. See Saunders v. United States, 373 U.S. 1, 8-9 (1963). For example, the peti-

In United States ex rel. Townsend v. Twomey™ ^ the federal district 
court granted a second and successive habeas corpus petition, raising the 
same grounds, after the first petition had been denied on the merits.1814 
On appeal,1815 the Seventh Circuit held that the district court abused 
its discretionary authority to consider successive habeas corpus petitions 
because the hearing on the first petition had been full and fair and no 
new aspect, either legal or factual, had been demonstrated by the second 
petition.1816 Judge Kerner argued in dissent that a district court judge
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clearly has the discretionary authority to entertain repetitious habeas 
corpus petitions unless a higher court has ruled on the precise question 
raised.* * * * * * * * * 1817

tioner in United States ex rei. Fletcher v. Brierly filed more than 21 applications for
habeas corpus relief in a four year period. 460 F.2d 444 (3d Cir. 1972) (per curiam).
In United States v. Curtis, the District of Columbia Circuit expressed concern that the
judicial process might be abused by prisoners filing pre-prepared forms enabling them
to obtain a hearing despite the remoteness of the possibility of any relief. 459 F.2d 1362
(D.C. Cir. 1972) (per curiam). However, the burden is on the Government to show
abuse of remedy. See United States v. Lee, 446 F.2d 350 (9th Cir. 1971). A district
court cannot require all habeas corpus applicants to state all grounds for relief in one
petition at the risk of having all other grounds deemed willfully omitted. Id. at 352.

1 8 1 7 452 F.2d at 364, 365 (Kerner, J., dissenting). The majority disagreed with Judge 
Kerner’s assertion that a higher court had not considered the questions raised in the 
second habeas corpus proceeding. Id. at 353. The court referred to a prior appeal in 
which the voluntariness of the confession was not in issue, but the opinion reflected 
the appellate court’s approval of the district court’s original determination that the 
confession was voluntary. Id.; see Townsend v. Ogilvie, 334 F.2d 837, 842 (7th Cir. 
1964), cert. denied, 379 U.S. 984 (1965).

i8i8See 28 U.S.C. § 2241(c)(1) (1970); Developments in the Law-Federal Habeas 
Corpus, 83 H arv. L. Rev. 1038, 1072-93 (1970).

1819 See Jones v. Cunningham, 371 U.S. 236 (1963) (petitioner’s parole status imposed 
conditions which significantly confined and restrained his freedom).

1820 See, Choung v. Misterly, 456 F.2d 176 (9th Cir. 1972); Hensley v. Municipal 
Court, 453 F.2d 1252 (9th Cir.) (per curiam), petition for cert, filed, 41 U.S.L.W. 3026 
(U.S. May 2, 1972) (No. 71-1428); Murgia v. United States, 448 F.2d 1275 (9th Cir. 
1971) (per curiam) (petitioner still subject to custodial restraint under a sentence 
for which a parole violation warrant was outstanding). But see Bacon v. United States, 
449 F.2d 933 (9th Cir. 1971) (grant of bail to witness originally detained on material 
witness warrant did not defeat jurisdiction because witness remained subject to possible 
custody).

Although lawfully in custody, a prisoner has a right to maintain a habeas corpus 
where he is deprived of some right which makes his imprisonment more burdensome 
than the law allows. See Armstrong v. Cardwell, 457 F.2d 34 (6th Cir. 1972); Coffin v. 
Reichard, 143 F.2d 443 (6th Cir. 1944) (per curiam). Although other circuits have not 
followed Coffin, habeas has been granted where additional restraints are the result of 
an invalid court sentence such as a prior conviction. See Developments in the L a w - 
Federal Habeas Corpus, 83 H arv. L. Rev. 1038, 1079-93 (1970).

1821 See Smith v. Campbell, 450 F.2d 829 (9th Cir. 1971).
1822 391 U.S. 234 (1968).

Custody. The concept of custody, an express prerequisite for
federal habeas corpus petitions,1818 has been extended to legal, as well 
as physical, restraints.1819 However, circuit courts have consistently 
refused to consider bail as custody.1820 Once the requirement of custody 
is established and habeas corpus jurisdiction attaches, it is not defeated 
by the subsequent release of the prisoner.1821 Several circuits this term 
applied the principles enunciated by the Supreme Court in Carafas v. 
LaVallee,1822 which held that a habeas corpus petition is not moot be-
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cause of the intervening release of the petitioner, provided collateral 
consequences survive.1823

1 8 2 3 Id. at 237-38; see Sibron v. New York, 392 U.S. 40, 51 (1968). In Bacon v. United 
States, the petitioner was arrested as a material witness in a grand jury investigation 
which resulted in a civil commitment for contempt for refusing to answer any ques
tions. 449 F.2d 933 (9th Cir. 1971). The petition challenged the validity of the original 
arrest as a material witness. The Ninth Circuit held that sufficient collateral conse
quences, including the possibility of future detention under the authority of the arrest 
order, existed to support the continued jurisdiction of the district court. Id. at 936.

Several circuits upheld the jurisdiction of a federal court to entertain habeas corpus 
petitions challenging the constitutionality of completed sentences. The enhancement of 
a current sentence due to prior convictions constitutes a sufficient collateral effect. 
See, e.g., Craig v. Beto, 458 F.2d 1131, 1134 (5th Cir. 1971) (per curiam); Stewart v. 
United States, 446 F.2d 42 (8th Cir. 1971) (per curiam). But see Cline v. United States, 
453 F.2d 873 (5th Cir. 1971) (contested prior conviction of no consequence in the 
imposition of a life sentence in view of a number of other prior convictions).

1824 335 U.S. 188 (1948).
1825 a t 192-93; see 28 U.S.C. § 2241(a) (1970). See also id. § 2241(d) (states with 

two or more federal district courts). Contrary to the practice of submitting petitions 
of state prisoners in the district of confinement, habeas petitions of federal prisoners 
are submitted to the sentencing court. See id. § 2255. If the petitioner can establish that 
the remedy in the sentencing court is inadequate or ineffective to test the legality of 
his detention, he may be entitled to habeas corpus relief in another district court. See id. 
However, the courts are reluctant to find a remedy in the sentencing court ineffective 
without an adequate showing. See Owensby v. Clark, 451 F.2d 206 (5th Cir. 1971); John
son v. United States, 447 F.2d 516 (5th Cir. 1971) (per curiam).

1826 See, e.g., Braden v. 30th Judicial Circuit Court, 454 F.2d 145 (6th Cir. 1972); 
Mead v. Meier, 449 F.2d 732 (9th Cir. 1971) (per curiam), cert, denied, 406 U.S. 908 
(1972); United States ex rel. Scoten v. Pennsylvania, 404 F.2d 767 (3d Cir. 1968). 
Prisoners seeking habeas corpus relief from a consecutive sentence imposed by 
another sovereign must hold their claims in abeyance until physically within the ter
ritorial jurisdiction of the other sovereign. W hite v. Tennessee, 447 F.2d 1354, 1355 
(6th Cir. 1971); see Peyton v. Rowe, 391 U.S. 54 (1968) (prisoner may attack second 
of two consecutive sentences owed to the same sovereign). In an unusual case, the 
Fifth Circuit refused to consider a habeas corpus petition despite the petitioner’s current 
presence within its territorial jurisdiction. The writ was being sought to deny extradi
tion to another jurisdiction. United States ex rel. Tyler v. Henderson, 453 F.2d 790 
(5th Cir. 1971). The court held that the petitioner must contest the legality of his 
future confinement in Mississippi after extradition. Id. at 793.

1827 Compare Van Scoten v. Pennsylvania, 404 F.2d 767 (3d Cir. 1968) 'with Word v. 
North Carolina, 406 F.2d 352 (4th Cir. 1969).

In Ahrens v. Clark,1824 the Supreme Court stated that district court 
jurisdiction to issue the writ of habeas corpus is restricted by statute to 
petitioners confined within the territorial jurisdiction of the district 
court.1825 Several circuits have applied Ahrens strictly to require phy
sical presence within the jurisdiction.1826 However, a conflict exists 
among the circuits on the issue of whether a habeas challenge to the 
validity of a detainer issued by another state should be brought in the 
state of conviction or the state of confinement.1827 In Jackson v. Louisi-
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¿z/ẑ 1828 the petitioner, confined in California, sought habeas corpus re
lief in Louisiana from a completed Louisiana sentence, hoping to nullify 
its effect in delaying parole under a California conviction.1829 The Fifth 
Circuit noted that there is strong reason to believe that Ahrens may 
no longer be viable, but decided Jackson on other grounds.1830 The Fifth 
Circuit faced the same question in Craig v. Beto™*1 where a Texas 
prisoner sought relief in a Texas court from a satisfied Oklahoma con
viction which enhanced the sentence being served in Texas.1832 While 
not deciding whether the petitioner was entitled to habeas relief in Ok
lahoma federal courts, the Fifth Circuit held that the district court in 
Texas was required to consider the habeas corpus petition.1833

1828 452 F.2d 451 (5th Cir. 1971).
1829 id. at 452-53.
1830/d. at 454.
1831 458 F.2d 1131 (5th Cir. 1972).
1832 Id. at 1133.
1833 Id. at 1134; see Burgett v. Texas, 389 U.S. 109 (1967) (state cannot disregard 

constitutional errors of any prior conviction it uses for enhancement purposes).
1834 See Ex parte Royall, 117 U.S. 241 (1886). See also Fay v. Noia, 372 U.S. 391 

(1963) (federal habeas jurisdiction not affected by state procedural defaults). The 
exhaustion requirement has been codified in the federal habeas statute. 28 U.S.C.

2254(b), (c) (1970). The rule has been extended to require exhaustion of available 
administrative remedies and exhaustion of military remedies. See Pace v. Clark, 453 F.2d 
411 (5th Cir. 1972) (per curiam); Small v. Commanding General, 448 F.2d 1397 (9th 
Cir. 1971) (per curiam); Ledesma v. United States, 445 F.2d 1323 (5th Cir. 1971) (per 
curiam).

1835 See, e.g., Burnside v. Sigler, 451 F.2d 987 (8th Cir. 1971) (per curiam); Meacham 
v. Beto, 451 F.2d 187 (5th Cir. 1971) (per curiam); United States ex rei. Irving v. 
Casscles, 448 F.2d 741 (2d Cir. 1971) (per curiam). Arguments that judicial economy 
favors continued federal litigation where a full evidentiary hearing has already been 
conducted by the district court are generally unsuccessful. See United States ex rei. 
Wilson v. Rowe, 454 F.2d 585, 587 (7th Cir. 1971), cert, denied, 406 U.S. 909 (1972). 
But see Shelby v. Phend, 445 F.2d 1326 (7th Cir. 1971) (application of exhaustion re
quirement precluded by consideration of judicial economy).

1836 5 ^  e g^ McCluster v. Wainwright, 453 F.2d 162 (5th Cir. 1972); Taylor v. 
Minnesota, 450 F.2d 1110 (8th Cir. 1971) (per curiam); United States ex rei. Schultz v. 
Brierley, 449 F.2d 1286 (3d Cir. 1971); Mead v. Meier, 448 F.2d 1267 (9th Cir. 1971);

Exhaustion of State Remedies. Federal courts must refuse con
sideration of habeas corpus petitions from state prisoners until all avail
able state remedies have been exhausted.1834 The exhaustion requirement 
is not satisfied unless all the issues presented to the federal court in an 
application for habeas corpus have been considered in appropriate state 
court proceedings.1835 After a habeas petitioner presents his claims to 
the state court on direct appeal, however, he is not required to exhaust 
state post-conviction procedures on the same claims before obtaining 
review under federal habeas corpus.1836 Further, exhaustion requires only
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that the claim be presented to the state court; it is irrelevant whether 
the state court rules on the merits.1837 However, where the claim raised 
under habeas corpus differs from the claim presented to the state court 
on appeal, the federal courts require exhaustion of state collateral reme
dies.1838 In Calhoun v. Smith,1839 the Fifth Circuit required the petitioner 
to perfect an appeal of state denial of a habeas corpus petition where the 
state provided an effective appellate process.1840 Similarly, in Le Dent v. 
W olff,1841 where the petitioner presented the same issues raised in a 
habeas petition to the highest state court on direct appeal, the Eighth 
Circuit held that the petitioner must seek further state relief because a 
new ground for one of the issues was asserted in the federal district 
court.1842

Exhaustion of state remedies has been found where 1) the state un
reasonably delayed prosecution of the petitioner’s claims;1843 2) justice 
required deviation from the rule;1844 3) further prosecution in the state

United States ex rel. Williams v. Zelker, 445 F.2d 451 (2d Cir. 1971). In Brown v. 
Allen, the Supreme Court stated that the exhaustion requirement was not “intended to 
require repetitious applications to state courts.” 344 U.S. 443, 448 n.3 (1953). A habeas 
petitioner need not seek state collateral relief once his claim has been considered by the 
highest state court on direct appeal. Id. at 447.

1837 See United States ex rel. Ross v. LaVallee, 448 F.2d 552 (2d Cir. 1971). The 
Supreme Court has recently emphasized that the federal claim must be fairly presented 
to the state courts. Picard v. Connor, 404 U.S. 270 (1971). It is not enough that the 
constitutional claim could be raised sua sponte by the state courts where the claim is 
inherent in the facts. Id.

1838 Sec, e.g., United States ex rel. Huffman v. Commonwealth Ct., 453 F.2d 1254 (3d 
Cir. 1972) (per curiam); Simmons v. Wainwright, 450 F.2d 921 (5th Cir. 1971) (per 
curiam); Melton v. Patterson, 445 F.2d 410 (10th Cir. 1971). Other circuits have re
quired habeas petitioners to seek relief through delayed appeal, if permitted in the state. 
See Jackson v. Wainwright, 450 F.2d 289 (5th Cir. 1971) (per curiam), cert, denied, 
405 U.S. 1068 (1972); Harris v. Cardwell, 447 F.2d 1339 (6th Cir. 1971) (per curiam).

1839 447 F.2d 1356 (5th Cir. 1971) (per curiam).
1840 Id. at 1357.
1841 460 F.2d 1001 (8th Cir. 1972).
1842 id. at 1004. The petitioner alleged that a search warrant was invalid for lack of 

probable cause. The habeas petition asserted that the police officer’s affidavit used as 
evidence of probable cause was false. This assertion had not been previously considered 
by the state courts in ruling on the validity of the search warrant. Id. at 1002.

1843 See Tiamel v. Idaho, — F.2d — (10th Cir. 1972) (per curiam) (state action 
pending more than three years). But see United States ex rel. Wilson v. Rowe, 454 
F.2d 585 (7th Cir. 1971), cert, denied, 406 U.S. 909 (1972) (normal time-consuming proc
ess of state review does not obviate requirement for exhaustion of remedies).

1844 See United States ex rel. Graham v. Mancusi, 457 F.2d 463 (2d Cir. 1972). The 
Second Circuit noted that because the exhaustion requirement is not jurisdictional, it 
could deviate from it in exceptional circumstances where justice so requires. Id. at 468.
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courts would have been futile;1845 and 4) no practical state remedy 
was available.1846

In United States ex rel. Goodman v. Ke hl,184:1 the district court issued 
a writ of habeas corpus granting a stay of a state sentence for civil con
tempt.1848 The stay was granted on a Sunday, two days prior to the 
scheduled consideration of the same matter by the full appellate division 
of the New York courts.1849 The district judge concluded that, in view 
of the absence of any available state court remedy over the two day 
period, the petitioner satisfied the exhaustion requirement.1850 The 
Second Circuit reversed, holding that the federal court intruded before 
the state court had a reasonable time to act.1851

In Wilwording v. Swens o n 1852 the petitioners sought federal habeas 
corpus relief on the ground that their living conditions at the state peni
tentiary deprived them of their constitutional rights.1853 The district 
court dismissed the petition because petitioners failed to exhaust all avail
able alternatives in the state courts.1854 The Supreme Court reversed,

1845 See United States ex rel. Condon v. Erickson, 459 F.2d 663 (8th Cir. 1972). In 
Condon, the defendant alleged that the state did not have jurisdiction to try him for 
an alleged crime which occurred on an Indian reservation. Although the issue was 
not raised before the state appellate courts, the Eighth Circuit held that it was the 
state court’s duty to decide the issue. Id. at 666. However, because the state supreme 
court had previously decided a similar jurisdictional issue adversely to another defend
ant, resort to further state remedies would be a useless effort. Id. See also Jackson v. 
Caldwell, 452 F.2d 1068 (5th Cir. 1972) (per curiam) (appeal to state courts not 
futile where no attempt made to present issues to any state court).

1846 See McDaniel v. Jones, 456 F.2d 1254 (5th Cir. 1972) (per curiam) (no state 
forum available because petitioner had served full sentence); Williams v. Wainwright, 
452 F.2d 775 (5th Cir. 1971) (review by state supreme court unavailable because of 
jurisdictional restrictions in state constitution); W ynn v. Smith, 446 F.2d 341 (5th 
Cir. 1971) (no state forum available since state appeal already dismissed for want of 
prosecution). In order to satisfy the exhaustion requirement, the habeas petitioner 
need only show that he has exhausted state remedies available at the time he files his 
habeas petition in federal court. See Humphrey v. Cady, 405 U.S. 504 (1972); Fay v. 
Noia, 372 U.S. 391,434-35 (1963).

1847 456 F.2d 863 (2d Cir. 1972).
1848 Id. at 867. The contempt citation resulted from the petitioner’s failure to respond 

to a subpoena duces tecum on the ground that the subpoena violated his first amend
ment rights as a news-reporter. Id. at 866. The trial court sentenced the petitioner to 
civil jail until such time as the requested materials were produced. No bail pending 
appeal of the contempt order was granted. Id.

1849 Id. at 867.
1850 Id. The only issue determined in the habeas corpus proceeding was that the 

petitioner should be released on his own recognizance pending his state court appeal 
of the validity of the subpoena. The basis for the stay was the “chilling effect” of the 
sentence on the exercise of first amendment rights. Id.

1851 Id. at 869.
1852 404 U.S. 249 (1971) (per curiam).
1853 Id.
1854 Id.
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stating that the exhaustion requirement was satisfied by the petitioners’ 
attempt to obtain relief in a state habeas corpus proceeding.1855 The 
Court further held that although challenges to prison conditions are 
cognizable in federal habeas corpus, such challenges may also raise 
causes of action under federal civil rights legislation.1856 Since the 
remedy provided by federal statute is supplementary to the state remedy, 
exhaustion of remedies is not required.1857 1858

1855 Id. at 250. The Court concluded that the availability of any of the suggested 
alternative state proceedings—injunction, prohibition, mandamus, and declaratory judg
ment—was a matter of conjecture; in no apparent single instance had the Missouri 
courts granted a hearing to state prisoners to consider the conditions of their confine
ment. Id.

w * Id .  at 251; see Civil Rights Act of 1957, 28 U.S.C. §§ 1343(3)-(4) (1970); 42 
U.S.C. § 1983 (1970).

1857 404 U.S. at 251. See also Rodríguez v. McGinnis, 456 F.2d 79 (2d Cir. 1972) 
(en banc). Concurring in McGinnis, Judge Friendly queried whether a state prisoner, 
entitled to relief by habeas corpus, can avoid the requirement of exhaustion of state 
remedies simply by styling his petition as one under federal statute. Id. at 80 (Friendly, 
C.J., concurring). The majority concluded that Wilwording would not undercut the 
habeas corpus exhaustion requirement because the primary purpose of habeas is to 
examine the validity of state court convictions, not to examine the constitutionality 
of prison conditions. Id. at 83 (Kaufman, J., concurring). See also notes 1940-1955 
infra and accompanying text.

1858 372 U.S. 391 (1963).
1859 id. at 438. The primary basis for the formulation of the bypass doctrine was the 

Court’s recognition of legitimate state interests in procedural rules which provide for 
orderly adjudication. Id. at 433, 439.

1860405 U.S. 504 (1972).
1861 In Humphrey, where the petitioner was asserting claims of double jeopardy, equal 

protection, and due process, the Court held that the waiver must be an understanding 
and knowing decision by the petitioner himself. Id. at 517. The Court noted that a 
habeas corpus petitioner is not necessarily bound by the decision or default of his 
counsel. Id. Compare Mottram v. Murch, — F.2d —, — (1st Cir. 1972) (petitioner’s 
good faith reliance on counsel’s advice does not preclude habeas review) with United 
States ex rel. Cruz v. LaVallee, 448 F.2d 671, 673 (2d Cir. 1971) (defense counsel’s 
trial strategy precluded petitioner’s assertion of constitutional claims).

1862 405 U.S. at 506. Petitioner contested the constitutionality of Wisconsin statutory 
provisions permitting the state to renew a commitment for specialized treatment after 
the expiration of the initial sentence for a sex crime. Id.; see Wis. Stat. Ann.

Deliberate Waiver of Rights. In Fay v. Noia™™ the Supreme
Court established the principle that federal courts have limited discretion 
to deny habeas corpus relief to a petitioner who has deliberately by
passed available state procedures.1859 This precise issue was reconsidered 
by the Court this term in Humphrey v. Cady .186° The district court in 
Humphrey held that defense counsel’s failure1861 to file a brief in the 
state trial court constituted a deliberate bypass of the asserted constitu
tional claims.1862 The Supreme Court, concluding that the record was
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insufficient to show deliberate bypass, held that an evidentiary hearing 
will ordinarily be required before a federal court can determine whether 
the petitioner intentionally waived his claim in state court.* * * * * * * * * * * 1863 1864

975.01-.18 (1971). Petitioner’s counsel failed to file a brief at the state renewal hearing.
405 U.S. at 515.

In W ynn v. Smith, the Fifth Circuit held that failure to follow state appeal procedures
was inadvertent and unintentional, and granted habeas relief. 446 F.2d 345 (5th Cir.
1971) . The court in W ynn  found several factors supporting its conclusion, including
(1) the apparent lack of any conscious attempt to bypass state remedies, (2) the
difficulty of prosecuting an appeal pro se, (3) the inability to pay appeal costs, and
(4) the petitioner’s reasonable assumption that he could proceed in federal court. Id.
at 346. Waiver of the right to appeal a denial of state habeas corpus relief may also
preclude federal habeas review. See Montgomery v. Caldwell, 457 F.2d 767 (5th Cir.
1972) (per curiam).

1863 405 U.S. at 516. The Supreme Court has stated that a state court’s finding of 
waiver does not bar an independent determination by the federal courts because a 
waiver affecting federal rights is a federal question. Fay v. Noia, 372 U.S. 391, 439 
(1963). The Fifth Circuit has consistently held that a determination of deliberate 
bypass cannot be made without an evidentiary hearing. See Johnson v. Smith, 449 F.2d 
127 (5th Cir. 1971) (per curiam); Bonaparte v. Smith, 448 F.2d 385 (5th Cir. 1971) (per 
curiam). In United States ex rel. Johnson v. Cavell, the Third Circuit considered 
the bypass doctrine in light of a state statute which created a rebuttable presumption 
that failure to appeal is both a knowledgable and intentional bypass of state appellate 
procedure. — F.2d — (3d Cir. 1971); see Pa. Stat. Ann . tit. 19, § 1180-4 (Supp. 1971). 
The court held that the state statute did not comply with the federal standards for 
waiver enunciated in Fay, which require that the petitioner personally participate in 
the decision to waive state procedural rights. The case was remanded to the district 
court for an evidentiary hearing. — F.2d at —.

1864 464 F.2d 756 (D.C. Cir. 1972).
1865/¿J. a t 762. No objection to the admission of the evidence was made at trial and 

the point was not raised on direct appeal. Id.; see Fields v. Swenson, 459 F.2d 1064, 
1066 (8th Cir. 1972) (per curiam) (record does not show a deliberate bypass of the 
state procedure for raising a claim of unlawful search and seizure).

1866 The principles of Fay v. Noia apply to collateral attacks by prisoners in federal 
custody. See Sanders v. United States, 373 U.S. 1, 18 (1963); 28 U.S.C. § 2255 (1970).

1867 464 F.2d at 762.
1868 — F.2d — (1st Cir. 1972).
1869 Id. at —.

In United States v. Haywood,1884 the District of Columbia Circuit con
sidered whether the petitioner had deliberately bypassed the orderly pro
cedures for raising a claim of unlawful search and seizure.1865 1866 1867 1868 While 
remanding for an evidentiary hearing to resolve the deliberate bypass 
issue,1866 the court noted that even if the petitioner deliberately bypassed 
available procedures, the merits of the claim could be reached if the peti
tioner showed that the ends of justice would be served.1867 The petitioner 
in Mottram v. Murch1888 failed to raise at a parole revocation hearing a 
claim of improper jury selection, in the face of a state court’s warning 
that such failure was a deliberate bypassing of orderly state pro
cedures.1869 However, the First Circuit held that the failure to raise the



520 T he G eorgetown Law Journal [Vol. 61:275

claim was not a waiver in view of the petitioner’s good faith reliance 
on advice of counsel and additional evidence that he did not intend to 
abandon his rights.1870

The Second Circuit, in United States ex rel. Cruz v. LaV allee 1311 con
sidered whether failure to object to a coerced confession in the state 
court precluded the petitioner from raising the issue in a federal habeas 
corpus proceeding.1872 The court held that the record clearly indicated 
that the defense made a deliberate decision to bypass all state procedures 
on the question of voluntariness of the confession.1873 Furthermore, the 
court, following the rationale of Henry v. Mississippi,1874 held that the 
petitioner was bound by counsel’s trial strategy absent a showing of ex
ceptional circumstances.1875

In McMann v. Richardson,1876 the defendant contested the voluntari
ness of his guilty plea in a habeas corpus proceeding, asserting that the 
plea was the product of a coerced confession.1877 The Supreme Court 
held that a guilty plea following the advice of competent counsel con
stituted a knowledgeable bypass of available state court remedies for 
contesting the allegedly coerced confession.1878 This term, the Third 
Circuit applied the rationale of Richardson, in Smith v. Yeager,1319 to 
deny a writ of habeas corpus where the defendant alleged sixth amend
ment deprivation of counsel at a juvenile certification hearing.1880 Judge

1870 ¡a. at —. See also Carmical v. Craven, 451 F.2d 399 (9th Cir. 1971).
1871 448 F.2d 671 (2d Cir. 1971).
1872 id. at 672-73.
1873 id. at 673. The defense decided not to contest the voluntariness of the confession 

because the defense hoped to convince the jury that the defendant was acting in re
sponse to his social environment and a basic instinct of self-preservation. Id. at 674; 
see United States ex rel. Schaedel v. Follette, 447 F.2d 1297 (2d Cir. 1971) (failure to 
raise the issue of involuntary oral admissions at trial and on appeal constitutes delib
erate bypass of state procedure). But see Randall v. United States, 454 F.2d 1132 (5th 
Cir. 1972) (failure of federal prisoner to raise voluntariness issue on direct appeal does 
not preclude habeas review).

1874 379 U.S. 443,451-52 (1965).
1875 448 F.2d at 679; accord, United States ex rel. Schaedel v. Follette, 447 F.2d 1297 

(2d Cir. 1971).
1876 397 U.S. 759 (1970).
1877 Id. at 762.
1878 Id. at 768-71.
1879 459 F.2d 124 (3d Cir. 1972).
1880 Id. at 125. The court stated that if a fifth amendment protection against self

incrimination may be waived by a counseled guilty plea, as in Richardson, then there 
was no reason why the right to counsel at a hearing which merely determines the 
proper trial forum could not be waived by a guilty plea. Id. at 126-27; see United 
States ex rel. Mascia v. Zeiher, 450 F.2d 166, 168 (2d Cir. 1971) (improper admission 
of a co-defendant’s confession); McMillin v. Beto, 447 F.2d 453 (5th Cir. 1971) (per 
curiam) (nonjurisdictional defects are waived by petitioner’s guilty plea). But see 
Bannister v. United States, — F.2d — (3d Cir. 1971) (en banc.)
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Rosenn argued in dissent that the waiver doctrine of Richardson does not 
apply where guilt is not an issue and the rights asserted are not trial- 
related.1881

Evidentiary Hearings. In Townsend v. Sain™2 the Supreme
Court, in establishing the criteria for determining when a federal evi
dentiary hearing is required, stated that unless the state trier of fact has 
reliably found the relevant facts after a full and fair hearing, a federal 
evidentiary hearing is essential.1883 An evidentiary hearing is not required 
where the petitioner fails to allege sufficient facts to enable a district 
court to determine the necessity of a hearing.1884 However, in United 
States ex rel. Kendzierski v. Brantley,1885 the Seventh Circuit ordered the 
district court to proceed with an adversary presentation of the material 
facts to determine whether an evidentiary hearing was required.1886

In Craig v. Beto,™7 the only evidence relied upon by the state to show 
that the petitioner had knowingly waived his right to counsel was a state 
court docket sheet.1888 The Fifth Circuit held that an evidentiary hear
ing was required because the state record was insufficient to overcome

1881459 F.2d at 127, 129-31 (Rosenn, J., dissenting). Judge Rosenn contended that 
Richardson should be limited to waiver of those questions which directly relate to the 
defendant’s decision to plead guilty and forego the right to a jury trial. Id.

1882 372 U.S. 293 (1963).
1883 id. at 312-13. The Court noted that an evidentiary hearing is required where (1) 

the merits of the factual dispute are not resolved in the state hearing; (2) the state 
factual determination is not fairly supported by the record; (3) the state fact finding 
procedures are inadequate; (4) the petitioner alleges newly discovered evidence; ■ (5) 
the material facts are not adequately developed at the state hearing; or (6) any circum
stances indicate that the petitioner did not receive a full and fair hearing. Id. at 313. 
See generally Developments in the Law—Federal Habeas Corpus, 83 H arv. L. Rev. 
1038, 1113-54 (1970).

Several circuit courts, however, have held that where full and fair state evidentiary 
hearings are provided, the factual determinations are presumptively correct. See Gris
wold v. Eyman, 452 F.2d 923, 924 (9th Cir. 1971) (contention that guilty plea not 
voluntary); Sinclair v. Turner, 447 F.2d 1158, 1160-61 (10th Cir. 1971) (allegation that 
limitations on cross-examination and denial of privilege against self-incrimination de
prived petitioner of a fair trial). See also 28 U.S.C. § 2254(d) (1970).

1884 See United States ex rel. Seible v. La Vallee, — F.2d —, — (2d Cir. 1971) (bald 
assertion that a guilty plea is invalid because of the misleading advice of counsel); 
McBride v. United States, — F.2d — (10th Cir. 1971) (petitioner failed to advise the trial 
court specifically how he intended factually to prove constitutional claims).

1885 447 F.2d 806 (7th Cir. 1971).
1886 Id. at 809. The court allowed the petitioner further opportunity to present facts 

because he had not been given access to the trial transcript in the district court. Id. 
at 808-09.

1887 458 F.2d 1131 (5th Cir. 1972).
1888 Id. at 1135. The docket sheet contained two brief references to the alleged waiver 

of counsel. The entries reported only that “defendant is advised of his right to counsel” 
and “[dlefendant stated that he did not desire counsel and wanted to plead.” Id.
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the petitioner’s prima facie case.1889 * In Marble v. Edwards an eviden
tiary hearing was required where no court had ever considered the rele
vance of a ballistics report which related to the petitioner’s claims.1891 

The conduct of an evidentiary hearing, including the mode of inquiry 
and the admissibility of evidence, is within the discretion of the district 
court.1892 1893 1894 1895 For example, in Walters v. Harris™* the Fourth Circuit 
upheld a district court’s determination that the issue of credibility could 
be resolved adequately without the federal prisoner’s presence at the 

1894

1889 Id. at 1136. The court found that, at the very least, the docket sheet did not show 
whether petitioner was advised of his right to appointed counsel. Id. Several other 
circuits required evidentiary hearing where the evidence was insufficient for a determina
tion of the merits. See, e.g., Gerzin v. Beto, 459 F.2d 671 (5th Cir. 1972) (per curiam) 
(recommendation of a magistrate without benefit of state record); Fuentes v. United 
States, 455 F.2d 910 (5th Cir. 1972) (per curiam) (determination on the basis of the 
pleadings and briefs without the state record); T erry v. Wingo, 454 F.2d 694 (6th 
Cir. 1972) (per curiam) (evidentiary hearing required to determine exhaustion of reme
dies where state’s loss of record might have resulted in dismissal of a state appeal).

Affidavits controverting the petitioner’s factual allegations raise issues of fact that can 
only be resolved in an evidentiary hearing. See Machibroda v. United States, 368 U.S. 
487 (1962) (evidentiary hearing required where petitioner alleged guilty plea was in
duced despite affidavit of the United States Attorney that no promise was made); 
Stidham v. Wingo, 452 F.2d 837, 839 (6th Cir. 1971).

1890457 F.2d 759 (5th Cir. 1972) (per curiam).
1891 Id. at 760-61; see W ard v. Wingo, 456 F.2d 249, 250 (6th Cir. 1972) (per curiam) 

(evidentiary hearing required where no post-conviction proceeding examined the facts 
surrounding the petitioner’s guilty plea); Lindsay v. Mitchell, 455 F.2d 917 (5th Cir. 
1972) (per curiam) (evidentiary hearing required where no findings of fact exist on the 
petitioner’s good-time credit issue); Grene v. Britton, 455 F.2d 473 (5th Cir. 1972) 
(per curiam) (evidentiary hearing required where no findings of fact exist on alleged 
denial of free access to the courts).

1892 See, e.g., Wilson v. Lash, — F.2d —, — (7th Cir. 1972); Walters v. Harris, 
460 F.2d 988, 992-93 (4th Cir. 1972); Kent v. United States, 423 F.2d 1050, 1051 (5th 
Cir. 1970). In Green v. United States, however, the Sixth Circuit held that the district 
judge may not appoint a special master to conduct an evidentiary hearing and rely 
the master’s findings without observing the witnesses in person. — F.2d — (6th Cir. 1971) 
(per curiam).

1893 460 F.2d 988 (4th Cir. 1972).
1894 Id. at 990, 991. The federal habeas corpus statute for federal prisoners permits the 

courts to decide a habeas petition “without requiring the production of the prisoner at 
the hearing.” 28 U.S.C. § 2255 (1970). However, the Supreme Court implied in 
Machibroda v. United States that the petitioner should not be excluded from appearing 
before the court unless the issues can be conclusively determined from the trial court 
records. 368 U.S. 487, 494-95 (1962); see Developments in the Law—Federal Habeas 
Corpus, 83 H arv. L. Rev. 1038, 1189-91 (1970).

1895 _  F.2d -  (9th Cir. 1972).
1896 id. at —.

In Hart v. Eyman,™5 where the trial transcript was inadvertently 
lost, the state argued that the district court should conduct an eviden
tiary hearing to determine the relevant facts.1896 The Ninth Circuit held
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that the type of hearing required to create a substitute transcript is not 
the type of hearing referred to in Tovmsend, and that the federal court 
has the authority to require the state court to produce a trial record.1897 
However, in United States ex rel. Davis v. Yeager,™8 where the transcript 
of a first state habeas corpus hearing was lost and the second hearing was 
inadequate, the Third Circuit ordered the district court to conduct an 
evidentiary hearing.1899

1897 id. at - .
1898 453 F .2d 1001 (3d Cir. 1971).
1899 id. at 1004.
1900 See generally 18 U.S.C. 4201-10 (1970); Note, Parole Revocation in the Federal 

System, 56 G eo. L.J. 705 (1968); Note, Observations on the Administration of Parole, 
79 Yale L.J. 698 (1970).

1901 See generally 18 U.S.C. §§ 3651-56 (1970); Bassett, Discretionary Power and Pro
cedural Rights in the Granting and Revoking of Probation, 60 J. Crim. L.C. & P.S. 479 
(1969).

1902See Tate v. Henderson, 453 F.2d 358 (5th Cir. 1971) (per curiam); Barnes v. 
United States, 445 F.2d 260 (8th Cir. 1971) (per curiam); 18 U.S.C. 4201, 4203(a), 
4207 (1970).

1903 See Barnes v. United States, 445 F.2d 260 (8th Cir. 1971) (per curiam). The court 
in Barnes stated that the eligibility requirements are merely qualifications entitling a 
prisoner to file an application for parole. The United States Board of Parole is not 
required to grant parole to eligible prisoners. Id. at 261; see Buchanan v. Clark, 446 
F.2d 1379 (5th Cir. 1971) (per curiam); 18 U.S.C. § 4202 (1970). See also id. 
S 4208(a)(1).

1904453 F.2d 358 (5th Cir. 1971) (per curiam).
1905 Id. at 359. Under federal law, any narcotic addict confined in any prison pursuant 

to a federal conviction may not be considered for parole until the Surgeon Général 
certifies that the prisoner is no longer a narcotic addict. See Comprehensive Drug 
Abuse and Control Act of 1970 § 2, 42 U.S.C. § 259(b) (1970). The appellant contended 
that this certification was available only to individuals in the custody of the Surgeon 
General. 453 F.2d at 359.

1906 453 F.2J a t 300. jn  addition, the court directed the district court to determine 
whether the legal rights of the petitioner were being violated by the non-availability 
of the Surgeon General’s certification. Id.

PAROLE-PROBATION PROCEEDINGS

In General. The practices of releasing prisoners on parole be
fore the end of their sentences1900 and placing convicted defendants on 
probation1901 have become integral parts of the administration of Ameri
can criminal justice. Decisions to grant and revoke parole are generally 
within the discretion of an administrative parole board.1902 A prisoner 
has no automatic right to release on parole if he fulfills the eligibility 
requirements of federal law.1903 * However, in Tate v. Henderson,™* 
where the appellant alleged that he was denied any consideration for 
parole because he was a drug addict,1905 the Fifth Circuit remanded for 
a hearing to determine if parole consideration was denied for that 
reason.1906
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Unlike the administration of parole, the grant and revocation of pro
bation, as elements of the sentencing process, are within the discretion 
of the courts.1907 Judicial discretion to revoke probation and impose 
a new sentence is limited where a specific sentence was merely suspended 
at trial,1908 whereas the court may impose any sentence within the statu
tory limits where sentencing was postponed at trial due to the imposition 
of probation.1909

1907 See, e.g., United States v. Hammond, — F.2d — (4th Cir. 1972) (per curiam) 
(probation revoked for failure to seek employment and failure to report to the pro
bation officer); United States v. Huffman, 455 F.2d 982 (6th Cir. 1972) (per curiam) 
(probation revoked for failure to file a tax return where the conviction was based 
on a similar violation); United States v. Taylor, 449 F.2d 117 (9th Cir. 1971) (probation 
revoked because the probationer was absent without leave from the Marine Corps). 
The court “may suspend the imposition or execution of sentence and place the defend
ant on probation for such period and upon such terms and conditions as the court 
deems best.” 18 U.S.C. § 3651 (1970).

1908 United States v. Hill, 447 F.2d 817, 819 (7th Cir. 1971). In Hill the de
fendant initially received a four year suspended sentence and probation for that period. 
Upon revoking probation, the district judge improperly increased the term to ten 
years. Id.

1909 See United States ex rel. Sluder v. Brantley, 454 F.2d 1266, 1269-70 (7th Cir. 
1972). The trial court in Sluder revoked probation on the basis of alleged rape offenses 
occurring within three months after the original sentencing. Because of the defendant’s 
long criminal history and the rape charges, the trial court imposed a 20 to 40 year 
sentence for the original burglary charge. Id. at 1268. The Seventh Circuit approved 
the new sentence as a valid exercise of the trial court’s sentencing discretion. Id. at 
1269. See generally Bassett, supra note 1901, at 481-89; Note, Parole Revocation in the 
Federal System, 56 Geo L.J. 705, 707-09 (1968).

1910See United States v. Hammond, — F.2d — (4th Cir. 1972) (per curiam) (proba
tion revoked for failure to comply with terms of probation); 18 U.S.C. § 3651 (1970) 
(the probation conditions are within the court’s discretion); id. § 4203 (parole conditions 
are within the parole board’s discretion).

19H454 F.2d 464 (9th Cir. 1972).
1912 Id. at 466. The trial court considered a presentence investigation which indicated 

that the defendant was involved in another robbery. Id. However, in commenting on 
the presentence report, the defendant’s attorney stated that one of the witnesses to the 
robbery indicated that the defendant was positively not involved. Id. The court was 
not advised that two participants in the robbery implicated the defendant as one of the 
robbers. Id. at 465-66. The Ninth Circuit held that despite the negligence of the United 
States Attorney and the probation office in presenting facts to the court, the probationer’s 
false conduct should not be protected. Id. at 466.

Revocation of both parole and probation usually occurs as a result of 
the individual’s violation of the conditions upon which liberty was 
granted.1910 But in United States v. Ecton,1*11 where the conditions were 
not violated, probation was revoked because it was granted originally 
on the basis of fraudulent concealment of evidence relating to the ap
pellant’s alleged involvement in another crime.1912
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In United States v. S w a n so n g  the district court, having discharged 
the defendant from a three year probationary period, subsequently re
voked the probation and committed the defendant to custody for a 
burglary conviction occurring during the probationary period.1913 1914 The 
Seventh Circuit held that under the controlling statutory provisions1915 
the district court retained jurisdiction over the defendant throughout 
the maximum authorized probation period despite the trial court’s im
position of a lesser period of supervised probation.1916 The Sixth Circuit 
las also rejected challenges to the parole board’s jurisdiction over con
ditionally released offenders.1917 1918

1913 454 F.2d 1263 (7th Cir. 1972).
1914 Id. at 1264-65.
1915 “At any time within the probationary period, or within the maximum probation 

period permitted by section 3651... the co u rt. . .  may issue a warrant for his arrest for 
violation of probation occurring during the probation period . . . .” 18 U.S.C. § 3653 
(1970). The maximum probation period is five years. Id. § 3651.

1916454 F.2d at 1265. The court stated that the only effect of the order discharging 
the defendant from probation was to terminate supervision. Id. at 1266.

In United States v. Bartholdi, the Ninth Circuit approved the district court’s revocation 
of probation after the probationary period had expired where the probation violation 
detainer was placed with state authorities prior to the maximum period of probation. 
453 F.2d 1225, 1226 (9th Cir. 1972). The court held that the detainer and warrant may 
be executed after the term expires when other criminal charges and sentences are pend
ing. Id.

1917 See Tippit v. United States Bd. of Parole, 446 F.2d 26 (6th Cir. 1971) (per curiam). 
In Tippit, the Sixth Circuit held that a prisoner released after serving his maximum 
sentence minus good time allowances is subject to the continuing jurisdiction of the 
Parole Board. Id. at 27; see 18 U.S.C. § 4164 (1970) (released prisoner deemed on 
parole until expiration of maximum sentence).

In Himes v. Ohio Adult Parole Authority, the Sixth Circuit held that surrender of a 
parolee by one state to another state is not equivalent to a pardon, and that the parolee 
remains subject to the terms of parole in the first state and is liable to arrest for any 
parole violations. 448 F.2d 410, 412 (6th Cir. 1971). But see Thompson v. Bannan, 
298 F.2d 611, 615 (6th Cir. 1962) (surrender of individual to another state while serving 
a sentence is equivalent to a pardon).

1918 452 F.2d 306 (10th Cir. 1971).
1919 Id. at 307-09.
1920 Id. at 308-09. The court noted that the Board may enforce a warrant after the 

parolee’s release from state custody provided it does so promptly. Id. at 309.

In Simon v. Moseley where a federal parole violator’s warrant was 
issued in 1961, held in abeyance until 1965 due to an intervening state 
confinement, and not executed until 1969, the Tenth Circuit found that 
the Government lacked the authority to enforce the warrant.1919 The 
court held that the United States Parole Board lost jurisdiction because 
of its failure to exercise due diligence in execution of the warrant.1920 
Other circuits have upheld the jurisdiction of the court where the parole
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violator’s warrant is issued promptly after the parolee’s release from the 
intervening state confinement.1921

Revocation Hearings. In Hahn v. Burke, 1922 the Seventh Circuit,
relying upon principles enunciated by the Supreme Court in Goldberg 
v. Kelly ,1923 held that the fundamental constitutional requirements of due 
process necessitate a limited hearing prior to probation revocation.1924 
However, in Gunsolus v. Gagnon,1925 the Seventh Circuit concluded 
that the requirement of Hahn may be satisfied through administrative 
hearing procedures as long as due process standards are otherwise ful
filled.1926 Regardless of the nature of the hearing, however, the court 
found that due process requires the admission of retained counsel,1927 
or the appointment of counsel where the probationer is indigent,1928 at 
all probation revocation hearings.

Subsequent to the Seventh Circuit’s decisions dealing with probation 
revocation hearings, the Supreme Court, in Morrissey v. Brerwer,1929 
held that due process requires that parole revocation be attended by an 
informal hearing which will ensure that a determination of parole viola- 

1 9 2 1 e .g., Vladovic v. Parker, 455 F.2d 495 (9th Cir. 1972) (per curiam); Barr v. 
Parker, 453 F.2d 865 (9th Cir. 1971) (per curiam); Cooks v. United States Bd. of 
Parole, 447 F.2d 63 (5th Cir. 1971) (per curiam).

1922430 F.2d 100 (7th Cir. 1970), cert. denied, 402 U.S. 933 (1971).
1923397 U.S. 254 (1970). The Supreme Court held that procedural due process is 

applicable to a proceeding for terminating welfare benefits. Id. at 261. The Court ex
pressly stated that the petition could not be denied on the ground that welfare is a 
privilege and not a right. Id. at 262.

1924 430 F.2d at 103-04. While noting that the state is not required to grant probation, 
once probation is granted, it cannot be revoked arbitrarily without giving the probationer 
an opportunity to explain the alleged violations. Id. at 104. The court distinguished 
Escoe v. Zerbst, which contained dicta that there is no constitutional right to a hearing 
in the case of a probation revocation, on the basis that the opinion was not a binding 
precedented rejection of the right and that the court in Escoe relied upon the privilege
right distinction since disregarded by Goldberg. Id. at 105; see Escoe v. Zerbst, 295 
U.S. 490 (1935). See also Goldberg v. Kelly, 397 U.S. 254 (1970). Other circuits have 
expressed the view that there is no constitutional right to a probation revocation hearing. 
See Eason v. Dickson, 390 F.2d 585, 588-89 (9th Cir.), cert, denied, 392 U.S. 914 (1968); 
Rose v. Haskins, 388 F.2d 91, 95 (6th Cir. 1968).

1925 454 F.2d 416 (7th Cir. 1971).
1926 /J . at 420.
1927 Id. at 421; cj. Goldberg v. Kelly, 397 U.S. 254, 270 (1970). See generally Com

ment, Criminal Procedure—Right to Attorney at Probation Revocation Hearings, 17 
Loyola L. Rev. 419 (1970).

1928 454 F.2d at 422. The court expressed the view that constitutional requirements of 
due process necessitate the availability of counsel. The function of counsel includes the 
development of issues of fact and the presentation of arguments in favor of mitigation. 
Id. at 422-23.

1929 408 U.S. 471 (1972).
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tion is based on verified facts.1930 In reaching this result, the Court began 
with the assumption that a parolee’s interest in liberty, while not un
qualified, is of sufficient value to invoke the protections of the due 
process clause.1931 In balancing the conflicting interests of the state and 
the parolee, the Court concluded that the state had no interest in re
voking parole without an informal hearing as a procedural safeguard.1932

1930 id. a t 484. In Morrissey, the defendants’ paroles were revoked without a hearing 
for alleged violations of parole, including violation of the territorial restrictions, un
authorized purchase and use of a car, and violation of the employment condition. Id. at 
473.

1931 Id. at 482. The Court clearly indicated that, despite the applicability of the due 
process clause, the full panoply of rights due a defendant in a criminal proceeding do 
not apply to parole revocation hearings. Id. at 480; see Mempa v. Rhay, 389 U.S. 128 
(1967).

1932 408 U.S. at 482.
1933 Id. at 486.
1934 Id. at 485.
1935 Id. at 487-88.
1936 Id. at 489. The Court listed the following minimum due process requirements: 

(a) written notice of the claimed violations of parole; (b) disclosure to the 
parolee of evidence against him; (c) opportunity to be heard in person 
and to present witnesses and documentary evidence; (d) the right to con
front and cross-examine adverse witnesses (unless the hearing officer specifi
cally finds good cause for not allowing confrontation); (e) a “neutral and 
detached” hearing body such as a traditional parole board, members of 
which need not be judicial officers or lawyers; and (f) a written statement
by the factfinders as to the evidence relied on and reasons for revoking 
parole.

Id. See also Dennis v. California Adult Authority, 456 F.2d 1240 (9th Cir. 1972); Baxter 
v. Davis, 450 F.2d 459 (1st Cir. 1971).

1937 408 U.S. at 489. In a concurring opinion, Justice Brennan found clear support 
in Goldberg v. Kelly for the proposition that the parolee must be allowed to retain 
an attorney. Id. at 491; see Goldberg v. Kelly, 397 U.S. 254 (1970). It is likely that 
the Seventh Circuit, in view of Gunsolus, would find that due process requires the 
appointment of counsel for indigents in parole revocation hearings. See Gunsolus v. 
Gaynon, 454 F.2d 416, 421-22 (7th Cir. 1971); notes 1925-1928 supra and accompanying

The Supreme Court decided in Morrissey that an effective parole 
revocation procedure should include two hearing stages conducted by 
either an administrator or a judicial body.1933 First, due process requires 
that some inquiry be conducted near the place of arrest or the alleged 
parole violation to determine whether there is probable cause to believe 
that the parolee has committed acts in violation of the parole condi
tions.1934 A second hearing is required to determine whether the con
ditions of parole were violated and whether parole should be revoked.1935 
These hearings must satisfy specific minimum due process requirements, 
including the opportunity to be heard and the right to cross-examine 
adverse witnesses.1936 However, the Court did not decide whether the 
parolee is entitled to the assistance of retained or appointed counsel.1937
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Prisoners’ R ights

Prisoner s’ Suits Under the Civil Rights Act. While the total
number of prisoners’ suits filed in district courts has stabilized over 
the past term,* * * * * * * * * * * * * * * * 1938 the number of prisoners’ suits under federal civil rights 
legislation1939 has increased dramatically.1940 In directing their attention

text. Furthermore, if a parolee has the right to retain counsel to represent him at the
parole revocation hearing, then Douglas v. California supports the proposition that an
indigent has a right to court-appointed counsel. 372 U.S. 353 (1963) (right to court-
appointed counsel on appeal). Additionally, the Second Circuit has held that there
is a constitutional right to the assistance of counsel at a parole revocation proceeding.
See United States ex rel. Bey v. Connecticut State Bd. of Parole, 443 F.2d 1079, 1087
(2d Cir.), vacated as moot, 404 U.S. 879 (1971). But see Walker v. Oswald, 449 F.2d
481, 484 (2d Cir. 1971) (no constitutional right to counsel at a minimum sentencing
hearing conducted by the board of parole). Other circuits have not followed the
Second Circuit’s application of the right to assistance of counsel at parole revocation
proceedings. See, e.g., W ilburn v. Nelson, 458 F.2d 502, 503 (9th Cir. 1972) (per
curiam); Dennis v. California Adult Authority, 456 F.2d 1240, 1241 (9th Cir. 1972)
(per curiam); Barnes v. United States, 445 F.2d 260, 261 (8th Cir. 1971) (per curiam).
See generally Cohen, Due Process, Equal Protection and State Parole Revocation Pro
ceedings, 42 U. Colo L. Rev. 197 (1970); Comment, Constitutional Law—Parolee En
titled to Counsel at a Parole Revocation Hearing, 40 Fordham L. Rev. 361 (1971).

1938 The number of state and federal prisoner complaints in federal courts in 1971 
increased by only 269 cases from the preceding year, an increase of less than two per
cent. D irector of the Administrative Office of the U nited States Courts, Annual 
Report 132 (1971).

193942 U.S.C. § 1983 (1970). Section 1983 provides:
Every person who, under color of any statute, ordinance, regulation, cus
tom, or usage, of any State or Territory, subjects, or causes to be subjected, 
any citizen of the United States or other person within the jurisdiction 
thereof to the deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party injured in an action 
at law, suit in equity, or other proper proceeding for redress.

W.; see Monroe v. Pape, 365 U.S. 167, 171 (1961); Sostre v. Rockefeller, 312 F. Supp. 
863, 880 (S.D.N.Y. 1970), rev'd on other grounds sub nom., Sostre v. McGinnis, 442 
F.2d 178 (2d Cir. 1971) (en banc), cert, denied, 405 U.S. 978 (1972) (“under color of” 
state law includes not only actions of state officials under state law but also includes 
actions of state officials without state authorization).

!940 in 1966, 233 suits were filed under federal civil rights legislation as compared with 
3,129 suits in 1971. D irector of the Administrative Office of the U nited States 
Courts, Annual Report 132 (1971). State prisoners have turned to federal legislation 
for redress of grievances rather than to the traditional means of habeas corpus petitions. 
See Rodriquez v. McGinnis, 456 F.2d 79, 87 (2d Cir. 1972) (en banc) (Lumbard, J., 
dissenting).

This term, federal appellate courts showed a notable willingness to remand cases for 
an evidentiary hearing where the district court had summarily dismissed for failure to 
state a claim under federal civil rights legislation. See Marshall v. Brierley, 461 F.2d 929 
(3d Cir. 1972) (prisoner locked in cell without bath or exercise for 15 days without 
a hearing for alleged infractions of rules); Corby v. Conboy, 457 F.2d 251 (2d Cir. 
1972) (interference with access to the courts, denial of medical treatment, censorship 
of mail); Puckett v. Cox, 456 F.2d 233 (6th Cir. 1972) (per curiam) (denial of due 
process when prisoner arbitrarily placed in solitary confinement); Woolsey v. Beto,
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to prison administration, prisoners’ complaints typically attack condi
tions of confinement, inadequate medical care, censorship of mail and 
reading matter, denial of the right to practice a certain religious belief, 
and infringement of the right of access to the courts.* * * * * * * * * * * 1941

450 F.2d 321 (5th Cir. 1971) (per curiam) (prisoner given unreasonably punitive work
assignments despite knowledge of prison officials that he had tuberculosis). But see
Breeden v. Jackson, 457 F.2d 578 (4th Cir. 1972) (prisoner who requested placement
in maximum security because of threats of harm claimed damages from resulting
deprivation, suit dismissed for failure to state claim, no remand for evidentiary hearing);
Williams v. McMann, 454 F.2d 1139 (2d Cir. 1972) (per curiam) (only a single or
short-lived incident, no remand); Johnson v. Prasse, 450 F.2d 946 (3d Cir. 1971) (per
curiam) (failure to provide adequate medical treatment, no remand). The impetus for
this trend emerges from the Supreme Court decision in Haines v. Kerner holding that
pro sc claims of prisoners should be held to “less stringent pleading standards” than
the pleadings of lawyers. 404 U.S. 519, 520-21 (1972) (per curiam).

1941  D irector of the A dministrative O ffice of the U nited States Courts, A nnual 
Report 132, 136 (1971).

1942404 U.S. 249 (1971) (per curiam).
1943 Most of the recent cases decided before Wilwording held that exhaustion is not 

required. See Rocha v. Sowers, 454 F.2d 1155 (5th Cir. 1972) (per curiam); Sostre v. 
McGinnis, 442 F.2d 178, 182 (2d Cir. 1971) (en banc), cert. denied, 405 U.S. 978 (1972); 
Cluchette v. Procunier, 328 F. Supp. 767, 770-71 (N.D. Cal. 1971). But see Rocha v. 
Beto, 449 F.2d 741, 742 (5th Cir. 1971) (petitioner deprived of right to have law books 
in cell must first seek relief through remedies available within prison system); Metcalf 
v. Swank, 444 F.2d 1353, 1356 (7th Cir. 1971) (administrative remedy adequate, flexible 
approach as to whether exhaustion requirement should be applied in a particular case). 
See also Smith v. Robbins, 454 F.2d 696, 697 (1st Cir. 1972) (exhaustion not required 
due to interference by prison warden in petitioner’s prosecuting the instant suit).

1944 Wilwording v. Swenson, 439 F.2d 1331, 1335 (8th Cir.), rev'd, 404 U.S. 249 (1971) 
(per curiam).

1945 404 U.S. at 250.
1946 Id. at 251.

Until the recent Supreme Court decision in Wifavording v. Swen
son™*2 holding that claims for relief under federal civil rights legislation 
are not subject to exhaustion requirements, the issue of whether claim
ants should be required to exhaust state administrative and judicial 
remedies before applying to a federal court for redress was a source of 
controversy among the circuits.1943 In Wilswording, petitioners filed 
habeas corpus petitions challenging living conditions and disciplinary 
measures in the Missouri State Penitentiary. The lower courts dismissed 
these claims for failure to exhaust state remedies;1944 but the Supreme 
Court held that, since Missouri provided no available procedure for hear
ing this type of claim, the exhaustion requirement need not be satis
fied.1945 The Court further held that petitioners’ pleadings stated a cause 
of action under federal civil rights legislation and, therefore, were not 
subject to exhaustion requirements since the remedy under the statute 
was supplementary to the state remedy.1946
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While many circuits now consider the exhaustion issue settled by 
W ibw ording^1 the Second Circuit decision in Rodríguez v. McGin- 
nis1MS suggests that the question still may be unresolved. The issue in 
Rodríguez was whether a state prisoner must exhaust state judicial 
remedies before bringing an action for equitable relief under federal 
civil rights statutes1947 1948 1949 where his complaint alleges that state prison of
ficials deprived him of fundamental personal rights by not allowing him 
good behavior time.1950 Upon rehearing en banc, the court affirmed 
release of the petitioner on the authority of Wibwording.1^ 1

1947 See Padilla v. Ackerman, 460 F.2d 477, 479 (9th Cir. 1972); Corby v. Conboy, 457 
F.2d 251, 253 (2d Cir. 1972); Jones v. Metzger, 456 F.2d 854, 856 (6th Cir. 1972).

1948 456 F.2d 79 (2d Cir. 1972).
1949 42 U.S.C. § 1983 (1970).
1950 The resolution of the issue in petitioner’s favor would result in his immediate 

release, thus suggesting a habeas corpus remedy in the context of a civil rights case. 
See 456 F.2d at 81.

1951 Id. at 80.
1952Id. at 80 (Friendly, C.J., concurring).
1953 Id. at 81 (Friendly, C.J., concurring).
1954 Id. at 85 (Lumbard, J., dissenting).
1955 See note 1947 supra and accompanying text.
1956 28 U.S.C. § 1343 (1970). Section 1343 vests jurisdiction in the district courts for 

any suit to redress the deprivation of “any right” secured by the Constitution or act 
of Congress providing for the equal rights of citizens.

In a concurring opinion, Chief Judge Friendly, although recognizing 
that petitions attacking the conditions of prisoners’ incarceration could 
exacerbate federal-state relations, nevertheless concluded that exhaustion 
was not required in light of IVz7^6>nZmg.1952 However, Chief Judge 
Friendly expressed concern with the implication in Wihvording that 
state prisoners may secure release without exhausting state remedies by 
styling their complaints under federal civil rights legislation and thus 
circumvent the habeas corpus exhaustion requirement.1953 Dissenting, 
Judge Lumbard read Wihwording as suggesting that exhaustion is not 
required since Missouri had no available procedure for hearing prisoners’ 
claims.1954 However, decisions since Wilvcording indicate that Judge 
Lumbard is probably understating the decision’s unequivocal holding that 
exhaustion is not required in suits under the civil rights legislation.1955

Jurisdiction Under the Civil Rights Act. In the past, another ob
stacle to prisoners’ suits under the civil rights statutes was the issue of 
whether jurisdiction could be supported under the civil rights jurisdic
tional statute1956 where the deprivation of rights consisted only of re
moval of a prisoner’s property. Formerly, a prisoner’s claim for the 
return of money or personal belongings was thwarted by the distinction
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that jurisdiction under section 1343(3) was appropriate only in suits 
alleging deprivation of personal rights, not property rights.1957 This 
distinction was removed by the Supreme Court in Lynch v. Household 
Finance Corp.19™

1957 See, e.g., Thomas v. Papp, 457 F.2d 792 (6th Cir. 1972) (per curiam); Rhodes v. 
Sigler, 448 F.2d 1237, 1238 (8th Cir. 1971); W eddle v. Director, 436 F.2d 342, 344 (4th 
Cir. 1970), vacated, 405 U.S. 1036 (1972). The distinction arose in Hague v. CIO, where 
Justice Stone felt it necessary to reconcile the apparent overlap between section 1343(3) 
and section 1331 which requires that plaintiff claim an amount in excess of $10,000 and 
a violation arising under the Constitution, laws, or treaties of the United States. 307 U.S. 
496, 529-32 (1939) (Stone, J., concurring); see 28 U.S.C. § 1331 (1970). Section 1343(3) 
could conceivably cover all the grounds embraced by section 1331 in any case where 
the complaint alleged violations of the Constitution by state officers. See 307 U.S. at 530 
(Stone, J., concurring); Comment, Federal Jurisdiction Under the Civil Rights A ct— 
The Case Against the Personal Property Rights Distinction, 17 V ill. L. Rev. 313, 
314-17 (1971).

1958 405 U.S. 538 (1972).
1959 Id. at 542-43.
1960 28 U.S.C. § 1331 (1970); see note 1957 supra.
1961 405 U.S. at 547.
1962/d. at 550-51.
1963Id. at 552; see Weddle v. D irec to r,----F.2d —  (4th cir. 1972) (per curiam)

(prisoner’s claim for return of $3.52 remanded in light of Lynch).
1964 393 U.S. 483 (1968). An earlier decision held that state officers could not abridge 

or impair a prisoner’s right to apply to a federal court for a writ of habeas corpus by 
a regulation requiring all petitions to be screened to assure that they are “properly 
drawn.” Ex parte Hull, 312 U.S. 546, 549 (1941).

1965 393 U.S. at 487, 490.

In Lynch, the Court stated that no such distinction could properly 
be made under section 1343 since neither its language nor legislative 
history distinguishes between personal rights and property rights.1959 In 
addition, the Court noted that there simply is no conflict between section 
1343(3) and the federal question jurisdictional statute, section 1331,1960 
since section 1343(3) applies only to alleged infringement of rights 
under “color of state law,” whereas section 1331 contains no such re
quirement.1961 A final reason for rejecting the distinction was its impos
sibility of application, as evidenced by the confusion in lower federal 
courts.1962 These factors indicated to the Court that the distinction is 
a false one and should no longer be retained.1963

Access to the Courts. Johnson v. Avery1964 established that a
prisoner’s right of access to the courts may not be “denied” or “ob
structed” by prison officials. Unless the state provides adequate alterna
tives, prison regulations forbidding inmate assistance in drafting a peti
tion are invalid because they effectively prohibit indigent, illiterate pris
oners from filing habeas corpus petitions.1965 While Johnson dealt
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with the issue of access to the courts in a habeas corpus context, it pro
vides the basis for recent decisions extending the right of access to 
prisoners’ claims under federal civil rights legislation attacking condi
tions of incarceration rather than the validity of convictions and sen
tences.1966 1967

1966 Andrade v. Hauck, 452 F.2d 1071, 1072 (5th Cir. 1971); Nolan v. Scafati, 
430 F.2d 548, 551 (1st Cir. 1970). Andrade based the right of access to courts in the 
due process clause of the fourteenth amendment. 452 F.2d at 1072.

1967 453 F.2d 661 (5th Cir. 1971).
1968 See generally Comment, Prisoner’s Rights—Access to Courts, 42 U. Colo. L. Rev. 

275, 279-85 (1970).
1969 453 F.2d at 663.
1970 id.
1971 Id. at 664.
1972 id.
1973 See W right v. McMann, 460 F.2d 126, 131-32 (2d Cir. 1972) (officials may not 

delete material from, withhold, or refuse to mail a communication between an inmate 
and his attorney or a court unless inmate abuses right of access by transmitting contra
band or laying plans for an unlawful scheme); Smith v. Robbins, 454 F.2d 696, 697 
(1st Cir. 1972) (prisoner should be present when mail is opened by officials to inspect 
for contraband, officials are not permitted to read correspondence); Andrade v. Hauck, 
452 F.2d 1071, 1072 (5th Cir. 1971) (prisoner cannot be disciplined for exercising right 
of access). But see United States v. Morris, 451 F.2d 969, 970-71 (8th Cir. 1971) (prisoner

The decision of the Fifth Circuit in Novak v. Beto1961 offers guidance 
on the issue of what alternatives are adequate in justifying state prison 
regulations banning inmate assistance.1968 The alternatives provided by 
the state of Texas consisted of a “writ room” containing a small library 
available certain hours each week, two attorneys to provide legal as
sistance to inmates, and plans to institute a law student program to assist 
prisoners in preparing petitions.1969

Despite these facilities, the court was not convinced that the effort 
was sufficient.1970 Judge Thornberry indicated that the factors to be 
considered in testing the adequacy of alternatives include: 1) the num
ber of prisoners expressing a need for legal assistance; 2) the time re
quired to handle each prisoner’s request; and 3) the availability of out
side legal assistance in the form of legal aid and public defender pro
grams.1971 In addition, the court read Johnson v. Avery as placing the 
burden on the state to justify its regulation and found that the state had 
failed to meet this burden.1972

Regulations which require prisoners’ mail to and from attorneys and 
courts to be inspected, censored, or restricted are further restrictions on 
the right of access to the courts. Federal appellate courts were presented 
with numerous claims attacking the validity of such regulations this 
term, and their decisions reflect a trend toward limiting official inspec
tion and censorship of correspondence of this type.1973
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Courts have been unwilling, however, to prohibit prison officials from 
opening and inspecting prisoners’ legal communications entirely. In 
Moore v. Ciccone,1914 the Eighth Circuit at first held that unrestricted, 
uncensored delivery of legal correspondence alone could secure the 
right of access to the courts. On rehearing en banc, the court reversed 
its previous decision and remanded the case for an evidentiary hearing 
to determine how the mail was handled, the extent to which handling 
impeded prisoners’ rights, and the administrative justifications for in
spection procedures.* * * * * 1975 The court indicated that more evidence was 
necessary in order to properly balance the asserted need for the regula
tion in maintaining prison security against the claimed constitutional 
right.1976 1977

facing trial who alleged communications with attorney being censored not deprived
of constitutional rights since mail is not the only method of communicating with at
torney). See generally Note, Prison Mail Censorship and the First Amendment, 81 Yale
L.J.87, 97-100 (1971).

1974459 p.2d 574 (8th Cir. 1972) (en banc).
1975 Id. at 577. Moore was an unconvicted inmate undergoing a pretrial medical ex

amination. The Second Circuit discussed the same question in the context of a convicted 
inmate’s claim of mail censorship. W right v. McMann, 460 F.2d 126, 131-32 (2d Cir.
1971) .

1976 459 F.2d at 577. The balancing process may vary according to the type of 
regulation and the character of the right taken from the prisoner, but the general rule 
is that prison regulations must pass the test of due process reasonableness. See Gilmore 
v. Lynch, 319 F. Supp. 105, 109 n.6 (N.D. Cal. 1970), aff’d sub nom., Younger v. Gilmore, 
404 U.S. 15 (1971). However, in cases where inspection of mail is at issue, considerations 
of the first amendment protection of speech and the sixth amendment right to effective 
assistance of counsel require the state to show a compelling security or administrative 
need to justify the regulations. See United States v. O’Brien, 391 U.S. 367, 376-77 (1968); 
Smith v. Robbins, 328 F. Supp. 162, 165 (D. Mass. 1971), aff’d, 454 F.2d 696 (1st Cir.
1972) (infringement of prisoner’s constitutional right to unfettered communication with 
counsel); Palmigiano v. Travisono, 317 F. Supp. 776, 786, 788 (D.R.I. 1970) (correspond
ence sent to public officials to protest grievances protected under the first amendment).

1977 404 U.S. 15 (1971), aff’g mem. sub nam. Gilmore v. Lynch, 319 F. Supp. 105 (N.D. 
Cal. 1970).

1978 Gilmore v. Lynch, 319 F. Supp. 105, 110 (N.D. Cal. 1970). Finding the resources 
to be inadequate, the court left California the choice of either expanding their libraries 
or providing law students to assist inmates. Id. at 112.

1979 See Hooks v. W ainw right,----F .2 d ----- , ---- (5th Cir. 1972) (district court dis
missal of claim of inadequate library facilities remanded in light of Younger v. Gilmore).

The Supreme Court’s affirmance of a three judge court’s decision in 
Younger v. Gilmore1911 indicated that the right of access to the courts 
justifies placing an affirmative duty on the states to provide an adequate 
legal library which would enable prisoners to prepare petitions and com
plaints unless outside legal assistance is provided.1978 This decision could 
provide the impetus for additional claims by prisoners that their oppor
tunity to gain access to the courts is impaired by inadequate provision 
for legal materials in prison libraries.1979
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Solitary Confinement. Two significant cases dealing with pris
oners’ substantive rights, Novak v. Beto1980 and Wright v. McMann,1981 
concerned the eighth amendment’s prohibition against cruel and unusual 
punishment.1982 Punishment has been held unconstitutional if it shocks 
society’s conscience or is degrading to human dignity,1983 or if it is dis
proportionate to the offense committed.1984

The particular form of punishment examined in Novak and Wright 
was the use of solitary confinement in prisons.1985 The Fifth Circuit in 
Novak examined in detail the Texas solitary confinement conditions and 
measured them against prison conditions elsewhere that had been found 
to be constitutionally unacceptable.1986 The court held that confine
ment for 15 days at a time in an unlit cell, with minimal food and 
bedding, but with sufficient provisions for personal hygiene and medical 
care, was not cruel and unusual punishment.1987

In response to a forceful and lengthy dissent,1988 Judge Thornberry,
’ 1980 453 F.2d 661 (5th Cir. 1971).

1981 460 F.2d 126 (2d Cir.), petition for cert, filed, 40 U.S.L.W. 3603 (U.S. June 14, 
1972) (No. 71-1626).

1982 U.S. Const, amend. VIII.
1983See T rop v. Dulles, 356 U.S. 86, 100 (1958); Burns v. Swenson, 430 F.2d 771, 777-78 

(8th Cir. 1970).
1984 See Weems v. United States, 217 U.S. 349, 381 (1910). See generally Comment, 

Prisoners Constitutional Rights: Segregated Confinement as Cruel and Unusual Punish
ment, 1972 W ash. L.Q. 347.

1985 “Administrative segregation” denotes a less harsh form of confinement but one 
which can also be used as a punitive measure. See W est v. Cunningham, 456 F.2d 1264 
(4th Cir. 1972).

1986 The court formulated the following test for cruel and unusual punishment: “As 
judges, we must look to the extant law and the general practices of our society. Other
wise, we run the risk of imposing our own personal moral code on a perhaps unready 
society.” 453 F.2d at 665; accord, Sostre v. McGinnis, 442 F.2d 178, 191 (2d Cir. 1971) 
(en banc), cert, denied, 405 U.S. 978 (1972).

The Novak court examined the particular conditions previously scrutinized by courts 
and concluded that in all the cases finding confinement to be cruel and unusual punish
ment inmates had been deprived of “basic elements of hygiene.” Id.; see Wright v. 
McMann, 387 F.2d 519, 521 (2d Cir. 1967) (cell encrusted with excrement, plaintiff 
naked, forced to sleep on concrete floor, windows open throughout subfreezing weather, 
and no soap, towel, or toilet paper); Hancock v. Avery, 301 F. Supp. 786, 789 (M.D. 
Tenn. 1969), aff’d, 452 F.2d 1214 (6th Cir. 1972) (hole for waste, flushed irregularly 
by guard, no soap, towel, or toilet paper, and prisoner slept naked on floor); Holt v. 
Sarver, 300 F. Supp. 825, 832 (E.D. Ark. 1969); Jordan v. Fitzharris, 257 F. Supp. 674, 
676 (N.D. Cal. 1966).

1987 453 F.2d at 671. The Novak court described in detail the solitary confinement con
ditions at the Texas prison. Id. at 665-68.

1988 Judge Tuttle found solitary confinement in Texas state prisons unconstitutional 
on two grounds. Emphasizing the “starvation” bread and water diet of the prisoners, the 
darkness of the cells, and the lack of mattress or pillow, he concluded that the condi
tions were out of line with “evolving standards of decency.” Id. at 675 (Tuttle, J., 
dissenting); accord, Jones v. Wittenberg, 323 F. Supp. 93 (N.D. Ohio 1971), aff'd sub
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writing for the majority in Novak, also considered the broader issue of 
whether solitary confinement serves any legitimate penal purpose. The 
court concluded that the use of solitary confinement, limited in duration, 
used only as a last resort to obtain prisoner obedience, and supervised 
to protect the health of the prisoner, was a proper and effective means 
to deter non-conforming prison conduct.* * * 1989

nom, Jones v. Metzger, 456 F.2d 854 (6th Cir. 1972). Judge Tuttle further found that
the prisoner’s situation was a “startling example of overkill,” having a “totally negative
impact on any hope for rehabilitation.” 453 F.2d at 675 (Tuttle, J., dissenting).

1989 453 F.2d at 671. Judge Thornberry relied heavily on guidelines issued by the 
Texas Department of Corrections. In pertinent parts, these guidelines provide that 
inmates in solitary confinement should not remain on restrictive diets more than 15 
days, after which time they should be fed regular meals for at least two days; inmates 
are to be checked once a day by a physician or medical officer; and solitary confinement 
is to be used only in extreme circumstances after other punitive methods have failed. 
Id. at 667-69. The court concluded that there was ample evidence that the Texas prisons 
complied with virtually all of these guidelines. Id. at 669.

The court elected to leave the issue of the most appropriate form and use of punish
ment to administrators and legislators absent constitutional violations. Id. at 670-71; see 
Young v. Wainwright, 449 F.2d 338 (5th Cir. 1971) (per curiam); Royal v. Clark, 447 
F.2d 501 (5th Cir. 1971).

The Fifth Circuit has reversed district court dismissals of complaints alleging un
constitutional treatment where the prisoner’s medical condition contributed substantially 
to his suffering. Campbell v. Beto, 460 F.2d 765 (5th Cir. 1972) (prisoner with heart 
condition allegedly known to prison officials suffered heart attack when forced to do 
heavy labor); Rocha v. Sowers, 454 F.2d 1155 (5th Cir. 1972) (prisoner allegedly denied 
adequate medical treatment for accidental injuries and subjected to unwarranted disci
plinary action without regard for the injuries); Woolsey v. Beto, 450 F.2d 321 (5th Cir. 
1971) (per curiam) (prisoner with tubercular condition allegedly known to prison 
officials forced to do strenuous work). The court in Campbell examined the cruel and 
unusual punishment test applied by the same court in 'Novak. It concluded that if de
privation of basic hygiene violated constitutional guarantees, then “certainly practices 
which result in the deprivation of basic elements of adequate medical treatment, par
ticularly such deprivation as immediately threatens life and limb, would be equally vul
nerable.” 460 F.2d at 768.

1990 The district court found the particular conditions of the New York solitary con
finement to be unconstitutional. W right v. McMann, 321 F. Supp. 127, 138 (N.D.N.Y. 
1970). These findings were not disputed on appeal. 460 F.2d at 129-30.

The original suit by inmate W right was instituted in 1966 and alleged certain condi
tions to which he was subjected in solitary confinement. The Second Circuit, reversing 
the district court’s dismissal of the suit, noted that if the alleged conditions were estab
lished, it would constitute cruel and unusual punishment. W right v. McMann, 387 F.2d 
519, 525 (2d Cir. 1967). The district court then established that the prisoner had been 
kept naked in a barren cell save for a toilet and washbowl; that the inmate was forced 
to sleep on the concrete floor; and that no soap, towel, or toothbrush were provided.

Rather than focusing on whether the particular conditions of solitary 
confinement were unconstitutional, the Wrigbt court considered the 
extent to which a federal court may intervene in the operation of 
prisons and the promulgation of penal rules regulating solitary confine
ment.1990 The district court had ordered that prison officials be enjoined
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from all use of solitary confinement until the court approved penal rules 
ensuring that solitary confinement facilities were adequate to maintain 
the prisoners’ health and dignity.* * * 1991 Troubled about the respective roles 
and responsibilities of federal and state officials, and reluctant to inter
fere with prison administrative matters, the Second Circuit reversed.1992 
The court did affirm, however, the lower court’s finding that punitive 
segregation of an inmate for failure to sign a prison “safety sheet” was 
disproportionate punishment, and thus cruel and unusual.1993

W right v. McMann, 321 F. Supp. 127, 139-41 (N.D.N.Y. 1970). See also Inmates of the
Attica Correctional Facilities v. Rockefeller, 453 F.2d 12, 25 (2d Cir. 1971) (examining
particular prison conditions and finding treatment supported preliminary injunction).

1991 321 F. Supp. at 144.
i " 2  4($o F.2d at 129-31. W riting for the majority, Judge Lumbard read Sostre v. 

McGinnis as requiring reversal in the W right case. Id. at 130; see Sostre v. McGinnis, 
442 F.2d 178 (2d Cir. 1971) (en banc), cert, denied, 405 U.S. 978 (1972). In Sostre the 
Second Circuit reversed a district court order that trial-type procedures accompany 
prison disciplinary hearings, reasoning that it was inadvisable for a federal court to 
pass judgment on whether formal requirements of due process in disciplinary hearings 
would help or hinder the state’s effort to preserve order in prisons and rehabilitate pris
oners. Id. at 197-98.

In a separate section of its opinion, the Wright court also ruled on prisoners’ rights 
at disciplinary hearings. 460 F.2d at 130. The court reversed an order requiring promul
gation of rules governing the procedure for such hearings, again basing its decision on 
a reluctance to interfere in state administrative affairs and citing Sostre as controlling. 
Id. The court stated, however, that “rudimentary” due process cannot be ignored bv 
state officials. A “minimally fair 2nd rational” inquiry would require basic safeguards 
of notice, opportunity to reply, and reasonable investigation, at least in cases of sub
stantial discipline. Id.; see 442 F.2d at 196-98.

Courts historically have displayed a reluctance to interfere in prison management 
except in “extreme circumstances.” See Breeden v. Jackson, 457 F.2d 578, 580 (4th Cir. 
1972); Paniagua v. Moseley, 451 F.2d 228, 230 (10th Cir. 1971); Rhodes v. Sigler, 448 
F.2d 1237, 1238 (8th Cir. 1971). But see Jones v. Metzger, 456 F.2d 854 (6th Cir. 1972); 
Rocha v. Beto, 449 F.2d 741 (5th Cir. 1971). See generally Note, Beyond the Ken of the 
Courts: A  Critique of Judicial Refusal to Review the Complaints of Convicts, 72 Yale 
L.J. 506 (1963).

1993 A “safety sheet” was a single piece of paper listing shop safety regulations with 
which inmates should be familiar. Noting that even the warden found the prisoner’s act 
deserving of no punishment, the court held that the inmate had met the “heavy burden” 
of proving disproportionate punishment. 460 F.2d at 133.

1994 See, e.g., Hoggro v. Pontesso, 456 F.2d 917 (10th Cir. 1972) (right to free exercise 
of Muslim religion, right to access to religious publications, remanded for evidentiary 
hearing); Kauffman v. Johnston, 454 F.2d 264 (3d Cir. 1972) (per curiam) (free exer
cise of Jewish religion, remanded for evidentiary hearing); Owens v. Brierley, 452 F.2d 
640 (3d Cir. 1971) (right of access to Negro magazines, remanded for responsive plead
ing); Smith v. Blackledge, 451 F.2d 1201 (4th Cir. 1971) (right to free exercise of 
Black Muslim religion, remanded for evidentiary hearing); Berrigan v. Norton, 451 F.2d

First Amendment Rights. This term federal appellate courts
handled many prisoners’ complaints alleging abridgment of first amend
ment rights.1994 Where the merits of the case were reached, the right
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of access to religious publications* * * * * 1995 and the right to send letters to the 
Dress concerning prison conditions1996 have been upheld; but the courts 
nave found no constitutional right to wear hair in a certain style1997 or 
to wear a medallion potentially dangerous as a weapon.1998

790 (2d Cir. 1971) (alleged ban on prisoners’ right to disseminate sermons, constitutional
issue not reached); Daugherty v. Reagan, 446 F.2d 75 (9th Cir. 1971) (no right to length
and style of hair to suit personal desires); Cruz v. Beto, 445 F.2d 801 (5th Cir. 1971)
(dismissal of alleged denial of right to exercise Buddhist faith), rev’d, 405 U.S. 319
(1972).

1995 Rowland v. Jones, 452 F.2d 1005 (8th Cir. 1971) (per curiam).
1996 Nolan v. Fitzpatrick, 451 F.2d 545 (1st Cir. 1971).
1997 Ralls v. Wolfe, 448 F.2d 778 (8th Cir. 1971); Daugherty v. Reagan, 446 F.2d 75 

(9th Cir. 1971).
1 9 9 8Rowland v. Jones, 452 F.2d 1005 (8th Cir. 1971) (per curiam).
1999451 F.2d 545 (1st Cir. 1971).
2000 At issue was a prison regulation banning all letters to the news media. The 

district court issued an injunction against the total ban under which prison authorities 
retained wide discretion. Nolan v. Fitzpatrick, 326 F. Supp. 209 (D. Mass. 1971). Under 
the court order, prison officials could refuse to mail a letter if they had reasonable 
grounds to believe that the letter “presents a risk (a) to the security of the public, the 
prison administration, or prison population, or (b) to the observance of rules of be
havior by prisoners, or (c) to the rehabilitation of prisoners . . . . ” Id. at 217. On appeal, 
the prisoners did not challenge the right of prison authorities to read all letters to the 
press and to examine them for contraband or escape plans. 451 F.2d at 546.

The court relied on the balancing test formulated in United States v. O’Brien. 391 
U.S. 367 (1968). The state’s burden is to establish that the regulation “furthers an im
portant or substantial governmental interest” and that the “incidental restrictions on 
alleged First Amendment freedoms is no greater than is essential to the furtherance of 
that interest.” Id. at 377.

2001 451 F.2d at 549-51. Conceding that letters to the press could be inflammatory and 
cause turmoil within the prison, the court concluded that the state interest in prison 
security and order could be adequately protected by refusing to admit the dangerous 
newspaper issue rather than by refusing to mail the letter in the first instance. Id. at 549. 
See also Hoggro v. Pontesso, 456 F.2d 917, 919 (10th Cir. 1972) (burden on state to 
show that religious publications sought by prisoners pose a clear and present danger of 
a breach of prison security or discipline).

2002 451 F.2d at 551.

To determine the extent of the inmates’ first amendment rights, 
the First Circuit, in Nolan v. Fitzpatrick,1™ balanced state interests 
against a prisoner’s alleged right to communicate with news media about 
prison conditions.2000 The court recognized that state interests in prison 
security, administrative costs, retribution, deterrence, and rehabilitation 
of prisoners were substantial and important. It concluded, however, that 
a total ban on prisoners’ mail to the press was not essential to further
ance of those interests.2001 Except for letters concerning contraband or 
escape plans, inmates have an absolute right to send letters to the media 
concerning prison management, treatment of offenders, or personal 
grievances arising within the prison.2002
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H ospitalization of the Mentally I I I
The 1964 Hospitalization of the Mentally Ill Act2003 provides that in

dividuals believed to be mentally ill2004 and, who as a consequence of 
that illness, are determined to be likely to injure themselves or others if 
not immediately detained, may be involuntarily hospitalized for emerg
ency observation and diagnosis upon proper application.2005 This initial 
emergency hospitalization is not to exceed two days; however, the hos
pital may petition the court for an order authorizing seven additional 
days of observation and diagnosis.2006 Persons detained for the addi
tional seven days are entitled to a hearing.2007

2003 D.C. Code Ann. §§ 21-501 to -592 (1967, Supp. V, 1972).
2004 D.C. Code Ann. § 21-501 (1967). See generally American Bar Foundation, T he 

Mentally D isabled and the Law 66-71 (rev. ed. 1971).
2005 D.C. Code Ann. § 21-521 (Supp. V, 1972). The statute provides that certain indi

viduals, who have “reason to believe that a person is mentally ill and, because of that 
illness, is likely to injure himself or others if he is not immediately detained” may take 
the person into custody, transfer him to a hospital, and apply for his admission thereto 
for emergency observation and diagnosis. The application must recite the circumstances 
under which the person was taken into custody and the reasons therefor. Id. The 
administrator of a public hospital must admit the person if the admission application 
is accompanied by a certificate of the psychiatrist on duty stating that he is of the 
opinion that the person has symptoms of mental illness and, because of that illness, is 
likely to injure himself or others if not immediately hospitalized. W ithin 24 hours of 
the admission, notice thereof must be served upon the spouse, parent, or legal guardian 
of the person and to the Mental Health Commission. Id. § 21-522.

2006 D.C. Code Ann. § 21-523 (1967). W ithin 24 hours after the court receives a 
petition for seven additional days of hospitalization, it must either release the person or 
order continued hospitalization. In making its determination, the court should consider 
the original application for admission, the certificate of the examining psychiatrist, and 
any other relevant information. Id. § 21-524.

The Hospitalization of the Mentally Ill Act also authorizes indefinite hospitalization 
under court order. D.C. Code Ann . §§ 21-541 to -551 (Supp. V, 1972). Persons who 
have been hospitalized for emergency observation and diagnosis may be detained in the 
hospital during the course of judicial proceedings for indefinite hospitalization. D.C. 
Code Ann. § 21-528 (1967); see In re Perry, 269 F. Supp. 729 (D.D.C. 1967).

2007 D.C. Code Ann. § 21-525 (1967). Apparently, the hearing was originally designed 
to determine whether the individual had been committed under proper procedures. Cf. 
In re Curry, 452 F.2d 1360, 1363 (D.C. Cir. 1971). But see notes 2018-2027 injra and 
accompanying text.

2008 District court jurisdiction over proceedings commenced under the Hospitalization 
of the Mentally Ill Act terminated July 31, 1972. D.C. Code Ann. § 11-501(2) (B) (Supp. 
V, 1972). Simultaneously, prospective jurisdiction vested in the Superior Court of the 
District of Columbia. Id. § 11-921 (a) (4) (B).

2009 452 F.2d 1360 (D.C. Cir. 1971).
2010 Id. at 1363.

Considering an appeal from a district court order2008 authorizing such 
a seven day extension, the District of Columbia Circuit, in In re Curry,2009 
held that persons hospitalized involuntarily for observation and diagnosis 
must be given treatment consistent with that purpose.2010 Curry alleged
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he had been abandoned in a building which housed over 420 patients 
with no attending psychiatrist. The district court rejected Curry’s con
tention that he had a right to treatment on the ground that the purpose 
of the hospitalization was merely observation and diagnosis and not treat
ment.2011

2011 Id. at 1362-63.
2012373 F.2d 451 (D.C. Cir. 1966); see Bolton v. Harris, 395 F.2d 642 (D.C. Cir. 1968) 

(persons acquitted by reason of insanity entitled to a hearing to determine whether they 
are presently mentally ill and dangerous). See also Humphrey v. Cady, 405 U.S. 504 
(1972) (equal protection attack on statutory provisions providing renewal of confine
ment every five years); Specht v. Patterson, 386 U.S. 605 (1967) (due process requires 
hearing and new findings of fact for commitment as habitual sex offender despite con
viction on charge of indecent liberties); Baxstrom v. Herold, 383 U.S. 107 (1966) 
(statute authorizing civil commitment without jury trial at end of prison sentence 
violated equal protection).

2013 373 F.2d at 453. The pertinent section of the Act states that “ [a] person hos
pitalized in a public hospital for a mental illness shall, during his hospitalization, be 
entitled to medical and psychiatric care and treatment.” D.C. Code Ann . § 21-562 
(1967). Judicial recognition of a statutory right to treatment based solely on the 
language of the 1964 Act has been criticized. See Hearings on the Constitutional Rights 
of the Mentally 111 Before the Subcomm. on Constitutional Rights of the Senate Comm, 
on the Judiciary, 91st Cong., 1st & 2d Sess. 41, 53-54 (1969-70) (statement of Dr. M. 
Birnbaum).

In W yatt v. Stickney, the District Court for the Middle District of Alabama held that 
persons involuntarily committed for treatment “unquestionably” have a constitutional 
right to that individualized treatment which offers them a realistic possibility of cure or 
improvement. 325 F. Supp. 781 (M.D. Ala.), modified, 334 F. Supp. 1341 (M.D. Ala. 
1971). Commitment on a promise of treatment left unfulfilled offends “the very funda
mentals of due process.” Id. at 784-85. See generally Katz, The Right to Treatment— 
An Enchanting Legal Fiction? 36 U. Chi. L. Rev. 755 (1969); Symposium, The Right to 
Treatment, 57 Geo. L.J. 673 (1969).

2014 Chief Judge Bazelon suggested that the absence of treatment would raise various 
problems under the due process and cruel and unusual punishment clauses of the Con
stitution. 373 F.2d at 453; see U.S. Const, amend. V, VIII.

Rouse was committed mandatorily by virtue of his acquittal on insanity grounds. The 
summary nature of this process is in contrast with the safeguards of civil commitment 
proceedings, but is justified because of the therapeutic purpose of hospitalization. When 
the therapy is absent, questions of procedural due process arise. 373 F.2d at 453. Addi
tionally, confinement without treatment may amount to cruel and unusual punishment. 
Id.; see Note, The Nascent Right to Treatment, 53 V a. L. Rev. 1134, 1144-47 (1967).

2015 373 F.2d at 454.

The court of appeals reversed the district court, relying on its 1966 
decision in Rouse v. Cameron,™12 which held that a statutory right to 
treatment existed under the 1964 Hospitalization of the Mentally Ill 
Act.2013 To avoid what it considered to be serious constitutional ques
tions,2014 the Rouse court held that the provision guaranteeing “medical 
and psychiatric care and treatment” was intended to cover commitment 
under any statutory provision.2015 In Curry, then, the court read Rouse 
as entitling those hospitalized under the emergency commitment pro-
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visions to medical and psychiatric care appropriate to observation and 
diagnosis.2016 Mere custodial care is not enough. The court was careful, 
however, to note that it was not intimating that persons hospitalized for 
observation were entitled to a comprehensive treatment program.2017

In In re Barnard,™™ a case decided after Curry, the petitioner was 
hospitalized for emergency observation and diagnosis pursuant to the 
same statutory provisions involved in Curry. The hospital sought and 
obtained a seven day extension of the hospitalization.2019 After Barnard 
received notice of the extension, he requested a hearing.2020 Based upon 
the evidence which included the application for emergency hospitaliza
tion,2021 the certificate of the admitting psychiatrist, and the admissions 
of petitioner’s counsel,2022 the district court upheld its earlier order au
thorizing an additional seven days of observation.2023

Affirming, the District of Columbia Circuit held that Barnard had 
been “seized” within the meaning of the fourth amendment, notwith
standing the fact that there had been no formal arrest, and that he was 
constitutionally entitled to a probable cause hearing.2024 Accordingly, the

2016452 F.2d at 1362-63.
2017 Id. at 1362. In Ashe v. Robinson, appellant Ashe was found not guilty of carnal 

knowledge by reason of insanity. 450 F.2d 681 (D.C. Cir. 1971). Pursuant to the 
court’s decision in Bolton v. Harris, Ashe was hospitalized for 30 days of observation 
and examination. Id.; see Bolton v. Harris, 395 F.2d 642 (D.C. Cir. 1968). In a habeas 
action, Ashe pressed the court for recognition of a right to the least restrictive mode 
of treatment during this 30-day pre-Bolton hearing period. The court, however, while 
still reaffirming a right to the least restrictive treatment after a Bolton hearing, declined 
to rule on the pre-Bolton hearing issue since a number of pertinent questions remained 
unanswered. The court did not know, for example, whether it was medically feasible 
to implement treatment programs—significantly that type of treatment least restrictive 
of Ashe’s freedom—during the prehearing period without impairing the hospital’s pri
mary obligation of observation and diagnosis. 450 F.2d at 684. See generally American 
Bar Foundation, supra note 2004, at 61; Elliott, Procedures for Involuntary Commit
ment on the Basis of Alleged Mental Illness, 42 U. Colo. L. Rev. 231, 267-68 (1970).

2018455 F.2d 1370 (D.C. Cir. 1971).
2019 Id. at 1372.
2020 The Act does not specifically state the purpose of the hearing. See D.C. Code 

Ann. § 21-525 (1967). Section 21-524 however, arguably does suggest its intended na
ture. See id. § 21-524. In Barnard the court apparently looked in part to that section 
to formulate its opinion on the kind of evidence needed to support probable cause for 
hospitalization. See notes 2025-2028 infra and accompanying text.

2021 The application for emergency admission is a standardized, pre-printed form. The 
person executing the application must state the circumstances which led him to believe 
the patient was in need of emergency hospitalization. D.C. Code Ann. § 21-521 (Supp. 
V, 1972).

2022 Counsel for Barnard apparently conceded that the application and certification 
were valid documents which accurately reflected his client’s mental condition. 455 F.2d 
at 1373.

2023 Id. at 1376.
2024 The theory upon which persons involuntarily hospitalized have been denied the
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court accepted Barnard’s argument that at his hearing the Government 
had the burden of establishing probable cause to justify his hospitaliza
tion.* * * * * * * * * * * * * * * * * * 2025

safeguards of the due process clause and the Bill of Rights is that commitment pro
ceedings are civil, not criminal, in nature; that the individuals are being treated, not
punished; and that they are sent to a hospital, not a prison. See Elliott, supra note 2017,
at 252-61; Comment^ Civil Commitment of the Mentally 111: Theories and Procedures,
79 H arv. L. Rev. 1288, 1291 (1966).

The Barnard court held that “where a person, said to be mentally ill and dangerous,
is involuntarily detained, he must be given a hearing within a reasonable time to test
whether the confinement is based on probable cause.” 455 F.2d at 1379. The broad
language of the court is particularly significant in the context of this case. N ot only
had Barnard been hospitalized for the full nine days authorized under the emergency
provisions of the 1964 Act, but he also had been detained at the hospital pending
judicial proceedings for his indefinite hospitalization. Id. at 1374 n.9. In fact, by the
time the court ruled, Barnard had been hospitalized three additional weeks; and the
first stage in the judicial commitment process—the hearing before the Mental Health
Commission—had not occurred. Id.; see D.C. Code Ann. § 21-542 (1967). Thus it would
seem that even if persons hospitalized under the emergency provisions of the Act are
further detained during court proceedings for indefinite hospitalization, they are never
theless entitled to a probable cause hearing.

2025 While the evidence supporting Barnard’s mental illness and dangerousness did not 
comply with the requirements established by the court’s opinion for future cases, a new 
hearing was not required in Barnard in view of counsel’s concessions in the district 
court. 455 F.2d at 1376; see note 2022 supra.

2026455 F.2d at 1373.
2027 id.
zozsid. at 1375. Conclusions must be sufficiently detailed and substantiated by facts 

so as to enable the court to independently determine the existence of probable cause. 
Id.; cf. Aguilar v. Texas, 378 U.S. 108 (1964). The court specifically cited Aguilar as 
illustrative of the showing necessary to establish probable cause. By analogy, it would 
seem that statements in the application and certification must be more than a “mere 
affirmation of suspicion and belief without any statement of adequate supporting facts.” 
Id. at 112. If the official making application did not have direct personal knowledge 
of the case, he must set forth the underlying circumstances from which he concluded 
that his information was reliable and his sources credible. Id. at 114.

The question of dangerousness also troubled the court; it cited its earlier opinion in 
Cross v. Harris as suggesting proper standards in this area. 455 F.2d at 1375 n.12; Cross v. 
Harris, 418 F.2d 1095 (D.C. Cir. 1969). See generally Elliott, supra note 2017, at 250; 
Goldstein & Katz, Dangerousness and Mental Illness—Some Observations on the Decision 
to Release Persons Acquitted by Reason of Insanity, 70 Yale L.J. 225, 235 (1960).

The court elaborated on the kind of evidence suitable to support a 
finding of probable cause. Ordinarily, the Government may rely on the 
application for emergency hospitalization and the certificate of the ad
mitting psychiatrist.2026 Based on these documents, the judge must be 
able to find that there is probable cause to believe that the patient is 
mentally ill and that his illness may result in injury to himself or to 
others.2027 Mere statements that the person is mentally ill or dangerous 
will not suffice.2028 Although it will not ordinarily be necessary for the 
Government to offer expert testimony, medical testimony will be re
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quired if the patient contests the factual allegations and diagnosis.202® The 
district judge should determine whether there is probable cause for 
continued hospitalization from the entire record and state his reasons 
in writing.2030 The court in Barnard further held that procedural due 
process requires that the patient be given notice of his right to a 
probable cause hearing,2031 and that the patient is entitled to counsel at 
the hearing.2032

Juvenile Proceedings

The Supreme Court’s decision last term in McKeiver v. Pennsyl
vania2™ evidenced a shift in emphasis in the Court’s analysis of juvenile 
court proceedings. On its face, the Court’s previous decision in In re 
Gault2™ enumerated those due process rights to which a juvenile was 
entitled at the adjudicative stage of delinquency proceedings.2035 How
ever, the primary significance of the Gault opinion was its unprecedented 
constitutional attack on the merits of the juvenile system.2036 McKeiver, 
on the other hand, signalled that the Court was not yet willing to 
abandon all hope in the juvenile process. Reluctant to concede that the 
process cannot achieve its rehabilitative aims, Justice Blackmun, an-

2029455 F.2d at 1374. The patient may subpoena those persons who prepared any docu
ments in evidence, take the witness stand in his own behalf, and offer his own medical 
reports and affidavits supporting his case. Id. at 1375. See also D.C. Code Ann. § 21-527 
(1967).

2030455 F.2d at 1375.
2031 id. Notice should be given within 24 hours of the court’s order authorizing an 

extension of hospitalization so that the hearing may be held within the first two days of 
the seven-day period. Id.

2032 Id. at 1375-76.
2033 403 U.S. 528 (1971).
2034 387 U.S. 1 (1967).
2035 In Gault the Court ruled that the due process clause of the fourteenth amendment 

ensures juveniles the protection of four fundamental rights—right to counsel, notice of 
the charges, right to confrontation and cross-examination of witnesses, and the privilege 
against self-incrimination. Justas Fortas, speaking for the majority, carefully noted that 
the holding declared only those rights guaranteed juveniles at the adjudicative stage of 
a delinquency hearing at which they may be committed to a state institution. Id. at 13; 
see Paulsen, The Constitutional Domestication of the Juvenile Court, 1967 S. Ct. Rev. 
233, 250-57. See also Holloway v. Wainwright, 451 F.2d 149 (5th Cir. 1971) (no due 
process right requiring minor’s parents to be notified prior to commencement of 
“criminal” proceedings).

2036 387 U.S. at 15-17. Although questioned in Gault, juveniles have been denied the 
various guarantees of the Bill of Rights and the due process clause because the child, 
unlike the adult, is entitled not to liberty but to custody. Since the proceedings are civil 
rather than criminal in nature, the child cannot complain of the loss of any procedural 
rights available in a criminal trial. In delinquency proceedings the state, it is argued, is 
merely fulfilling its duty, as parens patriae, to provide for the welfare of the child, 
which the natural parents were unable or unwilling to do. Id. at 17; see Paulsen, Kent v. 
United States: The Constitutional Context of Juvenile Cases, 1966 S. Ct. Rev. 167, 168-76.
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nouncing the judgment of the Court, stated that even if disillusionment 
with the juvenile system eventually results in the abolition of its in
dependent existence, the Court was not willing to promote its demise.* * * * * * * * * * * 2037

2037403 U.S. at 551. In McKeiver, unlike its approach in Gault, the Court preferred
to emphasize the purpose and prospects of the juvenile process. While admitting defi
ciencies, Justice Blackmun noted that the system was not without benefit and that any
abuses are more the result of a shortage of public interest and support than of any
inherent unfairness. Id. at 548. Justice Blackmun pointedly discouraged any attempt to
compare the juvenile and criminal systems. Id. at 550. See also In re Winship, 397 U.S.
358, 379 (1970) (Burger, C.J., dissenting).

McKeiver could be strictly interpreted to hold merely that the right to jury trial is
not as fundamental as the other due process rights which already have been recognized.
However, it appears the decision primarily illustrates the present Court’s unwillingness
to tamper with what it considers an “idealistic prospect of an intimate, informal protec
tive proceeding.” 403 U.S. at 545; see 70 Mich. L. Rev. 171, 193 (1971).

2038 403 U.S. at 545.
2039 Id. at 543. The court felt the standard was implicit in its earlier opinions in 

Winship and Gault. See In re Winship, 397 U.S. 358 (1970); In re Gault, 387 U.S. 1 
(1967). However, in previous applications of the fundamental fairness standard, emphasis 
had been on the fact-finding procedures. See 403 U.S. at 543. Requirements of counsel, 
notice, confrontation, cross-examination, and proof beyond a reasonable doubt reflect 
this emphasis. The jury trial, however, does not significantly aid the fact-finding process. 
Id.; see Paulsen, Fairness to the Juvenile Offender, 41 Minn. L. Rev. 547, 559 (1957).

Concurring, Justice Brennan believed that the juvenile is entitled to the protection 
afforded by the jury against oppression by the Government, but he argued that a public 
proceeding could perform the same function. Accordingly, he concurred in In re 
Terry, the principal case before the Court in McKeiver, and dissented in the companion 
case, since it appeared from the record that Pennsylvania generally admits the press 
and public to the courtroom in juvenile cases, while North Carolina does not. Id. at 
544-46 (Brennan, J., concurring in part). See In re Terry, 438 Pa. 339, 265 A.2d 350 
(1970); In re Burrus, 275 N.C. 517, 169 S.E.2d 879 (1969).

2040403 U.S. at 534.
2041 j j -  s e e  397 U.S. at 366. Before McKeiver it had been argued that Winship, by 

considering speed, informality, and flexibility, had modified the test established by 
Gault to determine which due process rights are required at the delinquency hearing. 
These new factors represent interests of the state, while Gault had weighed only the 
substantive benefits to the child against the desirability of imposing upon that system 
the various due process requirements. Comment, Juvenile Due Process in the Lower 
Courts, 62 J. Crim L.C. & P.S. 335, 341-42 (1971).

In McKeiver, the Court concluded that due process does not require 
states to provide trial by jury in delinquency proceedings.2038 Noting 
that the proper due process standard for these proceedings is fundamental 
fairness,2039 the Court believed its conclusion appropriate for a number 
of reasons. Application of the essential due process procedural safe
guards of counsel, notice, cross-examination, confrontation, and proof 
beyond a reasonable doubt does not require the surrender of any of the 
substantive benefits of the juvenile process.2040 Nor would the in
formality, flexibility, and speed of the juvenile proceeding be sacrificed 
by the imposition of these safeguards.2041 If trial by jury were required,
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however, much of that informality and flexibility would be lost.* * * * * * * * * * * * * * 2042 The 
Court felt that jury trial would transform the delinquency proceeding 
into a rigidly structured, adversary hearing with the consequential loss 
of those very characteristics which have, at least in theory, distinguished 
it from the criminal process.2043 Furthermore, the Court thought it 
unwise to impose added constitutional requirements upon the states in 
this area since the effect would be to hinder their ability to experiment 
and formulate innovative methods for solving the delinquency prob
lem.2044 2045

2042403 U.S. at 545; Paulsen, supra note 2039, at 559. The probable impact of the jury
trial on the juvenile process may be something of a false issue. In his dissenting opinion
in McKeiver, Justice Douglas cited a survey completed by the Public Defender Service
and the Neighborhood Legal Services Program of the District of Columbia and presented
in their brief as amicus curiae. 403 U.S. at 561 (Douglas, J., dissenting). Analyzing data
obtained from 31 juvenile courts in 10 states and the District of Columbia, all of which
at the time accorded juveniles a right to jury trial by statute, this study concluded that
trial by jury is rarely requested even in those jurisdictions where legal representation
is extensive. Brief for Public Defender Service and the Neighborhood Legal Services
Program of the District of Columbia as Amicus Curiae at 14, McKeiver v. Pennsylvania,
403 U.S. 528 (1971). The survey demonstrated that in 22 of 26 courts questioned, the
cumulative number of requests for jury trial over the past five and one-half years totaled
15 or less. In 26 of 29 courts, the number of jury trials actually held was 15 or less. In
only four courts had both the number of requests and the number of jury trials con
ducted exceeded 15. Id. at 14-15.

2043 403 U.S. at 545, 550.
2044 at 547. It is questionable whether trial by jury would force the states to aban

don any substantive benefits of the juvenile process. Those benefits have been recognized 
to include: (1) the separate processing and treatment of juveniles; (2) classification of 
the juvenile as delinquent rather than criminal; (3) confidentiality of police records and 
court actions; (4) statutory provisions protecting against loss of civil rights upon an 
adjudication of delinquency; and (5) informal procedures presided over by a judge 
whose main concern is the needs of the juvenile, not punishment. See In re Gault, 387 
U.S. 1, 21-28 (1967). Many of the alleged benefits, however, are peculiar to other stages 
of the juvenile process or should, in any event, remain unaffected by the imposition 
of a right to jury trial. Tw o interests would seem to be affected however—confidentiality 
of records and court actions, and informal procedures under the direction of the juvenile 
judge. In Gault, Justice Fortas attacked the significance of the first interest in light of 
widespread dissemination of records by police departments. Id. at 24-25. The benefits 
of informality likewise have been criticized. Id. at 25-26. The role of the judge in 
juvenile proceedings however would be significantly altered by the jury trial, and he 
would be forced to assume his customary place in the adversary process. This, it has 
been argued, w7ould itself be a benefit since the adversary process would ensure greater 
accuracy in fact-finding. See Note, Jury Trials for Juveniles: Toward a More Effective 
Juvenile Court System, 22 Syracuse L. Rev. 780, 785 (1971). But see note 2039 supra.

2045 446 F.2d 107 (8th Cir. 1971).

This term in Cotton v. United S t a t e s the Eighth Circuit, citing 
McKeiver, held that a trial by jury in delinquency proceedings in the
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federal courts is not a constitutional requirement.2046 Therefore, the 
court held that the Federal Juvenile Delinquency Act2047 does not violate 
sixth amendment rights by requiring a juvenile to waive a jury trial 
when he consents to treatment under the Act.2048 The factors under
lying the decision in McKeiver, which involved the right to trial by 
jury in a state juvenile system, support the opinion in Cotton.2049

2046 id. at 110.
2047 18 U.S.C. 5031-37 (1970). Under section 5032, a juvenile must consent to be 

proceeded against as a delinquent, unless the Attorney General has expressly directed 
otherwise. Id. § 5032. Section 5033 grants jurisdiction to the district courts over pro
ceedings against juvenile delinquents. The proceedings must be without a jury, and 
the consent executed by the juvenile is deemed a waiver of trial by jury. The judge 
must inform the juvenile of his rights and of the consequences of his consent. Id. 
§ 5033.

2048 446 F.2d at 110. See also United States v. Williams, 459 F.2d 903 (2d Cir. 1972). 
In Williams the court held that waiver under the Act must be knowing and intelligent, 
and that the juvenile must be informed of his rights and the consequences of proceeding 
under the Act rather than as an adult. There was no direct evidence in the record that 
anyone had informed Williams of his rights or of the effect and purpose of proceedings 
under the Act. Id. at 904-06.

2049 Certainly trial by jury is no more essential to the integrity of the fact-finding 
process in the federal courts than it is in the state courts. N or would its impact on the 
informality and flexibility of the juvenile process be any less significant.

Except for Kent v. United States, prior Supreme Court cases examining juvenile pro
ceedings involved state systems. 383 U.S. 541 (1966) (construction of District of Co
lumbia waiver of juvenile jurisdiction statute); see In re Winship, 397 U.S. 358 (1970); 
In re Gault, 387 U.S. 1 (1967). See also DeBacker v. Brainard, 396 U.S. 28 (1969); 
Gallegos v. Colorado, 370 U.S. 49 (1962); Haley v. Ohio, 332 U.S. 596 (1948). Analysis of 
the constitutionality of state juvenile systems was made under the due process standard of 
fundamental fairness in the above cases. McKeiver v. Pennsylvania, 403 U.S. 528, 543 
(1971). Moreover, this fundamental fairness formula was employed by the Court in 
McKeiver despite the fact that Duncan v. Louisiana held that standards for applying 
the sixth amendment right to jury trial are the same in both state and federal courts. 
391 U.S. 145 (1968); see Apodaca v. Oregon, 406 U.S. 404 (1972) (by implication); 
Williams v. Florida, 399 U.S. 78 (1970) (by implication); Duncan v. Louisiana, 391 
U.S. 145, 170 (1968) (Black, J., concurring).

2050 See note 2039 supra.
2051 453 F.2d 652 (9th Cir. 1971).
2052 Powell and his parents were given notice to appear at a hearing in the juvenile 

court on March 31, 1966. The purpose of the hearing as communicated to the Powells 
was “consideration” of the charges. Powell and his parents appeared without an at
torney and were not advised that young Powell was entitled to an attorney. After a 
few remarks, the judge, without investigation, certified Powell to be tried as an adult. 
Id. at 653.

The concern expressed in McKeiver for maintaining the integrity 
of the fact-finding process2050 is reflected in the opinion of the Ninth 
Circuit in Powell v. Hocker.™1 Powell was charged with burglary, 
carrying a concealed weapon, and a curfew violation. At a hearing to 
consider2052 the charges against him, the juvenile court waived jurisdic-
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tion over Powell without conducting the “full investigation” required 
by Nevada law,2053 and Powell was certified to be tried as an adult. 
Considering the district court’s denial of Powell’s petition for habeas 
corpus,2054 the court of appeals held that due process requires notice, a 
hearing, and the assistance of counsel to determine whether a juvenile 
should be tried as an adult.2055 The court further held that any waiver of 
jurisdiction by the juvenile court must be accompanied by a statement 
of reasons.2056

205 3  Id.; see N ev. Rev. Stat. § 62.080 (1968).
2054 Powell sought to invalidate his conviction both by direct appeal and petition for 

a writ of habeas corpus to the Nevada Supreme Court. After those attempts failed, he 
petitioned the district court for a writ of habeas corpus. He appealed from denial of 
relief by that court.

Since the certification of Powell for trial in the criminal court antedated the Gault 
decision, the question of retroactivity arose. The court of appeals held that the rights 
to counsel, notice, and a statement of reasons were essential to the integrity of the cer
tification process, and that despite reliance by law enforcement authorities on the 
pre-Gault rule, Gault should be applied retroactively. 453 F.2d at 655-56.

2055 id. at 654-55.
2056  Id. The Supreme Court earlier construed a District of Columbia statute to require, 

as a condition to a valid order waiving juvenile jurisdiction, that the juvenile be af
forded a hearing at which counsel is present. Kent v. United States, 383 U.S. 541, 
561-62 (1966); see D.C. Code Ann. § 11-1553 (1967). Counsel must be given access 
to  all probation, social, and other records which presumably are considered by the 
juvenile court. A statement of reasons should accompany the court’s decision. 383 U.S. 
at 561-63. As the court of appeals noted, Kent itself does not reveal whether these rights 
inhere in due process; however, language in Gault conclusively indicates that the juve
nile’s right to a waiver hearing, counsel, and a statement of reasons rest on constitutional 
grounds. 453 F.2d at 654; see In re Gault, 387 U.S. 1, 30-31 (1967); Paulsen, supra note 
2036.

2057 Ch. 282, § 101, [1968] Okla. Laws 291, as amended Okla. Stat. Ann. tit. 10, 
$ 1101(a) (Supp. 1972) (defining child as any person under 18).

2058 456 F.2d 18 (10th Cir. 1972).
2059 /¿f, at 19.
2060 The court did not hold that classifications based on sex are suspect nor that the 

classification violated any fundamental right. The classification simply demonstrated no 
rational relationship to the purpose of the statute. Id. at 20.

Under the Oklahoma juvenile system, males under the age of 
16 and females under the age of 18 were entitled to the benefits of the 
juvenile courts.2057 In Lamb v. Bronam,2058 petitioner, a 17-year-old-male 
who was ineligible for treatment as a juvenile, argued that the classifica
tion was unreasonable and constituted an arbitrary and invidious dis
crimination against males.2059 Although expressing a strong disinclination 
to hold the legislative classification unconstitutional, the Tenth Circuit 
nonetheless agreed with petitioner and ruled that the “demonstrated 
facts of life” presented, but unexplained, in the state’s brief failed to 
provide a reasonable basis for the classification.2060
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Constitutional Challenges

SPEEDY TRIAL

In Klopfer v. North Carolina,™1 the Supreme Court held that the 
right to a speedy trial was as fundamental as any of the rights embodied 
in the sixth amendment and thus was applicable to the states through 
the fourteenth amendment.2061 2062 This term, in United States v. Marion™2 
and Barker v. Wingo,™4 the Court examined the nature and scope of 
the speedy trial guarantee.2065

2061 386 U.S. 213 (1967).
2062 Id. at 223.
2063 404 U.S. 307 (1971).
2064 407 U.S. 514 (1972).
2065 In an earlier case, the Supreme Court ruled that a state has the duty, upon the 

defendant’s demand, to make a good faith effort to secure his appearance at trial even 
though the defendant may be imprisoned in another jurisdiction. Smith v. Hooey, 393 
U.S. 374 (1969). Failure to observe this duty may violate the defendant’s right to a 
speedy trial. Id. at 383; accord Dickey v. Florida, 398 U.S. 30 (1970).

2066 “In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public tria l. . . ” U.S. Const, amend. VI.

2067 404 U.S. at 320. The speedy trial clause protects the defendant against undue and 
oppressive incarceration prior to trial, the anxiety attendant to public accusation, and 
the possibility that long delay will hinder his ability to defend himself. Smith v. Hooey, 
393 U.S. 374, 377-78 (1969); United States v. Ewell, 383 U.S. 116, 120 (1966). A determi
nation of when the speedy trial right attaches must be made in light of its purposes. 
Thus, even though for purposes of the sixth amendment right to counsel a person be
comes the “accused” at the moment when the police investigation begins to focus upon 
him, this does not mean necessarily that his right to a speedy trial should attach at the 
same point. Cf. 404 U.S. at 313. But see Note, The Right to a Speedy Trial, 20 Stan. L. 
Rev. 476, 489-91 (1968); Note, The Lagging Right to a Speedy Trial, 51 V a. L. Rev. 
1587, 1614-15 (1965). See generally Dickey v. Florida, 398 U.S. 30, 44 (1970) (Brennan, 
J., concurring).

2068 In April 1970, Marion and his co-defendant Samuel Cratch were indicted on 
numerous charges of fraud, misrepresentation, and deliberate nonperformance of con
tracts. The time period covered by the indictment was from March 1964, to February 
1967. The defendants alleged that the delay between offense and indictment was the 
result of governmental negligence and indifference. 404 U.S. at 310.

2069 id. at 318 n.10.

In Marion, the Supreme Court, noting that the sixth amendment pro
tects only those who have been accused,2066 held that the right to a speedy 
trial does not attach until indictment or arrest.2067 Thus, Marion, who 
had challenged a four year period of pre-arrest, pre-indictment delay,2068 
could not complain of any violation of a sixth amendment right to a 
speedy trial. Two considerations supported this conclusion. First, legis
lative and judicial efforts to implement the guarantees of the speedy trial 
clause substantiated the Court’s view that the right attaches only after 
the defendant has been arrested or indicted.2069 Second, the primary 
purposes of the speedy trial clause—protection against oppressive incar-
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ceration prior to trial and the anxiety attendant upon public accusation 
—require only that the right attach upon either arrest or indictment.2070

2 0 7 0  Id. at 320. Even before Marion, at least one circuit held that the right to a 
speedy trial activates upon arrest or indictment, whichever occurs first. Edmaiston v. 
Neil, 452 F.2d 494 (6th Cir. 1971) (warrant issued for arrest of defendant imprisoned 
in  another jurisdiction and detainer placed against him). Numerous circuit court de
cisions have followed Marion. See, e.g., United States v. Bland, —  F.2d —  (5th Cir.), 
petition for cert, filed, 40 U.S.L.W. 3529 (U.S. May 9, 1972) (No. 71-1436) (six year 
preindictment delay); United States v. Ferrara, 458 F.2d 868 (2d Cir.), cert, denied, 
405 U.S. 1032 (1972) (five year delay); United States v. Daley, 454 F.2d 505 (1st Cir. 
1972) (three year delay); United States v. Dukow, 453 F.2d 1328 (3d Cir. 1972) (over 
four year delay).

2071 404 U.S. at 320. But see Note, The Right to a Speedy Trial, 20 Stan. L. Rev. 476, 
489-90 (1968).

2072404 U.S. at 321-22. Traditionally, statutes of limitation have been considered ade
quate protection against possible prejudice to the defense. Id. at 322-23; see United 
States v. Ewell, 383 U.S. 116, 122 (1966); United States v. Judice, 457 F.2d 414, 415 (5th 
Cir.), petition for cert, filed, 40 U.S.L.W. 3523 (U.S. May 2, 1972) (No. 71-1359); 
United States v. Daley, 454 F.2d 505, 508 (1st Cir. 1972); Edmaiston v. Neil, 452 F.2d 494, 
497 (6th Cir. 1971); United States v. DeMasi, 445 F.2d 251, 255 (2d Cir.), cert, denied, 
404 U.S. 882 (1971). See generally Note, The Lagging Right to a Speedy Trial, 51 Va. 
L. Rev. 1587, 1613-14 (1965).

2073 404 U.S. at 324. Marion neither claimed nor demonstrated specific prejudice to 
his defense; nor did he show that the delay was a deliberate tactic by the Government 
to  gain advantage. Id. at 325-26. It is unclear from the Court’s opinion whether a 
defendant must establish both actual prejudice and purposeful delay to sustain his due 
process claim, or whether a showing of actual prejudice accompanied by any unreason
ably long delay, deliberate or otherwise, would be sufficient. The circuit courts have 
not specifically addressed the issue. See, e.g., United States v. Washington, 463 F.2d 904 
(D.C. Cir. 1972); United States v. Carr, 459 F.2d 16, 18 (7th Cir. 1972); United States v. 
Key, 458 F.2d 1189, 1194 (10th Cir. 1972); United States v. Ferrara, 458 F.2d 868, 875 
(2d Cir.), cert, denied, 405 U.S. 1032 (1972); United States v. Daley, 454 F.2d 505, 508 
(1st Cir. 1972). See also Robinson v. United States, —  F .2 d  (D.C. Cir. 1972); 
United States v. Mills, 463 F.2d 291 (D.C. Cir. 1972) (decision of district court judge 
that three and one-half month delay not violative of due process must be given due 
deference); Note, Pre-Arrest Delay: Evolving Due-Process Standards, 43 N.Y.U.L. Rev. 
722 (1968).

While lengthy pre-indictment or pre-arrest delay may substantially 
impair an accused’s ability to defend himself, the Court believed that 
such prejudice was not the major evil against which the speedy trial 
guarantee was designed to protect. Rather, the major evil was the emo
tional, financial, social, and professional anxiety caused by delaying the 
disposition of charges.2071 In any delay, the possibility exists that memo
ries will fade and that witnesses and records will be lost; nevertheless, 
this mere possibility of prejudice is not sufficient to warrant sixth amend
ment protection.2072 However, if the defendant could demonstrate that 
pre-indictment delay represented a deliberate attempt by the Govern
ment to gain a tactical advantage, then due process would require dis
missal of the indictment.2073 The Court further held in Marion that the
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sixth amendment is preempted in this area by the statute of limitations 
which serves at its very roots to guard against delays which will prejudice 
the defense of an accused. The Court explained that the indictment of 
Marion occurred within the period of the statute of limitations, and that 
there was no proof of a deliberate attempt by the Government to delay 
the proceedings for tactical reasons. Therefore, Marion’s mere possi
bilities of prejudice were not significant enough to preclude a fair trial.2074 

In Barker v. Wingo,2075 the Court continued to explore the parameters 
of the speedy trial guarantee by focusing upon those criteria which must 
be considered in determining whether the right has been violated. Barker 
sought reversal of his conviction for murder at a trial which occurred 
five years after his indictment.2076 In view of what he considered the 
unique character of the speedy trial guarantee,2077 Justice Powell, writing 
for a unanimous Court, stated that courts would have to examine claims 
of denial of the right on an ad hoc basis, giving due regard to the par
ticular circumstances of each case.2078

2074 404 U.S. at 323-26.
2075407 U.S. 514 (1972).
2076 The extraordinary delay was the result of the Government’s desire to obtain a 

conviction against Barker’s co-defendant, Manning, and then use him as a witness in its 
case against Barker. Manning’s conviction, however, came only after six trials extending 
over five years. Id. at 517.

2077 Three factors distinguish the speedy trial right from other constitutional rights 
which protect the accused. N ot only does the speedy trial guarantee protect certain 
interests of the defendant, it also secures various interests of society. Id. at 519. Court 
backlogs, for example, allow the defendant to manipulate the system through plea
bargaining, and lengthy delay between arrest and punishment may hinder a defendant’s 
rehabilitation. Id.; see Note, The Right to a Speedy Trial, 57 Colum. L. Rev. 846, 847, 
856 (1957). Second, deprivation of the right is not always to the defendant’s disadvan
tage. Delay may be harmful to the prosecution. 407 U.S. at 521. A third feature which 
prompted the Court to characterize the speedy trial right as “slippery” and “vague” is 
the fact that it is often impossible to determine when the right has been denied. Id. 
There is no particular stage in the criminal process at which the accused can be forced 
to choose between exercise or waiver of the right. Id.

2078 407 U.S. at 530, 533; cf. Beavers v. Haubert, 198 U.S. 77, 87 (1905).
2079407 U.S. at 523. Many states have already adopted such plans. See, e.g., D.C. 

Code Ann. § 23-102 (Supp. V, 1972) (nine months from committment or holding to 
bail); III. Ann. Stat. ch. 38, § 103-5 (Smith-Hurd 1970) (if defendant in custody, 120 
days; if defendant on bail, 160 days); Pa. Stat. Ann . tit. 19, § 781 (1964) (six months

Realizing the need for flexibility, Justice Powell rejected the rigid 
approaches advanced by the parties before the Court. The first ap
proach would have required dismissal of an indictment if the defendant 
was not prosecuted within an established period of time. While it did 
not wish to discourage the states from adopting such plans, the Court 
did not believe that the Constitution required imposing a specific time 
period upon the states.2079 Significantly, however, the Court also re-
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jected the second approach—the demand-waiver rule.* * * * 2080 Under this 
rule, an accused may not object to any delay that occurred before he 
demanded a speedy trial.2081 Justice Powell felt that failure to demand 
should be only one of the factors considered in determining whether 
the speedy trial right has been violated2082 but that the defendant is not 
relieved of all responsibility to assert his right to a speedy trial.2083

from commitment); cf. Fed. R. Crim. P. 50(b) (District Court must prepare plans for
prompt disposition of criminal cases); ABA Project on Minimum  Standards for
Criminal Justice, Standards Relating to Speedy T rials § 2.1, Commentary (Approved
Draft 1968).

208O407 U.S. at 528.
2081 See, e.g., McLeod v. United States, 455 F.2d 933, 935 (5th Cir. 1971); United States 

v. Binder, 453 F.2d 805, 809 (2d Cir. 1971), cert, denied, 407 U.S. 920 (1972); Edmaiston 
v. Neil, 452 F.2d 494, 500 (6th Cir. 1971). Most circuits subsume the demand rule within 
the broader concept of waiver. A defendant may waive his right to a speedy trial not 
only by failing to demand one, but also by contributing to delay through his own 
actions. See 407 U.S. at 529; United States v. Daley, 454 F.2d 505, 507-08 (1st Cir. 1972) 
(defendant consented to continuances); United States v. Medley, 452 F.2d 1325, 1328 
(D.C. Cir. 1971) (defendant acquiesced in delay); United States v. Trujillo-Tirado, 
448 F.2d 1269, 1270 (9th Cir. 1971) (defendant consented to continuances). See generally 
Note, supra note 2071, at 478.

2082 A rule that an individual surrenders his constitutional right to a speedy trial 
unless he demands it is inconsistent with the familiar concept that waiver of constitu
tional rights must be knowing and intelligent and may not be presumed from mere in
action. 407 U.S. at 525-26.

2083 a t 528. Indeed, the Court announced that demand would be weighty evidence 
that the right had been denied; failure to demand would make it difficult for the accused 
to establish a violation. Id. at 531-32. In those cases where an accused was represented 
by incompetent counsel, or not represented at all, or where the defendant was severely 
prejudiced by delay, mere failure to demand a speedy trial would not prohibit dismissal 
of the indictment. Id. at 529.

The demise of the demand-waiver rule will have most significance in those cases where 
the defendant, already imprisoned on a prior conviction, and without counsel, is awaiting 
trial on another indictment. See Murray v. Wainwright, 450 F.2d 465, 469 (5th Cir. 
1971) (inmate with third grade education incarcerated for five years without counsel 
did not waive speedy trial right through failure to demand trial). Compare Short v. 
Cardwell, 444 F.2d 1368, 1369, 1371 (6th Cir. 1971) (no violation of speedy trial guarantee 
since defendant, an indicted prisoner, had not demanded prompt trial) 'with Edmaiston v. 
Neil, 452 F.2d 494, 501 (6th Cir. 1971) (defendant, not yet indicted, did not waive speedy 
trial right even though he made no demand). While it would appear that one already 
in prison on other charges would be unlikely to suffer from any oppressive pretrial 
incarceration or from the anxiety incident to public accusation, evidence indicates the 
contrary. See Smith v. Hooey, 393 U.S. 374, 378-79 (1969); Bennett, “The Last Full 
O unce” Fed. Probation, June 1959, at 20, 21-22; Comment, Constitutional Right to a 
Speedy Trial: The Element of Prejudice and the Burden of Proof, 44 T emp. L.Q. 310, 
314, 316 (1971).

2084 Unless the delay is unreasonably long, there need be no further inquiry into other 
factors of the test. 407 U.S. at 530. W hat constitutes an unreasonably long delay de-

After expressing dissatisfaction with the two suggested approaches, 
the Court adopted a balancing test which involves the weighing of four 
factors—1) the length of the delay;2084 2) the reason for the delay; 3)
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the defendant’s assertion of the right; and 4) prejudice to the de
fendant.* * * * * * * * * * * * * * * * * * * * * * * 2085 None of these factors alone is either necessary or sufficient 
to support a conclusion that the right had been denied.2086 In discussing 
the fourth factor, the Court remarked that the ability of the accused to 
defend himself is the most serious of the interests protected by the speedy 
trial clause.2087 Any pretrial incarceration not only would disrupt the 
family life and employment of the defendant, but also would hinder 
severely the ability of the defendant to prepare his defense.2088

pends upon the nature of the case. Id.; see United States v. Stein, 456 F.2d 844 (2d
Cir.), cert, denied, 408 U.S. 922 (1972) (10 year delay between offense and trial not
necessarily unreasonable in complex stock manipulation case). If delay is a deliberate
attempt to prejudice the defendant, this should weigh heavily against the Government.
407 U.S. at 531. While delay resulting from prosecutorial neglect or overcrowded court
dockets is less offensive, it still must be weighed against the Government. Id. However,
the Court noted that the illness of the investigating officer and the Government’s desire
to use co-defendant Manning as a witness against Barker justified some delay, although
not five years. Id. See also Hunt v. United S tates,----F .2 d ----- , ---- (3d Cir. 1972);

United States v. Augello, 452 F.2d 1135, 1138 (2d Cir. 1971). Delay caused by hearings
on pretrial motions, by competency examinations, and by appeals is ordinarily not
considered in determining whether delay has been unreasonable and prejudicial. See,
e.g., United States v. Ransom,----F .2d ----- (D.C. Cir. 1972) (competency examination);
United States v. Bishton, 463 F.2d 887 (D.C. Cir. 1972) (appeal); United States ex rel.
Schaedel v. Follette, 447 F.2d 1297 (2d Cir. 1971) (motion).

2085407 U.S. at 532-33. Most circuits utilize this four-factor test. See, e.g., Hunt v.
United States, —  F.2d — , —  (3d Cir. 1972); United States v. Bishton, 463 F.2d 887
(D.C. Cir. 1972); McLeod v. United States, 455 F.2d 933, 935 (5th Cir. 1972); United
States v. Daley, 454 F.2d 505, 509 (1st Cir. 1972); United States v. Strauss, 452 F.2d 375,
377 (7th Cir. 1971); United States v. DeMasi, 445 F.2d 251, 255-56 (2d Cir.), cert. denied,
404 U.S. 882 (1971). See also United States v. Key, 458 F.2d 1189, 1192-94 (10th Cir.
1972); Keeney v. Swenson, 458 F.2d 680, 682 (8th Cir. 1972); Edmaiston v. Neil, 452
F.2d 494, 499 (6th Cir. 1971); United States v. Trujillo-Tirado, 448 F.2d 1269, 1270
(9th Cir. 1971).

2086 407 U .S . a t  533.
2087 id. at 532.
2088 id. at 532-33. Prejudice to the defense is often difficult to establish. See Dickey v.

Florida, 398 U.S. 30, 52-56 (1970) (Brennan, J., concurring); Note, supra note 2071, at 
493-503. Some courts have held that excessive delay creates a presumption of prejudice 
and the burden shifts to the Government to demonstrate otherwise. See United States v. 
Ransom ,----F .2 d ------, ---- (D.C. Cir. 1972) (delay over six months requires justi
fication); United States v. Cassell, 452 F.2d 533, 538-39 (7th Cir. 1971) (presumption of 
some prejudice where delay unduly long); Murray v. Wainwright, 450 F.2d 465, 471 
(5th Cir. 1971) (excessive delay and loss of memory sufficient prejudice to shift burden 
to Government). But see United States v. Dukow, 453 F.2d 1328, 1330 (3d Cir. 1972); 
United States v. DeMasi, 445 F.2d 251, 255 (2d Cir.), cert, denied, 404 U.S. 882 (1971).

On the other hand, many circuit courts have been extremely reluctant to find preju
dice to the defense. See, e.g., United States v. R ansom ,----F.2d — ------(D.C. Cir.
1972) (death of witness not prejudicial since prior written statement submitted into 
evidence); United States v. Stein, 456 F.2d 844 (2d Cir.), cert, denied, 408 U.S. 922 
(1972) (death of witnesses, loss of records, dimming of memories not prejudicial); 
United States v. Dukow, 453 F.2d 1328, 1330 (3d Cir. 1972) (death of potential wit
nesses not prejudicial since no evidence that their testimony would be relevant and
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In Barker, the Court inadvertently may have undermined the basis of 
its holding in Marion. If, as stated in Marion, the speedy trial clause is 
intended primarily to minimize pretrial restraint and public embarrass
ment, then it is proper that the right attach upon public accusation.2089 
Yet if, as stated in Barker, avoiding prejudice to the defendant is the 
most precious of the protected interests, then there is little reason to 
limit that protection to post-arrest or post-indictment delay.2090 In 
Marion, the Court conceded that actual prejudice to the accused’s de
fense could occur as easily before as after indictment.2091 Consequently, 
to complement the post-indictment safeguards of the speedy trial guar
antee, the Court indicated that the due process right to a fair trial would 
guard against pre-indictment delay.2092

The speedy trial and due process safeguards are each defined in terms 
of their own test.2093 If the imposition of a dividing line between the 
applicability of fifth and sixth amendment safeguards at indictment is to 
be anything more than legal sophistry, one must assume that the Court 
intended some meaningful distinction between the two tests.2094 If 
Marion is strictly interpreted as requiring a showing of both actual 
prejudice and purposeful delay, an important distinction arises.2095 To 
establish a deprivation of his sixth amendment right to a speedy trial 
under Barker, the accused need not prove deliberate delay by the Gov
ernment. Delay resulting from prosecutorial negligence or indifference 
may be considered by a court in evaluating speedy trial claims.2096 On 
the other hand, if Marion does require a showing of purposeful delay 
to sustain a defendant’s due process claim, dismissal of an indictment for 
pre-indictment delay will indeed be rare. As a practical matter, proof 
of deliberate delay in most cases will be nearly impossible.2097

material); United States v. Kress, 451 F.2d 576, 577 (9th Cir. 1971) (testimony of lost 
alibi witness would only have been cumulative).

2089 notes 2070-2071 supra and accompanying text.
2090 See Note, supra note 2073, at 724-26.
2091 404 U.S. at 324.
2092 id.
2093 notes 2073-2083 supra and accompanying text.
2094 One distinction is that the due process right to a fair trial does not depend upon 

demand by the defendant. This is obvious where the defendant has no knowledge that 
he is under investigation. Even if a prospective defendant has such knowledge, he 
cannot compel the Government to arrest him. See Hoffa v. United States, 385 U.S. 293, 
309-10 (1966); Note, supra note 2071, 490 n.10. However, the distinction loses at least 
some significance in light of Barker's rejection of the demand-waiver rule. See notes 
2080-2083 supra and accompanying text.

2095 See note 2073 supra. ■, f „
2096 407 U.S. at 531.
2097 Apart from the difficulty of demonstrating actual prejudice, proof of purposeful
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DOUBLE JEOPARDY

The fifth amendment provides that no individual shall be put in 
jeopardy twice “for the same offense.” * * * * * 2098 N ot surprisingly, the prob
lem of determining which offenses are the same within the meaning of 
the fifth amendment often arises in criminal proceedings.2099 Despite 
well-reasoned disagreement,2100 the Supreme Court and lower courts 
have traditionally employed the “same evidence” test in making this 
determination.2101

delay is equally difficult. See United States v. Chitwood, 457 F.2d 676, 677 (6th Cir.
1972); United States v. Daley, 454 F.2d 505, 508 (1st Cir. 1972); United States v.
Cassell, 452 F.2d 533, 539 (7th Cir. 1971); Saiz v. Eyman, 446 F.2d 884, 885 (9th Cir.
1971); United States v. DeMasi, 445 F.2d 251, 255 (2d Cir.), cert. denied, 404 U.S. 882
(1971).

2098 U.S. Const, amend. V.
2099 See, e.g., Pinkerton v. United States, 328 U.S. 640 (1946); Blockenburger v. 

United States, 284 U.S. 299 (1932); Gavieres v. United States, 220 U.S. 338 (1911). See 
generally Note, Twice in Jeopardy, 75 Yale L.J. 262, 263-77 (1965).

2100 Justice Brennan has been the Court’s leading proponent of the so-called “same 
transaction” test. See Ashe v. Swenson, 397 U.S. 436, 448 (1970) (Brennan, J., con
curring); Abbate v. United States, 359 U.S. 187, 196 (1959) (Brennan, J., separate 
opinion). See generally Schaefer, Unresolved Issues in the Law of Double Jeopardy: 
Waller and Ashe, 58 Calif. L. Rev. 391, 395-98 (1970).

Under the “same transaction” test, the Government would be required to join at one 
trial “all the charges against a defendant which grow out of a single criminal act, 
occurrence, episode, or transaction.” 397 U.S. at 453-54 (Brennan, J., concurring). The 
same transaction test is particularly appropriate today in view of modern legislative 
techniques of distilling numerous offenses from one criminal episode. Id. at 452-54. 
See also ABA Project on Minimum  Standards for Criminal Justice, Standards Re
lating to Joinder and Severance §§ 1.1, 1.3 (Approved Draft 1968). There are, how
ever, three exceptions to the same transaction test—(1) where no single court has 
jurisdiction over all the alleged offenses; (2) where the second offense is not discovered 
until after trial on the first; and (3) where joinder of the offenses would be prejudicial. 
397 U.S. at 453 n.7, 455 n .ll (Brennan, J., concurring); see United States v. Haley, 
452 F.2d 398, 404 (8th Cir. 1971), cert, denied, 405 U.S. 977 (1972) (substantive offense 
in Iowa could not be joined with conspiracy charge in Minnesota).

2101 See, e.g., Ashe v. Swenson, 397 U.S. 436, 460, 463 (1970) (Burger, C.J., dissenting);
Pinkerton v. United States, 328 U.S. 640, 643 (1946) (substantive charge and conspiracy 
charge not same offense); Blockenburger v. United States, 284 U.S. 299, 304 (1932); 
United States v. W ild e r,----F .2 d ----- , ---- (D.C. Cir. 1972) (carrying pistol without
license and failing to register pistol not same offense); United States v. Sarno, 456 F.2d 
875, 878-79 (1st Cir. 1972) (substantive charge and conspiracy charge not same offense); 
Downey v. Peyton, 451 F.2d 236, 238-39 (4th Cir. 1971) (burglary and larceny not same 
offense); Goldsmith v. Cheney, 447 F.2d 624, 627-28 (10th Cir. 1971) (conspiracy charge 
and accessory charge not same offense). Under the same evidence test the question 
is whether the evidence needed to convict for the two offenses is the same. 284 U.S. 
at 304. If conviction for one offense requires proof of an element not necessary to 
convict on the other, then the offenses are separate and distinct. Id. See generally Note, 
supra note 2099, at 269-75.
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Recent Supreme Court decisions, however, have enhanced the con
fusion surrounding the phrase “same offense.” In Woiler v. Florida™2 
the defendant was convicted in a municipal court for violation of two 
local ordinances—destruction of city property and breach of the peace.* * 2103 
Subsequently, upon an information filed against him in state court by 
the state of Florida, Waller was convicted of grand larceny.2104 The 
Supreme Court reversed Waller’s state court conviction, holding that 
Florida and its local governmental units were not independent sovereigns 
and thus could not prosecute Waller twice for the same offense.2105

2102397 U.S. 387 (1970); see Robinson v. Neil, 452 F.2d 370 (1971) (Waller only
given prospective application).

2103 Waller and others removed a mural from the wall of the St. Petersburg, Florida, 
City Hall and were arrested while carrying it down the street. Id. at 388.

2104 ¡a. The Florida District Court of Appeals rejected Waller’s claim that the second 
prosecution put him twice in jeopardy for the same offense. Id. at 389. The court held 
that a subsequent state court prosecution would not be barred by an earlier trial in a 
municipal court even if the proceedings were for the identical offense. Id.

2105 id. at 394-95. Florida argued that the dual sovereignty theory, which allows both 
the state and federal governments to punish for the same offense, also permits successive 
prosecutions by the state and local governmental unit. Id. at 392; see Abbate v. United 
States, 359 U.S. 187 (1959) (federal prosecution not barred by prior state court con
viction); Bartkus v. Illinois, 359 U.S. 121 (1959) (state prosecution not barred by prior 
acquittal in federal court); Lanza v. United States, 260 U.S. 377 (1922) (federal prosecu
tion not barred by prior state court conviction). The Court concluded that municipal 
corporations were only state governmental agents at the local level and not independent 
sovereigns. 397 U.S. at 392; see Reynolds v. Sims, 377 U.S. 533, 575 (1964). The question 
before the Court then became whether Florida and its local governmental representative 
had sought to punish Waller for the same offense.

In its ruling, the Florida District Court of Appeal assumed the offenses were the 
same, or at least included offenses. 397 U.S. at 389-90; see Waller v. State, 213 So. 2d 
623 (Fla. Dist. Ct. App. 1968). Accepting this assumption, Chief Justice Burger found 
the Florida court’s decision to be in error to the extent that it sanctioned successive 
prosecutions by a municipal corporation and the state for the identical offense. 397 U.S. 
at 395.

2106453 F.2d 1219 (5th Cir. 1972).
2107 Id. at 1220. Culberson was first convicted in the municipal court for simple assault 

and public intoxication. When the victim of the assault later died, Culberson was charged 
with first degree murder. Id. While recognizing that ordinarily a defendant could not 
be punished in a subsequent trial for an offense arising out of the same criminal episode, 
the Fifth Circuit found an exception when the offense charged in the second prosecution 
had not been completed, or discovered, prior to the first trial. Id. The court cited Justice

Some circuit courts have interpreted Woiler as prohibiting successive 
state and municipal prosecutions, not simply for the identical offense, 
but for offenses arising from the same transaction. Thus in Culberson 
v. Wainwright2106 the Fifth Circuit construed Waller to mean that the 
state and its municipalities are not independent sovereigns and that a 
prosecution at the municipal level would prohibit a subsequent trial in 
the state court for an offense arising out of the same criminal episode.2107
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It is questionable whether the Supreme Court intended this construc
tion.* * 2108 Instead, construing Waller as barring successive prosecutions 
for the same offense under an application of the same evidence test, not 
for separate and distinct offenses which happen to arise out of the trans
action, would be more consistent with prior cases.2109

Brennan’s concurring opinion in Ashe v. Swenson to support the validity of the excep
tion. Id. at 1221 n.2; see 397 U.S. at 448 (Brennan, J., concurring); note 2100 supra.

2108 Certainly Chief Justice Burger, the author of Waller, did not so intend. This is 
clear from his dissent in Ashe v. Swenson. 397 U.S. 436, 460, 463 (1970) (Burger, C.J., 
dissenting). In Ashe, the doctrine of collateral estoppel was incorporated into the fifth 
amendment double jeopardy clause to prohibit the defendant’s second prosecution for 
robbery. Id. at 444-45. The doctrine prohibits relitigation of an issue of ultimate fact 
that has been determined in a prior suit between the parties. Id. at 443. Ashe was 
charged with the robbery of six poker players, but at the first trial was prosecuted for 
the robbery of only one of the six. Id. at 437-38. On a general verdict, the jury found 
Ashe not guilty, the only controversy being the presence of Ashe at the scene of the 
robbery. Id. at 445. W ithin two months Ashe was again before the court for the 
robbery of another of the players. The state’s evidence at this trial was much stronger 
on the question of Ashe’s presence at the scene and he was convicted. Id. at 439-40. 
Reversing, the Supreme Court held that Missouri could not prosecute Ashe a second 
time since the first verdict had established conclusively that Ashe was not present at the 
scene. Id. at 445. See also Benton v. Maryland, 395 U.S. 784 (1969) (guarantee against 
double jeopardy applicable to states through fourteenth amendment due process clause).

Justice Brennan concurred in Ashe on the ground that the double jeopardy clause 
requires the state to join at one trial all charges against a defendant which arise out of 
the same transaction. 397 U.S. at 453-54 (Brennan, J., concurring). In his dissent, Chief 
Justice Burger attacked the wisdom and validity of the same transaction test. Id. at 
468 (Burger, C.J., dissenting). The Chief Justice attached special significance to the fact 
that “six entirely separate charges of robbery” were involved here and was confounded 
over how proponents of the same transaction test could ignore this. Id. at 468-69. If 
Chief Justice Burger would allow the state to bring six successive prosecutions against 
an individual for robbery, there is little reason to believe he intended Waller to pro
hibit a state and its local governmental unit from prosecuting for different offenses out 
of the same transaction.

2109 See 68 Mich. L . Rev. 336, 341 (1969); note 2108 supra.
2110 463 F.2d 1263 (D.C. Cir. 1972).
2111 Id. at 1265; see D.C. Code Ann . § 22-3204 (1967).
2112 463 F.2d at 1266.
2113 Id.

The decision of the District of Columbia Circuit this term in United 
States v. Wilder2110 confirmed this restrictive view of Waller. Wilder 
pleaded guilty in the District of Columbia Court of General Sessions to 
carrying an unregistered firearm and ammunition in violation of police 
regulations. He was subsequently convicted in the United States Dis
trict Court for the District of Columbia for carrying a weapon without 
a license.2111 On appeal, he argued that the federal prosecution was for 
an offense arising out of the same occurrence and hence barred by the 
double jeopardy clause of the fifth amendment.2112 Concluding that 
under the same evidence test the offenses were separate and distinct,2113
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the court remarked that it was therefore unnecessary to reach the ques
tion of whether the United States and the District of Columbia are the 
same or separate sovereigns for purposes of the double jeopardy clause.2114

Conspiracy Prosecutions, Double Jeopardy and Collateral Estoppel.
Prosecutions for conspiracy, when coupled with charges of 

commission of the substantive offense, lead to several problems under 
the double jeopardy clause. Typically, the question is whether an in
dividual can be tried and punished for both conspiracy and the substan
tive offense. In 1946, in Pinkerton v. United States,2115 the Supreme 
Court noted that conspiracy to commit a criminal act and the actual 
performance of that act were not the same offense within the meaning of 
the fifth amendment.2116 Thus, in United States v. Sarno,2111 the First 
Circuit rejected petitioner’s argument that an indictment charging “con
spiracy to import narcotic drugs and inducing and procuring another 
to import drugs” 2118 places the petitioner in jeopardy twice for the same 
offense. Since the evidence needed to convict on the conspiracy charge 
was different from that needed to convict on the substantive offense, the 
crimes were held separate and distinct.2119

In United States v. Haley,2120 the petitioner had been convicted in a 
Minnesota federal court for conspiring to sell heroin without a written 
order.2121 Later, he was convicted in an Iowa federal court for dispens
ing and distributing heroin not in or from the original stamped package, 
and not pursuant to a written order.2122 Haley asserted that the Iowa 
indictment charging various substantive offenses violated the double 
jeopardy clause since the crimes charged arose out of the same trans
action as the conspiracy charges in the Minnesota indictment.2123 The 
Eighth Circuit, relying on the same evidence test, held that although the

2114 Id. at 1266 n.8.
2115 328 U.S. 640 (1946).
2116 Id. at 643.
2117 456 F.2d 875 (1st Cir. 1972).
2118 Id.; see A ct of July 18, 1956, ch. 629, § 105, 70 Stat. 570, repealed, Comprehensive 

D rug Abuse Prevention and Control A ct of 1970, Pub. L. N o. 91-513, § 1101(a)(2), 
84 Stat. 1291. See also 18 U.S.C. § 371 (1970); Comprehensive D rug Abuse Prevention 
D rug Abuse Prevention and Control A ct of 1970, Pub. L. N o. 91-513, § 1101(a)(2), 
84 Stat. 1291. See also 18 U.S.C. § 371 (1970); Comprehensive D rug Abuse Prevention 
and Control A ct of 1970 § 1002, 21 U.S.C. § 952 (1970).

2119 456 F.2d at 878-79. T h e  basis of the conspiracy charge was the agreement to 
im port; the basis of the substantive offense was the defendant’s financing of the illegal 
im portation. Id.

2120 452 F.2d 398 (8th Cir. 1971).
2121 Id. at 403-04.
2122 Id. at 400.
2123 Id.
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conspiracy did involve the Iowa transaction, the substance of the Minne
sota conspiracy charge was “much broader.” 2124

Conspiracy trials also may present collateral estoppel questions. For 
example, in United States v. Pappas2125 the appellant, Richard Misch
lich, was convicted of making or causing to be made false entries in an 
accounts receivable ledger of a federally insured bank.2126 At a prior 
trial, however, Mischlich had been acquitted of conspiracy to commit 
the same crime.2127 In seeking a reversal of his conviction in the second 
trial, Mischlich urged that Ashe v. Swenson2123 and the doctrine of col
lateral estoppel should have barred his prosecution on the substantive 
offense.2129 The court noted that for the doctrine of collateral estoppel to 
bar a second prosecution, it must be shown conclusively that conviction 
in the second case2130necessarily rests upon proof of a fact or element 
decided in the defendant’s favor in the first trial.2131 The Third Circuit 
found that defendant’s acquittal of the conspiracy charges at the first trial 
was not based upon a finding that he had neither made nor caused to be 
made false entries in the ledger; rather, the district judge had stated 
specifically that Mischlich was acquitted of the conspiracy charge only 
because the court was unable to conclude that the alleged substantive 
offenses were the object of conspiracy.2132

Reprosecution After Declaration of a Mistrial. In Jorn v. United
States2155 the Supreme Court considered the constitutionality of retry
ing a defendant for the same offense after declaration of a mistrial with
out his consent.2134 The trial judge discharged the jury and declared a

2124 Id. at 404.
2125 445 F.2d 1194 (3d Cir.), cert, denied, 404 U.S. 984 (1971).
2126 Id. at 1195; see 18 U.S.C. § 1005 (1970).
2127 445 F.2d at 1199; see 18 U.S.C. § 371 (1970).
2128 397 U.S. 436 (1971).
2129 445 F.2d at 1197.
2130 The same parties must be involved in both cases. Id.; see 397 U.S. at 443. In the 

patent law area, the Supreme Court has partially overruled the doctrine that the parties 
in both suits must be the same or in privity. Blonder Tongue Laboratories, Inc. v. 
University of Ill. Foundation, 402 U.S. 313 (1971).

2131445 F.2d at 1197. The chief drawback of the collateral estoppel doctrine is the 
difficulty of determining which issues were, in fact, litigated in the first trial. In 
Ashe v. Swenson, Justice Stewart stated that courts should examine the record and 
determine whether a reasonable jury could have based its verdict upon a question of 
fact other than the one which the defendant asserts already has been determined in his 
favor. 397 U.S. at 444; see Mayers & Yarbrough, Bis Vexari, N ew  Trials and Successive 
Prosecutions, 74 H arv. L. Rev. 1, 38-39 (1960).

2132 445 F.2d at 1198.
2133 400 U.S. 470 (1971).
2 1 3 4 at 473. See also United States v. Perez, 22 U.S. (9 Wheat.) 579 (1824). In 

Perez, Justice Story stated that courts are invested with the power to abort a trial when,
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mistrial sua sponte.* * * * * * * * 2135 At the second trial, upon motion of the defendant, 
the trial judge dismissed the information stating that the double jeopardy 
clause precluded retrial.2136 On appeal, the Court affirmed the district 
court, stating that an individual’s right to have the verdict and judgment 
of a paiticular court should not be violated until the judge has de
termined, after a scrupulous exercise of judicial discretion, that justice 
would not be furthered by a continuation of the trial.2137

taking all the circumstances into consideration, the court is convinced that there is a
“manifest necessity” for the mistrial, or that justice would otherwise be frustrated. Id.
at 580. Sound discretion must be exercised and the court should discharge a jury only
under the most unusual circumstances and for obvious reasons. Id. Initially, appellate
courts refused to examine meticulously the exercise of that discretion. Thus, in Gori v.
United States, even though the trial judge acted “too hastily” and exhibited “over-
zealousness,” the Supreme Court held that the mistrial, called “in the sole interest [but
over the objection] of the defendant” did not bar retrial. 367 U.S. 364, 366-67, 369 (1961).

2135 400 U.S. at 473.
2136 Id. at 487.
2137 Id. at 485.
2138 448 F.2d 925 (4th Cir. 1971).
2139 Id. at 928, 929; see 400 U.S. at 485. The defendants in Walden were charged with 

numerous substantive offenses and conspiracy to burglarize various banks. 448 F.2d at 
925.

2140448 F.2d at 926. The mistrial was called apparently because the judge believed that 
the appearance of some of the defendants in handcuffs would perhaps prejudice the 
jurors. Id. at 926-27. Four of the defendants reluctantly joined in a motion for mistrial 
which was suggested by the trial judge. Six objected and moved for severance and a 
continuation of the trial. Id. at 927.

2141 Id. at 926.
2142 id. at 928-29. Regardless of the judge’s motivation, if the trial is unnecessarily 

aborted the defendant suffers the same anxiety and strain upon reprosecution. Id.; 
accord, 400 U.S. at 483. The court felt that the trial judge had not exercised the refined 
discretion required by Jorn. 448 F.2d at 929. No effort was made to determine the 
effect of the incident on the two jurors who saw the defendants, nor to ascertain if 
the remaining jury members knew of the event. The trial judge also failed to consider 
defense counsel’s suggestion of continuing the trial without the two allegedly tainted 
jurors. Id.

In United States v. Walden,2138 the Fourth Circuit followed Joni’s 
mandate of scrupulous exercise of judicial discretion.2139 At the first 
trial, two jurors inadvertently saw some of the defendants while hand
cuffed and in custody. Despite the protests of counsel for six of the de
fendants, the judge declared a mistrial.2140 Upon retrial, all defendants 
were found guilty. Ten of the 11 defendants appealed and argued that 
the mistrial had been called unnecessarily, thus barring reprosecu
tion.2141 The court of appeals reversed, holding that Jorn expressed the 
Supreme Court’s determination to dismiss the trial judge’s subjective in
tention as a relevant factor in a determination of whether a retrial is con
stitutionally permissible.2142 Even if the mistrial had been declared un
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necessarily with respect to the six protesting defendants, there remained 
the problem of dealing with those four who did move for mistrial. The 
court felt that it was necessary to inquire into the circumstances sur
rounding entry of the mistrial motions by those defendants.2143 Ex
amining the record, the court concluded that the trial judge had given 
the impression that he would declare a mistrial sua sponte if none of the 
defendants so moved.2144 Consequently, retrial of these four defendants 
was also barred despite their pro forma motions for mistrial.2145

In United States v. Pappas,2146 the Third Circuit also considered the 
argument that under Jorn a mistrial called in the defendant’s first prose
cution bars later retrial.2147 The Third Circuit gave Jorn a different in
terpretation, however. In defendant’s first trial, the jury heard evidence 
on all nine counts of the indictment. Seven of these counts were dis
missed on defendant’s motion for judgment of acquittal presented after 
the close of the Government’s case. Defendant then moved for mistrial 
on the other two counts and the motion was granted.2148 Upon retrial, 
he was convicted on one of these two counts.2149 Curiously, the court 
of appeals did not view Jorn as overturning the subjective intention 
test.2150 The court believed that retrial in Jorn was prohibited because 
it appeared that the mistrial had not been declared in the sole interest of 
the defendant.2151 In contrast, the court concluded that the record in 
this case revealed that the decision of the trial judge was motivated 
solely by the interests of defendant and affirmed the conviction.2152

Traditionally, declaring a mistrial because the jury is “hopelessly 
deadlocked” would not bar retrial even though called over the de
fendant’s objection. Such situations present the classic case of “manifest 
necessity” justifying a mistrial.2153 However, in United States v. Lans-

2143 448 F.2d at 930.
2144 Id. at 930-31.
2145 Id. at 931.
2146 445 F.2d 1194 (3d Cir.), cert, denied, 404 U.S. 984 (1971).
2147 Id. at 1199-1200.
2148 Id. at 1199. Defendant charged that the evidence heard by the jury on the seven 

dismissed charges necessarily prejudiced the jury against him. Id.
2149 Id. at 1197.
2150 Id. at 1200; see Gori v. United States, 367 U.S. 364 (1961); note 2134 supra.
2151 445 F.2d at 1200. In Jorn, Justice Harlan noted that this was not a case where the 

mistrial was called in the sole interest of the defendant. 400 U.S. at 483. However, he 
added that attempting to justify a mistrial because it may have been in defendant’s 
interest “does not adequately satisfy the policies underpinning the double jeopardy pro
vision.” Id. Regardless of the trial judge’s motivation, reprosecution still subjects the 
defendant to strain and anxiety. Id.

2152 445 F.2d at 1200.
2153 See United States v. Perez, 22 U.S. (9 Wheat.) 579 (1824) (discharge of dead

locked jury without consent of defendant does not bar retrial); note 2134 supra.
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the Fourth Circuit held that a mistrial called over the de
fendant’s objection would preclude retrial when there is a possibility 
that the jury would have reached a verdict within a reasonable time.2154 2155 
Since the trial judge in Lansdovm neither sought the opinions of de
fendant or his counsel nor pursued the foreman’s suggestions that the 
jury was on the verge of a verdict, the court of appeals reversed, con
cluding that the trial judge’s decision had not met the Jorn standards.2156 
Although the language of the test for determining a court’s authority 
to order a mistrial remains the same,2157 Jorn, as applied by the circuit 
courts, clearly indicates that, in the future, the exercise of judicial dis
cretion will be subject to a searching scrutiny.2158

2154 460 F.2d 164 (4th Cir. 1972).
2155 id. at 169.
2156 id.; see 400 U.S. at 483.
2157 See United States v. Perez, 22 U.S. (9 Wheat.) 579 (1824); note 2135 supra.
2158 The Lansdovm court was careful to emphasize that its opinion should not be 

taken to mean that there is any minimum amount of time before which a mistrial could 
be declared because of a deadlocked jury. 460 F.2d at 169. See also United States v. 
Brahm, 459 F.2d 546 (3d Cir. 1972) (under circumstances, discharge of jury does not bar 
retrial).

2159 See Meiklejohn, The First Amendment is an Absolute, 1961 S. Ct. Rev. 245, 263. 
See also A. Meiklejohn, Free Speech and its Relation to Self Government (1948). 
Meiklejohn likens the freedom of political discussion protected by the first amendment 
to that protected for legislators by the speech and debate clause of the Constitution. 
See Meiklejohn, supra, at 256; U.S. Const, art. I, § 6. The scope of this latter protection 
in grand jury investigations was examined by the Supreme Court in Gravel v. United 
States. 408 U.S. 606 (1972). The Court held that the speech and debate clause did not 
relieve a legislator or his aide from testifying before the grand jury on matters unrelated 
to the legislative process. Id. at 626.

2160 See, e.g., Rosenbloom v. Metromedia, 403 U.S. 29 (1971); New York Times Co. v. 
Sullivan, 376 U.S. 254 (1963); Terminiello v. Chicago, 337 U.S. 1 (1948). See generally 
Brennan, The Supreme Court and the Meiklejohn Interpretation of the First Amend
ment, 79 H arv. L. Rev. 1 (1965); Meiklejohn, Public Speech and the First Amendment, 
55 G eo. L.J. 234 (1966).

CHALLENGES TO THE FIRST AMENDMENT

Regulation of Political Dissent by Military Authority. Accord
ing to the Meiklejohn theory of the first amendment, self-government 
can only function if those governing—all the people—are able to make 
informed decisions concerning their government. It is the purpose of 
the first amendment to insure the free exchange of information and ideas 
upon which that decisionmaking process depends.2159 Over the years 
Meiklejohn’s theory has received considerable attention.2160

Recently, several cases have considered the relationship between the 
first amendment protection of political expression and the necessity for 
military authority and discipline. Generally, the right to totally free
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expression has not prevailed; and courts largely have deferred to the 
military commander, giving him considerable latitude in dealing with 
matters under his command.2161

When the political expression is by military personnel, their first 
amendment rights usually are quite limited. In Cortright v. Resor,2162 
the Second Circuit applied this limitation to political protest activities 
by close friends and relatives of military personnel, upholding the com
mander’s authority to transfer soldiers held responsible for the conduct 
of their wives and friends.2163 The military commander’s authority is 
not as broad when the parties being punished are not military per
sonnel. For example, in United States v. Flower,2164 the Supreme Court 
reversed the conviction of a civilian who had expressed his strong anti
war feelings on military property. Flower was arrested for distributing 
leaflets advertising a meeting on the Vietnam W ar in violation of a 
military regulation prohibiting unauthorized distribution of publications 
on the Fort Sam Houston Reservation.2165 On appeal, he argued that 
because Fort Sam Houston was an “open” post,2166 it was like a “com
pany town” and that the Army could not prohibit peaceful political 
dissent.2167 The Court accepted this argument, noting that Flower had 
been arrested on an unrestricted public thoroughfare. By leaving the 
road unguarded the military could not claim that it had any special 
interest in its use.2168

In United States v. Farinas21™ the Second Circuit upheld military 
authority to control political expression in an induction center. Farinas 
reported as ordered for induction, having participated in an anti-war 
demonstration in front of the Armed Forces Examining and Entrance 
Station just prior to reporting. He attempted to distribute anti-war 
literature once inside the center. Finally, having disrupted the entire

2 1 6 1 Cafeteria W orkers Local 473 v. McElroy, 376 U.S. 886 (1961). But see 
Kiiskila v. Nichols, 433 F.2d 745 (7th Cir. 1970).

2162447 F.2d 245 (2d Cir. 1971), cert, denied, 405 U.S. 965 (1972).
2163 Id. at 254-55.
2164 407 U.S. 197 (1972) (per curiam), rev'g 452 F.2d 80 (5th Cir. 1971).
2165 Flower was convicted of entering military property for a purpose prohibited 

by law or by lawful regulation. 452 F.2d at 82; see 18 U.S.C. § 1382 (1970).
2166 An “open” post is a military base with little or no control over access to it. See 

452 F.2d at 83.
2167 Id.; see Marsh v. Alabama, 326 U.S. 501 (1945).
2168 407 U.S. at 198. Flower had relied on the holdings in several cases in which 

private property was said to be dedicated to the public at large for general use. In 
those cases, it was held that the owners could not invoke local trespass laws to 
require local police to limit the exercise of first amendment rights on the property. See 
Amalgamated Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308 
(1967) (shopping center); Marsh v. Alabama, 326 U.S. 501 (1945) (company town).

2169 448 F.2d 1334 (2d Cir. 1971), cert, denied, 405 U.S. 934 (1972).
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induction proceeding, he was ejected from the center and convicted for 
failing to obey the orders of Armed Forces representatives.2170 The 
Second Circuit affirmed Farinas’ conviction, holding that the regulation 
which Farinas had violated was reasonably related to the performance of 
an essential Government function and sufficiently narrow and limited 
in scope to constitute a permissible restriction on the exercise of first 
amendment rights.2171 2172

2 1 7 0 at 1336; see 50 U.S.C. App. § 462(a) (1970); 32 C.F.R. § 1632.14 (1972).
2171 448 F.2d at 1338-39; see United States v. O’Brien, 391 U.S. 367 (1967). O’Brien had 

publicly burned his draft card. On appeal, he argued that his act was communicative; 
and, therefore, the statute prohibiting knowing destruction of draft registration certifi
cates violated first amendment rights. The Supreme Court disagreed, holding that 
the law condemned only the independent, non-communicative impact of his conduct 
and that the Government had a substantial and legitimate interest in the continuing 
availability of issued selective service certificates. See id. at 376; 50 U.S.C. App. § 462(b) 
(1970).

2172 456 F.2d 1074 (4th Cir. 1972).
2173 See 41 C.F.R. § 101-19.304 (1972).
2174456 F.2d at 1078. The court did not consider whether the regulations were un

constitutionally vague or overbroad since it decided the case on the narrower ground 
of invidious discrimination. The term invidious discrimination describes the use of a 
classification which is not reasonably related to a legitimate legislative end. See Loving 
v. Virginia, 399 U.S. 1 (1967); Morey v. Doud, 354 U.S. 457 (1957). See generally 
Karst, Invidious Discrimination: Justice Douglas and the Return of the 'Natural-Law- 
Due-Process Formula, 16 U.C.L.A.L. Rev. 716 (1969).

2175 456 F.2d at 1078-80.

The deference to military authority, however, has not been absolute, 
and courts have stepped in when it appeared that military authorities 
were abusing their broad discretion. United States v. Crowthers2112 a 
case involving an anti-war religious service on the Concourse of the 
Pentagon, provides an example of such abuse. In reviewing the circum
stances surrounding the conviction for violation of a General Services 
Administration regulation,2173 the Fourth Circuit noted that the Con
course had been used by many other groups. It held that it was in
vidious discrimination to allow other religious and political activities to 
take place on the Concourse while forbidding Bishop Crowthers to con
duct his service.2174 The court was careful to note that its holding did 
not prevent the Government from closing the Pentagon Concourse to 
public access; but the Government could not, in keeping with the first 
amendment, permit public meetings in support of its policy and at the 
same time prohibit public meetings opposed to that policy.2175

Regulation of Obscenity. Over the last 15 years the apparent
clash between the first amendment’s protection of free expression and 
the public policy against the unlimited distribution of obscene material
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has received considerable attention.* * 2176 Most courts agree that the first 
amendment does not protect obscenity, but difficulty arises in defining 
obscenity.2177 It might be expected that over this period a definition 
would be well established; however, courts and commentators alike con
tinue to search for a workable definition of unprotected obscenity.2178 2179

See note 2177 infra. See generally Clor, Science, Eros and the Law: A  Critique of
the Obscenity Commission Report, 10 Duquesne L. Rev. 63 (1971); Engdahl, Requiem
for Roth: Obscenity Doctrine is Changing, 68 Mich. L. Rev. 185 (1969).

2177 The Supreme Court has dealt with the definition of obscenity on a case-by-case 
basis. Chronologically, the definition and its application have evolved as follows:

(1) Obscenity is measured by whether to the average person, applying contemporary 
community standards, the dominant theme of the material taken as a whole appeals to 
prurient interest. Roth v. United States, 354 U.S. 476, 489 (1957).

(2) The constitutional status of an allegedly obscene work must be determined on 
the basis of a national, rather than a local standard. Jacobellis v. Ohio, 378 U.S. 184, 
195 (1964).

(3) For material to be adjudged obscene, it must be established that (a) the dominant 
theme of the material taken as a whole appeals to a prurient interest in sex; (b) the 
material is patently offensive because it affronts contemporary community standards re
lating to the description or representation of sexual matters; and (c) the material is utterly 
without redeeming social value. Memoirs v. Massachusetts, 383 U.S. 413, 418 (1966).

(4) Evidence of exploitation of the prurient aspects of the material may support the 
determination that the material is obscene, even though in other contexts the material 
would not be so judged. Ginzburg v. United States, 383 U.S. 463, 474-76 (1966).

(5) Where the material is designed for and primarily disseminated to a clearly defined 
deviant sexual group, rather than the public at large, the prurient-appeal requirement 
of the Roth test is satisfied if the dominant theme of the material taken as a whole 
appeals to the prurient interest in sex of the members of that group. Mishkin v. New 
York, 383 U.S. 502, 508 (1966).

(6) N ot only the content of the material but the manner in which and to whom 
it is distributed affect the issue of obscenity. For example, there is no constitutional bar 
to prohibiting the sale of material to minors when the same material would not be 
considered obscene for an adult audience. Ginsberg v. New York, 390 U.S. 629, 638-39 
(1968).

(7) The state may regulate the distribution of obscene materials, but not the mere 
private possession of them. Whatever may be the justification for other statutes regu
lating obscenity, they do not reach into the privacy of one’s home. Stanley v. Georgia, 
394 U.S. 557, 561-62, 565 (1969).

(8) Whatever the scope of the “right to receive” referred to in Stanley, it is not 
so broad as to immunize dealings in obscenity, dealings which Roth held unprotected. 
United States v. Reidel, 402 U.S. 351, 355 (1971); see Circuits Note: 1910-1911 Term  
447-53.

2178 See Eich, Erom Ulysses to Portnoy: A  Pornography Primer, 53 Marq. L. Rev. 155 
(1970).

2179 —  F.2d —  (D.C. Cir. 1971).
2180  Id. at — . The Supreme Court has extended broad first amendment protection 

to the portrayal of sexual activity in textual form. See Memoirs v. Massachusetts, 383 
U.S. 413 (1966); Grove Press, Inc. v. Gerstein, 378 U.S. 577 (1964).

The District of Columbia Circuit faced exactly this problem in H uff
man v. United States2119 In a detailed opinion, Judge Leventhal sum
marized the Supreme Court’s standards for obscenity in texts,2180
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films,* * * 2181 still photographs, and photographic publications.2182 Based upon 
these standards and the Roth-Memoirs test,2183 Huffman’s conviction for 
possession and sale of obscene photographic publications was sustained.2184

2181----F.2d at — . Films involving mere suggestions of sexual activity or fragmentary
and fleeting sexual episodes are not obscene. See Cain v. Commonwealth, 397 U.S. 319
(1969); Jacobellis v. Ohio, 378 U.S. 184 (1964); Times Film Corp. v. Chicago, 355 U.S.
35 (1957).

2182—  F.2d at — ; see Redrup v. New York, 386 U.S. 767 (1967); Sunshine Book 
Co. v. Summerfield, 355 U.S. 372 (1958).

2183 Memoirs v. Massachusetts, 383 U.S. 413 (1966); Roth v. United States, 354 
U.S. 476 (1957); note 2177 supra.

2184  F.2d a t ---- ; see D. C. Code Ann. § 22-2001 (Supp. V, 1972).
2185 ---- F .2 d   (5th Cir. 1972).
2186 Here, the charge was knowingly using a common carrier to transport obscene

material in interstate commerce. Id. a t ---- ; see 18 U.S.C. § 1462 (1970).
2187 ----F.2d a t ----- .
2188 Id. a t ---- .
2189 id. a t ---- . In United States v. Manarite, the Second Circuit held that it was not

error to refuse to admit defendants’ offer of samples of materials sold in other cities 
as evidence of community standards. 448 F.2d 583, 593 (2d Cir. 1971). Some of the 
material in Manarite dealt with lesbianism and homosexuality. For this material, the 
court applied the Mishkin standard of prurient appeal to a clearly defined deviant 
group. Id. at 592; see Mishkin v. New York, 383 U.S. 502, 508 (1966); note 2177 supra.

2190 The adversary hearing would involve the question of obscenity of the material 
at issue. See Note, The Prior Adversary Hearing: Solution to Procedural Due Process 
in Problems of Obscenity, 46 N.Y.U.L. Rev. 80 (1970).

2191 378 U.S. 205 (1964).

T he Fifth Circuit, in United States v. Groner,2185 faced a similar prob
lem in determining whether picture books and magazines were ob
scene.2186 The court reviewed many of the Supreme Court cases dis
cussed in Huffman, but failed to reach the same conclusion. Although 
it regarded the books to be “vile, filthy, disgusting, vulgar, and on the 
whole quite uninteresting,” the court was unable to say that these ad
jectives met “the constitutional definition of obscenity.” 2187 The court 
held further that a trial court cannot take judicial notice of what con
stitutes contemporary community standards2188 and that a jury must be 
provided with expert testimony on the elements of obscenity.2189

In many obscenity cases, issues arise concerning whether an adversary 
hearing is required prior to seizure of allegedly obscene material and 
whether material seized without such a hearing should be excluded from 
evidence.2190 Proponents of such a hearing argue that seizure is in effect 
a prior restraint; and, therefore, the first amendment and due process 
require an adversary hearing. The Supreme Court, in A Quantity of 
Books v. Kansasj2191 agreed that an adversary hearing was required in 
some situations. An ex parte hearing, with the judge examining the al
legedly obscene material, was held to be an insufficient basis for a seizure
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that resulted in total suppression of the material.2192 However, in two 
subsequent obscenity cases involving federal injunctions of state crim
inal obscenity proceedings, the Court refused to require a prior adver
sary hearing.2193 2194

2192 Id. at 210.
2193 See Perez v. Ledesma, 401 U.S. 82 (1971); Milky W ay Productions v. Leary, 397 

U.S. 98 (1970), aff’g mem. 305 F. Supp. 288, 296-97 (S.D.N.Y. 1969). In Perez, a three 
judge court held that an adversary hearing should have been held prior to seizure 
and ordered that the evidence be suppressed and all materials returned. The Supreme 
Court, failing to reach the prior adversary hearing issue, reversed on the basis that the 
federal court should not have interfered with the state court proceedings. See 401 
U.S. at 84-85, 97, (Brennan, J., dissenting); note 2201-2217 infra and accompanying text.

2194 461 F.2d 703 (9th Cir. 1972).
2195 id. at 709.
2196 -----F.2d----- (D.C. Cir. 1971); see notes 2179-2184 supra and accompanying text.
2197 —  F.2d at — ; see United States v. W ild, 422 F.2d 34, 38-40 (2d Cir. 1969), cert, 

denied, 402 U.S. 986 (1971).
2198 -----F.2d a t ----- ; cf. United States v. Alexander, 428 F.2d 1169, 1176 (8th Cir.

1970); Bethview Amusement Corp. v. Cahn, 416 F.2d 410, 412 (2d Cir. 1969), cert, 
denied, 397 U.S. 920 (1970); Tyrone, Inc. v. Wilkinson, 410 F.2d 639, 641 (4th Cir.), 
cert, denied, 396 U.S. 895 (1969); Metzger v. Pearcy, 393 F.2d 202, 204 (7th Cir. 1968). 
In none of these cases was there a prior adversary hearing. The courts of appeals 
required the Government to return the seized materials, but held that the owners could 
be compelled to make the materials available to the Government as evidence in future 
criminal prosecutions.

2199435 F.2d 228 (4th Cir. 1970).
2200 id. at 230. The seizure of movie films presents a somewhat different problem 

because, unlike the bookseller who is likely to have several copies of the allegedly 
obscene books, the movie operator usually has only one copy of the film. Seizure of 
the film, whether for evidentiary purposes or otherwise, would amount to a complete 
prior restraint. See generally Note, The Right to an Adversary Hearing on the Issue

Appellate court opinions have not been consistent on this issue. The 
Ninth Circuit, in Krahm v. Graham,21Qi concluded that a requirement 
that an adversary hearing precede all obscenity prosecutions would be 
“overbroad.” 2195 2196 The District of Columbia Circuit, in Huffman v. 
United States,21QG held that an ex parte hearing provides sufficient basis 
for an order authorizing seizure of a limited number of publications for 
use as evidence in a criminal prosecution, but that an adversary hearing 
is required when the purpose of the seizure is to suppress the material 
rather than simply gather evidence.2197 The court further held that the 
exclusionary rule does not apply in a case of seizure without a prior 
adversary hearing because the primary right involved is the public’s 
first amendment right of access rather than the defendants’ fourth 
amendment protection from unreasonable search and seizure.2198 The 
Fourth Circuit, in Drive In Theatres, Inc. v. H usky,2199 a case involving 
seizure of an allegedly obscene film, held that the requirement for a 
prior adversary hearing was well established.2200



566 T he G eorgetown Law Journal [Vol. 61:275

Federal Injunctions to Preserve First Amendment Rights. The
anti-injunction statute* * * * 2201 and the doctrines of abstention2202 and comi
ty2203 reflect a long standing policy against federal courts enjoining 
state court proceedings. However, where state proceedings have a sig
nificant “chilling effect” on first amendment rights, federal injunctions 
have issued.2204

of Obscenity Prior to Seizure of Furtively Distributed Films, 69 Mich. L. Rev. 913
(1971). The Supreme Court has recently granted certiorari on this issue. See Roaden v.
Commonwealth, 473 S.W.2d 814 (Ky. 1971), cert, granted, 406 U.S. 905 (1972) (No.
71-1134).

2201 28 U.S.C. § 2283 (1970); see Mitchum v. Foster, 407 U.S. 225, 232 n.10 (1972).
2202 Under the abstention doctrine, federal courts abstain from exercising jurisdiction 

if applicable state law, which would be dispositive of the controversy, is unclear and 
a state court interpretation might avoid the necessity of deciding a federal constitutional 
issue. Further, if a federal court’s interpretation of unsettled state law might interfere 
significantly with the state’s administration of its own law, federal courts will not 
exercise jurisdiction. See Poe v. Ullman, 367 U.S. 497 (1961); Railroad Comm’n v. 
Pullman Co., 312 U.S. 496 (1941). See generally C. W right, Federal Courts § 52 
(2d e d .1970).

2203 Comity, in this sense, embodies the belief that federal courts should give con
sideration to the sovereign status of the individual states. See Younger v. Harris, 401 
U.S. 37, 44 (1971); Douglas v. City of Jeannette, 319 U.S. 157, 162-65 (1943); Ex 
parte Young, 209 U.S. 123, 163 (1908). See generally Comment, Federal Injunctive 
Relief: W hat Remains A fter Younger v. Harris? 60 Ky. L.J. 216, 220 (1971).

2204 The courts have consistently refused to issue injunctions in cases involving crimes 
not related to the first amendment. See Hall v. New York, 359 F.2d 26 (2d Cir. 1966) 
(sodomy); Nichols v. Vance, 293 F. Supp. 680 (S.D. Tex. 1968) (murder); Burhoe v. 
Byrne, 285 F. Supp. 382 (D. Mass. 1968) (receiving stolen goods). Likewise, the 
courts have refused to enjoin state proceedings because of alleged violations of due 
process. See Manns v. Koontz, 451 F.2d 1344 (4th Cir. 1971) (right to jury trial in 
juvenile proceeding); Kinney v. Lenon, 447 F.2d 596 (9th Cir. 1971) (right to bail 
in juvenile proceeding). Injunctions have issued in a few cases involving a clear 
violation of civil rights even though no first amendment issue was involved. See Lewis 
v. Kugler, 446 F.2d 1343 (3d Cir. 1971); Duncan v. Perez, 445 F.2d 557 (5th Cir.), 
cert, denied, 404 U.S. 940 (1971); Maraist, Federal Injunctive Relief Against State Court 
Proceedings: The Significance of Dombrowski, 48 T exas L. Rev. 505, 548-52 (1970).

2205380 U.S. 479 (1965). Ostensibly acting pursuant to statutory authority, state 
officials raided the headquarters of the Southern Conference Educational Fund, an 
organization active in fostering civil rights, and arrested Dombrowski, its Executive 
Director. Although a Louisiana court dismissed these charges because of the illegal 
raid, plaintiffs sought a federal injunction claiming that the Louisiana officials threatened 
further prosecutions. The lower court had denied the injunction on the basis of the 
abstention doctrine. Id. at 482-83.

2206 The Court subsequently clarified the bad faith requirement by stating that an 
injunction will be granted even where an otherwise valid statute was invoked for the 
purpose of continuing harassment to discourage protected activities. But the existence 
of any evidence tending to support a conviction in the state proceeding will preclude

In Dombrowski v. Pfister,2205 the Supreme Court stated that an injunc
tion against threatened state prosecution was appropriate when the good 
faith of state officials in enforcing the statute is questionable2206 or when
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the statute involved is justifiably attacked as an unconstitutional abridge
ment of free expression on its face.* * 2207 Six years later, in Younger v. 
Harris,22™ the Court reexamined the standards for granting federal in
junctive relief from state criminal proceedings and concluded that the 
only acceptable basis for such relief was a showing of great and im
mediate, irreparable harm;2209 mere unconstitutionality of a statute on 
its face was not a sufficient basis for injunctive relief.2210 In Younger, 
the Court specifically avoided deciding whether the anti-injunction 
statute would prevent the injunction.2211 In Mitchum v. Foster,2212 
however, the Court held that actions brought under federal civil rights 
statutes2213 are within the “expressly authorized” exception to the anti
injunction statute.2214

the finding of bad faith upon which the injunction would have to be based. See
Cameron v. Johnson, 390 U.S. 611, 619-21 (1968).

2207 380 U.S. at 489-90. The “breakthrough” aspect of Dombrowski was in allowing 
an injunction against the enforcement of a statute unconstitutional on its face. See 
generally Maraist, supra note 2204, at 555-68.

2208401 U.S. 37 (1971). In addition to Younger, the Court decided five other cases 
dealing with federal injunctions and declaratory judgments over state proceedings. See 
Byrne v. Karalexis, 401 U.S. 216 (1971); Dyson v. Stien, 401 U.S. 200 (1971); Perez v. 
Ledesma, 401 U.S. 82 (1971); Boyle v. Landry7, 401 U.S. 77 (1971); Samuels v. Mackell, 
401 U.S. 66 (1971). Younger, Samuels, and Boyle concerned prosecutions allegedly lim
iting free political expression; the others involved obscenity prosecutions.

In Samuels, the Court held that the standards for granting a declaratory judgment 
were the same as those for an injunction. This holding was required to prevent avoid
ance of Younger. 401 U.S. at 72-73; see Maraist, supra note 2204, at 603. But see 
Zwickler v. Koota, 389 U.S. 241, 254-55 (1967).

2209 401 U.S. at 46. The Court held further that “the cost, anxiety and inconvenience 
of having to defend against a single criminal prosecution could not by themselves, be 
considered irreparable in the special legal sense of that term.” Id.

2210 Jd. at 50. The Court recognized that there were some statements in Dombrowski 
which would seem to support the contention that Dombrowski would allow a federal 
injunction whenever a statute was vague or overbroad on its face, but it dismissed 
these statements as unnecessary to that decision because the Dombrowski plaintiffs 
had alleged a “basis for equitable relief under the long-established standards.” Id. The 
Court also was unwilling to allow the existence of a “chilling effect” in the area of 
first amendment rights to constitute a sufficient basis, in and of itself, for prohibiting 
state action. Id. at 50-51.

2211 Id. at 54; see 28 U.S.C. § 2283 (1970).
2212 407 U.S. 225 (1972).
2213 42 U.S.C. § 1983 (1970).
2214 407 U.S. at 243.

The reach of the Mitchum holding has not yet been tested, and the 
Court was careful to point out that the holding was limited to the facts 
of the case. However, reading Dombrowski, Younger, and Mitchum to
gether does yield a few general guidelines for federal injunctive relief 
from state criminal proceedings. For any such injunction to issue, there



568 T he Georgetown Law Journal [Vol. 61:275

must be a showing of great and immediate, irreparable injury.2215 In ad
dition, these must be a showing of bad faith prosecution2216 and at least 
some consideration of the stage to which the criminal proceeding has 
progressed.2217

Bad Faith Prosecution. In Younger, the Supreme Court stressed
the necessity of showing bad faith in the prosecution before an injunc
tion may be issued.2218 Accordingly, the lower courts have relied heavily 
on this factor.2219

In Krahm v. Graham,2220 the issuance of an injunction was affirmed 
because there was a clear showing of bad faith. City officials of Phoenix, 
Arizona, had undertaken an anti-pornography campaign which resulted 
in more than 100 criminal charges, none of which led to a conviction.2221 
The charges were accompanied by official statements to newspaper re
porters which later were shown to be without factual basis, and by con
tinued seizure of allegedly obscene materials after a state court declared 
the method of seizure to be illegal.2222 These actions finally led to the 
closing of some of the plaintiffs’ bookstores.2223 Noting that this cam
paign had been perpetrated without any judicial determination that the 
materials involved were obscene, the court had no difficulty finding 
bad faith upon which to base an injunction.2224 However, in Hammond 
v. Bro'um2225 an injunction was denied because the prosecutorial action 
was interpreted as a good faith misconception of the law.2226

2215 Younger v. Harris, 401 U.S. 37, 46 (1971).
2216 notes 2218-2226 infra and accompanying text.
2217 See notes 2227-2233 infra and accompanying text.
2218 Sec 401 U.S. at 48-49. Justice Black’s opinion for the Younger Court acknowledged 

that there may be extraordinary circumstances where the requisite irreparable injury 
can be shown absent bad faith, but the opinion does not specify what these circum
stances might be. Id. at 53-54.

2219 See, e.g., Stewart v. Dameron, 448 F.2d 396 (5th Cir. 1971); Lewis v. Kugler, 
446 F.2d 1343 (3d Cir. 1971); Duncan v. Perez, 445 F.2d 557 (5th Cir.), cert, denied, 
404 U.S. 940 (1971).

222046I F.2d 703 (9th Cir. 1972).
2221 Id. at 706. See also Sullivan v. Murphy, 444 F.2d 840 (D.C. Cir. 1971) (per 

curiam) (District of Columbia proceedings enjoined when 1000 cases arising from a 
political demonstration resulted in only a single conviction); Circuits Note: 1970-71 
Term  465-66.

2222 461 F.2d at 705-06.
2223 Id. at 706.
2224 Id.
2225 450 F.2d 480 (6th Cir. 1971).
2226 Id. at 481. “Bad faith, in the sense of the deliberate, willful perversion of the law 

in order to gain an improper purpose is not directly shown and will not be inferred.”
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Stage of the Criminal Proceeding. The Dombrowski and
Younger holdings are factually distinguishable by the stage to which 
the state criminal proceeding had progressed.2227 Relying on this dis
tinction, federal courts have refused to grant injunctions where state 
criminal proceedings have actually begun.2228

2227 In Dombrowski there was no state criminal proceeding pending at the time the 
petition for federal injunction was filed. 380 U.S. at 484 n.2. In Younger, the state 
proceeding was not only pending but actively being prosecuted at the time the in
junction was requested. 401 U.S. at 41.

2228 See Scott v. Hill, 449 F.2d 634 (6th Cir. 1971) (Younger prevents federal in
junction where appeal to state supreme court pending). See also Musick v. Johnson, 
449 F.2d 201 (5th Cir. 1971) (absent charges, arrest, or prosecution, no irreparable 
injury justifying a declaratory judgment under the Younger standard); Hobbs v. 
Thompson, 448 F.2d 456 (5th Cir. 1971) (Younger does not prohibit a federal court 
constitutional challenge to a local ordinance where no pending state proceeding).

In Lewis v. Kugler, the district court refused an injunction for some of the plaintiffs 
in a joint petition on the basis that their arrest was the start of a state proceeding. 
446 F.2d 1343 (3d Cir. 1971). At the same time, the district court denied an injunction 
for those who had not been arrested, holding that principles of comity required that 
the claim be presented first in the state court. The Third Circuit agreed that an in
junction would have been improper as to the arrested plaintiffs, but held that Younger 
did not bar equitable relief with respect to the others. Id.

Note that not all of these cases involve questions of first amendment rights. In those 
cases which do not, had the courts found that the proceedings had not advanced to a 
stage where an injunction was prohibited, they still would have had to decide whether 
an injunction was allowed in these non-first amendment areas.

2229 See 380 U.S. at 484 n.2.
2230401 US. 82 (1971).
2231 Id. at 103 (Brennan, J., dissenting).
2232 407 U.S.225 (1972).
2233 Injunctions of the type under discussion have been granted only for claims based 

on the first amendment or civil rights violations. See 42 U.S.C. § 1983 (1970).

One problem involves determining when a state criminal proceeding 
begins. While this question had not been decided definitively, the Dom
browski opinion strongly implied that, for these purposes, a proceeding 
commences when an indictment is issued.2229 In his dissenting opinion 
in Perez v. Ledesma,2™ however, Justice Brennan, who wrote Dom
browski, refers to the dates upon which the federal and state actions 
were actually filed.2231

Whether there is a criminal prosecution pending is of considerably 
less importance in view of the decision in Mitchum v. Foster2232 that the 
language of section 1983 is broad enough to include any valid first 
amendment or civil rights claim.2233 Provided a showing of great and 
immediate, irreparable injury can be made, it appears that a federal court 
is authorized to enjoin a state criminal proceeding at any stage. Thus 
Mitchum may be read as having eliminated the condition that an injunc
tion should issue only in the absence of a pending criminal proceeding.
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CONGRESSIONAL POWERS AND FEDERAL CONTROL OF DANGEROUS ARTICLES
V . . .  ■ .

Courts long ago recognized the plenary power of Congress under the 
taxing and commerce clauses2234 to enact legislation directed at social 
objectives,2235 provided such congressional enactments do not infringe 
upon individual rights protected by the Constitution.2236 During the past 
year, this conflict between the broad regulatory and taxing powers of 
Congress and the broad individual protections embodied in other parts 
of the Constitution was presented to the federal appellate courts in the 
form of challenges to statutes controlling two types of dangerous arti
cles—firearms and narcotics.

2234 U.S. Const, art. I, § 8.
2235 5 ^  Champion v. Ames, 188 U.S. 321 (1903).
2236 “The power of Congress to regulate commerce among the States, although plenary, 

cannot be deemed arbitrary, since it is subject to such limitations or restrictions as are 
prescribed by the Constitution. This power, therefore, may not be exercised so as to 
infringe on rights secured or protected by that instrument.” Id. at 362-63; see Rewis v. 
United States, 401 U.S. 808 (1971) (conducting a gambling operation frequented by 
out-of-state bettors does not, without more, constitute a violation of the Interstate and 
Foreign Travel Act); Marchetti v. United States, 390 U.S. 39 (1968) (taxing power may 
not be used to require self-incrimination).

2237 Pub. L. No. 90-351, § 902, 82 Stat. 226-34, as amended, 18 U.S.C. §§ 921-28 (1970).
2238 18 U.S.C. 921-28 (1970); 18 U.S.C. App. §§ 1201-03 (1970); 26 U.S.C. 

§§ 5801-02, 5811-12, 5821-22, 5841-49, 5851-54, 5871-72, 6806, 7273 (1970).
2239 18 U.S.C. 921-28 (1970).
2240 26 U.S.C. §§ 5801-02, 5811-12, 5821-22, 5841-49, 5851-54, 5871-72, 6806, 7273 (1970).
2241 United States v. Decker, 446 F.2d 164, 166-67 (8th Cir. 1971). The second amend

ment would apply only if the weapon had some reasonable relationship to the preservation 
or efficiency of a well regulated military. Id.; see United States v. Miller, 307 U.S. 174 
(1939).

Control of Firearms and Devices Other Than Guns. Recent
public interest in restricting the availability of firearms and other dan
gerous devices has resulted in revision of the federal firearms control 
statutes by enactment of section 902 of the Omnibus Crime Control and 
Safe Streets Act of 196 8 2237 and the Gun Control Act of 196 8.2238 The 
latter followed and expanded the firearms control aspects of the former, 
through licensing and control of the transfer of conventional firearms in 
title I,2239 and of other destructive devices in title H.2240 Within the last 
year, both titles of the Gun Control Act of 1968 have been attacked 
unsuccessfully on constitutional grounds. In various cases, title I—fire
arms transfer—withstood constitutional challenges and was held not to 
violate the second amendment right to bear arms,2241 and not to violate
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the limits of the commerce power2242 even though it is not necessary to 
establish a nexus with interstate commerce to convict under the Act.2243 
In addition, there is no need to prove a specific intent to violate the 
statute.2244 Title II—destructive devices—was also upheld even though it 
contains no provision for legalizing possession by registration once illegal 
possession occurs.2245

Another problem concerns the regulation of devices other than guns, 
particularly explosives and bombs. The Fourth,2246 Eighth,2247 and Ninth 
Circuits2248 have held that the Gun Control Act of 1968 is broad enough 
to include explosive devices such as dynamite. The Second Circuit dis
agrees,2249 noting that Congress intended the category of destructive 
devices to cover military type weapons but not commercial dyna
mite.2250

A difficult problem of possible self-incrimination arose with the regis
tration requirement of the National Firearms Act.2251 Federal control 
of the sale and distribution of firearms is obtained through a tax measure,

2242 United States v. Lehman, 464 F.2d 68 (5th Cir. 1972); Cody v. United States, 460 
F.2d 34 (8th Cir. 1971).

2243 United States v. Lehman, 464 F.2d 68 (5th Cir. 1972); United States v. Hudson, 
460 F.2d 1262 (4th Cir. 1972); Cody v. United States, 460 F.2d 34 (8th Cir. 1971); 
United States v. Crandall, 453 F.2d 1216 (1st Cir. 1971). The language of section 901(a) 
of the Omnibus Crime Control and Safe Streets Act of 1968 shows a specific congres
sional finding of affect on interstate commerce. Pub. L. No. 90-351, § 901(a), 82 Stat. 
225 (1968); see United States v. Bass, 404 U.S. 336 (1971); 464 F.2d at 74.

2244 United States v. Freed, 401 U.S. 601 (1971); United States v. Weiler, 458 F.2d 
474 (3d Cir. 1972).

2245 Milentz v. United States, 446 F.2d 111, 113 (8th Cir. 1971). In a similar case, the 
Tenth Circuit affirmed the conviction of an Air Force Sergeant for possession of illegally 
imported firearms. See Kilcrease v. United States, 457 F.2d 1328 (10th Cir. 1971). In 
this case, the weapons were apparently war souvenirs, which had been obtained while 
the Sergeant was overseas, and for which he had not obtained the Secretary of Treasury’s 
authorization to bring them into the country. See 18 U.S.C. § 925(a) (4) (1970).

2246 United States v. Morningstar, 456 F.2d 278 (4th Cir. 1972). The Gun Control Act 
of 1968 covers both military explosives and other types, but the burden is on the Gov
ernment to prove intent to use the explosives in an illegal manner. See 18 U.S.C. § 921 
(1970); 26 U.S.C. § 5845(f) (1970).

2247 Langel v. United States, 451 F.2d 957 (8th Cir. 1971) (dynamite a destructive 
device within the meaning of section 5845(f)).

2248 United States v. Oba, 448 F.2d 892 (9th Cir.), cert, denied, 404 U.S. 954 (1971) 
(dynamite bomb a destructive device under the definition of section 5845(f)).

2249 See United States v. Posnjak, 457 F.2d 1110 (2d Cir. 1971) (unregistered sale of 
4100 sticks of nitroglycerine dynamite with unattached fuses and caps).

2250 id. at 1115-18. A Molotov cocktail is per se a destructive device since bottles, 
rags, and gasoline when assembled clearly have but one purpose no matter what the 
subjective intent of the possessor. Id. at 1117; accord, United States v. Ross, 458 F.2d 
1144 (5th Cir. 1972); see 26 U.S.C. § 5845(f) (B) (1970) (destructive devices).

2251 Ch. 736, § 5851, 68A Stat. 728 (1954), as amended, Gun Control Act of 1968 
§ 201, 26 U.S.C. § 5861 (1970).
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whereby the parties to a transfer of a firearm are required to register 
and pay a tax.2252 This arrangement could lead to a situation where a 
party to an illegal transfer would be prosecuted for violation of the 
registration statute if he failed to register or prosecuted on the basis of 
the registration information if he did. Accordingly, this registration and 
tax scheme was held unconstitutional in Haynes v. United States.2253 
The Gun Control Act of 1968, which was enacted subsequent to this de
cision, included a strict limitation on the use of registration informa
tion.2254 W ith this limitation, the registration plan was upheld in United 
States v. Freed 2255

2252 See Int. Rev. Code of 1954 §§ 58-72.
2253 390 U.s. 85 (1968).
2254 26 U.S.C. § 5848(a) (1970). See generally Comment, Self Incrimination Under 

Haynes v. United States, as Affected by the 1968 Amendment to the National Firearms 
Act, and United States v. Freed, 23 Baylor L. Rev. 535 (1971).

2255401 U.S. 601 (1971). Appellees, who had been indicted for possession and con
spiracy to possess unregistered hand grenades claimed that any registration on their 
part would subject them to prosecution under a California state law. The Court dis
agreed, noting the restrictive requirement on the use of information of section 5848 
and the fact that it is the transferor, not the transferee, who makes the possible in
criminating statement, since the transferee does not register. Id. at 605-06. Several cir
cuits have relied on the holding in Freed to affirm convictions under the amended 
National Firearms Act. See, e.g., United States v. Sutton, —  F.2d —  (4th Cir. 1971); 
United States v. Bowdach, 458 F.2d 951 (5th Cir. 1972); United States v. Cowley, 452 
F.2d 243 (10th Cir. 1971); United States v. Brooks, 449 F.2d 1263 (3d Cir. 1971), cert, 
denied, 405 U.S. 930 (1972); United States v. Robinson, 448 F.2d 715 (8th Cir. 1971), 
cert, denied, 405 U.S. 927 (1972); W arren v. United States, 447 F.2d 259 (9th Cir. 1971); 
United States v. Shader, 445 F.2d 579 (7th Cir.), cert, denied, 404 U.S. 986 (1971).

2256 See 18 U.S.C. App. §§ 1201-03 (1970).
2257 404 U.S. 336 (1971).
2258 /d. at 339, 347.
2259 Id. at 350-51; see United States v. Nelson, 458 F.2d 556 (5th Cir. 1972).
2260See Int. Rev. Code of 1954, ch. 736, §§ 4701, 4741, 68A Stat. 549, 560, repealed, 

Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. L. No. 91-513, 
§ 1101(b)(3)(A), 84 Stat. 1292.

Control of the possession of firearms was also examined this term. 
Title VII of the Omnibus Crime Control and Safe Streets Act of 1968 
was enacted to prohibit convicted felons and certain other classes of 
persons from possessing firearms.2256 2257 In United States v. Bass 2251 the 
Supreme Court reversed a conviction under this statute, holding that the 
language of the statute was ambiguous2258 and that a nexus with inter
state commerce is required for conviction under title VII.2259

Control of Narcotics. Early efforts to control narcotics distri
bution were tax measures;2260 however, these were largely ineffective in 
controlling the distribution of narcotics and contained registration re
quirements which engendered self-incrimination problems. One such
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problem was considered in Leary v. United States,™1 where the Su
preme Court found a marijuana tax statute unconstitutional.2262 Following 
the Leary decision, in an effort to control narcotic drugs more effec
tively, Congress enacted the Controlled Substances Act of 19 7 0.2263 This 
Act became effective on May 1, 1970, and has been supported in those 
few cases challenging its constitutionality which have reached the circuit 
courts.2264

Enactment of the Controlled Substances Act of 1970 did not eliminate 
all difficulties resulting from Leary, for there were really two parts to 
its holding. One involved the presumption of illegal importation;2265 the 
other involved the privilege against compulsory self-incrimination.2266 
In Bannister v. United States™1 a divided Third Circuit held that the 
privilege against self-incrimination is a complete defense2268 which ap
plies retroactively,2269 and thus Bannister’s conviction for violation of 
the Marijuana Tax Act was reversed.2270 However, in Urtiaga-Rogers v. 
United States,2211 the Fifth Circuit rejected a self-incrimination defense 
for a conviction under the importation provisions of the same Act.2272

2261 395 U.S. 6 (1968). See also Circuits Note: 1970-1971 Term  477-80.
2262 395 U.S. at 29; see Int. Rev. Code of 1954 § 4744.
2263 18 U.S.C. §§ 1114, 1952 (1970); 21 U.S.C. §§ 321, 333-34, 360, 372, 381, 801-03, 

811-12, 821-29, 841-51, 871-86, 901-04 (1970); 42 U.S.C. § 242 (1970). This act eliminates 
the tax provisions of the Marijuana Tax Act; requires registration for the manufacture, 
distribution, or dispensing of any of the listed substances, with some enumerated ex
ceptions; makes it a felony to fail to register as required; makes it a misdemeanor to 
knowingly or intentionally possess a controlled substance except as allowed; and con
tains a limited immunity clause which covers proceedings under the Act but does not 
include a limitation on the use of the registration information.

2264 The Fifth Circuit upheld sections 841 and 846 of the Act as within the power 
granted to Congress under the commerce clause, noting a congressional finding that 
drug traffic affects interstate commerce. See United States v. Lopez, 459 F.2d 949 (5th 
Cir. 1972); 21 U.S.C. §§ 841, 844 (1970).

2265 See 395 U.S. at 29-53.
2266 See 395 U.S. at 12-29.
2267 446 F.2d 1250 (3d Cir. 1971) (defendant convicted for possession of marijuana 

acquired without payment of a transfer tax).
2 2 6 8 at 1255-59. Bannister pleaded guilty before the Supreme Court recognized the 

fifth amendment defense in Marchetti v. United States. Id. at 1262-63; see Marchetti v. 
United States, 390 U.S. 39 (1968). The Third Circuit concluded that it could not be 
said that Bannister had intelligently waived the privilege against self-incrimination. 446 
F.2d at 1255.

2269 446 F.2d at 1257-59. The Third Circuit recognized that the retroactive application 
of Leary would release a number of persons previously convicted for violation of the 
Marijuana Tax Act. Nevertheless the court stated that Leary was best categorized as 
designed to protect the “integrity of the fact finding process” and as such should be 
applied retroactively. Id. at 1258-59.

2270 Id. at 1250; accord, Harrington v. United States, 444 F.2d 1190 (5th Cir. 1971).
2271 446 F.2d 54 (5th Cir. 1971) (per curiam).
2272Id. at 55; see Int. Rev. Code of 1954, ch. 736, § 4755(a), 68A Stat. 565, repealed,



T he G eorgetown Law Journal574

The court held that Leary, which dealt with the transfer tax section of 
the Act, did not affect the power of the United States to regulate and 
tax the flow of goods across its borders.2273

Marijuana as a Narcotic. There is an impressive amount of
literature concerned with the medical and legal aspects of classifying 
marijuana as a narcotic,2274 yet the validity of such a classification re
mains undecided.2275 In Rener v. Beto,221G the classification of marijuana 
as a narcotic by the Texas legislature was challenged as arbitrary and 
thus unconstitutional as violative of due process and equal protection.2277 
Relying on its previous decision in Leary v. United States,22™ the Fifth 
Circuit noted that Congress had demonstrated beyond doubt that 
it believed that marijuana is an evil in American society and a serious 
threat to its people.2279 Therefore, it could not find that the Texas legis
lature had acted arbitrarily or without a reasonable basis.2280 This issue 
has not arisen in other circuits, but at least one state court has considered 
it and held the classification of marijuana as a narcotic to be unconsti
tutional.2281

Comprehensive Drug Abuse Prevention and Control Act of 1970, Pub. L. No. 91-513 
§ 1101(b)(3)(A), 84 Stat. 1292.

2273446 F.2d at 55; accord, United States v. King, 307 F. Supp. 217 (S.D. Cal. 1969), 
a ffd  mein., 430 F.2d 1177 (9th Cir. 1970), cert, denied, 401 U.S. 962 (1971) (defendant 
convicted of importing marijuana without paying occupational tax). The court ac
knowledged that denial of certiorari is not to be construed as a ruling on the merits, 
but said that it believed it had that effect in the King case. See 446 F.2d at 55.

2274 See President’s Comm’n on Law Enforcement and Administration of Justice, 
T ask Force Report on N arcotics and Drug Abuse 14 (1967).

2275 Under the Uniform 'Narcotic Drug Act, in force in many states, marijuana is 
defined and controlled as a narcotic drug. U niform N arcotic Drug Act § 1(14). 
Under the Controlled Substances Act, marijuana is regulated as an hallucinogen. 21 
U.S.C. § 812(c) (1970).

2276 447 F.2d 20 (5th Cir. 1971).
2277 Id. at 22. The case reached the Fifth Circuit on appeal from denial of habeas 

corpus from a conviction under a Texas statute which prohibits possession of marijuana. 
See T ex. Penal Code art. 725b, § 1 (Supp. 1971).

2278 338 F.2d 851 (5th Cir. 1967), rev’d on other grounds, 395 U.S. 6 (1969).
2279 447 F.2d at 23.
2280 The court noted that its standard for reviewing legislative classifications was not 

whether the classification was wise or desirable but whether legislative discretion had 
been exceeded because the classification was without any reasonable basis. Id. at 22. 
See generally Morey v. Doud, 354 U.S. 457 (1957); Daniel v. Family Sec. Life Ins. Co., 
336 U.S. 220 (1949).

2281 People v. McCabet, 49 ID. 2d 338, 275 N.E.2d 407 (1971). See also 21 US.C. 
$$ 844(b)(1), (2) (1970) (allowing probation and expunging the record for first 
offenders).


