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MEDIA AND THE FIRST AMENDMENT 
IN A FREE SOCIETY

Part I:

Foundation Media—Evolution of Printed Communication

INTRODUCTION

HONORABLE SAM ERVIN*

It is perhaps indicative of the importance of the first amendment that 
no introduction to an exposition on mass media could possibly be written 
without reference—indeed without centering on—that part of the Con
stitution. It is no exaggeration to say that the first amendment contains 
the most important elements of individual freedom; the liberties of 
speech and press are the basis on which other freedoms stand.

For that reason, it will not be inappropriate, nearly two centuries 
after the fact, to consider the two purposes underlying that amend
ment’s adoption, and to remark on the continuing appropriateness of 
its rationale. The framers of the Bill of Rights believed, in the first place, 
that a free flow of information and ideas was the best of all protections 
against the worst form of tyranny, that of the mind. And they further 
believed that uncensored thought and data stimulated that discussion 
of public affairs which is essential to the proper functioning of a 
democratic society. In the light of these two motives, a person can dis
cern that freedom of speech and press was designed primarily for the 
benefit of the public, not for the benefit of those engaged in the busi
ness of publishing.

However, in the process of protecting the public, the first amend
ment does protect the publisher, and it protects him without regard to 
whether what he publishes is pleasing or displeasing to the Government 
or to any segment of the population. That amendment is not a respecter 
of power or popularity.

Nor, in my opinion, is it bound by the circumstances extant at the 
time of its adoption. Although the news of James Madison’s proffer 
of the Bill of Rights did not pass through any telephone wires, and 
though it traveled no radio waves, it was worded in such a way that 
it would carry with it the protections afforded to the printed press. 
As a consequence, the broadcast media enjoy, under the Constitution, 
the same basic freedoms of expression that the newspaper does.

•United States Senator, North Carolina. These remarks are not to be construed as 
an endorsement of conclusions reached in the discussion to follow.
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It is true that at the present time available airwave frequencies are 
not unlimited. No one, it seems, is willing to broadcast beyond the end 
of the dial. But the regulation which is thereby necessitated bv the 
Government should be no more than is required in a technical wav. 
Should the Federal Communications Commission, for instance, proceed 
to revoke or refuse to renew a broadcaster’s license because of a distaste 
for his political views, or should it apply the fairness doctrine as a re
sult of prejudging the truth of a position, it would, in my opinion, be 
in violation of the first amendment.

One example of government regulation which appears to me not in 
accord with the freedom which should be afforded broadcasting is the 
recent congressional ban on cigarette advertising. As a general rule, en
forced silence is not a proper means of rebutting an idea; in particular, 
it should not be used in a medium of such importance as broadcasting. 
The fact is that if Congress can ban cigarette advertising on television, 
it can ban anything on television. And I should not like to see us reach 
that stage.

To say that great freedom is conferred upon the press and broad
casting media is to imply that great responsibility is likewise conferred. 
In order to understand that responsibility, one must return to the two 
main purposes of the first amendment—the creation of free thought 
and the stimulation of public discussion. The heritage of a free society, 
then, requires of the publisher and broadcaster that they disseminate 
such information as will enable recipients to arrive at the truth and as 
will assist them in making decisions on issues confronting the country. 
The information must be accurate; it must be presented objectively 
and interpreted fairly; and it must, if an expression of editorial opinion, 
be answerable. Perhaps most important, it must be the product of a 
party who is intellectually free from domination by either the Govern
ment or its advertisers. With respect to broadcasting, such information 
is probably best assured by a hands-off policy: Public and commercial 
pressure and the medium’s own sense of responsibility have in the past 
secured a discharge of its duty that has been commendable.

In view of the importance of the issues involved, the Senate Sub
committee on Constitutional Rights initiated in 1971 a study on the state 
of freedom of the press in America and is conducting hearings on the 
subject. Therefore, I am especially pleased to see that the Georgetown 
Law Journal has published this new examination of mass media in a 
free society. The project is divided into three basic sections: the first 
analyzes the traditional first amendment rationale of protection of the 
printed word; the second discusses in detail the principles applicable 
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to regulation of radio and television; and the third centers on points of 
present day dispute, like the newsman’s privilege and press coverage 
of trials. This exposition should serve alike the needs of lawyers, gov
ernment personnel, publishers, and broadcasters. Not incidentally, it 
should also serve the interest of the general public—who are, after all, 
what freedom of expression is all about.
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THE FIRST AMENDMENT IN 1791

The public’s right to know is what this trial is all about. ... It is 
about the fight to know the facts about the policies that five presi
dents have carried out in this war ....

Daniel Ellsberg, on the eve of his trial1

1 [Washington] Evening Star, Jan. 5, 1972, § A, at 17, col. 3.
2 A Collection of the Statutes of the Parliament of England in Force in hie 

State of North Carolina 359 (F. Martin cd. 1792).
3 M. McLuhan, Understanding Media 23 (1964). Other books by Marshall McLuhan 

are: Culture Is Our Business (1970); From Cliche to Archetype (1970); Counter 
Blast (1969); Through the Vanishing Point (1968); War and Peace in the Global 
Village (1968); The Medium is the Massage (1967); The Gutenberg Galaxy 
(1962); The Mechanical Bride (1951).

4 M. McLuhan, The Gutenberg Galaxy 246 (1962).

In 1791, during the process of ratification of the first amendment, the 
state of North Carolina had in effect the following law: “Any person 
who in a stage play or interlude, jestingly or profanely speak's] or 
use[s] the holy name of God or Christ, which are not to be spoken but 
with fear or reverence shall forfeit for every such offense by him 10 
pounds.”2 Times have changed. As Professor Ellsberg goes to trial on 
charges arising out of the theft and publication of the Pentagon Papers, 
few people would seriously defend the first amendment constitutionality 
of the North Carolina statute, although many might deny Professor 
Ellsberg that amendment’s protection for his alleged acts. Exactly how 
far freedom of press and speech extends is a matter of constantly 
evolving law.

If the extent of freedom is constantly evolving, so also is the nature 
of the media through which it is exercised. Marshall McLuhan has 
called attention to the differences between the printed word and more 
recent forms of communication through such statements as: “The 
medium is the message”3 and “[Education should be] civil defense 
against media fall-out.”4 It is one of McLuhan’s theses that radio and 
television today directly and substantially affect society as well as the 
individual.

But—plus ca change, plus c’est la meme chose—the more things 
change, the more they remain the same. The same tension that has 
always existed between freedom of expression and other goals of society 
and government continues to exist today. Three recent examples of 
increasingly severe pressure exerted on the press will serve to demon
strate this perennial conflict.

In late 1969, the Vice President of the United States delivered a 
speech in Des Moines highly critical of the news coverage of tele
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vision broadcasting. Mr. Agnew expressed the opinion that an indirect 
censorship, effected by a special group of network personnel, was 
exercised in the selection, editing, and interpretation of broadcast 
news. “We can not measure this power and influence [exercised by the 
networks' by the traditional democratic standards,” the Vice President 
concluded.5

5 New Yorker, Dec. 6, 1969, at 52.
6 117 Cong. Rec. H6639-70 (daily ed. July 13, 1971) (H.R. Res. 534, 92d Cong., 1st 

Sess. (1971) recommitted to the House Comm, on Interstate and Foreign Commerce).,
7 New York Times Co. v. United States, 403 U.S. 713 (1971).

A potentially more coercive governmental attack on the broadcast
ing media occurred in the spring of 1971, when Congressman Harley 
Staggers, chairman of the Special Investigations Subcommittee of the 
I louse Commerce Committee, subpoenaed the Columbia Broadcasting 
System. CBS declined to surrender the films, notes, and tapes used in 
producing its controversial documentary “The Selling of the Pentagon,” 
and ultimately was relieved of the obligation to do so by the House’s 
refusal to vote a citation for contempt of Congress.6 But the potential 
for coercion was present.

In June, 1971, an historic confrontation played out before the Su
preme Court occurred between the executive branch of the Govern
ment and the newspaper industry. The New York Times had begun to 
publish the aforementioned Pentagon Papers; in a suit to enjoin future 
publication—an action for prior restraint—on grounds of national se
curin', the Supreme Court declined to permit Government suppression 
of the articles.7 But the per curiam opinion was a short one, limited 
to the facts before the Court, and it remains to be seen what the justices 
will do under slightly different circumstances. The consequences of 
restraints upon newspapers are obviously of the highest import.

In light of these attitudes toward free expression, it is possible to 
demonstrate that the first amendment, as understood today, is radically 
different from what it was envisioned to be at its inception. Changing 
interpretations, the changing nature of media expression, and the un
changing conflict between the goal of free expression and other societal 
and governmental aims, some legitimate and some not, have all com
bined to create difficulties in the application of the amendment to present 
day circumstances and purposes. To understand these difficulties with 
respect to the amendment’s free press and free speech clause, it is 
essential to appreciate the context of its enactment in 1791. This ap
proach permits the differentiation between free press concepts based 
on the original constitutional enactment and concepts that are later 
evolutions. Understanding this difference is an important factor in 
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guiding research into the legal intent underlying a given concept, which 
in turn often controls the application of that concept.

The free press clause, in 1791, was narrow in two respects. First, it 
prohibited only limited forms of interference with free expression. 
Strictly construed, it was designed to eliminate the threat of federal 
censorship, specifically censorship by means of licensing printed ma
terials before they could be published.8 Only these prior restraints were 
prohibited. A publisher continued to be liable for statements against the 
Government upon publication of such statement9 even though the 
Government was not allowed to prevent publication. A second narrow
ing factor was the technology of the times, which confined any con
cept of press to a narrow range of media: oral speech, newspapers, 
pamphlets, and books.

8 Corwin, Freedom of Speech and Press Under the First Amendment: A Resume, 
30 Yale L.J. 48 (1920). The intent of the drafters of the Constitution was to eliminate 
prior restraint of speech. They meant no absolute bar to subsequent punishment for 
certain types of speech against the Government.

9 See Near v. Minnesota ex rel. Olson, 283 U.S. 697, 715 (1931); A. Hanson, Libel 
and Related Torts 18-19 (1969). Blackstone noted that citizens were subject to the 
law if they abused the right of free speech and press. 4 W. Blackstone, Commen
taries *151-52; see Corwin, supra note 8, at 48. But, as the federal government had 
no common law as such, any subsequent punishment of a libel against the Government 
had to be authorized by statute. United States v. Hudson, 11 U.S. (7 Cranch) 32 
(1812). The states were free to act on their own. See generally T. Cooley, Con
stitutional Law 347-48 (4th ed. A. Bruce 1951).

10 Though the drafters of the Bill of Rights valued discussion of public conduct 
'as a safeguard for democratic government, there was no universal commitment to 
the notion that truth was an absolute defense to a suit involving publication concerning 
official conduct. 2 J. Story, Commentaries on the Constitution of the United 
States 674 (1858). The modern standard which requires a showing of untruthfulness 
and actual malice on the part of the publisher was unheard of. See New York Times 
Co. v. Sullivan, 376 U.S. 254 (1964).

Beginning with the framework of intended prohibitions, one can 
find no evidence that those who drafted the first amendment thought 
in terms similar to those which are often so familiar and widely accepted 
today. The thrust was different. No one articulated a need for allowing 
a completely untrammeled flow of ideas for the development of an in
formed electorate. Nor was free discussion of political ideas ever viewed 
during this period as productive in terms of making an elective official 
more responsive to his constituents.10 Thomas Jefferson, perhaps the 
most influential liberal thinker of his day, was typical in his lack of 
concern for a broadly conceived federal right to freedom of the press. 
He saw the first amendment as significant only in as much as it guaran
teed the retention of the right of controlling the press to the states. A 
good example of Jefferson’s position was his desire to prosecute news
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papers that were critical of his presidency. “It would have a wholesome 
effect in restoring the integrity of the press,” he said.11 Interestingly, he 
told the Governor of Pennsylvania that it was that gentleman’s respon
sibility, as state governor, to prosecute.

n President Jefferson adhered to the states’ rights argument in that he felt states 
retained greater power than the federal government to regulate the press. See Hearings 
on Freedom of the Press Before the Subconnn. on Constitutional Rights of the 
Senate Comm. on the Judiciary, 92d Cong. 1st Sess., — (1971) (statement of Professor 
L. Levy).

12See Cahn, The Firstness of the First Amendment, 65 Yale L.J. 464-68 (1956).
13 Ihe Federalist No. 84 (A. Hamilton). Hamilton maintained that there was 

danger in adding unneeded passages to the Constitution as they could be both mis
leading and confusing. Id.

14 Massachusetts, Maine, Vermont, New Hampshire, North Carolina, Virginia, and 
Pennsylvania had bills of rights including free speech and press provisions. See Docu
ments of American History 103-04, 107-09 (H. Commager ed. 1934). The Virginia 
Bill of Rights of 1776 stated that “freedom of the press is one of the great bulwarks 
of liberty, and can never be restrained but by despotick (sic) governments . . . .” Id. 
at 104. Article XVI of the Massachusetts Bill of Rights of 1780 expressed similar 
sentiments and other states used variations of this theme to establish the free speech 
and press principle. Id. at 109.

15 For examples of various types of free speech clauses, see Legislative Drafting 
Research Fund of Columbia University, Index Digest of State Constitutions 484-86 
(2d ed. 1959).

16See E. Dumbauld, The Bill of Rights 33 (1957).
17 See Long, Freedom of the Press, 5 Va. L. Rev. 225, 232-34 (1918). The rationaliza

tion of licensing in England rested on the grounds of preservation of law and order.’ 
In reality’, the licensors’ objective was the suppression of all documents critical of 
either the Government or its monarch. Hearings on Freedom of the Press, supra note 
11, at (opening remarks of Senator Ervin). See generally E. Hudon, Freedom 
of Speech and Press in America 16-17 (1963).

18 Though the Licensing Act was allowed to elapse in 1694 in England, the colonial 
settlers felt its effects for a longer period. In Massachusetts, for example, a license 

Ihe Constitutional Convention, four years prior to enactment of the 
Bill of Rights, had witnessed heated debates over the issue of whether 
the Constitution should explicitly limit federal powers in the area of 
free speech and press.12 Alexander Hamilton concluded that since the 
federal government had no express or implied powers in this area, it 
would be unnecessary to include a prohibition.13 Supporters of this 
view argued that seven states already had a bill of rights with free 
speech and press provisions;14 because this was so clearly a state matter, 
no federal guidelines, it was believed, were needed.15

Nevertheless, a ground swell among the populace began demanding 
specific limitations on federal power to interfere with free expression.16 
I'his movement grew in part out of an awareness that England, in 1643, 
had enacted a Licensing Act which required all publications to obtain 
prior approval by the Secretary of State.17 The new demands reflected 
recent experiences with the English Parliament18 as well as a desire 
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that freedom of speech and press be a clearly stated reality. The Jeffer
sonian Republicans eventually advocated adoption of the first amend
ment,19 predicating their arguments on the fact that six states either 
had no constitution or had no counterpart to the Bill of Rights.20 The 
demand for some overall federal safeguard became, finally, irresistable.21

was a prerequisite to publication for an additional 24 years. E. Hudon, supra note 17, 
at 16-17. The trial of John Peter Zenger is an excellent example of attempted par
liamentary suppression. The Trial of John Peter Zenger, 17 How. St. Tr. 675 (N.Y. 
1735). See generally V. Buranelli, The Trial of Peter Zenger (1957); Freedom of 
the Press Vindicated, Harpers Monthly Magazine, July 1878, at 296. Andrew Hamilton 
argued the case and pleaded to the jury that they base their decision both on the 
facts and the questions of law involved, so that harassment against the printing of 
the truth could be curtailed. Zenger, to the chagrin of the colonial court, was ac
quitted. The Trial of John Peter Zenger, 17 How. St. Tr. 675 (N.Y. 1735).

19 S.G. Brown, The First Republicans 23-28 (1954).
29 New York, New Jersey, South Carolina, and Georgia had no bill of rights in 

their state constitutions. Connecticut and Rhode Island had no state constitutions. 
See E. Dumbauld, supra note 16, at 3.

21 See 2 K. Rowland, The Life of George Mason 386-87 (1892).
22 Hearings on Freedom of the Press, supra note 11, at — (statement of Professor 

L. Levy).
23 See Anastaplo, Freedotn of Speech and the First Amendment, 42 U. Det. L.J. 55, 

61 (1964).
24 See C. Bower, Miracle at Philadelphia 244 (1966).
25 U.S. Const, amend I.
26 Contemporary sources portray the town hall as the most debate-oriented location 

within the cities. Gatherings held in the hall became the forum where ideas were 
discussed and argued. See generally 1 L. Baldwin, The Stream of American History 
130 (1952); G. Howard, Preliminaries of the Revolution (A. Hart ed. 1905).

James Madison eventually wrote the critical segment of the Bill of 
Rights dealing with freedom of press and speech. He deviated slightly 
from the terms of the mandate of the Virginia Ratifying Convention, 
which had charged him with prohibiting interference in free expression 
“by any authority of the United States,” and instead provided for a 
restraint on Congress alone.22 This omission allowed the federal judici
ary to infringe upon expression by contempt charges and the executive 
branch to thwart free expression in the armed forces by means of an 
executive order.23 More significantly, this narrow provision left state 
governments with the authority to limit free speech and press through 
legislation. In 1789 the Madison amendment was accepted by the first 
session of Congress,24 the pertinent section reading, “Congress shall 
make no law . . . abridging the freedom of speech or of the press.”25

As noted previously, the first amendment was also limited by the 
degree of technological progress at the time of its enactment. In light 
of the vast network of modern media, it is interesting to observe, for 
example, that audiences in 1791 were often limited by the range of a 
speaker’s voice at a town meeting.26 Newspapers in this post-Rcvolu- 
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tionary War period took the form of broadside publications, limited by 
their brevity and flimsy composition. Their contents consisted of a few 
insignificant advertisements, some letters to the editor, and oftentimes 
reprints of articles imported from England.27 Day to day news was 
restricted, before the early 1800’s, by technological restrictions on rapid 
communication. For example, the Treaty of Paris concluding the 
American Revolution, was signed on September 3, 1783, but was not 
reported in Boston newspapers until a month and a half after.28 The 
most important use of newspapers by community leaders of the period 
was the publication, under assumed names, of debates in the form of 
“letters to the editor.”29

21 See, e.g., Connecticut Courant, July 11-28, 1772; id., Sept. 8-15, 1775; Maryland 
Gazette, Mar. 7, 1771; id., May 30, 1771.

28 See W. Chenery, Freedom of the Press 143 (1935). The substantive articles 
printed in the newspapers were usually gleaned from personal letters and official gov
ernmental reports. Id. at 144.
«Id.
30 S. Kobre, Foundations of American Journalism 77 (1958). Almost every news

paper served as a channel for public debate.
81 See VV. Hockings, Freedom of the Press 13 (1947).
32 F. Mott, American Journalism 47 (1962). The printer-publisher was in a good 

position to communicate the fact that he held merchandise of various kinds for sale 
to the local residents, and he used the position to his advantage. Id.

33 E. Emery, The Press and America 68 (1962). The majority of editors envisioned 
their jobs as providing opportunities to express in print their partisan views on con
troversial issues, in addition to engaging in strictly money-making ventures.

34 See W. Chenery, supra note 28, at 143-45; F. Mott, supra note 32, at 113-14.

In contrast to what seems to be occurring today, newspapers flour
ished in colonial America. Their numbers grew from 12 in 1740 to 48 
in 1795; cities such as Boston had as many as eight papers.30 News
paper editors, for a variety of reasons, were often the self-appointed 
trend setters of the day,31 making use of their ability to clearly state 
and circulate a position. One of the most important factors in their 
induence was the overall role in the community of most editors. 
Thought of chiefly as entrepreneurs, they handled other affairs besides 
their papers—printing pamphlets, publishing books, serving as post
masters and magistrates, or acting as agents for a local lottery.32 Compe
tition for sponsors was virtually nonexistent,33 a fact which would indi
cate the absence of a need at that time to address the vast legal issue 
of advertising.

Following the termination of the Revolutionary War, individual 
newspapers began to serve as semi-official vehicles through which a 
political party cither presented its views or castigated opponents.34 In 
many instances, the castigation became more important than the eluci
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dation,35 and, in fact, George Washington declared that one of the 
factors in his decision not to seek a third term as President was the 
“scurrilous abuse” he received from opposition party newspapers.36 
Pamphlets, even more than newspapers, were structured to present 
partisan views,37 38 as illustrated by the fact that few pamphlets were sold; 
publishers were more concerned with wide dissemination than profit.33

35“[M]ost of the newspapers established in the United States after the adoption 
of the Constitution were partisan sheets devoted to savage attacks on party opponents." 
W. Hockings, supra note 31, at 12 (remarks of Professor C. Beard).

36 Id. The revolutionary era saw the newspaper develop into a powerful stimulant 
for political and social change. See S. Kobre, The Development of the Colonial 
Newspaper 168 (1944).

37 The pamphlet was the chief method of promulgating partisan political ideas. The 
established newspapers, though free of required licensing, nevertheless feared the 
power of the Crown to close them for seditious statements. Their boldness grew, 
however, as the Revolution approached, and the newspapers became a free forum 
for the discussion of politics. J. Tebbel, Compact History of the American News
paper 35 (1963).

38 See generally A. Schlesinger, Prelude to Independence 44-45 (1957). The impact 
of the pamphlet on the Revolution should not be underestimated. Id. at 44 n.68.

39 Act of July 14, 1798, ch. 74, 1 Stat. 596; see E. Hudon, supra note 17, at 44.
40 See A. Meiklejohn, Political Freedom 14-19 (1948).
41 S. Kobre, supra note 36, at 172.
42Scc 8 Annals of Cong. 2107-11, 2139-44, 2152-56 (1798) [1797-99] (remarks of 

Congressmen Gallatin, Nicholas, and Livingston).

With increasing political interest in domestic issues, it was not long 
before questions began to arise regarding the depth and meaning of the 
first amendment. This process began with the passage of the Sedition 
Act,39 less than 10 years after adoption of the Bill of Rights. By making 
false, scandalous, and malicious statements against the Government a 
crime, the Act prompted statesmen to question openly how a govern
ment of the people could find a part of its whole to be seditious.40 The 
rising commercial and professional classes took advantage of this new 
issue; because it furthered their own economic and political ends, they 
openly advocated less restrained expression.41 The Republicans, as the 
party out of power, also brought a vested interest to the fight for free 
press, for only through open dissemination of their ideas and criticisms 
could they hope successfully to oppose the Federalist government. Re
publican leaders viewed the Sedition Act as a ploy by the party in 
power to perpetuate itself, a gross violation of freedoms guaranteed hv 
the first amendment and the democratic ideal itself.42

The Federalists retorted by advocating the Act’s legality and prac
ticality. As a practical matter, they wanted to restrain Republicans 
from using the press to align America with France in the imminent 
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Franco-English conflict.43 In a more academic vein, Hamilton’s party 
viewed the first amendment within a narrow and limited focus, along 
the lines of Sir William Blackstone’s position. Blackstone felt that al
though freedom of the press was essential to the nature of a free state,44 
the freedom consisted of permitting no previous restraint upon publish
ing, not in freeing from punishment the publication of improper, mis
chievous or illegal materials.45 Hamilton and his political colleagues 
strongly believed in the existence of a common law crime of libel against 
the federal government;46 they believed that even with the first amend
ment. malicious criticism of the Government could be prosecuted in 
federal courts.

43 See E. Hudon, supra note 17, at 45. See also C. Beard, American Government 
and Politics 54 (10th ed. 1963).

44 4 W. Blackstone, Commentaries *151-54.
45 See E. Hudon, supra note 17, at 45-46.
46 T. Emerson, Toward a General Theory of the First Amendment 98-101 (1967); 

E. Hudon, supra note 17, at 46-47.
47 Indictments were delivered against individuals who printed tracts such as:

The reign of Mr. Adams has been one continued tempest of malignant 
passions. As president, he has never opened his lips, or lifted his pen 
without threatening and scolding; the grand object of his administration 
has been to exasperate the rage of contending parties, to calumniate and 
destroy every man who differs from his opinion.

United States v. Callender, 25 F. Cas. 239 (No. 14,709) (C.C.D. Va. 1800). See also 
United States v. Haswell, 26 F. Cas. 218 (No. 15,324) (C.C.D. Vt. 1800); United States 
v. Cooper, 25 F. Cas. 631 (No. 14,865) (C.C.D. Pa. 1800); Lyons Case, 15 F. Cas. 
1183 (No. 8646) (C.C.D. Vt. 1798).

4” The Virginia and Kentucky state legislatures passed resolutions in 1798 and 
1’99 respectively, denouncing the Sedition Act as an unauthorized expansion of 
federal power. Virginia maintained that it had surrendered only a limited portion of 
its sovereign powers to the federal government by signing the Constitution. The 
resolution declared that when the federal government overstepped its powers, the 
state could intervene and declare which rights were reserved to itself. As the federal 
government could make no law abridging liberty of speech and the press, the Sedition 
Act was unauthorized, and the state could, therefore, declare it unconstitutional. The 
Kentucky Resolution was similar, adding in the main the idea that the states and 
federal government were parties to a compact and as such each retained powers to 
judge infractions of the agreement. See A. Putney, United States Constitutional 
History and Law 137-38 (1908). See also 4 J. Elliot, The Debates in the Several 
State Contentions on the Adoption of the Federal Constitution 528, 540-41 (2d ed. 
1861).

Fear growing out of passage of the Sedition Act47 led Virginia, under 
the guidance of Madison, and Kentucky, with the support of Jefferson, 
: • pass resolutions declaring the Act a usurpation of power by the fed
eral government.48 An outgrowth of these grass root expressions was 
a broadening notion that rights inherent in the states belonged securely 
to the people, not to the federal government. George Washington felt 
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the Act exceeded the power of Government, and he expressed these 
beliefs in letters to members of the cabinet in power.49

49 See J. Tebbel, supra note 37, at 67.
50 Upon Jefferson’s ascent to the presidency, the Act expired. He commuted all 

sentences and repaid all fines levied thereunder. W. Douglas, The Right of the 
People 161-62 (1958).

51 2 J. Story, supra note 10, at 674. Story indicated that, although the outcry against 
the Sedition Act was substantial, it nevertheless survived court tests and was believed 
to be constitutional by noted legal scholars of the era. Id. at 676. The distinguishing 
factor of constitutional importance for those supporting the Act was that it made 
truth of the assertion a defense, thereby modifying Blackstone’s concept of criminal 
libel.

52 Sec id. at 674.

The Sedition Act, which was never reviewed by the Supreme Court,50 
must be perceived as a door to the future, since it created the initial 
breach for what eventually would become a persistent flow of chal
lenges to the meaning of the first amendment. With governmental re
strictions thrust upon them, Americans responded by holding out free
dom of press and speech as a broad concept. From the Sedition Act 
experience came a realization that people had a right to discuss any 
subject, and to make their conclusions known to those in power. A new 
premise for the first amendment—later summarized by Joseph Story to 
be that every man’s right to speak, write, and print his opinions upon 
any subject, tempered only by laws against injury to another person’s 
rights, person, property or reputation—began to be accepted as the 
heart of the first amendment’s free expression clause.51 A few states 
passed resolutions which expressed this viewpoint in positive form.52 
For the first time there were signs of a theoretical foundation designed 
to insure a responsible government by requiring elected officials to listen 
closely to their constituents. An atmosphere of free exchange of ideas 
and arguments could now become a realistic goal.

THE EVOLVING LEGAL CONCEPT OF FREE EXPRESSION

To all but the most casual observer it is obvious that, in first amend
ment cases, courts have tended to change their rationales more slowly 
than their conduct. The result of this tendency is a continuing vitality 
of traditional first amendment rhetoric, while practical application of 
free press and free speech has developed into a newer concept—freedom 
of expression. This development is understandable; courts do not apply 
constitutional guarantes in a static world. If first amendment protections 
were limited to printed media—the press comprehended by the tech
nology of 1791—a substantial portion of today’s communications would 
be constitutionally unprotected.
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Spurred by the phenomenal growth of radio and television, the over
all role of mass communications has become increasingly important to 
our societv.53 In an attempt to protect the spirit of the first amend
ment, courts have extended concepts of the “press” to a number of 
modern media. The Supreme Court itself brought radio,54 television,55 
and motion pictures56 within the purview of the first amendment.57

63 Business Executives’ Move for Vietnam Peace v. FCC, — U.S. App. D.C. —, 
—, 450 F.2d 642, 653 (1971). A 1968 survey found radio sets in 99 percent of the 
American households surveyed. National Ass’n of Broadcasters, Radio Today 18 
'19’0). The same survey found that 77 percent of those questioned heard at least 
one radio newscast daily. Id. at 35. Radio reaches an estimated 76.8 percent of the 
people 12 years old or over daily and 93.3 percent of the same group at least weekly. 
National Ass’n of Broadcasters, Dimensions of Radio, 1970, at 18 (1970). In 1970 
the yearly average home television viewing time was estimated to be almost six 
ho > : er day. National Ass’n of Broadcasters, Dimensions of Television, 1971, at 
12 (1971).

54 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-90 (1969); United States v. 
Paramount Pictures, 334 U.S. 131, 166 (1948); National Broadcasting Co. v. United 
Stares, 319 U.S. 190, 226-27 (1943). In Red Lion, the Supreme Court dealt with the 
firt amendment issues involved in a chaUenge to FCC regulations promulgated under 
the fairness doctrine as applied to “broadcasting.” 395 U.S. at 386-90. Writing for 
the Court, Justice White stated: “It would exceed our competence to hold that the 
Commission is unauthorized by the [Communications Act of 1934] to employ a similar 
device [requiring reply time] where personal attacks or political editorials are broad
cast by a radio or television station.” M. at 385.

55 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-90 (1969).
66 United States v. Paramount Pictures, 334 U.S. 131, 166 (1948). Justice Douglas’ 

majority opinion asserted: “We have no doubt that moving pictures, like newspapers 
and radio, are included in the press whose freedom is guaranteed by the First Amend
ment.” Id.

57 The constraints of the first amendment now bind the states as well as the federal 
government. Gitlow v. New York, 268 U.S. 652, 666 (1925). However, the first 
and fourteenth amendments do not apply to private individuals. In order to impose 
the constraints of the first amendment through the fourteenth amendment, “state 
action” must be found. See Hodges v. United States, 203 U.S. 1, 14 (1906); United 
States v. Cruikshank, 92 U.S. 542, 554-55 (1875).

5S One commentator has stated that the question of when first amendment pro
tections apply should be based on the distinction between expression, which is con- 
stitutionallv protected, and action, which is not protected. T. Emerson, supra note 46, 
at 60-61. Justice Black stated the same test in terms of content versus conduct. Tinker 
v. Des Moines Independent Community School Dist., 393 U.S. 503, 517 (1969) (Black, J., 
dissenting); Cox v. Louisiana, 379 U.S. 536, 577 (1964) (Black, J., dissenting).

At first impression, this application may seem strained. Modern media, 
especially television, are a hybrid. They are neither pure speech nor 
strictly press; rather they possess an amalgam of speech and press at
tributes. Therefore a concept of “freedom of expression,”58 especially 
as a tool with which to resist governmental interference, is most ap- 
pr priate when applied to modern media.
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Old Theories Justifying New First Amendment Applications.
The courts have applied the concept of freedom of expression to both 
traditional and modern media, but in doing so have continued to relv 
on one or more of several theories historically advanced to explain the 
first amendment: 1) that there is a “marketplace of ideas” from which 
truth will emerge if all facts and viewpoints are allowed to compete 
for acceptance; 2) that the citizen must be kept fully informed for him 
most effectively to hold the reins of government;59 3) that freedom of 
expression allows personal fulfillment necessary for a healthy society. 
Courts which justify their holdings in these terms focus on the role of 
media in the relationship between citizens and government.

59 Alexander Meiklejohn has expressed the same idea: “The welfare of the com
munity requires that those who decide issues shall understand them.” A. Meiklejohn, 
Free Speech and Its Relation to Self-Government 25 (1948).

69 See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 377, 392 (1969); New 
York Times Co. v. Sullivan, 376 U.S. 254, 269 (1964); Associated Press v. United 
States, 326 U.S. 1, 20 (1945).

61 While the marketplace theory carries the image of a single forum for ideas, in 
reality the marketplace is many forums. A distinction must be made between a 
guarantee of the opportunity to be heard in a forum and a guarantee that there will 
be multiple forums for expression. The former is the primary objective of the first 
amendment. Barron, An Emerging First Amendment Right of Access to the Media?, 
37 Geo. Wash. L. Rev. 487, 498 (1969).

62Se<?, e.g., New York Times Co. v. United States, 403 U.S. 713, 717 (1971) (Black, J. 
concurring); New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964); Associated 
Press v. United States, 326 U.S. 1, 20 (1945). The role of the press as a watchdog 
and informer on government inevitably creates friction between government and 
the press. The search for news of government action has taken on many of the 
aspects of an adversary contest with its own set of rules. See notes 181-241 infra and 
accompanying text.

63 See United States v. Dennis, 183 F.2d 201, 207 (2d Cir. 1950), affd, 341 U.S. 494 
(1951). Judge Learned Hand stated that the airing of dissident views “may convince 

One aspect of the media’s role is its importance in the marketplace 
of ideas.60 Media provide forums in this marketplace through which 
individuals and groups may express their opinions.61 Direct involvement 
of citizens in government is implicit in the marketplace theory. In a 
nation of any significant size, however, few citizens are able to play a 
major role. Where only a few citizens can actually participate in govern
ing the state, free press serves as a watchdog over government, by meet
ing the need of citizens to know both of governmental actions and of 
events which affect the Government and themselves.62

This communication is potentially a two way street. Not only may 
people learn about government actions in order to control them, but by 
monitoring the contents of the media, the government will be able to 
gauge public sentiment.63 Since a democratic government is controlled 
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by the vote, those who govern must be at least somewhat sensitive to 
the wishes of the electorate. Although control by the representative 
process is indirect and imperfect, a free press helps bring about the 
political and social changes desired by the citizens.

A new theory justifying freedom of expression is evolving as an 
offshoot of the marketplace concept—freedom of expression serving as 
a safety valve for minority groups within American society.64 Tra
ditionally, freedom of expression has been viewed as a means through 
which the individual may achieve self-fulfillment (and through which 
governmental interference with expression may be resisted),65 but the 
safety valve concept goes beyond individual fulfillment.

the officials themselves, and in any event it may rouse up a body of contrary opinion 
to which they will yield, or which will displace them.” Id.

64 While this justification for freedom of expression is primarily a sociological one, 
it is beginning to gain legal recognition. New York Times Co. v. Sullivan, 376 U.S. 
254, 301 (1964) (Goldberg, J., concurring); Commission on Freedom of the Press, 
A Free and Responsible Press 113 (1947); Anawalt, Radio, Television, and the Com
munity, 11 Santa Clara Law. 229, 242-43 (1971); Barron, Access to the Press—A New 
First Amendment Right, 80 Harv. L. Rev. 1641, 1650 (1967).

65 T. Emerson, supra note 46, at 4-7.
66 However, FCC Commissioner Johnson has summarized the current situation:

There are only a limited number of ways in which a person can obtain 
access to the mass media of communication: (i) buy a radio or television 
station; (ii) buy commercial space for promotion of goods and services; 
(iii) develop a situation worthy of news coverage (e.g., demonstrations, 
street marches, etc.); (iv) obtain the sympathy of an editorial staff 
member who will present one’s views by “proxy;” (v) obtain rebuttal 
time under the fairness, personal attack, or equal time doctrines; or (vi) 
purchase time for non-commercial speech. Yet in every case, access to the 
most important media of communication our century has seen is severely 
limited.

Business Executives’ Move for Vietnam Peace, 25 F.C.C.2d 242, 263 (1970) (Johnson, 
dissenting). See also Anawalt, supra note 64, at 242-43.

67 Commission on Freedom of the Press, supra note 64, at 113.

Democratic government embodies majority rule, but not at the ex
pense of the rights of minorities not in control. Through the press, less 
powerful members of society may inject their opinions into the system.66 
If minority groups are denied this opportunity for expression, pressure 
can build, only to be vented through action. By allowing the release 
of this pressure through the media, social conflict may be removed from 
the action level and put on an intellectual basis.67

Operational Tests and the Expansion of Protection. While
justifying freedom of expression by one or more of these rationales, 
rhe courts have developed a number of operational tests to deal with 
first amendment issues. The tests which are used—the clear and present 
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danger test,68 the redeeming social value test,69 and the ad hoc balancing 
test70—all involve a balancing of competing interests. Whether the in
terest balanced with that of the complaining individual is called a 
legitimate state interest, a constitutional right, the right to public peace, 
or a social interest, the procedure involved is a comparison and weigh
ing. Even absolutist interpretations of the first amendment,71 which 
seemingly abjure any balancing of interests, do not insist that freedom 
of speech or freedom of the press may not be limited under anv 
circumstances.72

68 Justice Holmes originally stated this test as follows: “The question in every case 
is whether the words used are of such a nature as to create a clear and present danger 
that will bring about the substantive evils that Congress has a right to prevent. It 
is a question of proximity and degree.” Schenck v. United States, 249 U.S. 47, 52 
(1919). Since Schenck, the test has been modified to “whether the gravity of the 
‘evil,’ discounted by its improbability, justifies such invasion of free speech as is 
necessary to avoid the danger.” Dennis v. United States, 183 F.2d 201, 212 (2d Cir. 
1950), aff’d, 341 U.S. 494, 510 (1951). See also Brandenburg v. Ohio, 395 U.S. 444. 
448 (1969). Valid social objectives must be balanced with the interest in free expres
sion.

The test was used primarily in cases of subversion and criminal contempt for pub
lishing material critical of courts and judges. Recently this test has been used in 
cases involving groups seeking to display paid editorial advertisements and to distribute 
leaflets in transit facilities. Kissinger v. New York City Transit Authority, 274 F. 
Supp. 438, 442 (S.D.N.Y. 1967); Wirta v. Alameda-Contra Costa Transit Dist., 68 
Cal. 2d 51, 60, 434 P.2d 982, 988, 64 Cal. Rptr. 430, 436 (1967).

69 This test examines the content of communications. Only communications which 
have some slight degree of “redeeming social importance” are exempt from state 
regulation under the first amendment. The test is frequently applied in obscenity 
cases. See Roth v. United States, 354 U.S. 476, 484 85 (1957); Brennan, The Supreme 
Court and the Meiklejohn Interpretation of the First Amendment, 79 Harv. L. Rev. 1, 
5-8 (1965).

70 The court must balance “the individual and social interest in freedom of ex
pression against the social interest sought by the regulation which restricts expression.” 
T. Emerson, supra note 46, at 53-54; see Barenblatt v. United States, 360 U.S. 109, 
126 (1959); Dennis v. United States, 341 U.S. 494, 524-25 (1951) (Frankfurter, J., 
concurring); American Communications Ass’n v. Douds, 339 U.S. 382, 394-400 (1950).

71 An extreme statement of the absolutist position is that all communication is pro
tected from any government intervention that abridges freedom of speech in any 
way. This view of the first amendment, however, has never been adopted. See 
T. Emerson, supra note 46, at 56-58. For applications of this test, sec New York 
Times Co. v. United States, 403 U.S. 713, 720 (1971) (Douglas, J., concurring); New 
York Times Co. v. Sullivan, 376 U.S. 254, 293 (1964) (Black, J., concurring).

72 Even Justice Black, a strong proponent of the absolutist interpretation of the 
first amendment, admitted of some balancing: “A state statute . . . regulating con
duct-patrolling and marching—as distinguished from speech, would in my judg
ment be constitutional, subject only to the condition that if such law had the 
effect of indirectly impinging on freedom of speech, press or religion, it would be 
unconstitutional if under the circumstances it appeared that the State’s interest in 
suppressing the conduct was not sufficient to outweigh the individual’s interest in 
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This balancing of interests and the resulting evolution of these first 
amendment tests have carried freedom of expression far beyond the 
scope intended in the first amendment. The amendment is negatively 
phrased, proscribing congressional abridgement of protected freedoms. 
Yet the first amendment has been expanded to cover media not en
visioned by the framers of the Bill of Rights. Furthermore, through 
the fourteenth amendment, the states have been subjected to its re
strictions.73 The scope of the first amendment has also grown beyond 
a mere prohibition of legislative abridgment of freedom of expression. 
The courts have extended constitutional protection where the press is 
onlv indirectly controlled through the “chilling effect”74 of govern
mental action. State action which may discourage publication, although 
not constituting an outright ban, is impermissible. Thus if a tax is im
posed so as potentially to discourage the widespread circulation of a 
newspaper,75 or if a state commission coerces distributors into not 
carrying books which the commission deems obscene,76 the first amend
ment may be raised as a bar to such action.

enga^ing in conduct closely involving his first amendment freedoms.” Cox v. 
Louisiana. 379 US. 536, 577 (1964) (Black, J., dissenting).

A’exander Meiklejohn characterized the constitutional prohibition against con
gressional infringement as based on a two-fold political agreement: All authority to 
control belongs to the people, but the people are subject to their own laws. He 
contended that government has a right and a duty to prevent such evils as libel 
and slander. The first amendment does not forbid abridging speech; it prohibits 
abridging freedom of speech. A. Meiklejohn, supra note 59, at 15-19. See also 
Brennan, supra note 69, at 5.

73 Gitlow v. New York, 268 U.S. 652, 666 (1925); see note 57 supra.
74 The term chilling effect apparently was coined in Dombrowski v. Pfister, wherein 

a Loui iana subversion stature was attacked as being unduly vague and overbroad in 
violation of the first and fourteenth amendments. 380 U.S. 479 (1965). However, 
the concept has historical roots and applications which are much broader than its use 
in Dombrowski. See id. at 486-89.

75 Grosjean v. American Press Co., 297 U.S. 233 (1936).
76 Bantam Books, Inc. v. Sullivan, 372 U.S. 58 (1963). The Court there stated 

that the first and fourteenth amendments did not protect obscenity but did require 
procedural safeguards against the suppression of nonobscene material. Id. at 70. In 
the B.v t.v:■ ca<e, letters had been sent to distributors stating that the material involved 
had been found obscene and reminding the distributor of potential prosecution for 
selling obscene material. The use of these letters was distinguished from a licensing 
scheme such as that upheld in Times Film Corp. v. Chicago, 365 U.S. 43 (1961). But 
see 365 U.S. at 74-75 (Warren, C.J., dissenting).

Striking a Proper Balance. Given the complexities of the bal
ancing required in a dynamic application of freedom of expression, a 
simplistic view of the interests to be weighed is inadequate. At least 
five distinct interests can be identified with respect to freedom of ex
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pression: 1) the consumer’s interest in receiving ideas,77 or in not receiv
ing them,78 as he chooses; 2) the transmitter’s interest in using his 
medium as a means of self-expression and in protecting a limited prop
erty interest;79 3) groups’ interest in access to the media for publicizing 
their opinions;80 4) government’s interest in keeping certain tvpes of 
information out of the press,81 in getting its viewpoint to the people, 
and in maintaining the rights of all citizens; and 5) society’s interest in 
having the media perform their educational and watchdog functions.

77 Stanley v. Georgia, 394 U.S. 557, 564 (1969); Lamont v. Postmaster Gen., 381 
U.S. 301, 307-08 (1965) (Brennan, J., concurring); Martin v. City of Struthers, 319 
U.S. 141, 143 (1943).

78 Commission on Freedom of the Press, supra note 64, at 111.
79 Business Executives’ Move for Vietnam Peace v. FCC, — U.S. App. D.C. —,

450 F.2d 642, 663 (1971). Editorial style and content fall within this interest. In 
addition to the problems of restricted newspaper space, editors should have a right 
to set certain minimum standards of quality and style for their products. Clifton 
Daniel has criticised the right of access proposed by Jerome Barron on this basis. 
He contends that even if problems of limited space in a newspaper are solved, other 
problems remain. Is a group seeking space representative? Who decides whether 
a group is representative? Daniel maintains that unless some discretion is exercised 
by the editors, newspapers would become nothing more than “bulletin boards.” 
Daniel, Right of Access to Mass Media—Government Obligation to Enforce the First 
Amendment?, 48 Texas L. Rev. 783, 785-86 (1970).

80 Business Executives’ Move for Vietnam Peace, — U.S. App. D.C. —, —, 450 
F.2d 642, 655-56 (1971). The problem of access to mass communications was aptly 
summarized by the Commission on Freedom of the Press: “Anybody with nothing 
to say can say it by mass communications if he has a knowing press agent, or a con
siderable reputation, or an active pressure group behind him, whereas, even with 
such advantages, anybody with something to say has a hard time getting it said by 
mass communications if it runs counter to the ideas of the owners, editors, opposing 
press groups or popular prejudice.” Hutchins, Forevoard to Commission on Freedom 
of the Press, supra note 64, at viii. This leads to a noncontroversial content of the 
media. Barron, supra note 64, at 1646-47.

81 See notes 201-210, infra and accompanying text.
82 Sec, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-87 & n.15 (1969);

Joseph Burtsyn, Inc. v. Wilson, 343 U.S. 495, 503 (1952).

These five basic interests often conflict but each must be considered 
in any given situation. Any balancing of these interests must also be 
done in the light of the particular medium involved because each 
medium has its own characteristics, powers, problems, and potential for 
abuse. The fundamental principles may be the same for all media, but 
the result of a controversy may hinge on other factors.82 *

The complexities of this type of analysis are illustrated in the current 
disputes over the right of groups to publish paid editorial advertise
ments in the media. Clearly, groups attempting to sponsor an advertise
ment have an interest in seeing their ideas reach the public. The public, 
as a consumer of ideas, has an interest in being exposed to varying 
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opinions. But the government has an interest in maintaining the public 
peace and order. The potential disruption, real or imagined, resulting 
from an editorial advertisement must be balanced against government’s 
concurrent duty to protect the rights of all its citizens.

Since advertisements which have been at issue lately have dealt with 
controversial subjects of national importance—the Vietnam War83 and 
the textile imports issue84—the administrations involved, local and na
tional, have asserted an interest in maintaining the status quo (at least 
as far as their own tenure is concerned) and in avoiding potentially 
embarrassing situations with respect to local politics and foreign policy. 
Also, the transmitters or owners of the media involved, especially the 
press, have expressed fears of public disruption and of potential loss 
of other advertising revenue if they carry the submitted editorial adver
tisements.85

M See Kissinger v. New York City Transit Authority, 274 F. Supp. 438 (S.D.N.Y. 
1967); Wolin v. Port of New York Authority, 268 F. Supp. 855 (S.D.N.Y. 1967); 
Wirta v. Alamcda-Contra Costa Transit Dist., 68 Cal. 2d 51, 434 P.2d 982, 64 Cal. 
Rptr. 430 (1967); Hillside Community Church, Inc. v. City of Tacoma, 76 Wash. 2d 
63. 455 P.2d 350 (1969) (en banc).

See Chicago Joint Board Amalgamated Clothing Workers of America v. Chicago 
Tribune Co., 435 F.2d 470 (7th Cir. 1970), cert, denied, 402 U.S. 973 (1971).

85 See Wall Street Journal, June 22, 1971, at 13, col. 2.
86 Kissinger v. New York City Transit Authority, 274 F. Supp. 438 (S.D.N.Y. 1967).
87 Hillside Community Church, Inc. v. City of Tacoma, 76 Wash. 2d 63, 455 P.2d 

350 (1969) (en banc); see Wirta v. Alameda-Conti a Costa Transit Dist., 68 Cal. 2d 
51, 434 P.2d 982, 64 Cal. Rptr. 430 (1967).

88 Wolin v. Port of New York Authority, 268 F. Supp. 855 (S.D.N.Y. 1967).
89 Tanner v. Lloyd Corp., 308 F. Supp. 128 (D. Ore. 1970). In 1968 the Supreme 

Court upheld the right of a union to picket in a privately owned shopping center. 
Amalgamated Food Employees Union Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 
309 (1968). The Court found that the character of a shopping center parking lot was 
essentially public, and, therefore, the union activity was protected by the first amend
ment. Id. at 316-19, citing Marsh v. Alabama, 326 U.S. 501 (1946).

Balancing of Interests m Practice. A series of lower court cases
have found a right of access for paid editorial advertisements or a right 
of distributing editorial leaflets. However, the media involved give less 
public exposure than would a large circulation newspaper, and the 
interest on the losing side of the balance has not been protected under 
the first amendment. Generally, the right of access has been limited to 
displaying posters in subway stations, on subway cars,86 and on buses,87 
and to distributing leaflets in bus terminals88 and shopping malls.89 
Decisions allowing the right of access in these situations have been based 
on judicial findings of state action in the operation of these facilities.

It is significant that no such state action has yet been found in news
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paper operations.90 Part of the reason for this development is that both 
sides can claim first amendment rights. Most recently, in Chicago Joint 
Board Amalgamated Clothing Workers of America v. Chicago Tribune 
Ci?.91 the United States Court of Appeals for the Seventh Circuit found 
no state action sufficient to make the first amendment applicable in such 
a manner as to require a right of access.92 Because of the finding, the 
court did not proceed to an explicit balancing of first amendment in
terests; but in reaching its conclusion, the court probably did go through 
a subliminal balancing. If it were possible to reconstruct the court’s 
mental processes, the balance considered would seem to be too simplistic 
—a balance consisting of the interest of the publisher against that of the 
group desiring to place the advertisement.

90 But see Uhlman v. Sherman, 22 Ohio N.P. (n.s.) 225, 31 Ohio Dec. 54 (CP. 
Defiance County 1919) (advertising space cannot be arbitrarily denied because news
papers are so deeply involved with the public interest). State action has been found 
in the case of a campus newspaper published at a state university, but here the state 
ties are obvious. Lee v. Board of Regents of State Colleges, 306 F. Supp. 1097 (WD. 
Wis. 1969), afi'd, 441 F.2d 1257 (7th Cir. 1971).

91 435 F.2d 470 (7th Cir. 1970), cert, denied, 402 U.S. 973 (1971).
92 The appellant union argued that certain state tax exemptions enjoyed by news

papers, exemption of newspaper workers from jury duty, the requirement that cer
tain legal notices be published, maintenance of press facilities in public buildings, and 
restrictions on the sales made by newsstands located on public streets constituted 
state action. The Seventh Circuit found none of these arguments convincing. Id. at 
473-74.

93 See also Associates & Aldrich Co. v. Times Mirror Co., 440 F.2d 133 (9th Gr. 
1971) (editorial discretion upheld); Barron, supra note 64, 1667-69.

94 15 U.S.C. 1801-04 (1970).
95 Id. § 1801.

Other interests could have been considered which might have induced 
the court to hold that the state-newspaper connections present did con
stitute state action. This would have required a more intense analysis 
of the situation. The balance was struck in favor of the publishers and 
against public access93 when it was held that certain state tax exemp
tions, the exemption of newspaper workers from jury duty, the require
ment that certain notices be published, maintenance of press facilities in 
public buildings, and restrictions on newsstand sales made on public 
streets were all insufficient reasons to find the requisite state action.

The court, however, did not consider one potentially significant 
factor—the Newspaper Preservation Act.94 Although intended to afford 
an antitrust exemption to certain newspaper mergers or joint operating 
agreements, this Act expresses a strong “public interest of maintaining 
a newspaper press editorially and reportorially independent and com
petitive in all parts of the United States.”95 The declaration of a strong 
public interest and the creation of a statutory scheme for monitoring 
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newspaper actions to protect that interest96 may have implications in 
the search for state action. Government’s interest in maintaining the 
rights of all citizens, the consumer’s interest in receiving ideas, and 
society’s interest in having the media perform their educational and 
watchdog functions all argue on the side of access. When considered 
with the special concessions made to newspapers by state and local 
governments,97 these interests make a more compelling case for finding 
state action in a future case. The door would then be open for a decision 
on the merits.

»6 Id. H 1803(a), (b).
97 See note 92 supra.

Means for Continued Evolution. The nature of the first amend
ment is evolving. While courts keep faith with traditional justifications, 
they are increasingly willing to use the first amendment in new ways 
to achieve new ends. The same evolutionary process which extended 
constitutional protection to new media and which invented the concept 
of a chilling effect in order to extend that protection further is still 
going on. This process is moving beyond merely checking governmental 
interference with expression. In some instances governmental inter
ference is welcomed when it furthers or better protects a fundamental 
interest.

The legal trend is away from a negative conception of the first 
amendment toward a more positive application. The goal seems to be 
a fuller right to express ideas, not merely the right to be free from 
government interference with that expression. This transition is being 
effected by means of a balancing of interests, with actual balancing 
often masked by a dedication to established theory and rhetoric. The 
balancing is there, nonetheless. Explicit recognition of the various in
terests involved and the ways in which they are to be reconciled can 
serve only to make the evolution of first amendment law more rational.

THE NEWSPAPER INDUSTRY TODAY

The framers of the Bill of Rights would have thought it strange to 
speak of a newspaper industry. The passage of time, however, has 
witnessed two developments unforeseen nearly 200 years ago. The first 
is the very bigness of modern newspapers. The second is the increasing 
tic between the press and commercialism. In short, the press has been 
caught up in the mainstream of American economic development. This 
development directly influences the application of first amendment law 



892 The Georgetown Law Journal [Vol. 60:867

to government’s role vis-a-vis all of the mass media. But its impact 
on issues involving newspapers is especially intricate.

Trend Toward Bigness. Sixty years ago 2,442 newspapers were
published daily nationwide,98 99 and 689 cities had competing dailies." 
Today, in only 42 of the cities served by one of the 1,748 American 
daily papers100 is there a competing newspaper under separate owner
ship.101 Total daily circulation has passed 62 million copies,102 but over 
40 percent of this circulation is controlled by only 25 ownership 
groups.103

98 Nixon, Concentration and Absenteeism in Daily Newspaper Ownership, 22 Jours. 
Q. 97 (1945). The peak year for the number of dailies was 1909. Since then the 
number has decreased steadily to the present level. Id. See generally Note, Local 
Monopoly in the Daily Newspaper Industry, 61 Yale L.J. 948, 949-51 nn.7, 11-19 (1952).

99 Nixon & Ward, Trends in Newspaper Ownership and Intermedia Competition, 
38 Journ. Q. 3, 5 (1961).

100 1971 Editor & Publisher Int’l Y.B. 13. Of this number, 334 are morning editions, 
and 1,429 are evening editions, including 15 all-day papers. Id.

101 Editor & Publisher, Sept. 25, 1971, at 70-72. Two or more morning papers are 
published in four cities, two or more evening papers are published in 12 cities, and 
53 cities presently have morning-evening competition between their papers. In those 
cities with morning-evening competition the papers of 19 cities share business opera
tions. Id. Although papers operating under joint operating agreements claim to main
tain editorial and reportorial competition, they are not classified as competitive for 
the purposes of this study.

Another index of concentration is the distribution of circulation figures. In 1971, 
seven percent of the dailies published accounted for more than half of the total cir
culation. 1971 Editor & Publisher Int’l Y.B. 13. Although there are over 1700 news
paper voices, they are hardly equal in strength or impact. The circulation of 760 
small papers equals one-half of the circulation of the 11 largest publications. Id.

102 1971 Editor & Publisher Int’l Y.B. 13. The circulation figure as of January’ 1, 
1971, was 62,107,527. Id. This represented an increase of 50,000 over the previous year 
although there was a net decrease of 10 dailies during the same year. Id. at 11.

103 The 25 largest chains accounted for 41.2 percent of the daily circulation and 
50.1 percent of the Sunday circulation in 1962. See Hearings on S. 1312 Before the 
Subcomm, on Antitrust and Monopoly of the Senate Comm, on the Judiciary, 90th 
Cong., 1st Sess., pt. 3, at 1286 (1967) [hereinafter cited at 1961 Hearings on S. 1312]-, 
Nixon, 118 Owner Groups, 4.9 Average Holds, Editor & Publisher, Apr. 21, 1962, 
at 92.

104 Increased profits in the newspaper industry arc impressive and steady. In 1969 
Knight Newspapers, Inc., one of the leading chains, recorded total revenues of 
$162.8 million with profits of $12.7 million. After tax profits were eight percent of 
gross revenues, and in the future arc expected to rise to 10 percent of revenues. 
Business Week, Aug. 29, 1970, at 36. The New York Times, with revenues of $238.2 
million in 1969, had profits equal to seven percent of gross revenues. Id. A daily 

Newspaper owners have profited greatly from the consolidation of 
the journalism industry. Several of them report yearly profits in the 
tens of millions of dollars, with after tax profits ranging from seven 
to 14 percent of gross revenues.104 Unfortunately, the owners have 
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made their profits at the expense of the public interest in free expres
sion. As the broad base of newspaper ownership narrows, the variation 
of facts and opinions received by the public from antagonistic sources 
is increasingly limited. Newspaper publication is indeed a leading Ameri
can industry.105 Through its evolution in this direction, the press has 
come to be dominated by a select group whose prime interest is 
economic.

with a circulation of 54,900 studied by Editor & Publisher earned 14 percent of 
operating revenues in 1969. Brown, ‘‘Medium' Daily Continues Steady Gain in Net 
Profit, Editor & Publisher, Apr. 18, 1970, at 16. Net profits for this paper have in
creased more than threefold since 1959. Id.

Profits for papers which have entered into joint operating agreements also are 
impressive. Combined profits before taxes of the two Tucson, Arizona, papers, the 
Citizen and the Star, rose from $27,531 in 1940 to $1,727,217 in 1964. Citizen Publishing 
Co. v. United States, 394 U.S. 131, 134 (1969).

105 In 1970, the newspaper industry ranked as the fifth largest employer in the 
United States. Business Week, Aug. 29, 1970, at 36. In 1966, newspaper advertising 
revenue increased by $420 million while television, radio, and magazine advertising 
combined increased by $430 million. American Newspaper Publishers Ass’n, Daily 
Xf.wspapers in 1966 (1967), reprinted in 1961 Hearings on S. 1312, pt. 1, at 509, 514.

106 Editor & Publisher, Apr. 4, 1970, at 6.
■"'Id. On March 25, 1970, the FCC proposed a rule that would limit the degree 

of intermedia ownership. See Amendment of Sections 73.35, 73.240, and 73.636 of 
the Commission’s Rules Relating to Multiple Ownership of Standard, FM, and 
rdevision Broadcast Stations, Further Notice of Proposed Rulemaking, 22 F.C.C.2d, 
339 (1970).

10* Krcps, The Newspaper Industry, in W. Adams, The Structure of American 
Industry 509, 518 (3d ed. 1961).

109 1961 Herrings on S. 1312, pt. 1, at 29-30, 35.

The effect of consolidation within the newspaper industry is magni
fied by the degree of intermedia ownership. Sixty-eight cities have a 
radio station owned by the only local daily newspaper, and 160 tele
vision stations have newspaper affiliations.106 In 11 cities diversity of 
ownership is completely lacking with the only television station and 
newspaper under the same control.107

Tie Between the Press and CovimercialisTn. Advertisers are
rhe prime financiers of the newspaper industry; owners depend on 
advertising revenues for over 70 percent of their income108 and will 
make special concessions for a major advertiser. The Denver Post, for 
example, offered one customer a 25 percent discount on every dollar’s 
worth of advertising space purchased.109 This is not an isolated in
stance where a publisher has varied the actual content of his paper to 
protect a customer’s business interests. Recently, the only four Chicago 
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dailies refused to accept editorial advertisements which explained why 
a local union was picketing a major advertiser.110

no Chicago Joint Board Amalgamated Clothing Workers of America v. Chicago 
Tribune Co., 435 F.2d 470, 473 (7th Cir. 1970), cert, denied, 402 U.S. 973 (1971).

in See Roberts, Antitrust Problems in the Newspaper Industry, 82 Harv. L. Rev. 
319, 324 (1968).

112 Id.
ns See Citizen Publishing Co. v. United States, 394 U.S. 131, 135 (1969).
114 See Times-Picayune Co. v. United States, 345 U.S. 594, 613-15 (1953).
115 The use of the unit rule was upheld in the New Orleans market by the Supreme 

Court. Id. In that case both papers were owned by the Times-Picayune Co. The 
requirement that advertising must be placed in both papers was not considered by 
the Court to be an illegal tying agreement since two papers under common ownership 
are not considered to be two distinct products. Id. at 613-15. Nor was the practice 
considered an unreasonable restraint since the competitor in the field, the Item, was 
not unduly handicapped. Id. at 617-19. But see Kansas City Star Co. v. United States, 
240 F.2d 643, 657-58 (8th Cir. 1957).

The combination rate was before the Court a second time in Citizen Publishing 
Co. v. United States, 394 U.S. 131 (1969). Here the two papers were not jointly owned, 
but were merely operating pursuant to a joint operating agreement. The unit rule 
was not in effect, but the Court declared that the combination rate constituted illegal 
price fixing under section one of the Sherman Act. Id. at 135. In overruling this 
case, the Newspaper Preservation Act allows the joint fixing of advertising rates. 
15 U.S.C. § 1802(2) (1970). This exemption is limited, however. Section 1803(c) 
views those papers operating under such an agreement as a single entity. Any conduct 
by these papers which would be considered predatory pricing if practiced by a 
single entity is not exempted from the antitrust laws. Id. § 1803(c). Under this 
section papers can institute combination rates, but if the rate reduction is below that 
justified by cost savings it might be declared to be not within the Act. See generally 

In purely economic terms there is a direct relationship between circu
lation and advertising rates. Rates are normally quoted in terms of the 
cost to reach one million readers with a single line of advertising copv- 
the “milline rate.”111 This practice means that, where two papers 
charge the same amount per line, the paper with the larger circulation 
can quote a lower milline rate. When one paper has a circulation dra
matically larger than its competitors’, it is able to charge more per line, 
yet still quote a lower milline rate. Because businessmen want the most 
for their advertising dollar, the smaller paper is at a distinct competitive 
disadvantage.112 *

This added economic factor accelerates the trend toward bigness as 
papers seek to reap the benefits to be gained through joint operating 
agreements or other forms of common control. Cooperating papers can 
offer the advertiser a combined rate lower than the cost of separately 
purchased space in each paper.118 A variation on this theme, the unit 
rule, requires that space be bought in both papers in order to advertise 
in either.114 Such practices can be highly discriminatory against the 
combine’s competitors.115
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Other Economic Considerations. Several economic factors mili
tate against new, small, and independent publications even where the 
market is not yet monopolized by the trend toward bigness and con
solidation. Modern technology and distribution requirements have led 
one commentator to estimate that at least five million dollars of risk 
capital is a prerequisite to competition with an established daily.116 The 
independent publisher must have a full array of printing equipment— 
which remains idle most of the time—in order to produce a daily news
paper. The Times-Picayune Company of New Orleans, for example, 
published a daily morning and evening paper in 1950, yet its four 
presses—representing 61 percent of the acquisition cost of its equip
ment—were idle 70-75 percent of the time.117 118 This inefficient use of 
a^sers and the direct relationship between advertising rates and circula
tion113 indicate why average unit costs decrease as circulation in
creases.119 The ability to compete has become largely a function of 
size.

The News, Inc. v. Lindsay Newspapers, Inc., 1962 Trade Cas. 51 70,398 (S.D. Fla. 
1962).

116 W. Schramm, Responsibility in Mass Communication 29 (1957).
117 Barber, Newspaper Monopoly in New Orleans: The Lessons for Antitrust Policy, 

24 La. L. Rev. 503, 511 (1964).
118See Roberts, supra note 111, at 324.
119 See Barber, supra note 117, at 511-13; Kreps, supra note 108, at 515; Malone, 

Economic-Technological Bases for Newspaper Diversity, 28 Journ. Q. 315, 318-23 
(1951).

12 Scheduling of off peak processing of advertising, features, Sunday sections, and 
anv other item of the paper that need not wait until just prior to press time in order 
to obtain the most recent news would allow the presses to be used more efficiently. 
See Kreps, supra note 108, at 512.

121 Malone, How to Buy Space (or Time) in a Multiple Medium Market in such 
a Way as to Maximize Sales or Advertising Effect per Dollar of Expenditure, in 
1967 Hearings on S. 1312, pt. 4, at 1782, 1790-91. In his economic analysis of the 
advertising market, Malone concludes that purchase of space in all reasonably effective 
newspapers in a multiple-paper market is verv profitable for the advertiser if the 
allocation among them is made in a rational manner and in light of circulation as 
well as rates. Id.

W hile a large paper can operate more economically than its smaller 
counterpart, the possibility of competition from an independent paper 
is not necessarily foreclosed by economic factors. The inefficiencies 
characterizing small operations may be overcome by better planning 
and more efficient management.120 Moreover, it is in the advertiser’s 
interest to utilize all of the advertising media in his market area instead 
of reiving on solely that paper quoting the lowest milline rate.121

The small, independent newspaper can survive in a free market, but 
entry into, and survival in, the present monopolistic market is nearly 
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impossible. Various artificial barriers have been erected to hinder the 
successful publication of a small daily. The use of exclusive distribution 
contracts restricts entry into the market by requiring the new entrant 
to develop his own distribution system.122 Obtaining wire service from 
either the AP or UPI is a difficult proposition for new publications;123 
good syndicated features may be unavailable in a market area where a 
larger competitor has been granted exclusive territorial rights.124

122 In order to distribute papers, publishers often contract with independent dis
tributors who buy the papers at wholesale and are allowed to resell the product in a 
predetermined area. Such contracts often include a covenant that the dealer wiil 
not sell or circulate any other paper without prior written consent. See Davidson v. 
Kansas City Star Co., 202 F. Supp. 613, 615 (W.D. Mo. 1962). The court in Davidson 
implied that such an agreement did not violate the antitrust laws. The holding 
was based on a finding that Davidson was a party to the contract and, therefore, was 
without standing to complain; furthermore, that other papers would not be foreclosed 
from developing their own distribution systems. Id. at 618-19. Where, however, such 
an agreement was used by a paper which had developed a near monopoly as part of 
a plan to discourage competition, it might w’ell be an unreasonable restraint. See 
Roberts, supra note 111, at 326-27.

123 Although AP membership standards have been considerably relaxed since 1944, 
a new applicant must meet standards of qualification with respect to paid circulation, 
staff, plant, and ability to provide local news. See Krcps, supra note 108, at 515. See 
also Associated Press v. Taft-Ingalls Corp., 340 F.2d 753, 755-58 (6th Cir.), cert, denied, 
382 U.S. 820 (1965). The services of UPI are equally difficult to obtain for a new 
paper because of the excessive initial payments required under UPI contracts. See 
1961 Hearings on S. 1312, pt. 2, at 723.

■» '•

124 The Los Angeles Times, for example, follows a policy of obtaining the exclusive 
rights to a feature for all of Southern California. United States v. Times Mirror Co.. 
274 F. Supp. 606, 609-10 (C.D. Cal. 1967). Other papers in this area arc unable to use 
the feature even after it has been removed from the pages of the Tinies, and often 
they are not even allowed to bid against the Times for a feature. 1961 Hearings an S. 
1312, pt. 1, at 300-01.

125 See Breed, Social Control in the Nezes Roam, reprinted in 1961 Hearings on 
S. 1312, pt. 4, at 1636; Donohew, Newspaper Gatekeepers and Forces in the News 
Channel, Pub. Opinion Q., Spring 1967, at 61. Donohew conducted a survey of the 
editorial and news content of 17 papers. Using the issue of Medicare, he attempted 
to determine which of several factors, including the publisher’s attitude and an 
index of public opinion, exerted the greatest control over content. Although his 
conclusion that the attitude of the publisher was the single most important factor

Problem of Protecting Diversity. With the restrictions on entrv
of new publications, the importance of maintaining the diversity of 
those voices in existence is more apparent. As papers become subject 
to more limited control, their editorial and reportorial integrity sur
vives only if diversity of content is possible without diversity of owner
ship. However, experience demonstrates that the most significant factor 
influencing both the editorial and news columns of a paper is its 
owner.125 In Boston, the publishers of the Herald suddenly dismissed
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a bureau formed to investigate crime when its efforts were directed at 
a major stockholder in the Boston-Traveler Corporation, the publisher 
of the Herald}2* In Wilmington, Delaware, “[wjhen Congress was 
considering legislation for relief of the DuPonts in selling their General 
Motors stock under court order, the papers were told not to criticize 
Senator Bvrd, chairman of the Senate Finance Committee.”126 127 The 
owner of the Wilmington papers, of course, is the DuPont Company.128 
On October 14, 1960, the 19 Scripps-Howard papers finally decided 
to support Richard Nixon in that year’s presidential campaign—they 
last endorsed a non Republican in 19 3 6.129 130 The same week the Hearst 
papers reached a similar conclusion—they last backed a Democrat in 
1932.180

is far from conclusive, his work does suggest the need for further studies. Donohew, 
supra, at 68.

Breed, reached the same conclusion, noting that “fsllanting almost never means 
prevarication. Rather it involves omission, differential selection, and preferential 
selection, such as ‘featuring’ a pro-policy item, ‘bury ing’ an anti-policy story in an 
inside page, etc.” Breed, supra, at 1637.

126 Wall Street Journal, July 25, 1967, at 16, col. 1.
*27 See Bagdikian, Case History: Wilnringtoris “Independent” Newspapers, Colum. 

Jourx. Rev„ Summer 1964, at 16.
*28 Id. at 13.
129 A. Liebling, The Press 36 (1964).
130 Id. at 37. Papers under chain ownership invariably claim that their editorial 

policies are determined independently of ownership. See Business Week, Aug. 29, 
1970. at 37.

Many publishers are meritorious in their efforts to free their paper’s 
content from the bias of management; many papers under common 
ownership appear to be fiercely competitive in their editorial presenta
tion. Even these, however, cannot escape the unconscious bias that the 
owner and advertiser exert over a paper—the bias expressed in the selec
tion and editing of news, the bias perpetuated through the hiring and 
training of reporters and editors. Management’s control over news con
tent, whether conscious or unconscious, is inherent in the publication 
of newspapers, and when two papers are consolidated under common 
management a degree of antagonism and competitiveness so important 
to the public interest is lost. A decreasing number of voices must present 
the diversity of information and opinions which, in the past, flowed 
naturally from a larger number of publishers and editors.

Introspectioii of the Press. Since 1900, the professional press
has undergone a period of self-evaluation in an effort to define responsi
bility and relationship to society. The results of this effort were sum
marized by the Commission on the Freedom of the Press, which worked 
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in the late 1940’s and early 1950’s to examine the performance of the 
press. Drawing largely from the industry’s own efforts at self-evaluation, 
the Commission presented a set of basic standards which would help the 
press to fulfill its obligation to the public.131 The importance of the 
Commission’s work lies in its articulation of a fundamental role for the 
press—a role of conscious social responsibility.

131 The Commission concluded that it is the press’ responsibility to provide: (1) a 
truthful, comprehensive and intelligent account of the day’s events in the context 
which gives them meaning; (2) a forum for the exchange of comment and criticism;
(3) the projection of a representative picture of the constituent groups in society;
(4) the presentation and clarification of the goals and values of society; and (5) full 
access to the day’s intelligence. Commission on Freedom of the Press, supra note 64, 
at 20-29.

132 Id. at 80.
133 Id. The report of the Commission was not openly accepted by the press, 

primarily because of the Commission’s warning of possible government regulation. 
W. Schramm, supra note 116, at 91.

134 Associated Press v. United States, 326 U.S. 1, 28-29 (1945) (Frankfurter, J, 
concurring). The public interest in having unrestricted access to information is 
“closely akin to, if indeed it is not the same as, the interest protected by the First 
Amendment; it presupposes that right conclusions are more likely to be gathered 
out of a multitude of tongues, than through any kind of authoritative selection.” Id. 
at 28, quoting United States v. Associated Press, 52 F. Supp. 362, 372 (S.D.N.Y. 1943).

135 Associated Press v. United States, 326 U.S. 1, 20 (1945). In Associated Press 
the Government alleged that certain AP bylaws had the effect of excluding competitors 
of its members from membership and, along with the agreement among its members 
to supply their local news exclusively to the AP, illegally restrained interstate com
merce in violation of sections one and two of the Sherman Act. Id. at 4-5; see Sherman 
Antitrust Act §§ 1, 2, 15 U.S.C. 1, 2 (1970). Affirming the lower court’s injunction 
against further observance of the bylaws, the Court rejected the contention that 
application of the antitrust laws to an association of newspaper publishers would be 

The Commission, concluding that the press was not fulfilling its re
sponsibility to society,132 recommended self-regulation. It went on to 
sound a note of warning:

No democracy . . . certainly not the American democracy, will 
indefinitely tolerate concentration of private power irresponsible 
and strong enough to thwart the aspirations of the people. Even
tually governmental power will be used to regulate private power 
—if private power is at once great and irresponsible.133

Control of the press, whether by government or by private entre
preneurs, conflicts with the public interest in receiving information and 
ideas.134 Justice Hugo Black, recognizing the threat posed by industry 
control, warned that the first amendment “does not afford non-govern
mental combinations a refuge if they impose restraints upon the con
stitutionally granted freedom.” 135 The changing structure of the news
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paper industry imposes an obligation on the Government to free the 
press from internally imposed limitations on the presentation of infor
mation to readers.

Congressional Response—The Newspaper Preservation Act of 1910.
W ith the Newspaper Preservation Act of 1970,136 Congress moved 

to meet its obligation and attempted tc strike a new balance between the 
public and private interests in the press. Expressly recognizing the 
public interest in maintaining a competitive press,137 the Act also ac
knowledges that economic competition is impossible for many Ameri
can dailies. To prevent the further depletion of those papers in exist
ence, the Act allows consolidation.138

an abridgement of the freedom of the press. 326 U.S. at 19-20. Justice Black limited 
the ho'dine of the Court by noting that “[t]he decree does not compel AP or its 
members to permit the publication of anything their ‘reason’ tells them should not 
be published.” Id. at 20 n.18. Under this interpretation of the first amendment, the 
Government is prohibited from interfering with the marketplace of ideas, but is 
obligated to remove unreasonable restraints on access to that marketplace. This inter
pretation was recently affirmed in Citizen Publishing Co. v. United States, 394 U.S. 
131, 134 (1969).

136 15 US.C. 1801-04 (1970).
137 Id. 5 1801.
13* Id. The strong declaration of national policy that certain newspaper activities 

arc exempted from the antitrust laws will preempt all conflicting state legislation under 
the supremacy clause of the Constitution. 1967 Hearings an S. 1312, pt. 1, at 342. 
See also State v. Milwaukee Braves, Inc., 31 Wis. 2d 699, 732, 144 N.W.2d 1, 18, 
cert, denied, 385 U.S. 990 (1966) (federal policy exempting professional baseball from 
antitrust laws held to supersede stare antitrust laws).

139See 15 U.S.C. § 1802(2) (1970).
1<° W. Schramm, supra note 116, at 77. The courts have viewed the owner’s right to 

control his publication in much the same way. See Chicago Joint Board Amalgamated 
Clothing Workers of America v. Chicago Tribune Co., 435 F.2d 470, 478 (7th Cir. 
1970).

Concern for both the publisher’s business interest and the public’s 
first amendment interest in receiving ideas and opinions from the widest 
possible range of diverse and antagonistic sources, led Congress to dis
tinguish between a newspaper’s economic structure and editorial and 
rcportorial policies.139 Congress’ basic assumption in passing this legis
lation was that product or content diversification can be maintained 
without economic competition.

This assumption that editorial and reportorial policies can remain 
autonomous regardless of the extent of consolidation is based on the 
belief that a responsible press will be unaffected by the policies of the 
owner. In the early days of the American press such a suggestion would 
have been ludicrous; a paper was considered the exclusive property of 
its owner through which he said what he pleased.140 The number of 
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publications and the relative ease with which a new paper could be 
started assured that the public’s first amendment interest in diverse 
and competitive news presentation was protected.

On its face, the Newspaper Preservation Act is an antitrust exem- 
tion applying specifically to 44 newspapers.141 The Act provides that 
two newspapers may enter a joint operating agreement142 combining 
the business operations ■ of both papers143 if one of them is in danger 
of probable failure144 and if the papers’ editorial and reportorial policies 
can be maintained with independence and integrity.145

141 See Hearings on S. 1520 Before the Subcomm, on Antitrust and Monopoly of 
the Senate Comm, on the Judiciary, 91st Cong., 1st Sess. 150 (1969). The only anti
trust suit directly affecting a joint operating agreement was that involving the Tucson 
newspapers. Citizen Publishing Co. v. United States, 394 U.S. 131 (1969). The Court 
concluded that the price fixing agreement was a per se violation of section one of 
the Sherman Act; pooling of profits pursuant to a fixed ratio reduced the incentive 
to compete in violation of the same section, and the agreement not to engage in 
similar business activities was an illegal market division. 394 U.S. at 135; see Sherman 
Antitrust Act § 1, 15 U.S.C. § 1 (1970). For those agreements exempted by the Act, 
these practices are now expressly allowed. 15 U.S.C. 1802(2), 1803 (1970).

142 A joint newspaper operating agreement is defined as
any contract, agreement, joint venture (whether or not incorporated), 
or other arrangement entered into by two or more newspaper owners for 
the publication of two or more newspaper publications, pursuant to which 
joint or common production facilities are established or operated and 
joint or unified action is taken or agreed to be taken with respect to any 
one or more of the following: printing; time, method, and field of pub
lication; allocation of production facilities; distribution; advertising solici
tation; circulation solicitation; business department; establishment of adver
tising rates; establishment of circulation rates and revenue distribution ....

15 U.S.C. § 1802 (1970).
143 The papers in Tucson, Arizona, represent a typical joint operating arrangement. 

By agreement, the two Tucson papers formed Tucson Newspapers, Inc., which was 
equally owned by both papers and which managed all business activities of the papers 
other than the editorial staffs. All production equipment was transferred to the newly 
formed corporation. In an effort to curtail commercial competition, all papers and 
commercial advertising space were sold by this company. Profits were distributed 
according to a fixed ratio, and neither paper was to engage in any business in conflict 
with the agreement. Citizen Publishing Co. v. United States, 394 U.S. 131, 133 34 (1969).

A slight, but very significant, variation in the terms of a joint operating agreement 
is demonstrated by a former arrangement between the papers of Chattanooga, Tennes
see. Under their agreement the papers did not have an equal voice as did the Tucson 
papers. The Chattanooga Times held a controlling interest with 54 percent of the 
stock and actually exercised indirect control over the editorial and reportorial policies 
of the News-Free Press, although both papers outwardly appeared editorially and 
reportorially independent. 1967 Hearings on S. 1312, pt. 1, at 253-55.

444 15 U.S.C. § 1803 (1970).
145 Joint operating agreements are exempted from the antitrust laws only if there 

is “no merger, combination, or amalgamation of editorial or reportorial staff, and . . . 
editorial policies . . . [are] independently determined.” 15 U.S.C. § 1802(2) (1970).

Because it recognizes that the newspaper industry deserves special 
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treatment, however, the Act may be the source of a general exemption 
from antitrust enforcement extended to the medium as a whole. The 
legislative concern for possible newspaper failure and the belief that con
tent competition is possible without economic competition could serve 
as a justification for consolidation regardless of the form it should take. 
Perhaps not only joint operating agreements are warranted, but also 
the merger of two publications under single ownership146 or a sale to 
one of the 159 chains interlacing the industry.14" One thing is certain, 
the Newspaper Preservation Act does nothing to reverse the trend to
ward consolidation of the press.

'■<' In 1920, there were 27 cities that relied on papers owned by a single publisher; 
bv I960, the number had increased to 160. Nixon & Ward, supra note 99, at 5. Such 
a merger, however, may substantially lessen competition in violation of section seven 
of the Clayton Act. See United States v. Times Mirror Co., 274 F. Supp. 606 (C.D. 
Cal. 1967); 15 U.S.C. § 18 (1970).

147 See 1967 Editor & Publisher Int’l Y.B. 346-48.
A failing newspaper is defined as one in “probable danger of financial failure.” 

15 U.S.C. § 1802(5) (1970). Incorporating this definition into the Act, Congress modi
fied the failing company defense—a judicially defined defense to prosecution under 
section seven of the Clayton Act. Allowing a failing firm to merge with a healthy 
competitor does not “substantially lessen competition” since the failing firm has already 
ceased to be a competitive factor in the market. See Brown Shoe Co. v. United States, 
370 U.S. 294, 319 (1962); International Shoe Co. v. FTC, 280 U.S. 291, 301-03 (1930); 
Low, The Failing Company Doctrine: An Illusive Economic Defense Under Section 
7 of the Clayton Act, 35 Fordham L. Rev. 425 (1967). Under this defense the failing 
company must be considering liquidation before merger is permitted. Citizen Pub
lishing Co. v. United States, 394 U.S. 131, 137 (1969).

>49Thc Act directs the Attorney General to determine whether a paper qualifies, 
and rules developed by the Justice Department will define the limits of the standard. 
See 15 U.S.C. $ 1803(b) (1970). The proposed rules for application of the Newspaper 
Preservation Act show the scope of the inquiry the Justice Department intends to 
make. The proposed rules require an applicant for an exemption to file with the 
Justice Department documents covering the previous five years: (1) annual profit and 
loss statement, (2) annual statement of assets and liabilities, (3) reports of the audit bu
reau of circulation, or statements containing equivalent information, (4) annual advertis
ing lineage records, (5) rate cards, and (6) any other information which the applicants 
believe relevant to their request for approval. 36 Fed. Reg. 20,435-36 (1971). It ap
pears that no investigation will be made into the reasons for failure or into possible 
curative action short of merger.

The public interest in diverse journalism is to be protected by two 
preconditions to consolidation set forth in the Act. The requirement 
that one paper be in danger of financial failure is borrowed from the 
failing company defense to antitrust prosecution.148 Broader than the 
failing company doctrine, the statutory standard allows a paper to enter 
into a joint operating agreement upon early indications of business fail
ure; and whether a newspaper is indeed failing, under the Act, is suscep- 
tible of objective proof.149 Factors to be considered under the law are 
rhe unhealthy conditions of the firm, the danger these conditions pose 
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for the future, the feasibility of curative measures short of merger, 
and the healthy aspects of the firm.150

The more important requirement of editorial and reportorial auton
omy is constitutionally limited to only the most superficial enforce
ment. Although the agreement between the joining papers and the 
physical integrity of each paper’s editorial staff is a proper area of in
vestigation, any government inquiry into editorial content itself is pro
hibited by the first amendment. This limited scope of inquiry leaves the 
public interest virtually unprotected. Without adequate protections for 
the public interest, the Act does little more than allow further monopo
lization of the newspaper industry.

With the present lack of diversity of ownership, the Newspaper 
Preservation Act fails to meet the economic problems towards which 
it was addressed. Although Congress recognized the dangers inherent 
in declining competition, the Act attempts to sustain the present de
gree of press rivalry without attacking the economic forces causing 
the concentration of power in the industry. Monopolization of the 
newspaper industry is allowed on the ground that it is necessarv to 
preserve the present number of publications. In light of the public 
interest in diverse and antagonistic journalism, this approach is justified 
only if the economic barriers to entry are such that wholly independent 
and autonomous publications cannot compete regardless of the concen
tration. The fact remains that an owner’s influence on his paper’s con
tent is inherent in the nature of any paper. For this reason alone the 
trend toward concentration must be reversed; a broad base of newspaper 
ownership must be reestablished.

Antitrust Approach to the Continuing Problem of Diversity. 
Attempts to reshape the newspaper industry must proceed cautiously 
to avoid the first amendment ban on government interference. Eco
nomic regulation of the press is constitutionally acceptable; govern
mental inquiry into editorial content may not be.151 To the extent

United States v. Third Nat’l Bank, 390 U.S. 171, 187 (1969). In its final 
version the Act included an amendment proposed by Senator Dirksen which incorpo
rated the words “probab’e . . . failure” into the definition of a failing newspaper. 
15 U.S.C. § 1802(5) (1970); Hearings an S. 1250 Before the Subcannn. on Antitrust 
and Monopo’y of the Senate Comm, on the Judiciary, 91st Cong., 1st Sess. 4 (1969). 
The amendment was proposed to gain the benefit of a Supreme Court interpretation 
of a simi'ar phrase in the Bank Merger Act. Id.-, see 390 U.S. at 187. See also Bank 
Merger Act of 1966, 12 U.S.C. § 1828(c) (1970).

is1 The scope of permissible government invo’vcmcnt within press activity is clearly 
delineated in Associated Press v. United States, 326 U.S. 1, 20 (1945). The Court 
held that the application of the Sherman Act to an association of newspaper publkhers 
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possible the Government must free the press from censoring economic 
forces.

The traditional antitrust remedies for the effects of monopoly have 
limited application to the newspaper industry because of the public 
interest in maintaining news service. The Newspaper Preservation Act 
modifies the failing company defense* 152 in an effort to define the extent 
to which antitrust laws are applicable to the industry.

did not violate the first amendment; however, Justice B'ack noted that AP or any 
of its member newspapers were not compelled to publish anything that their reason 
dictated shou’d not be published. Id. at 20 n.18.

152 See note 148 supra and accompanying text.
153 394 US 131 (1969).
154 Id. at 136-37.
155 The Act defines a failing newspaper as one “in probable danger of financial 

failure.” 15 U.S.C. § 1802(5) (1970). It allows papers to enter into a joint operating 
agreement earlier than would be permitted under the traditional failing company 
doctrine.

156 394 U.S. at 138. This limitation is placed on the defense to insure that merger 
is not allowed where there is a possibility of maintaining competition by sale to an 
outside interest. Id.

157 15 U.S.C. § 1803(a) (1970).
158 To insure its monopoly position the purchaser will extract a covenant from the 

seller that the latter will not publish in the same market area for a specified period. 
See 394 US. at 134; Barber, supra note 117, at 512 n.42. The value of such a covenant 
and, therefore, an indication of the value placed upon the monopo'y position, is 
illustrated by the contract in Toledo B’ade Co. v. Commissioner, 11 T.C. 1079, 1083-84 
(1948). In that case, $780,000 of the $880,000 purchase price was attributed to a 
covenant from the seller that it would not compete in the city of Toledo, Ohio, for 
a period of 10 years. Id.

In Citizens Publishing Co. v. United States,153 the Supreme Court 
established two prerequisites to the failing company defense. First, the 
company must be on the verge of liquidation,154 a requirement that the 
Newspaper Preservation Act implicitly declares too harsh for the news
paper industry.155 Second, there must be no prospective buyer of the 
failing company other than its competitor.156 The statutory exemption 
granted by Congress allows consolidation regardless of affiliation,157 re
moving competition between the papers from consideration.

A requirement that there be no prospective outside purchaser before 
a competitor is allowed to acquire a failing paper is an alternative to 
the Newspaper Preservation Act which would protect the public desire 
for competition without imposing excessive restrictions on the owner’s 
right to sell his property. If a failing paper could sell our to the highest 
bidder, its sole competitor might offer an inflated price because that 
competitor would be purchasing both the firm’s physical assets and a 
monopoly position.158 A bidder from outside the industry would pur
chase only the tangible assets and the chance to compete. The monopoly 
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consideration can be removed by requiring that the failing paper accept 
the best offer from outside the industry, so long as it exceeds the ap
praised value of tangible assets.159 A competitor would be allowed to 
purchase the firm only if there were no other bids equaling or exceeding 
the appraised value. Such a requirement would be justified under the 
Citizen Publishing Co.'s failing company doctrine,160 yet is not required 
by the Act.

159 Under this alternative, the paper in probable danger of financial failure would 
be required to notify the Department of Justice of its plan to enter into a joint 
operating agreement a specified time in advance of such action. The plan would be 
submitted to the appropriate district court which would appoint a competent and 
disinterested appraiser to evaluate all of the assets of the failing paper, a procedure 
much like that presently followed under the bankruptcy laws. See 11 U.S.C. § 110(f) 
(1970). At the same time the district court would receive sealed bids from all pro
spective purchasers along with a statement of intention to maintain publication. On 
a specified date bidding would be closed and all bids reviewed to determine if any 
exceeded the appraised value of the paper.

160 Except for the Newspaper Preservation Act, a failing paper would not be allowed 
to merge with a competitor if there were any other prospective purchasers. 394 U.S. 
at 138. This alternative, outlined above, provides a means of administering the limita
tion under the failing company doctrine on the owner’s right to sell his property.

161 15 U.S.C. § 1803(b) (1970).
162 See note 149 supra.
163 Such practices include combination advertising rates, exclusive distribution con

tracts, exclusive territorial rights to syndicated features, and difficulties in obtaining 
wire service.

To protect the public interest, the Act requires that regulations be 
drawn, limiting the exemption to situations in which the Attorney 
General finds that one paper is in probable danger of financial failure. 
That official must so find before consenting to a joint operating agree
ment.161 However, the Act is silent concerning what factors should 
affect this determination. The tenor of the Act indicates that a search 
for curative measures short of consolidation should be undertaken. Un
fortunately, the Justice Department’s proposed rules for administering 
the Act appear to require no investigation of the reasons for failure or 
of possible curative action short of merger.162 If one paper is failing 
because of practices of its competitor which amount to antitrust vio
lations,163 the proper course of action would be to prosecute these viola
tions rather than to consent to a proposed joint operating agreement. 
An end to such violations may remove the specter of failure and the 
necessity of consolidation.

Suggestion for the Future: A Fairness Doctrine for Newspapers.
Where the market is unable to support more than one independent 

paper, economic regulation by the Government is of marginal effective
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ness. If the public interest in the wide dissemination of differing ideas 
and information is to be freed from these natural economic restraints, 
the press must be compelled to provide a forum for ideas—a forum to 
which all sides of an issue have access. The application of the fairness 
doctrine to the newspaper industry, requiring the press to provide space 
for rebuttal on controversial issues, or for response to political attacks,164 
would provide the necessary balance demanded by the public interest.

164 See notes 913-987 infra and accompanying text.
165 395 US. 367, 375 (1969).
166 See Office of Communication of the United Church of Christ v. FCC, 123 U.S. 

App. D.C. 328, 337, 359 F.2d 994, 1003 (1966).
167 Chicago Joint Board Amalgamated Clothing Workers of America v. Chicago 

Tribune Co., 435 F.2d 470, 478 (7th Cir. 1970). In this case the union attempted to 
compel the defendant papers to accept advertisements submitted to explain the union’s 
reason for striking several large retail stores. Id. at 472. The papers reserved the right 
to reject any advertisement which in their opinion was unacceptable, and the court 
upheld the papers’ right to refuse to publish the union advertisement. Id. at 478. 
Although the case did not involve the application of the fairness doctrine to the 
newspaper industry, the issues are similar since both the fairness doctrine and Chicago 
Joint Board involve the public’s right of access to the news.

1«8 Id. at 477-78.

In Red Lion Broadcasting, Inc. v. FCC,165 the Supreme Court con
cluded that the fairness doctrine enhances rather than abridges the 
public’s first amendment freedoms of speech and press in the broadcast
ing industry. For that reason, it held the doctrine constitutional. The 
same reasoning is applicable to the newspaper industry, but contrary to 
the situation in broadcasting, there has been no opportunity to apply the 
r airness doctrine to papers. Broadcasting is licensed by the Government 
and consequently must accept certain types of regulation; the news
paper industry is private enterprise, subject to no such obligation.166 
Using the private nature of newspaper publication as the basis of deci
sion. the Seventh Circuit recently concluded that the first amendment 
does not require a newspaper to serve as a public forum.167

A striking union sought to publish a paid advertisement in the four 
Chicago newspapers, explaining the reasons for their strike. All four 
newspapers rejected the advertisement. In deciding that there was no 
public right of access to the pages of a paper, the court in Chicago 
Joint Board. Amalgamated Clothing Workers of America v. Chicago 
Tribune Co. rejected two distinct arguments for the existence of such 
a right. First, the court found lacking the requisite state involvement in 
rhe operation of newspapers to make private conduct subject to the 
fourteenth amendment’s restriction on state action.168 Second, the court 
found that the papers had not assumed a public or quasi-public function 
which would carry a concomitant obligation to each member of the 
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general public.169 Had the court accepted either argument, the news
papers’ arbitrary refusal of the submitted advertisement would have 
abridged the union’s freedom of speech.170 Instead, the court held that a 
paper may constitutionally refuse to publish material that its owners feel 
should be omitted.171 172 Thus, newspapers are not saddled with the obliga
tions imposed by the fairness doctrine.

169 Id. at 475.
170 Id. at 475, 477-78.
171 Id. at 478. See also Associated Press v. United States, 326 U.S. 1, 20 (1945).
172 326 U.S. 501 (1946).
173 Id. at 508.
174 391 U.S. 308 (1968).
175 Id. at 315.
176 435 F.2d at 475.

The Newspaper Preservation Act was not before the court in Chi
cago Joint Board when it determined that the requisite degree of state 
involvement was absent in newspaper publication. The Act’s recogni
tion of the industry as deserving of special concessions and its grant of 
an antitrust exemption should meet the state involvement criteria in 
those cities where there is a joint operating agreement. Furthermore, the 
Act’s potential applicability in any city having more than one news
paper may justify a broader control through application of the four
teenth amendment.

N eivspapers Serving a Public Function. Alternatively, if news
papers are viewed as a private enterprise impressed with a public func
tion they must accept the constitutional restrictions that quasi-public 
status invites. In Marsh v. Alabama,112 the Supreme Court held that a 
state is not justified in permitting a private corporation to govern a 
company town in such a manner as to restrict the citizens’ fundamental 
liberties.173 174 In Amalgamated Food Employees Union Local 590 v. 
Logan Valley Plaza, Inc.,114 the Court held that a state cannot permit 
the owner of a shopping center to exclude persons wishing to exercise 
their first amendment rights on the premises.175 In both cases, private 
enterprises assumed public functions and were therefore compelled to 
accept public responsibilities. The court in Chicago Joint Board distin
guished both Marsh and Logan Valley on the ground that the Chicago 
dailies had not allowed unrestricted public access to its property, as had 
the company town in Marsh and the shopping center in Logan Valley, 
nor had they assumed a public function.176

The idea that newspaper publication does not serve a public func
tion denies the essential role of the press. “In addition to being a com
mercial enterprise, it has a relation to the public interest unlike that of 
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any other enterprise pursued for profit. . . . The business of the press .. . 
is the promotion of truth regarding public matters by furnishing the 
basis for an understanding of them.” 177 The press provides a service to 
the public which is essential to the functioning of a democracy—a service 
of educating and informing the public. Moreover, the press provides a 
service to advertisers which is essential to successful commerce.178 The 
newspaper industry itself has recognized the vital importance of its 
function bv defining for itself a role of conscious social responsibility.179 
The public interest in the continued performance of this service is so 
great that the press has been granted an antitrust exemption.180

177 Associated Press v. United States, 326 U.S. 1, 28 (1945) (Frankfurter, J., con
curring).

178 United States v. Hartkc-Hanks Newspapers, Inc., 170 F. Supp. 227, 228 (N.D. 
Tex. 1959). The court noted “that newspaper advertising is now considered a neces
sity’ to the successful operation of public enterprises. So completely apparent has this 
become true that their need is regarded as a quasi-public service.” Id. In using this 
argument, the court adopted the reasoning of the defendant newspaper to defeat an 
antitrust action by the Government. Id.

179 See notes 1 32, 1 33 supra and accompanying text.
18<> Newspaper Preservation Act, 15 U.S.C. §§ 1801-04 (1970).

The press’ traditional role as a private enterprise and the strictures 
of the first amendment stand in the way of imposing a right of access, 
despite the public function of the press. Nevertheless, the structure and 
economic orientation of the newspaper industry imperil the social goals 
and values protected by the first amendment. Private censorship of 
news and opinion is as obnoxious as the government censorship ex
pressly proscribed by the first amendment. For some purposes the Con
stitution cannot be used as a shield. To support the best possible press, 
it must be a sensitive sword wielded to protect the mighty pen.

GOVERNMENTAL CONTROL OF THE PRESS

Government involvement in the functioning of the press must in
deed be sensitive. It is increasingly important that some action be taken 
to protect all of the competing public first amendment interests. At the 
same time, government must exercise self-restraint when it seeks to pro
tect its own interests. It would violate both the spirit and the letter of 
the law for government to heavy-handedly control or interfere with the 
workings of the press.

On December 15, 1971, the Washington Post carried a report that 
President Nixon might reconsider his planned trip to Moscow if the 
Russians did not try to restrain India in the India-Pakistan conflict then 
in progress. More startling than the story itself was the fact that the 
Post attributed it directly to presidential advisor Henry Kissinger. The 
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statement had been made to the five “press pool” reporters in the presi
dential plane returning from the Azores.181 It had been made with the 
understanding that it was “deep background”—not to be attributed to 
any person or organization; and no other newspaper broke the press 
pool’s gentlemen’s agreement.

181 Washington Post, Dec. 16, 1971, § A, at 3, col. 4.
182 Id.
183 Id., Dec. 17, 1971, § A, at 3, col. 1.
184 N.Y. Times, Dec. 17, 1971, at 26, col. 4.
185 Washington Post, Dec. 17, 1971, § A, at 3, col. 8.
186/^. Dec. 19, 1971, § A, at 50, col. 1.
187 N.Y. Times, Dec. 17, 1971, at 26, col. 3.
188 Abuse of backgrounders, like other problems in the press’ relationship with the 

Government, is not new. Washington Post, Dec. 17, 1971, § A, at 3, col. 1. It is not 
just a problem for the current administration but faces every presidential administration 
to a varying degree.

189 Representative democracy does not provide a direct connection between the 
Executive and the people. To guarantee that its message will be delivered as it was 
sent, the Government uses the press to communicate with its citizens.

In revealing its source, the Post violated the longstanding unofficial 
rules for publication of governmental information. The Post was im
mediately criticized by Press Secretary Ronald Ziegler. David Kraslow, 
Washington bureau chief of the Los Angeles Times, attacked the article 
as “unprofessional, unethical, cheap journalism.” 182 The following day. 
Benjamin Bradlee, executive editor of the Post, issued a statement estab
lishing a policy of fullest possible attribution when government officials 
initiate contact with the press.183 Shortly thereafter, the New York 
Times,184 the Knight papers,185 and United Press International186 issued 
statements critical of the present use of “backgrounders” and indicating 
probable changes in their handling of background material.

Statements made to the press by public officials generally are one 
of four types: 1) on the record—the official may be identified by name 
and title; 2) background—the source may not be named but his agency 
may be; 3) deep background—the material may not be attributed to anv 
person or agency; 4) off the record—the material may not be published 
in any form.187 The term “backgrounder” applies to all statements in
tended for publication but which retain some element of mystery as to 
source.

The alleged abuse of backgrounders is but one small phase of the 
relationship between press and government,188 yet it illustrates the dual 
nature of the relationship between government and the modern press: 
they are at once allies and adversaries. The press is an indispensable 
public relations arm for the entire government.189 Officials reach the 
public directly through the pages of a newspaper. Effective use of the 
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press spreads government’s version of news stories, disseminates policy 
statements or public service announcements, and offers the opportunity 
to float “trial balloons” on future policies. Backgrounders can serve 
these ends and provide the added luxury of minimal accountability for 
what is published.190

190 Washington Post, Dec. 17, 1971, § A, at 3, col. 1.
191 Vice President Agnew and other administration officials who have attacked the 

media are careful to assert that they do not advocate governmental interference. The 
media apparently view the situation otherwise. Dr. Frank Stanton, president of CBS, 
is quoted as saying: “It is far more shocking to me that the utterances of the second- 
ranking official of the United States Government require such repeated assurances that 
he had in mind no violation of the Constitution than it is comforting to have them at 
all." F. Powledge, The Engineering of Restraint—The Nixon Administration and 
the Press 11 (1971) [hereinafter cited as F. Powledge).

192 Reporters now rely on government press releases only as a starting point in 
gathering information rather than as a definitive source of information. Id. at 20.

At the same time, the press relies on government for news stories. 
Government is news. Reporters from different organizations, even from 
the same organizations, compete avidly amongst themselves for a “scoop” 
or exclusive report. In the area of backgrounders, however, government 
has ultimate control over the news source. Therefore, in some respects 
at least, officialdom must be considered the more powerful party in this 
working alliance.

The press is also an adversary of government. If the press is to serve 
its traditional watchdog function, it must go beyond the one-sided view 
given in backgrounders. The press must be independent of government 
control191 and free of overreliance on official sources of information. 
Reporters must seek out and use sources within government which are 
outside the official channels of communications.192 In an operation out
side official channels, anonymity is often indispensable. Thus, although 
they decry the forced anonymity of backgrounders, newsmen seek to 
protect complete confidentiality in many of their interviews with gov
ernment officials.

Governmental Control of Information Flow. An array of tech
niques, including but going far beyond the use of backgrounders, is 
available to the bureaucrat or agency attempting to control the flow 
of information to the public. Varying in subtlety and effectiveness, these 
techniques fall into four general categories: 1) withholding information; 
2) removing the reporter; 3) using pressures to obtain self-censorship 
(the chilling effect); and 4) direct control of and interference with the 
function of the press. Although some techniques are employed more 
often than others, all have been attempted more than once.

The legislative and judicial branches have as great an interest as 
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the Executive in the flow of information to the public, but there is 
apparently less of an aura of control in their relationships with the 
press.193 The courts continue to evolve their own solutions to particular 
problems such as press coverage of trials194 and the confidentiality of 
newsmen’s sources.195 Moreover, both Congress and the Judiciary are 
much smaller than the Executive. This relative smallness necessarily re
duces the potential interface of press and government. Smallness may 
also lead to greater solidarity within the particular branch and a more 
unified front before the press. Most frequently, therefore, issues of 
governmental press control involve the Executive.

193 One notable exception to this lack of control was the recent unsuccessful attempt 
to hold CBS in contempt of Congress. The incident involved the documentary, The 
Selling of the Pentagon. See id. at 14-15 (presenting a chronology of the incident).

194 See notes 1119-1231 infra and accompanying text.
195 See notes 1232-1332 infra and accompanying text.
196 Florence, A Madness for Secrecy, Washington Post, Dec. 12, 1971, § C, at 1, col. 1.
197 Id., col. 5. See also Frankel, The ‘State Secrets' Myth, Coi.um. Journ. Rev., Sept- 

Oct. 1971, at 22, 24; Malabre, Top Secret: A Former Cryptographer Leaks All, Wall 
Street Journal, June 22, 1971, at 20, col. 3.

198 Nader, A Status Report on the Responsiveness of Some Federal Agencies to the 
People's Right to Know About Their Government, reprinted in 115 Cong. Rec. 
24,073, 24,075 (1969).

199 Florence, supra note 196, at 4, col. 4; Frankel, supra, note 197, at 24; Wall Street 
Journal, June 25, 1971, at 1, col. 1.

Control by Withholding Information. Government is the pre
eminent newsmaker in American society. As the largest and best source 
of information about its own activities, it can exert strong indirect con
trol over the press by manipulating the flow of information to re
porters. This control may be exercised either by careful selection of the 
news to be released or by artful choice of those hearing the revelations.

Access to vast quantities of information can be restricted by classify
ing it. Although a certain amount of classification is necessary to pro
tect national security, it is generally conceded that the present system 
is being abused. One expert estimates that only one to five percent of 
the Pentagon’s classified documents actually need to be guarded in the 
national interest.196 The military seemingly has such a mania for classifi
cation that much nonsensitive material is labeled secret. One officer 
attempted to have details of the Air Force’s new B-l bomber classified 
even though they already had been given to Congress.197

Critics contend that an entire document is classified when onlv pans 
of it are secret or tangentially related to information which should be 
secret.198 They further argue that material is allowed to remain classi
fied long after any need for secrecy has passed.199 Some support for 
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these criticisms can be drawn from rhe practice of releasing classified 
material to certain reporters as a reward. When some special purpose is 
served, government officials, including the President, may unilaterally 
declassify a document.200 All too often the special purpose may be to in
fluence the press and gain favorable treatment or some other advantage.

200 Deposition of Max Frankel at 3-11, United States v. New York Times Co., Civ. 
No. 71-2662 (S.D.N.Y. June 17, 1971). High government officials frequently use this 
ad hoc declassification in writing their memoirs. Id. at 11-13-, Frankel, supra note 197, 
at 25-26.

201 5 U5.C. § 552 (1970).
202ld.S 552(a)(3).
203 The Act exempts the following classes of information from disclosure: (1) in

formation required by executive order to be kept secret in the interest of national 
security; (2) information related solely to internal personnel rules and practices; 
(3) information specifically exempted by statute; (4) trade secrets and commercial 
or financial information received from a person; (5) certain inter- and intra agency 
memos; (6) personnel files; (7) investigative files of law enforcement agencies, not 
otherwise available; (8) certain information of agencies regulating financial institu
tions; and (9) certain geological and geophysical data. Id. § 552(b). There has been 
significant criticism of the way in which many agencies are only “semi-complying” 
with the Act. Giannclla, Agency Procedures Implementing the Freedom of Information 
Act: A Proposal for Uniform Regulations, 23 Ad. L. Rev. 217 (1971); Nader, supra 
note 198, at 24,073.

20< Washington Post, Dec. 24, 1971, § A, at 2, col. 3. The Commission categorized 
the information as confidential under the collection of trade secrets exemption of the 
Act. /J.; see 5 U5.C. § 552(b) (4) (1970).

205 Giannella, supra note 203, at 222-25; Nader, supra note 198, at 24,073. If access 

The Freedom of Information Act201 was intended to overcome 
many of the problems inherent in governmental control of the flow of 
information to the press by creating a presumption of right to access.202 
In practice, however, the Act has not been successful. It exempts cer
tain categories of data from disclosure requirements, and these categories 
are so broadly defined203 that the right of access is often illusory. The 
practical effect of classification can be achieved by declaring a desired 
document to be within one of the exemptions. It is unlikely that data 
will be released unless the records sought are clearly without the exemp- 
ri( ns or the agency has previously established a policy of releasing the 
data. Congressman William Moorhead and Senator Lee Metcalf re
cently have criticized the Federal Power Commission for asserting that 
it would treat as confidential, and thus exempt from disclosure data to 
be collected from electric utilities concerning the availability, cost, and 
qualitv of coal and other fossil fuels.204

An agency’s natural reaction to any formal request for informa
tion will be negative unless the request either is routine or has gone 
through channels. The requirement of going through channels often 
can be merely an excuse for delay in satisfying the request.205 Ob
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viously, delay may render the information useless to the press.206 Addi
tionally, journalists may find agency personnel uncooperative because 
of severe penalties for the improper release of certain types of restricted 
information. Loss of job, loss of pension, fine, and imprisonment207 
may also result.208 It is doubtful that these sanctions are actually in the 
minds of those who decide upon the release of information, except in 
the case of people dealing with classified matter.209 Nonetheless, fear of 
sanctions is a factor in the overall handling of information.210

is denied, long delays may be involved in obtaining judicial review, even under the 
expedited review process provided by the Act. 5 U.S.C. § 552(a)(3) (1970).

206 Note, The Freedom of Information Act: A Critical Review, 38 Geo. Wash. L. 
Rev. 150, 157 (1969).

207 Several statutes prohibit disclosure of certain types of information and provide 
for fines up to $10,000, 10 years imprisonment, and loss of job and retirement benefits 
in some cases. See, e.g., 5 U.S.C. § 8312(b)(1)(A) (1970) (persons convicted of certain 
offenses not eligible to receive retirement benefits); 18 U.S.C. § 793(d), (f) (1970) 
(disclosure of defense information); 18 U.S.C. § 798(a) (1970) (disclosure of classified 
information); 18 U.S.C. § 1905 (1970) (disclosure of confidential information).

208 Information which may not be revealed generally deals with national security. 
The language defining information not to be released is broad enough that substantial 
interpretation is necessary to determine whether a particular document is covered by 
the Act. See 18 U.S.C. §§ 793, 798 (1970).

209 Florence, supra note 196, at 4, cols. 2-3.
210 The Code of Ethics for Government Service provides that an employee will 

“(n]ever use any information coming to him confidentially in the performance of 
governmental duties as a means for making private profit.” H.R. Con. Res. 175, 85th 
Cong., 2d Sess., 72 Stat. Bl2 (1958).

211 Giannella, supra note 203, at 219.
212 N.Y. Times, Mar. 23, 1971, at 74, col. 1.

The attitude of government personnel is important because news
men generally do not gather “hard” news stories from government 
files.211 Hard news usually is extracted from information provided 
officially by the agencies or unofficially by knowledgeable sources. The 
newsman’s reliance on bureaucratic sources is most striking in technical 
fields. By limiting the assistance given to reporters in interpreting 
available data, government can shape the news. For example, the Gov
ernment may control the briefings on unemployment statistics and the 
Consumer Price Index, as illustrated by the fact that the Nixon Ad
ministration in March 1971 cancelled all future briefings on these statis
tics. At that time, it was announced that the career civil servants who 
previously had given the briefings would still be available to answer 
“technical” questions. The experts, however, no longer would answer 
questions on “policy matters.” 212 In such fields, the distinction between 
technical and policy matters is elusive at best.
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Control by Selection of Reporters. Access to, and ultimate use
of, information by the press may also be limited by controlling access 
of reporters to that information. By selectively inviting newsmen to in
formal briefings, the Executive can favor those reporters or news services 
that have demonstrated their willingness to “play ball” with the Ad
ministration.213 Conversely, denial of access may be used as a punish
ment. Reporters who work too hard for a story which the Administra
tion does not want printed, or who displease the Administration in other 
ways, may find themselves the victim of subtle retaliation. For example, 
no reporter from the Los Angeles Tinies, which apparently had fallen 
into official disfavor, was invited to any of the background briefings on 
President Nixon’s 1971 State of the Union address.214

213 Deposition of Max Frankel at 5-7, United States v. New York Times Co., Civ. 
No. 71-2662 (S.D.N.Y. June 17, 1971); N.Y. Tinies, Mar. 12, 1971, at 13, col. 1 (eight 
women reporters invited to an on-the-record interview with President Nixon about 
his wife).

214 F. PoWLEDGE 24.
215 NY. Times, Nov. 14, 1971, at 75, col. 3 (reporter for Underground Press Syndi

cate denied White House press pass for “security reasons”); N.Y. Times, May 13, 
1971, at 41, col. 2 (reporter denied credentials to cover Tricia Nixon’s wedding be
cause the Nixon family did not feel “comfortable” with her).

216 See N. Y. Times, Nov. 14, 1971, at 75, col. 3.
217 F, PowlEDGE 25.
218 See Washington Post, Nov. 11, 1971, § A, at 1, col. 7.

An outright denial of press credentials215 is a much more obvious 
means of restricting access. If this denial is politically motivated,216 it 
mav have several side effects. Clearly the number of viewpoints in the 
news may be limited, especially since reporters who are outspokenly 
critical, such as those representing the underground press, are most 
likelv to be denied credentials. Furthermore, the implicit threat of denial 
will not be lost on other reporters. It will undoubtedly be felt as a chill
ing effect.

A different problem presents itself when the “offending” reporter 
is already accredited or is a highly respected newsman. If his creden
tials are suddenly withdrawn, negative publicity for the Administration 
is likelv. The obvious solution is either to have the reporter’s superiors 
remove him or to “chill” the reporter out of his assignment or into more 
acceptable conduct. To this end, presidential assistant John Erlichman 
reportedly complained to Richard Salant, the president of CBS News, 
about Dan Rather, CBS’s White House correspondent.217 Such a course 
of action involves high political risks if exposed and played up by the 
press. Whatever its motivation, the 1971 investigation of CBS corre
spondent Daniel Schorr resulted in unfavorable publicity for the Nixon 
Administration.218
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Self-Censorship Induced By Political Pressure—The Chilling Effect.
In addition to actions taken against newsmen, legal action and verbal 

attacks on reporters or organizations may be employed to induce a 
chilling effect and thus inhibit the press. The current attacks on the 
confidentiality of newsmen’s sources is certain to inhibit all news re
porting, if only indirectly.219 Many will be reluctant to speak to the 
press if they cannot be certain that their identity will not be exposed.

219 See notes 1232-1332 infra and accompanying text.
220 A recent example of this is Vice President Agnew’s criticism of CBS for pre

senting the documentaries Hunger in America and The Selling of the Pentagon 
and CBS’s failure to respond to his criticism. N.Y. Times, Mar. 21, 1971, at 30, col. 1. 
See also id., July 6, 1971, at 3, col. 1; id., May 19, 1971, at 30, col. 4; id., May 1, 1971, 
at 21, col. 3; Washington Post, Dec. 17, 1971, § A, at 2, col. 3; id., Nov. 13, 1971, 
§ A, at 2, col. 5.

221 F. POWLEDGE 10-11.
222 Id. at 21-22; Wall Street Journal, July 30, 1971, at 1, col. 5.
223 Washington Post, Nov. 18, 1971, § A, at 3, col. 2. The Pentagon also has rules 

forbidding officials from accepting telephone calls from newsmen without prior clear
ance. Id., Nov. 5, 1971, § A, at 2, col. 3; see id., Nov. 5, 1971, § A, at 2, col. 3.

224 Gitlow v. New York, 268 U.S. 652, 666 (1925).

A more direct chilling results from Administration criticism of the 
media. The press should be no more immune to criticism than other 
groups. However, sharp criticism by the Vice President, the Attorney 
General, or other high officials is bound to have an inhibiting effect.220 
The industry has many commercial aspects subject to regulation. Media 
owners may be more than willing to sacrifice some freedom of speech in 
return for economic security. The media will be more reticent and as
sume a more defensive posture if they constantly expect fresh Adminis
tration criticism.221

The chilling effect may also be used against government employees. 
A word from the White House will discourage most government offi
cials who might otherwise be willing to talk.222 Either requiring a writ
ten report of contacts with the press or requiring the presence of a 
second person from a government agency when an employee talks to 
newsmen223 has a similar, if more subtle effect.

However, the chilling effect occasionally overlaps direct action 
against the press. Although the first amendment restricts federal abridg
ment of freedom of the press, and this bar has been extended to state 
governments through the fourteenth amendment,224 local interference 
with the press still occurs. This local interference is not aimed at the 
establishment press, but rather takes the form of harassment of the un
derground press. Local agencies sometimes harass the press directly. At 
other times the localities cooperate with various local groups to achieve 
their ends. Prosecutions on obscenity charges, arrests of street vendors 
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on loitering charges, vandalism of newspaper offices, and even improper 
ticketing of legally parked cars have been reported.225

225 F. Powledge 50-51; see, eg., Hearings on Freedom of the Press Before the 
Subcomm. on Constitutional Rights of the Senate Comm. on the Judiciary, 92d Cong., 
1st Sess., at (prepared testimony of Fred P. Graham) (1971); Ferguson, A Judicial 
Farce, 43 Wilson Lib. Bull. 653 (1969); Widmer, Censorship By Harassment, The 
Nation, Mar. 30, 1970, at 366; Time, Mar. 23, 1970, at 38.

226 Hearings on Freedom of the Press, supra note 225, at
22" F. Powledge 27, 53; Hearings on Freedom of the Press, supra note 225, at
228 2 8 3 U.S. 697 (1931).

Id. at 723. The majority held that any damage done by the articles should be 
answered for in libel rather than enjoined under a state nuisance law. Id. at 708 09.

230 id. at 713.
231 Id. at 716. Chief Justice Hughes countered the argument that sufficient protection 

was provided through the right to show the truth of an article before an injunction 
issued bv pointing out that this logic would permit a legislature to require that a 
publisher go before a court or officer to show the truth of anything which he intended 
to pub'ish. Id. at 721.

232 403 U.S. 713 (1971). The case involved both the New York Times and the 
W ashington Post. Id. at 714.

233 Prior restraint by private individuals does not find favor with the Court. See 
Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971).

The press is also hampered when government employs reporters 
as police informers or uses police officers, posing as reporters, to infil
trate suspect groups. Such ploys apparently are utilized almost exclu
sively against “dissident groups” and in other “political” matters.226 Even 
if such tactics are used only once or twice each year, the effect on the 
)rcss is pronounced. These “reporters” destroy the credibility of all 
egitimate journalists and make it far more difficult to acquire infor

mation.227

Direct Control—Interference 'with the Function of the Press.
It seemed that the issue of prior restraint had been laid to rest by the 
Supreme Court’s decision in Near v. Minnesota ex rel. Olson.2™ Over
turning an injunction preventing publication of a series of articles,229 
then Chief Justice Charles Evans Hughes asserted that the main purpose 
of freedom of the press was “to prevent previous restraints on publica
tion."2 ' The only exceptions to this rule permitted by the majority of 
the Court were obscenity, incitement to violence, and situations in
volving the urgency of war.231 However, in 1971 the specter of the 
injunction and other means of preventing publication reared its head.

With the publication of articles based on the Pentagon Papers, a Gov
ernment study of United States policy in Vietnam, and the resulting 
litigation culminating in Newi York Times Co. v. United States,™2 the 
entire issue of governmental prior restraint has been reopened.233 The 
Supreme Court was called upon to strike a balance between freedom of 
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the press and the government’s interest in maintaining the secrecy of 
classified materials. Although the Supreme Court lifted the injunctions 
on publication, the decision was not a victory for the press.234

234 Emerson, Where We Stand: A Legal View, Colum. Journ. Rev., Sept.-Oct. 1971, 
at 34, 35-36; Kohlmeier, Press Decision: The Joy is Premature, Wall Street Journal, 
July 2, 1971, at 6, col. 3.

235 403 U.S. at 714 (Black, J., concurring); id. at 720 (Douglas, J., concurring); id. 
at 724 (Brennan, J., concurring).

236 at 715 (Black, J., concurring).
237 id. at 730 (Stewart, J., concurring); id. at 731 (White, J., concurring); id. at 740 

(Marshall, J., concurring). Justice White’s opinion, in which Justice Stewart con
curred, stated that the injunction in this case would “start courts down a long and 
hazardous road that I am not willing to travel, at least without congressional guidance 
and direction.” Id. at 733. Justice Marshall based his opinion on his belief that 
Congress had not granted power to the President in this situation and that political 
considerations and convenience did not justify a departure from established principles. 
Id. at 747.

238 Id. at 714.
239 Sec id. at 718-19 (Black, J., concurring); id. at 722 (Douglas, J., concurring); 

/J. at 725-26 (Brennan, J., concurring); id. at 727-30 (Stewart, J., concurring); id. at 
732-33 (White, J., concurring); id. at 741-43 (Marshall, J., concurring).

240 Only seven days elapsed between petition for certiorari and the decision. See id. 
at 753 (chronology of the case).

Only three Justices in the six man majority strongly opposed prior 
restraint.235 Of these, Justice Black was its strongest opponent, calling 
“every moment’s continuance of the injunctions against these news
papers ... a flagrant, indefensible, and continuing violation of the First 
Amendment.”236 The remaining three concurring Justices felt only that 
the Government had not made the strong showing requisite to justify 
prior restraint.237 The per curiam opinion took only the latter position.238

The opinions of the concurring Justices show a fundamental uncer
tainty which may have a major impact on future cases. There is an 
underlying disagreement within the Court as to the limits of power, 
the interactions, and the precise roles of the three branches of Govern
ment, especially in crisis situations, where quick action and decision is 
called for.239 It is altogether probable that future cases involving prior 
restraints will be high pressure situations similar to the New York Times 
case.240 A stronger showing of potential harm may convince a future 
Court to expand the permissible limits of prior restraint. Publication was 
restrained for 15 days in this instance. Should the limitations on prior 
restraint be loosened, what is now novel or aberrant could well become 
the most potent method for governmental control of the press.

The case is bound to have wide-ranging repercussions in the area of 
governmental control of the press through a chilling effect. The possi
bility of criminal sanctions for the publication of classified information 
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has not been foreclosed,241 and while criminal prosecution of the pub
lishers is improbable in this case, the message has not been lost on the 
press. It is one thing for the Washington Post or the New York Times 
to attempt to resist the Government. It is a quite different matter for a 
small, locally-oriented paper with limited resources to attempt such a 
course of action.

241 Id. at 733-40 (White, J., concurring); id. at 743-45 (Marshall, J., concurring).
242 N.Y. Times, July 18, 1971, § 7 (Book Review), at 19.
2« id.
244 Id. The New York Times itself refused to carry advertising for the book, pur

portedly because the Times “[did! not take advertising for books advocating illegal 
acts." id.

245 A. Hoffman, Steal This Book vii (1971).

Although executive self-restraint is crucial to any meaningful rela
tionship between government and the press, judicial vigilance of gov
ernment action is of at least equal importance, for society cannot rely 
on the Executive’s self-restraint alone. If New York Times Co. v. 
United. States is read, too freely, to allow outright control or to justify 
measures resulting in a chilling effect, the balance will be weighed too 
heavilv in favor of only one of the parties interested in first amendment 
cases. Employing a weighing of interests is an eminently practical, per
haps the best possible, approach. In conjunction with it, the Court must 
never abdicate its responsibility to examine the competing interests and 
to decide each case on its individual facts.

BOOKS, MAGAZINES, AND THE PUBLISHING INDUSTRY

Abbie Hoffman, the famous Yippie leader, had written a book but 
was having difficulties finding a publisher. Steal This Book was rejected 
30 times before Hoffman finally formed his own company and pub
lished the book himself.242 * However, the problems Hoffman encoun
tered in effectively disseminating his viewpoint did not end with publi
cation. Although in circulation for three months, Steal This Book had 
not received a single review until the New York Times wrote about 
it.242 Newspapers, with rare exceptions, refused to carry advertisements 
for the book.244 Hoffman defined the problem in the book’s introduc
tion: “To talk of true freedom of the press, we must talk of the avail- 
ability of the channels of communication that are designed to reach 
the entire population, or at least that segment of the population that 
miíjht participate in such a dialogue .... Widespread dissemination 
of information is the crux of the matter.”245

In an unrelated event, Look magazine ceased publication with its 
October 31, 1971 issue. In its 35 year history, Look had progressed 
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from a sensationalist format to in-depth coverage of critical national 
issues.246 While a combination of factors contributed to Look's demise, 
one stood out from the rest. Gardner Cowles, Look's creator and edi
torial chairman, cited the proposed second class postal rate increase as 
the final blow that forced the magazine’s withdrawal from the market.247 
Cowles condemned the increase as “unconscionably high and a complete 
reversal of U.S. postal policy since the days of Benjamin Franklin."248

246 See T. Peterson, Magazines in the Twentieth Century 352 (2d ed. 1964).
247 See Time, Sept. 27, 1971, at 55.
248 Id. The departure of Look left Life as the only survivor in the big-page, mass 

circulation field of predominantly pictorial magazines that once included Collier's and 
the Saturday Evening Post.

249 See D. Lacy, Freedom and Communications 49 (2d cd. 1965). Newspapers, on 
the other hand, are burdened with the large capital investment necessary to purchase 
their own printing facilities, and entry into that medium is, therefore, severelv re
stricted. Id. at 53. Likewise, television and, to some degree, radio require expensive 
broadcasting facilities and are limited by the number of available frequency channels. 
1 d. at 34-36, 41, 49.

250 id. at 49-50.

These two disparate incidents illustrate serious challenges facing books 
and magazines as vehicles of free expression in American society today. 
Books and magazines are clearly within the purview of the first amend
ment because book publishing and pamphlets—the precursors of modern 
magazines—were known in 1791. Outside the area of obscenity, how
ever, discussion of these media has been neglected in recent years, the 
broadcast media and the newspapers commanding a far greater share of 
attention. These examples illustrate the largely unrecognized threats 
confronting books and magazines in their special role as promoters of 
diversity in thought and expression. The unique capacity of books and 
magazines for directing themselves to specialized and minority audiences 
makes any threat to their function particularly dangerous.

Economic Factors Supporting Diversity of Views. Unlike other
media, the economic nature of the book and magazine industries allows 
ease of entry for new publishers. Publishers usually do not own the 
physical means of production of these media—the printing plant.24’ 
Consequently, low capital requirements for entry give rise to numerous 
publishers with varying political and social viewpoints.250 The advan
tage, of course, is that an individual with a controversial idea usually 
can find a publisher or magazine editor who will publish his message. 
The economic structure of these industries contributes to diversity of 
expression in another very important way—a book or magazine can 
be published profitably even though it captures an audience much 
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smaller than the multi-million viewers necessary to support television 
broadcasting.251

251 The “break even” point in the sale of a book is between 5,000 and 7,500 copies. 
Id. at 54. Likewise, magazines are viable with a relatively low circulation, particularly 
special interest magazines, which continue to survive with circulations of not more 
than a few thousand. The figures are meagre even for these well-known magazines 
of political and social commentary: New Republic—145,304; National Review—128,154-, 
Nation—30,000. Ayer Directory of Newspapers, Magazines, and Trade Publications 
(L. Bray ed. 1970).

252 D. Lacy, supra note 249, at 47. With books, of course, there is no reliance on 
advertising revenue. Specialty magazines are largely paid for by subscribers. Id. at 48.

2M See id. at 47.
254 See Larsen, The Thinking Man's Medium, Saturday Review, Nov. 14, 1970, at 71.
255 See Publishers’ Weekly, Feb. 8, 1971, at 32.
256 See 30 Reader’s Guide to Periodical Literature (1970-71).
m See notes 251-256 supra and accompanying text.

Economic factors also tend to minimize private censorship, either by 
advertisers or by publishers themselves. First, since books and specialty 
magazines are supported financially by individual purchasers, rather 
than by large advertisers, there is no commercial control over editorial 
content.252 Concomitantly, the possibility that controversial ideas will be 
rejected because of conflicts with an advertiser’s interests is reduced.253 
Second, the individual author is an independent partner, not subject to 
the influences of an employer-employee relationship, such as those that 
exist in the broadcast and newspaper media.

Other aspects of the book and magazine industries serve the needs 
of a free society. These are national media, uniformly available through
out the country. They provide a permanent record of wide variety, 
which remains readily accessible to the public through libraries, book
stores, subscriptions, and newstands. In addition, the physical nature of 
books and magazines provides certain intangible benefits—the format per
mits comprehensive discussion of sophisticated ideas. The personal nature 
of these media allows the reader to be selective and contemplative.254

Books and magazines provide an abundance of outlets, yielding a 
vast mosaic of ideas. Last year, over 25,000 new books were published.255 
The Reader's Guide to Periodical Literature, with some 1349 pages,256 
testifies to the mass of information disseminated through magazine ar
ticles each year. Moreover, in view of the economic feasibility of small- 
scale distribution, books and magazines, unlike other media, can ac
commodate specialized topics and controversial viewpoints.257

Threats to Free Expression in Book Publishing. Publishers are
often the key to reaching the reading public successfully. A publisher 
exercises his powers by selecting publishable manuscripts, arranging for 
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printing, and controlling distribution of books. It is he who directs 
and finances the promotional effort.258 As the essential link between 
authors and the public, a publisher’s performance of his functions sig
nificantly controls the effectiveness of books as a diverse medium of 
expression.

258 D. Smith, A Guide to Book Publishing 16-18 (1966).
259 See notes 251-256 supra and accompanying text.
260 D. Lacy, supra note 249, at 54. See also Dempsey, Publishing's Unagonizing Re

appraisal , New Republic, May 14, 1966, at 23, 25.
261 For example, Knopf (a publisher) acquired Pantheon (a publisher), Random 

House (a publisher) merged with Knopf, and RCA (a massive electronics conglomerate) 
acquired Random House. See Dempsey, supra note 260, at 23-24. There were an 
estimated 50 mergers or acquisitions in the book business during the years 1966-1968. 
See Publishers’ Weekly, Apr. 1, 1968, at 17. See also Business Week, May 16, 1970, 
at 68.

262 See Dempsey, supra note 260, at 25.
263 “A publisher may . . . look beyond the particulars of his art and enterprise, 

beyond the need ... to keep solvent with creditors .... He may look to his duty, 
which is to be unafraid, trust in his own taste, and respect genius.” W. Jovanovich, 
Now, Barabbas 9 (1957).

264 See Publishers’ Weekly, Apr. 1, 1968, at 18.
265 See Dempsey, supra note 260, at 24.
266 See Baily, Book Publishing and the New Technologies, Saturday Review, June 

11, 1966, at 41, 42-43. Examples are Random House with RCA, Wesleyan University 
Press with Xerox, and Science Research Associates with IBM. Id. at 43.

Book publishing, always considered a highly competitive, easily en
tered industry,259 has been a field in which the “marketplace of ideas" 
has operated as a reality. There are presently several hundred book 
publishers, none of which achieves more than five percent of the total 
market, and numbers of new firms open each year.260 Recently, how
ever, mergers within the industry and acquisitions of publishing houses 
by large corporate conglomerates have begun to erode this competitive 
structure.261 These consolidations raise fear that diversity of expression 
in publishing will be imperiled.

One danger is that large conglomerates are too profit-conscious to 
take chances on an experimental writer, or on a quality book with little 
chance of financial success,262 as small publishing concerns traditionally 
have done.263 Too great an emphasis on over-all profits, rather than 
literary and informational value, is likely to result in standardization 
and conformity.264 Another concern is that independent publishers who 
do not merge may be squeezed out because they are unable to cope with 
competition from corporate giants.265

There is a further danger that technological evolution in the com
munications field will have a devastating effect on competition when 
and if it leads to mergers between publishing houses and electronics 
firms.266 These mergers would be based on prospects for a future com
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munications system which would use transmission networks and local 
copiers to produce books. Such equipment would be so expensive that 
only the largest publishers could afford it. Perhaps, as in radio and tele
vision, only a few large publication networks could survive, and govern
ment regulation would be required to ensure freedom of expression.267

2^7 See Baily, supra note 266.
See Shayon, Look That Up in Your Funk & Wagnails, Saturday Review, Nov. 22, 

1969, at 48; Tobin, Advertising's Permissible Lie, Saturday Review, Aug. 10, 1968, at 51.
269 See Shayon, supra note 268, at 48. The book documents the advertising ethic 

that lies are permissible in advertisements if they help to sell the product. The conflict 
aro'e because Reader's Digest draws around $60 million worth of advertising annually. 
Id.

2"° The dangers of media ownership by conglomerate corporations is not limited 
to the book publishing industry, the most famous example being the abortive ITT-ABC 
merger. See Johnson, The Media Barons and the Public Interest, Atlantic, June 1968, 
at 43.

271 See note 242 supra.
-'-See notes 252-253 supra and accompanying text.

W hile these dangers might be dismissed as speculation, at least one 
instance of literary suppression by a communications conglomerate has 
been documented. In 1968, the Readers Digest Association prevented 
its subsidiary, Funk & Wagnails, from publishing The Permissible Lie: 
The Inside Truth About Advertising.2™ The reason for censorship was 
that the book was judged to be “against the best interests of Reader’s 
Digest magazine.”269 This one incident plainly demonstrates the likeli
hood of conglomerate publishers refusing to print controversial manu
scripts which offend companion divisions of the conglomerate.270

Rejection of Steal This Book by 30 publishers271 suggests a different 
mode of repression—collective refusal by the publishing industry to 
print extremely controversial books. Such incidents are likely to in
crease as the trend towards concentrated ownership continues, resulting 
in fewer independent publishers willing to take chances on offbeat 
books, more large publishing units afraid to tarnish their corporate 
images, and greater feasibility of concerted action as the number of 
publishers dwindles.

First Amendment Remedies. Cases of unofficial censorship by
publishers are particularly serious so long as the book remains the 
medium most suited for expressing minority viewpoints and controver
sial ideas.272 Since a rejected author is usually not granted legal recourse, 
few cases receive public attention and the scope of present and potential 
suppression remains unknown.

These restrictions on the publication of books are held not to violate 
the first amendment because there is no government involvement in 
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book publishing. Moreover, there is a countervailing first amendment 
right of the publisher to choose freely which books he wishes to 
publish.

One possible remedy for these problems would be vigorous govern
ment efforts through enforcement of the antitrust laws to maintain 
the competitive structure of the publishing industry. In the communi
cations media, it is becoming increasingly obvious that the application 
of antitrust laws is not solely a question of economics; it is also an 
important means for achieving first amendment goals.273 The nexus 
between the guarantee of free expression and the mandates of antitrust 
law was first noted by Judge Learned Hand, who rejected an argu
ment that the first amendment shielded the anticompetitive practices 
of a national news service.274 The Supreme Court, speaking through 
Justice Black, affirmed the ambiguous decision, stating that “[t he 
First Amendment, far from providing an argument against application 
of the Sherman Act, here provides powerful reasons to the contrary.”275

273 See Hale v. FCC, 138 U.S. App. D.C. 125, 130, 425 F.2d 556, 561 (1970) (Tamm, J, 
concurring).

274 Associated Press v. United States, 52 F. Supp. 362, 372 (S.D.N.Y. 1943), afj'd, 
326 U.S. 1 (1945).

275 Associated Press v. United States, 326 U.S. 1, 20 (1945).
276 See Kansas City Star Co. v. United States, 240 F.2d 643, 659-60 (8th Cir.), cert, 

denied, 354 U.S. 923 (1957).
277 See Johnson, supra note 270, at 51.
278 326 U.S. at 20.
279 See D. Smith, supra note 258, at 108.

Antitrust enforcement, however, will be effective in preventing harm
ful concentration in the publishing industry only when competition 
in an economic sense is threatened.276 Impairment of competition in 
the marketplace of ideas may be possible without an illegal lessening of 
economic competition. To strengthen the impact of the antitrust laws, 
Congress should establish, as a minimum standard for judging consoli
dations, the rule that no aggregation of communications media will be 
permitted without a specific and convincing showing of some con
tinuing countervailing social benefit.277 Such a law would discourage 
the trend toward large media conglomerates taking over independent 
publishers and would preserve “the widest possible dissemination of 
information from diverse and antagonistic sources.”278

Book Promotion Through Reviews. Once printed, a book often
must be promoted in order to reach the public effectively. Publishers 
have an obligation to promote every book they print,279 not solely to 
make sales, but also to communicate the availability of the book to the 
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public. Book reviews and advertisements in newspapers or periodicals 
are the primary means of promotion.280 In effect, the utility of books 
as a medium of communication becomes dependent on their treatment 
in other media. If a book is not reviewed, or if advertising for it is 
refused, freedom of expression is impaired.

2'° See D. Lacy, supra note 249, at 58. These means are not really effective in letting 
people know what is available. Library Journal, the most extensive review medium, 
treats less than 40 percent of the books published; the New York Times Book Review, 
the largest general public medium, treats about 20 percent. Since each book is a new 
product which must be advertised independently, publishers can afford to buy only 
minimal exposure for a particular book unless its author is already well known and 
popular. Id.

2S1 See MacDougall, How Book Reviews Make or Break Books—Or Have No Impact, 
Wall Street Journal, June 9, 1971, at 1, col. 1. The dependence of publishers on the 
reviewing media was apparent during the New York newspaper strike in the winter 
of 1962-1963. Publishers displayed the utmost concern over the absence of reviews. 
See Tebbel, Behind the Publishing Scene, Saturday Review, Jan. 19, 1963, at 15.

Informal methods, such as friendly phone calls, free lunches, and cocktail parties 
are also used to procure reviews. See MacDougall, supra note 281, at 22, col. 1. 
Additionally, publishers purchase advertisements to influence publications to review 
a book. See D. Smith, supra note 258, at 113-14.

283 See note 280 supra and accompanying text.
284 See Rcgnery, Bias in Book Reviewing and Book Selection, A.L.A. Bull., Jan. 1966, 

at 57. Regnery, a conservative, investigated the alleged liberal bias in the major book 
review media. He concluded, however, that the conservative viewpoint is given a 
fair hearing. Id. at 62.

285 See text accompanying note 243 supra.
286 See Tallmer, The Silent Treatment, 169 Nation 59 (1949).

Reviews and reviewers have perhaps the most substantial impact on 
the successful promotion of a book.281 Apart from providing free adver
tising, book reviews provide criteria by which at least the more sophisti
cated book buying public, will make its decisions. In launching a new 
work, every effort is made to secure reviews, and hundreds of free 
review copies are sent to editors and reviewers.282 283 Still, the limited 
capacity of the reviewing media dictates that, despite these efforts, the 
majority of books go unreviewed and remain unknown to the general 

283

The effect this process has on freedom of expression has received 
surprisingly little attention. Obviously, it is possible that it acts as subtle 
censorship by discouraging libraries and readers from buying.284 The 
Hoffman incident demonstrates suppression by refusal to review.285 
Similar refusal has been alleged in at least one other instance—American 
Freedom and Catholic Po'wer.286 As in the case of a publisher’s rejec
tion, this type of restraint on expression is disclosed to the public only 
rarely because of the absence of any outlet through which the author 
can voice his complaint.



924 The Georgetown Law Journal [Vol. 60:867

If a book fails because its controversial message is purposely censored 
by reviewers’ silence, no legal remedy is called for, because of the re
viewers’ first amendment freedom to comment on, criticize, praise, or 
ignore a book.287 288 In light of the flood of new titles each year,258 it may 
well be impossible to develop, with present concepts, any right to have 
one’s book reviewed; the reviewing publications simply could not afford 
to provide the editorial space or time necessary to review all the books 
they receive.

287 The tort principle of “fair comment” as a defense to libel actions affords legal 
immunity for the honest expression of opinion on matters of legitimate public in
terest. This privilege is based on freedom of expression and includes literary criticism. 
See 1 F. Harper & F. James, The Law of Torts § 5.28, at 456, 462 (1956); Restatement 
of Torts § 609 (1938).

288 See note 262 supra and accompanying text.
289 See Dempsey, The Publishing Scene, Saturday Review, May 19, 1970, at 33. 

Some advertising campaigns, however, contribute substantially to the success of a 
book. See Publishers Weekly, Dec. 15, 1969, at 16. The publisher of The Peter 
Principle, one of the best sellers of 1969, stated that mass exposure of one inch ads 
in a great variety of media was most effective in the promotional drive. Id. at 17.

290 See Note, The Duty of Newspapers to Accept Political Advertising—An Attack 
on Tradition, 44 Ind. L.J. 222 (1969); Note, Resolving the Free Speech-Free Press 
Dichotomy: Access to the Press Through Advertising, 22 U. Fla. L. Rev. 293 (1969).

291 See Note, The Duty of Newspapers to Accept Political Advertising—An Attack 
on Tradition, 44 Ind. L.J. 222, 232-33 (1969); Note, Resolving the Free Speech-Free 
Press Dichotomy: Access to the Press Through Advertising, 22 U. Fla. L. Rev. 293, 
302, 306 (1969).

Book Promotion Through Advertising. Paid advertising, the
other major factor in the promotional process, is usually limited by lack 
of funds and by uncertainty about the marketing impact of advertise
ments.289 In any case, when a book is not reviewed, advertising— 
whatever its impact—is the only way of informing the reading public 
that a book is available. A refusal to advertise may amount to a denial 
of access to an important means of disseminating ideas. Because the 
writer or publisher, and not a third party, must assume the cost burden 
of advertising, a right to advertise books might be workable. It is pos
sible, in this regard, to avoid many of the legal and practical obstacles 
involved in a right to have a book reviewed; a mandatory right to 
advertise does not interfere with a reviewer’s first amendment rights, 
and advertisements repay the medium’s space and manpower costs.

A right of access to the press through advertising has, in fact, been 
asserted in recent law review articles.290 However, a distinction has been 
drawn between political and commercial advertising. The suggested 
right to advertise extends only to political advertisements.291 This dis
tinction is based on the traditional rule that commercial expression is
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not protected by the first amendment;292 * consistent with this doctrine, 
Neva York Times Co. v. Sullivan™ applied the first amendment to a 
noncommercial advertisement. ;

292 See Breard v. City of Alexandria, 341 U.S. 622, 642-43 (1951); Valentine v. 
Chrcstcnsen, 316 U.S. 52, 54 (1942); Note, Freedom of Expression in a Co?mnercial 
Context, 78 Harv. L. Rev. 1191 (1965).

292 376 US. 254, 265-66 (1964).
294 See note 291 supra and accompanying text.
295 See note 244 supra and accompanying text.
29« N.Y. Times, Dec. 28, 1961, at 26, col. 1.
297 57 F.T.C. 145 (1960).
298 Id. at 220.
299 See Developments in the Law—Deceptive Advertising, 80 Harv. L. Rev. 1005, 

1032 (1967).
300 1967 1970 Transfer Binder] 3 Trade Reg. Rep. <i 17,996, at 20,376 (FTC 1967).
301 57 F.T.C. 145 (1960).

With respect to the promotion of books, differentiation between com
mercial and political content when seeking a right of access through 
advertising294 295 * 297 is invalid. Book advertising serves more than just com
mercial purposes; it is also instrumental in furthering the advocacy of 
ideas. In spite of refusing to advertise Abbie Hoffman’s Steal This 
Book™ the New York Times has stated in an editorial that

[w]e think the principle of freedom of the press . . . imposes on 
us the obligation to accept advertising of books whose contents we 
reject. . . . The guarantees of the First Amendment are not mere 
guarantees of the publisher’s right to publish. They are, more im
portantly, guarantees of the public’s right to know. We consider 
that is what free press truly means: the maintenance of open com
munication in the realm of ideas.290

The distinction between political and commercial content has also 
plagued the Federal Trade Commission in its attempts to attack false 
advertising of books. In Witkower Press, Inc.™ the FTC asserted its 
power to regulate advertisements for health books and to prosecute if 
the advertisements repeated false claims made in the book.298 This 
decision may, in effect, have exercised a form of censorship by failing 
to require that the advertisement speak truthfully about the book, but 
suggested instead that the right to advertise the content of a book could 
be conditioned on the truthfulness of the claims within the work.299 300

When this issue arose again in Rodale Press, Inc.,so° the complaint 
was brought under the same theory as that in Witkower:301 The Com
mission, however, avoided the first amendment problem and based its 
holding on the theory that the ads in question inaccurately represented 
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the book.302 Commissioner Philip Elman vigorously dissented: “Al
though purporting to be directed only at the advertising, the proceeding 
necessarily involves an inquiry into the truth or falsity of the book. . . . 
Such an inquest constitutes indirect censorship of ideas and opinions 
expressed in the book.” 303 Confusion surrounding FTC actions in this 
area has been reduced somewhat by a recent policy announcement indi
cating that advertising which promotes the sale of books enjoys first 
amendment protection.304 Evidently, the FTC has concluded that book 
advertising merits special treatment in view of its inseparable com
mercial and free speech components and its essential role in the dis
semination of ideas.

302 3 Trade Reg. Rep. 17,996, at 20,384. On appeal, consideration of the first 
amendment issue was not required; the case was remanded because the agency had 
changed theories in mid-stream without giving reasonable notice. Rodale Press, Inc. v. 
FTC, 132 U.S. App. D.C. 317, 407 F.2d 1252 (1968).

303 3 Trade Reg. Rep. 17,996, at 20,390 (Elman, dissenting).
804 36 Fed. Reg. 13,414 (1971) (FTC enforcement policy with respect to advertising 

of books). “Whether the advice being offered by the publication will achieve, in 
fact, the results claimed for it in the advertising will not be controlling . . . .” Id.

305 See note 247 supra and accompanying text.
306 See id.
807 39 U.S.C. §§ 101-5605 (1970); see Kennedy, The Postal Reorganization Act of 

1970: Heading Off Future Postal Strikes?, 59 Geo. L.J. 305 (1970) (discussion of the 
labor provisions of the Act); Saltzstein & Resh, Postal Reform: Some Legal and 
Practical Considerations, 12 Wm. & Mary L. Rev. 766 (1971) (discussion of the new 
procedures for changing postal rates and mail classifications); Comment, Postal Re
organization Act: Applying the Law to the Letter, B.C. Ind. & Com. L. Rev. 1151 (1971) 
(further discussion of the Act).

308 See Hannegan v. Esquire, Inc., 327 U.S. 146, 151 (1946). The Court noted the 
second class mailing privilege is a form of subsidy, and found it to be worth $500,000 
a year to Esquire magazine. Id. at 151 n.7. ■

Second Class Rate Increases under tbte Postal Reorganization Act of 
1910. The dissemination of ideas by the magazine industry is
inextricably bound to the cost of mailing a periodical to subscribers. 
Gardner Cowles’ announcement of the demise of Look magazine after 
35 years of publication,305 laid the blame for that periodical’s demise on 
an unprecedented 142 percent increase in second class postal rates, 
planned to be phased in over the next five years.306 This increase, 
called for by the Postal Reorganization Act of 19 7 0,307 represents a 
departure from historical practices.

Since 1879, periodical publications have been delivered through the 
mails at subsidized second class rates.308 Recognizing the special con
tribution of magazines as a public service, Congress traditionally has 
provided low cost postal service to encourage the distribution of
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periodicals.309 The preferential rates effecting this policy were a major 
factor in the tremendous growth of the magazine industry during the 
late 19th century.310 The subsidized, wide-reaching circulation of peri
odicals has probably been one of the major contributions the federal 
government has made to the mass education of Americans.311

309 Id. at 154; see United States ex rei. Milwaukee Publishing Co. v. Burleson, 255 
US. 407, 410 (1921); Lewis Publishing Co. v. Morgan, 229 U.S. 288, 304 (1913).

310 See D. Lacy, supra note 249, at 8; T. Peterson, supra note 246, at 1.
311 See Ablard & Harrison, The Post Office and the Publishers'' Pursestrings: A Study 

of the Second-Class Mailing Permit, 30 Geo. Wash. L. Rev. 567, 601 (1962).
312 39 US.C. § 3621 (1970).
313 See United States Post Office Dep’t, Request for Recommended Decision on 

Changes in Rates of Postage and Fees for Postal Services, Before the Postal Rate 
Comm’n, Docket No. R71-1, at table B-IV (Feb. 1, 1971) (copy on file at Geo. L.J.). 
The 142 percent figure is an industry-wide average which was calculated by first 
estimating attributable costs for fiscal year 1972 at $242.4 million, and fixing a reason
able assignment of all other costs at $92 million for a total of $334.4 million. Revenues 
at current rates were then projected at $138.2 million. Proposed rates were thus set 
to obtain an additional $196.2 million—an overall second class increase of about 142 
percent. See Testimony of J. Hargrove, Before the Postal Rate Comm’n., Docket 
No. R71-1, at 34-37 (Feb. 1, 1971) (copy on file at Geo. L.J.). The planned increase 
for individual publications varies according to weight, proportion of editorial and 
advertising content, and distance travelled. Id.; see notes 325-328 infra and accom
panying text.

314 39 US.C. § 3622(a) (1970).
315 Id. 5 3626.
316 The Postal Service may initiate a temporary rate increase if the Postal Rate 

Commission does not act within 90 days after submission of a proposal. Id. § 3641. 
The statutory authority of the Postal Service to initiate temporary rates was chal
lenged unsucessfully by the Magazines Publishers Association in the United States 
District Court for the District of Columbia. See Magazine Publishers Ass’n v. Post 
Office Dep’t, 39 U.S.L.W. 2648 (D.D.C. May 11, 1971).

317 The average yearly increase in second class rates since World War II has been
6.8 percent. No annual increase in that period exceeded 14 percent. See Time; 
Jan. 10, 1972, at 43. , ;

However, in setting up the independent Postal Service in 1970, Con
gress declared that the movement of mail must pay its own way.312 
This requirement, coupled with existing low second class rates, led to 
the disproportionate 142 percent requested increase.313 The Postal Re
organization Act requires that the Postal Service submit all requests 
for rate changes to the Postal Rate Commission for approval.314 Al
though the proposed increase would be phased in over a five year period, 
in equal annual increments,315 the first step was temporarily put into 
effect on May 16, 1971, pending review of the full increase by the 
Commission.316

Xot unexpectedly, publishers always have objected to second class 
rate increases.317 Reaction to the Postal Service’s current increase, how-
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ever, has been exceptionally vehement.318 Editorials denouncing the 
proposal have appeared in numerous magazines, predicting that “the 
new change will so skyrocket mailing costs ... as to impair the demo
cratic process,”319 and that the “effect will be to concentrate opinion
forming power in the hands of fewer and fewer people.”320 Such ap
prehensions are understandable in view of the potentially ruinous eco
nomic impact on the publishing industry. In 1970, American magazines 
had total earnings of about $50 million;321 under the new proposed 
rates, mail service would cost an additional $196 million by 19 7 6322— 
nearly four times 1970 profits. Look magazine’s postal bill would have 
risen from $4 million to $10 million yearly.323

318 For example, in 1962, 'Nation magazine said it could accept the small increase 
instituted at that time with “comparative equanimity” because it could raise subscription 
rates without self-damage. Nation felt that its readers would not object to paying 
more for the cultural and intellectual value of the magazine. See 194 Nation 322 (1962). 
In contrast, Nation severely criticized the current proposed increase. See 212 Nation 
581 (1971).

319 94 Commonweal 322 (1971).
320 New Republic, July 10, 1971, at 8; see Life, Aug. 20, 1971, at 4; 212 Nation 581 

(1971); Saturday Review, Oct. 2, 1971, at 26; zd., Nov. 14, 1970, at 63.
321 See Life, Aug. 20, 1971, at 4.
822 See note 313 stipra.
323 See Time, Sept. 27, 1971, at 55.
324 Editorial material is charged on a fixed per-pound basis irrespective of the dis

tance travelled. The charge for advertising content is substantially higher and varies 
with the distance travelled. Compare Act of Sept. 2, 1960, Pub. L. No. 86-682, 74 
Stat. 669, as amended, Act of Dec. 16, 1967, Pub. L. No. 90-206, § 104(a), 81 Stat. 617.

325 See Testimony of A. Eden Before the Postal Rate Comm’n, Docket No. R71-1, 
at 79 (table 10) (Feb. 1, 1971) (copy on file at Geo. L.J.). As proposed by the 
Postal Service, rates for editorial matter would be increased by 112 percent, while 
rates for advertising matter would be raised by amounts ranging from 23 to 75 
percent, depending on the distance of delivery. Id.

326 See United States Post Office Dep’t, Request for Recommended Decision on 
Changes in Rates of Postage and Fees for Postal Services, Before the Postal Rate 
Comm’n, Docket No. R71-1, at table B IV (Feb. 1, 1971) (copy on file at Geo. L.J.). 
Under the proposal, the effective minimum rate for magazines would be increased 
from 1.3 to 3.2 cents. Id.

Small magazines with little advertising, the publications most valuable 
as an outlet of free expression, will bear the largest percentage increase. 
The cost of mailing second class matter is presently calculated under a 
dual rate structure, with considerably lower charges for editorial con
tent than for advertising.324 With the proposed rate changes the in
crease will be relatively greater for magazines that have larger propor
tions of editorial content in relation to advertising, often the smaller 
magazines.325 In addition, the proposal calls for a novel per-piece han
dling charge which will more than double the effective minimum rate 
for lightweight magazines.326 The Postal Service has stated that these
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increases are necessary because editorial and minimum charges are dis
proportionately low under existing rates.327 Therefore, while the widely 
quoted 142 percent figure is merely an overall industry average, small 
magazines with little or no advertising will have to contend with a 
significantly larger rise.328 From the standpoint of the first amendment, 
it is notable that political and literary magazines, which already suffer 
under chronic financial difficulties,329 would be among those most ad
versely affected.

327 See Testimony of J. Hargrove, supra note 313, at 37-38.
329 According to an example given by the Postal Service, a 262 percent increase 

would be imposed on a 6.1 ounce publication carrying no advertising. See Testimony 
of A. Eden, supra note 325, at 82.

329 See T. Peterson, supra note 246, at 403-04.
330 See note 313 supra.
331 The institutions involved in the rate-making process are the Postal Service, the 

Postal Rate Commission, and the federal courts, which exercise a limited review 
function. See Saltzstein & Resh, supra note 307.

332 Id. at 770-75 (discussion of the constitutionality of the Act’s delegation of the 
congressional power to establish post roads and post offices).

333 297 U.S. 233 (1946).
334 Id. at 249-51.
335 See Deutsch, Freedom of the Press and of the Mails, 36 Mich. L. Rev. 703, 751 

(1938). Deutsch limited the analogy to the denial of second class privileges for in
dividual publications. Id.

333 See Arizona Publishing Co. v. O’Neil, 22 F. Supp. 117 (D. Ariz.), aff'd mem., 
304 U.S. 543 (1938); City of Corona v. Corona Daily Independent, 115 Cal. App. 2d 
382, 252 P.2d 56, cert, denied, 346 U.S. 833 (1953).

837 39 U5.C. 5 3622(b) (1970).

The Case Against Rate Increases. Despite the heavy financial
burden 330 imposed on the magazine industry by the ratemaking policy 
of the Postal Reorganization Act,331 it is unlikely that the rates will fall 
to a first amendment challenge.332 In Grosjean v. American Press 
Ct?.,333 the Supreme Court held that a state tax on gross receipts from 
advertising in newspapers with circulations in excess of 20,000 was an 
unconstitutional infringement on freedom of the press.334 While it 
might be argued that the increase in second class rates is analogous to 
the tax burden in Grosjean—both have the same economic consequences 
and result in a limiting of free expression335—the two situations are 
easily distinguishable. Taxes which fall evenly upon the press as well 
as on other businesses invariably have been upheld,336 and the standards 
for determining rates under the Postal Reorganization Act apply 
equally to all classes of mail and to all mail users.337 Furthermore, the 
termination of a postal subsidy for magazines means merely that pub
lishers are being asked to pay for specific mail delivery service. In cases 
concerning the denial of second class mailing benefits to individual
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publications, courts have addressed the issue of total withdrawal of 
subsidy. For example, Justice Louis Brandeis once declared that the 
“government might, of course, decline to distribute newspapers, or it 
might decline to carry any at less than the cost of service, and it would 
not thereby abridge freedom of the press.. . 338

338 United States ex rel. Milwaukee Publishing Co. v. Burleson, 255 U.S. 407, 431 
(1921) (Brandeis, J., dissenting); see Hannegan v. Esquire, Inc., 327 U.S. 146, 156 
(1946). Justice Frankfurter pointed out in a concurring opinion that the case was 
limited to the denial of second class permits to individual magazines as a means 
of censorship and that there was no constitutional duty to subsidize the magazine 
industry through low postal rates. Id. at 160.

339 39U.S.C. § 3622(b) (1970).
340 Id. § 3622(a).
341 Id. § 3622(b)(3).
342 See Conf. Rep. No. 1363, 91st Cong., 2d Sess. (1970).
343 See Testimony of J. Hargrove, supra note 313, at 36-37.
344 See Brief for Magazine Publishers Ass’n, Inc., Before the Postal Rate Comm’n,

Docket No. R71-1 at 55-58 (Nov. 1, 1971) (copy on file at Geo. L.J.).

Although the rate proposal may not violate the first amendment, 
the question of whether the rates have been determined correctly under 
the provisions of the Postal Reorganization Act remains. The statute 
sets forth broad policies and specific criteria for rate setting 339 to guide 
the Postal Rate Commission in ruling on any proposed increase sub
mitted by the Postal Service.340 These provisions raise a serious ques
tion as to whether Congress intended to cut off completely the 92 year 
old subsidy for periodicals.

>- The Postal Service justifies such large increases by relying on the 
“requirement that each class of mail . . . bear the direct and indirect 
postal costs attributable to that class plus that portion of all other costs 
of the Postal Service reasonably assignable to such class. . . .”341 342 343 The 
Act establishes a rate floor equal to the costs of the actual services 
provided (attributable costs) but also requires that there be a judg
mental assignment of institutional costs (all other costs).842 The Service 
contends that it has calculated attributable costs accurately and has made 
a fair assignment of institutional costs for second class mail.348 How
ever, the Service’s determination of attributable costs for second class 
mail is open to dispute.344 * The assignment of institutional costs may also 
be attacked as arbitrary and unreasonable, and not guided by those 
policies and criteria of the Act which suggests special consideration for 
magazines.

Section 101 of the Act recognizes the Postal Service’s basic “obliga
tion to provide postal services to bind the nation together through per
sonal, educational, literary and business correspondence of the peo- 
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pie.’’ 345 This section also provides that “the costs of establishing and 
maintaining the Postal Service shall not be apportioned to impair the 
overall value of such service to the people.” 346 It has been predicted 
that the impact of higher second class rates will be so adverse that the 
social value of magazines will indeed be impaired.347

The Act also requires consideration of the “effect of rate increases 
upon the general public [and] business mail users. . . .” 348 With an 
industrv average profit margin of less than three percent and with 
second class postage rates equivalent to 4.8 percent of revenues, it 
follows almost as a matter of simple arithmetic that industry profits 
will be wiped out by the proposed 142 percent increase.349 It has been 
suggested that magazines will be largely unsuccessful in shifting the 
burden to advertisers and subscribers, or in otherwise absorbing the 
rate increase.350

More than merely inconsistent with the standards of the Postal Re
organization Act, the proposed increases are plainly contrary to the 
lonu-recognized public policy of using low postal rates to encourage 
the distribution of periodicals.351 This policy is especially relevant to- 
dav in view of the rise of television to its position as the most significant 
mass medium. A radical shift in advertising revenue to television in the 
last 20 years has placed many magazines in serious financial straits.352 
Television is further favored in that broadcasting franchises are given 
away free by the federal government, and a station often can increase 
its audience without incurring additional costs. When a magazine in
creases its audience, however, it must meet additional costs in printing, 
paper, and postage—with postage now representing perhaps the most 
important single factor.845 * 847 * 849 * 851 * 853

845 39 US.C. $ 101(a) (1970).
34« Id.
847 See Brief for Magazine Publishers Ass’n, supra note 344, at 140-47.
«48 39 U.S.C. 5 3622(b)(4) (1970).
849 See Brief for Magazine Publishers Ass’n, supra note 344, at 46-47.
350 See Testimony of E. Shafer, Before the Postal Rate Comm’n, Docket No. R71-1, 

(Aug. 13, 1971) (“The Impact of Proposed Postal Rates on Magazine Publishers”) (copy 
on file at Geo. L.J.). '

851 See note 309 supra and accompanying text.
«52 See Testimony of E. Shafer, supra note 350, at 7-9, 59-60.
«38 See Saturday Review, Oct. 2, 1971, at 26.

Avoiding Adverse Consequences. Although magazine publishers
are taking a number of steps to neutralize the proposed rise in postal 
rates, it is unlikely that these actions will be very effective. The pos
sibility of private mail delivery is being considered. Currently, how
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ever, there are no private companies capable of providing the delivery 
service required by magazines.354 355 Moreover, it is not economically 
feasible for private mail services to deliver in rural or semi-rural areas.855 
Other publishers are attempting to reduce subscriptions while boosting 
newsstand sales.356 Both of these methods have the drawback of ex
cluding all but the urban population from easy access to magazines. 
Another suggested cost-cutting device is the reduction of the size and 
weight of magazines 357—a solution whose ultimate cost-saving value 
remains in doubt.

354 See Grover, Bring Out the Pigeons: Publishers Look Into Private Delivery as 
the 142°/O Postal Rate Increase Nears, Wall Street Journal, Mar. 26, 1971, at 28, col. 1.

355 col. 2.
356 See Grover, Shunning Uncle Sam: Publishers Facing Massive Postage Boosts, 

Consider Methods to Bypass the UJS. Mails, Wall Street Journal, Feb. 8, 1971, at 28, 
col. 1.

357 Most magazines are already printed on the lightest possible paper, and Esquire, 
McCalls, and Holiday have made reductions in size. See Grover, supra note 354, at 
28, col. 3.

358 See New Republic, July 10, 1971, at 8.
359 Id.
360 See Grosjean v. American Press Co., 297 U.S. 233 (1936) (tax based on extent 

of circulation held to be an unconstitutional abridgement of the first and fourteenth 
amendments).

361 See D. Lacy, supra note 249; B. Rucker, The First Freedom (1968).
862 See D. Lacy, supra note 249, at 83; B. Rucker, supra note 361, at 223.

At least one magazine, Ne'w Republic, has suggested that Congress 
adopt additional standards, setting rates applicable to each type of publi
cation.358 The recommendation would consider size of circulation, 
profitability, percentage of contents devoted to public affairs, and ratio 
of postal expenditure to total publication expense.359 360 Although second 
class rates are now based on the relative amounts of advertising and 
editorial content, application of the proposed criteria would raise serious 
first amendment issues. The advertising-editorial distinction has a ra
tional economic basis in that magazines receive revenue from adver
tising and, therefore, can afford to pay more for mail delivery; and it 
affects all magazines equally. The criteria proposed by the New Re
public would be discriminatory in penalizing some viewpoints—those 
“popular” enough to command a wide circulation and those not suf
ficiently concerned with “public affairs”—at the expense of others.860

Many who have studied mass media have criticized the lack of di
versity and the trend toward fewer information sources in broadcasting 
and newspapers.361 They have praised the magazine as a medium of 
diverse expression, and have urged the retention of low second class 
rates as indispensable.362 The Postal Rate Commission should lower the 
proposed second class postal rate increases, and can do so in conformity 
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with the policies and criteria set forth in the Postal Reorganization Act. 
If higher postal rates continue to be a factor in forcing magazines out 
of business, Congress should act expressly to reinstate low cost second 
class rates. Magazines are clearly too valuable to be sacrificed in the pur
suit of a self-sufficient postal system.

Newspapers, books, and magazines—the predominant media in the 
world of 1791—continue to play vital roles in the American society of 
today. Although these media have matured, their lives are still precarious 
in the face of the gargantuan forces at work in their world—economic 
influences, political powers, and social currents. It is the venerable first 
amendment, understood through an analysis of competing interests and 
expanded to fit the times, that still affords the best method for keeping 
these media functional. This is possible because, as the world has 
changed, so has the law.
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Part II:

Media of Technological Revolution 

INTRODUCTION

REUVEN FRANK*

In this introduction, I should like to address myself to two items in 
particular—recent criticism of broadcast news and government con
trol over the industry. As to the primary subject, recent criticism, it 
seems to me that most of that criticism is not well-founded and that 
it is high time that we in the broadcasting industry defended ourselves 
against it. By and large, I believe that our industry has been fulfilling 
its obligations with diligence; indeed, if we have erred, if we have 
emphasized too greatly some minority position at the expense of the 
majority’s, it may well have been the position of our detractors. Noth
ing has seemed to be more in the news, in recent days, than attacks on 
the news. And yet I am inclined to think that most people in this 
country approve of the way we do our work.

However, because even a small body of opinion, if left unchal
lenged, can work the changes it desires, it is no longer acceptable to 
remain silent in the face of these attacks. It is something of a paradox 
that American journalism, which is so skilled at judging the public 
relations activities of others, has been inept at its own public relations. 
But that seems to be the case. We have been reluctant to use the very 
channels of communication which are our factory floor to make a case 
for what we are. In responding to the attacks, we must point out that 
of all those Americans interested in the news, and that is all Americans, 
only those who are professionals are interested in the news alone. But 
professional journalists alone do not seek to influence the news. It is no 
violation of this principle to suggest that we should announce it. It is 
no violation of it to object, and object strongly, to such inappropriate 
suggestions that journalists be licensed, “like doctors and lawyers,” or 
that journalism be overseen by boards of review. Such suggestions pre
sent opportunities for confrontations we should no longer avoid.

Accompanying the recent criticism have been calls for more control 
over broadcasting. Allow me to make a rather blunt statement: If the 
first amendment does not apply to broadcasting, the first amendment no

•President, NBC News. These remarks were adapted from a speech delivered to 
Siffma Delta Chi, National Journalism Fraternity, in Washington, D.C., Nov. 11, 1971. 
They are not to be construed as an endorsement of conclusions reached in the dis
cussion to follow.
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longer exists. Sometimes it seems that we lose sight of the fact that the 
first amendment is not a protector of machines. It was not fashioned to 
guard the safety of the printing press. It was written to protect people. 
In this capacity, it protects their freedom of expression in books, news
papers. magazines, over the telephone, and in broadcasting. When some 
new form of communication is invented, it will protect them there also. 
If it does not, it will be useless.

The idea that broadcast news and newsprint should stand in different 
stead before the first amendment is an unfortunate one. Perhaps it stems 
from the inappropriate comparison of airwaves and public property, the 
belief that somehow the public can “own” airwaves the way they cart 
own a piece of land. They cannot. What they can and should do is 
manage the use of broadcasting frequencies—in order to insure that 
chaos does not result in receiving sets. To say, however, that it is neces- 
sarv for the Government to regulate traffic in broadcasting is a far cry 
from saving that it should regulate the content of broadcasting. Con
trol of content, unacceptable by law and tradition when directed at 
the printed word, cannot be considered supportable merely because the 
message moves from here to there by another method.

In this regard, the so-called fairness doctrine does not, I believe, 
serve the best interests of the American people. In fact, it is not fair 
that a certain person, unable to generate an audience on his own, should 
have a captive one delivered to him in the name of fairness. A person 
is not entitled to an audience; he is entitled only to the opportunity to 
fight for it.

The following section of “Media and the First Amendment in a Free 
Society” deals with many of these matters. It focuses on television news, 
advertising, and entertainment; on the Federal Communications Com
mission; on the rationale for government regulation; and on cable tele
vision. As the reader examines this exposition, I urge that he keep in 
mind the need for a retention of basic constitutional freedoms in these 
new areas of the law and technology, as in the old ones.
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TELEVISION JOURNALISM

When demonstrators at the Chicago Democratic Convention in 1968 
turned toward TV camera vans, whose machines were fixed upon them, 
and began chanting, “[t]he whole world is watching,” they illustrated 
dramatically the impact of television news.363 364 Television news vividlv 
interprets events, and often, as in Chicago, influences the very events 
it reports, through its conspicuous presence. The whole world is watch
ing and, what is more, the whole world knows it is being watched.

363 M. Gerzon, The Whole World is Watching 43 (1969). Mark Gcrzon wrote 
this book in an attempt to explain the ways of youth. He feels that television is the 
most powerful medium of communication, differentiating the current generation from 
its predecessors. He points out that this is a world in which human eyes can see 
the experience of men everywhere. The whole world is both watching and being 
watched. Id.

364 Television 3 (B. Cole ed. 1970).
365 id.
366 Life, Sept. 10, 1971, at 42.
367 From about 1948 until roughly 1960 television producers looked upon TV news 

as a bothersome but necessary interruption of lucrative entertainment programming. 
News shows were from five to 15 minutes long, and weather, sports, and general news 
were given equal time. Staff announcers, not journalists, ripped news off the AP 
radio wire, and read it before the video camera. TV originated no news. The 1960’s 
brought the great news explosion. News was lengthened to 30 minutes; anchormen, 
political analysts, and news reporters were hired, and the “magazine format” was 
introduced creating a flexible format in which the length and placement of each 
news item are based on importance rather than on arbitrary determinations. It soon 
became apparent to producers that expanded news was as profitable as entertainment 
programming. M. Green, TV News: Anatomy and Process 3 14 (1969).

According to a recent Roper survey, 60 percent of all Americans 
over the age of 21 rely on television as their primary source of news.564 
Of those polled, 44 percent stated that they would be most likely to 
believe a television news report in cases of conflicting stories. Only 21 
percent named newspapers as their most believable source.365 In a 
Harris poll as many as 82 percent thought that TV network news was 
either “excellent” or “pretty good.” 366 Nevertheless, television has 
only recently become a news medium, and even more recently has dis
placed newspapers as the primary American news source; the impact of 
TV news is a contemporary phenomenon whose problems have onlv 
begun to be explored.367

While television is inherently different from print media, it is pos
sible to demonstrate that television news reporting is sufficiently similar 
to print media, in areas that are critical to legal analysis, and that it 
must receive the same first amendment protections. The first step in the 
process of justifying similar protections is to clearly set out unique as



1972] Mass Media 937

pects of television news, in order to analyze their responsiveness to 
print media concepts.

Technology of Television Nevus. Television is a visual medium
portrayin? events with a sense of involvement and immediacy. The 
viewer is made to feel like a participant in the sense of “you are 
there.” 363 * * * * * Since television demands participation and involvement, 
while print media create a sense of detachment and noninvolvement, 
the TV viewer is less likely to be objectively critical.369 After all, see- 
in? is believing. But this maxim can be extremely misleading when what 
one sees on the screen is not the totality of an event but portions of that 
event which are selected by newsmen. In addition, news clips themselves 
can be edited and spliced. The significance of manipulation is greater 
for television than for the print media because it is a form of medium 
that speaks to everyone, not just the literate, and thus affects a wider 
ran?c of people.370 These aspects of television illustrate not only the im
pact of technology on the audience, but also the role of technology in 
internal network operations.

363 Marha'I McLuhan distinguishes between “hot” and “cool” media. Hot media
such as radio, movies, and print are low in participation, leaving much to be filled
in or comp’eted by the audience, while cool media such as the telephone and tele
vision are high in participation and demand little of the user. M. McLuhan, Under
standing Media: The Extensions of Man 36 37 (Signet ed. 1964).

«tt McLuhan argues that the TV image demands in-depth involvement of one’s 
whole being. In contrast, literacy confers the power of detachment and noninvolve
ment bv extending the visual power to a uniform organization of time and space. Id.
at 291.

370 David Brinkley has pointed out that television news reaches people not previously 
expo cd to serious journalism and news reporting. He feels that this may explain 
why many Americans become upset when the news portrays the unpleasant and 
often depressing events which occur in our society. TV news portrays these events, 
because they are important, not because newsmen approve of them. Hearings on 
Freedom of the Press Before the Subcovmn. on Constitutional Rights of the Senate 
Conmi. on the Judiciary, 92d Cong. 1st Sess., at (1971) (statement of David 
Brinklev).

«71 Id.
372 M. Green, supra note 367, at 37-38; see Back, The Role of the Commentator as

l ime is to television as space is to newspapers; however, newspaper 
space is expandable whereas time is not.371 372 A 30 minute news show 
equals less than the front page of a newspaper, measured by wordage 
alone.872 This means that fewer stories can be treated on a newscast, 
and, more significantly, less can be said about a given story. While a 
newspaper can claim to present “all the news that’s fit to print,” tele
vision cannot pretend to provide such complete coverage. TV is neces
sarily more selective than newspapers, and greater selectivity means 
greater opportunity to slant news by omission and differential selection.
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Television time is linear. The viewer can receive information only in 
the order in which it is presented, and can pass over certain items only 
by turning off or ignoring his set. With newspapers and magazines, the 
reader can pick and choose what he wants to read and the order in 
which he wants to read it.* 373 Since the news broadcast is seen bv the 
entire audience, television could conceivably be tempted to gear its 
format to common denominators, as opposed to print media, which 
might include items of less than general interest.374

Censor of the News, in Problems and Controversies in Television and Radio 339, 
341-46 (H. Skornia & J. Kitson eds. 1968); Isaacs, The Future of Television JoumaJisni, 
30 Encounter 84 (1968).

373 Loevinger, Broadcasting and the Journalistic Function, in Problems and Con
troversies in Television and Radio 320, 335-36 (H. Skornia & J. Kitson eds. 1968).

Wild. at 333; Colum. Journ. Rev., Summer 1970, at 20.
375 Day, Television News: Reporting or Performing?, in Problems and Contro

versies in Television and Radio 313 (H. Skornia & J. Kitson eds. 1968).
376 T. White, The Making of the President 1968, at 197 (1969).
377 M. Green, supra note 367, at 41.
378 See note 363 supra and accompanying text.

Television News as Entertainment. Television news is the step
child of an entertainment industry. John Day, a former director of 
CBS news, has stated that TV is show business and that, in trying to 
adapt itself to this strange new world, news has taken on some elements 
of show business.375 The entertainment aspect of television news re
porting involves two phenomena—the quest for excitement and the cult 
of personality. TV news does not dare to be dull. If it is dull, it losses 
its audience, its sponsors, and ultimately its air time.376 This fact of life 
may well lead the news director to choose the more entertaining item 
over the more informative. In addition, each national network has its 
news star, whose personality and opinions may dominate the style and 
content of the news.377 In newspapers, the “stars,” such as James Reston 
of the New York Times, tend to be news analysts rather than reporters. 
The television news star is typically the reporter. Furthermore, people 
may well put a greater trust in a kindly human being into whose face 
they look each evening than in the more impersonal, anonymous news
paper reporter.

Television, to a far greater extent than newspapers, affects and trans
forms the very events which it purports to record. People act differently 
when they are before a camera, when the impressive array of equip
ment and vans move onto the scene bringing national significance to an 
event. Again, the Chicago “whole world is watching” incident 378 illus
trates that participants are very aware of the television eye and are 
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acting accordingly.879 If the television camera cannot look at an event 
without changing it, the dangers for distortion increase.379 380

379 As another examp'e, in the po'itical sphere, of the effect of TV on events, tele- 
vi-ion seems to focus the viewer’s attention on the candidate’s personality rather than 
on his ideas. McLuhan asserts that in the Kennedy-Nixon debates, Kennedy had an 
ideal TV personality whereas Nixon’s image was too sharp and intense. M. McLuhan, 
supra note 368, at 287-88. By the 1968 campaign, Mr. Nixon had taken the television 
in a?c factor into account. A staff was hired to help him adapt his image to television. 
J. McGinniss, The Selling of the President 1968, at 38-40 (1969).

380 H. Skornia, Television and the News: A Critical Appraisal 21-22 (1968).
■•''Hearings on Subpoenaed Material Re Certain TV News Documentary Programs 

Before the Special Sub comm, on Investigations of the House Comm, on Interstate and 
Foreign Cotnrnerce, 92d Cong., 1st Sess. 367-69 (1971).

3*2Special Subcomm, on Investigations of the House Comm, on Interstate and 
Foreign Commerce, Report on Network News Documentary Practices—CBS “Project 
Nassau”, H.R. Rep. No. 1319, 91st Cong., 2d Sess. 1, 74-82 (1970).

Potential for Abuse of Reporting Power. The Federal Com
munications Commission has documented a case of visual image with 
great emotional impact which turned out to be a misrepresentation. In 
a CBS program, Hunger in America^ a dying baby was shown on the 
screen with the following commentary: “Hunger is easy to recognize 
when it looks like this. This baby is dying of starvation. He was an 
American. Now he is dead.” FCC investigation revealed that, unbe
knownst to CBS, the baby shown actually died of septicemia, due to 
meningitis and periotonitis, due in turn to premature birth. There was 
no evidence to suggest that either the mother or the father were suffering 
from malnutrition.381

Project Nassau presents another example of the direct effect of tele
vision on actual events. The House Special Investigations Subcommittee 
studied charges against CBS in its preparation of Project Nassau, a news 
documentary dealing with an attempt of Cuban and Haitian expatriates 
to invade Haiti and depose President Duvalier. The Subcommittee found 
that CBS had not only filmed sham events and manipulated soundtracks, 
but had also created a situation which could have caused a major crisis 
for American foreign policy. CBS ultimately decided not to show this 
“documentary” on the air.382

The same subcommittee’s investigation of the coverage of the Chi
cago Convention in 1968 yields further examples. Although the Sub
committee was reluctant to arrive at any hard and fast conclusions about 
the charges, and repeatedly emphasized the highly subjective nature of 
some of its conclusions, certain abuses were indicated. As an example 
of editing footage to present a misleading picture of events, the Sub
committee found that filmed scenes of violent police action against 
the demonstrators were commonly intercut with live shots of Mayor 
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Richard Daly, who was seen smiling and nodding to assistants. This 
gave the impression that he was personally directing the police action 
and was completely satisfied with its progress.383 A review of the ma
terial in the out-takes, those film strips not shown on the air, left investi
gators with the impression that a significant amount of the out-takes 
contained material which would have been unfavorable to the demon
strators.384 Also documented was the fact that one newsman placed a 
“Welcome to Chicago” sign on top of pieces of burning trash he had 
gathered and photographed the result, to “provide a more meaningful 
picture.”385

383 Staff of Special Subcomm, on Investigations of the House Comm, on Inter
state and Foreign Commerce, 91st Cong., 1st Sess., Report on Television Coverage 
of the Democratic National Convention, Chicago, Illinois, 1968, at 20 (Comm. Print 
1969).

384 ]d. at 14.
385 id. at 17.
386 Although the primary source of TV news is the press wire service, TV relies 

on many other sources as well. For example, TV needs an independent source of 
live footage. Microwave feeds are TV’s own version of the wire services. This is 
an electronic transmission of news stories fed by closed-circuit microwave to sub
scribers who record it on video tape and select from it any stories they wish to use 
on their local broadcasts. The microwave feeds usually originate with a national net
work and are sold to local subscribers. Other sources of TV news are news film 
syndication services (which are cheaper than the microwave feeds but often rake 
several days to obtain), stringers (or free lance cameramen), staff reporters, public 
relations representatives (e.g., of government agencies, political parties and candidates, 
business firms, etc.), universities, etc. It should be noticed that except for the sources 
of TV film, the sources of TV and newspapers arc almost identical. For a discussion 
of the sources of TV news, see M. Green, supra note 367, at 29-36.

These cases are atypical, viewed against the great bulk of news 
reporting on the air. Still, the medium is open to abuse, and abuses have 
been proved. What, if anything, should be done about it? The alterna
tives are to apply some form of government control in an attempt to 
eliminate these abuses, or conversely to accord television the same treat
ment under the first amendment as print media. The choice of approach 
turns on whether television and print media are sufficiently similar to 
require the same protection, and on whether or not the potential abuse 
from government control is greater than the potential abuse by tele
vision itself.

Television and Newspapers: Same First Amendment. Television
and newspapers share many problems. Both rely heavily for their news 
upon the press wire services—AP, UPI, and Reuters.386 No one net
work or newspaper can keep track of events occurring all over the 
world without reliance on the wire services, giving both parties in 
effect the same news from the same sources.
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W hen considering potential for abuse and the existence of actual 
abuses, one should note that newspapers are not free of such errors. 
While a falsified picture may have great impact, it is much easier to 
falsify with words alone. No camera effects or editing machinery need 
be employed. Project Nassau itself is a tame affair when compared with 
the role of the Hearst papers in the Spanish-American War.387

3 7 It has been said that the Spanish-American War was the newspapers’ war. 
XV. Mili.is, The Martial Spirit: A Study of Our War with Spain 163 (1931). Cor
respondents fanned the flames of war by giving an exaggerated account of events 
and actually faking others. Id. at 41-43; H. Morgan, America’s Road to Empire: 
The War with Spain and Overseas Expansion 13 (1965). Hearst himself com
manded a ship, chartered by the press, in embattled waters to make headlines. W. 
Millis, supra, at 163. The Hearst operations both fanned the flames of war and 
increased the circulation of the Hearst papers.

388 See notes 364-366 supra and accompanying text.
3'9 Vice President Agnew, in a now famous speech, has criticized newsmen for 

“instant analysis” and “querulous criticism” in connection with an address by President 
Nixon on the subject of Vietnam. 115 Cong. Rec. 34,043 (1969).

It might be argued that television today has a tremendous power to 
influence us, as illustrated by the Roper survey and Harris poll,388 
and that different treatment should be accorded it on this basis. How
ever, the fact that such power exists is neither new nor surprising. The 
power to influence is a power which has always been exercised by all 
forms of news media. The power is not new, what is new is the exercise 
of this power by television. This fact standing alone does not call for 
different regulation of television, any more than newspapers should 
have been regulated when they were the dominant source of news.

A?ain, it might be argued that television and newspapers should be 
accorded different treatment under the first amendment because their 
basic functions are different. Television, it is said, has a commercial 
orientation which does not exist in newspapers, thereby limiting its 
critical independence. Also, television, unlike newspapers, is licensed 
directly by the Government and may therefore be less critical of gov
ernment. In reply, it must be noted that the primary complaint about 
television news reporting is that it is overly critical of government.389 
It follows that economic influences and FCC licensing have not resulted 
in a broadcast press which echoes its master’s voice. One of the tra
ditional functions of the press in America has been to keep a critical 
eve on government; it is obvious that television is fulfilling this function 
as well.

Regulation. Broadcast news includes documentaries, daily news
casts, and editorials. Any discussion of regulating television news report
ing must attempt to draw the distinction between subjective interpre
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tation and actual fraud. In October 1971, after the Pittsburgh Pirates’ 
World Series victory, the AP reported that fans rioted through the 
streets of the city. The UPI reported smashing of windows and minor 
looting, but nothing to suggest a riot.390 Whether 40,0000 or more 
people in downtown Pittsburgh are “rioting” is a question of interpre
tation and of what the individual reporter is able to observe. It is clear 
that in such areas of interpretation freedom of the press must be 
upheld—the freedom of a reporter to describe events as he sees them. 
Any attempt at government regulation in this area could only amount 
to a form of censorship in violation of the first amendment.

390 Newsweek, Nov. 1, 1971, at 82.
391 The internal rules of the House of Representatives gives the Committee on 

Interstate and Foreign Commerce responsibility for legislation relating to the regulation 
of interstate and foreign communications. These rules authorize the Special Sub
committee on Investigations to conduct full and comp’ete studies and investigations 
and to make inquiries concerning such regulation. More precisely, the Committee 
is charged with assisting Congress in the formulation, consideration, and enactment of 
modifications in existing laws governing broadcasting and of such additional legisla
tion as may be necessary or appropriate. Also provided for is the analysis and 
eva’uation of the application and execution of existing laws governing broadcasting. 
See House Comm, on Interstate and Foreign Commerce, Report on Proceeding 
Against Frank Stanton and Columbia Broadcasting System, Inc., H.R. Rep. No. 349, 
92d Cong., 1st Sess. 26-27 (1971). The FCC obtains jurisdiction to hold its hearings by 
virtue of being the agency, responsible to Congress, charged with administering the 
Communications Act. 47 U.S.C. § 151 (1970).

392 47 U.S.C. § 509 (1970).
393 Special Subcomm, on Investigations of the House Comm, on Interstate and 

Foreign Commerce, Report of Deceptive Programing Practices, H.R. Rep. No. 108, 
91st Cong., 1st Sess. 23 (1969).

see 47 U.S.C. § 312(a) (1970).
395 Special Subcomm, on Investigations of the House Comm, on Interstate and 

Foreign Commerce, Report on Deceptive Programing Practices, H.R. Rfp. No. 108, 
91st Cong., 1st Sess. 23 (1969).

The argument against any regulation in the area of willful fraud, of 
editing an interview so that the speaker appears to be saying things he 
never intended, is less clear. In one report, the House Special Investiga
tions Subcommittee391 has recommended that section 509 of the Com
munications Act,392 which prohibits deceptive practices on quiz shows, 
should be amended to prohibit falsification in news broadcasts.393 The 
Subcommittee further has recommended that section 312 of the Act, 
which provides that the FCC may revoke a station’s license, should be 
amended to make commission of a crime by a licensee and the willful 
or repeated failure to observe federal or state law sufficient cause for 
revocation.394 The Subcommittee also has suggested that a section be 
added which would require television stations to retain out-takes for 
inspection by duly constituted authorities for at least six months fol
lowing a broadcast.395 Finally, it has suggested prohibiting a licensee
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from allowing previews of news interviews or reports which are to be 
broadcast at a later date unless all interested parties, upon request, are 
accorded equal opportunity to preview such programs.396 :•

896 id,
397 Hearings on Possible Anticompetitive Effects of SaJe of Network TV Advertising 

Before the Subcomm. on Antitrust and Monopoly of the Senate Comm, on the 
Judiciary, 89th Cong., 2d Sess., pt. 1, at 261 (1966).

398 H. Skorma, supra note 380, at 193-216.

These are very strong measures, and they appear to have just as much 
potential for abuse as the news reporting itself. For example, these 
amendments would give the FCC power to inspect records of all TV 
news broadcasts, effectively opening the doors of newsrooms to a gov
ernment agency. As an additional example, any increase in the FCC’s 
license revoking power, when related to news content, increases the 
chance of behind-the-scenes intimidation of the press. Furthermore, it is 
not always clear in a particular case whether there is falsification, 
interpretation, or simply a report based on a reliable source which turns 
out to be incorrect. To allow a government agency to decide these 
matters gives it great power and presents a formidable threat to free
dom of the press.

A more reasonable amendment to the Communications Act might 
be one requiring broadcasters to clearly label all edited films, simula
tions, and re-enactments with subtitles. In this way, the public would 
be put on its guard. But even a simple amendment such as this, to be 
effective, would require some form of sanction, and again a govern
ment agency would obtain a power over the press which could be 
misused.

A different solution to the problem might be found in self-regulation. 
The present Television Code of the National Association of Broad- 
c .sters requires that news reporting be factual, fair, and without bias; 
morbid, sensational, or alarming details not essential to the factual report 
should be avoided; commentary and analysis should be clearly identified 
is such.397 This code is clearly not a regulation, but merely an amor
phous standard which contains no internal sanctions. It employs 
“shoulds” instead of “musts” and provides no specific guidelines. There 
have been suggestions that news stations ought to update the NAB 
code, making it stronger and providing sanctions for abuse.398 Such 
m action would give the news media a code of ethics analogous to the 
ABA standards for lawyers, which contain disbarment sanctions, thus 
making broadcast journalism more like other professions. Stations could 
do much themselves. They could add subtitles, and when presenting a 
reply editorial they could re-broadcast the original editorial comment 



944 The Georgetown Law Journal [Vol. 60:867

of the station so that the viewer would actually hear both sides, al
though this may raise the legal question of violating the fairness doc
trine by airing the original comment twice.

But independent action avoids the issue of whether there is a greater 
likelihood of harm to the public from abuses by the broadcast industry 
or from government intervention in that industry. It must be remem
bered that the greatest potential for abuse exists in the broadcast 
medium. Nevertheless, as the record now stands, it seems that the public 
stands to lose far more in a qualitative sense from government inter
ference with television than from abuses of television itself. One must 
keep in mind the broad principles that are part of the very fabric of 
government in the United States—freedom of access to information, 
the protection of critical opinion, and the encouragement of diversity 
of opinion. Occasional abuses within the industry may very well be the 
price we must pay for allowing these freedoms to flourish. Hopefully, 
television news reporting will grow in responsibility as a result of the 
current round of criticism and will develop its own standards of 
journalistic excellence. If the medium achieves this goal, the public 
will have a broadcast press that is wholly accurate as well as free.

TELEVISION AS ENTERTAINMENT

Television’s power as a social force 399 derives not from its frequently 
scrutinized role in news reporting,400 but rather from its role as an 
entertainment medium.401 Network television, the major source of 
programs, provides over 10,000 hours of programming each year,402 

399 Television “is the most powerful social force in the world’s most powerful 
nation.” Survey of Broadcast Journalism 1968-69, at 3 (M. Barrett ed. 1969).

400 Television has surpassed the newspaper as the public’s primary source of in
formation. See Fisher, Program Control and the Federal Corm mini cat ions Commission: 
A Limited Role, 14 Vill. L. Rev. 602 (1969). In one sense broadcasting has driven 
newspapers out of business: “It is a rare city today that is not served by more 
television stations and radio stations than by newspapers.” Hearings on Freedom of 
the Press Before the Subcomm, on Constitutional Rights of the Senate Comm. on the 
Judiciary, 92d Cong., 1st Sess., at (1971). A survey of the 50 largest cities in 
the country concluded that, on the average, each city had three or four television 
stations and only two newspapers. Comment, The Federal Communications Commis
sion and Program Regulation—Violation of the First Amendment?, 41 Neb. L. Rev. 
826, 838 (1962).

401 President’s Comm’n on National Goals, Goals for Americans 132 (1960). 
“[EJntertainment has almost swallowed up information and education in the operation 
of the mass media. Television ... is fast becoming the Circus Maximus rather than 
the Forum of American Democracy.” Id. See also Fisher, supra note 400, at 603.

402 W. Quaal & L. Martin, Broadcasting Management: Radio—Television 98-99 
(1969) [hereinafter cited as W. Quaal & L. Martin).
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of which 81 percent is entertainment.401 * 403 Even news, public service, 
and educational shows are shaped with an eye towards audience ap
peal.4'4 Although television coverage of major events draws the largest 
audiences, regular entertainment programming exerts a continuing 
powerful influence over the average American.

401 See Arthur D. Little, Inc., Television Program Production, Procurement, 
Distribution and Scheduling 1, 6 (1969) (tables 1 [1] & 2 [2]).

4 4 See W. Quaal & L. Martin 108. See also E. Roper, Emerging Profiles of 
Television and Other Mass Media: Public Attitudes 1959-1967, at iii (1967).

4 1 Telephone conversation with NBC Research Department, in New York City, 
Nov. 17, 1971 (data obtained from Nielsen National Audience Level Surveys supplied 
to the networks). The network is provided with the approximate number of TV
homes which viewed the particular program. The network is a’so supplied with a 
correction factor to determine the approximate number of peop’e who watched the 
show in question. Thus, for example, if 34,480,000 TV homes were tuned in on the 
Cotton Bowl on January 1, 1971, then approximately 68,960,000 people saw Texas
defeated by Notre Dame that day. Id.

406 W. Quaal & L. Martin 98-99.
407 “ T elevi ion is . . . the number one communications medium with an unlimited 

capacity’ to shape man’s destiny.” Fisher, supra note 400, at 602.
408 Comment, We Pick 'Em, You Watch 'Em: First Amendment Rights of TV 

Viewers, 43 S. Cal. L. Rev. 826, 828 (1970). Television’s growth over the past two 
and one half decades has been astounding. In 1947 the number of commercial stations 
grew from six to 17. As of 1969 there were 823 commercial stations. W. Quaal & 
L. Martin 44. Moreover, at the present time, there are 222 noncommercial stations 
in operation or under construction. American Education, Nov. 1971, at 24.

409 O’F'ahcrty, The Cinderel’a Network, American Education, Nov. 1971, at 17.
410 Fisher, supra note 400, at 602.

One of the most dramatic events in modern history occurred during 
the summer of 1969, a time of year that has traditionally been reserved 
for escape, the time of year television has reserved for re-runs and 
substitute shows. Yet on the evening of July 20, 1969, 85 million 
Americans watched Neil Armstrong make his initial imprint on the 
moon.405 For sheer size of television audience, however, the 97 million 
viewers of a requiem mass for President Kennedy in November 1963 
is even more awesome.406 The figures, though exceptional, are indi
cative of one important point—that television has become the most 
powerful medium in America.407

The breadth of this power can be illustrated in numerous ways. With 
over 95 percent of American homes equipped with sets,408 television 
viewing has become an activity which virtually all Americans share 
in common.409 By the age of 65, the average American will have spent 
nine years of his life before a television set. By the time a child reaches 
kindergarten, he will have logged more hours before the television 
than an average college graduate will have spent in class in four 
years.410 That television entertainment has become an integral part of 
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people’s lives can be confirmed by the 28 million families who stayed 
home to watch Richard Kimble, after three years of running and dying 
his hair, catch up with a one-armed man and clear himself before the 
law and Lieutenant Gerard.411

411 Telephone conversation with ABC Research Department, in New York Citv, 
Nov. 17, 1971 (data obtained from Nielsen National Audience Level Surveys supplied 
to the networks).

412 Bretnor, A Plea for Censorship, Modern Age, Winter 1966-1967, at 8.
413 See Broadcasting, Dec. 23, 1968, at 42.
414 Bretnor, supra note 412, at 39.
415 Reality to the average American “is that of Alfred Hitchcock’s Psycho, of 

Mickey Spillane’s popularizations of Kraft Ebing, and of the run-of-the-mill, everyday 
and every evening lessons in that most hideous of the sexual perversions—sadism— 
which the Abominable Snowmen of sponsored television are so generously giving to 
the nation’s children.” Id. at 38.

416 A recent study reaffirmed that there does exist a causal re^tionship between 
televised violence and aggressive behavior. Surgeon General’s Scientific Advisory 
Comm, on Television and Social Behavior, Television and Growing Up: The Impact 
of Televised Violence 16 (1972). The study found that violence is and has been a 
prominent component of all mass media in the United States, with the rate of violent 
episodes on television a’one numbering about eight per hour. Id. at 4, 5. Focusing 
primarily on the contribution of televised violence to aggressiveness in one segment 
of society, children and youth, the report concluded that the effect of televised 
violence is modest “compared with many other possible causes, such as parental 
attitudes or knowledge of and experience with the real violence of society.” Id. at 7. 
The real impact of televised violence, the report explained, is a heightening of ag
gressiveness in a small segment of children who are predisposed to violence. Id. at 18.

Another report also recognized the relationship between media violence and actual 
violence:

Most persons will not kill after seeing a single violent television program. 
However it is possible that many persons learn some of their attitudes 
and values about violence from years of exposure to television, and that

The effect of voluntary exposure to television may be analyzed as 
an indication of reliance, or perhaps even dependence, upon television. 
Certainly, the amount of time spent in front of the television set indi
cates a definite impact on society as a whole. Some contend that TV 
has become a window on reality;412 and that such matters as violence in 
America cannot be understood without first studying violence on 
television.413 There is the contention that sadism and crime, when sen
sationalized or glamorized during the prime time hours, may result in 
a form of continuous familiarity with “rapacity . . . ruthlessness, sense
less sadism, and off-hand murder,”414 which some critics see as bringing 
about an adeptness in young people for the fine art of handling switch
blades, zipguns and tire irons.415 It is not so much that broadcast vio
lence will necessarily trigger violence on the part of certain viewers, 
but that constant exposure to these scenes may lead to a propensity to 
engage in violent activities.416 Similarly, television has also been accused 
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of causing introspection in some individuals by eroding their depend
ence on others in their family groups.417 Studies of the effects of tele- 
visi m content on racial matters have found that many years of a “black 
void” on television screens created an unrealistic picture of America for 
whites, to sav nothing of the effect of nonrecognition on blacks. This 
fallacious view of life may have played a powerful role in deepening 
the chasm separating blacks and whites.418

thev might be more likely to engage in violence as an indirect result of 
that learning.

National Comm’n on the Causes and Prevention of Violence, Progress Report, 
at A-38 (1969).

41’ See Boorstin, Television: More Deeply Than We Suspect, It Has Changed All of 
C , Life, Sept. 10, 1971, at 36-39. As the author points out, TV’s effect has not been 
to create interdependence, but to segregate individuals within society. Members of the 
same family withdraw from one another to the privacy of their own TV set. Id.

<1* See National Advisory Comm’n on Civil Disorders, Report 383 (1968). The 
conspicuous absence of blacks on television has served to increase racial misunder
standing.

If what the white American ...sees on television conditions his expectation 
of what is ordinary and normal in the larger society, he will neither under
stand nor accept the black American. By failing to portray the Negro as 
a matter of routine and in the context of the total society, [the media] have 
. . . contributed to the black-white schism in this country.

/d.
It might be added that in a very general sense TV’s distortion of American life is 

dc'ctcrio.is to 'ower-income families. Television tends to depict America as two story 
suburl an living, where Ozzie, who never goes to work, walks around in a golf sweater, 
and David he ps Harriet make choco’ate chip cookies. The rosy scene on'y tends to 
remind the economically depressed of their deprivation. But see Newsweek, Nov. 29, 
1971, at 52-59.

4:9 For the purposes of this discussion the local manager and station owner can be 
considered one and the same. In this regard, it is worth noting that the FCC has 
attempted to discourage concentration of broadcasting- power and tried to encourage 
local ownership. This fact is evidenced by the FCC’s “three major objectives: in
creased competition, diversification of ownership and control, and licensee responsi
bility. ” Barrow, The Attainment of Ba'anced Program Service in Television, 52 Va. 
L. Rev. 633, 645 (1966). Local ownership is one criterion used in selecting from 
applicants vying for the same frequency. See Comment, stipra note 408, at 829.

Control. Control over television programming is theoretically
in the hands of local broadcasters, who, as licensees of the Government, 
are subject to the authority of the Federal Communications Commis
sion. The licensee, usually a local individual, is expected to be sensitive 
to the demands of the area being served by his station.419

A licensee, in obtaining programs and revenue, deals with a major 
network, large advertisers, and local advertisers, who often enter two 
year contracts to sponsor a particular show or series. The licensee 
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always retains, however, the right to reject a particular program for 
cause.420

420 Cause would exist if the licensee believes the show is unsatisfactory or unsuitable, 
contrary to the public interest, or if there is a substitute show of local or national 
importance. The question which might arise in this situation is whether the local 
broadcaster has a right to censor a particular program from his community. See \V. Y. 
Elliot, Television’s Impact on American Culture 132 (1956).

421 Those independent stations which do not get first-run network shows and series 
usually must depend on the networks to fill their time with syndicated reruns. The 
networks use syndication companies to distribute the reruns. See W. Quaal 4 
L. Martin, 105; Barrow, supra note 419, at 640. But see 1 Arthur D. Little, Inc, 
Television Program Production, Procurement and Syndication 1 4 (1966).

It is interesting to note that the FCC has promulgated a rule restricting the amount 
of network shows to be used for local programming. In general, the local licensee 
is prohibited from showing more than three hours of network supp’icd shows during 
prime time each night. 47 C.F.R. § 73.658(k) (1971). Two exceptions were allowed 
during the 1971-72 season, ABC and NBC asked for permission to broadcast more 
than three hours of their programming on a particular night in return for cutting 
back the number of hours of network shows broadcast on another night. For example, 
ABC requested permission to exhibit three and one-half hours on Tuesday night, 
because it did not want to move Mod Squad and Marcus Welby, M.D. from their 
Tuesday night time slots. It subsequently had to arrange to cut back to two and 
one-half hours of prime time on another night during the week. Telephone con
versation with John Bass, Office of Network Study, Federal Communications Com
mission, in Washington, D.C., Jan. 29, 1972.

The original proposal for limiting network programming differed in its extent 
and complexity from the rule enacted. Had this proposal been adopted it would 
have prohibited a licensee from scheduling more than 14 hours (or 50 percent) of 
its prime time (whichever was greater) with programs in cither of the fol'owing 
categories: 1) those of which the network was the producer or co-producer and 
2) those in which the network “acquired from another person the license, option, 
or other exclusive ri^ht to network exhibition,” excepting programs for which the 
network had acquired this right “as part of a contract or arrangement for network 
time and facilities.” 1 Arthur D. Little, Inc., supra, at A-l to -2 (text of proposed 
rule). The purpose of the network restrictions, in either case, was to give the local 
broadcasters the incentive to produce more local programming. (According to 
Mr. Bass, it was hoped that the proposed rule would increase the number of advertiser- 
produced shows.) The result of the ruling has left something to be desired, being 
indicative of the local stations’ lack of autonomy. As one network executive put it: 
‘“This [FCC ruling] is a farce .... What the local stations arc mainly buying to 
fill those hours are cheap Canadian and British variety shows and reruns and syndi
cated crap.’” Thompson, The Crapshot for Half a Billion, Life, Sept. 10, 1971, at 53. 
See also O’Flaherty, supra note 409, at 16. The author there implies that one of the 
reasons public broadcasting has succeeded is because prime time had been given back 
to the local commercial stations.

422 Barrow, supra note 419, at 640-41.

Unfortunately, the licensee may be in a poor practical position to 
deal on equal terms with the network. Actual program content fre
quently depends on what the network offers.421 With shows arriving 
shortly before air time, the broadcaster often may not screen them, 
and indeed often sees the program along with the public at large.422 In 
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all fairness, the licensee may exert considerable influence over the gen
eral format of programming by expressing his views to the network; 
and in the field of documentaries, where legal concerns may be greatest, 
he will often screen the offering prior to air time. Nevertheless there 
remains the potential that a station which cannot afford to produce its 
own shows may depend completely on the network for programs al
though there may be other sources such as syndicated programs. In any 
event, resort to pre-emption for cause might threaten to put a station out 
of business by shutting doors on the primary source of supply.* 421 * 423

423 Hearings Before the FCC on the Study of Radio and Television Network Broad- 
catbig, Docket No. 12782, at 641 (1959-1966).

*24 Barrow, supra note 419, at 640. New shows are extremely expensive, and even 
the networks tend to concentrate less on the production aspect, concentrating more 
on the exhibition and syndication rights. Id. at 660, 663.

W.Y. Filiot, supra note 420, at 132. See also Barrow, supra note 419, at 663 
n.136 (networks have control over almost all prime time television programming).

42f,See Chazen & Ross, Federal Regulation of Cable Television: The Visible Hand, 
83 Harv. L. Rev. 1820, 1821 (1970). See also Arthur D. Little, Inc., supra note 403, 
at 5 (table indicating that the amount of scheduled entertainment series for television 
supplied bv independent packagers steadily increased from 1957 to 1968 with 91.2 
percent of this category of programming supplied by independent packagers in 1968), 
Prime time shows produced solely by networks decreased from 1957 to 1964 from 
295 percent (22 3/4 hours per week) to 19.8 percent (16 hours per week) whereas 
independent productions with and without network financing and licensed for net
work exhibition increased in that same period from 36.4 percent (28 hours) to 72.8 
percent (59 hours). With a decline in wholly network produced shows came a vast 
increase in programming licensed to networks. 1 Arthur D. Little, Inc., supra note
421, at 2 n.4.

*27 Barrow, supra note 419, at 662-63. The network’s “desire [is] to own an interest
in the shows for network exhibition and syndication. . . . During [recent] years,
networks increasingly have obtained, in connection with bargaining for the right
to exhibit a program, the right to distribute it in domestic and foreign syndication.”
Id. Bv concentrating on programming for present exhibition and later syndication, 
the programs supp’icd tend to be limited to only those intended for network exhibi
tion. Those who might have produced shows for nonnetwork exhibition are priced 
out of the market. Id. at 663. The FCC ruling, which became effective for the 

Economics of 'Network Power. Networks serve as the major
source from which necessary capital can be assembled either to pro
duce or co-produce “quality” shows.424 Only the network can assure 
advertisers of nationwide television coverage 425 through subsidiary sta- 
tions and affiliates. Although independent producers are responsible for 
over 90 percent of prime time entertainment programming, these free
lance entrepreneurs depend largely on risk financing, the magnitude of 
which only networks are capable of sustaining.426 In return for finan
cing. the networks obtain partial or exclusive rights to exhibit or sell 
the independently produced program.427 By selling his show to a net
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work rather than an individual station, a film producer realizes ad
ditional benefits by recovering production costs quickly, avoiding dis
tribution costs, and making additional copies for distribution and exhi
bition.428

1971-1972 television season, may alleviate this problem to some extent by prohibiting 
“networks from selling, licensing, or distributing programs to other station licensees . . . 
on a non-network basis, or from having any option or right to share in the revenues 
or profits in connection therewith.” See 1 Arthur D. Little, Inc., supra note 421, 
at 2 n.4 (discussion of original proposal); 47 C.F.R. § 73.658(j) (1) (1971) (rule as 
enacted).

428 W. Quaal & L. Martin 102. Advertisers seldom finance the production of shows 
because of their expense. At present one-sponsor shows seldom if ever occur. The 
trend has been toward participation advertising “whereby various commercials appear 
within a program.” Id. at 104.

429 Sales impact is estimated from the advertising cost ratio. This statistic is simply 
the cost per thousand viewers who see the sponsor’s message. Barrow, supra note 
419, at 634.

430 See Thompson, supra note 421, at 53.
431 See Comment, supra note 408, at 832.
432 See Barrow, supra note 419, at 635.
433 See Thompson, supra note 421, at 50-53.
434 Id. at 50.

Networks in return derive their profits from the sale of their prime 
commodity—the viewing audience—to advertisers. A program’s success 
in this context may not be measured by its quality or artistic content 
but by its sales impact.429 One task of a network executive, therefore, 
may be to select those programs that will generate the largest revenue.430 
It should not be overlooked that the basic reason this process becomes 
necessary is that viewers ultimately do not choose to watch quality or 
artistic content. As long as the American people retain present pro
gramming taste, networks will have to support their operations by what 
may perhaps be a blandness in programming.431 Hoping to hold an 
audience before the set, networks finance and acquire programs which 
appeal to the broadest common denominator of viewer appeal,432 433 often 
the lowest common denominator in terms of sophistication. The net
work programming executive must also keep in mind his sponsor’s 
product, so that the programs appeal to the greatest number of potential 
consumers of the advertised commodity.438 CBS came up against such a 
situation for the 1970-1971 season when it decided to cancel the Beverly 
Hillbillies and Hee-Haw, the latter, for instance, because it “was a 
dynamite hit in the rural areas of Tennessee and Texas but in New 
York City [with its massive buying power] its share was.. . pathetic. ’434

Networks and the Rating Services. Having no direct contact
with viewers, networks and advertisers must rely on a quantitative 



1972] Mass Media 951

measure of audience responsiveness to help determine what type of 
show to air and to provide the only safe basis for program format 
change.435 In the early days of television, when there was only one 
station in a local community, impact and popularity were usually 
measured by the number of new television sets sold. As the number 
of stations increased, surveys became more sophisticated, and the battle 
of the ratings was underway.436 Three primary researchers have been 
employed by the television industry—A.C. Nielsen, using the audimeter; 
Pulse, Inc., employing a personal interview method; and American Re
search Bureau using what is called the diary method.437 While some 
of the qualitative data from the latter two methods has been used, the 
networks rely almost exclusively on the “nose-count" ratings distributed 
bv A.C. Nielsen. As a result, the interests of minority groups 438 or 
other specialized segments of the population are bypassed, and the 
desires of a faceless majority predominate.439

435 See W. Quaal & L. Martin 39-41.
««Id.
437 These three organizations all arose in the 1940’s. Since then several other agencies 

have arisen. Trendex, Inc. supplies instant telephone ratings by making 1000 calls 
even' half hour in 25 cities. Sindlinger & Co. is another organization using the tele
phone canvassing approach. Trace uses a unique method of interviewing motorists 
who are stopped at red lights. TV-Q gathers data by means of home questionnaires. 
See Summers, Qua’ifative Information Concerning Audiences of Network Television 
Programs, J. Broadcasting, Spring 1961, at 147.

<34 The word “minority” here pertains strictly to minority in its literal sense, small 
number, rather than to racial or ethnic groupings.

439 Such a result may lead to legal implications based on the first amendment, since 
the surveys tend to motivate the networks to disregard the desired expressions of 
minority groupings. Certain critics have warned the networks against becoming slaves 
to the ratings; the networks should only look at the ratings in the proper perspective 
as one criterion to consider in program selection and content. See W. Quaal & 
L. Martin 47-48.

440 The networks “have all filled in their program cards with the sort of fare which 
has spelled audience draw in the past.” Television Magazine, May 1965, at 32.

441 See W. Quaal & L. Martin 102-03. The investment in a one-half hour pilot 
averages $200,000.

See Comment, supra note 408, at 832-34. See also Barrow, supra note 419, at

The process may be perpetuated by surveys which tend to encourage 
financing and showing the same types of programs each season.440 The 
expense of filming pilot shows encourages the temptation to play it 
safe and copy prior, already successful, shows.441

Editing and policy decisions are also used to protect the networks 
from audience reaction. Any material presented by a television show 
which is thought to be outside the realm of “safe” programming may 
be deleted. The objectionable words or pictures may be blipped out, 
but in more serious situations the program may be cancelled.442 The 
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Smothers Brothers contended, for example, that their program fell vic
tim to such a fate.* 443

637 n.14 (discussing the extreme limits to which censors have gone in establishing 
“reasonable” grounds for keeping items from the viewers).

443 Comment, supra note 408, at 827 n.4.
444 See Life, Sept. 10, 1971, at 40-44. The article emphasizes that the viewing public 

is dissatisfied with TV programming and the actions taken by network executives. 
See Comment, Impact of Quality Programming on FCC Licensing, 23 La. L. Rf.v. 85, 
102 (1962).

445 Life, Sept. 10, 1971, at 42.
446 FCC Office of Network Study, Second Interim Report on Television Network 

Program Procurement, pt. 2, at 32 (1965). See also Thompson, supra note 421, at 50-53.
447 “By trying to reach everybody ... the [TV programmers] arc p’easing only a 

minority.... Most of the programs seem aimed at someone else.” Life, Sept. 10, 1971, 
at 40-41.

448 “A new miasma—which no machine before could emit—enshrouds the world of 
TV. We begin to be so accustomed to this foggy world, so at home and solaced 
and comforted within and by its blurry edges, that reality itself becomes slightly 
irritating.” Boorstin, supra note 417, at 39.

449 391 U.S. 308 (1968).

Dissatisfaction with program sterility is growing among viewers who 
claim their interests have been disregarded.444 A recent survey found 
that less than half of all viewers considered at least two-thirds of sche
duled entertainment to be “excellent” or “pretty good.”445 Television 
may be losing its appeal to the better educated, higher-income popula
tion.446 Even the “average” viewer appears to find a lack of fulfillment 
in bland programming.447 It is not network power per se, that is at 
fault, but rather a failure of the American people to bring their thoughts 
out of a narrow world of situation comedies and adventure stories 
where reality itself will become unreal and even irritating.448

Recent Developments in the Law. It may be interesting, at
this point, to evaluate some possible legal theories, which have grown 
out of recent case law and which may bear on the future of law and 
broadcasting. Recent cases have held, for example, that state action 
may be found in situations involving less than actual government in
volvement. Even with a liberal interpretation of government involve
ment, however, two additional prerequisites must be present in order 
to assert first amendment rights: first, there must be a breach of duty 
by the acting party, and second, the breach must actually be against 
those parties claiming the rights.

In the case of Amalgamated Food Employees Union Local 590 v. 
Logan Valley Plaza, Inc., 449 the Supreme Court found that by opening 
up property for use by the public, private land became subject to con
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stitutional provisions in favor of those who used it.450 Just as the shop
ping center in Logan Valley had opened up its property, making it 
convenient and easily accessible in order to attract customers, the tele
vision broadcaster attracts viewers, by means of his programming, to 
watch the commercials of his sponsor. Without such audiences, the 
broadcaster could not sell commercial time. The company that blocks 
access to “publicly used” shopping areas is denying a constitutional 
right of expression in a public area. By the same reasoning, blocking 
airways from the full range of public expression451 could arguably 
prevent access to an area which has voluntarily been opened to the 
public in the course of carrying on a private enterprise. By virtue of 
this concept of “public use,” the broadcaster could be found to be a 
licensee of property (the airways) which he has opened to the public.452

450 Id. at 325. “They hold out the ma'l as ‘public’ for purposes of attracting cus
tomers and facilitating . . . business. Why should respondents be permitted to avoid 
this incidence of carrying on public business in the name of ‘private property.’ ” Id. 
at 326 (Douglas, J., concurring).

41 Of course, some limitation on a right of access is necessary since it would not 
be reasonable to allow all performers to entertain or to grant the requests of all 
viewers. To have permitted unrestricted demonstrating in Logan Valley would have 
allowed any and all demonstrators access to the plaza without regard to the business 
activity there; this result would not be allowed by the Court. Similarly, unrestricted 
access to the airways would effectively render the broadcaster’s exclusive license 
meaningless; he would have no way of carrying on his own business.

452 In Marsh v. Alabama a privately owned town was seld subject to the same 
constitutional limitations as one publicly owned. The Court rejected the argument 
that private ownership always means absolute dominion and held that a Jehovah’s 
Witness could peacefully hand out literature on the sidewalk. “The more an owner, 
for his advantage, opens up his property for use by the pub'ic in general, the more 
do his rights become circumscribed by statutory and constitutional rights of those 
who use it.” 326 U.S. 501, 506 (1946). In Evans v. Newton the Court held that a 
park, although privately donated, had acquired a “public use” and was subject to all 
the constitutional restrictions of any public facility. 382 U.S. 296, 302 (1966). In 
Central Hardware Co. v. NLRB the complaining company had a rule prohibiting any 
solicitation within the store or in the surrounding parking lot. The court found that 
the parking lot restriction was unconstitutionally broad. Relying on the mandate 
of Logan Valley, the court held that picketing carried on in a parking lot which is 
generally open to the public, is protected by the first amendment. The court agreed 
with the NLRB that the premises in question were “‘accessible to the public without 
limitation’” thus giving it “‘a quasi public status.’” 439 F.2d 1321, 1328 (8th Cir. 1971).

4M In Logan Valley, Justice Douglas spoke of the amount of access to a public 

A similar concept is the theory of “effective access” or the right to 
be heard. The medium of television is unique. In light of the broad
caster’s facilities, an individual is incapable of equally effective expres
sion without equal access. Protecting the broadcaster from “public 
interference” could actually be an unconstitutional denial of the right 
of the other party to be heard by an audience which is accessible only 
through television.453
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Broadcasters may also arguably be brought under the proscriptions 
of the first amendment by virtue of their “quasi-governmental” nature. 
By substantially involving itself with the broadcasting industry through 
its licensing and regulating authority, the Government has effectively 
caused broadcasters to become “so impregnated with a governmental 
character as to [cause the broadcaster to be] . . . subject to constitu
tional limitations placed upon state action.” 454 The broadcaster is not 
a government agent, nor does the Government become a party to the 
case under the doctrine of respondeat superior; rather the licensee’s 
activity is deemed to have such a governmental nature about it that it 
carries with it the responsibilities and restrictions associated with state 
action, primary of which is the limitation on the state’s interference 
with free expression. The dissatisfied viewer would then be in a position 
to claim that the broadcaster had violated his first amendment rights;455 

place which must be permitted in order to effectively protect first amendment rights. 
It was necessary to allow the demonstrators “to assemble sufficiently close to . . . [the] 
market to make effective the exercise of their First Amendment rights.” 391 U5. at 326 
(Douglas, J. concurring). In United States v. O'Brien, Justice Harlan, although agree
ing that only an “incidental restriction” had been placed on freedom of speech, 
emphasized that he would not agree with any restriction, no matter how incidental, 
that had “the effect of entirely preventing a ‘speaker’ from reaching a significant audi
ence with whom he could not otherwise lawfully communicate.” 391 U.S. 367, 388 
(1968) (Harlan, J., concurring).

454 Evans v. Newton, 382 U.S. 296, 299 (1966). “[Wlhen private individuals or 
groups are endowed by the State with powers or functions governmental in nature 
they become agencies or instrumentalities of the State and subject to its constitutional 
limitations.” Id. In Seidenberg v. McSorleys' Old Ale House, Inc. the government 
of New York was found to be playing a substantial role in regulating and licensing 
the sale of intoxicating beverages. 317 F. Supp. 593, 599 (S.D.N.Y. 1970). The court 
held that such a pervasive role constituted sufficient governmental involvement so 
that constitutional rights and constitutional infringements were issues for considera
tion. Id. at 598-600. The United States Court of Appeals for the Sixth Circuit has 
held that where five of nine members of a hospital’s board of governors were re
sponsible to the public under the hospital’s charter, the hospital had the character 
of a public agency. Chiaffitelli v. Dcttmer Hospital, Inc., 437 F.2d 429, 430 (6th 
Cir. 1971). In Public Utilities Commission v. Pollak, it was charged that a bus com
pany’s amplification of radio broadcasts on buses interfered with passengers’ “free
dom of conversation.” 343 U.S. 451, 463 (1952). The Supreme Court found “a 
sufficiently close relation between the Federal Government and the radio service" 
to justify a consideration of first amendment restraints. Id. at 462. The Court ap
parently based its finding of the requisite state action upon the “regulatory super
vision” of the bus company by the Public Utilities Commission of the District of 
Columbia, an agency authorized by Congress. Id. See generally Johnson & Westen, 
A Twentieth Century Soapbox: The Right to Purchase Radio and Television Time, 57 
Va. L. Rev. 574 (1971).

455 “[T]he people as a whole retain their interest in free speech by radio and their 
collective right to have the medium function consistently with the ends and purposes 
of the First Amendment.” Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 
(1969). This language implies that the rights of the viewer may have priority over those 
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that he had been denied access to expression by the limited program
ming offered; that he as a viewer had a right to experience diversity in 
entertainment, to receive ideas,456 and to view an uncensored medium.

of the broadcaster when the first amendment is involved. See generally Note, The 
Public Domain and A Right of Access: Effect Upon Broadcast Media, 3 Loyola (L.A.) 
UL. Rev. 451 (1970).

456 That the right to receive ideas is one fundamental to our system of government 
was reaffirmed in Stanley v. Georgia, where the Supreme Court dealt with a con
viction based on defendant’s possession of obscenity in his home. 394 U.S. 557 (1969).

457 See notes 419-423 supra and accompanying text.
45<? See Comment, supra note 408, at 827 n.4.
459 Naturally, not all entertainers would have a right to perform. See note 451 supra.
460 See W. Quaal & L. Martin 50-52. Moreover, improved broadcasting systems 

may alter network policies:
The coming fractionalization of the total mass audience by multi-sets and 
more stations may itself condemn a system which equated success with the 
largest audiences. Increasingly, the opinions and attitudes of the listener
viewer will be as important as the simple fact that he chooses a specific 
program or station at a specified time.

Id. at 49.

Despite the availability of these theoretical reasonings, an attempt to 
extend the limitations of the first amendment through the state action 
doctrine to the real controllers, the networks, cannot succeed. To find 
state action solely on the basis of the unlicensed networks’ domination 
of broadcasters’ programming is a tenuous, and practically, perhaps, an 
unnecessary argument. FCC regulatory action 457 directed against local 
stations to force compliance with the community interest standard 
might sufficiently protect the content of programming. For lack of 
demand the networks would in all likelihood conform to the expressed 
tastes of the public.

The individual performer already has standing to raise first amend
ment objections based on denials of his right to express himself. An 
obvious example arises in the incident involving the Smothers Brothers, 
who contended that CBS affiliates had violated their constitutional rights 
by repeatedly censoring their shows and ultimately cancelling their con
tract.458 Extending these grounds, new performers, who have yet to be 
given a chance to express their talents, may already possess sufficient 
right of access in the form of petitioning for a permit, similar to the 
permit required to demonstrate or assemble in a public area, thereby 
eliminating any need for additional federal regulation.459 Use of the 
first amendment may be unnecessary for another reason. Networks 
mav ultimately be forced to alter their policies by competition from 
public broadcasting, combined with demands from pluralistic viewing 
audiences.460
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Challenge of Public Broadcasting. Public broadcasting is broad
in its variety, independent of the principal support of sponsors, and in 
possession of an ability to direct shows to selected groups.461 Public 
broadcasting began in the early 1950’s when Commissioner Frieda 
Hennock, persuaded the FCC to set aside one channel in each com
munity for educational television.462 Over the years it has undergone 
many developments, one of the most significant occurring in 1966 when 
a primary benefactor, the Carnegie Commission, decided that it should 
change its name from educational television to public broadcasting so 
as not to drive away people.463

461 See O’Flaherty, supra note 409, at 15.
.Wld. It was then that National Education Television (NET), the first source 

of educational programs, was begun in New York. Id.
463 Id. at 16.
464 This figure compares with CBS’s 202, NBC’s 219, and ABC’s 171 stations. See 

W. Quaal & L. Martin 44.
465 O’Flaherty, supra note 409, at 15; U.S. News & World Report, Oct. 12, 1970, 

at 45.
466 American Education, Nov. 1971, at 24. Only Montana, Wyoming, and American 

Samoa Trust Territory have no public broadcasting facilities at the present time. Id. 
See a1 so U.S. News & World Report, Oct. 12, 1970, at 45.

467 O’Flaherty, supra note 409, at 16.
468 U.S. News & World Report, Oct. 12, 1970, at 45.
469 Id.

The Public Broadcasting System thus emerged four years ago. With 
over 209 active independent affiliates it is the only national public 
broadcasting network.464 In 19 major metropolitan areas, it increased 
its viewing audience by 42 percent during the 1969-1970 season, from 
5.2 million to 7.4 million families.465 PBS possesses an existing potential 
for reaching 80 percent of the American public including 75 percent 
of all elementary and secondary students.466 At present, about 33 mil
lion viewers watch a PBS station each week when there is a show they 
specifically “want to see—as opposed to the ‘habit viewers’ who will 
watch anything that moves but cannot remember what they saw.”467

After its first season, PBS had met with substantial success. Shows 
such as Sesame Street and The Forsythe Saga have earned three Pea
body Awards, five citations from Saturday Review, and eight Em- 
mys.468 Although 49 percent of programming remains instructional, 
the programming policy has been changed in order to revamp its 
original stodgy image. Public broadcasters realize that 38 percent of 
their viewers possess a high school-level education and that efforts must 
be made to accomodate these people with quality programming.469

In its attempt to offer high quality alternatives, PBS has developed 
a schedule which contains the only regularly scheduled dramatic series
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on the air, the only grand opera program, the only book series, the 
only program devoted solely to rock music, the only regular network 
programs aimed at black audiences, and the only regular series de
voted to the work of young experimental filmmakers.470 Further, PBS 
encourages productions by its member stations, in various geographical 
areas, to ensure representation of the country on as broad a basis as 
possible. Part of the incentive to produce individually comes from the 
fact that PBS, unlike the British or Canadian Broadcasting Companies, 
owns no stations; the system is based entirely on licensing individual 
stations that are free to create individual broadcasting policies. Although 
it is hoped that national programs offered by PBS will be aired by local 
affiliates, the affiliates have a realistic option to decline, especially in 
light of local productions which may be of greater interest to their 
community.471 472 Such an independent framework enables PBS to avoid 
the “New York syndrome” of totally centralized programming 

472

47° O’Flaherty, supra note 409, at 16.
471 At present 92 per cent of all national offerings are shown. Id. at 15.
472 See U.S. News & World Report, Oct. 12, 1970, at 46.
473 Id.
474 O’Flaherty, supra note 409, at 16.
™ld. at 17. '
416 “Congress [or local governments] could frustrate the network’s purpose by re

fusing to appropriate sufficient funds.” Barrow, supra note 419, at 654.
477 Public Broadcasting Act of 1967, 47 U.S.C. 390-99 (1970).

•
Although PBS is a nonprofit corporation, funding remains a major 

problem, and its affiliates must be concerned with the problem. Foun
dation gifts from the Ford Foundation and Carnegie Corporation 
amount to about 15 percent of its budget. Even NBC, CBS, and com
mercial stations have donated money and equipment. About 60 percent 
of the budget comes from state and local governments, including boards 
of education.473 Congress appropriated $26 million in 1971 and is 
expected to double that figure in 1972.474 The Government contends 
that it is determined to keep PBS free from any undue influence—in
cluding the Government.475 In the last analysis, though, vigil must be 
kept to guard against the soft-core propaganda which may make its way 
to the airways when and if Congress decides to apply economic pres
sure.476

Aside from monetary problems, PBS is faced with technical diffi
culties. AT&T provides PBS and its affiliates with interconnections for 
three hours of prime time, which Congress in 1967 declared must be 
provided free or at reduced rates.477 However, PBS has a very low 
priority, and where a commercial customer’s demands are too great, 
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service to any of the public stations may be cut off.478 For example, a 
basketball game on AT&T’s lines from San Francisco to commercial 
stations in Oregon and Washington can black out all of PBS in the 
entire Pacific Northwest.479

478 U.S. News & World Report, Dec. 8, 1969, at 97.
479 O’Flaherty, supra note 409, at 17.
480 Life, Sept. 10, 1971, at 43.
481 In 1963, one-half of all families earned less than $5,000; almost one-third of all 

families earned less than $4,000. W. Quaal & L. Martin 51. Lower income families 
tend to watch a greater amount of TV than more affluent ones. People who eam 
less than $5,000 a year watch on the average 22 hours of television a week, whereas 
those who earn over $15,000 watch about 13 hours a week. Life, Sept. 10, 1971, at 43.

482 W. Quaal & L. Martin 54.
483 Id.

Considering all that PBS has to offer, it might be concluded that 
potential first amendment problems evoked by commercial broadcast
ing may be alleviated in the future without need for judicial recourse. 
PBS and its affiliates should continue to increase in the quality and di
versity of their offerings. Even commercial networks will, it seems, 
be compelled to offer more drama and cultural programs as they realize 
there is an interested audience large enough to make such an “extrava
ganza” profitable. The networks should come to appreciate that “[t]he 
day when viewers were glued to the set seems to have passed;’’ 480 they 
may even come to realize that there is a distinct possibility that if pro
gramming does not improve people will turn the dial.

In Defense of the Networks. Network changes, despite in
creasing pressure, may be justifiably slow. Even though there are grow
ing numbers of educated and affluent people, the greater part of rhe 
population is neither highly educated nor affluent and is often satisfied 
with existing programming.481 There have been documented incidents 
of complaints when commercial stations pre-empted regular schedules 
to show programs of significance. For example, at WNDT in New 
York, a large volume of complaints were received when a special United 
Nations session took the place of a Charlie Chaplin film.482 483 Again, in 
March 1966, thousands called to protest showing the Gemini splash
down by pre-empting Batman, The Virginian, and Lost in Spaced

As noted previously, networks do not ultimately choose what the 
public receives. They do not, in fact, merely present blandness to large 
prime time audiences, for they are offering what the public has ex
pressed an interest in—through ratings or local stations’ feedback to the 
networks. If network shows of high scholastic level, for example, do 
not draw an audience, then clearly the danger of network power, 



1972] Mass Media 959

especially in areas such as violent shows, is eliminated. But the im
portant point is that the public has caused the elimination of danger; 
in other words, if government wishes to regulate, it will have to regu
late public taste.

It should not be overlooked that in a larger sense networks are often 
deserving of defense. While they continue to entertain by means of 
popular arts, they have also upgraded the socially, culturally, and 
educationally deprived with offerings of documentaries and special 
events. These experiences may yet be the most massive contribution to 
the cultural awakening and general education of America.

BROADCAST ADVERTISING

W ith the football resting on the 35 yardline of Dallas, the Washing
ton Redskins appeared ready to score and tie the game. For the first 
time that afternoon, the Redskins had gained momentum, keeping a 
scoring drive alive with two spectacular pass plays. As the Washington 
team broke their huddle, the crowd surged to its feet—and the sound of 
the referee’s whistle signaled a time out. It was time for a “word from 
our sponsors.”

Advertising’s role in broadcast programming has transformed some 
elements of television into a “limited purpose” medium often con
cerned with marketing products, and only incidentally with entertain
ing viewers. While media owners originally sought advertising to 
finance programs and broadcasting costs,484 * they now structure their 
programming to sell viewing time to advertisers and advertising agen
cies.1'3 With revenue considerations becoming a consideration in de
cisions on program content and quality, it may be worth evaluating the 
issue of whether broadcasting has betrayed its unlimited potential and 
its statutory obligation to serve the “public interest, convenience, and 
necessity.”486 *

<84 Blalock, Television and Advertising, 28 Fed. B.J. 341, 342-43 (1968). See State
ment by Sec’y of Commerce Herbert Hoover at the First Annual Radio Conference 
in 1932, in I P & F Radio Reg. 2d 1606, 1607 (1964).

<85 Barrow, supra note 419, at 634, 641.
<86 Communications Act of 1934, 47 U.S.C. § 309(a) (1970).
<87 319 U.S. 190 (1943).

Advertiser Control. Advertising’s effect on program content is
not new. As early as 1943, the Supreme Court recognized that com
mercial sponsors in radio had a large influence on program content. In 
National Broadcasting Co. v. United States*81 the Court noted: “ft]o 
an ever-increasing extent, these [advertising] agencies actually exercise 
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the function of program production. Thus, it is frequently neither the 
station nor the network, but rather the advertising agency, which de
termines what broadcast programs shall contain.”488

488 id. at 205.
489 In 1970, Proctor & Gamble spent $128.5 million on network advertising. Broad

casting, Mar. 22, 1971, at 38.
490 N. Minow, Equal Time 18 (1964). General Mills prohibited the use of “material 

for or against sharply drawn national or regional controversial issues.” S. Opotowsky, 
TV, The Big Picture 84 (1961). See generally C. Winick, Taste and the Censor in 
Television 22-27 (1959).

491 Minow, The Public Interest, in Freedom and Responsibility in Broadcasting 18 
(J. Coons ed. 1961).

492 Time, Nov. 17, 1967, at 66.
493 S. Opotowsky, supra note 490, at 83.
494 Minow, supra note 491, at 18.

During television’s first decade, sponsors produced their own pro
grams and retained rights to use them. Advertisers preferred that their 
products be identified with one show, whose quality and wholesome
ness the advertiser could directly guarantee. In subsequent years, when 
programs were produced by television networks and independent pro
duction companies, television’s largest sponsors continued policies to safe
guard against publicly offensive material in programs associated with the 
sponsor’s message. As an example, Proctor and Gamble, television’s 
largest advertiser,489 had a policy which, though obviously not designed 
for everyday implementation, allowed the company to exclude anv 
material that might offend, even by inference, “any organized minority’ 
group, lodge, or other organizations, institutions, residents of any State 
or section of the country, or a commercial organization of any sort.”490 
Although extreme examples may be atypical, they may be useful to 
demonstrate at least the physical potential for a sponsor’s tampering 
with program content, with absurd results. An electric companv spon
soring a presentation of Kipling’s The Light that Failed requested that 
the title be changed to avoid negative reflections upon the electric 
industry.491 Automobile manufacturers, sensitive to each other’s trade 
names, have refined “association deletion” to an art. During a football 
game between Southern Methodist University and Texas A & M, 
ABC sportcasters constantly referred to the SMU Mustangs as 
“horses”, “colts”, and “ponies” because one of the show’s sponsors 
was the Chevrolet Camaro, a direct competitor of Ford’s Mustang.492 
Equally sensitive, Ford deleted a view of the New York skyline from 
one of the shows it sponsored because the view included the Chrysler 
Building.493 Chrysler also proved its concern by deleting President 
Lincoln’s name from the script of The Andersonville Trial to avoid 
reference to a Ford product.494



1972] Mass Media 961

Vital Role of Popularity Ratings. A drastic change occurred in
the advertiser-program relation with the advent of various rating sys
tems and improved sophistication in marketing techniques. Advertisers 
discovered that it was economically more efficient to discard the 
financial burden of producing weekly shows in favor of taking “par
ticipations" 495 in network-produced programs. By sharing participations 
on a variety of programs with other sponsors, the advertiser is able to 
expose his commercial to a larger and more diversified audience for 
the same dollar amount formerly spent on program production.496 
From 1957 to 1964, single sponsored shows dropped from 42.5 percent 
to 8.3 percent of all programs broadcast.497

495 A “participation” includes partial compensation to the networks for the show’s 
production costs, plus a time slot rate dependent on the number of viewers estab 
lished by one of the rating systems.

499 Blake & Blum, Network Television Rate Practices: A Case Study in the Failure 
of Social Control of Price Discrimination, 74 Yale L.J. 1339, 1346-47 (1965).

497 Cohen, The Advertiser's Influence in TV Programming, 8 Osgoode Hall L.J. 91, 
101 (1970).

498 Newsweek, Jan. 10, 1972, at 40.
499 See N. Johnson, How to Talk Back to Your Television Set 20-21 (1970).
>oo Representing advertisers, these agencies will ask the networks for particular time 

slots. I Iowcvcr, the networks retain control over time slot allocation and usually will 
save the best slots for their largest volume advertisers. Thus advertising agencies and 
advertisers are dependent on what time slots remain open—the availabilities offered by 
the networks.

501 Cohen, supra note 497, at 102; see Eck, The Real Masters of Television, Harper’s, 
Mar. 1967, at 46-47; Washington Post, Oct. 13, 1971, § A, at 3, col. 2.

Concomitantly, a change in sponsor influence on program content 
has taken place. Rather than specifically controlling- a program’s con
tent. advertisers now exert an indirect influence on all programming. 
Although some direct sponsor influence persists,498 the advertiser’s per
sonal power has been limited by the decision to decentralize his adver
tising. Xow sponsors, competing among themselves for the largest 
audiences,499 purchase time slots according to “cost per thousand 
viewers." Often the sponsor will have no choice as to which program 
he can sponsor, being dependent upon what “availabilities” are offered 
bv the sponsor’s advertising agency.500 Competitive necessity has estab
lished the rating systems as “the arbiter of TV success.”501 A simple 
economic formula emerges—the larger the audience, the greater the 
price the networks can charge advertisers for a specific time slot.

Program Content and Audiences. Broadcasting corporations
mav have to sacrifice programming which cannot guarantee maximized 
audiences. The depressing, argumentative, unpopular, or controversial 
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is excluded.502 Judge Edward Tamm of the United States Court of Ap
peals for the District of Columbia Circuit has noted that “[t]o limit 
audience alienation, large circulation media prefer to report ideas or 
factual stories that are either inoffensive or on which there is relatively 
broad agreement or wide acceptance.” 503 This observation may not be 
in furtherance of the Supreme Court’s opinion that “a function of free 
speech under our system of government is to invite dispute. It may 
indeed best serve its high purpose when it induces a condition of unrest, 
creates dissatisfaction with conditions as they are, or even stirs people 
to anger.” 504 All too often informative programs produced in good 
faith by networks give way to more profitable entertainment.505 Fred 
Friendly, former president of CBS News, testified before the Senate 
Judiciary Subcommittee on Constitutional Rights that “[i]t is the dollar 
sign, not the government’s censorship stamp, that has drastically re
duced the amount of air time devoted to documentaries and public
affairs programming.”506

502 FCC Office of Network Study, supra note 446, pt. 1, at 116; Note, The Federa 
Coirnmmi cat ions Commission's Fairness Regulations: A First Step Towards Creation 
of a Right of Access to the Mass Media, 54 Cornell L. Rev. 294, 296 (1969); sec 
N. Minow, supra note 490, at 74-76.

503 Hale v. FCC, 138 U.S. App. D.C. 125, 131, 425 F.2d 556, 562 (1970) (Tamm, J, 
concurring), quoting Staff of the Nat’l Comm’n on the Causes and Prevention of 
Violence, Report—Violence and the Media 81-82 (1969).

504 Terminiello v. Chicago, 337 U.S. 1, 4 (1949).
505 Successful entertainment programs will attract from 60-80 million viewers, while 

a documentary will average only 15 million viewers. Note, Wasteland Revisited 
A Modest Attack upon the FCC's Category System, 17 U.C.L.A.L. Rev. 868, 877 n.34 
(1970). Judge Bazelon has recognized that “a broadcaster can appeal to only on« 
audience at a time. If he devotes an hour to programs appealing to a minority taste, 
he foregoes the chance to compete for the greater advertising revenues consequent upon 
reaching a larger audience. Accordingly, it may be that even newspaper monopolies 
are more likely than broadcasters to serve the entire public without regulatory prodding." 
Banzhaf v. FCC, 132 U.S. App. D.C. 14, 32 n.76, 405 F.2d 1082, 1100 n.76 (1968); rev 
N. Johnson, supra note 499, at 22-23.

506 Washington Post, Oct. 13, 1971, § A, at 3, col. 2.
507 Audience flow is the maintenance of a segment of the viewing audience between 

two consecutive programs. By creating a sequence of programs which appeals to the 
largest section of the viewing audience, broadcasters can retain a consistent audience 
flow. Anathema to the concept of audience flow is the interjection into a program 
sequence of controversial or high quality programming which will cause any part 
of the audience to change channels. Statement by Hugh M. Bcville, Jr., NBC Vice 
President for Planning, reprinted in FCC Office of Network Study, supra note 446, 
pt. 1, at 436; see Note, A Fair Break for Controversial Speakers: Limitations of tlx 
Fairness Doctrine and the Need for Individual Access, 39 Geo. Wash. L. Rev. 532, 
559 n.217 (1971). See also Barrow, supra note 419, at 636.

As marketing analysis of audience composition has become more 
sophisticated, program planning has become more complex. Concern 
for “audience flow” 507 has encouraged networks to develop with 
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painstaking care a program sequence which will maintain the largest 
continual audience possible. When the FCC limited network prime time 
broadcasting to three hours per night,50S NBC sought and was granted 
an exception for its Sunday night broadcasts.* 509 The network argued 
that the ruling would negate the years of hard work which had pro
duced NBC's highly successful Sunday evening program sequence of 
The Wonderful World of Disney, The fimmy Stewart Show, Bonanza, 
and The Bold Ones.

See N.Y. Times, Mar. 5, 1971, at 71, col. 4.
509 Id.
no Cohen, supra note 497, at 104.
511S. Opotowsky, supra note 490, at 79. High quality programming often will be 

rejected because it tends to lower overall network ratings. Blake & Blum, supra note 
496, at 1344 n.38.

512 Cohen, supra note 497, at 104.
513 Id.

See notes 955-972 infra and accompanying text.
515 Applicability of Fairness Doctrine to Cigarette Commercials, 9 F.C.C.2d 921 

(1967), aff'd sub novi. Banzhaf v. FCC, 132 U.S. App. D.C. 14, 405 F.2d 1082 (1968).
516Friends of the Earth, 24 F.C.C.2d 743, 745-49 (1970).
517 Id.

Programming is designed not only to attract the largest audience, 
but also to put the audience in the most receptive mood for the ac- 
c »mpanying advertising message.510 Too sad a program may result in 
\ icwers whom a particular sponsor wished to contact tuning out.511 
I)i:pont, a sponsor of high quality dramatic presentations, researched 
this phenomenon and concluded that the audience “learned” a mer
chandising message better during light programs, such as the comedy 
Harvey, than during productions of such “heavies” as Hamlet and 
Ethan Fronted2 The avowed policy of Dupont to accept small audi
ences inherent in quality programming is almost unique.

Fairness Doctrine Ramifications in Broadcast Advertising.
Television programmers also must consider seriously the impact of the 
fairness doctrine513 before making a programming decision. In supply
ing rebuttal time to controversial broadcasts, broadcasters may risk los
ing revenue and audience flow. Although the fairness doctrine514 has 
been extended to advertising, application of the doctrine was limited to 
cigarette commercials and anti-smoking messages which, it must be 
noted, involved a unique health threat.515 The FCC has stated that 
“instances of extension of the ruling to other products [would be] 
rare, if indeed they ever occurred.”516 Advertisements for gasolines 
and detergents were denied controversial issue status by the FCC,517 
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but this ruling was reversed on appeal.518 Despite the reversal, the 
Commission’s handling of the matter demonstrated its reluctance to 
extend application of the fairness doctrine generally to the field of 
product advertising. This reluctance is based upon a belief that to do 
so would undermine the present commercial broadcast system.519 CBS 
has estimated that a general extension of the doctrine to include adver
tisements for cereals, gasolines, cars, oil, drugs, and detergents would 
inflict a $68 million loss of revenue on network broadcasters each 
year.520

518 Friends of the Earth v. FCC,-----U.S. App. D.C.------ , 449 F.2d 1164 (1971).
519 Friends of the Earth, 24 F.C.C.2d 743, 748-49 (1970).
520 Washington Post, Oct. 22, 1971, § B, at 1, col. 6, at 4, col. 5.
521 The FCC has no authority to issue or to withhold licenses on the basis of the 

quality of programming. See FCC Network Programming Inquiry, Report and State
ment of Policy, 25 Fed. Reg. 7291, 7293 (1960).

522 Grosjean v. American Press Co., 297 U.S. 233, 249-50 (1935). “The First Amend
ment embodies the fundamental idea that minority views will and must find their 
place in a free market of ideas and communication. When the broadcaster ignores 
minority tastes and serves only the majority which the advertiser seeks (and this 
sometimes means rejecting a program which many millions of people want to see), he 
is unconsciously rejecting one of the fundamental concepts upon which our society 
is based. . . .” Minow, supra note 491, at 17.

523 See Breard v. City of Alexandria, 341 U.S. 622 (1951).
524 Letter from the Continental Congress to the Inhabitants of Quebec, Oct. 26, 1774. 

quoted in Roth v. United States, 354 U.S. 476, 484 (1957).
525 316 U.S. 52 (1942); see Breard v. City of Alexandria, 341 U.S. 622, 641-45 (1951).
526 Cammarano v. United Stares, 358 U.S. 498, 513 (1959) (Douglas, J., concurring).

Whether Advertising Regulation Would Serve First Amendment In
terests. FCC reluctance to attempt to control specific program
content521 recognizes the danger to first amendment freedoms posed 
by government intervention in broadcasting. Protection of the public 
interest may be constitutionally effected, however, by regulation of ad
vertising522—a matter which has occasionally been viewed as a subject 
of government control.523 The law surrounding advertising’s free speech 
status is ill-defined. Evidence exists to support the claim that the Con
stitutional Convention failed to consider the question of commercial 
advertising.524 525 In Valentine v. Christensen,™ the Supreme Court ruled 
that “purely commercial” speech is not protected under the first amend
ment. This ruling, however, lacked analytical substantiation or expla
nation. Justice Douglas, a member of the unanimous Valentine Court, 
has since called the decision “casual, almost offhand,” 526 and has con
cluded that “[t]he extent to which such advertising could be regulated 
consistently with the First Amendment has therefore never been au
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thoritatively determined.” 527 Moreover, the Supreme Court has held 
that advertisements for religious meetings,528 political debates,529 and 
labor union activities530 are protected speech.

52” Id. at 513. A federal district court has stated that “[i]f the advertisement is 
not false, defendants have a constitutional right to utilize it even though its content 
and bhtancy may annoy both the [Federal Trade] Commission and the general 
public. The issue is falsity. . . .” FTC v. Sterling Drug, Inc., 215 F. Supp. 327, 332 
(S.D.N.Y. 1963).

528 Martin v. City of Struthers, 319 U.S. 141 (1943).
529 Schneider v. New Jersey, 308 U.S. 147 (1939).
wo Thornhill v. Alabama, 310 U.S. 88 (1940). Thornhill has been significantly limited 

bv Giboncy v. Empire Storage rb- Ice Co., which denied union picketing when in 
violation of valid state laws against restraint of trade. 336 U.S. 490, 497-500 (1949).

wi See Business Executives’ Move for Vietnam Peace v. FCC, — U.S. App. D.C. 
-, 450 F.2d 642 (1971).

' *2 Wirta v. Alamcda-Contra Costa Transit Distr., 68 Cal. 2d 51, 55, 434 P.2d 
982, 985, 64 Cal. Rptr. 430, 433 (1967).

1 ? Kissinger v. New York City Transit Authority, 274 F. Supp. 438 (S.D.N.Y. 1967).
534 Station WABC(AM), the flagship station for the American Broadcasting Com

pany, enforces a company policy not to accept commercials on controversial issues. 
Broadcasting, Mar. 22, 1971, at 52. Presently, the Uniformed Fire Officers Associa
tion is appealing such a refusal to the FCC. See id.

»5 Id.

Clearly, the expression of opinions and beliefs within the ambit of 
first amendment protection releases advertisements from the restricted 
cate<torv of purely commercial speech. Within the last four years, de
velopments in both federal and state courts have elevated editorial adver
tising to constitutionally protected status. A ban on editorial advertising 
in a forum opened for commercial and public messages violates the 
Constitution as a discrimination between classes of ideas, which is pro
hibited bv the first amendment.531 Under this doctrine, the California 
supreme court ruled that a public transit district, which sold advertis
ing space on municipal busses, had to make that same forum available 
to anti-war posters.532 A similar ruling concerning advertising space on 
subway platforms was reached by the United States District Court for 
the Southern District of New York.533 In the past, however, broad
casters have occasionally refused to air commercials of a nonmerchan
dising or nonpublic affairs nature.534 An example of such a policy was 
the decision of the Westinghouse Broadcasting System (“Group W” 
stations) “not [to] accept paid announcements on controversial issues 
if such issues] do not appear on a ballot.”535

Case Law and the First Amendment. In August 1971, the
United States Court of Appeals for the District of Columbia Circuit 
handed down a landmark decision in Business Executives' Move for 
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Vietnam Peace v. FCC,55Q which extended the established forum doc
trine to broadcasting. Wishing to purchase advertising time to advocate 
an end to the Vietnam War, the Business Executives’ Move (BEM) 
ran headlong into WTOP Radio’s “long established policy of refusing 
to sell spot announcement time to individuals or groups to set forth 
views on controversial issues.” 536 537 538 The FCC had upheld such a policy,533 
but, in overruling the Commission’s decision, the court of appeals held 
that a flat ban on paid public issue announcements was violative of the 
first amendment. The crucial factor was the discrimination between 
different categories of ideas. This seminal decision, however, expressly 
refused to hold that the right of access to an established forum is an 
absolute right.539 540 Instead, each editorial advertisement is to be subject 
to a balancing test, based partially on the scarcity of broadcast time 
rationale cited in National Broadcasting Co. v. United States™* and 
partially on reasonable procedures and regulations to be established 
by licensees and the FCC.541

536 _ U.S. App. D.C. 450 F.2d 642 (1971).
537 Id. at 450 F.2d at 647.
538 Business Executives’ Move for Vietnam Peace, 25 F.C.C.2d 242 (1970).
539 — U.S. App. D.C. at —, 450 F.2d at 659.
540 National Broadcasting Co. v. United States, 319 U.S. 190 (1943).
541 — U.S. App. D.C. at —, 450 F.2d at 663.
542 ld. at —, 450 F.2d at 646.
543 Id. at , 450 F.2d at 646.
544 See 47 U.S.C. § 307 (e) (1970). See also United States v. Radio Corporation of 

America, 358 U.S. 334, 348-49 (1959); FCC v. Sanders Bros. Radio Station, 309 US. 
470, 474 (1940).

Evincing impatience with the FCC’s hesitance to regulate television 
advertising effectively, the court stated: “We are convinced that the 
time has come for the Commission to cease abdicating responsibility 
over the uses of advertising time.” 542 The FCC was directed to estab
lish immediately procedures to “determine which and how many ‘edi
torial advertisements’ will be put on the air.”543

Of paramount significance was the court’s decision to retain industry 
and government control over advertising. Recognition of an absolute 
right of access would have forced broadcasters to accept all requests 
for time to air controversial advertisements. Such an obligation would 
have transformed broadcasting stations into common carriers, a result 
expressly contrary to the intent of the Communications Act of 19 3 4.544

Social Messages Through Commercial Speech—Cultural Spillover. 
Today, broadcasting experts are beginning to recognize that commercial 
messages may transmit noncommercial ideas. Advertisements nearly 
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always include themes of social acceptability, success, or virility and 
impl\ that acquisition and use of the advertised product is a means of 
attaining these goals. As a result, ^ e xternally derived solutions are 
thus made the prescription for life’s difficulties.” 545 This phenomenon 
is termed “cultural spillover.”

545 Jones, The Cultural and Social Impact of Advertising on American Society, 8 
Oscoooe Hall L.J. 65, 71 (1970).

646 Washington Post, Nov. 11, 1971, § C, at 1, col. 6.
M7 Id.
648 Id. at 2, col. 4.
549 Broadcasting, Alar. 22, 1971, at 46.
«0- US. App. D.C. 449 F.2d 1164 (1971).
Ml Id. at -, 449 F.2d at 1164-65.

Cultural spillover appears most acute in advertising during program
ming for children. Testifying before the FTC, Evelyn Sarson, presi
dent of Action for Children’s Television (ACT), called for a ban on 
all but public service commercials during children’s programs.546 Mrs. 
Sarson cited the case of a young boy who had ingested an almost lethal 
d< se of vitamin pills because he wanted to “grow big and strong”—as 
rhe commercials promised—faster than his peers who were taking the 
recommended one vitamin a day.547

Especially condemned has been advertising emphasis on war toys 
and nonnutritional foods. One study revealed that over 50 percent of 
rhe advertising during children’s programs is for sweetened cereals, 
candy, and snacks, while no advertisements are broadcast for vege
tables, milk products, meats, or fruits.548 Critics stress that young chil
dren are incapable of making knowledgeable consumer decisions. Argu
ments that such cultural spillover could have little effect on the general 
viewer, or on young viewers in particular, ignore the fact that tele
vision advertisers spend over $1.65 billion a year 549 * in the firm belief 
that television advertising strongly does influence viewer behavior.

There are legal precedents which may someday support regulation of 
cultural spillover in advertising. The fairness doctrine may apply to 
social values advocated by commercial advertisements. In Friends of 
the Earth v. FCC™ the District of Columbia Circuit applied the fair
ness doctrine to advertising for the second time, ruling that broad
casters had to allow a response to advertisements stressing the value of 
powerful automobile engines and high test gasolines.551 Significant in 
this decision was the court’s strong suggestion that application of the 
fairness doctrine was not dependent on inherent threats to the public 
health by the challenged advertisements. Such threats were deemed 
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essential to the decision in Banzhaf v. FCC,™2 the first case in which 
the court had applied the fairness doctrine.

The court stated, in Friends of the Earth, that “[commercials which 
continue to insinuate that the human personality finds greater fulfill
ment in the large car with the quick getaway do, it seems to us, venti
late a point of view which not only has become controversial but in
volves an issue of public importance.” 552 553 Recent FCC rulings have 
enforced a similar approach to advertisements which secondarily pro
mote a controversial national goal—the most notable example being oil 
company advertisements asserting the value of building the trans
Alaskan pipeline.554

552 132 U.S. App. D.C. 14, 405 F.2d 1082 (1968) (cigarette commercials).
553 _ U.S. App. D.C. at 449 F.2d at 1168.
554 Wilderness Society, 31 F.C.C.2d 729 (1971).
555 See Donaldson v. Read Magazine, Inc., 333 U.S. 178, 189-90 (1948); Wheeler-Lea 

Act § 4, 15 U.S.C. § 52 (1970).
556 See generally Lydick, State Control of Liquor Advertising Under the United 

States Constitution, 12 Baylor L. Rev. 43 (1960).
557 Since June 1971, the FCC has been conducting an intensive review of the fair

ness doctrine. See Washington Post, Jan. 7, 1972, § A, at 1, col. 6.
558 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969).
559 Business Executives’ Move for Vietnam Peace v. FCC, — U.S. App. D.C. 

450 F.2d 642 (1971).
560 Banzhaf v. FCC, 132 U.S. App. D.C. 14, 405 F.2d 1082 (1968).

Historically, advertising has been circumscribed substantially by com
mon law actions for fraud and deceit, based on public policy considera
tions in favor of the smooth flow of commerce.555 Considerations of 
public health resulted in the cigarette ruling. Public policy has also 
determined that it is not in our nation’s interest to promote the drink
ing of hard liquor; this theory has resulted in the banning of liquor 
advertising on commercial television.556 Clearly, if the rationale of 
public policy can be used to regulate commerce, protect the nation's 
health, and influence the country’s social habits, public policy may 
some day be used as the justification for regulating the effects of cul
tural spillover in advertising.

Unsolved Fairness Doctrine Problems. The most important
and most difficult problem facing commercial broadcasting todav is 
resolution of the scope of the fairness doctrine.557 In Red Lion Broad
casting Co. v. FCC, the Supreme Court recognized that the viewer’s 
freedom of speech rights in broadcasting were paramount to those of 
the broadcaster.558 Since that ruling, viewers’ rights have been ex
panded to include access for editorial advertising 559 and fairness re
sponses to controversial advertising.560 The difficulties with this area 
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of the law have led to numerous proposals. It may be interesting to 
examine a few of these as illustrations of proposed solutions.

Clay T. Whitehead, head of the White House Office of Telecom
munications Policy, advocates changes in the fairness doctrine and the 
adoption of an automatic right for the public to purchase unlimited 
broadcast time.561 Both suggestions, however, fail to withstand critical 
analysis. An absolute right of access was denied for editorial advertis
ing by the District of Columbia Circuit, which stated: “As the Red 
Lion Court made clear, there could not be any such absolute right 
because advertising time, like all broadcast time, is severely limited.”562 563 
Fhe grant of an absolute right of access would open the floodgates of 
opinion to the exclusion of popular programming. The BEM court 
stressed that “[c]learly, . . . broadcasters are entitled to place an out
side limit on the total amount of editorial advertising they will sell. 
To fail to impose some such limit would be to deny the public the 
other sorts of programming which it legitimately expects on radio 
and television.”663

561 Washington Post, Oct. 7, 1971, § A, at 1, col. 6.
562 Business Executives’ Move for Vietnam Peace v. FCC, — U.S. App. D.C. —, 
450 F.2d 642, 662 (1971).

563 id, at - 450 F.2d at 663.
561 Democratic Nat’l Comm., 25 F.C.C.2d 216, 235 (1970) (Johnson, dissenting).
565 Statement of the FTC concerning The Handling of Public Issues Under the 

Fairness Doctrine and the Public Interest Standards of the Communications Act, FCC 
Docket No. 19,260, at 22 (Jan. 6, 1972).

566 Id. at 12.

The BEAL court delegated responsibility for developing procedures 
to allocate editorial advertisement time to broadcast licensees and to 
the Federal Communications Commission. FCC Commissioner Nicholas 
Johnson has advocated allotting five percent of prime time television 
for paid editorial advertising, the time slots to be distributed on a “first- 
come, first-served basis.” 564 Application of such a policy, however, 
would raise difficult political questions concerning who would decide 
who is first. Commissioner Johnson’s proposal, moreover, puts a price 
tag on access and recognizes no correlation between currency of issues 
and the need for immediate access.

On January 6, 1972, the Federal Trade Commission recommended 
to the FCC that a “substantial” amount of time 565 be made available 
without cost for counter-advertising, and that a right to buy air time 
be established. The proposal also advocated “a substantial degree of dis
cretion for licensees] in deciding which commercials warrant or re
quire access for a response.” 566 General rules and guidelines promul
gated bv the FCC would specify which general categories of com
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mercials would require recognition of access rights as well as the 
frequency and duration of replies demanded in each category. One 
recommendation has proposed that replies be granted to offset general 
cultural spillover in advertising 567 and that a flexible counter-advertise
ment format be permitted.568

567 id. at 14-15.
568 7J. at 20-21.
569 For recent developments in the cable television field, see Cable Television Report 

and Order (Docket Nos. 18397, 18397-A, 18373, 18416, 18892, 18894), FCC No. 72-108 
(Feb. 2, 1972) [hereinafter cited as CATV Report and Order]. See also Washington 
Post, Feb. 4, 1972, § A, at 1, cols. 2-4; id., Feb. 3, 1972, § A, at 3, col. 1.

570 Washington Post, Dec. 14, 1971, § B, at 1, col. 1. Estimates of cable coverage 
go as high as nine percent. N.Y. Times, Nov. 15, 1971, at 75, col. 1 (city cd.).

571 See Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).
572 In 1970, a survey of the nation’s 2,490 cable systems showed that only 399 en

gaged in originating nonautomated local programs and that 273 planned to engage 
in such operations. New York State Public Service Comm’n, Regulation of Cable 
Television 165 (1970). The remainder of the system rely on broadcast relay and 
automated programming (a camera focused on weather measuring equipment, for 
example) for their programs. Id. See generally Hearings on Community Antenna 
Television Problems Before the Subcomm. on Communications of the Senate Contm. 
on Commerce, 92 d Cong., 1st Sess. 21 (1971).

573 See CATV Report and Order, app. C at app. B.

ELECTRONIC COMMUNICATION FOR THE FUTURE: CABLE TELEVISION 569

Five percent of the American public in 1970 received television 
signals from a cable rather than over the air.570 Although few of these 
people—and few of the other 95 percent—realize it, they are participants 
in what may be the most important revolution in the history of elec
tronic mass communication. The revolution is called cable television. 
Like many revolutions, it offers the promise of fulfilling a very basic 
ideal, in this case, the return to public decisionmaking in an atmosphere 
of a significant exchange of information, the ideal embodied in the first 
amendment.571 It is cable television’s technology that makes this res
toration possible.

Developing Potential of Cable Television. From its name and
equipment, cable television is thought to be the same thing as broad
cast television. Cable uses television sets as receivers, and cable systems 
today are dependent on broadcast television for much of their pro
gramming;572 573 but cable’s freedom from the constraints of the radio 
spectrum provides the potential for a quite different medium. Broadcast 
television, if its signals are to be received without interference, requires 
a large part of the radio spectrum, and, as a result, any one geographical 
area can receive relatively few broadcast signals.578 Cable television, 
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however, uses a coaxial cable to deliver its programming to subscribers, 
whose televisions are physically hooked to the cable. Its demands on 
the radio spectrum are so minimal 574 that cable television can provide 
an almost unlimited number of channels. This fact makes it in effect 
a television of abundance as opposed to today’s television of scarcity. 
Many cable systems today have about 20 channels, but their ultimate 
potential number is still unknown.575

574 Many cable systems rely on microwave transmission for broadcast television 
signals which are relayed to subscribers. Microwave transmission requires very limited 
use of the radio spectrum. See Hearings on Community Antenna Television Problems, 
rupra note 572, at 13-14.

575 1 17 Cong. Rec. Si3,065 (daily ed. Aug. 3, 1971) (remarks of Senator Williams).
576 See Hearings on Community Antenna Television Problems, supra note 572, at 21.
577

The minimum costs for local origination on noncommercial TV broad
cast stations in the United States are about $300 for one hour. Our esti
mate suggests that Canadian cable operators can generate ten to thirty 
hours per week of new local live programming at an hourly cost of no 
more than 2 to 4 percent of this figure. To be sure, the final product 
is not the same, but the ratio is impressive nonetheless.

N. Feldman, Cable Television: Opportunities and Problems in Local Program 
Origin \tton 8 (1970). One American firm applying for a cable franchise has estimated 
that over the course of ten years it will spend $1,807 million to produce 100 to 150 
hours per week of locally originated programming. For 100 hours a week, this estimate 
predicts an average cost of $34.80 per hour. The cost does not include origination 
equipment, which is estimated at $4.5 million over 10 years. Application of Arlington 
Telecommunications Corp, for Authority from the County Board of Arlington to 
Construct and Operate a Cable Communications System in Arlington County, Va., 
submitted to the Arlington Public Utilities Comm’n, Exhibit No. 21-P-2c, at 2 (Oct. 
1971).

578 See CATV Report and Order, at 98-99.
See Committee on Telecommunications of the Nat’l Academy of Engineering, 

Communications Technology for Urban Improvement 24 (1971).

In addition, cable’s freedom from the radio spectrum guarantees 
excellent reception, since its signals are not subject to intereference by 
physical obstacles that often impair or, in some locations, prevent re
ception of broadcast signals.576 Furthermore, because it need not have 
high-powered transmission equipment required by broadcast television 
stations, and because a single “headend” or transmitting center can be 
used for multiple channels, cable television’s per channel costs can be 
significantly lower than broadcasting’s.577

Finally, because cable signals need not be transmitted from an an
tenna, it is possible to have two-way communications in a cable system, 
with the return signal originating from any hook-up.578 Although at 
present two-way communications on cable are limited to “yes” and 
“no” responses, full scale picture and sound return signals will be pos
sible eventually.579 Cable systems can be put to use to serve noncom
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munications functions, such as burglar alarms, shopping services, bill 
collecting, and teaching.580 But its importance lies in its potential for 
providing the opportunity for many people to express themselves on 
the most powerful communications medium available—television. Thus, 
cable, though it can be a form of television, is television which is 
abundant, which is less expensive than broadcast television, and which 
has the potential to permit the viewer to become an active program 
participant while he sits at home.

580 See New York State Public Service Comm’n, supra note 572, at 172-79; Smith, 
The Wired Nation, The Nation, May 18, 1970, at 582.

581 See generally Hearings on Community Antenna Television Problems, supra note 
572, at 93-94 (statement of FCC Commissioner Johnson).

582 See Application of Arlington Telecommunications Corp., supra note 577, at 
Exhibit No. 19-P-2A.

583 See New York State Public Service Comm’n, supra note 572, at 5.
584 See Committee on Telecommunications of the Nat’l Academy of Engineering, 

supra note 579, at 65-67.
585 J. Oppenheim, Model Code of Regulations: Cable Television—Broadband 

Communications 8 (1971). Common carrier status has been opposed by cable spokes

Conceptual Resemblance to Print Media. Like most daily news
papers,581 a cable system has a local rather than national market, per
mitting its programming to be tailored to reflect the needs of the 
locality.582 A cable system also can simulate specialty newspapers or 
narrowly-focused magazines through the use of a filtering device, which 
permits the cable operator to make a signal available to selected groups 
of subscribers.583 For example, it could “narrowcast” for the prac
titioners of a profession, the members of a particular ethnic group, or 
the adherents of a certain religion.584 585 Television, with its scarce broad
cast time, has relegated these smaller audiences to radio and the print 
media.

Cable differs, however, from radio and narrowly-focused print media 
in one important respect—concentration of control. The proprietors of 
television stations, newspapers, and magazines compete within their 
respective industries with other owners. All the channels in a cable 
system, on the other hand, are controlled by one operator. Unless 
cable channels are leased to other operators, the system owner may be 
the sole arbiter of what programming the system’s subscribers will re
ceive. Finally, unlike newspapers or magazines, cable is not constrained 
by the ever rising cost of publishing that has forced so many locallv- 
oriented and narrowly focused printed media to cease operations in 
recent years. In a variety of ways, cable is clearly an abundant medium 
with abundant possibilities.
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Rationale for Public Access to Cable Television. To properly
exploit cable television possibilities, access should be made available to 
the general public through the imposition of a public access require
ment. The cable operator should be required by the Government to 
make channel space available at a reasonable cost to any one with a 
reasonable interest in using the facility. In effect, cable television 
would become a common carrier like a telegraph company.585 Without 
this public access requirement, cable would become simply another 
privatelv-owned electronic medium, operated solely for private gain.586 587 
Public access channels would mean greater diversity in television pro
gramming.557 More importantly, they would mean that people with 
something to say would have an inexpensive, but influential, platform.

men because it will remove all operating control from the hands of the system 
owners. See Oral Presentation of F.W. Ford Concerning Amendment of Part 74, 
Subpart K, of the Commission’s Rules and Regulations Relative to Community An
tenna Television Systems, and Inquiry into the Development of Communications 
Technology and Services to Formulate Regulatory Policy and Rulemaking and/or 
Legislative Proposals, FCC Docket No. 18397-A (Mar. 19, 1971) (transcript at 8-12) 
(copy on file at Geo. L.J.). However, common carrier status does have the advantage 
of insulating the owner from liability if an independent source uses channel time 
for defamation or obscenity. See Broadcasting, Sept. 27, 1971, at 29. Common carrier 
status has been recommended for New York cable systems as they reach the level of 
50,000 subscribers. New York State Public Service Comm’n, supra note 572, at 199.

586 J. Oppenheim, supra note 585, at 10-14. Cable is fast becoming the property of 
large corporations with multiple system holdings. In 1971, the largest multiple system 
owner (MSO) served 575,000 subscribers, almost double the number of subscribers 
served by the largest MSO one year earlier. Christian Science Monitor, Aug. 7, 1971, 
at 1, col. 2; see Amendment of Part 74, Subpart K, of the Commission’s Rules and 
Regulations Relative to Diversification of Control of Community Antenna Television 
Systems, 23 F.C.C.2d 833, 835 (1970). The top 25 cable companies control more than 
half of the entire market. See Christian Science Monitor, Aug. 7, 1971, at 1, col. 2.

587 CATV Report and Order, at 94.
688 Cf. New York Times Co. v. United States, 403 U.S. 713, 715 (1971) (Black, J., 

concurring).
689 See, e.g., New York Times Co. v. United States, 403 U.S. 713 (1971); Whitney 

v. California, 274 U.S. 357 (1927); Schenck v. United States, 249 U.S. 47 (1919).
599 See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-401 (1969); 

Although the use of cable for free expression is a highly desirable 
social goal, it must be recognized that it would deprive the cable 
perator of an opportunity to use his communications medium as he 

secs fit. Under a strict interpretation of the first amendment, govern
ment cannot deprive the operator of communication rights any more 
than it can censor a newspaper publisher or a broadcaster.588 Tra
ditional interpretations of the first amendment, however, have not 
barred government restraints on first amendment rights, if restraints 
are necessary either to prevent public harm 589 or to balance two con
flicting first amendment rights.590
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Inherent Monopoly Threat. The first standard for permitting
government intervention, harm to the public, allows prior restraints on 
a first amendment activity if that exercise will result in a “clear and 
present danger” to public safety.591 Without the imposition of a public 
access requirement, there may be an issue as to whether a cable operator 
poses such a threat. He could become the sole arbiter of content for 
all “cablecast” programming on the 20 or more channels under his 
control. Cable systems may become monopolies, either because of an 
exclusive agreement with local governments, or, failing that, because 
the high initial capital investment will discourage speculative competi
tion.592 Although successful competition is theoretically possible, dur
ing the 20 years of cable television’s existence it has been the rare 
exception.593

Associated Press v. United States, 326 U.S. 1, 19-20 (1945); Mt. Mansfield Television, 
Inc. v. FCC, 442 F.2d 470, 476-79 (2d Cir. 1971).

591 New York Times Co. v. United States, 403 U.S. 713, 725-26 (1971) (Brennan, J., 
concurring); Schenck v. United States, 249 U.S. 47, 51 (1919).

592 See Amendment of Part 74, Subpart K, of the Commission’s Rules and Regula
tions Relative to Community Antenna Television Systems, and Inquiry into the De
velopment of Communications Technology and Services to Formulate Regulatory 
Policy and Rulemaking and/or Legislative Proposals, FCC Docket No. 18397 (Apr. 7, 
1969) (comments of the United States Department of Justice).

593 J. Oppenheim, supra note 585, at 14.
594 See N. Johnson, supra note 499, at 101.
595 A broadcast day is the television programming time available for use during any 

24 hour period by a broadcaster or cablccastcr. Thus, a broadcaster owning one 
station has available one broadcast day per 24 hour period. A cable operator with a 
20 channel system has 20 broadcast days. A city with 12 television stations receives 12 
broadcast days.

Concentration of control over numerous channels, coupled with a 
tendency toward monopoly, may raise an argument that cable tele
vision is a significant threat to the dissemination of information essential 
to the safe functioning of democracy.594 The magnitude of this threat 
may be illustrated by a hypothetical comparison. If a cable operator 
had control not of 20 cable television channels but of 20 community 
newspapers, the danger would be far less significant. His newspapers 
would be in competition with other daily newspapers, each of which 
would be capable of having a similar impact on the public. A cable 
system, however, may have no competitors with comparable potential 
for affecting public opinion. In spite of the limited number of broad
cast days,595 broadcast television, in recent years, has been credited with 
raising the level of violence in society, with electing and defeating 
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candidates for public office, and with molding public opinion on major 
public issues. In all but one city, a 20 channel cable system would at 
east double the number of broadcast days available to the public.596 
The impact of cable television will be enormous; no other medium is 
capable of matching the cable operator’s influence if he chooses to 
exercise his monopoly control over the numerous channels of the only 
cable system in the community.

596 \n exception is Los Angeles where 11 broadcast stations are presently operational. 
CATV Report and Order, app. C at app. A.

697 47 C.F.R. 5 74.1131 (1971) (to be renumbered as 47 C.F.R. § 76.501); see CATV 
Report and Order, app. A at 57.

598 47 C.F.R. $ 74.1103 (1971) (new rules on same subject to be numbered as 47 
C.F.R. $5 76.51-.65); see CATV Report and Order, app. A at 17-40.

The number of channels removed from the cable operator’s control by the new 
rules for broadcast carriage ranges from 11 to three. See CATV Report and Order, 
app. C at app. A. In a 20 channel system, then, the cable operator would retain 
control of 45 to 85 percent of his system’s channels.

600 See generally N. Johnson, supra note 499.
•01 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969).
«°2 47 C.F.R. § 73.123(a) (1971).

Cable Television and the FCC. The FCC has recognized im-
plicitlv that both concentrated control and increased channel capacity 
of cable television pose threats to the public interest. It has prohibited 
combined ownership of a cable system and a television station in the 
same market as well as the mutual ownership of a television network 
ind a cable system.597 It has also required cable systems to carry the 
signals of television stations available in its area.598 Nevertheless, in 
view of its potential for harm, the cable revolution is insufficiently con- 
rrolled by these regulations.

The cross-ownership rules still leave the vast majority of an area’s 
cable television service under the control of the cable operator. The 
loss of one broadcast television station when he already owns 20 cable 
channels may not significantly decrease the impact of his operations. 
Similarly, the requirement to carry local television stations, removes 
a relatively small number of channels from the cable operator’s con
trol,599 replacing them with the largely noncontroversial entertainment 
shows of broadcast television.600

A second possible theory for regulation of first amendment rights 
relies on the necessity to balance equally valid first amendment claims 
which only government action can balance.601 The FCC has applied 
this principle in creating the personal attack 602 and prime time access 
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rules.603 The principle may someday be used to justify the requirement 
of public access to cable television.

603 Id. § 73.658(k) (1971).
604 Id. § 73.123(a) (1971).
605 Id. § 73.658(k) (1971).
606 Mt. Mansfield Television, Inc. v. FCC, 442 F.2d 470, 475-76 (2d Cir. 1971).
607 See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386 (1969); Mt. Mansfield 

Television, Inc. v. FCC, 442 F.2d 470, 476 (2d Cir. 1971).
608 395 U.S. at 400; 442 F.2d at 477.
609 395 U.S. at 390; 442 F.2d at 477.
610 395 U.S. at 390; 442 F.2d at 477.
611 395 U.S. at 394.
612 Id.

The FCC’s personal attack rule recognizes a right of access for a 
limited group of people. This rule requires a person attacked on a 
broadcast, either over radio or television, to be informed of the attack 
and be given air time on the station to make a reply.604 A less specific, 
although somewhat broader, right to access is recognized by the prime 
time access rules, which prevent network affiliates from broadcasting 
network shows for more than three hours during prime time each 
night.605 The purpose of the rules freeing one-half hour of prime time 
from network domination was to permit local producers not affiliated 
with networks access to television.606

Both the personal attack and the prime time access rules have been 
denounced by broadcasters, who claim that the Government is depriv
ing them of their right to free expression by forcing them to yield 
broadcast time to people who would not otherwise be given broadcast 
time.607 Both challenges have failed.608 The courts have held that 
broadcasters possess first amendment rights, but that these rights must 
yield if the Government determines that a competing first amendment 
right needs to be served.609

The decisions were based on the scarcity of broadcast resources; 
the frequency spectrum available for radio and television is so limited 
that affording some the opportunity to use it requires that others be 
excluded.610 Those granted the privilege are not given an absolute 
right; they must serve the public interest by sharing their access to 
radio or television audiences with some of those who have been ex
cluded.611 The Government, which licenses the broadcaster, must 
ensure that the public interest is served by requiring that these com
peting claims be satisfied in a reasonable manner.612

The manner in which the right of access to a medium is ensured 
depends on the medium and varies according to its degree of public 
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impact,613 its relative abundance or scarcity,614 and whether the Gov
ernment grants its owners a privileged position.615 For example, if a 
newspaper, published in one state and having only a small impact in 
another state, attacks an inhabitant of a second state, it must offer him 
a right of reply if it is to avoid liability for defamation.616 However, 
since newspapers are not granted a privileged position by government, 
the publisher's first amendment rights will not be restricted further to 
accommodate a broader right of public access. On the other hand, a 
transit authority which prevents an anti-war group from buying adver
tising space on a bus is abridging the group’s first amendment right of 
access.617 The right is broader in this case because the space is available 
to everyone who can meet the normal terms, and, more significantly, 
because the transit authority is a public agency with an obligation to 
protect the first amendment.618 But in the case of the broadcast media, 
the scarcity criterion is most significant. Even though broadcast media 
have significant public impact and are granted a privileged position, 
only’ limited public access has been carved out by the personal attack 
rule because broadcast time is extremely limited. Cable television is 
another matter, however. Under any of the criteria—impact, abun
dance, or government-granted privilege—the public’s first amendment 
right of access to cable television is balanced heavily in favor of the 
public. As demonstrated above, cable television will have an even 
greater impact than television because of its freedom from the radio 
spectrum.619 The second criterion, abundance, is one of cable tele
vision’s primary characteristics. Finally, the criterion of government
granted privilege applies to cable. Although cable systems are not 
licensed by the FCC, they are granted a franchise by local authorities, 
protecting them from potential competitors.620 In striking a balance 
between first amendment rights of the cablecaster and the public, then, 
government may someday be justified in guaranteeing a broad public 
right.

613 See Kunz v. New York, 340 U.S. 290, 307-08 (1951) (Jackson, J., dissenting).
C14 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 400 (1967).

Id. at 390; .Mt. Mansfield Television, Inc. v. FCC, 442 F.2d 470, 477 (2d Cir. 1971).
616 Cf. New York Times Co. v. Sullivan, 376 U.S. 254, 261-62 (1964).
617 Kissinger v. New York City Transit Authority’, 274 F. Supp. 438, 443 (S.D.N.Y. 

1967); Wirta v. Alameda-Contra Costa Transit Dist., 68 Cal. 2d 51, 58, 434 P.2d 
982, 987, 64 Cal. Rptr. 430, 435 (1967).

«8See 274 F. Supp. at 440-45; 68 Cal. 2d at 62-63, 434 P.2d at 990, 64 Cal. Rptr. at 
438.

619 See notes 573-579 supra and accompanying text.
620 See J. Oppenheim, supra note 585, at 14; Bailey, Cable Television: Whose Revolu

tion?, City, Mar. 1971, at 19, 21.
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FCC Regulation for the Future. The FCC has taken on the
burden of regulating public access to cable television.621 However, 
since the Communications Act of 19 3 4 622 does not specify a regulatorv 
scheme for cable television, and since it has not been amended to in
clude cable, the FCC’s jurisdiction in this area is still questionable,623 
even though any bar to its jurisdiction must be found in the statute, 
not in the first amendment. In the absence of successful jurisdictional 
challenge, the FCC has promulgated rules to restrict the cable oper
ator’s access to his system’s channels by requiring that broadcast tele
vision be carried on a number of the channels,624 and that three chan
nels be reserved for educational, governmental and public access use.625 * 
Much of the remaining channel capacity must be made available for 

626

621 See CATV Report and Order, app. A at 53 (new rule to be numbered as 4' 
C.F.R. § 76.251(a) (4)).

622 Communications Act of 1934, 47 U.S.C. §§ 151-609 (1970).
623 See Hearings on Community Antenna Television Problems, supra note 572, at 5, 

17, 45-48; Note, Regulation of Community Antenna Television, 70 Colum. L. Rev. 
837, 850-70 (1970).

624 CATV Report and Order, app. A at 17-40 (new rules to be numbered as 47 
C.F.R. 76.51-.65).

625 Id., app. A at 53-54 (new rule to be numbered as 47 C.F.R. § 76.251 (a) (4)-(6)).
app. A at 54 (new rule to be numbered as 47 C.F.R. § 76.251(a)(7)).

627 See id., app. A at 17-40 (new rules to be numbered as 47 C.F.R. 76.51-.65). 
Another section of the rules, however, will reduce the number of first-run programs 
and movies available on those broadcast channels imported from other areas, thereby 
reducing the competitive attractiveness of those channels in comparison with cable’s 
own programming. See id., app. A at 40-46 (new rules to be numbered as 47 C.F.R. 
§§ 76.91-.159); cf. id., at preliminary opinion of Comm’r Johnson. This section, while 
not entirely returning these channels to the cable operator’s control, does dilute the 
carriage requirements’ potential ability to reduce cable’s harm to the first amendment 
interest of diversity in media programming. See White House Office on Telecom
munications Policy, Proposed Compromise (Nov. 11, 1971) (copy on file at Geo. L.J.);
Newsweek, Nov. 22, 1971, at 79; N.Y. Post, Nov. 13, 1971, at 14, col. 1; N.Y. Times, 
Nov. 12, 1971, at 1, col. 6 (city ed.); Washington Post, Jan. 24, 1972, § A, at 1, col. 1.

If the cable revolution is to fulfill its potential for realization of first 
amendment ideals, FCC regulations must ensure that cable’s develop
ment will not eliminate diversity from television programming and that 
the public will have a reasonable degree of access to cable audiences. 
The relatively extensive broadcast carriage requirements adequatelv 
meet the first challenge,627 * so long as most cable systems have channel 
capacities limited to 20 or 30 channels. However, the regulations are 
inadequate to meet the second challenge. In drawing up its rules, the 
FCC has ignored both the nature of the television audience and that of 
the cable medium.

The impact of the public access rule of the FCC is likely to be di
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luted because it only demands access to the broadcast day of a single 
channel, rather than blocks of time during peak viewing hours. If the 
FCC, instead of or in addition to requiring a public channel, had re
quired that a portion of prime time on the broadcast television carriage 
channel be used for public access, more people would have access to 
a large audience. Under the one channel requirement, most users will 
have to be scheduled in hours having smaller audiences and therefore 
less impact.'328 In addition, the programming of public access users will 
be less attractive for audiences, because of the requirement that the 
channel be noncommercial.629 Producing quality programming requires 
money, even considering the relatively inexpensive video tape.630 Pub
lic access users who do not possess the necessary funds can, under the 
I CC rules, be provided five free minutes of studio time by the cable 
operator.631 But programming of this type is also unlikely to attract an 
audience.

,’i'' New York City’s two cable systems began operating public access channels in 
August 1971. One system schedules all public access programs during prime time and 
the other at different times each day. Broadcasting, Sept. 27, 1971, at 29-30. Because 
rhe channels have been in operation for so short a time, they have not been compared 
to determine relative impact, but it is clear that the programs shown in prime time 
have at least a potentially larger audience.

C29 CATV Report and Order, app. A at 53-54 (new rule to be numbered as 47 
CT.R. 5 76.251 (a) (11)).

630 One of New York’s cable systems, for example, charges a minimum of $10 
for a single camera and an hour of half-inch tape. Broadcasting, Sept. 27, 1971, at 29.

631 CATV Report and Order, app. A at 54 (new rule to be numbered as 47 C.F.R. 
S 76.251 (a) (10) (ii)).

632 J. Oppenheim, supra note 585, at 3-4.
633 Compare Washington Post, Aug. 13, 1971, § B, at 1, col. 7 with Application of 

Arlington Telecommunications Corp., supra note 577, at Exhibit No. 17-P-l.
»♦CATV Report and Order, app. A at 54 (new rule to be numbered as 47 C.F.R. 

i 76.251(a)(7)).

The FCC rules also ignore the relative abundance of the medium. 
Cable systems vary in size from six channels to 60.632 One public access 
channel out of six may be too much time on a six channel system but 
too little on a 60 channel system. Further, the one channel requirement 
fails to take into account the varying characters of cities served by 
cable systems. A heterogeneous city with many public conflicts will 
have greater need for a public forum than will a relatively homogeneous 
town with less controversial civic concerns.633

The second method for giving the public access to cable audiences in 
the FCC rules is the leased channel requirement.634 This rule remedies 
some of the deficiencies present in the public access rule while at the 
same time creating other problems. Leased channel users will have 
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greater access to prime time viewers 635 and can raise money by selling 
commercials.636 Further, the number of channels available for leasing 
must be increased to meet the demands made on the system by potential 
users.637 However, part-time users must be given priority on only one 
of the leased channels;638 on the others, full-time producers of either 
communication or noncommunication services may predominate.639 In 
essence, then, the leased channel requirement does not offer to the 
general public substantially more access than does the public access 
requirement.

635 id. at 97.
636 Id. at 103.
637 Id. at 97.
638 Id., app. A at 54 (new rule to be numbered as 47 C.F.R. § 76.251 (a) (7)).
639 Id. at 103.
640 See note 620 supra and accompanying text.
641 See CATV Report and Order, at 100.
642 Dr. Clay T. Whitehead, Director of the White House Office on Telecommuni

cations Policy, has advanced the possibility that the Government could help finance 
efforts along these lines. CATV, July 5, 1971, at 73.

The final defect in the FCC’s rules is the inadequate consideration 
of the presence of a government-granted privilege. The monopoly 
privilege granted to cable systems is not granted by the FCC; it is 
granted by local franchise authorities.640 Logically, any restrictions 
based on the governmental grant of a privilege should flow from the 
source of the privilege. The Commission, however, does nothin? to 
justify its preemption of this authority in its proposal.641

A Proposal. A public access requirement consistent with the
goal of full, free, and open expression requires greater flexibility than 
that offered by the FCC rules. First, the amount of time required for 
public access should vary with the size of the cable system, with the 
size of the population of the service area, and with the character of 
the area, including the intensity of public controversies. Second, to 
encourage high quality public access programming supplied by all seg
ments of society, promotions should be permitted and government 
grants should be made available.642 Third, local authorities should have 
an opportunity to decide the specific manner in which the public 
access requirement is to work in their communities.

The FCC should modify its proposal for public access by setting 
only minimum standards, and by permitting local authorities to further 
develop the criteria. A properly formulated public access requirement 
might make cable the medium for bringing protests off the streets, and 
for bringing rational and orderly debate of public issues into the home; 
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it might well restore the free exchange of ideas to the governing 
process.

FEDERAL REGULATION: BROADCASTING, BROADCASTERS, AND THE FCC

In 1934, Congress passed a law requiring radio station owners to 
obtain a broadcast license from the Federal Communications Commis
sion before transmitting over the airwaves.643 This law, known as the 
Communications Act of 19 3 4,644 created neither an outcry against what 
appeared to be a revival of licensing laws, nor court battles over its 
constitutionality. Enacted and accepted because of technical confusion 
threatening to overburden the radio spectrum and because of growing 
concentration of broadcast media ownership, the Act’s co-existence 
with the first amendment has had a dramatic effect over the years, re
sulting in a new and narrower meaning of that amendment.

643 Communications Act of 1934, ch. 652, § 301, 48 Stat. 1081, as amended, 47 U.S.C. 
5 301 (1970).

6U47 U5.C. 55 151-609 (1970).
645 US Const, amend. I.
646 See Near v. Minnesota ex rel. Olson, 283 U.S. 697, 716-17 (1931); Patterson v. 

Colorado ex rel. Attorney General, 205 U.S. 454, 462 (1907); Commission on Freedom 
of the Press, A Free and Responsible Press 13 (1947); T. Emerson, Toward a Gen
eral Theory of the First Amendment 35-36 (1967); Peterson, Social Responsibility- 
Theory and Practice, in The Responsibility of the Press 35-39 (G. Gross ed. 1966).

647See Emerson, Where We Stand: A Legal View, Colum. Journ. Rev., Sept.-Oct. 
1967, at 34.

648 This, at least, was the Federalist view. See note 57 supra and accompanying text. 
Entry into the newspaper business was easier during the 18th and 19th centuries than 
during the 20th, when newspapers became big business. See Kreps, The Newspaper 
Industry, in The Structure of American Industry 485-86 (W. Adams ed. 1961).

Past as Prologue: Traditional Bases for Regulation. The ulti
mate goal, in analyzing FCC regulation, must be to formulate a com
prehensive standard for electronic media, a standard which meets in 
commitment and sophistication the media of tomorrow as well as today. 
The attempt should begin by tying together many of the concepts and 
experiences developed in earlier parts of this study. The initial step 
would be to recall that the words of the first amendment set out free
dom of expression in a negative form: “Congress shall make no law . . . 
abridging the freedom of speech, or of the press.” 645 It was a right 
originating as one of governmental restraint,646 acquiring affirmative 
aspects only later in its evolution. There were several historical reasons 
for the negative phrasing. First, in the colonial period, government 
censorship was the norm, not the exception.647 Second, conditions were 
such that literate men were expected to be able to distribute their ideas 
in print, if only government would not interfere.648 Third, the political 
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economics of Adam Smith made popular the idea that society’s interests 
were best served by absence of government controls on the use of pri
vate property.649 Political economics bore two implications for freedom 
of speech. In its simplest form, it meant that the means of producing 
newspapers, as private property, were presumed best served when left 
untouched. A logical extension of Smith’s concept justified the notion 
that ideas should be free to compete equally in a “marketplace.” as 
should other commodities.650

649 See W. Schramm, Responsibility in Mass Communication 68 (1957).
650 The concept of a “marketplace of ideas” was first incorporated into a Supreme 

Court opinion by Justice Holmes. See Abrams v. United States, 250 U.S. 616, 630 
(1919) (Holmes, J., dissenting).

651 T. Emerson, The System of Freedom of Expression 627 (1970).
652 See Beauharnais v. Illinois, 343 U.S. 250, 255-59 (1952).
653 See Roth v. United States, 354 U.S. 476, 485 (1957).
654 See Gitlow v. New York, 268 U.S. 652, 666-68 (1925); Schenck v. United States. 

249 U.S. 47, 51-52 (1919).
655 There has been no deviation from the position that certain kinds of speech are 

not protected by the first amendment: “There are certain well-defined and narrowly 
limited classes of speech, the prevention and punishment of which have never been 
thought to raise any Constitutional problem. These include the lewd and obscene, 
the profane, the libelous, and the insulting or ‘fighting’ words . . . .” Chaplinskv v. 
New Hampshire, 315 U.S. 568, 571-72 (1942).

656 See National Broadcasting Co. v. United States, 319 U.S. 190, 226-27 (1943).
657 Id. at 210-13. As added support for government licensing, the legal fiction of 

public ownership of the airways was created. See 47 U.S.C. § 301 (1970). See also 
Robinson v. FCC, 118 U.S. App. D.C. 144, 147, 334 F.2d 534, 537 (1964).

658 47 U.S.C. §§ 303(c), (f), (1), (m), 307 (1970).
659 Id. § 307(a). Section 307(d) of the same title authorizes licenses of a maximum

length of three years for the operation of broadcasting stations. Id. § 307(d). This

Under the laissez-faire concept, the legal development of govern
ment regulation was confined, in the words of Thomas Emerson, to 
“reconciling freedom of expression with other social interests that the 
government seeks to safeguard.”651 Thus, certain types of speech, such 
as libel,652 obscenity,653 and national security threats,654 were held by 
the courts to be beyond the scope of first amendment protection, and 
thus became proper subjects of government regulation.655 But the role 
of government was restricted to these exceptional situations.

In the twentieth century, however, electronic media presented a new 
rationale for government intervention, which led to more extensive 
regulation of those media than of the press.656 The rationale was based 
on the extraordinary nature of broadcasting; in order to prevent signal 
interference, the Government would have to define and assign broad- 
cast frequencies.657 This is, of course, the primary task of the Federal 
Communications Commission.658 The standard chosen by Congress to 
guide the FCC was public “convenience, interest, or necessity.” 659 * Al
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though the administration and interpretation of this standard has re
sulted in substantial government interference with electronic media, 
the Supreme Court has consistently upheld the “public interest” stan
dard as a reasonable way to distribute the scarce resource of broadcast 
frequencies.660 The “scarce resource” rationale is not considered to be 
applicable to print media, presumably because anyone with sufficient 
funds is free to purchase or hire a press and publish his ideas.661

permits frequent review of a station’s performance in serving the public interest. One 
commentator has suggested licenses of from six months to one year in duration, to 
permit even more frequent review. Kelly, Who Owns the Air?, in The Responsibility 
of the Press 271 (G. Gross ed. 1966).

National Broadcasting Co. v. United States, 319 U.S. 190, 226-27 (1943). 
Hie scarce resource terminology was recently used by the Supreme Court in deter
mining the constitutionality of the fairness doctrine. Red Lion Broadcasting Co. v. 
FCC, 395 U.S. 367, 376 (1969). The logic of the link between the scarcity of broad
cast frequencies and the constitutionality of government inquiry into station pro
gramming in order to allocate those frequencies has been seriously questioned. See 
Kalven, Broadcasting, Public Policy and the First Amendment, 10 J. Law & Econ. 15, 
37-38 (1967).

See 2 Z. Chafer, Government and Mass Communication 695 (1947).
WLSee Broadcasting, June 21, 1971, at 76. In markets of a million listeners or more, 

the distribution of music format to talk or news format, for three classes of listeners, 
is as follows: men, 80 percent-20 percent; women, 83 percent-17 percent; teens, 93 
percent-7 percent. Id. In all smaller markets, the percentage of talk and news formats 
becomes negligible. Id. This trend continues, particularly among FM stations, because 
music formats can be automated. Id. at 62.

663 See note 748 infra.
See Barrow & Manclli, Communications Technology—A Forecast of Change, 34 

Law & Contemp. Prob. 203, 215 (1969).
665 In this regard, there is a ready analogy between cable television and public utili

ties, such as power and telephone companies. See notes 585-586 supra and accompanying 
text.

666 Note, Cable Television and the First Amendment. 71 Colum. L. Rev. 1008, 1017- 
18 (1971).

But the present and future relevance of these traditional legal ra
tionales for government regulation of communications media is ques
tionable. In the first place, we have progressed far beyond the eco
nomics of Adam Smith and his political philosophy, so that the 
conceptual foundation of legal doctrine in this area may be intellectually 
bankrupt. Radio has become primarily a music entertainment medium,662 
and the application of the “public interest” standard to music has con
fused and divided the FCC.663 Television is on the eve of the cable 
revolution, which could mean the existence of a cable system of 60 or 
more channels.664 Although it may be economically feasible to string 
only one cable in each community,665 the abundance of channels will 
negate a scarce resource rationale.666 In the print media, recent Su
preme Court decisions have narrowed government powers in tradi
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tionally permitted areas of obscenity,667 libel,668 and national se
curity.669 In brief, present rationales for government regulation of 
mass media are rapidly becoming outmoded or irrelevant—in radio, 
through cultural change; in television, through technological innova
tion; and in the print media, through legal evolution.

667 See, e.g., Stanley v. Georgia, 394 U.S. 557, 568 (1969); A Book Named “John 
Cleland’s Memoirs of a Woman of Pleasure” v. Attorney General, 383 U.S. 413, 419 
(1966); Jacobellis v. Ohio, 378 U.S. 184, 191-95 (1964); Smith v. California, 361 US. 
147, 152-54 (1959); Kingsley Int’l Pictures Corp. v. Regents of the Univ, of the State 
of New York, 360 U.S. 684, 688-90 (1959); Roth v. United States, 354 U.S. 476, 481- 
85 (1957).

668 See, e.g., Rosenbloom v. Metromedia, Inc., 403 U.S. 29, 45-54 (1971); Time, Inc. 
v. Hill, 385 U.S. 374, 380-91 (1967); Garrison v. Louisiana, 379 U.S. 64, 67 (1964); 
New York Times Co. v. Sullivan, 376 U.S. 255, 279-83 (1964).

669 See New York Times Co. v. United States, 403 U.S. 713, 714 (1971).
670 326 U.S. 501, 507-08 (1946).
671 391 U.S. 308, 313-14 (1968).
672 See Business Executives’ Move for Vietnam Peace v. FCC, — U.S. App. D.C. —, 

450 F.2d 642 (1971); Johnson & Westen, A Twentieth-Century Soapbox: The Right 
to Purchase Radio and Television Time, 57 Va. L. Rev. 574, 587-609 (1971); Note, 
Free Speech and the Mass Media, 57 Va. L. Rev. 636, 637-50 (1971).

673 Radio Act of 1912, ch. 287, §§ 1-11, 37 Stat. 302. The Act was rendered ineffective 
by subsequent judicial interpretation. See Hoover v. Intercity Radio Co., 52 App. D.C. 
339, 343, 286 F. 1003, 1007 (1923), appeal dismissed per stipulation, 266 U.S. 636 (1924) 
(Secretary of Commerce held to lack discretion in granting a license); United States 
v. Zenith Radio Corp., 12 F.2d 614, 618 (N.D. Ill. 1926) (no violation where licensee 
operated on a frequency not assigned to it).

But the most damning criticism of traditional rationales is that they 
do not lead courts or legislatures into the area of private action. Only 
recently have there been cases such as Marsh v. Alabama, which ex
tended first amendment freedoms to Jehovah’s Witnesses proselytizing 
in a company owned town,670 and Amalgamated Food Employees 
Union Local 59 v. Logan Valley Plaza, Inc., which extended the same 
rights to labor pickets in a privately owned shopping center.671 Recent 
commentary on the first amendment has contemplated the extension 
of this precedental line, by applying first amendment strictures to pri
vate parties via the fourteenth amendment, through a theory of “state 
action.” 672 But at the present time, the extent of government’s powers 
to affect private actions in the name of free expression is merely 
speculative.

Present Licensing Process and its Effects. The second step in
analyzing FCC regulation is to study the strengths and weaknesses in 
today’s licensing procedures. The necessity for some form of regula
tion became apparent with the failure of early attempts to regulate 
radio communication.673 The airways became a chaos of transmis
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sions.674 The Radio Act of 1927 was enacted to rectify this break
down,675 by preventing broadcast interference and controlling monopo
lization of the airwaves.676 Broadcasters had been licensed previously 
under the Radio Act of 1912;677 but since the granting of licenses had 
been automatic,678 an application could not be denied even in the 
event that there was no available frequency.679 Finally, under the 1927 
legislation, it was provided that a license could be issued only if the 
public convenience, interest, or necessity would be served.680 Despite 
concern for the nation’s ability to make good use of its airways, Con
gress did not ignore the first amendment dangers inherent in its legis
lation.681 Section 326 of the Communications Act prohibits any form 
of censorship or interference with free speech by the FCC. However, 

674 See National Broadcasting Co. v. United States, 319 U.S. 190, 211 (1943). In this 
case, the Court attributed the chaos to the enormously rapid development of radio 
and the accompanying judicial restraints on the discretion and power of the Secre- 
taries of Commerce and Labor. Id. at 211-12. “Because of the lack of effective regula
tion prior to 1927, radio stations were free to begin operation when and where they 
chose. The new stations used any frequency they desired, changed frequencies, and 
□creased power without regard to interference caused to others. The result was a great 

waste of radio frequencies. . . .” Robinson, The FCC and the First Amendment: 
Observations on 40 Years of Radio and Television Regulation, 52 Minn. L. Rev. 67, 
69-70 (1967).

Radio Act of 1927, ch. 169, §§ 1-41, 44 Stat. 1162. The essentials of the Com- 
: unications Act of 1934 are the same as the Radio Act of 1927. See FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134, 137 (1940); 47 U.S.C. §§ 151-609 (1970).

' See National Broadcasting Co. v. United States, 319 U.S. 190, 213 (1943); FCC 
v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940).

477 Radio Act of 1912, ch. 287, §§ 1-3, 37 Stat. 302. The Act provided that the 
license would issue from the Secretary of Commerce and Labor and would be 
revocable for cause. Id. § 1, 37 Stat. 302.

678 See 29 Op. Att’y Gen. 579, 580-81 (1912). In this case the Attorney General 
held that the Secretary of Commerce and Labor had no authority under the 1912 
Act to refuse to grant a license to a domestic corporation to operate apparatus for 
trans-Atlantic radio communication. Id. The Attorney General denied that the Secre- ✓
tary had any discretion in the issuance of licenses. Id. at 581.

In 1926, the acting Attorney General reaffirmed this drastic limitation of the power 
and authority of the Secretary under the 1912 Act. 35 Op. Att’y Gen. 126, 130-32 
(1926). In response to a formal request from the Secretary of Commerce for a state
ment of his powers, the Attorney General declared that the Secretary was powerless 
to impose restrictions on licenses or to assign wave lengths to the stations and that he 
was required to issue a license automatically on request. Id. at 131. This opinion was 
the last of the cases that vitiated the purposes of the 1912 Act. See note 673 supra.

67» Hoover v. Intercity Radio Co., 52 App. D.C. 339, 343, 286 F. 1003, 1007 (1923), 
appeal dismissed per stipulation, 266 U.S. 636 (1924). The court concluded that the 
duty of the Secretary of Commerce and Labor was purely ministerial—“the duty of 
naming a wave length is mandatory’. . . . [t]he only discretionary act is in selecting 
a wave length . . . [which] will result in the least possible interference.” Id.

680 Radio Act of 1927, ch. 169, § 4, 44 Stat. 1162.
681 See Communications Act of 1934, 47 U.S.C. 5 326 (1970).
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the relatively new, pre-television, broadcast media did not arouse public 
concern as to media content, nor had more subtle means of “chilling” 
free speech and free press been developed. Congress was primarily 
concerned with outright governmental interference, especially in the 
form of direct political broadcasting.682 This concern focused little 
attention on the Act’s inherent potential for regulating the specific 
content of broadcasting.683

Nothing in this chapter shall be understood or construed to give the 
Commission the power of censorship over the radio communications or 
signals transmitted by any radio station, and no regulation or condition 
shall be promulgated or fixed by the Commission which shall interfere 
with the right of free speech by means of radio communication.

682 See 61 Cong. Rec. 12,356 (1926) (remarks of Senator Dill). Congress felt that 
putting the Commission in bipartisan hands would assure that attacks on the presi
dential administration would not be silenced. Id. This concern is embodied in section 
154(b) of the Communications Act of 1934, which provides that not more than four 
members of the seven man Commission shall be members of the same political paru 
47 U.S.C. § 154(b) (1970).

688 Congress did recognize, however, that radio possessed unprecedented means of 
controlling public opinion and that the agency responsible for administering radio 
regulation would have access to unlimited power. 67 Cong. Rec. 12,357 (1926) (re
marks of Senator Watson). The prospective administrative body was described as 
“the greatest that could ever be conceived by the mind of man for the creation of 
public opinion and the formulation of public thought.” Id. This possibility was con
ceptually remedied by charging the Commission with administering the law from the 
standpoint of the public interest. See 47 U.S.C. § 303 (1970); 67 Cong. Rec. 12,358 
(remarks of Senator Dill).

684 See Robinson, supra note 674, at 118-20. Theoretically, if a licensee fails to adhere 
to the standards of performance promised in the license application proceedings, the 
Commission may revoke the license at periodic license renewal hearings conducted 
every three years. See 47 U.S.C. §§ 307(d), 309(a) (1970); Robinson, supra note 674. 
at 118-19. See also Note, Morality and the Broadcast Media: A Constitutional Analysis 
of FCC Regulatory Standards, 84 Harv. L. Rev. 664, 665 (1971).

685 See 47 U.S.C. § 308(b) (1970).
686 See Kalven, “Uninhibited, Robust, and Wide-Open'1'—A Note on Free Speech 

and the Warren Court, 61 Mich. L. Rev. 289, 297 (1968).
687 See note 684 supra.

Licensing, by its very nature, tends to make broadcasters more con
servative, out of fear of jeopardizing their licenses.684 Before an appli
cant can either begin or continue to broadcast, he must obtain the 
Commission’s approval of his personal character, his financial status, 
and his technical ability.685 A licensee’s sizeable investment in both 
capital assets and operating expenditures limits his independence, at 
least until he has recouped a substantial portion of his initial invest
ment. A prudent licensee will be quite careful not to violate FCC 
policies and guidelines during that period.686 Frequent review of his 
license reinforces this self-restraint.687

The potential chilling effect of licensing has not been mitigated bv 
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the policies and practices actually employed by the Federal Communi
cations Commission in granting licenses.688 * An applicant must submit 
a detailed statement of the proposed percentage of programming time 
alloted to each of a number of program categories named by the 
FCC. ' One seeking a license renewal must supplement his statement 
of proposed programming with detailed logs of past broadcasting.690 
Although the Commission denies any intent on its part to qualitatively 
evaluate program content,691 its detailed prescriptions of the specific 
proportions of air time 692 to be given various types of programs would 
seem to influence applicants’ choice of broadcast content.

688 “(T he FCC’s practice of examining program content without reference to con- 
stitutional standards in conjunction with its control over licensing gives it tremendous 
censorial influence.” Note, supra note 684, at 671. It may be argued that this represents 
i form of prior restraint by the Government.

’■?The FCC requires a detailed statement as to the amount and percentage of time 
of proposed programming in such areas as agriculture, entertainment, news, public 
affairs. religion, instruction, and sports. See 47 C.F.R. § 1.533 (1971) (reference to 
FCC Form 301).

6 0 Robinson, supra note 674, at 113.
• ‘i See id. at 125. The Commission rarely attaches great significance to the superior- 

itv of one applicant’s proposed programming even in quantitative terms. Instead it 
expresses a preference based on programming only where it appears that one applicant 
has made a greater effort to survey and ascertain community needs and interests. 
Id. at 123; see Jefferson Standard Broadcasting Co., 33 F.C.C. 471, 480 (1962) (denying 
qualitative differentiation).

692 See Robinson, supra note 674, at 124-27. The detailed prescriptions of program 
types spring from the Commission’s insistence on adherence to balance. Id. at 124. 
Commissioner Cox has argued that the program types, far from serving the needs 
of the Commission, reflect the basic program interests of the public, as observed by 
broadcasters before the adoption of program types. See Cox, The FCC, the Constitution 
and Re'igious Broadcast Programming, 34 Geo. Wash. L. Rev. 196, 199-201 (1965).

€9a Suburban Broadcasters, 30 F.C.C. 1021, 1022 (1961), aff'd sub nom. Henry v. 
FCC, 112 US. App. D.C. 247, 302 F.2d 191, cert, denied, 371 U.S. 821 (1962) (applicant 
held to have the responsibility of ascertaining the community needs and interests).

694 See Lee Roy McCourry, 2 P & F Radio Reg. 2d 895, 897 (FCC 1964) (applicant 
failed to provide for all program types, allocating 70 percent of his broadcast schedule 
to entertainment and 30 percent to educational programming).

695 Robinson, supra note 674, at 118-19.
696 Id. at 118.

Furthermore, all applications must indicate the attempts the broad
caster has made or will make to determine the needs of his com- 
: .unitv, and, in turn, he must indicate the program planning designed 
to serve those needs.693 In addition, any attempt to deviate from the 
C »mmission’s overall standards must be justified by the applicant in a 
hearing before the Commission.694 Finally, renewal application pro
cedure includes the additional step of reviewing past performance.695 
The prospect of renewal every three years amounts to what one writer 
has called “in terrorem control.” 696 Complaints about a licensee’s pro
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grams, when addressed to the FCC, are automatically forwarded to the 
station owner with no screening for merit.697 A request for an expla
nation and a reminder that it will become part of his file, which is to 
be considered in renewal proceedings, accompany the complaint.698

697 Kalven, supra note 660, at 21; Note, supra note 684, at 666 67.
698 Kalven, supra note 660, at 21. In order to encourage a prompt and diligent re

sponse to complaints, the Commission emphasizes that they may be made the basis 
for later sanctions. See Note, supra note 684, at 667.

699 Robinson, supra note 674, at 126. In Bay State Beacon, Inc. v. FCC, the court 
reasoned that unless the Commission engaged in program analysis to determine how 
the applicant intended to serve the public interest, the Commission would be unable 
to perform its duty to ensure that the public interest, convenience, and necessity 
were being fulfilled. 84 U.S. App. D.C. 216, 217, 171 F.2d 826, 827 (1948).

700 This proposition is based on the premise that each owner or licensee will present 
his own unique programming to reflect his personal tastes or interest. These unique 
points of view will hopefully lead to the same overall balanced programming that the 
Commission presently urges upon each licensee. See note 692 supra.

701 National Broadcasting Co. v. United States, 319 U.S. 190, 219 (1943) (“the Act 
gave the Commission not niggardly, but expansive powers”); FCC v. Pottsville Broad
casting Co., 309 U.S. 134, 138 (1940) (“[wjhile this criterion is as concrete as the 
complicated factors for judgment in such a field of delegated authority permit, it 
serves as a supple instrument for the exercise of discretion by the expert bodv which 
Congress has charged to carry out its legislative policy”); Federal Radio Comm’n v. 
Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 285 (1933) (“[tjhis criterion is not 
to be interpreted as setting up a standard so indefinite as to confer an unlimited 
power. . . . [but] by its context, by the nature of radio transmission and reception, by 
the scope, character and quality of services and ... by the relative advantages in 
service which will be enjoyed by the public through the distribution of facilities”).

The FCC justifies its balanced program regulations, in spite of their 
being an admitted interference with broadcast content, by asserting its 
responsibility to protect the public’s right to receive a diversity of 
ideas.699 However, as regulations control content to a greater degree, 
licensees become more cautious in the type of programs presented 
and, in effect, refrain from innovation. Diversity, of course, need not be 
provided individually by each broadcaster. Where there are a number 
of licensees presenting different programming in a community, varying 
needs of the population will be fulfilled.700

Powers and Standards of the FCC. In light of the Commission’s 
frequent reviews, a station owner must remain alert to the opinions 
of individual Commissioners, as revealed by their periodic statements, 
writings, and speeches. The unusual significance attached to a Com
missioner’s personal views, in an area supposedly beyond the excessive 
influence of government, is a result of the vagueness and breadth in the 
statutory standards applied by the Commission.701 Whether a license 
is issued to a station owner completely depends on the rather broad 
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criterior of an applicant’s ability to serve the public interest, con
venience, and necessity.702 Undefined by Congress, precise elements of 
the public interest are filled in ad hoc by the Commission.703

'02 47 US.C. H 307, 309(a) (1970).
703 See Schwartz, Comparative Television and the Chancellor's Foot, 47 Geo. L.J. 

655, 656-58, 679 (1959).
National Broadcasting Co. v. United States, 319 U.S. 190, 216 (1943); FCC v. 

Pottsville Broadcasting Co., 309 U.S. 134, 138 (1940).
705 See Cantwell v. Connecticut, 310 U.S. 296, 305 (1940).
706 Id.
707 id.
709 28 F.C.C. 795, 797 (1960). In this case, the licensee broadcast allegedly offensive 

sound effects and disc jockey comments. Id. at 798 (appendix). The station fired the 
disc jockey and gave assurances and excuses, and the Commission issued a cease-and- 
desist order, making clear the effectiveness of its administrative actions, while not 
taking the drastic step of refusing to renew the license. Id. at 797.

709 36 F.C.C. 147 (1964). Pacifica has several noncommercial educational radio stations 
and is currently under attack for broadcasting a poem in conjunction with a panel dis
cussion on academic freedom. The poem, “Jehovah’s Child,” contains four letter words 
to ascribe sexual acts to God. See Note, supra note 684, at 668-69. The importance 
of this current attack is that it may permit indirect censorship, since the Commission 

On the basis of this broad authority and unlimited discretion, granted 
by Congress, the Supreme Court has refused to strike down the unde
fined public interest standard.704 This refusal contrasts sharply with 
the Court’s rejection of standards which provide inadequate limitations 
on the exercise of discretion, in cases involving conduct protected by 
the first amendment, especially where such conduct comes under gov
ernment licensing.705 In Cantwell v. Connecticut, the Court struck 
down a state statute requiring state officials to find that an individual or 
group had a religious, charitable, or philanthropic cause before per
mitting the solicitation of funds.706 The statute provided no guidance 
for making this determination. The Court held that states could not 
withhold a certificate whose issuance depended on “an appraisal of 
facts, the exercise of judgment, and the formation of an opinion” which 
went beyond a mere administrative function and became discre
tionary.707 * 709 To do otherwise would violate the first amendment.

An analogous lack of any definitive guidelines may allow the Com
mission to censor content indirectly, despite the language in section 
326 prohibiting censorship. The most glaring example of such a result 
to date is the Commission’s attempt, under the public interest doctrine, 
to prevent the broadcasting of “offensive” programming.

In Mile High Stations, Inc.™* the Commission accepted the plea of 
the licensee that he was not aware of any offensive remarks by the 
broadcaster and permitted renewal of the license. Similarly, in Pacifica 
Foundation™ when complaints were made concerning the objection
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able content of some programs, the Commission sidestepped the issue 
by maintaining that the programs involved were so few that no trend 
in bad taste could be established. When the Commission did refuse a 
license renewal in Palmetto Broadcasting Co.?™ it did not base its de
cision on allegedly offensive programming, but on the licensee’s bad 
character as evidenced by his misrepresentation of certain facts. This 
backdoor approach is cause for some concern, because it is extremely 
difficult to determine whether the Commission took action against bad 
programming or against bad character,710 711 and because public interest 
encompasses so many elements that the constitutional issue may be lost 
to judicial review.712

can “avoid a determination of the character of programming in terms of the consti
tutional protection of the first amendment and . . . substitute its own ‘public interest’ 
standard.” Id. at 669.

710 33 F.C.C. 250 (1962), aff’d sub nom. Robinson v. FCC, 118 U.S. App. D.C. 144, 334 
F.2d 534, cert, denied, 379 U.S. 843 (1964).

711 See Robinson, supra note 674, at 108. See also Note, Regulation of Program 
Content by the FCC, 'll Harv. L. Rev. 701, 712-14 (1964) (contending that the Com
mission’s action in Palmetto was direct censorship).

712 See Note, supra note 684, at 666. An individual, moreover, has a right of appeal 
only if his license application is denied or if he is otherwise adversely affected. 47 
U.S.C. § 402 (1970).

713 FCC v. Sanders Bros. Radio Station, 309 U.S. 470 (1940) (economic injury threat
ened by addition of station to community need not be considered in a determination for 
granting a license); FCC v. Pottsville Broadcasting Co., 309 U.S. 134 (1940) (license 
renewal procedure).

714 289 U.S. 266 (1933).
715 Id. at 284-85.
716 National Broadcasting Co. v. United States, 319 U.S. 190 (1943).

Role of Judicial Interpretation. The earliest cases arising under
broadcast licensing laws involved issues of technical and procedural 
aspects of the 1934 Act.713 714 The apparent exception, Federal Radio 
Comwin v. Nelson Bros. Co.?™ involved a decision by the Federal 
Radio Commission to modify one radio station’s license, granting it a 
new frequency and thereby terminating the existing licenses of two 
other stations previously operating on that frequency. The Supreme 
Court, in affirming the agency’s decision, relied on the right of the 
Commission to apportion facilities between states, rather than on anv 
right to base a decision on program content.715

The first constitutional challenge to the Federal Communications 
Commission716 attacked not its basic authority to license and to regulate 
broadcasting, but its authority to promulgate the chain broadcasting 
regulations, which prohibit contracts in restraint of competition be
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tween the networks and their affiliated stations.717 In National Broad
casting Co. v. United States, a landmark opinion often cited as au
thority for the Commission’s powers,718 the Supreme Court determined 
that Congress had given the Commission authority to promulgate regu
lations.719 and that the regulations were not an unconstitutional abridge
ment of free speech.720 In a very brief discussion of the first amend
ment issue, Justice Frankfurter cited the scarcity of radio frequencies 
as justifying licensing and regulation of the airways.721 Although Jus
tice Frankfurter stressed that the decision to grant or withhold a 
license could not be based on political, economic, or social views, or 
upon anv capricious standard, he did not examine the effect of the 
licensing process itself on broadcasters’ first amendment freedoms, for 
Xational Broadcasting was essentially a challenge to the FCC’s authority 
to make regulations affecting the economic policy of a broadcasting 
station.

71" Federal Communications Comm’n, Report on Chain Broadcasting 65 (1941).
718 See Robinson, supra note 674, at 86.
719 319 US. at 219. The Court relied on sections 303(g) and (i) of the Communica

tions Act, which give the Commission the power to “encourage the larger and more 
effective use of radio in the public interest” and the authority “to make special regu
lations applicable to radio stations engaged in chain broadcasting.” Id.: see 47 U.S.C. 
H 303(g),(i) (1970).

720 319 US. at 226-27.
721 Id.
722 Red Lion Broadcasting Co. v. FCC, 395 US. 367, 400 (1969).
722 Id. at 399.
724 See generally notes 572-580 supra and accompanying text.

Technological advances since National Broadcasting have diminished 
the force of those arguments based on the scarcity of available radio 
frequencies. Faced with a direct attack on the existence of scarcity 
in the broadcasting medium, the Court in Red Lion Broadcasting v. 
FCC acknowledged technological developments in the use of frequen
cies, but was not convinced that the scarcity no longer existed.722 
Justice W hite, writing for the Court, adopted a cautious stance, warn
ing that the “rapidity with which technological advances succeed one 
another to create more efficient use of spectrum space on the one hand, 
and to create new uses for that space by ever growing numbers of 
people on the other, makes it unwise to speculate on the future allo
cation of that space.” 723 He made no mention of the present capacity 
of cable television, a development which has opened up limitless oppor
tunities for new channels.724

Constitutional Implications of Present FCC Regulation. The
evolution, peculiar to radio and television, of judicial emphasis on 
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the listener’s right of access to a multiplicity of ideas,725 rather than on 
the speaker’s right to express whatever he wishes, has bred doubtful 
rationales for regulation. The first is that a license to broadcast is 
granted as a privilege, carrying with it no property rights in the license 
itself.726 This rationale is based on the theory that the airwaves belong 
to the public, and that the broadcaster accepts his license subject to a 
duty to operate a public trust; his role is that of a fiduciary with 
respect to the public.727 It should be recalled, however, that this con
cept was initially based on the inherent scarcity of broadcasting fre
quencies. If that basis is no longer valid, then the theory that broad
casters act as a fiduciary in the presentation of community views must 
also be invalid.728 Consequently, regulations requiring broadcasters to 
present issues of public importance, as well as requirements for a bal
anced programming format based on community needs, are not con
stitutionally proper functions of the FCC.729

725 Associated Press v. United States, 326 U.S. 1, 20 (1945).
726 47 U.S.C. § 301 (1970). It is the purpose of the Communications Act to 

maintain control over all channels of radio transmission, to provide for the use, “but 
not the ownership thereof,” by means of licenses which shall not “create any right, 
beyond the terms, conditions, and periods of the license.” Id.

727 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 389 (1969).
728See S. Rep. No. 562, 86th Cong., 1st Sess. 8-9 (1959).
729 See generally Marks, Broadcasting and Censorship: First Amendment Theory 

After Red Lion, 38 Geo. Wash. L. Rev. 974 (1970).
730 See National Broadcasting Co. v. United States, 319 U.S. 190, 213 (1943); FCC v. 

Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940).
731 See Robinson, supra note 674, at 160. It can be argued that to the extent licensees 

schedule their proposed programming to comply with the program types suggested
by the Commission, the Government, through the FCC, has exercised prior restraint 
over actual program content. This stems from the reality of the licensee’s unwillingness 
to deviate from FCC policies in order to protect his license. See id. at 124; note 692 
supra.

Tangential to the public interest theory, the general assumption has 
developed that broadcasting, left to itself, will fall under monopoly 
control. Governmental regulation, therefore, has been developed to 
prevent this occurrence by maintaining a watchful eye on the indus
try.730 The implications are clear: Indirectly, the Government has 
moved in with private broadcasters and has become the potential 
censor.731 * The operative assumption under such a theory is that govern
ment will always act in the best interests of its people. Yet it was the 
very repudiation of that notion which gave rise to the first amendment. 
Government thus has become the protector of a right which was de
signed as a safeguard against government.

The erosion of the first amendment rights of broadcasters from
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National Broadcasting 732 to Red Lion,1 734™ is interesting when one recalls 
that the regulations upheld in National Broadcasting basically affected 
only economic policies of stations; they provided that no license would 
be granted to an individual who had contracts in restraint of trade. Yet 
by the time Red Lion was decided regulations were being affirmed 
which directly concerned program content. Of course, it is not neces
sary to broadcasters’ freedom of speech that they be free from every 
form of regulation. Associated Press v. United* States1™ upheld the 
Government’s right to enforce the antitrust laws against the Associated 
Press, despite allegations of infringement of rights of free speech and 
press; the Government was not attempting to interfere with speech 
but was trying to regulate Associated Press practices concerning busi
ness operations.735

782 319 US. 190 (1943).
783 3 95 US. 367 (1969).
734 326 US. 1 (1945).

5 Freedom to publish means freedom for all and not for some. Freedom to 
publish is guaranteed by the Constitution, but freedom to combine to 
prevent others from publishing is not. Freedom of the press from govern
mental interference under the First Amendment does not sanction repression 
of that freedom by private interests.

Id. at 20.
736 See notes 781-854 infra and accompanying text.

Rather than accepting mere technical regulation which would leave 
first amendment rights intact, Congress and the courts, through the 
FOG, have restricted a broadcaster’s first amendment freedom while 
attempting to sustain that of the public. This shift may be seen as 
reaction to and fear of communication on a mass level—fear of one 
voice reaching millions of people. Our society has seen that it is con
ceivable to control the minds of millions. Nevertheless, as long as di
versity of ideas is the ultimate means of preserving a viable democracy, 
the source of ideas as a whole must be considered. There are national 
networks, local networks, local newspapers, and national magazines. 
All are potential sources of thought, and regulation should be aimed at 
insuring ownership diversity 736 in all sources, rather than at prescribing 
what each must present. The emphasis is on ideas; proscription of cer
tain ideas not deemed within the public interest not only inhibits their 
formation, but brings about government usurpation of first amendment 
rights.

Toward a New Regulatory Rationale: Focusing on Media as Opinion
maker. To illustrate some of the difficulties in reasoning
through the relationship between government and media, it may be 
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instructive to go through the reasoning process as illustrated by a new 
refgulatory rationale, a rationale which respects broadcasters’ freedoms, 
while accounting for public interests. Such a rationale might, for exam
ple, recognize and be centered on the power of media, and the social 
implications of that power, rather than attempt to control media. The 
media have enormous power to reinforce existing opinions,737 to create 
Dublic opinion on entirely new issues,738 and to influence people who 
lave at the moment no opinions.739 Indeed, the latter factor has 
enormous importance in political elections, which often are decided 
by a relatively small group of undecided voters.740 Another area in 
which media powers is exercised is in shaping the ideas and values 
of children.741 Of particular interest may be any potential effect of 
media violence on children.742

737 J. Klapper, The Effects of Mass Communication 15 (1960).
Id. at 60-61.

739 Id.
740 See Alexander, Communications and Politics: The Media and the Message, 34 Lav 

& Contemp. Prob. 255 (1969). “Those who win elections in the United States are sue 
cessful, for the most part, because they effectively communicate—even if all they do 
is instill in the electorate an awareness of their name, their party or their personality/ 
Id. at 255.

741 See Baran, On the Impact of the New Communications Media upon Social Values, 
34 Law & Contemp. Prob. 244, 245-47 (1969).

742 Although violence on the media may not be a prime reason for juvenile delin 
quency, evidence suggests that it reinforces existing tendencies in the audience. 
J. Klapper, The Effects of Crime and Violence in the Media 164 65 (1960). Also, 
an empirical study supports the proposition that media violence heightens childrens' 
aggressive tendencies. Bandura, What TV Violence Can Do to Your Child, in Violence 
and the Mass Media 125-27 (O. Larsen ed. 1968); see note 416 supra and accompanying 
text.

743 See J. Klapper, supra note 742, at 15-18.
744 fd. at 13.
745 It is estimated that the ordinary citizen, in the course of a day, reads between 

10,000 and 20,000 edited words, is exposed to a minimum of 560 carefully prepared 
and edited advertising messages, spends several hours watching television, and one 
and one-quarter hour listening to the radio. A. Toffler, Future Shock 166 (1970). 
It has been suggested that knowledge trained through the mass media is inherently 
tinged with socio-political ideas. Wade & Schramm, The Mass Media as Sources of 
Public Affairs, Science and Health Knowledge, 33 Pub. Opinion Q. 197, 207-08 (1969).

In evaluating these media effects, however, a distinction must be 
drawn between long and short range influences. Empirical studies sug
gest that the power of media to effect conversions of opinion in the 
short run is limited.743 Long range effects are difficult to determine be
cause of the paucity of relevant empirical studies.744 Nevertheless, an 
inference that media power in the long run is substantial may be drawn 
from the fact that the combined media are the information source for 
an overwhelming majority of the population.745 Aside from this gen-
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eral observation, each specific medium has its own particular effects, 
and each presents somewhat different regulatory problems. Television 
is perhaps the most powerful and persuasive medium, for, by its nature, 
it engenders a high degree of participation from its audience.746 In 
addition, television can assemble an enormous audience for its presen
tations, particularly during prime time.747 Consequently, it presents the 
most interesting and urgent regulatory problem.

'it See Alexander, supra note 740, at 260.
See Broadcasting, Feb. 1, 1971, at 22. Recent Nielson ratings show that during 

prime time, Monday through Sunday, the number of homes using television was 
16.893.000, 60 percent of all homes with televisions. Id.

"4* The music format of a radio station can itself lead to controversial regulatory 
; -oblems. In March of last year, the FCC, in a statement reaffirming the duty of 
rhe licensee to be responsible for what is transmitted over his station, mentioned specifi
cally the lyrics of records relating to illegal drugs. Public Notice Concerning Li
censee Responsibility to Review Records Before Their Broadcast. 28 F.C.C.2d 409 

1971). In a strident dissent, Commissioner Johnson characterized this as thinly-veiled 
censorship, and “an effort to harass the youth culture . . . .” Id. In a later memo
randum opinion, the FCC noted that the Public Notice had been widely reported 
in the press as an order to stop playing drug lyric records, and sought to clarify 
the Notice by stating that it merely required the licensee to be familiar with these 
records, and himself determine whether or not they should be played. Licensee 
Responsibility to Review Records Before Their Broadcast, FCC No. 71-428 (Apr. 16, 
1971). Subsequently, the Commissioners declined to further clarify their stand, or to 
rule upon the adequacy of the policy adopted by one radio station. Licensee Re- 
sponsibility to Review Records Before Their Broadcast, FCC No. 71-803 (Aug. 4, 
1971). Commissioner Johnson dissented in both opinions, on the ground that only a 
complete retraction could undo the harm of the Public Notice.

' See note 662 supra. Most of the regulatory problems in radio broadcasting revolve 
around the number, length, and volume of commercial advertising. B. Rucker, The 
First Freedom 84-90 (1968).

750 Brucker, Mass Man and Mass Media, Saturday Review, May 29, 1965, at 14-16. 
Comparing television news broadcasting to newspapers, David Brinkley has said: “Most 
of the news in the papers we cannot cover and we never will be able to. When it 
comes to covering the news in any detailed way, we are just almost not in the ball 
game.” Id. at 15.

"51 In the view of Marshall McLuhan, television is ill-suited for the meaningful 
treatment of pub'ic issues because it entails a great degree of nonintellectual involve-

Radio, while declining in importance, has remained an extremely 
widespread medium, due to automobile and battery-powered transistor 
sets. W ith the exception of recent drug lyric regulations,748 radio 
regulation has a history of being noncontroversial, probably as a result 
n! the prevalence of music formats.749 The peculiar power of news
pipers stems from their ability to provide quick, detailed information.750 
Their role in this respect is not likely to be supplanted by broadcast 
media, because carrying large amounts of data is commercially im
practical for such media, and those amounts are beyond the receptive 
powers of their audiences.751 Although regulation of the press has, 
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properly, not been considered justifiable under a “scarce resource’’ doc
trine,752 leaving an inequity in the present system of broadcast regula
tion, this distinction might be rectified under a rationale based on the 
control of power.

ment. The audience is captivated not by the content presented but by the form of 
presentation. See Barron, Access to the Press—A New First Amendment Right. 80 
Harv. L. Rev. 1641, 1645 (1967).

7^2 See 2 Z. Chafee, supra note 661, at 695.
753 Terminiello v. Chicago, 337 U.S. 1, 4 (1949).
754 Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).
755 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969). See generally 

Commission on the Freedom of the Press, supra note 646, at 6; Harwood, Broadcasting 
and the Theory of the Firm, 34 Law & Contemp. Prob. 485, 492 (1969).

756 FOr instance, the state may license physicians and dentists. See Sender v. Oregon 

Implementing the Spirit of the First Amendment. Before con
sidering abuse of power by the media, one must consider again the 
intent of the first amendment. The Supreme Court has described the 
function of free speech as one of “invit[ing] dispute,” even if it results 
in “a condition of unrest, creates dissatisfaction with conditions as thev 
are, or even stirs people to anger.”753 The Court has called speech 
concerning public affairs “the essence of self-government.” 754 In an
other opinion interpreting the first amendment, “the right of the public 
to receive suitable access to social, political, aesthetic, moral, and other 
ideas and experiences” was deemed “crucial.” 755 Thus, freedom of 
speech, in its proper operation, will ensure the robust debate essential 
for the proper functioning of our democratic system. Free speech, as 
an outlet for every diverse opinion, point of view, and ideology in a 
pluralistic society, is a corollary of these propositions. This is certainlv 
not the only tenable interpretation of the first amendment, but it is a 
central assumption of the proposed “new rationale.” With this view of 
the first amendment, it is possible to define as abuses of mass media 
powers the stifling of debate, the denial of expression to a point of 
view, or the suppression of an ideology.

Ne<w Rationale Exammed as a Legal Doctrine. The question
now arises as to whether control of power is a legally sufficient reason 
for government intervention into mass media. Analogy to other per
mitted government activities, combined with the logical extension of 
the relevant case law and Supreme Court language, suggest the difficulty 
of an answer.

Through its police power, government may regulate inherently dan
gerous activities. Thus, certain professionals must be licensed;756 as 
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must those who undertake certain potentially hazardous activities.757 
Firearms can be controlled, in spite of the apparent prohibition of the 
second amendment.758 It is also judicially recognized that police and 
commerce powers extend to potential or actual abuse of otherwise un
regulated activities that involve social and economic power. Federal 
antitrust laws759 and laws forbidding unfair trade practices,760 both 
abridge freedom of enterprise to a certain degree. These licensing and 
regulatory schemes become analogous to mass media regulation when 
the rights of some, the media, must be restricted to secure the rights of 
many, the public, in inherently dangerous activities. While it has been 
possible to demonstrate areas of potential danger, at the present time 
nothing approaching a dangerous threat of sufficient magnitude to sup
port government regulation on these grounds exists.

State Bd. of Dental Examiners, 294 U.S. 608, 611 (1935); Ghadiali v. Delaware State 
Medical Soc’v, 48 F. Supp. 789, 793 (D. Del. 1943). And, of course, the state may 
prescribe reasonable requirements for entry to the bar. See Schware v. Board of 
Bar Examiners, 353 U.S. 232, 239 (1957); Rothchild, The Screwing of the Average 
Man, Washington Monthly, Oct. 1971, at 38 (listing of some of the bizarre profes
sions subject to state licensing requirements).

757 por example, automobile drivers may be licensed. See Hendrick v. Maryland, 
235 US. 610, 622 (1915). The Interstate Commerce Commission is authorized to 
investigate the qualifications of employees of motor carriers engaged in interstate 
commerce, in order to report on the necessity for federal regulation. See 49 U.S.C.

1655(e)(6)(C) (1970). Congressional enactment of this section implies a belief that 
iicensing of interstate truck drivers is within federal power.

758 The first limitation applied to the amendment was that it restricted the federal 
government alone, and not the states. Presser v. Illinois, 116 U.S. 252, 264-66 (1886). 
A second limitation was that the federal government could regulate interstate arms 
insofar as this did not interfere with a “well-regulated militia.” Cases v. United 
States, 131 F.2d 916, 921-23 (1st Cir. 1942), cert, denied, 319 U.S. 770 (1943), rehearing 
denied, 324 US. 889 (1945); Burton v. Sills, 58 N.J. 86, 99, 248 A.2d 521, 527 (1968), 
appeal dismissed, 394 U.S. 812 (1969).

759 See United States v. General Motors Corp., 384 U.S. 127, 146 (1966).
760 See Ford Motor Co. v. FTC, 120 F.2d 175, 183 (6th Cir.), cert, denied, 314 U.S. 

668 (1941).
761 See Antonelli v. Hammond, 308 F. Supp. 1329, 1336 (D. Mass. 1970); Lee v. 

Board of Regents of State Colleges, 306 F. Supp. 1097, 1101-02 (W.D. Wis. 1969); 
Zucker v. Panitz, 299 F. Supp. 102 (S.D.N.Y. 1969); Kissinger v. New York City 
Transit Authority, 274 F. Supp. 438, 440-42 (S.D.N.Y. 1967); Wolin v. Port of New 
York Authority, 268 F. Supp. 855 (S.D.N.Y. 1967), afpd, 392 F.2d 83 (2d Cir. 1968); 
Wirta v. Alameda-Contra Costa Transit Dist., 68 Cal. 2d 51, 55-57, 434 P.2d 982, 984-86, 
64 Cal. Rptr. 430, 433-34 (1967); In re Hoffman, 67 Cal. 2d 845, 850-53, 434 P.2d 353, 
355-58, 64 Cal. Rptr. 97, 99-102 (1967); Hillside Community Church, Inc. v. City of 
Tacoma, 76 Wash. 2d 63, 67-70, 455 P.2d 350, 353-55 (1969); Barron, An Emerging 
First Amendment Right of Access to the Media?, 37 Geo. Wash. L. Rev. 487, 488-94, 
498-502 (1969); Barron, supra note 751, at 1656-66; Hornung, First Amendment Right 
to a Public Forum, 1969 Duke L.J. 931 (1969); Note, Duty of Newspapers to Accept 

One line of cases suggests that government may protect, by affirma
tive action, an embryonic right of access to the media.761 Typical issues 
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treated in these cases include the right to distribute leaflets in a bus 
terminal,762 and the right to place a controversial paid advertisement 
in public transportation facilities 763 or in public school newspapers.764 
Furthermore, a recent case in the United States Court of Appeals for 
the District of Columbia Circuit has held that a television broadcaster 
who acepts paid commercial advertising cannot exclude, as a matter of 
policy, paid advertising expressing a controversial position on public 
issues.765 766 The importance of these cases lies in their suggestion that the 
law could someday evolve toward a recognition of first amendment 
rights in persons other than media owners, although analogizing pri
vately owned broadcast stations with publicly owned bus terminals or 
schools may present a legal stumbling block.

Political Advertising—An Attack on Tradition, 44 Ind. L.J. 222, 224-29 (1969); Com 
ment, Constitutional Law: The Right of Access to the Press, 50 Neb. L. Rev. 120 
(1970). But see Avins v. Rutgers Univ., 385 F.2d 151 (3d Cir. 1967), cert, denied, 390 U.S. 
920 (1968); Chicago Joint Board Amalgamated Clothing Workers of America v. 
Chicago Tribune Co., 307 F. Supp. 422, 427-29 (N.D. Ill. 1969), aff’d, 435 F.2d 4’0 
(7th Cir. 1970), cert, denied, 402 U.S. 973 (1971); Bloss v. Federated Publication, Inc„ 
380 Mich. 485, 157 N.W.2d 241 (1968).

762 Wolin v. Port of New York Authority, 268 F. Supp. 855 (S.D.N.Y. 1967); In re 
Hoffman, 67 Cal. 2d 845, 434 P.2d 353, 64 Cal. Rptr. 97 (1967).

763 Kissinger v. New York City Transit Authority, 274 F. Supp. 438 (S.D.N.Y. 
1967); Wirta v. Alameda-Contra Costa Transit Dist., 68 Cal. 2d 51, 434 P.2d 982, 
64 Cal. Rptr. 430 (1967); Hillside Community Church, Inc. v. City of Tacoma, 76 
Wash. 2d 63, 455 P.2d 350 (1969).

764 Lee v. Board of Regents of State Colleges, 306 F. Supp. 1097 (W.D. Wis. 1969). 
Zucker v. Panitz, 299 F. Supp. 102 (S.D.N.Y. 1969).

765 Business Executives’ Move for Vietnam Peace v. FCC,----- U.S. App. D.C. — .
450 F.2d 642 (1971).

766 326 U.S. 1, 19-20 (1945).
767 Id. at 20.
768 395 U.S. 367 (1969).
769 ZJ. at 401 n.28.

Affirmative government power to regulate media could also be found 
in certain dicta of the Supreme Court. In upholding the application of 
the Sherman Act to a news service in Associated Press v. United 
States™* the Court said: “It would be strange indeed ... if the grave 
concern for freedom of the press which prompted adoption of the 
First Amendment should be read as a command that government was 
without power to protect that freedom.” 767 768 The decision of the Court 
in Red Lion Broadcasting v. FCC™S although not reaching the issue 
explicitly,769 lends support to the proposition that government action 
designed to multiply the voices and views presented to the public may 
not abridge freedom of speech or press. Red Lion upheld the FCC's 
fairness doctrine, which requires broadcasters to provide reasonable 
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opportunity to reply to presentation of controversial public issues/70 
the Court basing its decision on the belief that viewers and listeners’ 
rights had priority over the rights of broadcasters.770 771 The holdings 
of Justness Executives1 Move ]or Vietnam Peace v. FCC112 and As-

770 /J. at 369-71, 386-90.
771 Id. at 390.
772 -------U.S. App. D.C.------- ,450 F.2d 642 (1971).
773 326 US. 1 (1945).
774 Id. at 20.
775 ------ US. App. D.C. at---------, 450 F.2d at 651-54.
776 It can rely on the broad scope of the police and commerce powers, in the 

context of a “control of power” rationale. See notes 756-760 supra and accompanying 
text.

"77 See T. Emerson, supra note 651, at 664-67. This fear led the Commission on 
Freedom of the Press, reporting in 1947, to urge self-restraint rather than increased 

ermnent involvement. Commission on Freedom of the Press, supra note 646, at 5.
778 An example of this test in use is the Nebbia case, which concerned a due process 

chaliennc of a state statute fixing milk prices. Nebbia v. New York, 291 U.S. 502 
(1934). Ehe test applied there was that “the law shall not be unreasonable, arbitrary 
or capricious, and that the means selected shall have a real and substantial relation 
to the object sought to be attained.” Id. at 525.

779 The “least restrictive means” test has been used by the Court to strike down 

Vi.it ed Press v. United States112 773 contain strong language supporting 
tiais same proposition, to the effect that prohibiting government from 
impeding the free flow of ideas “does not sanction repression of that 
freedom by private interests.” 774 The Court also has justified its hold
ings by finding state action on the part of broadcasters, the traditional 
requirement which must be established before broadcasters can be re
strained.775 A new rationale based on government's right to control the 
power of media for certain purposes does not, however, have to rely 
on rhe state action doctrine 776 where the extent of a broadcaster’s 
activity approaches the magnitude of state action.

Giving government an expanded power to intervene in mass media 
raises the specter that this power might be abused by government 
itself.777 Government, in the end, must be limited in its relationship 
with media. The first amendment continues to forbid government 
activity with no reasonable relation 778 to the expansion of free speech, 
and even regulation expanding free speech where the means selected are 
a greater imposition on free expression than is necessary to secure legiti
mate ends.779

We have inherited legal and constitutional doctrines in the area of 
mass media, which, whatever their merits in meeting the problems, 
needs, and aspiration of their day, are by themselves inadequate to meet 
present and future challenges. Government regulation runs the risk 
of failing to secure a viable system of free expression, an end for which 
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it was created. Those who have eloquently pleaded self-restraint by the 
media have failed to stem the growth of concentration of power, or 
commercialism.780 Regulation by government may present the maxi
mum possibility for public control and scrutiny, as well as public par
ticipation, yet it may contain the maximum pitfalls.

legislation as violative of the first amendment. See Schneider v. New Jersey, 308 US. 
147, 162 (1939) (anti-leafletting statute not justified as a way to prevent littering).

780 In 1947, the Commission on Freedom of the Press predicted that continued abuse 
by media would lead to government regulation, the first amendment notwithstanding. 
Commission on the Freedom of the Press, supra note 646, at 80.

Before a new regulatory scheme can be shaped, or be treated mean
ingfully by the courts, a new rationale for regulation must emerge. It 
must recognize frankly the power of the media, and the dangers of 
government regulation of that power. The courts may have to trace 
a fine line between too much and too little government control, but the 
alternatives to this legal tightrope will not be any more attractive.
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Part III: Points of Conflict—Legal Issues 
Confronting Media Today

INTRODUCTION

WALTER CRONKITE*

Most of us in journalism today are deeply concerned over such issues 
as right of access to news sources, government secrecy, harassment by 
subpoena and the protection of news sources. These are concerns com
mon to all communications media—daily press, magazines, press services, 
radio and television news. The public already has heard and will con
tinue to hear much of these issues. I would like to restrict my comments 
to the special problems inhibiting freedom of broadcast journalism.

It is assumed, of course, that we do want a free press. Such is synono- 
mous with democracy. There are few who would argue otherwise. 
However, I dare say there is scarcely a public figure anywhere who 
has not at one time or another, and perhaps more frequently than not, 
railed at his treatment by the press; I use “press” here as a generic term 
to include all media, print and broadcast. We are from time to time, 
and not always without reason, considered untrustworthy, disloyal, 
unkind, disobedient, sullen, cowardly, dirty and irreverent. This is as 
it should be. To be trustworthy in one man’s eyes may be not to war
rant trust in another’s. While individual reporters or journalists may at 
one time or another place their loyalty at the feet of one man or 
ideology, it is the very strength of a free press that not all reporters and 
journalists will so do. In this diversity is the strength of the free press, 
and since the nation’s founding it has been so perceived by those who 
love democracy.

Down through our history, particularly at times of national stress, 
there have been calls for bringing the press to heel. From time to time, 
sometimes with the press participating, searches have been mounted to 
find means of imposing “responsibility” on the press. There has been 
suggestions for government panels, bodies of concerned citizens, coun
cils of self-judges from the press itself. There are some distinguished 
journalists who believe that a press council of some kind might work, 
and, if it did, would be desirable. But all of these suggestions, whether 

•CBS News Correspondent. These remarks were adapted from a statement delivered 
before the Subcommittee on Constitutional Rights of the Senate Committee on the 
Judiciary, in Washington, D.C., Oct. 20, 1971. They are not to be construed as an 
endorsement of conclusions reached in the discussion to follow.
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from within or without the press, have, with the rarest of exceptions, 
one thing in common: They stress the voluntary, nonenforceable na
ture of any such moderator. Almost universally the belief is sustained 
that nothing should inhibit the basic freedom of press as guaranteed bv 
the Constitution’s first amendment.

Any government panel that presumes to call a news organization to 
account for its actions must be presumed to be hostile. It scarcely 
would seek to investigate reporting with which it agreed. To place 
licensed broadcast medium under threat of such investigation is to place 
it permanently under fear of accountability to unfriendly antagonists 
wielding the power of legal restraint. The effect would be more than 
chilling on broadcast reporting. It would put journalistic enterprise in 
the deep freeze, with the rigidity and the heart and compassion of a 
block of ice.

There is no question here of whether the reporters and editors per
form well or poorly, with accuracy or inaccuracy, or even, with oh 
jectivity or with bias. The question is whether those who are elected to 
public office on partisan platforms, who represent, properly, the special 
interests of their region, who by their political nature properly hold 
strong views on the issues of the day, should be vested with the right 
to say whether broadcast journalism is performing in the people’s in
terests. They certainly are qualified to define these interests in their 
lights, but it clearly would be unjust and fatal to press freedom for 
them to sit in judgment on the men and women who are reporting the 
manner in which they discharge their public responsibilities.

It is not as if there were no monitor on our performance in broadcast 
journalism. The newspapers have served this function well. They have 
proved to be, and will continue to be, severe critics of the broadcast 
medium. There is adequate check and balance here between competing 
media to assure sound performance without the interference of govern
ment.

To deny the free play of these forces by putting one of them under 
the surveillance of government would be to deny the people a balance 
between media that can assure a free press. Today, despite the law’s 
promise of a legally unrestrained press, there are certain limitations to 
press freedom, at least as applies to the general circulation organs if not 
ro the journals of opinion and special appeal.

When a medium depends upon advertising revenue, there may 
develop a certain tendency to not unnecessarily offend the paying cus
tomer. The larger the medium and the more diverse its sources of adver
tising revenue, however, the less likely it is to be subject to such pres
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sures. Hence, a television network or a major city newspaper is not 
likely to be as vulnerable to such limitations on freedom as a small 

J

town paper or broadcasting station. Another limitation on press free
dom may stem from the profit-making nature of most media. The 
owners of profit-making enterprises are likely to be members, also, of 
the economic and social elite—the establishment. This is a complaint 
today of minority groups and there is some validity to it.

Other limitations on press freedom are imposed by government itself 
despite the very clear wording of the first amendment that there shall 
be “no law abridging the freedom of speech or of the press.” The Gov
ernment limits freedom of information through secrecy, the almost 
uncontrolled use of the document classification privilege. It limits free
dom also by limiting access to news sources. We have the means now 
through television to let all people go where the Constitution and law 
and tradition have said they should be able to go to watch their govern
ment and their representatives at work—into the courts and the legis
lative halls. Yet old-fashioned rules are keeping out the people, that is, 
television—except for that tiny proportion who can make it on their 
own two legs and can gain admission to limited audience facilities. 
The Government limits freedom when it, as the courts have from time 
to time, forces revelation of a reporter’s sources, a process which can 
cut off valuable, perhaps unique, springs of information.

That brings me to what I consider the greatest threat to freedom of 
information: the Government licensing of broadcasting. Broadcast news 
today is not free. Because it is operated by an industry that is beholden 
to the Government for its right to exist, its freedom has been curtailed 
by fiat, by assumption, and by intimidation and harassment.

Broadcasting’s freedom has been curtailed by fiat through rulings of 
rhe Supreme Court. The Court has stated that as long as we are licensed 
by' the Government, we are not as free as the printed press and there
fore not eligible in the same manner for the first amendment guaran
tees. The father of all such restrictive rulings is the decision in National 
Broadcasting Co. v. United States, where the Court found that freedom 
of utterance was abridged to anyone who wanted to use the limited 
facilities of radio. The Court went on to find that radio was unlike 
other modes of expression in that it was not available to all. It was this 
unique characteristic that distinguished the radio from other forms of 
expression and made it a subject of government regulation. More re
cently, the Supreme Court’s ruling in Red Lion Broadcasting Co. v. 
FCC upheld the “personal attack rule” and found that where sub
stantially more individuals wish to broadcast than there are frequencies, 
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available to allocate, it is idle to attempt to establish an unabridgeable 
first amendment right to broadcast comparable to the right of each 
individual to speak, write, or publish.

Stripped of this constitutional protection, broadcast news stands 
naked before those in power, now or in the future, who, for whatever 
motive, would like to see its freedom restrained. Some do this by as
sumption-assuming that a government-licensed industry is fair game 
for legislative inquiry. The House Interstate Commerce Committee’s 
attempt to investigate the CBS News broadcast, Selling of the Pentagon, 
is the most recent case in point, and is a perfect one. Whatever the 
gentlemen of that committee thought of the broadcast, none alleged 
that any crime had been committed in the reporting, editing, or broad
casting of it. What they were examining was a matter of news judg
ment. The stated purpose of the investigation was to see if the existing 
laws were adequate and if the FCC was doing its job properly.

We do know that bills have been introduced in this session of Con
gress to “provide for more responsible news and public affairs pro
gramming” and to “prohibit the broadcasting of deceptive news and 
public affairs programs.” Besides the restrictions that would be imposed 
by this assumption of power over broadcast news by Congress, our 
freedoms also are curtailed or endangered by intimidation and harass
ment. There are the pressures exerted by high government officials who 
suggest that if we do not put our own house in order (that is, report 
the news the way they would like it reported) then “perhaps it is time 
that the networks were made more responsive to the views of the 
nation and more responsive to the people they serve.”

This sort of executive pressure inspires ancillary pressure—the stone 
in the pond and the ripples therefrom. Government bureaucrats, friends 
of the administration, Congressmen, and the general public pick up 
the cudgel and threaten local stations with Federal Communications 
Commission complaints if they do not make their news conform.

The FCC has a procedure to handle such complaints, and it, in itself, 
provides a legal channel for harassment of broadcast journalism. If the 
FCC thinks any complaint to it is worthy of answer, it can request an 
explanation from the station or network within 20, sometimes within 
only 10, days. If dissatisfied with the answer, the FCC may charge the 
network or station with violating the fairness doctrine, and court action 
can ensue.

Over news broadcasting, then, hangs perpetually this cloud of gov
ernment license. Licensing came about because, in the early days of 
radio, and then again in the first days of television, there were only a 
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few frequencies or channels available and clearly some authority had 
to assign them.

But even in the conception of the Communications Act of 1934 
there was recognized the need to protect the freedom of broadcasting. 
The law specifically forbade censorship by the regulating agency. The 
law only gave the new authority the right to determine that the licensee 
operated in the “public interest, convenience and necessity.”

The FCC has interpreted that right to examine a station’s program
ming, to require a certain portion of time to be allotted to so-called 
public affairs programming, to provide rebuttal under the fairness and 
equal time doctrines. Tribute should be paid to the wisdom of Federal 
Communications Commission members, past and present, that that regu
latory body has not gone further. But the power to make us conform 
is too great to lie forever dormant. The axe lies there temptingly for 
rhe use of any enraged administration. We are at the mercy of the 
whims of politicians and bureaucrats and whether they choose to chop 
us down or not, the mere existence of their power is an intimidating 
and constraining threat in being.

And yet the situation that caused this power to be vested in govern
ment largely has been dissipated by technological progress. Since the 
law’s inception, the ultra-high frequencies in television and the fre
quency modulation (FM) band in radio have been developed, and 
scores of additional channels have become available. The untrammeled, 
uncontrolled flow of information between our people, and between 
our people and our government, as well as the essential confidence of 
the people that they have access to the truth, could reach a perilous 
state in this nation if broadcasting is not set free, as free as the printed 
word.

The clearest and most perfect solution—clearly much harder to ob
tain than the first amendment guarantee—would be to eliminate all 
government control of broadcasting. Clearly, a federal authority would 
have to assign channels and monitor the station’s technical performance 
to assure that it remained on its frequency with the proper power. But, 
as I have suggested above, the time is past when there can be any legal 
justification for controlling broadcasting’s program content. The dif
ferences between publishing and broadcasting today are mostly myth. 
They are perpetuated by a set of endless reflections in opposing mirrors. 
“Broadcasting is different because it is government licensed.” “Broad
casting needs to be licensed because it is different.” If there is any 
chain of reason that binds this theory together, it has rusted through 
time and technological development, and today its weaker links have 
the strength of wet tissue paper.



1006 The Georgetown Law Journal [Vol. 60:867

DIVERSITY OF MEDIA OWNERSHIP: TOWARD LESS CONCENTRATION WITH 
MORE THOUGHT

The past several decades have witnessed an alarming concentration 
in ownership of mass media facilities.781 Growing fears that this con
centration is inimical to basic American principles of free thought and 
speech, and that it threatens the very fabric of American society, focus 
attention on government efforts to regulate media ownership through 
an affirmative diversification policy. Before synthesizing a new ap
proach to diversification, it is necessary to analyze traditional justifi
cation for such a policy and the weaknesses of past efforts toward im
plementation of any affirmative solution. This analysis will center on 
two basic methods of achieving diversification—regulatory powers of 
the Federal Communication Commission and antitrust laws.

781 See Johnson & Hoak, Media Concentration: Some Observations on the United 
States' Experience, 56 Iowa L. Rev. 267, 268-72 (1970). Concentration has taken 
several forms: (1) cross-ownership, in which a party owns more than one media 
outlet in a given market; (2) multiple ownership, in which one party owns more 
than one media outlet anywhere in the nation; (3) conglomerate ownership, in which 
a corporation engaged in another business owns a media outlet; and (4) network 
control, in which a national network obtains control over a medium. Id.

782 Associated Press v. United States, 326 U.S. 1, 20 (1945).
783 Id. “Surely a command that the government itself shall not impede the free 

flow of ideas does not afford non-governmental combinations a refuge if they impose 
restraints upon that constitutionally guaranteed freedom.” Id. This belief has been 
reaffirmed by the Court: “It is the purpose of the First Amendment to preserve an 
uninhibited marketplace of ideas in which truth will ultimately prevail, rather than 
to countenance monopolization of that market, whether it be by the Government 
itself or a private licensee.” Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 
(1969).

784 As the Commission on Freedom of the Press has stated: “Civilized society is a 

Traditional Rationale for Diversification. The traditional and
fundamental justification for diversification has been that it is the most 
practical means to a social end—a society based on the unhindered ex
change of ideas, as promised by the first amendment. In the words of 
the Supreme Court, the first amendment “rests upon the assumption 
that the widest possible dissemination of information from diverse and 
antagonistic sources is essential to the welfare of the public.” 782 An 
affirmative diversification policy is an effort to protect this free dis 
semination of ideas from interference by nongovernmental parties.783 
Thus, while the first amendment prohibits government from controlling 
or restraining the content of ideas, it does not prohibit, and in fact 
may even justify, government restraint of concentration in ownership 
of communication facilities, where concentration would unduly re
strict the scope of ideas communicated.784
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This rationale for government regulation rests upon the premise that 
diversity of ownership is most likely to produce diversity of content.785 
Although the proposition docs not lend itself to empirical analysis, it 
does stand to reason that a market with 25 media outlets will produce 
more diversity of ideas with 25 owners than with 10 owners. Two 
considerations buttress this argument. One is the opinion forming func
tion of media, inherent in any type of communication, whether it be 
news reporting 786 or entertainment.787 Although media rarely alter 
strongly held opinions, they can and do change opinion not strongly 
held; thev do influence opinion on topics about which no opinion is 
formed; and they do reinforce opinions already held.788 In light of 
this ability to control and shape what people believe, all efforts to con
centrate media ownership should be strongly resisted.

working system of ideas. It lives and changes by the consumption of ideas. Therefore 
it must make sure that as many as possible of the ideas which its members have 
are available for its examination. It must guarantee freedom of expression, to the 
end that all adventitious hindrances to the flow of ideas shall be removed.” Commis
sion on Freedom of the Press, A Free and Responsible Press 6 (1947).

785 This premise is rooted in the logical assumption that every owner will seek to 
present his own unique point of view. To the extent that several owners present 
the same point of view or serve the same interests, the premise fails and diversification 
proves ineffectual in promoting diversity of content. See notes 788-791 infra and 
accompanying text.

"'^See notes 363-398 supra and accompanying text.
787 See notes 399-483 supra and accompanying text.
788 Comment, The Federal Communications Commission and Comparative Broadcast 

Hearings: WHDH as a Case Study in Changing Standards, 10 B.C. Ind. & Com. L. Rev. 
943, 967 (1969). The argument for diversification is particularly strong with respect 
to the media’s function of reinforcing opinions held by a viewer or reader. An 
opinion becomes more strongly held each time it is reinforced. If two jointly owned 
media such as a newspaper and a TV station reinforce an opinion, a person may not 
be aware that the reinforcing opinions derive from the same ultimate source. It is 
therefore more desirable to have this function carried out by as many different 
owners as possible to avoid giving a reader a false sense of reinforcement. See id.

See generally Public Opinion and Propaganda (D. Katz ed. 1954); Pool & 
Shulman, Newsman's Fantasies, Audiences and Newswriting, in People, Society, and 
Mass Communications 141 (L. Dexter & D. White eds. 1964).

790 Section 315 of the Communications Act, which sets forth the fairness doctrine, 
and the FCC’s rules relating to personal attacks and station editorials on candidates 
for public office all contribute substantially to insuring that whatever a station’s owner
ship and the views of the licensees, it will present conflicting viewpoints on controver

The inherent subjectivity of news reporting—collection, selection, 
presentation, and distribution of news—provides a second justification 
for diversification. News reporting cannot be accomplished in an en
tirely objective manner.789 Although there are some restrictions upon 
the subjectivity of this process in the field of broadcast communica
tions,790 diversification is clearly a further check upon the individuals 
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engaged in reporting.791 It guarantees that a reader or viewer will re
ceive at least several, if not many, interpretations of an event. From 
these different interpretations should emerge a less subjective and per
haps more clear picture.

sial issues. See 47 U.S.C. § 315 (1970); Amendments of Sections 73.35, 73.240 and 
73.636 of the Commission Rules Relating to Multiple Ownership of Standard, FM. 
and Television Broadcast Stations, 22 F.C.C.2d 306, 310-11 (1970).

791 See Scripps-Howard Radio, Inc. v. FCC, 89 U.S. App. D.C. 13, 19, 189 F.2d 677, 
683, cert, denied, 342 U.S. 830 (1951). In Scripps, the court explained that the 
unique processes of selection and editing of each owner, coupled with diversity 
in methods, manner, and emphasis of presentation, would promote greater diversity’ in 
news content. Id. See also H. Levin, Broadcast Regulation and Joint Ownership 
of Media 83-86 (1960).

792 See, e.g., Philco Corp. v. FCC, 103 U.S. App. D.C. 278, 257 F.2d 656 (1958), 
cert, denied, 358 U.S. 946 (1959) (preferential advertising); Packaged Programs, Inc. v. 
Westinghouse Broadcasting Co., 255 F.2d 708 (3d Cir. 1958) (monopoly of area 
programming); Mansfield Journal Co. v. FCC, 86 U.S. App. D.C. 102, 105-06, 180 F.2d 
28, 31-32 (1950) (exclusive advertising contracts). See also Johnson & Hoak, supra 
note 781, at 277-81.

793 See Kansas City Star v. United States, 240 F.2d 643, (8th Cir.), cert, denied, 354 U.S. 
923 (1957) (advertisers who wished to place general or classified advertising forced to 
buy space in all three newspapers circulated by joint owner); cf. Times-Picayune Pub
lishing Co. v. United States, 345 U.S. 594 (1953) (party with sole morning newspaper 
used “unit” advertising contracts to heighten competitive position of its rivaled evening 
paper); Lorain Journal Co. v. United States, 342 U.S. 143 (1951) (sole newspaper refused 
to deal with advertisers using competing radio station).

For a discussion of anticompetitive practices in relation to the abortive ABC-ITT 
merger, see Comment, Corporate Acquisition of Broadcast Facilities: The “Public 
Interest” and the Antitrust Laws, 8 B.C. Ind. & Com. L. Rev. 903, 945-46 (1967). 
See also Amendment of Sections 73.35, 73.240 and 73.636 of the Commission Rules 
Relating to Multiple Ownership of Standard, FM and Television Broadcast Stations, 
22 F.C.C.2d 306, 313 (1970).

A further possibility of intentional abuse exists in the domination of the mass media 
by self-serving economic interests. Multiple ownership and conglomerate ownership 
of the media could result in the deliberate distortion of media content to further 
the economic interests and aims of the owner. A bank owner of a media outlet, for 
example, might color its coverage of certain issues in a community by presenting these 
issues in a light most favorable to the bank’s interests. See National Broadcasting Co., 
14 F.C.C.2d 713 (1968); American Broadcasting Co., 7 F.C.C.2d 245, 296-304 (1966) 
(Johnson, dissenting); Johnson & Hoak, supra note 781, at 278-79.

It happens that the traditional justification for diversification is based 
only on unintentional restraints of free speech imposed by concentra
tions of ownership. But, it should be remembered that intentional acts 
are also a potential abuse. Thus, owners of more than one media outlet 
might engage in anticompetitive practices, such as preferential adver
tising or advantageous operating agreements, to the detriment of local 
commerce.792 If a newspaper, radio station, and television station should 
be jointly owned and located in one area, an owner might utilize “tying 
contracts” thereby forcing advertisers who wish to reach a certain seg
ment of the public to utilize all three.793 It is possible, too, that owners 
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might accede to undue political influence. Since the media can in
fluence opinion, domination of a local means of communication by one 
political party could result in undesirable power blocs. The media, for 
example, could define issues and color the image of candidates. Diversi
fication would tend to preclude easy accumulation of this type of 
power.794

794 See notes 643-780 supra and accompanying text.
796 See H. Levin, supra note 791, at 89-90. The FCC itself has recognized that the 

good profit position of a multiple owner might give rise to more in-depth informa
tional programs. See Amendment of Sections 73.35, 73.240 and 73.636 of the Com
mission Rules Relating to Multiple Ownership of Standard, FM and Television 
Broadcast Stations, 22 F.C.C.2d 306, 312 (1970). In the ITT-ABC merger, for example, 
which was vigorously opposed on concentration grounds, it was argued that the 
combination of the telecommunications assets and expertise of ITT with a major 
broadcast network had potential for providing new means of disseminating fact and 
opinion not presently available to either ABC or ITr individually. The combination 
could result in significant technological advances. See Comment, supra note 793, at 
920. The FCC has recognized, however, that the alleged beneficial aspects of multiple 
ownership have not been widespread. 22 F.C.C.2d at 312.

796 The fact that “broadcast experience” is a factor weighed heavily by the 
Commission in license proceedings underscores the importance of broadcast experience 
to high quality programming. See note 811 infra.

797 See notes 795 796 supra and accompanying text.

In analyzing these justifications for a diversification policy, it is im
portant to consider the alternative side, whether concentration of media 
ownership might give rise to favorable economic effects which would 
be lost by diversification. For example, a single owner might lack the 
resources to meet the high costs of treating socio-economic events ade
quately and of obtaining high quality news reporting, commentary, 
and fact-gathering.795 In addition to the possible loss of economic benc
hes. diversification might also result in less accumulation of experience 
in the communications field—experience which would lead to higher 
quality news reporting or programming.796 Furthermore, a small local 
owner might be more vulnerable to a local majority interest while a 
large absentee owner, such as Westinghouse, would be in a better 
position to both experiment with and represent minority interests. 
Finally, it can be argued that forced diversification would infringe upon 
the rights of media owners. Although it may be that far from limiting 
their rights to express their own ideas, diversification would merely 
ensure that other persons would be able to share in that freedom. Di
versification, in fact, would foster a wider right of access to media, by 
granting preference to those parties that are unaffiliated with other 
media interests. It would thus seem to create a healthy and workable 
balance of interests inherent in the field of mass communications.

Notwithstanding the alleged advantages of multiple ownership,797 
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compelling social and economic reasons strongly favor active and ef
fective diversification. In social terms, diversification should facilitate 
greater freedom, accuracy, and balance of presentation, lending sub
stance to the first amendment promise of a free and unhindered ex
change of ideas.798 In economic terms, diversification reflects the na
tional economic policy of open competitive markets. Because of the 
many adverse consequences that may accompany concentration,799 
such a market structure is a virtual necessity in any industrv. Given the 
pervasive influence of the media upon our daily existence, an open, 
competitive market would appear to be even more imperative in the 
field of mass communications.

798 Free dissemination of ideas and the resulting diversity of content are considered 
rhe very foundation of our political and social system:

Political democracy thrives only when there is free, unhindered exchange 
of many and diverse opinions and ideas. This is our strength. It is dissent, 
not conformity, which has moved us forward—as uncomfortable as it may 
be to the status quo. But an idea locked in one man’s head has no 
existence as far as the general public is concerned. It lives only to the 
extent that it is communicated. And to insure that all ideas—no matter 
how unpopular—can be communicated, this nation needs the widest 
spectrum of competition among the widest number of independent com
petitors that can be sustained.

... A fair perception requires many points of view.
Hart, The Congressional Perspective of Competition in the Communications Industries, 
13 Antitrust Bull. 973 (1968).

799 See notes 792-794 supra and accompanying text.
800 See note 781 supra and accompanying text.
801 47 U.S.C. § 151 (1970).
802 See National Broadcasting Co. v. United States, 319 U.S. 190, 214-16 (1943).
803 47 U.S.C. § 309(a) (1970).

Implementation. There are two principal legal means by which
diversification of ownership is presently implemented and enforced- 
the Federal Communications Commission and federal antitrust laws. In 
both instances, however, diversification has not been as effective and 
complete as might be hoped. As a result, concentration of ownership 
has been allowed to steadily develop.800

The primary channel through which the goal of diversification has 
been pursued is the Federal Communications Commission. Bv statute,801 
the Commission was vested with very broad powers for regulation of 
broadcast licensing. However, all that is provided by way of standards 
for granting a broadcast license is the touchstone 802 of “public interest, 
convenience, and necessity.” 803 A standard as broad as this is hardlv 
self-defining, and it calls upon the Commission to exercise wide judg
ment and discretion in determining precisely what standards and guide
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lines to incorporate into the general public interest standard. The 
Supreme Court has considered this broad public interest standard to 
be “as concrete as the complicated factors for judgment in such a field 
of delegated authority permit.” 804 A leading case has described it as the 
“supple instrument for the exercise of discretion" by an expert regu
latory agency, which enables the FCC to reach a decision based on the 
unique facts of each case.805 On the other hand this standard has been 
termed too vague and lacking in the substantive guidelines necessary 
to aid the FCC in its consideration of a merger, or an application for 
a broadcasting license.806

•■■»National Broadcasting Co. v. United States, 319 U.S. 190, 216 (1943), quoting 
FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 138 (1940).

W5 FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 138 (1940).
8°6 See Rowe, Antitrust and Monopoly Policy in the Communications Industries, 

13 Antitrust Bull. 871, 872 (1968); Schwartz, Comparative Television and The 
Chancellor's Foot, 47 Geo. L.J. 655, 694-95 (1959); Comment, supra note 788, at 945-48.

807 While the FCC has the authority to grant a license without a hearing, applicants 
have the right to a hearing before their application can be denied. Where there are 
two or more competing applicants for a broadcasting license, the Supreme Court 
has held that both are entitled to be heard before any grant is made. Ashbacker 
Radio Corp. v. FCC, 326 U.S. 327 (1945) (construing 47 U.S.C. § 309(a) (1970)). 
The FCC, after that decision, established the comparative hearing and developed 
criteria for determining which grant would most satisfy the statutory requirement of 
the “public interest.” See note 811 infra.

«08 47 C.F.R. 73.35(a) (AM), 73.240(a)(1) (FM), 73.636(a)(1) (TV) (1971). 
•M7 C.F.R. 73.35(b) (AM), 73.240(a)(2) (FM), 73.636(a)(2) (TV) (1971).

81« The FCC has repeatedly emphasized the interrelation between diversity of owner
hip and diversity of views: “Simply stated, the fundamental purpose of . . . the 

multiple ownership rules is to promote diversification of ownership in order to 
maximize diversification of program and service viewpoints . . . .” Amendment of 
Sections 3.35, 3.240 and 3.636 of the Rules and Regulations Relating to Multiple 
Ownership of AM, FM and Television Broadcast Stations, 18 F.C.C. 288, 291 (1953). 
See a so Amendments of Sections 73.35, 73.240 and 73.636 of the Commission Rules 
Relating to Multiple Ownership of Standard, FM, and Television Broadcast Stations, 
22 F.C.C.2d 306, 310 (1970). In the words of one former Commissioner:

The insistence in public policy upon the broadest possible diversifica-

The Commission’s attempt to reduce the broad public interest stan
dard into more specific, workable guidelines has taken two forms. First, 
there are criteria used by the FCC in its comparative hearings, which 
occur when there is more than one qualified applicant competing for a 
broadcast license.807 Second, there is the rulemaking approach, where- 
bv the FCC formulates rules for limiting and regulating ownership of 
broadcast facilities, most notably the “duopoly” 808 and “maximum 
ownership” 809 rules. The fact that diversification of ownership and con
tent has been the central concern behind the FCC approaches to the 
public interest standard has been most evident.810 However, FCC prac
tices have often not lived up to their goals.
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The contradictory nature of several of the comparative criteria con
sidered in license hearings illustrates the FCC’s inability to develop and 
pursue a consistent policy of diversification.811 For example, the factor 
of broadcast experience, which may depend upon other media affilia
tion, is inversely related to the “diversification” factor, which favors 
ownership of only one media outlet. Thus, in any given comparative 
hearing, a multiple media owner who has received a comparative de
merit on the diversification criterion will probably receive a compara
tive credit for his past broadcast experience.812 As if this does not blunt 
the diversification factor enough, the problem has been complicated bv 
the FCC’s occassional tendency to weigh the broadcast experience fac
tor more heavily than the diversification factor.813 The protracted 15 
year history of the WHDH case,814 * * culminating in an adverse judg
ment against WHDH, highlights the inconsistency that comparative 
criteria have occasioned. In that case, a local Boston newspaper was 
granted a license to operate a radio station, because of its experience 
in the media field. In 1969, a changed Commission, more mindful of 
the concentration problem and of the comparative criteria favoring 

tion of control over our mass media of communications is one based upon 
more than mere academic or philosophic interest. . . . [Sluch diversifica
tion of control among multiform interests serves to bring about a greater 
freedom of access to communications facilities that gives, in the context 
of modern times and problems, fuller meaning and scope to our nation’s 
and each individual’s freedom of speech, viewpoint and conscience. 

Paramount Television Productions, Inc., 17 F.C.C. 264, 380 (1953) (Hennock, con 
curring in part and dissenting in part).

811 The criteria relied upon most heavily by the FCC are: (1) local ownership; 
(2) integration of ownership and management; (3) past performance; (4) broadcast 
experience; (5) proposed programming and policies; (6) diversification of control 
of the media of mass communications. See Schwartz, supra note 806, at 661. The 
factors of local ownership and integration of ownership and management tend to 
support diversification, since they favor the local media owner and disfavor the large 
absentee owner, the owner most likely to have multiple media interests. Id. at 662-63. 
However, these factors can be and often are outweighed by the anti-diversification 
criteria of past performance and broadcast experience. See id. at 675-77.

812 Bennett, Media Concentration and the FCC: Focusing With a Section Seven Lens, 
66 Nw. U.L. Rev. 159, 191 (1971). See generally Schwartz, supra note 806; Comment, 
Diversification and the Public Interest: Administrative Responsibility of the FCC, 
66 Yale L.J. 365 (1957).

818 Although the Commission has often made diversification the decisive factor in a 
comparative hearing, it has been inconsistent in other hearings, denying a license to 
a qualified single owner applicant in favor of an applicant with broadcast experience. 
See Traveler’s Broadcasting Serv. Corp., 20 F.C.C. 855 (1956); Biscaync Television 
Corp., 20 F.C.C. 602, 690 (1956); Comment, supra note 812, at 376-79.

814 WHDH, Inc., 16 F.C.C.2d 1 (1969), aff’d sub nom., Greater Boston Television
Corp. v. FCC, — U.S. App. D.C. —, 444 F.2d 841, cert, denied, 403 U.S. 923 (1971). See
also Citizens Communications Center v. FCC, — U.S. App. D.C. —, 447 F.2d 1201 (1971).
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diversification, refused to renew the same license. This case vividly 
illustrates the Commission’s inability to pursue its criteria with any de
gree of consistency or predictability.815

' ■ 'S. e Jaffe, WHDH: The FCC and Broadcasting License Renewals, 82 Harv. L. 
Rev. 1695 (1969); Comment, supra note 788.
iySee note 821 infra and accompanying text.
' 'Amendment of Sections 73.35, 73.240 and 73.636 of the Commission Rules Relating 

to Multiple Ownership of Standard, FiM and Television Broadcast Stations, 22 
F.C.C.2d 306, 332-35 (1970).

818 There is nothing in the rules prohibiting the acquisition by the only newspaper 
in a community of that community’s only television station. The reason for this 
omission may be based on the fact that newspapers are not licensed and are not 
under the jurisdiction of the FCC. However, one court has expressly stated that 
rhe Federal Communications Commission may and should consider the fact of an 
applicant’s newspaper affiliation in ruling on whether a licensing is in the public 
interest: “Just as the First Amendment does not provide the press with immunity 
from the commands of antitrust laws, so a newspaper, when it stands as an applicant 
for a radio license, may not rely on the First Amendment to compel the Federal 
Communications Commission to disregard public interest in considering its applica
tion." Mansfield Journal Co. v. FCC, 86 U.S. App. D.C. 102, 109, 180 F.2d 28, 35 
(1950); see D. Gillmor & J. Barron, Mass Communication Law 733 (1969).

819 Amendment of Sections 73.35, 73.240 and 73.636 of the Commission’s Rules Re
lating to Multiple Ownership of Standard, FM and Television Broadcast Stations, 22 
F.C.C.2d 306, 336, (1970) (Burch, concurring in part and dissenting in part).

820 Id. at 336. Chairman Burch calls this the “guts” of the concentration issue. He 
states that the threat of concentration does not lie in cross-ownership of AM-FM 
radio stations and television stations, but in newspaper ownership of television stations. 
He concludes that the Commission labored for two years, received reams of com- 
merits, and heard extensive argument, only to decide upon a rule which applies to 
areas of ownership needing the least attention. Id. at 335-36.

821 Amendment of Sections 73.35, 73.240, and 73.636 of the Commission’s Rules 
Relating to Multiple Ownership of Standard, FM and Television Broadcast Stations, 
22 F.C.C.2d 306, 339 (1970).

The Commission’s rulemaking, an attempt to define the “public 
interest" standard in specific terms, has also not been without weak
nesses. 1 he two main rules—those dealing with duopoly and maximum 
ownership—suffer from significant defects and are effective only in the 
sense that they are in the spirit of diversification and do limit multiple 
ownership to a slight degree.816 The duopoly rule, recently amended by 
the FCC,817 limits an owner to one broadcast outlet in a community. The 
rule, however, fails to take into account newspaper ownership of VHF- 
TV stations, an issue which should warrant immediate attention.818 Since 
a majority of people obtain news from these two sources,819 the public 
interest in free dissemination of ideas is most threatened by this com
bination?20 The FCC, however, has now proposed more restrictive, 
“one-to-a-market” rules, which, if adopted, would limit an owner to 
one media outlet of any nature in a market or community.821

The maximum ownership rules aim at preventing undue concentra
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tion of control on a national level.822 These rules, however, reflect a 
“media count” system 823 whereby the FCC merely counts the number 
of broadcast facilities owned by a company and ignores the size and 
capacity of the particular facility—AM, FM, UHF, or VHF station. 
Thus Company A, which may own one large radio station and one 
VHF-TV station, is considered on a par with Company B, which 
might own one small radio station and one UHF-TV station that 
caters to a small audience. Company A may command an audience 20 
times greater than that of Company B, but under the rules, both stand 
on an equal footing for diversification purposes.

822 These rules provide that a license for a broadcast station will not be granted 
to a party if the grant would result in that party’s owning or controlling more than 
a specified number of stations in the same broadcast service. For AM, the number 
is seven, for FM it is seven, and for TV it is seven, with no more than five being 
VHF stations. The rules also provide that a grant will not be made, even though 
not exceeding these maximums, if it would result in undue concentration of control 
contrary to the public interest. 47 C.F.R. 73.35(b) (AM), 73.240(a) (2) (FM), 
73.636(a) (2) (TV) (1971).

823 See Bennett, supra note 812, at 192-94.
824 Associated Press v. United Press, 326 U.S. 1, 7 (1945) (newspaper pub

lishers). See generally H. Nelson & D. Teeter, Law of Mass Communications 
480-85 (1969).

825 Rowe, supra note 806.

The rules, simplistic in nature, fail to confront the very matters 
which are most crucial in the diversification issue—the size and effective 
potential of the media outlet in question, the extent to which the ac
quisition of outlets by a present media owner would jeopardize free 
dissemination of ideas, and the amount of control of relevant market 
commanded by an outlet. Failure to pursue these specific questions in 
each case, coupled with reliance on oversimplified ownership rules, 
has hindered rather than helped the FCC in coping with the concentra
tion problem.

Antitrust laws provide the second channel through which undue 
concentration of media ownership may be approached. As businesses, 
broadcast outlets come under the antitrust laws.824 It would appear that, 
regardless of the FCC’s rules and comparative hearing procedure, the 
antitrust laws themselves would police against undue concentration of 
ownership. In fact, however, antitrust laws simply have not been regu
larly or consistently applied to mergers in the broadcasting field.825 
The Justice Department and the Federal Trade Commission have scruti
nized and tested the validity of mergers primarily between newspapers, 
leaving the burdensome problem of cross-media mergers to the Federal 
Communications Commission. The FCC, unfortunately, has rarelv 
assumed this responsibility. Instead, it has regularly ignored the re
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lationship of the antitrust laws to the broadcast portion of the Com
munications Act,826 relying on the comparative hearing and the multiple 
ownership rules 827 to police against any new configuration in a mass 
media ownership which might be against the public interest. The FCC’s 
diversification policy has not been an economic policy, but a social or 
communications” policy,828 based primarily on the notion of preserv

ing free dissemination of ideas. The FCC has refused to integrate eco
nomic principles and policy into its supervision of broadcasting. Quite 
simply, this has resulted in a failure to oversee this portion of the pub
lic interest in the field of broadcasting.

Bennett, supra note 812, at 161-63.
'2T See notes 807-823 supra and accompanying text.

■ See Bennett, supra note 812, at 190-91.
•-* Antitrust cases heard before the Commission are subject to scrutiny and initiation 

of court injunctive action by the Antitrust Division of the Justice Department. See 
Comment, supra note 793, at 904. In a proposed merger between ABC and ITT, the 
Justice Department intervened after the Commission, by a 4-3 vote, had approved 
rhe merger. See Petition of the Department of Justice for Reconsideration and for 
Leave to Intervene, Application by American Broadcasting Co., FCC Docket No. 16,828 
(Jan. 18, 1967). The FCC yielded to the Department and reopened consideration 
of the merger, permitting the Department to intervene as an interested party. Later, 
by agreement between the parties, the merger was cancelled.

Recentlv, the Justice Department intervened in a proposed merger 
between ITF and ABC, in order to force the FCC to apply antitrust 
laws to a media merger involving a broadcast facility.829 This merger 
was a clear indication that the FCC, if left to its own devices, might 
have approved a merger with a serious impact on economic competition.

Approach to Diversification. Diversification of ownership
in the communications industry might be more effectively implemented 
if the FCC were to actively consider the antitrust laws in administering 
its “public interest” standard. A process whereby the FCC subjected 
-n application for a broadcasting license, or a merger proposal, to the 
scrutiny of antitrust principles would fill the gap that exists under 
the present multiple ownership rules, a gap which fails to analyze 
ictual economic consequences flowing from an acquisition.

It should be emphasized that this new economic analysis would be 
intended to complement existing FCC procedures, not to justify their 
abandonment. The present procedures serve a vital function, by en
abling the FCC to proscribe a merger or license grant where public 
interest is threatened. For example, the economic analysis might find 
an acquisition harmless, even though it may be undesirable on social 
grounds and would be prohibited under current FCC practices. If the 
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Commission were to integrate economic principles into its present 
policy, it could more comprehensively analyze any issue of multiple 
ownership.

There are, moreover, affirmative reasons why the FCC should not 
rely upon the Federal Trade Commission or the Antitrust Division of 
the Justice Department to apply antitrust laws.830 The Antitrust Di
vision and the FTC simply do not have sufficient personnel to scruti
nize all mergers. The FCC, on the other hand, is alreadv charged with 
the responsibility for examining all broadcast mergers and determining 
whether they are in the public interest.831 It could feasibly apply anti
trust considerations in each case, to decide against mergers or license 
applications which pose no threat to the “marketplace of ideas” 832 but 
which do pose antitrust difficulties.833 Such an analysis would ensure 
that every merger or licensing process satisfies the “public interest" test 
in both economic and social terms.

830 Of course, the FCC would have no jurisdiction to analyze mergers involving 
no broadcast outlets, such as a merger between two newspapers. However, the 
Justice Department has effectively subjected newspaper mergers to the antitrust laws 
in the past and is presently increasing antitrust activities in the newspaper field. Cf. 
Citizen Publishing Co. v. United States, 394 U.S. 131 (1969); United States v. Times 
Mirror Corp., 274 F. Supp. 606 (C.D. Cal. 1967), affd, 390 U.S. 712 (1968). There 
appears to be no threat that any newspaper merger will escape the scrutiny of the 
antitrust laws. Cf. H. Nelson & D. Teeter, Law of Mass Communications 480-81 
(1969). The problem of the relationship of the antitrust laws to newspaper mergers 
also appears to have been settled temporarily by the Newspaper Preservation Act. 
15 U.S.C. §§ 1801-04 (1970); see notes 137-150 supra and accompanying text.

831 Bennett, supra note 812, at 169.
832 See notes 160-163 supra and accompanying text.
833 Since the broadcast industry has been held subject to the antitrust laws, the FCC 

may not approve a broadcast license application or transfer that would violate the 
antitrust laws. Thus, even if the benefit to be derived from any given transfer would 
outweigh its anticompetitive harm, the Commission would be obligated to reject the 
application. Comment, supra note 793, at 934; see note 835 infra and accompanying 
text.

In any given case, it is conceivable that the granting of a license or the approval 
of a merger would not pose antitrust difficulties, but should be disallowed on the 
basis of the social reasons in favor of diversification. See notes 782-791 supra and 
accompanying text. The antitrust laws might not get to where the problem lies. For 
example, the antitrust laws grant authority to block concentration only when it 
threatens economic competition in a particular market. Vigorous economic competition 
might not be threatened where competition in the marketplace of ideas is threatened. 
Only the FCC can fill this gap, since it is empowered to keep media ownership pat
terns compatible with a democracy’s need for diversified sources of opinion and 
information. See N. Johnson, How to Talk Back to Your Television Set 69-70 
(1970).

It is clear that the FCC has the authority to apply the antitrust laws. 
The Supreme Court has approved the Commission’s language that it 
“should administer its regulatory powers with respect to broadcasting 
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in light of the purposes which the Sherman Act was designed to 
achieve.”834 Other courts have recognized the importance of antitrust 
laws to a regulatory agency’s administration of the “public interest” 
standard?35 Given this power, the FCC can hardly ratify a merger 
as posing no threat to diversification where there is an apparent anti
trust violation.836

834 National Broadcasting Co. v. United States, 319 U.S. 190, 223 (1943). The Supreme 
Co irt has stated that “in a given case the Commission might find that antitrust con
siderations alone would keep the statutory standard [of public interest, convenience, 
and necessity] from being met, as when the publisher of the sole newspaper in an 
area applies for a license for the only available radio and television facilities, which, 
if granted, would give him a monopoly of that area’s major media of mass com
munications.” United States v. Radio Corp, of America, 358 U.S. 334, 351-52 (1959).

«5 See Hale v. FCC, 138 U.S. App. D.C. 125, 129-35, 425 F2d 556, 560-66 (1970) (Tamm, 
J, concurring). See also Cities of Statesville v. AEC, 142 U.S. App. D.C. 272, 
296-97, 441 F.2d 962, 986-87 (1969) (Leventhal, J., concurring).

836 The Commission itself docs not feel that it should engage in the same full-scale 
analysis as the Justice Department. In its decision on the ABC-ITT proposed merger 
rhe Commission observed:

The concern of the Commission ... is similar to, but not identical with, the 
policy of the national antitrust laws. It is appropriate, and perhaps manda
tory, that we take account of the national antitrust policy.... However, we 
cannot rest our conclusion solely on our judgment as to the application of 
antitrust policy, and must establish what we regard as a satisfactory ac
commodation between the demands of the antitrust laws and the purposes 
of the Communications Act.

\pplication by American Broadcasting Co., 7 F.C.C.2d 245, 251 (1966). The Com
mission also stated that it would be “reversible error ... to rest its decision solely 
on competitive considerations.” Id. at 249. Arguments have been made, however, 
that although the Justice Department is authorized to apply the antitrust laws to media 
mergers the FCC should make similar inquiries. See Bennett, supra note 812, at 
163-69; Comment, supra note 793, at 934.

83715 U.S.C. § 2 (1970). This section reads in relevant part: “Every person who 
shall monopolize, ... or combine . . . with any other person or persons, to monopolize 
any part of the trade or commerce among the several States . . . shall be deemed 
guilty of a misdemeanor. . . .”

838 See United States v. Griffith, 334 U.S. 100, 105-08 (1948). See generally Johnson, 
Freedom to Create: The Implications of Antitrust Policy for Television Programming 
Content, 8 Osgoode Hall L.J. 11, 44-46 (1970).
“9 15 U5.C. 5 18 (1970).

There are two provisions of the antitrust laws which the Commis
sion would have to deal with in the area of concentrated media owner
ship. The first is section two of the Sherman Act?37 In order to pro
scribe a merger, this Act requires the existence of both monopoly 
power and the wilfull acquisition or maintenance of that power.838 
Of more significance, both to broadcasting and the FCC, is section 
seven of the Clayton Act, which forbids mergers “where in any line 
of commerce in any section of the country the effect . . . may be sub- 
stantiallv to lessen competition or tend to create a monopoly.” 839 Since 
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this Act, unlike the Sherman Act, requires no proof of actual intent or 
purpose to preserve monopoly power, but only proof establishing a 
possibility of a monopoly or lessening of competition,840 the Commis
sion would not undertake an impossible task in attempting to apply it.841

840 See United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 362-63 (1963).
841 See Bennett, supra note 812, at 168-70.
842 See Mahaffie, Mergers and, Diversification in the Newspaper, Broadcasting and 

Information Industries, 13 Antitrust Bull. 927, 930-31 (1968).
843 id. at 931.
844 Id.

See id. at 932; Bennett, supra note 812, at 173. See also N. Johnson, supra note 
833, at 45. It can be argued that the relevant product market of the media is not 
advertising since the media have two wholly distinct classes of customers. A news
paper, magazine, or broadcaster serves its readers, listeners, and viewers in one way 
and its advertisers in another. However, the use of advertising as the relevant product 
market seems clearly preferable to any other since advertising constitutes the major 
economic service of the media. See Brown Shoe Co. v. United States, 370 U.S. 294. 
325 (1962).

846 Difficulty in defining a geographic market may arise where the product or 
service of one competitor in a market may be available in a larger area than that of 
another. To define a geographic market, it is necessary to determine the area of effective 
competition and also “where, within the area of competitive overlap, the customer 
can practically turn for supplies.” United States v. Manufacturers Hanover Trust Co, 
240 F. Supp. 867, 899 (S.D.N.Y. 1965). The search is directed to the smallest workable 
area of effective competition. That area is “the smallest separate competitive area 
big enough to accommodate most of the customers.” Id. at 901.

847 Sec Bennett, supra note 812, at 179.

In analyzing a merger or license application in terms of section seven, 
the Commission could adopt the same procedure the Justice Depart
ment presently uses. The first and perhaps most critical step in this 
procedure is market definition.842 This involves the problem of identi
fying the line of commerce and section of the country affected by a 
merger or aquisition.843 These are the product markets and geographic 
markets respectively, within which the effects of the merger must be 
examined.844 For purposes of analysis under section seven, the relevant 
“product market” would be advertising, because stations and networks 
are in the business of selling time for commercial announcements, for 
which they provide the audience.845 The relevant geographic market, 
of course, would vary according to the nature of the media outlets 
involved.846

The next step is the calculation of the market share, estimating the 
concentration which would result from a proposed acquisition. The 
FCC could require applicants to submit advertising revenue figures.847 
By comparing total revenue figures of the relevant market with figures 
of the companies involved, the FCC could easily compute an approxi
mate share of the market that might be commanded by a companv
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alter merger. 1 he Commission would then have to decide whether the 
acquisition would tend to give one company an undue percentage of 
the market, so as to render the merger suspect under section seven. As 
the Supreme Court has explained, if the acquisition creates a company 
controlling an undue percentage share of the relevant market, and 

results in a significant increase in the concentration of firms in that 
market, 'then it] is so inherently likely to lessen competition substan
tially that it must be enjoined. . . 848

4 48 United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 363 (1963); see Bennett, 
supra note 812, at 170 n.40.

8« 374 US. at 364 & n.41.
8W 384 US. 270 (1966).
851 Id. at 272.
852 See generally Mahaffie, supra note 842.
853 See note 846 supra.
■ 4 The mass media arc those which have the capacity efficiently to convey the same 

message to a large number of people with a high degree of simultaneity. Specialized 
media cannot efficiently reach a large group of people. The distinction between 
mass and specialized media is obviously one of degree. Certain media are unqualifiedly 
"mass" media, such as daily newspapers, VHF TV stations, and central AM radio 

Although no definitive percentage has been held to render a merger 
suspect under section seven, the Supreme Court has held that a merger 
resulting in a firm controlling 30 percent of the market will normally 
be suspect.849 * A lower figure, however, might suffice, as indicated by 
United States v. Von's Grocery Co.™ where the Supreme Court pro
scribed a merger which would have resulted in one competitor com
manding only 7.5 percent of the market.851 The Commission could 
make a finding in each case as to whether the percentage in question 
is suspect, taking into consideration the nature of the media outlet in 
question and the number of other media interests in the relevant geo
graphic market. Consideration of a possible threat to the free dissemi
nation of ideas could be integrated into this analysis.

Market-share analysis in the field of media acquisitions is not without 
its difficulties. The FCC would encounter the same problems that con
front the Justice Department and the FTC in their analysis of mer
gers.8'2 The first problem is the distinguishing of submarkets from 
market. It is particularly difficult to define the precise area within 
which a media outlet effectively reaches viewers or readers. This prob
lem becomes acute when a large regional market is being considered,853 
since rhe larger geographic area is less susceptible of precise definition. 
Another difficulty is tie differentiation between mass and specialized 
media, based on the concept of simultaneity and efficiency in reaching 
an audience.854 For example, while a large UHF television station or 
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AM radio station would clearly qualify as mass media, a small fine 
arts FM station catering to a tiny audience in the same community 
might arguably be termed a specialized media. This kind of distinction 
would probably have to be drawn from case to case. In any event, 
failure to include these considerations could result in an erroneous cal
culation of the percentage of market attributable to a media outlet in 
question.

The above problems, however, are not major obstacles which would 
render impossible the task of the FCC in its attempt to apply anti
trust principles. Rather, they represent practical difficulties to be rec
koned with as an inherent aspect of market-share analysis. To be sure, 
this analysis of license applications and merger proposals in terms of 
section seven of the Clayton Act would undoubtedly impose sub
stantial burdens upon the FCC, given its unfamiliarity with application 
of antitrust laws. The Commission would have to draw heavily upon 
the experience and records of the Justice Department and Federal 
Trade Commission and require the submission of comprehensive sta
tistics and figures by the parties concerned. Antitrust principles offer 
no panacea for present ills of concentration; instead they represent a 
modest but important tool which can buttress present FCC diversifica
tion policy. By focusing on media ownership in both social and eco
nomic terms, the Federal Communications Commission could add 
greater scope and meaning to “public interest” in the field of mass 
communications.

An Alternative Approach: Federal Subsidization. The United
States may be on the threshold of direct government involvement in 
broadcasting.855 It is significant to note, in discussing federally subsi
dized television stations, that the Educational Television Act of 
196 2,856 which involved the Government in educational broadcasting 
on a limited scale, expressly forbade government interference or con

stations. Other forms of media are definitely specialized, such as direct mail advertising, 
and newspapers with a very limited circulation. See Bennett, supra note 812, at 173-75.

855 Although the Government is now directly involved in radio broadcasting through 
National Public Radio (NPR), a division of the Corporation for Public Broadcasting 
(CPB), this article will be restricted to television broadcasting, because NPR did 
not begin operations until April 20, 1971, making it impossible at this date to do more 
than speculate on its success. Almost everything that can be said about government 
involvement in television applies to radio broadcasting. The two media operate under 
the same principles, although radio is less costly and there are programming policy 
differences between NPR and the Public Broadcasting Service (PBS), the television 
networking arm of CPB. See Millard, The Story of Public Broadcasting, Broadcasting, 
Nov. 8, 1971, at 33.

856 Pub. L. No. 87-447, 76 Stat. 64 (1962), as amended, 47 U.S.C. §§ 390-99 (1970).
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trol of broadcasting.867 However, the spectre of governmenta control, 
bv means of its power over the money allocated to public broadcasting, 
has arisen.

887 See 47 U.S.C. § 398 (1970). The Corporation for Public Broadcasting does not
own any stations, and is expressly forbidden from doing so. Id. § 396(g)(3).

s58 Carnegie Comm’n on Educational Television, Report and Recommendations on
Public Television: A Program for Action 38 (1967) [hereinafter cited as Carnegie
Comm’n Report],

859 See id. at 43-46.
*«M7 U5.C. 390-99 (1970).

While the Carnegie Commission limited the scope of its proposals to educational 
television, the Act deals with radio broadcasting as well. See 47 U.S.C. § 390 (1970). 
Another difference was in the size and composition of the Board of Directors. Com
pare Carnegie Comm’n Report 37 with 47 U.S.C. § 396(c) (1970).

8« 47 U5.C. S 396(b) (1970).
mid. The Corporation is subject to the District of Columbia Nonprofit Corporation 

Act. Id. SS 396(b), (g)(3); see D.C. Code Ann. §§ 29-1001 to -1099 (1967).
884 In testimony before the House Committee on Interstate and Foreign Commerce, 

former Secretary of Health, Education and Welfare, John Gardner said:
[W’]e believe, as the Carnegie Commission believed, that the interests of 
the people would best be served by an instrumentality which had some 
insulation from the Federal Government and from the normal push and 
pull of political affairs. We felt it should have some insulation from 
HEW, some capacity to function independently of any Federal control, 
and this corporation is a device which was suggested by the Carnegie 
Commission and which seemed to us a very sensible way of providing this 
buffering. ... A good deal of care was taken to phrase this and formulate 
it in a way which would keep the Government out of the business of 
operating a network or even keep this independent corporation out of that 
business in any sense of controlling or operating it.

Hearings on HJR. 6736 and S. 1160 Before the House Canrm. an Interstate and Foreign 
Commerce, 90th Cong., 1st Scss. 31-32 (1967).

8MSee id. at 31-33. The desire to help CPB maintain its freedom persists. After 
hearings on appropriations for 1970, the Senate passed the Griffin amendment, which 
would have required educational stations to keep tapes of their news and public affairs 
programming as a record in case of later controversy as to their objectivity. See 

Possibilities for indirectly subsidizing local stations, particularly grants 
for programming, production, or procurement of equipment, were 
studied in 1967 by the Carnegie Commission on Educational Tele
vision.853 After extended debate over Carnegie Commission recom
mendations,* * * * * 859 Congress passed the Public Broadcasting Act of 1967,860 
a law which closely followed Commission recommendations.861 This 
Act established the Corporation for Public Broadcasting,862 which is a 
private corporation,863 not a federal agency. The reason for establishing 
a corporation was to shield local stations from government pressure 
bv establishing one level of institutional insulation.864 It is evident from 
hearings on the Act that legislators were generally enthusiastic about 
the Carnegie Commission Report, but wanted to make absolutely cer
tain that a government role would not mean government control.865
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After passage of the Act in 1967, CPB organized the Public Broad
casting Service, the network and production arm of public television,866 
providing still another layer of insulation between the Government 
and program production. PBS’s programming comes from several 
sources. National Educational Television, which receives most of its 
programming from independent producers and British Broadcasting 
Corporation is one source. In addition, CPB has designated eight sta
tions as national production centers.867 Last fall, CPB participated in 
the organization of the National Public Affairs Broadcast Center in 
Washington, D.C., where news and public affairs programs are pro
duced for public television.868

S. 3558, 91st Cong., 2d Sess. (1970). This amendment was deleted before final passage 
of the bill.

866 See Corporation for Public Broadcasting, Public Broadcasting Report to the 
People: 1970 at F (1970).

867 They are KOED, San Francisco; KCET, Los Angeles; WGBH, Boston; WTTXV, 
Chicago; WQED, Pittsburgh; WETA, Washington, D.C.; WDNT, New York; and 
WHYY, Philadelphia. Goldin, Financing Public Broadcasting, 34 Law & Contemp. 
Prob. 650, 653 n.5 (1969).

868 For a description of the functions and organization of the National Public 
Affairs Broadcast Center, see Corporation for Public Broadcasting Newsletter, Sept. 
1971, at 1-2.

869 The funding history of the Corporation for Public Broadcasting has been a 
series of unfulfilled promises and uncompleted plans. During debates on the Act, 
President Johnson urged Congress to provide seed money from general revenues and 
promised that he would propose a scheme for permanent funding within a year. See 
Address of President Lyndon B. Johnson, Aiessage on Education and Health in America, 
Feb. 28, 1967, in Documents in American Broadcasting 584-88 (J. Kahn ed. 1968). 
No proposal was forthcoming, and CPB has continued to stumble through the yearly 
appropriations process. See Goldin, supra note 867, at 657. The CPB is presently 
being funded under a two year authorization, while the problem of formulating a 
viable long-term solution has fallen to the Nixon Administration. Administration 
representatives and CPB have agreed on a five year authorization. See generally 
D. Netzer, Long-Range Financing of Public Broadcasting (1969); Goldin, supra 
note 867, at 650-70. Even the five year plan, which would give CPB significant freedom 
from the yearly appropriations process, was intended as only a temporary measure 
until plans for permanent funding could be agreed upon. In the spring of 1971, the 
White House Office of Telecommunications Policy (OTP) circulated an internal 
working draft of legislation which proposed raising $100 million a year by 1975, by 
means of a flat $35 million a year appropriation and matching funds. See Washington 
Post, Nov. 10, 1971, § A, at 1, col. 1. CPB strongly objected to a provision in this 
plan whereby funds would have been distributed directly to local stations, since it 
would have restricted national planning flexibility and, more seriously, would have 
eliminated insulation between government and local stations. Id. The proposal was 
withdrawn.

Funding remained in limbo until November 1971, when Congressman McDonald 
introduced a new proposal as a result of OTP’s inaction. See H.R. 11807, 92d Cong, 
1st Sess. (1971); 117 Cong. Rec. Hll,146 (daily cd. Nov. 16, 1971) (remarks of Con
gressman McDonald). See also Millard, supra note 855, at 35; Washington Post, Nov.

The most critical problem facing CPB has been funding.869 Without 
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a secure, independent source of funds, CPB may never be free of actual 
or potential federal interference. Even without overt interference, the 
necessity for justifying its programs every year, in order to obtain 
funds for the succeeding year, diminishes autonomy of the Corpora
tion. With this in mind, the Carnegie Commission recommended estab
lishment of a dedicated trust fund, financed principally by an excise 
tax on the sale of televisions, beginning at two percent and increasing 
to five percent.* 870 The trust fund, which would be bolstered by grants 
from private sources, was expected to grow at a rate commensurate 
with increasing financial requirements.871 Because the excise tax is 
steady, fair,872 and highly predictable, it would be an effective method 
of funding CPB. Government, unwilling to relinquish what control it 
can exercise, is unlikely to favor a funding plan which increases the 
Corporation’s autonomy. Moreover, the current monetary crunch has 
made excise taxes even more unpopular with government officials than 
they are under the best of circumstances,873 since specifically earmarked 
10. 1971, § A, at 1, col. 1. It envisions a special fund in the Treasury—resulting from 
a five year appropriation to be distributed as flat yearly grants and matching funds— 
with a requirement that CPB distribute at least 30 percent of its receipts to local 
stations. For example, a base amount of $35 million is provided for fiscal year 1973, 
$40 million for fiscal year 1974, and $50 million a year for the next three years. The 
matching funds provision—an amount equal to one-half of the nonfederal support— 
would increase the total distribution to the Corporation to $65 million in fiscal year 
1973, $90 million in fiscal 1974, $120 million in fiscal 1975, $140 million in fiscal 1976, 
and $160 million in fiscal 1977. See 117 Cong. Rec. H11.146 (daily ed. Nov. 16, 1971) 

remarks of Congressman McDonald). While this would not give CPB the security 
of a trust fund financed by an excise tax, such an appropriation may be the next best 
thing. See Broadcasting, Dec. 6, 1971, at 29-30.

870 Since CPB includes radio, an eventuality which was not anticipated by the Car
negie Commission, an excise tax plan would probably include a tax on radios. As the 
Carnegie Commission explained in its funding proposal:

The combination of a private, nongovernmental corporate structure and a 
federally financed trust fund permits the Corporation to be free of govern
mental procedural and administrative regulations that are incompatible with 
its purposes, and to avoid the overseeing of its day-to-day operations that 
would be a natural consequence of annual budgeting and appropriations 
procedures. The Corporation and the trust fund are jointly essential to the 
insulation of Public Television from the dangers of political control. At 
the same time. Congress retains the power to terminate the arrangement 
at any time; its ultimate control over the expenditure of public funds is 
not impaired.

Carnegie Comm’n Report 69.
871 See id. at 68-74.
872 Although the excise tax contains an element of regressiveness, it has the advantage 

of putting the financial burden on those who will be using the services the tax sup
ports.

873 The Treasury Department has a general aversion to specially earmarked funds 
because they diminish opportunities for flexibility in fiscal planning. See Goldin, supra 
note 867. at 658. In this period of economic tension, government sentiment favors repeal 



1024 The Georgetown Law Journal [Vol. 60:867

funds cannot be diverted for other uses and flexibility in over-all fiscal 
planning is diminished.

Despite early fears advanced by some critics,874 there has been no 
government infringement of CPB or PBS’s freedom of speech,875 not
withstanding recent furor over FBI Director J. Edgar Hoover’s letter 
regarding the NET program of The Great American Dream Machine. 
That dispute involved a 12 minute segment of the show in which three 
men indicated they had been involved in campus violence with express 
FBI approval. Mr. Hoover sent a letter to PBS denouncing the allega
tions as “totally and absolutely false,” and indicated that the matter was 
being referred to the Justice Department for investigation.876 The very

of existing excise taxes; establishing a new excise tax is virtually unthinkable. The matter 
is more economic than political, since the present administration agrees that secure 
funding is critical; there is dispute, however, over the exact method. Interview with 
Walter E. Duka, Director of Public Information, CPB, in Washington, D.C., Oct. 26, 
1971.

874 If the role of popular art is to confirm and validate values and the role 
of high art is to disturb, challenge and transform values, there may be a 
place for each. For most of the time on commercial television and for 
much of the time on public television it would seem to be appropriate to 
confirm existing values. But some of the time it is valuable to challenge 
them and to help transform them. It is that process which disturbs the 
peace, and a disturbance of the peace is not welcome on commercial tele
vision. How welcome it will be on public television is an important ques
tion. I can hardly believe that Congress will willingly support an institution 
that, either in news and public affairs or in entertainment programs, seriously 
challenges generally accepted values. The problem may be too deep within 
our institutional arrangements.

Alexander, Public TV and the “Ought” of Public Policy, 1968 Wash. U.L.Q. 35, 70. 
see McLaughlin, Public Broadcasting, America, Apr. 26, 1969, at 510-11.

875 John P. Witherspoon, Director of Television Activities at CPB, has said that 
until Clay T. Whitehead made his Miami speech “CPB could honestly say that our 
relations with government had been free of political influence in the affairs of public 
broadcasting.” Washington Post, Nov. 10, 1971, § A, at 1, col. 1. Frank Pace, Jr, 
Chairman of the Board of the Corporation, has said:

As an American citizen, it is a pleasure to say that, to my knowledge, 
no member of the executive branch or the legislative branch has sought 
in any way or at any time to influence the course of our development. 
We have enjoyed independence, not because we have exercised our au
thority, but because the necessity for it has not risen. I think that this is 
an extremely affirmative factor in what we seek to do.

Hearings on S. 3558 Before the Communications Subcomm, of the Senate Comm, on 
Commerce, 91st Cong., 2d Sess. 14 (1970).

876 Hartford Gunn, Jr., president of PBS, which distributed the program, ordered 
the segment in question deleted because more documentation was needed. See 
Washington Post, Oct. 6, 1971, § D, at 1, col. 7. Before Gunn publicly announced 
his decision, however, he received the letter from Hoover. In response to Hoover’s 
letter and the suggestions that PBS had been intimidated and had responded by 
censoring the program, PBS decided to include the disputed segment; it rebroadcast 
the entire program, followed by an open discussion of the entire controversy. There
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existence of this controversy, it may be argued, was made possible by 
CPB’s insulation from government control, and from refusal by CPB, 
PBS, and local stations to be intimidated by government funding.877

are several ways in which this episode can be regarded. First, it is highly significant 
that the original decision to delete the segment was made independently by PBS, 
for editorial reasons. Second, the fact that PBS publicized receipt of the letter and 
then chose to air the segment nevertheless with a discussion following, indicates that 
it refused to be intimidated by Hoover’s threat. Third, it is probable that the fact 
that the program was on the public network had nothing to do with Hoover’s de
cision to write the letter; he would have done the same thing had a commercial station 
been involved.

877 The theme of freedom from governmental pressures has been dominant in 
virtually all discussions of permanent financing for the Corporation for 
Public Broadcasting. I have repeatedly emphasized that the presence of 
Federal money must not turn public broadcasting into a voice of the 
Government. For while public broadcasters must depend upon federal 
sources for funding, they must be assured that they will be free from 
any Federal control over programming.

117 Cong. Rec. Hll,146 (daily ed. Nov. 16, 1971) (remarks of Congressman Mac
Donald).

878 Interviews with Walter E. Duka and Edward Morris of PBS, and Michael 
Hardgrove, Director of Programming, WETA, in Washington, D.C., Oct. 13, 1971; 
see Millard, supra note 855, at 30-31.

879 See Address of John W. Macy, Jr., President of CPB, at the Nat’l Ass’n of 
Educational Broadcasters Convention, Nov. 9, 1970 (copy on file at Geo. L.J.).

880 See note 869 supra. See generally Remarks of Clay T. Whitehead, 47th Annual 
Convention, Nat’l Ass’n of Educational Broadcasters, Miami, Fla., Oct. 20, 1971 (copy 
on file at Geo. L.J.); Washington Post, Nov. 10, 1971, § A, at 1, col. 1.

881 “The issues are clear. Does the country need a fourth television network with
all the usual pressures for conformity placed on any network? Or does it need a
stronger regional diversity and perhaps greater mistakes?” O’Connor, Will a Fourth
Network Work?, N.Y. Times, July 11, 1971, § 2, at 17, col. 1.

882 It should be noted that PBS’s Board of Directors, the Service’s policy formulating 
body, is dominated by members of the local stations. To assist local station managers
in choosing the programs to be aired, PBS has a policy of transmitting programs in
advance so that stations can screen them.

888 Edward Morris of the PBS hypothesizes that the Corporation cannot maintain

At the present time, there is considerable dispute over the future role 
of the Corporation for Public Broadcasting, and especially of PBS. 
These institutions both desire an increase in their autonomy,878 pointing 
to their astonishing success to date.879 The Administration 880 and some 
critics881 believe the Corporation is too centralized, that PBS is too 
deeply involved in programming, that it resembles commercial stations, 
and that realignment of power in favor of local stations is necessary.882 
Even this display of executive displeasure is an ominous sign. It is there
fore critical, at this time, that permanent funding be established; al
though the record so far has been exemplary, it is doubtful that CPB 
will be able to maintain independence indefinitely, while subject to 
congressional appropriation pressures.883 * * * * 888
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In relation to first amendment issues, neither CPB nor PBS attempt 
to influence local stations.884 CPB disperses minimum grants to all local 
stations, with additional grants for programming based on need and 
merit, regardless of program content.885 It has been suggested, how
ever, that CPB is controversy shy.886 Interestingly enough, the first 
amendment might not apply to the Corporation even if it did interfere 
with freedom of speech, since that amendment affects only activities of 
government and its instrumentalities, and CPB is a private corpora
tion.887 Even if the first amendment were to apply, on grounds that a * 884 885 886 887 * 
its independence for more than five years without an independent source of funds. 
Interview with Edward Morris, in Washington, D.C., Oct. 26, 1971.

884 PBS, in its network capacity, distributes programs which originate in national 
production centers. Nevertheless, there is no element of pressure on local stations 
to accept particular programs, and, in fact, PBS makes it a practice to transmit 
programs, ahead of time to local stations so they can choose whether or not to 
broadcast them. The only point at which censorship can be said to take place is at 
the local station, making censorship a product of community mores rather than govern
ment involvement. It is an optional service that subscribers are free to use at will. As 
John Macy, President of CPB, explained: “We hope, when a national program is pro
duced, that the local station will run it, but in the final analysis they can elect not 
to. They can use the time for a program of their own that they feel is more responsive 
to the interests of their viewers or use other available material, without loss of revenue.” 
U.S. News & W’orld Report, Dec. 8, 1969, at 97.

885 Interview with Walter E. Duka, supra note 873.
886 The suggestion has been made that the centralized control exerted by CPB and 

PBS is “leading away from the controversial type of program that might bite the 
Congressional hand that feeds it.” O’Connor, supra note 881. CPB spokesmen insist 
that program support grants are made irrespective of content and that there is no 
attempt whatsoever to try to influence local stations. Interview with Walter E. Duka, 
supra note 873. “It is axiomatic that strings are attached to money, no matter who 
gives it away. CPB does not ‘tell’ people what to produce, but it consults with even
production center about program plans before awarding money. It has to ... . But 
having talked about programming, it has by definition placed itself in the business 
of setting priorities.” Millard, supra note 855, at 34.

887 47 U.S.C. § 396(b) (1970); see Jennes, Memorandum of Law: Various Legd 
Aspects of the Corporation for Public Television, in Carnegie Comm’n Report 130-34. 
Since neither the CPB nor the PBS have ever been involved in any litigation of this 
sort, the issue has not been judicially decided. Analogy can be drawn, however, to 
Pearl v. United States, in which the court held that, since the Civil Air Patrol per
formed a public welfare service rather than a government function, and since it 
was not under direct congressional control (it merely had to send the Congress a 
yearly report of its proceedings), it was not a government instrumentality or federal 
agency. 230 F.2d 243 (10th Cir. 1956). The court held that the Civil Air Patrol was not 
subject to the Federal Tort Claims Act. Id. at 245.

In United States v. Brown, the court said:
When a corporation is created for commercial as distinguished from gov
ernmental purposes, it is ordinarily implied in the absence of statutory 
provision to the contrary, that such corporation shall have all the re
quisites and responsibilities of corporate existence, even though the United 
States owns all the stock. Such a corporation is an entity separate from 
the United States.

41 F. Supp. 838, 840 (S.D. Fla. 1941). See also McIntire v. William Penn Broadcasting
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nongovernmental entity may be considered to be a government in
strumentality for some constitutional purposes, courts have not gen
erally found affirmative efforts by government to be an abridgement of 
free speech if designed to develop communications.888

Co_ 151 F.2d 597, 601 (Id Cir.), cert, denied, 327 U.S. 779 (1945). It is highly doubtful 
that CPB would be held subject to the fidst amendment if for no other reason than its 
very structure and purpose is to keep it separate from the Government, and there 
is no logical reason for this separation to break down on the point in question. Cf. 
B non v. Wilmington Parking Authority, 365 U.S. 715 (1961). But cf. Kerr v. Enoch 
Pratt Free Library, 149 F.2d 212 (4th Cir. 1945); Griffin v. State Bd. of Educ., 239 
F. Supp. 560 (E.D. Va. 1965).

Jennes, supra note 887, at 132. “In any event, to argue that the Corporation 
must support all programming or none would mean that the government itself could 
never hold out any grant, scholarship, subsidy, or other benefit to a private person 
on a selective basis. The government is not constitutionally compelled to support all 
enterprise—commercial and philosophical—or none at all.” Id. at 133.

' ■‘ The first noncommercial station, or “educational” station as it was called at the 
time, was KUHT in Houston, Texas. Corporation for Public Broadcasting, Annual 
Report: Developing a National Resource 10 (1970).

890 Carnegie Comm’n Report 22. A distinction exists between public and instruc- 
tional broadcasting. Public broadcasting provides educational, cultural, and discussion 
programs for the general community, transmitted on conventional frequencies which 
can be received in the home. Instructional television provides primarily in-school 
instruction. See S. Rep. No. 222, 90th Cong., 1st Sess. 11 (1967).

891 S. Rep. No. 67, 87th Cong., 1st Sess. 3 (1961); see Goldin, supra note 867, at 651. 
u'2The Ford Foundation has donated over $120 million to educational television

in recent years. This includes $6 million a year to National Educational Television 
(NET)—75 percent of NET’s annual budget—and $30 million in matching funds to 
community stations. Carnegie Comm’n Report 27. During fiscal 1965-1966, con
tributions to all community stations from individuals amounted to approximately $3 
million; from corporations $2 million. Id. at 29.

893 In contrast, advertising revenue for the three major commercial networks in 
1965 was $338 million for ABC, $492 million for CBS, and $430 million for NBC. 
Goldin, Commercial Television, in Carnegie Comm’n Report 229.

894 Pub. L. No. 87-447, 76 Stat. 64 (1962), as amended, 47 U.S.C. §§ 390-99 (1970).

Jn Unu'ise Solution: Federal Broadcasting Facilities. Non
commercial stations, which have been in existence since 1953,889 have 
been unable to compensate for failings of commercial television. Many 
noncommercial stations are licensed to school districts, state boards of 
education, or universities, and are purely instructional in nature.890 
Until 1967, when the Corporation for Public Broadcasting came into 
existence, there were only 41 noncommercial stations, and for lack of 
funds none were able to compete successfully with their commercial 
counterparts.891 Although local, state, and private sources, particularly 
the I ord Foundation, have been generous in their support,892 contribu
tions have been insufficient to meet financial needs.893

The federal government, through administration of the Educational 
Television Act 894 by the Department of Health, Education and Wel
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fare, began assisting public television stations in 1962. This Act was to 
expire at the end of five years,895 and was restricted to grants of match
ing funds for construction of facilities rather than development of pro
gramming.896 Although the Educational Television Act contributed to 
the growth of educational television,897 it did not go far enough in 
remedying shortcomings. Because most stations formed with federal 
money were instructional in nature,898 the Act offered neither realistic 
alternatives to commercial stations nor effectively balanced public in
terests. Since the Government’s role historically has been to supplement 
or replace private enterprise in service industries where the private sec
tor has been ill-equipped or unwilling to become involved,899 there is 
precedent for direct government involvement in television.

895 Id., as amended, 47 U.S.C. § 391 (1970).
898 Id., as amended, 47 U.S.C. § 390 (1970).
897 The Act authorized up to $32 million over the five-year period. Id., as amended, 

47 U.S.C. § 391 (1970).
898 Of 124 educational stations on the air at the close of 1966, 21 were licensed 

by school systems, 27 by state boards of education, and 35 by universities. Carnegie 
Comm’n Report 21-22.

899 See Jennes, supra note 887, at 118-121.
900 Dean Burch, Chairman of the Federal Communications Commission, has sug

gested that CPB could effectively stimulate competition among the commercial net
works. Hearings on S. 3558 Before the Subcomm. on Communications of the Senate 
Comm, on Commerce, 91st Cong., 2d Sess. 5-6 (1970). It is possible that a government 
owned station, if it made use of the Government’s almost unlimited economic, tech
nological, and political resources and its ready access to source materials, could have 
the detrimental effect of overwhelming private stations, which might be forced cither 
to curtail operations, to shut down, or to sell their collective souls to the Government. 
In such circumstances, questions of unfair competition and due process might be 
raised by broadcasters. More important, however, such a turn of events would be 
extremely unfortunate for the public, whose interest is broadened, not limited, resources.

The Corporation for Public Broadcasting is an intermediate approach. By funding a 
private corporation which in turn helps to fund local stations in a network free from 
advertising, the Government increases access to the media without risking the de
struction of privately owned stations in the process. Commercial stations do not feel 
threatened by the public stations, and, in fact, they donate substantial funds to assist 
the public stations’ growth. See Goldin, supra note 867. See also Statement of 
CBS President James Aubrey, quoted in S. Rep. No. 67, 87th Cong., 1st Sess. 6 (1961).

Government owned television stations, or single government pro
grams on commercial networks would not be subject to whims of ad
vertisers. Since there would be no premium in attracting the largest 
possible audience, programs could appeal to minorities. Not only would 
government stations be of potentially high or superior quality, their 
very existence might force commercial stations to raise programming 
standards.900 The result would arguably be a dramatic contribution to 
the public’s right to receive quality programming.

Government owned stations would, of course, be in an ideal position 
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to provide public information. The Government already has broad 
experience in the use of mass media for presidential messages, press con
ferences, military briefings, recruiting, and public service messages. As 
a source of information, a government owned station could benefit the 
public by factual accounts of domestic and foreign news and dissemi
nation of its official viewpoint.

The fundamental disadvantage of federal facilities, however, would 
stem from the fact that in the area of information, news presentation, 
and general entertainment, there is simply no vacuum which the Gov
ernment is required to fill. A large quantity of private news and enter
tainment programs are available. Although a government station would 
be in a position to obtain exclusive access to original accounts of na
tional affairs, considerations of fairness would oblige the Government to 
assist private stations in their news-gathering activities.901 Thus, a gov
ernment station, if it functioned properly, would not of itself have 
more information than commercial competitors.

- : Inherent in this suggestion are fundamental issues of fairness which would per
meate all aspects of the competition between the Government and commercial stations 
in their news-gathering activities. An indication of the type of problems which can 
be anticipated is found in testimony of General Bruce K. Holloway of the Strategic 
Air Command before a House Appropriations Subcommittee. After indicating his 
belief that the networks were biased in their news programming, he suggested that 
the answer might lie in a government-run national information program, which 
would feature weekly discussion of an issue of national significance. To give the 
program impact, he proposed declassifying government material specifically for use 
on the program. See N.Y. Times, July 13, 1971, at 33, col. 4.

902 See generally Archibald, Rules for the Game of Ghost, Colum. Journ. Rev. 
Winter 1967-1968, at 17-23.

90? The tradition of the government ghost seems to be breaking down. The Wash
ington Post recently announced that it will no longer print stories which were given 
out “not for attribution.” Bradlee, Washington Post's Policy: Fullest Possible Attribu
tion, Washington Post, Dec. 17, 1971, § A, at 3, col. 1.

904 See note 869 supra and accompanying text.

Just as there is no vacuum in the area of news reporting, there is no 
void in explaining the Government’s position on particular issues. The 
ubiquitous “government ghost,” the high level government bureaucrat 
who gives reporters stories that are “not for attribution” so the public 
will believe it is getting a reporter’s view, assures the Government that 
its position will be aired.902 There is little indication that government 
stations would provide better instructional programming. In the past, 
government attention to education has been oriented toward conven- 
tional education techniques, rather than instruction through the use of 
media.903 Since 1962, when federal funding of educational television 
began, the major problem has been lack of funds,904 and there is no 
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assurance that the Government would devote more money to education 
merely because it owned stations.

In addition to these disadvantages, a government station would suffer 
another failing. Federal facilities could make little, if any, contribution 
toward increasing public access to media.905 Access by individuals or 
community groups usually occurs on the local level, where their in
terests and potential power lie. A government network is a centralized 
network. It is a nationwide instrument that cannot afford access to local 
groups. Furthermore, to suggest that the Government fund stations in 
every locality, or even in many localities, is somewhat impractical, given 
the huge logistical and technological problems this would entail.

905 In fact it could have just the opposite effect. If the Government were to estab
lish its own station it might stop funding the CPB, which does make a significant 
contribution to the public’s access to the media.

906 See Newsweek, Nov. 24, 1969, at 88 92.
907 See generally McGaffin & Knoll, The White House Lies, Progressive, Sept. 1967, 

at 13-18.
908 Id. at 14.
909 In 1966, Washington columnist Jack Anderson commented that “[mlany govern

ment departments have issued announcements that tend to mold the facts as the 
Administration would like them to appear.” Anderson, We the People: Do We Have 
a Right to Know?, Parade, Jan. 30, 1966, at 5. For example, after the Apollo space
craft fire on May 7, 1967, NASA imposed a one hour news embargo on the story; 
an action which William Hines, Washington science editor of the Chicago Sun-Times, 
called “niggling harassment.” Hines, The News Under New Management?, Bull. 
Atomic Scientists, Mar. 1969, at 38. After the Condon Report on unidentified flving 
objects was leaked by the Air Force in January, 1969, Air Force authorities took 
a week to hand out copies and then placed an unenforceable embargo on news stories. 
See id.

910 22 U.S.C. § 1461 (1970).

A preview of government stewardship of a federal station may exist 
in abuses presently encountered in the Government’s use of media. Press 
conferences have been used to manage the flow of information 906 and, 
on occasion, to disseminate outright lies.907 Such government abuse of 
media has become increasingly conspicuous during the war in Vietnam. 
Historian Henry Steele Commager blames this abuse on the heavy role 
of the military, whose briefings are noticeably subject to news manage
ment.908 Executive agencies are equally guilty of attempting to manage 
news.909 These abuses would not be cured by federally owned stations.

Not only is there no need for a government station, there is also no 
precedent for a government owned facility. The only nonmilitary fed
eral station in existence is Voice of America, the broadcasting arm of 
the United States Information Agency. USIA is statutorily forbidden 
to disseminate information within this country.910 In addition, the 
British Broadcasting Corporation cannot be regarded as a model for 
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American stations. The BBC is more like the Corporation for Public 
Broadcasting than government-owned facilities, since it is funded by a 
license tax on radios and televisions, imposed on consumers at the time 
of sale.911 Advocates of a government-owned television station should 
also heed experiences of the French. France is a democracy with gov
ernment-owned broadcast media. In times of national crises—Suez, 
Algeria, and the 1968 Paris riots—these stations served as propaganda 
devices for the group in power.912 Clearly, this is not insulation from 
government interference prior to publication, as envisioned by the first 
amendment.

911 See Reference Division, Central Office of Information, London, Sound and 
Television Broadcasting in Britain 8-9 (1969).

912 “It is common knowledge to what extent the French television news programs 
have each day lined up the personality most pleasing to the government to be shown 
and interviewed.” Emerson, French Broadcasting Still Censored Despite Reform 
Pledge by DeGaulle Government, N.Y. Times, Sept. 13, 1968, at 11, col. 1; see 
Genet. Letter From Paris, New Yorker, June 1, 1968, at 104-06; Steinfels, Manning 
the Paris Barricades, 88 Commonweal 318 (1968).

913 See generally Blake, Red Lion Broadcasting Co. v. FCC: Fairness and the Em
peror's Nevo Clothes, 23 Fed. Com. B.J. 75 (1969).

914 See generally The Handling of Public Issues Under the Fairness Doctrine and 
the Public Interest Standards of the Communications Act, 30 F.C.C.2d 26, 27 (1971).

915 The validity of the scarcity rationale is assumed here. The argument that scarcity 
no longer exists as a sufficient reason for FCC regulation has been expressly rejected. 
Red Lion Broadcasting Co. v. United States, 395 U.S. 367, 396-400 (1969). The 
following section takes this legal fact as its starting point.

91® Therefore, the Commission has wisely chosen a course which tries to avoid even 
incidental interference with the broadcast media when it is performing a purely 
journalistic function such as news reporting. See, e.g., Federated Organizations on 
Arab-American Relations, 30 F.C.C.2d 892 (1971) (letter to complainant); Bernard T. 
Callan. 30 F.C.C.2d 758, 760 (1971) (letter to complainant); Complaint Concerning 
the CBS Program “The Selling of the Pentagon”, 30 F.C.C.2d 150, 152 (1971) (letter to 
Congressman Staggers).

AN ANALYSIS OF THE FAIRNESS DOCTRINE

The fairness doctrine, when properly employed, can be a viable tool 
for guiding communications policy. Examination of the doctrine will 
lead to a clearer understanding of its limits, as well as the realization 
that extension of the doctrine beyond its limits is unwise, and could 
lead to unnecessary confusion surrounding its proper use.913

It should be noted that the conclusions to follow are meant to apply 
only to the electronic media. Recent suggestions that the doctrine be 
used to regulate print media are not supported by this country’s strong 
first amendment traditions. The goal of mass communications—inform
ing the public914—can be realized only by requiring balanced program
ming in a medium which constitutes a scarce resource.915 Such a require
ment is not inherently applicable to nonbroadcast industries.916
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In the early days of broadcasting, the multitude of voices which 
clogged airways during attempts by the industry at self-regulation 
led to realization that something had to be done to secure orderly 
growth.917 Essentially, the regulatory function entailed supervising the 
allocation of broadcast frequencies by granting licenses to qualified 
applicants. However, access to public airways was not physically un
limited in its availability. Government, therefore, had to assume the 
further responsibility of choosing among qualified applicants, on the 
basis of which one would best serve the public interest.918

917 Message of President Coolidge to Congress, H.R. Doc. No. 483, 69th Cong., 2d 
Sess. (1926), reprinted in Documents of American Broadcasting 348 (Kahn ed. 
1968). The Federal Radio Commission (FRC) was created in 1927 to bring order out of 
the chaos. Radio Act of 1927, ch. 169, § 3, 44 Stat. 1162. The Federal Communications 
Commission was established in 1934. Communications Act of 1934, ch. 652, § 1. 48 
Stat. 1064, as- amended, 47 U.S.C. § 151 (1970).

918 See FCC v. Sanders Bros. Radio Station, 309 U.S. 470, 475 (1940).
919 In discussing the fairness doctrine we concern ourselves only with the tvpe of 

expression that has been vigorously protected by the first amendment in the past. See 
Anti-Defamation League v. FCC, 131 U.S. App. D.C. 146, 149, 403 F.2d 169, 172 
(1968). Speech that poses a threat to national security, or which threatens to disrupt 
the public peace, or involves something more than “pure” speech, is not considered 
to be within this category. See, e.g., United States v. O’Brien, 391 U.S. 367 (1968) 
(speech plus); Dennis v. United States, 341 U.S. 494 (1951) (threat to national 
security); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942) (disruptive of public 
peace).

920 See note 918 supra and accompanying text.

The fairness doctrine relates to this second aspect of government 
regulation. Under the auspices of the first amendment, it treats licensees 
as trustees of a limited resource, and requires them to provide socictv 
with all necessary information, truthfully and objectively. It should not 
be treated merely as the procedural device by which it has become 
familiar, a device which insures a right of reply to some group or idea 
when a broadcaster chooses to raise one side of a controversial issue. 
Rather, examination of fairness doctrine development may show a re
sponsibility on the licensee’s part not only to present important public 
issues fairly, but to seek them out and provide a forum for ideas that 
should be raised. What we are dealing with here is, therefore, a sub
stantive, governmentally imposed requirement of presentation, and fair
ness in such presentation, of ideas that were traditionallv a form of 
speech protected from government interference.919

Development: FCC Authority. How, or perhaps more ap
propriately, why has this power in government developed? As noted 
above, the FCC’s initial regulatory mandate was founded on the public 
interest.920 This mandate was first applied to blatant examples of preju-
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dice and selfishness by licensees.921 However, as the Federal Communi
cations Commission gained expertise and authority, it interpreted this 
mandate as an order to maintain not only orderly but effective use of 
the airwaves. It endeavored to regulate radio so that each licensee would 
be responsive to needs in the community he served. In so doing, the 
FCC assumed wide discretionary authority under the public interest 
standard, an authority it seemed determined to extend in order to 
achieve supervision over every aspect of licensee operation.922 When 
the Supreme Court upheld the Commission’s chain broadcasting regula
tions in National Broadcasting Co. v. United States,923 power to over
see all aspects of licensee operation was in fact conferred on the Com
mission.

921 Trinity Methodist Church v. FRC, 61 App. D.C. 311, 313-14, 62 F.2d 850, 852 
(1932), cert, denied, 288 U.S. 599 (1933) (religious attacks); KFKB Broadcasting 
Assn, Inc. v. FRC, 60 App. D.C. 79, 81, 47 F.2d 670, 672 (1931) (over-the-air 
quackery); May Seed & Nursery Co., 2 F.C.C. 559, 567-71 (1936) (fraudulent ad
vertising); Great Lakes Broadcasting Co., in 3 Federal Radio Comm’n, Annual 
Report 32, 34-35 (1929) (use of license essentially for private purposes).

922 The Commission took a dim view of any impropriety or off-color remarks on 
the air. See VVRBL Radio Station, Inc., 2 F.C.C. 687, 693 (1936) (advertising lottery 
not in the public interest); Knickerbocker Broadcasting Co., 2 F.C.C. 76 (1936) (absent 
past good record, license would not be renewed because of the carrying of an ad 
for a contraceptive device); Broadcasting, Oct. 15, 1938, at 22 (use of profane language— 
“heir, “for God’s sake”—in a radio adaptation of a Eugene O’Neill play); Broad
casting, Jan. 15, 1938, at 13 (the Mae West incident—informal investigation and 
reprimand for broadcast of material made “vulgar and indecent” by the inflections used 
by an actress).

319 U.S. 190 (1943).
924 See id. at 199. The Court found that the net effect of licensee-network affiliation 

was to encourage practices which tend to maintain broadcasting of diverse view
points at a level below that possible under a system of free competition. Id. at 218. 
The Commission has power to regulate the activities of networks only insofar as 
they effect the type of practices to be weighed in the issuance of licenses to local 
broadcasters. The chain broadcasting regulations “provide, in general, that no licenses 
shall be granted to stations or applicants having specified relationships with networks. 
Lach regulation is directed at a particular practice found by the Commission to be 
detrimental to the ‘public interest’ . . . .” Id. at 196.

92« Id. at 199.

Network affiliations set the stage for the National Broadcasting Co. 
case, bv destroying the balanced relationship that existed between inde
pendent radio stations and local communities. The obvious competitive 
advantages a network station had over independent operators in attract
ing advertising revenue allowed this station to stand somewhat apart 
from its community. The net effect was to encourage practices which 
tended to remove direct economic control over local broadcast stations 
from communities.924 In addition, power to select information for dis
semination shifted into the hands of a relative few.925 The Commis
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sion’s response was to promulgate rules directed to meet these dangers, 
rules not expressly authorized by the Communications Act. The Su
preme Court agreed with Commission actions and firmly put to rest 
any doubt as to the FCC mandate:

“Congress moved under the spur of a widespread fear that in the 
absence of government control the public interest might be sub
ordinated to monopolistic domination in the broadcast field.” In 
the context of the developing problems to which it was directed, 
the Act gave the Commission not niggardly but expansive pow
ers.926

926 Id. at 219; cj. United States v. Southwestern Cable Co., 392 U.S. 157 (1968) 
(jurisdiction over cable television).

927 Imposing antitrust standards is but one way the Commission may act:
While many of the network practices raise serious questions under the 
antitrust laws, our jurisdiction does not depend on a showing that they 
do in fact constitute a violation of the antitrust laws. It is not our func
tion to apply the antitrust laws as such.

319 U.S. at 223-24.
928 Id. at 216.
929 The Blue Network proceeding was the only direct consequence of the Supreme 

Court decision in National Broadcasting Co. The chain broadcasting rules provided, 
inter alia, that no license be issued to a station affiliated with an organization which 
maintains more than one network. RCA owned two networks—the National Broad
casting Co. and the Blue Network Co. It decided to divest itself of the Blue Network 
Co. Interview with Rosel H. Hyde, Washington, D.C., Nov. 18, 1971. See also 
Radio Corp, of America, 10 F.C.C. 212 (1943).

930 Mr. Rosel H. Hyde, former Chairman of the Federal Communications Com
mission, was present at the hearings as FCC General Counsel. The then Chairman, 
James L. Fly, was keenly interested in Mr. Noble’s position. He suggested that, 
perhaps, Mr. Noble might want to re-examine his policy and told him to think about 
it and consult his lawyers. A statement was soon forthcoming. Interview with 
Rosel H. Hyde, supra note 929.

931 That part of Mr. Noble’s statement cited by the Commission read:
I am prepared to say that my policy, stated in general terms, will be to

Remedies. New remedies which the Commission was given
approval to develop under National Broadcasting Co. were not limited 
to the antitrust regulations at issue in that case.927 If the situation so 
required, the Commission could actually regulate the “composition” of 
traffic using the airwaves.928 The first step toward an official fairness 
policy was taken pursuant to this authority. After hearings on the sale 
of RCA’s Blue Network to Edward J. Noble, the Commission struck 
down an important part of the new network’s proposed programming 
policy.929 This proposed policy included a provision that the network 
would not provide time, on a paid basis, for discussion of controversial 
issues. As a result of questions raised by Commission representatives,930 
Noble filed a formal written statement931 promising that he would
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forego such a blanket policy and would “refrain from adopting any 
restriction which [would] automatically rule out certain types of pro
grams 932 At the time, the existing regulatory scheme prohibited

refrain from adopting any restrictions which will automatically rule out 
certain types of programs on the basis of the identity or personality of the 
individual corporation, or organization sponsoring or offering them. I 
propose to meet each request for time with an open mind and consider 
such requests strictly on their individual merits and without arbitrary 
discriminations. More particularly I think that operation of a national 
network should follow a policy whereby all classes and groups shall 
have their requests, either for sponsored or sustaining time, seriously 
considered and network time determined in accordance with true demo
cratic principles and with the aim of presenting a well-rounded and 
balanced broadcast service in the best interests of the public and of the 
network.

Radio Corp, of America, 10 F.C.C. 212, 214 (1943).
-•-Id. at 214. The FCC opinion does not clearly relate the background leading up 

to the grant of the application for transfer. The statement acknowledged only a duty 
to present a well-rounded broadcast service. It gave the licensee considerable flexibility 
in determining whose requests for time were granted. The language, however, which 
did not explicitly impose a duty to address controversial issues, was a compromise 
that did not reflect the controversy and dismay caused by the decision:

Now . . . the FCC blasts forth with its decision approving the sale of 
the Blue Network Co. . . . this is censorship by innuendo and intimida
tion. It is a studied effort to destroy radio’s freedom; not broaden it. 
When we cut through the smoke-screen of high-sounding phrases it 
means simply that the effort to control radio is on; the press is next in 
line.

That’s why radio’s freedom must be restated and redeemed by Congress 
now. That’s why an emergency exists. It’s why the American Federation 
of Labor last week adopted a resolution condemning the FCC’s regulatory 
excesses; why the National Editorial Assn, last week endorsed the White- 
Wheeler Bill.

Both sides of Congress at long last are intensely interested. So are the 
political parties. Let’s brush aside the double-talk and the threat of re
prisal. Short-range legislation is needed now; a fully integrated new organic 
law can come later. Everybody is in favor of freedom to listen. Broad
casters must be free to act so the people can be free to hear.

Br lasting, Oct. 18, 1943, at 36. Compare id. with Broadcasting, Aug. 9, 1971, at 50.
933 Mayflower Broadcasting Co., 8 F.C.C. 333, 340 (1940). It is in this context that 

the attitude of Mr. Noble becomes clear. The ban forced broadcasters to adopt a 
blanket policy on which they could rely in the event their programming objectivity 
was ever questioned.

licensees from expressing their own opinions over the air.933 The Blue 
Network proceeding is significant because it recognized for the first 
time an affirmative obligation on the part of the licensee to broadcast 
controversial issues. Consequently, when broadcasters raised issues, all 
sides had to be discussed in order to avoid the editorializing ban. In 
this manner, the fundamental goal of fairness—balanced programming— 
was thought to be assured.
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Imposing affirmative obligations on networks was not enough, how
ever. A network may comply with its requirement under this fairness 
policy, yet local public needs may still not be met. For example, a 
television program discussing environmental problems may conclude 
that a local cement factory in Maryland presents serious dust hazards 
to the surrounding community. While this may cause great local con
cern, the issue is certainly not one of national importance. Nevertheless, 
by raising the ecology issue, regulatory objectives of Blue Network 
are met. An important public issue has been raised and presented ob
jectively. This is not to say, however, that the local Maryland licensee 
has been fair in his presentation. To avoid this eventuality, the Com
mission handed down its landmark opinion in United Broadcasting 
Co?u This opinion held that local stations were responsible for net
work programming, and it conditioned the grant of a license on willing
ness to forego the idea of broadcasting “under the extreme principle 
that no time may be sold for the discussion of controversial issues.”934 935 
If such an approach had not been taken on the local as well as the na
tional level, public interest would suffer. First, nothing would prevent 
licensees from avoiding basic fairness obligations by simply claiming no 
control over network broadcasting. Second, licensees would have had 
no obligation to raise controversial issues, because Blue Network ap
plied only to networks.936 937 As a result, licensees could have picked only 
those issues presented by networks they wished to let the people hear, 
with no concurrent responsibility to make available opposing view
points.

934 io F.C.C. 515 (1945).
935 id. at 518.
936 The Blue Network case left the door open for the industry to argue that in

dividual broadcasters were still free to reach their own decisions on acceptance of 
controversial issues. See note 931 supra and accompanying text. See also Broadcasting, 
Oct. 18, 1943, at 56.

937 13 F.C.C. 1246, 1252-53 (1949).
938 The Commission previously attempted to establish an overall programming policy. 

In 1946 it released a lengthy memorandum familiarly known as the “Blue Book” in 
which it outlined in considerable detail what it regarded as the basic requirements of 
“serving the public interest.” Much emphasis was given to the type of program 
service to be provided. The “Blue Book” generally registered the Commission’s dis
pleasure with the failure of network affiliates to carry “good” programs (forum dis
cussions, symphony broadcasts, etc.) and their overuse of “daytime serials” or “soap 

A second part of the Commission’s fairness policy was developed in 
1949 when in Editorialization by Broadcast Licensees™1 it lifted the 
ban on editorializing. By so doing it raised a problem the ban was de
signed to avoid—how to protect the public from abusive use of the 
airwaves under the guise of editorializing.938 The solution, of course, 
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was obvious. If the licensee raises a controversial issue, he now has a 
positive duty to air significant opposing viewpoints.939 Editorialization 
by Broadcast Licensees thus culminated government formulation of a 
fairness policy and marked the beginning of an official fairness doctrine.

operas.” See Federal Communications Comm’n, Public Service Responsibility of 
Broadcast Licensees, reprinted in Documents of American Broadcasting (Kahn ed. 
1968).

939 Editorialization by Broadcast Licensees, 13 F.C.C. 1246, 1255-56 (1949).
■ |0See notes 913-918 supra and accompanying text.
941 Editorialization by Broadcast Licensees, 13 F.C.C. 1246, 1249 (1949).
942 See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 375 (1969). The Court 

again recognized the Commission’s authority to create remedies to fit the circum
stances. Id. at 379. After its report in Editorialization by Broadcast Licensees, the 
Commission could no longer rely on a flat ban against a certain class of speech. It 
then had to do more than merely set out guidelines as in Blue Network and in 
the ‘Blue Book”. See notes 929-938 supra. It had to actively regulate fairness. There
fore, by affirming the Commission, the Court sanctioned active Commission involve
ment with program content.

943 k was not the intention of Editorialization by Broadcast Licensees to focus ex
clusively on the second aspect of the fairness doctrine. The Commission’s report must 
be read in the context of the cases forming its background. Only then can one 
understand what duties fairness imposes on the licensee and realize that guaranteeing 
a right of reply is merely part of a larger fairness policy:

It is against this background that we must approach the question of “edi
torialization.” ... It should ... be clearly indicated that the question of the 
relationship of broadcast editorialization ... to operation in the public 
interest, is not identical with the broader problem of assuring “fairness” in 
the presentation of news, comment or opinion, but is rather one specific 
facet of this larger problem.

B F.C.C. 1246, 1252 (1949). >dJ

Any system of mass media should operate under the assumption that 
truth can emerge only when all sides of an issue are raised.940 The 
FCC. in exercising its authority under the public interest standard, 
adopted this assumption as a keystone of its regulatory scheme. The 
outcome was a fairness policy which makes two basic demands on 
broadcasters: 1) that sufficient broadcast time be devoted to issues of 
public importance, and 2) that when an issue is raised, all sides be pre
sented.941 Significantly, the Supreme Court has accepted this approach 
as a legitimate means of meeting the public interest standard.942

Fairness Doctrine Meaning. Perhaps as a result of the impact
of Editorialization by Broadcast Licensees implementation of the fair
ness doctrine has focused on the second aspect of FCC policy—po
tentially abusive use of licensee editorials. The current regulatory 
scheme, therefore, only seeks to insure a right of reply for ideas con
trary to those raised by broadcasters.943 The fairness test is simply 
whether a licensee has exercised reasonable discretion in affording those 
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who disagree with him an opportunity to have their ideas aired.944 Al
though the Commission has promulgated regulations which guarantee 
specific individuals or groups a right of reply,945 for the most part 
licensee discretion is what actually determines who obtains access.946 
This approach has led to growing criticism that the fairness doctrine 
has stifled rather than stimulated public debate.947 As a consequence, its 
survival as a viable regulatory tool is threatened. Misuse of the doc
trine, resulting from failure to understand its requirements, may there
fore be the cause of present confusion.948

944 See 29 Fed. Reg. 10,415 (1964) (Applicability of the Fairness Doctrine in the 
Handling of Controversial Issues of Public Importance).

945 47 C.F.R. §§ 73.123, 73.300, 73.598, 73.679 (1971) (personal attacks; political edi
torials).

946 See Communication Workers of America, 22 P & F Radio Reg. 2d 688 (1971); 
Fairfax County Citizens Opposing Registration and Licensing, 30 F.C.C.2d 23 (1971) 
(letter to complainant).

947 The director of the White House Office of Telecommunications, Clay T. 
Whitehead, has recently suggested abolishing the fairness doctrine entirely and re
placing it with a statutory right of paid access. See Broadcasting, Oct. 11, 1971, at 14.

948 The industry’s neglect in seeking out the important issues of the day undermined 
the potential of the electronic media as an important means of keeping the public 
informed. Eventually, as people become more aware of the usefulness of the media 
to communicate, pressure should be brought to bear on broadcasters to cooperate 
through application of the right of reply. Banzhaf v. FCC, 132 U.S. App. D.C. 14, 
405 F.2d 1082 (1968). In Banzbaf, the Commission’s position was that cigarette adver
tising in general conveys the notion that smoking is part of the “good life.” Presenta
tion of such advertising raised an obligation to provide a significant amount of time 
for the opposing viewpoint. The broadcaster claimed that he did not raise the issue 
and therefore had no obligation to offer time for reply. Id. at 18, 405 F.2d at 1086. 
On the other hand, citizens groups have tried to extend the doctrine to impracticable 
extremes. One complaint based on the fairness doctrine has broadly charged that a 
licensee failed to protect the public from all false and misleading advertising. See 
Center for Law and Social Policy, 23 P & F Radio Reg. 2d 187 (1971).

949 See Committee of One Million Against the Admission of Communist China to
the United Nations, 23 P & F Radio Reg. 2d 148 (1971). Here the Commission used

As has been shown, fairness is a substantive concept, an affirmative 
vehicle. It is not amenable to a litmus-type test. Emphasis on reason
ableness and licensee discretion is not only misplaced, but tends to dele
gate to industry the relatively broad discretion the Commission may 
utilize in fashioning solutions to fit particular problems. The test is not 
one of reasonableness and good faith in attempting to achieve fairness 
in a single instance. If this were so, licensees could pick and choose 
among issues they wished to present with only a duty to treat those 
issues reasonably. All they need show at renewal time would be a good 
faith effort each time they decided to raise an issue. Viewed in this 
manner, the reasonableness test would not even require balanced pre
sentation.949 *
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Obviously, reasonableness means more than this. The standard of 
reasonableness was adopted as an attempt to balance the Commission’s 
role in enforcing fairness, on the one hand, against licensee’s constitu
tional and financial interests on the other. It provides a measure of the 
licensee’s overall good faith and honesty in raising and treating matters 
important to the local community.950 But fairness also means more 
than simply giving the licensee reasonable latitude in keeping abreast of 
community needs. In its landmark decision in Red Lion Broadcasting 
Co. v. FCC^51 the Supreme Court noted that scarcity is a “massive 
reality’’952 and that there is nothing in the first amendment which pre
vents the Government from requiring a licensee to conduct himself as 
trustee of a valuable public resource.953 A relationship of trust created 
by the granting of a license is established between broadcaster and 
community, and is enforceable by the fairness doctrine.954

a reasonableness test in upholding a licensee’s refusal to accept petitioner’s program 
discussing the pros and cons of Red China’s admission to the United Nations. The 
FCC grants licensees reasonable control over the presentation of views to insure that 
the public will be well informed. Id. at 151. This topic, admittedly an important 
one, received little coverage beyond local and network news. It should be noted 
that in this instance public television rushed in and attempted to fill the void left by 
commercial television. See Jaffe, The Big Issues, Washington Post, Oct. 27, 1971, 
$ B, at 1, col. 7.

-so Editoria'ization by Broadcast Licensees, 13 F.C.C. 1246, 1255-56 (1949).
Ml 395 US. 367 (1969).
«2 Id. at 388.
953 See generally Marks, Broadcasting and Censorship: First Amendment Theory 

After Red Lion, 38 Geo. Wash. L. Rev. 974 (1970). This commentator suggests that 
the real ba^is for regulating the broadcast media is not the fact that there is a physical 
limitation on the amount of broadcast space available, but rather that the demand 
for stations exceeds the supply. Id. at 979-80 n.37.

Cf. Editorialization by Broadcast Licensees, 13 F.C.C. 1246, 1247 (1949).

Given the accepted goal of a balanced program format it is clear 
that the Government may impose obligations on the licensee to insure 
diversity. Yet the licensee must be given leeway in determining just 
how these obligations will be met. The need to reconcile these two 
conflicting concepts is what the fairness doctrine is all about. What 
follows is an examination of two areas—that of product commercials 
and access to broadcast facilities—each dealing with one aspect of the 
Commission’s two part fairness policy and each illustrating the tension 
]usr outlined. These areas have proven to be particularly troublesome.

Determining a Right of Reply: Product Commercials. Product
commercials involve the second aspect of the Commission’s fairness 
policy, the right of reply for opposing viewpoints. Sophisticated use 
of commercial spots has become an effective means of conveying mes
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sages.955 If a message advocates one side of an important public issue, 
the fairness doctrine should apply. Thus, when Humble Oil’s “insti
tutional” advertisements extol virtues of the controversial Alaskan oil 
pipeline, the FCC may order stations carrying the ads to demonstrate 
objectivity in treating the issue.956 Similarly, when funds are sought 
by a local community chest which is the center of continuing com
munity controversy, opposition should be heard.957 Or when a de
partment store’s routine commercial copy presents one view of the 
drawn-out strike between the store and a local retail clerk’s union, the 
union should be given an opportunity to present its case.958 These ex
amples represent textbook applications of the fairness doctrine. Spon
sors, and therefore stations, are directly engaging in public debate. The 
issues raised are explicit and unquestionably controversial. The onlv 
judgment to be made, one which admittedly must be subjective, is 
whether all significant opinions have had the opportunity to be heard;959 960 
if this has not occurred, the station must move to present a balance.

955 Concern over the power of advertising and its abusive use is felt even within 
the industry. See Wall Street Journal, June 7, 1971, at 12, col. 1.

956 Wilderness Society and Friends of the Earth, 30 F.C.C.2d 643, 646 (1971).
957 United People, 32 F.C.C.2d 124, 127 (1971).
958 Retail Store Employees Union Local 880 v. FCC, 136 U.S. App. D.C. 27, 34, 436 F.2d 

248, 255 (1970). But cf. Chicago Joint Board Amalgamated Clothing Workers v. 
Chicago Tribune Co., 435 F.2d 470 (7th Cir. 1970), cert, denied, 402 U.S. 873 (1971) 
(no similar requirement for newspapers).

959 This does not mean an opportunity for equal time, which is contemplated only 
in the context of a political campaign when broadcast facilities are used by a qualified 
candidate. The equal time doctrine provides that, with certain exceptions involving 
specified news-type programs, if a licensee allows a legally qualified candidate for 
public office to use a broadcast station, he shall afford “equal opportunities” to all 
other candidates. See 47 U.S.C. § 315 (1970).

960 132 U.S. App. D.C. 14, 405 F.2d 1082 (1968), cert, denied, 396 US. 842 (1969).
961 Id. at 26-27, 405 F.2d at 1094-95.
962 See Carney, Free Speech: The Right to Be Heard, Broadcasting, Oct. 18, 1943, 

at 22. The author was operator of a three station network in Montana whose stations 
refused commentaries unless presented in a forum. In the wake of the controversy 
surrounding the sale of the Blue Network, he urged that radio’s freedom of speech 
included the duty to subject audiences to a diversity of viewpoints. He recognized 
that diversity came in part from “paid advertisements . . . presenting ‘capital’s editorial 
policy.’ ” Id.

Banzbaf v. FCC$6Q was the first case to apply the fairness doctrine 
right of reply to routine product commercials. That case centered on 
whether cigarette commercials raise a controversial issue with respect 
to the health hazards of smoking. Both the Commission and the appeals 
court found that they did.961 But the case is significant not because it 
applied the fairness doctrine to routine advertising, an obvious idea 
even at that time.962 Rather, its uniqueness lies in the remedy pro
vided. Instead of demanding balance of pro-smoking messages, Btmzhrf 
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is generally read as requiring that broadcasters provide anti-smoking 
groups access to convey their message in the form of spot com
mercials.963

*** See Friends of the Earth v. FCC, U.S. App. D.C. , , 449 F.2d 1164,
1168 (1971).

964 See George E. Cooley concerning King Broadcasting Co., 10 F.C.C.2d 970 (1967). 
Stations have a duty to exercise due care in the selection of program content.

Pacifica Foundation, 36 F.C.C. 147, 148-50 (1964); Palmetto Broadcasting Co., 33 
F.C.C. 265, 302 (1961); cf. Port Huron Broadcasting Co., 12 F.C.C. 1069 (1948).

966 See note 945 supra. The personal attack rule provides that, with certain exceptions, 
when an attack is made during the presentation of views on a controversial issue of 
public importance, and upon the honesty, character, integrity or like personal qualities 
of an identified person or group, the licensee must provide notice, a script or accurate 
vimmary of the attack, and afford reasonable opportunity to the person attacked to 
respond over the licensee’s facilities. See M C.F.R. § 73.123 (1971). The political 
editorial part of the rule is identical to section 315 of the Communications Act. See 
47 US.C. § 315 (1970). It provides that when a licensee endorses or opposes a 
legally qualified candidate in an editorial, he must offer a reasonable opportunity 
to the candidate for response. The rules relating to attacks on honesty, integrity, or 
like personal qualities have been very narrowly construed by the Commission. See 
R. Scott Lynch, 30 F.C.C.2d 928 (1971) (letter to complainant); Robert B. Choate, 
29 F.C.CJd 73 (1971) (letter to complainant); Adam Martinco, 28 F.C.C.2d 391 (1971) 
(letter to WCMP Broadcasting Co., respondant); Mrs. Frank Diesz, 27 F.C.C.2d 859 
(1971) (letter to complainant).

9€7 US. App. D.C. , 449 F.2d 1164 (1971).

Even if one accepts the idea that meaningful dialogue can be con
ducted for public benefit by an exchange of 60 second spots,964 such a 
holding appears to be a drastic departure from the well-entrenched 
theory that licensees have full control over broadcast facilities.965 
Nevertheless, it must be recognized that past public policy had already 
usurped this theory in favor of access for identified groups or indi
viduals under specified conditions.966 * Similarly, the circumstances of 
Brnzhaf and its progeny, Friends of the Earth v. FCC^1 set out guide
lines which can be used to decide whether there exists a special class 
of spot commercials which merit similar handling. The factors seem to 
include high-powered promotional campaigns for products, impliedly 
connected with the “good life,” which affect public health, or which 
are found to be dangerous in official findings of either local or national 
authorities. In fact, the records showed that government urged people 
to curtail their use of the product at issue. An additional factor would 
be that the public, although vaguely aware of dangers, generally did 
not appreciate the full meaning of the threat. It was these factors which 
led in both cases to findings that the commercials in question venti
lated a point of view which should involve a specialized application 
of the fairness doctrine. And it is these factors which can form the 
basis of a new access rule similar to the equal time provisions of the 
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Communications Act or the personal attack and political editorializing 
rules of the Commission. Such a rule embodies a public policy which 
recognizes that the licensee owes a fiduciary duty to keep the public 
informed. Yet the rule would be sufficiently restrictive to enable him 
to protect his own interests in maintaining control over his facilities 
and investment.

Of course, some product commercials cannot be neatly categorized. 
Commercials alleged to be false and deceptive 968 may involve overlap 
with other regulatory concepts. In those situations, first amendment 
considerations dictate that a fairness doctrine approach give way to 
alternate remedies. For example, with false and deceptive advertising, 
the fact that ads appear on television does not negate Federal Trade 
Commission jurisdiction.969 970 Other commercials, such as toy advertise
ments, may go to the question of public safety but cannot be so clearly 
found to insinuate the good life or ventilate a distinct point of view 
as did those involved in Banzhaf and Friends of the Earth. Still other 
commercials do not clearly raise any issue; or if they do the issue 
raised depends on the observer. In Green v. FCC,™ it was argued that 
military recruitment ads raise questions as to the validity of the draft 
and the attractiveness of military service. But the same court that two 
months later decided Friends of the Earth found that military ads raised 
questions relating only to the Vietnam War. The court accepted Com
mission findings that broadcasters had plainly treated all sides of the 
war issue. Consequently, the fairness doctrine did not apply.971 Stan
dardized formulas in matters such as those just illustrated cannot be 
achieved. That is why the Supreme Court and Congress have given 
the FCC great flexibility in developing remedies to fit local problems.972 * 
In deciding each case, the Commission must be satisfied that a balanced 
program on controversial issues has been presented, not merely that 
reasonable attempts at balancing have been made.

968 See Complaint by Alan F. Neckritz, 29 F.C.C.2d 807, 810-11 (1971) (Chevron 
case).

969 The FTC does not agree, however. In a petition to the FCC the FTC has 
recommended that “a substantial amount of time” be made available free for the 
purpose of “counter-advertising.” Washington Post, Jan. 7, 1972, § A, at 1, col. 6.

970 U.S. App. D.C. , 447 F.2d 323 (1971).
971 Id. at , 447 F.2d at 330.
972 See notes 701-736 supra and accompanying text. See also Red Lion Broadcasting

Co. v. FCC, 395 U.S. 367, 380 (1969).

Licensee Responsibility to Raise Issues: Access. Responsibility
of licensees to seek out and present controversial public issues, the first 
aspect of the Commission’s fairness policy, raises questions of access.
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These are serious first amendment issues bound up with the future of 
broadcasting as a privately controlled entity, and disposition of the 
constitutional issue may very well determine the extent of private con
trol. The licensee’s responsibility to broadcast controversial issues has 
been established and shown to be within the power of the Commission 
to enforce. The issue distills, therefore, to the question of who should 
decide what issues should be raised.973

It is self-evident that a system which contemplates personal access on demand is
impossible. There must always be some guidelines that determine who shall speak. 
It is the exchange of ideas which is the goal.

™ US. App. D.C. , , 450 F.2d 642, 646 (1971).
«76 Id. at t 450 F.2d at 647.
978Id. at , 450 F.2d at 656.
977 Id. ar , 450 F.2d at 659. “The fairness doctrine’s goal of full and fair coverage 

of issues on normal programming time does not eliminate the public’s interest in a 
further, comp'imcntary airing of controversial views during advertising time.” Id. at

, 450 F.2d at 658.
978 See note 965 rupra.
979 Cf. Regents of New Mexico v. Albuquerque Broadcasting Co., 158 F.2d 900, 

906 (10th Cir. 1947).
980 See US. App. D.C. at , 450 F.2d at 646.

In Business Executives1 Move for Vietnam Peace v. FCC™ the 
United States Court of Appeals for the District of Columbia Circuit 
held that there is a broad, but undefined, constitutional command that 
some, but not all, editorial advertising must be accepted. The licensee 
had rejected requests to sell time for anti-war commercials, relying 
solely on “its long established policy of refusing to sell spot announce
ment time to individuals or groups to set forth views on controversial 
issues.’'* 975 The court’s decision makes a distinction between advertising 
and nonadvertising time, and finds that retention by the licensee of total 
initiative and editorial control is inimical to the first amendment.976 
As soon as a forum in the form of advertising time has been opened up 
to all comers, the station, much like a common carrier, cannot arbi
trarily choose to ban a particular class of speakers.977

Distinction between advertising and nonadvertising time, which the 
court used to find a constitutional right for paid time on demand, is 
artificial. The court expressed no willingness to in any way change the 
station's obligation to exercise due care in selecting what is broadcast.978 
It was unwilling to abandon the long established policy that a licensee 
mav not delegate his responsibilities to third parties.979 Yet the court 
insisted that the Constitution demands that some ideas be given access,980 
leaving the execution of this demand to the FCC. Second, and more 
important, when the purpose of a statement is to communicate infor
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mation and disseminate opinion, the Supreme Court in another case, 
TVe'w York Times Co. v. Sullivan?31 has already found this advertising, 
non-advertising distinction meaningless.981 982

981 376 U.S. 254 (1964).
982 It is submitted that the BEM majority has misread the reason for Nev) York 

Times Co. v. Sullivan's emphasis on editorial advertising. There the plaintiff claimed that 
libelous material in the form of a paid advertisement enjoyed less protection than 
other materials appearing in a newspaper. The Court held that no such simple classifi
cation could be made. The fact that a newspaper was paid for publishing something 
did not eliminate the paper’s right to carry such material. Its first amendment protec
tions remained unchanged. A contrary holding would “shackle the First Amendment 
in its attempt to secure ‘the widest possible disseminations of information from di
verse and antagonistic sources.’ ” Id. at 266.

983 The BEM majority stated that it did not reach the question of whether the broad
cast medium is inherently a public forum. U.S. App. D.C. at , 450 F.2d at 
659. Yet, it cited as direct authority for its conclusions situations where courts have 
prevented those who controlled the “forum” from unconstitutionally discriminating 
among those who would use it. Id.; see Lee v. Board of Regents of State Coliches, 
441 F.2d 1257 (7th Cir. 1971); Zucker v. Panitz, 299 F. Supp. 102 (S.D.N.Y. In
Kissinger v. New York City Transit Authority, 274 F. Supp. 438 (S.D.N.Y. 1967); 
Wirta v. Alameda-Contra Costa Transit Dist., 68 Cal. 2d 51, 434 P.2d 982, 64 Cal. 
Rptr. 430 (1967); Hillside Community Church, Inc. v. City of Tacoma, 76 Wash. 2d 
63, 455 P.2d 350 (1969). Each of the cited cases involved the use of some publicly 
owned means of communication, such as subway billboard space or a state school 
newspaper, which in fact are public forums. These cases present illegal discriminations 
by government in dictating who shall be allowed to speak. They are not applicable to 
the BEM situation.

984 Cf. Speiser v. Randall, 357 U.S. 513 (1958). Conditions upon public benefits 
cannot be sustained if they operate, whatever their purpose, to inhibit or deter the 
exercise of first amendment freedoms.

If there is no distinction between paid and unpaid editorials, the 
rationale of BEM is unsound.983 But its result, as has been shown, is well 
within fairness principles already established—licensees simply may not 
have a blanket policy which bans controversial speech of any kind. 
However, this result is not a constitutional rule. Congress has chosen 
to allow a private system of communications, but this system which 
leaves complete control of broadcasting facilities to private organiza
tions does not impose an unconstitutional condition984 on the protected 
speech of the people as the BEM majority suggests. The Commission 
has flexible authority to impose affirmative obligations on these private 
licensees to act in the public interest.

Since preservation of a private system of broadcasting is a common 
goal, the fairness doctrine includes the mechanism to achieve the BEY 
result without reaching a constitutional issue. Extension of the fairness 
doctrine in the way contemplated by BEM seems an ill-considered ex
tension of government power to dictate program content, when on the 
other hand, the existing statutory bases can achieve the same result, 
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minimizing the government role. Furthermore, the Supreme Court has 
strengthened rather than eroded first amendment protections of the 
mass media,955 going so far as to uphold the right of the press to dis
close classified secrets if it believes such disclosure is in the public in
terest.956 Also militating against government involvement is recent 
recognition by the Supreme Court that the Constitution prohibits ex
cessive entanglement by means of government regulation in matters 
relating to the first amendment.985 * 987

985 Rosenbloom v. Metromedia, Inc., 403 U.S. 29 (1971); Red Lion Broadcasting Co. 
v. FCC, 395 U.S. 367 (1969); New York Times Co. v. Sullivan, 376 U.S. 254 (1964); 
cf. NAACP v. Button, 371 U.S. 415, 433 (1963). See generally Calven, The New 
York Tinies Case: A Note on “The Central Meaning of the First Amendment”, in 
1964 Sup. Ct. Rev. 191. >

"•New York Times Co. v. United States, 403 U.S. 713 (1971).
""Waltz v. Tax Comm’n 397 U.S. 671 (1970). In this case Chief Justice Burger 

noted that although the establishment clause permits some state accommodation to 
religion, at some point state action will be violative of the first amendment. An 
analogous argument can be made with respect to the requirement of section 326. 
See 47 U.S.C. § 326 (1970); cf. United States v. Paramount Pictures, Inc., 334 U.S. 
131 (1948). See also Lemon v. Kurtzman, 403 U.S. 602 (1971).

988 For the 1970-1971 season, the major opera companies projected a gross deficit 
(difference between the earned income and expenditures) of $9,420,230, the major 
orchestra companies, $40,035,050. National Endowment for the Arts, Economic 
Aspects of the Performing Arts 12-13, 20-21 (1971). The net deficit (earned income 
plus other income including donations and government grants minus expenditures) 
for major opera companies was projected at $1,710,464, for major orchestra com

The solution to the question of who should decide what issues should 
be raised lies in the public’s willingness to protect its interest in the 
public airwaves. An atmosphere of keen awareness by the public and 
the broadcast industry of their rights and liabilities will lead to better 
broadcast service. The fairness doctrine provides a mechanism for day- 
to-dav enforcement. The limits of the doctrine have been established:• * 
its function is to insure that licensees present balanced program service. 
Attempts to use the doctrine for anything other than to insure this 
balance will destroy it. The licensee need not avoid biased, or even 
distorted, presentations. But he must insure that these presentations are 
offset by opposing ones. In addition, he must seek out issues which are 
important to his community. This is a reasonable responsibility, the 
cornerstone of a viable regulatory system.

FEDERAL POLICY TOWARD FINE ARTS AS MEDIA

Government involvement in the arts has grown to a point that 
aristocratic forms of media, such as symphony and opera, owe at least 
a portion of their present existence to federal aid.988 In the future, most 
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arts media, including music, theatre, and motion pictures, may well de
pend to some degree on the Government.989 This set of circumstances 
directly raises the issue of whether the public has a right to receive 
artistic expression and cultural enrichment,990 a theory suggested in 
concrete terms by the creation of the National Endowment for the 
Arts,991 the John F. Kennedy Center for the Performing Arts,992 and 
Wolf Trap Farm Park.993 It may be helpful to conceptualize this right 
as analogous to the right of students at public universities to receive 
proper, multi-viewed education.994 Problems arise, however, when in 
programs establishing this right, the Government reserves power to 
decide which artistic expression the public shall receive. Such direct 
governmental control of expression conflicts with both artists’ constitu
tional right of expression 995 and the public’s first amendment right to 
receive ideas.996

panies, $2,942,620. Id. Without the aid of the National Endowment’s grants, both 
direct and those matching private contributions, many of these companies would be 
in far greater financial straits.

989 This likelihood has been recognized and deplored in congressional hearings. See 
Hearings on Bills to Establish National Foundations on the Arts and Humanities Before 
the Special Sub comm. on Arts and Humanities of the Senate Comm, on Labor and 
Public Welfare, 89th Cong., 1st Sess., pt. 2, at 204 (1965).

990 Cf. Stanley v. Georgia, 394 U.S. 557, 564, 566 (1969). See generally note 1038 
infra and accompanying text.

991 National Foundation on the Arts and Humanities Act of 1965, Pub. L. No. 
89-209, § 5, 79 Stat. 846, as amended, 20 U.S.C. § 954 (1970).

992 John F. Kennedy Center Act, Pub. L. No. 85-874, 72 Stat. 1698 (1958), as 
amended, Pub. L. No. 88-260, 78 Stat. 4 (1964).

993 Act of Oct. 15, 1966, Pub. L. No. 89-671, 80 Stat. 950, codified at 16 U.S.C. § 284 
(1970). Wolf Trap Farm Park is administered by the National Park Service in con
junction with the Wolf Trap Foundation, with the Secretary of the Interior having 
the power to make rules necessary for proper management. Id.

994 See notes 1053-1061 infra and accompanying text.
995 The issue of whether artistic expression actually does and should receive the 

same protection as verbal speech is discussed below. See notes 998-1015 infra and 
accompanying text.

996 See Stanley v. Georgia, 394 U.S. 557, 564 (1969); Lamont v. Postmaster General, 
381 U.S. 301, 308 (1965); Martin v. City of Struthers, 319 U.S. 141, 143 (1943); cf. 
Office of Communication of the United Church of Christ v. FCC, 123 U.S. App. 
D.C. 328, 359 F.2d 994 (1966). See also note 1038 infra and accompanying text.

997 See notes 1048-1113 infra and accompanying text.

In this conflict, the Government can assume the role of adamant 
political censor, employing administrative and financial restraints that 
leave neither artists nor the public with well defined legal remedies,997 
or it can assume a more traditional first amendment role of tolerant 
custodian, allowing, even encouraging, forums of expression antithetical 
to itself, using restraints only when significant government interests 
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are imminently threatened. This conflict is at the heart of most legal 
issues concerning government involvement in the arts.

Frm Amendment Protection and the Arts. Assuming, for pur
poses of developing various issues, an increasing government involve
ment in arts, if the first amendment protects art to a lesser extent than 
it protects speech, or if it protects some art media and not others, then 
traditional first amendment constraints may not act to persuade govern
ment into assuming the more desirable, tolerant role—as custodian, not 
censor. The potential for courts to interpret just such a distinction in 
degrees of protection is rather dramatically illustrated by the case of 
Close v. Lederle.™8 In Close, an artist’s paintings were on exhibit in 
a public university’s student union where young children occasionally 
passed. The exhibit, which depicted genitals in clinical detail, was re
moved after five days of a projected 21 day showing.999 The artist sued 
to have his exhibit reinstated and won.1000

»98 424 F.2d 988 (1st Cir.), cert, denied, 400 U.S. 903 (1970).
»" 424 F.2d at 989, 990-91.
1000 See Close v. Lederle, 303 F. Supp. 1109 (D. Mass. 1969).
1001 424 F.2d at 989-90.
1002 343 US. 495 (1952) (New York statute banning “sacrilegious film” held invalid).
1003 /J at 501, quoting Winters v. New York, 33 3 U.S. 507, 510 (1948); see id. at 502. 
1004424 F.2d at 990, quoting 343 US. at 501. The fact that children were exposed

to the exhibits, requiring considerations similar to those in Ginsberg v. New York, 
probably influenced the decision greatly. See Ginsberg v. New York, 390 U.S. 629 
(1968). The court, however, expressly refused to limit the decision to that basis. 424 
F2d at 990 n.2.

1005 424 F.2d at 990. The court interpreted this to mean that expression in media 

But on appeal, the United States Court of Appeals for the First Cir
cuit rejected the artist’s argument that “[a]rt is as fully protected by the 
Constitution as political or social speech.” 1001 In rejecting this conten
tion, the court based its opinion in part on Joseph Burstyn, Inc. v. 
Wilson,1™2 a case which would seem to support the artist’s argument. 
Burstyn concluded that movies were protected by the same first amend
ment guarantees applicable to speech, quoting Winters v. New York to 
show that “The line between informing and entertaining is too elusive 
for the protection of that basic right [a free press]. . . . What is one 
man’s amusement teaches another man’s doctrine.”1003

However, the appeals court in Close focused on other language in 
Burstyn, language which noted that the effect of motion pictures ranges 
“from direct espousal of political or social doctrine to the subtle shap
ing of thought which characterizes all artistic expression.” 1004 The 
Close court appeared to use that phrase to set up “degrees of speech,” 
of which the top level is doctrine and the lowest is symbolism.1005 The 
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paintings, it held, received minimal first amendment protection, noting 
that there was “no suggestion, unless in its cheap titles, that plaintiff’s 
art was seeking to express political or social thought.” 1006 The court 
apparently overlooked the fact that the movie given protection in 
Burstyn also offered no explicit suggestion that it sought to express 
political or social thought.1007

capable of “communication of ideas” is entitled to greater constitutional protection 
when it is espousing some doctrinal or at least “social” thought, than it is when 
indirectly “shaping” thought, especially if this indirect persuasion occurs by a process 
too subtle to be articulated. Id.

1006 /J. The court then balanced the painter’s minimal constitutional interest against 
the imposition of the objectionable exhibit upon “his unwilling audience.” Id. at 990-91.

1007 As Justice Frankfurter detailed in his dissenting opinion, The Miracle consisted 
of a montage of visual symbols, many of them depicting events contrary to Christian 
dogma. While the movie meant to express thought, it is clear that it pointedly at
tempted to express this thought on a subtle nonpolemical, imagistic level, taking 
pains not to directly espouse any systematic doctrine. See 343 U.S. at 520-24 (Frank
furter, J., dissenting).

1008 The Burstyn Court, after holding that motion pictures are within the constitu
tional protection, went on to say that the Constitution does not require “absolute 
freedom to exhibit every motion picture of every kind at all times and all places." Id. 
at 502. Because each medium presents “its own peculiar problems” different “methodis] 
of expression” are not subject to the same “precise rules,” although all are subject 
to the same “basic principles of freedom of speech and the press.” Id. at 502-03. 
This imprecise formulation may be viewed as an anticipation of the problems later 
arising in Ginsberg v. Neiv York and Ginzburg v. United States. See Ginsberg v. 
New York, 390 U.S. 629 (1968) (impressionable audience); Ginzburg v. United States, 
383 U.S. 463 (1966) (commercial exploitation); Monaghan, Obscenity, 1966: The 
Marriage of Obscenity Per Se and Obscenity Per Quod, 76 Yale L.J. 127, 146-48 (1966).

In Close, it appears that the formulation was expressed in terms of the court’s con
cern with the imposition of the exhibit on an unwilling audience. 424 F.2d at 990-91 ; see 
Ginsberg v. New York, 390 U.S. 629, 649 (1968) (Stewart, J., concurring); Redrup v. 
New York, 386 U.S. 767, 769 (1967); Kovacs v. Cooper, 336 U.S. 77, 86 (1949).

1009 424 F.2d at 990.
1010 Id.

One can but infer that the Close court interpreted the Supreme 
Court in Burstyn as leaving the door open for development of a media 
hierarchy, with media such as movies inherently obtaining first amend
ment protection, while others would be subjected to a social or political 
test.1008 In defense of the theory that it did indeed draw such an in
ference, it is interesting to note that the court rejected the artist’s con
tention that his case was similar to his appearing as guest speaker at a 
public university.1009 The court answered this argument by saying that 
such speech would involve “a medium and subject matter entitled to 
greater protection than plaintiff’s art.”1010 This rather detailed illustra
tion of one court’s erosion of first amendment protections is significant 
because other courts, though not going so far as the decision in Close, 
have made distinctions between first amendment protections afforded
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various media, such as print, theatre, and dance.1011 Such distinctions 
continue despite the strong statement of the Supreme Court in Stanley 
v. Georgia that “[t]he line between the transmission of ideas and enter
tainment is much too elusive for this Court to draw, if indeed it can 
be drawn at all.”1012 ;

ion See United States v. A Motion Picture Entitled “I am Curious Yellow,” 404 F.2d 
196, 203 (2d Cir. 1968) (“standards by which motion pictures are to be judged differ 
in some particulars from those to be applied to books”); PJB.I.C. v. Byrne, 313 F. Supp. 
75", 762 (D. Mass. 1970) (impact of various media upon audience influences issue 
of obscenity), vacated and remanded on other grounds, 401 U.S. 987 (1971). But see 
La Rue v. California, 326 F. Supp. 348 (C.D. Cal. 1971). In La Rue, which involved 
Lve, allegedly obscene, performances, the district court strictly applied the obscenity 
tests as enunciated in Roth and its progeny. 326 F. Supp. at 353. In rejecting prosecu
tion’s argument that the Roth tests are improper for live performances, the court 
cautioned:

One must be careful not to permit one’s analysis of a theatrical perform
ance to be clouded by his view of the same conduct in a nontheatrical 
context. . . . While both fall within the police power of the state, theatrical 
performances, as well as books, pictures and films, are within the protec
tion of the First Amendment unless they are obscene.

Id. at 353.
The prosecution argued that United States v. O'Brien should be dispositive in cases 

involving live performances. See 391 U.S. 367 (1968). In O'Brien, the burning of a 
selective service card was held not to be “symbolic speech” and hence not amenable 
to first amendment protection. The Court recognized that O’Brien’s act was com
municative, but said that “when ‘speech’ and ‘nonspeech’ elements are combined in 
the same course of conduct a sufficiently important government interest in regulating 
the nonspeech element can justify incidental limitations on First Amendment freedoms.” 
Id. at 376-77. Government regulation is justified if it supports an important interest 
unrelated to the suppression of free speech if “the incidental restriction” on free 
speech is “no greater than is essential to the furtherance of that interest.” Id.

The La Rue court brushed aside the prosecution’s argument, saying merely that 
government regulation was unjustified under the O'Brien test. 326 F. Supp. at 355. 
A more salutary course would have been to reject outright the use of O'Brien in 
assessing live performances and to admit that government has a sufficiently important 
interest in restricting a performance only when that performance is obscene or 
presents a clear and present danger. The danger in considering O'Brien is obvious. 
Winters, Bursty n and Stanley all state that the “speech” elements of entertainment 
cannot be separated from the other aspects of artistic expression. See 394 U.S. at 566; 
343 US. at 501; 333 U.S. at 510.

1012 394 US. at 566.
1018 See A Book Named “John Cleland’s Memoirs’s of a Woman of Pleasure” v. 

Attorney General, 383 U.S. 413, 419 (1966).
1014 See T. Emerson, The System of Freedom of Expression 489 (1970) (discussion 

and criticism of the “redeeming social value” test).

A source of confusion in this area may be the “redeeming social 
value” test,10'18 developed in obscenity cases, but perhaps a potential test 
for determining whether certain art will receive first amendment pro
tection. The confusion stems from the fact that this test is inimical to 
many of the concepts at the root of the first amendment.1014 The 
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measure of social value is a matter for individuals to decide, not govern
ment. If obscenity is expression utterly without redeeming social value, 
it must be harmful in some way—but how is rarely made clear.1015 1 his 
brings into first amendment law, with respect to media of artistic ex
pression, distinctions which may in reality be based on intellectual and 
class preferences.

1015 See 1 Z. Chafee, Government and Mass Communication 211 (1947); Elias, 
Sex Publications and Moral Corruption: The Supreme Court Dilemma, 9 Wm. & Mary 
L. Rev. 302, 305 (1967).

1016 S. Rep. No. 300, 89th Cong., 1st Sess. 8 (1965); Hearings on Bills to 
Establish National Foundations on the Arts and Humanities, supra note 989, at 204. 
Fearing that art dependency on federal funding would create a greater potential for 
government control, it was hoped that a program of matching funds would stimulate 
contributions from private sources. See id. The financial maelstrom encircling the 
arts is, nevertheless, deepening and federal funding is increasing. See generally 
National Endowment for the Arts, supra note 988; Hyman, Management and the 
Arts, 2 Performing Arts Rev. 133 (1971).

1017 20 U.S.C. § 951(1) (1970).
1018 See National Endowment for the Arts, National Council on the Arts, 1970 

Annual Report 59. The appropriations have grown from a low of $2,500,000 in 1966 
to the level of $8,465,000 in 1971.

1019 Interview with Lawrence Reger, General Counsel of the National Endowment 
for the Arts, in Washington, D.C., Oct. 27, 1971. The National Endowment hopes 
to receive large increases in appropriations in the coming years. Id.

1020 See note 1016 supra and accompanying text.
1021 See S. Rep. No. 300, 89th Cong., 1st Sess., 3-4 (1965); Joint Hearings on HE. 

15196 and S. 3238 Before the Select Subcomm. on Education of the House Corrrm. rm 
Education and Labor and the Special Subcomm, on Arts and Humanities of the 
Senate Comm, on Labor and Public Welfare, 91st Cong., 2d Sess. 136 (1970); Hearings 

Government Involvement: National Endowment for the Arts.
That political or intellectual preferences might influence the avail
ability of artistic expression may be less unfortunate in the area of 
obscenity than it would be in the selection of actors or performers. 
A notable event, which ultimately might foster such a process, was the 
federal government’s decision, in light of the financial crisis in the 
arts, to establish a National Endowment for the Arts.1016 It was a de
cision based on encouragement of the arts as “an appropriate matter of 
concern to the federal government.”1017 The amount of money ap
propriated for the Foundation has grown dramatically each year.1018 
Yet much more is needed,1019 and it is conceivable that performing arts, 
to the extent they are subsidized under this program may continue to 
require ever increasing government subsidization for healthy survival.1020

Plainly, the National Endowment for the Arts subsidy program has 
great potential for both benefit and harm, an ambivalence recognized 
by its legislative framers who feared both censorship1021 and artistic 
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mediocrity.1022 Consequently, a network of prophylactic administrative 
details was created in order to insure that grants would be given to 
applicants fairly, based on merit, not politics.1023 The principal safe
guard was the establishment of a National Council on the Arts, ap
pointed by the President,1024 its membership to include private art con
noisseurs, artists, and cultural leaders.1025 A Chairman designated by 
the President, with Senate approval,1026 sits at the head of the National 
Council on the Arts 1027 for four years.1028 The duties of the Council 
appear to narrow down to one function—making recommendations 
to the Chairman as to various applications for grants.1029 Although the 
Chairman cannot act on an application for a grant until he receives 
Council recommendation, he is not bound by its suggestion and, in the 
event of unreasonable delay, can act without it.1030 There are no ex
press statutory provisions for review of the Chairman’s determina
tions; his decision is final.1031

on Bi'ls to Establish National Foundations on the Arts and Humanities, supra note 
989, at 404.

1022 See H.R. Rep. No. 618, 89th Cong., 1st Sess. 21 (1965) (minority views). The 
dissenters on the committee warned that federal subsidy may result in a lowering 
rather than a raising of the nation’s cultural level. Id. They alleged that the bill was 
railroaded through the committee in amended form, and they further admonished 
that it might build an arts bureaucracy in which decisions are made by “committee 
vote.” thus contributing “to a spirit of compromise and convervatism in art.” Id. at 
19, 21.

1023 See 20 U.S.C. § 955(a), (b) (1970); Hearings on Bills to Establish National 
Foundations on the Arts and Humanities, supra note 989, at 204.

1W4 See 20 U.S.C. § 955(a), (b) (1970).
1025 See id. § 955 (b).
1026 Id, 5 954(b)(1).
1027 Id. § 955(b).
1028 id. § 954(b)(2).
1029 See id. S 955(f).
loso id.
1031 See id. SS 954(c), 955(f). But of. id. § 953(c).
1032 See id. 5 955.

The first amendment could be thought of as a shield, particularly 
sensitive to intrusion by any one person or authority having a special 
interest in abridging its protection or a special competence to limit 
it. Yet, in effect, the framework of the National Endowment program 
gives the Chairman a rather extensive authority over all federal subsidi- 
zation of artistic expression. He is responsible to no one, except a new 
President every four years.1032 Though concededly not a present prob
lem, the potential for censorship is made more likely by the fact that 
far more artistically qualified applications are received than can pos
sibly be accomodated, offering the Chairman an opportunity to choose 
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according to his own taste, or perhaps to make a grant conditional on 
the deletion of part of a planned performance.1033

1033 Interview with Lawrence Reger, supra note 1019.
1034 See Hearings on Bills to Establish National Foundations on the Arts and Hu

manities, supra note 989, at 204.
1035 See 20 U.S.C. § 954 (f) (1970). Despite the fact that the Internal Revenue Code 

of 1954 predated the National Foundation on the Arts and Humanities Act of 1965, 
the latter did increase the incentives of private donors to the extent that private donors 
were both aware of and enthusiastic about the fact that whatever gift they did make 
would be matched by the Government. See 20 U.S.C. § 960(b) (1970).

. 1036 See H.R. Rep. No. 936, 91st Cong., 2d Sess. 39-41 (1970) (minority views).
1037 Marshall McLuhan, Charles Reich, and Margaret Mead each have said that 

the emerging counterculture, especially as represented by an obsession with electronic 
rock music, will evolve into a new golden age of art and enlightenment. See 
M. McLuhan, Understanding Media: The Extensions of Man (Signet ed. 1965) 
(with the coming of the electronic media art becomes “indispensable perceptual train
ing” rather than a “privileged diet for the elite”); C. Reich, The Greening of 
America 18, 178-82, 205, 384 (1970) (the present apparatus of power has numbed 
consciousness and sensitivity, but due to new technology and rock music, the young 
generation has a new consciousness which will beneficially supplant the old); Mead, 
Woodstock in Retrospect, Redbook Magazine, Jan. 30, 1970, at 30 (Woodstock sym
bolizes the return to a tribal consciousness). If a new kind of culture will soon 
replace the kind present arts subsidies are intended to preserve, then it would seem 
that not only is money being wasted, but that the public is being both deceived and 
culturally propagandized.

Restricted Eligibility for National Endoumient Grants. Aware
of the implications of government involvement, legislative advocates 
of subsidy were justifiably wary of influencing the entire art and en
tertainment industry.1034 This wariness may account in part for the 
fact that eligibility for grants under the program has been limited to 
groups which qualify for tax deductions.1035

Although the probable motive underlying such a restriction is ad
mirable—to assist financially floundering groups and to limit govern
ment control—there are a number of problems with the result. To a 
large extent, public money is being used to subsidize groups which the 
public may not be willing or able to support at the box office. The 
appeal of symphonies, ballets, and arts of similar nature is apparentlv 
so limited that when they receive a majority of the available subsidies, 
charges of cultural snobbism are inevitably raised.1036 While philhar
monic concerts are subsidized heavily, such productions as rock festi
vals, often too popular for their own good, are not subsidized at all, 
despite the fact that they are almost invariably financial catastrophies.1037

The most obvious analysis, and the one offered least often since it 
contradicts the basic rationale of federal arts subsidization, is that the 
“best” art by its very nature may not appeal to anyone lacking educa
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tion to appreciate it. In other words, art may be a form of expression 
inherently unable to speak to the entire community. If it is true that 
art. in its high eloquence, speaks only to an intellectually exclusive 
group, rather than to a universal audience, then the potentially dis
criminatory grant-giving procedures of the National Endowment for 
the Arts may avoid any first amendment problems. This philosophy 
has, however, been emphatically rejected by Congress, which con
siders all the arts and humanities so near the center of our lives that we 
should have a right of exposure to each of them.1038 1039 Nevertheless, it is 
likely that eligibility limitations were written into the Act to insure 
that subsidies would go only to those forms of art that are considered 
to be of high quality, but which do not have sufficient general appeal 
to support themselves through private subsidy or ticket sales.1089 The 
result has been a system which works to the detriment, if not to the 
exclusion, of art forms that cannot be classified among the ‘‘fine arts.”

1038 The creation of the National Endowment, the Kennedy Center, and Wolf Trap 
Farm Park states this eloquently, though symbolically. At various points in the 
congressional committee hearings it was suggested that access to art is at the very 
core of happy life within a democracy. See Hearings on Bills to Establish National 
Foundations hi the Arts and Humanities, supra note 989, at 201; cf. Stanley v. 
Georgia, 394 US. 557, 564 (1969).

1039 According to Stephen Wechsler, who was instrumental in the drafting of the 
original bill, the Act was viewed as a godsend to the quest for excellence, and was meant 
to be supportive of those artists and artistic events that did not ordinarily appeal to 
the general public. Telephone conversation with Stephen Wechsler, Administrative 
Supervisor for Senator Pell, in Washington, D.C., Oct. 22, 1971.

1040 National Endowment for the Arts, Guidelines for Grants to Symphony 
Orchestras, Fiscal Year 1973 (June 1971) (copy on file at Geo. L.J.); National En
dowment for the Arts, Guidelines for Grant Program for Professional Theatre Com
panies, Fiscal Year 1972 (Feb. 1971) (copy on file at Gf.o. L.J.).

!04i See National Endowment for the Arts, Guidelines for Grants to Symphony 
Orchestras, supra note 1040, at 2-6; National Endowment for the Arts, Guidelines for 
Grant Program for Professional Theater Companies, supra note 1040, at 1-3.

1042 See generally National Endowment for the Arts, National Council on the 
Arts, The First Five Years: Fiscal 1966 Through Fiscal 1970 (1970); National En
dowment for the Arts, National Council on the Arts, 1970 Annual Report (1970).

1043 See notes 1040-1041 supra and accompanying text.

Perhaps in recognition of these inherent problems, the National 
Endowment has promulgated internal grant guidelines which to some 
degree are less restrictive than its founding legislation.1040 Most of 
these guidelines require the applicant to explain how his projected pro
gram will reach a wide audience and whom it will interest.1041 Many w J

grants have gone to such excellent organizations as the Studio Watts 
Workshop.1042 Yet these guidelines necessarily demand a description 
of the subject matter to be performed, the anticipated audience, and a 
determination as to whether grants have been received before.1043 Ulti
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mately the Chairman makes final judgment, and since there are no 
statutory criteria for his decision, the possibility exists that it may rest 
upon preference, whether class, intellectual, or political, rather than 
merit or need.1044

1044 See 20 U.S.C. 954(c), 955(f) (1970). But cf. 20 U.S.C. § 953(c) (1970).
1045 See notes 673-712 supra and accompanying text.
1046 See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 389, 394 (1969); Office 

of Communication of the United Church of Christ v. FCC, 123 U.S. App. D.C. 328, 
339-40, 359 F.2d 994, 1007 (1966).

1047 See Office of Communication of the United Church of Christ v. FCC, 123 
U.S. App. D.C. 328, 339-40, 359 F.2d 994, 1006 (1966).

1048 See notes 1026-1031 supra and accompanying text.
1049 See Near v. Minnesota ex rel. Olson, 283 U.S. 697, 704-06, 720 (1931).

Community Needs Under the National Endowment. W hen
considering the procedures for grant applications and renewals by arts 
groups and individual performers, one cannot help being struck bv the 
analogy that exists between these procedures and those surrounding 
FCC broadcast license applications and renewals.1045 The Supreme 
Court views the broadcaster as the conduit for public first amendment 
rights with the FCC acting as a sort of arbiter when a broadcaster be
trays his duties to those rights.1046 The National Endowment for the 
Arts has received public money to pay for the performing arts. The 
natural inference is that the public has a right to receive those arts and 
that those who receive endowment grants arc a conduit for the public's 
right. If this analogy is sound, then, as illustrated in Office of Com
munication of the United Church of Christ v. FCC, there arises an 
obligation to provide expression responsive to community needs.1"47 
If so, then perhaps subsidization policies of the National Endowment 
for the Arts should encourage programming for all segments of the 
community, providing special art for each significant minority. An 
opposing argument is that the Endowment was created and now oper
ates with just such a policy in mind, enabling performances which do 
appeal to a substantial, though elite, segment of the population, and 
which would otherwise be stifled by financial inability to compete with 
other art forms.

Censorship in Government Programs. Considerations of pos
sible censorship in the present arts subsidy program are an important 
issue. In the present scheme, National Endowment for the Arts grants 
can be only as fair as the office of its chairman.1048 Insofar as present 
grant application procedure entails administrative approval of projected 
performances, it constitutes a prior restraint.1049 In simple language, 
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prior restraint is the prevention of speech before it occurs;1050 it is a 
concept that has had a long and important history in first amendment 
expression.1051 It may be the single most important consideration in any 
governmental system of regulating expression in advance.1052

There is much recent law in an analogous area, regulation of guest 
speakers at public universities.1053 In the campus speaker regulation 
ca es, federal property and federal money are offered to various 
individuals wishing to express themselves. The courts have been 
very specific as to standards and procedures colleges must employ to 
regulate speakers: The general rule is that once a state institution opens 
its doors to visiting speakers, the right to speak cannot be denied be
cause of the unpopularity or unorthodoxy of the speaker’s views, even 
:f those views are deplored by the campus community in general.1054 
In almost every campus speaker regulation case, the procedure for per
mission to speak on campus which gave rise to litigation involved a 
process of request from an advisory student committee to the college 
chancellor, with the chancellor's decision being final 1055—a procedure 
strikingly similar to that governing National Endowment for the Arts

Vj0 See T. Emerson, supra note 1014, at 504, quoting 4 W. Blackstone, Com
mentaries *151-52.

1051 See T. Emerson, supra note 1014, at 504.
' 152See Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 503-04 (1952). The impor

tance of prior restraints has been highlighted recently in two areas (excluding New 
York- Times Co. v. United States)—movie censorship and campus speaker regulation. 
Cotrpjre Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676 (1968) and Tcitel Film 
Corp. v. Cusack, 390 U.S. 139 (1968) and Freedman v. Maryland, 380 U.S. 51 (1965) 
with Pickings v. Bruce, 430 F.2d 595 (8th Cir. 1970) and Molpus v. Fortune, 311 F. 
Supp. 240 (N.D. Miss.), aff’d, 432 F.2d 916 (5th Cir. 1970) and Stacy v. Williams, 
'06 F. Supp. 963 (N.D. Miss. 1969) and Smith v. University of Tennessee, 300 F. Supp.

(I I). I'enn. 1969) Brooks v. Auburn Univ., 296 F. Supp. 188 (M.D. Ala.), 
iTd, 412 1 .2d 1171 (5th Cir. 1969) and Dickson v. Sitterson, 280 F. Supp. 486 
M.D.N.C. 1968). See also Comment, Applying Freedman v. Maryland to Campus 

Speaker Bans, 119 U. Pa. L. Rev. 512, 513-15 (1971).
15 Set* Pickings v. Bruce, 430 F.2d 595 (8th Cir. 1970); Molpus v. Fortune, 311 F. 

Supp. 240 (N.D. Miss.), aff’d, 432 F.2d 916 (5th Cir. 1970); Stacy v. Williams, 306 
F. Supp. 963 (N.D. Miss. 1969); Smith v. University of Tennessee, 300 F. Supp.

(FI). I'enn. 1969); Brooks v. Auburn Univ., 296 F. Supp. 188 (M.D. Ala), aff’d, 
412 F.2d 1U1 (5th Cir. 1969); Dickson v. Sitterson, 280 1 . Supp. 486 (M.D.N.C. 1968).

10545ee Pickings v. Bruce, 430 F.2d 595 (8th Cir. 1970); Molpus v. Fortune, 311 
F. Supp. 240 (N.D. Miss.), aff’d, 432 F.2d 916 (5th Cir. 1970); Stacy v. Williams, 
306 F. Supp. 963 (N.D. Miss. 1969); Smith v. University of Tennessee, 300 F. Supp. 
777 I I). I cun. 1969); Brooks v. Auburn Univ.. 296 F. Supp. 188 (M.D. Ala.), aff’d, 
412 F.2d 1171 (5th Cir. 1969); Dickson v. Sitterson, 280 F. Supp. 486 (M.D.N.C. 
1968).

io55Molpus v. Fortune, 311 F. Supp. 240, 242-45 (N.D. Miss), aff’d, 432 F.2d 
916 (5th Cir. 1970); Smith v. University of Tennessee. 300 F. Supp. 777, 779 (E.D. 
Fenn. 1969); Brooks v. Auburn Univ., 296 F. Supp. 188 (M.D. Ala.), aff’d, 412 F.2d 
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grants.1006 In every campus speaker regulation case, this procedure 
was held violative of the first amendment.* 1056 1057

1171, 1172 (5th Cir. 1969); Snyder v. Board of Trustees of the Univ, of Illinois, 28/, 
F. Supp. 927, 930 (N.D. Ill. 1968).

1056 The National Endowment grant application procedure involves sending a request 
to the Endowment, where it is evaluated by the National Council on the Arts. See 
20 U.S.C. § 955(f) (1970). The Council reports to the Chairman whose power to 
disregard the Council’s report is absolute. See id. 954(c), 955(f).

1057 See Molpus v. Fortune, 311 F. Supp. 240 (N.D. Miss.), afi'd, 432 F.2d 916 
(5th Cir. 1970); Smith v. University of Tennessee, 300 F. Supp. 777 (E.D. Tenn. 1969). 
Brooks v. Auburn Univ., 296 F. Supp. 188 (M.D. Ala.), aff'd, 412 F.2d 1171 (Sth 
Cir. 1969); Snyder v. Board of Trustees of the Univ, of Illinois, 286 F. Supp. 927 
(N.D. III. 1968).

iO58See Brooks v. Auburn Univ., 412 F.2d 1171, 1172 (5th Cir. 1969); Stacy v 
Williams, 306 F. Supp. 963, 971-73 (N.D. Miss. 1969).

1059 385 F.2d 151 (3d Cir. 1965), cert, denied, 390 U.S. 920 (1968).
loco Id. at 152.
1061 Id. at 153.
1062 See Cahn & Cahn, The New Sovereign Immunity, 81 Harv. L. Rev. 929 (1968).
1063 391 U.S. 308 (1968).

There are, admittedly, serious dissimilarities in this comparison. The 
campus speaker cases hold that all speakers must be admitted unless, by 
some constitutionally permissible procedure, it is determined that the 
proposed speech would present clear and present danger of imminent 
harm or violence.1058 Although the clear and present danger standard 
would be the ideal test for awarding grants, the fact is that funds are 
severely limited and the primary standard for receiving a grant must be 
artistic quality.

A case centering on this issue is Avins v. Rutgers, The State Utiiv. 
of N.J. 1059 Avins claimed that his article, criticizing the logic of the 
Supreme Court in Brown v. Board- of Education, was rejected by the 
Rutgers Law Review because of its conservative thesis, not on grounds 
of merit.1060 Since Rutgers was a state university, Avins sued to en
force his first amendment rights. The court found his claim contrived 
and inappropriate for judicial intervention but, significantlv, noted that 
editorial judgment involves considerable discretion.1061

Potential Remedies for Censorship. The Avins case indicates
substantial legal obstacles facing an artist whose grant application is 
discriminatorily rejected by the National Endowment for the Arts. 
Difficulty may even be encountered in getting into court in the first 
place.1062 1063 The problem of obtaining judicial review when denied access 
to National Endowment funds is much different than being barred from 
simply performing at the Kennedy Center or at Wolf Trap. In the 
latter case, rules expressed in Amalgamated Food Employees Local >90 
v. Logan Valley Plaza, IneV™ and TEo/m v. Port of New York Au-
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thority 1)64 would clearly demand judicial review, and perhaps ultimate 
access to these public places, if the projected performance were in any 
reasonable wav appropriate for the facilities.1065 These cases recognize 
a right to use appropriate “public” facilities.1066 At the present time, 
there appears to be no corresponding right to receive money from fed
eral assistance programs.1067

In the past, absence of such a right might have disposed of the issue. 
Many government benefits have been withheld 1068 on the premise that 
recipients of government benefits have obtained a gift, and that receipt 

t gratuitous privilege can be conditioned on any terms, however arbi- 
rrarv or imposing.1069 Gradually the Supreme Court has moved away 
from this tvpe of doctrine,1070 to the point where the Court “now has 
rejected the concept that constitutional rights turn upon whether a 
governmental benefit is characterized as a ‘right’ or as a ‘privilege.’ ” 1071 
As a result, neither state welfare benefits nor state licenses can be con
ditioned on whether one has certain political or religious beliefs,1072 or 
perhaps on whether one has exercised first amendment protected rights.

In the case of welfare benefits or proprietor’s licenses there are often 
clear guidelines and qualifications for potential recipients. Under the 
most recent Supreme Court decisions, any reasonable qualifications arc 
determinative of the question of who is to obtain assistance;1073 anyone 
who merits aid is entitled to his portion, just as a campus guest speaker 
or a public orator is entitled to use an appropriate government 
facility.1074 The issue changes in the case of one wrongfully denied a 
National Endowment grant. There are no guidelines for describing a 
class of meritorious applicants, among which the available money can

1 64 392 F.2d 83 (2d Cir.), cert, denied, 393 U.S. 940 (1968).
''See Barron, A?t Emerging First Amendment Right of Access to the Media?, 

37 Geo. Wash. L. Rev. 487, 490-94 (1969).
1O«6 391 U.S. at 313-25; 392 F.2d at 88-89.
'""See Reich, Individual Rights and Social Welfare: The Emerging Legal Issues, 

'4 Yale L.J. 1245 (1965); Reich, The New Property, 73 Yale L.J. 733, 741, 744, 
747-49 (1964).

.(X'i Reich, The New Property, 73 Yale L.J. 733, 747 (1964).
,r)See Reich, Individual Rights and Social Welfare: The Emerging Legal Issues, 

74 Yale L.J. 1245 (1965); Reich, supra note 1068, at 747-49.
1070 See Graham v. Richardson, 403 U.S. 365 (1971); Bell v. Burson, 402 U.S. 535 

(19"! , Dandridge v. Williams, 397 U.S. 471 (1970); Goldberg v. Kelly, 397 U.S. 
254 (1970); Shapiro v. Thompson, 394 U.S. 618 (1969); Sherbert v. Verner, 374 U.S. 
398 (1963). But see Wyman v. James, 400 U.S. 309 (1971).

1071 Graham v. Richardson, 403 U.S. 365, 374 (1971).
1 ”72 Cf. United States v. Robel, 389 U.S. 258 (1967); Keyshian v. Board of Regents 

of the Univ, of the State of New York, 385 U.S. 589 (1967).
1073 See Dandridge v. Williams, 397 U.S. 471, 485 (1970).
1074 See notes 1053-1058 supra and accompanying text.
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be proportionately distributed.1075 As is indicated in Avins, the only 
standard for choosing who shall receive the means to disseminate his 
expression is an ad hoc, editorial, aesthetic, discretionary one.1076

1075 Although the National Endowment does promulgate application guidelines, the 
National Foundation on the Arts and Humanities Act of 1965 contains no provision 
to assure applicants that the Chairman would have to abide by these guidelines even 
if they were more definitive than at present. See 20 U.S.C. §§ 951-63 (1970).

1076 See 385 F.2d at 153.
1077 See Graham v. Richardson, 403 U.S. 365 (1971); Bell v. Burson, 402 U.S. 535 

(1971); Dandridge v. Williams, 397 U.S. 471 (1970); Goldberg v. Kelly, 397 U.S. 254 
(1970); Shapiro v. Thompson, 394 U.S. 618 (1969); Sherbert v. Verner, 374 US. 
398 (1963).

1078 See 20 U.S.C. 951-63 (1970).
1079 Interview with Lawrence Reger, supra note 1019.
1080 385 F.2d at 153.
1081 Schneider v. New Jersey, 308 U.S. 147, 163 (1939). This principle has often 

been articulated. Access to subway terminals, bus billboards, school newspapers, and 
even a privately owned shopping center has been granted. See Amalgamated Food 
Employees Union Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 318-20, 324-25 
(1968); Wolin v. Port of New York Authority, 392 F.2d 83, 90 (2d Cir.), cert, denied. 
393 U.S. 940 (1968).

1082 The Avins court apparently considered this rule, but indicated that since Avins 
did not show a “right to use the particular medium,” his freedom of expression was 
not abridged. 385 F.2d at 153. This conclusion seems to stem less from reliance on
the rights-privileges distinction than from recognition of the special problems of

Thus, as a result of Supreme Court decisions, potential recipients will 
be required to demonstrate two things merely to commence litigation 
after denial of a grant—first, that a grant was improperly denied; and 
second, that as a result, freedom of expression was abridged.1077 Neither 
of these showings is easily made. There do not appear, at present, to be 
administrative provisions in the Endowment which absolutely require a 
record of reasons for grant rejection, or, the right to a hearing if re
jection is questioned.1078 Without such provisions, it is extremely diffi
cult for applicants to prove that rejection was based on illegal dis
crimination, rather than on greater merit of other applicants.1079 In the 
end, even if an applicant who merits a grant is refused, he can still 
produce his art by private financing, leaving a question as to whether 
grant denial threatens to abridge first amendment rights.

The Avins court, in fact, indicated that Avins could have had his 
article published elsewhere at his own expense.1080 This is wholly con
trary, however, to the normal rule in first amendment cases that “one 
is not to have the exercise of his liberty of expression in appropriate 
places abridged on the plea that it may be exercised in some other 
place.” 1081 Perhaps one reason Avins disregards the normal rule is the 
exceptional nature of that case.1082 * Endowment resources, though lim- 
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itcd, are far greater and more diversified than those of a law review, and 
a federal official’s discretion, if abused, holds far greater potential for 
harm than whims of student editors.1083

limited access, discretion, and an educational environment presented in the case. See id.
See generally Barron, supra note 1065.

1084See Dandridge v. Williams, 397 U.S. 471 (1970). The Court held that propor- 
tionate though insufficient distribution of available funds to all those minimally eligible 
tor assistance would be satisfactory compliance with the statutory requirement that 
aid go to all those eligible. Although the situation surrounding National Endowment 
grants is analogous, the analogy should not be extended too far. In Dandridge there 
were specific, simple criteria under which all applicants qualified. The purpose of 
the proportionate distribution was to enable each family unit to subsist, however 
marginally, rather than to favor some over others. In the National Endowment 
situation, minimal grants insufficient to sustain artistic programs would result in art 
of a low quality-, which, of course, is not the purpose of the Endowment. Similarly, 
the criteria for Endowment grant eligibility7 (based on both merit and need) can 
never be as nondiscretionary or specific as those for welfare assistance which are 
based solely on need.

1085 5 US.C. §5 551-59, 701-06 (1970). As of yet there has been no judicial action 
of anv kind against the National Endowment for the Arts, nor has there been a 
formal complaint lodged concerning grant review. Interview with Lawrence Reger, 
supra note 1019.

The issue of sovereign immunity, which will very probably arise in any action against 
the Chairman, should present little difficulty. Under Larson v. Domestic Foreign 
Commerce Corp., suit against a government agent is not barred where the agent’s action 
is unconstitutional or goes beyond the powers conferred on him by statute. 337 U.S. 
6R2 (1949). A discriminatorily rejected applicant could allege both that the Chairman 
was acting unconstitutionally and that under section 4(c) of the National Foundation 
on the Arts and Humanities Act of 1965, discriminatory rejection is not permitted. 
See 20 U.S.C. § 953(c) (1970); notes 1099-1104 infra and accompanying text. See also 
Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299 (1952).

Although National Endowment funds are presently so limited that 
they cannot practically be given out to any artist qualifying on a spe
cific scale of need, they are not so limited that their dissemination must 
be unreasonable and unfair.1084 W henever access can be given to a 
reasonably substantial number of speakers, or prospective artists, the 
normal first amendment rule, protecting against denial of access to a 
particular forum for improper reasons, should control. As National 
Endowment funds increase, editorial discrimination must diminish, with 
the result that considerations concerning grants will increasingly re
semble those for determining permission to use public facilities. Un
fortunately. the bulk of the preceding analysis centered on court pro
tection of artistic expression. The task which now must be turned to 
is the artist's own direct first amendment remedy.

Retnedies Under the Administrative Procedure Act. To obtain
judicial review under the Administrative Procedure Act,1085 an artist 
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would have to show cither that agency action 1086 was not placed within 
agency discretion by law,1087 or that otherwise legitimate discretion had 
been abused.1088 In addition, he would have to obtain standing, the 
legal ground necessary to go before a court, under the Act by show
ing that he had personally suffered a “legal wrong.” 1089 A court may 
then “set aside agency action, findings, and conclusions” which it de
termines to be “arbitrary, capricious, an abuse of discretion, or other
wise not in accordance with law.”1090

1086 The National Endowment for the Arts qualifies as an “agency’’ under the 
Administrative Procedure Act. See 5 U.S.C. § 701(b)(1) (1970).

1087 See id. §§ 701(a), 702.
1088 See id. § 706.
1089 See id. § 702.
1090 See id. § 706(2) (a).
1091 See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971).
1092 The Administrative Procedure Act empowers a reviewing court to “hold un

lawful and set aside agency action, findings, and conclusions found to be . . . arbitran 
capricious, an abuse of discretion, or otherwise, not in accordance with the law [or 
contrary to constitutional right, power, privilege, or immunity. ...” 5 US.C 
§ 706(2) (A), (B) (1970).

1093 See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971); 
Amalgamated Meat Cutters & Butcher Workmen of North America v. Connally,
F. Supp. (D.D.C. 1971).

1094See 5 U.S.C. § 702 (1971). See also Joint Anti-Fascist Refugee Comm. v. 
McGrath, 341 U.S. 123, 140-41 (1951).

1095 See Cahn & Cahn, supra note 1062.
1096 See Gonzalez v. Freeman, 118 U.S. App. D.C. 180, 184, 334 F.2d 570, 574 (1964).

Agency discretion conferred by statute is normally beyond the scope 
of review.1091 Thus, if decisions on grant applications by the National 
Council on the Arts and the Chairman of the National Endowment are 
clearly discretionary by statute, the Administrative Procedure Act will 
not provide judicial review of National Endowment grants. There ap
pears to be a trend at the present time toward allowing judicial review 
for all allegedly unlawful agency determinations,1092 unless bv statute 
the particular action is expressly and unambiguously committeed to un
bridled agency discretion.1093

Even in the case of a person whose grant application is wrongfully 
denied, and where the subject matter jurisdiction of the court is un
questionable, however, it still must be established that such a denial 
confers standing under the Administrative Procedure Act.1094 A “legal 
wrong,” the requisite for standing under the Act, does not necessarily 
result from a possible financial loss,1095 and the term is generally con
strued more strictly when one is seeking to initiate a relationship with 
the Government than when such a relationship already exists.1096 How
ever, an allegedly unlawful denial of an ^Endowment would seem to be 
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a sufficient “legal wrong” to confer standing to seek review. As the 
United States Court of Appeals for the District of Columbia Circuit 
pointed out in Gonzales v. Freeman:

An allegation of facts which reveal an absence of legal authority 
or basic fairness . . . presents a justiciable controversy in our 
view. The injury to appellants alleged in their complaint gives 
them standing to challenge the . . . processes by which such in
jury was imposed.1097

16Id. The Gonzalez opinion was written by Circuit Judge Warren Burger, now 
Chief Justice of the United States Supreme Court.

1098 See Overseas Media Corp. v. McNamara, 128 US. App. D.C. 48, 57-58, 385 F2d 
308, 317-18 (1967) (conclusion based on Gonzalez rationale).

1099 If it is impossible to consider whether one can obtain a remedy for action 
denying him potential federal employment, licenses, or simi’ar benefits without using 
“rights-privileges” language, then courts may reach their results by using the “rights- 
privileges” reasoning under a different name. The Supreme Court, in Cafeteria Workers 
Union Local 473 v. McElroy, seemed to set the stage for such an approach when it 
stated that considerations of due process “must begin” with a determination of both 
the “governmental function” and the “private interest” involved. 367 U.S. 886, 895 
(1961). But see Bell v. Burson, 402 US. 535 (1971).

1100402 U.S. 535 (1971).
Id. at 542.

u°2/J. at 539.

The injury involved in Gonzales was a termination of permission to 
bid on government contracts. Despite obvious factual distinctions, the 
rationale underlying Gonzales would seem applicable in the Endow
ment grant situation.1098

Remedies on Due Process Grounds. Another means of attack
would be a suit on due process grounds, a suit requesting judicial hear
ing on grant rejection. Logically, an attempt to obtain review of grant 
denial on due process grounds should fail, for to be illegally deprived 
of property—the due process right involved—one must first have a right 
in it; and though the privileges-rights distinction is said to be dead, 
this mav be one area where it will rule from the grave.1099 1100

Nevertheless, there may be hopeful signs in the Supreme Court’s de
cision in Bell v. Burson^ which found that a suit on due process 
grounds was proper when Georgia arbitrarily revoked the licenses of 
uninsurable drivers involved in accidents.1101 Finding that “[o]nce 
licenses are issued . . . their continued possession may become essential 
in the pursuit of a livelihood,”1102 the Court held that “constitutional 
restraints limit state power to terminate an entitlement, whether the 
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entitlement is denominated a “right” or a “privilege.”1103 The same 
considerations might be demonstrated when an artist’s National Endow
ment grant is unconstitutionally revoked.1104 Additionally, if the Court 
meant by “entitlement” the right to receive a government benefit, its de
cision would apply to a deserving applicant for National Endowment 
funds, especially if the alleged improper denial should withhold money 
critical to continuation of his livelihood.

1103 Id.; see Goldberg v. Kelly, 397 U.S. 254, 262-64 (1970); cf. Shapiro v. Thompson, 
394 U.S. 618 (1969).

1104 Keyishian v. Board of Regents of the Univ, of Nezu York is analogous. See 
385 U.S. 589 (1967). Contracts of teachers were revoked because of Communist 
associations; the Supreme Court ordered the teachers reinstated. Id. An artist 
possessing a grant is in a similar position—his freedom of expression is vulnerable to 
restrictions, and his livelihood may depend upon continuance of the grant.

1105 3 92 U.S. 83 (1968).
1106 See Frothingham v. Mellon, 262 U.S. 447 (1923). It is unclear how much Flatt 

actually modified Frothingham. At the very least, since Frothinghani seemingly barred 
all conceivable taxpayer suits and Flast allowed one, that part of Frothingham which 
absolutely barred taxpayer suits challenging federal spending has been reconsidered.

1107 392 U.S. at 85-86; see U.S. Const, amend. I.
1108 392 U.S. at 102.
1109 Id.; see U.S. Const, art. I, § 8.
mo 391 U.S. at 102-103.

Taxpayer's Suits as a Remedy. If other methods fail, an artist
might attempt a taxpayer’s suit, alleging that the National Endowment 
program violates first amendment rights of taxpayers. Such an action 
might be brought utilizing the rationale of Flast v. Cohen.1105 There, 
in an opinion authored by Chief Justice Warren, the Court overturned 
at least part of an earlier doctrine which had denied taxpayers, injured 
business enterprises, and potential litigants the right to challenge federal 
spending.1106

In Flast, a taxpayer was allowed to challenge federal aid to parochial 
schools on grounds that it violated the establishment of religion clause 
in the first amendment.1107 To obtain standing, the taxpayer was re
quired to demonstrate a “logical nexus” between two elements, “status 
asserted” and the “claim sought to be adjudicated.”1108 As to the first 
element, as a taxpayer the plaintiff has status only to assert the unconsti
tutionality of the exercise of congressional power under the Consti
tution’s taxing and spending clauses.1109 With respect to the second 
requirement, his claim should seek to adjudicate the challenged enact
ment as exceeding specific constitutional limitations of taxing power.1110 
However, the Court’s opinion leaves considerable doubt as to whether 
any provision other than the establishment clause constitutes a specific 
limitation on the taxing and spending power for purposes of a tax
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payer's suit.1111 At the present time, therefore, a taxpayer suit alleging 
that the National Endowment program, especially limitations confin
ing grants to nonprofit groups, is unconstitutional1112 would probably 
fail. Not only would one have to prove personal first amendment 
abridgment in order to satisfy the requirement that he seek to adjudi
cate a proper claim, but he would also have the difficult task of showing 
that the first amendment’s guarantee of unabridged free speech is a 
specific limitation on the taxing and spending power of Congress, giv
ing him standing to assert his claim.1113

1111 See Karabus, The Flast Decision on Standing of Federal Taxpayers to Challenge 
Governmental Action: Mirage or Breach in the Dike?, 45 N.D.L. Rev. 353, 360-62 
(1969); 38 U. Cin. L. Rev. 201 (1969).

Justice Douglas, concurring in Canrmarano v. United Stater, suggested that the only 
con titutional course in regard to subsidies promoting free expression is a “hands-off 
policy,” which implies that such an organization as the National Endowment for 
the Arts would raise too many first amendment problems to be permissible. See 358 
US. 498, 513, 515 (1959) (Douglas, J., concurring).

But see Douglas, The Bill of Rights Is Not Enough, 38 N.Y.U.L. Rev. 207, 211, 
226-27 (1963).

Programming decisions for the Kennedy Center are made by the Board of 
Trustees, composed of 17 government officials. See John F. Kennedy Center Act, Pub. 
I.. No. 85-874, § 2(a), (b), 72 Stat. 1698 (1958), as amended, Pub. L. No. 88-260, 
"8 Stat. 4 (1964). In practice, the Advisory Committee on the Arts aids the Board 
somewhat. So far, the Kennedy Center has maintained a rather restrictive programming 
policy. Guidelines for applications to perform at the Center are contemplated but 
as yet unformulated. Recently, one organization wished to sponsor controversial 
singer Joan Baez, but its request to use the Kennedy Center w’as refused on the 
ground that the event was aimed at raising political funds. Interviews with William 
Becker, law firm of Ralph E. Becker, General Counsel for the Kennedy Center, in 
Washington, D.C., Oct. 15, 1971 and Oct. 22, 1971.

Wolf Trap Farm Park is administered by the Wolf Trap Foundation in conjunction 
with the National Park Service. The contract by which this cooperation is estab
lished requires the Foundation to submit its performance schedule in advance to the 
Secretary of the Interior. The Secretary may bar those performances which in his 
judgment are unduly offensive for presentation in a facility owned by the Govern
ment. Interview with William Becker, law firm of Ralph E. Becker, General Counsel 
for the Wolf Trap Foundation, in Washington, D.C., Oct. 15, 1971. See generally 
HR. Rep. No. 1821, 89th Cong., 2d Sess. (1966). This contract clause constructs 
a seemingly unconstitutional prior restraint. See notes 1049-1052 supra and accom
panying text.

Need for Reform and a Proposal. Present evaluation procedures
of the National Endowment for the Arts, no matter how diligent or 
fair the Chairman or his Council, may result in denial of grants for 
reasons violative of first amendment principles. Problems of this nature 
have already become troublesome at the Kennedy Center and Wolf 
Trap Farm.1114 And the artist, whose opportunity to express himself 
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is restricted by the slightest arbitrary condition imposed upon a grant, 
may have no sure legal remedy.1115

1115 The frequent result of winning a hearing or a re-evaluation is that the plaintiff 
is sent back to the appropriate agency for disposition in accordance with procedures 
to be promulgated by that agency. See SEC v. Chencry, 332 U.S. 194, 210 (1946) 
(Jackson, J., dissenting); L. Jaffe, Judicial Control of Administrative Action 589 
(1965). “In a number of famous cases the remand has achieved no more than a new 
rationalization for the same result.” Id.

1116 Cf. Avins v. Rutgers, The State Univ, of N.J., 385 F.2d 151 (3d Cir. 1967), 
cert, denied, 390 U.S. 920 (1968).

1117 But see note 1022 supra.
1118 This should be an adversary hearing at which the applicant has the right to

counsel. See 5 U.S.C. § 554 (1970).

Thus a paradox might emerge. The public will be paying taxes to 
protect its right to hear diversity of expression. Government, because 
it doles out tax money, will be able to restrict its grants. In effect, the 
Government will have recognized citizens’ rights to be culturally en
riched through diverse artistic expression, a right protected by the first 
amendment; and yet in subsidizing this right, it will have constitu
tionally vested itself with the means to limit artistic expression.

The public’s right to experience diversity of artistic expression needs 
protection, but judicial review is an ill-suited means for obtaining that 
result.1116 Basic administrative due process should be incorporated into 
the National Foundation on the Arts and Humanities Act of 1965. This 
might be done by diminishing the Chairman’s absolute power. The 
Council should submit its recommendations on all applications, as it 
does now. However, any contrary action taken by the Chairman should 
be subject to final veto by two-thirds vote of the Council.1117 1118 * A brief 
statement of reasons for rejection should be sent to all unsuccessful 
applicants. If dissatisfied, they should be allowed to appeal1113 to the 
Council. A memorandum stating the Council’s reasons for deciding 
against an appeal should accompany each denial, and this should be 
reviewable in federal court on a preliminary showing of abuse of dis
cretion. To deny art full first amendment protection, a denial inherent 
in the decisions of some courts and in statutory skeletons of the Na
tional Endowment for the Arts, is implicitly to deny the rhetoric of our 
democracy and to portend inadequacy in our legal guarantees.

FREE PRESS, FAIR TRIAL

On Thursday, November 11, 1971, Carmine Persico, reputed leader 
of the Joseph Columbo family, appeared before a New York jury in 
a trial for 37 acts of extortion. Needless to say, New York newspapers 
took great interest. Before trial, the New York Times and the Dji/y 
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New publicized Persico’s alleged connections with the underworld, 
his prior criminal record, and the fact that two other accused ac
complices had already pleaded guilty.1119 Not surprisingly, his attorney 
asked the judge to declare a mistrial on the basis of prejudicial pub
licity. To preserve impartiality, however, Judge George Postel acted in 
dramatic fashion. First, he vowed that if any jurors had been exposed 
to prejudicial publicity, he would declare a mistrial and begin anew, 
excluding the public from the trial.1120

1119 See N.Y. Times, Nov. 12, 1971, at 1, col. 2 (trial judge’s summary of the pre
trial publicity').

■ •20 After a poll of the jury panel, it was determined that none of the jurors had 
read the articles. Id.

1:21 Elucidating later, Justice Postel added that reporters violating this order would 
be jailed for contempt of court. In explaining his reasoning, the judge said:

No evidence that is not obtainable in this court should be brought to the 
attention of any of the jurors, because they then would be acting on 
evidence which is inadmissable or information which they could not 
have obtained during the course of this trial and which will impede and 
defeat the ends of justice, because both sides are entitled to a fair trial 
without bias or prejudice on either side.

Id.
1122 Under guidelines promulgated by the New York Fair Trial Free Press Con

ference, responsibility is placed upon the media to decide whether they will publish 
prejudicial publicity. See id.

1123 The terms press and media will be used interchangeably throughout this dis
cussion. Although there arc significant differences between the printed media and 
the broadcast media, largely because of the broadcast media’s need for a government 
franchise to operate, the effects upon the judicial system of both kinds of media 
are the same. As is shown by the recent conflict between Frank Stanton. President 
of CBS Television Network, and Congress over the CBS Documentary The Seiling 
of the Pentagon, a government licensed broadcast medium may be no less vigorous 
in its membership in the “Fourth Estate” than are the media which do not depend 
on the Government for their existence.

In a more unusual step, Judge Postel warned the press that if they 
reported anything other than what transpired in the courtroom, he 
would hold them in contempt.1121 On the day following Judge Postel’s 
announcement, accounts of this ruling, including information which 
had been forbidden, appeared in most area newspapers.1122 In order to 
punish the press, and to preserve impartiality, the judge decided to close 
proceedings to press and public. In so doing, he in effect announced 
that there are times when freedom of press is incompatible with fair 
judicial proceedings.

Events surrounding Persico’s trial demonstrate that the press in 
practice has not lived up to a theory of free press in a democratic 
society. The first amendment theoretically establishes the press as an 
essential protector of our freedom. It gives the press—and media in 
general1123—a position as the “Fourth Estate,’’ responsible for keeping 
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the public informed about social institutions, serving as a vital check 
on the three branches of government. This traditional theory assumes 
a medium unhampered by government regulation, at liberty to publish 
material with no prior permission.1124 Free press doctrine allows media 
to encourage an informed and intelligent citizenry, by bringing to light 
events touching daily lives.1125

1124 See 2 T. Cooley, Constitutional Limitations 886 (8th cd. 1927).
1125 Twentieth century courts have modified this doctrine. The media are now pro

tected against liability for their statements if they are not maliciously false. New York 
Times Co. v. Sullivan, 376 U.S. 254 (1964).

1126 A survey conducted by the Legal Advisory Committee on Fair Trial and Free 
Press of the American Bar Association found that 421 criminal convictions were 
appealed to state and federal appellate courts on the grounds of prejudicial pub'iciry 
between 1951 and 1969. ABA Legal Advisory Comm, on Fair Trial and Free Press, 
The Rights of Fair Trial and Free Press 7 (1969) [hereinafter cited as ABA Stan
dards!. Another recent study found that from January 1963, to March 1965, the issue 
of prejudicial publicity was raised in approximately 100 reported decisions. See 
Hearings an S. 290 Before the Subcarrrm. on Constitutional Rights and the Subccmnn. 
on Improvements in Judicial Machinery of the Senate Comm, on the Judiciary, 89th 
Cong., 1st Sess. 430 (1965). See generally ABA Advisory Comm, on Fair Trial and 
Free Press, Standards Relating to Fair Trial and Free Press 20 26 (tent, draft 1966).

1127 See ABA Standards 7.
1128 This figure assumes that the number of trials reversed on grounds of prejudice 

was spread evenly over the period of the ABA study.
1129 See Wade v. Hunter, 336 U.S. 684, 689 (1949).

As epitomized by the Persico case, however, the press has often used 
this first amendment power to excess. Under protection of the first 
amendment, media have become more than a check on our judicial 
institutions; they have become part of our judicial system, sometimes 
tipping the scales of justice by their presence. The last few decades 
have seen an increase in sensational trials in which media have chosen 
to give saturation coverage to out-of-court developments, as well as 
courtroom proceedings.1126 The media argument is that the number 
of people adversely affected by publicity is too small to make criminal 
news reporting harmful to judicial processes.

Admittedly, the group adversely affected is numerically small, and 
the percentage of cases appealed on grounds of prejudicial publicity 
shows that the scope of the publicity problem is narrow.1127 However, 
when an average of over 22 people each year complain that press inter
ference has deprived them of rights to fair trial,1128 the problem is 
serious. The right to a fair trial is the ultimate protector of our property 
and our liberty,1129 and all the information the press can disseminate 
will do little to protect us from loss of freedoms if there is no due 
process, no assurance of fair procedures, to stop that loss. Yet zealous, 
even inflammatory, treatment has occurred often in the past 10 years 
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behind the shield of first amendment media rights, necessitating re
versal of several notable convictions.1130 Those reversals are indicative 
of the basic conflict between the public’s right to be informed and an 
effective judicial system. In order to protect both, a balance must be 
restored and preserved through effective sanctions. Although penaliz
ing the press is fraught with constitutional pitfalls,1131 it is possible to 
adopt less stringent, yet effective, constitutional sanctions to ensure that 
media respect the rights of the criminally accused.

11:50 See, e g., Sheppard v. Maxwell, 384 U.S. 333 (1966) (extreme prejudicial pub
licity known by jury); Estes v. Texas, 381 U.S. 532 (1965) (television in courtroom 
creates probabi’ity of prejudice); Rideau v. Louisiana, 373 U.S. 723 (1963) (televising 
defendant’s confession held denial of due process); Irvin v. Dowd, 366 U.S. 717 (1961) 
(jury influenced by newspaper accounts); Marshall v. United States, 360 U.S. 310 
(1959) (newspaper account seen by jury).

1131 See Repon of the Comm, on the Operation of the Jury System on the “Free 
Press-Fair Trial” Issue, 45 F.R.D. 391, 402 & n.17 (1969), as amended, 51 F.R.D. 135 
(1971) (standards proposed by Federal Judicial Conference) [hereinafter cited as 
FJC Standards].

1132 A. Friendly & R. Goi.dfarr, Crime and Publicity 39 (1968).
1133 U.S. Const, amend. VI.
1134 A. Friendly & R. Goldfarb, supra note 1132, at 85.
1135 A good example of this practice is the “Crimes and Justice” section of the 

Washington Post.
ms An extreme example is the synopsis of newspaper stories in the Sheppard case. 

See Sheppard v. Maxwell, 346 F.2d 707, 716 (6th Cir. 1965).

Fundamental Rights. One possible theory of a free press could
be directed toward free flow of ideas, in information and in opinion. 
In order to most effectively enlighten society, the press is given rights 
to disseminate its product as widely as its resources permit, unrestricted 
bv government and unhampered by the need to obtain permission from 
anv source before disseminating information.1132 A fair trial, on the 
other hand, is a courtroom proceeding which is speedy, open, and tried 
before an impartial jury.1133 Saturation coverage of judicial proceed
ings mav affect these three elements of a fair trial. Its most important 
effect, however, is upon an accused’s right to be tried by a panel of 
impartial jurors.1134

In the age of mass media, meeting an impartial juror requirement 
has become difficult. Long before members of the jury panel have been 
chosen, media have been hard at work disseminating information about 
the crime and its participants.1135 Reported interviews with police, at
torneys, witnesses, or the accused himself may result in public familiarity 
with facts which may never be presented at trial, since they have little 
or no relevance.1136 The problem for the judicial process is that un
sworn, uncross-examined, and uncontradicted statements leave an in
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delible impression on minds of prospective jurors.1137 Furthermore, 
difficulty with prejudicial outside influence does not end with the 
selection of an impartial panel; for, once chosen, jurors continue to 
be exposed to newspapers or broadcast media reports.1138

1137 See Marshall v. United States, 360 U.S. 310, 312-13 (1959).
1138 Most judges caution jury members not to read newspaper articles concerning 

the trial. Unless the jurors are sequestered, however, they are exposed to newspapers 
and broadcasts of the news media.

1139 U.S. Const, amends. I, VI.
1140 Cf. Mares v. United States, 383 F.2d 805, 808 (10th Cir. 1967) (problem termed 

incapable of satisfactory solution).
1141 Even decisions of the Supreme Court have placed first amendment rights in a 

preferred position. See Kovacs v. Cooper, 336 U.S. 77, 95-96 (1949) (Frankfurter, Jn 
concurring); Thomas v. Collins, 323 U.S. 516, 530 (1945). But see United States v. 
Tijerina, 412 F.2d 661 (10th Cir. 1969) (“this preferred position has never been 
approved in a case where a balance must be had between free speech and fair trial').

1142 See Sheppard v. Maxwell, 384 U.S. 333, 350 (1966). Thus, the difficulties in 
finding jurors untainted by media reporting may become nearly insurmountable in 
extreme cases. For example, the Warren Commission, reporting on the assassination 
of President John F. Kennedy, stated in 1964 that “it would have been a most 
difficult task to select an unprejudiced jury, either in Dallas or elsewhere.” President’s 
Comm’n on the Assassination of President John F. Kennedy, Report 216 (N.Y. 
Times ed. 1964). See id. at 216-24.

1143 See Sheppard v. Maxwell, 384 U.S. 333, 350 (1966).
1144 “(W]e have consistently required that the press have a free hand, even though 

we sometimes deplored its sensationalism.” Sheppard v. Maxwell, 384 U.S. 333, 350 
(1966). As Thomas Jefferson once wrote: “I deplore . . . the putrid state into which 
our newspapers have passed, and the malignity, the vulgarity, and mendacious spirit 
of those who write them. ... It is however an evil for which there is no remedy, 
our liberty depends on the freedom of the press, and that cannot be limited without 
being lost.” Bridges v. California, 314 U.S. 252, 270 n.16 (1941), quoting Letters of 
Thomas Jefferson, in Padover, Democracy 150-51.

1145 Ingrained in this fear is the assumption that the power of the press to reveal

Clearly, there is a potential conflict between rights of the press to 
inform the public and the accused’s right to a trial insulated from pre
judicial publicity. Moreover, the fact that both rights are protected 
by the Constitution1139 has intensified this basic incompatibility.1140 
In the past, when judges have tried to reconcile these concepts thev 
have favored freedom of the press.1141 The Supreme Court itself has 
permitted saturation coverage by media, holding that it is proper under 
the first amendment to print what jurors should not know.1142

This attitude is perhaps reminiscent of a time when responsible press 
and effective judicial administration could coexist harmoniously.1143 Ju
dicial opinions of the 1950’s and 1960’s evidence a great reluctance 
to limit power of the press in even the slightest degree.1144 Such 
reticence stems from well-grounded fears that today’s introduction of 
minor restrictions will lay the groundwork for more severe limitations 
in the future.1145 This explains the paradox occurring in Sheppard v.
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4/arw//,1146 where the Supreme Court, while strongly condemning 
media treatment of Dr. Sam Sheppard’s trial, nevertheless reaffirmed its 
intention to give freedom of press the broadest possible scope.1147

hidden injustices is more protective of our liberty than is an impartial court system, 
free from outside influence. But see Estes v. Texas, 381 U.S. 532, 540 (1965).

U46 384 US. 333 (1966).
U47 Id. at 350; see Bridges v. California, 314 U.S. 252, 265 (1941).
1148 Pcnnekamp v. Florida, 328 U.S. 331, 347 (1946).
1149 See Bridges v. California, 314 U.S. 252, 270 (1941).
1150 See Lofton, Justice and the Press, Communication Inside and Outside the Court

room, 6 St. Louis L.J. 449 (1961).
1151 for a discussion of the alternatives, sec id.

A second reason for the Court’s resistance of press restrictions un- 
doubtedlv stems from the fact that the first amendment prohibition 
against abridging freedom of press is stated more explicitly than the 
sixth amendment fair trial guarantee. The first amendment emphatically 
states that “no law” shall abridge the freedom of the press, while the 
sixth amendment fails to define permissible limits of means for pro
tecting concepts such as “impartial,” “speedy,” and “public.” This 
structure mav leave the guarantee of a fair trial open to interpretation 
bv the courts. Particularly in cases where only a so-called “possibility 
of prejudice” from continuous media coverage exists, courts have held 
that the first amendment’s specific freedom of public comment should 
wei^h heavily against the mere “possible tendency” to influence a 
pending case.1148 Threatened harm must be serious and substantial be
fore courts will recognize an imbalance between first and sixth amend
ment rights.1149 This standard, however, is both unrealistic and harm
fid. for it is often impossible as a practical matter to demonstrate prior 
to actual dissemination of information that substantial likelihood of 
community prejudice will result. Thus, in effect, the current balancing 
test tips the scales of justice in an accused’s favor.1150

Existing Procedural Remedies. Because of an unwillingness to
impose restraints on the press, courts have attempted to preserve the 
right to a fair trial by making alterations in court proceedings, such 
as changing a trial’s location, continuing trial to a later date, declaring 
a mistrial, instructing juries to disregard prejudicial press reports not 
admissible as evidence, sequestering jurors, and giving habeas corpus 
relief or granting appellate review after conviction.1151 These changes, 
while sometimes useful, may be inadequate to protect the rights of an 
accused.

Change of venue, for example, may protect an accused whose trial 
engenders only local interest. Where the crime is infamous or the ac- w *
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cused well-known, publicity will often travel with the trial.1162 Indeed, 
even where there is nothing exceptional, it is possible that the press in 
the same county where a trial is relocated will be as persistent as were 
their fellow members of the press at the original site. Moreover, to force 
someone to defend himself at a distant site is to compel him to forego 
constitutional rights to a trial in the district where the crime is alleged 
to have been committed.1152 1153

1152 See generally LeWine, What Constitutes Prejudicial Publicity in Pending Cases? 
51 A.B.A.J. 942 (1965); Note, The Impartial Jury—Twentieth Century Di'evrma: Some 
Solutions to the Conflict Between Free Press and Fair Trial, 51 Cornell L.Q. 306 
(1966).

1153 U.S. Const, amend. VI.
1154 See Note, supra note 1152. But see United States v. Holovachka, 314 F.2d 345, 

352 (7th Cir. 1963) (defendant’s claim that sequestration had coercive effect upon 
the jury dismissed summarily).

1155 See Holmes v. United States, 284 F.2d 716 (4th Cir. 1960). See also note 1138 
supra and accompanying text.

1156 Krulewitch v. United States, 336 U.S. 440, 453 (1949) (Jackson, J., concurring).
1157 384 U.S. 333, 363 (1966).
1158 This conclusion that prejudice must be prevented from occurring signalled a

willingness by the Court to accept a new balance between the first and sixth amend
ment rights. It acknowledged that the defendant’s right to a fair trial should not

A continuance, also, may not be effective in stopping prejudicial 
publicity without encroaching upon constitutional rights. There is no 
guarantee that the press will lose interest during the hiatus. In addition, 
the death or disappearance of material witnesses may impair the case 
of both the defense and the prosecution, while the continuance itself is 
inimical to rights to a speedy trial. A third alternative proposed by the 
courts, sequestration, may likewise be ineffective, for it is too expensive 
for widespread use. Moreover, when a clear occasion for its use arises, 
the defense may fear that jurors will resent being secluded.1154

Finally, it has been suggested that every judge maintain continuing 
jury impartiality by giving cautionary instructions warning jurors not 
to read about the case, listen to comments about it, nor discuss it with 
others.1155 As Justice Jackson has said, however, “[t]he naive assump
tion that prejudicial effects can be overcome by instructions to the 
jury ... all practicing lawyers know to be unmitigated fiction.” 1156 1157 
These methods may all prove grossly inadequate to prevent jury ver
dicts tainted by prejudice. The only effective way to stop prejudice 
has been to reverse a tainted conviction. In the 1966 decision of Shep
pard v. Adax'well,1151 however, the Supreme Court acknowledged that 
reversal of a conviction because of prejudicial publicity is merely 
palliative. The real cure for denial of fair trial is the adoption of re
medial measures to prevent prejudice at its inception.1158 * *
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Preserving Balance. Given press freedom to disseminate infor
mation, the problem in fulfilling the sixth amendment guarantee of fair 
trial and in preventing jury prejudice is to determine the amount of 
trial publicity to which jurors may be exposed before they can no 
longer adjudicate dispassionately. The task is complicated by the fact 
that there is no generally accepted definition of prejudice.

At one time, the Supreme Court held that a juror could be exposed 
to any level of publicity so long as he could state that he was still 
able to overcome his first impressions or opinions and reach a verdict 
based only on evidence presented during trial.1159 In 1959, however, 
the Court changed its position and accorded trial judges great discre
tion in ruling on the issue of prejudice.1160 The justices concluded that 
there could be no broad rules concerning prejudice; each case must 
turn on its own facts.1161 As a result, courts have not attempted to de- 
fine prejudice, but have been content to indicate situations which they 
consider inherently prejudicial.1162

be aerified in rhe slightest degree to the interests of the media and impliedly rccog- 
nized that the fair trial guaranty is as important a guardian of our liberties as is a 
fret press. See id. at 363.

DWSee Irvin v. Dowd, 366 U.S. 717 (1961).
’‘•’■' Marshall v. United States, 360 U.S. 310 (1959) (guilty verdict of jurors who 

had Ixcn exposed to two prejudicial newspaper articles overturned).
nei Id. at 312.
1162 A 1961 case. Irvin v. Doved, did develop a test for the determination of prejudice. 

The Irvin Court, although reaffirming the old rule that a juror was suitably impartial 
if he stated that he could set aside any impressions of the case derived from the 
media, also al owed the courts to inquire whether the use of jurors who had in fact 
been xpo cd to prejudicial publicity would deprive the defendant of due process. See 
366 US. 717, 723 (1961).

! i<3 The Court worried that such a confession would leave an indelible impression 
of guilt on the minds of jurors. See Estes v. Texas, 381 U.S. 532 (1965); Rideau v. 
Louisiana, 373 U.S. 723 (1963).

373 US. 723 (1963).
u^ld. at 726. This publicity thus meets the Irvin test. See note 1162 supra and 

accompanying text.
1166 381 US. 532 (1965). The Court found that the presence of cameras caused 

jury di traction, divided the judge’s time between the trial and the press, and impaired 
the qua'ity of testimony because of witnesses who are either nervous or hopeless “hams.” 
Id. ar 536.

1167 The problem of prejudice directly stemming from the presence of the media 
had been alleviated by canon 35 of the ABA Code of Professional Responsibility and

One such situation is where an accused is televised in the act of con
fessing to a crime.1163 Rideau v. Louisiana11** held that such publicity 
was inherently improper under the due process clause of the fourteenth 
amendment.1165 More recently, the Supreme Court in Estes v. 
Texas '-66 held that television cameras and newspaper photographers 
in the courtroom were prejudicial.1167 The Court made it clear that 
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where a state of chaos existed in the courtroom, the conviction would 
be invalidated even without showing actual prejudice had resulted. 
Finally, in Sheppard v. Maxwell,* 1168 the Court held that prejudicial 
publicity which saturated the community deprived the defendant of a 
fair trial. Again, no showing of prejudice was necessary. Justice Clark, 
writing for the majority, warned that it was the trial judge’s duty to 
protect against widespread publicity.1169 He suggested that courts take 
steps to protect their processes from outside interferences bv promul
gating court rules to regulate the out-of-court conduct of all partici
pants.1170 Noticeably, the suggestions completely bypassed anv control 
over activity of the press.

rule 53 of the Federal Rules of Criminal Procedure. See 19 F.R.D. 16, 22 (1957) 
(canon 35, which forbids photographs in the courtroom, had been adopted in 21 
states at the time of the Estes trial); Comment, Fair Trial v. Free Press in Criminal 
Trials, 47 Calif. L. Rev. 366 (1959).

1168 384 U.S. 333 (1966).
1169 Id. at 358.
1170 id. at 361. A year earlier, Justice Clark had called fair trial “the most fundamental 

of all freedoms,” stating that “[w]e have always held that the atmosphere essential 
to the preservation of a fair trial . . . must be maintained at all costs.” Estes v. Texas, 
381 U.S. 532, 540 (1965). He explained that the Court’s approach to preserving a 
fair trial had been through rules, contempt proceedings, and reversals of convictions 
obtained under unfair conditions. Whereas primary reliance had been placed on 
reversals before 1966, the Sheppard opinion changed the focus to court rules. See 
384 U.S. at 333; cf. United States v. Tijerina, 412 F.2d 661 (10th Cir. 1969).

U71 See ABA Standards.
U72 FJC Standards.
1173 See ABA Standards § 1.1; FJC Standards, pt. A.
1174 Included in the list of prohibited extra judicial communications are statements 

concerning the prior criminal record or reputation of the accused; the existence or 
contents of any confession, statement or admission; the performance of tests on the 
accused or his refusal to submit to such examination; the identity or testimony of 
prospective witnesses; the possibility of a plea of guilty to the offense charged or a 
lesser included offense; and any opinion as to the merits of the case or as to the 
guilt or innocence of the accused. ABA Standards § 1.1; FJC Standards, pt. A.

1175 Neither the ABA nor the Federal Judicial Conference attempted to give a 

Use of Standards. The steps recommended by the Sheppard
Court were implemented in guidelines adopted by the American Bar 
Association in February 1968,1171 and by the Judicial Conference of 
the United States in 1969.1172 Both the ABA standards and the FJC 
standards were aimed primarily at lawyers.1173 They were created to 
distinguish specific types of information, for example, information 
which should be announced immediately to the press, as opposed to 
other dispatches which should not be published during pre-trial1174 
since they might not be admissible at trial and yet might affect the out
come.1175 The standards encourage the prompt release of basic facts, 
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such as the nature of crime and the method of commission. They also 
encourage law enforcement agencies to withhold prejudicial material 
during pre-trial stages.1176

specific quantitative measure of prejudice to the information whose dissemination they 
restricted; the fact that these groups promulgated their rules without such a measure 

rs that they considered even a small chance of prejudicial influence intolerable. 
Nevertheless, a realistic standard for measuring the prejudicial effects of press reports 
ar. J for limiting their dissemination is not out of the question. The standard, however, 
cannot be developed on a case-by-case basis, by examining jurors after their verdict 
has been rendered, and reversing where prejudice is found. Such an after-the-fact 
determination would suffice only where society was willing to allow the right to a fair 
and peedv trial to be sacrified. As the Sheppard Court recognized, reversals are but 
a weak cure. See 384 U.S. at 333. To accept such an ineffective remedy is to weaken 
the protection of the fair trial guarantee. For a system to be effective, it must 
ensure that jurors are not exposed to prejudicial material.

Material published by the media is prejudicial when it influences the opinion of a 
juror or prospective juror on the merits of the case. The degree of influence caused 
bv different news reports will vary according to the content of the information re
vealed. its probative value, the tone of the report, the stage of the judicial proceedings 
at which the information is disseminated, and the size of the audience reached. See 
LeWine, rupra note 1152, at 942-46. Furthermore, reports which might not be 
prejudicial when viewed singly may have a cumulatively prejudicial effect. Judges 
themselves arc not qualified to measure the actual cumulative impact of all these 
factors on prospective jurors. Such studies should be conducted by psychologists and 
other social scientists. However, the courts must combine the findings of these 
scientific experts with the teaching of the Supreme Court on specific prejudicial situa
tions. Once these kinds of prejudicial reports have been isolated their publication 
should be banned until completion of the trial.

1176 Pan II of the ABA Staiidards recommends that law enforcement agencies adopt 
internal rules similar to the ABA standards for lawyers and suggests that upon 
failure of po’ice officials to act to adopt such standards within a reasonable time, the 
courts should apply the ABA standards by court rule. See ABA Standards § 2.2. 
In 1965, the Justice Department adopted regulations concerning the release of infor
mation relating to criminal proceedings. See 28 C.F.R. § 50.2 (1971). The “Katzenbach 
Rule'." as they came to be known, were substantially the same as the ABA standards 
and have been adopted by all major federal agencies involved in criminal law en
forcement. See 45 F.R.D. 391, 398 (1969). An updated version of the Justice 
Department rules was announced late in 1971. See 10 Crim. L. Rep. 3001 (Nov. 10, 
1971).

1177 See ABA Standards § 3.1.

W hile the ABA and FJC standards do not impinge upon the freedom 
of media to criticize courts of law-enforcement officials, they do try 
to reduce the number of unofficial sources of information. Not only 
do the standards restrict lawyers from disseminating information, but 
one controversial ABA guideline also provides that pre-trial proceedings 
may, at the request of the defendant, be held in chambers, closed to the 
public and press.1177 Before authorizing such a procedure under the 
ABA standards, the trial judge would have to decide whether evidence 
adduced at the hearing would be inadmissible in court and so pre
judicial as to create a substantial likelihood of interference with a fair 
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trial.1178 The standards, however, contain no provision for excluding 
the press and public from the trial itself.1179

ins id.
1179 Both sets of standards provide for apportionment of seats in the courtroom to 

members of the press. See ABA Standards § 3.5; FJC Standards § A(7)(b).
1180 ABA Standards § 3.2; FJC Standards, pt. B.
1181 ABA Standards § 3.5 (b); FJC Standards, pt. A.
1182 ABA Standards § 3.5(c).
1183 Id.
1184 Id. § 3.6.
1185 See FJC Standards, pt. B.
1186 Courts have statutory authority to punish for contempt those persons in or 

near their presence who obstruct the administration of justice. See 18 U.S.C. S 401 
(1970)- However, part IV of the ABA Standards envisions the use of contempt against 
“any person.”

1187 ABA Standards, pt. IV.
1188 ABA Standards § 2.3; FJC Standards, pt. C.
1189 ABA Standards § 4.1.
1190 See Committee Comment on FJC Standards pts. A & B, 45 F.R.D. 391, 401, 408 

(1969).

Most solutions to jury prejudice in the two groups of standards are 
not as innovative as the closure provision. Among those standards, 
recommended by courts of the 1950’s and 1960’s and adopted bv the 
American Bar Association and the Federal Judicial Conference, are 
change of venue and continuance;1180 sequestering of juries;1181 cau
tioning of parties and forbidding witnesses and judicial employees from 
making extrajudicial statements;1182 cautioning jurors not to discuss the 
case;1183 and setting aside a verdict upon a finding of substantial likeli
hood that the vote of a juror was influenced by exposure to an extra
judicial communication.1184 The FJC standards, especially, put great 
emphasis on a more liberal use of traditional techniques.1185

The major innovation in both sets of standards was the suggested use 
of contempt powers as a sanction for significant violations.1186 Not all 
violations, of course, are subject to punishment by contempt. When 
a lawyer violates one of the FJC standards, he is subject to reprimand 
by the local bar association and the trial judge. He may also be sus
pended from practice, or, for more serious violations, disbarred.1187 
Judicial employees are subject to “appropriate discipline, including 
proceedings for contempt.” 1188 Otherwise, the use of contempt is re
stricted to circumstances where a serious threat to the fairness of an 
ongoing jury trial, or threat to the fairness of jury selection, is created 
by an extra judicial statement calculated to affect the trial.1189 Lawyers 
and court personnel, whom the guidelines were meant to cover, consti
tute a major source of information which now is no longer available 
under the standards.1190 However, the ABA and FJC standards still 
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allow the media to use whatever information they can garner from 
public records or from their own files.1191 Much information with a 
potential for creating great prejudice is thus still available for those 
willing to spend the time to discover it.1192

1191 See ABA Standards 13.
1192 The most fruitful sources of such prejudicial information are court and other 

public records. Although it may take time to find them, prior court actions, con
victions pending appeal, and the pleas of codefendants in the current trial are available.

1193 Legislation may also be the best way to cope with the problems in this area. In 
Bridges v. California, the Supreme Court suggested that it would give great weight 
to a statute condemning very specific enumerated abuses of the press which create 
a likelihood of prejudice in a trial proceedings. 314 US. 252, 260 (1941). The Virginia 
contempt statute was upheld on the basis of this language in Bridges. See Weston v. 
Commonwealth, 195 Va. 175, 77 S.E.2d 405 (1953).

1194 The policy of the New York Times, expressed by its managing editor, A. M. 
Rosenthal, during the Pcrsico case, is that “under the First Amendment, the decision 
as to what it will print . . . must rest with the Times in accordance with responsible 
journalistic standards.” N.Y. Times, Nov. 12, 1971, at 1, col. 2. The media have good 
reason to assume a broad authority to publish the news in accordance with journalistic 
standards. The press’ authority to print news without liability has been given rather 
free rein since the Supreme Court’s decision in New York Times Co. v. Sullivan. 
376 US. 254 (1964).

11% See notes 1119-1122 supra and accompanying text.

Affirmative Sanctions. In many cases, preventing dissemination
of prejudicial material means forbidding publication until information 
is no longer prejudicial—in other words, until introduced as evidence at 
trial or until a final verdict has been rendered. Such limitations may 
be imposed either by legislatures or courts. Legislatures have the 
obvious advantage of being able to give restrictions the force of law 
and to impose an effective sanction—criminal penalties. The courts, oh 
the other hand, must induce media self-regulation by threatening con
tempt citations or punishing reporters by excluding them from further 
trial proceedings.1193

As might be expected, the media take guidance from the dictates of 
the first amendment, which they often interpret as giving them un- 
limited authority to print the news.1194 The courts may, therefore, 
be forced to use affirmative sanctions to induce compliance. A method 
recently used by a trial judge to punish reporters failing to restrict their 
accounts was closure of trial proceedings to press and public.1195 The 
theory behind this sanction is that reporters who have been excluded 
from trials of public interest will be motivated to reform their future 
conduct. As long as a complete transcript of trial proceedings is kept, 
and as long as media are allowed access to the final transcript and given 
full privileges of comment after the verdict, the freedom of the press 
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to fulfill its “Fourth Estate” functions may arguably be maintained.1196 
Although closure may meet first amendment requirements, it will pass 
constitutional muster only if it also meets the sixth amendment guar
antee of a public trial.

U96 Closure of the trial to the media would perhaps prevent the prejudicial influence 
on jurors. However, even if media were excluded from the proceeding, they could 
still publish prejudicial information, such as prior criminal records, before and during 
the course of the trial. The one instance in which closure would prevent prejudice 
is when a mistrial is declared and a new jury must be selected from among the reading 
public. On the other hand, Justice Black, who was a strong supporter of the first 
amendment, commented on a scheme for postponing press comment until final 
litigation of the case by saying: “This unfocused threat is, to be sure, limited in 
time, terminating as it does upon final disposition of the case. But this does not 
change its censorial quality.” Bridges v. California, 314 U.S. 252, 269 (1941) (dictum).

1197 See In re Oliver, 333 U.S. 257, 270 (1948).
H98 People v. Jelke, 308 N.Y. 56, 123 N.E.2d 769 (1954).
1199 For a trial to be open, the courtroom must also hold a reasonable number of 

observers, so as not to render the openness negligible. On the other hand, it should 
not be so large as to distract the participants from their proper functions. Naturally, 
the public must be free to attend the trial and to report what they observed at the 
proceedings. See Estes v. Texas, 381 U.S. 532, 583-84 (1965) (Warren, C.J., con
curring).

1200 Compare Geise v. United States, 265 F.2d 659 (9th Cir. 1959) and United Press 
v. Valente, 308 N.Y. 71, 123 N.E.2d 777 (1954) and People v. Jelke, 308 N.Y. 56, 
123 N.E.2d 769 (1954) (holding right to belong to defendant) with United States v. 
Kobli, 172 F.2d 919, 922 (3d Cir. 1949) and Scripps Co. v. Fulton, 100 Ohio App. 157, 
125 N.E.2d 896 (1955) (right to open trial belongs to public).

1201 See United States v. Kobli, 172 F.2d 919 (3d Cir. 1949); People v. Moreland, 5 Cal. 
App. 3d 588, 85 Cal. Rptr. 215 (1970).

1202 See Bruno v. Herold, 408 F.2d 125 (2d Cir. 1969) (exclusion of spectators hostile 
to the witness for a short period of time during his testimony held not erroneous); 
People v. Hagan, 24 N.Y.2d 395, 248 N.E.2d 588, 300 N.Y.S.2d 835, cert, denied, 396 
US. 886 (1969).

1203308 N.Y. 71, 123 N.E.2d 777 (1954).

An open, or public, trial is an important restraint on the possible 
abuse of judicial power.1197 It is also an effective way to promote 
truthful testimony, by instilling in would-be perjurors the fear of de
tection by spectators.1198 Despite many years of judicial interpretation, 
the term “public” has never been explicitly defined. It has been de
termined that a trial is constitutionally public when people other than 
court officials are given an opportunity to be present.1199 Case law is 
divided on the issue of whether the right to an open trial is that of 
an accused or the public.1200 Ownership of the right, however, is im
portant, since rights held by an accused may be waived.1201 Recently, 
several cases have allowed exclusion of certain groups from trial pro
ceedings.1202 It is not impossible, therefore, that future courts will ac
cept the view, expressed in United Press v. Valente™3 that as long 
as an accused has had an opportunity to merely assert the sixth amend
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ment '.guarantee of openness, the public’s interest in a fair trial has been 
fulfilled.1204

An alternative sanction is for courts to cite for contempt.1205 Al
though such a system has been used effectively in Great Britain,1206 it 
is widely assumed that it would never work in the United States. This 
assumption is based on the belief that the summary contempt power 
of American judges is too limited for effective use. Ever since 1831, 
federal law has restricted use of summary contempt power to the pun
ishment of misconduct committed in “the presence of . . . courts, or so 
near thereto as to obstruct the administration of justice.” 1207 In 1835, 
this language was interpreted literally to mean that federal courts 
could punish only actions occurring in or near the immediate vicinity 
of court.1208 Despite this interpretation, in 1907 the Supreme Court

at 73, 123 N.E.2d at 778.
i--5 Contempt was the last of three approaches which Justice Clark, in Estes v. Texas, 

scribed to the Court’s efforts to preserve fair trial. See 381 U.S. at 540. Court rules, 
reversals, and contempt were proposed as weights used by the Court on the side 
of the defendant to preserve a balance between fair trial and conditions which are 
detrimental to the defendant’s rights. Id. In Sheppard v. Maxwell, the Court con
cluded that reversals were insufficient protection for the rights of the defendant and 
concentrated on court rules as an effective alternative. See 384 U.S. at 363. Since 
court rules have not gone far enough, use of contempt as a sanction is a logical next 
step. See note 1170 supra. Nonsummary contempt could, of course, be used to

. sh violations of the prohibitions. However, the necessary time lapse between 
the violation and the convening of a hearing on contempt charges undoubtedly would 
severely limit its effectiveness as a deterrent.

1206 In Great Britain, the absence of constitutional protections for the press has 
facilitated strong control by the courts in order to protect the integrity of judicial 
proceedings. The use of contempt to punish publication of prejudicial material is 
common. The test currently used to determine when press behavior is punishable 
requires conduct “tending to bring the authority and administration of the law into 
disrespect or to interfere with or prejudice the parties or their witnesses.” P. Oswald, 
Contempt of Court 6 (3d ed. 1910).

The list of repons which may be punished by contempt includes: publication of 
any information which either is clearly intended, or at least is calculated, to prejudice 
a trial which is pending; a photograph of an accused person, if identification becomes 
an issue in the case; publication before trial of the alleged defense of the accused; 
publication of any statement as to possible guilt; comment concerning alleged evidence, 
or publication during trial of any comment concerning other than the record of 
admitted evidence; comment on the weight of the evidence during trial; or any 
report calculated to interfere with the hearing of an appeal, should one be brought. 
See Gillmor, Free Press and Fair Trial in English Laze, 22 Wash. & Lee L. Rev. 17 
(1965); Note, A Free Press and a Fair Trial: England v. The United States, 13 W. Res. 
L. Rev. 147 (1961).

1207 is U5.C. $ 401 (1970).
1208 Ex Parte Poulson, 19 Fed. Cas. 1205 (No. 11,350) (C.C.E.D. Pa. 1835). This 

standard has been upheld almost continuously since that time. But see Toledo News
paper Co. v. United States, 247 U.S. 402 (1918). There, the Court held that the 
publication of adverse comment on a pending case which had a reasonable tendency 
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held that use of the contempt power to punish publications did not 
violate the first amendment.* 1209 Over the next 34 years, American 
courts repeatedly used the contempt power to punish excesses of the 
press. State courts, for example, have punished contempt by publication 
in 49 cases.1210

to prejudice the rights of the accused could be punished by contempt. The Court 
abandoned the geographical definition of “so near” and gave a causal interpretation 
to the statutory language, saying that “so near” meant, in essence, “having any effect.” 
Id. at 418. This view, however, was overturned by the Court in Nye v. United 
States, 313 U.S. 33, 52 (1941). Since 1941, only two cases have raised the issue. Sec 
Craig v. Harney, 331 U.S. 367 (1947); Maryland v. Baltimore Radio Show, 193 Md. 
300, 67 A.2d 497 (1949), cert, denied, 338 U.S. 912 (1950). In Craig, the Court went 
so far as to sav that courts have no power to “suppress, edit, or censor events which 
transpire in proceedings before it.” 331 U.S. at 374.

1209 See Patterson v. Colorado, 205 U.S. 454 (1907).
1210 Only 11 of these cases used the contempt power to punish statements which 

might affect a jury trial. See Barist, The First Amendment and Regulation of 
Prejudicial Publicity—An Analysis, 36 Fordham L. Rev. 425, n.67, 438 (1967).

1211 Although the name given the violation is “contempt by publication,” the 
punishment applied to broadcasts as well as to written publications. See note 1123 supra.

1212 See Toledo Newspaper Co. v. United States, 247 U.S. 402 (1918).
1213 314 U.S. 252 (1941).
1214 The Court said the reasonable tendency standard improperly enlarged the stated 

area of summary punishment. 314 U.S. at 267, 273; see Nye v. United States, 313 US. 
33, 45 (1941).

1215 314 U.S. at 269.
1216 Id. at 263. See generally 4 Willamette L.J. 31 (1966).
1217 See, e.g., Thornhill v. Alabama, 310 U.S. 88 (1940); Whitney v. California, 

274 U.S. 357 (1927); Schncck v. United States, 249 U.S. 47 (1919).

Although it has been acknowledged that the contempt power applies 
to publication,1211 a series of cases has suggested that the scope of that 
power must be drastically limited. Initially, the contempt standard 
allowed punishment for any comment which had a reasonable tendency 
to obstruct justice in the case at bar.1212 This standard was responsible 
for liberal use of the power between 1907 and 1937. In 1941, Bridges 
v. Califor nia,1213 reversed this position by holding that exercise of the 
contempt power is subject to the limitations of the first amendment. 
The Supreme Court in that case clearly recognized freedom of the 
press to criticize judicial proceedings. They faulted the traditional 
“reasonable tendency” standard as far too vague and too easily met.1214 
The reasonable tendency test allowed what amounted to court censor
ship of the press.1215

In order to eliminate possibilities of censorship, the Bridges majority 
adopted a “clear and present danger” standard,1216 which was a product 
of the same standard developed in solving other first amendment 
issues.1217 Under this test, which Justice Black said did no more than 
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recognize the minimum compulsion of the Bill of Rights, the sub
stantive threat must be extremely serious and the degree of imminence 
extremely high before utterances or publications can be punished.1218 
After this standard was promulgated, Justice Frankfurter complained 
that under it the states would no longer be able to use contempt power 
as an effective sanction, unless misbehavior physically prevented con
tinuation of courtroom proceedings.1219 Significantly, since initiating 
the clear and present danger standard, the Supreme Court has never 
upheld a conviction for contempt by publication.1220

1218 314 US. at 263.
121®Craig v. Harney, 331 U.S. 367, 384 (1947) (Frankfurter, J., dissenting).
i*20 See Richardson, What Constitutes Prejudicial Publicity in Pending Cases, 54 Ky. 

L.J. 625, 639 (1966).
12« 314 US. at 265.
1222 When Justice Clark quoted the passage in Sheppard v. Maxwell, this language 

was deleted with elipses. See 384 U.S. at 350.
1223 See notes 1143-1145 supra and accompanying text.
1224 notes 1158, 1170 supra.
1225 Bridges v. California, 314 U.S. 252, 271 (1941).
1228 370 US. 375 (1962).
1227 Id. at 389.
1223 A nonjury trial would not be affected since a judge is expected to withstand 

harsh criticism and prejudicial reports.

Toward a Balance. Bridges and its progeny may not grant the
first amendment absolute supremacy over the sixth amendment. Justice 
Black, speaking in Bridges, did not advocate supremacy of the press, 
but rather indicated that uthe unqualified prohibitions laid down by 
the framers were intended to give to liberty of the press, as to the other 
liberties, the broadest scope that could be countenanced in an orderly 
society. 1221 The fact that the Court has for years disregarded the 
“other liberties” language in Justice Black’s opinion1222 is indicative 
of a predisposition during the 1940’s and 1950’s to favor the press in 
conflicts between first and sixth amendment rights.1223 If the courts 
ever accept a new balancing test,1224 they may in fact do so by looking 
back to Justice Black’s language.

Ironically, there may already have been an exception to the rigorous 
Bridges standard,1225 although no cases have ever been litigated under 
it. Chief Justice Warren commented, in Wood v. Georgia,1226 that 
limitations of media rights of comment might be imposed when im
partiality of a jury trial was at stake.1227 He thus hinted that prejudicial 
publicity might automatically be considered a clear and present danger 
*0 a jury trial.1228 This issue was raised in Maryland v. Baltimore Radio 
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Show, Inc.^ where the Maryland Court of Appeals, relying heavily 
upon Bridges, rejected the argument that a different result is called 
for where juries or potential juries are involved, rather than trial 
judges.1229 1230 Since the Supreme Court declined to hear an appeal in that 
case, the issue has not been conclusively resolved. However, Justice 
Frankfurter, dissenting from that denial, stressed it was not a rejection 
on the merits.1231

1229 193 Md. 300, 67 A.2d 497 (1949), cert, denied, 338 U.S. 912 (1950).
1230 Id. at 325-26, 67 A.2d at 508-09.
1231 338 U.S. 912, 919 (1950).
1232 Caldwell later stated that he had been given the assignment to cover the 

Panthers “in part because of the relationships and trusts I [had] developed in several 
years of covering the activities of these groups, and because I was the only newspaper
man with the New York Times organization to have developed this relationship. 
Because the Panthers and other dissident groups feel oppressed by established in
stitutions, they will not speak with newspapermen until a relationship of complete 
trust and confidence has been developed.” Brief for Appellee, app. at 17, United 
States v. Caldwell, cert, granted, 402 U.S. 942 (1971) (No. 70-57) [hereinafter cited 
as Caldwell Appendix].

1233 David Hilliard, Chief of Staff of the Black Panther Party, had been indicted on 
December 3, 1969, for making threats against the President’s life. The threats had 
appeared repeatedly in the weekly periodical, The Black Panther, and threats of violent

There are two important reasons for allowing the press to report on 
courtroom proceedings. First, it is activity protected by the first 
amendment. Second, the press helps to preserve the fairness of a judicial 
proceedings, since scrutiny by news media may keep trial participants 
honest. These two reasons, however, do not and must not justify 
actions which would work to deprive an individual of his right to a 
fair trial. Since 1937, whenever the rights of freedom of the press 
have conflicted with the rights of a fair trial, courts have favored free
dom of the press. This may lead to a movement to restore balance be
tween the two rights, by adopting standards which will protect both 
the rights to a fair trial and freedom of press.

CONFIDENTIALITY OF NEWS SOURCES:
EMERGING CONSTITUTIONAL PROTECTION

In 1969, after months of patient perseverance, Earl Caldwell, a black 
reporter for the New York Times, gained the confidence of certain 
Black Panther Party members 1232 and was permitted to conduct in- 
depth interviews which later aided him in writing lengthy stories on 
Panther operations. Caldwell was the first newsman to gain that de
gree of confidence; his articles gave the public perhaps its first real 
insight into the Party. As a consequence, a California grand jury in
vestigating Black Panther activities subpoenaed him to testify.1233
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Before examining events which followed in the Earl Caldwell case, 
it may be helpful to consider several observations. First, there can be 
little doubt that news media today face what they believe is a crucial 
threat to their ability to gather and disseminate news.1234 That threat 
comes from use, by government officials and private individuals, of 
court orders compelling newsmen to testify before judicial and legis
lative tribunals. The fear is that if newsmen may regularly be com
pelled to divulge both names of confidential informers and informa
tion, informers will either become exceedingly reluctant to divulge 
information or will refuse to do so altogether. To combat these effects, 
the media are advocating a newsman’s privilege, designed to protect 
newsmen from being forced to reveal sources.

overthrow of the Government were reported by Caldwell in a Times article published 
on December 14, 1969. N.Y. Times, Dec. 14, 1969, at 64, col. 2 (city ed.).

- ' Testifying before the Subcommittee on Constitutional Rights of the Senate Com
mittee on the Judiciary, Julian Goodman, President of the National Broadcasting 
Company, noted that during the past two and one-ha’f years, more than ICO subpoenas 
had been served upon two television network companies, requiring them to disclose 
films and other material that had not been broadcast. He noted that “[tjhis raises 
two dangers—the tendency it has to dry up confidential sources of the very kind of 
information which is not otherwise readily available; and the public distrust of the 
press that can be created if it is forced to become an agency of public or private 

-s. 11 ¡..rings on S. 1311 Before the Subcomtn. on Constitutional Rights of the
S ite Conmt. on the Judiciary, 92nd Cong., 1st Sess. - (1971).

One poignant example of the media’s concern over governmental intrusion into 
its gathering and presentation of news was the controversy which arose over CBS’s 
cxjwc. S. ing of the Pentagon. House Commerce Committee Chairman Harley 
S’.i ers i ued a subpoena ordering CBS to produce all “takeouts” of interviews con- 
d . ted bv its per onncl to determine whether there was an accurate presentation 
of th. views expressed by the interviewees. CBS President Frank Stanton flatly refused. 
The whole House voted 226 to 181 to recommit and thus defeated a resolution to 
cite CBS and Stanton for contempt for their failure to comply with a “work product” 
subpoena. See 117 Cong. Rec. H6639-40, 6643-44 (daily ed. July 13, 1971).

12 '( .’.’dwell v. United States, 434 F.2d 1081 (9th Cir. 1970), cert, granted, 402 U.S. 
’>42 (197! ; see notes 1247, 1254-1255 infra and accompanying text.

12 See Brief for New York Times as Amicus Curiae, app. at AI-1 to -124, United 
Stares v. Caldwell, cert, granted, 402 U.S. 942 (1971) (No. 70-57) [hereinafter cited

Xu v York Times Brief]. The Times detailed 123 subpoenas served on NBC, CBS, 
and wholly owned stations from 1969 through July 1971. See also Brief for Chicago 
Tribune Co. as Amicus Curiae at A1-A10, United States v. Caldwell, cert, granted, 
402 US. 942 (1971) (No. 70-57). In the Chicago Tribune Amicus Brief, the Tribune 
detailed subpoenas to it and its newsmen concerning investigations into the Democratic 
National Convention of 1968, a federal grand jury investigating the Students for a 
Democratic Society, and a Black Panther Party' Raid in late 1969. Id. at A2-A8.

The reality of media’s concern is illustrated by the Caldwell case, 
currently pending before the Supreme Court.1235 That case may be an 
example of a trend in which government officers could turn to news 
media, as a matter of first resort, for vital information.1236 The Caldwell 
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case may well provide the vehicle by which the Supreme Court de
clares whether a newsman’s privilege is, indeed, embraced by the first 
amendment. Because of consequences which that case may presage, a 
review of its history and lower court holdings may help to place news
man’s privilege issues in perspective.

Reporter Caldwell, subpoeaned by a grand jury in California, filed 
a motion to quash the subpoenas, asserting that the “inevitable effect 
of the subpoenas will be to suppress vital First Amendment freedoms 
of [himself], of the New York Times, of the news media, and of mili
tant political groups by driving a wedge of distrust and silence be
tween the news media and the militants. . . .” 1237 The motion was 
denied.1238 However, the district court specifically found “that in the 
absence of a protective order . . . delimiting the scope of interrogation 
of Earl Caldwell by the grand jury, his appearance and examination 
before the jury will severely impair and damage his confidential re
lationships with members of the Black Panther Party and other mili
tants, and thereby severely impair and damage his ability to gather, 
analyze and publish news concerning them. . . ,” 1239 Accordingly, 
the court issued a protective order,1240 which clearly recognized a 
limited privilege of Caldwell as a journalist to refuse to divulge con
fidential sources of information.1241 The United States Court of Ap
peals for the Ninth Circuit approved the protective order 1242 and

1237 Caldwell v. United States, 434 F.2d 1081, 1084 (9th Cir. 1970); see Application 
of Caldwell, 311 F. Supp. 358 (N.D. Cal. 1970). In his application for a court order 
quashing the subpoena, Caldwell asserted that “[tlhe subpoenas, in their unlimited 
breadth, intrude upon confidential associations necessary for the effective exercise 
of First Amendment rights and therefore protected by that Amendment against gov 
emmental abridgment . . . .” Caldwell Appendix at 4.

1238 Application of Caldwell, 311 F. Supp. 358, 362 (N.D. Cal. 1970).
1239 Id. at 361.
1240 1d. at 362. The order directed that Caldwell appear pursuant to the subpoena 

and that he “shall not be required to reveal confidential associations, sources, or infor 
mation received, developed or maintained by him as a professional journalist in the 
course of his efforts to gather news for dissemination to the public through the press 
or other news media.” Further, Caldwell was not to be required to answer questions 
concerning any statements given to him by Party members unless the statements were 
given for publication or public disclosure. Id. Caldwell subsequently refused even 
to attend the grand jury hearings armed with the broad protective order, asserting 
that his relationships of trust and confidence with Party members would be irreparably 
injured if he were compelled to appear behind closed doors to testify. A subsequent 
contempt citation by the district court was reversed on appeal. See notes 1242 1243 
infra and accompanying text.

1241 The term journalist or newsman is not intended to be one of limitation, but 
rather a term of convenience to denominate those individuals working in the legiti
mate gathering of news information. See notes 1318-1320 infra and accompanying text.

1242 Caldwell v. United States, 434 F.2d 1081, 1083-86 (9th Cir. 1970).
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agreed ‘'that the First Amendment requires this qualified privi
lege. . . 1243

-'"Id. at 1086. The primary issue before the court of appeals was whether Cald
well should have been held in contempt for his refusal to even attend the grand 
ury hearing. Although the Government did not appeal the protective order which 

c< .nferrcd the qualified privilege, the court stated that before thev could decide whether 
the First Amendment required more than a protective order delimiting the scope of 
the interrogation, they first had to decide whether it required any privilege at all. 
Id. at 1083.

See Comment, Constitutional Protection for the Newsman's Work Product, 6 
Hakv. Crv. Rights—Civ. Lib. L. Rev. 119, 120 (1970).

1245 See Garland v. Torre, 259 F.2d 545 (2d Cir.), cert, denied, 358 U.S. 910 (1958); 
Murphy v. Colorado (Colo. Sup. Ct.; unreported opinion), cert, denied, 365 U.S. 
843 1961); State v. Buchanan, 250 Ore. 244, 436 P.2d 729, cert, denied, 392 U.S. 905
(1968).

•24CThe Court has the opportunity to avoid the larger newsman’s privilege issue 
if it should so elect. The Court could either affirm without opinion, or reverse on 
the single ground that Caldwell, although protected by the district court order, was 
obliged to at least attend the grand jury proceedings.

- - Among others, amicus curiae briefs have been filed on behalf of the New York 
Times, the Washington Post and Newsweek, the Chicago Tribune, National Press 
Photographers Association, and the Radio Television News Directors Association. In 
support of Caldwell’s motion to quash in the district court, CBS filed a memorandum 
which included affidavits from Walter Cronkite, Eric Severeid, Mike Wallace, Dan 
Raffier, and Marvin Kalb. Mr. Cronkite said:

On the basis of... my experience as a news correspondent, it is my opinion 
that compelling news correspondents to testify before grand juries with 
respect to matters learned in the course of their work would largely de
stroy their utility as gatherers and analysts of new’s. Furthermore, once 
it is established and believed that news correspondents are to be utilized 
in grand jury investigations, they will be of precious little value to such 
investigations because they will no longer have access to information that 
grand juries might want.

Caldwell Appendix at 53.
124S Numerous legal commentators have called for a Supreme Court decision on 

whether a newsman's privilege exists and each has sketched what he believes ought 
to be the boundaries of the privilege. See Beaver, The Newsman's Code, The Claim 
of Privilege and Everyman's Right to Evidence, 47 Ore. L. Rf.v. 243 (1968); Carter, 

I he significance of Caldwell’s case is that, until these lower court 
decisions, there had been no declaration of a first amendment privilege 
permitting newsmen to refuse to reveal confidential sources and infor
mation when commanded to do so by legislative committees, grand 
juries, or courts.1244 On at least three previous occasions, the Supreme 
Court declined to review cases which raised the issue of a first amend
ment newsman's privilige.1245 With the issues squarely before the 
Court,1246 and, in view of concern bv the news media for this first 
amendment protection,1247 it would seem incumbent upon the Court to 
declare whether the amendment does confer a privilege, and, if so, 
what its parameters are to be.1248
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Newsman's Privilege and the First Amendment. The principal
question centers on the conflict between the newsman’s privilege and 
the necessity for courts to ensure full and fair testimony. Briefly, three 
issues should be considered: 1) probable cause to believe that the news
man possesses specific information relevant to a specific violation of 
law; 2) an inability to obtain the same information from sources other 
than newsmen; and 3) a demonstrated compelling and overriding in
terest in the information.

The constitutional basis for the proposed privilege lies in the first 
amendment, which provides: “Congress shall make no law . .. abridging 
the freedom of speech, or of the press. . . .” 1249 Although that guar
antee is nominally to the press itself, the privilege sought, strictlv 
speaking, is not that of a newsman who asserts it. Rather, the privilege 
is asserted by a newsman on behalf of the public.1250 The media’s 
function in society, in part, is to provide access to, and flow of, infor
mation; and any governmental incursion into the media’s ability to 
gather, analyze, or disseminate information is necessarily an incursion 
of the public’s right to receive it.1251 The newsman’s privilege is de
signed to protect that right through constitutional safeguards.
The Journalist, His Informant and Testimonial Privilege, 35 N.Y.U.L. Rev. 1111 (196( , 
D’Alemberte, Journalists Under the Axe: Protection of Confidential Sources of In
formation, 6 Harv. J. Legis. 307 (1969); Guest & Stanzler, The Constitutional Argument 
for Newsmen Concealing Their Sources, 64 Nw. U.L. Rev. 18 (1969); Scmcta. 
Journalist's Testimonial Privilege, 9 Clev.-Mar. L. Rev. 311 (1960). See also Goldstein, 
Newsmen and Their Confidential Sources, New Republic, Mar. 21, 1970, at 13.

1249 U.S. Const, amend. I.
1250 The point is critical. The privilege sought by the news media is not necessarily 

for the benefit of the newsman, nor of the informer, though exercise of the privilege 
would have that consequence. The primary purpose of the privilege is to maintain 
a steady flow of information and thought from individuals through the news media 
to the public.

“Those [constitutional] guarantees are not for the benefit of the press so much as 
for the benefit of us all.” Time, Inc. v. Hill, 385 U.S. 374, 389 (1967). The Court 
also has said that freedom of the press rests upon the assumption that “the widest 
possible dissemination of information from diverse and antagonistic sources is 
essential to the welfare of the public.” Associated Press v. United States, 326 U5. 1, 
20 (1945).

The idea of the public’s right to know has arisen in other contexts with the Court 
giving the same emphasis. In a case upholding an FCC order and the constitutionality of 
the fairness doctrine, the Court said: “It is the purpose of the first amendment to 
preserve an uninhibited marketplace of ideas in which truth will ultimately prevail. 
It is the right of the public to receive suitable access to social, political, esthetic, 
moral, and other ideas which is crucial here. That right may not be constitutionally 
abridged [by government] ...” Reel Lion Broadcasting Co. v. FCC, 395 U.S. 367, 
390 (1969).

1251 generally New York Times Brief. “The First Amendment weds the public 
interest in the flow of news to the reporter’s professional interest, and it is this public 
interest, not the reporter’s, that overrides what might in private relationships seem
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It has never been seriously contended that first amendment protec
tion of a free press did not extend to analysis and dissemination of 
news.1252 * However, the gathering of news has not been similarly em
braced.1233 Unless newsgathering is protected, much of the informa
tion which fuels a free press may be denied, and, as a consequence, 
public access to information may be significantly reduced.1254

like the dictates of fairness and equity. The professional interest is, in an apposite 
: hrase of Madison ‘a centinel over the public rights.’ ” Id. at 28, quoting The Fed
eralist No. 51, at 347, 349 (Cooke ed. 1961) (J. Madison).

---See Guest & Stanzler, supra note 1248, at 29-32.
- No case besides Caldwell has yet recognized a first amendment privilege to 

cither news, and several courts have expressly repudiated the privilege. See, e.g., 
Garland v. Torre, 259 F.2d 545 (2d Cir. 1958); In re Goodfader’s Appeal, 45 Hawaii 
317, 367 P.2d 472 (1961); State v. Buchanan, 250 Ore. 244, 436 P.2d 729 (1968); cf. 
Ir. re Taylor, 412 Pa. 32, 193 A.2d 181 (1963) (privilege upheld only on the basis 
of state statute).

- JThe affidavits of the CBS newsmen in support of Caldwell’s motion to quash 
the subpoena predict serious consequences if the privilege should not be sustained. 
Said Eric Sevareid: “Should a widespread impression develop that my information 
or notes on these [confidential] conversations is subject to claim by government in
vestigators, this traditional relationship, essential to my kind of work, would be most 
'cno.isly jeopardized. I would be less informed, myself, and of less use to the 
rcnc.-al public as an interpreter or analyst of public affairs.” Caldwell Appendix at 
S4. Mike Wallace concluded: “If I were now forced to reveal such confidential 
•□formation, I could never again count on the cooperation of those people or anyone 
else in developing similar material in the future. In my opinion the public would be 
rhe loser in the long run.” Id. at 57-58.

- See Guest & Stanzler, supra note 1248, at 57-61. The authors conducted a survey 
of select new spapers across the country and asked approximately how many articles 
per year were based on information from confidential sources. The figures are, for 
•he most part, inconclusive, but the comments made by the newspapers responding 
arc telling. The Managing Editor of the San Francisco Chronicle wrote: “An abso- 
lutc'y staggering number of news stories, political and non-political, arise from infor
mation received in confidence. Certainly for every story which results from a news 
conference or formal press handout there is another one that arises from the digging 
of the reporter after he has been confidentially informed that there is something to 
hg for.’’ Id. at 60-61. Reporters from the New York Times, Newsweek, CBS, ABC, 
and the Wall Street Journal all asserted that much of the information they deal 
with each day comes from sources which for one reason or another require that they 
remain anonymous. Id. at 22-61. Mike Wallace wrote: “The reasons informants want 
their communications kept confidential are many and various: fear of incurring the 
wrath of a superior, fear of losing a job, fear of losing a contract, and unwillingness 
to submit to the censure of colleagues for the expression of unpopular or un
orthodox views.” Id. at 55. To that list might be added the fear of violent reprisal 
from a criminal element exposed through the news media.

7 hose engaged in newsgathering have often been able to obtain 
leads and information only under conditions of anonymity.1255 But 
in manv cases a privilege merely protecting the name of an informer 
would be inadequate. This would be particularly true if a newsman 
were compelled to divulge confidential information which could be 
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used to accurately pinpoint the informer. Such information could be 
background in nature and not intended for publication,1256 but neces
sary for the newsman to gain a perspective for analyzing material for 
publication.1257 Consequently in many situations there must be secrecy 
not only as to the informer but also as to his communications, if the 
privilege is to be effective.

1256 See Comment, supra note 1244, at 134-36. The author of that article would have 
the privilege cover all written notes, tapes, “outtakes” and news film, arguing that 
a broad interpretation of “news source” is required to give the privilege substance.

1257 id. at 135. In order for the privilege to be effective, the newsman must be 
able to refuse to release any documents or other materials which would effectively 
reveal his source. To compel such disclosure would be to grant the privilege but 
deny its effect. Similarly, an informer may disclose certain information as back
ground for that information which is given for publication. The background information 
should be as protected as the identity of the informer, since it may lead directly 
back to him.

1258 311 F. Supp. 358, 361 (N.D. Cal. 1970).
1259 Id.
1260 For an excellent discussion of the term “chilling effect” and what it generally 

connotes, see Note, The Chilling Effect in Constitutional Law, 69 Colum. L. Rev. 808 
(1969). While the term suffers from imprecise definition, the concept of a chilling 
effect is generally recognized and understood to mean a restraining influence on the 
exericse of a constitutional right, particularly the first amendment guarantees of freedom 
of speech and freedom of the press.

1261 Julian Goodman, President of NBC, in testimony before a Senate subcommittee 
stated that “since many’ courts impose few bars on issuing subpoenas, the practice can 
be overdone, so the reporter, in effect, becomes part of the investigative machinery 
of the government or the courts.” Hearings on S. 1311, supra note 1234, at . See 
also Comment, supra note 1244, at 124-25 n.29, citing People v. Dohrn, Crim. No. 
69-3808 (Cook County Cir. Ct., May 20, 1970).

1262 The district court in Caldwell ruled:
When the exercise of the grand jury power of testimonial compulsion so
necessary to the effective functioning of the court may impinge upon or 
repress First Amendment rights of freedom of speech, press and associa
tion, which centuries of experience have found to be indispensible to the

The district court in Caldwell specifically found “ [tjhat confidential 
relationships of this sort are commonly developed and maintained by 
professional journalists and are indispensable to their work of gather
ing, analyzing and publishing the news. ...” 1258 The court also found 
that compulsory disclosure of information within the scope of a confi
dential relationship would impair a newsman’s ability to perform his 
function.1259 Certainly, the newsman’s ability to gather news may be 
seriously “chilled” if subject to compulsory disclosure,1260 and a conse
quence of that chilling effect may be a diminution of the media’s ability 
to present the news. It is also important to realize that many similar 
factors bear on protection from forced disclosure of confidences to a 
government investigative body,1261 absent some compelling and over
riding reason.1262 * * This privilege may not be practical as an abso
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lute.1263 As with other first amendment rights, it may occasionally give 
way to extreme national security or other superior competing 
interests.1264

survival of a free society, such power shall not be exercised in a manner 
likely to do so until there has been a clear showing of a compelling and 
overriding national interest that cannot be served by any alternate means.

311 F. Supp. at 360. The Ninth Circuit sustained the ruling, finding that the Govem- 
r ent had not shown the requisite compelling and overriding national interest. 434 
1 .2d at 1090. What in an individual case will satisfy the “compelling and overriding 
intcrc t test ’ is not easily determined. See notes 1301, 1305-1306 infra and accom
panying text.

' See Guest & Stanzler, supra note 1248, at 30-31; Semeta, supra note 1248, at 312. 
S e also Garland v. Torre, 259 F.2d 545, 548 (2d Cir.), cert, denied, 358 U.S. 910 

1958) (“freedom of the press, precious and vital though it is to a free society, is 
not an absolute”); New York Times Brief at 30.
1See, e.g., Sheppard v. Maxwell, 384 U.S. 333 (1966); Estes v. Texas, 381 U.S. 

532 (1965); Rideau v. Louisiana, 373 U.S. 723 (1963). Compare NAACP v. Alabama, 
157 US. 449 (1958) ivith Bryant v. Zimmerman, 278 U.S. 63 (1928).

12*5 8 J. Wigmore, Evidence 2190-92 (McNaughton rev. ed. 1961).
1266 Blackmer v. United States, 284 U.S. 421, 438 (1932).
1267 8 J. Wigmore, Evidence § 2192 (McNaughton rev. ed. 1961). Wigmore sum

marizes: “iW]hen we come to examine the various claims of exemptions [to com
pulsory testimony], we start with the primary assumption that there is a general duty 
to give what testimony one is capable of giving, and that any exceptions which exist 
are distinctly- exceptional, being so many derogations from a positive general rule.” 
Id. at 70.

i26«See Guest & Stanzler, supra note 1248, at 24-29.

In:. grity of Judicial Processes. Juxtaposed with the claim of a
newsman’s privilege is the necessity of protecting integrity in the ju
dicial process itself. A basic tenet of our judicial system is that wit
nesses properly summoned before a court must give their testimony 
unless specifically privileged or exempted.1265 Indeed, the power to 
c mpel testimony has long been recognized as vital and inherent. Chief 
Justice Hughes once wrote: “One of the duties which the citizen owes 
to his government is to support the administration of justice by attend- 
mg its courts and giving his testimony whenever he is properly sum- 
moned.” 1266 This concept had become so well established that by the 
early eighteenth century it had become a “maxim’’ that “the public has 
a right to everyman’s evidence.” 1267 Power to compel a witness to 
answer questions, and to sanction him for contempt should be refuse, 
Joes not violate the witness’ first amendment freedom to speak or his 
fifth amendment right to remain silent.1268 Mr. Justice Stewart, sitting 
on the United States Court of Appeals for the Second Circuit, said:

Freedom of the press, hard-won over the centuries by men of 
courage, is basic to a free society. But basic too are courts of
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justice, armed with the power to discover truth. The concept 
that it is the duty of a witness to testify in a court of law has 
roots fully as deep in our history as does the guarantee of a free 
press.1269

1269 Garland v. Torre, 259 F.2d 545, 548 (2d Cir.), cert, denied, 358 U.S. 910 (1958).
1270 See Guest & Stanzler, supra note 1248, at 24-26.
1271 [I]t is clearly recognized that the giving of testimony and the attendance 

upon court or grand jury in order to testify are public duties which every 
person within the juirsdiction of the Government is bound to perform upon 
being properly summoned, and for performance of which he is entitled 
to no further compensation than that which the statutes provide. The 
personal sacrifice involved is a part of the necessary contribution of the 
individual to the welfare of the public.

Blair v. United States, 250 U.S. 273, 281 (1919). See also Blackmer v. United States, 
284 U.S. 421, 438 (1932); Garland v. Torre, 259 F.2d 545, 548-49 (2d Cir.), cert, denied. 
358 U.S. 910 (1958).

1272 The Supreme Court has held that the subpoena power extends to grand juries 
and to the taking of depositions. Shillitani v. United States, 384 U.S. 364, 370 (1966). 
Similarly, the power has been held applicable to legislatures. Barenblatt v. United 
States, 360 U.S. 364, 370 (1959). See generally Note, The Right of a Newsman to 
Refrain from Divulging the Sources of His Information, 36 Va. L. Rev. 61, 75-82 
(1950).

A criminal defendant has explicit constitutional power under the sixth amendment 
to compel testimony. U.S. Const, amend. VI. And the amendment has been held ap
plicable to the states. Pointer v. Texas, 380 U.S. 400 (1965). Whether a civil litigant 
has a constitutional right to compel testimony is more doubtful. See Comment, 
The Newsman's Privilege: Government Investigations, Criminal Prosecutions and 
Private Litigation, 58 Calif. L. Rev. 1198 (1970); 61 Mich. L. Rev. 184 (1962).

1273 Presently, the only alternative available to a newsman once a court has 
directed him to testify is to refuse and be held in contempt. This has often been 
the case, and for the most part, newsmen have borne the burden silently. In Gar'and v. 
Torre, the reporter lost her bid for a newsman’s privilege and was sentenced to 10 
days in jail. 259 F.2d 545 (2d Cir.), cert, denied, 358 U.S. 910 (1958).

At least one commentator has found no need for a newsman’s privilege, saying: 
“journalistic obstinacy supplants the need for constitutional or statutory protection 
to prevent restraints on the flow of news from confidential sources to the public, and 
informants are adequately protected thereby.” 61 Mich. L. Rev. 184, 189-90 (1962). 
However, one may seriously question whether a society should entrust the protection 
of a strong constitutional interest on the fact that individuals arc willing to go to 
jail to preserve that interest.

The rationale behind a rule of compulsory testimony is that a court 
of law can more easily reach a fair and truthful consideration of issues 
if there exists a procedure by which all pertinent testimony and infor
mation can be fully presented.1270 The Supreme Court has frequently 
emphasized the importance of compulsory testimony,1271 and this power 
never seems to have been seriously questioned. The mechanism to en
force the rule is a subpoena,1272 and the sanction for refusal is a court’s 
citation for contempt.1273 But use of that power creates a second di
lemma for the newsman. He may reveal his sources and information.
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thereby sealing himself off from further information, or he may 
silently accept the consequences of his refusal. The tragedy is that, 
absent a privilege, the alternative may be to stand in contempt of 
court.

The “right to everyman’s testimony” may have to give way on 
occasion to other interests. The clearest and most notable of these 
exceptions is the fifth amendment right to refuse to incriminate one
self,1274 and the traditional common law privileges of husband-wife, 
priest-penitent, doctor-patient, and lawyer-client.1275 But these latter 
privileges were recognized to foster important relationships within 
societv, and, not surprisingly, those courts which have considered the 
relationship of a newsman’s privilege to a common law privilege have 
concluded that policy reasons which support them are lacking in the 
newsman informer privilege.1276 It is interesting to consider whether 
this emphasis has been misplaced.

1274 “Xo person shall be . . . compelled in any criminal case to be a witness against 
himself . . . .” U.S. Const, amend. V.

12'5See 8 J. Wigmore, Evidence §§ 2285-96 (McNaughton rev. ed. 1961). Wigmore 
finds four basic criteria necessary to establish a common law privilege:

(1) The communications must originate in a confidence that they will not 
be disclosed.
(2) This element of confidentiality must be essential to the full and satis
factory maintenance of the relation between the parties.
(3) The relation must be one which in the opinion of the community 
ought to be sedulously fostered.
(4) The injury that would inure to the relation by disclosure of the 
communications must be greater than the benefit thereby gained for the 
correct disposal of the litigation.

Id. S 2285.
1278 See Brewster v. Boston Herald-Traveler Corp., 20 F.R.D. 416 (D. Mass. 1957); 

People ex rel. Mooney v. Sheriff, 269 N.Y. 291, 199 NJE. 415 (1936). See also Guest 
& Stanzlcr, supra note 1248, at 19.

1277 See notes 1265-1267 supra and accompanying text. Further, the lack of a clear 
constitutional basis for the power to compel testimony may strengthen the newsman’s 
assertion of a privilege, which is based on the first amendment. See note 1272 supra 
and accompanying text. In the balancing of the two competing inteersts, the one 
which has found explicit support in the Constitution should be accorded greater 
relative weight.

1278 Dean Goldstein says that claims to a right to withhold confidential informa
tion are far more credible for newsmen than they’ are for other professionals.

First, the underlying basis for a newsman’s privilege may be a consti
tutional guarantee which is lacking in recognized common law privi
leges.1277 Second, and just as important, relationships protected by 
common law privileges are fundamentally different from the relation
ship which the newsman’s privilege would protect. Those professionals 
to whom a common law privilege is extended provide a real and needed 
service to the persons who seek their aid.1278 The effect of compelling 
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these individuals to reveal confidences may be to deny their services to 
individuals unwilling to risk public disclosure. However, those who 
seek advice of these professionals probably know little of the degree 
to which their confidences will be preserved.1279 Even if they were 
told that their confidences might be revealed, their immediate interest 
in obtaining good advice may predominate and the relationship would 
continue.1280 The informant’s decision, on the other hand, to divulge 
particular information is more likely to be calculated upon risk of 
exposure.1281 1282 * * In such a situation, compulsory disclosure in even one 
highly publicized case, as in Caldwell, may precipitate the loss of 
sources.

Most disclosures are made to an attorney because the client wants the best 
possible advice and because he realizes that he will be the loser if he with
holds the raw materials on which such advice should be predicated. The 
patient tells all to his physician because he wants to be diagnosed and 
treated properly ....

Goldstein, supra note 1248, at 14. The arguments are similar for the privilege extended 
to the communications given between priest and penitent. The husband-wife privilege 
rests on the somewhat different, but well-known, judicial disposition to preserve the 
marital relationship.

1279 id.
1280 Id.
1281 In the newsman-informer situation, “the informant does not risk his health or 

liberty or fortune or soul by withholding information .... In this instance, compelling 
the disclosure of a confidential source in one highly pubilicized case really is likely 
to restrict the flow of information to the news media. And by doing so, it may well 
interfere with the freedom of the press . . . .” Id. at 14.

After reciting several instances of confidential information given to him, Walter 
Cronkite deposed:

None of these persons would have volunteered this information if they 
thought they would be exposed as the source of the information. In short, 
I would be unable to obtain much of the material that is indispcnsible to 
my work if it were believed that people could not talk to me confidentially. 

Caldwell Appendix at 53.
1282 See Committee on Rules of Practice and Procedure, Judicial Conf, of thi 

United States, Revised Draft of Proposed Rules of Evidence for the United States 
Courts and Magistrates, rule 510 (1971). Rule 510 provides:

(a) Right of Privilege. The government or a state or subdivision thereof 
has a privilege to refuse to disclose the identity of a person who has 
furnished to a law enforcement officer information purporting to reveal a 
violation of law.

The Advisory Committee’s comments accompanying the rule state that “the basic 
importance of anonymity in the effective use of informers is apparent . . . and the 
privilege of withholding their identity was well-established at common law . . . .” Id., 
citing Roviaro v. United States, 353 U.S. 53 (1957) and 8 J. Wigmore, Evidence 
§ 2374 (McNaughton rev. ed. 1961).

Only the identity of the informer is privileged; any communications made by him

Analogy to lnjormePs Privilege. Perhaps the closest analog}’
to a newsman’s privilege is what is called the “informer’s privilege,"12S2 
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a relationship which permits law enforcement officers to refuse to dis
close an informer’s identity. Resemblance between the two privileges 
lies in the fact that the informer’s privilege is justified on a presump
tion that, in its absence, valuable information would be lost to police.1283 
The analogy is bolstered by the fact that the name of an informer may 
be ordered disclosed when his identity goes to the central issue of a 
criminal case,1284 as could be the case with a newsman’s privilege. The 
malogy is imperfect, however, because the informer’s privilege is not 
founded on a constitutional guarantee.

ire not covered by the privilege except to the extent that disclosure would reveal 
his identity. However, the privilege may not be used in a criminal trial to suppress 
'he identity of a witness when the defendant’s need to adequately present his defense 
outweighs the public’s interest in protecting those in society who disclose important 
nfomiation of criminal activities to law enforcement officers. Roviaro v. United States, 

M3 US. 53 (1957).
McCray v. Illinois, 386 U.S. 300, 306 (1967).

12'4Funher, while the privilege is necessarily subject to qualifications where an 
informer’s identity goes to the central issue of a criminal trial, the qualifications 
do not apply at the early stages of the trial, which are similar to grand jury and 
legislative investigations. See United States v. Harris, 403 U.S. 573 (1971); United 
States v. McCray, 386 U.S. 300 (1967); Aguilar v. Texas, 378 U.S. 108 (1964).

See Garland v. Torre, 259 F.2d 545, 549 (2d Cir.), cert, denied, 358 U.S. 910 
1958 . “W ithout question, the exaction of this duty [to testify! impinges sometimes, if 

not always, upon the First Amendment freedoms of the witness.” Id. at 549.
1286 See Garland v. Torre, 259 F.2d 549 (2d Cir. 1958); In re Goodfader’s Appeal, 

45 Hawaii 317, 367 P.2d 472 (1961); State v. Buchanan, 250 Ore. 244, 436 P.2d 729 (1968).
1287 See note 1236 supra.

See notes 1234, 1236 supra.
!2S9 At a press conference on May 1, 1971, in answering a question that ranged 

beyond the issue of a reporter’s confidences, President Nixon used the example of 
'subpoenaing the notes of reporters,” and said that “when you go to the question 
of revealing sources, then I take a very jaundiced view' of that kind of action. Unless, 
unless it is strictly—and this would be a very narrow area—strictly in the area where 
a major crime had been committed and where the subpoenaing of the notes had 
to do with information dealing directly with that crime.” N.Y. Times, May 2, 1971» 
at 66, col. 3 (city ed.).

Although some courts have recognized the possibility of infringe
ment on first amendment rights 1285 by compulsory disclosure of news
men’s sources, past assertions of a privilege have been denied, absent a 
statutorily created privilege. Those courts which have recognized the 
applicability of a privilege under the first amendment have rejected it 
on the facts of the cases before them.1286

Biljncmg a Newsman's Privilege. The necessity for striking
a balance should concentrate on rights to a free press, unfettered in its 
newsgathering functions, and the integrity of a viable judicial process. 
Increased use of the subpoena as an avenue of first resort 1287 is a source 
of alarm to news media.1288 Both President Nixon 1289 and his Attorney



1092 The Georgetown Law Journal [Vol. 60:867

General 1290 have recognized the dangers of such an extension. Indeed, 
the Attorney General delineated specific guidelines under which Justice 
Department attorneys may resort to a subpoena to compel a newsman to 
reveal his sources.1291 The opening statement of those guidelines is 
telling in its characterization of competing interests:

1290 Address by Attorney General John Mitchell, Before the House of Delegates. 
American Bar Ass’n, Aug. 10, 1970, cited in Comment, supra note 1244, at 123 n25.

1291 Guidelines of the Attorney General on Press Subpoenas, 39 U.S.L.W. 2111 
(Aug. 25, 1970).

1292 Brief for Petitioner at 49, United States v. Caldwell, cert, granted, 402 US. 942 
(1971) (No. 70-57). In requesting the Attorney General’s authorization for a sub
poena, the following principles are to apply:

A. There should be sufficient reason to believe that a crime has occured, 
from disclosures by non-press sources. The Department does not approve 
of utilizing the press as a springboard for investigations.
B. There should be sufficient reason to believe that the information sought 
is essential to a successful investigation—particularly with reference to 
directly establishing guilt or innocence. The subpoena should not be used 
to obtain peripheral, non-essential or speculative information.
C. The Government should have unsuccessfully attempted to obtain the 
information from alternative non-press sources.
D. Authorization requests for subpoenas should normally be limited to the 
verification of published information and to such surrounding circum
stances as relate to the accuracy of the published information.
E. Great caution should be observed in requesting subpoena authorization, 
or where an orthodox First Amendment defense is raised or where a 
serious claim of confidentiality is alleged.
F. Even subpoena authorization requests for publicly disclosed informa
tion should be treated with care because, for example, cameramen have 
recently been subjected to harassment on the grounds that their photo
graphs will become available to the government.
G. In any event, subpoenas should, whenever possible, be directed at 
material information regarding a limited subject matter, should cover a 
reasonably limited period of time, and should avoid requiring production 
of a large volume of unpublished material. They should give reasonable 
and timely notice of the demand for documents.

Guidelines of the Attorney General on Press Subpoenas, 39 U.S.L.W. 2111 (Aug. 25, 
1970).

First: The Department of Justice recognizes that compulsorv 
process in some circumstances may have a limiting effect on the 
exercise of First Amendment rights. In determining whether to 
request issuance of a subpoena to the press, the approach in every 
case must be to weight that limiting effect against the public in
terest to be served in the fair administration of justice.1292

Certainly, the Justice Department’s guidelines for subpoenas to news
men are not definitive; nor do they create a newsman’s privilege, but 
they do recognize the fundamental issue, the balancing of interests 
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according to particular circumstances. Past legislative attempts to create 
a newsman's privilege have been singularly unsuccessful,1293 despite the 
fact that, to date, 17 states 1294 have created a modified privilege. One 
thoughtful analysis has found them piecemeal and uneven.1295 More 
important, statutory creation of the privilege fails to recognize its con
stitutional underpinnings.1296

^3 See Garland v. Torre, 259 F.2d 545 (2d Cir. 1958); In re Goodfader’s Appeal, 
45 Hawaii 317, 367 P.2d 472 (1961); State v. Buchanan, 250 Ore. 244, 436 P.2d 729 
(1968); cj. In re Taylor, 412 Pa. 32, 193 A.2d 181 (1963).

1294 The states are Alabama, Alaska, Arizona, Arkansas, California, Indiana, Ken
tucky, Louisiana, Maryland, Michigan, Montana, Nevada, New Jersey, New Mexico, 
New York, Ohio, and Pennsylvania. See New York Times Brief at 47.

1295 D’Alemberte, supra note 1248.
129« A privilege of constitutional proportion should not be left to the vagaries of 

individual state legislation. Moreover, the interstate character of most news media 
demands uniformity to ensure predictability in the newsman-informer relationship. 
Numerous bills have been introduced in Congress to establish a qualified newsman’s 
privilege. None has yet been reported out of committee. See S. 1311, 92d Cong., 
1st Sess. (1971); S. 3552, H.R. 16328, H.R. 16704, 91st Cong., 2d Sess. (1970).

1297 Given the fact that Congress seems unlikely to act on legislation establishing 
rhe privilege and that application of the privilege will be dependent upon widely 
varying circumstances, a court decision delineating broad guidelines appears preferable 
to legislation which may be either too vague to ensure predictability or too specific 
to cover the myriad of circumstances under which the privilege might be invoked.

12 ” Branzburg v. Pound, Ky. , 461 S.W.2d 345 (1970), cert, granted sub nom., 
Branzburg v. Hayes, 402 U.S. 942 (1971); hi re Pappas, Mass. , 266 N.E.2d 297 
(1970), cert, granted, 402 U.S. 942 (1971).

1299311 F, Supp. 358, 362 (1970); see note 1240 supra.
1300 See notes 1242-1243 supra.
13°il.The government must clearly show that there is probable cause to 

believe that the reporter possesses information which is specifically relevant 
to a specific violation of law.
2. The government must show that the information it seeks cannot be 

1 he most likely and appropriate avenue for the foundation of a 
newsman privilege may be a Supreme Court decision,1297 and a vehicle 
for fashioning tests of such a privilege is presented in Caldwell and its 
two companion cases.1298 The district court in Caldwell provided a 
well-reasoned and well-worded protective order to safeguard first 
amendment rights asserted by newsmen.1299 That order was approved 
bv the Ninth Circuit,1300 and it is likely the Supreme Court will give 
the order careful consideration.

Some general principles may be set forth to determine whether the 
privilege should be sustained. Alexander Bickel of the Yale Law School, 
in an amicus brief for the New York Times in Cald'well, suggested 
that there were three requirements which had to be met before the 
Government could compel a newsman to testify.1301 The underlying 
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foundation of those tests is a presumption that the newsman may re
fuse to testify unless all three tests are satisfied,1302 and while the tests, 
standing by themselves, leave many issues unsolved, they still provide 
a primary basis for analyzing the newsman’s privilege. The tests appear 
judicially manageable and anticipate case-by-case determination.130’ 
The Supreme Court has frequently met the problem of competing in
terests by establishing procedural safeguards.1304 The first two require
ments of Bickel’s test do form reasonable procedural safeguards, re
quiring government to satisfactorily demonstrate both a need for 
specific information, and the inability to obtain that information bv 
alternative means.

obtained by alternative means, which is to say, from sources other than the 
reporter.
3. The government must clearly demonstrate a compelling and overriding 
interest in the information.

New York Times Brief at 29.
1302 Compare Guidelines of the Attorney General on Press Subpoenas, 39 U.S.L.W. 

2111 (Aug. 25, 1970) with New York Times Brief. See also note 1301 supra and 
accompanying text.

1303 Courts are called upon daily to make determinations to uphold or deny con
stitutional rights where the facts of the case are the critical factor in the decision. 
Arrest and search and seizure actions by police are sustained or voided upon the factual 
determination of “probable cause”. Similar determinations are made in the first amend
ment area. An example of one such test utilized is that of Judge Learned Hand, 
adopted by Chief Justice Vinson in Dennis v. United States: “Whether the gravity 
of the ‘evil’ discounted by its improbability justifies such invasion of free speech as is 
necessary to avoid the danger.” 341 U.S. 494, 510 (1951).

1304 Carroll v. President & Commdrs. of Princess Anne, 393 U.S. 175 (1968); 
Freedman v. Maryland, 380 U.S. 51 (1965). There exists a close analogy between 
the tests proposed and the “overbreadth doctrine,” which was clearly enunciated in 
Sweezy v. New Hampshire, 354 U.S. 234 (1957). The doctrine requires that interests 
conflicting with the first amendment be sustained, if at all, by statutes, ordinances, 
or other regulations that are precise, narrow, carefully drafted, and tailored to make 
the least possible inroad on the first amendment. What the overbreadth doctrine 
seeks to prevent is a possible chilling effect on the exchange of ideas and the freedom 
of association. See generally Note, The First Amendment Overbreadth Doctrine, 
83 Harv. L. Rev. 844 (1970).

t305 The nature of the governmental body attempting to compel the testimony would 
bear directly upon the requirement that a compelling and overriding interest in the 
information be demonstrated. It seems unlikely that the interests of a congressional 
committee or similar legislative body in obtaining specific information would require 
divestment of the constitutional privilege.

The argument against divesting the privilege when asserted before a grand jury 
hearing is somewhat weaker, but the normal situation would dictate that a grand 
jury would be unable to show the need for specific information which it otherwise 
was unable to obtain. In the usual circumstance, a grand jury is attempting to make 
a determination whether a crime has been committed and whom should be charged 

The third requirement advocated by Professor Bickel calls for 
weighing both the issues presented and the form in which the infor
mation is sought.1305 Of necessity, this test must be applied on an ad 
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hoc basis. Professor Bickel has suggested that a “compelling and over
riding interest" can be shown only where a major crime is at issue1306 
or where a private party presses a claim of defamation against the 
newsman or his employer.1307 Under this third requirement, the privi
lege should prevail where the crime at issue is corruption or malfeasance 
in office, for in those cases the press often “serves as a powerful anti
dote to any abuses of power by government officials. . . .” 1308 It 
should also be recognized that the third requirement is to be utilized 
in determining whether to divest a newsman of his privilege only after 
rhe first two requirements of “probable cause” and “no alternative 
means” have been satisfied.1309

with its commission. Seldom, if ever, could the compelling and overriding interest 
lie determined until after an indictment has been issued.

1306 New York Times Brief at 55-64.
~ See Garland v. Torre, 259 F.2d 545 (2d Cir.), cert, denied, 358 U.S. 910 (1956); In 

r; Goodfader’s Appeal, 45 Hawaii 317, 367 P.2d 472 (1961). See also S. 1311, 92d Cong., 
1st Sess. 5 4(b)(1) (1971). This bill provides that the privilege would not apply “to 
the source of any allegedly defamatory information in any case where the defendant, 
in a civil action for defamation, asserts a defense based on the source of such in
formation.” Id.

'•30i5 Mills v. Alabama, 384 U.S. 214, 219 (1966); see Estes v. Texas, 381 U.S. 532, 539 
(1965).

1309 New York Times Brief at 55-64. Essentially, the requirements of “probable 
cause" and “no alternative means” are procedural safeguards erected to protect the 
privilege from casual divestment. The third requirement goes beyond the procedural 
and calls for a substantive demonstration that the information requested is critical 
to the case at hand.

1310 The situation in Caldwell is typical. Caldwell concluded his affidavit supporting 
the motion to quash his subpoena by saying: “[I]f I am forced to appear in secret 
grand jury proceedings, my appearance alone would be interpreted by the Black 
Panthers and other dissident groups as a possible disclosure of confidences and trusts 
and would similarly destroy my effectiveness as a newspaperman.” Caldwell Appendix 
at 19.

Doubt and suspicion would naturally arise in the mind of an informant if his 
confidant were to go behind the closed doors of a preliminary hearing or grand jury 
room. The informer could never be certain exactly how much the reporter would 
reveal in an attempt to preserve his privilege. As a consquence, the relationship 
with the informer would be “chilled.”

1811 See note 1236 supra.
1312 See Guest & Stanzler, supra note 1248, at 45-46; Comment, supra note 1272, at 

1204-05.

Criteria in Applying the Privilege. It would be difficult, if not
impossible, for a newsman asserting the privilege to demonstrate the 
precise degree of chilling which is likely to ensue should he be forced to 
restifv. Indeed, the very process of attempting to describe the probable 
chilling in a particular case may be as chilling as the testimony itself,1310 
as has been shown in recent attempts by the media1311 and others1312 
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to describe the extent to which newsmen rely on confidential sources. 
Certainly, literature of the profession suggests that confidential sources 
are central to the work of some newsmen.1313 It seems reasonable, 
therefore, to require the courts to take judicial notice of probable 
chilling effects that may be expected to occur as a result of compelling 
a newsman to reveal his confidential sources and information.1314 Con
comitantly, the newsman should not be required to produce evidence 
that his sources may be expected to refuse him information in the 
future.1315

1313 Arthur Krock, for example, writes:
Another attribute is peculiarily necessary for this work: a Washington 
correspondent must keep more rigidly the confidence of news sources . . . 
one breach of such faith, and that news source is closed.

A. Krock, The Newspaper—Its Making and Its Meaning 45 (1945). See also 
A. Krock, Memoirs: Sixty Years on the Firing Line 181, 184-85 (1968); H. Kurfeld. 
Behind the Lines: The World of Drew Pearson 50, 52-55, 142 (1968).

The literature directed toward the reporting profession is perhaps even more 
explicit. Hugh Sherwood writes:

This brings up the one rule that can be flatly and unequivocally stated in 
regard to off-the-record interviews. Once you have agreed to interview 
someone on this basis, keep your word—you will probably never get another 
interview from the person if you don’t.

H. Sherwood, The Journalistic Interview 89 (1969).
1314 The courts seem to have had little difficulty in taking notice of the fact that 

informers will discontinue providing valuable information to police unless their identity 
is guarded under the most exacting precautions and safeguards. See notes 1282-1284 
supra and accompanying text.

1315 See note 1310 supra.
1316 See D’Alemberte, supra note 1248. The author analyzes the various state statutes 

conferring some form of newsman’s privilege and criticizes the court decisions which 
have narrowly construed the definition of a newsman under those statutes. One con
clusion was that the state statutes were in disfavor with the courts and that, therefore, 
the courts were disinclined to give them a liberal construction.

1317 See general notes 53-97 supra and accompanying text.
1318 The term “legitimate’ ’should not be one of limitation. Its use should be to deny 

privilege to news media which themselves are violative of the law. If local or 
national statutes prohibit the particular news gathering or publication at issue, then 
the privilege should not attach. One problem which may arise, however, is the necessity 
of ensuring that the privilege is not so freely available that anyone may claim it. The 
individual must be able to show that he is working for a legitimate news media and 
that the information sought from him could reasonably be expected to have been 
obtained by him in his status as a newsman. Tips and other matter obtained outside 
that status would not be protected. Similarly, information used for illegal purposes, 
such as blackmail, would not be embraced within the privilege.

The threshold question in each case may be to whom the privilege 
extends.1316 If the privilege is found to be a necessary corollary of 
“freedom of press,” it could be as encompassing as that term has been 
defined in the past.1317 It could be made available to any person in
volved in the legitimate gathering and dissemination1318 of information 
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in any recognized media. Forms of reporting media which are em
braced bv this definition are, for example, newspapers, periodicals, 
books, television, radio, and movies. Any individual who works for 
these media could exercise the privilege while within the scope of his 
professional activities,1319 for instance in his capacity as reporter, 
photographer, journalist, writer, correspondent, commentator, editor, 
or owner.

■See generally Comment, supra note 1244, at 129-34. For a discussion of state 
statutes conferring a newsman’s privilege and criticizing the narrowness of the defini- 
tion of news media and newsmen, see D’Alemberte, supra note 1248. In contrast to 
: ist statutory definitions of who may exercise the privilege, the term newsman should 
be given a broad construction to give the greatest latitude to the constitutional 
guarantee of freedom of the press.

1320 See State v. Buchanan, 250 Ore. 244, 436 P.2d 729 (1968). In Buchanan, the 
managing editor of the University of Oregon student newspaper wrote an article which 
exposed the use of marihuana by students on campus. She assured students that if 
they would permit her an interview, she would not reveal their identity. When 
■ immoned before a state grand jury, she refused to release the names of the individuals 
interviewed and quoted in the article. The Oregon supreme court upheld a lower 
court in rejecting her plea for a first amendment privilege and affirmed the finding of 
contempt. She was fined $300. Under the tests outlined above, the result might well 
have been different. The student newspaper would be defined as a legitimate news 
medium and rhe defendant could have established her relationship with the newspaper. 
See generally Beaver, supra note 1248.

132ijack Anderson, and a co-worker, Britt Hume, whose syndicated column, The 
Washington Merry-Go-Round, is well known for exposes relying heavily upon con
fidential sources, are presently being sued in a libel case by Edward L. Carey, General 
Counsel of the United Mine Workers. On December 14, 1970, Anderson’s column 
reported that as a result of intensive governmental investigations of the UMW, 
President Tony Boyle and Carey spent hours going through union records and were 
later iecn removing boxfuls of documents from Boyle’s office. The article then went 
on to state that Carey had made an official complaint to police “that burglars had 
struck at union headquarters” and that among the goods reported missing was a boxful 
of “miscellaneous items.” Washington Post, Dec. 14, 1970, § C, at 13, col. 6.

During | retrial discovery, plaintiff’s attorney requested that Hume divulge the names 
of the UMW employees who reportedly saw Carey and Boyle take the box of 
records out of the union. Hume refused, claiming a limited first amendment privilege 
and raising the appeals court decision in Caldwell. Defendant’s Memorandum in Op
position to Motion to Compel Discovery, Carey v. Hume, Civ. No. 3644-70 (D.D.C., 
filed Dec. 14, 1970). If the mere filing of a libel suit and pursuing the discovery 
procedures could place a syndicated columnist, such as Jack Anderson, in the position 
of being forced to reveal his sources of information, then his utility as a columnist 
would rapidly diminish.

Peripheral issues of whether a particular individual is entitled to exer
cise the privilege are certain to arise. For instance, may a writer or 
editor of a college newspaper invoke the privilege? 1320 May a free
lance writer or a syndicated columnist claim the privilege?1321 The 
answer to each of these questions, and others which may follow will 
depend on whether, in the first instance, those individuals may invoke 
'he freedom of press guarantee. If theirs is a form of expression which 
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a court may recognize as part of the “press,” then the newsman’s privi
lege should be as broad as the first amendment itself.

Once it has been determined that the privilege is available to a given 
individual, the court must then determine whether the privilege is to 
be sustained in the particular case. Implicit in the three tests discussed 
above 1322 is the notion that the privilege could not and should not be 
an absolute one. Balancing is a delicate task, however, and the trial 
judge might conduct private proceedings to hear arguments for and 
against the privilege.1323 1324 To hold a hearing in open court, or with the 
party seeking compulsory process present, could be fraught with dan
gers the privilege is designed to eliminate. A presumption should exist 
in favor of the privilege, and once it is asserted, the opposing partv 
should have the burden of presenting clear and convincing evidence1524 
to meet those tests required to divest it.

13225^ notes 1301-1309 supra and accompanying text.
1323 The in camera procedure is currently utilized in the police-informer situation 

to determine whether the requisite probable cause for an arrest and search is present. 
The same reasons which dictate a closed hearing in that situation would demand the 
same result in the newsman-informer cases. The requirement that the newsman and his 
attorney be heard ex parte, should the court require testimony on whether to sustain 
the privilege, would seemingly prevent the opposing party from getting indirectly 
what he could not have directly.

1324 The Ninth Circuit in Caldwell gave its approval to the placing of the burden 
of proof on the party7 seeking the testimony, excluding the power to compel testi 
mony from a newsman “until there has been a clear showing of a compelling and 
overriding national interest that cannot be served by any alternative means.” 434 F.2d 
at 1086.

1325 See note 1301 supra and accompanying text.
1326 See notes 1301-1304 supra and accompanying text.
1327 See notes 1305-1309 supra and accompanying text.
1328 While invocation of national security should not be the easy key to unlock 

the privilege, it is likely that the national security nature of the testimony required 
could more easily meet the requirement of a “compelling and overriding interest '' 
See D’Alemberte, supra note 1248, at 338.

1329 The most obvious waiver situation occurs where the source of a reporter's 
information is divulged in the news. Under that circumstance, the rationale under
lying the privilege, the free flow of communication and the unfettered gathering of 
news, would no longer exist since the source would already have been exposed. However. 

Particular factors which may weigh in a given case can be suggested 
only generally, and the trial court must be left to consider the impact 
of each factor within the particular circumstances of the case before it. 
These factors may include: 1) the relevancy and immediacy of the 
specific information sought;1325 2) the availability of other means to 
obtain information;1326 1327 1328 3) the nature and seriousness of the case;132’
4) the presence of national security or foreign affairs implications;132’
5) the absence of a waiver1329 or existence of another privilege; 6) the
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forum in which testimony is sought;1330 7) whether information has 
been given in confidence;1331 and 8) whether a private litigant is assert
ing a claim of defamation against a newsman or the media.1332

where the source is merely quoted and not identified, the privilege should be available. 
Similarly, the privilege should be available where the information remains unpublished.

1330 See note 1305 rupra.
1331 Comment, supra note 1244, at 132-34.
1332 See Garland v. Torre, 259 F.2d 545 (2d Cir. 1958).

The question of a newsman’s right to withhold from government 
investigations information obtained in confidence is not altogether a 
novel one in the law. Although the issue has long been relatively dor
mant, it has acquired urgency in recent years and has drawn consider
able public and official attention. The time for a newsman’s privilege, 
not easily or casually divested, may have arrived; the privilege should 
at least be considered for what it promises to be—the constitutional 
concomitant of a free press.





RECENT DEVELOPMENTS
ADMINISTRATIVE LAW AND PROCEDURE-judicial review 
-Discretionary Action by Secretary of Transportation Is Subject to 
Judicial Review when his Decision Creates Substantial Environmental 
Impact—Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 
402 (1971).

Ever more frequently the explosive growth of concern over the 
environment and its protection confronts the massive development pro
grams requiring land and resource use.1 Federal agency involvement 
in development programs requires a workable system of judicial review 
to assure statutory compliance without disturbing the agency’s role 
as expert.2 Judicial inquiry has been restricted to protect against sub
stitution of judicial judgment for agency judgment. Where discretion 
has been granted, it is due to an agency’s special competence in the 
area.3 Traditionally, judicial review of agency action has been cir

1 See, e.g., Calvert Qiffs Coordinating Comm., Inc. v. AEC, U.S. App. D.C. , 
449 F.2d 1109 (1971) (demanding that the AEC more fully implement the National 
Environmental Policy Act of 1969); West Virginia Highlands Conservancy v. Island 
Creek Coal Co., 441 F.2d 232 (4th Cir. 1971) (seeking injunction to block mining 
and timber cutting in a section of Monongahela National Forest); Environmental 
Defense Fund, Inc. v. Ruckelshaus, 142 U.S. App. D.C. 74, 439 F.2d 584 (1971)
challenging action of EPA in refusing to suspend federal registration of pesticide DDT, 

thereby allowing its continued use); Thermal Ecology’ Must be Preserved v. AEC, 
139 US. App. D.C. 366, 433 F.2d 524 (1970) (attempting to stay AEC hearings on 
licensing of power company).

2 The importance of the agency function as expert is almost universally asserted as 
rhe basis for the delegation of power to an administrative agency. The involvement 
of technical data and the value of experience in decisionmaking suggest limited judicial 
review; the courts recognize that their expertise is limited in comparison to that 
of the agency. See, e.g., Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309, 318-19

1958); Rural Electrification Administration v. Northern States Power Co., 373 F.2d 
686, 700 ( 8th Cir.), cert, denied, 387 U.S. 945 (1967); American Airlines, Inc. v. Civil 
Aeronautics Board, 123 U.S. App. D.C. 310, 319, 359 F.2d 624, 633 (1966). See generally 
Kaufman, Judicial Review of Agency Action: A Judge's Unburdening, 45 N.Y.U.L. 
Rev. 201, 202 (1970).

3See Berman v. Parker, 348 U.S. 26, 33-36 (1954). Professor Davis favors a limited 
review, encompassing areas of judicial expertise such as consideration of constitutional 
issues, statutory’ interpretation, the limits of fair procedure, and assuring that findings 
are supported. This review, however, should not infringe upon areas of agency exper
tise. Davis, Unrevicwable Administrative Action, 15 F.R.D. 411, 433, 451 (1954).
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cumspect and limited,4 but, nevertheless, the propriety of judicial review 
has been well established.5

4 Professor Davis has detailed the evolutionary widening of judicial review of ad
ministrative action. In the 19th century administrative determinations were not 
reviewable unless Congress had specifically authorized review. In 1902 the courts 
began to move towards a general presumption of reviewability. See Davis, Unreview- 
able Administrative Action, 15 F.R.D. 411, 415-21 (1954). Yet courts are still liable 
to limit review severely. Cf. Schilling v. Rogers, 363 U.S. 666, 673-74 (1960); Berman 
v. Parker, 348 U.S. 26, 32-33, 36 (1954).

5 Judicial review of agency action is presumed applicable unless there is clear 
and convincing evidence of contrary legislative intent. See Abbott Laboratories v. 
Gardner, 387 U.S. 136, 140-41 (1967); Rusk v. Cort, 369 U.S. 367, 379-80 (1962); 
Brownell v. We Shung, 352 U.S. 180, 185 (1956). See also S. Doc. No. 248, 79th Cong, 
2d Sess. 368 (1944-46), quoted in Berger, Administrative Arbitrariness and Judicial 
Review, 65 Colum. L. Rev. 55, 77 n.14 (1965); Towle, The Non-Reviewability Problem 
Under the Administrative Procedure Act, 2 John Marshall J. Practice & Proc. 271, 
286 (1969).

6 See, e.g., O’Leary v. Brown-Pacific-Maxon, 340 U.S. 504, 507-08 (1951); St. Joseph 
Stock Yards Co. v. United States, 298 U.S. 38, 51 (per curiam), 84 (Brandcis, J, 
concurring) (1936); Florida v. United States, 282 U.S. 194, 215 (1931). See also Jaffe, 
Judicial Review: Question of Law, 69 Harv. L. Rev. 239, 240 (1955).

7 See Schilling v. Rogers, 363 U.S. 666, 676-77 (1960).
8 Public concern over the environment and agency decisionmaking power has served 

to increase judicial scrutiny in various areas of agency discretion. Compare Berman v. 
Parker, 348 U.S. 26 (1954) (agency discretion is broad enough under congressional 
mandate to take all necessary steps to eliminate blighted areas in Washington, D.C.) 
with District of Columbia Federation of Civic Ass’ns v. Volpe, U.S. App. D.C.

, F.2d (1971) (bridge construction halted because agency considered
outside pressures in reaching decision to approve project).

» 401 U.S. 402 (1971).
10 The plans calling for the use of Overton Park for Interstate Highway 1-40 origi

nally were approved in 1956 by the Bureau of Public Roads. This decision was re
affirmed by the Federal Highway Administrator in 1966. Following passage of the 
Department of Transportation Act in October, 1966—which contained restrictions on 
approval of federal expenditures for highway construction—the Department reevaluated 
the project. Subsequently, then Secretary of Transportation Boyd approved the route 
through the park. On November 5, 1969, Secretary Volpe announced final approval

Most courts are cautious not to interfere with the agency’s role as 
factfinder.6 In areas where agency action is discretionary, the courts 
often have avoided all but the most cursory review, giving little or no 
scrutiny to the circumstances and facts involved, and no consideration 
to the merits of the administrative agency’s action.7 The exigencies of 
the current environmental crisis, however, indicate that stricter control 
of agency discretion may be necessary.8 * In Citizens to Preserve Over- 
ton Park, Inc. v. Volpe,Q local citizens and environmental protection 
groups challenged the action of the Secretary of Transportation in 
granting final approval to a federally-aided interstate highway project 
which would require the use of parkland in Memphis, Tennessee.10 
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The section of highway involved was destined to pass through Overton 
Park, destroying 26 acres of the 342 acre park and severing a zoo from 
the rest of the facility.11 The Department of Transportation Act12 
and the Federal-Aid Highway Act of 196613 prohibit the Secretary 
from authorizing the use of federal funds in highway construction 
through public parks “unless 1) there is no feasible and prudent alterna
tive to the use of such land, and 2) such program includes all possible 
planning to minimize harm to such park.” 14 The relevant sections of 

of the design of the highway project. See Brief for the Secretary of Transportation 
at 6-10, id.

- The parties offered widely differing views of the resulting damage to the park 
from the proposed highway. Respondents emphasized that the highway design would 
be constructed along the course of an already existing bus road which, along with 
a chain link fence, separated the zoo from the remainder of the park. They also 
contended that the other sections of the park, including a nine hole golf course, 
outdoor theater, art academy, lake, nature trails, bridle path, and picnic grounds, 
a > d be unaffected by the highway. Brief for the Secretary of Transportation at 
11-13. id. Respondents further contended that the design of the highway, which 
called for a depressed roadway for most of the route, would not interfere with 
public use of the park. Brief for Respondent, Charles W. Speight, Comm’r, Tennessee 
Dep’t of Highways at 9-10, id.

The petitioners emphasized that the highway would cut Overton Park in half, 
causing destruction of woodland. The proposed highway would be close to both 
the zoo and the lake, affecting their use. Petitioners cited wide public use of the 
park (estimated at 1.5 million visitors in 1967) and claimed that much of the pro
posed highway would be above ground, subjecting visitors to air and noise pollution. 
Moreover, the highway would require a right of way wider than the existing bus 
lane, which is a narrow, unobtrusive road, freely crossed by pedestrian traffic. Brief 
for Petitioners at 4-5, id.

12 49 USC. H 312, 1651-59 (1970).
13 23 U.S.C. $5 101, 104, 109, 118, 120, 125, 131, 136-38, 302, 319 (1970).
14 More specifically, the provisions read:

It is hereby declared to be the national policy that special effort should be 
made to preserve the natural beauty of the countryside and public park 
and recreation lands, wildlife and waterfowl refuges, and historic sites. 
The Secretary of Transportation shall cooperate and consult with the 
Secretaries of the Interior, Housing and Urban Development, and Agricul
ture, and with the States in developing transportation plans and programs 
that include measures to maintain or enhance the natural beauty of the 
lands traversed. . . . [TJhe Secretary shall not approve any program or 
project which requires the use of any publicly owned land from a public 
park, recreation area, or wildlife or waterfowl refuge of national, State, 
or local significance as determined by the Federal, State, or local officials 
having jurisdiction thereof, or any land from an historic site of national, 
State or local significance as so determined by such officials unless (1) 
there is no feasible and prudent alternative to the use of such land, and 
(2) such program includes all possible planning to minimize harm to such 
park . . . resulting from such use.

49 U5.C. 5 1653(f) (1970) and 23 U.S.C. § 138 (1970).
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the two acts, virtually identical in their forceful operative language, are 
generally referred to as the “parklands provisions.”

Plaintiffs asserted in Overton Park that the Secretary was required 
to issue formal findings with his decision,15 and that he had failed to 
comply with the statutory requirements.16 Following the filing of affi
davits, a federal district court granted summary judgment for the de
fendants.17 A divided Sixth Circuit affirmed, viewing the Secretary’s 
decision as discretionary and supported by the affidavits filed in the 
case.18 The Supreme Court, after granting certiorari and a stay to halt 
construction, reversed without dissent in an opinion joined bv six 
Justices.19 The case was remanded to the district court, which event
ually sent the project back to the Department of Transportation for 
reconsideration.20

15 See notes 62-66 infra and accompanying text.
16 Petitioners contended that the Secretary had not made an independent determina

tion but had relied upon the judgment of the Memphis City Council. They also 
maintained that routes immediately north and south of the park were feasible and 
prudent alternatives to the proposed route. In the alternative, they urged that the 
proposed design did not include all possible methods of reducing harm to the park, 
offering two tunneling methods which, although more expensive, would allow for a 
fully depressed and covered route. See 401 U.S. at 408.

17 Citizens to Preserve Overton Park, Inc. v. Volpe, 309 F. Supp. 1189 (W.D. Tenn. 
1970). The district court held that, based upon undisputed facts in the affidavits filed, 
the Secretary had made the required determination and that his action was not 
arbitrary and capricious. Id. at 1195.

18 Citizens to Preserve Overton Park, Inc. v. Volpe, 432 F.2d 1307 (6th Cir. 1970). 
On the basis of an affidavit by Edgar H. Swick, the Deputy Director of Public 
Roads, asserting that the necessary determinations were made and presenting an account 
of the deliberative process, the court found no indication that his statements could 
be disputed at trial. The court concluded that the only true issue was the wisdom 
of the Secretary’s choice and that summary judgment was proper. Id. at 1311-14. 
Judge Celebrezze dissented, asserting that material facts were in dispute—whether 
the Secretary had made the required determinations and whether, if he had done so, 
they were supported by the record as a whole. In addition to finding summary 
judgment inappropriate, Judge Celebrezze urged that formal findings by the Secretary 
were necessary to allow effective judicial review of his determinations. Id. at 1316-18.

19 Justice Douglas did not partiepate in the case. Justice Black filed a separate 
opinion in which Justice Brennan joined, agreeing that the lower court’s decision should 
be reversed but advocating remand to the Secretary of Transportation for reconsideration 
of the project. 401 U.S. at 421. While the majority found the record insufficient 
to warrant a conclusion as to the propriety of the Secretary’s action, Justices Black 
and Brennan viewed the action as clearly not in accord with the statutory limitations. 
Id. at 422.

20 On remand, the district court reviewed an extensive administrative record sup
plied by the Department of Transportation. Deposition of officials, including Secre
tary Volpe, also was permitted. The court held that the Secretary had not made the 
requisite determination that no feasible and prudent alternative to the proposed route 
existed, or, if he had done so, that he had not applied the correct standard delineated 
by the Supreme Court. Accordingly, the decision on route location was remanded
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In determining that the parklands provisions limited the Secretary’s 
discretion in reaching his decision, the Supreme Court focused upon 
their legislative history.21 Close examination revealed ambiguity—some 
sources indicating wide discretion was to be allowed the Secretary,22 
while others indicated only narrow, limited discretion on his part.23 
Because of this ambiguity in legislative history, the Court turned to the 
statutes themselves.24 The Court found no ambiguity, holding the 
Secretary to be limited in his discretion.25

'O the Secretary. The Secretary’s approval of the design of the highway project was 
upheld by the court as not arbitrary or capricious. Citizens to Preserve Overton 
Park, Inc. v. Volpe, Civ. No. C-70-17 (W.D. Tenn., Jan. 5, 1972).

21401 US. at 411.
22 The materials reflecting House of Representatives deliberation on the Federal-Aid 

Highway Act of 1968—which amended the Department of Transportation Act and 
the Federal-Aid Highway Act of 1966—favor this interpretation. The sections W’hich 
announce the policy of protection of parklands were intended to broaden the per
spective of the decisionmakers. Other factors were to be considered in reaching 
a decision, including the displacement and disruption necessary and whether the 
demand for adequate transportation facilities could be met without the use of park- 
land. H.R. Rep. No. 1584, 90th Cong., 2d Sess. 12 (1968). The parklands provisions 
were meant to be discretionary rather than mandatory. If reasonable and prudent 
under the circumstances, parklands were to be used. 114 Cong. Rec. 19,916 (1968) 
rcmar' of Congressmen Holifield and Roberts). People as well as parklands must 

Ik protected. If displacement of large numbers of people would be required, the 
use of parklands with precautions taken to minimize harm should be preferable to 
the movement of people. Id. at 19,530 (remarks of Senator Randolph).

- Senator Cooper, disagreeing with the view of the House managers of the Con
ference Committee that the highway bill’s guidelines were discretionary, suggested 
that the Secretary had no discretion to permit use for a highway of land coming 
under the statute’s protection. 114 Cong. Rec. 24,033 (1968) (remarks of Senator 
Cooper). Senator Randolph, chairman of the Conference Committee, agreed that 
the Home view was not that of the Conference Committee. The Senators concluded 
that no intrusion upon protected lands was allowed unless no feasible and prudent 
alternative existed. In furtherance of this policy the Secretary could overrule local 
decisions to allow construction. Id. at 24,036-37.

24 401 US. at 412 & n.29; see United States v. Dickerson, 310 U.S. 554, 562 (1940); 
cf. Boston Sand & Gravel Co. v. United States, 278 U.S. 41, 48 (1928).

25 For the statutes to have any meaning, the protection of parklands must be of 
paramount importance. The Secretary, therefore, is not empowered to approve de
struction of parkland unless alternative routes present unique problems. 401 U.S. 
at 412-13.

26 401 US. at 405; see note 22 supra.
27 401 US. at 412.
28 Typically, parkland already is publicly owned, and its purchase, therefore, would 

Justice Marshall, writing for the Court, reasoned that although other 
factors were to be considered,26 the preservation of parklands was to 
be of paramount importance in the Secretary’s decision.27 28 Cost, dis
ruption. and directness almost invariably would favor the use of park
land2' and, therefore, if these factors were to be of equal weight with 
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the policy favoring parkland conservation, the statutory provisions 
would be meaningless.29 This is the key to the decision. The Court 
would require that there be unique problems presented by alternative 
routes before allowing destruction of parkland. The Secretary can 
approve highway construction through parklands only if cost and dis
ruption would reach extraordinary magnitudes for possible alternative 
routes. The natural benefits of a parkland route are not to overcome 
the statutes’ policy of preserving parklands. To give meaning to the 
clear requirements of the parklands provisions, the Court in Overton 
Park interpreted the statutes strictly.30

not place public funds in private hands, although transfer of funds from federal 
to state or local authorities would sometimes be required. Use of parkland generally 
would cause less disruption of the community because alternative sights usually 
are occupied either by businesses or by residents. In this case, however, one of the 
proposed alternative routes would have required displacement of fewer residents 
than the approved route. Brief for Petitioners at 7 & n.5, Citizens to Preserve 
Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971). Contra, Brief for the Secretary 
of Transportation at 12 n.16, id.

29 401 U.S. at 413.
30 Id.
31 See, e.g., Committee for Nuclear Responsibility, Inc. v. Seaborg, U.S. App. 

D.C. , F.2d (1971) (attempting to prevent Cannikin underground nuclear 
test); West Virginia Highlands Conservancy v. Island Creek Coal Co., 441 F.2d 232 
(4th Cir. 1971) (attempting to preserve a national forest); Environmental Defense 
Fund, Inc. v. Ruckelshaus, 142 U.S. App. D.C. 74, 439 F.2d 584 (1971) (challenging 
use of DDT).

32 U.S. App. D.C. , F.2d (1971).
33 Id. at , F.2d at
34 446 F.2d 1013 (5th Cir. 1971).

Already the Supreme Court’s decision has had widespread impact, 
encouraging lower courts to assume a more active role in protecting the 
environment. Moreover, Overton Park has served to stimulate the al
ready brisk legal activity of environmental protection groups.31 In 
District of Columbia Federation of Civic Ass'ns v. Volpe*2 Chief Judge 
Bazelon of the District of Columbia Circuit halted construction of the 
Three Sisters Bridge. He held the Secretary’s approval of the project 
invalid because the agency’s decision was reached after considering 
congressional pressures. The legislators had voted to withhold funds 
for the capital’s subway system until bridge construction had begun, 
but Judge Bazelon found that this pressure was not a relevant factor 
for the Secretary to consider—to allow its influence would effectively 
emasculate the parklands statute by permitting others to make the de
cision required of the Secretary.33 34

In another recent case, Named Individual Members of the San An
tonio Conservation Soc'y v. Texas Highway Dep’t** the Fifth Cir
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cuit held that piecemeal construction could not defeat the impact of 
Overton Park.™ The Secretary of Transportation had divided the 
project into three segments, only one of which, in his opinion, re
quired parkland use. He then approved the two other segments. The 
court ruled that the Secretary had acted beyond his authority in divid
ing the project, and that his approval of the outer segments severely 
limited alternatives to the requirement that the middle segment pass 
through the park. If unchecked, this approach would frustrate the 
purpose of the parklands provisions and make light of the feasible and 
prudent alternative standard.36

»Id. at 1020-24.
»«/</.
«7 5 U.S.C. 5 701(a) (1970).

e.g., Martin v. Gardner, 378 F.2d 352, 353 (7th Cir. 1967) (denying waiver 
¡n view of a foreign residence requirement under the Immigration and Nationality 
Act not reviewable because committed to agency discretion); United States v. One 
1961 Cadillac, 337 F.2d 730, 731-33 (6th Cir. 1964) (denying review of Attorney 
General’s refusal to remit forfeited automobile); Ferry v. Udall, 336 F.2d 706, 711-14 
9th Cir. 1964) (denying review of Secretar}’ of the Interior’s refusal to accept a bid 

on land for public sale).
39 See, e.g., Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 165-67 

(1962) (permitting review of ICC’s traditional discretionary function in granting 
a common carrier’s application); Charlton v. United States, 412 F.2d 390, 397 (3d 
Cir. 1969) (Stahl, J., concurring) (allowing review of agency action to discharge 
m emp’ovce); Western Addition Community Organization v. Weaver, 294 F. Supp. 
4B, 442-43 (N.D. Cal. 1968) (permitting review of HUD Secretary’s discretionary 
approval of relocation plan).

In the Overton Park decision, however, the Supreme Court went 
bevond determining the limitations placed upon the Secretary by the 
parklands provisions. T he Court also considered whether judicial re- 
view was applicable and, if so, what the appropriate standard of review 
should be.

The Administrative Procedure Act provides for judicial review of 
agency action unless such review is expressly precluded by statute or 
unless the action is committed to agency discretion by law.37 Prior to 
Overton Park, no definitive assessment had been made of the “com
mitted to agency discretion” provision. Some courts had applied the 
exception to limit or preclude review of discretionary agency actions,38 
while others applied the standards of review of the Administrative 
Procedure Act in all cases—seemingly ignoring the exception.39

The Supreme Court first acknowledged that no statute precluded 
review of the Secretary’s decision in Overton Park. It then went on to 
examine the “committed to agency discretion” exception, giving the 
statutory provision an extremely narrow reading: Review is preempted 
onlv when “statutes are drawn in such broad terms that in a given 
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case there is no law to apply.”40 41 The Court found clear law to applv- 
highway construction through parklands is to be allowed only in the 
most unusual situations, where there is no feasible and prudent alterna
tive, and then only after all possible planning to minimize harm to the

40 401 U.S. at 410. The Court relied on the legislative history of the Administrative 
Procedure Act to justify its narrow construction. When agency action is limited 
by statutory standards, determination of the facts is not left to agency discretion 
and must be supported by the record. S. Rep. No. 758, 79th Cong., 1st Sess. 26 (1945).

41 401 U.S. at 411.
42 See, e.g., Berger, Administrative Arbitrariness and Judicial Review, 65 Colu.m. L. 

Rev. 55 (1965); Berger, Administrative Arbitrariness: A Synthesis, 78 Yale L.J. 965 
(1959); Jaffe, The Right to Judicial Review, 71 Harv. L. Rev. 401 & 769 (1958). But see 
Davis, Unreviewable Administrative Action, 15 F.R.D. 411 (1954); Davis, Administra
tive Arbitrariness is Not Always Reviewable, 51 Minn. L. Rev. 643 (1967); Saferstein. 
N onr eview ability: A Functional Analysis of “ Committed to Agency Discretion", 
82 Harv. L. Rev. 367 (1968).

43 Berger, Administrative Arbitrariness and Judicial Review, 65 Colum. L. Rev. 55, 
58, 60-65 (1965). See also Berger, Administrative Arbitrariness: A Synthesis, 78 Yale L.J. 
965, 969-72 (1969).

41

By thus restricting the exception, the Court took sides in the debate 
regarding judicial review of administrative action, aligning itself with 
those advocating a wide application of review.42 Raoul Berger and 
Professor Louis Jaffe are the chief proponents of this view. Berger 
maintains that a literal reading of section 10 of the Administrative 
Procedure Act is unjustified. Such a reading would, in Berger’s view, 
render review for abuse of discretion mere surplusage. He points out 
that discretion is involved in almost every agency decision. The Ad
ministrative Procedure Act provides for review of action found to be 
an abuse of discretion “or otherwise not in accordance with law,” 
indicating that Congress regarded an abuse of discretion as not in ac
cordance with law. The exception for action committed by law to 
agency discretion does not preclude review of unlawfully applied dis
cretion—or abuse of discretion. Thus, Berger concludes that discretion, 
when abused, is no longer discretion; arbitrariness is always review
able.43

Professor Jaffe emphasizes that administrative action requires judicial 
review because the agency considers only part of the law, and because 
judicial review, by providing for an independent guarantee of legalitv. 
makes administrative power acceptable, giving it legitimacy, wide free
dom, vitality, and flexibility. The courts are looked to as the ultimate 
protection against executive abuse. Jaffe defines discretion as the power 
to make a choice within a class of actions. The presence of discretion 
does not preclude review and even in cases where discretion is absolute, 
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arbitrary exercise of power is not warranted. Jaffe views the “com
mitted to agency discretion” exception as creating confusion, but he 
believes that the further provisions of the judicial review section make 
it clear that the mere presence of agency discretion does not block 
review.44

44 Jaffe, The Right to Judicial Review, 71 Harv. L. Rev. 401, 406-10 & 769, 772-74 
(1958).

See Berger, Administrative Arbitrariness and Judicial Review, 65 Colum. L. Rev. 55, 
73 nn.93, 97 (1965); Jaffe, The Right to Judicial Review, 71 Harv. L. Rev. 769, 799-808 
(1958).

4«4O1 US. at 416-17.
47 Id. at 417.
«Id. at 416; see Pacific States Box & Basket Co. v. White, 296 U.S. 176, 185 

(1935) (permitting review of ICC guidelines for container sizes); United States v. 
Chemical Foundation, Inc., 272 U.S. 1, 14-15 (1926) (permitting review of authority 
delegated by the President to act under the Trading with the Enemy Act); Braniff 
Airways, Inc. v. Civil Aeronautics Board, 126 U.S. App. D.C. 399, 406, 379 F.2d 
453, 462 (1967) (permitting review of CAB award of air route to commercial airline).

49 5 US.C. 5 706(2) (E) (1970); see H.R. Rep. No. 1980, 79th Cong., 2d Sess. 45 
(1946).

Both Berger and Jaffe see constitutional difficulties in precluding any 
judicial review of administrative action. Each cites the danger inherent 
in absolute power and the due process questions raised by such a 
situation. The judiciary, not the agency, must decide the limits of an 
agency's statutory power. Since Congress has no power to act arbi
trarily, it is unable to delegate that power to administrative agencies.45

Taking the position that the “committed to agency discretion” excep
tion is a narrow one, the Court indicated that, although virtually all 
agency actions are reviewable, the scope of review is limited.46 Review
ing courts are not to substitute their own judgment for that of the 
agency,47 and the administrator’s action is accorded a presumption of 
regularity.48

w *

Plaintiffs maintained that the proper scope of review was the appli
cation of the substantial evidence test or, alternatively, a de novo re
view to determine whether the Secretary’s action was unwarranted by 
the facts. The substantial evidence test requires the reviewing court to 
weigh all evidence, both that supporting the agency action and that 
opposed to it. The court must exercise its independent judgment as to 
whether the evidence is sufficient to support the agency action in
volved. This requires review of the entire record, or as much of it as 
is relied upon by any party.49 De novo review, involving independent 
judicial factfinding, is authorized when 1) agency action is adjudicatory 
and factfinding procedures are inadequate, or 2) issues not before the 
agency are raised following nonadjudicatory agency action. De novo 
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review is applicable only when there has been a statutory administra
tive hearing on the facts which is not adequate in itself for purposes 
of review.50

50 5 U.S.C. § 706(2) (F) (1970); see S. Rep. No. 758, 79th Cong., 1st Sess. 28 (1945). 
See also 401 U.S. at 416.

51 The Court held that the substantial evidence test was not applicable in this 
case because it is applied only when the agency action is taken pursuant to a rule
making provision of the Administrative Procedure Act or the action is based on a 
public adjudicatory hearing. Neither situation existed in Overton Park. The only 
hearing required was conducted by state officials and was not designed to produce 
a record upon which agency action would be based. Such a record is the basic 
requirement for substantial evidence review. Similar reasoning excluded de novo 
review. 401 U.S. at 414-15.

52See 5 U.S.C. § 706(2) (A) (1970). This is the general standard of review for 
administrative agency actions.

53 See Abbott Laboratories v. Gardner, 387 U.S. 136, 143 (1967); Charlton v. United 
States, 412 F.2d 390, 398 (3d Cir. 1969) (Stahl, J., concurring).

54 See 1 Environmental L. Rep. 10036 (Mar. 1971).
55 401 U.S. at 416. Judicial scrutiny to insure that administrative actions do not 

extend beyond the limits of agency authority is commonplace. See, e.g., Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 167 (1962) (reviewing ICC guidelines); 
City of Yonkers v. United States, 320 U.S. 685, 692 (1944) (reviewing ICC order 
authorizing abandonment of railway line); District of Columbia Federation of Civic 
Ass’ns, Inc. v. Volpe, 316 F. Supp. 754, 761 (D.D.C. 1970), rev'd, U.S. App. D.C. ,

The Court rejected both of these standards,51 adopting instead the 
standard of arbitrary, capricious, abuse of discretion, or otherwise not 
in accordance with law.52 This standard is less broad in scope than a 
substantial evidence or de novo review test,53 although it does protect 
the right to at least minimal review. The standards sought by petitioners 
would have provided greater participation and power for the public in 
the decisionmaking process. The substantial evidence test, by requiring 
independent review of the entire administrative record, would have 
made the record of the public hearing crucial to review. A de novo 
determination of the facts would require independent judicial fact- 
finding, diluting the importance of the administrator’s findings of fact. 
Indirectly, this would lessen the effect of the presumption of regularity 
attaching to his determinations.54

Before the arbitrary, capricious, and abuse of discretion test is ap
plied, it must be determined whether the Secretary acted within his 
statutory authority. The Secretary’s discretion is limited by the park
lands provisions of the Department of Transportation Act and the 
Federal-Aid Highway Acts of 1966 and 1968, and the reviewing court 
must determine whether the Secretary realized the limitations were 
imposed, acted with them in mind in reaching his decision, and could 
have reasonably believed that his determination was in accord with the 
statutory limitations.55 If this standard is satisfied, the reviewing court 
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turns to application of the arbitrary, capricious, or abuse of discretion 
test.

While the ultimate standard of review is to be narrow, the action 
must be set aside if the Secretary failed to consider the relevant factors 
or if, although he did so, he made a clear error in judgment.56 Affidavits 
prepared after the decision has been made, solely for use in the trial 
below, could be post hoc rationalizations. Therefore, their examination 
is insufficient to guarantee effective review. The reviewing court must 
focus on the time when the decision was made and upon the infor
mation available to the decisionmaker at that time. The court should 
examine the entire administrative record then available to the Secretary 
and determine what factors he considered in reaching his decision.57 
If this record does not provide effective review the decisionmakers may 
be ordered to testify.58

F.2d (1971) (reviewing Secretary of Transportation’s approval of highway 
project). See generally Berger, Administrative Arbitrariness and Judicial Review, 65 
Colum. L. Rev. 55, 89 (1965); Jaffe, The Right to Judicial Review, 71 Harv. L. Rev. 
401 & 769, 804 (1958).

56 The clear error of judgment test is similar to the clearly erroneous standard of 
rule 52 of the Federal Rules of Civil Procedure. See McBee v. Bomar, 296 F.2d 235, 
237 (6th Cir. 1961); In re Josephson 218 F.2d 174, 182 (1st Cir. 1954). See also 
1 Environmental L. Rep. 10063 (Apr.-May 1971).

57 To operate otherwise would be to open the process of review to speculation and 
sub titution of judgment. See Burlington Truck Lines, Inc. v. United States, 371 
US. 156, 168-69 (1962); SEC v. Chenery Corp., 318 U.S. 80, 87-88 (1943); Couch v. 
Udall, 265 F. Supp. 848, 850 (W.D. Okla. 1967).

'See Shaughnessy v. United States ex rel. Accardi, 349 U.S. 280, 282-83 (1955); 
District of Columbia Federation of Civic Ass’ns, Inc. v. Volpe, 316 F. Supp. 754, 
760 61 n.12 (D.D.C. 1970), rev'd, U.S. App. D.C. , F.2d (1971).

•’313 US. 409 (1941).
60 See id. at 422.
61 See note 58 supra and accompanying text.
62 The Department of Transportation issued a regulation on October 7, 1970, (DOT 

Order 5610.1) which requires the Secretary to issue formal findings when approving 
expenditures under section 4(f) of the Department of Transportation Act. The 

The district court had relied upon United States v. Morgan59 to 
block plaintiff’s attempted deposition of a highway administrator on 
the ground that his mental processes were not subpect to judicial 
scrutinv.60 The Overton Park opinion qualifies the effect of the Morgan 
case. The Court distinguished Morgan in that there had been adminis
trative findings available, making it unnecessary to examine the adminis
trator in order to insure effective review. Overton Park illustrates that 
the need for effective review may overcome the policy consideration 
which protects the secrecy of the administrative process.61

Justice Marshall rejected the plaintiffs’ claim that a Department of 
T ransportation order62—issued subsequent to the Secretary’s decision 
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in this case63 64 65—which provides for formal findings in cases of this kind, 
should be read to require such findings in Overton Park. Plaintiffs re
lied on the general rule, stated in Thorpe v. Housing Authority,6* that 
an appellate court must enforce the law at the time of its decision.66 
The Court acknowledged that the present law required findings but 
was skeptical of the value of such findings in this case.66 The holding 
indicates that, although the Secretary may supply such findings, he 
is not required to do so. Whether or not findings are provided, how
ever, the reviewing court must take whatever steps are necessary to 
insure effective judicial review.

order was issued pursuant to an executive order instructing all federal agencies to 
establish procedures needed to direct their policies and programs to meet environmental 
goals. 401 U.S. at 417-18 & nn.31-32.

63 Secretary Volpe gave final approval to the design of the project on November 5. 
1969. Brief for the Secretary of Transportation at 10, Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402 (1971).

64 393 U.S. 268 (1969).
65 The Court in Thorpe required compliance with a Department of Housing and 

Urban Development regulation in effect at the time of its decision and cited precedents 
ranging back to the time of Chief Justice John Marshall. The Thorpe case extended 
the general principle to agency regulation changes when the agency was acting 
pursuant to legislative authorization. The principle had earlier been applied when the 
change in the law was constitutional, statutory, or judicial. See, e.g., Vandenbark v. 
Owens-Illinois Glass Co., 311 U.S. 538, 541-42 (1941) (judicial); Carpenter v. Wabash 
Ry., 309 U.S. 23, 26-27 (1940) (statutory); United States v. Chambers, 291 US. 217, 
222-23 (1934) (constitutional). The Court in Thorpe stated that exceptions to the 
general rule were to be allowed only to prevent manifest injustice. 393 US. at 281-82.

To distinguish Thorpe, the Overton Park Court alluded to a change of circum
stances—some land had been cleared and the right of way within the park purchased 
by the state—and to the unavailability of a full record. The Court admitted that the 
DOT regulation was the law at the time of its decision, but did not effectively dis
tinguish or satisfy the Thorpe language restricting exceptions to the general rule to 
those situations where it is necessary to prevent manifest injustice. The Court 
may have refused to apply Thorpe because of its lack of faith in findings prepared 
after the decision had been made. See note 66 infra and accompanying text.

66 The Court warned that findings supplied after the fact must be viewed critically 
because they are likely to be post hoc rationalizations. 401 U.S. at 420; see Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962).

67 See 1 Environmental L. Rep. 10035-36 (Mar. 1971).
68 F.2d (4th Cir. 1971). The Secretary of the Interior and the Commissioner 

of Indian Affairs must determine whether “in their judgment” performance of the

The Overton Park case heralds the advent of closer scrutinv of J 
agency actions, particularly if statutory environmental safeguards are 
involved.67 68 It is clear that the case’s impact will be felt in other areas 
of administrative law as well; the restriction of the “committed to 
agency discretion” exception to judicial review applies equally to all 
agency actions, whether or not environmental questions are involved.

At least two cases already bear this out. In Littell v. Morton,™ the 
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Fourth Circuit held reviewable a ruling of the Secretary of the Interior 
denying compensation to an attorney who had represented an Indian 
tribe. The court so held despite the committed to agency discretion 
exception and the fact that the Secretary’s decision was discretionary. 
In Amalgamated Meat Cutters and Butcher Workers of North America 
v. Connally * * a challenge to President Nixon’s wage-price freeze, both 
the Government and the reviewing court recognized that Overton 
Park limited the exception when administrative and executive officers 
are vested with discretionary powers.

The Supreme Court warned against preemption by reviewing courts 
of the administrator’s factfinding function,* 70 but broadened review of 
administrative records is likely to have dramatic impact on agency 
decisions. Administrators will be more likely to prepare a carefully 
documented record, and interest group views may gain more extensive 
consideration.71 More extensive judicial review of administrative fact
finding is likely to follow Overton Park's strengthening of judicial re
view of agency decisions. This in turn may lead to formation of judicial 
judgments critical of agency decisions. Using Overton Park's facts as 
an example, a court could conclude that an alternative route for the 
senice is sufficient to merit compensation. The Secretary thereby has wide discretion 
in deciding whether to act under his authority to approve payments for service to 
Indians.

« F. Supp. (D.D.C. 1971).
70 See note 6 supra and accompanying text.
71A recent study of urban highway location problems illustrates the prospective 

impact of Overton Park. The author cites the tradition of states planning routes and 
the federal government acquiescing in those plans. The decisionmakers weigh economic 
factors most heavily and favor the effects on users of the highway over those on 
nonusers in their consideration. The hearing process is deficient, generally beginning 
after most of the planning has been completed, and resort to the courts has been 
largely unsuccessful. The author cites the courts’ reluctance to consider the political 
<nd technological questions involved and finds review typically restricted to the 

■ rocedure followed by the planners. He concludes that resort to the courts is most 
helpful as a delaying tactic or a publicity maneuver. Aman, Urban Highways: The 
Problems of Route Location and a Proposed Solution, 47 J. Urban L. 817, 819-25 (1970).

Federal funds arc generally available under a program which runs for a limited 
time. The threat of losing federal money creates pressure to build the highway as 
quickly as possible. Because of this pressure, highway engineers often propose routing 
an interstate highway a’ong the cheapest and straightest of alternative routes. Tippy, 
Review of Route Selections for the Federal Aid Highway Systems, T1 Mont. L. Rev. 
131, 135 (1966). This presents a rather bleak picture for the preservation of park
lands, but Overton Park may help change this outlook. The accountability introduced 
through effective judicial review and a strict interpretation of the parklands pro
visions will insure a more careful consideration of alternative routes bypassing parklands. 
Even if only to produce a better record, noneconomic factors and the opinions of 
interest groups are likely to get careful consideration before the Secretary commits 
himself to the destruction of parklands and submits formal findings to a reviewing 
court’s scrutiny.
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proposed highway is both feasible and prudent. This conclusion could 
lead the court to bar construction of any other route, thereby effec
tively taking all choice away from the Secretary.

Such action is unwarranted because, while Overton Park expands 
the reviewing court’s ability to set aside agency action which it deems 
arbitrary, capricious, or an abuse of discretion, the case does not au
thorize a court to require a particular alternative course of agency 
action.72 No court can require approval of a route which it deems 
feasible and prudent. Acting as a roadblock to such affirmative action 
by a reviewing court is the Court’s repeated warning against substi 
tuting judicial judgment for that of the agency.73 The parklands pro 
visions delineate what the Secretary shall not do, not what he must 
do.74 Still, strict enforcement of these provisions will provide interest 
groups with the means to make agency discretion a limited factor, 
rather than a nearly absolute arbiter.

72 The rule is designed to impress the factfinder; however, the reviewing court has 
no power to enforce its own view. See Jaffe, Administrative Law: Burden of Proof 
and Scope of Review, 79 Harv. L. Rev. 239, 239-40 (1955).

72 See, e.g., Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 169 (1962), 
Braniff Airways, Inc. v. Civil Aeronautics Board, 126 U.S. App. D.C. 399, 409, 379 
F.2d 453, 463 (1967); Borden Co. v. Freeman, 256 F. Supp. 592, 602 (D.N.J. 1966).

74 The statutes require that certain procedural steps must be taken by the Secretary, 
but do not require him to approve a feasible and prudent alternative route for the 
highway. They provide merely that he shall not approve a route requiring parkland 
use when such an alternative exists. 49 U.S.C. § 1653(f) (1970); 23 U.S.C. § 138 (1970).

75 See notes 51-55 supra and accompanying text.
76 See notes 5, 40 supra and accompanying text.

The most significant impact of the Overton Park opinion is its clear 
setting of priorities and enunciation of the judicial role in challenged 
agency actions.75 Once it is established that judicial review is au
thorized,76 the first and most important factor for the reviewing court 
to consider is how best to guarantee that its review will be effective. 
While this will vary from case to case, depending upon the available 
record, the statutes involved, and the agency role in decisionmaking, 
the Court in Overton Park has indicated clearly that the need for ef
fective review is of paramount concern. Overton Park has relegated 
protection of the agency’s discretionary power and the secrecy of 
agency inner workings to a secondary status.
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CONSTITUTIONAL LAW—elections—States Cannot Constitution- 
Ply Impose more Stringent Residency Requirements upon Students 
than upon any Other Potential Voter—Jolicoeur v. Mihaly, 5 Cal. 3d 
'65, 488 P.2d 1, 96 Cal. Rptr. 697 (1971) (en banc) and Wilkins v. 
Bentley, .... Mich......... , 189 N.W. 2d 423 (1971).

On August 27, 1971, both the Supreme Court of Michigan and the 
Supreme Court of California decided that their respective states con
stitutionally could not impose more stringent residency requirements 
upon students than upon any other potential voter.1 Holding that the 
voting rights of many newly enfranchised 18 to 21 year olds were being 
illegally abridged, these decisions gave actual effect to numerous state
li.cuts by the United States Supreme Court2 that courts must examine 
critically state restrictions on the right to vote, because of the im- 
portance of the availability of the franchise to the democratic system. 
These holdings, if followed by other state and federal courts now con
sidering precisely the same issue, will have an enormous impact on the 
; . ¿liability of the franchise to the approximately 10 million new 18 to 
21 year old voters.3

i Jolicoeur v. Mihaly, 5 Cal. 3d 565, 488 P.2d 1, 96 Cal. Rptr. 697 (1971) (en banc); 
Wilkins v. Bentley, Mich. , 189 N.W.2d 423 (1971).

- llie right to vote is “a fundamental political right, because it is preservative of all 
rights.” Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886). “Undeniably the Constitution 
of the United States protects the rights of all qualified citizens to vote .... A con
sent line of . . . cases involving attempts to deny or restrict the right of suffrage 

has made this indelibly clear.” Reynolds v. Sims, 377 U.S. 533, 554 (1964).
3 See Comment, Student Voting Rights in University Covmrunities, 6 Harv. Civ. 

Rights—Civ. Lib. L. Rev. 397 (1971). About 5.3 million of these new voters are 
students. Id.; see U.S. Bureau of the Census, Dep’t of Commerce, Current Popu
lation Reports (Ser. P-20, No. 199, 1970).

4 Voting Rights Act Amendments of 1970, § 6, 42 U.S.C. 1973bb to 1973bb-4 
(1970). Idie 1970 Amendments also bar literacy tests for five years in all state and 
local elections, and eliminate residency requirements in presidential elections if longer 
than 30 days. Id. 3-6, 42 U.S.C. 1973b, 1973c, 1973aa to 1973aa-4 (1970).

5 Oregon v. Mitchell, 400 U.S. 112 (1970). There was no opinion of the Court,
Justice B’ack announcing the voting results and his views, the other justices filing 
sparate opinions. The Court upheld the other provisions of the 1970 Amendments.

In 19'0 Congress enacted legislation which lowered to 18 the mini
mum age for voting in local, state, and federal elections.4 5 The law was 
immediately challenged by several states, and the Supreme Court exer
cised its original jurisdiction to hold that the age-lowering provisions, 
; it hough valid for federal elections, were unconstitutional for state and 

i cal contests.6 In response to this decision, Congress passed and sub
mitted to the states a proposed constitutional amendment which, when 
ratified, became the twenty-sixth amendment:
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§ 1. The right of citizens of the United States, who are eighteen 
years of age or older, to vote shall not be denied or abridged by 
the United States or by any State on account of age.

§ 2. The Congress shall have power to enforce this article bv ap
propriate legislation.6

6 U.S. Const, amend. XXVI. Ratification was completed on June 30, 1971, when 
the proposal was approved by the Ohio legislature, the 38th state to do so.

7 5 Cal. 3d 565, 488 P.2d 1, 96 Cal. Rptr. 697 (1971).
8 See Op. Cal. Att’y Gen., No. 70-213 (Feb. 17, 1971). California Attorney General 

Evelle Younger there indicated that unmarried minors, whether students or not. 
normally would be considered to have their parents’ home as their domicile. The 
Attorney General relied upon a state law which provided that unmarried minors have 
the residence of their parents and cannot change it by their own acts. Cal. Govt 
Code § 244 (West 1966); see Kirk v. Board of Regents of the Univ, of Cal., 273 Cal. 
App. 2d 430, 78 Cal. Rptr. 260 (1969).

9 The court flatly rejected California Attorney General Younger’s contention that 
unmarried minors are incapable of having a domicile of their own. Citing various 
prior state court cases which enumerated conditions under which minors could become 
fully emancipated, the court concluded that the twenty-sixth amendment required 
that 18 year old minors be treated as adults for voting purposes, and that emancipation 
for other purposes was accordingly not in issue. Jolicoeur v. Mihaly, 5 Cal. 3d 565, 
582, 488 P.2d 1, 12, 96 Cal. Rptr. 697, 708 (1971). The court further held that state 
registrars, by considering that student status created a presumption against residency 
in the college community, were violating the spirit and letter of the state election 
code. This code uses only the widely recognized definition of domicile or residency: 
“The residence of a person is that place in which his habitation is fixed and to 
which, whenever he is absent, he has the intention of returning.” Id. at 570, 488 P.2d 
at 3, 96 Cal. Rptr. at 699, citing Cal. Elections Code § 14282 (West 1961).

10 Similar language appears in the fifteenth, nineteenth, and twenty-fourth amend
ments. The wording of these amendments has been interpreted to nullify “sophisticated 
as well as simple-minded modes of discrimination.” Lane v. Wilson, 307 U.S. 268, 275 
(1939) (failure to register in a 12 day period resulted in perpetual disenfranchisement; 
statute only applied to those who failed to vote in year immediately prior to state’s 
grandfather clause being declared unconstitutional); see South Carolina v. Katzcnbach, 
383 U.S. 301, 325 (1966) (similar fifteenth amendment language held self-executing 
to invalidate literacy tests or other state voting procedures which arc discriminatory 
either on their face or in practice); Gray v. Johnson, 234 F. Supp. 743, 746 (S.D. 
Miss. 1964) (state law requiring persons exempted from poll tax by twenty-fourth 
amendment to get special receipts held to abridge the right to vote). See also 
Gomillion v. Lightfoot, 364 U.S. 339, 342 (1960) (gerrymandering of city boundary

Plaintiffs in Jolicoeur v. Mihaly7 argued that the practices estab
lished by California8 to regulate the registration of minors and students 
were violative of California law9 and the twenty-sixth amendment. 
They relied particularly upon Congress’ use of the word “abridged” 
and compared judicial statements on the meanings and implications of 
that word as it appears in other amendments.10 Accepting all of plain
tiffs’ arguments, the California court was undoubtedly influenced by 
references to the legislative histories of the twenty-sixth amendment 
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and the Voting Rights Act Amendments of 1970.11 The court found 
that making young people with college residences travel to their par
ents' residence in order to register and vote imposed a real burden upon 
students as a class—an abridgement of the right to vote which Congress 
clearly intended to prevent.12

which resulted in removal of 95 percent of black voters and none of the whites held 
to be a deprivation of the right to vote).

Moreover, forcing young voters to undertake special burdens—obtaining 
absentee ballots, or travelling to one centralized location in each city, 
for example—in order to exercise their right to vote might well serve to 
dissuade them from participating in the election. This result, and the 
election procedures that create it, are at least inconsistent with the purpose 
of the Voting Rights Act, which sought to encourage greater political par
ticipation on the part of the young.

S. Rep. No. 26, 92d Cong., 1st Sess. 14 (1971). See also Note, Legislative History of 
Title III of the Voting Rights Act of 1910, 8 Harv. J. Legis. 123 (1970).

'2Jolicoeur v. Mihaly, 5 Cal. 3d 565, 488 P.2d 1, 96 Cal. Rptr. 697 (1971) (en banc).
13See Louisiana v. United States, 380 U.S. 145 (1965). “The cherished right of people 

in a country like ours cannot be obliterated by the use of laws like this, which leave 
rhe voting fate of a citizen to the passing whim or impulse of an individual registrar.” 
180 US. at 153. Louisiana registrars gave a test to prospective registrants that involved 
interpreting the Constitution. There were no guidelines, no suggested questions, and 
no objective criteria on which to evaluate performance. The analogy to the problem 
faced by potential student voters is clear: A student is forced by state law to over
come a presumption that he is not a resident of his college community, but the 
methods of so doing, or the adequacy of any given quantum of evidence, are unclear 
or unknown. See Comment, Restrictions on Student Voting: An Unconstitutional 
Anachronism, 4 J. Law Reform 215, 220-21 (1970). See also note 18 infra.

h Mich. , 189 N.W.2d 423 (1971).
16 Mich. Comp. Laws Ann. § 168.11(b) (1967). Most states have a similar provision. 

Ironically, many of these statutes were apparently passed to protect the voting rights 
of students.

If this view of the scope of the twenty-sixth amendment prevails, 
further argument in support of the students’ position is unnecessary. 
However, even if a court were to find that the amendment does not 
compel expressly the result reached in Jolicoeur, substantial independent 
arguments remain which probably require the same outcome.

These arguments might well be founded upon the due process and 
equal protection clauses of the fourteenth amendment. Even where a 
state can show a legitimate interest in regulating various kinds of activ
ity vagueness in the statutory schema often will result in a finding of 
unconstitutionally.13 * In Wilkins v. Bentley plaintiffs were prevented 
from registering at their college addresses in Ann Arbor, Michigan, 
under the provisions of the Michigan “gain or loss” statute: “No elector 
shall be deemed to have gained or lost a residence . . . while a student 
at any institution of learning. . . .”15 Previous Michigan courts had 
rcad this law to create a rebuttable presumption that a student is not a 
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resident in the school locale.16 However, the Wilkins court held that 
the statute, insofar as it applied to students, violated the due process 
clause17 because it granted to local registration clerks constitutionally 
prohibited discretion18 to grant or deny the franchise to potential regis
trants on a completely arbitrary basis.19 Counsel for the registrars con
ceded at oral argument that clerks in different parts of the state were 
using different standards of sufficiency to determine what a student had 
to do or say in order to overcome the statutory presumption.20

16 Attorney Gen’l v. Miller, 226 Mich. 127, 253 N.W. 241 (1934) (gain and loss 
provision is plain and unambiguous; mere declaration of intent to create domicile 
at college is insufficient); People v. Osborn, 170 Mich. 143, 135 N.W. 921 (1912 
(gain and loss provision creates rebuttable presumption; voter would have been di
enfranchised if not permitted to assert college domicile; burden of proof on voter). 
Wolcott v. Holcomb, 97 Mich. 361, 56 N.W. 837 (1893) (for voters in institutions 
covered by gain or loss statute, former residence must be considered to be domici’e 
for voting purposes).

17 Wilkins v. Bentley, Mich. , , 189 N.W.2d 423, 426-27 (1971).
Id. at , 189 N.W.2d at 427. The United States Supreme Court has held in 

numerous cases that local statutes which grant unrestricted and unguided discretion 
to local administrative officials (police or voting registrars) who must decide wheth r 
one is within the reach of such a statute are either overly broad or vague and hence 
unconstitutional. See Gregory v. Chicago, 394 U.S. Ill, 117-18, 120 (1969) (Black, J, 
concurring); Cox v. Louisiana, 379 U.S. 536 (1965); Edwards v. South Carolina. 
372 U.S. 229 (1963); Ricks v. District of Columbia, 134 U.S. App. D.C. 201, 414 F.2d 
1097 (1968).

19 See Katzenbach v. Morgan, 384 U.S. 641, 647 (1966) (New York required lit 
eracy in English of Puerto Rican potential voters).

29 Wilkins v. Bentley, Mich. , , 189 N.W.2d 423, 426 (1971).
21 Id. at ,189 N.W.2d at 427.
22 Id. at , 189 N.W.2d at 434. It can be argued that the Wilkins decision extends 

equal protection to students as far as the Michigan Supreme Court had the power 
to extend it. Id. at , 189 N.W.2d at 435.

The fact, however, that state election laws are unconstitutionally 
vague does not lead necessarily to the conclusion that students must be 
permitted to register at their college campuses. The Wilkins court 
recognized that a vague statute could be corrected by issuing guide
lines consistent with the Constitution.21 Theoretically, state legislatures 
could correct the statutes by enacting harsh and specific tests of resi
dency for students, thus avoiding any vagueness problem. In order to 
reach the conclusion that the student must be allowed to vote in his 
campus community, due process arguments must be coupled with equal 
protection arguments. Then such corrective action by any state legis
lature or court would be unconstitutional. However, the Wilkins court 
was not willing to expand its decision into a general statement of this 
principle.22

Although a state may have substantial reasons for having residency 
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requirements for voting,23 and although state laws are normally viewed 
in their most favorable light when their constitutionality is challenged 
on equal protection grounds,24 the Supreme Court recently has held that 
whenever state requirements have the effect of depriving a citizen of 
fundamental rights, the state must show that the exclusions are neces- 
sarv to promote a compelling state interest.25 Similarly, where a plain- 
' establishes that he has been denied equal protection because of dis
crimination based on race, poverty, or some other judicially disfavored 

ong these reasons are prevention of fraud through multiple voting or wholesale
: nation of phony voters in local elections, assurance of the voter’s interest in 

<>rr munity issues, and assurance that the voter has lived in the area long enough to
■ v familiar with local affairs and issues. See Dreuding v. Devlin, 234 F. Supp. 

721 I). Aid. 1964), aff'd mem., 380 U.S. 125 (1965); Cacanower & Rich, Residency
Requirements for Voting, 12 Ariz. L. Rev. 477, 495-502 (1970); MacLeod & Wilberding, 
S.-.r.-f Voting Residency Requirements and Civil Rights, 38 Geo. Wash. L. Rev. 93, 95 

1969); 77 Harv. L. Rev. 547 (1964).
One con mentator has suggested that the real interest of the state “is that the voters 

be tho e who will be affected by the outcome, so that they will vote with considered 
: lament. . . .” Singer, Student Power at the Polls, 31 Ohio St. L.J. 703, 707 (1970). 

S-jer suggests that while the absence of certain factors—property ownership, a 
: e-manent job, or payment of local taxes—should not disqualify a resident, perhaps 
their presence elsewhere should. Id. at 708. See also Comment, supra note 3, at 399.

I •. en imple durational requirements have been subjected to much criticism, especially 
in regard to presidential elections. See Comment, Residence Requirements for Voting 
r. Presidential Elections, 37 U. Chi. L. Rev. 359 (1970); MacLeod & Wilberding, supra. 
S::;ce rhe Supreme Court decided Shapiro v. Thompson, many state residency re- 
< uirements in nonclection areas have been voided on the same theory. See Shapiro v. 
Thompson, 394 U.S. 618 (1969).

24 See, e.g., McDonald v. Board of Election Comm’rs of Chicago, 394 U.S. 802 
19ZQ ; Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45 (1959); Pope v. 

Williams, 193 U.S. 621 (1904). This test of the sufficiency of state interests is fre- 
«■ ently referred to as the “rational basis” test.

- Kramer v. Union Free School Dist., 395 U.S. 621, 627 (1969); Shapiro v. Thompson, 
•4 U.S. 618, 634 (1969). See also United Mine Workers v. Illinois Bar Ass’n, 389 U.S. 

21’, 222 (1967). In Kramer, the Court invalidated a New York law which barred from 
voting in certain school district elections persons who did not own or lease property 

the district or have children in school there. In Shapiro, the Court invalidated a 
Connecticut statute which required one year’s residence for welfare eligibility.

The compelling state interest test represents a departure from earlier, more “passive” 
views of the role of the Court in analyzing the validity of state laws challenged on 

ll protection grounds. See Kotch v. Board of River Port Pilot Comm’rs, 330 
US. 552 (1947). Under the earlier view, a state law is invalid only “if it restfs] on 
grounds wholly irrelevant to achievement of the regulation’s objectives.” Id. at 556. For 
a more recent expression of the same view, see McGowan v. Maryland, 366 U.S. 
420 (1961). Oftentimes, a showing of the “fundamental” nature of the right which 
one claims has been violated is the only prerequisite to application of the compelling 
state interest test. In suffrage cases, the fundamental nature of the right to vote is 
safe to assume. See Wilkins v. Bentley, Mich. , , 189 N.W.2d 423, 428
(1971), quoting Reynolds v. Sims, 377 U.S. 533, 555 (1964) and Wesberry v. Sanders, 
376 US. 1, 17-18 (1964).
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classification, the compelling state interest test has been applied.26 27 In 
light of the twenty-sixth amendment, substantial ground exists to pre
sume, at least with regard to voting, that age discrimination is now a 
classification as disfavored as color or sex—forms of discrimination 
which the fifteenth and nineteenth amendments, respectively, were 
enacted to prevent. Therefore, both under the theory of an abridgment 
of fundamental rights and also following a disfavored classification 
analysis, the usual norms of judicial review ought to be discarded in 
favor of the compelling state interest test whenever a state tries to place 
restrictions upon the 18 to 21 year old’s exercise of the franchise.

26 See Loving v. Virginia, 388 U.S. 1, 9, 11 (1967) (state anti-miscegnation law 
violative of both due process and equal protection clauses).

27 See note 23 supra.
28 Wilkins v. Bentley, Mich. , , 189 N.W.2d 423, 430-31 (1971).
29 395 U.S. 621 (1969).
30 See id. at 632.
^ld.; see Cipriano v. City of Houma, 395 U.S. 701 (1968) (state cannot restrict 

franchise in bond election to property owners).
32 398 U.S. 419 (1970).

The most prevalent restriction of the franchise is faced by those stu
dents who cannot vote where they attend school. None of the state 
interests suggested by respondents in Wilkins21 were found to be suf
ficiently compelling to justify the degree of abridgment which the 
state claimed was necessary.28 The court emphasized the Supreme 
Court’s declaration in Kramer v. Union Free School Dis't2* that the 
imposed restrictions must be precisely formulated so that they actually 
operate to achieve the articulated state interest.30 Thus, a restriction on 
the franchise that is not effective in serving the state’s interest would 
seem to be impermissible.31 32

The Wilkins court reviewed the equal protection precedents in the 
voting rights field and concluded that Michigan’s rebuttable presump
tion against student residency was an unconstitutional denial of equal 
protection under the fourteenth amendment. This determination turned 
upon two findings: 1) that the state standards for student residency are 
indeed different from those for nonstudent residency, and 2) that this 
results in a deprivation or abridgment in fact of the student’s fran
chise, unrelated to a compelling state interest.

In Evans v. Command2 the United States Supreme Court held that 
Maryland constitutionally could not withhold the vote in state elections 
from residents of a federal enclave (the National Institutes of Health). 
Maryland argued that the residents, because they paid no local property 
taxes and were exempt from certain state regulatory and licensing pro
visions, did not have sufficient interest in state affairs to be entitled to
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state voting rights. In rejecting this argument, the Court found a suf
ficient nexus between the residents as a class and the state to conclude 
that the denial of the franchise was violative of the equal protection 
clause.33 The Court went on to enumerate the criteria constituting the 
state-resident nexus: 1) inclusion in the census for purposes of state 
congressional apportionment; 2) subjection to jurisdiction of state crimi
nal laws; 3) liability to state service of process and access to state courts; 
4) pavment of state sales, use, gasoline, or income taxes; and 5) at
tendance of children, if any, at local public schools.34 Virtually every 
student fulfills these criteria in his university community.

53 Id. at 426. The Court decided only that citizens substantially interested in, or 
affected by, state actions could vote in the state, but in view of the Court’s enumera
tion of the criteria necessary for such a finding, any potential voter would qualify. 
The question of who is “substantially interested” is thus largely academic.

34See Evans v. Comman, 398 U.S. 419, 421, 424 (1970). See also Comment, supra 
note 13, at 228-29. Additionally, in many states the jury lists are drawn from voter 
registration lists.

35See Williams v. Rhodes, 393 U.S. 23, 30 31 (1968); Bond v. Floyd, 385 U.S. 116 
(1966); Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966).

16 The court in Jolicoeur indicated that it could not blind itself to practical reality; 
forcing students to travel potentially great distances to register might result in their 
not voting at all. 5 Cal. 3d 565, 567, 488 P.2d 1, 7, 96 Cal. Rptr. 697, 703 (1971).

37 380 US. 89 (1965).
38 Id. at 94. Moreover, there has been a suggestion that the concept of the student 

“bloc vote' is more myth than reality; in Iowa, experience with relatively unhindered 
student voting has not resulted in sweeping changes in electoral results. See Note, 
Election Laws as Legal Roadblocks to Voting, 55 Iowa L. Rev. 616 (1970).

Although Evans involved a complete denial of the state and local 
vote, rather than an abridgment of it, this distinction is not legally 
significant. Imposition of burdens upon the right to vote often is tanta
mount to complete denial.35 Because of the importance of the right to 
vote, anv state action which tends to restrict its exercise rests on du
bious constitutional ground.36 37

In Carrington v. Rash*1 the Supreme Court decided a case involving 
an abridgment of the franchise similar to that faced by many students. 
At issue in Carrington was a Texas statute which prevented persons 
entering the state as servicemen from acquiring a voting residence there 
while in the service. Holding that the statute could not erect a pre
sumption that soldiers were transients, the Court also disposed of a fre
quently argued claim that the grant of the franchise to concentrated 
blocs of new voters, impliedly alien to certain parochial views and 
interests, would result in local political upheavals: “ ‘Fencing out’ from 
the franchise a sector of the population because of the way they may 
vote is constitutionally impermissible.”38

Other cases make it clear that the Constitution will not permit states 
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to withhold the franchise from certain “classes” of voters in elections 
for specific types of local issues, specifically bond issues or school board 
positions.39 The states have attempted to rely on a theory that, prima 
facie, such classes lack the requisite interest in local issues because the 
class does not possess certain special characteristics, frequently property 
ownership or parental status. Such discriminations are at the heart of the 
equal protection issue, and it is here that the mandate of the twenty
sixth amendment strengthens the equal protection considerations as thev 
apply to the issue of student voting. The implication is unavoidable 
when one remembers the community contacts heretofore accepted bv 
the Supreme Court as sufficient to foreclose state discrimination.40 It 
seems clear that anyone living in a campus community, without regard 
to legal residency, can qualify. “Intent to remain” appears to be the 
only acceptable residency test for voting.

39 City of Phoenix v. Kolodziejski, 399 U.S. 204 (1970) (exclusion of persons who 
do not pay property tax from voting for general obligation bonds violates equal 
protection); Cipriano v. City of Houma, 395 U.S. 701 (1969) (exclusion of persons 
who do not pay property tax from voting for utility revenue bonds violates equal 
protection); Kramer v. Union Free School Dist., 395 U.S. 621 (1969) (exclusion of 
persons who do not pay property tax, lease, or have children from voting for school 
board violates equal protection).

40 See note 34 supra and accompanying text.
41 Arguably, such restrictions abridge the young person’s right to vote within the 

meaning of the amendment. See notes 6 and 9 supra and accompanying text.
42 Civil Rights Act of 1964, § 101(a), 42 U.S.C. § 1971(a)(2)(A) (1970).

Although neither the Wilkins nor the Jolicoeur court explicitly fore
closed the possibility that the state legislature could enact more stringent 
requirements for determining the voting residency of all voters, such 
a move seems ill-fated. The Supreme Court’s extremely broad view of 
the sufficient nexus to state affairs for voting purposes and the Court’s 
extremely narrow view of compelling state interests in limiting the 
franchise, lead to the conclusion that such legislative attempts would 
be held unconstitutional. The passage of the twenty-sixth amendment 
gives a court an additional ground for invalidation.41

There also exists a significant statutory basis for equal protection 
claims. Section 1971(a)(2)(A) of title 42 of the United States Code 
provides in relevant part:

No person acting under color of law: (A) shall in determining 
whether any individual is qualified under State law ... to vote in 
any election, apply any standard, practice, or procedure different 
from . . . [those] applied under such law or laws to other individ
uals within the same county, parish, or similar political subdivision 
who have been found by state officials to be qualified to vote.42
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The language of this section seems to indicate that its application ex
tends beyond discriminations based on race.43 In interpreting a statute, 
a court must view its language in a way which does not do violence 
to the literal wording of the section in question44 and in a way which 
avoids pedantic constructions.45 It makes little sense to conclude that 
where Congress said ‘‘individuals,” it really meant “persons discrimi
nated against because of race.” This construction is rendered particu
larly troublesome by the legislative history of the section. The con
gressional intent was exactly the contrary.46 Therefore, section 1971 
(a) (2) (A) provides an excellent buttress to equal protection arguments 
in situations where a lack of precise voter qualifications confers upon 
local registrars excessive discretion.47

The only argument to the contrary is that it follows a section that provides that 
di-crimination based upon race is prohibited in voting. See 42 U.S.C. § 1971(a)(1) 
(1970).

44 Utah Junk v. Porter, 328 U.S. 39, 44 (1946).
45 Addison v. Holly Hill Fruit Prods., 322 U.S. 607, 617 (1944).
4’’ Congressman Emmanuel Celler, Chairman of the House Judiciary Committee, in- 

licatcd that the intent was to prevent all kinds of voting discrimination. See Hearings 
’ //J?. 2152 Before the House Comm. on the Judiciary, 88th Cong., 1st Scss., pt. 3, 

211-14 <1963). See also Guido, Memorandum of Law on 42 U.S.C. § 1971(a)(2)(A)
Common Cause Voting Rights Project). For an example of the potential use of 

section 1971(a)(2)(A), see Gaston County v. United States, 288 F. Supp. 678 
(DB.C. 1968), aff'd, 395 U.S. 285 (1969). '

47 See notes 18-20 supra and accompanying text.
4' \ny student living off campus is counted at that address unless he affirmatively 

claims a permanent address elsewhere. The status of students living in on-campus 
dormitories is unclear, depending on where the student claims his permanent address. 
S • ge- rally U.S. Bureau of the Census, Dep’t of Commerce, Current Population 
Reports 2 (Ser. P-20, No. 174, 1968).

49 Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376 U.S. 1 (1964); 
Baker v. Carr, 369 U.S. 186 (1962). See generally Auerbach, The Re apportionment 
Cases: One Person, One Vote-One Vote, One Value, in 1964 Sup. Ct. Rev. 1.

50 Wilkins v. Bentley, Mich. , , 189 N.W.2d 423, 432 (1971).
51 Mich. Comp. Laws Ann. § 205.75 (1967). . ,

For apportionment purposes, a student is often counted at his campus 
address in the census.48 Denial of his opportunity to vote at that ad
dress results in the votes of the other citizens in his locality being in
creased in value while the votes of persons in the state’s other districts 
are decreased accordingly. Where there are large concentrations of stu
dents in a district in which they cannot vote, there can be severe in
equities in apportionment, contravening the one-man, one-vote prin
ciple.49 The Wilkins court pointed to several governmental practices 
related to apportionment which cast doubt upon the reasonableness of 
Michigan’s gain or loss statute.50 For example, the state rebates certain 
tax monies to local governments on a per capita basis,51 and the federal 
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government uses a population standard to fund numerous state and 
local programs. Although the one-man, one-vote principle is a com
pelling argument against the denial of student voting rights, standing 
requirements prevent it from being raised effectively by most students 
who challenge restrictive election laws.52

52 A plaintiff’s interest must be sufficient to guarantee “that concrete adverseness 
which sharpens the presentation of [the] issues . . . .” Baker v. Carr, 369 U.S. 186, 204 
(1962). Thus, a student cannot argue the constitutional rights of another citizen 
whose vote is being diluted as a result of the student’s inability to vote in the 
district where he is counted for apportionment purposes. See Aiderman v. United 
States, 394 U.S. 165 (1969); McGowan v. Maryland, 366 U.S. 420 (1961). Compare 
Flast v. Cohen, 392 U.S. 83 (1968) with Frothingham v. Mellon, 262 U.S. 447 (1923).

53 Shapiro v. Thompson, 394 U.S. 618, 630 (1969); United States v. Guest, 383 US. 
745, 757-60 (1966); Edwards v. California, 314 U.S. 160 (1941); Williams v. Fears, 
179 U.S. 270 (1900); Crandall v. Nevada, 73 U.S. (6 Wall.) 35 (1867).

54 Sec, e.g., Mullaney v. Anderson, 342 U.S. 415 (1952) (tax on out of state entre
preneurs); Edwards v. California, 314 U.S. 160 (1941) (criminal penalties for importing 
indigents into the state); Crandall v. Nevada, 73 U.S. (6 Wall.) 35 (1867) (tax placed 
on persons leaving the state by commercial carrier).

55 Residency requirements may force citizens to choose between the right to vote 
and the right to travel. Such a “whipsaw effect” is constitutionally impermissible. See 
Aptheker v. Secretary of State, 378 U.S. 500 (1964).

56 Brief for Common Cause as Amicus Curiae at 5-13, Dunn v. Blumstein, probable
jurisdiction noted, 401 U.S. 934 (1971) (No. 70-13).

A further argument against the restriction of student voting rights 
rests upon a constitutional right to travel. Although not grounded in 
any specific constitutional provision, the Supreme Court has declared 
that every citizen has a protected right to travel freely from state to 
state.53 The denial of the right to vote is a heavier penalty to exact 
from one who exercises this right than the penalties involved in other 
cases in which the Court found an unconstitutional abridgment of the 
right to travel.54 If a student who attends college in a state different 
from his family’s residence might lose his opportunity to vote alto
gether, or at least have it seriously burdened, there would be a severe 
chilling effect upon his freedom to leave his original state.55 To maintain 
otherwise is to assert either that the right to vote is inconsequential, or 
that young people, as a matter of national policy, ought to be pressured 
to attend college in the same part of the state in which they have grown 
up.

Interference with the right to travel strengthens the argument against 
abridgment of the student’s right to vote. A consideration of the 
right to travel also brings into question the constitutionality of resi
dency requirements in general. If the compelling state interest test is 
applied, the states will find it difficult to justify long residencv require
ments.56 * The magnitude of this issue is amply indicated by the fact 
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that 24 states now require one year’s residency, 23 states require six 
months’, and only three states require three months’.57 Congressional 
concern with this problem was expressed in the Voting Rights Act 
Amendments of 1970 in which the residency requirement for federal 
elections was lowered to 30 days.58 59 In this era of a highly mobile popu
lation.55 it is questionable whether the Constitution will allow a citizen 
to be deprived of his vote simply because he moved to a new state60 
less than a year before a general election. For a student attending an 
out-of-state college, this deprivation of the franchise is especially acute. 
Return to his parents’ home for summer vacations might result in dis
enfranchisement for four years or more, so far as college community 
elections are concerned.

#7 ¡d. at 4-5 & n.3.
68 42 U5.C. 5$ 1973aato 1973aa-4 (1970).
59 Data for the 1966 elections show that about 5 million persons attributed their 

nonregistration to residency requirements. U.S. Bureau of the Census, Dep’t of 
Commerce, supra note 48, at 6-9, 34. Other estimates range from 3 to 8 million. See 
115 Cong. Rec. H38.5O6 (daily ed. Dec. 11, 1969) (remarks of Congressman Rhodes).

™ Census data indicates that the percentage of persons who resided at a different 
address over a 12 month period (the “annual mobility rate”) has been about 20 
percent since 1947. U.S. Bureau of the Census, Dep’t of Commerce, Current 
Population Reports 1 (Ser. P-20, No. 188, 1969); see 117 Cong. Rec. S12,099 (daily 
ed. July 26, 1971) (remarks of Senator Kennedy). Various plans for a universal 
voter registration scheme have been proposed. See, e.g., S. 2457, 92d Cong., 1st Sess. 
(1971); S. 2574, 92d Cong., 1st Sess. (1971).

61 The state can impose criminal penalties for fraudulent registration, and can 
make such penalties conspicuous by placing notice of their provisions on the forms 
themselves. Moreover, the closing of the rolls a reasonable time prior to the elections 
(eg., for 30 days) gives the state the opportunity to check suspect registrants. How
ever, some data strongly suggest that over 80 percent of voter exposure to the can
didates and education on the issues occurs in the months of October and early 
November, a period of only slightly more than 30 days. Brief for Common Cause 
as Amicus Curiae at 19-22, Dunn v. Blumstein, probable jurisdiction noted, 401 U.S. 
934 (1971) (No. 70-13).

Constitutionally, the states cannot impose any greater requirements 
for residency upon students than upon any other citizen. Additionally, 
serious constitutional questions exist as to whether a state may impose 
either extended residency requirements or very stringent tests of bona 
fide residency upon any potential voter. Because the right to vote is 
fundamental to the democratic process, it is doubtful that a state will 
be able to present interests sufficiently compelling to justify abridg
ment. .Many alternative methods exist which would permit the state to 
exercise control over voting so as to avoid fraud and unintelligent 
voting.61 The twenty-sixth amendment and considerations of due 
process, equal protection, and the right to travel all suggest that state 
imitations upon the franchise must be narrowly drawn and supportive 
onlv of compelling state interests.



1126 The Georgetown Law Journal [Vol. 60:1101

Moreover, the continuing nature of a large university population as 
an institutional presence in a local community raises serious questions 
as to the desirability of denying the vote to a segment of that com
munity. Students as a group tend to remain in one place for four years, 
a rate of mobility far lower than that of many other groups in the gen
eral population who need not meet such strict tests of rcsidencv. Student 
interests in the local community may in many instances be as great or 
greater than those of other citizens. Thus, the Jolicoeur and Wilkins 
courts seem to have reached results that are both constitutionally and 
socially desirable. Hopefully, federal and state courts considering the 
same issues in the future will reach the same conclusions.

PATENTS—collateral estoppel—Def end ant in Patent Infringement 
Suit May Plead, Collateral Estoppel Against Ovmer Whose Patent Has 
Been Declared Invalid in Prior Suit Against Different Defendant- 
Blonder-Tongue Laboratories, Inc. v. University of Ill. Foundation. 
402 U.S. 313, 169 U.S.P.Q. 513 (1971).

Uncertainty concerning a patent’s validity vel non can pose a 
serious problem to a competitor of the patent owner and, inferentiallv, 
to the public.1 In recent years, the United States Supreme Court has 
shown a disposition toward increasing the assurance that a patent owner 
will reap no benefit from an invalid patent.2 * 4 The Court’s unanimous 
decision in Blond er-Tongue Laboratories, Inc. v. University of Hl. 
Foundation5 continues that trend. In Blonder-Tongue, the Court over
ruled its earlier decision in Triplett v. Lowell* and held that an infringe
ment suit defendant may plead collateral estoppel against a patent owner 
whose patent has been declared invalid in a prior infringement suir

1 See Note, In Rem Validity—A Two Sided Coin, 59 Geo. L.J. 73, 81 n.50 (1970).
2See Lear v. Adkins, 395 U.S. 653, 663-71, 162 U.S.P.Q. 1, 5-7 (1969). The Court 

deemed public policy paramount to the interests of the patent owner in holding that a 
patent licensee is not estopped from challenging the validity of the patent. The thrust of 
the Lear holding would prevent a patent owner from using an invalid patent as a 
sword to coerce potential litigants into licensing agreements. The decision allows 
those most capable of challenging an invalid patent—the licensees—to do so. In 
Graham v. John Deere Co. the Court stated that “Congress may not authorize the 
issuance of patents whose effects are to remove existent knowledge from the public 
domain or to restrict free access to materials already available.” 383 U.S. 1, 6, 148 
U.S.P.Q. 459, 462 (1966). See also Sears, Roebuck & Co. v. Stiffci Co., 376 U.S. 225, 
232-33, 140 U.S.P.Q. 524, 528 (1964) (a state cannot prevent an unpatented article 
from being copied); Comco Corp. v. Day-Brite Lighting, Inc., 376 U.S. 234, 238, 140 
U.S.P.Q. 528, 530 (1964) (an unpatented design may be copied at will).

8 402 U.S. 313, 169 U.S.P.Q. 513 (1971).
4 297 U.S. 638, 29 U.S.P.Q. 1 (1936)
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against a different defendant.5 Blond er-Tongue sheds much light on 
the impact of a patent case upon subsequent litigation involving the 
same patent. A brief sketch of the prior law will focus that light.

5 402 U5. at 350, 169 U.S.P.Q. at 527.
® See Lawlor v. National Screen Service Corp., 349 U.S. 322 (1955), Cromwell v. 

County of Sac, 94 U.S. 351 (1876). In patent litigation, because of public policy, 
the Supreme Court has said that the better practice is for a court to inquire into a 
patent’s validity as well as the infringement. Sinclair v. Interchemical Co., 325 U.S. 327, 
350, 65 US.P.Q. 297, 299 (1945). Thus, even though the infringement suit may be 
di^po'ed of with a finding of noninfringement, the Court encourages lower courts 
to decide the issue of validity. See, e.g., Sisko v. Southern Resin & Fiberglass Corp.,

- F.2d 866 & n.l, 153 U.SP.Q 7 & n.l (5th Cir.), cert, denied, 389 U.S. 824, 155 
L’S.P.Q. 768 (1967); United States Plywood Corp. v. General Plywood Corp., 
170 F2d 500, 506 (6th Cir.), cert, denied, 389 U.S. 820, 155 U.S.P.Q. 768 (1967); Coe Mfg. 
Co. v. Jeddeloh Bros. Sweed Mills, Inc., 306 F.2d 455, 456, 134 U.S.P.Q. 96, 97 (9th Cir. 
1962). In view of the Supreme Court’s emphasis on the importance of the validity 
issue, a patentee presumably would be bound by estoppel to a holding of invalidity, 
even though technically it need not have been decided. This stiuation need not 
arise because the alleged infringer can seek a declaratory judgment that the claims 
are invalid, thereby forcing the court to reach the validity issue. See 306 F.2d at 456, 
134 U5.P.Q. at 97.

" “Neither reason nor authority supports the contention that an adjudication ad
verse to any or all the claims of a patent precludes another suit upon the same 
claims against a different defendant. While the earlier decision may by comity be 
given great weight in a later litigation and thus persuade the court to render a like 
decree, it is not res judicata and may not be pleaded as a defense.” 297 U.S. at 642, 
29 US.P.Q. at 3.

Res judicata precludes subsequent litigation between the same parties on all issues 
that were or could have been raised in the prior litigation. Cromwell v. County 
of Sac, 94 U.S. 351, 352 (1876). See also IB J. Moore, Federal Practice .405-.416 
(2d ed. 1965). Collateral estoppel bars only the relitigation of issues that actually 
were litigated in the prior suit. 94 U.S. at 353. See also IB J. Moore, supra, .441- 
448. Also, the issues decided must have been necessary to support the judgment. Id. 

« .443(5), at 3919-29.
Prior to the Blonder-Tongue decision, the doctrine of mutuality of estoppel had 

been the topic of vigorous discussion by commentators. See generally Currie, Civil

Surprisingly, the Blonder-Tongue case is the first instance in the 35 
vears since Triplett v. Lowell in which the Supreme Court has con
fronted squarely the doctrine of mutuality of estoppel in patent cases. 
Mutuality of estoppel means that a party cannot assert a prior judg
ment in subsequent litigation unless he would have been bound by that 
same judgment had it been adverse to him.6 The decision strongly indi
cates that erosion of the mutuality of estoppel requirement poses no 
constitutional problems in situations where the party against whom the 
plea is asserted has had a full and fair opportunity to litigate.

Prior to Blonder-Tongue, the owner of a patent which had been 
held invalid could bring suit in another jurisdiction for infringement 
of the same patent. The defendant in the second suit could not plead 
res judicata as a defense because of Triplett's requirement of mutuality.7



1128 The Georgetown Law Journal [Vol. 60:1101

This requirement has been followed in most instances* 8 and the result 
has often been the relitigation of a patent’s validity.9 Courts which have 
departed from, or have wanted to depart from, the mutuality require
ment have considered factors such as fairness and the necessity of easin? 
the judicial backlog.10 Other courts have rejected this kind of analysis 
and have followed the Triplett rule either because they felt only Con
gress should make new law,11 or because they deemed patent litigation 
unsuited for collateral estoppel by its technical nature.12 Perhaps be-

Procedure: The Tempest Brews, 53 Calif. L. Rev. 25, 38-46 (1965); Currie, Mutuality 
of Collateral Estoppel: Limits of the Bernhard Doctrine, 9 Stan. L. Rev. 281 (1957); 
Moore & Currier, Mutuality and Conclusiveness of Judgments, 35 Tul. L. Rev, 301 
(1961); Vestal, Preclusion/Res Judicata Variables: Parties, 50 Iowa L. Rev. 27 (1964); 
Vestal, Res Judicata/Preclusion by Judgment: The Law Applied in Federal Courts, 
66 Mich. L. Rev. 1723 (1968); Vestal, Res Judicata/Claim Preclusion: Judgment for 
the Claimant, 62 Nw. U.L. Rev. 357 (1967); Vestal, Procedural Aspects of Res 
Judicata/Preclusion, 1969 U. Toledo L. Rev. 15 (1969); Note, The Impacts of De
fensive and Offensive Assertion of Collateral Estoppel by a Nonparty, 35 Geo. Wash. 
L. Rev. 1010 (1967); Note, Judgments: Mutuality in Collateral Estoppel, 23 Okla. L. 
Rev. 98 (1970); Comment, Mutuality of Estoppel, 63 Nw. U.L. Rev. 209 (1968).

The doctrine has been weakened in the fields of contracts and torts. See, e.g., 
Provident Tradesmen’s Bank & Trust Co. v. Lumbermen’s Mutual Cas. Co., 411 F.2d 
88, 92-95 (3d Cir. 1969); Seguros Tepeyac, S.A. Compania Mexicana v. Jernigan, 410 
F.2d 718, 726-28 (5th Cir.), cert, denied, 396 U.S. 905 (1969); Graves v. A^ociated 
Transport, Inc., 344 F.2d 894 (4th Cir. 1965); Zdanok v. Glidden Co., 327 F.2d 944, 
954-56 (2d Cir.), cert, denied, 377 U.S. 934 (1964); Adriaanse v. United States, 184 
F.2d 968 (2d Cir. 1950), cert, denied, 340 U.S. 932 (1951); Maryland v. Capital Air
lines, Inc., 267 F. Supp. 298, 302-05 (D. Md. 1967).

8 See, e.g., Spray-Bilt, Inc. v. Ingersoll-Rand World Trade Ltd., 350 F.2d 99, 103, 
146 U.S.P.Q. 686, 690 (5th Cir. 1965); Tatko Bros. Slate Co. v. Hannon, 270 F.2d 
571, 572, 122 U.S.P.Q. 585, 586 (2d Cir.), cert, denied, 361 U.S. 915, 123 U5P.Q. 
591 (1959); S.H. Kress & Co. v. Aghnides, 246 F.2d 718, 720, 113 U.S.P.Q. 396, 397 
(4th Cir.), cert, denied, 355 U.S. 889, 115 U.S.P.Q. 426 (1957); Aghnides v. Holden. 
226 F.2d 949, 950, 107 U.S.P.Q. 195, 196 (7th Cir. 1955); Tri-Wall Containers, Inc. 
v. Continental Can Co., 323 F. Supp. 700, 169 U.S.P.Q. 212 (S.D.N.Y. 1971).

9 Between 1948 and 1958, 27 patents that had been declared invalid supported 62 
subsequent suits. Seven patents in nine suits again were found invalid. Staff of the 
Subcomm, on Patents, Trademarks and Copyrights of the Senate Comm, on the 
Judiciary, 86th Cong., 2d Sess., An Analysis on Patent Litigation Statistics 19 
(Comm. Print. 1961).

10 See, e.g., Nickerson v. Kutschera, 390 F.2d 812, 157 U.S.P.Q. 225 (3d Cir. 1968); 
Aghnides v. Holden, 226 F.2d 949, 951, 107 U.S.P.Q. 195, 197 (7th Cir. 1955) 
(Schnackenburg, J., concurring); Technograph v. Packard Bell Electronics Corp., 290 
F. Supp. 308, 159 U.S.P.Q. 543 (C.D. Cal. 1968); Nickerson v. Pep Boys—Manny, 
Moe and Jack, 247 F. Supp. 221, 148 U.S.P.Q. 125 (D. Del. 1965).

11 Nickerson v. Kutschera, 419 F.2d 983, 984, 164 U.S.P.Q. 231 (3d Cir. 1969) (per 
curiam); Technograph Printed Circuits, Ltd., v. United States, 372 F.2d 969, 153 
U.S.P.Q. 298 (Ct. Cl. 1967); Aghnides v. Holden, 226 F.2d 949, 951, 107 U5.P.Q. 
195, 197 (7th Cir. 1955).

12 Tri-Wall Containers, Inc. v. Continental Can Co., 323 F. Supp. 700, 169 U5P.Q. 
212 (S.D.N.Y. 1971); Agrashell, Inc. v Bernard Sirotta Co., 281 F. Supp. 704, 707-08, 
157 U.S.P.Q. 260, 262-63 (E.D.N.Y. 1968).
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cause of judicial reticence to abandon Triplett, various authors have 
suggested giving in rem effect to the determination of patent validity or
inv 13

Recently, there have been a series of challenges to the mutuality 
requirement. In Nickerson v. Pep Boys—Manny, Moe and Jack1* the 
United States District Court for the District of Delaware chose not to 
follow Triplett* 15 and granted a motion for summary judgment, holding 
Nickerson's patent invalid because of a prior adjudication of invalidity 
rendered in a suit against a different defendant.16 Judge Steel found 
that because Nickerson had already had a full and fair opportunity to 
litigate the issue of validity, and because there was no new evidence 
to be presented, the plaintiff should be estopped from asserting the 
validity of his patent.17

1 A number of proposals have been made to modify the Triplett rule. See generally 
Kananen, Comments and Observations on Res Judicata and Patent Law, 18 Case W. 
Res. L. Rev. 103 (1966) (favoring the use of some form of collateral estoppel); 
Rollins, In Rem Invalidity: A Solution in Search of a Problem, 12 Idea 901 (1968) 

in rem invalidity is too harsh); Schwartz, Res Judicata as Applied in Patent Office 
Prosecution and Patent Enforcement, 49 J. Pat. Off. Soc’y 637 (1967) (suggesting 
that the patentee be liable for both litigation costs and attorney’s fees if a patent 
is consecutively held invalid twice); Wright, U.S. Patent System and the Judiciary, 
4" J. Pat. Off. Soc’y 727 (1965) (collateral estoppel could be an effective solution); 
Note, In Rem Validity—A Two Sided Coin, 59 Geo. L.J. 73 (1970) (advocating 
both in rem invalidity and in rem validity with appropriate safeguards). Recently, 
a commission on the patent system recommended that a final judicial determination 
of invalidity should be in rem. See President’s Comm’n on the Patent System, To 
Promote the Progress of Useful Arts, recommendation XXIII (1966).

1« 247 F. Supp. 221, 148 U.S.P.Q. 125 (D. Del. 1965).
15 The court reasoned that the cases cited in Triplett to support the holding that 

a decision would not be res judicata against a different defendant did not support 
that holding. Therefore, the case did not rest on a solid foundation. Id. at 221-22, 
148 U.S.P.Q. at 125-26.

16 Nickerson v. Bearfoot Sole Co., 311 F.2d 858, 136 U.S.P.Q. 96 (6th Cir.), cert, 
denied, 375 U.S. 815, 139 U.S.P.Q. 565, petition for rehearing denied, 375 U.S. 949 
(1963).

17 Nickerson had chosen his forum and defendant in the earlier suit. Because the 
opinion in the first suit had been 25 pages long, the issue of validity had not been 
disposed of summarily. The rationale for this holding appears in Bruszewski v. United 
States, 181 F.2d 419 (3d Cir.), cert, denied, 340 U.S. 865 (1950). Nickerson appealed, 
but the case was settled out of court. See Nickerson v. Kutschera, 390 F.2d 812, 813, 
157 U5.P.Q. 225, 226 (3d Cir. 1968).

is Nickerson v. Kutschera, 390 F.2d 812, 813, 157 U5.P.Q. 225, 226 (3d Cir. 1968).

Nickerson subsequently sued a third defendant in the same court. 
Once again summary judgment was granted, based on the previous 
decision. On appeal, Nickerson alleged that he had “new material on 
the state of the prior art,” and the United States Court of Appeals for 
the Third Circuit remanded the case to the district court for con
sideration of the evidence.18 On remand, Judge Steel applied the con
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ventional doctrine of res judicata between the same parties and con
cluded that any evidence Nickerson possessed was immaterial to the 
issue because the prior adjudication was binding, and the issue could 
not be reconsidered.19 The case was appealed again, and the Third 
Circuit remanded for determination of whether the “new evidence" 
would entitle Nickerson to a full determination on the merits.20 21

19 The evidence, all of which could have been presented in the Bearfoot suit, con
sisted of a model of a prior art patent, an affidavit by Nickerson stating that the 
structure and function of the model were not understood by the appeals court in the 
first holding of invalidity, an affidavit by the prior art inventor, and another affidavit 
of obscure relevance. Judge Steel, relying on cases where the second suit had been 
against the same party in a different cause of action, concluded that the new evidence 
was irrelevant and contrary to precedent in the field of collateral estoppel. Nickerson 
v. Kutschera, 295 F. Supp. 1, 3-7, 161 U.S.P.Q. 205 (D. Del. 1969).

20 Nickerson v. Kutschera, 419 F.2d 983, 164 U.S.P.Q. 231 (3d Cir. 1969) (per 
curiam). The court stated that Triplett must be adhered to, that the prior decision 
could be given weight by comity, and that the trial record in the previous litigation 
must be considered. Id. at 984, 164 U.S.P.Q. at 232. In his dissent, Judge Hastie felt 
that because the new evidence had been considered by the trial court and found 
to be insignificant, there was no reason why collateral estoppel should not apply. 
Id. at 984-88, 164 U.S.P.Q. at 232-35.

21 Nickerson v. Kutschera, 333 F. Supp. 1097, 172 U.S.P.Q. 39 (D. Del. 1971).
22 290 F. Supp. 308, 159 U.S.P.Q. 543 (C.D. Cal. 1968). The action was dismissed 

under rule 37 (b) (2) (iii) of the Federal Rules of Civil Procedure for disobedience 
of court orders. Id. at 317-19, 159 U.S.P.Q. at 543.

23 The patent had been declared invalid in Technograph Printed Circuits, Ltd. v. 
Bendix Aviation Corp., 327 F.2d 497, 140 U.S.P.Q. 285 (4th Cir.) (per curiam), 
cert, denied, 379 U.S. 826 (1964). The court reasoned that, because the Court in 
Triplett had to and did decide only a much narrower question on the scope and effect 
of a disclaimer statute, the holding as to res judicata was dicta, and a motion for 
summary judgment could be granted based on a prior adjudication of invalidity in a 
suit against a different defendant. 290 F. Supp. at 319, 159 U.S.P.Q. at 543.

On remand, the defendants chose not to defend, and the court held 
a hearing on the issues of validity and ownership. An order was entered 
adjudging the patent valid, and Nickerson was held to be the owner. 
After the Blonder-T ongue decision, however, the defendants moved 
to reinstate the earlier judgment dismissing the complaint and to set 
aside the order adjudging the patent valid. The district court, relying 
on Blonder-Tongue ordered Nickerson to establish that he had not had 
a full and fair opportunity to litigate in the original case. The court 
was careful to point out that in order to allow a new trial on the merits, 
the new evidence must not be the same as that previously presented.2;

In a similar situation, although the suit was dismissed for other rea
sons, the court in Tecbnograpb Printed Circuits, Ltd. v. Packard Bell 
Electronics Corp.22 reasoned that it was proper to grant a motion for 
summary judgment based on a prior adjudication of invalidity.23 The 
court concluded that its most important inquiry was as to whether the 
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patent owner had had a full and fair opportunity to litigate in the prior 
adjudication. The court found that collateral estoppel could be invoked 
if there had been 1) a full and fair trial of identical issues; 2) an adjudi
cation thereon; and 3) an absence of new evidence which could not 
have been presented in the previous trial.24

24 290 F. Supp. at 319, 159 U.S.P.Q. at 555.
25 “A patent may not be obtained ... if the . . . subject matter as a whole would 

have been obvious at the time the invention was made to a person having ordinary 
skill in the an to which said subject matters pertains. . . .” 35 U.S.C. § 103 (1970).

26 University of Ill. Foundation v. Winegard Co., 271 F. Supp. 412, 419, 155 U.S.P.Q. 
58, 64, (S.D. Iowa 1967), aff'd, 402 F.2d 125, 159 U.S.P.Q. 129 (8th Cir. 1968), cert, 
denied, 349 U.S. 917, 161 U.S.P.Q. 832 (1969).

27 University of Ill. Foundation v. Blonder-Tongue Laboratories, Inc., 422 F.2d 769, 
164 US.P.Q. 545 (7th Cir.), cert, granted, 400 U.S. 864, 167 U.S.P.Q. 321 (1970).

28 402 U.S. at 317, 169 U.S.P.Q. at 515. The Court in Triplett stated that in rem 
invalidin' could only be achieved through legislative command. 297 U.S. at 643, 29 
U.S.P.Q. at 3-4. Both parties felt that Triplett should be followed because multiple 
litigation provided a patentee’s only safeguard against an improvident holding of 
invalidin'; if any changes were to be made, Congress should make them. Brief for 
Petitioner at 12-16, Blonder-Tongue Laboratories, Inc. v. University of Ill. Foundation, 
402 U.S. 313, 169 U.S.P.Q. 513 (1971); Brief for Respondent JFD Electronics Corp, 
at 5-13, id. The American Patent Law Association also urged that the Court leave 
modification of the Triplett rule to Congress and the legislative process. Brief for 
the American Patent Law Ass’n as Amicus Curiae at 23-29, id. The Government 
disagreed with these positions, asserting that congressional silence was not approval 
and that the rule of Triplett was a judicial formulation. The Government urged the 
Court to modify Triplett so as to leave the patent owner the right to show that 
estoppel would be inequitable. Brief for the Government as Amicus Curiae at 36-38, 
44, id.

The controversial issue presented by Blond er-T on gue arose when the 
University of Illinois Foundation sued the Winegard Company in the 
United States District Court for the Southern District of Iowa for 
patent infringement. The district court declared the patent invalid as 
being obvious in view of the prior art;25 this holding was unanimously 
affirmed by the United States Court of Appeals for the Eighth Cir
cuit.26 The Foundation also sued Blonder-Tongue in the Northern Dis
trict of Illinois charging infringement of the same patent. Although 
noting the adverse holding in the Winegard case, that federal district 
court found the patent valid, and the holding of validity was affirmed 
by the Seventh Circuit.27 The United States Supreme Court granted 
certiorari due to the conflicting decisions of the Seventh and Eighth 
Circuits. The Court subsequently requested the parties to discuss ad- 
ditionallv whether the holding of Triplett v. Lowell should continue 
ro stand.28 The Supreme Court vacated the Seventh Circuit’s decision 
and remanded the case to allow Blonder-Tongue to plead the defense 
of collateral estoppel based on the Eighth Circuit’s previous holding of 
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patent invalidity.29 The Foundation could defeat the plea only by 
showing that it had not had a full and fair opportunity to litigate in 
the Wine gar d suit.30 31

29 402 U.S. at 350, 169 U.S.P.Q. at 527-28.
M See id. On remand to the Northern District of Illinois, Blondcr-Tongue moved 

for summary judgment and asserted a plea of estoppel based on the Eighth Circuit’s 
holding of invalidity in the Winegctrd case. See University of Ill. Foundation v. 
Blonder-Tongue Laboratories, Inc., 334 F. Supp. 47, 171 U.S.P.Q. 468 (N.D. Ill. 1971). 
The court concluded that the Foundation had made no showing of any shortcomings 
in the Wmegard case and, therefore, at least procedurally, there had been a fair 
opportunity to pursue its claim in the Eighth Circuit. Id. at 50, 171 U.S.P.Q. at 469. 
On substantive grounds, the court reasoned that more than a mere disagreement with 
the prior holding of invalidity or a mere difference in conclusions reached in applica
tion of the general standard of obviousness would be needed to defeat a pica of 
estoppel; rather the decision must show on its face that the court of the first ad
judication failed to grasp the technical subject matter. Id.

31 402 U.S. at 325 n.13, 326 n.14, 169 U.S.P.Q. at 518 n.13, 519 n.14.
32 Id. at 347, 169 U.S.P.Q. at 526.
33 Id. at 331, 332 & n.23, 169 U.S.P.Q. at 520, 521 & n.23.
34 Id. at 334, 342-50, 169 U.S.P.Q. at 521, 525-27.

The Court began its analysis by considering mutuality of estoppel 
cases decided after Triplett. It concluded that the trend in both federal 
and state courts was away from rigid mutuality requirements, prin
cipally because strict adherence to that concept tended to exacerbate 
existing problems caused by crowded dockets.81 The Court reasoned 
that if a party has had a full and and fair opportunity to litigate an issue, 
relitigation of that issue should be precluded.32

Turning to the specific problem of patent litigation, the Court de
termined that the most intricate patent issues, usually those involving 
obviousness, are conceptually no more difficult than elements of scienter 
and negligence in other areas of the law. Furthermore, issues concern
ing the novelty and utility of patents may also involve many nontech
nical considerations. Thus, a second forum, even one with potentiallv 
greater patent expertise, would not necessarily insure a more accurate 
determination.33

The Court did recognize a potential for prejudice against patent 
owners, however, especially in those cases concerned with highly tech
nical subjects. But the Court balanced this possible prejudice against the 
great expense of patent litigation, the burden imposed on the judiciary, 
and the potential for harassment of competitors by a patent owner, and 
chose to abolish the requirement of mutuality of estoppel in patent 
litigation.34 As a result, a patent owner in subsequent litigation now 
will be “permitted to demonstrate, if he can, that he [was' not



1972] Recent Developments 1133

accorded^ a “full and fair opportunity, procedurally, substantively and 
evidentially’ to pursue his claim in his initial suit.35

"//. at 333, 169 U.S.P.Q. at 521. The Court relied on Eisel v. Columbia 
Packing Co. for this language. 181 F. Supp. 298, 301 (D. Mass. 1960). Eisel was a 
diversity case of first impression; the court applied what it thought Massachusetts law 
would be. Other federal courts which have abandoned the mutuality requirement have 
a lopted the full and fair opportunity standard. See, e.g., Zdanok v. Glidden Co., 327 
F.2J 9*4. 956 (2d Cir.), cert, denied, 377 U.S. 934 (1964); Bruszewski v. United States, 
181 F.2d 419, 421 (3d Cir.), cert, denied, 340 U.S. 865 (1950); United States v. United 
Air Lines, 216 F. Supp. 709, 725-30 (E.D. Wash. & D. Nev. 1962), aff'd as to res 
judicata mb novi. United States v. Wiener, 335 F.2d 379, 404-05 (9th Cir.), cert, 
dismissed, 379 US. 951 (1964).

««402 US. at 333, 169 U.S.P.Q. at 521.
«’ Id. at 350, 169 U.S.P.Q. at 527-28.
N Id. at 329, 169 US.P.Q. at 520.
W Id. at 334, 169 US.P.Q. at 521.
40 Judges who are not hospitable to patents would be more inclined to allow a plea 

of estoppel. Judge Devitt of the United States District Court for the District of 
Minnesota has observed that the Eighth Circuit is not a “congenial” forum for 
patentees, and has supported his statement with a listing of cases where the courts 
of the Eighth Circuit have declared patents invalid. See Woodstream Corp. v. Herter’s 
Inc, 312 F. Supp. 369, 370 & n.l, 165 US.P.Q. 609, 610 & n.l (D. Minn. 1970).

<1 402 US. at 333, 169 U.S.P.Q. at 521.
42 See Note, Law of the Case and Offensive Collateral Estoppel Applied in Subse

quent Suit by Different Plaintiffs, 64 Colum. L. Rf.v. 1141 (1964).

The Court reasoned that when a patentee has picked his forum, his 
defendant, and the time of suit, he should be bound by a holding of 
invalidity on the identical issue.36 Thus, the Court sought to balance 
the rights of the inventor against the public interest inherent in a patent 
by leaving the inventor with the burden of proving that the prior 
trial was unfair.37 “[T]he requirement of determining whether the 
party against whom an estoppel is asserted had a full and fair oppor
tunity to litigate is a most significant safeguard.”38 In the end, whether 
or not the patent owner will be protected against unfair use of an 
estoppel plea “will necessarily rest on the trial court’s sense of justice 
and equity.”39 Thus, the Blond er-Tongue decision allows the trial 
judge to exercise a large degree of discretion in ruling on the propriety 
of an estoppel plea.* 40

In determining whether there was a full and fair opportunity to 
litigate, courts are to take into account such factors as whether the 
patent owner chose the forum, defendant, and time.41 If the patent 
owner were the plaintiff in the first suit, he would have had control 
' er such factors and, in the absence of defects in the prior litigation, 
presumably would have had his day in court. Factors for consideration 
suggested in other areas of the law are the size of the claim, initiative in 
timing' and framing of issues, the extent of litigation, and competence 
of counsel.42
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Additionally, the Supreme Court has opened the door to an assault 
on the merits of a prior holding of patent invalidity. By sanctioning a 
patent owner’s attack on the procedural and substantive aspects of the 
holding, the Court has broadened the scope of inquiry in the second 
forum, perhaps making the later trial a hopeless tangle. For example, a 
patent owner can question the correctness of the standard of obvious
ness employed by the first court and also that court’s understanding 
of technical subject matter.43 Proof on such issues may be very difficult 
and time-consuming. How greatly this new procedure will improve 
the situation is debatable.

43 402 U.S. at 333, 169 U.S.P.Q. at 521.
44 When the Court sanctions a lower court’s consideration of the merits of a prior 

adjudication, it presupposes that it will not rule on them. Cf. Tcchnograph Printed 
Circuits, Ltd. v. United States, 372 F.2d 969, 978, 153 U.S.P.Q. 298, 304 (Ct. Cl. 1967).

45 The Court said that to determine whether the courts in the first adjudication 
failed to grasp the technical subject matter and issues in suit, the “opinions filed bv 
the District Court and the reviewing court, if any,” must be examined. 402 U.S. at 
333, 169 U.S.P.Q. at 521. It is not clear whether the Court was referring to the lack 
of a reviewing court or to the lack of an opinion by the reviewing court. Traditionally, 
whether or not a party7 appealed has been immaterial to whether or not an estoppel 
would apply. Hubbell v. United States, 171 U.S. 203, 208-09 (1898). See generally 
1B J. Moore, Federal Practice 51 416(5), at 2301-06 (2d ed. 1965).

46 In Blumcraft of Pittsburg v. Kcewneer Co., the United States District Court for 
the Northern District of Georgia refused to determine whether or not the Fourth 
Circuit had committed reversible error by ignoring certain findings of fact made 
by its lower court. — F. Supp. —, —, 172 U.S.P.Q. 43, 45 (N.D. Ga. 1971). The 
court reasoned that Blonder-Tongue did not give it authority to sit as an appellate 
court to review the decision of the Fouth Circuit. Id. This raises the strong inference 
that a patent owner whose patent had been declared invalid at the appellate level 
must be prepared to have another appellate court decide the issue of estoppel if pro
cedural and substantive errors are to be alleged to defeat a motion for summary 
judgment of invalidity based on the prior appellate adjudication of invalidity.

47 402 U.S. at 333, 169 U.S.P.Q. at 521.
48 The Third Circuit twice remanded Nickerson v. Kutschera to the district court.

Blonder-Tongue raises a subtle inference that the Supreme Court will 
not grant certiorari to review procedural and substantive errors based 
on a lower court’s holding of invalidity.44 It is unclear whether a 
patent owner must appeal procedural and substantive points in the first 
suit in order to raise them in a second adjudication and defeat a motion 
for summary judgment.45 Thus, a lower court in the second adjudica
tion appears free to determine whether every procedural or substantive 
error alleged in the prior litigation was harmless or prejudicial.46

The Supreme Court also indicated that, to defeat a plea of estoppel, 
a patent owner may introduce new evidence or witnesses that could 
not have been supplied in the first adjudication.47 The problem has 
arisen in previous cases where a motion for summary judgment has 
been based on estoppel.48 Commercial success and imitation by other 
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parties are types of evidence that may not have been available at the 
rime of the first suit.49 It might also be possible to offer evidence of a 
statistical nature to show a court’s bias against patents.50

• to consider new evidence, then to consider the case in light of the entire trial 
record of the previous litigation. See notes 18-21 supra and accompanying text. In the 
Packard Bell case, the court stated that in inquiring whether a patent owner had 
new evidence that could not have been presented in the prior adjudication, it was 
important to know how and why the evidence was relevant to the claims in suit. 
290 F. Supp. at 319, 159 U.S.P.Q. at 555. The opinion also stated that new evidence 
does not consist of the presentation of witnesses that disagree with the holding in 
’he prior suit. Id. This is the same standard applied to obtain a new trial based on 
new evidence. McCullough Tool Co. v. Wells Surveys, Inc., 343 F.2d 381, 410-11, 
145 US.P.Q. 6, 29 (10th Cir. 1965).

49 Commercial success may be evidence of nonobviousness, a prerequisite to patenta
bility. See Graham v. John Deere Co., 383 U.S. 1, 148 U.S.P.Q. 467 (1966). Imitation 
by others has been considered as evidence of nonobviousness. United States Pipe & 
Foundry Co. v. James B. Clow & Sons, Inc., 205 F. Supp. 140, 157, 133 U.S.P.Q. 576, 
590 (ND. Ala. 1962).

50 This would be similar to the type of evidence offered in civil rights litigation 
o make out a prima facie case of discrimination in the selection of grand jurors. See 

Whitus v. Georgia, 385 U.S. 545, 552 (1967); Patton v. Mississippi, 332 U.S. 463, 466
1947); Hill v. Texas, 316 U.S. 400, 404 (1942); Norris v. Alabama, 294 U.S. 587, 598 
1935). The patentee might offer the statistics into evidence, for whatever weight they 

uould be given, to show that he did not have a fair opportunity to litigate. For a 
statistical analysis of patent litigation, see I. Kayton, The Crisis of Law in Patents, 
pt. I, at A1-A15 (Patent Resources Group, Washington, D.C. 1970). See also note 
40 supra.

51 “In a case of actual controversy within its jurisdiction . . . any court of the 
United States, upon the filing of an appropriate pleading, may declare the rights 
and other legal relations of any interested party seeking such declaration, whether 
or not further relief is or could be sought. Any such declaration shall have the force 
and effect of a final judgment or decree and be reviewable as such.” 28 U.S.C. § 2201 
(1970). For a discussion of how the Declaratory Judgment Act applies to patent 
litigation, see Krieger, The Federal Declaratory Judgment Act as it Applies to Patent 
Actions, 13 Idea 668 (1968); Whinston, Justiciable Controversy Under the Federal 
Declaratory Judgment Act—Recent Developments tn Patent Cases, 43 J. Pat. Off. 
Soc’y 565 (1961).

M402 US. at 334, 169 U.S.P.Q. at 521.
« Id. at 329, 333, 347, 169 U.S.P.Q. at 519, 521, 526.

The Court did not address itself to the question of whether col
lateral estoppel could be invoked by a different defendant in a second 
suit after a patent had been declared invalid in a declaratory judgment 
action.51 Blonder-Tovgue did not involve a declaratory judgment, and 
the Court was careful to point out that it was considering only the 
situation where the patent owner had been the plaintiff in the prior 
suit.52 On the other hand, the Court emphasized that a primary con
sideration was whether the patent owner had had a full and fair op
portunity to litigate in the first suit53 and that, when an estoppel plea 
has been raised, the focus will shift to the first suit to determine whether 
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the patentee was given this opportunity.54 Although the holding can be 
read narrowly to apply only when the patent owner is the plaintiff in 
the first suit, the more important consideration is not whether the patent 
owner enjoyed the initiative, but rather whether the prior adjudication, 
taken as a whole, will support an estoppel.

54 Id. at 347, 169 U.S.P.Q. at 526.
55 For a discussion of the offensive and defensive uses of collateral estoppel, see 

Currie, Mutuality of Collateral Estoppel: Limits of the Bernhard Doctrine, 9 Stan. 
L. Rev. 281 (1957); Note, The Impacts of Defensive and Offensive Assertion of 
Collateral Estoppel by a Nonparty, 35 Geo. Wash. L. Rev. 1010 (1967).

Patent litigation does not present the typical estoppel situation, but rather the 
converse of the disaster or accident type of suits. See Nickerson v. Pep Bovs—Manny, 
Moe and Jack, 247 F. Supp. 221, 224 n.2, 148 U.S.P.Q. 125, 127-28 n.2 (D. Del. 1965). 
In accident or disaster suits the defendant will be estopped from relitigating his 
negligence, while in patent infringement the plaintiff patent owner will be estopped 
from relitigating the validity of his patent.

Judge Steel has noted that it would be unfair to allow a plea of estoppel in a 
subsequent suit where the patent had been adjudicated valid a few times in different 
suits and then held invalid in the most recent litigation. Id. at 224, 148 U.S.P.Q. at 
127. In Blumcraft of Pittsburgh v. Kaavneer Co., the court was faced with deciding 
the propriety of an estoppel plea in the situation where the patent had first been 
adjudicated valid by the Court of Claims and, subsequently in a suit against a different 
defendant, invalid by the Fourth Circuit. — F. Supp. —, 172 U.S.P.Q. 43 (N.D. Ga. 
1971). The motion for summary judgment was denied because the court refused to 
place more weight on the Fourth Circuit’s holding of invalidity at the expense of 
the Court of Claim’s holding of validity. Id. at —, 172 U.S.P.Q. at 46. However, the 
court reasoned that when a patent had been held valid once and invalid many times 
thereafter the patent owners should be estopped from bringing additional suits. Id. 
at —, 172 U.S.P.Q. at 45. The court declined to go any further by specifying the 
number of holdings of invalidity that would be necessary to estopp a patent owner 
from further litigation when there had been one holding of validity. Id.

56 If a potential litigant wanted to enhance his probability of successfully asserting 
a plea of estoppel, he would rather choose his forum than take the chance that the 
patentee would choose a forum that would not grant summary judgment.

There are four situations where a plea of estoppel could arise after 
a holding of invalidity.55 In the situation where both the first and sec
ond ajudications were infringement actions, Blonder-Tongue would 
apply on its facts. In a second situation, where the patent owner was 
the plaintiff in the first suit, an alleged infringer could bring a declara
tory judgment action against the patent owner, assert the prior judg
ment of invalidity, and ask for summary judgment.56 Clearly, this also 
would be within the scope of Blonder-Tongue because the focus would 
shift to the first adjudication to determine the propriety of the plea.

The third possible situation assumes that the patent is first held in
valid in a declaraory judgment action, and the patent owner then sues 
another party for infringement. Rather than make declaratory judg
ments of patent invalidity a possible exception to the holding of 
Blonder-Tongue, it would seem to be preferable to allow the defense 
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of collateral estoppel to be advanced.57 While in the declaratory judg
ment action the patent owner would not have had his choice of time 
and defendant, he may still have chosen the forum.58 The patent owner 
may also seek to establish that he did not have a full and fair oppor
tunity to litigate in the first suit. It does not appear reasonable in view 
of the safeguards provided by Blonder-Tongue to view the Supreme 
Court’s decision as applying only to situations where the patent owner 
was the plaintiff in the first suit.

57 Federal courts have often allowed a plea of estoppel where the party sought to 
be estopped did not have the initiative in the first suit. See Zdanok v. Glidden Co., 
327 F2d 944, 956 (2d Cir.), cert. denied, 377 U5. 934 (1964); United States v. 
United Air Lines, 216 F. Supp. 709, 725-30 (E.D. Wash. & D. Nev. 1962), afgd as to 
res judicata sub nom. United Air Lines v. Wiener, 335 F.2d 379, 404-05 (9th Cir.), 
cert, dismissed, 379 U.S. 934 (1964).

'■ “For the convenience of parties and witnesses, in the interest of justice, a district 
court may transfer any civil action to any other district or division where it might 
have been brought.” 28 U.S.C. § 1404(a) (1970); see Kerotest Mfg. Co. v. C-O-Two 
Co_ 342 US. 180, 92 U.S.P.Q. 1 (1952); William Gluckin & Co. v. International 
Playtex Corp., 407 F.2d 177, 160 U.S.P.Q. 513 (2d Cir. 1969); Ashland Oil & Refining 
Co. v. Hooker Chemical Co., — F. Supp. —, 168 U.S.P.Q. 230, 232 (S.D. Ohio 1970). 
Some cases have held that an earlier filed declaratory judgment action can be dismissed 
in view of a later filed infringement suit because the issues will be decided in the 
later filed suit. Jomar Industries, Inc. v. Diener, — F. Supp. —, 169 U.S.P.Q. 392 
(I).D.C. 1971) (oral opinion); American Greiner Electronic, Inc. v. Establissements 
Henry-Le Paute, S.A., 174 F. Supp. 918, 121 U.S.P.Q. 368 (D.D.C. 1959) (oral opinion).

59 Apparently, the Seventh Circuit has strictly construed the Blonder-Tongue de
cision to apply in patent litigation only when there has been a determination on the 
validity. Grantham v. McGraw-Edison Co., 444 F.2d 210, 216, 170 U.S.P.Q. 201, 202 
(7th Cir. 1971). The court noted that the Blonder-Tongue decision “was not intended 
to constitute a wholesale rejection of the mutuality requirement.” Id. at 217, 170 
U.S.P.Q. at 202.

"j Past commentators have felt that abandoning the mutuality requirement would 
actually increase litigation. See Rollins, In Rem Validity: A Solution in Search of a 
Problem, 12 Idea 901 (1968); von Moschzisker, Res Judicata, 38 Yale L.J. 299 (1929); 
54 Harv. L. Rev. 889 (1941); 23 Ore. L. Rev. 273 (1944).

The final situation involves those actions in which a patent is de
clared invalid in a declaratory judgment action and a different plaintiff 
brings another declaratory judgment suit, pleading the prior holding of 
invalidity. If Blonder-Tongue is extended to apply to this situation, 
then, because the focus will shift to the first trial to determine whether 
or nor the patent owner had a full and fair opportunity to litigate, the 
fact that the second suit is also one for a declaratory judgment will be 
immaterial.

W hile it is too early to predict accurately the total effect of the 
Blander-Tongue decision,59 it appears that the amount of judicial time 
saved will be minimal, especially in view of the small number of patents 
relitigated after a holding of invalidity.60 Moreover, it can be expected 
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that a patent owner faced with a plea of estoppel in a subsequent suit, 
with the resulting possibility of in rem invalidity, will exhaust all reme
dies available to him under the Blonder-Tongue rationale. This process 
may more than counterbalance any other time savings. While it is diffi
cult to predict whether or not the holding will increase the number of 
declaratory judgments, it seems clear that a potential infringer would 
rather have a forum of his own choice decide the issue of estoppel?1 
Furthermore, a patent owner faced with the possibility of in rem 
invalidity may be more likely to limit the interpretation of his claims 
in an infringement action or seek to have the patent reissued if faced 
with a holding of patent invalidity.

The Supreme Court has struck a balance between the proponents 
of collateral estoppel, on the one hand, and those who favor in rem 
invalidity on the other, by structuring collateral estoppel in patent 
litigation with sufficient safeguards to protect the patentee, at least from 
clearly erroneous holdings of invalidity. Perhaps the most significant 
precept to be gleaned from the Blond er-Tongue decision is that a 
unanimous Supreme Court has endorsed the philosophy pervading its 
earlier rule in Lear v. Adkins61 62 that there is a strong federal policy of 
voiding invalid patents and permitting the free use of the ideas con
tained within them. The rigid requirement of mutuality of estoppel 
has come to be recognized as anomalous, a vestige of the traditional 
rule of collateral estoppel.

61 A patent owner may also bring a class action under rule 23 of the Federal Rules 
of Civil Procedure for infringement in a forum of his choice. The issue of validity 
would be litigated by a representative defendant, while the infringement issue would 
be tried on a case-by-case basis. See Dale Electronics, Inc. v. R.C.L. Electronics, Inc, 
— F. Supp. —, 172 U.S.P.Q. 351 (D.N.H. 1971) (class consisted of 13 defendants 
located throughout the United States); Research Corp. v. Pfister Associated Growers, 
Inc., 301 F. Supp. 497, 162 U.S.P.Q. 432 (N.D. Ill. 1969) (class consisted of over 400 
defendants); Technograph Printed Circuits, Ltd. v. Methode Electronics, Inc, 285 
F. Supp. 714, 157 U.S.P.Q. 313 (N.D. Ill. 1968) (class consisted of 240 known alleged 
infringers).

62 395 U.S. 653, 162 U.S.P.Q. 1 (1969).


