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THE SUPREMACY OF FREE EXERCISE

Leo Pfeffer*

The Supreme Court recently reexamined the relation between 
the free exercise clause and other first amendment rights. The 
Court recognized that tinder the free exercise clause Amish chil
dren need not participate in public post-elementary school edu
cation. The author traces the development of the free exercise 
clause and concludes that after being over-shadowed for years, 
the free exercise clause has now become the most favored first 
amendment right.

It is not unusual for a constitutional law case, even one which ap
pears factually simple, to raise several different constitutional issues. 
Wisconsin v. Yoderf decided last year by the Supreme Court, raises 
more than its fair share of issues and questions, some of which are likely 
to return to the Court for more precise resolution. One interesting as
pect of the Yoder decision, however, is the emergence of the free exer
cise clause of the first amendment from years of relative insignificance 
and neglect. For years, with the exception of one case,* 1 2 the free exercise 
clause was generally subsumed by its first amendment brethren. But, in 
Yoder, the free exercise clause appears to have achieved elevated status 
and more than equal significance in the scheme of first amendment pro
tection.

* B.B.S.; College of the City of New York; J.D. New York University. Special Coun
sel, American Jewish Congress. Professor of Law, Long Island University.

1 406 U.S. 205 (1972).
2 Sherbert v. Verner, 374 U.S. 398 (1963).
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The Yoder Decision

The basic question in Yoder was quite simple on its face: May a state, 
under its compulsory school attendance law, punish admittedly con
scientious members of religious sects—in this case Old Order Amish and 
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Conservative Amish Mennonites—whose dogma forbids conventional 
post-elementary school education.3 The Court answered this question 
in the negative. The most salient issue facing the Court was, of course, 
the extent of protection afforded by the free exercise clause of the first 
amendment.4 The present article is addressed primarily to this issue.

3 406 U.S. at 207-09. The Court strenuously objected to the assertion that the Amish 
are opposed to education beyond the eighth grade. It stressed, on the basis of uncon
tradicted trial testimony, that the Amish post-eighth grade system of “learning-through- 
doing” provided the children with the skills directly relevant to their adult roles in the 
Amish community. Id. at 211-12, 223.

* See id. at 214; U.S. Const, amend. I. The first amendment provides: “Congress shall 
make no law respecting an establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a redress of grievances.” Id.

5 Writing for the majority, Chief Justice Burger observed: “The Court must not 
ignore the danger that an exception from a general obligation of citizenship on religious 
grounds may run afoul of the Establishment Clause, but that danger cannot be allowed 
to prevent any exception no matter how vital it may be to the protection of values 
promoted by the rights of free exercise.” 406 U.S. at 220-21. A number of ambitious ef
forts to reconcile the free exercise and establishment clauses have been made by legal 
scholars. See, e.g., M. Konvitz, Religious Liberty and Conscience (1968); P. Kurland, 
Religion and the Law (1962); Galanter, Religious Freedoms in the United States: A 
Turning Point?, 1966 Wis. L. Rev. 217; Giannella, Religious Liberty, Nonestablishment, 
and Doctrine Development (pt. 2), 81 Harv. L. Rev. 513 (1968); Giannella, Religious 
Liberty, N onestablishment, and Doctrine Development (pt. 1), 80 Harv. L. Rev. 1381 
(1967).

G See, e.g., Torasco v. Watkins, 367 U.S. 488, 492-93 (1961); McGowan v. Maryland, 
366 U.S. 420, 443 (1961); Illinois ex rel. McCollum v. Board of Educ., 333 U.S. 203, 210 
(1948); Everson v. Board of Educ., 330 U.S. 1, 15 (1947).

7 In Arlan’s Department Store v. Kentucky, the Supreme Court had before it a claim, 
rejected by the Court of Appeals of Kentucky, that an exemption of Sabbatarians from 
a compulsory Sunday closing law violated the establishment clause. 371 U.S. 218, 220 
(1962) (Douglas, J., dissenting); see Commonwealth v. Arlan’s Dep’t Store, 357 S.W.2d 
708, 710 (Ky. 1962). The Court dismissed the appeal for want of a substantial federal 
question. 371 U.S. at 218.

In United States v. Seeger, the Court avoided passing upon a claim that the limitation 
of exemption from military services under section 6(j) of the Universal Military Train
ing and Service Act to persons who by reason of religious training and belief are op
posed to war violated the establishment clause by finding that each of the three draftees 
involved in the cases before it had the requisite training and belief. 380 U.S. 163, 165, 
185-88 (1965); see Universal Military Training and Service Act § 6(j), 50 U.S.C. App. 
§ 456 (j) (1970). See also Welsh v. United States, 398 U.S. 333 (1970).

However, as the Court noted, an establishment clause question was 
also involved in the case.5 On a number of occasions, the Court has 
stated that the establishment clause forbids aid to religion,6 and a law 
which exempts religiously motivated parents from sending their chil
dren to secondary schools while imposing that obligation on all other 
parents might well be deemed a law in aid of religion.7 The Court re
solved the possible conflict by ignoring the no-aid test. Instead it in
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voked the test announced in Walz v. Tax Commission* that the estab
lishment clause was aimed at “sponsorship, financial support, and active 
involvement of the sovereign in religious activity,” 8 9 10 none of which 
was present in Yoder 1Q

8 397 U.S. 664 (1970).
9 Id. at 668.
10 See 406 U.S. at 234 n.22.
n 268 U.S. 510 (1925).
12 Id. at 532-36.
13 Id. at 534.
14People v. Donner, 199 Misc. 643, 653, 99 N.Y.S.2d 830, 839 (Dom. Rel. Ct. 1950), 

affd, 278 App. Div. 705, 103 N.Y.S.2d 757, afi'd, 302 N.Y. 857, 100 N.E.2d 48, appeal 
dismissed, 342 U.S. 884 (1951).

is See 406 U.S. at 207 & n.2.
16 See id. at 228, 229 n.19.

In addition to the religion clauses, other constitutional restrictions 
were relevant to the facts in Yoder. The case presented the conflict be
tween the rights and responsibilities of parents in the upbringing of their 
children and the rights and responsibilities of the state as parens patriae. 
The question thus arises whether the same result would have followed 
if the Yoders had not been religiously motivated. In Pierce v. Hill Mili
tary Academy,11 the Court held that a state could not constitutionally 
prohibit parents from sending their children to private secular schools 
to receive statutorily mandated elementary education.12 As the Court 
noted, there was no question as to the power of the state “to require 
that all children of proper age attend some school.” 13 This power exists 
even where a parent’s refusal to send his children to school is based upon 
religious considerations.14

In Pierce, the Court did not define, nor was it necessary there to de
fine, what constituted a “proper” age; but in Yoder the question whether 
a proper age could be as high as 16 was squarely presented.15 If so, could 
the state then raise the age to 17, or 18, or even 21—the traditional com
mon law age of maturity? The Yoder Court noted that a substantial 
motivating factor in enactment of compulsory school attendance laws 
was the elimination or curtailment of competition by children in the 
adult labor market.16 With ever-increasing productivity in this age of 
technological revolution, a state could deem it necessary to curtail com
petition further by keeping 18, 19, and 20-year-olds out of the labor 
market and in school. Of course, in such a case the state would be acting 
as parens patriae for the economy rather than for children, but it may 
be presumed that the state could concomitantly continue the parents’ 
legal obligation to support their children during the extended enforced 
childhood.
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The Yoder Court pointed to the “strong evidence that there is at best 
a speculative gain, in terms of meeting the duties of citizenship, from 
an additional one or two years of compulsory formal education.” 17 
Others also have expressed skepticism regarding the efficacy of formal 
education in increasing earning capacity or achieving upward socio
economic mobility.18 It may be assumed that many American parents 
share this skepticism, at least with respect to secondary education. As 
to these parents, Yoder presented the question of how far the state may 
go toward substituting its judgment for that of parents in deciding what 
is best for their children.19

n Id. at 227.
18 See C. Jencks, Inequality: A Reassessment of the Effect of Family and School

ing in America 135-226 (1972).
19 The fact that the appellees in Yoder raised only the free exercise claim need not 

have precluded the Court from considering and passing upon the broader question 
whether a state may compel anyone to send his children to secondary school. Cf. Ter- 
miniello v. Chicago, 337 U.S. 1 (1949); notes 56-59 infra and accompanying text.

20 Wis. Stat. Ann. § 118.15(1) (a) (1973).
21 See 406 U.S. at 231 n.21. Justice Douglas, in his partial dissent, refused to join in 

this assumption. Id. at 242-43 (Douglas, J., dissenting in part).
22 Justice Douglas was quite explicit on this point. Id. at 243-46 (Douglas, J., dissenting 

in part); see id. at 237 (Stewart, J., concurring). But see id. at 232. See also Pfeffer, 
Religion in the Upbringing of Children, 35 B.U.L. Rev. 333, 354-56 (1955).

23 Cf. J.S. Mill, On Liberty, in The Six Great Humanistic Essays of John Stuart 
Mill 135 (1963). In Yoder, the Court noted that Congress had exempted sects such as 
the Old Order Amish from social security benefits and obligations, but conditioned 
the exemption on a finding that such groups make reasonable provisions for their de
pendent members. 406 U.S. at 222 n.ll. The issue also is presented sharply in cases 
where the state seeks to require adults to accept medical treatment against their re
ligious scruples. Compare Raleigh Fitkin-Paul Morgan Memorial Hosp. v. Anderson, 42 
N.J. 421, 423-24, 201 A.2d 537, 538, cert, denied, 377 U.S. 985 (1964) (ordering life
saving blood transfusion for pregnant Jehovah’s Witness woman) with In re Osborne, 
294 A.2d 372, 375 (D.C. Ct. App. 1972) (refusing to compel blood transfusion for adult 
male Jehovah’s Witness).

The Wisconsin statute required school attendance until the age of 
16.20 The three children involved in Yoder were 14 and 15 years old. 
Only one of the children was called as a witness at trial, and she testified 
that she did not want to go to secondary school. The Court apparently 
assumed that the other two children would have testified similarly if 
called.21 Some members of the Court recognized, at least implicitly, that 
children of that age should be considered sufficiently adult to be con
stitutionally entitled to participate in decision making which affects the 
shaping of their lives.22 The Yoder case thus raised the additional ques
tion of how far the state can go in forcing adults to do what it deems to 
be in their best interests.23

Finally, Yoder presented the constitutional dimensions of the conflict 
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between cultural pluralism and cultural uniformity. The Court described 
in detail the Amish community and its simple archaic ulife style,” “way 
of life,” and “mode of life,” 24 and stressed that enforcement of the chal
lenged law threatened not only the freedom of the individual Amish but 
also the survival of the Amish community and its distinct culture.25

24 406 U.S. at 216-17.
25 Id. at 218.
26 Immigration Act of 1924, ch. 190, 43 Stat. 153, repealed, Immigration and Nationality- 

Act, ch. 477, § 403(a) (23), 66 Stat. 279 (1952); Act of May 19, 1921, ch. 8, 42 Stat. 5, 
repealed, Immigration and Nationality Act, ch. 477, § 403(a) (21), 66 Stat. 279 (1952).

27 See, e.g., Act 30, [1920] Hawaii Laws Spec. Sess. 30; Act of Apr. 10, 1919, ch. 198, 
[1919] Iowa Laws 219; Act of June 5, 1919, 108 Ohio Laws 613. These statutes were 
subsequently struck down by the Supreme Court. See Farrington v. Tokushige, 273 U.S. 
284 (1927); Bartels v. Iowa, 262 U.S. 404 (1923). See also Meyer v. Nebraska, 262 U.S. 
390 (1923).

28 Dennis v. United States, 341 U.S. 494, 585 (1951) (Douglas, J., dissenting).
29 The national origins quota system was abolished by the 1965 amendment to the 

Immigration and Nationality Act. Act of Oct. 3, 1965, Pub. L. No. 89-236, § 3, 79 Stat. 
912, amending, Immigration and Nationality Act, ch. 477, § 203, 66 Stat. 178 (1952), 
codified at, 8 U.S.C. § 1153 (1970). See generally H. Kallen, Cultural Pluralism and 
the American Idea (1956).

30 See note 27 supra and accompanying text.

Earlier this century, particularly after World War I, nationalism in 
the United States was at its height, and cultural uniformity, almost as 
much as political uniformity, was greatly desired. It was the era com
mitted to the melting-pot theory; persons of different nationalities and 
cultures were to be transformed into the “American type.” During this 
period, Congress enacted immigration laws containing a national origins 
quota system,26 the purpose of which was to exclude eastern and southern 
Europeans because their ethnic and cultural backgrounds were deemed 
too radically different from the Anglo-Saxon norm. Reflecting the same 
value judgment, states during this period enacted laws aimed against 
foreign language schools and their foreign cultures.27

America appears to have outgrown that period. Today, the consensus 
seems closer to Justice Douglas’ dictum that we want “a land where 
our people can be exposed to the diverse creeds and cultures of the 
world.” 28 Cultural pluralism seems to have replaced cultural monism in 
the American hierarchy of values,29 as evidenced by the current wave 
of “ethnicity.”

At least implicitly, the Supreme Court has long recognized that 
coerced cultural conformity, independent of religion, raises serious con
stitutional issues.30 As will be shown later, a reading of the Yoder opin
ion clearly reveals that the Court recognized the presence of these con
stitutional issues in the case. The Court, however, deliberately chose to 
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vindicate the rights of the Amish exclusively under the free exercise 
clause.

Vindication of a constitutional challenge on a narrow ground where 
broader grounds are also available is hardly unprecedented; in the view 
of judicial non-activists,31 this is the only proper procedure to be em
ployed. But as a corollary to its narrow holdings, the Court must be 
viewed as remaining neutral on the questions not decided.32 However, 
there is little that is neutral in the Court’s opinion in Yoder. The opinion 
leaves no doubt that had religion been absent from the case, the issues 
of parental, adult, and community rights singly and collectively would 
have been decided in the state’s favor.33 34 35

31 Chief Justice Burger, Yoder's author, presumably belongs to this school.
32 In Yoder, the Court remained neutral with respect to the particular question raised 

by a possible conflict between parent and child. 406 U.S. at 231.
33 After rejecting the parens patriae argument, the Court continued: “A way of life, 

however virtuous and admirable, may not be interposed as a barrier to reasonable state 
regulation of education if it is based on purely secular considerations; to have the pro
tection of the Religion Clauses, the claims must be rooted in religious belief.” Id. at 215; 
see id. at 234.

This selective treatment of claims to cultural independence is reflected also in the 
Court’s consistent refusal to review expulsion of public school students for non-con
forming hair styles and other dress code violations. See Olff v. East Side Union High 
School Dist., 445 F.2d 932 (9th Cir. 1971), cert, denied, 404 U.S. 1042 (1972); Swanquist 
v. Livingston, 314 F. Supp. 1 (N.D. Ill. 1970), cert, denied, 404 U.S. 983 (1971). See also 
Ham v. South Carolina,----U.S.----- (1973); Anderson v. Laird, 437 F.2d 912 (7th Cir.
1971), cert, denied, 404 U.S. 865 (1971).

34 319 U.S. 624 (1943) (state cannot compel recitation of Pledge of Allegiance).
35 367 U.S. 488 (1961) (state cannot require assertion of belief in God to hold public 

office).
36 See Epperson v. Arkansas, 393 U.S. 97, 105-06 (1968) (statute prohibiting teaching 

of evolution violates first and fourteenth amendments); cf. Lamont v. Postmaster Gen
eral, 381 U.S. 301 (1965) (voiding scheme requiring addressee to request deliverv of 
communist literature).

37 See NAACP v. Alabama, 357 U.S. 449 (1958). But cf. 406 U.S. at 215-16.

It is important to note that had religion been absent from Yoder, first 
amendment values would still have been before the Court for vindica
tion. In West Virginia State Board of Education v. Barnette,the Court 
held that non-speech was protected by the freedom of speech clause; 
and in Torcaso v. Watkins^ it held that non-religion was protected by 
the free exercise clause. Since freedom to learn is a recognized first 
amendment right,36 it follows that so too is freedom not to learn. Sup
pression of a Thoreau religionless community and compulsion of its 
children to associate with non-Thoreau children in school or other pub
lic institutions would seem to impinge on the first amendment rights of 
both association and non-association.37
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In Yoder the Court seems to go out of its way to elevate free exercise 
and perhaps establishment values above all other first amendment claims.38 
This is a startling development in view of the step-child status imposed 
upon the free exercise clause in the past.

38 Compare Ginsberg v. New York, 390 U.S. 629 (1958) 'with Yoder v. Wisconsin, 406 
US. 205 (1972). In Ginsberg, the Court upheld a New York statute barring sales of 
“girlie” magazines to those under 17 because of the state’s compelling interest in the 
well-being of its youth. 390 U.S. at 634-35, 638-40.

Justice Douglas, at least, recognized what the Yoder majority was doing. He said: 
“What we do today . . . opens the way to give organized religion a broader base than 
it has ever enjoyed . . . .” 406 U.S. at 247 (Douglas, J., dissenting in part). Insofar as the 
decision elevated free exercise above other first amendment freedoms, he refused to go 
along. Id.

39 For example, in Sherbert v. Verner the Court said:
We must next consider whether some compelling state interest enforced in 
the eligibility provisions of the South Carolina statute justifies the substantial 
infringement of appellant’s First Amendment right. It is basic that no show
ing of a rational relationship to some colorable state interest would suffice; 
in this highly sensitive constitutional area “(ojnly the gravest abuses, en
dangering paramount interests, give occasion for permissible limitation . . . .” 

Sherbert v. Verner, 374 U.S. 398, 406 (1963), quoting Thomas v. Collins, 323 U.S. 516, 
530 (1945).

<0 321 US. 158 (1944).
41 Id. at 159-60.
42 Id. at 164.
43 Id.

Free Exercise from Reynolds to Braunfeld

It is no longer fashionable to speak of the preferred position of first 
amendment freedoms. One would have to close his eyes to reality, how
ever, if he did not recognize that the concept still lives and does quite 
well—mostly under the alias of “compelling interest” 39 *—de facto, if not 
de jure. However, a hierarchy of values had not previously been assumed 
within the first amendment. The claim to superiority had in fact been 
made innocently and rather surprisingly by free exercise, but it met with 
prompt rejection. In Prince v. Massachusetts^ a Jehovah’s Witness was 
convicted of violating a state child labor law by allowing her nine-year- 
old niece and ward to circulate religious literature on the public streets.41 
Conceding that freedom of the press would not protect her, the defend
ant based her first amendment claim exclusively on the free exercise 
clause.42 The Court rejected the claim, saying:

If by this position appellant seeks for freedom of conscience a 
broader protection than for freedom of the mind, it may be 
doubted that any of the great liberties insured by the First Article 
can be given higher place than the others. All have preferred 
position in our basic scheme.43
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What is surprising and innocent about this assertion of supremacy is 
that it was made at a time when, and for 20 years thereafter, free exer
cise was treated as the least important of the first amendment’s rights. 
At times it came close to being written out of the Constitution, thus suf
fering the same fate as the privileges and immunities clause.44

44 Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 74-81 (1873). The immunities to 
which the Court limited the clause were already amply protected by the supremacy 
clause in McColluch v. Maryland. 17 U.S. (4 Wheat.) 316 (1819).

45 98 U.S. 145 (1878).
46 Id. at 166.
47 The dichotomy was restated in Cantwell v. Connecticut-. “[TJhe Amendment em

braces two concepts—freedom to believe and freedom to act. The first is absolute but, 
in the nature of things, the second cannot be. Conduct remains subject to regulation 
for the protection of society.” 310 U.S. 296, 303-04 (1940).

48 Schneider v. New Jersey, 308 U.S. 147, 158-61 (1939); Lovell v. Griffin, 303 U.S. 
444,448-50 (1938).

49 406 U.S. at 219-20.
50 310 U.S. 586 (1940).
51 Id. at 594-95.

In Reynolds v. United States,45 the Court, in rejecting a free exercise 
defense to a prosecution for religiously mandated polygamy, said: “Laws 
are made for the government of actions, and while they cannot interfere 
with mere religious belief and opinions, they may with practices.” 46 If 
by this belief-action dichotomy47 the Court intended, as it probably did, 
that the free exercise clause affords no added constitutional protection 
to religiously motivated action, the clause becomes practically meaning
less, because as common law wisdom has it, the devil himself knows not 
the thoughts of man. Even if expression of belief is deemed belief rather 
than action, the free speech clause affords full protection to expression 
of religious beliefs.48 The Yoder Court, however, rejected a strict belief
action dichotomy.49 50

Justice Frankfurter, speaking for the Court in Minersville School Dis
trict v. Gobitis™ which upheld the expulsion of Jehovah’s Witnesses’ 
children for refusing to participate in a public school flag ceremony, 
formulated what has been called the general or neutral law principle in 
the following words:

Conscientious scruples have not, in the course of the long struggle 
for religious toleration, relieved the individual from obedience 
to a general law not aimed at the promotion or restriction of re
ligious beliefs. The mere possession of religious convictions which 
contradict the relevant concerns of political society does not re
lieve the citizen from the discharge of political responsibilities.51
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Under this principle, the free exercise clause adds little if any protection 
to that afforded by other constitutional provisions. The free speech 
clause protects against laws aimed at the promotion or expression of 
religious beliefs. Laws discriminating against religious conduct are vul
nerable to attack under the establishment52 and equal protection clauses. 
Indeed, in Fo^wler v. Rhode Island,53 Justice Frankfurter, in his concur
ring opinion, rejected the free exercise clause as the basis for invalidating 
a law discriminating against a particular religious group, insisting instead 
that it was the equal protection clause of the fourteenth amendment that 
condemned it.54 But here too the Yoder Court refused to accept the gen
eral law principle as a barrier to vindication of the Amish claim.55 56

52 In Abington School District v. Schemp, the Court noted that the purpose and 
primary effect of an enactment must be examined in testing its constitutionality. “If 
either is the advancement or inhibition of religion then the enactment exceeds the scope 
of legislative power as circumscribed by the Constitution. That is to say that to with
stand the strictures of the Establishment Clause there must be a secular legislative pur
pose and a primary effect which neither advances nor inhibits religion.” 374 U.S. 203, 
222 (1963). See also Board of Educ. v. Allen, 392 U.S. 236, 243 (1968).

53 345 U.S. 67 (1953).
54Id. at 70 (Frankfurter, J., concurring). i
55 406 U.S. at 220-21; see notes 50-51 supra and accompanying text.
56 319 U.S. 624 (1943).
57 Id. at 635. It must be acknowledged, however, that Justice Jackson’s dissent in 

United States v. Ballard does not appear consistent with acceptance of the general law 
principle. 322 U.S. 78, 92 (1944) (Jackson, J., dissenting). In Ballard, the defendants 
were convicted of using the mails to defraud gullible believers by representing that they 
had received divine visitations from St. Germain and other supernatural beings who 
dictated the books published by the defendants. These beings also allegedly had in
vested the defendants with power to conquer death, disease, old age, and poverty, which 
power the defendants had in fact successfully exercised. Id. at 79, 80. A majority of the 
Court held that under the first amendment, the jury, as an instrumentality of govern
ment, had no power to pass upon the truth or falsity of the defendants’ representations 
but only on the defendants’ good faith belief in those representations. Id. at 84-88. A 
minority, speaking through Chief Justice Stone, dissented on the ground that the truth 
of a representation could not be divorced from belief in its truth. Id. at 88-90 (Stone, 
C.J., dissenting). Justice Jackson, too, was of the view that the truth of facts could not 
be divorced from the truth of belief; but from this he concluded that neither issue 
should have been submitted to the jury and that the entire case should have been dis
missed. Id. at 92-95 (Jackson, J., dissenting). The effect of his dissent, had it been ac
cepted by the majority, would have been to accord religious representations an im

The Jehovah’s Witnesses’ right not to be compelled to participate in 
flag salute exercises was upheld in West Virginia Board of Education v. 
Barnette55 three years after Gobitis. However, the Court accomplished 
this not by rejecting the test formulated in Gobitis, but by taking an en
tirely different approach, one not taken in Yoder. Justice Jackson, speak
ing for the Court, noted but did not repudiate the general law prin
ciple;57 instead he denied the relevancy of both religion and the free 
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exercise clause, deciding the case instead under the free speech clause.58 
Under that clause, the Court held, it was beyond the power of govern
ment to compel any child to express a belief which he or she did not 
share.59 Accepting this approach, Barnette is not incompatible with the 
general law principle, for that principle assumes that the general law 
from which the conscientious objector is not exempt by the free exer
cise clause is otherwise constitutionally valid.

munity not enjoyed by secular fraud. Even today, and certainly in his day, secular 
political misrepresentation, willfully made, would not enjoy immunity. See Ocala Star- 
Banner Co. v. Damron, 401 U.S. 295 (1971); Monitor Patriot Co. v. Roy, 401 U.S. 265 
(1971); New York Times Co. v. Sullivan, 376 U.S. 254 (1964).

58 319 U.S. at 634-36.
69 Id. at 642.
W See Stromberg v. California, 283 U.S. 359 (1931) (invalidating statute banning dis

play of red flag in public).
6! Dissenting in Douglas v. Jeannette, Justice Jackson said:

In my view the First Amendment assures the broadest tolerable exercise 
of free speech, free press, and free assembly, not merely for religious pur
poses, but for political, economic, scientific, news, or informational ends as 
well. When limits are reached which such communications must observe, 
can one go farther under the cloak of religious evangelism? Does what is 
obscene, or commercial, or abusive, or inciting become less so if employed 
to promote a religious ideology? I had not supposed that the rights of secular 
and non-religious communications were more narrow or in any way in
ferior to those of avowed religious groups.

It may be asked why then does the First Amendment separately mention 
free exercise of religion? The history of religious persecution gives the 
answer. Religion needed specific protection because it was subject to attack 
from a separate quarter. It was often claimed that one was an heretic and 
guilty of blasphemy because he failed to conform in mere belief or in sup
port of prevailing institutions and theology. It was to assure religious teach
ing as much freedom as secular discussion, rather than to assure it greater 
license, that led to its separate statement.

319 U.S. 157, 179 (1943) (Jackson, J., dissenting).

Justice Jackson may be presumed to have been aware that expansion 
of free speech to encompass symbolic speech,60 non-speech, and sym
bolic non-speech would go almost as far as the belief-action dichotomy 
or the general law principle in making surplusage of the free exercise 
clause. A little more than a month before he spoke for the Court in 
Barnette, he not only rejected any claim of free execrise supremacy, 
but he expressed the view that the clause had little more than historic 
significance, a vestige of protection from religious persecutions no longer 
needed.61

Illustrative of the unimportance attached to religious claims during 
this period of constitutional development is the fact that the first two 
cases decided favorably for Jehovah’s Witnesses by the Supreme Court, 
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Lovell v. Griffin*2 and Schneider v. Nevo Jersey,*8 both invalidating anti
handbill distribution ordinances, were decided under the free speech 
and free press clauses rather than the free exercise clause.62 63 64 In Lovell, 
the Court invalidated an ordinance without dissent, although only six 
months earlier in Coleman v. Griffin*5 it had, also without dissent, dis
missed for want of a substantial federal question an appeal challenging 
the constitutionality of exactly the same ordinance.66 67 68 69

62 303 U.S. 444 (1938).
63 308 U.S. 147 (1939).
64 Id. at 158-61; 303 U.S. at 448-50.
65 302 U.S.636 (1937).
^ld.\ see 303 U.S. at 447; Coleman v. Griffin, 55 Ga. App. 123, 123-24, 189 S.E. 427r 

427 (1936).
67 98 U.S. 145, 166, 167 (1878).
68 133 U.S. 333, 342, 343 (1890).
69 185 U.S. 148, 154 (1902).
70 295 U.S. 441,443 (1935).
71 302 U.S. at 636. The same Court that denied relief in Coleman was more hospitable 

to claims of a right to expression of political unorthodoxy. See Herndon v. Lowry, 301 
U.S. 242 (1937); De Jonge v. Oregon, 299 U.S. 353 (1937).

72 303 U.S. at 449-50.

The Court’s explanation for the difference in treatment is quite sig
nificant. In a per curiam opinion, the Coleman Court dismissed the ap
peal for want of a substantial federal question, citing Reynolds v. United 
States*1 and Davis v. Beason,*8 and for want of a properly presented fed
eral question, citing Erie Railroad Co. v. Purdy*9 and Herndon v. Geor
gia1* The page citations to Reynolds and Davis, both Mormon polygamy 
cases, indicate that the Coleman Court was relying on the belief-action 
dichotomy and was placing expression of religious belief in the category 
of action. Lest it be supposed that the appellants would have been no 
more successful if they had invoked the free speech and free press 
clauses, it should be noted that in fact they did so, and the Court dis
missed the case not because the question was insubstantial but because 
it had not been properly presented.71

In Lovell, the Court, quoting not only the disposition of the free ex
ercise claim in Coleman, but also the decisions upon which the Coleman 
dismissal was based, held that in the case before it, unlike Coleman, the 
free speech and free press claims were properly presented and were 
entitled to judicial vindication.72 Comparison of these cases reveals that 
the 1937-38 Court not only rejected any pretense to superiority which 
the free exercise clause might have asserted within the first amendment 
but also imposed upon that clause a status of inferiority.
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In Schneider v. New Jersey,13 the Court bracketed the conviction of 
a Jehovah’s Witness under an anti-handbill distribution law with three 
other convictions which involved similar laws but no religious issues.73 74 
In its single opinion of all four cases, the Court invalidated the laws un
der the free speech and press clauses with no mention of free exercise.75 76 
It was not until the 1940 decision of Cantwell v. Connecticut13 that 
the Court accorded separate and equal status to free exercise, but no 
more than equal.77 The Court went out of its way to apply the general 
law principle as a warning that fund solicitors could not expect privileged 
treatment under a regulatory law simply because they solicited for a 
religious purpose.78

73 308 U.S. 147 (1939).
74 Id. at 154-58.
75 See id. at 158-61.
76 310 U.S. 296 (1940).
77 Id. at 303-05.
78 Id. at 306-07.
79 See, e.g., Niemotko v. Maryland, 340 U.S. 268 (1951); Murdock v. Pennsylvania, 

319 U.S. 105 (1943); Jones v. Opelika, 319 U.S. 103 (1943).
80 See Kunz v. New York, 340 U.S. 290 (1951).

Id. at 294; Niemotko v. Maryland, 340 U.S. 268, 271 (1951); Murdock v. Pennsyl
vania, 319 U.S. 105, 111 (1943).

82 See Cox v. New Hampshire, 312 U.S. 569, 571 (1941).
83 See Marsh v. Alabama, 326 U.S. 501, 504, 508, 509 (1946). For example, the Marsh 

Court asserted: “To act as good citizens they must be informed. In order to enable 
them to be properly informed their information must be uncensored.” Id. at 508.

84 Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
85 The Court said: “[W]e cannot conceive that cursing a public officer is the exercise 

of religion in any sense of the term.” Id. at 571. The history of religions, including the 
Judeo-Christian, offers many examples to the contrary.

86 See Martin v. Struthers, 319 U.S. 141, 142 (1943).
87 During the McCarthy period it occasionally fared even better than political ex

pression. Compare Kunz v. New York, 340 U.S. 290 (1951) (religion) and Niemotko 
v. Maryland, 340 U.S. 268 (1951) (religion) 'with Feiner v. New York, 340 U.S. 315 
(1951) (political). All three cases were decided the same day.

Later Jehovah’s Witnesses79 and other religious expression cases80 sim
ilarly bracketed free exercise with free speech and free press81 and oc
casionally free assembly rights.82 The decisions most cited in these cases 
were the nonreligious Lovell and Schneider opinions, and the reasoning 
offered was often more appropriate to free speech and press than to free 
exercise concepts.83 In one case,84 the free exercise claim was recognized 
and then summarily and somewhat cavalierly dismissed.85 In another 
case, the religious motivation of the speaker was mentioned and there
after ignored.86 87 While religious expression generally fared quite well in 
the quarter-century following Lovell,81 this was true almost always be
cause it enjoyed the protection of the free speech and free press clauses.
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The nadir of free exercise was reached in 1961—shortly before the 
dawn of a new era88—in Braunjeld v. Brown.89 * Ten years earlier, the 
Court, in Friedman v. New York^ dismissed for want of a substantial 
federal question an appeal from a state court challenge to compulsory 
Sunday closing laws under the establishment, equal protection, and free 
exercise clauses, the latter because the laws did not exempt persons who 
for religious reasons kept their businesses closed on a day other than 
Sunday and observed it as their day of rest.91 In Braunjeld and its com
panion cases, the Court took jurisdiction of appeals presenting exactly 
the same questions92 and found them sufficiently substantial to require 
some 160 pages of opinions for their disposition. The net result was the 
same; all of the challenges were rejected.

88 See notes 196-209 infra and accompanying text.
89 366 U.S. 599 (1961). This was one of four cases, decided on the same day but in 

separate opinions, known collectively as the Sunday Law Cases. See Gallagher v. Crown 
Kosher Super Mkt., 366 U.S. 617 (1961); Two Guys From Harrison-Allentown, Inc. v. 
McGinley, 366 U.S. 582 (1961); McGowan v. Maryland, 366 U.S. 420 (1961).

99 341 U.S. 907 (1951).
91 People v. Friedman, 302 N.Y. 75, 77, 96 N.E.2d 184 (per curiam), appeal dismissed, 

Friedman v. New York, 341 U.S. 907 (1951).
92 See note 89 supra. The Court could hardly do otherwise, since in one of the cases 

the lower court upheld the challenges. See Crown Kosher Mkt. v. Gallagher, 176 F. 
Supp. 466 (D. Mass. 1959), rev'd, 366 U.S. 617 (1961).

93 McGowan v. Maryland, 366 U.S. 420, 459 (1961) (Frankfurter, J., separate opinion) 
(opinion applying to Crown, Two Guys, Braunfeld, and Gallagher)-, see note 89 supra.

94 Braunfeld v. Brown, 366 U.S. 599, 608-09 (1961); McGowan v. Maryland, 366 U.S. 
420, 514-20 (1961) (Frankfurter, J., separate opinion).

The legislature could have reached the determinations, but did not. The actual reason 
for the nonexemption was that the Sunday laws were enacted in a time when, as a New 
York court put it, it would have been “strange that a people, Christian in doctrine . . . 
should, in their zeal to secure all the freedom of conscience which they valued so high
ly, solemnly repudiate and put beyond the pale of the law, the religion which was dear 
to them as life . . . .” Lindenmuller v. People, 33 Barb. 548, 561-62 (N.Y. Sup. Ct. 1861).

In Braunfeld, although six justices joined in rejecting Braunfeld’s 
claim, a majority could not be mustered for a single opinion. However, 
the grounds for rejection were similar in the plurality opinion of the 
Chief Justice and the separate opinion of Justice Frankfurter,93 con
curred in by Justice Harlan. Both opinions pointed out that the legisla
ture could have determined that to allow the exemption might frustrate 
its goal of eliminating the atmosphere of commercial noise or activity, 
might make enforcement more difficult, might require passing upon an 
individual’s sincerity, and might discriminate against non-Sabbatarian 
employees inasmuch as the exempt Sabbatarian would probably have to 
hire only Sabbatarians.94

To Justice Frankfurter this made sense. He had long since repudiated 
whatever allegiance or acquiescence he may have accorded the preferred 
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position principle and had arrived at the conclusion that with respect to 
the first amendment, as elsewhere, the courts could “set aside the judg
ment of those whose duty it is to legislate only if there is no reasonable 
basis for it.”95 One could hardly take exception with his conclusion in 
Braunfeld that “[a] legislature might in reason find that the alternative 
of exempting Sabbatarians would impede the effective operation of the 
Sunday statutes, produce harmful collateral effects, and entail, itself, a 
not inconsiderable intrusion into matters of religious faith.” 96

95 Dennis v. United States, 341 U.S. 494, 525 (1951) (Frankfurter, J., concurring).
96 McGowan v. Maryland, 366 U.S. 420, 520 (Frankfurter, J., separate opinion). It is 

difficult to reconcile Justice Frankfurter’s reasonableness standard with his dissents in 
Everson v. Board of Education and T.orach v. Claus on. Zorach v. Clauson, 343 U.S. 
306, 320 (Frankfurter, J., dissenting) (release time religious instruction upheld); Everson 
v. Board of Educ., 330 U.S. 1, 18 (Jackson, & Frankfurter, JJ., dissenting) (publically 
financed transportation to parochial schools upheld); id. at 28 (Rutledge, Frankfurter, 
Jackson, & Burton, JJ., dissenting).

97Thomas v. Collins, 323 U.S. 516, 530 (1945); see NAACP v. Button, 371 U.S. 415, 
438 (1963); Marsh v. Alabama, 326 U.S. 501, 509 (1946); West Virginia State Bd. of 
Educ. v. Barnette, 319 U.S. 624, 639 (1943); Thornhill v. Alabama, 310 U.S. 88, 95-96 
(1940). It is strange that Justice Black, whose commitment to the absoluteness of first 
amendment freedoms did not waver even in the darkest days of McCarthyism, should 
have concurred in Bratinfeld. See Dennis v. United States, 341 U.S. 494, 580 (1951) 
(Black, J., dissenting).

98 Conn. Gen. Stat. Rev. § 53-303 (1958); Ind. Ann. Stat. § 10-4301 (1956); Ky. Rev. 
Stat. § 436.160(2) (1972); Me. Rev. Stat. Ann. tit. 17, § 3209 (1964); Mich. Comp. Laws 
Ann. § 435.131 (1967); Ohio Rev. Code Ann. § 3773.24 (Page 1971); Okla. Stat. Ann. 
tit. 21, § 909 (1958), as construed, State v. Chesney, 29 Okla. Crim. 251, 233 P. 236 (1925) 
and Krieger v. State, 12 Okla. Crim. 566, 160 P. 36 (1916); W. Va. Code Ann. § 61-10-27 
(1966); Act of Mar. 27, 1874, [18741 Ill- Acts 348, repealed, Act of July 28, 1961, ch. 35, 
§ 1, [1961] Ill. Laws 1983; Act of Jan. 19, 1855, [1854] Iowa Acts 49, repealed, ch. 273, 
§ 1, [1955] Iowa Acts 291; cf. Wis. Stat. Ann. § 301.33 (1958) (continuance allowed if 
process served on Sabbatarian is returnable on Saturday). See also Braunfeld v. Brown, 
366 U.S. 599, 614 n.l (1961) (Brennan, J., concurring and dissenting); McGowan v. 
Maryland, 366 U.S. 420, 553-59 (1961) (Frankfurter, J., concurring). Justice Brennan’s 
listing of 21 statutes in Braunfeld is erroneous to the extent it includes statutes exempting 
labor but not business. See 366 U.S. at 614 n.l.

The majority of the Court, however, had never abandoned the posi
tion that where first amendment freedoms were concerned a standard 
higher than reasonableness was required. Thus, whether under the rubric 
of preferred position, clear and present danger, or compelling state in
terest, “[t]he rational connection between the remedy provided and the 
evil to be curbed, which in other contexts might support legislation 
against attack on due process grounds, will not suffice.” 97 Measured by 
that higher standard, the considerations cited do not appear persuasive, 
singly or collectively, in view of the extremely small number of Sab
batarian storekeepers. At the time of the Braunfeld decision, at least 
eleven states exempted Sabbatarians from their Sunday closing laws.98 
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The number has grown since then," and the unreality of the Court’s 
feared evils is evidenced by the fact that none of these state legislatures 
seems to have expressed dissatisfaction with the policy. In any event, in 
no case was the exemption abolished or limited, nor was there apparently 
any effort toward that end. The nub of the matter is that in Braunfeld 
the plurality, although not explicitly and frankly as in Justice Frank
furter’s concurrence, applied the reasonableness standard and withheld 
from free exercise the protection of strict judicial scrutiny long accorded 
to its first amendment brethren.

To complete this chronicle of encounters between free exercise and 
the Supreme Court from Reynolds to Braunfeld, brief reference must 
be made to a number of other cases. In Hamilton v. Regent5,99 100 the Court 
rejected a free exercise claim and, relying on United States v. Schvoim- 
mer101 and United States v. Macintosh,102 held that a state university 
could expel students who for religious reasons refused to participate in 
military training.103 In turn, the Court in the case of In re Summers10* 
relied on Hamilton to uphold a state’s refusal to admit to law practice an 
applicant who conscientiously refused to bear arms.105 106

99 See note 186 infra and accompanying text.
100 293 U.S. 245 (1934).
101 279 U.S.644 (1929).
102 283 U.S.605 (1931).
103 293 U.S. at 263-65.
104 325 U.S.561 (1945).
105 Id. at 572-73.
106 336 U.S.942 (1949).
107 State v. Massey, 229 N.C. 734, 51 S.E.2d 179 (1949), appeal dismissed, 336 U.S. 942 

(1949).
108 338 U.S. 805 (1950).
109 Corporation of Presiding Bishop v. Porterville, 90 Cal. App. 2d 656, 203 P.2d 823 

(Dist. Ct. App. 1949), appeal dismissed, 338 U.S. 805 (1950).
no 349 U.S. 913 (1955).
ill State ex rei. Wisconsin Lutheran High School Conference v. Sinar, 267 Wis. 91, 

65 N.W.2d 43 (1954), appeal dismissed, 349 U.S. 913 (1955).

In Bunn v. North Carolina,100 the Court dismissed for want of a sub
stantial federal question an appeal from a decision rejecting a free exer
cise challenge to a statute forbidding snake handling.107 108 In Corporation 
of Presiding Bishops v. Porterville,103 the Court dismissed for want of a 
substantial federal question an unsuccessful challenge under the free 
exercise clause to a zoning ordinance that barred the erection of a church 
in a residential area,109 and in Wisconsin ex rei. Wisconsin Lutheran 
High School Conference v. Sinar,110 it accorded similar treatment to an 
appeal from a decision involving a parochial school.111 Finally, in Heisler 
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v. Board of Review,112 it disposed similarly of an appeal challenging un
der the free exercise clause a decision disallowing unemployment com
pensation benefits to a Sabbatarian who refused to accept referred em
ployment requiring her to work on Saturdays.113

112 343 U.S. 939 (1952).
113 Heisler v. Board of Review, 156 Ohio St. 395, 102 N.E.2d 601 (1951) (per curiam), 

appeal dismissed, 343 U.S. 939 (1952).
114 This line of cases extends even beyond the decisions already cited in this article. 

See, e.g., Saia v. New York, 334 U.S. 558 (1948); Taylor v. Mississippi, 319 U.S. 583 
(1943); Murdock v. Pennsylvania, 319 U.S. 105 (1943); Largent v. Texas, 318 U.S. 419 
(1943) ; Jamison v. Texas, 318 U.S. 413 (1943).

us See Gallagher v. Crown Kosher Super Mkt., 366 U.S. 617 (1961); Braunfeld v. 
Brown, 366 U.S. 599 (1961); Kraus v. Cleveland, 351 U.S. 935 (1956) (per curiam); State 
ex rei. Wisconsin Lutheran Conference v. Sinar, 349 U.S. 913 (1955); Heisler v. Board 
of Review, 343 U.S. 939 (1952); Friedman v. New York, 341 U.S. 907 (1951); Corpora
tion of Presiding Bishop v. Porterville, 338 U.S. 805 (1950); Bunn v. North Carolina, 
336 U.S. 942 (1949) (per curiam); In re Summers, 325 U.S. 561 (1945); Minerville School 
Dist. v. Gobitis, 310 U.S. 586 (1940); Coleman v. Griffin, 303 U.S. 444 (1938) (per 
curiam); Hamilton v. Regents, 293 U.S. 245 (1934); United States v. Macintosh, 283 
U.S. 605 (1931); United States v. Schwimmer, 279 U.S. 644 (1929); Reynolds v. United 
States, 98 U.S. 145 (1898). Jacobson v. Massachusetts, although not decided under the 
free exercise clause, frequently is cited as applying in a free exercise context. 197 U.S. 11 
(1905); see Prince v. Massachusetts, 321 U.S. 158, 166 (1944); Hamilton v. Regents, 295 
U.S. 245, 264 (1934).

The chronicle can be summed up briefly and starkly: In every case 
in which a claim under the free exercise clause was upheld, it was brack
eted with a free speech or free press claim;114 conversely, whenever free 
exercise stood alone it was unsuccessful.115 Realistically, free exercise did 
not have a separate but equal existence, or even one that was separate 
and unequal; it practically had no existence at all.

Free Exercise and the National Consensus

If, as is reasonable to assume, legislatures more accurately reflect 
popular consensus than do the courts, it may be instructive to examine 
the legislative responses to the issues confronting the Supreme Court 
which have been the subject of this article. More specifically, the 
examination should reveal whether the judicial distribution of values 
between the interests seeking protection under the free exercise clause 
on the one hand and the free speech clause on the other comports with 
the national consensus as reflected in legislative action on both the 
federal and state levels. The term “free speech” is used hereafter to 
encompass all the non-religion clauses in, or the interests protected by, 
the first amendment.
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POLITICAL AND RELIGIOUS UNORTHODOXY

Seven years after the adoption of the first amendment, Congress en
acted a sedition act116 which, unless one assumes that the first amend
ment was not intended to change substantially the English common law 
of seditious libel,117 was irreconcilable with the spirit if not the letter 
of the free speech clauses.118 In any event, this was clearly the national 
consensus, as evidenced by the law’s prompt repeal and the concomitant 
demise of the Federalist Party. This, however, did not mark the end 
of federal legislation aimed at political unorthodoxy. Congressional 
action in this area was manifold even before World War I,119 and the 
period since then has witnessed the enactment of such major laws as 
the euphemistically named Espionage Act of 1917,120 the Espionage Act 
of 1918,121 the Alien Registration Act of 1940,122 the Subversive Activ
ities Control Act of 1950,123 and the Communist Control Act of 1954,124 
as well as a host of lesser known but similarly targeted statutes125 and 
legislative investigations.

116 Act of July 14, 1798, ch. 74, 1 Stat. 596.
11? See Dennis v. United States, 341 U.S. 494, 524-25 (1951) (Frankfurter, J., concur

ring).
118 See Z. Chafee, Jr., Free Speech in the United States 28 (2d ed. 1969).
119 These statutes may be found in Chafee’s list of federal laws affecting free speech 

prior to 1940. See id. at 572-74.
120 Ch. 30, § 3, 40 Stat. 219, repealed, Act of Mar. 3, 1921, ch. 136, 41 Stat. 1359.
121 Ch. 75, 40 Stat. 553, repealed, Act of Mar. 3, 1921, ch. 136, 41 Stat. 1360.
122 Ch. 439, 54 Stat. 670, as amended, 18 U.S.C. §§ 2385, 2387 (1970).
123 Ch. 1024, 64 Stat. 987, as amended, 18 U.S.C. §§ 793, 1507 (1970), 22 U.S.C. § 618 

(1970), 50 U.S.C. §§ 781-83, 785, 788-98, 811-25, 831-35 (1970).
124 Ch. 886, 68 Stat. 775, as amended, 50 U.S.C. §§ 782, 784, 789-93, 841-44 (1970).
125 See, e.g., Tariff Act of 1930, 19 U.S.C. § 1305 (1970); Foreign Agents Registration 

Act of 1938, 22 U.S.C. §§ 611-21 (1970); Postal Service and Federal Employees Salary 
Act of 1962, Pub. L. No. 87-793, § 305(a), 76 Stat. 840, invalidated, Lamont v. Postmaster 
General, 381 U.S. 301 (1965).

126 See Z. Chafee, Jr., supra note 118, at 577-97. See also Pennsylvania v. Nelson, 350 
U.S.497, 508 (1956).

The states also have not been inactive in this field. State antisub
version statutes are legion, equalling in number the federal laws.126 To 
these must be added countless municipal ordinances and state and muni
cipal legislative investigations.

In sum, it is fair to suggest that, measured by legislative action, the 
American consensus has not reflected great solicitude for political 
unorthodoxy or ascribed to it a high social or constitutional value. 
Yet the record of legislative action—or, more accurately, inaction—in 
the field of religious unorthodoxy points in the opposite direction. As 
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far as is known, Congress has never enacted any law proscribing or 
limiting religious unorthodoxy. Nor, with the exception of three Bible 
belt anti-evolution statutes127 that quickly became dead-letter laws,128 
has any state apparently done so. Although as late as 1950 some 14 
states still had laws making blasphemy a crime,129 and in 1928 an atheist 
who distributed anti-religious literature was convicted in an Arkansas 
court of “ridiculing the Christian religion,” 130 there is no record after 
the Revolutionary War and after the adoption of state constitutions 
having bills of rights guaranteeing religious freedom of any person being 
prosecuted for religious expression or worship deemed to be unorthodox 
or heretical.131 Nor is there evidence of legislation toward that end.

127 Act No. 285, § 2, [1921] Ark. Acts 328; Act of Apr. 11, 1924, ch. 283, §§ 249-50, 
[1924] Miss. Laws 492; Act of Mar. 13, 1925, ch. 27, §§ 1-2, [1925] Tenn. Acts 50. See 
also H. Beale, A History of Freedom of Teaching in American Schools 202-07 (1941); 
P. Blanshard, The Right to Read 213-16 (1935); R. Hofstadter & W. Metzger, The 
Development of Academic Freedom in the United States ch. VII (1955).

128 See Epperson v. Arkansas, 393 U.S. 97 (1968). In view of Poe v. Ullman, it is diffi
cult to see why the Court accepted jurisdiction of Epperson. 367 U.S. 497 (1961); see 
393 U.S. at 109-10 (Black, J., concurring). But see Doe v. Bolton, — U.S. — (1973).

129 See F. Swancara, The Separation of Religion and Government 96 (1950).
130 See A. Stokes & L. Pfeffer, Church and State in the United States 493 (1964). 

The conviction was set aside on appeal. Id. See also Joseph Burstyn, Inc. v. Wilson, 343 
U.S. 495 (1952) (state may not ban film on grounds that it is “sacriligious”).

131 This was quite common before the Revolution. See Everson v. Board of Educ., 
330 U.S. 1, 9-11 & n.9 (1947). Scattered vestiges lingered on. In New York it was not 
until 1805 that the words “in all matters ecclesiastical as well as civil” were eliminated 
from an oath administered to applicants for citizenship or public office requiring that 
they “renounce and abjure all allegiance and subjection to all and every foreign 
king, prince, potentate and state, in all matters ecclesiastical as well as civil.” J. Pratt, 
Religion, Politics and Diversity: The Church-State Theme in New York History 
123-25 (1967). It was 1851 when Maryland amended the constitution’s public officers 
declaration of belief in the Christian religion by adding: “and if the party shall profess 
to be a Jew, the declaration shall be of his belief in a future state of rewards and punish
ments.” A. Stokes & L. Pfeffer, supra note 130, at 247.

132 See A. Stokes & L. Pfeffer, supra note 130, at 304.

Only two sects—Mormons and Jehovah’s Witnesses—have suffered 
any substantial degree of persecution in post-revolutionary American 
history, at least on a nationwide scale. However, in neither case was 
religious unorthodoxy the cause of the mistreatment. In the former 
case, after the Mormons in 1890 renounced the practice of polygamy, 
a practice which in the eyes of many threatened America’s monogamous 
family structure,132 they were quickly welcomed as respected members 
of the family of faiths. With respect to the Jehovah’s Witnesses, per
secution was limited to a short period of nationalistic fervor during 
which their refusal to salute the flag seemed to threaten the security of 
the nation. Once the American people recovered their senses, the 
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Jehovah’s Witnesses were allowed to live in peace without any modifica
tion or restriction of their theological doctrines.133

133 See D. Manwaring, Render Unto Caesar 240 (1962).
134 United States v. Thirty-Seven Photographs, 402 U.S. 363 (1971); Roth v. United 

States, 354 U.S. 476 (1957).
135 See Alberts v. California, 354 U.S. 476 (1957).
136See Epperson v. Arkansas, 393 U.S. 97, 113 (1968) (Black, J., concurring).
137 Cf. Gitlow v. New York, 268 U.S. 652, 666 (1925).
138 Prudential Ins. Co. v. Cheek, 259 U.S. 530, 538, 543 (1922).
139 See C. Garbett, Church and State in England 119-20 (1950).
140 See note 126 supra and accompanying text. A New York statute invalidated in 

Kedroff v. St. Nicholas Cathedral illustrates the political emphasis of the times. 344 U.S. 
94 (1952). Although invalidated on free exercise grounds, the statute did not challenge 
the religious doctrines of the Russian Orthodox Church; on the contrary, it sought to 
preserve the Church from Communist takeover. See id. at 106 n.10.

141 See note 115 supra.
142 197 U.S.11 (1905).
143 See N.Y. Pub. Health Laws § 2164(8) (McKinney 1971).
144 See N.Y. Educ. Law § 6527(4) (b) (McKinney 1972).

Neither the federal nor the state legislatures lack a constitutional 
basis for anti-heresy legislation. If the authority of Congress to regu
late the mails and customs empowers it to prohibit the mailing or im
port of obscene publications,134 that same authority empowers it—absent 
the first amendment, of course—to ban the mailing or import of the 
Catholic Bible; and the states’ police power135 * similarly could be asserted 
to justify forbidding the sale in bookstores of Mary Baker Eddy’s 
Science and Health.™

Before 19 2 5,137 it was not assumed that the free exercise clause applied 
to the states.138 Yet, it is inconceivable that any state legislature before 
that time would have entertained, much less denied, as did the British 
Parliament in 1927 and 19 2 8,139 a petition by a church for permission 
to make changes in the text of its prayerbook. Throughout that same 
period, however, few state legislatures manifested much compunction 
about censoring political doctrine.140

IMMUNIZATION

As has been noted,141 142 the Supreme Court’s decision in Jacobson v. 
Massachusetts™ is often interpreted as a rejection of the free exercise 
clause as a valid defense to compulsory immunization statutes. The legis
lative response has been enactment of laws exempting from such statutes 
Christian Scientists and others to whom the practice is religiously un
acceptable.143 Moreover, state legislatures have exempted Christian Sci
entists and other practitioners of faith healing from laws forbidding 
the unlicensed practice of medicine,144 and their children from laws 
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requiring attendance at public school classes in which the health or hy
giene theories taught would conflict with their religious beliefs.145

145 See id. § 3204(5) (McKinney 1970).
146 This is, in any event, undoubtedly true with regard to the New York statutory 

exemptions. The immunization requirement is waived only for children whose parents 
are “bona fide members of a recognized religious organization.” N.Y. Pub. Health Law 
§ 2164(8) (McKinney 1971). A physician’s license is unnecessary for the “practice of the 
religious tenets of any church.” N.Y. Educ. Law § 6527(4) (b) (McKinney 1972). This 
has been construed to require proof that one is engaging in such practice in connection 
with the beliefs of an organized religion. See People v. Cole, 219 N.Y. 98, 113 N.E. 790 
(1916). Finally, the conflict between belief and health study which will excuse children 
from class attendance must be “certified by a proper representative of their religion.” 
N.Y. Educ. Law § 3204(5) (McKinney 1970).

147 279 U.S. 644 (1929).
148 283 U.S. 605 (1931).
149 283 U.S. 636 (1931).
150 Ch. 3592, § 4, 34 Stat. 596.
151 328 U.S. 61 (1946).
152 Id. at 69-70.
153 8 U.S.C. § 1448 (1970).
154 Id. § 1448(a).

Although no research on the subject has been done by the author of 
this article, it is fairly safe to assume that none of these laws permit ex
emption for non-religious persons who are simply of the opinion that 
immunization does not work, that physicians do more harm than good, 
or that the germ theory has no scientific basis.146

MILITARY SERVICE

In United States v. Sch'winimer,147 148 149 United States v. Macintosh,1** and 
United States v. Bland,1** the Court held that Congress, in enacting sec
tion four of the Naturalization Act of 1906,150 had intended to bar from 
citizenship aliens who even for religious reasons refused to bear arms in 
defense of this country. In Girouard v. United States,151 the Court con
fessed error and, overruling Schviimmer, Macintosh, and Bland, held that 
Congress had indeed intended to allow naturalization of conscientious 
objectors to military service.152

In enacting section 337 of the Immigration and Nationality Act of 
1952,153 Congress had the opportunity to decide between the earlier and 
later judicial interpretation of the military service exemption and chose 
the latter. Congress expressly provided exemption from the arms-bear- 
ing oath for conscientious objectors but left no doubt as to its distribu
tion of values between free exercise and free speech interests by exclud
ing from the exemption applicants motivated by “essentially political, 
sociological, or philosophical views, or a merely personal code.” 154

This formula of exclusion from the exemption was borrowed from 
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the language of section 6(j) of the Universal Military Training and 
Service Act.155 The first national statutory exemption for conscientious 
objectors, in section 17 of the Selective Draft Act of 1864,156 was limited 
to members of religious denominations opposed to the bearing of arms 
who were prohibited from doing so by their denominations’ articles of 
faith.157 The Selective Draft Act of 1917158 accorded exemption to con
scientious objectors who were affiliated with a “well-recognized religious 
sect or organization [then] organized and existing whose existing creed 
or principles [forbade] its members to participate in war in any 
form . ..159 The Selective Training and Service Act of 1940160 liberal
ized the requirements for exemption to include anyone who by “reason 
of religious training and belief” conscientiously opposed “participation 
in war in any form,” 161 thus making it unnecessary to prove member
ship in a particular denomination. In section 6(j) of the Selective Service 
Act of 1948162 Congress again amended the law, adding the provision 
that:

15550 U.S.C. App. § 456(j) (1970).
156 Ch. 13, § 17, 13 Stat. 9.
157 See United States v. Seeger, 380 U.S. 163, 170 (1965).
158 Ch. 15, 40 Stat. 76.
159 Id. § 4, 40 Stat. 78.
160 Ch. 720, 54 Stat. 885.
161 Id. § 5(g), 54 Stat. 889.
162 Ch. 625, § 6(j), 62 Stat. 613, as amended, Universal Military Training Act § 6(j),

50 U.S.C. App. § 456(j) (1970).
163 Id.
164 380 U.S. 163 (1965).
165 Id. at 175-76.
166 398 U.S. 333 (1970).

“[r]eligious training and belief in this connection means an in
dividual’s belief in a relation to a Supreme Being involving duties 
superior to those arising from any human relation, but does not in
clude essentially political, sociological, or philosophical views or a 
merely personal code . . . .”163 164

It is difficult to escape the conclusion that, while Congress in the 1940 
and 1948 amendments intended to replace collective with individual 
belief as the basis of conscientious exemption, it had no intention of 
eliminating religion as traditionally understood, or substituting free 
speech for free exercise values. The suggestion in United States v. 
Seeger™* that, by using “Supreme Being” rather than “God,” Congress 
intended to broaden the 1940 exemption,165 166 seems quite unpersuasive. As 
Justice Harlan noted in Welsh v. United States,™6 the terms are con
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sidered synonymous; moreover there was nothing that compelled Con
gress to use either term in the amendment. Its exclusion of political, 
sociological, and philosophical views and personal codes manifests a 
restricting rather than broadening motivation.167

167 Id. at 350 n.3 (Harlan, J., concurring).
168 Id. at 337.
169 Justice Douglas recognized this in Yoder. 406 U.S. at 247-49 (Douglas, J., dissent

ing in part).
no 380 U.S. at 166.
171 Ch. 435, 56 Stat. 377 (1942), as amended, 36 U.S.C. 171-78 (1970).
172 Id. § 7, 56 Stat. 380, as amended, 36 U.S.C. § 172 (1970).
173 See D. Manwaring, supra note 133, at 189; Rotnem & Folsom, Recent Restrictions 

Upon Religious Liberty, 36 Am. Pol. Sci. Rev. 1053 (1942).
174 There was not complete acceptance, however, since the witnesses also objected to 

the wording of the pledge, which was not affected by the statute. See D. Manwaring, 
supra note 133, at 189.

175 See id.

Nevertheless, viewed realistically, the Court in Seeger, and perhaps 
even more so in Welsh, where the applicant put quotation marks around 
“religious” and struck out the words “training and,” 168 did what it later 
refused to do in Yoder. The Court accepted philosophy and personal 
morality as functional equivalents of religion.169 It accomplished this by 
defining religious belief “in a relation to a Supreme Being” as one “that 
is sincere and meaningful [and] occupies a place in the life of its pos
sessor parallel to that filled by the orthodox belief in God of one who 
clearly qualifies for the exemption.” 170 This definition, and the Court’s 
disposition of Seeger and Welsh are based upon the importance of being 
earnest but not necessarily religious, at least as that term was understood 
by the unsophisticated, conventional representatives of the American 
people in the 1948 Congress.

FLAG SALUTE

On June 22, 1942, in the interim between Gobitis and Barnette, Con
gress enacted Public Law 623,171 section seven of which provided in 
part that “civilians will always show full respect to the flag when the 
pledge is being given by merely standing at attention, men removing 
their headdress.” 172 Since children in public schools do not usually wear 
headress and the Jehovah’s Witnesses were quite willing to have their 
children stand at attention while the pledge was recited,173 this seemed 
to constitute legislative acceptance of the Witnesses’ position.174 Indeed, 
after the Act was passed, the Witnesses petitioned school boards to 
amend their regulations to permit children merely to stand at attention.175

This conclusion is by no means certain. Public Law 623 had been 
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drafted long before the Gobitis decision and had been sponsored by the 
American Legion; in the light of its background it could be read to 
mean that spectators at a public flag salute ceremony need not partici
pate in it other than by standing at attention.176 Nevertheless, the mem
bers of Congress who voted on the measure could not have been unaware 
of the persecution visited upon the Witnesses following the Gobitis de
cision or of the widespread criticism of these events, both in legal 
circles177 and in the general press.178 If Congress did not specifically pro
vide in the law that it was to apply to public school exercises, neither 
did it limit the application of its unqualified language. The Department 
of Justice took the position that the law was applicable everywhere, in
cluding public schools, and sent out a memorandum to that effect to all 
United States Attorneys.179

176 See id. at 188.
177 See West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 635 n.15 (1943).
178 See L. Pfeffer, Church, State, and Freedom 612 (rev. ed. 1967).
179 See D. Manwaring, supra note 133, at 188.
180 This was the position taken by the Department of Justice. See id. at 188-89. See also 

Pennsylvania v. Nelson, 350 U.S. 497 (1955).
181 See D. Manwaring, supra note 133, at 211.
182 See notes 56-58 supra and accompanying text.
183 341 U.S. 907 (1951) (per curiam).
184 366 U.S. 599 (1961).
185 366 U.S. 617 (1961).
186 See Mass. Gen. Laws Ann. ch. 136, § 6(8) (Supp. 1973); N.Y. Gen. Bus. Law 

§ 6 (McKinney 1968); Pa. Stat. Ann. tit. 18, § 4699.10 (Supp. 1972-73).
187 See note 98 supra.

In view of the obvious national interest in a uniform flag ceremony, 
the Barnette Court could well have decided the case on preemption 
grounds,180 particularly since the Witnesses’ petition for an injunction 
squarely placed this claim before the Court.181 The Court, however, 
chose to decide the case not only on a constitutional ground but on the 
broader of the two available constitutional grounds.182

SABBATARIANS AND SUNDAY LAWS

The three states whose Sunday laws were upheld in Friedman v. New 
York, 183 Braunjeld v. Brown,184 and Gallagher v. Crown Kosher Super 
Market185 were New York, Pennsylvania, and Massachusetts respective
ly. The legislative response to the decisions in each of these states was 
amendment of the law to incorporate the exemption the Court had held 
not to be constitutionally mandated.186 187

In none of these statutes, as in none of those predating Friedman, 
Braunfeld, and Gallagher,181 were storekeepers given the option of 
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choosing a day other than Sunday to keep their businesses closed. In 
each case, the exemption was specifically limited to those who elected 
a day other than Sunday solely for reason of religious conscience.

The above are state legislative responses. The concern of the national 
legislature with respect to the free exercise claims of Sabbatarians is re
flected in the 1972 amendment to title VII of the Civil Rights Act of 
1964,188 which prohibits discrimination in employment based, inter alia, 
on religion. Section two of the amendment adds the following definition:

188 Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, § 2, 86 Stat. 103, 
amending Civil Rights Act of 1964, title VII, 42 U.S.C. § 2000e to 2OOOe-15 (1970).

189 Id.
190 429 F.2d 324 (6th Cir. 1970), aff'd by an equally divided Court, 402 U.S. 689 (1971) 

(per curiam).
191 Id. at 329.
192 Id. at 330.
193 Id. at 331 n.l.
194 Indeed, the Hatch Act requires discrimination with respect to the political activity 

of government workers. See 5 U.S.C. §§ 7324-25 (1970).

The term “religion” includes all aspects of religious observance 
and practice, as well as belief, unless an employer demonstrates 
that he is unable to reasonably accommodate to an employee’s or 
prospective employee’s religious observance or practice without 
undue hardship on the conduct of the employer’s business.189

The purpose of the amendment was to overrule the holding in Dewey 
v. Reynolds Metals Company,190 that an employer could legally discharge 
an employee who refused for religious reasons to work on his Sabbath. 
In Dewey, the company was willing to permit, and in the past had per
mitted, the employee to arrange for changes of shifts with fellow work
ers.191 The employee, however, refused to continue this practice because 
his conscience would not allow him to induce others to violate the Sab
bath;192 he therefore insisted that the company make the arrangements. 
The court rejected his demands, noting that no such arrangements were 
required by the provisions of the Civil Rights Act of 1964.193 The effect 
of the amendment thus is to require employers to take affirmative action 
to meet employee’s religious needs, and it excuses them from doing so 
only if they can prove that this would result in undue hardship in their 
business.

It is also worthy of note in assessing congressional judgment of the 
relative values of free exercise and free speech interests that title VII on 
its face does not forbid discrimination on the grounds of political be
havior.194 In fact it expressly excludes from statutory protection em



1973] Free Exercise 1139

ployees who are members of the Communist Party or Communist-front 
organizations.195 196 197

195 Civil Rights Act of 1964, § 703 (f), 42 U.S.C. § 2OOe-2 (f) (1970).
196 374 U.S. 398 (1963).
197 343 U.S. 939 (1952) (per curiam); see notes 112-13 supra and accompanying text.
198 374 U.S. at 410.
199 Id. at 406; see note 39 supra.
200 See notes 45-47 supra and accompanying text.
201 See notes 50-51 supra and accompanying text.
202 See 374 U.S. at 403, 404.
203 Justice Brennan distinguished Braunfeld in terms of the stronger state interest it 

involved-providing a uniform day of rest for all workers. Id. at 408-09.
204 375 U.S. 14 (1963) (per curiam).

Sherbert and After

The review of relevant legislation undertaken in this article indicates 
quite clearly that the American consensus, at least as expressed in legisla
tive action, has been considerably more solicitous of free exercise in
terests than had been the Supreme Court from Reynolds to Braunfeld. 
Accordingly, the ranking of values as between free exercise and free 
speech interests in Yoder comports more closely to the American con
sensus than the ranking which is implicit, and sometimes explicit, in the 
Reynolds-to-Braunfeld decisions. Yoder, however, was not the turning 
point; that occurred almost a decade earlier in Sherbert v. Verner.126

In Sherbert, the Court accepted every contention which had previous
ly been found not to be sufficiently substantial to merit oral argument in 
Heisler v. Board of Review.121 The Court held that a state could not 
constitutionally deny unemployment insurance benefits to a Sabbatarian 
who refused on grounds of conscience to accept a position requiring 
work on Saturday.198 Moreover, it arrived at this conclusion by doing 
what it would not do in Braunfeld, namely, to apply the preferred posi
tion-compelling interest principle to a free exercise claim.199 200 201

Sherbert was the first Supreme Court decision upholding a free exer
cise claim not buttressed by free speech interests. It obviously rejected 
the belief-action dichotomy of Reynolds222 and the general law prin
ciple of Gobitis221 since Sherbert’s claim could not be upheld under 
either standard. The Court’s opinion was written by Justice Brennan, 
one of the dissenters in Braunfeld; and although he paid lip service to 
that decision,202 it appears impossible to reconcile the cases.203 204 Indeed, in 
a major respect Sherbert goes further than Braunfeld: in Braunfeld, the 
Sabbatarian asked only to be left alone; in Sherbert, she demanded that 
the state pay her money, and the Court held that she was entitled to it.

A few months after Sherbert, the Court granted certiorari in the case 
of In re Jenison22* and without argument vacated a Minnesota Supreme 
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Court judgment205 holding the petitioner in contempt for refusing to 
serve on a jury20«* because she believed that to serve would be contrary 
to the command of Jesus, “Judge not that ye be not judged.” 207 The per 
curiam order remanded the case “for further consideration in the light 
of Sberbert v. Verner . . . .” 208 On remand, the Minnesota Supreme 
Court reversed itself and held that the state had not established an in
terest sufficiently compelling to justify restriction of Mrs. Jenison’s free 
exercise rights.209

205 Id., remanding In re Jenison, 265 Minn. 96, 120 N.W.2d 515 (1963).
206 265 Minn, at 104, 120 N.W.2d at 520.
207 Matthew 7:1.
208 375 U.S. at 14.
209 In re Jenison, 267 Minn. 136, 137, 125 N.W.2d 588, 589 (1964) (per curiam).
210 Tilton v. Richardson, 403 U.S. 672 (1971) (plurality opinion); Lemon v. Kurtz- 

man, 403 U.S. 602 (1971); Walz v. Tax Comm’n, 397 U.S. 664 (1970).

Thus, Yoder was anticipated by Sberbert and Jenison and actually 
was not as far-reaching as its predecessors. It secured the right of the 
Amish to be left alone, but imposed no affirmative obligation upon the 
state. Nevertheless, in terms of this article, Yoder is a more significant 
decision than Sberbert in two respects.

First, it is a reasonable conjecture that if Mrs. Sherbert had refused a 
proffered position on a newspaper because she disagreed with its editorial 
policy she would not have prevailed in the case. Nor would Mrs. Jenison 
have escaped punishment had her refusal to serve been based upon an 
intellectual conviction that the jury system was an ineffective means of 
ascertaining truth. But these remain matters of speculation; the Court in 
each case maintained a silence of neutrality regarding what it did not 
have to decide. As was indicated earlier, this course was not fol
lowed in Yoder. Hence, it was Yoder, rather than Sberbert, that accorded 
not merely parity but supremacy to free exercise.

Second, until Yoder was decided it was not certain whether Sberbert 
was more than an isolated opinion, leaving no progeny after its kind. 
Yoder, on the other hand, was a carefully and clearly written opinion 
by a new Chief Justice who has made religion cases his particular special
ty by assigning to himself the writing of the Court’s and the plurality 
opinions in all the religion cases decided since his appointment.210 In view 
of Justice Douglas’ specific dissent in Yoder, the Justices could hardly 
have been unaware of the Chief Justice’s intent, and none dissociated 
himself from it, although the two newly appointed members of the Court 
did not participate.

This does not mean that the supremacy of the free exercise clause is 
firmly established for the indefinite future. It certainly does not mean 
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that the Court necessarily will accept a free exercise claim when in a 
similar fact situation it has rejected free speech claims. In the past, the 
Court has upheld, over free speech claims, compulsory dues in unions211 
or bar associations212 which take political positions contrary to those of 
objecting members. On three occasions,213 one of them post-F^der,214 
the Court refused to review decisions rejecting claims by Seventh Day 
Adventists that compulsory membership in, or payment of dues to, labor 
unions violated their religious conscience.215 It seems difficult to reconcile 
these decisions with either Sherbert or Yoder. Indeed, in Sberbert Justice 
Brennan recognized the possibility of fraudulent claims feigning religious 
objections to Saturday work, but held that the matter was judicially 
manageable.216 The numerous military conscientious objector cases217 
give strong evidence of this fact. Moreover, in at least one of the cases 
not reviewed by the Court, the claimant had offered to contribute regu
larly to charity amounts equal to the union dues,218 arguably demonstrat
ing the sincerity of his objection.

211 International Ass’n of Machinists v. Street, 367 U.S. 740, 749-50 (1961); Railway 
Employees’ Dep’t v. Hanson, 351 U.S. 225, 238 (1956).

212 Lathrop v. Donohue, 367 U.S. 820, 845 (1961).
213 See Hammond v. United Papermakers Union, 462 F.2d 174 (6th Cir.), cert, denied,

— U.S. — (1972); Linscott v. Millers Falls Co., 440 F.2d 14 (1st Cir. 1971), cert, denied, 
404 U.S. 872 (1972); Gray v. Gulf, M. & O.R.R., 429 F.2d 1064 (5th Cir. 1970), cert, 
denied, 400 U.S. 1001 (1971).

214 Hammond v. United Papermakers Union, 462 F.2d 174 (6th Cir.), cert, denied,
— U.S. — (1972).

215 In fact, the Court was nearly unanimous in its refusal to hear the cases. The Chief 
Justice and Justice Douglas dissented in Gray and Linscott, but only the latter dissented 
in Hammond.

216 374 U.S. at 407.
211 See notes 147-149, 151, 164-166 supra and accompanying text.
218 Linscott v. Millers Falls Co., 440 F.2d 14, 16 (1st Cir. 1971), cert, denied, 404 U.S. 

872 (1972).
219 Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940); Johnson v. Deerfield, 306 

U.S. 621 (1939); Leoles v. Lander, 302 U.S. 656 (1937).
220 See notes 189-190 supra and accompanying text.
221 See notes 98, 186 supra and accompanying text.

The three rejections do not foreclose future acceptance of jurisdiction 
by the Court; before Barnette the Court had refused to invalidate the 
practice of compulsory flag salute.219 Judicial review, however, may not 
be necessary, since the 1972 amendment to title VII of the Civil Rights 
Act of 1964220 would seem to protect the objecting Seventh Day Ad
ventists. Nor may it be necessary for the Court to reconsider Braunfeld. 
In the first place, all the major industrial states now have Sabbatarian 
exemptions in their Sunday closing laws.221 Even more important, Sun
day closing statutes are fast becoming dead-letter laws, so that soon 
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atheists as well as Sabbatarians will be free to keep their stores open on 
Sundays.

It is risky to predict future Supreme Court trends, much less specific 
decisions. All that can be said with reasonable assurance at the present 
time is that, subject to change without notice, free exercise has become 
the favored child of the first amendment.
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NOTES
OLIGOPOLIES, CEREALS, AND SECTION 

FIVE OF THE FEDERAL TRADE 
COMMISSION ACT

Section five of the Federal Trade Commission Act1 has been de
scribed as the “sleeping giant” of antitrust law.2 Recently, however, 
the FTC has awakened section five from its ineffective slumber,3 as 
evidenced by the Commission’s filing in April, 1972, of a novel antitrust 
suit, charging the four major cereal manufacturers with a “shared 
monopoly” in violation of section five.4 The suit involves unresolved 
questions of the advisability and feasibility of antitrust action against 
oligopolies. This Note will evaluate the economic basis for such action, 
examine whether section five authorizes the FTC to enforce an anti
oligopoly strategem, attempt to develop a consistent antitrust policy to
ward oligopolies, and discuss the alternative remedies available to effec
tuate that policy. The principal focus will be the pending cereal case, 
and whether its prosecution is legitimate under an antitrust rationale.

115 U.S.C. § 45(a) (1970).
2 Address by Miles Kirkpatrick, former Chairman of the Federal Trade Commis

sion, Bar Association of the City of New York, Jan. 28, 1971.
3 See BNA Antitrust & Trade Reg. Rep. No. 577, at A-6 to A-8 (Aug. 22, 1972).
4FTC Complaint, Kellogg Co., No. 8883 (F.T.C., filed Apr. 26, 1972). See also 3 

Trade Reg. Rep. 51 19,898, at 21,915 (1972) (reproducing portions of FTC Complaint). 
The four manufacturers are Kellogg Co., General Mills, Inc., General Foods Corp., 
and Quaker Oats Co.

5 FTC News (July 7, 1970). The purpose of the study was to examine the effect of 
industry structure and conduct on competition and to determine whether there was 
undue emphasis on product promotion and brand proliferation. The staff was author
ized to consider all appropriate remedies, including rulemaking and adjudication. The 
Commission also announced an intention to conduct similar studies of other industries. 
The cereal industry was selected for the initial study because of the potential interplay 
of consumer and antitrust problems. Id.

Commission investigations are provided for by FTC regulations. 16 C.F.R. § 2.1 
(1972). Voluntary cooperation is encouraged, but the Commission has subpoena power 
and can compel any corporation under investigation to grant access to company files. 
See id. §§ 2.1-.14 (1972). The cereal companies voluntarily provided access in the 
current case.

The FTC Cereal Case

On July 7, 1970, the Federal Trade Commission announced the 
commencement of an investigation of the breakfast cereal industry.5

[ 1145 ]
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The study culminated in the filing of a proposed complaint and order 
on January 24, 1972.6 The cereal companies immediately issued public 
denials which gave no indication of any interest in consent order nego
tiations,7 and on April 26, 1972, the Commission filed a formal com
plaint.8

6 FTC Proposed Complaint, Kellogg Co., No. 8883 (F.T.C., filed Jan. 24, 1972). This 
procedure, designed to encourage negotiations toward a consent order, is provided for 
by the Commission’s regulations. See 16 C.F.R. §§ 2.31-.35 (1972). The proposed com
plaint was issued after a three-to-two vote of the Commission. FTC News 3 (Jan. 24, 
1972). Commissioners MacIntyre and Dennison dissented. Commissioner MacIntyre be
lieved that any unfairness could be better considered under a different type of com
plaint and that the action would bring “much litigation and little reform.” Id. He 
thought that the false and misleading advertising practices should be stopped immedi
ately and not await the resolution of untried issues. Id.; see BNA Antitrust & Trade 
Reg. Rep. No. 547, at A-3 (Jan. 25, 1972). Commissioner Dennison preferred to wait 
for the views of the Office of Policy and Planning Evaluation and the Bureau of Eco
nomics on the most effective use of FTC resources in a program aimed at concentrated 
industries and labelled the action premature. FTC News 3 (Jan. 24, 1972); see BNA 
Antitrust & Trade Reg. Rep. No. 547, at A-4 (Jan. 25, 1972).

7 General Mills called the FTC action economically unsound and legally untenable, 
and noted that by the Commission’s own admission, this was a test case to write new 
law. General Mills asserted that the Commission was trying to show that oligopolies were 
illegal and was puzzled why cereal, not one of the economically key industries, was 
singled out. See BNA Antitrust & Trade Reg. Rep. No. 547, at A-4 (Jan. 25, 1972); 
Washington Post, Jan. 25, 1972, § A, at 1, col. 2. Kellogg claimed that the Commission 
was trying to tinker with the structure of the cereal industry in a manner detrimental to 
the industry, the economy, and the consumer, and that Kellogg’s advertising had 
“made a positive contribution to nutritional well-being.” Id.; see BNA Antitrust & 
Trade Reg. Rep. No. 547, at A-4 (Jan. 25, 1972). See also Wall Street Journal, Jan. 25, 
1972, at 2, col. 2. The companies, in an effort to mobilize industry support, have pointed 
constantly to the precedential impact of the case. See note 31 infra and accompanying 
text.

8 FTC Complaint, supra note 4. The issuance and service of the complaint commences 
the proceedings. See 16 C.F.R. § 3.11(a) (1972).

9 15 U.S.C. § 45(a) (1970).
10 FTC Complaint, supra note 4, at 10. The cereal case is the second FTC action 

alleging shared monopoly through parallel business behavior. In Goodyear Tire & 
Rubber Co., the FTC charged Goodyear, Firestone, Uniroyal, B.F. Goodrich, and 
General Tire, with controlling 99 percent of the special mileage tire market and with 
unfair leasing agreements with transit companies. FTC Complaint, Goodyear Tire & 
Rubber Co., No. C-1957 (F.T.C., Mar. 12, 1971). The suit was settled during consent 
negotiations. The consent order prohibited the companies from engaging in specific 
practices. FTC Consent Order, Goodyear Tire & Rubber Co., No. C-1957 (F.T.C., 
Mar. 12,1971).

The theory of the complaint is that the cereal companies violated 
section five of the Federal Trade Commission Act9 by engaging in a 
“shared monopoly.” 10 The complaint, which defines the relevant ready- 
to-eat (RTE) market and identifies respondents’ market shares and
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advertising expenditures,11 charges the cereal manufacturers with en
gaging in brand proliferation, product differentiation, and trademark 
promotion to maintain a “highly concentrated, noncompetitive market 
structure.” 12 Between 1950 and 1970, approximately 150 new brands 
were marketed, over half of these in the 1960’s.13 Products were dif
ferentiated artificially by emphasizing and exaggerating trivial distinc
tions.14 Trademarks were employed to conceal basic similarities and to 
differentiate cereal brands artificially, and premiums were used to stim
ulate sales. Respondents spent $81 million on advertising—an average 
of 13 percent of their sales.15 High entry barriers are alleged to be the 
result of these practices.16

11 See FTC Complaint, supra note 4, at 2-3. Kellogg had over $300 million in cereal 
sales and over $36 million in advertising expenditures for 1969. In 1970, Kellogg ranked 
191st in sales among the nation’s largest industrial corporations. General Mills had 
$141 million in cereal sales, $19 million in advertising, and ranked 116th among the 
500 largest corporations. General Foods had $92 million in cereal sales, nine million 
dollars in advertising, and ranked 45th among the nation’s corporations. Quaker Oats, 
the 195th largest corporation, had $56 million in cereal sales and spent nine million 
dollars in cereal advertisements. Id. All companies, except General Mills, admitted these 
figures in their answers. Answers of June 29, 1972, Kellogg Co., No. 8883 (F.T.C., filed 
Apr. 26, 1972). Two other cereal companies, Nabisco and Ralston Purina, were charged 
with participating in some of the alleged practices, but were not named as respondents. 
Nabisco, the 140th largest domestic corporation, had over $26 million in cereal sales 
in 1969 and three million dollars in advertising expenditures. Ralston Purina sold over 
$20 million of cereal, spent over four million dollars in cereal advertising, and ranked 
71st among American corporations in sales. FTC Complaint, supra note 4, at 3-4.

The RTE cereal industry has recorded substantial growth coupled with increasing 
concentration in the past 20 years. The quantity of cereal produced increased from 453 
million pounds in 1940 to over one billion pounds in 1970; the value increased from $163 
million in 1950 to over $650 million in 1970. Respondents’ share of the RTE market 
had grown from 68 percent in 1940 to 90 percent in 1970. In 1969, the respondents con
trolled the following approximate shares of the RTE cereal market: Kellogg, 45 percent; 
General Mills, 21 percent; General Foods, 16 percent; and Quaker Oats, nine percent. 
Id. at 5. Ralston Purina and Nabisco each controlled approximately four percent. Id.

12 FTC Complaint, supra note 4, at 5-6.
13 Id. at 5.
i<Zd.
™ld. at 6. Respondents’ advertising expenditures tripled between 1950 and 1970. Id.
™Id.
17 Id. at 6-8.

Second, the manufacturers are charged with “unfair methods of 
competition in advertising and product promotion.” 17 The Commis
sion asserts that cereal advertisements imply that after eating RTE 
cereals, children will be able to perform the represented physical ac
tivities. Other advertisements represent that consuming a breakfast of 
RTE cereal will result in weight reduction or weight maintenance with
out dieting or exercise. Other of respondents’ advertisements claim that 
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eating cereal has a positive correlation to athletic abilities. The complaint 
charges that these advertisements are misleading.18

is Id. at 7-8.
19 Id. at 8.
20 Id. Location on supermarket shelves to a large extent determines the most popular 

seller. See Newsweek, Nov. 6, 1967, at 77.
21 FTC Complaint, supra note 4, at 8.
22 Id. at 9.
23 Id.
24 Id.
25 ZJ. at 10.
2G Id. at 12.

Third, respondents are charged with controlling shelf space allocation 
through services supplied by respondent Kellogg.19 All respondents 
acquiesced in and benefit from Kellogg’s services, which protect and 
perpetuate relative market shares.20 Fourth, the complaint charges that 
over the past 70 years there have been numerous acquisitions in the 
cereal industry which have eliminated private brand labels and enhanced 
the shared monopoly structure.21 Finally, respondents are charged with 
the exercise of monopoly power by refraining from challenging com
petitors’ price increases, by cooperatively restricting the use of trade 
deals and promotions, and by limiting the use of consumer-directed 
promotions.22

As a consequence of the alleged practices, respondents are charged 
with maintaining artificially inflated prices for RTE cereals.23 As sup
port, the complaint alleges that profit margins are higher than obtain
able in competitively structured markets, that product innovation has 
been supplanted by product imitation, and that actual and potential 
competition has been restrained.24 Respondents are charged specifically 
with violating section five by individually and collectively maintaining 
a highly concentrated and noncompetitive market, by individually and 
collectively sharing and exercising monopoly power, and by erecting 
high barriers to entry.25 In a proposed order, the Commission requests 
a wide range of remedies: divestiture of assets, plants, and facilities; 
formation of new corporate entities; royalty-free licensing of trade
marks and brand names; prohibition of future acquisitions in the mar
ket; and prohibition of any specific practices found to be anticompeti
tive. Finally, the Commission would retain jurisdiction over the sub
ject matter to ensure effective enforcement of the remedies.26

The complaint contains several unique features: the listing of five 
possible remedies to allow as much flexibility as possible in the pro
ceeding; the naming of four companies in one complaint; the citing 
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of advertising practices as an element of alleged shared monopoly; the 
charge that a shared monopoly violates section five; and the absence of 
a conspiracy charge.27 The lack of a conspiracy allegation has gen
erated disagreement on the question whether the Commission is using 
the case to develop a structure theory to attack concentrated indus
tries,28 since monopolies traditionally have been regulated by attacking 
the conduct of the offending parties.29 Proof of shared monopoly with
out an explicit or implicit agreement ultimately will lead to an examina
tion of the industry’s structure as a possible antitrust violation. Although 
the action initially was viewed as a structure case by both the Commis
sion and the respondents,30 recent statements by some Commission 
officials indicate that the cereal suit is merely a consumer protection 

27 See BNA Antitrust & Trade Reg. Rep. No. 547, at A-3 (Jan. 25, 1972). The com
plaint charges respondents with violations of section five “individually and in combina
tion,” “individually and collectively,” and “respondents and each of them.” FTC Com
plaint, supra note 4, at 10. Robert E. Liedquist, chief FTC complaint counsel, has ad
mitted that “[t]here is not conspiracy as you would normally plead it in an antitrust 
matter under the Sherman Act or the Federal Trade Commission Act.” Transcript of 
Proceedings at 26, Kellogg Co., No. 8883 (F.T.C., filed Apr. 26, 1972).

In light of the conspiracy concession, Quaker Oats and General Foods filed motions 
challenging the naming of four companies in one complaint. See Motions to be Dropped 
as Parties, Kellogg Co., No. 8883 (F.T.C., filed Apr. 26, 1972). FTC complaint counsel 
argued that this would be the most expeditious method of proceeding. Transcript of 
Proceedings, supra at 70-71. The hearing examiner found that the complaint alleged 
“activities which were part of a series of transactions or occurrences” which depended 
upon common questions of law or fact and denied the motion. Order Denying Motion 
to be Dropped as Parties, Kellogg Co., No. 8883 (F.T.C., filed Apr 26, 1972). The full 
Commission upheld the examiner by a four-to-one vote. See Commission Affirmance of 
Order Denying Motion to be Dropped as Parties, Nov. 1, 1972, Kellogg Co., No. 8883 
(F.T.C., filed Apr. 26, 1972).

General Mills and General Foods also filed motions asking for a more definite state
ment. See Motions for a More Definite Statement, Kellogg Co., No. 8883 (F.T.C., filed 
Apr. 26, 1972). FTC rules require detailed notice to respondents of the nature of the 
cause of action and provide for the filing of motions for more definite statements. See 
16 C.F.R. 3.11(b), (c) (1972). FTC complaint counsel opposed the motion inter alia 
on the ground that respondents were seeking to discover complaint counsel’s legal theory. 
See Transcript of Proceedings, supra at 26-28. The motion was denied. Order Denying 
Motion of General Foods for More Definite Statement, June 8, 1972, Kellogg Co., No. 
8883 (F.T.C., filed Apr. 26, 1972).

28 The case already has been described as potentially “the most significant government 
antitrust action in decades.” See Wall Street Journal, Jan. 25, 1972, at 2, col. 2.

29 See, e.g., United States v. Paramount Pictures, Inc., 334 U.S. 131, 173-74 (1948) 
(vertical integration); American Tobacco Co. v. United States, 328 U.S. 781, 784-87 
(1946) (conspiracy); United States v. Southern Pacific Co., 259 U.S. 214, 229 (1922) 
(acquisition of competitor).

™ See note 7 supra. FTC officials characterized the action as the first antitrust case 
focusing on industry structure independent of proof of predatory or conspiratorial 
practices. See BNA Antitrust & Trade Reg. Rep. No. 577, at A-3 (Aug. 22, 1972).
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case.31 Nevertheless, other Commission spokesmen and commentators 
continue to emphasize the structural aspects of the complaint.32

31 See BNA Antitrust & Trade Reg. Rep. No. 551, at A-5 (Feb. 22, 1972) (not a 
structure case but merely another of FTC’s new remedies); id. No 548, at A-l (Feb. 1, 
1972) (marketing case). The disclaimers by FTC spokesmen possibly were made to 
calm great industry uneasiness over the impact of the case and continuing Commission 
studies of other industries. See id. See also id. No. 549, at A-10, A-ll (Feb. 8, 1972) 
(preliminary results of petroleum industry reveal practices similar to those alleged in 
the cereal action).

32 Ronald Dietrich, General Counsel of the FTC, has described the cereal case as 
having “the potential for making major new law in the area of shared monopolies as 
well as in certain matters of conduct.” Id. No. 577, at A-8 (Aug. 22, 1972). At the 
1972 American Bar Association convention, attorney Lee Abrams stated his belief that 
the cereal case would have serious repercussions in other concentrated industries. Id. 
at A-6.

33 At this writing, the case has not been tried. However, several procedural motions 
have been argued and decided. See note 27 supra. Pursuant to the hearing examiner’s 
orders, FTC complaint counsel submitted a list of facts to be proved against respond
ents. See Statement of Facts to be Proved, Oct. 2, 1972, Kellogg Co., No. 8883 (F.T.C., 
filed Apr. 26, 1972). At this juncture the allegations of the complaint and the state
ment of facts to be proved must be assumed as true to allow any analysis of the Com
mission’s case.

34 Transcript of Proceedings, supra note 27, at 84. An FTC official has stated that 
“[t]he crux of the case is actual performance . . . over a period of years. As in anti
trust cases generally, intent and purpose are relevant considerations, but the central 
question of the case is the effect on competition of market practices and structure which 
the respondent companies have developed and maintained.” Address by Alan S. Ward, 
Director, Bureau of Competition, Federal Trade Commission, Eleventh Annual Corporate 
Counsel Institute, Oct. 4, 1972, at 22.

35 Transcript of Proceedings, supra note 27, at 19, 106; Opposition of Complaint Coun
sel to Respondents’ Appeal of Denial of Motion of Severance at 4, Aug. 14, 1972, 
Kellogg Co., No. 8883 (F.T.C., filed Apr. 26, 1972). FTC complaint counsel had defined 
“an interdependent action” as “one taken with knowledge that the action requires 
cooperation of each member of a group in order to minimize competition among the 
group and maximize the joint profits of the group members.” Transcript of Proceed
ings, supra note 27, at 106. Extensive systems monitoring all industry activities are em
ployed by the companies to facilitate interdependent action. See Statement of Facts to 
be Proved, supra note 33, Nos. 18-25.

36 Transcript of Proceedings, supra note 27, at 18.
37 Id. at 29. FTC complaint counsel has defined joint action as it appears in the 

Because of the suit’s preliminary procedural posture,33 the Commis
sion’s legal theory has not been revealed. However, some deductions 
can be made. To show that an oligopolistic structure violates section 
five, complaint counsel must show that an oligopoly possesses all of the 
anticompetitive evils traditionally regulated by antitrust law. To estab
lish this, complaint counsel may allege that the shared monopoly struc
ture induces anticompetitive conduct.34 Complaint counsel has referred 
to the cereal industry’s conduct as “interdependent decisions or ac
tions,” 35 “collective action,” 36 and “joint action.” 37 The alleged inter
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dependent action would create a monopoly power situation equivalent 
to an agreement between the companies.38 The shared monopoly struc
ture, therefore, would be an unfair method of competition.

complaint as including product differentiation, brand proliferation, shelf space control, 
and false and misleading advertising by the industry. Id.

38 Supplemental Memo of Complaint Counsel in Opposition to Severance at 6, June 
19, 1972, Kellogg Co., No. 8883 (F.T.C., filed Apr. 26, 1972). “Each one of them is 
large enough in the ready-to-eat cereal market that its policies and actions affect the 
others, and each of them must take into account the reactions of the others in deter
mining its policies and actions. The result is the same as though there was a monopo
listic agreement between them.” Id.

39 See h.rroxw'i General’s National Committee to Study the Antitrust Laws, 
Report 318 (1955).

40 See G. Stocking & M. Watkins, Monopoly and Free Enterprise 10 (1968). In a 
competitive market marginal cost is approximately equal to the price paid by the con
sumer per unit. See F. Scherer, Industrial Market Structure and Economic Perform
ance 13 (1970) [hereinafter cited as F. Scherer].

41 See F. Scherer 13.
42 See id. at 10. See also Ranlett & Curry, Economic Principles: The ‘Monopoly', 

‘Oligopoly', and ‘Competition' Models, Antitrust L. & Econ. Rev., Spring, 1968, at 107, 
134-40.

43 See Attorney General’s Report, supra note 39, at 326.
44 See id. at 328.

Id. at 330. The monopolist makes his product unique in the mind of the consumer. 
See id.; F. Scherer 334; Ranlett & Curry, supra note 42, at 135.

The Economics of Oligopolies

The validity of the structural theory that may be advanced by the 
Commission rests upon the assumption that an oligopolistic market 
possesses anticompetitive characteristics similar to those of a monopoly. 
Any evaluation of that theory must consider the strength of the basic 
economic assumption.

A monopolistic market, which by definition is noncompetitive, is 
insulated from the interaction of the forces of supply and demand which 
traditionally shape industrial performance. Free from pressures to 
reduce cost or increase output—forces felt by competitive industries39— 
a monopoly typically maintains prices well above marginal costs40 and 
reaps excessive profits.41 A monopoly also is characterized by high bar
riers to the entry of potential competitors42 and thus lacks the freedom 
of entry which is a prerequisite for effective competition.43 A primary 
barrier to entry into a monopolistic market is the ability of a monopolist 
to engage in predatory, preclusive practices and thereby eliminate 
rivals.44 Extreme product differentiation, another monopoly charac
teristic, insulates the monopolist against demands for rival products.45 
Finally, although the costs and risks of technological innovation can be 
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borne easily by large firms,46 the existence of a monopoly retards prog
ress by restricting the number of independent sources for initiative, by 
reducing the pressure to develop cost-saving innovations, and by decreas
ing the incentive to establish a market position through research and 
development.47

46 F. Scherer 353.
4? Id. at 13, 19.
48 See C. Kaysen & D. Turner, Antitrust Policy: An Economic & Legal Analysis 

27 (1959); Brodley, Oligopoly Power Under the Sherman and Clayton Acts—From 
Economic Theory to Legal Policy, 19 Stan. L. Rev. 285, 289 (1966). Various standards 
have been applied in defining an oligopolistic market. It is generally accepted that an 
oligopoly exists when the eight largest sellers control at least one-third of market sales. 
See C. Kaysen & D. Turner, supra at 72. A major portion of American industry is 
dominated by what economists term “tight knit oligopolies,” where four sellers control 
over 50 percent of sales. See Smith, Antitrust and the Monopoly Problem: Toward a 
More Relevant Legal Analysis, Antitrust L. & Econ. Rev., Summer, 1969, at 19, 20. 
The cereal industry, where the four largest manufacturers control over 90 percent of 
the market, is an extremely tight knit oligopoly. See note 11 supra.

49 Commentators estimate that approximately 37 percent of American manufacturing 
output is produced in highly concentrated industries. See J. Bain, Industrial Organiza
tion 110 (2d ed. 1968) [hereinafter cited as Industrial Organization]. See also Smith, 
supra note 48, at 20. Antitrust economists estimate that monopolies and oligopolies drain 
at least six percent of the total national income, or between $20 and $45 billion per year. 
See Mueller, Sources of Monopoly Power: A Phenomenon Called Product Differenti
ation, 18 Am. U.L. Rev. 1, 6-7 (1968); Smith, supra note 48, at 19-20.

50 The Supreme Court challenged price interdependence in American Tobacco Co. v. 
United States. 328 U.S. 781, 805, 811, 814-15 (1946).

51 In FTC v. Procter & Gamble Co., the Supreme Court upheld an FTC order pro
hibiting Procter & Gamble’s acquisition of Clorox Chemical Company because the 
merger would have “the tendency of raising the barriers to new entry [into the liquid 
bleach industry].” 386 U.S. 568, 579 (1967). See also American Tobacco Co. v. United 
States, 328 U.S. 781, 797 (1946); General Foods Corp. v. FTC, 386 F.2d 936, 945-46 (3d 
Cir. 1967), cert, denied, 391 U.S. 919 (1968).

52 See Address by Attorney General John Mitchell, Georgia Bar Association, Savan
nah, Georgia, June 6, 1969, in 118 Cong. Rec. 15940 (1969).

The noncompetitive conditions present in a monopoly also exist in 
an oligopoly, where market power is possessed jointly by all of the 
major firms in the industry. An oligopoly exists when a few large 
sellers in a market possess a sufficient share of the market so that each 
seller recognizes that an increase or decrease in either output or price 
will compel identical action by rival firms.48 An examination of oli
gopolies reveals the same tendencies toward concentration,49 product 
differentiation, price interdependence,50 barriers to entry,51 and a decline 
in research and development which have been found and condemned 
in monopolies.

CONCENTRATION

For the past quarter century the trend in American industry has 
been toward increased concentration.52 In concentrated industries, the 
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behavior of one firm will influence all other firms to a greater extent 
than in an unconcentrated market. Economic theory suggests, and 
empirical evidence verifies, that when industry sales are concentrated in 
a few hands, rivals behave more like monopolists than competitors.53 
A concentrated market is likely to produce interdependence of com
peting sellers in production and sales promotion policies,54 in prices,55 
and in a reduced variety of product alternatives available to consumers.56 
In addition, industry concentration causes firms to calculate collectively 
the effects of pricing and promotion policies on entry barriers.57 A 
high correlation has been shown to exist between the degree of concen
tration in an industry and the profits realized by firms in that industry.58

53 See Staff of the Cabinet Comm, on Price Stability, Industrial Structure & 
Competitive Policy—Study Paper No. 2, at 55-56 (1969).

54 The FTC’s statement of facts contends that respondents have pursued a “common 
course of action” in the use of “in-pack” premiums, coupons, promotions, and trade- 
directed promotions. See Statement of Facts to be Proved, supra note 33, Nos. 221-25.

55 See notes 71-82 infra and accompanying text.
56 See J. Bain, Industrial Organization 218 (1st ed. 1959).
57 J. Bain, Barriers to New Competition 32-33 (1956) [hereinafter cited as Barriers 

to New Competition].
58 Industrial Organization 413. Bain discovered that industries in which the eight 

largest firms control more than 70 percent of the market have substantially higher profit 
rates than were found in less concentrated markets. Id. A recent study of 42 highly 
concentrated industries, including cereal, determined that profit and income rates in 
those industries are consistent with Bain’s findings. See MacAvoy, McKie & Preston, 
High and Stable Concentration Levels, Profitability, and Public Policy: A Response, 
14 J. Law & Econ. 493, 495-99 (1971). But see Brozen, Déconcentration Reconsidered: 
Comment, 14 J. Law & Econ. 489, 490 (1971). The Stigler Report acknowledges the 
relationship between concentration and profit, but asserts that concentration “is not a 
major determinant of differences among industries in profitability . . . .” See Task Force 
on Productivity and Competition, Report (1969), reprinted in, 115 Cong. Rec. 15,653, 
15,655 (1969). Some economists feel that the profit rate may be at least 50 percent 
higher in a concentrated industry. Staff of the Cabinet Comm, on Price Stability, 
supra note 53, at 42.

59 Industrial Organization 182; Mueller, supra note 49, at 14.
60 Industrial Organization 182.
61 See notes 13-22 supra and accompanying text.

There are two causes of market concentration. A market may be
come concentrated as firms strive to attain efficient production, pro
motion, and distribution of products, and as ineffective competitors 
abandon the industry to a few large sellers.59 Alternatively, concen
tration may develop from a deliberate attempt to monopolize a market 
through devices such as a reduction in the number of firms by merger, 
erection of entry barriers, patent control, excessive product differenti
ation, or overt collusion between members of the industry.60 The FTC 
has alleged that concentration in the cereal industry is the result of 
respondents’ predatory conduct.61 The primary legitimate justifica
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tion for concentration is scale economies. In some industries, produc
tion and distribution are such that a firm must have a large share of 
the market and a certain minimum plant size in order to operate effi
ciently, realize the lowest possible costs per unit, and sell at the lowest 
competitive price.02 Studies indicate, however, that scale economies 
justify concentration in only a small percentage of industries.03 The 
largest plants in an industry are usually larger than the estimated optimum 
size, and industry concentration tends to be higher than necessary for 
efficient operation.04

The RTE cereal industry is one of the most highly concentrated 
food markets in America.05 Concentration has become increasingly 
acute in the last 30 years. While the respondents controlled 68 percent 
of the RTE market in 1940,00 by 1969 their shares had climbed to 
approximately 91 percent.62 63 64 65 66 67 As in most concentrated markets, the RTE 
cereal industry has obtained profits which are substantially higher than 
those in most less concentrated industries. In 1969, the FTC estimated 
that 20 percent of the annual revenues in the cereal market were profit,68 
a profit margin much larger than that of other manufacturing indus
tries.69 Respondent Kellogg had a 10 year average profit rate of more 
than 20 percent on stockholders’ equity.70

62 Sherman & Tollison, Public Policy Toward Oligopoly: Dissolution and Scale 
Economies, Antitrust L. & Econ. Rev., Summer, 1971, at 77, 78.

63 Barriers to New Competition 211. One study determined that at least 60 percent 
of the highly concentrated industries examined had levels of concentration not justified 
by economies of scale. Esposito, Noel & Esposito, Dissolution and Scale Economies: 
Additional Estimates and Analysis, Antitrust L. & Econ. Rev., Fall, 1971, at 103, 104.

64 Barriers to New Competition 110-13. All cost savings in the cereal industry are 
at an output volume of one to five percent of total sales, and therefore the industry 
reasonably could support 20 to 100 efficient firms. Scanlon, Oligopoly and ‘Deceptive' 
Advertising: The Cereal Industry Affair, Antitrust L. & Econ. Rev., Spring, 1970, at 99, 
106.

65 See Statement of Facts to be Proved, supra note 33, No. 17; Esposito, Noel & 
Esposito, supra note 63, at 107.

66 See Statement of Facts to be Proved, supra note 33, No. 10. In 1950, this control 
had increased to 84 percent. Id. No. 11.

67 Id. No. 13.
68 See Lazarus, Antitrust: Vs. the Autocrats of the Breakfast Table, N.Y. Times, Jan. 

30, 1972, § E, at 2, col. 4.
69 Id. See also Scanlon, supra note 64, at 105.
70 See Wilson, The FTC's Déconcentration Case Against the Breakfast Cereal Indus

try: A New ‘Ballgame' in Antitrust?, Antitrust L. & Econ. Rev., Summer, 1971, at 57, 64.

PRICE INTERDEPENDENCE

Oligopolies tend to display interdependent behavior, particularly in 
establishing prices and output. Interdependent behavior appears in three 
forms: direct agreement among sellers to fix prices and output at 



1973] Oligopolies 1155

specified levels; systems of price leadership where one seller is designated 
the “price maker” and all other firms conform to changes in price and 
output; or interdependence in the absence of an agreement where each 
seller recognizes that his conduct will affect others.71 Overt and direct 
collusion is unlikely since such action is outlawed specifically by section 
one of the Sherman Antitrust Act72 and section two of the Clayton 
Act.73 Simple interdependence is ineffective since it lacks an enforce
ment mechanism. Consequently, price leadership is the most desirable 
method of interdependent action.

71 See Industrial Organization 309; Posner, Oligopoly and the Anti-trust Lazus: A 
Suggested Approach, 21 Stan. L. Rev. 1562, 1572 (1969).

72 15 U.S.C. § 1 (1970).
73 15 U.SC. § 13 (1970).
74 Barriers to New Competition 26.
75 Posner, supra note 71, at 1566.
76 Mueller, supra note 49, at 12-13; see Brodley, supra note 48, at 289; Posner, supra 

note 71, at 1564.
77 See Barriers to New Competition 27.

Interdependent action is facilitated if the principal sellers control sub
stantial individual market shares so that any adjustment in price or out
put by one firm clearly affects all other firms.74 Sellers in an oligopolis
tic industry are reluctant to initiate price reductions because the impact 
of a reduction on the other members of the industry is so great that 
they will be compelled to match the reduction, and thus eliminate any 
advantage which might have been gained by the initial price reduc
tion.75 For example, if the structure of an industry is unconcentrated 
and there are 100 firms, each with only one percent of the market, and 
if one of those firms lowered its price sufficiently to double its market 
share to two percent, the volume gained at the expense of the compe
tition would be hardly noticeable. But where the industry is a tight knit 
oligopoly of four firms, each controlling 25 percent of the market, if 
one firm chooses to reduce its price to double its market share to 50 
percent, each of its competitors would lose one-third of their total 
market. The competitors therefore would be compelled to meet the 
first reduction. The market shares again would be equalized at 25 per
cent, but all of the firms would be operating at a lower profit level.76 
Consequently, the best interests of all members of the industry demand 
that prices be maintained at a uniformly high level to maximize profits. 
Price interdependence clearly eliminates all price competition between 
members of an industry; and if entry barriers exist, all participants bene
fit from uniformly high prices. The industry will be able to maintain 
prices at a level well above the competitive level, probably at a price 
close to that which would be maintained by a monopoly.77
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The RTE cereal industry has displayed the interdependent pricing 
behavior characteristic of oligopolistic industries. The FTC has charged 
that from 1950 to 1970, respondents refrained from competing with 
each other on the basis of price, increased prices, and relied upon their 
competitors to make similar increases.78 In the 20 year period, respond
ents made approximately 818 price changes, only six of which were 
reductions.79 These price increases bore little relation to increases in 
the price of grain used in manufacturing RTE cereals.80 Rather the 
FTC has alleged that interdependent pricing behavior in the cereal 
industry is achieved through an elaborate system of price leadership. 
Each respondent maintains a network of intra-company and extra-com
pany surveillance and reporting systems to monitor and analyze the 
pricing activities of other companies.81 The information gathered by 
the monitoring system provides the basis for interdependent pricing, 
marketing, and manufacturing decisions.82

78 See Statement of Facts to be Proved, supra note 33, Nos. 209-12. Cereal prices might 
be as much as 25 percent lower in a more competitively structured market. See Scan
lon, supra note 64, at 105.

79 See Statement of Facts to be Proved, supra note 33, Nos. 213-14. Kellogg and 
Quaker Oats have not made any price reductions since 1951, but apparently Kellogg 
made two reductions in 1950. Id. Nos. 215, 217. General Foods has made only one re
duction. Id. No. 216. In the same period, General Mills had made only three price 
reductions. Id. No. 218.

so Id. No. 228.
81 Id. Nos. 18-22. The same system is used to monitor other activities such as adver

tising, promotion, distribution, profits, and costs. Id.
82 Id. Nos. 23-25.
83 Posner, Advertising and Product Differentiation, Working Paper for the Task Force 

on Productivity and Competition, in 115 Cong. Rec. 56480 (1969). Successful differenti
ation develops consumer loyalty through product differences which are based upon 
advertising or differences in the physical characteristics of the product. D. Needham, 
Economic Analysis and Industrial Structure 63 (1969). Many American industries 
are considered to be highly differentiated. Examples include cigarettes, liquor, auto
mobiles, typewriters, and heavy farm machinery. See Industrial Organization 224.

84 Industrial Organization 226-27.

PRODUCT DIFFERENTIATION

Product differentiation exists if the products of competitors in the 
same industry are not perfect substitutes for one another in the per
ception of buyers of the product.83 Product differentiation may evolve 
naturally or be created artificially. Sources of differentiation include 
differences in quality or design, buyer ignorance of essential charac
teristics and qualities of the goods purchased, and consumer preferences 
developed by sales promotions or advertising.84 Sellers may create 
product differentiation by selecting more convenient plant or store 
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locations or by offering superior services.85 Differentiation also may be 
introduced by creating physical differences in the product or by cre
ating a perception of differences in the consumer’s mind through trade
marks, advertising, brand labeling, and sales promotion.86

85 See F. Scherer 324.

87 Id. at 326.
88 See Staff of Cabinet Comm, on Price Stability, supra note 53, at 42.
89 See Mueller, supra note 49, at 25.
90 See Smith, supra note 48, at 38.
91 See Industrial Organization 233.
92 See id. at 477 (positive correlation between excess profit and extreme seller con

centration in a sample of 20 industries); Smith, supra note 48, at 38 (monopoly devel
oped through product differentiation accounts for overwhelming bulk of annual $20 
to $45 billion monopoly overcharge). A study of the pharmaceutical industry revealed 
that the prices of branded, advertised preparations were on the average two-thirds 
higher than the prices of comparable products sold under their generic names. See F. 
Scherer 331-32.

93 See Barriers to New Competition 142; Mueller, supra note 49, at 25. See generally 
notes 101-117 infra and accompanying text.

94 Circumstances which give rise to an established firm’s advantage include: (1) The 
cumulative preference of buyers for established brand names and company reputations; 
(2) control of superior product designs by established firms through patents; and (3) 
ownership of contractual control by established firms of favored distributive outlets in 
situations where the supply of further outlets is other than perfectly elastic. Barriers; 
to New Competition 16.

95 “It is the function of ‘product differentiation’ to disrupt ‘randomization’ of the 
consumers’ choices, to build into shoppers’ consciousness a ‘bias’ that will unerringly 
lead her ... to make a pre-determined ‘knee-jerk’ or reflex choice . . . .” Mueller, 
supra note 49, at 23. The established firm’s advantage is also a product of buyer ignor

Product differentiation can have a beneficial effect on competition. 
Differentiation based on quality and reliability motivates producers to 
maintain adequate quality standards.87 However, product differentiation 
based on artificial distinctions increases concentration88 and restrains 
competitive pricing in established companies.89 Significantly, concen
tration is decreasing in most producer goods industries which employ 
very little advertising, while consumer goods industries are becoming 
increasingly concentrated, particularly those with a high degree of 
product differentiation and a high volume of advertising.90 In industries 
displaying intense product differentiation, price competition becomes 
substantially less important than nonprice competition, and may be re
placed entirely by advertising and product variation competition.91 The 
result is excessive profits obtained as a result of monopoly overcharge, 
a major characteristic of monopoly power.92 Most importantly, product 
differentiation is a major factor in the development of high entry bar
riers.93 To overcome the advantages of established firms94 in consumer 
selections,95 new entrants are placed at the disadvantage of accepting a 
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lower price or incurring higher selling costs in order to enter the 
market.96

ance in consumer selections. See Scitovsky, Ignorance as a Source of Oligopoly Power, 
40 Am. Econ. Rev. 48, 49 (1950). Consumer ignorance creates oligopoly power and 
profits by limiting price and quality competition among established firms, by creating 
additional entry barriers, and by facilitating collusion. Id. at 52.

96 See Barriers to New Competition 116; Mueller, supra note 49, at 24. Higher selling 
costs generally are compelled by higher advertising and promotional expenditures. See 
FTC, The Structure of Food Manufacturing 62 (1966).

97 See Statement of Facts to be Proved, supra note 33, Nos. 37, 44. In the last 20 
years over 150 new RTE cereals were introduced, most of these in the 1960’s. Id. Nos. 
38-39.

98 See id. Nos. 41-44, 54-60. Brands are distinguished by shape, color, premiums, 
identifiable personalities, cereal box decorations, flavoring, trademarks, and additives. 
Id. No. 55. Cereal companies deliberately have attempted to manipulate consumer 
perceptions by artificial differentiation. For example, when Kellogg introduced a 
sugar-coated com flake, the company feared that the new product would reduce the 
market share of Kellogg’s Corn Flakes. To minimize the damage, the new product was 
not named Sugar Corn Flakes, but Sugar Frosted Flakes. See Zalaznick, The Breakfast 
Table, Fortune, Dec., 1967, at 131.

99 See Statement of Facts to be Proved, supra note 33, Nos. 49-51, 53.
100 See Scanlon, supra note 64, at 10. Twenty to 25 percent of the price of cereal 

is attributable to the overcharge. Id.
101 D. Needham, supra note 83, at 97.
102 See Barriers to New Competition 20-21.
103 See id. at 34.

The cereal industry is an example of an industry in which high 
product differentiation has created detrimental monopolistic effects. 
Products are differentiated through proliferation of trademarked RTE 
cereal brands and heavy promotional advertising.97 RTE cereal dif
ferentiation is developed by the exaggeration of trivial distinctions, buyer 
ignorance of basically similar characteristics, and intensive promotional 
advertising.98 The effect has been to create high barriers to entry,99 
accompanied by monopoly overcharges which are passed on to the 
public.100

BARRIERS TO ENTRY

Barriers to entry are economic obstacles which prevent new firms 
from engaging in the production of a particular product.101 Easy entry 
exists when established firms have no absolute cost advantages over 
potential entrants, when established firms have no product differenti
ation advantages over potential entrants, and when economies of large- 
scale producers are negligible.102 The pressure of easy entry preserves 
a competitive market structure by maintaining prices at a competitive 
level.103

High barriers to entry may be created by the single or combined 
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effects of structural and economic forces.104 Development of consumer 
loyalties and preclusion of new entrants from securing high selling 
orices and reasonable profit margins may erect a product differentiation 
barrier.105 High advertising expenditures by existing firms may bar 
entry by forcing new entrants to incur high sales promotional costs in 
any attempt to win a market share.106 Another major barrier is the 
control of production techniques and manufacturing resources such as 
patents and know-how by established companies.107 Scale economies 
may be a further barrier to entry, since a new entrant will be unable to 
obtain the lowest possible competitive production costs without a mini
mum share of the market.108 The major effect of an entry barrier is that 
established firms can raise selling prices above a defined competitive level 
without attracting new competition.109 Consequently, industries with 
higher barriers to entry enjoy noncompetitive pricing and excessive 
profits.110 If the barriers are very high, industries can attain a fully 
monopolistic price, substantially above competitive cost levels, without 
inducing new entry.111

104 See Sherman & Tollison, supra note 62, at 80-81.
i°5 See Industrial Organization 204-05; notes 83-100 supra and accompanying text; 

cf. MacIntyre, The Federal Trade Commission's Antitrust Functions: Some Practical 
Problems in Enforcement, 14 U.C.L.A.L. Rev. 997, 1004, 1005-06 n.32 (1967). The ordi
nary buyer’s inability to judge quality except by price and product promotion weakens 
price competition. The offer of a lower price will be self-defeating in markets where 
a low price will be regarded as a sign of inferior quality. See Scitovsky, supra note 95, 
at 50.

106 See Industrial Organization 282. Bain considers five percent of revenues to be 
very high promotional costs. Id. at 415; see Mueller, supra note 49, at 36. Consumer 
ignorance can bar entry since insufficient consumer information leads to reliance on 
extensive advertising and product promotion, with the result that new firms with 
products of equal or superior quality and lower prices are frequently unable to break 
down entrenched brand loyalties except at prohibitive costs in terms of equally large 
quantities of advertising. Ferguson, Consumer Ignorance as a Source of Monopoly 
Power: FTC Staff Report on Self-Regulation, Standardization & Product Differenti
ation, Antitrust L. & Econ. Rev., Winter, 1972, at 79, 85-86. But see Task Force on 
Productivity and Competition, supra note 58, at 15,653. The Stigler Report asserts that 
no correlation between advertising expenditures and profit rates can be drawn, since 
advertising expenditures are capital investments with effects that continue in subsequent 
years. Id. at 15,660.

107 Barriers to New Competition 15-16, 144, 148. In a few industries, the ability of 
potential entrants to make substantial product innovations has weakened barriers to 
entry. Id. at 18.

108 This barrier is effective since many firms start with a less than optimum share of 
the market. See MacIntyre, supra note 105, at 1006 n.32.

109 Sec Barriers to New Competition 32-33; Mueller supra note 49, at 24.
no See Barriers to New Competition 181.
in See generally Industrial Organization 284-95. Existing antitrust law prevents the 

erection of entry barriers through the application of the Sherman Antitrust Act to 
exclusionary tactics, restrictive administration of patents, and vertical integration; and
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The cereal industry is alleged to have high barriers to entry,112 erected 
primarily through extreme product differentiation113 and the prohibitive 
capital expenditure necessary to enter the market.114 Advertising and 
sales promotion costs are an additional barrier, since nearly 15 percent of 
the industry’s receipts from domestic cereal sales is spent on advertis
ing.115 A new entrant also would have to overcome deeply entrenched 
consumer brand identification developed by years of promotional adver
tising.116 Respondents’ control of shelving allocation poses an additional 
barrier to entry.117

the application of the Clayton Act to mergers, the prohibition of quasi-integration into 
distribution, and pecuniary advantages of large scale. Sherman Antitrust Act, 15 U.S.C.

1-7 (1970); Clayton Act, 15 U.S.C. §§ 12-27, 44 (1970); see Barriers to New 
Competition 218-19.

H2 Sec Statement of Facts to be Proved, supra note 33, Nos. 49-51, 53, 63-64.
113 See notes 83-100 stipra and accompanying text.
114 See Newsweek, Nov. 6, 1967, at 76.
lie See FTC Complaint, supra note 4, at 2-4.
11« See Statement of Facts to be Proved, supra note 33, No. 82.
117 See id. Nos. 81, 169-87. See also notes 230-232 infra and accompanying text.
118 See Mueller, supra note 49, at 8. See also Staff of the Cabinet Comm, on Price 

Stability, supra note 53, at 64 65. The greatest research and development advances in 
the pharmaceutical industry occurred during the period in which the industry was rela
tively free of conspiracy among industry members. See Costello, The Tetracycline 
Conspiracy: Structure, Conduct and Performance in the Drug Industry, Antitrust L. 
& Econ. Rev., Summer, 1968, at 13, 41.

no See Staff of the Cabinet Comm, on Price Stability, supra note 53, at 64.
120 See Turner, The Scope of Antitrust and Other Regulatory Policies, 82 Harv. L. 

Rev. 1207, 1211 (1969).
121 See FTC Complaint, supra note 4, at 9; Statement of Facts to be Proved, supra 

note 33, No. 236.

RESEARCH AND DEVELOPMENT

Research and development, the search for product innovation and 
improvement, is a goal of a competitive economy. The question whether 
concentration impedes research and development has produced consid
erable debate. Some data indicate that innovation declines in highly 
concentrated or monopolistic industries.118 Alternatively, some analysts 
suggest that there is no correlation between concentration and innova
tion,119 while others argue that size may be a positive stimulus to re
search and development.120

However, the facts in the cereal industry seem to indicate that con
centration has been detrimental to innovation. The FTC complaint 
alleges that the cereal industry has engaged in product imitation, not 
innovation.121 Alleged improvement is, in reality, primarily marketing 
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propaganda and a device for obtaining monopoly overcharges.122 In 
recent years, the cereal industry has been attacked for not fulfilling 
its primary research and development function—providing a more nu
tritious breakfast.123

122 See Washington Post, Mar. 3, 1972, § B, at 1, col. 4. Total, respondent General 
Mills’ cereal which is promoted as being fortified with nutrients, is actually a means of 
charging excessive prices. Total looks, smells, and tastes the same as Wheaties, but 
Total costs 18 cents more. The actual cost of Total’s extra vitamins is six-tenths of a 
cent, providing General Mills with a seven million dollar annual overcharge. Con
sumers, therefore, pay a 3000 percent overcharge for Wheaties with extra vitamins. It 
woud be cheaper to eat Wheaties and take a vitamin pill. Id.

123 The leading critic of RTE cereals has been Robert B. Choate. In testimony before 
a Senate subcommittee on July 23, 1970, Choate claimed that most cereals provided 
“empty calories.” See id. July 24, 1970, § A, at 1, col. 4. See also id. Mar. 3, 1972, § B, 
at 1, col. 4. To the industry’s credit, most cereals have been improved nutritiously since 
the charges. See Advertising Age, Nov. 29, 1971, § 1, at 1, col. 1.

124 C. Kaysen & D. Turner, Antitrust Policy: An Economic and Legal Analysis 
(1959) [hereinafter cited as C. Kaysen & D. Turner]. Carl Kaysen is a Harvard 
economist. Donald Turner was a professor at Harvard Law School and later chief of 
the Antitrust Division of the Department of Justice.

125 Id. at 77.
126 Id. at 71-75.
127 See id. at 89-94.
128 Market power would be conclusively presumed where for five years or more, 

four or fewer companies accounted for 80 percent of the sales of an industry. Id. at 
98. See White House Task Force on Antitrust Policy, Report (1969), reprinted tn, 
BNA Antitrust & Trade Reg. Rep. No 411, at 12-13 (Spec. Supp. 1969).

12» C. Kaysen & D. Turner 46, 79.

PRIOR LEGAL PROPOSALS AGAINST OLIGOPOLIES

Oligopolistic structures possess most of the detrimental economic 
characteristics present in monopolies. Many economic and legal com
mentators, therefore, have called for governmental antitrust action or 
additional legislation to control oligopolies.

In 1959 Carl Kaysen and Donald P. Turner124 concluded that the 
goal of American antitrust policy should be the limitation of unreason
able market power.125 Oligopoly market power created by concentra
tion, interdependent behavior, product differentiation, and high entry 
barriers is an obvious target for a reformed antitrust policy. Kaysen 
and Turner believe that anticompetitive practices, most of which are 
an almost inevitable result of market structure,126 have produced effects 
similar to the abuses which characterized monopolies and led to the 
development of an antitrust policy to limit monopoly power.127 Deem
ing present law insufficient, Kaysen and Turner proposed a new statute 
which would limit unreasonable market power128 by reforming market 
structure to reduce concentration129 and its by-products—product dif
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ferentiation, interdependent behavior, and barriers to entry.130 This 
policy would require an increased use of the structural remedies of dis
solution and divestiture.131

130 See id. at 260-72.
131 Id. at 80, 113-15, 244. See also note 142 infra and accompanying text.
132 See Turner, The Definition of Agreement under the Sherman Act: Conscious 

Parallelism and Refusals to Deal, 75 Harv. L. Rev. 655, 660-64 (1962). See also Sherman 
Antitrust Act § 2, 15 U.S.C. § 2 (1970).

133 See Turner, supra note 132, at 668-69, 681. An examination of possible remedies 
eliminates injunctions, because of the impossibility of ordering a company to stop 
thinking about competitors when setting prices. Id. at 669-70. The only feasible remedy 
is divestiture of the dominant firms, but reliance on this remedy virtually concedes 
absence of conspiracy or agreement. If workable relief requires radical structural reform, 
it is the structure of the industry, and not the behavior of its members, that is funda
mentally responsible for the unsatisfactory results. 1 d. at 671.

134 Id. at 682; see Federal Trade Commission Act § 5, 15 U.S.C. § 45 (1970).
135 See Turner, supra note 120, at 1214, 1226-29.
136 id. at 1216.
137 See White House Task Force on Antitrust Policy Report, reprinted in, BNA 

Antitrust & Trade Reg. Rep. No. 411 (Spec. Supp. May 27, 1969) [hereinafter cited as 
Neal Report].

138 Id. at 4.

Donald Turner has continued to study the oligopoly problem. In 
1962, he examined the question whether the parallel interdependent 
pricing decisions of oligopolies could be considered an agreement under 
section two of the Sherman Antitrust Act,132 and concluded that parallel 
pricing is not the type of agreement prohibited by that section.133 
Turner’s solution to the price interdependence problem was to charge 
the oligopolists individually with violations of section five of the Fed
eral Trade Commission Act.134 By 1969, however, Turner concluded 
that competition could be promoted by using the Sherman Antitrust 
Act to divest the most serious, persistent, and economically significant 
monopolies and oligopolies.135 He argued that the cost of restructuring 
would be tolerable and the disruptive effects short-term if divestiture 
was limited to firms larger than justified by economies of scale and 
only if viable successor firms could be created.136

The most significant proposal dealing with the concentrated indus
try problems was submitted by President Johnson’s White House Task 
Force on Antitrust Policy,137 which asserted that an antitrust policy has 
two functions—preventing anticompetitive behavior and preserving and 
promoting competitive market structures.138 The proposal, commonly 
known as the Neal Report, contended that while antitrust policy tra
ditionally has provided safeguards against the evils of monopoly, anti
competitive evils are not confined to monopolistic situations but are 
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likely to occur in concentrated industries.139 The Neal Report recom
mended new legislation to deal with the concentrated industry prob
lem.140 The proposed act would authorize déconcentration of oligopo
listic industries if four or fewer firms control at least 70 percent of the 
market.141 A prime directive of the act would be to take all steps neces
sary to reduce the four-firm concentration ratio to below 12 percent by 
using all available equitable methods, including divestiture.142 Two sep
arate dissenting statements, however, argued that a strong prima facie 
case could be made that a firm’s size is related to efficiency and there
fore would require proof of actual or probable adverse competitive 
effects in concrete market situations before authorizing drastic remedies 
such as divestiture.143

139 id. at 5-6.
no See id. at 7. The report pointed out that such action does not require a new pre

mise for public policy. A conviction that concentration is undesirable underlies the 
present policy towards horizontal mergers. Id. at 6. See also United States v. Pabst 
Brewing Co., 384 U.S. 546 (1966) ; United States v. Van’s Grocery, 384 U.S. 270 (1966); 
United States v. Aluminum Co. of America, 377 U.S. 271 (1964).

141 Neal Report 12-13.
142 Id. at 13-14.
143 See id. at 27; Brozen, The Antitrust Task Force Déconcentration Recommenda

tions, 13 J. Law & Econ. 279, 292 (1970). This, in turn, set off a continuing debate 
about the reliability of the Task Force’s approach. See, e.g., Brozen, Déconcentration 
Reconsidered: Comment, 14 J. Law & Econ. 489 (1971); MacAvoy, McKie, & Preston, 
supra note 58; Wenders, Déconcentration Reconsidered, 14 J. Law & Econ. 485 (1971).

President Nixon appointed a study commission whose report, unlike the Neal Report, 
did not propose sweeping alterations in antitrust policy. See Task Force on Productivity 
and Competition, supra note 58, at 15,654. Instead, the commission concluded that 
existing policies and enforcement mechanisms are either adequate or too strict, and 
rejected proposals for dissolving highly oligopolistic industries to reduce concentration. 
As an alternative, the Stigler Report proposes that when noncompetitive behavior is 
discerned, proceedings be commenced under section one of the Sherman Act using an 
“inferred collusion” theory. Id. at 15,655. The Stigler Report has been criticized as a 
return to ex post facto antitrust enforcement, which was ineffective and necessitated 
the passage of the Federal Trade Commission Act and the Clayton Act. See H.R. 
Rep. No. 1617, 91st Cong., 2d Sess. 37-38 (1970).

The FTC’s Power to Regulate Oligopolies

Before a policy against oligopolies may be formulated, the question 
whether the FTC has power under section five of the Federal Trade 
Commission Act to regulate oligopolies must be resolved. The legisla
tive history of section five illustrates that the prohibition against unfair 
methods of competition was designed to be a flexible tool to guard 
against new and incipient anticompetitive practices. Judicial inter
pretation has preserved section five’s flexibility and has expanded the 
section’s scope as new anticompetitive practices confronted the courts.
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LEGISLATIVE HISTORY OF SECTION FIVE

The Sherman Antitrust Act144 was the first legislative response to 
the growing industrial concentration after the Civil War.145 The Su
preme Court’s adoption of a rule of reason interpretation of the Act146 
provoked immediate adverse congressional reaction.147 Congress feared 
that the anticompetitive policy of the Sherman Act would not be applied 
vigorously by the courts and was wary of the emerging strength of the 
giant corporation and its great potential impact on competition.148 To 
revitalize the policy in favor of competition, Congress considered two 
major proposals in 1914. What finally emerged as the Clayton Act149 
outlawed specified trade practices,150 while the proposed Federal Trade 
Commission Act151 contained a general prohibition against unfair com
petition.152

144 Ch. 647, §§ 1-8, 26 Stat. 209 (1890), as amended, 15 U.S.C. 1-7 (1970).
445 See generally W. Thornton, A Treatise on the Sherman Antitrust Act 1-30 

(1913); A. Walker, History of the Sherman Law of the United States of America 
1-46 (1910). The key features of sections one and two of the Sherman Antitrust Act 
are the outlawing of illegal contracts, combinations, and conspiracies in restraint of 
trade. 15 U.S.C. §§ 1-2 (1970).

14« Initial judicial interpretations applied the prohibitions against agreement literally. 
The Supreme Court held that the statute outlawed all contracts in restraint of trade, 
whether or not the restraint was unreasonable. See United States v. Trans-Missouri 
Freight Ass’n, 166 U.S. 290, 340-41 (1897). In 1910, the Court reversed itself and ap
plied a rule of reason standard. See Standard Oil Co. v. United States, 221 U.S. 1, 63-70 
(1911).

147 The Court’s decision was attacked on the Senate floor within 24 hours of an
nouncement. See 47 Cong. Rec. 1225 (1911).

148 See S. Rep. No. 1326, 62d Cong., 3d Sess. 10-12 (1913); Baker & Baum, Section 5 
of the Federal Trade Commission Act: A Continuing Process of Redefinition, 7 Vill. 
L.Rev. 517, 520-25 (1962).

149 Ch. 323, §§ 1-26, 38 Stat. 730 (1914), as amended, 15 U.S.C. §§ 12-27, 44, 29 U.S.C. 
52-53 (1970).

iso Id. §§ 2-3, 7-10, 38 Stat. 730-34 (1914), as amended, 15 U.S.C. §§ 13-14, 18-20 (1970).
151 S. 2941, 62d Cong., 1st Sess. (1911).
152 See /J. See also Federal Trade Commission Act, ch. 311, § 5, 38 Stat. 719 (1914), 

as amended, 15 U.S C. § 45 (1970). The Senate Report on S. 2941 explained the general 
prohibition:

The Committee gave careful consideration to the question as to whether it 
would attempt to define the many and variable unfair practices which pre
vail in commerce and to forbid their continuance or whether it would, by 
a general declaration condemning unfair practices, leave it to the commis
sion to determine what practices were unfair. It concluded that the latter 
course would be better, for the reason . . . that there were too many un
fair practices to define, and after writing 20 of them into the law it would 
be quite possible to invent others.

S. Rep. No. 597, 63d Cong., 2d Sess. 13 (1914). Several Senators argued that unfair 
competition strictly meant only the substitution of goods. See 51 Cong. Rec. 12,934, 
12,936 (1914). Senator Newlands, the sponsor of the bill, believed that the term had 
an elastic meaning in law and economics. See id. at 12,024.
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The proposed Federal Trade Commission Act was debated extensively 
by the Senate.153 What emerged was an attempt to preserve competition 
and anticipate the development of new anticompetitive practices.154 
Section five of the proposed bill caused a great deal of controversy. 
Initial problems with common law connotations of the term “unfair 
competition” led to the substitution of the phrase “unfair methods of 
competition.” 155 Critics, however, pointed to the term’s vagueness and 
questioned whether the phrase was capable of definition.156 The bill’s 
advocates analogized to the Interstate Commerce Commission and its 
mandate to enforce and interpret the phrase “reasonable rates” and 
urged that unfair methods of competition would be similarly definable 
and enforceable by the new Federal Trade Commission.157 The bill’s 
sponsors reiterated that section five’s general prohibition was necessary 
to preserve flexibility158 and to anticipate future developments and 
practices.159

153 The debate stretched over weeks and is scattered through thousands of pages of 
the Congressional Record. See generally Baker & Baum, supra note 148, at 520-42. 
Statements made in debates usually are not recognized as a tool for interpreting a 
statute. FTC v. Raladam Co., 283 U.S. 643, 650 (1931). Section five, however, is an 
exception recognized by the Supreme Court: “the fact that throughout the considera
tion of this legislation there was common agreement in the debate as to the great 
purpose of the act, may properly be considered in determining what that purpose was 
and what were the evils sought to be remedied.” Id.

154 See 51 Cong. Rec. 11,104, 11,379. 12,623, 12,733-34 (1914).
155 See id. at 12,145.
156 See id. at 12,213, 12,936.
157 See id. at 11,084, 11,103-04.
158 See id. at 12,938; note 152 supra. Senator Newlands believed that any attempt to 

define unfair competition would leave out “the Protean forms . . . that are likely con
tinually to arise as one unfair practice after another is condemned by the law and the 
court.” 51 Cong. Rec. 12,938 (1914). Senator Thomas of Colorado analogized: “[ujnfair 
competition, like fraud, is a creature of protean shapes. It assumes one attitude today 
and another tomorrow. ... In unfair competition there is going to be a constant race 
between the corporation and the commission. . . .” Id. at 11,598.

159See 51 Cong. Rec. 12,916 (1914); Baker & Baum, supra note 148, at 543.
160 253 U.S. 421 (1920). The FTC had issued cease and desist orders to stop the 

practice of requiring purchasers of steel ties used for binding cotton bales to buy 
bagging as a tie-in. Id. at 424.

i«1 Id. at 427.

JUDICIAL INTERPRETATION OF SECTION FIVE

Early judicial decisions threatened to limit severely the scope of 
section five. In FTC v. Gratz,160 the Supreme Court dismissed an FTC 
complaint as insufficient, and Justice McReynolds held that “[t]he words 
‘unfair method of competition’ are not defined by statute and their 
exact meaning is in dispute. It is for the courts, not the commission, 
ultimately to determine as [a] matter of law what they include.” 161 
Justice Brandeis dissented and drew heavily upon legislative history in 
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arguing that the Court was frustrating congressional intent by restrict
ing the Commission’s power to apply section five.162

162 See id. at 436-37 (Brandeis, J., dissenting). Brandeis asserted that the Commission’s 
mandate was to determine initially what were unfair methods of competition. Id. 
Brandeis analogized to the ICC and called the FTC a “new experiment on old lines.” 
Id. at 434. Section five was restricted still further in FTC v. Raladam Co., where the 
Court declared that unfair methods were not per se “unfair methods of competition.” 
283 U.S. 643, 649 (1931) (emphasis in original). To remedy this result Congress enacted 
the Wheeler-Lea Act in 1938, which outlawed “unfair or deceptive acts or practice in 
commerce.” FTC v. Sperry & Hutchinson, 405 U.S. 233, 244 (1972); see Wheeler-Lea 
Act, ch. 49, § 5(a), 52 Stat. Ill (1938), as amended, 15 U.S.C. § 45 (1970).

163 Fashion Originators’ Guild of America v. FTC, 312 U.S. 457, 461-63 (1941).
164 Id. at 463.
165 Id. at 466.
166 333 U.S. 683 (1948).
167 Id. at 692-94. Justice Black noted a strong congressional purpose to supplement 

enforcement of the Sherman Antitrust Act by section five. Id. at 692.
168 Id. at 708.
169 344 U.S. 392 (1953).

The Supreme Court slowly retreated from the Gratz approach and 
reestablished the intended flexibility of section five through a series of 
cases which expanded the section’s scope. In 1941, the Supreme Court 
reviewed a Commission finding that certain manufacturers of women’s 
garments had violated section five by registering dress designs and 
refusing to sell to any retailer who dealt in copies.163 Justice Black found 
that “if the purpose and practice of the combination of garment manu
facturers and their affiliates run counter to the public policy declared 
in the Sherman and Clayton Acts, the Federal Trade Commission has 
the power to suppress it as an unfair method of competition.” 164 The 
Court concluded that it was not necessary to demonstrate a complete 
monopoly. Any conduct that tended to “deprive the public of the 
advantages which flow from free competition” could violate section 
five, since the objective of the section is to reach such activities “in 
their incipiency.” 165

The goal of upholding the policy and spirit of the antitrust law be
came a recurring theme of the Supreme Court’s interpretation of section 
five. In FTC v. Cement Institute1™ the Supreme Court held that the fact 
that activity may be a Sherman Antitrust Act violation does not pre
clude action under section five.167 Moreover, the Court stated that 
practices which fall short of violations of the Sherman Antitrust Act 
may as a matter of law constitute an unfair method of competition.168 169 In 
1953 the Court reaffirmed the Commission’s mandate to define the ex
tent of the statutory prohibition. In FTC v. Motion Picture Advertising 
Service Co.1™ the Court indicated that the Commission must engage in 
an equitable balancing test, and held that the point where a method of 
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competition becomes “unfair” within the meaning of the Federal Trade 
Commission Act is for the Commission, not the courts, to decide. The 
Court stated that the point at which a practice becomes unfair “will 
often turn on the exigencies of a particular situation, trade practices, or 
the practical requirements of the business in question.” 170 In 1966, the 
Court completed the process of expanding the scope of section five by 
explicitly overruling Gratz and adopting the Brandeis dissent.171 This 
past term, the Court expanded section five’s equitable role. In FTC v. 
Sperry & Hutchinson Co.,172 Justice White answered affirmatively the 
question whether section five empowered the Commission to define and 
proscribe an unfair competitive practice which did not infringe the 
letter or spirit of the antitrust laws.173

170 Id. at 396. In Motion Picture Advertising Service Co., the top four distributors of 
advertising motion pictures controlled 75 percent of the relevant market through ex
clusive contracts imposed on theaters. Id. at 393. The Court held that any device which 
so tightly controlled a market for the benefit of a few is a violation of the Sherman 
Antitrust Act and hence of section five. Id. at 395.

171 See FTC v. Brown Shoe Co., 384 U.S. 316, 320-22 (1966). In Brown Shoe, Justice 
Black recognized that the FTC has broad powers to declare trade practices unfair. The 
power particularly exists with regard to trade practices which violate the fundamental 
policies of the Sherman Antitrust and Clayton Acts, without actually violating those 
laws. ZJ. at 320-21.

Other section five cases decided in the 1960’s underscored the flexible interpretation 
and expanded scope of section five. The most notable were the so-called “TBA 
trilogy,” which involved the major oil and tire companies. The conduct in question 
was agreements by the oil companies to sponsor a tire company’s products—tires, bat
teries, and accessories—to gasoline retailers. In the first case to reach the Supreme 
Court, Atlantic Refining Co. v. FTC, the Court held that the utilization of economic 
power in one market to control competition in another, coupled with coercive prac
tices, violated the public policy of section five. 381 U.S. 357, 369 (1965). In Shell Oil 
Co. v. FTC, no coercive tactics were alleged, but the United States Court of Appeals 
for the Fifth Circuit interpreted Atlantic Refining as prohibiting the use of dominant 
economic power by an oil company over its dealers in an anticompetitive manner. 360 
F.2d 470, 487 (5th Cir. 1966), cert, denied, 385 U.S. 1002 (1967). In the third case, the 
United States Court of Appeals for the District of Columbia Circuit upheld Texaco’s 
arrangement because of the lack of direct coercion. See Texaco, Inc. v. FTC, 383 F.2d 
942, 946-49 (D.C. Cir. 1967), rev'd, 393 U.S. 223 (1968). The Supreme Court reversed, 
adopted the Shell holding, and found that the sales commission system for marketing 
the products was inherently coercive. FTC v. Texaco, Inc., 393 U.S. 223, 228-30 (1968).

172 405 U.S. 233 (1972). Respondents were charged with a section five violation for 
regulating the trading stamp industry. Id. at 234.

Id. at 239. Justice White recounted the legislative and judicial history of section 
five, and concluded:

[LJegislative and judicial authorities alike convince us that the Federal 
Trade Commission does not arrogate excessive power to itself, if, in meas
uring a practice against the elusive, but Congressionally mandated standard 
of fairness, it, like a court of equity, considers public values beyond simply 
those enshrined in the letter or encompassed in the spirit of the antitrust 
laws.

Id. at 244.



1168 The Georgetown Law Journal [Vol. 61:1145

Section five is thus a flexible tool, designed to prevent anticompetitive 
restrictions on the American economy. The section has evolved to a 
point where the Commission can regulate incipient and actual violations 
of the Sherman Antitrust Act and Clayton Act as well as violations of 
the spirit of the antitrust statutes, and can equitably enforce the com
petitive policy of antitrust law. Within these broad parameters, the 
Commission has the power to determine whether an oligopolistic struc
ture with accompanying monopolistic anticompetitive effects is an un
fair method of competition in violation of section five.

Alternative Procedures

Existing antitrust statutes have been proposed as methods for regu
lating oligopolies. Oligopolistic price interdependence has been sug
gested as sufficient evidence of collusion to constitute a violation of 
section one of the Sherman Antitrust Act and to justify antitrust action 
against oligopolies.174 In several cases, the Supreme Court has inferred a 
‘‘conspiracy in restraint of trade” from parallel business behavior.175 176 In 
American Tobacco Co. v. United States™ the Court upheld the con
viction of the three major cigarette manufacturers under the Sherman 
Antitrust Act without finding an express agreement. The Court stated 
that two decades of parallel pricing was circumstantial evidence of a 
“common design ... or meeting of the minds.” 177 178 However, in Theatre 
Enterprises, Inc. v. Paramount Film Distributing Corp.™ the Court 
ended much of the speculation about the evidentiary value of conscious 
parallelism by making clear that a violation of the Act still required 
conspiracy.179 Nonetheless commentators have suggested that conscious 
parallelism may be a basis for finding an “attempt to monopolize.” 180

174 See Posner, supra note 71, at 1575; note 143 supra. See also notes 132-136 supra 
and accompanying text.

175 Sec, e.g., United States v. Paramount Pictures, Inc., 334 U.S. 131, 142 (1948) (uni
form admission rates; joint ownership of theatres); American Tobacco Co. v United 
States, 328 U.S. 781 (1946) (parallel price cuts and price increases); Interstate Circuit 
v. United States, 306 U.S. 208 (1939) (illegal conspiracy established without proof of 
express agreement when distributors adhered to and participated in price fixing scheme).

176 328 U.S. 781 (1946).
177 Id. at 809-10.
178 346 U.S. 537 (1954).
179 “This Court has never held that proof of parallel business behavior conclusively 

establishes agreements, or . . . that such behavior itself constitutes a Sherman Act 
offense. . . . ‘Conscious parallelism’ has not yet read conspiracy out of the Sherman 
Act entirely.” Id. at 540 41.

180 See notes 132-136 supra and accompanying text.

Even if the Sherman Antitrust Act can be used to deal with oligop
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olies,181 there may be advantages to proceeding under the Federal Trade 
Commission Act. An administrative agency such as the FTC has a wealth 
of expertise. Its Bureau of Economics, Bureau of Competition, and 
Administrative Law Judges are accustomed to dealing with complex 
problems of economic theory and proof which undoubtedly would be 
involved in any proceeding against an oligopoly. Antitrust cases tra
ditionally involve long and protracted litigation; proceedings before an 
agency will ease the burden on the federal court system.182 In addition, 
an administrative agency is likely to develop a more consistent program 
than individual federal trial courts, where the variety of courts and 
judges produce a wide range of decisions.

181 The Antitrust Division of the Department of Justice once attempted to proceed 
against an oligopoly. In 1952, an action was filed against Proctor & Gamble Co., Colgate- 
Palmolive, Lever Brothers, and the Association of American Soap and Glycerine Pro
ducers. See United States v. Proctor & Gamble, Civil No. 1196 (D.N.J. 1952). The 
complaint alleged that the defendants had produced and sold at least 75 per cent of all 
household soap for at least 25 years. Id. at 8-10. Judge Barnes, who was Assistant 
Attorney General in charge of the antitrust division, commented that the case was 
actually a test to determine whether an “oligopoly position constitutes the equivalent 
of a monopoly position.” See Hearings Before the Subcormn. on Antitrust and Monop
oly of the Senate Comm, on the Judiciary, 84th Cong., 1st Sess., pt. 1, at 286, 287 (1955). 
After nine years without trial the Government dismissed the complaint. See Letter from 
Thomas E. Kauper, Assistant Attorney General, Antitrust Division, Department of 
Justice, to Georgetown Law Journal, Oct. 31, 1972.

182 An appeal from a district court decision in a government civil antitrust action can 
be made directly to the Supreme Court. See 15 U.S.C. § 29 (1970).

183 Cf. Kottke, Dissolution & Scale Economies: A Comment, Antitrust L. & Econ. 
Rev., Winter, 1972, at 55. See generally, Neal Report; Sherman & Tollison, supra note 
62.

184 See notes 144-173 supra and accompanying text.
185 Early monopolies were broken into oligopolies under the Sherman Antitrust Act. 

See, e.g., United States v. American Tobacco Co., 221 U.S. 106, 187-88 (1911); Standard 
Oil Co. v. United States, 221 U.S. 1, 77-82 (1911); United States v. E.I. Du Pont De 
Nemours & Co., 188 F. 127, 154-55 (C.C. Del. 1911).

186 See notes 137-143 supra and accompanying text.

An Antitrust Policy For Oligopolies

Although economic and legal commentators have concluded that eco
nomic realities and antitrust policies compel regulation of oligopolies,183 
and although the FTC has power to regulate oligopolies by utilizing 
section five,184 certain questions must be resolved before embarking on 
an enforcement program. Oligopolies have existed in American industrial 
life for decades,185 and while Congress specifically outlawed monopo
listic behavior, oligopolies were not declared illegal. Some commentators 
conclude, therefore, that there is no place in antitrust policy for oligop
oly regulation without additional legislation.186
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Several arguments, taken singly or together, answer this objection. 
The ultimate aim of antitrust policy is to promote a competitive econ
omy.187 Monopolistic behavior was declared illegal because monopolies 
were perceived as the major threat to competition.188 Traditionally, 
the monopolistic effects of oligopolies were not perceived. In fact, trusts 
such as Standard Oil were broken down into oligopolies.189 Superficially, 
four mammoth firms appeared to be more competitive than a complete 
monopoly. Economic measurement, however, has become increasingly 
more sophisticated. A convincing economic case now can be made that 
oligopolies display all the anticompetitive evils which the antitrust laws 
were intended to remedy.190 In a sense, oligopolies are one of the new 
evils which Congress intended section five to combat.191

187 See United States v. Von’s Grocery, 384 U.S. 270, 274-75 (1966). See generally 
W. Thornton, supra note 145, at 235-38; 51 Cong. Rec. 11,104, 11,379 (1913).

188 See W. Thornton, supra note 145, at 1-31.
189 See Standard Oil Co. v. United States, 221 U.S. 1, 77-82 (1922); note 185 supra.
190 See Lanzillotti, Market Structure and Antitrust Vulnerability, 8 Antitrust Bull. 

854-55 (1963); Sherman & Tollison, supra note 62, at 77-78, 81-83.
191 See note 154 supra and accompanying text.
192 15 U.S.C. § 18 (1970).
I" See, e.g., United States v. Pabst Brewing Co., 384 U.S. 546 (1966); United States 

v. Von’s Grocery, 384 U.S. 270 (1966); United States v. Aluminum Co. of America, 
377 U.S. 271 (1964); Brown Shoe Co. v. United States, 370 U.S. 294 (1962).

194 Brown Shoe Co. v. United States, 370 U.S. 294, 315 (1962). See also United States 
v. Aluminum Co. of America, 377 U.S. 271, 280 (1964) (premise of section seven is 
that competition is more vital where there are many sellers each without a significant 
market share).

195 See United States v. Pabst Brewing Co., 384 U.S. 546, 552 (1966). See also United 
States v. Von’s Grocery, 384 U.S. 270, 275-76 (1966).

196 See notes 39-123 supra and accompanying text.

Moreover, section seven of the Clayton Act192 represents an explicit 
congressional policy against concentration which the Supreme Court 
has recognized.193 Chief Justice Warren noted that “[tjhe domi
nant theme pervading congressional consideration of the 1950 amend
ments [to section seven] was a fear of what was considered to be a 
rising tide of economic concentration in the American economy.” 194 
In 1966, Justice Black carried this theme further and argued that the 
purpose of section seven was to halt concentration in its incipiency, by 
“clamping down on mergers.” 195 196 However, economic analysis indicates 
that despite the preventive policy adopted by Congress, competition has 
been affected adversely in industries which were already concentrated.198 
To effectuate the policy of section seven, antitrust action must be taken 
against existing concentration.
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A BALANCING TEST FOR OLIGOPOLIES

In formulating an antitrust policy against oligopolies, there is no justi
fication for outlawing oligopolies per se. Some oligopolistic industries 
have developed under the control of federal regulatory agencies; others 
have developed as a result of legitimate marketing or production su
periority. In addition, the economic data that indicate a definite corre
lation between bare concentration and anticompetitive effects is in
sufficient to justify a per se rule.197

197 See generally note 143 supra and accompanying text.
198 This was the type of distinction envisioned by the sponsors of the Federal Trade 

Commission Act. As Senator Hollis argued, “[fjair competition is competition which 
is successful through superior efficiency. Competition is unfair when it resorts to 
methods which shut out competitors who, by reasons of their efficiency, might other
wise be able to continue in business and prosper.” 51 Cong. Rec. 12,146 (1914). See 
also C. Kaysen & D. Turner 45, 80, 244.

i" See FTC v. R.F. Keppell & Bros., 291 U.S. 304, 312 (1934); note 170 szipra 
and accompanying text.

200 See United States v. Pabst Brewing Co., 384 U.S. 546 (1966); United States v. 
Von’s Grocery Co., 384 U.S. 270 (1966).

201 See generally FTC v. Sperry & Hutchinson, 405 U.S. 233 (1972).

A preferable approach for an antitrust policy against oligopolies is one 
that requires an individual examination of each industry. In determining 
whether an industry violates the competitive policy of the antitrust laws, 
such factors as the extent of the industry’s concentration, the require
ments of economies of scale, the presence of artificial product differen
tiation and entry barriers, and the extent of price interdependence and 
monopoly overcharges must be balanced against the reasons for the 
growth of the oligopoly, the alternative ways the industry could have 
developed, and the potential for a competitive future. The question 
basically is how and why the industry behaves like a monopoly. Oligop
olies reached through superior efficiency would not be prohibited by 
the policy.198

If an industry displayed anticompetitive characteristics, the burden 
would shift to the industry to demonstrate that concentration was justi
fiable. An industry unable to meet that burden would violate the policy 
of the antitrust laws and thus section five of the Federal Trade Com
mission Act. The case-by-case approach is presently required for all 
section five violations and would not be a new departure in antitrust 
enforcement.199 A similar balancing approach also is used by the courts 
and the Commission in determining violations of section seven of the 
Clayton Act.200 Moreover, the flexible enforcement granted to the Com
mission by Congress and by judicial interpretation inherently includes 
the power to balance relevant facts.201 Balancing would provide flexi
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bility and continuity in enforcement and development of appropriate 
remedies.202

202 See notes 295-298 infra and accompanying text
203 See notes 65-70, 78-82, 97-100, 112-117, 121-123, supra and accompanying text.
204 See note 63 supra and accompanying text.
205 Zalaznick, supra note 98, at 131; Newsweek, Nov. 6, 1967, at 76; note 211 

infra.
206 One alternative could have been the extensive development of private label 

brands. See Statement of Facts to be Proved, supra note 33, Nos. 76-83; Zalaznick, supra 
note 98, at 129.

207 See note 11 supra and accompanying text.
208 See Answer of General Mills at 6-7, Kellogg Co., No. 8883 (F.T.C., filed Apr, 26, 

1972); Interrogatories of Quaker Oats at 3, Oct. 16, 1972, Kellogg Co., No. 8883 (F.T.C., 
filed Apr. 26, 1972).

209 The best evidence would be if the FTC could prove that prices of RTE cereals 
and other breakfast foods are not mutually responsive.

THE POLICY IN ACTION: THE CEREAL CASE

Using the balancing test, a prima facie case can be made that the cereal 
industry’s structure violates section five.203 All of the monopoly-like 
characteristics—high concentration, price interdependence, artificial 
product differentiation, barriers to entry, and excessive profits—are pres
ent. Economies of scale and efficiency do not justify the concentra
tion.204 The history of the cereal industry is one of hucksterism and 
consistent promotionalism205 and the industry need not have developed 
along present lines.206

To defeat the prima facie showing, respondents must offer affirmative 
defenses justifying the present market structure and conduct. First, re
spondents may argue that the relevant market has been defined inap
propriately;207 a relevant competitive market might include alternative 
breakfast foods such as eggs, pancakes, and toaster items.208 A market 
defined in terms of all breakfast foods would be unconcentrated and 
competitive. However, the RTE cereal market is well-defined and, if 
challenged, the FTC should be able to introduce consumer surveys in
dicating that RTE cereals are an identifiable, distinct market.209 More
over, the FTC may argue that RTE cereal is an identifiable market 
because of perceptions created by the industry’s promotional advertising.

Respondents also may attack the Commission’s case by arguing that 
product differentiation in the cereal industry is actual, rather than arti
ficial. While two gasoline brands or two brands of aspirin may be 
indistinguishable, those products are not selected by consumers on the 
basis of taste. Consumers find that RTE cereal products taste differently 
and therefore prefer different brands. Much of this real differentiation, 
however, has been created through heavy promotional advertising by 
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the industry, and thus while this defense has some validity, it does not 
defeat the entire prima facie case.

The cereal companies’ ultimate defense might be that the industry’s 
behavior has not been anticompetitive but that respondents’ practices 
are dictated by consumer demands. In that sense, RTE cereals are 
highly reflective of market pressures. In their answer to the complaint, 
General Mills asserts that consumers demand ease of preparation, varying 
tastes and serving sizes in breakfast food, and that the cereal industry 
has responded to consumer demand by providing “a wide range of in
novative breakfast foods.” 210 To the defense that the manufacturers have 
merely met existing demands for the products, the Commission might 
respond that consumer demands did not arise naturally, but were created 
through generations of promotional advertising.211

210 Answer of General Mills, supra note 208, at 13.
211 The cereal industry’s promotional advertising effort is well documented over six 

decades. Traditionally the advertisements focused on nourishment and satisfaction 
provided by the product. See, e.g., Ladies Home J., June 1950, at 139; id. May, 1950, at 
157; id. Apr., 1950, at 128; Id. Feb., 1950, at 2, 86; id. Sep., 1914, at 56; id. Feb., 1914, 
at 75; id. Jan., 1914, at 27.

212 See Zalaznick, supra note 98, at 186, 191.
213 Sec FTC Complaint, supra note 4, at 5-6; Zalaznick, supra note 98, at 186, 191.
214 An unlawful monopoly exists when an individual or a group acting jointly or in 

conspiracy has the power to exclude actual or potential competition and intends to 
exercise that power. See United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966); 
United States v. Griffith, 334 U.S. 100, 107 (1948); American Tobacco Co. v. United 
States, 328 U.S. 781, 811 (1946).

215 Sales in RTE cereals increased 43 percent in a five year period in the 1960’s. See 
Zalaznick, supra note 98, at 129. Per capita consumption is up since World War II from 
4 to 6.1 pounds per year. Newsweek, Nov. 6, 1967, at 76.

216 See N.Y. Times, Oct. 22, 1972, § 3, at 1, col. 3.
21? Seventy percent of RTE cereal is eaten by people under 20 years old, 38 percent 

bv children under 13. Id. col. 5. See also notes 222-229 infra and accompanying text.

The continual rise of consumer demand for RTE cereal and the 
industry’s extraordinary capital return, coupled with the lack of new 
entrants, is evidence of respondents’ market power and ability to exclude 
new competition. Perhaps one reason for the lack of new entrants is that 
although the cereal industry has grown in the last decade, that growth 
has been accompanied by massive brand proliferation,212 which has given 
the artificial appearance that the market cannot accommodate new en
trants.213 Respondents thus have been exercising unlawful monopoly 
power.214 Additionally the recent growth in the industry215 is attributable 
to pre-sweetened cereal216 and has been stimulated by alleged unfair ad
vertising directed at children.217 A new entrant would be compelled to 
engage in similar unfair promotional advertising in order to compete for 
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a share of the pre-sweetened market. To assert that competitors could 
adopt the same unfair practices to gain entrance has never been a viable 
defense.218 Consequently, respondents were not meeting existing demand 
but were engaging in unfair methods of competition.

218See FTC v. R. F. Keppel & Bros., 291 U.S. 304, 312-13 (1934).
219 See FTC Complaint, supra note 4, at 6-7.
220 See Statement of Facts to be Proved, supra note 33, Nos. 85-167.
221 The FTC historically has enforced a vigorous policy against deceptive and mis

leading advertising. See generally Kintner, Federal Trade Commission Regulation of 
Advertising, 64 Mich. L. Rev. 1269 (1966); Developments in the Law—Deceptive Ad
vertising, 80 Harv. L. Rev. 1005, 1019-27, 1038-1101 (1967). The Commission recently 
has required corrective advertising as the remedy for advertising that violates section 
five. See ITT Continental Baking Co., 36 Fed. Reg. 18,522 (1971); Standard Oil Co., 3 
Trade Reg. Rep. H 19,352 (F.T.C. 1970). See also Coca-Cola Co., 3 Trade Reg. Rep. U 
19,351 (F.T.C. 1970). See generally Note, Corrective Advertising—The New Response 
to Consumer Deception, ’ll Colum. L. Rev. 415 (1972); Note, Corrective Advertising 
end the FTC, 70 Mich. L. Rev. 374 (1971).

222 See Statement of Facts to be Proved, supra note 33, Nos. 85-92, 114-21, 139-46, 
156-64.

223 Choate, Presentation to the National Ass’n of Broadcasters Television Code Review 
Bd., in Hearings Before the Subcomm. on Activities of Regulatory Agencies Relating 
to Small Businesses of the House Select Comm, on Small Business, 92d Cong., 1st Sess., 
100-01 & table 1 (1971). At least 90 percent of the cereal industry’s advertising budget 
is devoted to television. Zalaznick, supra note 98, at 129-30. Referring to the cereal 
companies, one network executive commented, “[YJou might say they invented Satur
day morning.” Id. at 130.

224 One study indicated that in 28 hours of network children’s programming there 
were 92 cereal advertisements, the most advertised product for that time period. The 
next most advertised products were candy, cookies, and soft drinks, with only 51 ad
vertisements. Choate, supra note 223, in Hearings Before the Subcomm, on Activities of 
Regulatory Agencies Relating to Small Business of the House Select Comm, on Small 
Business, 92d Cong., 1st Sess., table 3, at 104 (1971).

INDEPENDENT INDIVIDUAL VIOLATIONS

While much of the interest in the cereal case has been focused on 
the charge that the industry’s behavior is causally related to its structure, 
specific behavior also may be found to violate section five. The most 
interesting specific behavior is advertising, alleged in the complaint to 
be highly promotional and misleading.219 If proven, the misleading ad
vertising220 in itself would be a violation of section five.221

Misleading advertising aimed at children also might constitute a sep
arate violation.222 Food advertising dominates children’s television and 
accounts for 52 percent of all advertising time directed at children.223 
Cereal is the most heavily advertised food product.224 Children’s adver
tisements are repetitive and laced liberally with fantasy, sweetness, and 
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promises of strength and growth.225 Such promotional advertising is 
particularly effective in creating consumer ignorance among children.226 
There is precedent for the assertion that section five condemns some 
practices aimed specifically at children. In FTC v. R.F. Keppel & 
Bros.,227 the Supreme Court upheld a Commission finding that candy 
manufacturers who sold products with gambling incentives aimed at 
children violated section five.228 Thus, some practices, fair when aimed 
at adults, may become unfair when directed at children.229

225 Id. at 103. The following are typical cereal advertisements (1) “Super Sugar 
Crisp, the sugary vitamin cereal for super power” and (2) Kellogg’s Sugar Frosted 
Flakes: “Big, crisp flakes, secret toasted and sugar frosted.” Id.

226 See Zalaznick, supra note 98, at 186; notes 95, 106 supra. General Mills established 
its market position as second largest seller primarily through the efforts of Bullwinkle J. 
Moose. Zalaznick, supra note 98, at 186.

227 291 U.S. 304 (1934).
228 Id. at 306-08, 314.
229 See id.
230 See Statement of Facts to be Proved, supra note 33, Nos. 169-87.
231 Id. No. 170.
232 See Zalaznick, supra note 98, at 186.
233 United States v. Aluminum Co. of America, 148 F.2d 416, 427 (2d Cir. 1945) (L. 

Hand, J.) •

A second possible independent violation involves shelf space control,230 
which has a positive correlation to sales.231 Respondents will argue that 
they merely are performing a service for retailers and that shelf space 
would be allocated similarly in any case by the retailers. However, the 
fact that cereal companies perform the allocation prevents any new 
entrants from reaching discount arrangements with retailers in exchange 
for shelf display. Again, a practice done by one may be unfair when 
done by a different unit in a different position. Moreover, since cereal 
presently is allocated the maximum amount of shelf space available in 
supermarkets, new brands can receive shelf space only at the expense of 
existing brands.232 The present allocation system, therefore, gives estab
lished companies an additional advantage over potential entrants in the 
introduction of new brands. Hence, the present shelf space plan is an 
unfair method of competition.

The Question of Remedies

American antitrust law is based on a preference for a competitive 
market structure, “a system of small producers, each dependent for his 
success upon his own skill and character, [as opposed] to one in which 
the great mass of those engaged must accept the direction of a few.” 233 
Oligopolies repudiate this image of the American economy by mani
festing all of the evils of monopoly, and, therefore, violate the policies 
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of the antitrust laws. But given that the ultimate goal of antitrust policy 
is the maintenance of a system of workable competition,234 the question 
of remedies remains. Commentators have proposed two essentially dis
tinct, although not mutually exclusive, means of attaining the objective 
of a competitive market. The first of these may be termed the “conduct” 
approach, the second the “structural” approach.

234 Workable competition has been defined as a situation where industry functions 
efficiently, where there is a good allocation of resources, and where prices and profits 
are reasonable enough to reward investment, but not excessive. See Knox, Workable 
Competition and Public Policy, Antitrust L. & Econ. Rev., Spring, 1968, at 41, 58.

235 See C. Kaysen & D. Turner 240; Lanzillotti, supra note 190, at 857.
233 The Sherman Antitrust Act, for example, forbids contracts, combinations, or 

conspiracies in restraint of trade, monopolies, and attempts to monopolize. Sherman 
Antitrust Act §§ 1-2, 15 U.S.C. §§ 1-2 (1970).

237 221 U.S. 1 (1911) (oil trust purchased competitors to control over 90 percent of 
the crude oil market, engaged in price fixing, and used preferential railroad rates and 
rebates to force out competitors).

238 221 U.S. 106 (1911) (trust controlled over 95 percent of cigarette sales through 
ruthless price competition, purchased 30 competing manufacturers, and then closed 
plants to eliminate competition).

23© See note 143 supra.
24« 15 U.S.C. § 1 (1970).
241 Posner, supra note 71, at 1563, 1588-93. Sanctions could include suits for treble 

damages and for injunctions against further violations. Id. at 1588-93. Posner contends 
that structural reform is unnecessary and believes the conduct remedies will have suffi
cient prophylactic effect to cope with predatory practices. See id. at 1593-98.

242 See Task Force on Productivity and Competition, supra note 58, at 15,657.

THE CONDUCT APPROACH

Since the inception of modern antitrust law, attention has been focused 
on anticompetitive conduct235 because the antitrust statutes are couched 
in terms of conduct.236 237 238 Thus, in classic antitrust cases such as Standard 
Oil Co. v. United States™ or United States v. American Tobacco Co.™ 
the courts have sought to eliminate unreasonable use of market power by 
halting the predatory practices which appeared to be the underlying 
cause of that power.

A few commentators believe that attacking conduct is an adequate 
method of coping with noncompetitive industries and that prohibiting 
specific behavior can restore competition.239 One commentator has sug
gested treating interdependent pricing as a “conspiracy in restraint of 
trade” under section one of the Sherman Antitrust Act,240 and achieving 
compliance by remedial and punitive sanctions.241 The Stigler Report 
suggests that increasing the sanctions for offences against the antitrust 
laws will be an effective deterrent against future anticompetitive oli
gopolistic behavior.242 Another commentator proposes dealing with 
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highly concentrated industries by prohibiting exclusive dealerships and 
purely promotional advertising, which will have the effect of lowering 
entry barriers and increasing competition.243

243 See Mueller, supra note 49, at 34-41.
244 United States v. E. I. Du Pont de Nemours & Co., 351 U.S. 377, 426 (1956) (Warren, 

C.J., dissenting).
245 See, e.g., C. Kaysen & D. Turner 79, 91; Lanzillotti, supra note 190, at 864; 

Sherman & Tollison, supra note 62, at 80.
246 See notes 71-82 supra and accompanying text. Other interdependent activities such 

as advertising expenditures arise out of interdependent pricing. In American Tobacco 
Co. v. United States, Reynolds and American Tobacco raised their prices. Liggett and 
Myer officials thought the increase was a mistake, but they believed that unless they 
followed suit “the other companies would have greater resources to spend in advertising 
and thus would put Chesterfield cigarettes at a competitive disadvantage.” 328 U.S. 781, 
805 (1946).

247 See Smith, supra note 48, at 43, 52.
248 See, e.g., Industrial Organization 495; C. Kaysen & D. Turner 113-14; Lanzillotti, 

supra note 190, at 864. An empirical study of the Minnesota milk industry appears to 
sustain the structuralist arguments. See Knutson, Public Policy and Unfair Competition: 
Structure, Conduct, and Performance in the Milk Industry, Antitrust L. & Econ. Rev., 
Winter, 1969, at 97. The two major milk markets in Minnesota, the Minneapolis-St. Paul 
area and the Duluth-Superior area have differently structured markets. In Minneapolis, 
the market is not concentrated; there are 19 distributors and the four largest distributors 
control only 38 percent of the market. Id. at 101. In Duluth, however, there are only 
eight distributors, the four largest of whom control 95.3 percent of the market. Id. 
Milk costs 33.8 cents per gallon in Minneapolis and yields the processor an average gross 
margin of 12.9 cents. Id. at 105. In Duluth, the cost per half gallon is 45 cents, yielding 
an average profit of 23.4 cents. Id. The high profit is evidence that concentration 
results in higher prices for the consumer and substantially higher profits for the pro
ducer. Both price and non-price rivalry were intense in Minneapolis. Id. Producers 
there engaged in such practices as price discrimination, loans to customers, and supply

THE STRUCTURE APPROACH

Former Chief Justice Warren articulated the assumption underlying 
the structural approach when he stated that “an industry which does 
not have a competitive structure will not have competitive behavior.” 244 
The structural thesis asserts that concentration and the size of the firms 
comprising an industry give rise almost inevitably to anticompetitive 
exercises of market power.245 Oligopolistic industry structure facilitates 
interdependent pricing and output.246 The structuralists, therefore, con
tend that any remedy which does not alter the basic structure of a 
market really will not revise market performance. Advocates of the 
structural view argue that any alterations in behavior by oligopolistic 
firms simply would mean that the firms had found alternative ways of 
maintaining market shares and monopoly profits and prices.247 Therefore 
a reduction in concentration is the surest and most durable way of re
ducing unreasonable market power.248
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The basic difficulty with application of the conduct approach to an 
oligopoly situation is that purely conduct-oriented remedies cannot 
reach the interdependent behavior which is normally induced by an 
oligopolistically structured industry.249 This would be as true in the 
cereal industry as in any other industry. As long as the top four cereal 
manufacturers continue to control 90 percent of the market with existing 
entry barriers, there will be no competition among the producers of 
RTE cereal.250

ing equipment and services either free or below cost—the very sort of behavior which 
would make the seller liable for an antitrust violation. The Duluth market obtained 
high profits without engaging in any predatory non-price competition. See id. at 107- 
08. Consequently, major structural reforms of the Duluth milk industry would be 
necessary to introduce competition since there are no predatory practices to be dis
continued.

249 See generally notes 71-82 supra and accompanying text.
250 A more atomistic market possibly will produce only slightly different conduct 

than exists in the present market situation. To a certain extent the RTE cereal manu
facturers are limited by the nature of their product. There may be very little that can 
be done to vary the types of cereal produced. Moreover, the industry is entirely de
pendent upon public tastes. But in a less concentrated market, prices presumably would 
be lower and the profit realized by the manufacturers would be less. Innovation in the 
production of nutritionally valuable cereals might increase.

251 See Industrial Organization 465; C. Kaysen & D. Turner 113-14; Neal Report 
5-7, 12-14.

252 See Schine Chain Theatres, Inc. v. United States, 334 U.S. 110, 128-29 (1948).
253 See Industrial Organization 469; C. Kaysen & D. Turner 118.

The remedies of divestiture and dissolution, primary weapons in the 
arsenal of the structuralists, are proposed as a means for reducing con
centration and inducing competition in the cereal industry. Use of a 
dissolution remedy presumes that in a less concentrated industry each 
individual firm will have less market power, and that the decisions of 
any one firm will have a smaller impact on other firms in the industry.251 
An industry composed of a large number of sellers would prevent the 
implicit agreements present in most oligopolies. Dissolution deprives 
firms of the power to control prices and exclude competition. The 
dissolution remedy not only prevents a repetition of illegal behavior, 
but, like restitution, denies the offenders the dividends and profits of 
wrongful conduct and renders monopoly power impotent.252

Nonetheless, the conduct and structure remedies are not mutually 
exclusive. Where dissolution has been imposed, restraints on certain 
types of practices still may be necessary to enable the market to reap the 
full benefits of the reductions in market power.253 Consequently, the 
FTC has requested a full range of remedies in Kellogg Co.: divestiture 
of assets for the formation of new manufacturers, royalty-free licensing
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of existing brand names and trademarks, prohibition of stock acquisi
tions, and prohibition of anticompetitive practices.254

254 See FTC Complaint, supra note 4, at 12.
255 General Mills challenged the FTC’s authority to order divestiture and royalty-free 

licensing. See Answer of General Mills, supra note 208, at 15.
256 274 U.S. 619 (1927).
257 Id. at 623-24; see Federal Trade Commission Act § 5, 15 U.S.C. §§ 5, 45(b) (1970). 

It should be noted that Eastman Kodak was decided in an era when the Court was 
restricting the authority of the Commission—a trend which later was explicitly reversed. 
See notes 160-162 supra and accompanying text.

258 274 U.S. at 627 (Stone, J., dissenting). Justice Stone believed that the majority’s 
argument that the Commission did not possess equitable powers was without merit since 
Commission decrees preventing price cutting, misrepresentation, boycotting, dishonest 
advertising, misbranding, and adulteration were essentially equitable orders. Id. at 627- 
28 (Stone, J., dissenting).

259 15 U.S.C. § 11 (1970).
260 15 U.S.C. § 4 (1970).

THE PROPOSED FTC REMEDIES

There is, however, a serious question whether the FTC has the 
authority to request and enforce two of the radical structural remedies— 
divestiture and royalty-free licensing.255 In 1927, in FTC v. Eastman 
Kodak Co.,256 the Supreme Court held that section five of the Federal 
Trade Commission Act, which authorized the Commission to issue orders 
requiring the offender to cease and desist from using an unfair method 
of competition, did not empower the Commission to order divestiture, 
and that the administrative functions delegated to the FTC did not in
clude judicial powers of the authority of a court in equity.257 In his 
dissent, Justice Stone stated that the language of section five “is general 
in terms, and in the authorized prevention of unfair methods of compe
tition the Commission is not limited to any particular method of making 
its orders effective.” 258 The Eastman Kodak decision has been eroded by 
judicial interpretation, and evidence now exists that the FTC may have 
the power to compel divestiture.

Divestiture is one of the traditional remedies for violations of sections 
one and two of the Sherman Antitrust Act, although neither section 
expressly establishes the power. The only specific statutory reference 
to divestiture is contained in section 11 of the Clayton Act, wherein the 
FTC is granted authority to order a corporation which has made an 
acquisition in violation of section seven to “divest itself of the stock, or 
other share capital, or assets . . . .” 259 260 The language of the Sherman 
Antitrust Act dealing with remedies is extremely vague; section four 
grants the district courts jurisdiction to “prevent and restrain violations. 
. . .” 2C’° This language closely approximates section five of the Federal 
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Trade Commission Act, wherein the “Commission is empowered and 
directed to prevent persons, partnerships, or corporations . . . from 
using unfair methods of competition in commerce . . . .” 261 Despite the 
lack of an express grant of authority to order divestiture under the 
Sherman Antitrust Act, the remedy was applied in some of the original 
antitrust cases.262 As Judge Learned Hand wrote in an early opinion, the 
inquiry must be “[wjhat is practically necessary to prevent the repe
tition of these unfair means? ” 263 264

er 15 U.S.C. § 45(a) (6) (1970).
262 See, e.g., United States v. American Tobacco Co., 221 U.S. 106, 187-88 (1911); 

Standard Oil Co. v. United States, 221 U.S. 1, 77-79 (1911); United States v. E. I. Du 
Pont de Nemours & Co., 188 F. 127, 154-55 (C.C. Del. 1911).

263 United States v. Corn Products Refining Co., 234 F. 964, 1015 (S.D.N.Y. 1916); 
see Ford Motor Co. v. United States, 405 U.S. 562, 573 (1972); United States v. Great 
Lakes Towing Co., 217 F. 656, 658-59 (N.D. Ohio 1914) (per curiam).

264 371 U.S. 296 (1963).
265 Id. at 313.
266 49 U.S.C. § 1381 (1970).
267 371 U.S. at 313.
268 Id. at 303.
269 Id. at 312 n.17.
270 Id. at 312 n.18.

A 1963 Supreme Court decision, Pan American World Airways, Inc. 
v. United States,has led to speculation that section five implicitly 
authorizes the FTC to compel divestiture. In that case, the Court held 
that the antitrust questions presented by the case were under the juris
diction of the Civil Aeronautics Board and not the federal courts.265 In 
so holding, however, Justice Douglas examined section 411 of the Fed
eral Aviation Act of 19 5 8266 which provides that if the Civil Aeronautics 
Board finds that an air carrier has engaged in “unfair methods of compe
tition, it shall order such air carrier ... to cease and desist from such 
practices or methods of competition.” 267 Justice Douglas noted that 
section 411 was patterned directly after section five of the Federal Trade 
Commission Act, and that decisions which defined the FTC’s powers 
aided in the application of section 411.268 He then discussed the Civil 
Aeronautics Board’s power to compel divestiture under section 411, and 
analogized the power of administrative agencies to formulate remedies 
to the power of the courts in formulating Sherman Antitrust Act de
crees.269 Although the divestiture remedy is not expressly authorized by 
statute, Justice Douglas concluded that “the power to order divestiture 
need not be explicitly included in the powers of an administrative agency 
to be part of its arsenal of authority.” 270 The opinion reasonably suggests 
that the Court’s interpretation of section 411 could be used in interpret
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ing section five of the Federal Trade Commission Act and that the FTC, 
like the Civil Aeronautics Board, has an implied power to issue divesti
ture orders.271 272

271 See Note, Implied Powers of Federal Agencies to Order Divestiture, 39 Notre 
Dame Law. 581, 581-83, 585-87 (1964).

272 63 F.T.C. 1747 (1963), rev'd on other grounds, 363 F.2d 757 (6th Cir. 1966). See 
also American Cyanimid Co., 72 F.T.C. 623 (1967), aff’d, 401 F.2d 574 (6th Cir. 1968), 
cert, denied, 394 U.S. 920 (1969).

273 63 F.T.C. at 1907-08.
274 Ekco Prods. Co., 65 F.T.C. 1163, 1213 (1964); see Beatrice Foods Co., 67 F.T.C. 

473, 725 (1965).
275 3 Trade Reg. Rep. 19,521 (F.T.C. Jan. 18, 1971).
276 Id. at 21,579.
277 Id. at 21,589.
278 See FTC Complaint, supra note 4, at 12.
279 See United States v. United Shoe Mach. Corp., 110 F. Supp. 295, 351 (D. Mass.

1953), 347 U.S. 521 (1954) (per curiam).
280 See, e.g., United States v. Singer Mfg. Co., 231 F. Supp. 240, 243-44 (S.D.N.Y. 

1964); United States v. United Shoe Mach. Corp., 110 F. Supp. 295, 351 (D. Mass. 
1953), rff'd, 347 U.S. 521 (1954) (per curiam); United States v. Imperial Chem. Indus. 
Ltd., 105 F. Supp. 215, 222 (S.D.N.Y. 1952); United States v. Hartford-Empire Co., 46 
F.Supp. 541, 620-22 (D. Ohio 1942), modified, 323 U.S. 386 (1945).

The FTC utilized the Pan American decision immediately in Ameri
can Cyanamid Co.,212 and asserted that the Commission possessed in
herent authority to order divestiture.273 Later the FTC concluded that 
section five gave the Commission a complete array of equitable reme
dies, including divestiture and other structural reorganization remedies.274 
The Commission finally exercised its implied power in Golden Grain 
Macaroni Co.,275 where the FTC found that respondent’s acquisition of 
a competitor lessened competition in the relevant market and therefore 
amounted to a violation of section five.276 The Commission, relying on 
the language of Pan American, ordered divestiture.277 Pan American 
and its progeny indicate that the FTC does have the authority to order 
extensive structural changes to remedy violations of section five.

The other structural change that the FTC has requested in Kellogg 
Co. is compulsory royalty-free licensing of brand names and trade
marks.278 Compulsory licensing affects an industry’s structure by re
moving entry barriers created by the use of trademarks, brand names, or 
patents.279 As in the case of divestiture, no specific statutory authoriza
tion exists for compulsory licensing. Nonetheless, licensing is a remedy 
which the courts frequently have imposed for violations of the antitrust 
laws, particularly violations involving the use of patents.280 The FTC 
has been held to have the authority to order compulsory licensing of 
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patents when a respondent has been found to be in violation of section 
five.281

281 See American Cvanamid Co. v. FTC, 363 F.2d 757, 771 (6th Cir. 1966). See also 
American Cvanamid Co. v. FTC, 401 F.2d 574, 586 (6th Cir. 1968), cert, denied, 394 
U.S. 920 (1969).

282 323 U.S. 386 (1945).
283 United States v. Hartford-Empire Co., 46 F. Supp. 541, 620-22 (D. Ohio 1942), 

modified, 323 U.S. 386 (1945).
284 323 U.S. at 414-18. See also United States v. United States Gypsum Co., 340 U.S. 

76, 94 (1950).
285 323 U.S. at 437 (Black, J., dissenting). “The restoration of competition in the glass 

container industry demands that appellants be deprived of those weapons. The most 
effective way to accomplish this end is to require . . . that these patents be licensed 
royalty free.” Id.

2S6 332 U.S. 319 (1947).
287 Id. at 349.
288Id. at 366-67 (Douglas, J., dissenting).
289 See, e.g., American Cyanamid v. FTC, 363 F.2d 757, 771 (6th Cir. 1966); United 

States v. Singer Mfg. Co., 231 F. Supp. 240, 243-44 (S.D.N.Y. 1964); United States v. 
Imperial Chem. Indus. Ltd., 105 F. Supp. 215, 225 (S.D.N.Y. 1952).

290 See, e.g., United States v. General Motors Corp., 1965 Trade Cas. 51 71,624, at 81,807 
(E.D. Mich. 1965); United States v. Pitney Bowes, Inc., 1959 Trade Cas. 51 69,235, at 
74,860 (D. Conn. 1959); United States v. International Business Machs. Corp., 1956 Trade 

Compulsory licensing without royalties, however, presents a differ
ent problem. The Supreme Court dealt with the issue in Hartford-Em
pire Co. v. United States282 which involved violations of the Sherman 
Antitrust and Clayton Acts. Among other remedies, the district court 
decreed royalty-free licensing of Hartford-Empire’s patents.283 The Su
preme Court modified the decree and held that compulsory royalty-free 
licensing was, in effect, a confiscation of Hartford-Empire’s property; 
and since the appellant held valid patents, it was entitled to receive 
reasonable royalties.284 Justice Black, dissenting, argued that the patents 
in question were the weapons that Hartford-Empire had used to achieve 
a monopoly and that the patents were also the fruits of the monopoly. 
Hence, appellant should not be allowed to profit from their use.285 In a 
later opinion, United States v. National Lead Co.,286 the Supreme Court 
indicated that under some circumstances royalty-free licensing might 
be permissible although not under the facts of the case.287 Again there 
was a strong dissent, this time by Justice Douglas, who adopted Justice 
Black’s argument that devices which have been employed to create 
monopoly power may be confiscated to neutralize the unlawful power 
and to prevent the offender from profiting from the illegal conduct.288 
In the absence of a clear pronouncement from either Congress or the 
Supreme Court, lower federal courts have been reluctant to impose 
royalty-free licensing.289 However, such licensing has been used in many 
consent decrees.290 The use of compulsory royalty-free licensing has 
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not been confined to patents but also has been ordered in consent de
crees involving trademarks and brand names.291

Cas. 11 68,245, at 71,127 (S.D.N.Y. 1956); United States v. Wallace & Tiernan Co., 1954 
Trade Cas. 11 67,828, at 69,689 (D.R.I. 1954); United States v. Owens-Corning Fiberglass 
Corp., 1948-1949 Trade Cas. 11 62,442, at 63,270 (N.D. Ohio 1949); United States v. 
Bendix Aviation Corp., 1948-1949 Trade Cas. 11 62,349, at 62,905 (S.D.N.Y. 1948).

291 See United States v. Wallace & Tiernan Co., 1954 Trade Cas. H 68,828, at 687-88 
(D.R.I. 1954); United States v. A.B. Dick Co., 1948-1949 Trade Cas. 11 62,233, at 
62,360-61 (N.D. Ohio 1948).

292 63 F.T.C. 1747 (1963), rev'd on other grounds, 363 F.2d 757 (6th Cir. 1966). See 
also American Cyanamid Co., 72 F.T.C. 623 (1967), aff’d, 401 F.2d 574 (6th Cir. 1968), 
cert, denied, 394 U.S. 920 (1969).

293 63 F.T.C. at 1890-91.
wild, at 1891. But see American Cyanamid v. FTC, 363 F.2d 757, 771-72 (6th Cir. 

1966).
295 See Task Force on Productivity and Competition, supra note 58, at 15,655. See 

also MacIntyre, supra note 105, at 1009; Posner, supra note 71, at 154.

Thus, the FTC’s power to order royalty-free licensing of trademarks 
appears tenuous. The Commission believes that the power to order 
compulsory licensing exists by implication. In American Cyanamid292 
the Commission first concluded that Hart]ord-Empire and National 
Lead had left the question open for consideration in future cases293 
and declared that the Commission’s broad discretion included the rem
edy of compulsory licensing.294 There is a possibility that the Supreme 
Court may regard compulsory royalty-free licensing of trademarks and 
brand names as less confiscatory than compulsory royalty-free licensing 
of patents. Alternatively, the Court may adopt the dissents of Justices 
Black and Douglas in Hart]ord-Empire and National Lead and conclude 
that the cereal industry has used trademarks and brand names as 
weapons in securing unreasonable market power, and that depriving the 
manufacturers of their weapons and the fruits of monopoly power is a 
fitting remedy for such an abuse. It is more probable, however, that 
the nominal royalties suggested in National Lead will be imposed.

APPLICATION OF THE REMEDIES TO THE CEREAL CASE

While the implementation of an antitrust policy against oligopolies 
must develop through a structural examination of the industry, struc
tural remedies should not be imposed unless conduct remedies are in
adequate and ineffective to create a competitive market. Because di
vestiture is possibly the most disruptive structural remedy, industries 
should be deconcentrated by divestiture only as a last resort. Moreover, 
before the major firms in a concentrated industry are dissolved there 
should be serious examination of relevant economic data so that it can 
be determined whether other remedies will produce the desired re
sults.295 Remedies which will alter structure by prohibiting specific 
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anticompetitive conduct should be used initially, since the FTC can 
retain jurisdiction and compel structural reform if the conduct reme
dies prove inadequate.296 Prohibiting conduct which creates entry 
barriers may produce the necessary structural changes with minimal 
disruptive effects. Although compulsory royalty-free licensing theo
retically will lower entry barriers, compulsory licensing of trademarks 
as a separate remedy will not have the desired effects in the cereal in
dustry. Consumer ignorance and loyalties created by promotional ad
vertising are partially a function of corporate identity.297 Allowing 
new entrants to use brand names alone will not remove the barriers to 
entry.

296 See United States v. General Motors Corp., 1965 Trade Cas. U 71,624, at 81,807-08 
(E.D. Mich. 1965); United States v. American Can Co., 234 F. 1019, 1021 (D. Md. 1916), 
appeal dismissed, 256 U.S. 706 (1921).

297 After generations of advertising, the purchasing public associates corporate names 
with quality. For instance, Kellogg always advertises using “Kellogg” plus a generic 
name, which develops a strong corporate identity. General Mills attributes the com
pany’s attainment of second place in the RTE cereal market partially to the develop
ment of a corporate identity—“The Big G Stands for Goodness.” See Zalaznick, supra 
note 98, at 186.

298 See notes 101-102, 109-111 supra and accompanying text.

However, compulsory royalty-free licensing of trademarks and 
brand names coupled with a prohibition of anticompetitive practices 
may lower entry barriers sufficiently to restructure the market. Purely 
promotional advertising should be eliminated to permit new entrants 
to compete effectively. The resulting force of a new entry will compel 
the industry to adopt a competitive pricing policy.298 Termination of 
the Kellogg shelf space plan will eliminate the advantages of estab
lished companies in the display and sale of products and the intro
duction of new brands. Stricter controls of children’s advertising will 
prevent the development of oligopoly power through consumer ig
norance.

Conclusion

Economic analysis has indicated that oligopolies display essentially 
the same type of anticompetitive behavior which motivated Congress to 
establish an affirmative policy favoring competition. Section five of the 
Federal Trade Commission Act, designed to be the guardian of anti
trust policy, is the most logical available weapon for effectuating an 
antitrust policy against oligopolies, since oligopolies may fall outside the 
parameters of the Sherman Antitrust and Clayton Acts. Moreover, 
proceedings before the FTC have certain mechanical advantages such 
as speed, flexibility, and consistency which the federal court system 
cannot provide.
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The policy against oligopolies should be one of balancing the rele
vant economic and historical data of the industry under consideration. 
Because it possesses the necessary expertise, the FTC may be a uniquely 
suitable forum for an examination of industries on an individual basis. 
The Commission effectively can analyze such factors as efficiency 
and the extent of price interdependence and monopoly overcharge and 
balance those factors against any justification for concentration in the 
industry. Although the FTC’s authority to impose radical structural 
remedies such as dissolution is more tenuous, the FTC has essentially 
the same flexibility in its selection of remedies as the federal courts. In 
any circumstance, the most disruptive structural remedies should be 
applied only when more limited remedies fail to decrease concentra
tion. Again, the FTC’s ability to retain jurisdiction is an essential ele
ment of implementing this policy.

In the RTE cereal industry, the FTC selected one of the most con
centrated industries in America, which has displayed the sort of anti
competitive behavior—extreme product differentiation, high entry bar
riers, and excessive profits—which initially led economists to suggest 
that oligopolies were a suitable subject of antitrust regulation. It may 
be preferable to proceed with caution in imposing the FTC’s sug
gested remedies, and to decree the less disruptive remedial measures of 
compulsory licensing of trademarks and brand names, elimination of 
anticompetitive conduct, and prohibition of all acquisitions and mergers. 
If these remedies prove inadequate, the FTC ultimately can order 
déconcentration through dissolution.





LLOYD CORP. v. TANNER: THE DEMISE 
OF LOGAN VALLEY AND THE DISGUISE 

OF MARSH
On November 14, 1968, Donald Tanner, Betsy Wheeler and Susan 

Roberts attempted to distribute handbills protesting the selective service 
system and the Vietnam War1 in Lloyd Center, a large, privately-owned 
shopping center mall near downtown Portland, Oregon.2 Security guards 
employed by the shopping center informed the handbillers that Center 
policy prohibited handbilling and ordered them to leave the mall.3 As
suming they would be arrested if they did not comply with the order, 
Tanner, Wheeler and Roberts left Lloyd Center and distributed their 
handbills on the surrounding public sidewalks.4 The distribution was 
peaceful and orderly, and there was no littering.5

1 Lloyd Corp. v. Tanner, 407 U.S. 551, 572 (1972) (Marshall, J., dissenting). The hand
bills invited the public to a meeting of the “resistance community” at which individuals 
were to sever their connection with the selective service system. Id. at 556; Record, vol. 
1, at 59, Tanner v. Lloyd Corp., 308 F. Supp. 128 (D. Ore. 1970), affd per curiam, 446 
F.2d 545 (9th Cir. 1971), rev’d, 407 U.S. 551 (1972). The possible illegal action involved 
in the severance of ties with the selective service system was raised and rejected in the 
district court. 308 F. Supp. at 132-33.

2 407 U.S. at 556. Lloyd Center is a single multi-level building, commonly described 
as a mall, which is situated on 50 acres of land, including 20 acres of parking. In addition 
to 60 stores, the Center provides sidewalks, stairways, escalators, gardens, an auditorium 
and a skating rink. Id. at 553. There are no public streets or sidewalks within the mall, 
and most of the stores can be reached only through the mall area. Id. at 554. The mall 
area is open generally to the public, and a substantial effort is made to attract shoppers 
and potential customers, even after business hours. Id.

3 Id. at 556. The no-handbilling policy was strictly enforced. No trespassing signs were 
embedded in the sidewalk at several locations. Id. at 554-55. The signs stated that areas 
in Lloyd Center used by the public were for the use of Center tenants and the public 
transacting business and that permission to use such areas might be revoked by the 
Center at any time. Id. Apparently no photographic record of these signs was presented 
in the district court. Plaintiff’s counsel visited the Center and was unable to locate 
them. Mr. Horn, the Center manager, testified that he had ordered the signs and was 
of the belief that they were in place in the Center, although he did not know exactly 
where. 308 F. Supp. at 129 n.4.

4 407 U.S. at 556.

6 Id. at 570 (Marshall, J., dissenting); Record, supra note 1, vol. 2, at 1.

On March 7, 1969, the handbillers, contending that they had a first 
amendment right to distribute handbills in the mall area of Lloyd Center, 
filed an action for an injunction and declaratory judgment.6 The United 
States District Court of Oregon granted relief under the rationale that 
because the mall was the functional equivalent of a public business dis-
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trict, first amendment rights attached.7 The United States Court of Ap
peals for the Ninth Circuit affirmed.8 9 The Supreme Court reversed, in 
Lloyd Corp. v. Tanner,* holding that the large privately-owned shop
ping center had the right to prohibit distribution of handbills which 
were unrelated to the operations of the center.10

7 308 F. Supp. at 130-33.
8 446 F.2d 545 (9th Cir. 1971) (per curiam), rev'd, 407 U.S. 551 (1972).
9407 U.S. 551 (1972).
io Id. at 567-70.
n 326 U.S. 501 (1946).
12 391 U.S. 308 (1968).
18 308 F. Supp. at 131-33.
14 326 U.S. at 502.
15 Id. at 502-03.
16 Id. at 503-04.
1*1 Marsh v. State, 32 Ala. App. 24, 21 So. 2d 558 (Ct. App.), cert, denied, 246 Ala. 539, 

21 So. 2d 564 (1945), rev'd, 326 U.S. 501 (1946).
18 Marsh v. Alabama, 326 U.S. 501 (1946).
10 391 U.S. 308 (1968).
20 Id. at 312.
21 Logan Valley Plaza, Inc. v. Food Employees Local 590, 425 Pa. 382, 227 A.2d 874, 

rev'd, 391 U.S. 308 (1968).

The district court had relied on Marsh v. Alabama11 and Food Em
ployees Local 590 v. Logan Valley Plaza, Inc.,12 in deciding that the 
Center’s property rights would have to give way to first amendment 
rights.13 Marsh, decided by the Supreme Court in 1946, involved the 
privately-owned town of Chickasaw, Alabama, which had “all the char
acteristics of any other American town” 14—houses, streets, sewers, a 
business block, and a post office.15 A Jehovah’s Witness attempting to 
distribute religious literature on the sidewalk adjacent to the business 
block was arrested and convicted of criminal trespass.16 The Alabama 
appellate courts upheld the conviction.17 The Supreme Court reversed 
and declared that the petitioner could distribute religious literature on 
company property which, for first amendment purposes, would be 
treated as if it were publicly held.18

Food Employees Local 590 v. Logan Valley Plaza, Inc.1* involved 
union picketing outside a store in a shopping center located near Altoona, 
Pennsylvania. After Weis Markets opened a non-union store in the Logan 
Valley Plaza, members of the Amalgamated Food Employees Union 
picketed the market in the Plaza parking lot and the Weis Market parcel 
pickup area. The shopping center and the market obtained an injunction 
prohibiting the union from picketing inside the Plaza, while allowing 
the protest to continue on an adjoining public highway.20 The Pennsyl
vania Supreme Court upheld the injunction.21 The United States Su
preme Court reversed and decided that the Pennsylvania trespass law 
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could not be used to bar the union from exercising first amendment 
activity in the Plaza.22

22 391 U.S. at 319-20.
See Tanner v. Lloyd Corp., 308 F. Supp. 128, 131-32 (D. Ore. 1970), affd per curiam, 

446 F.2d 545 (9th Cir. 1971), rev'd, 407 U.S. 551 (1972).
24 Id. at 132.
25 391 U.S. at 320 n.9.
26 308 F. Supp. at 132.
27 407 U.S. at 558.
2%ld. at 562; see Marsh v. Alabama, 326 U.S. 501, 506 (1946).
29 407 U.S. at 562.
30 Id. at 569.
31 Id. at 558-63; see Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 

308, 319-20 (1968).
32 407 U.S. at 569, quoting Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 

U.S. 308, 318 (1968).

The district court in Lloyd relied upon Marsh for the proposition 
that the more an owner opens his property to public use, the more first 
amendment rights attach.23 The court concluded that Tanner’s distribu
tion of handbills was identical to the distribution of literature in Marsh.24 
Although Logan Valley had been expressly limited to its facts,25 the dis
trict court in Lloyd indicated that the underlying rationale of Logan 
Valley compelled application of Marsh to shopping centers in general.26

Justice Powell, writing for the majority in Lloyd, rejected the dis
trict court’s interpretation of Marsh and Logan Valley. In distinguishing 
Marsh, Justice Powell noted that a company town is “an anachronism 
long prevalent in some Southern states and now rarely found,” 27 and 
rejected language in Marsh which suggested that first amendment rights 
would apply because the company opened its property to the public at 
large as a business district.28 Instead, he contended that the Marsh Court 
had emphasized that the activity took place in a company town and had 
“simply held that where private interests were substituting for and per
forming the customary functions of government, First Amendment free
doms could not be denied where exercised in the customary manner on 
the town’s sidewalks and streets.” 29 Therefore, any reliance on Marsh 
by the district court in Lloyd was misplaced since most shopping centers 
are not equivalent to municipalities.30

Justice Powell found reliance on Logan Valley similarly misplaced. 
He stated that the issue in Logan Valley was whether Pennsylvania’s 
trespass laws could be used to bar the union from the shopping plaza 
when the union picketing was related to the use to which the property 
was put.31 The Logan Valley Court drew an analogy between the shop
ping plaza and the business district in Marsh, finding that the Plaza was 
“clearly the functional equivalent of the business district” 32 in the com
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pany town. Justice Powell emphasized, however, that the Logan Valley 
Court was careful not to say that privately-owned shopping centers are 
analogous to public areas for all purposes and uses.33 Indeed, the Logan 
Valley Court stated expressly that it was not deciding whether its hold
ing would apply if the picketing were not “directly related in its pur
pose to the use to which the shopping center was being put.” 34

33 407 U.S. at 559-60. The Court quoted the following language from Logan Valley:
All we decide here is that because the shopping center serves as the com
munity business block “and is freely accessible and open to the public in the 
area and those passing through,” . . . the State may not delegate the power, 
through the use of its trespass laws, wholly to exclude those members of. the 
public wishing to exercise their First Amendment rights on the premises 
in a manner and for a purpose generally consonant with the use to which 
the property is put.

Id., quoting Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 319-20 
(1968) (citations omitted).

34 391 U.S. at 320 n.9.
35 407 U.S. at 562.
^>ld. at 562-63; see Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 

308, 330-31 (1968) (Black, J., dissenting). Justice Powell found Justice Black’s dissent 
“particularly meaningful” since Justice Black was the author of Marsh. 407 U.S. at 562 
n.10. No similar solicitude was shown toward Justice Marshall, the author of Logan 
Valley. In his dissent in Logan Valley, Justice Black objected to the fact that the picket
ing was allowed to take place in the supermarket parcel pick-up area, a place he felt 
inappropriate for first amendment activity. 391 U.S. at 327-28 (Black, J., dissenting). 
Justice Black contended that the Logan Valley Court had misinterpreted his holding 
in Marsh, which he thought should be limited to a situation where a private owner was 
operating a town. Id. at 330-33.

Justice Black’s objection to the Logan interpretation of Marsh is not surprising since 
he had previously questioned decisions exalting the first amendment over the rights 
of property owners. Compare Marsh v. Alabama, 326 U.S. 501, 506 (1946) with Bell v. 
Maryland, 378 U.S. 226, 318 (1964) (Black, J., dissenting). See also Brown v. Louisiana, 
383 U.S. 131, 151 (1966) (Black, J., dissenting).

37 See 407 U.S. at 560-61, 563-64, 566-67. The sidewalks in Logan Valley were 350 to 
500 feet away from the supermarket parcel pickup area. 391 U.S. at 322.

The Lloyd Court, therefore, limited Logan Valley to situations where 
the first amendment activity was related to the shopping center opera
tion. Language in Logan Valley which suggested that the key question 
in a first amendment shopping center case was whether the area was 
equivalent to a public business district was considered dicta by the Lloyd 
Court.35 Justice Black’s dissent in Logan Valley, which questioned the 
connection between that case and Marsh, was cited with approval.36

The Lloyd Court also noted that in Logan Valley access to the shop
ping center provided picketers with the only reasonable opportunity to 
express their views to the market patrons who were their intended audi
ence.37 In Lloyd, the anti-war handbillers could reach the shopping cen
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ter patrons by handbilling on the public sidewalks adjacent to the mall 
area.38

38 407 U.S. at 566-67.
39 Id. at 568.
40 Id. at 569-70.
41 Id.
42 ZJ. at 570.
43 Id. at 573 (Marshall, J., dissenting).
^See id. Indeed, Justice Marshall felt that Lloyd Center was a good deal more like 

the company town in Marsh than was Logan Valley Plaza. See id. at 575. The private 
officers employed by Lloyd Center had full police power and the city council previous
ly had donated public streets to Lloyd Center for the development of a “general retail 
business district.” Id. at 575-76; see notes 79-81 infra and accompanying text.

45 Marsh v. Alabama, 326 U.S. 501, 509 (1946); see 407 U.S. at 573-74 (Marshall, J., 
dissenting).

In distinguishing Logan Valley and Marsh, the Lloyd Court defined 
the appropriate criterion to be applied in determining the applicability 
of first amendment rights to speech activity taking place in shopping 
centers. Justice Powell noted that while courts have shown a “special 
solicitude for . . . First Amendment [rights], this Court has never held 
that a trespasser or an uninvited guest may exercise general rights of free 
speech on property privately owned and used non-discriminatorily for 
private purposes only.” 39 He rejected the contention that the shopping 
center was open generally to the public for other than commercial pur
poses and stated that private property does not lose its private character 
merely because it is open to the public for a designated purpose.40 The 
Court found that Lloyd Corporation had invited the Center patrons for 
commercial purposes only—to shop or browse—and the Corporation had 
made no dedication of the property to public use which would entitle 
the protestors to exercise their first amendment rights.41 While acknowl
edging the need for regulation of shopping centers with respect to pub
lic health and safety, the Court concluded that in this case the fifth and 
fourteenth amendment rights of the property owner would prevail over 
first amendment rights.42

Justice Marshall, in a dissenting opinion joined by Justices Brennan, 
Douglas, and Stewart, stated that the primary issue was whether a pri
vate shopping center owner had “unfettered discretion” to regulate or 
prohibit first amendment activity on his property.43 He believed that 
Marsh was premised on the rationale that the more an owner, for his 
own advantage, opens his property for use by the public, the more first 
amendment rights attach.44 From this premise, the Marsh Court con
cluded that the privately-owned business district was sufficiently open 
to public use to invoke first amendment protection.45 Justice Marshall 
asserted that the basis of his own majority opinion in Logan Valley was 
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the determination that the shopping center there was the functional 
equivalent of the business district in Marsh, and therefore first amend
ment rights would be protected.46 He had seen no reason in Logan Val
ley to distinguish Marsh simply because the property surrounding the 
business district in Logan Valley was not under the same ownership.47

46 407 U.S. at 574-75.
47 391 U.S. at 318.
48 407 U.S. at 578-79 (Marshall, J., dissenting). Other activities which the Center 

permitted included football rallies, speeches by presidential candidates and Veterans Day 
ceremonies. On the other hand, groups such as March of Dimes and Hadassah, a national 
Jewish women’s organization, had been excluded. The Center also had refused to permit 
Oregon Governor Tom McCall to speak. Tanner v. Lloyd Corp., 308 F. Supp. 128, 129- 
30 (D. Ore. 1970), aff'd per curiam, 446 F.2d 545 (9th Cir. 1971), rev'd, 407 U.S. 551 
(1972).

49407 U.S. at 578 (Marshall, J., dissenting).
50 Id. at 579-83 (Marshall, J., dissenting); see note 34 supra and accompanying text.
51 407 U.S. at 580-82 (Marshall, J., dissenting). Justice Marshall felt that petitioners 

were unable to show that unrelated speech would be more disruptive than related 
speech. Id.

52 Id. at 583; see 308 F. Supp. at 131; note 213 infra and accompanying text.
53 407 U.S. at 583.
54 Id. at 555-56, 567.

The majority in Lloyd focused on the type of first amendment activity 
involved. Since Lloyd Center provided no other groups or individuals 
with the opportunity to pass out handbills on its property, the Court 
found no discriminatory behavior on the part of the petitioner. In con
trast, Justice Marshall took a broader view, which focused on first 
amendment activity in general, which Lloyd Center encouraged by per
mitting use of its facilities by groups such as the Salvation Army and 
the American Legion.48 Because Lloyd Center opened its facilities to 
first amendment activity in general, Justice Marshall would hold that it 
cannot discriminate against particular types of first amendment activity.49

Furthermore, the dissent argued that even if the handbiliing were not 
consonant with the use of the property, the first amendment activity 
should be permitted by extending Logan Valley beyond its express lim
itation.50 Balancing the first amendment rights of the protesters against 
the property rights of the owner, Justice Marshall sought protection for 
the right of free expression, especially where, as here, the owner could 
show no inconvenience caused by the handbilling.51 Adopting the dis
trict court’s finding that respondents could not distribute their material 
as easily on the sidewalks as in the mall,52 Justice Marshall concluded that 
no alternative means of communication existed.53

In deciding Lloyd, the majority characterized Lloyd Center’s opposi
tion to most political activity and prohibition of all handbilling as non- 
discriminatory.54 This characterization of Lloyd Center policy, while 
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conceivably correct,55 evinces a narrow definition of first amendment 
activity and ignores substantial evidence concerning the use of the mall 
for such activity. This evidence was significant to Justice Marshall56 and 
to the district court.57

55 In a letter to the Republican State Central Committee, Ronald G. Schmidt, director 
of public relations for Lloyd Center, pointed out that one advantage of a presidential 
candidate’s appearance at Lloyd Center would be the presence of a special booth lo
cated in the central plaza of the mall for distribution of literature. Letter from Ronald 
G. Schmidt, Director of Public Relations, Lloyd Corp., to Phillip Roth, Chairman, Ore
gon Republican State Committee, Jan. 3, 1964, in Record, supra note 1, app., at 90-91. It 
is at least possible that the booth was used as a means of distributing handbills. Tourist 
information was also dispensed from a special booth set up in the mall. Record, supra 
note 1, vol. 1, at 34. Thus, characterization of Lloyd Center’s policy as an absolute pro
hibition on handbilling may be an overstatement.

56407 U.S. at 577-79 (Marshall, J., dissenting).
57 308 F.Supp. at 129-31.
™ld. at 129; see Sunday Oregonian, Jan. 10, 1965, § LC, at 2, col. 1. The Sunday 

Oregonian listed major activities which took place at Lloyd Center during 1964. In 
February, the Boy Scouts pitched their tents and slept on the mall, the National Guard 
put on a weapons display and Lloyd Center became “Camp Lloyd” for one day, and 
Portland State College exhibited an ice sculpture display. In April, the Belgian Ambas
sador and Governor Nelson Rockefeller spoke, Chevrolet staged an auto show, and a 
puppeteer from Knott’s Berry Farm performed. In May, Lloyd Center provided live 
coverage of the primary election from the Lloyd Center auditorium. In June, activities 
included the Wenatchee Youth Circus, a high school band, a race car display, and an 
exhibit of calves to publicize dairy month. An antique auto show and a live animal show 
highlighted July’s mall activities. In September, a square dance jamboree and the Oregon 
Bulldog Club show took place at the Center. Willamette and Oregon State Universities 
held football pep rallies, and the German Shepherd Dog Club of Portland presented 
obedience trials during October. Finally, a large Veteran’s Day ceremony took place 
at Lloyd Center in November. Id. It is questionable that the purpose in allowing all these 
activities to take place on the mall was totally commercial and thus directly related to 
Lloyd Center’s primary use.

59 308 F. Supp. at 129.
60 Id.
61 Id. Richard C. Horn, Lloyd Center Manager, stated that the reason for inviting 

veterans groups to the mall is that “people are sympathetic to them generally and would 
not object . . . [and] we like one particular group such as the veterans. . . .” Record, 
supra note 1, vol. 1, at 55-56.

The district court found that Lloyd Center was open to the public 
and invited groups to conduct activities promoting “customer motiva
tion.” 58 However, the court also found that Lloyd Center invited groups 
whose purpose on the mall could not reasonably be deemed commer
cial.59 The American Legion was permitted to sell buddy poppies and 
bell ringers from the Salvation Army solicited in the mall area;60 a large 
Veteran’s Day ceremony was also held in the mall.61 At the same time, 
other service organizations and political groups were denied access to 
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the mall at the discretion of the mall manager.62 This discretion was of 
concern to the district judge, who repeatedly asked whether the corpo
ration could choose which political activity to allow on the mall.63

62 See 308 F. Supp. at 129-30; Record, supra note 1, vol. 1, at 30. One of the groups 
not allowed to use the mall was Hadassah, a Jewish service organization. Mr. Hom re
fused to allow the women on the mall because in his opinion “that particular thing is a— 
something not generally accepted as—not generally accepted as a charitable thing by the 
majority of the people, something foreign to the area.” Id. Mr. Horn was asked if it 
was his judgment that determined which causes are permitted to use the Lloyd Center 
mall, and he responded affirmatively. Id. While presidential candidates were permitted 
to visit the mall, gubernatorial candidates were prohibited. See 308 F. Supp. at 129-30. 
Lloyd Center policy seems geared toward deterring controversial causes from using the 
mall area. See Record, supra note 1, vol. 1, at 49.

63 See Record, supra note 1, at 22-24, 45.
64 See 407 U.S. at 567-68.
65 The conclusion that discrimination is not constitutionally significant follows logical

ly from the conclusion that the shopping center is not “dedicated to the public use.” Id. 
at 569-70. If the shopping center property is not the functional equivalent of a business 
district, and therefore not dedicated to the public use, then the agents of the center 
have the same power to determine first amendment activity on the property as any 
other property owner.

66 Id. at 579 (Marshall, J., dissenting).
67 Id. at 578, quoting Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 

308, 320 (1968).
68 407 U.S. at 578.
69 The latter issue presently is pending before the Sixth Circuit in a case where the 

district court dissolved a temporary injunction and allowed first amendment activity in 
a shopping center which did not post a prohibition of the activity. Stefanopoulos v. 
Engelhardt, Civil No. 8523 (S.D. Ohio, Aug. 9, 1972), appeal docketed, No. 72-1952, 6th 
Cir., Aug. 21, 1972.

Justice Powell’s opinion implies that the blanket no-handbilling policy, 
combined with the largely commercial nature of the invitations to use 
the mall, was sufficient to render first amendment treatment nondiscrim- 
inatory.64 He apparently found whatever discrimination the shopping 
center owner exercised to be constitutionally insignificant.65 However, 
Justice Marshall disagreed, and concluded that the discriminatory 
treatment rendered the shopping center open for first amendment ac
tivity.66 He maintained that respondent’s activity fell squarely within 
Logan Valley, which held specifically that members of the public may 
exercise first amendment activity if such activity is “generally consonant 
with the use to which the property is actually put,” 67 and that when 
Lloyd Center opened the property to certain first amendment activity, 
all first amendment activity thereby became related to the use of the 
center.68 In finding no discriminatory treatment, the Court did not reach 
the question whether a shopping center constitutionally may permit only 
favored first amendment activity or whether explicit notice of an anti
handbilling policy is constitutionally required.69
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The Disguise of Marsh
Looking, then, to the common law ... we find that when private 
property is “affected with a public interest, it ceases to be juris 
privati only. . . .” Property does become clothed with a public in
terest when used in a manner to make it of public consequence, 
and affect the community at large. When, therefore, one devotes 
his property to a use in which the public has an interest, he, in ef
fect, grants to the public an interest in that use, and must submit 
to be controlled by the public for the common good, to the ex
tent of the interest he has thus created.70

70 Munn v. Illinois, 94 U.S. 113, 125-26 (1876).
71 Lloyd Corp. v. Tanner, 407 U.S. 551, 568 (1972).
72 See Sunday Oregonian, Jan. 10, 1965, § LC, at 2, col. 1.
73 See Oregon Journal, July 22, 1960, § 4, at 1, col. 1.
74 See 407 U.S. at 554.
75 See notes 58-61 supra and accompanying text.
76 Oregon Journal, July 22, 1960, § 4, at 1, col. 1. The newspaper described Lloyd Cen

ter as “a concentrated shopping area, combined with the cultural facilities and climate 
to foster the entire community’s further growth. ... In its vast scope it actually 
transcends the normal concept of a shopping center.” Id.

77 Id. Aug. 1, 1962, § LC, at 24, col. 2.
78 Id. “In community activity, too, Lloyd Center has become firmly entrenched. . . . 

Furthering its established reputation . . . the center’s management is constantly enlarging 
its planned program offering auto shows, symphony concerts, political meetings and 
dramas to name but a few of the multitude of activities gracing Lloyd Center’s open-air 
display spaces and enclosed auditorium.” Id.

The question in Lloyd is whether the shopping center mall should 
be considered public or private for first amendment purposes. The an
swer depends on whether the modern shopping center and its range of 
uses place it on the evolutionary list of property in which the people 
have a compelling interest to protect certain of their rights for the com
mon good. The factual situation and legal premises which underlie the 
Court’s holding that Lloyd Center was “property privately owned and 
used non-discriminatorily for private purposes only” 71 must be evaluated 
critically.

The general public is invited to enter Lloyd Center. There is no park
ing fee or entrance fee. There is no requirement that those who come 
to the mall must purchase anything or even enter any of its more than 
60 stores72 or 40 professional offices.73 In fact, the mall is open to win
dow shopping well after all the stores have closed for the day.74 Lloyd 
Center also allows a wide variety of public activities to take place on 
the mall which bear no direct commercial relationship to the businesses 
of the Center.75 The Oregon Journal has called it “A City Within A 
City,” 76 a “Way of Life for Local Folks,” 77 and “a second hub of Port
land.” 78
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Furthermore, through a city ordinance, the city of Portland vacated 
several streets and turned them over to the Lloyd Corporation for the 
construction of Lloyd Center because the development of a general 
retail business district would “enhance the public interest and welfare.”79 
The language of this ordinance80 reveals that the Portland City Council 
was willing to vacate publicly-owned land if the Lloyd Corporation as
sumed the municipal function of constructing and managing a modern, 
downtown business district in which the city’s residents could shop. 
Finally, Lloyd Center employed 12 security guards who were actually 
deputies of the police force of the city of Portland.81

79 Portland, Ore., Ordinance 101288, Nov. 10, 1954. The ordinance reads in part:
Whereas the Council finds that the reason for these vacations is for general 
building purposes to be used in the development of a general retail business 
district and the development of an adequate parking area to support said 
district; that the Council further finds that in order to develop a large retail 
unit such as contemplated by Lloyd Corporation, Ltd., it is necessary to 
vacate the streets above mentioned ....

• • • •
. . . [T]he Council does now find . . . that the public interest will not be 
prejudiced thereby but that said vacations will enhance the public interest 
and welfare; [and] that the petitions for vacations should be granted ....

Id.; see 407 U.S. at 575-76 (Marshall, J., dissenting).
80 See note 79 supra.
81407 U.S. at 554. However, these men only had authority within the Center and 

were paid and controlled by the Lloyd Corporation. Id. At a recent debate concerning 
shopping center policies Milton Maddin, an attorney long active in the shopping center 
industry, presented the Lloyd Corporation position. He asserted that if shopping centers 
are considered public where the exercise of first amendment rights is concerned, then 
the mall owners should be compensated for the partial limitation on their property rights, 
by providing the shopping center with the municipal functions that cities must now 
perform elsewhere. “They’ve [the courts] opened them up as public areas but they 
haven’t provided the malls with the services that other public areas have at government 
expense. Police, lighting, sewerage, and other municipal services normally provided by 
cities are provided by center owners.” Public Rights and Malls: The Debate Goes On, 
Chain Store Age, Apr., 1972, at E35.

82 326 U.S. 501 (1946).
83 407 U.S. at 562-63.
84 Id. at 569.
85 See 407 U.S. at 561-64; see Marsh v. Alabama, 326 U.S. 501, 502-04 (1946).

The Lloyd Court asserted that Marsh v. Alabama*2 applied only in the 
case of a “company town,” 83 and concluded from this limitation on 
Marsh's scope that in order for a shopping center to be considered public, 
it must have taken on the characteristics of a municipality.84 This con
clusion apparently derives from the Court’s interpretation of language 
in Marsh describing in detail the municipal functions performed by the 
company and the need for free expression by the town residents.85 How
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ever, the key language in Marsh speaks far more expansively of the 
scope of first amendment rights:

Ownership does not always mean absolute dominion. The more an 
owner, for his advantage, opens up his property for use by the pub
lic in general, the more do his rights become circumscribed by the 
statutory and constitutional rights of those who use it.86

86 326 U.S. at 506.
8? See, e.g., Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 325 

(1968); Bell v. Maryland, 378 U.S. 226, 314 (1964) (Goldberg, J., concurring); Lombard 
v. Louisiana, 373 U.S. 267, 275 (Douglas, J., concurring); Wolin v. Port Authority, 393 
F.2d 83, 88 (2d Cir.), cert, denied, 393 U.S. 940 (1968); Folgueras v. Hassle, 331 F. Supp. 
615, 621 (W.D. Mich. 1971); Farmer v. Moses, 232 F. Supp. 154, 158 (S.D.N.Y. 1964); 
Diamond v. Bland, 3 Cal. 3d 653, 658, 477 P.2d 733, 736, 91 Cal. Rptr. 501, 504 (1970), 
cert, denied, 402 U.S. 988 (1971); In re Lane, 71 Cal. 2d 872, 876, 457 P.2d 561, 564, 79 
Cal. Rptr. 729, 732 (1969); Schwartz-Torrance Inv. Corp. v. Bakery & Confectionery 
Workers Local 31, 61 Cal. 2d 766, 771, 394 P.2d 921, 924, 40 Cal. Rptr. 223, 236 (1964), 
cert, denied, 380 U.S. 906 (1965); City of Chicago v. Rosser, 47 Ill. 2d 10, 14, 26 N.E.2d 
158, 161 (1970); State v. Williams, 44 L.R.R.M. 2357, 2362 (Balt. City Crim. Ct. 1959); 
Clothing Workers v. Wonderland Shopping Center, Inc., 370 Mich. 547, 566, 122 N.W.2d 
785, 795 (1963); Blue Ridge Shopping Center, Inc. v. Schleininger, 432 S.W.2d 610, 616 
(Mo. Ct. App. 1968); People v. Rewald, 65 Mise. 2d 453, 458, 318 N.Y.S.2d 40, 45 
(Cayuga County Ct. 1971); People v. Barisi, 193 Mise. 934, 935, 86 N.Y.S.2d 277, 279 
(Magis. Ct. 1948).

88 326 U.S. at 509.

This passage, the one most frequently quoted by other courts,87 does not 
speak of totally opening property to the public in the sense of being an 
actual municipality before any exercise of first amendment rights is al
lowed but instead speaks of degrees of openness. The more the public 
has unrestricted access, the more the property functions as the equivalent 
of a public business district; the more the owners of the property per
form any municipal functions, then the more the first amendment rights 
may be exercised.

The Court’s general assertion in Lloyd that private property rights 
are superior to first amendment rights if the property is used non-dis- 
criminatorily for private purposes, coupled with its restrictive view of 
the circumstances which will allow property to be considered public, is 
at odds with a basic theme which runs throughout Marsh. The Marsh 
Court believed “[w]hen we balance the Constitutional rights of owners 
of property against those of the people to enjoy freedom of press and 
religion, as we must here, we remain mindful of the fact that the latter 
occupy a preferred position.” 88

Despite the rigorous analysis of Marsh by the majority and minority 
opinions in Lloyd, neither opinion discussed any of the numerous lower 
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court cases interpreting Marsh. A review of Marsh's application by other 
courts to fact situations similar to Lloyd provides substantial support for 
Justice Marshall’s opinion in Lloyd.

People v. Barisi8* decided two years after Marsh, was the first case to 
quote from Marsh and apply its rationale that the constitutional rights 
of those who use property expand in direct proportion to the public 
nature or openness of the property.89 90 Barisi involved picketing of the 
Union News Company stand in the privately-owned Pennsylvania Sta
tion in New York.91 Without attempting to equate the railroad station 
with a company town, the court applied Marsh's position that first 
amendment rights occupy a preferred position when balanced against 
private property rights in cases where the property is opened to the 
public’s use.92 93 Thus, the first court to apply Marsh interpreted it to focus 
on the openness of the property, not the ownership of the property, and 
on the public functions served by the property, not whether the property 
served all the functions of a municipality.

89 193 Misc. 934, 86 N.Y.S.2d 277 (Magis. Ct. 1948).
90 See id. at 935, 86 N.Y.S.2d at 279. See also Marsh v. Alabama, 326 U.S. 501, 506 

(1946).
91 193 Misc. at 934, 86 N.Y.S.2d at 278.
92 Id. at 935, 86 N.Y.S.2d at 279. Barisi held that although the station was private prop

erty, it was not a private place because the railroad charged no entrance fee and its 
employees could not refuse to permit any person to enter even if he had no business to 
conduct inside as long as his conduct was orderly. Id.

93 67 Cal. 2d 845, 434 P.2d 353, 64 Cal. Rptr. 97 (1967).
94 Id. at 847-48, 434 P.2d at 354, 64 Cal. Rptr. at 98.
95 Id. at 849-50, 434 P.2d at 355-56, 64 Cal. Rptr. at 99-100.
96 Id. at 851, 434 P.2d at 356-57, 64 Cal. Rptr. at 100-01.
97 392 F.2d 83 (2d Cir.), cert, denied, 393 U.S. 940 (1968).

Justice Traynor, writing for the California Supreme Court in In re 
Hoffman*8 also applied this interpretation of Marsh. Hoffman involved 
the arrest of persons distributing anti-war leaflets at Union Station in 
Los Angeles. An ordinance prohibited loitering in a railroad terminal 
longer than reasonably necessary to conduct business with a carrier.94 
Citing Marsh as authority, the court asserted that the municipality may 
regulate such first amendment activities only to the extent necessary to 
protect the public health, safety, or order, regardless of whether the 
property is owned by a governmental body or a private person or en
tity,95 and held that the requisite showing had not been made in this 
instance.96

A third case to find Marsh applicable to a transportation terminal was 
Wolin v. Port Authority,97 where the United States Court of Appeals 
for the Second Circuit granted a declaratory judgment and an injunction 
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which permitted anti-war activists to leaflet, carry placards, disseminate 
literature, and converse with passers-by.98 The Port Authority is a cor
poration formed jointly by the states of New York and New Jersey. By 
statute, the terminal manager has the power to determine how the pub
lic uses the building.99 Thus, the terminal building might be called quasi
private. The court, however, referring to Marsh, did not regard private 
or public ownership as a factor in determining whether a particular 
place is a proper forum for the exercise of first amendment rights.100 In
stead, the court focused on whether the property was dedicated to the 
public use to such a degree that fundamental rights must be recognized 
and protected, or whether the terminal was essentially private property 
where the owner’s rights of property and privacy are superior.101 The 
court concluded that the terminal was dedicated to the public use “to 
no less a degree than the streets of a company owned town ... or the 
parking lot of a shopping center ....” 102 103 104

98 Id. at 91.
99 Id. at 85-86; see N.Y. Unconsol. Laws § 6419 (McKinney 1961).
100 See 392 F.2d at 88.
101 Id.
^Id. Furthermore, where the exercise of. first amendment rights occurs in a place 

generally accessible to the public, the courts must inquire into the nature of the place 
and its essential purpose, the pattern of usual activity, and whether the people who 
respond to the “general invitation extended make it an appropriate place for communica
tion of views on issues of political and social significance.” Id. at 89. The factors to be 
considered do not vary with the forum, whether it be a “street, park, shopping center, 
bus terminal, or office plaza.” Id. In finding the bus terminal a proper place for the 
exercise of the first amendment rights, the court described the terminal in terms which 
resemble the description of Lloyd Center. The terminal is a thoroughfare used by 
thousands of people each day, filled with persons hurrying to and from shops, theaters, 
buses and other streets. In design and physical appearance, the main concourse resembles 
a street or a shopping mall, lined with stores and concessionaires. Judge Kaufman con
trasted this with an office building corridor or an apartment house hallway, where people 
are simply using the connecting passageway to reach a place “where they engage in 
different, more pacific, or reflective activities.” Id. The terminal is like a small city built 
indoors, “not unlike some futuristic design for urban living.” Id. Glee clubs, charity 
solicitors, and auto displays made use of the bus terminal concourse to conduct activ
ities, as was the case on the Lloyd Center mall. See notes 58-61 supra and accompanying 
text. The court found this variegated usage significant, evidencing “the ease with which 
the Terminal accommodates different forms of communication.” 392 F.2d at 90.

103 378 U.S. 226, 286 (1964) (Goldberg. J., concurring).
104 373 U.S. 267, 274 (1963) (Douglas, J., concurring).

Although there were no significant interpretations of Marsh by the 
United States Supreme Court prior to Logan Valley, Justice Goldberg, 
concurring in Bell v. Maryland,™3 and Justice Douglas, concurring in 
Lombard v. Louisiana,™* relied, in part, on Marsh in situations where 
individuals were forced to leave a restaurant after being refused service 
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solely because of their race.105 Since these cases involved private property 
open to the public and since “[ajccess by the public is the very reason 
for its existence,” 106 Justices Goldberg and Douglas found Marsh per
suasive in holding that the public’s constitutional rights circumscribed 
the private property rights of the restaurant owners.107 108

105See Bell v. Maryland, 378 U.S. 226, 314 (1964) (Goldberg, J., concurring); Lom
bard v. Louisiana, 373 U.S. 267, 275 (Douglas, J., concurring).

106 373 U.S. at 275 (Douglas, J., concurring).
107 378 U.S. at 314 (Goldberg, J., concurring); 373 U.S. at 275 (Douglas, J., concur

ring) .
108 44 L.R.R.M. 2357 (Balt. City Crim. Ct. 1959).
109 Id. at 2362.
no Id.
11161 Cal. 2d 766, 934 P.2d 921, 40 Cal. Rptr. 233 (1964), cert, denied, 380 U.S. 906 

(1965).
112 Id. at 771-72, 394 P.2d at 924, 40 Cal. Rptr. at 236.
113 See id. at 771, 394 P.2d at 924,40 Cal. Rptr. at 236.
114 Id. at 774-75, 394 P.2d at 926, 40 Cal. Rptr. at 238.
115 See Clothing Workers v. Wonderland Shopping Center, Inc., 370 Mich. 547, 565- 

66, 122 N.W.2d 785, 794-95 (1963); Moreland Corp. v. Retail Store Employees, Local 
144, 16 Wis. 2d 499, 505-06, 114 N.W.2d 876, 879-80 (1962) (dicta).

Prior to the Court’s Logan Valley decision in 1968, four state courts 
held that picketing in shopping centers was protected by the first amend
ment. As early as 1959, a Maryland court in State v. Williams™ stated 
that Marsh applied to labor picketing of a store within a shopping cen
ter because the private property was open to the public.109 The court 
asserted that any attempt to distinguish Marsh as a case involving a com
pany town must fail, reasoning that a town’s business district is not really 
different than a shopping center.110

In Schwartz-Torrance Investment Corp. v. Bakery & Confectionery 
Workers, Local 31,111 the California Supreme Court denied a shopping 
center’s action to enjoin labor picketing against one of its tenants.112 The 
court indicated that the Marsh rationale supported the proposition that 
the owner’s right to control first amendment activity is diluted when 
the property is generally open to the public.113 In a succinct restatement 
of the Marsh doctrine, the court declared that “[t]he interest of the 
union . . . rests upon the solid substance of public policy and constitu
tional right; the interest of the plaintiff [shopping center] lies in the 
shadow cast by a property right worn thin by public usage.” 114 The 
Michigan and Wisconsin Supreme Courts, in the other two pve-Logan 
Valley decisions which discussed the applicability of the Marsh prin
ciples to shopping centers,115 emphasized the centers’ openness to the 



1973] First Amendment 1201

public as the key factor mandating the allowance of peaceful picketing 
on the premises.116 117

ns See 370 Mich, at 565-66, 122 N.W.2d at 794-95; 16 Wis. 2d at 505-06, 114 N.W.2d 
at 879-80. The Michigan Supreme Court issued a stern warning of what an ominous 
precedent would be set if the court found for the shopping center:

Yes, indeed, let the privately owned shopping center of today expand to 
the privately owned community of tomorrow; the community where the 
lordship of the free-hold may determine, free from judicial intervention, 
what upon that freehold one may say or publish, what persons are deemed 
trespassers thereon and what ones are not, how generally one must act and 
how he must not until he departs therefrom; with all such determination 
freed from constitutional inquiry on [the] ground that the scene of offense 
or “trespass” is private property.

370 Mich, at 571, 122 N.W.2d at 797.
117 391 U.S. 308 (1968).
118 See id. at 319.
119 Id. at 318. Logan Valley Plaza based its interference with the union picketers on 

its absolute right—under state common law—to exclude others from the use of its 
property without consent. Pointing out that no right of privacy or significant claim to 
protection of the normal business operation of the property could be raised by a shop
ping center, the Court said that “naked title is essentially all that is at issue.” Id. at 324.

1203 Cal. 3d 653, 477 P.2d 733, 91 Cal. Rptr. 501 (1970), cert, denied, 402 U.S. 988 
(1971).

121 Id. at 656, 477 P.2d at 734-35, 91 Cal. Rptr. at 502-03.
122 Id. at 659, 477 P.2d at 736-37, 91 Cal. Rptr. at 504-05.

In 1968, the Supreme Court, in Food Employees Local 590 v. Logan 
Valley Plaza, Inc.,111 applied Marsh's rationale to include peaceful labor 
picketing in shopping centers. Writing for the majority, Justice Marshall 
found no reason why the Constitution required that first amendment 
activities be protected in a business district of a company town but did 
not require the same protection in a shopping center, simply because the 
property surrounding the shopping center was not under the same own
ership.118 The shopping center was found to be the functional equivalent 
of the business district in Marsh.119 *

Following Logan Valley, cases factually similar to Lloyd granted first 
amendment protection to speech unrelated to the retail functions of the 
shopping center in which it occurred. In Diamond v. Bland,129 the Cal
ifornia Supreme Court was presented with a request for a declaratory 
judgment and an injunction against a shopping center which interfered 
with persons who were securing signatures on an anti-pollution petition, 
collecting donations, and distributing literature.121 In discussing Marsh's 
applicability to shopping center cases, the court stated that the differ
ences between a company town and a shopping center had been diluted 
for first amendment purposes by Logan Valley 122 The court concluded 
that Logan Valley clearly implied that modern shopping centers perform 
important public functions as business districts for the surrounding resi
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dential communities.123 As a result, their owners may not rely on their 
private ownership to prohibit absolutely first amendment activity which 
could lawfully be conducted on public property.124 In balancing first 
amendment rights and property rights, the California court found that 
although there were more compelling reasons to protect the labor picket
ing in Logan Valley than the leafletting in Diamond, sufficient weight 
existed in Diamond to tip the balance in favor of first amendment 
rights.125 The Diamond court noted the district court’s observation in 
Lloyd that the physical differences between Lloyd Center and the busi
ness district in Marsh were of less importance than the similarity of 
openness to the public.126 127 128

123 Id. at 660, 477 P.2d at 737, 91 Cal. Rptr. at 505. In In re Cox, decided three months 
earlier by the same court, a young man with long hair and unconventional attire was 
arrested for failure to obey an order to leave the premises of a shopping center, hi re 
Cox, 3 Cal. 3d 205, 474 P.2d 992, 90 Cal. Rptr. 24 (1970) (en banc). Although petitioner’s 
writ of habeas corpus—which had been filed pending trial—was dismissed for lack of 
sufficient facts on which to judge the merits, the court nevertheless indicated that under 
state law, the shopping center did not have the power to exclude arbitrarily a person 
from its premises. Id. at 216, 224, 474 P.2d at 999, 1004-05, 90 Cal. Rptr. at 31, 36-37. In 
providing the trial court with guidance, the court stated that the shopping center per
forms a public function by providing society with the necessities of. life and “has be
come the modern suburban counterpart of the town center.” Id. at 216 n.ll, 474 P.2d 
at 999 n.ll, 90 Cal. Rptr. at 31 n.ll.

124 3 Cal. 3d at 660, 477 P.2d at 737, 91 Cal. Rptr. at 505.
125 Id. at 663, 477 P.2d at 738-39, 91 Cal. Rptr. at 507.
126 Id. at 660, 477 P.2d at 737, 91 Cal. Rptr. at 505. T he court noted that the facts in 

Lloyd were “almost identical” to those in Diamond. Id.
127 3 Wash. App. 833, 478 P.2d 792 (1970).
128 Id. at 848, 478 P.2d at 800.
129 See id. at 837-42, 478 P.2d at 794-97.
130 280 Minn. 566, 159 N.W.2d 895 (1968) (per curiam).
131 Id. at 567, 159 N.W.2d at 896.
132 In re Lane, 71 Cal. 2d 872, 457 P.2d at 561, 79 Cal. Rptr. 729 (1969).

Sutherland v. Southcenter Shopping Center, Inc.,121 decided two days 
after Diamond, reached an identical conclusion upon facts that the 
Washington court found to be indistinguishable from Diamond129, The 
opinion quoted from Marsh and Logan Valley, interpreting these cases 
in essentially the same manner as had the court in Diamond and the dis
trict court in Lloyd129 130 State v. Miller,™ decided one month after Logan 
Valley, involved pamphletting in a shopping center on behalf of Indus
trial Government Party candidates. In a 14 line per curiam decision, the 
Supreme Court of Minnesota held that Logan Valley controlled since 
the shopping center premises were open generally to the public.131

In 1969, Marsh and Logan Valley were extended by the California Su
preme Court to uphold labor handbilling on a private sidewalk of a free
standing food market.132 The court held that in opening up the sidewalk 
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for access to the store, the sidewalk was opened to first amendment activ
ity.133 The fact that the sidewalk was privately owned did not strip the 
public of its right to exercise first amendment privileges thereupon since 
the first amendment right of freedom of speech is paramount to the mere 
“naked title” of the storeowner’s interest.134 135 136

133 Id. at 878, 457 P.2d at 565, 79 Cal. Rptr. at 733.
134/¿Z.

135 331 F. Supp. 615 (W.D. Mich. 1971).
136 58 N.J. 297, 277 A.2d 369 (1971).
137 See Folgueras v. Hassle, 331 F. Supp. 615, 617-19 (W.D. Mich. 1971); State v. Shack, 

58 N.J- 297, 300, 277 A.2d 369, 370 (1971).
138 65 Misc. 2d 453, 318 N.Y.S.2d 40 (Cayuga County Ct. 1971).
139 Id. at 454, 318 N.Y.S.2d at 42.
140See 331 F. Supp. at 621-23; 65 Misc. 2d at 457-58, 318 N.Y.S.2d at 45-46.
141 See 331 F. Supp. at 622-23; 65 Misc. 2d at 458, 318 N.Y.S.2d at 45.
142 58 N.J. at 300-01, 277 A.2d at 370-71.
143 Id. at 301, 277 A.2d at 371.
144 See id. at 300-01, 277 A.2d at 370-71.
145 Id. at 301, 277 A.2d at 371. However, the court found that under state law migrant 

workers could not be denied information concerning governmental services merely be
cause their place of residence was someone else’s private property and, therefore, that 
persons supplying such information could not be denied access to the camp. See id. at 
300-01, 277 A.2d at 370-71. See generally Franceschina v. Morgan, 346 F. Supp. 833, 838
(S.D. Ind. 1972) (it begs the real issue to compare company camps to company towns; 
Marsh, Logan Valley and Lloyd all inapplicable to migrant camp situation).

Between Logan Valley and Lloyd, three courts examined Marsh’s ap
plicability to migrant workers’ camps, probably the closest facsimiles 
to the company town in Marsh. Folgueras v. Hassle™ and State v. 
Shack™ involved people attempting to gain access to migrant camps to 
aid workers and inform them of available government services,137 while 
in People v. Rewald,138 a newspaper reporter was arrested for refusing 
to leave a camp.139 Both the Folgueras and Rewald courts relied on 
Marsh and cited Logan Valley in reaching their respective decisions that 
access must be allowed and that first amendment rights could not be 
denied.140 141 Both opinions stressed that Marsh was controlling because the 
openness of the camps to the public was like the openness of the private 
shopping center in Logan Valley and the business district in Marsh

In Shack Chief Justice Weintraub, writing for a unanimous New Jer
sey Supreme Court, refused to hold Marsh applicable.142 He found as 
did the Court in Logan Valley, that Marsh rested “upon the fact that the 
property was in fact opened to the general public,” 143 and the migrant 
camp in Shack, consisting only of the migrants’ living quarters, was not 
so opened.144 The opinion concluded that “there would have to be an 
extension of Marsh to embrace the immediate situation.” 145 * Perhaps no 
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clearer statement exists that openness to the public rather than municipal 
functions was considered the crucial element of the Marsh test.

Only two pre-Lloyd cases limited Marsh to situations involving a 
company town. In People v. Goduto,liQ a union attempted to distribute 
leaflets on the customer parking lot of a Sears, Roebuck & Company 
store which was not located in a shopping center.147 The Illinois Supreme 
Court read Marsh narrowly and found no constitutional protection for 
this activity in this pre-Logan Valley case.148 149 150 In Homart Development v. 
Fein,™ the Rhode Island Supreme Court reached the same conclusion 
as Lloyd in an opinion written before, but delivered after, Lloyd. The 
court found Marsh, Logan Valley, and Wolin v. Port Authority™ 
factually distinguishable, and held that under the particular circum
stances of this case the fifth amendment would prevail over the first 
amendment.151 Apart from these two cases, the substantial unanimity of 
all courts in broadly interpreting Marsh demonstrates that Lloyd repre
sents a radical departure from the policy enunciated by Marsh.

ne 21 Ill. 2d 605, 174 N.E.2d 385, cert, denied, 368 U.S. 927 (1961).
U7 Id. at 607, 174 N£.2d at 386.
148 Id. at 615-16, 174 N.E.2d at 390.
149 293 A.2d 493 (R.I. Sup. Ct. 1972); see People v. Sterling, 52 Ill. 2d 287, 287 N.E.2d 

711 (1972).
150 392 F.2d 83 (2d Cir.), cert, denied, 393 U.S. 940 (1968).
151 293 A.2d at 496-503. In several respects the court’s reasoning is more confusing 

than Lloyd’s. The court distinguished Wolin on the ground that the concourses in the 
Port Authority were the reason for the terminal, whereas the walkways in the mall 
were not the reason for the mall—a unique constitutional distinction. See id. at 502. See 
also Wolin v. Port Authority, 392 F.2d 83 (2d Cir.), cert, denied, 393 U.S. 940 (1968). 
Also, the statement in the opinion that “to give the first amendment a preferred position 
over the fifth would be to strike an unbalance” which the court could not support is 
directly at odds with both Marsh and Lloyd. Compare 293 A.2d at 496 'with Lloyd Corp, 
v. Tanner, 407 U.S. 551, 568 (1972) and Marsh v. Alabama, 326 U.S. 501, 509 (1946).

152See 407 U.S. at 576, 581 n.5 (Marshall, J., dissenting). Justice Marshall felt the 
Court misinterpreted Marsh and Logan Valley. He argued that when the majority 
stated there was no difference in principle between a single store and a large shopping 
center, it repudiated the Logan Valley test that as public use of property expands, first 
amendment rights attach. Id.; see notes 228-230 infra and accompanying text.

The Demise of Logan Valley

With Justice Powell’s restriction of Marsh to the operation of a mu
nicipality, Logan Valley is left stranded on a philosophical limb, for its 
entire basis of support is premised on an interpretation of Marsh rejected 
by the Lloyd Court.152

In considering how to approach union picketing in a private shopping 
center, Justice Marshall began the Logan Valley opinion with the ac
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cepted premise that peaceful picketing in publicly owned areas open to 
the public was protected first amendment activity.153 The Court exam
ined Marsh to determine the circumstances under which privately owned 
property such as a shopping center might be considered public for first 
amendment purposes.154 Justice Marshall stated that the precise issue in 
Marsh was whether the first amendment protected leafletting in the busi
ness district of a privately owned town.155 He found that the business 
block in Marsh was open to the public, and that the similarities between 
the business block in Marsh and the Logan Valley Plaza were “strik
ing.” 156 Justice Marshall saw no reason why access to the business dis
trict of a company town should be permitted and access to a shopping 
center denied simply because the private owner of the business district 
in the company town also owned the surrounding residential property.157 
There was no contention in Marsh that the company could have barred 
handbilling in its residential district.158 The Court decided that the road
ways in Logan Valley Plaza were serving the same function as pub
lic streets and sidewalks in a normal business district and that the Plaza 
was as open to the public as a business district in a normal town.159 Hav
ing so linked Marsh and Logan Valley, the Court held that first amend
ment activity could be exercised in a manner and for a purpose conson
ant with the use to which the property is put.160 Logan Valley can be 
seen therefore, as a particular application of the basic principle of Marsh: 
as an owner opens his property to the public, first amendment rights at
tach.161 If first amendment rights apply in business districts of company 
towns, they should apply to shopping center business districts which are 
the functional equivalents of public streets and sidewalks.162

153 See Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 313 
(1963). See generally Thornhill v. Alabama, 310 U.S. 88 (1940).

154 391 U.S. at 316-17; see Marsh v. Alabama, 326 U.S. 501, 502-08 (1946).
155 391 U.S. at 318.
156 Id. at 317; see Marsh v. Alabama, 326 U.S. 501, 502-03 (1946).
157 391 U.S. at 319.
158 Id. at 318. The Logan Valley Court specifically rejected the notion that the mu

nicipal nature of the company property was determinative in Marsh. Id.; see 326 U.S. at 
503-04, 507-08.

159 391 U.S. at 319.
160 Id. at 319-20.
161 Id. at 325; see 326 U.S. at 506.
162 See 391 U.S. at 325.
163 See 407 U.S. at 562. But see id. at 581 n.5 (Marshall, J., dissenting).

The question whether the area was a business district similar to that 
in Marsh cannot reasonably be seen as “unnecessary to the decision,” as 
suggested in Lloyd,163 for it is the lynchpin connecting Marsh and Logan 
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Valley. If functional equivalents of public streets and sidewalks in private 
business districts are not public, as Lloyd at least implies, then Logan 
Valley has misinterpreted Marsh and should be overruled.

In deciding whether to open an area to first amendment activity, cases 
applying Logan Valley have focused on whether the areas in question 
were similar to public business districts.164 In cases following Logan Val
ley and concerning union-related picketing in shopping centers, courts 
concluded that picketing would be permitted in centers serving as com
munity business districts,165 and at least one court concluded that the 
Supreme Court had, in effect, announced a quasi-public rule in relation 
to such areas.166

164 See Blue Ridge Shopping Center, Inc. v. Schleininger, 432 S.W.2d 610, 615-16 (Mo. 
Ct. App. 1968); Broadmoor Plaza, Inc. v. Meat Cutters & Butcher Workmen, 50 Ohio 
Op. 2d 464, 466, 257 N.E.2d 420, 423 (C.P. Montgomery County 1969).

165 See Blue Ridge Shopping Center, Inc. v. Schleininger, 432 S.W.2d 610, 615-16 (Mo. 
Ct. App. 1968); Broadmoor Plaza, Inc. v. Meat Cutters & Butcher Workmen, 50 Ohio 
Op. 2d 464, 466, 257 N.E.2d 420, 423 (C.P. Montgomery County 1969).

166 See Broadmoor Plaza, Inc. v. Meat Cutters & Butcher Workmen, 50 Ohio Op. 2d 
464, 466, 257 N.E.2d 420, 423 (C.P. Montgomery County 1969). Similarly, several cases 
denying the right to picket were premised on the conclusion that the area chosen by 
the protesters for exercise of first amendment activity was not open to the public to 
the extent of a business district. See, e.g., NLRB v. Solo Cup Co., 422 F.2d 1149, 1151 
(7th Cir. 1970) (industrial park); Powe v. Miles, 407 F.2d 73, 80 (2d Cir. 1968) (football 
field); Brooks v. Peters, 322 F. Supp. 1273, 1277 (E.D. Wis. 1971) (private parking lot).

167 See State v. Miller, 380 Minn. 566, 567, 159 N.W.2d 895, 896 (1968) (per curiam).
168 See Diamond v. Bland, 3 Cal. 3d 653, 659-61, 477 P.2d 733, 737, 91 Cal. Rptr. 501, 

505 (1970), cert. denied, 402 U.S. 988 (1971) (rationale of Marsh plus analogy between 
company town and shopping center compel allowance of first amendment activity); 
Sutherland v. Southcenter Shopping Center, Inc., 3 Wash. App. 833, 837, 478 P.2d 792, 
798 (1971) (Supreme Court has provided guide by inquiring whether the area in dis
pute is functional equivalent of street or sidewalk in normal business district).

In three cases dealing with factual situations similar to Lloyd, courts 
permitted first amendment activity either on the ground that the situa
tion was controlled by Logan Valley167 or that Logan Valley’s rationale 
that the right to engage in peaceful first amendment activity in shopping 
centers should be protected in the same manner as the right to handbill 
in the business district of a company town compelled affirmance.168

With the overturning of the Logan Valley view of Marsh, Logan 
Valley has been left without support in precedent, since a shopping cen
ter does not perform all the functions of a municipality. Therefore, a 
shopping center apparently is merely private property used for private 
purposes and a similar result should have been reached in Logan Valley 
and Lloyd. In order to reverse the lower court decision in Lloyd with
out overruling Logan Valley, the Court distinguished the cases in two 
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ways. These distinctions determine when first amendment rights come 
into play,169 and accordingly are of constitutional significance.170

169 In the majority opinion, the Court stated it was “axiomatic” that the first and 
fourteenth amendments are limitations on state action, rather than on action by the 
owner of private property used nondiscriminatorily for private use. 407 U.S. at 567. 
The Court does not state clearly, however, whether its holding is dependent on the fact 
that no state action is present, or that even if state action is present, a shopping mall is 
not an appropriate forum for expression. See id. at 567-70.

The district court in Lloyd and the state court in Sutherland found that the employ
ment of deputized security officers in the shopping centers and their action “under 
color of law” ordering the protesters to leave the shopping centers or face arrest con
stituted state action. See Tanner v. Lloyd Corp., 308 F. Supp. 128 (D. Ore. 1970), affd 
per curtain, 446 F.2d 545 (9th Cir. 1971), rev'd, 407 U.S. 551 (1972); Sutherland v. South
center Shopping Center, Inc., 3 Wash. App. 833, 836, 478 P.2d 792, 794 (1971). The ex
istence of state action was not seriously questioned in Lloyd or Sutherland. See 308 F. 
Supp. at 131; 3 Wash. App. at 836, 478 P.2d at 794 (1971). See also Griffin v. Maryland, 
378 U.S. 130 (1964). While Logan Valley did not specifically mention state action, the 
Court would have had to find it in order to uphold application of the fourteenth amend
ment against the shopping center owner.

170 See 407 U.S. at 571, 577 (Marshall, J., dissenting).
171407 U.S. at 560-61; see Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 

U.S. 308, 320 n.9 (1968).
172 407 U.S. at 564.
173 See id.
174 See id. at 560; 391 U.S. at 320 n.9.
175 See 391 U.S. at 319, 320 & n.9.
176 Id. at 319-20.

THE RELATED TO THE USE TEST

The first and most crucial distinction drawn between Logan Valley 
and Lloyd by the Lloyd Court was that while the picketing in Logan 
Valley was “directly related” to the use for which the center was built 
and being used,171 the handbilling in Lloyd had no such relation.172 In 
Lloyd, the anti-war message was directed to all members of the public 
in Portland;173 in Logan Valley the message was directed to potential 
customers of the Weis Market.174 175

The related to the use concept was first used not by Justice Powell, but 
by Justice Marshall in Logan Valley.115 After deciding that for first 
amendment purposes Logan Valley Plaza was the equivalent of the com
pany town in Marsh, Justice Marshall limited his holding as follows:

“All we decide here is that . . . the State may not delegate the 
power, through the use of its trespass laws, wholly to exclude those 
members of the public wishing to exercise their First Amendment 
rights on the premises in a manner and for a purpose generally 
consonant with the use to which the property is actually put.” 176
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He specifically reserved the question of how the Court would rule in the 
case of unrelated first amendment activity.177 In Lloyd, however, Justice 
Marshall maintained that this limitation in Logan Valley was not of con
stitutional dimensions.178 179

177 Id. at 320 n.9.
178 407 U.S. at 577 (Marshall, J., dissenting). Justice Marshall questioned whether the 

“consonant with the use” exception was applicable to Lloyd since the district court had 
found that the Plaza owners had opened the Center to first amendment activity. See id. 
at 578.

179 3 Cal. 3d 653, 477 P.2d 733, 91 Cal. Rptr. 501 (1970).
180 Id. at 660-61, 477 P.2d at 737, 91 Cal. Rptr. at 505.
181 Sutherland v. Southcenter Shopping Center, Inc., 3 Wash. App. 833, 845, 478 P.2d 

792, 799 (1971). See also State v. Miller, 280 Minn. 566, 159 N.W.2d 895 (1968).
182 3 Wash. App. at 845, 478 P.2d at 798-99. The court distinguished the picketing in 

Logan Valley and the handbilling in Sutherland evidently on the ground that while the 
private interests of an owner justify limiting picketing to circumstances where a direct 
relation between the picketing and use of the property can be shown, the interests of the 
owner are not as compelling with respect to other less intrusive first amendment activity. 
Id. at 845-46, 478 P.2d at 799-800; see Tanner v. Lloyd Corp., 308 F. Supp. 128, 132 (D. 
Ore. 1970), affd per curiam, 446 F.2d 545 (9th Cir. 1971), rev'd, 407 U.S. 551 (1972).

A distinction between picketing and handbilling based on the more intrusive nature 
of picketing has been drawn in a few recent cases. For example, in Farmer v. Moses 
the court held that unrelated picketing would not be permitted at the New York World’s 
Fair, but that handbilling would be allowed. 232 F. Supp. 154 (S.D.N.Y. 1964). A ban 
on picketing in residential neighborhoods, with the exception of where a home is a 
place of employment, was upheld by the Wisconsin Supreme Court. City of Wauwatosa 
v. King, 49 Wis. 2d 398, 407-14, 182 N.W.2d 530, 533-38 (1971). Such a ban on hand
billing would be unconstitutional. See Organization for a Better Austin v. Keefe, 402 
U.S. 415, 418-20 (1971); Martin v. City of Struthers, 319 U.S. 141, 146-49 (1943).

The intrusiveness of the picketing in Logan Valley, occurring in the Weis Market 
pick-up zone, was a prime reason for Justice Black’s vehement dissent in Logan Valley. 
See 391 U.S. at 327-29 (Black, J., dissenting). However, the Court was unwilling to dis
tinguish between picketing and other forms of communication. Justice Marshall stated 
that handbilling could be as intrusive as picketing, and therefore in that case no distinc
tion needed to be made. See 391 U.S. at 316.

Bost-Logan Valley cases have applied Justice Marshall’s reasoning to 
factual situations similar to Lloyd. In Diamond v. Bland,™ the Supreme 
Court of California held that the rationale of Marsh, plus the analogy 
between the company town and shopping center in Logan Valley, com
pelled the court to grant relief to antipollution protesters.180 Similarly, 
the Washington Court of Appeals upheld a case involving handbilling 
unrelated to the use of a shopping center.181 The court reasoned that to 
limit first amendment protection to activity “directly related to a retail 
function” would defeat Logan Valley's rationale of the broad rights of 
the public to engage in first amendment activity in privately owned areas 
functionally equivalent to public streets and sidewalks.182

Not only is the related to the use test the crucial distinction in Lloyd, 
it is also, in certain respects, a striking departure from Marsh. Under the 
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Marsh test, as defined in Logan Valley, the vital consideration in a private 
property first amendment case is the extent to which the owner opens 
his property to the public.183 Lloyd shifts the focus to the subject matter 
of the protest. If the subject matter relates to the operation of the shop
ping center, the protest will be permitted; if the subject matter is un
related, no protest will be allowed. This shift in emphasis is underscored 
by the fact that the handbilling in Marsh was clearly unrelated to any 
retail function of the Chickasaw, Alabama, business block.184 If the 
Lloyd handbillers had included a statement deploring the sale in the cen
ter of products manufactured by a company engaged in munitions manu
facture for the Vietnam war, that statement might have brought the pro
testers within the related to the use exception, for their handbills would 
concern a facet of the center’s operations.185

183 391 U.S. at 325.
184 See Marsh v. Alabama, 326 U.S. 501, 503 (1946).
185 If such a handbill could be considered related to the use of the shopping center, 

the distinction would serve little purpose other than as an encumbrance of form for 
those interested in pursuing first amendment activity. Lloyd Center is so large that it is 
difficult to imagine a protest that cannot be linked in some way to the operation of the 
Center.

Four days after the Court’s opinion in Lloyd, Justice Marshall, speaking for a unani
mous Court, declared unconstitutional a Chicago ordinance prohibiting all but peaceful 
labor picketing on secondary school grounds. Police Dep’t v. Mosley, 408 U.S. 92 
(1972). See also Grayned v. City of Rockford, 408 U.S. 104 (1972). He stated that once 
a forum is opened up to some groups, the government may not prohibit assembly on 
the basis of the content of the speech. Thus the ordinance violated the equal protection 
clause. 408 U.S. at 98-102. Mosley drew a clear line between private and public property, 
for while Lloyd may have prohibited all handbilling in the shopping center, all parties 
assumed that union protest related to the center’s operations would be permissible. In a 
private shopping center discrimination between protesters will be tolerated, while on 
public property, such discrimination would violate the equal protection clause.

186 See 391 U.S. at 316.
187 67 Cal. 2d 845, 434 P.2d 353, 64 Cal. Rptr. 97 (1967).
188 383 U.S. 131 (1966).
169 Id. at 136-38.

The Lloyd Court’s related to the use test is at odds with the standard 
that state and federal courts, including the United States Supreme Court, 
have consistently applied in first amendment cases. This standard, most 
accurately called the interference with use test, was cited with approval 
in Logan Valley.186 187 Justice Traynor, speaking for the California Supreme 
Court, provides the best explanation of this test in In re Hoffman181 
where he draws upon the United States Supreme Court decision in Brown 
v. Louisiana188 as an example of its application. In Brown, a group of 
blacks who entered a segregated public library and asked for a book 
were told that the library did not have it and were requested to leave. 
They sat quietly in the library until arrested for a breach of the peace.189
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The Court stressed that the group was not at all noisy or boisterous.190 In 
Hoffman, Justice Traynor pointed out that while the act of sitting quiet
ly in the library “did not interfere with the functioning of the li
brary,” 191 it did not constitute “using the library facilities for their in
tended purpose.” 192 He asserted that the majority in Brown reversed the 
convictions of these protesters because “there was no evidence of any 
disorder or disturbance that interfered with the use of the library for its 
intended purpose . . . 193 Justice Traynor therefore concluded that

190 Id. at 136.
191 67 Cal. 2d at 850, 434 P.2d at 356, 64 Cal. Rptr. at 100.
192 Id.
193 Id. The Court in Brown stated that it was fortunate that the demonstrators did not 

interfere with the use of the library by others. Instead, since “there was no disturbance 
of others, no disruption of library activities, and no violation of any library regulations,” 
the first amendment activity was protected. Brown v. Louisiana, 383 U.S. 131, 142-43 
(1966). In fact, Justice Fortas, writing for the majority in Brown, declared that “[a] 
State or its instrumentality . . . may not invoke regulations as to use—whether they are 
ad hoc or general—as a pretext for pursuing those engaged in lawful, constitutionally 
protected exercise of their fundamental rights.” Id. at 143. The dissent in Brown believed 
that any activity which constituted an unauthorized use of property maintained for a 
specific purpose could be treated as a breach of the peace. See id. at 166-68 (Black J., 
dissenting).

In many civil rights cases during the 1960’s the Supreme Court applied an interference 
with the use test to determine if certain activity was protected by the Constitution. See, 
e.g., Shuttlesworth v. City of Birmingham, 382 U.S. 87, 90-92 (1965) (standing on side
walk could not be considered loitering unless obstruction of the free passage of others 
could be shown); Wright v. Georgia, 373 U.S. 284, 292-93 (1963) (playing basketball 
in park could not be grounds for arrest by police without showing disruption or that 
others were scheduled for use at that time); Garner v. Louisiana, 368 U.S. 157, 173-74 
(1961) (sitting quietly at lunch counter not punishable as disturbing peace because not 
violent, boisterous or disruptive act).

194 67 Cal. 2d at 851, 434 P.2d at 356, 64 Cal. Rptr. at 100. Because protesting the segre
gation of a library could be considered as related to the use of the library whereas 
handbilling against the Vietnam war is not, the reliance by the United States Supreme 
Court in Brown on the interference with the use test instead of Justice Powell’s more 
narrow related to the use test seems to illustrate that Lloyd undercut an accepted Su
preme Court test which had been applied in Logan Valley.

195 Id.

“[t]he majority’s test was whether the defendants’ conduct interfered 
with the use of the library; the minority’s test was whether that conduct 
was a library use.”194

In Hoffman Justice Traynor applied the interference with the use test 
to anti-war leafletting which took place in a privately owned railroad 
station. The court considered the railroad terminal to be like a public 
street for first amendment purposes since the owners did not seek either 
privacy inside the terminal or exclusive possession of it.195 Since the 
handbillers did not impede the movement of passengers or trains, inter
fere with the employees performing their duties, block access to the
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ticket windows, transportation facilities or any other legitimate business 
activity transpiring in the station, and did not create any disturbance or 
harass patrons, they had not interfered with the use of the station, and, 
therefore, their first amendment activities were protected.196

196 See id. at 851, 434 P.2d at 357, 64 Cal. Rptr. at 101.
197 3 Cal. 3d 653, 477 P.2d 733, 91 Cal. Rptr. 501 (1970), cert, denied, 402 U.S. 988 

(1971).
198 Id. at 665-66, 477 P.2d at 741, 91 Cal. Rptr. at 509.
199 See id. at 665, 477 P.2d at 740, 91 Cal. Rptr. at 508. See also Hurley v. Hinckley, 

304 F. Supp. 704 (D. Mass. 1969) (three judge panel) (dicta), aff’d sub norm. Doyle v. 
O’Brien, 396 U.S. 277 (1970). In the Hurley case the court was asked only if the statute 
under which the petitioners were denied the right to protest was unconstitutional, not 
whether the statute was correctly applied to them. But the court discussed the two 
separate cases involved because it believed that they should be handled differently. In 
both cases, the protestors went to local welfare offices to air their grievances against 
the welfare system. Thus, the cases involved no question whether the protests were re
lated to the use of the property. The decision stated that the rule to be followed is that 
first amendment conduct of speech and petition cannot be regulated “unless the actor 
or actors disrupt the uses to which the public has dedicated the property, or unreason
ably interfere with the right of others to enter and leave the property.” Id. at 708.

In one case there was disruptive conduct that made it impossible for the employees 
of the office to carry out their normal duties. Id. at 707. Since this activity “impeded 
and prevented normal use of the welfare office,” its prohibition did not abridge the 
protestor’s first amendment rights. Id. at 709-10.

In the other case one person handed out leaflets quietly and without disrupting any 
of the normal activities of the welfare office. Id. at 707, 711. The court stated that this 
activity would lend itself to a strong argument that the plaintiff was on public property 
“with right” and her actions would be protected under the first amendment. Id. at 712.

200 3 Cal. 3d at 666, 477 P.2d at 741, 91 Cal. Rptr. at 509.
201 392 F.2d 83 (2d Cir.), cert, denied, 393 U.S. 940 (1968).
202 Id. at 86.
203 Id. at 90-91.

The California Supreme Court also applied the interference with the 
use test to an instance of anti-pollution handbilling in a shopping center 
in Diamond, v. Bland.™1 The court stated that the peaceful and orderly 
first amendment activities did not interfere with the use to which the 
shopping center was put, and, therefore, the owner of the center had no 
legitimate interest in prohibiting such activity.198 This conclusion did 
not depend on whether the handbilling was related or unrelated to the 
use of the property.199 The bare title of the property owners does not 
outweigh the exercise of first amendment rights in shopping centers un
less actual interference takes place.200

In Wolin v. Port Authority,201 protesters entered a bus terminal only 
to distribute antiwar handbills.202 The court ignored this fact and as
serted that the exercise of first amendment rights is permissible not only 
when the site of the activities or its operations is the object of the protest, 
but also if such a place “is where the relevant audience may be found.” 203 
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Since the relevant audience for an antiwar message was the general pub
lic using the terminal,204 the leafletting and carrying of placards by the 
antiwar group could not be prohibited in the absence of disruption of 
the terminal’s business activities.205 206

204 Id.-, see note 217 infra.
205 392 F.2d at 93-94.
206 393 U.S. 503 (1969).
207 Id. at 513, quoting Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966).
208 393 U.S. at 513.
209 391 U.S. at 311, 321-22.
210 407 U.S. at 566.
211 Id. at 563, 566-67 & n.12.
212 Id. at 563.

The Supreme Court has applied the interference with the use test in 
Tinker v. Des Moines Independent Community School District™ where 
public school authorities suspended students for wearing black armbands 
in protest of the Vietnam war. The Court held that a student may ex
press his opinion in school even on controversial subjects like the Viet
nam war “if he does so without ‘materially and substantially interfer
ing] with the requirements of appropriate discipline in the operation 
of the school’ and without colliding with the rights of others.” 207 How
ever, if the student’s conduct “materially disrupts classwork or involves 
substantial disorder or invasion of the rights of others, [then it] is, of 
course, not immunized by the constitutional guarantees of freedom of 
speech.” 208

ALTERNATIVE MEANS OF COMMUNICATION

After deciding that the handbilling in Lloyd was unrelated to the use 
of the Center, and therefore distinguishable from the activity in Logan 
Valley, the Court developed a second distinction between the two cases 
—the availability of alternative means of communication.

The Weis Market in Logan Valley was located several hundred feet 
from the nearest public street.209 Lloyd Center, however, was surrounded 
by public streets and sidewalks which all people entering the center 
were required to cross on foot or by auto.210 Justice Powell contended 
that while the picketers in Logan Valley would not have been able to 
communicate with the Weis Market patrons outside the shopping cen
ter, the Lloyd handbillers easily could have moved to the public side
walk to distribute their leaflets to automobile occupants and passers
by.211 According to the Court in Lloyd, the holding in Logan Valley, 
therefore, is limited to instances where other adequate means of com
munication are unavailable.212

Justice Powell’s interpretation of facts in Lloyd contradicts the find
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ings by the district court. The district court had concluded that “[i]t 
would be difficult and perhaps dangerous for Plaintiffs to distribute their 
handbills from the public sidewalks to customers entering the Mall.” 213 
It is not clear that autos were required to stop before both leaving and 
entering the mall area,214 as Justice Powell contended215 or that, in any 
event, materials could be passed to these autos.216

213 308 F. Supp. at 131. The district judge found that many customers did not use the 
public sidewalks and streets except when entering the mall by automobile, and that 
pedestrians could be reached more easily on the mall than on the surrounding side
walks. Id.

214 Apparently, autos leaving the center were required to stop. There is no evidence, 
however, that entering autos had a similar restriction. Record, supra note 1, at 18. In 
order to distribute literature to exiting autos handbillers would have had to stand in the 
entrance ramp. Justice Powell obviously felt that this difficulty was no substantial impedi
ment. By ignoring the district court’s findings, the Court was able to postpone considera
tion on the issue of whether mere difficulty in reaching an audience equals an absence 
of adequate alternative means of communication.

215 See 407 U.S. at 566-67.
216 Indeed, the direct and uninterrupted accessibility of the shopping mall to the auto 

is one of the main reasons for the development and success of. the modern shopping 
center. See Breckenfeld, Downtown Has Fled to the Suburbs, Fortune, Oct., 1972, at 80.

217 While the Court considers the alternative means of communication test in a sep
arate section of its opinion, the test follows almost directly from the related to the use 
distinction. See notes 171-185 supra and accompanying text. As the Court noted, the 
antiwar information was directed to all members of the public, not simply those mem
bers of the public who frequent Lloyd Center. The handbillers could communicate with 
the citizens of Portland on any city street. 407 U.S. at 564. Therefore, alternative means 
of communication existed, and these alternative means will always exist in regard to 
any protest directed toward the general public. But cf. Wolin v. Port Authority, 392 
F.2d 83, 92 (2d Cir.), cert, denied, 393 U.S. 940 (1968). In Wolin, one of the particular 
groups the protestors were trying to reach, servicemen, were most accessible in the 
quasi-public bus terminal. Id. at 90-91. Even though the protest could have been declared 
unrelated to the use of the terminal, there may not have been adequate alternative means 
of communication. The court also questioned why it would be more appropriate to dis
tribute literature on a narrow sidewalk than in a mall area. Id.

218 351 U.S. 105 (1956).

The Court does not clarify completely the requirements which must 
be met before reasonable alternative means of communication exist. If the 
petitioners in Lloyd had been unable to distribute their leaflets on the 
sidewalks around Lloyd Center, they still would have been able to dis
tribute them throughout the city, and they would, at least in the ab
stract, have had alternative means of communication.217

The Court also used the alternative means of communication test in 
NLRB v. Babcock & Wilcox Co.,218 which held that an employer can 
refuse to allow non-employees to distribute union literature on his prop
erty if other means of communication are available and if the employer 
does not discriminate against the union by allowing other types of dis
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tribution.219 The importance of Babcock becomes evident upon exam
ining Central Hardware Co. v. NLRB,220 decided by the Court the same 
day as Lloyd, in an opinion delivered by Justice Powell. Central Hard
ware virtually extinguishes the only possible value as precedent that 
Lloyd preserved for Logan Valley—protest related to the use of the 
property where no alternative means of communication exist.221

219 Id. at 112.
220407 U.S. 539 (1972).
221 By holding that Marsh should be limited to company towns, thus negating an aspect 

of Logan Valley's interpretation of Marsh, the Lloyd Court implied that the residents 
of the town in Marsh had no other place to receive information and first amendment 
communication. The facts in Marsh are stated in detail in the Alabama Appellate Court 
decision of Marsh v. State. See 32 Ala. App. 24, 21 So. 2d 588 (Ct. App.), cert, denied, 
246 Ala. 539, 21 So. 2d 564 (1945), rev'd, 326 U.S. 501 (1946). The “business block” faced 
a public highway which was no more than 30 to 50 feet away from it. Between the 
business block and the highway, and running parallel thereto, were a sidewalk, a paved 
road, and an unpaved portion of land, all privately owned. Id. at 24, 21 So. 2d at 559. 
Therefore, if the people of Chickasaw had crossed the company-owned street and a 
small “island” in front of the business block, they would have been standing on a public 
street where they could have received all of the first amendment information they de
sired. That is precisely what Justice Reed concluded in his dissenting opinion in Marsh, 
in which he stated that, since there was no objection to Mrs. Marsh’s using the nearby 
highway to disseminate her information, “she could rightfully have continued her ac
tivities a few feet from the spot she insisted upon using.” Marsh v. Alabama, 326 U.S. 
501,514 (1946) (Reed, J., dissenting).

222 407 U.S. at 540.
223 Id. at 540-41.
224 Central Hardware Co. v. NLRB, 439 F.2d 1321, 1328 (8th Cir. 1971) (per 

curiam), rev d, 407 U.S. 539 (1972).
225 407 U.S. at 547.
226 See 407 U.S. at 543-44, 547-48. On remand, the Eighth Circuit held that the union 

had failed to establish “that no reasonable means of communication with the employees 
existed other than solicitation on the parking lot.” Central Hardware Co. v. NLRB, 81 
L.R.R.M. 2468, 2470 (8th Cir. 1972). When union organizers called at 50-60 homes, they 
were able to reach only seven to 10 employees. The court reasoned that such attempts 

Central Hardware involved a single store building surrounded on three 
sides by a customer parking lot.222 Non-employee union organizers at
tempted to distribute authorization cards in this parking lot in defiance 
of the store’s no solicitation rule.223 On the basis of Logan Valley, the 
National Labor Relations Board and the United States Court of Appeals 
for the Eighth Circuit concluded that the parking lot was open to the 
public since the activity certainly was related to the use of the store in 
the same way as the picketing in Logan Valley,224 Elowever, Justice 
Powell stated that Logan Valley did not apply because the property in 
question was a single-store parking lot and not a shopping center.225 
Thus, Babcock controlled because the only real question was whether 
alternative means of communication existed.226
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In Babcock the union attempted to distribute literature in a parking 
lot used exclusively by a manufacturing plant’s employees and delivery
men.227 Thus, the lot was not open to the public as were the parking 
areas in Logan Valley and Central Hardware. Only a misreading of the 
facts in Babcock could lead to the Court’s conclusion that that case 
could control first amendment activity in the customer parking lot of 
Central Hardware Company—a retail store which is open for the sole 
purpose of serving the public.

were insufficient to establish lack of alternative means, since no advance appointments 
had been made with the employees, and no effort was made to employ direct mail, news
paper, or other more expensive means of communication. Id.

227 NLRB v. Babcock & Wilcox, Co., 351 U.S. 105, 106 (1956).
228 A remaining question is whether either Logan Valley or Babcock would apply to 

first amendment activity related to the use of a store and for which no alternative 
means of communication existed, but which did not involve a labor union or a labor 
dispute. According to Justice Powell’s reasoning in Central Hardware, Logan Valley 
does not apply because a one store building cannot be said to be open to the public at all. 
See 407 U.S. at 547. However, Babcock also could not control because, like Central Hard
ware, it was based on rights of employees under section seven of the National Labor 
Relations Act. See 351 U.S. at 109; National Labor Relations Act § 7, 29 U.S.C. § 157 
(1970). Babcock's reasoning could be used as analogy, but not as binding, controlling 
law.

229 407 U.S. at 547. This distinction by Justice Powell between one store and the 
shopping center allows the Central Hardware Company to avoid labor activities on its 
premises and thus puts it in a specially protected category criticized by the Court in 
Logan Valley. In that case, Justice Marshall stated that one of the reasons for allowing 
the union to picket the Weis Market in the shopping center was that if the Weis 
Market were located in the downtown business district it could be picketed, and the 
store should not be able to immunize itself from labor protest. “Business enterprises 

Therefore, the combined interpretations of Lloyd and Central Hard
ware severely limit the precedential value of Logan Valley.228 While 
Lloyd limits Logan Valley to protests related to the use of the property 
where no alternative means of communication exists, Central Hardware 
insures that this meager right to engage in protest activity is confined 
exclusively to shopping centers. The difference between a shopping cen
ter and a single store is emphasized in Central Hardware:

Logan Valley involved a large commercial shopping center which 
the Court found had displaced . . . the functions of the normal 
municipal “business block.” . . . The only fact relied upon for the 
argument that Central’s parking lots have acquired the character
istics of a public municipal facility is that they are “open to the 
public.” Such an argument could be made with respect to almost 
every retail and service establishment in the country, regardless of 
size and location. To accept it would cut Logan Valley entirelv 
away from its roots in Marsh.229



1216 The Georgetown Law Journal [Vol. 61:1187

Even this limited applicability of Logan Valley is questionable since 
Justice Powell denounced this distinction between a shopping center and 
a single store in Lloyd'.

Few would argue that a free-standing store, with abutting parking 
space for customers, assumes significant public attributes merely 
because the public is invited to shop there. Nor is size alone the 
controlling factor. The essentially private character of a store and 
its privately owned abutting property does not change by virtue 
of being large or clustered with other stores in a modern shopping 
center.230

located in downtown areas would be subject to on-the-spot public criticism for their 
practices, but businesses situated in suburbs could largely immunize themselves from sim
ilar criticism by creating a cordon scmitaire of parking lots around their stores.” Food 
Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 325 (1968).

The same rationale explains why the Weis Market or Central Hardware Company 
should not be able to move from downtown or from the shopping center to a location 
where it is the only store in order to insulate itself from labor protest by creating a 
cordon sanitaire of parking lots around its store. The object should be to afford the 
store owner and the labor organization the same rights and privileges regardless of the 
store’s location.

230 Lloyd Corp. v. Tanner, 407 U.S. 551, 569 (1972).
231 407 U.S. at 547.
232 Marsh v. State, 32 Ala. App. 24, 26, 21 So. 2d 558, 559 (Ct. App.), cert, denied, 

246 Ala. 539, 21 So. 2d 564 (1945), rev'd, 326 U.S. 501 (1946).
233 Compare Lloyd Corp. v. Tanner, 407 U.S. 551 (1972) with id. at 580-86 (Marshall, 

J., dissenting) and Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 
324-25 (1968) and Marsh v. Alabama, 326 U.S. 501, 508-09 (1946).

234 The Court stated:
In terms of being open to the public, there are differences only of degree— 
not of principle—between a free-standing store and one located in a shopping 

The final irony is that the demise of Logan Valley stems not so much 
from its misinterpretation by Justice Powell as from his misunderstand
ing of its forebearer, Marsh. The Court’s assertion in Central Hardware 
that to apply Logan Valley to a single store building “would cut Logan 
Valley entirely away from its roots in Marsh”231 exemplifies this mis
understanding. The business district in Marsh consisted of one build
ing.232

Lloyd Corp. v. Tanner: An Anachronism in Its Own Time

While Justice Marshall’s dissent in Lloyd concerned itself with the 
practical effects of restrictions on first amendment rights in shopping 
centers, the majority opinion enunciated little policy rationale in sup
port of the rights of shopping center owners.233 Justice Powell’s lan
guage comparing a large shopping center to a small free-standing store234 
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indicates an unwillingness on the part of the Court to deal with some 
new and basic changes in American economic life caused by the modern 
mall shopping center.

In recent years, large shopping centers have proliferated within and 
surrounding major American cities; at the same time, central business 
districts have experienced a steady and rapid decline in retail sales.235 
This movement was cited by the Logan Valley Court as an important 
reason to open the shopping center to the first amendment.236 The 
growth of shopping centers has increased since Logan Valley, and by 
the time of the Court’s decision in Lloyd there were at least 13,000 
shopping centers in the country accounting for 40 percent of all retail 
sales other than automobile and building materials.237 The inevitable 
result of these movements is that fewer and fewer shoppers will be 
reached by first amendment activity in central business districts. The in
dividual with a message to communicate who lacks the financial re
sources to utilize mass media will reach his fellow citizen in the suburban 
business district or not at all.

center, between a small store and a large one, between a single store with 
some malls and open areas designed to attract customers and Lloyd Center 
with its elaborate malls and interior landscaping.

407 U.S. at 565-66.
The Court seems to focus more on the business purpose of the commercial enterprises 

in the shopping center than that on the mall itself. Perhaps the invitation given by a 
single store is limited. The mall, however, interested in attracting visitors rather than 
selling a product, may convey a very different invitation. The store owner does not 
allow anyone in his place of business after closing hours, while the Lloyd Center mall 
is open well after business hours.

Furthermore, a difference of “degree” may just as easily be all that separates a factory 
from a company town. The business purpose of the factory owner is to run his company 
town in the most profitable manner. If that requires building sewers, residences, and a 
business block for his employees—the case in Marsh—it does not in any way change 
the business purpose of the commercial enterprise, or the invitation the owner wishes 
to convey to the public. Justice Marshall felt that the majority’s contention that there 
is no constitutional significance to a “difference in degree” was the greatest attack on 
the rationale of Logan Valley. See id. at 581 n.5 (Marshall, J., dissenting).

235 Wenzlick, Shopping Centers Still Gaining on the Central Business District, 34 The 
Real Estate Analyst 341 (1970). For example, between 1948 and 1967, sales in the 
Atlanta central business district declined from 40.8 percent to 13.9 percent of the total 
metropolitan area retail sales. In Cleveland, sales declined from 23.6 percent to 9.2 per
cent. This decline is mirrored in virtually every major American city. See id. at 348-55. 
Thus, first amendment activity in these central business districts will become less and 
less effectual as it reaches fewer and fewer people.

236 391 U.S. at 324-25.
237 Seek Billions for New Centers, 47 Chain Store Age, Feb., 1971, at E25; see Brecken- 

feld, supra note 216, at 80.

An equally important development has been the growth of the new 
“super mall” shopping center, recently described as a “whole new urban 
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form.” 238 The essence of that form is the concentration in a limited area 
of the elements of a city center—stores, offices, theaters and restaurants— 
developed by private enterprise under private ownership.239 Today, one 
can work, eat, sleep, shop, receive medical care240 and even be buried241 
in a shopping center.

238 See Breckenfeld, supra note 216, at 80. Architect Gyo Obata, designer of one of 
the largest mall areas, describes the shopping center as the “piazza of America.” Id. “The 
result has been a little remarked but momentous change in urban geography. The eco
nomic magnetism of the giant centers has split asunder the functions of. most large 
cities .... Instead of a single nucleus, there are several . . . .” Id. at 82.

239 Id. at 80.
240 Id. See also Developers Build More Communities, 47 Chain Store Age, Sep., 1971, 

at E4.
241 Landewood Plaza in the Cleveland suburbs includes a cemetery. Breckenfeld, supra 

note 216, at 82.
242 See Public Rights and Malls: The Debate Goes On, Chain Store Age, Apr., 1972, 

at E35.
243 Shopping Centers Grow into Shopping Cities, Business Week, Sep. 4, 1971, at 34-38.
244 Breckenfeld, supra note 216, at 82. “(TJhe regional center has become the con

venient all-purpose place to go for everything from a Sunday stroll to a symphony 
concert .... To add to their drawing power, most centers promote a busy schedule 
of events in the mall.” Id.

245 See id. The Eastern Hills regional center in the suburbs of Buffalo, New York, is 
designed to generate more sales volume than all of downtown Buffalo. Id.

246 Shopping Centers, U.S.A.—Downtown in the Cornfields, Sales Management, Nov. 
1, 1970, at 34. Co-op City, in New York, is one of the largest projects of this sort and 
includes 50,000 residents, a high school, two intermediate schools, two elementary schools, 
seven religious congregations, 150 community organizations and three shopping centers, 
all except the schools under private ownership. Co-op City has its own security force, 
power plant, sewage system and parks. Fact Sheet Co-op City, March 1972 (copy on file 
at Georgetown Law Journal).

Shopping center owners admit that they now perform many municipal 
services,242 and descriptions of the centers have proclaimed them as cities 
within cities.243 A recent article noted: “[T]hey are seizing the role once 
held by the central business district, not only in retailing, but as the 
social, cultural and recreational focal point of the entire community.”244 
Indeed, a single shopping center may soon generate more retail sales than 
the major city it serves.245 Yet if the majority in Lloyd can be taken at 
its word, these malls will be regulated no differently for first amendment 
activity than a corner grocery store.

In recent years, many mall areas have added residential units to the 
shopping center, and so, constitute virtual cities. The Northlake and 
Cumberland planned community projects near Atlanta, for example, 
will include a two-level shopping center surrounded by a mixture of 
apartments, townhouses, office parks and community halls.246 Develop
ments such as these dwarf the single-store business block and commun
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ity in Marshy and the need for free expression in these developments is 
as great.247

247 In Marsh, Justice Black noted that residents of company towns, like residents of 
any other community, need to make important public decisions and that in order to 
make these decisions, there is a great need to permit free expression in company towns. 
Marsh v. Alabama, 326 U.S. 501, 508-09 (1946). This same consideration could be said 
to apply to the modern suburban dweller, whose town center is the shopping mall. An 
individual who cannot receive information through mass media will receive information 
at the mall, or not at all.

248 407 U.S. at 558.

The Lloyd Court leaves little clue as to how it will rule in a “mall plus 
apartments” case. The language in Lloyd describing a company town as 
an “anachronism” 248 suggests that Marsh might not be applied to cover 
the modern equivalent of a company town.

If Marsh is applied to cover the “mall plus apartment” case, those in
dividuals who wish to exercise unrelated first amendment activity on 
privately-owned business districts will be subject to this unusual circum
stance: if the shopping mall is surrounded by apartments owned by the 
center developer, first amendment rights may attach, whereas if the 
private residences are not part of the center, no first amendment rights 
apply. The modern protestor would be well advised to study land use 
around shopping centers, for such use, rather than the character of the 
center, may determine the extent of first amendment rights.

Conclusion

Lloyd Corp. v. Tanner is a departure from recent Supreme Court and 
lower court rulings involving first amendment rights on private property 
open to the public. Whether some of the exceptions and qualifications 
in the opinion will become lasting impediments to the exercise of first 
amendment rights or whether this opinion is but a temporary roadblock 
to expanding first amendment rights on private property remains un
answered.





PROPOSED MODIFICATION OF FEDERAL 
HABEAS CORPUS FOR STATE PRISONERS 

—REFORM OR REVOCATION?
Federal habeas corpus for state prisoners, long the subject of contro

versy, is again under fire. Although legislative proposals to modify 
federal habeas for state prisoners began in the 1950’s,1 current criticism 
focuses on the 1966 revision of the federal habeas corpus statute2 and 
its failure to accord conclusive finality to state convictions.3 In response 
to criticism that the present statute permits needless relitigation of state 
determinations,4 5 S. 567 was introduced in the Ninety-third Congress.6

1 See Letter from Hon. Orie L. Phillips to Judges of the United States Courts of Ap
peals and the United States District Courts, Sep. 19, 1963, in Applications for Writs of 
Habeas Corpus and Post Conviction Review of Sentences in the United States Courts, 
33 F.RD. 363, 365 (1964); Pollak, Proposals to Curtail Federal Habeas Corpus for State 
Prisoners: Collateral Attack on the Great Writ, 66 Yale L.J. 50 (1956).

2 Act of Nov. 2, 1966, Pub. L. No. 89-711, §§ 1-2, 80 Stat. 1104-05, amending 28 U.S.C. 
§ 2254 (1970).

3 In 1966, section 2244 of title 28 was amended to create limited res judicata, barring 
petitioners from prosecuting further claims if they had either a district court hearing 
or Supreme Court review of an issue or unless the petitioner produced facts not previ
ously adjudicated. See 28 U.S.C. § 2244(b), (c) (1970). Section 2254 was revised to 
make a state’s findings of fact presumptively correct and put the burden on the peti
tioner to prove otherwise. See 28 U.S.C. 2254(d)-(e) (1970). The purpose of this 
revision was to encourage states to provide adequate trial procedures and post-convic
tion remedies that would develop a complete record of the facts and thus make federal 
evidentiary hearings unnecessary. See S. Rep. No. 1797, 89th Cong., 2d Sess. (1966).

Criticism of federal habeas corpus continued even after the 1966 amendments. In 
1968, an amendment to the Omnibus Crime Control and Safe Streets Act of 1968 would 
have drastically limited federal habeas corpus for state prisoners. S. 917, 90th Cong., 2d 
Sess. § 702 (1968); see 114 Cong. Rec. 11,189 (1968). The amendment was defeated 
largely because of fears concerning its constitutionality. See Paschal, The Constitution 
and Habeas Corpus, 1970 Duke L.J. 605, 606-07.

4 The National Association of Attorneys General and the Department of Justice are 
the two main critics. The Attorneys General proposed revision of the present law in 
1971, urging adoption of H.R. 11,441, an earlier habeas reform proposal. See H.R. 11,441, 
92d Cong., 1st Sess. (1971); Committee on Habeas Corpus, Nat’l Ass’n of Att’ys Gen., 
Report 1-17 (1971) [hereinafter cited as NAAG Report]. The Department of Justice 
urged habeas reform as part of speedy trial reform and suggested tentative legislation. 
See Hearings on S. 895 Before the Subcomm, on Constitutional Rights of the Senate 
Judiciary Comm., 92d Cong., 1st Sess. 93-121 (1971); Letter from Assistant Attorney 
General William H. Rehnquist to Senator Sam Ervin, Oct. 19, 1971.

5 S. 567, 93d Cong., 1st Sess. (1973). An identical bill was introduced in the Senate
and a similar bill was introduced in the House during the Ninety-second Congress. See 
S. 3833, 92d Cong., 2d Sess. (1972); H.R. 13,722, 92d Cong., 2d Sess. (1972). The present 
bill, like its predecessors, represents the combined suggestions of the National Associa
tion of Attorneys General and the Department of Justice. 119 Cong. Rec. S1306 (daily 
ed. Jan. 26, 1973); see note 4 supra.

[ 1221 ]
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Critics contend that prevailing habeas corpus procedure permits thou
sands of frivolous petitions to innundate the federal courts, causing 
delays in court schedules and overburdening the state and federal judi
ciaries. Also, the potential for relitigation inherent in the present statute 
allegedly undermines prisoner rehabilitation by postponing acceptance 
of punishment and creating unnecessary tension between state courts 
and the federal panels which review their decisions.* 6

The Senate bill would replace existing section 2254 of title 28. See S. 567, 93d Cong., 
1st Sess. § 2 (1973). Section 2253 of the same title would be amended so that only a 
circuit court judge could grant a certificate of probable cause. Id.-, see 28 U.S.C. § 2253 
(1970). The bill also proposes modification of section 2255 of title 28 which deals with 
collateral relief for federal prisoners. S. 567, 93d Cong., 1st Sess. § 2 (1973); see 28 
U.S.C. § 2255 (1970). This Note deals only with proposed section 2254 and collateral 
relief, for state prisoners.

6 See, e.g., NAAG Report 4; Hearings on S. 895 Before the Subcomm. on Constitu
tional Rights of the Senate Judiciary Comm., 92d Cong., 1st Sess. 97-98 (1971); Letter 
from Attorney General Richard Kleindienst to Representative Emanuel Celler, June 22, 
1972, in 119 Cong. Rec. SI307 (daily ed. Jan. 26, 1973).

7 S. 567, 93d Cong., 1st Sess. § 2(a) (1973); see Kleindienst Letter, supra note 6, in 
119 Cong. Rec. S13O7 (daily ed. Jan. 26, 1973).

8 Kleindienst Letter, supra note 6, in 119 Cong. Rec. S13O7, S13O8 (daily ed. Jan. 26, 
1973).

9 S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254(a)(1) 
(iii)-(iv)).

10 Id. (to be codified at 28 U.S.C. § 2254(a) (1) (i)-(ii)).

To meet these problems, S. 567 provides that any state determination 
of a constitutional claim will be conclusive, subject only to Supreme 
Court review.7 Federal habeas corpus relief would be available only if 
state adjudication of an alleged constitutional violation was unobtain
able through no fault of the prisoner.8 The bill would further limit 
federal habeas relief by requiring that the alleged violation involve a 
right, the primary purpose of which is protection of the reliability of 
the state court factfinding process, and that without the violation, a dif
ferent result probably would have occurred.9

Because this proposed standard of finality would sharply limit the 
availability of a federal forum to state prisoners, it deserves careful scru
tiny to determine its precise impact on present habeas procedure. The 
constitutional parameters of habeas reform must be explored, and the 
problems which prompt criticism of habeas corpus must be reappraised.

Finality of State Determinations

The standard of finality proposed in S. 567 would alter existing state- 
federal relations by declaring that habeas refief is not available for a 
substantial constitutional question if that question has been determined, 
could have been determined, or still may be determined by the state.10 
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No such restrictions, however, would be placed upon a habeas claim 
from a state prisoner alleging violations of the laws and treaties of the 
United States.11

n Compare S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 
2254(a)(1)) with id. (to be codified at 28 U.S.C. § 2254(a)(2)). Under present habeas 
law no distinction is made between the cognizability of constitutional violations and 
violations of the laws and treaties of the United States. See 28 U.S.C. § 2254(a) (1970). 
The distinction in S. 567 would lead to the anomalous result that obtaining review of a 
constitutional violation would be more difficult than review of a statutory violation. 
Letter from Michael Meltsner to Senator Sam Ervin, Chairman, Subcomm, on Consti
tutional Rights, June 2, 1972. Letter from Patricia Wald to Senator Sam Ervin, Chair
man, Subcomm, on Constitutional Rights, June 8, 1972.

S. 567 further restricts cognizable constitutional claims by requiring that they present 
a “substantial” question. Compare S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codi
fied at 28 U.S.C. § 2254(a)) with 28 U.S.C. § 2254(a) (1970). The definition of a “sub
stantial question” is unclear. Cf. Letter from Chief Judge Frank J. Battisti, N.D. Ohio, 
to Senator Sam Ervin, Chairman, Subcomm, on Constitutional Rights, Oct. 10, 1972 (all 
constitutional violations are substantial). Logically it cannot mean free from harmless 
error since harmless error is treated elsewhere in the bill. See S. 567, 93d Cong., 1st 
Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254(a) (1) (iv)); Kleindienst Letter, 
supra note 6, in 119 Cong. Rec. S1309 (daily ed. Jan. 26, 1973). But see Evans, Consti
tutional Limits of Curtailing Federal Habeas Corpus Jurisdiction over State Prisoners 
with an Analysis of the Modified “Parker” Bill, Sep. 23, 1971, at 26, in NAAG Report. 
And substantial question cannot be a grant of discretion to judges to dismiss frivolous 
claims because they already have that power. See 28 U.S.C. § 2243 (1970). Determination 
of the meaning of the term will require litigation—precisely what the reformers con
tend they are trying to avoid. See Letter from Sheldon Partman to Senator Sam Ervin, 
Chairman, Subcomm, on Constitutional Rights, Sep. 15, 1972.

12 S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254 (a)(1) 
(ii)(aa)).

13 Kleindienst Letter, supra note 6, in 119 Cong. Rec. S13O8 (daily ed. Jan. 26, 1973).
14 The habeas petitioner is required under both present and proposed law to exhaust 

his state remedies; thus state determination of issues is almost always assured. See 28 
U.S.C. §§ 2254(b)-(c) (1970); S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified 
at 28 U.S.C. § 2254(a) (1) (ii) (cc)); notes 39-44 infra and accompanying text.

15 An inadequacy of process claim is more serious than a claim of incorrect de
termination of a constitutional claim. In claiming inadequacy of process, the petitioner 

PRIOR STATE DETERMINATION

S. 567 provides habeas relief in cases involving a substantial constitu
tional question only if that question “was not theretofore raised and 
determined.” 12 Once a state court has ruled on the merits of an issue, 
either on direct appeal or collateral attack, the only possible remedy is 
direct review by the Supreme Court.13 Since almost every issue pre
sented on habeas review has been determined previously by the state,14 
this revision would virtually bar habeas petitions making either of two 
allegations: that the state has incorrectly decided a constitutional issue, 
or that the state provided inadequate procedures for determining a 
constitutional issue.15
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S. 567, while promoting finality, seriously jeopardizes constitutional 
rights which are afforded substantial protection under present law.16 
Supreme Court jurisdiction over federal constitutional law is consti
tutionally mandated,17 but the Court cannot function effectively in its 
historic role of correcting constitutional error in criminal cases.18 The 
Court does not have time to hear all the cases for which review is 
sought;19 to those denied review, the Court expresses no opinion 
on the merits.20 Under present law a petitioner who is denied direct 
Supreme Court review may seek review in federal district court on a 
petition of habeas corpus. Indeed, the expansion of habeas corpus since 
the early 1950’s has been spurred by the Court’s awareness of its in
ability to fulfill its historic function of reviewing constitutional errors 
in all criminal cases.21 Thus, through judicial interpretation of habeas 

alleges that the state has provided no fair procedure for the determination of his claim 
and thus that there was no “reasoned probability that the facts were correctly found 
and the law correctly applied.” Bator, Finality in Criminal Law and Federal Habeas 
Corpus for State Prisoners, 76 Harv. L. Rev. 441, 455 (1963). On the other hand, an al
legation of incorrect determination of a federal claim acknowledges that the state has 
provided a procedure for a fair adjudication but claims the state has applied the law 
incorrectly. See id. at 448-55 (proposing habeas be limited to claims alleging lack of 
jurisdiction and inadequacy of process). See also Friendly, Is Innocence Irrelevant? Col
lateral Attack on Criminal Judgments, 38 U. Chi. L. Rev. 142, 151-52 (1970).

16 Under present law any constitutional claim that is not barred by deliberate bypass 
or failure to exhaust state remedies is cognizable on habeas unless the same issue has 
been decided adversely by the Supreme Court or by a district court after a hearing. See 
28 U.S.C. §§ 2244(b), (c), § 2254(b)-(c) (1970).

17 U.S. Const, art. Ill, § 2; see Mishkin, The Federal “Question” in the District 
Court, 53 Colum. L. Rev. 157, 163 (1953). In contrast the jurisdiction of lower federal 
courts is based only on statute. See id. at 157.

18 Cf. Burger, Has the Time Come?, 55 F.R.D. 119 (1972); Friendly, supra note 15, at 
155. See also Burger, The State of the Federal Judiciary, 57 A.B.A.J. 855 (1971).

19 In fiscal 1971 there were 1,727 petitions for writs of certiorari to the Supreme Court 
from United States courts of appeals, but only 106 were granted. 1971 Director of the 
Administrative Office of the United States Courts, Annual Report, Table B2, at 
245 [hereinafter cited as 1971 Annual Report]. Of these 1,727 petitions, 568 were crim
inal cases seeking Supreme Court review of both constitutional and federal law claims. 
Id. Certiorari was granted in only 30 of these criminal cases. Id. The Supreme Court can
not be considered an effective enforcer of constitutional rights when it can hear so few 
cases. See Letter from Judge Jerome Frank to Representative Celler, Chairman, House 
Judiciary Committee, in Pollak, supra note 1, at 56 n.9; Mishkin, Foreword: The High 
Court, the Great Writ, and the Due Process of Time and Law to The Supreme Court, 
1964 Term, 79 Harv. L. Rev. 56, 86-87 (1965).

20 Brown v. Allen, 344 U.S. 443, 491-92 (1953). Justice Frankfurter noted that discre
tionary certiorari jurisdiction is the Court’s means of keeping the number of cases re
viewed within manageable proportions. Id.

21 Friendly, supra note 15 at 155. See also Geagan v. Gavin, 181 F. Supp. 466, 469 (D. 
Mass. 1960), affd, 292 F.2d 244 (1st Cir. 1961), cert, denied, 370 U.S. 903 (1962).
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law,22 the Court has sought to safeguard constitutional rights by dele
gating some of its reviewing role to the lower federal courts.23 Habeas 
corpus jurisdiction has become, in part, an extension of the constitu
tionally mandated Supreme Court forum. Therefore, a substantial lim
itation on habeas jurisdiction would raise a serious policy question— 
to the extent that lower federal courts are assisting the Supreme Court 
in its constitutionally mandated role, such limitation would also cir
cumscribe the Supreme Court’s ability to supervise federal constitu
tional law.24

22 See Brown v. Allen, 344 U.S. 443 (1953) (all federal constitutional issues are cog
nizable on federal habeas corpus).

23 Friendly, supra note 15, at 155; Hart, Foreword: The Time Chart of the Justices to 
The Supreme Court, 1958 Term, 73 Harv. L. Rev. 84, 106-07 (1959). By denying certi
orari the Supreme Court avoids dealing with confusing and often incomplete records. 
Brown v. Allen, 344 U.S. 443, 494-95 (1953). The district courts “become the Supreme 
Court’s delegates or masters, providing full and complete records to make Supreme 
Court review more meaningful.” Wright & Sofaer, Federal Habeas Corpus for State 
Prisoners: The Allocation of Fact-Finding Responsibility, 75 Yale L.J. 895, 897 (1966); 
see Geagan v. Gavin, 181 F. Supp. 466, 469 (D. Mass. 1960), aff’d, 292 F.2d 244 (1st Cir. 
1961), cert, denied, 370 U.S. 903 (1962); Mishkin, supra note 19, at 86-87.

24 In creating the lower federal courts and defining their jurisdiction, the Congress 
has the power to eliminate any “delegated” jurisdiction which the district courts may 
exercise. See Desmond, Federal and State Habeas Corpus: How to Make Two Parallel 
Judicial Lines Meet, 49 A.B.A.J. 1166, 1168 (1963).

25 NAAG Report 14; Kleindicnst Letter, supra note 6, in 119 Cong. Rec. S1308-09 
(daily ed. Jan. 26, 1973). But some meritorious claims would be barred. For example, 
the claim in Jackson v. Dermo that the state provided inadequate process for determin
ing the voluntariness of a confession would be barred because the state had determined 
that the process was adequate and the Supreme Court had denied certiorari. See 378 
U.S. 368 (1964).

26 See Johnson v. New Jersey, 384 U.S. 719, 728 (1966).
27 Mishkin, supra note 17, at 158; Developments in the Law—Federal Habeas Corpus, 

83 Harv. L. Rev. 1038, 1061 (1970).

Nevertheless, supporters of S. 567 would bar such habeas review 
because they believe that a state court determination coupled with the 
possibility of adjudication by the Supreme Court is a sufficient safeguard 
for constitutional rights.25 In addition, S. 567 would render some con
stitutional claims more likely to gain federal review than others. While 
the Court recognizes no hierarchy among fundamental constitutional 
rights,26 it generally chooses novel questions for review on certiorari.27 
Under present law claimants who are not granted certiorari may obtain 
a federal forum by seeking habeas relief. But under S. 567 a person 
presenting a frequently litigated constitutional question would prob
ably get no relief while the person with a novel question would likely 
gain review. So long as there is a constitutionally mandated federal 
forum and the federal habeas forum serves a legitimate need which the 
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Supreme Court cannot meet, denial of access to that forum would be 
unjust.

A broad federal forum for review of constitutional claims is desir
able because, in addition to allowing equal opportunity for federal re
view, it promotes uniform application of federal law.28 Relying on the 
limited ability of the Supreme Court to review the constitutional rulings 
of 50 states, S. 567 seriously endangers constitutional safeguards and 
uniform application of federal constitutional law.29 This would be es
pecially true when the Supreme Court announces a new constitutional 
rule applicable to the states. Present habeas corpus procedure provides 
forums for rapid, uniform transition in applying the new rule.30 Alter
nate approaches to requiring compliance might prove even more un
palatable than habeas.31

28 See Mishkin, supra note 19, at 86-87; Wright & Sofaer, supra note 23, at 904; De
velopments in the Law, supra note 27, at 1061. Concern for uniform application of fed
eral law and for protection of federally created rights is not confined to habeas corpus; 
Congress had created federal forums for federal rights in other areas where state ad
judication is also possible. For example, to protect federally created rights and secure 
more accurate interpretation of federal law, federal question removal jurisdiction has 
existed in the federal district courts since 1875. See Boys Mkts. v. Retail Clerk’s Union, 
398 U.S. 235, 246 & n.13 (1969); 28 U.S.C. § 1441(b) (1970); Judiciary Act of 1875, ch. 
137, § 2, 18 Stat. 470; H. Hart & H. Wechsler, The Federal Courts and the Federal 
System 727 (1953). Federal civil rights legislation presents another instance in which 
Congress felt compelled to provide a federal remedy for a federal claim, even where 
state remedies may also be present. See 42 U.S.C. § 1983 (1970). See also 28 U.S.C. 
§ 1443 (1970) (civil rights removal); Amsterdam, Criminal Prosecutions Affecting Fed
erally Guaranteed Civil Rights: Federal Removal and Habeas Corpus Jurisdiction to 
Abort State Court Trial, 113 U. Pa. L. Rev. 793, 842-82 (1965).

29 Letter from Chief Judge Frank J. Battisti, N.D. Ohio, to Senator Sam Ervin, Chair
man, Subcomm. On Constitutional Rights, Oct. 4, 1972; Letter from Sheldon Partman 
to Senator Sam Ervin, Chairman, Subcomm, on Constitutional Rights, Sep. 15, 1972; see 
Developments in the Law, supra note 27, at 1061. The state judge, often locally appointed 
or elected, will be inclined to reflect the substantive goals of the state criminal law and 
community attitudes. In such a setting, federal constitutional rights may seem less im
portant than convicting the guilty. Id. at 1060. The federal habeas court, concerned not 
with the question of guilt or innocence but with alleged constitutional violations, is 
more likely to pay close attention to constitutional requirements. Mishkin, supra note 
19, at 86-87; Wright & Sofaer, supra note 23, at 904; Developments in the Law, supra 
note 27, at 1061.

so Letter from Edward G. Collister, Jr., Special Assistant to the Attorney General of 
Kansas, to Senator Sam Ervin, Chairman, Subcomm, on Constitutional Rights, Sep. 28, 
1972; see ABA Project on Minimum Standards for Criminal Justice, Standards Re
lating to Post-Conviction Remedies 1-2 (Approved Draft 1968). The transition period 
would be unduly long if full implementation of each new rule had to await Supreme 
Court review of its initial applications. See id.

31 If S. 567 is enacted, a mechanism other than habeas should be established to ensure 
that the Constitution is interpreted uniformly in accordance with the Supreme Court’s 
commands. See Wright & Sofaer, supra note 23, at 899. For example, Congress might 
enact detailed legislation imposing standards on the states regarding every phase of 
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The conclusiveness granted to final state decisions by S. 567 reflects 
an understandable desire to promote finality in state criminal cases, 
thereby decreasing the workload of federal courts and increasing the 
autonomy of the states within the federal system. But this provision 
is one-sided. The bill would create problems of constitutional safe
guards and interpretations while ignoring the possibility that a less ex
treme solution accompanied by administrative changes might effect the 
same result without jeopardizing constitutional rights.32

criminal procedure. See Desmond, supra note 24, at 1169. However, a major criticism 
of habeas is that there is too much federal intervention in the state administration of 
justice; broad federal legislation would only aggravate this problem. See Wright & 
Sofaer, supra note 23, at 899.

32 See notes 208-231 infra and accompanying text.
33 S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. 2254 

(a) (1) (ii) (bb), (cc)).
34 Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1308-09 (daily ed. Jan. 26, 

1973); see S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254 
(a) (1) (ii) (bb)).

35 372 U.S. 391 (1963); see Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1308- 
09 (daily ed. Jan. 26, 1973).

36 372 U.S. at 396 n.3. Noia was convicted of felony murder on the basis of his con
fession. Id. at 395. The trial judge stated that he seriously considered disregarding the 
jury’s recommendation of mercy and sentencing Noia to death. Id. at 396 n.3. The state 
contended, inter alia, that since Noia had bypassed the state appellate process, there 
was an adequate and independent state ground for conviction. However, the Court held 
that such procedural defaults did not bar federal habeas relief. Id. at 399. The Court 
recognized that in some situations a federal court could deny habeas to a petitioner who 
had deliberately bypassed state procedures, but noted that under the circumstances 
Noia’s failure to appeal did not constitute an intelligent and understanding waiver. Id. 
at 438-40. However, the Court seemed to be motivated by the harshness of the result
ing imprisonment due to a procedural default and thus the legal reasoning is not clear. 
See 372 U.S. at 424; Developments in the Law, supra note 27, at 1105, 1108.

WAIVER AND EXHAUSTION

Under S. 567 a person who has had no prior state determination of 
his claim could obtain federal habeas relief only if he had had “no fair 
and adequate opportunity ... to raise and have [his claim] determined” 
and only if the claim could not “thereafter be raised and determined 
in the State court.” 33 These tests for waiver and exhaustion would 
change existing law and limit the discretion of a federal judge to afford 
a federal remedy to a petitioner who had not conscientiously sought to 
use available state remedies.

S. 567 treats the failure to utilize an available state remedy as a de
liberate bypass which bars habeas relief.34 This provision is proposed 
specifically to limit Fay v. Noia35 in which a petitioner was allowed 
habeas relief although he had forgone state appellate relief rather than 
face the possibility of the death penalty on retrial.36 Under S. 567 only 
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a clearly unintelligent or involuntary waiver of a constitutional right 
would allow later habeas relief.37 By limiting Fay, S. 567 provides a 
standard which is less discretionary and easier to apply.38 Such a waiver 
standard would promote finality because a waiver like that in Fay would 
bar habeas relief. However, even with this revision, no truly precise 
test of waiver can be devised. Whether a petitioner knew of his rights 
and intelligently and deliberately waived them would continue to be 
a difficult factual determination.

37 See S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254(a) 
(1) (ii) (bb)).

38 The sponsors clearly intend a much more rigid application of the waiver doctrine 
than presently exists. The bill “would compel the petitioner to raise in the State proceed
ings, at trial or on appeal, all claims reasonably available to him at that time.” Klein- 
dienst Letter, supra note 6, in 119 Cong. Rec. S13O9 (daily ed. Jan. 26, 1973).

39S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254(a)(1)
(ii) (cc)).

40 Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1309 (daily ed. Jan. 26, 1973).
41 There has been speculation that one reason for the recent substantial decline in 

habeas petitions from state prisoners has been improvements of state post-conviction 
procedures and a general requirement that these procedures be exhausted. Annual Re
port 132.

42 Compare S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. 
§ 2254(a) (1) (ii) (cc)) with 28 U.S.C. § 2254(b) (1970). Under existing law, exhaustion 
is not necessary if there are “circumstances rendering such process [state relief] inef
fective to protect the rights of the prisoner.” 28 U.S.C. § 2254(b) (1970).

43 See Spencer v. Wainwright, 403 F.2d 778 (5th Cir. 1968) (federal court can stay 
execution of petitioner to allow petitioner to exhaust state collateral relief).

44 Abolition of this discretionary authority is prejudicial in the sense that it would 
require the petitioner to obtain state determination after which he would be barred 
from habeas relief by other provisions of S. 567.

In addition to demonstrating that he had not waived his right to 
relief, under S. 567 a petitioner would have to demonstrate that he had 
exhausted fully his state remedies.39 Hopefully, this requirement would 
encourage states to provide collateral remedies40 and reduce petitions 
for habeas relief in federal courts,41 thereby promoting finality. S. 567 
changes existing law by eliminating the discretion of federal judges to 
grant habeas relief where state remedies remain available.42 Because 
use of this discretionary authority is rare,43 and its abolition would not 
jeopardize the rights of a petitioner,44 this change would enhance the 
role of the states.

The Reliability and Different Result Tests

Once the rigorous finality requirements of S. 567 have been met, a 
prospective state petitioner would have to overcome two additional tests 
under the proposed bill before his claim would be cognizable in a 
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habeas court. These tests are designed to determine whether a claimed 
constitutional violation affects the reliability of the factfinding process 
and would produce a different outcome at trial.45

45 The tests were originally derived from testimony by then Assistant Attorney Gen
eral William H. Rehnquist at the Speedy Trial Hearings. See Hearings on S. 895 Before 
the Sub comm, on Constitutional Rights of the Senate Comm, on the Judiciary, 92d 
Cong., 1st Sess. 94-121 (1971). He proposed that habeas claims by state prisoners be re
stricted to claims involving the basic fairness of trial and suggested that petitioners be 
required to show that a violation of the constitutional right had a substantive effect on 
the outcome of his trial. Id. at 102-04; see Hopkins, Federal Habeas Corpus: Easing the 
Tension Between State and Federal Courts, 44 St. John’s L. Rev. 660, 672-74 (1970). 
See also Kaufman v. United States, 394 U.S. 217, 235-36 (1969) (Black, J., dissenting); 
Friendly, supra note 15.

46 S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254(a)(1)
(iii)).

47 In determining whether retroactive application will accompany the enunciation 
of a new constitutional right, the Court distinguishes between those constitutional rights 
directed primarily toward protection of the reliability of trial and appellate process and 
those rights which are not. Kleindienst Letter, supra note 6, in 119 Cong. Rec. Si309 
(daily ed. Jan. 26, 1973). Three criteria have evolved which the Court looks to in mak
ing the retroactivity decision: the purpose to be served by the new standards, the ex
tent of reliance by law enforcement authorities on the old standards, and the effect on 
the administration of justice of a retroactive application of the new standards. Stovall 
v. Denno, 388 U.S. 293, 297 (1967); see Linkletter v. Walker, 381 U.S. 618, 627, 636-38 
(1965).

Of the criteria employed to determine whether a right will be given retroactive effect, 
the purpose criterion is most important. Kleindienst Letter, supra note 6, in 119 Cong. 
Rec. S13O9 (daily ed. Jan. 26, 1973); see Desist v. United States, 394 U.S. 244, 249 (1969). 
See also Johnson v. New Jersey, 384 U.S. 719, 729-30 (1966). The criteria of reliance by 
law enforcement officials and burden on the administration of justice become important 
factors only when the purpose of the rule in question does not clearly favor either 
retroactivity or prospectivity. Desist v. United States, 394 U.S. 244, 251-52 (1969).

48 384 U.S. 436 (1966).

RELIABILITY

The essence of the first test is that the claimed violation of a con
stitutional right for which the state prisoner seeks habeas corpus have 
“as its primary purpose the protection of the reliability of either the 
factfinding process at the trial or the appellate process on appeal from 
the judgment of conviction.” 46 The reliability test, derived from the 
principles developed by the Supreme Court in the context of retro
activity,47 would bar three principal types of claims which are presently 
cognizable on federal habeas corpus. First, a claimed violation of rights 
arising under Miranda v. Arizona48 could not be alleged because a vol
untary confession absent the prescribed warnings, although illegally 
obtained, is nevertheless highly probative and does not imperil the fact



1230 The Georgetown Law Journal [Vol. 61:1221

finding process.49 50 Second, claims arising under Mapp v. Ohio™ would 
be barred because illegally seized evidence retains a highly probative 
character for factfinding purposes.51 Third, any claim arising under 
Wade v. United States?2 objecting to the admissibility of lineup iden
tifications without counsel, would likewise be barred.53 In addition, 
the proposed section excludes any claim of incompetency of counsel 
based on these three types of claims.54

49 Kleindienst Letter, supra note 6, in 119 Cong. Rec. Si310 (daily ed. Jan. 26, 1973).
50 367 U.S. 643 (1961).
51 Kleindienst Letter, supra note 6, in 119 Cong. Rec. Si310 (daily ed. Jan. 26, 1973).
52 388 U.S. 218 (1967).
53 Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1310 (daily ed. Jan. 26, 1973).
54 S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254(a)(1) 

(iii)). The reliability test of S. 567 encompasses claims beyond those based on Mapp, 
Miranda, and Wade. See Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1310 
(daily ed. Jan. 26, 1973). For example, claims based on the denial of a request for a jury 
trial in serious criminal or contempt cases, claims that a guilty plea was not made in
telligently or voluntarily, and nonconstitutional claims based on new guilty plea stand
ards would all be barred. See Boykin v. Alabama, 395 U.S. 238 (1969) (guilty pleas not 
intelligently or voluntarily given); McCarthy v. United States, 394 U.S. 459 (1969) 
(nonconstitutional guilty plea standards); DeStefano v. Woods, 392 U.S. 631 (1968) 
(jury trial right).

55 See Williams v. United States, 401 U.S. 647, 653, 662-64 (1971).
56See Linkletter v. Walker, 381 U.S. 618 (1965); note 47 supra. No absolute standards 

govern the retroactive or prospective application of a new rule. 381 U.S. at 627-28. The 
court is free to weigh the merits and demerits of each case by looking to the prior 
history of the rule, its purpose and effect, and whether retroactivity will advance or 
retard its operation. Id. at 629.

57 The Constitution neither prohibits nor requires retroactive effect. Linkletter v. 
Walker, 381 U.S. 618, 629 (1965); Great Northern Ry. v. Sunburst Oil & Refining Co., 
287 U.S. 358, 364 (1932).

Although the reliability test would create a new measure of finality 
for state court judgments by explicitly barring certain habeas claims, 
the test is inappropriate. The value of habeas as a protector of both 
due process and the constitutional guarantees embraced by Mapp, 
Miranda, and Wade extends beyond a narrow reliability test originally 
developed for retroactivity determinations.

The retroactivity rationale, recently reaffirmed by a majority of the 
Court,55 derives from considerations much different from those which 
govern habeas corpus. Policy determinations and the interests of justice 
weigh heavily in establishing the prospectivity or retroactivity of a 
newly enunciated constitutional rule.56 Perhaps most important, these 
determinations are not bound by constitutional or historical strictures.57 
Accordingly, retroactivity developed as the product of the Court’s con
cern with the impact of its pace of constitutional innovation in crim
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inal law, and has been used both to limit the reach of decisions which 
were fundamentally unsound and to provide the impetus for the imple
mentation of long overdue reforms.58 Moreover, the retroactivity rules, 
despite their apparent simplicity, often have proved an unreliable stand
ard when applied in specific situations.59

58Mackey v. United States, 401 U.S. 667, 676 (1971) (Harlan, J., dissenting in part); 
see Jenkins v. Delaware, 395 U.S. 213, 218 (1969).

59 As Justice Harlan characterized the situation: “the subsequent course of Linkletter 
became almost as difficult to follow as the tracks made by a beast of prey in search of 
its intended victim.” Mackey v. United States, 401 U.S. 667, 676 (1971) (Harlan, J., 
dissenting in part). See also Desist v. United States, 394 U.S. 244, 257 (1969) (Harlan, 
J., dissenting).

60 See notes 105-124 infra and accompanying text.
61 See Kaufman v. United States, 394 U.S. 217, 228-29 (1969). But see id. at 231-42 

(Black, J., dissenting); Friendly, supra note 15, at 161-62.
62 Cf. Mackey v. United States, 401 U.S. 667, 676 (1971) (Harlan, J., dissenting in 

part).
63 See Kaufman v. United States, 394 U.S. 217, 228-31 (1969). Kaufman held that a 

claim of unconstitutional search and seizure by a federal prisoner was cognizable in 
habeas proceedings. Id. at 231. By so holding, the Court gave renewed vitality to the 
cognizability of fourth amendment claims through habeas corpus proceedings by state 
prisoners. See, e.g., Mancusi v. DeForte, 392 U.S. 364, 370-72 (1968); Carafas v. La 
Vallee, 391 U.S. 234, 241-42 (1968); Warden v. Hayden, 387 U.S. 294, 310 (1967). How
ever, Kaufman has been assailed recently for its failure to offer a convincing rationale 
for the continued cognizability of fourth amendment claims on habeas. See Schneckloth 
v. Bustamonte, 448 F.2d 699 (9th Cir. 1971), cert, granted, 405 U.S. 953 (1972) (No. 71- 
732).

64 Kaufman v. United States, 394 U.S. 217, 228-29 (1969).

Habeas corpus for state prisoners, on the other hand, is not a creature 
of policy but has evolved from a complex of statutory, historical and 
constitutional elements designed to serve a very different purpose.60 
This fundamental difference in origin and purpose prohibits the Court 
from taking the same unfettered approach to habeas corpus which it 
takes toward retroactivity determinations.61 The proposed bill, by 
employing a reliability test to determine cognizable habeas claims, fails 
to reflect these critical differences. In addition, the confusing conse
quences of the retroactivity rationale may be compounded when applied 
to habeas where a different set of values is at stake.62

The Supreme Court recognized the danger of confusing the purposes 
of retroactivity determination and habeas corpus when it earlier rejected 
the reliability test as a standard for limiting habeas claims.63 The Court’s 
rejection rested on its belief that the importance of vindicating a pris
oner’s constitutional rights outweighed the benefits of finality in post
conviction proceedings.64 Collateral relief, unlike retroactive relief, 
helps maintain the vitality of all constitutional rights regardless of 
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whether they bear on the integrity of the factfinding process.65 The 
relevant frame of reference is not the purpose of the rule whose benefit 
the petitioner seeks, but instead the purposes served by the writ of 
habeas corpus.66

65 Id. at 229. See also Sanders v. United States, 373 U.S. 1, 8 (1963); Fay v. Noia, 372 
U.S. 391, 424 (1963).

66 See Mackey v. United States, 401 U.S. 667, 683-84 (1971) (Harlan, J., dissenting in 
part). The Court declined to apply different retroactivity standards for cases arising 
on direct review and habeas, preserving instead the Linkletter doctrine. See notes 56-57 
supra and accompanying text.

67 See Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1310 (daily ed. Jan. 26, 
1973); cf. Friendly, supra note 15, at 160-61 (require showing of “colorable claim of 
innocence” to qualify for collateral relief). See also Amsterdam, Search, Seizure and 
Section 2255: A Comment, 112 U. Pa. L. Rev. 378, 387-88 (1964).

68 Kaufman v. United States, 394 U.S. 217, 228-29 (1969); Oaks, Studying the Ex
clusionary Rule in Search and Seizure, 32 U. Chi. L. Rev. 665, 756 (1970). But see 
Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1310 (daily ed. Jan. 26, 1973). In 
refusing to apply a reliability test to fourth amendment claims on habeas, Kaufman 
averted to the broader functions to be served by the exclusionary rule in protecting the 
rights of all citizens to be secure against unreasonable searches and seizures. 394 U.S. at 
229.

69 See Kaufman v. United States, 394 U.S. 217, 229 (1969). See also Oaks, supra note 
68, at 756. The judicial integrity facet of the exclusionary rule was enunciated in Mapp 
v. Ohio. 367 U.S. at 659. In recent years, however, the Court’s attention has focused on 
the deterrent effects of the exclusionary rule. See Oaks, supra note 68, at 688-91.

70 See Miranda v. Arizona, 384 U.S. 436, 458-67 (1966).

Although the reliability test may be proper for retroactivity deter
mination, an examination of the cases excluded by the test demonstrates 
the test’s incompatibility with the broader functions of habeas. Mapp, 
Miranda, and Wade all embrace values beyond those preserved by focus
ing on the reliability of the factfinding process.

Mapp is a clear example. Proponents of S. 567 contend that because 
illegally seized evidence retains a highly probative character and exclu
sion of such evidence on habeas serves no deterrent purpose, Mapp 
should be excluded from those claims deemed properly cognizable on 
habeas.67 Mapp, however, serves a broader function. Apart from any 
direct deterrent effect on questionable police practices, the exclusionary 
rule occasions judicial review of and lends credibility to constitutional 
guarantees, thus demonstrating that serious consequences attach to vio
lations of constitutional rights.68 By magnifying the moral force of the 
law, this aspect of the exclusionary rule preserves not only the integrity 
of constitutional rights, but the integrity of the judiciary.69

The impact of Miranda and Wade also extends beyond any narrowly 
construed test aimed at the reliability of the factfinding process. Fifth 
amendment values basic to our system of criminal justice comprised the 
very core of Miranda,70 and sixth amendment rights were at stake in
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MWe.71 Even when retroactivity was denied these decisions,72 the 
Court admitted that “the extent to which a condemned practice infects 
the integrity of the truth determining process at trial is a question of 
probabilities.” 73 Accordingly, the Court recognized that Miranda, and 
especially Wade, did impinge upon the reliability of the factfinding 
process,74 and emphasized that denial of retroactivity did not disparage 
the value of the constitutional guarantees involved.75 Yet exclusion of 
these claims from habeas has the opposite effect, demeaning the values 
of Miranda and Wade to such a degree that habeas no longer vindicates 
due process or insures the prisoner a remedy.76

71 See Wade v. United States, 388 U.S. 218, 236-37 (1967).
72 See Stovall v. Denno, 388 U.S. 293, 298-301 (1967); Johnson v. New Jersey, 384 U.S. 

719,728-32 (1966).
73 Stovall v. Denno, 388 U.S. 293, 298 (1967); see Johnson v. New Jersey, 384 U.S. 

719, 729 (1966).
74 See Stovall v. Denno, 388 U.S. 293, 298 (1967); Johnson v. New Jersey, 384 U.S. 

719, 730 (1966). Wade clearly demonstrates the inadequacy of the reliability test for 
habeas. Because of the grave potential for prejudice and the dangers of erroneous eye
witness identification, the post-indictment lineup is a critical stage of prosecution en
titling the accused to the presence of counsel. Wade v. United States, 388 U.S. 218, 232, 
237 (1967). Reliability is clearly at issue. Id.

75 Johnson v. New Jersey, 384 U.S. 719, 728 (1966); Linkletter v. Walker, 381 U.S. 
618, 629 (1965); accord, Stovall v. Denno, 388 U.S. 293, 296-301 (1967).

76 Assuming that a constitutional claim similar to Mapp or Wade was not properly 
raised and determined in prior proceedings, denying the claim on habeas for failure to 
meet the reliability test amounts to a denial of due process. In effect, one adequate liti
gation would not have been afforded. See Kaufman v. United States, 394 U.S. 217, 230 
(1969).

77 S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254(a)(1)
(iv)).

78 Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1309 (daily ed. Jan. 26, 1973); cf. 
Chapman v. California, 386 U.S. 18 (1967); Fahy v. Connecticut, 375 U.S. 85 (1963).

79 See Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1309 (daily ed. Jan. 26, 
1973).

THE DIFFERENT RESULT TEST

A prospective state petitioner seeking federal habeas corpus relief 
under S. 567 would have to do more than present a constitutional claim 
which has as its primary purpose protection of the reliability of the 
factfinding process. The proposed bill also requires the petitioner to 
show “that a different result would probably have obtained if such con
stitutional violation had not occurred.” 77

The different result test, a modification of the harmless error rule,78 
requires a petitioner to show the probability of acquittal on the charge 
on which he was convicted or that without the alleged error he would 
have been convicted of a lesser included offense.79 The test is justified 
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by arguing that requiring a petitioner to show some prejudice would 
eliminate frivolous petitions, thus permitting more conscientious review 
of meritorious claims.80

86 Id.
81 The different result test is an alternative formulation of concepts first proposed in 

an earlier habeas reform proposal. See H.R. 11,411, 92d Cong., 1st Sess. (1971). The bill 
would have required the petitioner to have “suffered a substantial deprivation of his 
constitutional rights at his trial, and that this deprivation was not harmless, and that 
there is substantial doubt as to the guilt of the applicant.” Id. The Department of Justice 
contended, however, that the basic fairness of the procedures used to convict the de
fendant, without reference to guilt or innocence, should remain the primary subject of 
inquiry. Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1309 (daily ed. Jan. 26, 
1973). Nevertheless, any inquiry directed toward the final outcome of the trial neces
sarily focuses on questions of legal guilt or innocence.

See Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1309 (daily ed. Jan. 26, 
1973); Developments in the Law, supra note 27, at 1057.

83 Judge Friendly, in commenting upon the different result test in S. 3833, the identical 
predecessor to S. 567, thought its provisions excessive. See Letter from Chief Judge 
Henry J. Friendly to Senator Sam Ervin, Chairman, Subcomm, on Constitutional Rights, 
June 7, 1972. Aside from the heavy burden the different result test imposes on the peti
tioner, its departure from the harmless error rule raises constitutional doubts. See Letter 
from Paul G. Kauper to Senator Sam Ervin, Chairman, Subcomm, on Constitutional 
Rights, June 13, 1972; Letter from Michael Meltsner to Senator Sam Ervin, Chairman, 
Subcomm, on Constitutional Rights, June 2, 1972.

84 Chapman v. California, 386 U.S. 18, 21-24 (1967).
85 Id. at 24.
86 S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2254(1) (iv)).

The different result test, while possessing a certain appeal by virtue 
of its clean logic, is subject to several criticisms which cast doubt on 
its usefulness as a habeas standard. The test resembles earlier formula
tions of the harmless error rule proposed for use in habeas proceedings 
which required a petitioner to show “substantial doubt” of his guilt.81 
However, questions of guilt or innocence traditionally have been con
sidered beyond the scope of habeas.82

The different result test represents a radical departure from the pre
vailing harmless error rule83 under which the relevant question is whether 
a reasonable possibility exists that the evidence complained of might 
have contributed to the conviction.84 Present formulations of the harm
less error rule require that the court making the determination of error 
be able to declare that the error was harmless beyond a reasonable 
doubt.85 Under the different result test, however, the burden of proof 
shifts from the state to the petitioner who must prove prejudice.86

Use of a radically modified harmless error rule as the final test for 
cognizability of a constitutional claim on habeas is objectionable pri
marily because fundamental constitutional values may underlie the claim 
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of error.87 By requiring the probability that a different result would 
obtain and by shifting the burden of proof, basic constitutional claims 
can be denied a hearing.

87 The different result test prejudices the petitioner and dilutes constitutional guar
antees. For example, a prisoner might discover evidence of perjured testimony at his 
trial. Although the claim could not have been raised earlier and affects the reliability 
of the factfinding process, the different result test may preclude habeas corpus if there 
was other evidence supporting the conviction. This possible outcome is incompatible 
with the harmless error rule as presently conceived. See Chapman v. California, 386 U.S. 
18, 24 (1967); Fahy v. Connecticut, 375 U.S. 85, 86-87 (1963). Moreover, habeas would 
lose all value as a vindicator of due process. See Fay v. Noia, 372 U.S. 391, 402 (1963); 
note 76 supra.

88 If a different result test is adopted, prisoners are sure to allege that the constitutional 
violations affected the trial outcome adversely. Memorandum from Charles R.B. 
Kirk, Deputy Attorney General, State of California, to Doris H. Maier, Assistant At
torney General, State of California, Analysis and Critique of Articles by Judge Henry 
J. Friendly and George C. Doub re Federal Habeas Corpus, Aug. 19, 1971, at 13, in 
NA AG Report.

89 See Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1310 (daily ed. Jan. 26, 
1973).

99 See Ex parte Lange, 85 U.S. (18 Wall.) 163 (1873); Ex parte Watkins, 28 U.S. 
(3 Pet.) 191 (1830).

91 See Sheppard v. Maxwell, 384 U.S. 333 (1966).
92 See Frank v. Mangum, 237 U.S. 309 (1915).
93 See Gideon v. Wainwright, 372 U.S. 335 (1963).
94 See Griffin v. Illinois, 351 U.S. 12 (1956).
95 See Illinois v. Allen, 397 U.S. 337 (1970).
96 See Napue v. Illinois, 360 U.S. 264 (1959); Mooney v. Holohan, 294 U.S. 103 (1935).

Practical considerations also make the different result test suspect. 
One of the justifications for the test is the elimination of frivolous 
claims. However, petitioners often display a remarkable ability to draft 
around such provisions by coining the proper magic phrase.88 More
over, a test which compels inquiry into the trial result would hardly 
speed the disposition of petitions since even frivolous petitions would 
have to be combed carefully to determine whether a different result 
would have obtained.

Notwithstanding its rigorous requirements, S. 567 is not designed 
to eliminate all constitutional claims from habeas review.89 Proponents 
of the bill believe that certain types of claims will enjoy continuing 
recognition in habeas proceedings. Among cognizable claims tradition
ally recognized are those attacking the jurisdiction and sentencing 
power of the court,90 and those relating to prejudicial publicity91 or 
to mob dominated juries.92 Claims which relate to the integrity of the 
factfinding process are also cognizable—for example, the right to coun
sel for the indigent,93 as well as the right to a transcript.94 Denial of 
appropriate confrontation rights at trial,95 use of perjured testimony,96 
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and admission of coerced confessions97 also would be viable claims under 
S. 567.

97 See Jackson v. Denno, 378 U.S. 368 (1964).
98 The net impact of S. 567 would be the destruction of federal review of state de

terminations for constitutional violations. Letter from Judge Bruce R. Thompson, United 
States District Court for the District of Nevada, to Senator Sam Ervin, Chairman, Sub
comm. on Constitutional Rights, Sep. 27, 1972.

99 Under S. 567, a state determination on an issue like mob domination would be final 
and subject to no federal habeas review. See notes 12-44 supra and accompanying text. 
This denial of review for the adequacy of process amounts to a rollback of habeas juris
diction to a point before 1915. See Bator, supra note 15, at 486-88.

100 The Constitution guarantees that “[t]he Privilege of Writ of Habeas Corpus shall 
not be suspended, unless when in Cases of Rebellion or Invasion the public Safety 
may require it.” U. S. Const, art. I, § 9, cl. 2.

101 See notes 105-124 infra and accompanying text.
102 See Evans, supra note 11, at 22-24, in NAAG Report; Letter from Assistant Attor

ney General William H. Rehnquist to Senator Sam Ervin, Chairman, Subcomm, on Con
stitutional Rights, Oct. 19, 1971. See also Bator, supra note 15; Collings, Habeas Corpus 
for Convicts—Constitutional Right or Legislative Grace?, 40 Calif. L. Rev. 335 (1952); 
Oaks, supra note 68.

103 See Paschal, The Constitution and Habeas Corpus, 1970 Duke L.J. 605.
104 See Developments in the Law, supra note 27, at 1263-74. See also Hopkins, supra 

note 45.

Although supporters of S. 567 believe that these claims will continue 
to be cognizable under proposed section 2254, it is doubtful that many 
petitioners would meet the rigorous standards the bill requires before 
they could present their habeas claims.98 Because the reliability and dif
ferent result tests constitute only one part of proposed section 2254, 
a prospective state petitioner must also overcome the finality provisions. 
It is likely that many of the claims intended to pass the reliability and 
different result tests will arise earlier on direct appeal and once deter
mined, no longer will be cognizable because of the finality test.99

Constitutional Parameters of Habeas Corpus

Any discussion of major habeas corpus reform requires exploration 
of the extent to which the writ may be limited or expanded within con
stitutional bounds.100 Attempts to define these bounds precisely have 
produced several divergent lines of analysis, each rooted in a distinct 
view of history. The primary analysis is that of the Supreme Court.101 
Criticism of the Court’s approach has spawned three alternative theories 
of habeas corpus constitutionality: habeas as wholly a creature of 
statute,102 as a direct descendent of the suspension clause,103 or the 
natural expression of fourteenth amendment due process.104 Each of 
these theories provides a unique yardstick for a tentative constitutional 
assessment of S. 567.



1973] Habeas Corpus 1237

HABEAS CORPUS IN THE SUPREME COURT

Supreme Court decisions determining the scope of habeas corpus 
originated with jurisprudence governing federal prisoners.105 Because 
the original statutory authorization for habeas corpus jurisdiction failed 
to define the writ’s scope,106 the Court initially adopted the common 
law view that the writ was unavailable to one convicted of crime by 
a competent court.107 The only exceptions to the strict jurisdictional 
standard were the recognition of habeas claims on illegality in sentenc
ing108 and conviction under an unconstitutional statute.109

105 Until 1867, federal habeas jurisdiction over state prisoners did not exist except to 
summon them as witnesses. See Ex parte Dorr, 44 U.S. (3 How.) 103, 105 (1845); Bator, 
supra note 15, at 465. Jurisdiction over state prisoners was established by an amendment 
to the Judiciary Act of 1789. Act of Feb. 5, 1867, ch. 28, 14 Stat. 385; see Judiciary Act 
of 1789, ch. 20, § 14, 1 Stat. 81. Even so, jurisdiction granted by the 1867 amendment 
was removed in 1868 and was not reestablished until 1885. Act of Mar. 3, 1885, ch. 353, 
23 Stat. 437; Act of Mar. 27, 1868, ch. 34, § 2, 15 Stat. 44; see Bator, supra note 15, at 
465 n.49.

106 See Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 81. The Act only stated that courts 
of the United States “shall have power to issue writs of . . . habeas corpus . . . .” Id., see 
Bator, supra note 15, at 466.

107See Ex parte Watkins, 28 U.S. (3 Pet.) 193, 209 (1830). The Watkins Court indi
cated that a judgment rendered by a court with jurisdiction to entertain the matter 
was conclusive. Imprisonment under final judgment was not unlawful unless the judg
ment was a nullity; it was not a nullity if the court had general jurisdiction. Id. at 202- 
03, 209.

108 See Ex parte Lange, 85 U.S. (18 Wall.) 163 (1873). Lange held that if the com
mitting court imposed two sentences where only one was authorized by statute, release 
would be ordered when the valid sentence was executed. Id. at 176. See also In re 
Nielson, 131 U.S. 176, 187 (1889); In re Snow, 120 U.S. 274, 285-86 (1887).

109 See Ex parte Siebold, 100 U.S. 371, 376 (1879). The Court reasoned that an un
constitutional law was void, rendering a conviction under it not only erroneous, but 
illegal as well. Id. at 376-77.

Although the extension of the jurisdiction test to include illegal sentencing and un
constitutional statutes may appear to have been a softening of the initial strict juris
dictional concept, the Court did adhere to several fixed principles. Habeas corpus was 
not a writ of error; decisions of competent courts on issues of fact or law were final. See 
Harlan v. McGourin, 218 U.S. 442 (1910). Nor was collateral inquiry appropriate merely 
because constitutional issues were involved. See Ex parte Bigelow, 113 U.S. 328 (1885). 
But see In re Nielson, 131 U.S. 176, 183-84 (1889). See also Bator, supra note 15, at 472- 
73.

HO See Ex parte Royall, 117 U.S. 241, 248-50 (1886); Bator, supra note 15, at 485. Ex 
parte Royall announced the doctrine of exhaustion of state remedies and affirmed the 
circuit court’s denial of a habeas petition which alleged conviction under an unconsti
tutional statute. 117 U.S. at 251. While Royall did not decide what questions were 
properly cognizable on habeas, it suggests that after exhaustion, habeas may be employed 
to determine whether the petitioner is restrained of his liberty in violation of the Con-

The Court continued to apply the rationale developed for federal 
prisoners after state prisoners became eligible for federal habeas re
view.110 * * However, subsequent cases expanded the scope of federal 
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habeas jurisdiction by recognizing that state processes for determining 
a prisoner’s constitutional claims could be examined on federal habeas 
review.111 Finally, a significant break with established habeas law oc
curred in Brown v. Allen, where the Court, without any discussion of 
earlier jurisdictional limitations, considered the merits of federal con
stitutional claims which already had been fully litigated by state courts.112

stitution. See id. at 253; Bator, supra note 15, at 478. See also Bergman v. Bacher, 157 
U.S. 655 (1895) (habeas denied before petitioner appeals for writ of error to the Su
preme Court); Pepke v. Cronan, 155 U.S. 100 (1894) (habeas denied, petitioner must 
seek writ of error from Supreme Court); In re Frederick, 149 U.S. 70 (1893) (habeas 
petition cannot review error, writ of error is proper remedy); Ex parte Fonda, 117 U.S. 
516 (1886) (constitutional question may be reviewed by Supreme Court after appeal to 
state’s highest court).

m See, e.g., Mooney v. Holohan, 294 U.S. 103, 112-13 (1935) (per curiam); Moore 
v. Dempsey, 261 U.S. 86, 91-92 (1923); Frank v. Mangum, 237 U.S. 309, 327, 335 (1915). 
Later cases also recognized that sometimes habeas may be the only remedy for vindica
tion of underlying constitutional rights. See Waley v. Johnston, 316 U.S. 101, 104-05 
(1942); Walker v. Johnston, 312 U.S. 275 (1941); Johnson v. Zerbst, 304 U.S. 458, 467 
(1938). Cases involving state prisoners continually emphasize that an essential function 
of habeas is to afford effective remedy where there otherwise would be none. See, e.g., 
White v. Ragen, 324 U.S. 760, 764 (1945) (per curiam); House v. Mayo, 324 U.S. 42, 46 
(1945) (per curiam); Ex parte Hawk, 321 U.S. 114, 118 (1944).

112344 U.S. 443, 500 (1953) (Frankfurter, J., separate opinion). The majority pointed 
out that the district court must exercise its own judgment when considering all legal 
issues raised. Id. at 507. Although review of factual issues is discretionary, such review 
could result in an evidentiary hearing. Id. at 478, 506. The net effect of Brown v. Allen 
was to elevate habeas corpus to the status of a writ of error. See Bator, supra note 15, at 
500-05; Hart, supra note 23, at 106.

H3 372 U.S. 391 (1963).
114 372 U.S. 293 (1963).
115 373 U.S. 1 (1963).
116 372 U.S. at 402. The Court also interpreted the 1867 habeas corpus legislation as 

reflecting the common law understanding that federal courts were empowered to con
duct de novo factual review in state cases. Id. at 416 n.27; see Act of Feb. 5, 1867, ch. 28, 
14 Stat. 385. The Court concluded that the principle of exhaustion of state remedies is 
based on comity and not power and thus requires only exhaustion of state remedies 
still available. See 372 U.S. at 398-99.

117 372 U.S. at 405. According to the Court, the common law scope of habeas went 
beyond inquiring into the jurisdiction of the committing court. Id. at 404. Moreover, 
common law limits on habeas like the incontrovertibility of the truth of the return 
were subject to numerous exceptions. Id. at 416 & n.27. The Court concluded that the 
nature of the common law writ, the language and purpose of the 1867 Act, and the 

The ramifications of Brown became apparent ten years later when 
the Court decided the now famous trilogy of habeas decisions, Fay v. 
Noia,113 Townsend v. Sain,114 and Sanders v. United States.115 The 
cornerstone of the trilogy is Fay v. Noia in which the Court disavowed 
any narrow conception of common law habeas corpus116 and construed 
habeas as a remedy for any kind of governmental restraint contrary to 
fundamental law.117 However, the Court adopted this expansive view 
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of habeas without explicitly basing its holding on constitutional 
grounds,118 preferring instead to rely heavily on the requirements of 
the habeas corpus statute.119 Townsend and Sanders followed the Fay 
rationale and construed the writ broadly,120 although their holdings also 
depended on statutory interpretation.121

course of earlier decisions all rejected limits on federal power to release a prisoner such 
as Noia. Id. at 426. The juxtaposition of these elements and the Court’s failure to take 
an explicitly constitutional stand highlight the difficulties inherent in constitutional 
analysis of this and subsequent decisions. See id. at 402, 415-16.

118 See id. at 406; note 117 supra.
119 372 U.S. at 415-17, see Act of Feb. 5, 1867, ch. 28, 14 Stat. 385.
120 See 373 U.S. at 8; 372 U.S. at 310-12.
121 See 373 U.S. at 8-14; 372 U.S. at 311-12. In Townsend, the Court held that when 

relevant findings could not be reconstructed from a state record, the district court must 
conduct an evidentiary hearing. Id. at 312-16. The standards by which this determination 
is made are now codified. See 28 U.S.C. § 2254(d) (1970). The Sanders Court found 
res judicata wholly inapplicable to habeas proceedings and asserted that conventional 
notions of finality have no place where life or liberty is at stake and infringement of 
constitutional rights is alleged. 373 U.S. at 8.

122 See, e.g., Kaufman v. United States, 394 U.S. 217 (1969); Carafos v. LaValle, 391 
U.S. 234 (1968); Peyton v. Rowe, 391 U.S. 54 (1968).

123 See notes 117-121 supra and accompanying text.
124 See 372 U.S. at 406. Supporters of S. 567 admit that Fay has serious constitutional 

ramifications. Kleindienst Letter, supra note 6, in 119 Cong. Rec. Si308 (daily ed. Jan. 
26, 1973). Accordingly, they are quick to emphasize the erroneous historical analysis 
in that decision, and contend that habeas corpus for state prisoners is wholly a statutory 
creation. Id. at SI308-09; see notes 125-138 infra and accompanying text.

However, there is an abundance of dicta in Fay to indicate that if the Court’s view 
of history prevails, S. 567 would be an unconstitutional suspension of the writ. See 
372 U.S. at 399-415. This follows from the Court’s broad conception of the status of 
the writ at common law, independent of any statutory authorization for its issuance. See 
note 117 supra. Any limitation of the trilogy’s rules by legislative enactment is destined 
to be held unconstitutional if the present Court holds to the views expressed in the 
trilogy. Becker, Collateral Post-Conviction Review of State and Federal Criminal Judg
ments on Habeas Corpus and on Section 2255 Motions—View of a District Judge, 33 
F.R.D.452, 489 (1963).

Because more recent cases add little to prior formulations of habeas 
rationale,122 the logic of the triology becomes the standard for assessing 
the constitutionality of S. 567. However, since the Court’s reliance 
on broadly construed statutes obviated the need to define the constitu
tional scope of habeas jurisdiction,123 the triology provides an imprecise 
standard. When faced with a statute sharply curtailing habeas corpus 
jurisdiction, a constitutional confrontation may be unavoidable. If the 
Court chooses to embrace the historical view embodied in the trilogy 
and to reaffirm its belief that a broad writ was available at common law 
to remedy any kind of governmental restraint contrary to fundamental 
law notwithstanding prior state adjudication, then S. 567 clearly would 
be unconstitutional.124
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THE STATUTORY WRIT

Reaction to Fay v. Noia brought to the forefront an opposite con
ception of habeas corpus for state prisoners from the one propounded 
by the Supreme Court. The essence of this theory is that habeas corpus 
exists today primarily as a function of statutory construction and not 
as a result of constitutional mandate.125 Accordingly, the theory’s 
proponents assert that what Congress has given, Congress may take 
away.126

125 See Kleindienst Letter, supra note 6, in 119 Cong. Rec. S13O8 (daily ed. Jan. 26, 
1973).

126 See id. See also Collings, supra note 102, at 347; Evans, supra note 11, at 24; 
Friendly, supra note 15, at 171.

127 See Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1308 (daily ed. Jan. 26, 
1973); Friendly, supra note 15, at 170.

128 See Oaks, supra note 68, at 459-60.
129 See Bator, supra note 15, at 475.
130 Suspension of the writ has occurred several times in the United States, the most 

famous occurring in 1861 and 1862 under President Lincoln. See Evans, supra note 11, 
at 11.

131 See Collings, supra note 102, at 340-41. English law conceived suspension as a 
legislative enactment denying the privilege of the writ and permitting confinement 
without bail, indictment, or other similar judicial process. Id.

132 Ch. 20, § 14, 1 Stat. 73.
133 See note 106 supra and accompanying text. The Act gave federal courts power 

to issue the writ in accordance with the principles and usages of law. Judiciary Act of 
1789, ch. 20, § 14, 1 Stat. 81. It is not surprising then that the Court at that time looked 
to the common law for guidance. See Evans, supra note 11, at 10-11.

134 Act of Feb. 5, 1867, ch. 28, 14 Stat. 385.

Under this theory the writ protected by the suspension clause is the 
narrow writ known to the framers of the Constitution, not the writ as 
expanded by Congress or interpreted by the Supreme Court.127 This 
common law writ was characterized by a limited availability perform
ing two essential functions: checking illegal imprisonment by inferior 
courts128 and insuring freedom from executive or military detention 
without court process.129 Moreover, suspension of the writ in the con
stitutional sense130 concerns itself with the rights of suspects denied 
judicial process and not the rights of convicts.131

A misconception of the common law writ is not the only alleged 
error pointed to by critics of Fay v. Noia. Proponents of the statutory 
writ theory also accuse the Supreme Court of misinterpreting the statu
tory origins of habeas corpus jurisdiction. The Judiciary Act of 1789132 
conferred original habeas corpus jurisdiction on federal courts, but 
failed to define the scope of the jurisdiction to be exercised.133 In addi
tion, the habeas corpus legislation of 18 6 7,134 which provided federal 
habeas jurisdiction for state prisoners, was much narrower in scope 
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than the Fay court believed it to be.135 Early Supreme Court decisions 
under these statutes reveal the trilogy’s sharp break with established 
principle in this regard.136 Critics also point out that there is nothing 
explicitly constitutional about the holdings in recent habeas decisions 
that would prohibit the Court from admitting error in its historical 
analysis.137

135 The Act provided that in addition to the authority already conferred by law, 
federal courts should exercise habeas power in all cases where any person might be 
restrained of his liberty in violation of the Constitution. Id. A petitioner’s rights were 
not violated because he stood convicted under an erroneous judgment of the tribunal. 
It was an accepted principle that detention pursuant to conviction by a competent 
court was not susceptible to collateral attack. Bator, supra note 15, at 475. However 
the sparse legislative history of the Act is far from conclusive. See id. at 474-77.

136 See notes 105-111 supra and accompanying text. Chief Justice Marshall believed 
that any power in federal courts to confer the writ must be given by written law— 
either constitutional or statutory—and that Congress must have felt obligated to pro
vide means by which the privilege of the writ could be effectuated. See Ex parte Boll
man, 8 U.S. (4 Cranch) 75, 94-95 (1807). See also Ex parte McCardle, 74 U.S. (7 Wall.) 
506 (1868); Collings, supra note 102, at 347-48.

137 See Kleindienst Letter, supra note 6, in 119 Cong. Rec. S13O8 (daily ed. Jan. 26, 
1973); Friendly, supra note 15, at 170-71. See also Oaks, supra note 68, at 456-68.

138 See U.S. Const, art. I, § 9, cl. 2.
139 Paschal, supra note 103, at 607. Professor Paschal is apparently the sole advocate 

of this theory. Until recently his argument had received little attention from habeas 
corpus reformers. However, with introduction of S. 567, proponents of the reform 
acknowledged his theory and that it potentially negated their view of modern habeas 
as a purely statutory creature. See 119 Cong. Rec. S13O6 (daily ed. Jan. 26, 1973) (remarks 
of Senator Hruska).

Under the statutory writ theory S. 567 clearly is constitutional. The 
bill’s rigorous finality requirements and limitations on cognizable claims 
do not transgress a narrowly construed suspension clause.138 If current 
habeas jurisdiction is chiefly a function of the statute, Congress can 
amend that law as it chooses since the writ need be no broader than 
it was at common law.

SUSPENSION CLAUSE MANDATE

Discussion of the constitutional foundations for habeas corpus has 
produced a third line of analysis diametrically opposed to the statutory 
writ theory. This third theory contends that congressional authoriza
tion for habeas corpus is not essential and that the suspension clause 
itself directs all courts of record, state and federal, to make the habeas 
privilege routinely available.139

Primary responsibility for the erroneous doctrine that Congress can 
suspend the privilege of the writ in federal courts is attributed to Chief 
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Justice Marshall’s opinion in Ex parte Bollman.™ To demonstrate the 
error in Justice Marshall’s analysis, the suspension clause theory relies 
in part on the relevant history surrounding the birth of the suspension 
clause.140 141 The respect and pre-eminence accorded to the early writ,142 
the record of the proceedings at the Philadelphia Convention,143 and 
the negative phraseology of the suspension clause144 all suggest that the 
framers intended to make the writ readily available.145

140 8 U.S. (4 Cranch) 75 (1807). Bollman held that the power to award the writ by 
any court of the United States must be given by written law. Id. at 4. The opinion also 
sanctioned congressional power to deny the writ to prisoners in state custody. Id. at 99- 
100. The constitutionality of Chief Justice Marshall’s theory has never been tested be
cause congressional enactments conferring habeas corpus jurisdiction made such test
ing unnecessary. Paschal, supra note 103, at 605-06. This explains why basic historical 
sources are often resorted to for insights into the constitutional parameters of habeas 
corpus.

141 Paschal, supra note 103, at 608.
142 Id. See also Developments in the Law, supra note 27, at 1042-45.
143 The dominant question at the Philadelphia Convention was not whether to make 

the writ of habeas corpus available, but rather whether it should be restricted at all. 
See Paschal, supra note 103, at 609. Concern with the suspension problem resulted in 
the negative phraseology of the suspension clause. Id. See U.S. Const, art. I, § 9, cl. 2.

144 See U.S. Const, art. I, § 9, cl. 2; Paschal, supra note 103, at 611; note 100 supra. 
Proceedings at the Philadelphia Convention illustrate that there was an affirmative pur
pose underlying the suspension clause. Three states joined in a vote to make habeas 
corpus inviolable and all agreed that it should be routinely available. Id.

145 See Paschal, supra note 103, at 608-17.
146 Id. at 617; see Judiciary Act of 1789, ch. 20, § 14, 1 Stat. 81.
147 Paschal, supra note 103, at 619.
148 See id. at 617-19, 623-41.

In addition to relying on historical background to support its con
clusion, the suspension clause theory rests on a belief that the Judiciary 
Act of 1789 did not confer habeas jurisdiction on the federal courts.146 
Rather, exercise of habeas jurisdiction apparently existed independent 
of statutory authority.147 Rejecting a restrictive view of habeas avail
ability in federal courts after 1789, the theory contends that Congress 
in enacting the Judiciary Act of 1789 merely ratified the power to 
exercise habeas jurisdiction already conferred by the Constitution.148 
Although the suspension clause purportedly directs that the habeas priv
ilege be routinely available, “routine availability” is nowhere defined. 
Such a definition is critical for a constitutional analysis of S. 567 or 
any other habeas reform because the availability of the writ will deter
mine the finality accorded state convictions. There are indications, 
however, that the severe cutback in the availability of habeas corpus



1973] Habeas Corpus 1243

for state prisoners embodied in S. 567 would violate constitutional re
quirements as the suspension clause theory conceives them.149

149 While Professor Paschal dwells on the historical underpinnings for his theory, he 
provides several insights into the scope of habeas for state prisoners. The Marshall view 
of habeas corpus is introduced by referring to the 1968 attempt to effectively deny fed
eral habeas to state prisoners. See id. at 606-07; S. 917, 90th Cong., 2d Sess. § 702 (1968); 
note 3 supra. The 1968 bill, although broader in scope than S. 567, resembles the present 
bill in its finality provisions. Compare S. 567, 93d Cong., 1st Sess. § 2(a) (1973) with 
S. 917, 90th Cong., 2d Sess. § 702 (1968).

Professor Paschal also refers to prisoners in state custody as the most numerous class 
of those now in need of the writ. Paschal, supra note 103, at 605. He indicates that, al
though there was no hint of the extensive use state prisoners would make of federal 
habeas in 1789, constitutional provisions afford no provocation for nullifying habeas for 
state prisoners. Id. at 647.

iso See Developments in the Law, supra note 27, at 1273. See also Hopkins, supra note 
45; Lay, Problems of Federal Habeas Corpus Involving State Prisoners, 45 F.R.D. 48 
(1968).

151 Two centuries of. expansion through a combination of statutory and judicial in
novation in England may have led the framers to understand habeas as an elastic con
cept not bound to its 1789 form. See Developments in the Law, supra note 27, at 1269.

152 Townsend v. Sain, 372 U.S. 293, 311-12 (1963); Developments in the Law, 
supra note 27, at 1269; cf. McNally v. Hill, 293 U.S. 131, 135-36 (1934) (dictum). The 
difficulty in determining how the writ has been expanded is exacerbated by the inter
play between constitutional interpretation, congressional enactment and case law. Many 
decisions expanding issues cognizable on habeas review were based on interpretations 
of habeas corpus statutes. See, e.g., Sanders v. United States, 373 U.S. 1 (1963); Jones v. 
Cunningham, 371 U.S. 236 (1963); Brown v. Allen, 344 U.S. 443 (1953). Others resulted 
in later codification of views first enunciated in case law. See Townsend v. Sain, 372 
U.S. 293 (1963); 28 U.S.C. § 2354(d) (1970). Often these decisions avert to a constitu
tional basis. See Sanders v. United States, 373 U.S. 1, 12 (1963).

DUE PROCESS CONCEPTS

Federal habeas corpus for state prisoners may be constitutionally sanc
tioned by an analysis based on due process grounds. Recognizing the 
apparent elasticity of the early common law writ, the due process ap
proach to habeas corpus utilizes fourteenth amendment due process 
guarantees to justify extending protection of the writ to state prisoners. 
Although the framers did not envision a federal forum for habeas peti
tioners encompassing state prisoners, subsequent history has moved 
the need for such a forum to the center of the modern writ’s purpose.150

The first step in this analysis is recognition of the adaptable nature of 
the writ,151 expansion of which has been determined more by common 
law development than strict statutory interpretation.152 Reference to 
early common law sources and to congressional failure to define the 
writ demonstrates its acceptance by the Court as a growing and adaptable 
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remedy.153 The suspension clause then emerges as the guardian of an 
evolving judicial process.154

153 See Fay v. Noia, 372 U.S. 391, 399-426 (1963).
154 See Developments in the Ltrw, supra note 27, at 1269. The suspension clause, how

ever, is not infinitely adaptable. Conceptually, habeas was a remedy only for extra
ordinary injustices, limited by the magnitude of the government illegality involved, the 
severity of the restraint, and the fairness of the process of review. Id. at 1270. Even 
though the writ may have been elastic in 1789, the framers’ understanding at that time 
may still be the proper standard for determining the scope of habeas. See Marchese v. 
United States, 304 F.2d 154, 156 (9th Cir. 1962); Jones v. Squier, 195 F.2d 179, 181 (9th 
Cir. 1952). Nevertheless, expansion of habeas review to include all constitutional issues 
was still within the purposes of the writ. See Fay v. Noia, 372 U.S. 391, 406-10 (1963).

155 Act of Feb. 5, 1867, ch. 28, § 1, 14 Stat. 385.
156 See Developments in the Law, supra note 27, at 1273. It has been argued that the 

fourteenth amendment incorporated the suspension clause into the 1867 Act. See Pollack, 
supra note 1, at 64.

157 See Developments in the Law, supra note 27, at 1273.
158 Id. Although the conclusions articulated were tentative, this approach has been 

criticized. See Granucci, Constitutional Critique of the Modified Parker Bill 20-21, in 
NAAG Report. See also Paschal, supra note 103, at 650 n.168.

159 Proponents suggest that only a complete withdrawal of federal jurisdiction over 
state prisoners would be a suspension. See Developments in the Law, supra note 27, at 
1273-74. There is little doubt, however, that if fourteenth amendment values come within 
the purview of the suspension clause, S. 567 places them in jeopardy.

The second part of the due process analysis concerns the role that 
subsequent history plays in extending the protection of the suspension 
clause to state prisoners. Federal jurisdiction over state prisoners was 
granted in 1867.155 When adoption of the fourteenth amendment in 
1868 led the Supreme Court to extend many protections embodied in 
the Bill of Rights to those within state jurisdiction, federal habeas 
courts relied on the 1867 Act to review constitutional issues in state 
proceedings based on this extension of fourteenth amendment guaran
tees.156 Considered together, these historical events have extended the 
scope of the suspension clause.157 An independent federal forum for 
consideration of state habeas claims now performs a critical supervisory 
function consistent with the suspension clause and the dictates of four
teenth amendment due process.158

The due process approach, while suggesting that a broad form of 
habeas corpus for state prisoners may be constitutionally required, is 
perhaps too vague a standard for assessing S. 567. Nevertheless, the 
sweeping res judicata provisions of the bill and its failure to provide 
for review of state process run afoul of the values that the fourteenth 
amendment protects.159
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The Problems Under Current Habeas Procedure

S. 567 is proposed as a moderate solution to the problems seen in cur
rent habeas procedure.160 However, the solution is not moderate; it 
will effectively deny a federal forum and habeas relief to most state 
prisoners alleging violations of constitutional rights. Before any such 
reform is adopted the alleged current problems—the increased court 
workload, the detrimental effect on rehabilitation, and federal-state 
tensions—must be appraised to determine the extent to which these 
problems actually exist and are attributable to present habeas corpus 
procedure. Only then can S. 567 be evaluated to determine whether it 
is a necessary, effective and wise response, or whether more appropriate 
alternatives exist.

I6O119 Cong. Rec. S13O5 (daily ed. Jan. 26, 1973) (remarks of Senator Hruska).
161 The number of petitions from state prisoners rose from 1,020 in fiscal 1961, to 9,063 

in fiscal 1970. 1971 Annual Report, Table 17, at 135. In 1971 the number was 8,372 and 
in 1972 the number was 7,868. Id.-, Director of the Administrative Office of the United 
States Courts, Civil Cases Commenced During the Fiscal Years 1971 and 1972 by Basis 
of Jurisdiction and Nature of Suit, Table C2 (June 30, 1972), to be published in 1972 
Director of the Administrative Office of the United States Courts, Annual Report. 
In 1971, 1,261 habeas petitions reached the United States Courts of Appeals. 1971 Annual 
Report Table 4, at 102.

162 7277 Hearings, supra note 4, at 97-98; 119 Cong. Rec. S13O5 (daily ed. Jan. 26, 
1973) (comments of Senator Hruska); Letter from Assistant Attorney General William 
H. Rehnquist to Senator Sam Ervin, Chairman, Subcomm, on Constitutional Rights, 
Oct. 19, 1971; see Brown v. Allen, 343 U.S. 443, 532, 536 & n.8 (1953) (Jackson, J., con
curring); Friendly, supra note 15, at 146.

163 Then Assistant Attorney General Rehnquist proposed that the Senate include a 
substantial reform of habeas corpus in any speedy trial bill. Otherwise, the proposed 
time limit of 60 days from arrest to trial would be unworkable and unacceptable to the 
Department of Justice. See 1911 Hearings, supra note 4, at 97.

164 Mr. Justice Jackson remarked that “[h]e who must search a haystack for a needle 
is likely to end up with the attitude that the needle is not worth the search.” Brown v. 
Allen, 344 U.S. 443, 537 (1953) (Jackson, J., concurring); see Friendly, supra note 15, 
at 149. If this criticism is valid, reform is needed to eliminate the frivolous petitions, 
not the meritorious ones; S. 567 eliminates both.

165 The burden takes two forms. It is difficult for the state to relitigate facts many 
vears after conviction because witnesses may be missing, unable to remember, or un
willing to testify. See Evelle J. Younger, Statement on H.R. 11,441 Before Subcomm. 
No. 5 of the House Judiciary Comm., Feb. 23, 1972, at 4-5; Friendly, supra note 15, at 
147. Relitigation of stale facts may produce a second trial whose facts are no more 
reliable than the first. See Williams v. United States, 401 U.S. 646, 691 (1971) (Harlan, 
J., dissenting). When a petition is received by the district court and is not frivolous on 

The rapid increase in habeas petitions in the 1960’s161 is said to have 
seriously clogged the federal courts, draining valuable resources from 
their regular work.162 As a result of this burden, speedy trial is de
layed,163 meritorious petitions are prejudiced,164 and the states are re
quired to endure the extra burden and expense of further litigation.165
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The burden on federal courts is cited universally as the most im
portant reason for habeas reform.166 However, the statistics concerning 
the time spent by federal judges and the declining volume of petitions 
indicate that the burden is considerably less than popularly imagined. 
Statistics reflecting simply the number of habeas petitions do not indi
cate accurately the amount of work petitions actually cause the courts.167 
Habeas petitions from state prisoners constitute eight percent of civil 
filings168 but require less than one percent of the average judge’s time.169 
And while the number of habeas petitions did rise dramatically in the 
196O’s,170 the number of petitions recently has dropped sharply.171 Be
fore Congress enacts a radical reform of habeas, serious study must be 
undertaken to determine whether there actually is a heavy burden on 
the courts. And if the burden is, in fact, relatively light, the additional 

its face, the court must require the state to answer and indicate why the writ should 
not be issued. 28 U.S.C. § 2243 (1970). State officials complain that this effort is a waste 
of valuable resources in light of the few justifiable claims. See Burden of Federal Habeas 
Corpus on State Attorneys General, in NAAG Report; William J. Brown, Statement 
on H.R. 11,441 Before Subcomm. No. 5 of the House Judiciary Comm., Feb. 23, 1972; 
William J. Scott, Statement on H.R. 11,441 Before Subcomm. No. 5 of the House 
Judiciary Comm., Feb. 23, 1972.

166 5^ notes 162-164 supra and accompanying text.
167 While great disparities in the burden presented by different types of cases have 

long been recognized, until recently there have been few statistical studies upon which 
to compare the time requirements of different cases. See 1971 Annual Report 167, 172-75.

168 See id. Table 11, at 114, Table 17, at 135.
169 See id. at 167-74, Table 33, at 175. These statistics may be criticized since they do 

not indicate the burden of habeas petitions on a judge’s staff. Conceivably, if his staff 
is overburdened with habeas petitions, a judge’s overall effectiveness could be dimin
ished. Cf. Friendly, supra note 15, at 144. But even with this shortcoming, these statistics 
indicate that the burden has been depicted in extravagant proportions. As an indication 
of the relatively light burden, of over 8,000 habeas petitions in 1971, only 516 evidentiary 
hearings were held and 471 of these hearings lasted one day or less. 1971 Annual Re
port, Table C8, at 312.

170 See note 161 supra.
171 In fiscal 1971, habeas petitions from state prisoners dropped from 9,063 the previous 

year to 8,372, a drop of 7.6 percent. 1971 Annual Report, Table 17, at 135. In 1971, all 
civil filings rose seven percent. Id. Table 13, at 116. In fiscal 1972 the decline continued 
with petitions dropping another 5.3 percent to 7,888. Director of the Administrative 
Office of the United States Courts, Civil Cases Commenced During the Fiscal Years 
1971 and 1972 by Basis of Jurisdiction and Nature of Suit, (June 30, 1972), to be pub
lished in 1972 Director of Administrative Office of the United States Courts, Annual 
Report. The precise reasons for this rather dramatic turnabout of habeas petitions after 
a decade of continuous increases are not clear. Reasons which have been suggested in
clude the availability of more legal services and state post-conviction procedures which 
must be exhausted before a federal habeas petition will lie, and prisoner realization of 
the futility of most habeas petitions since 96 percent are rejected. 1971 Annual Report 
132.
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safeguards provided for constitutional rights by current habeas pro
cedure should be continued.

Moreover, advocates of reform fail to distinguish between that part 
of the increase in petitions attributable to defects in habeas law and that 
part attributable to changes in other areas of criminal law. Indeed, an 
expanded scope of habeas jurisdiction is partly responsible for the in
crease in petitions. Brown v. Allen,112 which required federal courts 
to redetermine previously litigated constitutional claims on habeas re
view,172 173 opened the door to vastly expanded habeas review.174 But Brown 
did not lead to a huge increase in petitions. In 1955, there were 660 
habeas petitions from state prisoners.175 In 1961 there were 1,020.176 
In 1970 there were 9,063.177 This huge increase in the 1960’s, in con
trast to the moderate increase in the immediate post-Br^wz years, indi
cates that broad habeas jurisdiction is not the cause of increased peti
tions. The chief cause of increased petitions is expansion of the four
teenth amendment due process doctrines which have subjected more of 
the states’ criminal processes to federal scrutiny.178 Thus, the large num
ber of petitions reflects the great expansion of the Supreme Court’s 

172 344 U.S. 443 (1953).
173 Id. at 463-64; id. at 501-05 (Frankfurter, J., separate opinion).
174 Prior to Brown, the Supreme Court had indicated that all federal constitutional 

questions raised by state prisoners were cognizable on federal habeas corpus. See Moore 
v. Dempsey, 261 U.S. 86 (1923). Indeed Brown suggested that it was following Moore. 
See 344 U.S. at 463-64. But Brown was the first case to establish unequivocally that 
even if a state had fully determined a claim, the federal habeas court would redetermine 
the legal issues and had the discretion to redetermine the facts. Developments in the 
Law, supra note 27, at 1056. The states’ findings have no binding effect. 344 U.S. at 508. 
See also Sanders v. United States, 373 U.S. 1 (1963); Fay v. Noia, 372 U.S. 391 (1963); 
Townsend v. Sain, 372 U.S. 293 (1963).

175 1955 Director of the Administrative Office of the United States Courts, Annual 
Report, Table C3, at 169.

176 1971 Annual Report, Table 17, at 135.
177 Id.
178 In the 1960’s such rights and remedies as the exclusionary rule, the right to counsel 

at critical stages, and the right to be protected against self-incrimination were all ex
tended to the states via the fourteenth amendment. See, e.g., United States v. Wade, 388 
U.S. 218 (1967); Miranda v. Arizona, 384 U.S. 436 (1966); Escobedo v. Illinois, 378 U.S. 
478 (1964). These new rights, calling many state procedures into question, led to a 
great increase in habeas petitions as prisoners began to question the legality of their 
detention in the light of the newly enunciated doctrines. See Developments in the Law, 
supra note 27, at 1041; cf. Comment, The Federal Habeas Corpus Act and the Recent 
Amendments to the Act Limiting its Use and Abuse by State Prisoners, 22 U. Miami 
L. Rev. 409, 417-18 (1967). And as these new rights have been enunciated, the courts 
have also reaffirmed the right of prisoners to have access to legal materials and to the 
courts, thus simplifying the petitioning process. See Johnson v. Avery, 393 U.S. 483 
(1969); Gilmore v. Lynch, 319 F. Supp. 105 (N.D. Cal. 1970), affd sub nom. Younger 
v. Gilmore, 404 U.S. 15 (1971) (per curiam). See also Schaefer, Federalism and State 
Criminal Procedure, 70 Harv. L. Rev. 1, 21-22 (1956).
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role in criminal procedure and the Court’s use of broad habeas juris
diction as a means of applying the new rules.179 In the future the num
ber of petitions should continue to decline. Most habeas claims apply
ing the Warren Court decisions will have been litigated. The states can 
be expected to conform their procedures to those new rules and recur
rence of those claims should be reduced. The Burger Court appears 
to be less inclined to promulgate new due process rules applicable to the 
states, a factor which will further reduce the volume of habeas 
petitions.180

179 Cf. Mishkin, supra note 17, at 157-58. Generally the Supreme Court enunciates 
new rules and the lower federal courts “police” these rules. Id. To rely on direct review 
to enforce these rights would be “illusory.” Mishkin, supra note 19, at 86-87.

180 The present Court has refused to extend the right of counsel to pre-indictment line
ups. Kirby v. Illinois, 406 U.S. 682 (1972). It severely restricted the doctrine of Miranda 
v. Arizona. Harris v. New York, 401 U.S. 222 (1971). It greatly expanded the scope of 
Terry-type searches. Adams v. Williams, 407 U.S. 143 (1972). See generally Apodaca 
v. Oregon, 406 U.S. 404 (1972) (non-unanimous verdicts do not violate fourteenth 
amendment); Coolidge v. New Hampshire, 403 U.S. 443, 493 (1971) (Burger, C.J., dis
senting) (exclusionary rule exacts a “monstrous price”). See also Stephens, The Burger 
Court: New Dimensions in Criminal Justice, 60 Geo. L.J. 249 (1971); Comment, Crime 
and the Constitution: Have We Reached the Turning Point?, 38 Brooklyn L. Rev. 629 
(1972).

181 For example, 39 percent of the Fourth Circuit’s filings are prisoner petitions; in 
the District of. Columbia Circuit prisoner petitions constitute only two percent of the 
filings. 1971 Annual Report 110.

182 7977 Hearings, supra note 4, at 97.
183 Although no statistics are available on the problem, a judge who is flooded with 

petitions probably canot give each petition the careful attention that is desirable. Friend
ly, supra note 15, at 149; cf. Brown v. Allen, 344 U.S. 443, 537 (1953) (Jackson, J., con
curring) .

184 A commission has been established to consider redrawing geographical boundaries 
and internal procedures for federal appellate courts. Act of Oct. 13, 1972, Pub. L. No. 
92-489, 86 Stat. 807. A similar commission should be established for the district courts. 
If the case load were efficiently divided to give each judge the same number of habeas 
petitions, each district judge would average only 21 petitions per year. See 1971 Annual 
Report Table 1, at 97, 132. Better administrative procedures could also be enacted. For 
example, federal magistrates could be used to do all initial screening of petitions, there
by freeing judges and their staffs. See Note, Proposed Reformation of Federal Habeas 
Corpus Procedure: Use of Federal Magistrates, 54 Iowa L. Rev. 1147 (1969). Data 
banks could be established so that by simple cross-checking it would be possible to dis
cover if a prisoner had previously filed a petition. See Hopkins, supra note 45, at 671.

While habeas petitions are declining and consume little of the average 
judge’s time, those districts having a disproportionate share of habeas 
petitions suffer a real burden.181 These districts may experience trial 
delay182 and meritorious petitions may be prejudiced.183 However, the 
problem does not reflect a defect in habeas procedure, but rather prob
lems in administration which can be alleviated by relatively simple 
changes in habeas filing and review procedures.184 Similarly, the burden 
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on the states is more illusory than real. Only a small number of cases 
each year require evidentiary hearings to redetermine facts and the over
all expenditure in man-hours is minimal.185

185 In fiscal 1971, there were only 516 evidentiary hearings out of more than 8,000 
petitions. 1971 Annual Report Table C8, at 312; see id. Table 17, at 135. At these hear
ings the states’ factual determinations are presumptively correct and, except where the 
record shows that the state had violated a petitioner’s constitutional rights, the burden 
is on the petitioner to prove by convincing evidence that the states’ factual findings are 
incorrect. 28 U.S.C. § 2254(d) (1970). Thus the states are encouraged to provide full 
and adequate factual records; if they do, an evidentiary hearing is unnecessary. See 
S. Rep. No. 1797, 89th Cong., 2d Sess. (1966). See generally Meador, The Impact of Fed
eral Habeas Corpus an State Trial Procedures, 52 Va. L. Rev. 286 (1966); Wright & 
Sofaer, supra note 23, at 897-906. The current burden on state personnel is not excessive. 
For example, in Ohio in 1970, out of 470 federal habeas petitions filed, 360 show cause 
orders were issued and 15 evidentiary hearings were held, which required the nearly 
full-time work of 11 state officials. William J. Brown, Statement on H.R. 11,441 Before 
Subcomm. No. 5 of the House Judiciary Comm., Feb. 23, 1972.

186 The petitions would continue for two reasons. Since prisoners rarely have counsel 
in preparing petitions, they might remain unaware of or refuse to believe the near im
possibility of gaining relief under the new law. See Note, The Burden of Federal Habeas 
Corpus Petitions from State Prisoners, 52 Va. L. Rev. 486, 504 (1966). Further, some 
prisoners petition out of boredom, not expecting to gain relief. See Comment, supra 
note 178, at 419. These prisoners will continue to petition under S. 567, and undoubted
ly the skillful ones will devise means of drafting around its stringent provisions. They 
cannot be barred from filing without violating the constitutional mandate that the writ 
of habeas corpus not be suspended. See U.S. Const, art. I, § 9, cl. 2; Note, supra at 503-4.

187 The requirement of a “substantial question” before habeas relief is allowed is par
ticularly ambiguous. See S. 567, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 
U.S.C. § 2254(a) (1) (ii)); note 11 supra.

188 See Civil Rights Act, 42 U.S.C. § 1983 (1970).
189 There has already been a shift in prisoner petitions from habeas to civil rights 

actions. Since 1966 civil rights actions have increased by 1,243 percent while habeas 
filings for the same period have increased by only 68 percent. 1971 Annual Report 132, 
Table 17, at 135.

The civil rights actions usually do not seek the same relief as sought in habeas. In 
civil rights actions the petitioner is not seeking to invalidate the custody imposed by 
sentence—the traditional view of the purpose of modem habeas corpus—but rather is 

The enactment of S. 567 would not result in a massive reduction in 
the federal courts’ workload. While habeas relief would be severely 
curtailed, large numbers of prisoners might continue to petition and 
the courts still would be required to provide at least summary review 
of these petitions.186 Furthermore, in the years immediately following 
its enactment the new law would require extensive litigation to deter
mine the meaning of its provisions.187 And if a prisoner is determined 
to seek relief and cannot conceive of a way to draft a petition around 
the stringent provisions of S. 567 he could sue under federal civil rights 
statutes,188 an alternative action which requires no exhaustion of state 
remedies.189
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In addition to relieving the burden on federal courts, S. 567 is pro
posed as a means of improving rehabilitation. Current habeas procedure, 
allowing redetermination of constitutional claims years after trial, is 
said to impair the speed and certainty of punishment essential for effec
tive rehabilitation.190 Theoretically, under S. 567, the finality provisions 
would provide certainty of conviction soon after trial and would pro
mote effective rehabilitation. While plausible in the abstract, the effect 
of S. 567 is uncertain since prisons are criticized almost universally for 
failing to provide meaningful rehabilitation programs.191 In fact, con
tinued availability of comprehensive habeas relief may enhance re
habilitation by demonstrating to prisoners that the system is just.192 
Habeas also holds the attention of prisoners who otherwise would be
come troublemakers and obstacles to the rehabilitation of themselves and 
others.193 Finally, elimination of habeas may not have the desired effect 
of encouraging petitioners to accept rehabilitation as long as other rem
edies are available.194 The rehabilitation problem, like the burden on 
the federal courts, deserves a great deal more study to pinpoint what 
detriment, if any, is caused by habeas, and to determine just what effect 
could be expected from passage of S. 567.

attacking such things as housing conditions, sanitation, and censorship of mail. 1971 
Annual Report 132. See generally The United States Courts of Appeals: 1911-1912 
Term Criminal Law and Procedure, 61 Geo. L.J. 275, 528-31 (1972). However, even if a 
different sort of relief is sought, civil rights actions will have the same allegedly burden
some effect on the courts.

190 See, e.g., 1911 Hearings, supra note 4, at 98; 119 Cong. Rec. S13O5, S13O6 (daily ed. 
Jan. 26, 1973); Bator, supra note 15, at 452. But see Freund, Remarks, in Symposium on 
Federal Habeas Corpus—Proposals for Reform, 9 Utah L. Rev. 18, 27, 30 (1964); Develop
ments in the Law, supra note 27, at 1058.

191 See, e.g., Burns, The American Jail in Perspective, 17 Crime & Delinquency 446 
(1971); McGee, Our Sick Jails, Fed. Probation, Mar., 1971, at 3; Morris & Hawkins, 
Rehabilitation: Rhetoric and Reality, Fed. Probation, Dec., 1970, at 9; Robinson & Smith, 
The Effectiveness of Correctional Programs, 17 Crime & Delinquency 67 (1971).

^Developments in the Law, supra note 27, at 1058 n.lll; see Freund, supra note 190, 
at 30. This reasoning, while inapplicable to those who file repetitive frivolous petitions, 
does apply to the vast majority of petitioners who are legitimately seeking relief from 
what they consider unjust confinement. For them there can be no rehabilitation until 
they are convinced of the legality of their confinement. S. 567, in its sweeping finality 
provisions and its limitation on issues cognizable in federal court, implies that all peti
tions are either totally frivolous or that the violation is not worth correcting by the 
time it is challenged in a habeas proceeding. The conclusion that arbitrarily eliminating 
possible vindication of constitutional rights will help rehabilitation is of questionable 
validity. Administrative reform is necessary to single out the petitions which are openly 
frivolous and deal with the others on their merits. See notes 208-231 infra and accom
panying text.

193 Letter from Prof. Michael Meltsner to Senator Sam Ervin, Chairman, Subcomm, 
on Constitutional Rights, June 2, 1972.

194 See notes 188-189 supra and accompanying text.
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Current procedure allowing a lower federal judge to reopen and 
oossibly overturn the final decision of a state supreme court is attacked 
::or causing needless tensions between the two court systems.195 Critics 
complain that the state courts, no less than the federal courts, are mem
bers of a federal system, equally bound to apply the Constitution, and 
equally accountable to the Supreme Court.196

195 See, e.g., NAAG Report 4; Doub, The Case Against Modem Federal Habeas 
Corpus, 57 A.B.A.J. 323, 327 (1971); Hopkins, supra note 45.

196 NAAG Report 14; Evelle J. Younger, Statement on H.R. 11,441 Before Sub
comm. No. 5 of the House Judiciary Comm., Feb. 23, 1972, at 3. But even federal ap
pellate courts are subject to review by the lower federal courts. A federal prisoner has 
essentially the same habeas remedy as a state prisoner. See Kaufman v. United States, 
394 U.S. 217 (1969); 28 U.S.C. § 2255 (1970).

197 Brown v. Allen, 344 U.S. 443, 510 (1953) (Frankfurter, J., separate opinion).
198 Id. Justice Frankfurter acknowledged that primary responsibility for enforcing 

the law must be with the states. Id. But he supported jurisdiction in federal courts be
cause he feared possible insensitivity of some state judges toward the Constitution. Id. 
at 511.

199 Developments in the Law, supra note 27, at 1060-61.
200 Id. at 1061; see notes 28-29 supra and accompanying text.
201 Developments in the Law, supra note 27, at 1061; see notes 21-24 supra and accom

panying text.
202 In fiscal 1971, relief was granted in only four percent of the cases. 1971 Annual 

Report 132.
203 See note 185 supra.

The Supreme Court has rejected the notion that current habeas pro
cedure, allowing a lower federal judge to review a final state determina
tion, can be analogized to a lower court sitting in judgment on a higher 
court.197 Rather, habeas is an aspect of the supremacy clause; in this 
instance federal law is higher than state law, and Congress is merely 
giving effect to this command.198 The federal forum is necessary because 
state judges may reflect unduly the substantive goals of the state crim
inal law while the federal habeas court, in a different institutional set
ting and unconcerned with the guilt or innocence of the defendant, is 
in a better position to judge the constitutional basis of the conviction.199 
A federal forum further guarantees uniform application of federal con
stitutional law.200 Due to the Supreme Court’s limited resources, this 
can be assured only by initial review in the district courts.201

Any tension which has arisen between state and federal courts cannot 
be attributed satisfactorily to a disruptive effect of habeas review. Many 
petitions are dismissed summarily, few require evidentiary hearings, and 
even fewer result in reversal of state decisions.202 A relatively small state 
effort is required to respond to federal court orders.203 This minimal 
effort is justified by the constitutional safeguards afforded, and habeas 
procedure is acknowledged as a catalyst in promoting closer and more 
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accurate state determination of constitutional claims.204 Finally, the 
tensions attributed to habeas procedure actually may reflect a more 
fundamental disagreement between states and the federal courts. The 
Supreme Court decisions of the 1960’s, especially those with sweeping 
effect such as Mapp v. Ohio205 206 and Miranda v. Arizona™ have been 
received with hostility and resentment by many state and local officials. 
S. 567 gives vent to this resentment in the bill’s broad attack on habeas 
-corpus, the means through which much of the substantive law is applied 
to the states.207 However, disagreement with the substantive law does 
not mean that there should be a change in habeas. If there is a disagree
ment with the Court’s interpretation of the Constitution in particular 
areas, opposition to such interpretation should not come through block
ing federal court adjudications leading to those interpretations, but 
through changing the substantive law itself.

204 Letter from Judge Bruce R. Thompson to Senator Sam Ervin, Chairman, Sub
comm. on Constitutional Rights, Sep. 27, 1972.

205 367 U.S. 643 (1961).
206 384 U.S. 436 (1966).
207 Accordingly, the reliability of the factfinding test is designed specifically to ex

clude particular Supreme Court decisions from habeas corpus. See Kleindienst Letter, 
supra note 6, in 119 Cong. Rec. S1310 (daily ed. Jan. 26, 1973); notes 48-54 supra and ac
companying text.

208 See ABA Project on Minimum Standards for Criminal Justice, Standards Re
lating to Post-Conviction Remedies (Approved Draft 1968). See generally Doub, supra 
note 195; Friendly, supra note 15; Mayers, Federal Review of State Convictions: The 
Need for Procedural Reappraisal, 34 Geo. Wash. L. Rev. 615 (1965); Note, supra note 
184.

Some changes in present law are needed. The provisions of S. 567 
which would require full utilization of state remedies are good sugges
tions. But proponents of S. 567 overlook the possibility of improving 
existing law and would simply eliminate most habeas relief and the 
accompanying constitutional safeguards. The workload of the courts 
due to habeas is not so heavy as is popularly imagined, and the load 
which exists does not reflect any defect in habeas procedure. The re
habilitation problem has been linked only theoretically to habeas, and 
tensions are not primarily attributable to habeas procedure but rather 
to changes in substantive law. Consequently, the problems enunciated 
do not justify the radical revision proposed by S. 567.

Reappraisal of Present Procedure

The shortcomings of S. 567 and its failure to address the real prob
lem areas of habeas suggest that before reform is undertaken, present 
procedures should be reexamined carefully. Although proposals for 
procedural reform have been many and varied,208 the controversy en
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gendered by the state of habeas today is marked by a propensity to 
attack the present statute rather than to implement sound reforms which 
previously have been proposed.209 The possibilities for procedural re
form in state and federal courts under existing statutes should be ex
plored briefly.

209 Developments in the Lave, supra note 27, at 1042. See also Pollak, supra note 1; 
note 208 supra.

210 See note 202 supra and accompanying text.
211 See Meador, supra note 185, at 289-93; Note, State Criminal Procedure and Federal 

Habeas Corpus, 80 Harv. L. Rev. 422 (1966).
212 See Meador, supra note 185, at 289-93. The Townsend and Fay standards incor

porated into present section 2254 may well be an asset rather than a liability because of 
the guidance they provide a state judge in developing an adequate record. See id. at 293— 
96; 28 U.S.C. § 2254(d)-(e) (1970).

213 Hopkins, supra note 45, at 671.
214 See Mayers, supra note 208, at 629.
215 The present statute requires that an applicant allege particular facts concerning 

his commitment or detention as well as the name of the person who has custody over 
him and the authority for custody if the petitioner knows it. 28 U.S.C. § 2242 (1970). 
An application merely stating conclusions of law will not avoid summary dismissal. See 
Lee v. Wilson, 363 F.2d 824 (9th Cir.), cert, denied, 385 U.S. 995 (1966); Martinez v. 
United States, 344 F.2d 325 (10th Cir. 1965).

Factual pleading requirements apparently are predicated on the belief that they re
duce the number of frivolous claims. But the inability of petitioners to comprehend the 
ramifications of strict pleading requirements vitiates the purpose of the rule. Liberal 

Although state court systems have proved capable of adjudicating 
criminal matters with little need for federal habeas review,210 occasional 
constitutional infirmities arise which merit evidentiary hearings. The 
continued need for these hearings indicates an inadequacy in state 
procedure. The most effective means to overcome this inadequacy is 
to develop comprehensive records at trial which would facilitate later 
federal habeas review.211 State courts can maximize the finality of their 
convictions by fully disclosing on the record, either deliberate bypass, 
or full and fair opportunity to litigate any alleged constitutional viola
tion.212 Attention to the record is also important when states consider 
petitions for post-conviction relief. A brief statement of the grounds 
relied on by the prisoner and the reasons for denial will facilitate later 
disposition of the claims by other courts.213

The federal courts have yet to develop procedures fully adequate for 
habeas review although simple remedies are available. For example, 
uniformity in pleading and filing at the district court level would en
hance the quality of review while alleviating undue burden. Standard 
forms, already used by many courts, would increase the value of plead
ings,214 although many problems at the pleading stage are caused by 
the factual pleading requirements of the present law.215
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In those cases where evidentiary hearings are necessary, federal dis
trict courts could employ the state courts as factfinders on remand 
without jeopardizing a state prisoner’s right to a federal forum.216 Al
ternatively, persons other than district judges could be enlisted to 
review petitions and preside over hearings.217

pleadings, analogous to those available under the Federal Rules of Civil Procedure, would 
be more consistent with habeas reform, although assistance of counsel would probably 
be required. See Developments in the Law, supra note 27, at 1173-79.

216 See Hopkins, supra note 45, at 672. The use of state courts as habeas factfinders 
would both reduce the burden of hearings and ease the tension between state and fed
eral systems. Id. While ultimate responsibility for determining federal claims rests with 
federal courts, federal jurisdiction would not be imperiled by discretionary referral to 
state courts for factfinding under federal supervision. Id. However, remission to state 
courts for factual hearings was implicitly disapproved in Townsend v. Sain. See 372 
U.S. 293, 313 (1963). Nevertheless, recent federal decisions have embraced this pro
cedure. See, e.g., Needel v. Scafati, 412 F.2d 761 (1st Cir.), cert, denied, 396 U.S. 861 
(1969) (additional evidence on waiver of right to speedy trial); Frankum v. Swenson, 
288 F. Supp. 100 (W.D. Mo. 1968) (further hearing on voluntariness of guilty plea); 
Tyler v. Croom, 264 F. Supp. 415 (E.D.N.C. 1967) (further consideration of ineffective 
assistance of counsel claim).

217 See Note, supra note 184. The Federal Magistrates Act would be an appropriate 
vehicle for granting magistrates the power to entertain habeas petitions where district 
judges are overburdened. Id. at 1157. Exercise of federal judicial power by someone 
other than a judge is analogized to the use of referees in bankruptcy proceedings and 
rests on the same constitutional basis. See id. at 1159-60.

218 28 U.S.C. § 2253 (1970).
219See S. 567, 93d Cong., 1st Sess. § 2 (1973) (to be codified at 28 U.S.C. § 2253). 

This proposed amendment to the present statute was apparently inspired by Judge 
Friendly who believes that placing authority to issue certificates of probable cause in 
circuit panels would reduce the burden of considering essentially hopeless cases. See 
Friendly, supra note 15, at 144 nn.9, 10. Presently, when a district court issues a certifi
cate, the circuit court must hear the appeal even if it believes the certificate was im- 
providently granted. See Garrison v. Patterson, 391 U.S. 464, 465-67 (1968) (per curiam); 
Nowakowski v. Marroney, 386 U.S. 542, 543 (1967) (per curiam).

The system for appellate review of habeas cases presently employed 
by the federal courts also merits attention. Under present law, appeal 
from a final order in a habeas proceeding may not be taken to the court 
of appeals unless the judge or Justice who rendered the order, or a 
circuit judge or Justice, issues a certificate of probable cause.218 Criticism 
of this procedure has prompted the incorporation of proposed changes 
in the appellate process in S. 567. The proposed bill provides that a 
certificate of probable cause can be issued only by the court of appeals 
rather than by a single judge at the district or appellate level.219 This 
essentially procedural mechanism, unlike other provisions in the bill 
that endanger substantive habeas rights, is advantageous in permitting 
circuit courts to save time without jeopardizing the rights of the peti
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tioner.220 The affirmance rate, while very high at the appellate level in 
all habeas cases, is even higher when the certificate is issued by a dis
trict judge rather than a circuit panel.221 Circuit court screening of cer
tificates of probable cause ensures appellate review for truly meritorious 
claims and imperils no state petitioner’s rights since prisoners already 
have been afforded comprehensive review of claims both in the state 
court and at the federal district court level.222

220 See Friendly, supra note 15, at 144 n.9; Kleindienst Letter, supra note 6, in 119 
Cong. Rec. S1310 (daily ed. Jan. 26, 1973).

221 Kleindienst Letter, supra note 6, in 119 Cong. Rec. S1310 (daily ed. Jan. 26, 1973).
222 See Friendly, supra note 15, at 144 n.9.
223 See, e.g., United States v. Wade, 389 U.S. 218 (1967) (right to counsel at lineup); 

Miranda v. Arizona, 384 U.S. 436 (1966) (right to counsel for custodial interrogation); 
Douglas v. California, 372 U.S. 353 (1963) (right to counsel on first appeal); Gideon 
v. Wainwright, 372 U.S. 335 (1963) (right to counsel at trial).

224 Cf. Johnson v. Avery, 393 U.S. 483, 488 (1969). The whole question of appointed 
counsel in habeas and other civil proceedings is fraught with constitutional overtones. 
The equal protection clause of the fourteenth amendment has initiated a trend toward 
equalizing the treatment of rich and poor before the courts that encompasses both 
criminal and civil proceedings. See Lee v. Habib, 424 F.2d 891, 898-902 (D.C. Cir. 1970). 
Use of equal protection principles in habeas proceedings is complicated by the fact that 
although habeas is technically a civil proceeding, the liberty of the prisoner, a traditional 
concern of criminal proceedings, is also at stake. Accordingly, the prisoner’s plight on 
collateral attack has been analogized to the criminal appellant’s need of legal assistance. 
See Developments in the Law, supra note 27, at 1203. Habeas proceedings, because they 
present an opportunity to raise issues that could not have been raised previously in a 
federal forum where guilt or innocence is not relevant, assume the same importance for 
a prisoner as would a first appeal. Id.

Emphasis on the civil nature of habeas proceedings has led courts to deny a right to 
counsel on sixth amendment grounds. See United States ex rel. Marshall v. Wilkins, 338 
F.2d 404 (2d Cir. 1964). Yet the civil-criminal distinction may be inappropriate. See 
People v. Shipman, 62 Cal. 2d 226, 397 P.2d 993, 42 Cal. Rptr. 1 (1965) (en banc); 
Barber v. Gladden, 210 Ore. 46, 298 P.2d 986 (1956); Miller, The Right to Counsel in 
Collateral Proceedings—Habeas Corpus, 15 How. L.J. 200, 203-14 (1969). As long as the 
civil-criminal distinction remains, the emerging doctrine of equal protection for civil 
litigants could be applied to habeas proceedings. In forma pauperis statutes, now 
broadly interpreted, indicate the trend toward this type of affirmative action. Lee v. 
Habib, supra at 900-01; see 28 U.S.C. § 1915 (1970). See also ABA Project on Minimum 
Standards for Criminal Justice, Standards Relating to Providing Defense Services 
§ 4.2 & Commentary (Approved Draft 1968).

The federal system also has failed to give due regard to the role of 
counsel in habeas proceedings. Although the right to appointed counsel 
extends to indigents at various points in the criminal process,223 the 
Supreme Court has not recognized a right to counsel for indigent habeas 
petitioners.224 Nevertheless, the assistance of counsel would improve 
habeas proceedings since counsel could gather facts and interview wit
nesses, develop legal issues, analyze the record, and present the case 
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more persuasively than an indigent petitioner who is often poorly edu
cated and illiterate.225

225 See Developments in the Law, supra note 27, at 1197-98.
226 For example, claims based on newly discovered evidence, perjured testimony, or 

retroactively applied new rulings of law could not have been raised at trial.
227 See United States ex rel. Marshall v. Wilkins, 338 F.2d 404 (2d Cir. 1964).
228 See Developments in the Law, supra note 27, at 1198, 1204. The indigent petitioner 

is hardly in a position to assess the constitutionality of prior proceedings or to ensure 
the adequacy of the habeas proceeding itself.

229 See ABA Project, supra note 208, Commentary at 66.
230 See Developments in the Law, supra note 27, at 1179-88.
231 See id. at 1199. Assistance of counsel would make it possible for a more meaning

ful form of res judicata to attach to habeas proceedings than presently prevails. Cf. 28 
U.S.C. § 2244 (1970).

The presence of counsel at trial does not justify a failure to appoint 
counsel in habeas proceedings; claims may arise on collateral attack 
which could not have been raised at trial.226 In addition, the adequacy 
of counsel at trial may itself be at issue.227 Even where questions which 
were determined previously are concerned, counsel can enhance the 
forum’s ability to focus on the constitutionality of prior proceedings.228 
Routine appointment of counsel at the outset of habeas proceedings is 
likely to reduce the burden of petitions on the district courts. Pleadings 
and motions of counsel are generally clearer than those filed by prison
ers.229 Discovery devices and pretrial conferences utilizing counsel can 
reduce the burden of or even eliminate the need for evidentiary hear
ings.230 Assistance of counsel also would make possible the raising of 
all claims in one action and would enable courts to dispose summarily of 
subsequent, repetitious petitions.231

Conclusion

The sweeping reform of federal habeas corpus for state prisoners em
bodied in S. 567 is ill-advised at the present time. The problems of 
habeas—relitigation of claims, undermining of rehabilitative efforts, and 
federal-state tensions—all have been overstated. At the same time, the 
possible constitutional obstacles to wholesale habeas reform have been 
underestimated. The decline in the number of habeas petitions over the 
past two years diminishes the urgency of calls for immediate reform and, 
coupled with the important policy functions to be served by preserva
tion of the scope of the present statute, suggests that a more cautious 
approach toward habeas reform is warranted. The present statute, 
supplemented by administrative improvements, still remains the best 
mechanism for providing state prisoners a federal forum to review con
stitutionally defective state processes.



PYRAMID SCHEMES: DARE TO BE 
REGULATED

As pyramid sales schemes have grown enormously in size and number 
during the past 10 years, the structure of these schemes and the practices 
of their promoters have come under increased scrutiny. Concern, mani
fested at both the state and federal levels, has deepened as thousands of 
people continue to invest millions of dollars in such enterprises. The 
states have attempted to combat pyramid schemes with antipyramid 
scheme and consumer protection legislation. At the federal level, both 
the FTC and the SEC have acted to protect the consuming and investing 
public. These uncoordinated efforts have resulted in an inconsistent 
approach to this national problem.

Definition of Pyramid Schemes

Pyramid schemes, a relatively new sales concept, bear a striking re
semblance to franchising, a widely utilized marketing technique.1 Pyra
mid schemes began to proliferate in size and number during the late 
sixties,2 3 * * * * the same period the franchising frenzy was sweeping the na
tion.8 Because franchising appeals to individuals with little capital and

1 Franchising, a system of product or service distribution, is basically a licensing ar
rangement whereby the franchisor, as owner of a product, method, or service identi
fiable by a brand name or trademark, distributes the product, method, or service at 
the retail level through franchisees. The franchisees are affiliated dealers who pay an 
initial fee or a percentage of sales income for the right to use the franchisor’s product 
or trademark. The franchisor retains certain controls over how the branded product 
or service may be merchandised. Franchise agreements also generally involve a 
contractual and continuing relationship between the franchisor and the franchisee. 
See Susser v. Carvel Corp., 206 F. Supp. 636, 639-41 (S.D.N.Y. 1962), aff’d, 332 
F.2d 505 (2d Cir. 1964); Senate Select Comm, on Small Business, Report on 
the Impact of Franchising on Small Business, S. Rep. No. 1344, 91st Cong., 2d 
Sess. 6-7 (1970). See also C. Rosenfield, The Law of Franchising §§ 133-36 (1970).

2 Sales plans with the same characteristics as pyramid schemes have existed for years. 
See, e.g., New v. Tribond Sales Corp., 19 F.2d 671 (D.C. Cir. 1927); McNamara v. 
Gargett, 68 Mich. 454, 36 N.W. 218 (1888); Twentieth Century Co. v. Quilling, 130 
Wis. 318, 110 N.W. 174 (1907). However, large nationwide corporations utilizing 
pyramid schemes began to develop only recently. The story of the rise to prominence 
of Glenn Turner, well known pyramid scheme mogul, is also the story of the rapid 
growth of pyramid schemes. See Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 
216, 252-56, 293 A.2d 682, 701-03 (Super. Ct. 1972).

3 See H. Kursh, The Franchise Boom (1968). Annual sales from franchising for
1969-70 totalled an estimated $90 billion, with 1,000 franchisors and 600,000 franchisees
operating nationwide as business units. Senate Report on Franchising, supra note
1, at 1. See also Zeidman, The Growth and Importance of Franchising—Its Impact on
Small Business, 12 Antitrust Bull. 1191 (1967).

[ 1257 ]
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little or no business experience,4 not only have legitimate franchises 
grown but corporations which resemble franchises have been able to 
capitalize on franchising’s popularity. Pyramid schemes, though they 
operate very differently from the ordinary franchise, are among this 
latter group.

4 See Susser v. Carvel Corp., 206 F. Supp. 636, 640 (S.D.N.Y. 1962); Senate Report 
on Franchising, supra note 1, at 5-6. See also Handler, Statement Before the Small 
Business Administration, 11 Antitrust Bull. 417, 419-20 (1966).

5 See People ex rel. Kelley v. Koscot Interplanetary, Inc., 37 Mich. App. 447, 452-54, 
195 N.W.2d 43, 45-46 (Ct. App. 1972); FTC Complaint at 3-6, Holiday Magic, Inc., 
No. 8834 (F.T.C., filed Jan. 18, 1971). See also Securities Exchange Act Release No. 9387, 
at 1-2 (Nov. 30, 1971) (reproduced in 36 Fed. Reg. 23,289 (1971)).

6 At the lowest level, for a fee ranging from $10 to $300, the participant is supplied
with a small inventory of the company’s product and is authorized to make retail 
sales to the public. See State ex rel. Turner v. Koscot Interplanetary, Inc., — Iowa 
---- , —, 191 N.W.2d 624, 627 (1971); Koscot Interplanetary, Inc. v. King, 452 S.W.2d 
531, 532 (Tex. Civ. App. 1970). For a larger fee, but at a 50 to 55 percent discount, 
the participant receives a larger inventory which he sells at the retail level to the 
public and at the wholesale level to the retailers he supervises. He may also receive 
commissions or bonuses when he sells retail or wholesale rights. See State ex rel. 
Turner v. Koscot Interplanetary, Inc.,---- Iowa —, —, 191 N.W.2d 624, 627-28
(1971); Koscot Interplanetary, Inc. v. King, 452 S.W.2d 531, 534-35 (Tex. Civ. App.
1970); Thaxton v. Commonwealth, 211 Va. 38, 41-42, 175 S.E.2d 264, 267 (1970). See 
also Brief for FTC at 3-5, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 24, 
1972). For an even larger fee the participant receives supervisory responsibilities over 
lower-level participants, more diverse recruiting bonuses, and a more substantial whole
sale inventory at a greater discount. See People ex rel. Kelley v. Koscot Interplanetary, 
Inc., 37 Mich. App. 447, 453-54, 195 N.W.2d 43, 46-47 (Ct. App. 1972); Brief for FTC, 
supra at 4-5. At the highest level of distribution, for a fee as high as $5000, an individual 
may join the plan as a link between the parent company and the lower levels of the 
distribution chain. He may purchase the product at an even greater discount and 
receive commissions and bonuses for both his own recruiting efforts as well as the 
efforts of those previously recruited. See Koscot Interplanetary, Inc. v. King, 452 
S.W.2d 531, 533-35 (Tex. Civ. App. 1970). See also FTC Complaint at 3-4, Bestline 
Prods. Corp., No. C-1968 (F.T.C., July 22, 1971). The recent trend has been toward 
a maximum of three levels in the distribution chain. See Kugler v. Koscot Interplanetary, 
Inc., 120 N.J. Super. 216, 223-24, 293 A.2d 682, 686 (Super. Ct. 1972).

7 See People ex rel. Kelley v. Koscot Interplanetary, Inc., 37 Mich. App. 447, 452-54, 
195 N.W.2d 43, 45-46 (Ct. App. 1972). See also SEC Release, supra note 5, at 1.

Two of the most prominent and successful pyramid sales schemes 
are the multilevel distributorship and the founder-membership plans. 
The typical multilevel distributorship plan involves the manufacture or 
sale by a company, under its own trade name, of a line of products 
through “franchisees” which appear to be regular franchise distributor
ships.5 These plans may include three to five levels of nonexclusive dis
tributorships, and individuals may become “franchisees” at any level 
by paying the company an initial fee based on the level of entry.6 Once 
a member of the plan, the individual earns commissions by selling the 
company’s products and attracting new members.7 Each distributor 
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Days less for the product than the price he receives from the public and 
/rom those at lower levels in the distribution chain to whom he sells.8 
Since one profits merely by being a link in the product distribution 
chain, the emphasis is on recruiting more investor-distributors rather 
than on retailing products.9 People often are recruited for these multi
level plans at opportunity meetings or parties where high-pressure sales
manship,10 false enthusiasm of shills and organizers,11 and deceptive rep
resentations by promoters12 create the expectation of potential over
whelming financial return for a minimum of time and effort by the 
participant.13

8 The price-discount system of Koscot Interplanetary, Inc., one of the larger multi
level distributorships, is typical of the normal pyramid scheme arrangement. Individual 
A, at the lowest level, purchases products at a 40 percent discount for sale to the public. 
Individual B, at the next level, purchases the company’s products at a 55 percent dis
count for sale to both A and to the public. Individual C, at the highest level, purchases 
at a 65 percent discount for distribution to A and B and the public. See Koscot Inter
planetary, Inc. v. King, 452 S.W.2d 531, 534-36 (Tex. Civ. App. 1970); FTC Com
plaint at 6-7, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 24, 1972).

9 See, e.g., Frye v. Taylor, 263 So. 2d 835, 836 (Fla. Dist. Ct. App. 1972); People 
ex rel. Kelley v. Koscot Interplanetary, Inc., 37 Mich. App. 447, 460-63, 195 N.W.2d 
43, 49-51 (Ct. App. 1972); Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 
227-32, 293 A.2d 682, 688-90 (Super. Ct. 1972). Multilevel plans of this nature often 
allow a distributor to move up the distribution chain by paying a fee to the person 
directly above him and by recruiting another participant to take his place. The result 
is a complex and interrelated system of fees and bonuses with top level participants 
often getting a two percent commission on all sales made by lower-level participants. 
See, e.g., Frye v. Taylor, 263 So. 2d 835, 837 (Fla. Dist. Ct. App. 1972); Kugler v. 
Koscot Interplanetary, Inc., 120 N.J. Super. 216, 223-27, 293 A.2d 682, 686-87 (Super. 
Ct. 1972); Koscot Interplanetary, Inc. v. King, 452 S.W.2d 531, 534-36 (Tex. Civ. App. 
1970); FTC Complaint, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 24, 
1972).

10 See People ex rel. Kelley v. Koscot Interplanetary, Inc., 37 Mich. App. 447, 454-62, 
195 N.W.2d 43, 47-50 (Ct. App. 1972) (describing earning potential and recruiting 
techniques).

11 See SEC v. Glenn W. Turner Enterprises, Inc., 348 F. Supp. 766, 770-71 (D. Ore. 
1972), aff'd, — F.2d — (9th Cir. 1973) (appearance of spontaneity while speaker 
followed script, including cheers and applause); People ex rel. Kelley v. Koscot Inter
planetary, Inc., 37 Mich. App. 447, 454-60, 195 N.W.2d 43, 47-49 (Ct. App. 1972) (dis
tributor training booklet indicated appropriate time for applause).

12 See Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 225-26, 293 A.2d 
682, 687 (Super. Ct. 1972) (false assertions as to past distributors’ earnings). See also 
FTC Complaint at 12-13, Floliday Magic, Inc., No. 8834 (F.T.C., filed Jan. 19, 1971).

13 See SEC v. Glenn W. Turner Enterprises, Inc., 348 F. Supp. 766, 770-71 (D. Ore.
1972), aff'd,----F.2d----- (9th Cir. 1973); People ex rel. Kelley v. Koscot Interplanetary,
Inc., 37 Mich. App. 447, 454-62, 195 NAV.2d 43, 47-51 (Ct. App. 1972). In Frye v. 
Taylor, the court found the Koscot Interplanetary pyramid scheme to be a “lesson 
in psychological motivation and character study . . . .” 263 So. 2d 835, 837 (Fla. Dist. 
Ct. App. 1972). Certain of the larger multilevel organizations even fly hesitant in
vestors to the promoter’s regional or home office for further persuasion. See SEC 
v. Glenn W. Turner Enterprises, Inc., supra at 770-71.
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Another successful type of pyramid sales scheme is the founder-mem
bership plan or customer referral agreement.14 Initially, an investor be
comes a founder-member by buying an item of merchandise at several 
times its retail value.15 The combined investment of the founder-mem
bers provides capital for construction of a local discount store that will 
be owned and operated by the promoters.16 The investor is given the 
opportunity to recruit other founders who similarly join by buying the 
item at inflated prices. Once a member of the plan, the founder dis
tributes 50 to 100 authorized buyer cards to potential customers of the 
store, or supplies the customers’ names to the promoter.17 When enough 
capital has been raised and the store is opened, the founder-member re
ceives a commission on each sale made to a buyer he located.18 Partici
pants are thus lured by the promise of earning immediate profits before 
the store opens by recruiting other founder-members and by the prospect 
of future profits from sales after the store opens.

14 See, e.g., Gallion v. Alabama Mkt. Centers, Inc., 282 Ala. 679, 213 So. 2d 841 
(1968); Florida Discount Centers, Inc. v. Antinori, 226 So. 2d 603 (Fla. Dist. Ct. App.
1969), aff’d, 232 So. 2d 17 (Fla. 1970); State v. Hawaii Mkt. Centers, Inc., 52 Hawaii 
642, 485 P.2d 105 (1971). See also SEC Release, supra note 5.

15 See Florida Discount Centers, Inc. v. Antinori, 226 So. 2d 693, 694 (Fla. Dist. Ct. 
App. 1969), aff’d, 232 So. 2d 17 (Fla. 1970); State v. Hawaii Mkt. Centers, Inc., 52 Hawaii 
642, 643-45, 485 P.2d 105, 107 (1971). See also Note, Franchises and Founders Contracts: 
Securities or Not? 8 Idaho L. Rev. 146, 152-55 (1971).

]CSee Florida Discount Centers, Inc. v. Antinori, 226 So. 2d 693, 694 (Fla. Dist. 
Ct. App. 1969), aff’d, 232 So. 2d 17 (Fla. 1970). A variation of the typical founder
member plan substitutes a consumer’s buyer guide and discounts at stores advertising 
therein for the construction of the promoters’ own discount store. See State ex rel. 
Healy v. Consumer Business Sys., Inc., — Ore.---- , —, 482 P.2d 549, 550-51 (Ct.
App. 1971).

17 See Gallion v. Alabama Mkt. Centers, Inc., 282 Ala. 679, 680-81, 213 So. 2d 841, 
842-43 (1968); Florida Discount Centers, Inc. v. Antinori, 226 So. 2d 693, 694 (Fla. 
Dist. Ct. App. 1969), aff’d, 232 So. 2d 17 (Fla. 1970); Georgia Mkt. Centers, Inc. v. 
Fortson, 225 Ga. 854, 854-56, 171 S.E.2d 620, 621-22 (1969).

18 See 226 So. 2d at 694. See also SEC Release, supra note 5. The founder-member also 
earns fees for recruiting other members. See Gallion v. Alabama Mkt. Centers, Inc., 282 
Ala. 679, 681, 213 So. 2d 841, 843 (1968); Georgia Mkt. Centers, Inc. v. Fortson, 225 
Ga. 854, 855-56, 171 S.E.2d 620, 622 (1968); State v. Hawaii Mkt. Centers, Inc., 52 
Hawaii 642, 643-45, 485 P.2d 105, 107 (1971).

19 See Georgia Mkt. Centers, Inc. v. Fortson, 225 Ga. 854, 854-56, 171 S.E.2d 620, 
621-22 (1969).

Both multilevel distribution plans and founder-membership plans in
volve immediate and often very substantial investments by the partici
pants and quick capitalization and profits for the promoter-organizers.19 
After obtaining large sums of initial investment money, the promoters 
often show little desire to organize or operate an effective product dis
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tribution scheme.20 The plans are aimed at the general public, usually 
those individuals with no business expertise and those most susceptible 
to the lure of a get-rich-quick scheme,21 and use recruiting techniques 
which leave little room for an intelligent or thoughtful business decision 
by the investor.22

20 See Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 230-34, 293 A.2d
687, 690-91 (Super. Ct. 1972); State ex rel. Healy v. Consumer Business Sys., Inc.,----
Ore. —, 482 P.2d 549, 555 n.ll (Ct. App. 1971). See also Note, supra note 15, at 
153-54. In People ex rel. Kelley v. Koscot Interplanetary, Inc., the defendant pyramid 
scheme company was new in the cosmetics field and was responsible for only one 
percent of the cosmetics sales in the state. It would have had to sell a quantity of 
cosmetics in excess of the total estimated market demand for cosmetic goods in the 
entire state to meet the income projections of its promoter. 37 Mich. App. 447, 464-67, 
195 N.W.2d 43, 51-53 (Ct. App. 1972).

21 See SEC v. Glenn W. Turner Enterprises, Inc., 348 F. Supp. 766, 775-76 (D. Ore.
1972), affd, — F.2d---- (9th Cir. 1973); Kugler v. Koscot Interplanetary, Inc., 120
N.J. Super. 216, 230-34, 293 A.2d 682, 690-91 (Super. Ct. 1972).

22 See notes 10-13 supra and accompanying text.
23 Many pyramid schemes have established state quotas limiting the number of 

participants. See, e.g., Gallion v. Alabama Mkt. Centers, Inc., 282 Ala. 679, 680-81, 
213 So. 2d 841, 842-43 (1968) (3000 founders); Florida Discount Centers, Inc. v. 
Antinori, 226 So. 2d 693, 694 (Fla. Dist. Ct. App. 1969), aff’d, 232 So. 2d 17 (Fla.
1970) (3000 founders); Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 
233-35, 293 A.2d 682, 691-92 (Super. Ct. 1972) (maximum of 1011 distributors in New 
Jersey).

24 A high concentration of distributors in a given geographical area prevents the
majority of those distributors from achieving any type of financial success. See SEC v. 
Glenn W. Turner Enterprises, Inc., 348 F. Supp. 766, 771 (D. Ore. 1972), aff’d,----
F.2d — (9th Cir. 1973); People ex rel. Kelley v. Koscot Interplanetary, Inc., 37 Mich. 
App. 447, 464-67, 195 N.W.2d 43, 51-53 (Ct. App. 1972). See also Brief for FTC at 
9-11, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 24, 1972).

25 In Kugler v. Koscot Interplanetary, Inc., the pyramid scheme promoters argued 
that their quota system would avoid the chain letter effect. The court, however, 
found that because there is a strong tendency for distributors to recruit people they 
know or with whom they come in contact, the imposition of quotas might hasten 
the sale of distributorships, especially in a narrow geographical area and magnify 
the usual chain letter effect. 120 N.J. Super. 216, 233-35, 293 A.2d 682, 691-92 (Super. 
Ct. 1972). See also State ex rel. Lefkowitz v. ITM, Inc., 52 Misc. 2d 39, 47-48, 275 
N.Y.S.2d 303, 315 (Sup. Ct. 1966).

26 Koscot Interplanetary, for example, emphasizes commissions and earning poten
tial without discussing the difficulties inherent in a pyramid scheme. See People ex rel. 
Kelley v. Koscot Interplanetary, Inc., 37 Mich. App. 447, 464-67, 195 N.W.2d 43, 
47-51 (Ct. App. 1972). See also Brief for FTC at 9-11, Koscot Interplanetary, Inc., No. 
8888 (F.T.C., filed May 24, 1972).

The policies of certain pyramid scheme companies23 and the inevitable 
saturation of a geographic market24 dictate that only a limited number 
of participants can be recruited for these schemes. Thus, despite the 
attraction of continuous recruiting potential, pyramid schemes have the 
inherent instability of a chain letter,25 a fact rarely disclosed to in
vestors.26 The result is the increasing inability of participants to make 
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sales of additional distributorships and the eventual collapse of the sys
tem.27 Since pyramid sales schemes capitalize on “blinding potential 
prospects to the realities of the scheme,” 28 they present a danger to in
vestors, business competitors, and the general public and therefore re
quire regulation or total prohibition.

21 See SEC v. Glenn W. Turner Enterprises, Inc., 348 F. Supp. 766, 771 (D. Ore. 
1972), aff’d, — F.2d — (9th Cir. 1973); FTC Complaint at 3, Devour Chem. Co., 
Inc., No. C-2294 (F.T.C., Oct. 2, 1972); FTC Complaint at 10-11, Holiday Magic, Inc., 
No. 8834 (F.T.C., filed Jan. 18, 1971).

28 SEC v. Glenn W. Turner Enterprises, Inc., 348 F. Supp. 766, 770-71 (D. Ore.
1972), — F.2d — (9th Cir. 1973).

29 Twenty-two of 43 state and local consumer offices indicated that complaints 
about franchises and multilevel distributorship plans were among the 10 most frequently 
received complaints in 1970. Office of Consumer Affairs, Exec. Office of the 
President, State Consumer Action Summary 1971, at 11 (1972).

30 See Ariz. Rev. Stat. Ann. § 44-5001 (Supp. 1971); Ark. Stat. Ann. § 70-905
(Supp. 1971); Cal. Penal Code § 327 (West 1970); Fla. Stat. Ann. § 849.091 (Supp.
1972); Iowa Code § 713.24(2) (b) (Supp. 1972); Kan. Stat. Ann. § 50-603 (Cum.
Supp. 1972); ch. 23, [1972] Ky. Acts 102; Me. Rev. Stat. Ann. tit. 17, § 2305 (Supp.
1971) ; Md. Ann. Code art. 83, § 166 (Cum. Supp. 1972); Mass. Ann. Laws ch. 93,
§ 69 (Cum. Supp. 1972); Minn. Stat. Ann. § 325.79(2) (Supp. 1972); Neb. Rev. Stat. 
§§ 69-1401 to -1402 (Supp. 1971); Nev. Rev. Stat. §§ 598.1OO-.13O (Supp. 1971); N.C. 
Gen. Stat. § 14-291.2 (Supp. 1971); Ohio Rev. Code Ann. § 1345.02(c) (Supp. 1972); 
Okla. Stat. tit. 21, § 1066 (1961); Pa. Stat. tit. 73, §§ 201-1 to -4 (Supp. 1971); S.C. 
Code Ann. § 66-71.2 (Cum. Supp. 1971); S.D. Code §§ 37-25-1 to 37-25-28 (Supp. 1971); 
Tenn. Code Ann. § 39-2017 (Supp. 1972); Va. Code Ann. §§ 59.1-67.1 to -67.3 (Supp.
1972) ; Wash. Rev. Code § 19.100.180(k) (Supp. 1972); W. Va. Code Ann. §§ 47-15-1 to 
47-15-6 (Supp. 1972). Pursuant to legislative authority Wisconsin has issued a general 
order barring chain distribution schemes. Wisconsin Dep’t of Agriculture General 
Order 122.01-.04 (Apr. 1, 1970); see Wis. Stat. Ann. § 100.20(2) (1970).

31 See Nev. Rev. Stat. § 598.100 (Supp. 1971). Several state antipyramid scheme
laws have been challenged as either unconstitutionally vague and overbroad or as an 
unconstitutional invasion of the promoter’s right to solicit business investments. Neither 
challenge has been successful. See State v. Netto,----Tenn.------,---- , 486 S.W.2d
725, 728 (1972) (upholding antipyramid scheme law which defines scheme as lottery); 
HM Distributors of Milwaukee, Inc. v. Department of Agriculture, 55 Wise. 2d 261, 
198 N.W.2d 598 (1972) (upholding validity of order prohibiting the promotion or 
selling of chain distribution schemes). The Wisconsin court rejected the argument 

Direct Legislative Approach to Pyramid Schemes

Pyramid schemes have come under increasing scrutiny by the states.29 
At least 23 states now have legislation dealing with pyramid sales, end
less chain sales, and referral or multilevel sales plans.30 Typically these 
statutes define a pyramid scheme as a plan or program in which a par
ticipant gives valuable consideration for the chance to receive compen
sation or something of value by procuring new participants for the 
program.31 State laws take two approaches to pyramid schemes, regu
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latory and prohibitory.32 Regulatory statutes attempt to prohibit false 
or misleading representations by promoters33 by requiring the filing of 
annual reports34 or a registration statement prior to offering a multilevel 
plan in the state.35 There are also provisions requiring the company to 
repurchase from investors all products in a resalable condition,36 allow
ing recovery of treble damages by a defrauded investor,37 and authorizing 
injunctive relief and fines.38 The brief experience of states taking the 
regulatory approach indicates that pyramid scheme promoters can and 
will circumvent such restrictions.39 As a result, the investing public may 
receive little actual protection from state regulation.

that an investor had a right to engage in such schemes and stated that “ ‘a fool and his 
money are soon parted,’ but we did not suspect that accelerating this parting en
joyed constitutional protection. . . . The right of the sheep to be sheared at a roulette 
wheel or in a chain distributor scheme is not constitutionally beyond the reach of 
legislative action and administrative regulations based thereon.” Id. at 272, 198 N.W.2d 
at 604-05.

32 Maryland, Massachusetts and South Dakota have regulatory laws. See Md. Ann. 
Code art. 83, § 166 (Cum. Supp. 1972); Mass. Ann. Laws ch. 93, § 69 (Supp. 1971); 
S.D. Code 37-25-1 to 37-25-28 (Supp. 1971). The rest of the states have prohibitory 
laws. See note 30 supra.

33 Pyramid scheme promoters are prohibited from representing that participants 
will earn or receive any stated amount, or disclosing the past earnings of participants 
or suggesting that additional distributorships or sales personnel are easy to secure or 
retain or that all or substantially all participants will succeed. See Md. Ann. Code 
art. 83, § 166(b)(3) (Cum. Supp. 1972); Mass. Ann. Laws ch. 93, § 69(e) (Supp. 1971).

34 See Mass. Ann. Laws ch. 93, § 69(f) (Supp. 1971).
35 See S.D. Code §§ 37-25-3, 37-25-4 (Supp. 1971). Pyramid scheme promoters must 

apply for registration at least 60 days prior to any offering. Extensive disclosure require
ments include: a copy of any statement of estimated or projected distributor earnings 
prepared for presentation to prospective distributors; statements of earnings of past 
and present distributors; the number of distributors at each level presently in operation 
and proposed to be sold; and whether distributors at any level receive an exclusive area 
or territory. Id.

36 A multilevel distribution company may be forced to repurchase products in re- 
salable condition at not less than 90 percent of the original net cost. See Md. Ann. 
Code art. 83, § 166(b)(1) (Cum. Supp. 1972); Mass. Ann. Laws ch. 93, § 69(b)&(c) 
(Supp. 1971).

See S.D. Code § 37-25-22 (Supp. 1971).
38See Md. Ann. Code art. 83, § 166(c), (d) (Cum. Supp. 1972); Mass. Ann. Laws 

ch. 93, § 69(g) (Supp. 1971); S.D. Code §§ 37-25-20, 37-25-21 (Supp. 1971).
39 South Dakota Consumer Affairs Commissioner John DeVany noted very poor 

compliance with the new registration law and urged investors to check with the state 
consumer office for verification of a company’s registration and reliability. See State 
Consumer Action Summary 1971, supra note 29, at 84.

40 See notes 30, 32 supra.

The majority of state statutes dealing with pyramid schemes are pro
hibitory in nature.40 Many of these laws classify pyramid schemes as 
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lotteries41 which are forbidden or severely limited by statute in every 
state.42 Though aimed specifically at pyramid schemes, these antilottery 
laws offer no protection to potential investors because there are no pro
visions allowing recovery by defrauded investors and little regulation 
of the pyramid scheme promoters themselves. The remaining prohibi
tory statutes outlaw pyramid schemes either as unfair or deceptive trade 
practices43 or as against public policy and therefore voidable by the 
participant or unenforceable by the promoter.44 These prohibitory 
statutes offer more protection to the general public than the lottery laws 
by empowering the courts to prohibit the initiation or continued opera
tion of any pyramid scheme,45 to appoint a receiver to distribute the 
assets of the scheme or to reimburse participants,46 and to impose mis
demeanor penalties.47 The provisions for restitution and the appoint
ment of a receiver permit the unfortunate investor to obtain a meaning
ful recovery of his initial investment. Consequently, this group of 
statutes represents a better approach to solving the pyramid scheme prob
lem.

41 Fla. Stat. Ann. § 849.091 (Supp. 1972); ch. 23 [1972] Ky. Acts 102; Me. Rev. 
Stat. Ann. tit. 17, § 2305 (Supp. 1971); N.C. Gen. Stat. § 14-291.2 (Supp. 1971); 
Okla. Stat. tit. 21, § 1066 (1961); Tenn. Code Ann. § 39-2017 (Supp. 1971).

42See 2 Ga. L. Rev. 132, 133 n.5 (1967). Statutes prohibiting pyramid schemes as 
lotteries generally impose misdemeanor penalties. See Fla. Stat. Ann. § 849.091 (Supp. 
1972); Tenn. Code Ann. § 39-2017 (Supp. 1971). Maine and North Carolina provide 
misdemeanor penalties and remedies under their unfair trade practices acts. See Me. 
Rev. Stat. Ann. tit. 17, § 2035 (1971); N.C. Gen. Stat. § 14-291.2 (Cum. Supp. 1972). 
Kentucky and Oklahoma provide harsher penalties. See ch. 23, [1972] Ky. Acts 102 
(fine not exceeding $5,000); Okla. Stat. tit. 21, § 1068 (1961) (fines of $1,000-$5,000 
or two years imprisonment, or both).

43 Ark. Stat. Ann. § 70-905 (Supp. 1971); Iowa Code § 713.24(2) (b) (Supp. 1972); 
Minn. Stat. Ann. § 325.79(2) (Supp. 1972); Pa. Stat. tit. 73, § 201-2(4) (xii) (Supp.
1971); S.C. Code Ann. § 66-71.2 (Cum. Supp. 1971); see Wisconsin Dep’t of Agriculture 
General Order 122.01 (Apr. 1, 1970).

44 Nev. Rev. Stat. § 598.120 (Supp. 1971); Va. Code Ann. § 59.1-67.2 (Supp. 1972); 
W. Va. Code Ann. § 47-15-3 (Supp. 1972).

45 The state attorney general must commence the proceedings. See, e.g., Ark. Stat. 
Ann. § 70-908 (Supp. 1971); Iowa Code § 713.24(7) (Supp. 1972); Nev. Rev. Stat. 
§ 598.130(1) (Supp. 1971); N.C. Gen. Stat. § 14-291.2(c) (Supp. 1971); Pa. Stat. tit. 
73, § 201-4 (Supp. 1971); S.C. Code Ann. § 66-71.4 (Cum. Supp. 1972); Va. Code Ann. 
§ 59.1-67.3 (Supp. 1972); W. Va. Code Ann. § 47-15-4 (Supp. 1972).

46See Ark. Stat. Ann. § 70-911 (Supp. 1971); Nev. Rev. Stat. § 598.130(2) (Supp.
1971) ; N.C. Gen. Stat. § 14-291.2 (c) (Supp. 1971); Va. Code Ann. § 59.1-67.3 (Supp.
1972) .

47 See, e.g., Ark. Stat. Ann. § 70-907 (Supp. 1971); Cal. Penal Code § 327 (1970); 
Minn. Stat. Ann. § 325.79(2) (6) (Supp. 1972); Nev. Rev. Stat. § 598.110 (Supp.
1971) ; N.C. Gen. Stat. § 14-290 (Supp. 1971); Va. Code Ann. § 59.1-67.1 (Supp.
1972) ; W. Va. Code Ann. § 47-15-5 (Supp. 1972).
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Recent state court decisions, resulting in temporary and permanent in
junctions against pyramid schemes,48 restitution by the promoters,49 and 
civil penalties,50 indicate an increasingly more effective use by the states 
of their antipyramid scheme and consumer protection legislation.51 The 
existence of jurisdictional problems and the inadequacy of available reme
dies, however, often preclude a totally effective state approach to the 
problem of pyramid schemes. Jurisdictional problems arise because more 
than half of the states do not have legislation regulating the operation 
of pyramid schemes. A pyramid scheme promoter, prohibited from 
operating in one state, simply may increase his activities in a neighboring 
state or attempt to induce residents of the first state to travel to states 
where there is no prohibitory legislation. Even where a scheme has been 
halted once, a promoter may reenter the state with a new corporation 
and force the state into additional litigation.

48 See, e.g., State v. Glenn Turner Enterprises, Inc., Civil No. 47773 (Idaho Dist.
Ct., Mar. 29, 1972); State ex rel. Turner v. Koscot Interplanetary, Inc.,---- Iowa-----,---- ,
191 N.W.2d 624, 629, 632 (1971); People ex rel. Kelley v. Koscot Interplanetary, Inc., 
37 Mich. App. 447, 481, 195 N.W.2d 43, 59-60 (Ct. App. 1972); Kugler v. Koscot 
Interplanetary, Inc., 120 N.J. Super. 216, 254-59, 293 A.2d 682, 705-06 (Super. Ct. 
1972); State ex rel. Lefkowitz v. ITM, Inc., 52 Misc. 2d 39, 275 N.Y.S.2d 303 (Sup. 
Ct. 1969); State ex rel. Morgan v. Dare To Be Great, Inc.,----N.C. —, —, 189
S.E.2d 802, 803-04 (Ct. App. 1972).

49 See Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 259, 293 A.2d 682, 706 
(Super. Ct. 1972). The Attorney General of Washington has reported that a recent 
action against a pyramid franchise, Dare To Be Great, resulted in the return of 
$323,765 to investors. State Consumer Action Summary 1971, supra note 29, at 87.

50 See Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 251-59, 293 A.2d 
682, 700-05 (Super. Ct. 1972).

51 States have initiated actions against pyramid scheme promoters for violation of
state laws regulating franchises, for violation of state consumer laws, for the use of 
fraud and misrepresentation, and for operating proprietary schools without the proper 
state license, registration or certificate. See, e.g., Murphy v. Dare To Be Great, Inc., Civil 
No. 3826 (D.C. Super. Ct., Sep. 20, 1972); State ex rel. Turner v. Koscot Interplanetary, 
Inc., — Iowa----, 191 N.W.2d 624 (1971); Kugler v. Koscot Interplanetary, Inc., 120,
N.J. Super. 216, 293 A.2d 682 (Super. Ct. 1972); Thaxton v. Commonwealth, 211 Va. 
38, 175 S.E.2d 264 (1970). Class actions have also been filed on behalf of all partici
pants in a particular scheme. See Kennebrew v. Dare To Be Great, Inc., Civil No. 
925 (E.D. Ohio, filed Sep. 5, 1972).

The multiplicity of suits against Koscot Interplanetary, Inc., and Dare To Be Great, 
Inc., subsidiaries of Glenn W. Turner Enterprises, Inc., led the Judicial Panel on 
Multidistrict Litigation to consolidate many of the actions in the United States 
District Court for the Western District of Pennsylvania. See Opinion & Order, Glenn 
W. Turner Enterprises Litigation, No. 109 (J.P.M.L., Jan. 30, 1973). The parties 
have proposed a settlement. See Wall Street Journal, Mar. 26, 1973, at 7, col. 1. 
However, the SEC has challenged this proposed settlement. See Washington Post, 
Apr. 7, 1973, § A, at 4, col. 4.

Federal legislation could cut drastically the opportunities for pyramid 
scheme promotion left available by the many states without antipyramid 
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scheme laws.52 However, federal legislation could cover only those 
schemes involved in interstate or foreign commerce.53 Consequently, a 
combination of federal and state prohibitory and regulatory laws is 
necessary to provide strong protection to the investing public and busi
ness competitors.

52 Federal legislation was proposed in the 92d Congress. See S. 4043, 92d Cong., 
2d Sess. (1972). The bill would have outlawed schemes which offer financial benefit 
not primarily contingent on the volume of goods sold and which are based upon 
the inducement of additional persons to participate in the plan. As proposed, the 
bill provided for a combination of remedies including criminal penalties, private actions 
by individuals for recovery of twice the consideration paid, and injunctive relief. 
Similar legislation is expected to be introduced in the 93d Congress by Senator 
Mondale, the sponsor of S. 4043.

63 See U.S. Const, art. I, § 8. In Champion v. Ames the Supreme Court held that 
the commerce clause permitted Congress to regulate interstate lotteries. 188 U.S. 321 
(1903).

54 Federal Trade Commission Act § 5, 15 U.S.C. § 45 (1970); see FTC v. Sperry & 
Hutchinson Co., 405 U.S. 233, 244 (1972); Pep Boys—Manny, Moe & Jack, Inc. v. 
FTC, 122 F.2d 158, 160-61 (3d Cir. 1941).

55 See Devour Chem. Co., No. C-2294 (F.T.C., Oct. 2, 1972); Koscot Interplanetary, 
Inc., No. 8888 (F.T.C., filed May 24, 1972); Ger-Ro-Mar, Inc., No. 8872 (F.T.C., 
filed Nov. 24, 1971); International Safe-T-Trac, Inc., No. 8823 (F.T.C., Sep. 1, 1971); 
Bestline Prods. Corp., No. C-1986 (F.T.C., July 22, 1971); Holiday Magic, Inc., No. 8834 
(F.T.C., filed Jan. 18, 1971).

™ See Federal Trade Commission Act § 5, 15 U.S.C. § 45(b) (1970).
57See 16 C.F.R. §§ 1.11-.16 (1972). The Commission has utilized these provisions 

to promulgate numerous trade regulation rules. See id. 400-24.
58 See National Petroleum Refiners Ass’n v. FTC, 340 F. Supp. 1343 (D.D.C. 1972), 

appeal docketed, No. 1446, D.C. Cir., Mar. 8, 1972. The district court concluded that 
the Act did not authorize the FTC to promulgate trade regulation rules having the 
effect of substantive law. The court found it significant that for approximately 50 
years since the passage of the Federal Trade Commission Act, the Commission never 
had claimed any substantive, legislative rulemaking authority. Id. at 1347. In addition, 
the court noted that where Congress intended to grant such authority to the FTC, it 
had done so clearly and unequivocally. See id. See also Wool Products Labeling Act, 
15 U.S.C. §§ 68-68j (1970); Textile Fiber Products Identification Act, 15 U.S.C. 70- 

Federal Trade Commission Action

As increasing numbers of pyramid scheme operations are organized 
throughout the country, concern over their regulation or prohibition 
has moved from the state to the federal level. The FTC, charged with 
responsibility for preserving and promoting free and fair competition 
in the market place and protecting the consumer,54 has proceeded against 
pyramid scheme operations.55 The Commission has sought to combat 
the fraudulent practices of pyramid schemes through the adjudicatory 
process56 rather than through rulemaking57 since the force and effect of 
the FTC’s trade regulation rules currently are unsettled.58 The FTC 
has initiated action against pyramid schemes for violations of section five 
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of the Federal Trade Commission Act59 which declares unlawful “unfair 
methods of competition in commerce, and unfair or deceptive acts or 
practices in commerce.” 60

70k (1970); Fair Packaging and Labeling Act, 15 U.S.C. §§ 1451-61 (1970). Finally, 
the court found that the Supreme Court impliedly had rejected the FTC’s claim 
of rulemaking power. 340 F. Supp. at 1350, citing FTC v. Colgate-Palmolive Co., 
380 U.S. 374, 385 (1965); Addison v. Holly Hill Fruit Prods., Inc., 322 U.S. 607, 617-18 
(1944); FTC v. Raladam Co., 283 U.S. 643, 648 (1931). See also Burrus & Teter, Anti
trust: Rulemaking v. Adjudication in the FTC, 54 Geo. L.J. 1106 (1965).

59 15 U.S.C. § 45 (1970); see note 55 supra and accompanying text.
60 15 U.S.C. § 45(a) (1970). The mandate of section five is the broadest of the 

prohibitions contained in federal antitrust and trade regulation laws. In utilizing 
section five against pyramid schemes, the Commission has jurisdiction to combat 
prohibited methods of competition and unfair acts whether the public’s or a particular 
class of competitors’ interests are being injured. The FTC can proscribe unfair com
petitive practices even though such practices do not violate the antitrust laws. Ad
ditionally, the Commission can proscribe practices as unfair or deceptive because of 
their effect on consumers, regardless of their effect on competition. See FTC v. Sperry 
& Hutchinson Co., 405 U.S. 233, 239-44 (1972); S. Rep. No. 1705, 74th Cong., 2d Sess. 
2-3 (1936); H.R. Rep. No. 1613, 75th Cong., 1st Sess. 3 (1937). See also 2 H. Toulman, 
Anti-trust Laws of the United States 43.4 (1949). A proceeding under section 
five only need be in the public interest, such public interest being specific and sub
stantial. See FTC v. Klesner, 280 U.S. 19, 27 (1929); 15 U.S.C. § 45(b) (1970).

61 See, e.g., FTC Complaint at 9, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed 
May 24, 1972); FTC Complaint at 5-6. Bestline Prods. Corp., No. C-1986 (F.T.C., 
July 22, 1971); FTC Complaint at 13, Holiday Magic, Inc., No. 8834 (F.T.C., filed 
Jan. 18, 1971).

62 See, e.g., FTC Complaint at 10-11, Koscot Interplanetary, Inc., No. 8888 (F.T.C., 
filed May 24, 1972); FTC Complaint at 8-9, Ger-Ro-Mar, Inc., No. 8872 (F.T.C., filed 
Nov. 24, 1971); FTC Complaint at 13, Holiday Magic, Inc., No. 8834 (F.T.C., filed 
Jan. 18, 1971).

63 FTC Complaint at 10, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 
24, 1972); FTC Complaint at 8, Ger-Ro-Mar, Inc., No. 8872 (F.T.C., filed Nov. 24, 
1971).

64 FTC Complaint at 12, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 
24, 1972); FTC Complaint at 14, Holiday Magic, Inc., No. 8834 (F.T.C., filed Jan. 18,
1971) .

65 FTC Complaint at 12, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 
24, 1972); FTC Complaint at 9, Ger-Ro-Mar, Inc., No. 8872 (F.T.C., filed Nov. 24, 1971).

66 FTC Complaint at 14, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 24,
1972) .

The FTC has alleged that various pyramid scheme operations violate 
section five by misrepresenting the potential earnings of investors,61 by 
false, misleading and deceptive representations regarding the commercial 
feasibility of the scheme for all participants,62 and by misrepresenting 
the earnings of existing members.63 The Commission also has alleged 
that the schemes fix wholesale and retail prices and bonuses,64 restrict 
sellers and distributors to certain company-approved outlets,65 and refuse 
to refund money to participants who have been induced to invest and 
have failed to recover their investment.66 The FTC has charged that the 
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effect of these unfair practices and acts has been substantial injury to 
the public and to the legitimate competitors of the pyramid schemes.67

67ld.\ FTC Complaint at 9, Bestline Prods. Corp., No. C-1986 (F.T.C., July 22, 1971); 
FTC Complaint at 14-15, Holiday Magic, Inc., No. 8834 (F.T.C., filed Jan. 18, 1971).

68 See FTC Complaint at 7-8, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed 
May 24, 1972).

69 The acts and practices of pyramid scheme promoters can violate section five if 
they have shown the capacity or tendency to deceive; the intent or motive to deceive need 
not be shown. See, e.g., FTC v. Sterling Drug Co., 317 F.2d 669, 674 (2d Cir. 1963); 
Goodman v. FTC, 244 F.2d 584, 603-04 (9th Cir. 1957); Gimble Bros. v. FTC, 
116 F.2d 578, 579 (2d Cir. 1941).

70 See Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 227-28, 293 A.2d 
682, 688 (Super. Ct. 1972).

71 Permissible puffing has been held to include expressions of broad generality, 
terms which are largely a matter of personal opinion, and fanciful sales talk which 
would not be taken seriously. See Bristol-Myers Co. v. FTC, 185 F.2d 58 (4th Cir. 
1950); Carlay Co. v. FTC, 153 F.2d 493 (7th Cir. 1946); Kidder Oil v. FTC, 117 F.2d 
892 (7th Cir. 1941). The courts consistently examine the context in which such 
statements are made and have held them to be misrepresentations when circumstances 
reveal that they were made with an intent to deceive or to effect a sale by affirmative 
representations. See Goodman v. FTC, 244 F.2d 584, 603-04 (9th Cir. 1957); Steelco 
Stainless Steel, Inc. v. FTC, 187 F.2d 693, 697-98 (7th Cir. 1951).

72 See, e.g., FTC Complaint at 9, Koscot Interplanetary, Inc., No. 8888 (F.T.C., 
filed May 24, 1972); FTC Complaint at 5, Bestline Prods. Corp., No. C-1986 (F.T.C., 
July 22, 1972); FTC Complaint at 10-11, Holiday Magic, Inc., No. 8834 (F.T.C., filed 
Jan. 18, 1971). See also Brief for FTC at 12-13, Koscot Interplanetary, Inc., No. 8888 
(F.T.C., filed May 24, 1972); notes 23-25 supra and accompanying text.

73 See, e.g., FTC Complaint at 5, Devour Chem. Co., No. C-2294 (F.T.C., Oct. 2, 
1972); FTC Complaint at 11, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 

While pyramid schemes may rely more on deceptive statements than 
on actual untruths to recruit new participants,68 failure to state material 
facts, overbroad representations, and creation of false impressions may 
constitute violations of section five.69 Some pyramid scheme promoters 
have claimed that their challenged representations were merely exag
geration or permissible puffing rather than misrepresentations of fact.70 
Although a narrow line exists between puffing and misrepresentation, 
the serious tone of the pyramid scheme promoters, their apparent earnest
ness, the obvious effect that their statements are intended to have upon 
the public, and the large amounts of money invested on the basis of such 
statements may place promoters’ statements beyond the limits of per
missible puffing normally allowed by the FTC.71 The FTC has alleged 
that the entire marketing program of pyramid schemes violates section 
five because it contemplates a virtually endless recruiting of participants 
in which later purchasers necessarily must lose their investment as the 
supply of new participants is exhausted.72

The Commission also has alleged that pyramid schemes are lotteries 
and hence an unfair method of competition.73 In FTC v. Keppel &
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Brothers, Inc.™ the Court established that the use of sales methods in
volving an element of chance is an unfair method of competition.74 75 The 
Court found that such practices are “of the sort which the common law 
and criminal statutes have long deemed contrary to public policy,” 76 
and which in addition, might result in loss of trade to competitors who 
refused to adopt similar practices.77

24, 1972); FTC Complaint at 12, Holiday Magic, Inc., No. 8834 (F.T.C., filed Jan. 18, 
1971).

74 291 U.S. 304 (1934).
75 Id. at 308-09, 314.
™ld. at 313. Since Keppel the FTC and the courts have persisted in holding that 

lotteries are against public policy and have rejected efforts to show that the moral 
climate of the community has changed. See Dandy Prods., Inc. v. FTC, 332 F.2d 985, 
986 (7th Cir. 1964), cert, denied, 379 U.S. 961 (1965).

77 291 U.S. at 312-13. Excepting the First Circuit, which has not been called upon 
to decide the issue, every circuit has concluded that selling merchandise by lottery 
constitutes an unfair method of competition. See, e.g., Bear Sales Co. v. FTC, 362 F.2d 
96 (7th Cir.), cert, denied, 385 U.S. 933 (1966); Rosten v. FTC, 263 F.2d 620 (2d Cir. 
1959); Drath v. FTC, 239 F.2d 452 (D.C. Cir. 1956), cert, denied, 353 U.S. 917 (1957); 
Gay Games, Inc. v. FTC, 204 F.2d 197 (10th Cir. 1953); Zitserman v. FTC, 200 F.2d 
518 (8th Cir. 1952); Consolidated Mfg. Co. v. FTC, 199 F.2d 417 (4th Cir. 1952); 
Lichtenstein v. FTC, 194 F.2d 607 (9th Cir.), cert, denied, 344 U.S. 819 (1952); Globe 
Cardboard Novelty Co. v. FTC, 192 F.2d 444 (3d Cir. 1951); Chas. A. Brewer & Sons 
v. FTC, 158 F.2d 74 (6th Cir. 1946); Hill v. FTC, 124 F.2d 104 (5th Cir. 1941).

78 See FCC v. American Broadcasting Co., 347 U.S. 284, 290-91 (1954) (elements 
of lottery are distribution of prizes, chance, and consideration).

79 See People ex rel. Kelly v. Koscot Interplanetary, Inc., 37 Mich. App. 447, 470, 
195 N.W.2d 43, 54 (Ct. App. 1972).

80 ZJ.
81 See id. at 470-78, 195 N.W.2d at 54-58; Brief for FTC at 12-17, Koscot Interplanet

ary, Inc., No. 8888 (F.T.C., filed May 24, 1972).
82 There has been some criticism of the lottery approach to trade regulation. See 

Comment, Trade Regulation: Examination of Games of Chance and Referral Selling 
as Sales Promotional Devices, 17 Kan. L. Rev. 668, 669-74 (1969). See also 1 R. Call- 
mann, The Laws of Unfair Competition Trademarks and Monopolies § 31, at 1056 
(1967).

83 See notes 74-77 supra and accompanying text.

Pyramid schemes possess the three essential elements of a lottery.78 
The substantial sums participants invest in the schemes constitute the 
necessary consideration79 and the receipt by the participants of profits 
resulting from the recruiting of others satisfies the prize element.80 The 
element of chance is present because the financial gain of any participant 
is the result of factors outside his control: the action of prior par
ticipants, the degree of market saturation, and the prospects of an indi
vidual continuing the recruiting chain.81 Although the lottery approach 
is not the most preferred method for attacking the pyramid scheme 
problem,82 lotteries are a recognized violation of section five.83 The fact 
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that pyramid schemes are categorized easily as lotteries indicates that 
the very structure of these marketing programs may be as undesirable 
as some of their promotional practices.

Pyramid scheme operations also have been charged with numerous 
anticompetitive practices including distribution restrictions, price dis
crimination, price fixing, and exclusive dealing.84 The FTC has alleged 
that the pyramid scheme system of graduated prices on its products85 
results in price discriminations prohibited by section 2(a) of the Clayton 
Act.86 As a result of graduated prices, lower level participants in the 
scheme who buy the product at the smallest discount cannot compete 
effectively with higher level participants who obtain substantially larger 
discounts and receive additional bonuses and overrides.87 While price 
discriminations otherwise violative of section 2 (a) are permissible where 
justified by costs or functional discounts,88 there is no evidence that 
either cost justification or functional discount defenses are available in 
the typical pyramid scheme.

84 See Brief for FTC at 25-32, Koscot Interplanetary, Inc., No. 8888 (F.T.C. filed 
May 24, 1972).

85 See note 8 supra and accompanying text.
86 FTC Complaint at 13, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 

24, 1972); FTC Complaint at 16, Holiday Magic, Inc., No. 8834 (F.T.C., filed Jan. 18, 
1971); see Clayton Act § 2(a), 15 U.S.C. § 13(a) (1970). A price discrimination is 
unlawful under section 2(a) when the effect “may be substantially to lessen competition 
or tend to create a monopoly in any line of commerce, or to injure, destroy or prevent 
competition with any person who either grants or knowingly receives the benefit of 
such discrimination, or with customers of either of them.” Id. To bring a price dis
crimination action under section 2(a) the FTC must prove: two or more sales of 
similar commodities by the same seller reasonably close in time, with a different price 
to two or more different purchases, for use, consumption, or resale within the 
United States or its territories. See id.; E. Kintner, A Robinson-Patman Primer 35 
(1970).

87 See Kugler v. Koscot Interplanetary, Inc., 120 NJ. Super. 216, 246-48, 293 A.2d 
682, 699 (Super. Ct. 1972); note 8 supra.

88 See Clayton Act § 2(a), 15 U.S.C. § 13(a) (1970).
89 Sec Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 236-37, 246-48, 293 

A.2d 682, 693, 699 (Super. Ct. 1972); FTC Complaint at 4-5, 12-13, Koscot Interplanetary, 
Inc., No. 8888 (F.T.C., filed May 24, 1972).

90 Brief for FTC at 26, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 24, 

The FTC also has charged that some pyramid scheme operations en
gage in price fixing and exclusive dealing. These schemes, by use of a 
system of fixed discounts, contractually fix the prices required to be 
paid by the participants at each level of the scheme and by the public.89 
The FTC considers such vertical price fixing to be a violation of section 
one of the Sherman Antitrust Act and of section five of the Federal 
Trade Commission Act.90 Pyramid scheme promoters also restrict the 
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flow of goods between participants at different levels.91 Distributors 
often can sell only to participants whom they have recruited, while 
those at the lowest level can obtain merchandise only from a certain 
distributor, regardless of the number of distributors operating in an 
area.92 The result is a restraint on intrabrand competition among the dis
tributors of the pyramid schemes’ merchandise in a given area. The FTC 
views such restrictions as restraints on alienation which were prohibited 
by the Supreme Court in United States v. Arnold Sckrwinn & Co.93 The 
Sclrwinn Court held that a per se unreasonable restraint of trade in viola
tion of the Sherman Antitrust Act results where a manufacturer, after 
parting with risk and title over his product, subjects his distributors to 
territorial restrictions upon resale, to restrictions on the outlets with 
which the distributor may deal, or to restrictions upon retailers to whom 
the goods may be sold.94 95 The FTC has charged at least one pyramid 
scheme with a violation of the Sherman Antitrust Act on the basis of 
Scbwmn^ and at least one state court, utilizing state antitrust laws, 
has found that a pyramid scheme constitutes a per se unlawful restraint 
of trade and commerce.96

1972); see Sherman Antitrust Act § 1, 15 U.S.C. § 1 (1970); Federal Trade Commission 
Act § 5, 15 U.S.C. § 45 (1970); cf. Albrecht v. Herald Co., 390 U.S. 145 (1968).

91 See FTC Complaint at 5-6, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed
May 24, 1972); FTC Complaint at 6-7, Holiday Magic, Inc., No. 8834 (F.T.C., filed
Jan. 18, 1971).

92 See Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 246-48, 293 A.2d 
682, 699 (Super. Ct. 1972).

93 388 U.S. 365 (1967); see note 95 infra and accompanying text.
94 388 U.S. at 378-82.
95 Brief for FTC at 28-31, Koscot Interplanetary, Inc., No. 8888 (F.T.C., filed May 

24, 1972).
96 See Kugler v. Koscot Interplanetary, Inc., 120 N.J. Super. 216, 246-48, 293 A.2d 

682, 699 (Super. Ct. 1972). The pyramid scheme restricted or limited the persons the 
distributors could buy from and sell to, the manner and method in which distribu
tors could sell or advertise, and the right of distributors to cooperate with other 
distributors in a retail sales effort. Id.

97 In 1967 the FTC recognized the potential competitive injury inherent in the opera
tion of pyramid schemes and the probability that such schemes might result in viola
tions of section five of the Federal Trade Commission Act and section 2(a) of the 
Clayton Act. 16 C.F.R. § 15.155(a) (1972); see 15 U.S.C. §§ 13(a), 45 (1970). The FTC 
issued an advisory opinion stating that “the marketing plan is not primarily designed 
as an offer to knowledgeable businessmen competent to weigh and evaluate commercial 
risks. It is designed, rather, to appeal to uninformed members of the general public, 
unaware of and unadvised of the true nature of the risks run—persons with limited 
capital who are led to part with that capital by promises and hopes that are seldom, if 
ever, fulfilled.” 16 C.F.R. § 15.155(d) (1972).

Another advisory opinion concerning franchise sales promotion plans with pyra

The FTC formally has recognized pyramid schemes as a problem
since 1967,97 yet since that time the FTC has brought only six actions 
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to halt their fraudulent practices.98 The question thus arises whether 
the current approach of the FTC has been effective in protecting the 
American public. Because the adjudicatory process of the FTC is often 
time-consuming,99 rulemaking may be the more desirable method of pro
tecting consumers from the dangers of pyramid schemes.

miding franchises and “functional override” commissions was issued in which the 
FTC noted that the plan envisioned “ a continually expanding pyramid of franchises” 
which would “prevent the later franchisees from successfully recruiting still other 
participants.” Id. § 15.404(c). The Commission noted the chain letter effect of the 
schemes and concluded that “the return to any given franchise participant will un
questionably be a great deal less than the theoretically achievable amount.” Id. 
§ 15.404(d). See also id. 15.241.

98 See note 55 supra. There are currently 150 pyramid schemes operating in the 
United States. See Address by SEC Chairman William J. Casey, 55th Annual Con
ference of the North American Securities Administrators, Sep. 1972, surnmarized in 
BNA Antitrust and Trade Reg. No. 580, at A-4 (Sep. 19, 1972).

99 In one pyramid scheme case, the FTC issued its complaint on January 18, 1971, the 
initial hearings were set for March 16, 1971, and they were still continuing as of 
January 5, 1972. See Holiday Magic, Inc., No. 8834 (F.T.C., filed Jan. 18, 1971). 
See also International Safe-T-Trac, Inc., No. 8823 (F.T.C., Sep. 1, 1971) (consent order 
issued 10 months after complaint).

100 FTC Proposed Rule, Disclosure Requirements and Prohibitions Concerning Fran
chising, 36 Fed. Reg. 21,607 (1971).

101 Of course the threshold problem of the FTC’s authority to promulgate substan
tive trade regulation rules still remains. See note 58 supra.

192 See FTC Proposed Rule, supra note 100, § 436.2(a), 36 Fed. Reg. 21,609 (1971). 
Franchising may encompass a variety of business arrangements, including agreements 
designed to provide effective distribution of the franchisor’s manufactured goods; 
image franchising where the franchisor principally is selling a trade name or a standard 
format for doing business; and basic finished product franchising, where the franchise 
provides local assembly of products. Address by Donald Baker, Director of Policy 
Planning, Antitrust Division, to the Briefing Conference on New Developments in 
Advertising and Marketing Law, Feb. 29, 1972, 5 Trade Reg. Rep. 51 50,130 (1972).

103 FTC Proposed Rule, supra note 100, § 436.2(a), 36 Fed. Reg. 21,609 (1971).
104 See notes 9, 20 supra and accompanying text.

The FTC has issued a proposed trade regulation rule100 concerning 
franchising that might provide the means to control pyramid schemes.101 
The proposed rule, which defines franchising broadly,102 emphasizes the 
grant to the franchisee by the franchisor of the right to market the 
franchisor’s products or services under the continuing control of the 
franchisor.103 Pyramid schemes, while stressing the sale of distributor
ships rather than the sale of a product or service,104 are not excluded 
expressly by the proposed rule, and the broad definition of franchise 
might be interpreted as including pyramid schemes.

The objective of the proposed FTC rule is to remedy the fraudulent 
practices of some franchise operators by requiring full disclosure to 
prospective franchisees. The proposed rule requires annual filing at the 
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close of each year.105 Failure to comply with any of the rule’s require
ments or any disclosure which is not in a “clear, permanent and straight
forward form, at a time when the contract is first established” is deemed 
an unfair method of competition in violation of section five of the Fed
eral Trade Commission Act.106

105 FTC Proposed Rule, supra note 100, § 436.1(b), 36 Fed. Reg. 21,608 (1971). The 
rule requires 27 specific categories of disclosure to be included in one statement to be 
provided to each franchisee. Id. § 436.1(a), 36 Fed. Reg. 21,607 (1971). There are 
also provisions for the cancellation of contracts and the refund of money. See id. 
$ 436.1(f), 36 Fed. Reg. 21,609 (1971).

106See id. § 436.1(a), 36 Fed. Reg. 21,607 (1971).
107 See note 105 supra.

See notes 10-13 supra and accompanying text.
ioo FTC Proposed Rule, supra note 100, § 436.1(f), 36 Fed. Reg. 21,609 (1971).
no In past actions against pyramid schemes, the FTC has required only a three day 

period within which participants may cancel their contract and get a refund of their 
money. See Consent Order at 4, Devour Chem. Co., No. C-2294 (F.T.C., Oct. 2, 1972); 
Consent Order at 5, International Safe-T-Trac, Inc., No. 8823 (F.T.C., Sep. 1, 1971).

in See note 58 supra and accompanying text.

Full compliance with the disclosure requirements of the rule will al
leviate some of the deception and misrepresentations that promoters of 
pyramid schemes currently employ. The investing public presumably 
could discover the financial and business history of the company, the 
conditions surrounding the contract with the company, and other facts 
necessary to make an intelligent investment decision. However, the 
length of the required disclosures might discourage prospective investors 
from carefully consulting the disclosure statement.107 In order to avert 
the impact of the proposed rule promoters might increase the most ob
jectionable selling techniques, the hurry-up and high pressure sales 
pitches.108 The rule, while providing for the cancellation of contracts 
and the refund of money,109 provides only a ten day cancellation period, 
which may be too brief to afford adequate relief to a defrauded partici
pant.110 The proposed rule also would do nothing to remedy the chain 
letter effect of the schemes. Thus, although the definition of franchise 
might be expanded to include pyramid schemes, the remedies of the 
proposed rule are inadequate to protect the public because they were 
not specifically designed to cure the pyramid scheme problem.

A better approach would be for the Commission to differentiate be
tween franchises and pyramid schemes and to formulate a separate trade 
regulation rule applicable to pyramid schemes. If the courts eventually 
uphold the FTC’s substantive rulemaking power,111 an FTC trade regu
lation rule, solely applicable to pyramid schemes, would be a valuable 
initiative toward effective federal regulation and a welcome supplement 
to current state action against pyramid schemes.
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Securities Regulation of Pyramid Schemes

Another approach to the regulation of pyramid schemes both on the 
state and federal levels has been the use of securities law. On the federal 
level, the SEC has declared that an interest in a pyramid scheme is a 
security112 and that the entire scheme therefore is subject to the regula
tions and sanctions of federal securities laws.113 The sale of a security 
without prior registration is a criminal offense;114 the use of fraudulent 
practices in the sale of a security is likewise prohibited.115 The validity 
and advisability of this approach will be analyzed through an examina
tion of the prosecutions of pyramid schemes under state and federal se
curities laws.

112 SEC Release, supra note 5.
113 Id.; see Securities Act of 1933, 15 U.S.C. §§ 77a-aa (1970); Securities Exchange 

Act of 1934, 15 U.S.C. §§ 78a-z (1970).
114 Securities Act of 1933, §§ 5(a), (c), 15 U.S.C. §§ 77e(a), (c) (1970). Sale of a 

security without prior registration also gives rise to civil liability. Id. § 12, 15 U.S.C. 
§ 77/ (1970). One who distributes such securities also may be held to be a broker 
under section 3 (a) (4) of the 1934 Act and subject to the registration requirements of 
section 15(a)(1) unless an exemption is available. Securities Exchange Act of 1934, 
§§ 3(a)(4), 15(a)(1), 15 U.S.C. §§ 78c(a)(4), 78o(a)(l) (1970).

115 Securities Act of 1933, § 17(a), 15 U.S.C. § 77q(a) (1970); Securities Exchange
Act of 1934, 10(b), 15(c)(1), 15 U.S.C. §§ 78j(b), 78o(c)('l); SEC Rules 10b-5 &
15cl-2, 17 C.F.R. §§ 240.10b-5, 24O.15cl-2 (1972).

H6 15 U.S.C. §§ 77a-aa (1970).
117 Id. § 2(1), 15 U.S.C. § 77b(l) (1970). The 1934 Act definition of a security is 

similarly worded. See Securities Exchange Act of 1934, § 3(a) (10), 15 U.S.C. § 78c(a) 
(10) (1970). Although the 1933 Act definition is usually the basis for litigation in this 
context, the 1934 Act is considered to be in pari materia with the 1933 Act. Mr. 
Steak, Inc. v. River City Steak, Inc., 324 F. Supp. 640, 647 (D. Colo. 1970), aff’d, 460 
F.2d 666 (10th Cir. 1972); Brown v. Gilligan, Will & Co., 287 F. Supp. 766, 775 (S.D.N.Y. 
1968); United States v. Morgan, 118 F. Supp. 621, 691-92 (S.D.N.Y. 1953). The definition 
contained in the Uniform Securities Act is substantially similar to the one in the 
federal securities acts. See Uniform Securities Act § 401/, reprinted in 1 Blue Sky 
L. Rep. 51 4931 (1958). As of 1965, the Uniform Act had been adopted either sub
stantially or in modified form by 21 states, the District of Columbia, and Puerto Rico. 
See id. 51 4901. Although care should be taken to note differences in the specific wording 
of state and federal statutes, state courts generally have looked to decisions under federal 
law and under the laws of other states in interpreting their own securities statutes. For

DEFINITION OF A SECURITY

The statutory definition of a security limits the scope of the securities 
acts and therefore the jurisdiction of the SEC. The Securities Act of 
193 3116 defines security to include any “certificate of interest or partici
pation in any profit-sharing agreement . . . investment contract ... or, 
in general, any interest or instrument commonly known as a ‘securi
ty.’ ” 117 Since the legislation merely identifies types of securities and
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fails to establish standards for applying the definition, the courts have 
been forced to develop criteria for determining the presence of a se
curity.

The first attempt by the Supreme Court to deal with the statutory 
definition of a security occurred in 1943 in SEC v. C.M. Joiner Leasing 
Corp.118 Rather than announce a comprehensive definition, Justice Jack- 
son confined the Court’s analysis to an examination of the particular 
situation at bar and determined that a sale of a security had taken place 
under the 1933 Act.119 However, he warned that “the reach of the Act 
does not stop with the obvious and commonplace. Novel, uncommon or 
irregular devices, whatever they appear to be, are also reached . . .” if 
their “character in commerce” has been established as investment con
tracts or as interests or instruments generally known as securities.120

purposes of this Note, state statutory definitions of a security will be presumed to 
involve language identical to that of the federal acts, unless otherwise indicated.

118 320 U.S. 344 (1943). Defendants offered for sale assignments of oil leases and 
included in their offer the inducement of a test well which was to be drilled to 
ascertain the oil-producing potential of the leaseholds. Id. at 345-46. The Court found 
that this exploration enterprise was “the thread on which everybody’s beads were 
strung,” and that “trading in these documents had all the evils inherent in the securities 
transactions which it was the aim of the Securities Act to end.” Id. at 348-49.

Id. at 351.
120 Id.
121 328 U.S. 293 (1946).
122 Id. at 294-97.
123 Forty-two of the 51 purchasers, representing 85 percent of the acreage sold, entered 

into contracts with Howey-in-the-Hills to service the plots bought from the Howey 
Company. Id. at 295, 302. Although the lower court had found the contracts to con
stitute separate transactions, the majority found a common enterprise and a single 
transaction. Id. at 300; see SEC v. W.J. Howey Co., 151 F.2d 714, 717 (5th Cir. 1945). 
See also Blackwell v. Bentsen, 203 F.2d 690, 692-93 (5th Cir. 1953), petition -for cert, 
dismissed, 347 U.S. 925 (1954) (single transaction found on facts similar to Howey}. 
In addition to merging separate contracts, the Supreme Court has severed a single con
tract to facilitate the finding of a security. See SEC v. United Benefit Life Ins. Co., 
387 U.S. 202, 207-09 (1967).

124 328 U.S. at 299; see Securities Act of 1933, § 2(1), 15 U.S.C. § 77(b)(1) (1970).

Three years later in SEC v. W.J. Howey Co.,121 the Court went 
beyond the narrow factual determination in Joiner. The Howey Com
pany had sold plots in a citrus grove in Florida to predominantly out- 
of-state investors. Howey-in-the Hills Service, Inc., under the same 
control and management as the Howey Company, offered the investors 
a service contract to cultivate, harvest, and market the crop.122 The 
Court found that the contracts, taken together,123 constituted an invest
ment contract within the meaning of section 2(1) of the 1933 Act.124 
Justice Murphy, writing for the Court, attempted to formulate an all
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encompassing definition of investment contract.125 126 He reasoned that 
Congress, by including the term in the 1933 Act, had adopted the mean
ing stated in State v. Gopher Tire & Rubber Co.,12Q a state case predating 
the Act. In Gopher Tire, the Minnesota Supreme Court defined an in
vestment contract to involve the “placing of capital or laying out of 
money in a way intended to secure income or profit from its employ
ment.” 127 128 In what was apparently an attempted restatement of the 
Gopher Tire definition, Justice Murphy stated that “an investment con
tract for purposes of the Securities Act means a contract, transaction or 
scheme whereby a person invests his money in a common enterprise and 
is led to expect profits solely from the efforts of the promoter or a third 

” 128

125 The opinion implied that the definition phrases “investment contract,” “certificate
of interest or participation in any profit sharing agreement,” and “any interest or 
instrument commonly known as a ‘security,’ ” could be used interchangeably, since they 
all apply to securities of a variable character. 328 U.S. at 297. These terms commonly 
are treated interchangeably, although it has been suggested that they were intended to 
cover different types of financial arrangements. See Long, An Attempt to Return 
“Investment Contracts” to the Mainstream of Securities Regulation, 24 Okla. L. Rev. 
135, 138 (1971). However, there has been some attempt to differentiate the terms in 
their application. See SEC v. Glenn W. Turner Enterprises, Inc., 348 F. Supp. 766, 772-76 
(D. Ore. 1972), aff’d,----F.2d----- (9th Cir. 1973) (multilevel distributorship held a
security within each of the three terms).

126 328 U.S. at 298; see State v. Gopher Tire & Rubber Co., 146 Minn. 52, 177 N.W. 
937 (1920). Gopher Tire was decided under the Minnesota blue sky law security 
definition, which included “investment contract.” See ch. 429, § 3, [1917] Minn. Laws 
635, 637, as amended, ch. 105 § 4, [1919] Minn. Laws 99, 101, as amended, Minn. Stat. 
Ann. § 80.01 (1968).

127 146 Minn, at 56, 177 N.W. at 938. The case involved an early example of a multi
level distributorship. The company issued a certificate for $50 to an investor who 
promised to act as a “booster agent” for the company. The holder of a certificate 
was entitled to a pro rata share of 10 percent of the net sales of one of the company’s 
representatives, to a discount of 10 percent on all goods purchased by the investor from 
the company for personal use, and to an annual bonus out of residual earnings. Id. at 
54, 177 N.W, at 937-38. The court concluded that the purpose of the blue sky statute 
was to end “ ‘get righ quick’ schemes calculated to despoil credulous individuals of their 
savings.” Id. at 55, 177 N.W. at 938. After defining an investment contract, the court 
held that since investors were induced by a promise of a share in profits, and as de
fendants’ purpose appeared to be to obtain capital without issuing stock, a sale of a 
security had taken place. Id. at 56-57, 177 N.W. at 938.

128 328 U.S. at 298-99. Justice Murphy believed that he was reformulating the test 
that had been applied in the Gopher Tire line of state decisions as well as Joiner and 
numerous lower federal court decisions. Id. An analysis of these cases, however, casts 
doubt upon this assumption. See Long, supra note 125, at 146-59. The state cases 
cited supply little support for the overall test, and no support whatsoever for the use 
of the word “solely.” Id. at 158. The federal cases revealed an “inadvertent and un
planned acceptance of the ‘profits through the efforts of others’ test . . .” and similarly 
did not limit the test by using “solely.” Id. Gopher Tire supported the expectation of 
profit element of the Howey test, but ironically would not have met a literal applica-
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The first element of the Howey test, investment of money in a com
mon enterprise, has not been difficult for the courts to apply.129 The 
requirement that the investor be led to expect profits, the second element 
of the test, is consistent with the court’s duty to examine the terms of 
the offer130 and the representations made in determining whether the 
sale of a security has taken place.131 Although some courts have in
terpreted profits to mean only the net profits of the enterprise, which 
would exclude a fixed commission arrangement payable regardless of 
profit,132 the majority defines profits to include any benefit, monetary 
or otherwise, to the investor as a return on his investment.133

tion of the “solely” requirement since a booster agent of the Gopher Tire Company 
had to promise to “assist by word of mouth and in other ways in the sale of tires 
and tubes which defendant will manufacture.” 146 Minn, at 54, 177 N.W. at 937.

120 Although the concept of a common enterprise implies that both the buyer and 
the seller are involved in the operation, which would negate the “solely” requirement, 
the term probably was intended to cover the situation where the undertaking by the 
seller is the “thread on which everybody’s beads are strung.” See SEC v. C.M. Joiner 
Leasing Corp., 320 U.S. 344, 348 (1943). See also Los Angeles Trust Deed & Mortgage 
Exch. v. SEC, 285 F.2d 162, 172 (9th Cir. 1960), cert, denied, 366 U.S. 919 (1961) 
(economic welfare of purchasers “inextricably woven” with the business practices of 
defendants).

130 The Securities Act of 1933 prohibits both the offer and the sale of unregistered 
nonexempt securities. § 5(c), 15 U.S.C. § 77e(c) (1970). An offer includes “every 
attempt or offer to dispose of, or solicitation of an offer to buy, a security or interest 
in a security, for value.” Id. § 2(3), 5 U.S.C. § 77b(3) (1970).

131 SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344, 353 (1943).
132 See Emery v. So-Soft, Inc., 199 N.E.2d 120, 125 (Ohio App. 1964); Commonwealth 

ex rel. Pennsylvania Sec. Comm’n v. Consumers Research Consultants, Inc., 414 Pa. 253, 
256, 199 A.2d 428, 429 (1964).

133See, e.g., Roe v. United States, 287 F.2d 435, 439 (5th Cir.), cert, denied, 368 
U.S. 824 (1961) (increase in value of mineral lease); SEC v. Glenn W. Turner Enter
prises, Inc., 348 F. Supp. 766, 776 (D. Ore. 1972), afi'd, ---- F.2d ---- (9th Cir. 1973)
(profits earned by a single distributor); Silver Hills Country Club v. Sobieski, 55 Cal. 
2d 811, 815-16, 361 P.2d 906, 908-09, 13 Cal. Rptr. 186, 188-89 (1961) (promotional mem
bership in country club); State v. Hawaii Mkt. Center, Inc., 52 Hawaii 642, 651, 485 
P.2d 105, 110 (1971) (valuable benefit test includes fixed fees).

134 See 328 U.S. at 299.
135 Id. at 299-300.
136 See Long, supra note 125, at 145.

The most troublesome element of the Howey test, at least as applied 
to pyramid schemes, is the requirement that profits come solely from the 
efforts of the promoter or a third party.134 The choice of the word 
“solely” probably was prompted by the facts before the Court, where 
profits to the investors depended exclusively on the efforts of Howey- 
in-the-Hills.135 However, as has been observed, the Howey Company 
could have avoided the literal application of the test by requiring the 
investor to pick a single orange personally from one of the trees.136 A 
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number of courts have read solely just this literally,137 although dissatis
faction with this restrictive approach has led to a search for a more 
realistic test.138 Support for a more liberal interpretation of the Homey 
test is present in the opinion itself, where Justice Murphy urged flexibili
ty in dealing with the countless variety of schemes encountered in the 
security context.139

137 Chapman v. Rudd Paint & Varnish Co., 409 F.2d 635, 641 (9th Cir. 1969); 
Gallion v. Alabama Mkt. Centers, Inc., 282 Ala. 679, 683-84, 213 So. 2d 841, 845-46 
(1968); Georgia Mkt. Centers, Inc. v. Fortson, 225 Ga. 854, 859, 171 S.E.2d 620, 624 
(1969); Koscot Interplanetary, Inc. v. King, 452 S.W.2d 531, 539 (Tex. Civ. App. 1970).

138 See notes 140-161 infra and accompanying text.
139 See 328 U.S. at 299. In the final sentence of the opinion he suggested that “[t]he 

statutory policy of affording broad protection to investors is not to be thwarted by un
realistic and irrelevant formulae.” Id. at 301.

14055 Cal. 2d 811, 361 P.2d 906, 13 Cal. Rptr. 186 (1961).
in See Note, Expanding the Definition of “Security”: Silver Hills Country Club v. 

Sobieski, 14 Hastings L.J. 181, 182 (1962). But see Coffee, The Economic Realities of a 
“Security”: Is There a More Meaningful Formula?, 18 Case W. Res. L. Rev. 367, 382-83 
(1967); Long, supra note 125, at 168, 169.

142 55 Cal. 2d at 812-13, 361 P.2d at 906-07, 13 Cal. Rptr. at 186-87.
143 Id. at 815, 361 P.2d at 908, 13 Cal. Rptr. at 188. The case was decided under the 

California Corporate Securities Act definition of a security. See Cal. Corp. Code 
§ 25008 (West 1971).

In determining whether the sale of a security had taken place the 
Homey Court ignored the nature of the investment and examined instead 
the extent of investor participation in the production of profits. If the 
investor participated, a security was not involved. In Silver Hills Coun
try Club v. Sobieski,1^ the California Supreme Court produced the first 
significant departure from Homey and enunciated a new test with a new 
focus.141 The case involved a partially constructed country club whose 
facilities were to be completed with the capital raised through the sale 
of memberships. Membership did not create any right in the income 
or the assets of the club but rather entitled the member to the use of 
club facilities.142

Since no effort was required of an investor-member to procure the 
benefits of club membership, a security might have been found through 
literal application of the Homey test. Judge Traynor, however, speak
ing for the court, took the opportunity to advance a new “risk capital” 
analysis to justify the finding of a security.

Petitioners are soliciting the risk capital with which to develop a 
business for profit. . . . Only because he [the investor] risks his 
capital along with other purchasers can there be any chance that 
the benefits of club membership will materialize.143
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Judge Traynor’s analysis focuses on the advantageous position of the 
promoter who is able to develop a business without money of his own 
and on the vulnerable position of the investor who risks his capital. 
Where the promoter stands to gain through the use of capital advanced 
by an investor who may know little about the venture and who may 
exercise no control over it, the protections of blue sky legislation are 
necessary.144 The primary difficulty with this approach is the lack of 
a precise definition of risk capital. There appear to be three possible 
meanings: start-up or initial capital, risky capital placed in a highly 
questionable venture, or any capital that is risked as an investment.145 
Whichever meaning is deemed proper, risk capital analysis has improved 
the definition of a security by departing from the mechanical approach 
in Howey to a test oriented towards the protection of the investor.

144 See 55 Cal. 2d at 815, 361 P.2d at 908, 13 Cal. Rptr. at 188.
145 There is some support for each of these three meanings in the opinion. See Note, 

Franchise Regulation Under the California Corporate Securities Law, 5 San Diego L. 
Rev. 140, 152-55 (1968). Initial capital is the laying out of capital to promote a new 
undertaking. See id. at 152-53. The court stated that Silver Hills did not involve the 
“sale of a right to use existing facilities;” rather the promoters had solicited risk capital 
“with which to develop a business for profit.” 55 Cal. 2d at 815, 361 P.2d at 908, 13 
Cal. Rptr. at 188; see Sobieski, Securities Regulation in California: Recent Developments, 
11 U.C.L.A.L. Rev. 1, 7 (1964). Concerning the second possible meaning, risky capital, 
the court stressed the risk purchasers were taking prompted by the expectation that 
benefits would materialize. 55 Cal. 2d at 815, 361 P.2d at 908, 13 Cal. Rptr. at 188. Risky 
capital also would include investments in an established but risky business. The third 
possible meaning, risked capital, is “any capital invested with less than a fair chance 
of return.” See Note, supra at 153-54. This would include situations covered by the 
first two meanings as well as somewhat safer investments in established businesses. This 
broader view is supported by the court’s statements that the statutory purpose was 
“to afford those who risk their capital at least a fair chance of realizing their ob
jectives ...” 55 Cal. 2d at 815, 361 P.2d at 908, 13 Cal. Rptr. at 188.

146 The test has been traced to a case predating Silver Hills. See State v. Silverberg, 
166 Ohio St. 101, 139 N.E.2d 342, 344 (1956) (“the principal test is the individual con
trol which the purchaser has over the property or business venture in which he has 
acquired the interest”).

147 See Polikoff v. Levy, 55 Ill. App. 2d 229, 234, 204 N£.2d 807, 809 (Ct. App.),
cert, denied, 382 U.S. 903 (1965) (joint venture).

Implicit in Howey and Silver Hills is an additional test to aid in the 
determination whether the sale of a security has taken place which con
siders the nature and extent of control exercised by the investor over the 
investment.146 The rationale behind this controlling efforts test is that 
an investor who exercises sufficient control over his investment is in a 
position to protect himself, and the protections of securities regulation 
are not as necessary as in cases involving a nonparticipating investor.147 * 
By requiring that profits be derived solely from the efforts of others, the 
Court in Howey implied that to justify the finding of a security, total 
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control must be in the promoters. A more liberal reading of the “solely” 
requirement148 would permit some effort on the part of the investor, 
but would require in turn that criteria be established to determine the 
degree of effort which an investor could perform without removing the 
transaction from the securities field. Controlling efforts analysis was 
implicit in Silver Hills since the inability of an investor to control his 
investment could increase his risk of loss and justify the finding of a 
security under the risk capital approach.149 Both Hoviey and Silver 
Hills, however, involved situations where the investor had no control 
over the venture at all, so that the development of criteria to distinguish 
controlling from noncontrolling investor effort was not required.150

149 Of the three suggested meanings for risk capital, controlling efforts analysis is most 
compatible with the risked capital definition. See note 145 supra. To restrict the risk 
capital test to situations involving only a new venture or one with unusually high risk 
would defeat the rationale behind the test. An investor risks his capital when he ad
vances it to a third party without retaining control over its disposition, and would 
benefit from protection whether the investment is in a new, high-risk venture or a 
more established, less risky undertaking.

*50 The controlling efforts test never has been stated authoritatively and therefore 
has been given mixed treatment. See Long, supra note 125, at 172.

151 The test as applied to the franchise situation would require an examination of 
the extent to which the franchisor dictates operational functions to the franchisee. See 
generally Note, supra note 145, at 157-58. If the franchisee lacks authority to manage 
and control the franchise, he will be unable to protect his investment and controlling 
efforts analysis would compel the finding of a security.

152 409 F.2d 635 (9th Cir. 1969).
153 Id. at 640.
154 Id. at 640-41. The brochure described the distributorship as a “Turn-Key” opera

tion “into which the investor merely steps, whereupon he is immediately involved in 
... a substantial and profitable undertaking with a minimum obligation on his time or 
resources.” Id. at 641. In what can be described only as backward reasoning, the court 
concluded that the brochure was not a prospectus pertaining to a security since it 
contained no financial data on Rudd, but rather was an outline of a distributorship 
program relating to the marketing of a product through a distributor’s personal 
efforts. Id.

The slow development of the controlling efforts test is due in part to 
judicial reluctance to apply it to franchise situations.151 For example, 
Chapman v. Rudd Paint & Varnish Co.™2 involved a typical franchise ar
rangement in which the investor purchased a distributorship for de
fendant’s product.153 The court reasoned that since the brochure which 
had induced the plaintiff to invest emphasized the amount of assistance 
the company was to provide, an effort implicitly was required of the 
distributor as well and therefore the presence of an investment relation
ship was negated.154 The court, while attempting to formulate a con-

148See SEC v. Glenn W. Turner Enterprises, Inc., — F.2d —, — (9th Cir. 1973), 
aff’g 348 F. Supp. 766 (D. Ore. 1972) (a more flexible approach to “solely” is re-
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trol test, was misled by a literal application of the “solely through the 
efforts of others” language in Hovcey.1™

Another federal court in Mr. Steak, Inc. v. River City Steak, Inc.,1™ 
similarly found no security to be involved in the sale of a restaurant 
franchise.155 156 157 The court was troubled by the power of Mr. Steak, the 
franchisor, to select and control the manager of the franchisee,158 and by 
Mr. Steak’s control over the franchisee’s receipts and operations.159 Al
though it accepted the fact that the franchisee exercised no actual con
trol over the daily affairs of the restaurant, the court concluded that 
the franchisee retained power to control the success of the franchise 
and that this power was sufficient to justify a finding that a security 
was not involved.160 The analysis employed by the Mr. Steak court 
appears to be contrary to the Supreme Court’s interpretation of remedial 
legislation such as the securities acts that “form should be disregarded 
for substance and the emphasis should be placed on economic reality.” 161 
The strained application of controlling efforts analysis present in Mr. 
Steak no doubt was reassuring to the pyramid scheme operator who, 
like the franchisor, was eager to avoid securities regulation.

155 See id. at 640-41.
156 324 F. Supp. 640 (D. Colo. 1970), aff’d, 460 F.2d 666 (10th Cir. 1972).
157 id. at 647-48.
159>ld. at 642-43. The franchisor hired the manager, had complete authority to 

direct his activities, and could, in his sole discretion, remove the manager for failure to 
comply with his directives. The court found, however, that the manager’s conduct 
was subject to the approval and to the standards established jointly by the franchisee 
and franchisor. Id.

15» Mr. Steak retained the power to pay salaries and expenses of the franchisee. The 
franchisee was required to supply invoices, deposit slips, register tapes, records of cash 
expenditures, a food inventory, copies of bank statements, and other reports to Mr. 
Steak, who was to provide “professional management services.” The court found that 
while this meant a sacrifice of control over some phases of the financial operation by 
the franchisee, “his business judgment need not be otherwise impaired.” Id. at 643-44. 
The court also determined that the requirements that the franchisee use certain uniforms, 
buy certain products, and advertise in a certain manner were justified as necessary to 
the franchisor’s national image and reputation, and were not intended as tools to cir
cumvent the securities law. ZJ. at 642, 644.

1Q0Id. at 644-45. The court stated that actual control was only a factor to be con
sidered in determining whether the franchise constituted a security. Id. at 644; see 
Continental Marketing Corp. v. SEC, 387 F.2d 466, 470 (10th Cir. 1967).

1^1 Tcherepnin v. Knight, 389 U.S. 332, 336 (1967), citing SEC v. W.J. Howey Co;, 
328 U.S. 293, 298 (1946).

RECENT APPLICATIONS OF “SECURITY” DEFINITIONS TO

PYRAMID SCHEMES

Pyramid schemes were foreign to the passive investor or traditional 
franchise context in which the tests of a security had been developed.
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However, these tests constituted virtually the only tools available to aid 
courts in determining whether an interest in a pyramid scheme was a 
security. Courts, confronted with novel and uncommon schemes, found 
the tests difficult to apply. The Howey test, mechanical and unrealistic, 
still was employed by some courts. The risk capital test gained increas
ing acceptance, but required workable criteria to be of real value; the 
controlling efforts test had not yet developed such criteria. The result 
was an ad hoc application of these tests to pyramid schemes with con
flicting and often contradictory results.

In Emery v. So-Soft, Inc.,1™ plaintiff purchased water-softening 
equipment from defendant So-Soft which, in addition to furnishing and 
installing equipment, promised to pay plaintiff a fee for furnishing the 
names of prospective customers who ultimately made purchases from 
So-Soft.162 163 This referral agreement164 is a simple variation of a pyramid 
scheme, similar to a multilevel distributorship plan. The principal differ
ence is that in So-Soft the purchaser could recoup his investment and 
earn a profit by inducing others to buy the product itself rather than a 
franchise to sell the product. The court found that the transaction did 
not involve a security, but was a unilateral contract to pay plaintiffs for 
the performance of certain acts.165 The court’s rationale was that if the 
purchaser made no referrals he would make no profit, and that since 
effort of the purchaser was required, the transaction did not involve the 
sale of a security.166 This argument is inadequate, however, since plain
tiff received payment not for furnishing referrals, but for furnishing re
ferrals who ultimately purchased the product; therefore effective control 
over the sales and profits remained in the defendant.167 168

162 94 Ohio L. Abs. 357, 199 N.E.2d 120 (Ct. App. 1964). The case was decided under 
an Ohio statute which includes the term “investment contract.” See Ohio Rev. Code 
§ 1707.01(B) (Supp. 1972).

163 94 Ohio L. Abs. at 360-62, 199 N.E.2d at 121-22. Plaintiff was to receive $100 
for each customer referred who bought the water softener. Another section of the 
contract promised plaintiff $300 for a list of 20 qualified prospects. Id. at 361, 199 NJE. 
2d at 122.

nx Id. at 360, 199 N.E.2d at 121.
165 Id. at 367, 199 N.E.2d at 125.
^ld. at 364-67, 199 N.E.2d at 123-25. The court relied on Howey and the control 

test enunciated by the Ohio Supreme Court. See State v. Silverberg, 166 Ohio St. 101, 
139 N.E.2d 342 (1956).

167 If the court, instead of relying on a literal application of Howey, had applied a 
controlling efforts test, it might have concluded that the transaction involved a security. 
See notes 146-150 supra and accompanying text.

168 414 Pa. 253, 199 A.2d 428 (1964).

A similar scheme appeared in Commonwealth ex rei. Pennsylvania 
Securities Commission v. Consumers Research Consultants, Inc.1™ 
where investors who purchased a “Built-In-Vacuum System” for an 
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“unconscionable overcharge” became entitled to a $100 commission for 
every successful lead provided to the seller.169 While commending the 
state’s attempt to restrain the fraudulent activities of the defendant, the 
court found that the investor was promised not a share in the profits 
but a “specific fee, regardless of profits, for his promotional efforts,” 
and therefore held that no investment contract was involved.170 The 
promoter had ultimate control over sales and profits, but the court 
ignored control analysis and based its decision on a narrow interpreta
tion of the word “profits.”

™*Id. at 254, 199 A.2d at 428-29. ’
170Id. at 256, 199 A.2d at 429 (emphasis in original). The court reasoned that although 

there was some authority that an investment contract was involved if the booster agent 
is promised a share in the profits, a fixed fee arrangement did not involve a security 
under the Ho'wey test. Id., citing State v. Bushard, 164 Minn. 455, 205 N.W. 370 (1925) ; 
State v. Gopher Tire & Rubber Co., 146 Minn. 52, 177 N.W. 937 (1920).

171 See Gallion v. Alabama Mkt. Centers, Inc., 282 Ala. 679, 213 So. 2d 841 (1968); 
D.M.C. v. Hays, 3 Blue Sky L. Rep. 51 70,897 (Dist. Ct. Colo. Feb. 26, 1971); Florida 
Discount Centers, Inc. v. Antinori, 226 So. 2d 693 (Fla. Dist. Ct. App. 1969), aff’d, 232 
So. 2d 17 (Fla. 1970); Georgia Mkt. Centers, Inc. v. Fortson, 225 Ga. 854, 171 SJE.2d 
620 (1969); State v. Hawaii Mkt. Centers, Inc., 52 Hawaii 642, 485 P.2d 105 (1971); 
Oklahoma ex rel. Fisher v. World Mkt. Centers, Inc., 3 Blue Sky L. Rep. 51 71,034 
(Dist. Ct. Okla. June 2, 1972). The opinion in Gallion v. Alabama Market Centers, Inc., 
provides a full description of one of the schemes. See 282 Ala. 679, 680-82, 213 So. 2d 
841, 842-44 (1968); notes 172-174 infra and accompanying text.

172 Seventy dollars is the commission for the supervisor, a small amount is for sales 
tax and a sales kit given to the distributor, and the remainder of the $320 is used to 
restock local inventory or allocated as a sales receipt.

173 The commission ranges from 12 to 20 percent. The distributor’s supervisor also 
receives a commission on these sales. The card, proof of authority to purchase, is sub
ject to revocation if, in the opinion of the distributor, insufficient purchases are being 
made. All merchandise must be purchased at a discount store which may not be con
structed until after the distribution system has been established and sufficient capital has 
been raised by the sale of distributorships. One opinion indicated that the store would 
be built only when the maximum of 3000 founders had been recruited, or sooner if the 
company considered it practicable. See Florida Discount Centers, Inc. v. Antinori, 
226 So. 2d 693, 694 (Fla. Dist. Ct. App. 1969), affd, 232 So. 2d 17 (Fla. 1970).

174 See Gallion v. Alabama Mkt. Centers, Inc., 282 Ala. 679, 681, 213 So. 2d 841, 843 
(1968). The distributor receives a $60 commission, but loses the right to certain sales 

A widely copied founder-membership pyramid scheme has been 
prosecuted under securities laws in a number of states.171 Under this 
plan, a small number of supervisors in a given market area are appointed 
to secure distributors, who, for $320, purchase merchandise or the right 
to select merchandise from the company at a later date.172 A distributor 
receives 100 numbered purchase authority cards for distribution to in
dividuals he believes will purchase goods from the company. When a 
distributor’s card is used to make a purchase, he receives a commission.173 
A distributor also may establish his own distributorship system by in
ducing others to join the operation for $320.174
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Those courts which have been confronted with this market center 
scheme have dealt with it in a number of ways. In an Alabama deci
sion,175 176 the court employed a literal interpretation of the Howey test and 
held that the sale of a security had not taken place. The court reasoned 
that since the commissions earned by the distributor depended on his 
own efforts in finding willing customers and in promoting sales, the 
“solely from the efforts of others” requirement of Howey was not 
satisfied.17B However, a Florida court177 refused to apply the Howey 
test to the Florida statutory definition of a security.178 179 Instead the court 
relied upon the call for broad protection and flexibility enunciated in 
the closing lines of Howey119 and found that since the entire scheme was 
directed toward the possibility of gain, the contracts were “interests in 
or under a profit-sharing or participation agreement or scheme.” 180 A 
third court confronted with the same scheme found no security to be 
involved,181 this time under Georgia law.182 While declaring that token 
participation would not avoid the Howey test, the court apparently con
sidered the distribution of membership cards to be more than token 
participation. The court reasoned that since a distributor could profit 
only from purchases by customers to whom he had given cards, profits 

commissions. A distributor may become a supervisor by buying another company 
product for $300, and by paying his original supervisor $1800 as liquidated damages.

175 Gallion v. Alabama Mkt. Centers, Inc., 282 Ala. 679, 213 So. 2d 841 (1968).
ns Id. at 684, 213 So. 2d at 846. The court cited Emery v. So-Soft, Inc. with approval. 

ld.\ see Emery v. So-Soft, Inc., 94 Ohio L. Abs. 357, 199 N.E.2d 120 (Ct. App. 1964); 
notes 162-167 supra and accompanying text.

177 Florida Discount Centers, Inc. v. Antinori, 226 So. 2d 693 (Fla. Dist. Ct. App. 
1969), aff’d, 232 So. 2d 17 (Fla. 1970). The court noted, as the Gallion court had not, 
that the products sold to the investor for $320 had cost the company only $70. Id. at 
694.

n%Id. at 695; see Fla. Stat. § 517.02(1) (1972).
179 See note 139 supra.
iso 226 So. 2d at 695. See also Oklahoma ex rel. Fisher v. World Mkt. Centers, Inc., 

3 Blue Sky L. Rep. 51 71,034 (Dist. Ct. Okla. June 2, 1972). The force of Florida Discount 
is weakened by the fact that there are alternative holdings. The court already had 
found the scheme to be in violation of a Florida statute outlawing chain letters and 
pyramid clubs per se. 226 So. 2d at 695; see Fla. Stat. § 849.09(1) (1972). The court 
relied on a prior Florida case holding a distribution scheme similar to the one at bar 
to constitute a “lottery” under the statute. 226 So. 2d at 694-95; see M. Lippincott 
Mortgage Inv. Co. v. Childress, 204 So. 2d 919 (Fla. Dist. Ct. App. 1967). See generally 
notes 41-42, 73-75 supra and accompanying text.

181 Georgia Mkt. Centers, Inc. v. Fortson, 225 Ga. 854, 171 S£.2d 620 (1969).
182See Ga. Code Ann. § 97-102(i) (1972). The Georgia Securities Act, under which 

the case was decided, included the terms “investment contract” and “certificate of 
interest or participation,” but omitted the language “in any profit-sharing agree
ment” of the federal act. See id. The court used the first two phrases interchangeably. 
225 Ga. at 858, 171 S.E.2d at 623.
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would not come solely from the efforts of others and that therefore no 
security relationship existed.183 184

183 225 Ga. at 858-59, 171 S.E.2d at 623-24.
184 52 Hawaii 642, 485 P.2d 105 (1971).
185 Id. at 647, 485 P.2d at 108-09.
186 Id. at 649, 485 P.2d at 109. This test was originally suggested by Professor 

Coffee. See Coffee, supra note 141, at 377.
187 See notes 168-170 supra and accompanying text.
188 The court looked to the “offeree’s expectations, not the balance sheet of the 

offeror corporation.” 52 Hawaii at 651, 485 P.2d at 110.

In the most recent case dealing with the market center scheme, State 
v. Horwatt Market Centers, Inc.™* the Hawaii Supreme Court rejected 
the Howey test as too mechanical and focused instead on the economic 
realities of the situation.185 The court adopted a modification of the 
risk capital test and held that an investment contract was present where:

(1) An offeree furnishes initial value to an offeror, and
(2) a portion of this initial value is subjected to the risks of the 
enterprise, and
(3) the furnishing of the initial value is induced by the offeror’s 
promises or representations which give rise to a reasonable under
standing that a valuable benefit of some kind, over and above the 
initial value, will accrue to the offeree as a result of the operation 
of the enterprise, and
(4) the offeree does not receive the right to exercise practical and 
actual control over the managerial decisions of the enterprise.186

Applying these tests the first and second elements were satisfied by 
the $320 charge for goods that cost $70, the overcharge constituting 
initial value subject to the risks of the enterprise. The value was initial 
at least in the sense that the capital raised financed construction of the 
discount store where purchases were to be made. The investment was 
subjected to the risks of the enterprise insofar as it was applied to the 
construction and operation of the store. By controlling sales at the 
discount store, the promoters could control the sales commissions earned 
by a distributor. If the store was not operated successfully, the distribu
tors earned no profit. As to the third requirement, the distributor was 
to be paid his sales commission whether the company made a profit or 
not, an arrangement which had compelled the Consumer Research court 
to find no security.187 The Hawaii Market court found, however, that 
the “promise of a valuable return” to the investor is broader than the 
“right to share in profits,” and that since the benefit resulted from the 
operation of the scheme, the third element of the test was satisfied.188 
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Finally, as to the nature of the control exercised by the investor, the 
court found that the investors lacked the kind of managerial control 
which would enable them to protect their initial investment.189 190

189 The court focused on the inability of the members to influence the utilization of 
accumulated capital and decisions concerning the operation of the store. Id. at 652, 
485 P.2d at 111. See also D.M.C. v. Hays, 3 Blue Sky L. Rep. f 70,897 (Dist. Ct. Colo. 
Feb. 26, 1971) (lack of management and control resulted in finding of security); Shaul 
v. Consumer Cos. of America, 3 Blue Sky L. Rep. U 71,022 (C.P. Ohio Mar. 28, 1972) 
(lack of management, control and operation of investment by investor resulted in 
finding of security).

190 See notes 146-150 supra and accompanying text.
191 52 Hawaii at 652, 485 P.2d at 111.
192 See Bruner v. State, 463 S.W.2d 205 (Tex. Crim. App. 1970).
193 See State ex rel. Healy v. Consumer Business Sys., Inc.,----Ore.------, 482 P.2d

549 (Ct. App. 1971).

The Hawaii Supreme Court’s examination of the investor’s ability to 
control his initial investment, implicit in Silver Hills™ represented a 
significant sharpening of the controlling efforts test as applied to pyra
mid schemes. The court avoided the limitations of the Howey test by 
examining the investor’s control over the initial investment rather than 
the effort required of the investor in the production of profit. The dis
tributor in this market center scheme could control his profit to some 
extent by distributing cards to prospects likely to make purchases, which 
would negate the finding of a security under the Howey test. The 
Hawaii Market Center court, however, applied the controlling efforts 
test to the initial investment and found that, since the investor lacked 
control over his investment, the sale of a security had taken place.191 The 
distributor lacked ultimate control over his investment since the pro
moters ran the store, regulated product quality, controlled the number 
of distributors, and dictated the overall operation of the scheme. As 
a result, distributors also ran the risk of loss through promoter mis
management. An investor in this position needs the protection of securi
ties regulation, and the Hawaii court’s approach appears to be an ap
propriate response.

Regulation of pyramid schemes through state security laws has pro
duced diverse results. The confusion is a result of the difficulty the 
courts have had in applying the tests for determining the presence of a 
security in pyramid scheme situations. Use of the Howey test compels 
a finding of no security in pyramid schemes whenever any effort is re
quired of the investor.192 Since most pyramid schemes were new ven
tures, the initial risk capital test seemed appropriate,193 but the parame
ters of the test were unclear and its application required resort to some 
form of the controlling efforts test. Because the controlling efforts test 
never had been stated definitively, confusion resulted as to which efforts 
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were token and which were controlling, and whether control over 
the production of profit or the ability to protect the initial investment 
should be examined. While most courts agree that pyramid schemes in 
practice are detrimental to the public, many are reluctant to employ 
securities regulation as a remedy. Underlying this reluctance is un
doubtedly a fear that a vast number of the more traditional, legitimate 
franchise operations would be drawn into the web of regulation along 
with pyramid schemes. Spurred by the emergence of the well-organized, 
multistate pyramid scheme and patchwork regulation by the states, the 
SEC has attempted to develop a more national approach.

SEC RELEASE

On November 30, 1971, the SEC declared that pyramid schemes 
involve the sale of securities and therefore are subject to federal securi
ties acts.194 After describing applicable sections of the securities acts,195 * 
the release stated that “[t]he common element of the various forms of 
pyramid promotions is a sales pitch which stresses the amount of money 
a participant can make on the recruitment of others to participate in 
the plan.” 19B In the opinion of the Commission, an offer of a security 
is involved in multilevel distributorship schemes197 whenever the fran
chisee is led to expect profits from the distribution programs without 
assuming “sufficient functional responsibilities” normally involved in 
franchising.198 The Commission likewise concluded that the market 
center founder-membership scheme199 involves the sale of a security 
since the efforts required of a founder are not sufficient to negate the 
inference of an investment relationship.200

164 SEC Release, supra note 5.
195 Id. at 1; see notes 113-117 supra and accompanying text. “The Commission be

lieves that the operation of such plans often involves the offering of an ‘investment 
contract’ or a ‘participation in a profit-sharing agreement ....”* SEC Release, supra 
note 5, at 1.

SEC Release, supra note 5, at 1.
197 See notes 5-13 supra and accompanying text.
198 SEC Release, supra note 5, at 2. The release fails to establish guidelines regarding 

the nature of responsibilities which are sufficient to negate a security relationship. The 
Commission, however, does add a caveat: “Where the duties assigned are so narrowly 
circumscribed as to involve little real choice of action or where the duties assigned 
would in any event have little direct effect upon receipt by the participants of the 
benefits promised by the promoters, a security may be found to exist.” Id.

199 See notes 14-18 supra and accompanying text.
200 SEC Release, supra note 5, at 2. “The basic promotional efforts that ‘founders’ 

are required to make in advance of the store’s opening—distribution of cards to prospec
tive customers—even if required to continue after the store’s opening, do not involve 
the kind or degree of participation in the management of an enterprise that might 
negate the inference of an investment relationship.” Id.
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The efforts of others referred to in Howey are limited, therefore, 
to those types of essential managerial efforts but for which the anticipated 
return could not be produced.201 Finally, and perhaps most impor
tantly, the release discussed the Hawaii Market Center case202 and 
adopted its four-point test as “equally applicable under the federal se
curities laws” and “fully consistent with the remedial approach” urged 
by the Supreme Court in the interpretation of those laws.203 The opinion 
of the SEC is a combination of a liberal interpretation of the Howey 
test and the controlling efforts and risk capital tests as interpreted by 
the Hawaii Supreme Court.

201 Id. This appears to be the controlling efforts test applied to the production of 
profits.

202 State v. Hawaii Mkt. Centers, Inc., 52 Hawaii 642, 485 P.2d 105 (1971); see notes 
184-189 supra and accompanying text.

203 SEC Release, supra note 5, at 4, citing Tcherepnin v. Knight, 389 U.S. 322 (1967) 
(Securities Exchange Act of 1934); SEC v. Capital Gains Research Bureau, 375 U.S. 180 
(1963) (Investment Company Act); SEC v. W.J. Howey Co., 328 U.S. 293 (1946) 
(Securities Act of 1933); SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344 (1943) 
(Securities Act of 1933). The release concluded by stating that the use of pyramiding 
itself may be inherently fraudulent given the finite number of prospective participants 
in an area since those investing at later stages have little change of recruiting others. 
Failure to clearly and fully disclose this risk to prospective investors constitutes a 
violation of the antifraud provisions of the securities law. SEC Release, stipra note 5, 
at 4.

204 Dare To Be Great is a multilevel distributorship. See notes 5-13 supra and ac
companying text.

205 Turner’s scheme for the sale of cosmetics, Koscot Interplanetary, Inc., has been 
the subject of substantial litigation which in most cases has resulted in the finding of a 
security. See, e.g., Frye v. Taylor, 263 So. 2d 835 (Fla. Dist. Ct. App. 1972); Fortson v. 
Glenn W. Turner Enterprises, Inc., 3 Blue Sky L. Rep. 51 71,048 (Super. Ct. Ga. Sep. 6, 
1972); Wedren v. Koscot Interplanetary, Inc., 3 Blue Sky L. Rep. 51 71,032 (C.P. Ohio 
Apr. 17, 1972). But see Koscot Interplanetary, Inc. v. King, 452 S.W. 2d 531 (Tex. 
Civ. App. 1970).

206See, e.g., Hurst v. Dare To Be Great, Inc., Civil No. 71-160 (D. Ore. 1972), aff’d, 
— F.2d---- (9th Cir. 1973); Murphy v. Dare To Be Great, Inc., 3 Blue Sky L. Rep.

51 71,053 (Super. Ct. D.C. Sep. 20, 1972); Fortson v. Glenn W. Turner Enterprises, 
Inc., 3 Blue Sky L. Rep. 51 71,048 (Super. Ct. Ga. 1972); State ex rel. Park v. Glenn 
Turner Enterprises, Inc., 3 Blue Sky L. Rep. 51 71,023 (Dist. Ct. Idaho Mar. 29, 1972).

207 Suit was brought in the United States District Court for the District of Oregon 
which previously had found Dare To Be Great to involve the sale of securities under 

SEC ACTION AGAINST PYRAMID SCHEMES

The SEC’s first target was Glenn Turner’s Dare To Be Great pyramid 
scheme204 which, like another of Turner’s operations,205 had risen to 
national proportions and already had been prosecuted successfully under 
state securities laws.206 Having located a sympathetic federal court,207 



1973] Pyramid Schemes 1289

the Commission in SEC v. Glenn W. Turner Enterprises, Inc.™ sought 
injunctive relief against Dare To Be Great on the grounds that the 
scheme involved the offer and sale of unregistered securities and fraud 
in the sale of securities in violation of the federal securities act. Judge 
Skopil held that an investment in Dare To Be Great was a security 
within the statutory definition of both the 1933 and 1934 Securities 
Acts.208 209 The court found a security within the meaning of “in general, 
any interest or instrument commonly known as a ‘security’,” 210 a phrase 
which never before had been utilized independently.211 Judge Skopil 
reasoned that Congress did not intend what was “commonly known” as 
a security to be tested by the understanding of the man in the street, 
but rather by what “as a legal matter” was considered to be a security.212 
The court found that risk capital analysis was, given its widespread ac
ceptance, “an appropriate test to look to for determining what is ‘com
monly known as a security’,” 213 and without explanation held that Dare 
To Be Great met the test.214

state law. See Hurst v. Dare To Be Great, Inc., Civil No. 71-160 (D. Ore. 1972), aff'd, 
— F.2d — (9th Cir. 1973).

208 348 F. Supp. 766 (D. Ore. 1972), aff’d, — F.2d — (9th Cir. 1973).
209 Id. at 772-76; see Securities Act of 1933, § 2(1), 15 U.S.C. § 77b(l) (1970); Se

curities Exchange Act of 1934, § 3(10), 15 U.S.C. § 78c(a)(10) (1970); note 117 
supra and accompanying text.

210 348 F. Supp. at 773-74.
211 See id. at 773.
212 Id.
213 Id. at 773-74.
214 Id. at 774.
215 See notes 140-145 supra and accompanying text.
216 It is questionable whether a court should determine what is common knowledge 

by reference to a judicially developed test. The phrase ordinarily is defined as a gen
erally accepted fact not requiring proof. See, e.g., Roden v. Connecticut Co., 113 Conn. 
408, 415, 156 A. 721, 723 (1931); Shelley v. Chilton’s Adm’r, 236 Ky. 221, 226, 32 S.W.2d 
974, 977 (1930); Strain v. Isaacs, 59 Ohio App. 495, 514, 18 N.E.2d 816, 825 (1938).

2it Judge Skopil cited two cases w hich had held Dare To Be Great to involve the sale 
of a security under the risk capital test. An Idaho state court decision held that where 
a franchisee invested in the upper levels of the scheme, the sale of a security was in
volved. The elements the court found determinative were a common enterprise with 
the expectation of profit, initial risk capital, and a lack of managerial participation 
bv the investors. See State ex rel. Park v. Glenn Turner Enterprises, Inc., 3 Blue Sky

There is little support for the use of the risk capital test, developed 
under the investment contract term of a state securities law,215 216 to de
termine what is “commonly known as a security” under the federal 
statutes.210 The test has been given varied interpretation, even when 
directly applied to Dare To Be Great.217 Even assuming that the risk 
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capital test should be determinative, the bare assertion that there “prob
ably have been few schemes devised that more closely meet the test 
than does the defendant’s promotion” 218 is an inadequate basis for a new 
legal precedent.

L. Rep. <| 71,023 (Dist. Ct. Idaho 1972). The Idaho court employed the Hawaii Market 
Center test and a test combining Howey and Silver Hills. See ide, Note, supra note 145. 
In Hurst v. Dare To Be Great, Inc., the Oregon federal district court modified the 
initial risk capital test to apply to a situation where an investor’s money is used for 
product development and promotion of an established business, and held Dare To Be 
Great to involve the offer and sale of a security under the modified test. Civil No. 
71-160 (D. Ore. 1972), aff’d,----F.2d — (9th Cir. 1973).

218 348 F. Supp. at 774.
219 Id. at 776. The court implied that one advantage of using the profit-sharing term 

was that the “solely” requirement of Howey, which had been developed under the 
investment contract term, thereby would be avoided. Id.

220 id.
221 The Court of Appeals for the Ninth Circuit grounded its affirmance on this defi

nition, and then stated that it did not have to decide whether the other definitions were 
applicable also. See SEC v. Glenn W. Turner Enterprises, Inc., — F.2d---- , — (9th
Cir. 1973).

222 348 F. Supp. at 775. The court held that “the efforts of others which are
relevant to the definition of a security are those essential managerial efforts which 
affect the failure or success of the enterprise.” Id. Rather than adopt controlling 
efforts analysis, the court of appeals chose to interpret the “solely” requirement in 
Howey broadly. See SEC v. Glenn W. Turner Enterprises, Inc.,----F.2d — (9th
Cir. 1973).

223 The opinion observes that the scheme in fact preyed on investors with limited 
ability and resources and who lacked appropriate skills. 348 F. Supp. at 775.

In the alternative the court held that the franchise contracts constituted 
securities as defined by “certificates of interest or participation in profit- 
sharing agreements,” but again cited no precedent.219 That the investor 
received profits only from the investments of the new prospects whom 
he had recruited, rather than from a share of the general profits of the 
entire operation, was held immaterial.220 One difficulty with this broad 
interpretation of profit-sharing agreement is that it encompasses any ar
rangement which pays salesmen on a commission basis and subjects it 
to potential regulation.

Finally, Judge Skopil employed the investment contract definitions 
of a security to analyze the Dare To Be Great scheme.221 The literal 
interpretation of the Howey test was rejected, and the court adopted 
instead a controlling efforts analysis.222 Three aspects of the scheme 
were isolated as evidence that the investors in Dare To Be Great did not 
exercise managerial authority sufficient to negate a finding of a security 
relationship: Investors were recruited without regard to experience or 
business expertise;223 the efforts required of the investor essentially en
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tailed inducing potential investors to attend company-run meetings, 
while the significant efforts in the scheme were the “specialized, profes
sional, highpowered tactics” used by the promoters at those meetings;224 
and the investor’s sales efforts ultimately were controlled by the inevit
able saturation of the market as the scheme’s pyramid expanded.225 Since 
the investor’s efforts did not have a significant effect on the success or 
failure of the enterprise, the court concluded that an offer of a security 
had taken place.226 The court thus was able to extend the protection of 
securities regulation to investors whose efforts were insignificant in 
relation to the promoter’s ultimate control.

If the structure of the scheme were altered to eliminate the elements 
isolated by Judge Skopil, investors would not need protection. If only 
experienced, knowledgeable investors were recruited, they presumably 
would be aware of the risks of the investment. If the investor’s sales 
efforts were relied upon rather than promoter-run meetings, the in
vestor might be found to have sufficient control over the venture to 
negate a security relationship. This, of course, would require that 
market saturation be controlled by setting a realistic limit on the number 
of franchises that could be sold in a given market area. Since the three 
elements isolated by Judge Skopil are common to all pyramid schemes, 
elimination of these elements would mean the end of pyramid schemes 
such as Dare To Be Great.227 The controlling efforts analysis employed 
by the Oregon District Court represents the most effective method to 
control these schemes and to determine whether an interest in a pyramid 
scheme is a security.

EXPANDING THE DEFINITION OF A SECURITY

Efforts to determine whether Congress intended to include pyramid 
schemes within the purview of the federal securities acts are incon- 
■■ ,  — ... . ■ , —■■■■ I —' ——■■—■■■ - — - ....... —     

224 Id.-, see SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344, 348-49 (1943).
225 348 F. Supp. at 776.
™ld. The same test was applied by the court of appeals. See SEC v. Glenn W. 

Turner Enterprises, Inc.,----F.2d ------ , — (9th Cir. 1973). Judge Duniway found
that in reality an investor bought a share in the proceeds of the selling effort of Dare 
To Be Great which “are the sine qua non of the scheme.” Id. at---- .

227 Pyramid schemes traditionally have preyed on the uninformed because ex
perienced, knowledgeable investors probably could not be persuaded to invest. Reliance 
on investor sales efforts rather than on promoter-run sales meetings would eliminate the 
group pressure selling tactics vital to sales in schemes of this type. Control of marker 
saturation by limiting sales of franchises in a given market area would mean that in
vestors could no longer be lured by the promise of unlimited returns, unless of course 
the potential market area was truly “interplanetary.”
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elusive,228 and perhaps irrelevant.229 Federal securities law has been 
utilized to substitute a national approach for the uneven regulation of 
pyramid schemes by the states. The definition of a security has broad
ened significantly to encompass arrangements where substantial effort 
may be required of the investor. Controlling efforts analysis is potentially 
the most appropriate test for the presence of a security relationship but 
currently provides little guidance in its unrefined state. Refinement of 
controlling efforts analysis will depend on the ability of the courts to 
determine which efforts are controlling in complex business arrange
ments. Case-by-case development, however, will provide little certainty 
to the promoters of legitimate franchise operations who wish to avoid 
the strictures of securities regulation.230 Although the enlightened ap
proach of the Oregon district court231 may become a model for future 
decisions, the court’s struggle to find alternative theories manifests the 
difficulty encountered in reconciling pyramid schemes with the defini
tion of a security. The most direct solution to this problem would be 
to amend the statutory definition of security to include pyramid schemes, 
thus relieving the courts, the SEC, and the securities laws of the strain 
caused by ever-expanding pyramid schemes.

228 Support for the position that pyramid schemes were to be regulated is found in the 
broad purposes attributed to the acts. The Securities Act of 1933 was passed “to prevent 
further exploitation of the public by the sale of unsound, fraudulent, and worthless 
securities through misrepresentation.” S. Rep. No. 47, 73d Cong., 1st Sess. 1 (1933). 
“Alluring promises of easy wealth were freely made with little or no attempt to 
bring to the investor’s attention those facts essential to estimating the worth of any 
security. High-pressure salesmanship rather than careful counsel was the rule in 
this most dangerous of enterprises.” H.R. Rep. No. 85, 73d Cong., 1st Sess. 2 (1933). 
The term security was defined “to include within that definition the many types of 
instruments that in our commercial world fall within the ordinary concept of a se
curity.” Id. at 11. Although seemingly describing pyramid scheme operations, these 
descriptions are of stock sales. The 1933 Act was passed in response to the 1929 stock 
market debacle, and there is no evidence that multilevel distributorships were even in 
existence.

’229 One author has concluded that the concept of a security is not static but has been 
expanding since the passage of the acts. See Pasequesi, The Expanding “Securities” 
Concept, 49 III. B.J. 728, 733 (1961).

230 The appropriateness of securities regulation of franchising is an open question. 
See Coleman, A Franchise Agreement: Not a ‘Security'’ Under the Securities Act of 
1933, 22 Bus. Law. 493 (1967); Note, Regulation of the Franchise as a Security, 19 J. 
Pub. L. 105 (1970); Comment, Franchise Sales: Are They Sales of Securities?, 34 
Albany L. Rev. 383 (1970); Comment, The Franchise Agreement: A Security for Pur
poses of Regulation, 1970 U. III. L.F. 130.

231 See notes 208-226 supra and accompanying text.

Conclusion

The advent of organized, multistate pyramid schemes has emphasized 
the need for a cohesive national approach to supplement state action. 
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The evils of these schemes lie not only in the fraudulent practices with 
which they are commonly associated but also in their structure, which 
inevitably operates to the detriment of investors at the bottom of the 
pyramid. Neither the SEC nor the FTC currently possesses effective 
weapons to regulate pyramid schemes. Securities regulation would bene
fit from substantial refinement of controlling efforts analysis or from an 
amendment clarifying the scope of the statutory definition of a security. 
However, the necessity of classifying an interest in a pyramid scheme 
as a security makes securities regulation a circuitous route when more 
direct alternatives are available. Regulation by the FTC directly attacks 
the schemes for fraudulent practices and structure, but a slow adjudica
tion process and the uncertainty of the FTC’s power to issue and enforce 
substantive trade regulation rules hampers this approach. While the 
FTC could be strengthened by a legislative grant of authority to regu
late the schemes, a more direct and desirable approach is possible. Con
gressional action to prohibit pyramid schemes would eliminate the im
plied approval of such schemes by the regulatory agencies and would 
accomplish directly what effective regulation could accomplish indirect
ly—the death of pyramid schemes as an investment device.





PRESIDENTIAL IMPOUNDMENT: 
CONSTITUTIONAL THEORIES AND 

POLITICAL REALITIES
In the last minutes of the second session, the 92d Congress approved 

the first general legislation aimed at establishing some degree of control 
over impoundment.1 Throughout 1973 the issue has sparked a continuing 
debate of constitutional proportions.2 These developments demonstrate 
the need for an analysis of the historical and theoretical under-pinnings 
of the impoundment debate. By formulating a definitional framework 
for impoundment, identifying the source of impoundment power, and 
examining the potential range of legislative and judicial responses to its 
exercise, the dimensions of the impoundment debate can be measured.

1 See Federal Impoundment and Information Act, Pub. L. No. 92-599, 86 Stat. 1325 
(1972), amending Budget and Accounting Procedures Act of 1950, 31 U.S.C. § 581(b) 
(1970).

2 See Glass, White House Report: Congress Weighs Novel Procedures to Overturn 
Nixon Impoundment Policy, 5 Nat’l J. 236 (1973).

3 Pub. L. No. 92-599, 86 Stat. 1325 (1972), amending Budget and Accounting Pro
cedures Act of 1950, 31 U.S.C. § 581(b) (1970).

4 Id. § 402. The Act requires the President to provide Congress and the Comptroller 
General with dates, reasons, amounts, and estimated effects of the impoundment. Id.

5 Brief for Appellants at 3, State Highway Comm’n v. Volpe, Civil No. 72-1512 (8th 
Cir., Apr. 2, 1973).

6 See 118 Cong. Rec. S3279 (daily ed. Mar. 3, 1972).

1 1295 ]

In Search of a Definition

The Federal Impoundment and Information Act,3 while requiring the 
President to notify Congress when an impoundment occurs and to fur
nish that body with relevant information,4 makes no attempt to define 
impoundment. At the most basic level an impoundment is a withholding 
of appropriated funds for a period of time. A definitional problem arises 
because the executive branch uses impoundment in an all-encompassing 
sense, favorable to its position, while members of Congress use the word 
pejoratively in connection with specific withholding of funds.

Executive branch definitions of impoundment vary. The Justice De
partment refers to some withholding as contract controls;5 the Office of 
Management and Budget, distinguishing an impoundment from an ap
portionment, reserve, or other temporary deferral,6 defines the practice 
broadly. Thus, the term impoundment has been applied to appropriated 
funds which have been withheld because of executive responsibility to 
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keep government spending within a congressionally-imposed ceiling, to 
meet statutory limits on the public debt, to provide budget synchroniza
tion between fiscal years, or to implement economic and program policy 
objectives.7

7 See id.
8 Fisher, Funds Impounded by the President: The Constitutional Issue, 38 Geo. Wash. 

L. Rev. 124, 125-26 (1969).
9 Id. at 126.
10 See Hearings on the Executive Impoundment of Appropriated Funds Before the 

Subcomm, on Separation of Powers of the Senate Comm, on the Judiciary, 92d Cong., 
1st Sess. 96 (1971) [hereinafter cited as 1911 Impoundment Hearings].

n See id. at 3 (statement of Senator Ervin).
12 S. 373, 93d Cong., 1st Sess. (1973). See also notes 163-175 infra and accompanying 

text.

Congress takes a more existential approach toward impoundment. 
Whether an impoundment raises the ire of Congress depends upon the 
length of time funds are withheld, the effect of the withholding upon 
a particular legislative program or policy, and the rationale for the with
holding. One writer observes that a constitutional issue emerges from an 
impoundment only when a legislative program is “cancelled or abbrevi
ated because the President considers the purpose unwise, wasteful, or 
inexpedient.” 8 In these cases, opponents argue that the Executive no 
longer operates on the basis of legislative authority.9 However, Presi
dents traditionally have sought to justify impoundments on the basis of 
prior legislative authorization,10 rather than admit to policy differences 
as sole justification for withholding funds. For this reason, impoundment 
may also include the withholding of funds without a sufficient legal basis.

Whether Congress pejoratively views an impoundment often depends 
on the character of the appropriation or legislation involved. The ap
propriations section of a new law, if mandatory, allows the President no 
spending discretion; legislation couched in permissive terms may con
fer that discretion upon the Executive. Therefore, impoundment also 
may involve the withholding of mandatory congressional appropriations.

Some members of Congress frequently argue that impoundment con
stitutes an unconstitutional item veto.11 This type of policy impound
ment enables the President to strike an undesired program from the law 
by withholding funds for its operation, without affording Congress the 
opportunity to override his decision and confers a legislative role upon 
the Chief Executive. To curb this and other executive impoundment 
excesses, the impoundment control bill,12 sponsored by Senator Ervin, 
defines the “impounding of funds” as the withholding or delaying of 
the expenditure or obligation of funds appropriated or otherwise ob
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ligated for projects or activities, and the termination of authorized activ
ities for which appropriations have been made.13

18 See S. 373, 93d Cong., 1st Sess. § 3 (a) (1973).
14 Article I states that “[a]ll legislative Powers herein granted shall be vested in a 

Congress of the United States, which shall consist of a Senate and House of Representa
tives.” U.S. Const, art. I, § 1.

15 See id. art. II, §§ 2 & 3.
16 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 647 (1952) (Jackson, 

J., concurring).
17 See 1911 Impoundment Hearings 93, 95 (statement of Caspar W. Weinberger, 

Deputy Director, Office of Management and Budget).
18 See notes 87-99 infra and accompanying text.
19 See notes 87-106 infra and accompanying text.
20 See generally 1 M. Farrand, The Records of the Federal Convention of 1787 

(1911) [hereinafter cited as M. Farrand].

Under any definitional standard, both proponents and opponents of 
presidential impoundment power look to constitutional history, con
gressional authorization, past executive action, and judicial resolution of 
executive-legislative tension to determine the validity of current presi
dential practices. Fundamental to an understanding of the impoundment 
debate is an evaluation of these historical sources of impoundment power.

Presidential Executive Power Under the Constitution

In contrast to the carefully defined and clearly restricted delegation 
of legislative power to the Congress by article I of the Constitution,14 
the grant of executive authority in article II, while containing specified 
presidential powers,15 is imprecise and indefinite.16 Nevertheless, the 
Constitution provides the Chief Executive with two theoretically dis
tinguishable sources of power. First, he may look to the powers con
ferred upon him directly by the Constitution. Second, he may assert 
inherent or delegated powers as the chief administrator of the nation.

Executive spokesmen draw from both sources of power to justify im
poundment.17 Between the two sources lies a gray area drawn in 1787 
in which the President has a constitutional power to act which exists only 
so long as the Congress remains silent.18 However, the broad admin
istrative power found in article II, section three, is only meaningful as 
a result of the laws enacted by the Congress exercising its article I pre
rogatives.19 An examination of history reveals that the framers of the 
Constitution attempted to create an Executive with a limited authority 
over legislative enactments.

Delegates to the Constitutional Convention20 brought with them a 
familiarity with the historical English conflict between King and Parlia
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ment,21 the struggles between colonial governors and assemblies over the 
scope of executive power,22 and the unsuccessful experiment of an ex
ecutive-less government under the Articles of Confederation.23 A dis
trust of executive power emerged early in the Constitutional Convention 
as evidenced by the Virginia Plan,24 which provided that the national 
legislature would choose the Executive25 and that a council of revision, 
composed of the Executive and an uncertain number of the national 
judiciary, would possess an absolute veto.26 Originally, the Convention 
adopted this proposal27 over the opposition of a faction led by James 
Madison and Alexander Hamilton, who favored a strong, independent, 
popularly-elected Executive.28 Only near the end of the Convention was 
the electoral system of selecting the Chief Executive approved.29 How
ever, the approval actually represented a victory for the principle of

21 Much of English constitutional history has concerned efforts to subject the preroga
tives of the crown to the law. See A. Sutherland, Constitutionalism in America 11 
(1965). The Petition of Right in 1628, a parliamentary declaration assented to by Charles 
I, limited the king’s ability to act contrary to the laws of the realm. Id. at 68. The 
Glorious Revolution of 1688 was precipitated by a royal assertion by James II that the 
law did not bind the King, and that the King could, in effect, repeal the acts of the 
Parliament. See id. at 90. After James’ abdication, the Bill of Rights of 1689 asserted 
that “the pretended power of suspending of laws, or the execution of laws, by regal au
thority, without consent of parliament is illegal.” 1 W. & M. 2, c. 2. After 1688, there
fore, Parliament became the governor of England and the principle was established that 
executive government did not exist by the will of the monarch. See A. Sutherland, 
supra at 98.

22 The king-parliament tension of earlier English history is mirrored in the conflict 
between American colonial governors and the colonial legislatures. A. Kelly & W. 
Harbison, The American Constitution 96 (4th ed. 1970). The governors drew their 
power from the King, while the legislatures derived their power from the electorate. 
See id. at 32-34. This dual responsibility made conflict inevitable. By the time of the 
Revolution, the colonial assemblies were able to control the colonial governors. See A. 
Sutherland, supra note 21, at 116. Most states drafted constitutions subordinating the 
executive to the legislature by allowing the legislature to choose the governor. See A. 
Kelly & W. Harbison, supra at 96-97.

22 Under the Articles of Confederation, the legislative branch possessed the entire 
power of the Federation. See Articles of Confederation and Perpetual Union art. 9 
(1777), in 9 Journals of the Continental Congress 915-23 (W. Ford ed. 1907). Under 
this governmental scheme, Congress possessed many of the powers later given to the 
President by article II. Id. at 919-920. Yet the lack of a clearly defined single Executive 
was recognized as one of the basic weaknesses of government under the Articles. See 
A. Kelly & W. Harbison, supra note 22, at 102, 107. The executive functions were di
vided among and exercised by committees, and this absence of unity in a single execu
tive made formulation of a common national policy impossible. Id.

24 1 M. Farrand 20-23.
25 Id. at 21.
26 Id.
27 Id. at 81.
28 See A. Kelly & W. Harbison, supra note 22, at 132.
29 2 M. Farrand 477.
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separation of powers and for the Madison-Hamilton concept of a strong, 
independent Executive.30

30 See A. Kelly & W. Harbison, supra note 22, at 135.
311 M. Farrand 94.
32 See id. 96-105.
33 Id. at 98.
34 Id.
35 Id. at 102.
36 Id. at 21.
37 Id. at 103.
38 Id. at 104.
39 Id. at 131.
40 Id. at 97-98, 104.

To protect executive powers from legislative encroachment, one dele
gate at the Convention suggested that the President possess a veto power.31 
This proposal led to extensive debates over the degree and nature of the 
power the Executive should exercise over the acts of the legislature.32 
Four suggestions were made during the debates: that the Executive pos
sess an absolute veto;33 that the Executive possess a qualified veto that 
the legislature could override;34 that the Executive possess a power to 
suspend the operation of a law;35 and that the Executive and a number 
of the national judiciary constitute a council of revision to possess some 
power to examine the acts of the legislature.36 The Convention unani
mously rejected the absolute veto,37 suspension power,38 and the council 
of revision,39 and adopted instead a proposal giving the Executive sole 
“reversionary control” over the laws unless overruled by two-thirds of 
each branch of Congress.40

Consequently, in impounding funds the President exercises a veto 
power that the framers rejected. If the President refuses to spend appro
priated funds, he exercises an absolute veto, since Congress possesses no 
effective means to override such action. This refusal is contrary to the 
clear intent of the framers that the President possess only a qualified 
veto. If the President delays spending appropriated monies, he exercises 
a power of suspension rejected by the Constitutional Convention. If the 
President selects among the provisions of an appropriation bill, he exer
cises an item veto, a proposal never considered.

Sources of Presidential Impoundment Power

Nevertheless, the President does claim to exercise a power of im
poundment. If he cannot constitutionally exercise a broad veto-like con
trol under the grant of the “executive power,” the sources of his power 
must be found elsewhere. Proponents of impoundment have invoked 
two principal sources. Foremost is the presidential power as the admin
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istrative head of the nation under a claim of expressed or implied con
gressional power to impound.41 Secondly, the executive power is drawn 
from the President’s constitutional position as Commander-in-Chief and 
his foreign affairs power as representative of the nation.42

41 See notes 43-106 infra and accompanying text.
42 See notes 107-120 infra and accompanying text.
42 U.S. Const, art. II, § 3. The Constitution specifically grants that the executive power 

shall be in the President. Id. § 1. This grant of executive power, along with the specific 
duties enumerated in article II, has been interpreted to give the President general ad
ministrative control. See Myers v. United States, 272 U.S. 52, 135 (1926).

44 The President is not limited to enforcing congressional acts. He is also charged 
with enforcing the rights, duties, and obligations growing out of the Constitution itself 
and our international relations. See In re Neagle, 135 U.S. 1, 63-66 (1890).

45 See Emergency Price Control Act of 1942, ch. 26, § 2(b), 56 Stat. 25, repealed, Act 
of Sep. 6, 1966, Pub. L. No. 89-554, § 8(a), 80 Stat. 651, construed in Bowles v. Willing
ham, 321 U.S. 503, 512-16 (1944) (Act allows presidential appointee to determine when 
to invoke rent controls); Act of Mar. 1, 1809, ch. 24, § 11, 2 Stat. 530, repealed, Act of 
June 28, 1809, ch. 9, § 1, 2 Stat. 550, construed in The Aurora, 11 U.S. (7 Cranch) 382 
(1813) (Act authorized resumption of trade contingent upon presidential proclamation).

46See Trading With the Enemy Act, ch. 28, § 1, 40 Stat. 460 (1918), amending Trad
ing With the Enemy Act, ch. 106, § 12, 40 Stat. 423 (1917), codified at 50 U.S.C. App. 
§ 12 (1970), construed in United States v. Chemical Foundation, Inc., 272 U.S. 1 (1926) 
(presidential authority to determine disposition of seized property); Tariff Act of 
1922, ch. 356, § 315, 42 Stat. 941, repealed, Act of June 17, 1930, ch. 497, § 651(a) (1), 46 
Stat. 762, construed in J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394 (1928) 
(Tariff Act grants President power to change tariff rates); Act of Oct. 1, 1890, ch. 1244, 
§ 3, 26 Stat. 612, repealed, Act of Aug. 27, 1894, ch. 349, § 71, 28 Stat. 569, construed in 
Field v. Clark, 143 U.S. 649, 680-94 (1926) (constitutional for Act to grant President 
power to suspend Act and collect tariffs). See generally Fisher, Delegating Power to the 
President, 19 J. Pub. L. 251 (1970).

CONGRESSIONAL AUTHORIZATION FOR PRESIDENTIAL IMPOUNDMENT

The President may claim authority to impound through an interrela
tion of sources closely related to Congress’ legislative authority: the 
President’s constitutional role as administrator of the laws, statutory au
thority both express and implied, spending ceilings and public debt limits, 
and the general intent of appropriation bills.

Administrative Poorer and Statutory Sources of Impoundment.
The President derives his power as chief administrator from the con
stitutional provision that “he shall take Care that the Laws be faithfully 
executed . . . .”43 He thereby is empowered to superintend daily gov
ernmental activities necessary to effectuate the congressional purpose 
embodied in the laws of the United States.44 45 Although Congress has se
lectively given the President express administrative authority to declare 
when a law becomes effective,46 to suspend its operation,46 or to effect 
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impoundments under it,47 presidential control over expenditures and im
poundment power is a recent development.48

47 See Civil Rights Act of 1964, Pub. L. No. 88-352, § 602, 78 Stat. 252, codified at 
42 U.S.C. § 2000d-l (1970) (power to impound funds when racial discrimination exists). 
See also Miller, Presidential Power to Impound Appropriated Funds: An Exercise in 
Constitutional Decision Making, 45 N.C.L. Rev. 502 (1965).

Related to these limitations on spending, Congress has prohibited excess expenditures 
save “extraordinary emergency or unusual circumstances,” and has granted the Presi
dent authority to maintain reserves and effect economies. See Act of July 12, 1870, ch. 
251, § 7, 16 Stat. 251, as amended, Antideficiency Act of 1905, ch. 1484, § 4, 33 Stat. 1257, 
as amended, Antideficiency Act of 1906, ch. 510, § 3, 34 Stat. 48, as amended, General 
Appropriation Act, 1951, ch. 896, § 1211, 64 Stat. 765 (1950), as amended, Act of Aug. 1, 
1956, ch. 814, § 3, 70 Stat. 783, as amended, Supplemental Appropriation Act, 1958, Pub. 
L. No. 85-170, § 1401, 71 Stat. 440, as amended, 31 U.S.C. § 665 (1970).

48 See Fisher, The Politics of Impounded Funds, 15 Ad. Sci. Q. 361 (1970). Fisher 
traces the delegation of impoundment power from the Antideficiency Acts and sum
marizes the further growth of this power from the Taft to the Nixon Administration. 
Fisher has suggesed that this growth of executive power was in part due to the frag
mentation of the legislative committee system and congressional inability to resist con
stituent demands for greater spending. See Fisher, Delegating Power to the President, 
19 J. Pub. L. 251, 262-63 (1970).

49 See Act of July 12, 1870, ch. 251, § 7, 16 Stat. 251, as amended, Antideficiency Act 
of 1905, ch. 1484, § 4, 33 Stat. 1257, as amended, Antideficiency Act of 1906, ch. 510, 
§ 3, 34 Stat. 48, as amended, General Appropriation Act, 1951, ch. 896, § 1211, 64 Stat. 
765 (1950), as amended, Act of Aug. 1, 1956, ch. 814, § 3, 70 Stat. 783, as amended, Sup
plemental Appropriation Act, 1958, Pub. L. No. 85-170, § 1401, 71 Stat. 440, as amended, 
31 U.S.C. § 665 (1970).

so 15 U.S.C. §§ 1021-24 (1970).
511911 Impoundment Hearings 93-97 (statement of Caspar W. Weinberger, Deputy 

Director, Office of Management and Budget).
52 Antideficiency Act of 1906, ch. 510, § 3, 34 Stat. 48, as amended, 31 U.S.C. § 665 

(1970); Antideficiency Act of 1905, ch. 1484, § 4, 33 Stat. 1257, as amended, 31 U.S.C. 
§ 665 (1970).

53 Antideficiency Act of 1906, ch. 510, § 3, 34 Stat. 48, as amended, 31 U.S.C. § 665
(1970).

Presidential proponents of impoundment point to the amended Anti
deficiency Acts49 and the Employment Act of 194650 to justify the im
poundment of funds.51 Their rationale is that an appropriation bill is no 
more than an authorization to spend and does nothing more than set a 
ceiling on executive disbursement of funds.

The 1905 and 1906 Antideficiency Acts provided that the President 
should apportion appropriated monies to prevent undue expenditure in 
one part of the year and that any waiver or modification of the appor
tionment plan should be reported to Congress.52 The 1906 Act stated 
that the waiver or modification should take place “upon the happening 
of some extraordinary emergency or unusual circumstance which could 
not be anticipated at the time” the appropriation was made.53 * Although 
the Act contemplated apportionment by the heads of executive agencies, 
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the creation of the Bureau of the Budget resulted in centralized control 
of the apportionment process.54 Accordingly, the Bureau directed that 
funds in excess of the amount necessary to implement agency programs 
were to be designated general reserves in order to meet unforeseen emer
gencies and to effect savings of the appropriation where such savings 
could be made without detriment to the agency in question.55

64 See Bureau of the Budget, Budget Circular No. 4 (July 1, 1921).
to See id.
56General Appropriation Act, 1951, ch. 896, § 1211, 64 Stat. 765 (1950), as amended, 

31 U.S.C. § 665 (1970).
5? See id.; Glass, supra note 2. There had been impoundment prior to World War II, 

especially after the Budget and Accounting Act of 1921 and during the depression. See 
Budget and Accounting Act of 1921, ch. 18, tits. I-III, 42 Stat. 20 (codified in scattered 
sections of 31 U.S.C.); Fisher, The Politics of Impounded Funds, 15 Ad. Sci. Q. 361, 
362-63 (1970). Impoundment became much more widespread during and immediately 
after World War II. Attacks on the legality of such peacetime impoundment followed. 
See J. Williams, The Impounding of Funds by the Bureau of the Budget (Nov. 1955) 
in 1911 Impoundment Hearings 378, 379-92. The 1950 amendments were viewed by 
Bureau of the Budget officials as giving renewed authority for impoundment. Id. at 393.

58 Glass, supra note 2; see 1911 Impoundment Hearings 95 (statement of Caspar W. 
Weinberger, Deputy Director, Office of Management and Budget).

59 General Appropriation Act, 1951, § 1211, 31 U.S.C. § 665(c)(2) (1970).
so Id.
61 See H.R. Rep. No. 1797, 81st Cong., 2d Sess. (1950). “The administrative officials 

responsible for administration of an activity for which appropriation is made bear the 
final burden for rendering all necessary service with the smallest amount possible within 
the ceiling figure fixed by Congress.” Id. at 9. See also 89 Cong. Rec. 10,362-63 (1943) 
(remarks of Senator Harry S. Truman).

WLSee General Appropriation Act, 1951, § 1211, 31 U.S.C. § 665(c)(2) (1970).

The Antideficiency Acts were amended in 1950 by the General Ap
propriation Act56 after the Budget Bureau sought firmer statutory sup
port for its impoundment actions.57 This statute is the foremost citation 
currently offered by the Nixon administration to justify impoundment 
practices.58 The 1950 Act provides for the establishment of reserves to 
deal with unforeseen contingencies or to effect savings due to changes 
in requirements, greater efficiency of operations, or other events subse
quent to the date of the appropriation.59 An amount reserved but not 
required to effectuate the purposes of the particular appropriation may 
be rescinded.60

The express language of the General Appropriation Act and the mani
fest intent of the House of Representatives61 preclude the establishment 
of reserves simply because of policy disagreement between the Execu
tive and Congress. The power to effect savings is limited to changes in 
requirements due to events occurring after the appropriation was made; 
therefore, the substitution of the Executive’s judgment on the same facts 
is prohibited.62 In the Act Congress intended to give the executive branch 
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managerial flexibility to respond to contingencies which might require 
changes in project priority and temporary work deferral, but this flex
ibility does not support any broad assertion of executive power to dis
regard congressional action.63

63 See Church, Impoundment of Appropriated Funds: The Decline of Congressional 
Control Over Executive Discretion, 22 Stan. L. Rev. 1240, 1244-49 (1970); Goostree, 
The Power of the President to Impound Appropriated Funds: With Special Reference 
to Grants in Aid to Segregated Activities, 11 Am. U.L. Rev. 32, 34 (1962); Stassen, 
Separation of Powers and the Uncommon Defense: The Case Against Impounding of 
Weapons System Appropriations, 57 Geo. L.J. 1159, 1178-79 (1969).

64 15 U.S.C. §§ 1021-24 (1970).
65 Se? 1911 Impoundment Hearings 96 (statement of Caspar W. Weinberger, Deputy 

Director, Office of Management and Budget). Mr. Weinberger refers to President John
son’s 1966 spending cutback orders as an example of impoundment power under the 
Employment Act of 1946. Id. See also Fisher, supra note 57, at 369.

66 Employment Act of 1946, § 2, 15 U.S.C. § 1021 (1970).
67 See 1911 Impoundment Hearings 96 (statement of Caspar W. Weinberger, Deputy 

Director, Office of Management and Budget).
63 See Employment Act of 1946, § 4, 15 U.S.C. § 1023 (1970). The Council has five 

duties: (1) to assist and advise the President in preparation of the annual economic re
port, (2) to gather information concerning economic developments, both current and 
prospective, (3) to appraise past programs and make recommendations to the President, 
(4) to develop and recommend new programs and policies to the President, and (5) to 
furnish studies and reports which the President may need. Id. § 1023(c). Included in 
the economic report is a review of the information the Council has developed in serving 
the President. Id. § 1022(a). Additionally the President must submit “a program for 
carrying out the policy ... [of the Act] together with such recommendations for leg
islation as he may deem necessary or desirable.” Id.

&Hd. § 1022(b). The Act also provides that the President submit supplemental or re
vised recommendations to Congress which he deems necessary to effectuate the policy 
of the Act. Id.

70 Proponents of presidential impoundment power rely heavily on the ambiguous pre
amble of the Act urging a policy “to promote maximum employment, production, and 
purchasing power.” See id. § 1021; 1911 Impoundment Hearings 96 (statement of Caspar 
W. Weinberger, Deputy Director, Office of Management and Budget). However, re

The Employment Act of 194664 is another law that presidential 
spokesmen utilize to justify impoundment.65 In this Act Congress de
clared that the continuing policy and responsibility of the Federal Gov
ernment was to promote maximum employment, production, and pur
chasing power.66 The executive branch asserts that the purpose of im
poundment under the Act is to fight inflation which would otherwise 
reduce purchasing power.67 However, this reasoning completely ignores 
the remainder of the Act which established a Council of Economic Ad
visors to advise and assist the President in the preparation of a yearly 
economic report to Congress68 and to recommend legislation which the 
President deems necessary or desirable to achieve the goals of the Act.69 
Congress intended no broad grant of power to the executive branch in 
this Act.70
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Spending Ceiling and the Public Debt Limit. Spending ceilings71

liance on the preamble is unsound because the function of a preamble is to explain and 
not to grant power. 2 A. Sutherland, Statutes and Statutory Construction § 4804 
(3d ed. F. Horack 1943). The policy statement in the preamble must be interpreted with 
the remainder of the Act which stipulates that the President confer with Congress and 
seek legislation to enact his policy objectives. See Employment Act of 1946, § 3, 15 
U.S.C. § 1022(a) (1970). Further, the language “to promote maximum employment, 
production and purchasing power” also can be interpreted to grant the President broad 
power to expand spending rather than to impound funds on the theory that higher 
government spending will promote employment, production and wages. 1971 Impound
ment Hearings 594, 596 (Congressional Research Service Memorandum to Hon. Sam J. 
Ervin, Jr., Apr. 12, 1971).

71 See Second Supplemental Appropriation Act, 1970, Pub. L. No. 91-305, §§ 401, 501, 
84 Stat. 405; Second Supplemental Appropriation Act, 1969, Pub. L. No. 91-47, § 401, 
83 Stat. 82; Revenue and Expenditure Control Act of 1968, Pub. L. No. 90-364, § 202, 
82 Stat. 271; Act of Dec. 18, 1967, Pub. L. No. 90-218, §§ 201-06, 81 Stat. 662.

72See Second Liberty Bond Act § 21, 31 U.S.C. § 757b (Supp. I, 1971).
73 See 1971 Impoundment Hearings 96 (statement of Caspar W. Weinberger, Deputy 

Director, Office of Management and Budget). For example, the 1969 spending ceiling 
was expressly subject to variation should Congress appropriate more or less funds than 
previously expended. Second Supplemental Appropriation Act, 1969, Pub. L. No. 91-47, 
§ 401, 83 Stat. 82. In effect, this established a rubber ceiling entirely in the control of 
Congress. However, when Congress continued to appropriate more funds than requested, 
the President, referring to his “obligation under the Constitution and the Laws,” 
stated that he would not expend funds in excess of the original ceiling. 5 Weekly Com
pilation of Presidential Documents 1021, 1142 (1970).

74 Congress stated in 1970:
[t]he committee in initiating an all-encompassing ceiling last year, was not 
seeking to advance a vehicle for arbitrary broad-axe type cutbacks that 
would leave to the Executive the allocation of any spending reduction to 
specific agencies and programs. The whole idea was to focus on the totality 
of Federal Spending by putting control of total spending in the hands of 
Congress, adjustable only by the Congress.

H.R. Rep. No. 1033, 91st Cong., 2d Sess. 95 (1970).
75 Message from the President of the United States Urging Congress To Curb 

Federal Spending, H.R. Doc. No. 329, 92d Cong., 2d Sess. (1972).
See H.R. 16,810, 92d Cong., 2d Sess. § 201(b) (1972). This ceiling bill passed the 

House without amendment. 118 Cong. Rec. H9402 (daily ed. Oct. 10, 1972). Although 

and the statutory limits on the public debt72 have also served as justifica
tions for impoundment.73 However, the spending ceiling acts show a 
consistent congressional purpose to retain control of expenditure and to 
delegate only a modicum of impoundment power to the Chief Execu
tive.74

In 1972, President Nixon urged a $250 billion spending ceiling “with
out loopholes or exceptions” to fight inflation and to avoid higher taxes.75 
Unlike past ceilings, the administration proposal to fix a spending limit 
“notwithstanding the provisions of any other law,” would have em
powered the President to set his own spending priorities by permitting 
the impoundment of mandatory as well as permissive appropriations.76 
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The Senate rejected a compromise version of this spending ceiling amid 
vigorous debate that the bill cut too deeply into congressional preroga
tives.77 The Senate’s uncompromising attitude and the President’s re
luctance to have any ceiling conferring less latitude than the initial con
ference version resulted in the bill’s death in a second conference.78

the Senate inserted some exceptions to the ceiling, proposed that no program could 
be cut by more than 10 percent, and required the same proportional reductions in 
all programs, the bill still permitted the impoundment of mandatory appropriations. 
Id. at S18,082 (daily ed. Oct. 13, 1972). A House-Senate conference retained the 
Senate’s exceptions, raised the percentage cut to 20 percent in each of 50 broad cate
gories, and dropped the Senate provision requiring proportional reductions. Id. at 
H10,185-86 (daily ed. Oct. 14, 1972).

77 118 Cong. Rec. S18,529 (daily ed. Oct. 17, 1972); see id. at S18,512, S18,519, S18,523, 
S18,526-27 (remarks of Senators Moss, Taft, Nelson and Mondale); note 76 supra.

78 See 118 Cong. Rec. H1O,277 (daily ed. Oct. 18, 1972).
1^1971 Impoundment Hearings 594-96 (Congressional Research Service Memorandum 

to Hon. Sam J. Ervin, Jr., Apr. 12, 1971).
so See E. Corwin, The President: Office and Powers 127-30 (4th rev. ed. 1957).
81 See Church, supra note 63, at 1249 n.49; Fisher, supra note 8, at 136; Goostree, 

supra note 63, at 33.
82 The congressional belief that at least some bills are permissive is manifested in 

frequent deletions of mandatory language, particularly the word “directed,” from 
legislation. See Fisher, supra note 57, at 369. On the part of the Chief Executive, the 
belief is manifested in the reactions of various Presidents to the threat of mandatory 
language. See E. Corwin, supra note 80, at 129, 398 n.35.

A somewhat different situation is presented by the statutory limit on 
the public debt. If Congress exceeds presidential budget items without 
compensating in the tax laws to increase revenue, the debt limit will be 
approached, affording the President a reason to impound.79 However, 
because the statutory limit is a creature of Congress, this rationale for 
impoundment is controlled easily.

Intent in Appropriation Bills. A necessary corollary to pro-im
poundment arguments is that an appropriation bill is intended merely as 
an authorization to spend and that a bill does no more than place an ab
solute ceiling on executive expenditures leaving ultimate distribution de
cisions to executive judgment. Although some support for this argu
ment is found in early practice under the Constitution, other early con
gressional action evinces a congressional desire to maintain close watch 
over the spending of the executive departments.80

Commentators have concluded that the case law relating to the per
missive or mandatory nature of appropriations is inconclusive.81 How
ever, there is considerable support for the thesis that a bill generally 
authorizes permissive appropriations.82 Because early appropriation bills 
authorized unqualified grants of money and left to executive discretion 
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the specific items and persons the money ultimately would reach,83 pro
ponents of impoundment now argue that expenditure is an executive 
function with the role of the legislature limited to marking the bound
aries of executive discretion.84 However, this thesis ignores the detailed 
nature of later appropriation bills and their resemblance to the explicit 
bills of today.85 Moreover, some executive spokesmen concede that Con
gress can indeed make spending mandatory if the intent of the bill is 
clearly manifest.86 Thus, impoundment under this rationale may also be 
within congressional control.

83 See E. Corwin, supra note 80, at 128. The first appropriation bill specified only 
maximum expenditures. Id. However, the debates of the Constitutional Convention 
indicate that not all the framers believed that the President should control expenditures. 
The framers expressed fear that presidential control of public money could lead to ex
penditure abuse. See 2 M. Farrand 67. This fear led to proposals that “neglect of 
duty” and “maladministration” should be impeachable offenses. See id. at 337, 550. 
While these were not included as grounds for impeachment, the concern over possible 
abuse of executive expenditure power manifested itself in retention of congressional 
control over the Treasury Department. See 2 B. Schwartz, Commentary on the 
Constitution of the United States 36 (1963).

8*See E. Corwin, supra note 80, at 127-28. As further proof, they note that only 
the executive branch may draw money from the Treasury. See U.S. Const, art. I, § 9.

85 See E. Corwin, supra note 80, at 128-30.
86 See 1971 Impoundment Hearings 235, 237-38 (statement of Assistant Attorney 

General William H. Rehnquist). But see note 148 infra and accompanying text. The 
problem of clarity of congressional intent was examined by Professor B.S. Corwin 
for the Ervin subcommittee. See 1971 Impoundment Hearings 265, 266-67. Much 
emphasis has been placed upon the words “shall,” “directed” or others indicating man
datory intent. See Church, supra note 63, at 1246. Efforts have been made to have the 
word “directed” deleted from appropriations. See Davis, Congressional Power to 
Require Defense Expenditures, 33 Fordham L. Rev. 39, 42-43 (1964). However, As
sistant Attorney General Rehnquist took a more reasonable view that the mandatory 
intent should be sought from the “overall language of the authorization bill, the en
abling statute if there was one in the particular appropriations language and construing 
them together . . . .” 1971 Impoundment Hearings 234.

87 See Corwin, The Steel Seizure Case: A Judicial Brick Without Straw, 53 Colum. 
L. Rev. 53, 57-59 (1953).

88 A dogmatic separation of powers was rejected as an amendment to the Constitution. 
See Fisher, supra note 8, at 133-34.

Implied Delegation of Congressional Power and Judicial Mediation.
Many times in our history the Chief Executive has acted on his 

own initiative and exercised concurrent power with Congress. Quite 
often this action, taken in the absence of statute, continued for years 
before Congress limited the Chief Executive’s conduct.87 Although 
presidential action in such cases violates a strict principle of separation 
of powers, strict separation was never intended by the framers.88 They 
foresaw instead a system of shared power with a tension created between
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the departments of government which would prevent the accumulation 
of all power in the hands of one branch and the subsequent subjugation 
of the others.89 The judiciary has mediated this tension.90

89 See 1 M. Farrand 34, 86, 139-40, 144; 2 id. 56, 67, 77. Madison stated: “But ex
perience has taught us . . . that it is necessary to introduce ... a balance of powers 
and interests, as will guarantee the provisions .... Instead therefore of contenting 
ourselves with laying down the Theory in the Constitution that each department ought 
to be separate and distinct, it was proposed to add a defensive power to each which 
should maintain the Theory in practice.” Id. at 77. See also Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579, 593-94 (1952) (Frankfurter, J., concurring); O’Donoghue 
v. United States, 289 U.S. 516, 533 (1933); Myers v. United States, 272 U.S. 52, 293 
(1926) (Brandeis, J., dissenting).

"The Supreme Court recognized the hazards in such mediation: “The maker of the 
law may commit something to the discretion of the other departments, and the precise 
boundary of this power is a subject of delicate and difficult inquiry, into which a court 
will not enter unnecessarily.” Wayman v. Southhard, 23 U.S. (10 Wheat.) 1, 46 (1825). 
See also Springer v. Philippine Islands, 277 U.S. 189, 211 (1928) (Holmes, J., dissenting); 
Ex parte Grossman, 267 U.S. 87, 119-20 (1925).

91 6 U.S. (2 Cranch) 170 (1804).
" See id. at 176-77.
93 See id. at 177-78.
94 236 U.S. 459 (1915).
95 The President had ordered certain oil-producing public land withheld from dis

position despite laws making the land available to the public. The validity of the 
presidential order was attacked on the ground that the Executive lacked power to 
suspend operation of a statute. Id. at 469.

Id. at 471.
97 Id. at 472-73.
98 Id. In a statement that could have applied to the spending power, the Court stated 

that the “rules or laws for the disposal of public land are necessarily general in their 
nature. Emergencies may occur or conditions may so change as to require that the 
agent in charge should withhold the land from sale” in the public interest. Id. at 474. 
This analogy is weakened, however, by the Court’s statement that such a conclusion is

The Supreme Court first commented on presidential preemption of 
concurrent power in Little v. Barreme*1 a case involving presidentially- 
ordered seizure of a foreign ship suspected of trading with France while 
a state of war existed with the United States.92 The Court held the seizure 
unlawful for failure to comply with the procedure established by Con
gress.93 94 United States v. Midwest Oil Co,^ where the President refused 
to release land to the public,95 established that the President could act 
even in areas seemingly entirely within the control of Congress under 
a theory of implied delegation of congressional power. The Court found 
a history of such presidential actions96 and stated that, as a practical 
matter, a valid power was established by the long history of executive 
action with continued congressional acquiescence.97 The Court presumed 
that Congress would not have permitted unauthorized acts to crystallize 
into a regular practice.98 The Court recalled the principle first stated in
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Little v. Barr erne that Congress’ “acquiescence was equivalent to consent 
to continue the practice until the power was revoked by subsequent ac
tion by Congress.” 99

An analogy may be drawn between the practice in Midwest Oil—ex
ecutive withholding of public lands—and the practice of presidential im
poundment. Although Presidents have impounded since the time of Jef
ferson,100 Congress has not enacted any general legislation prohibiting 
or controlling the practice.101 However, Congress has utilized mandatory 
language in various statutes which indicates a recognition of an implied, 
delegated power to impound under the more permissive language of 
some appropriation bills.102

The steel seizure case, Youngstown Sheet & Tube Co. v. Sawyer™* 
turned on considerations similar to Little and Midwest Oil. Vital to the 
majority’s position in Youngstown Sheet & Tube Co. was the existence 
of statutes enunciating the procedure that the President was to follow 
in dealing with strikes which affected the national interest.104 In the face 
of such a statute, the President could not act except in the manner dic
tated by Congress.105 President Truman’s steel seizure under his power 
as Commander in Chief was considered beyond his prescribed statutory 
power, even though the question of his power in the absence of a statute 
remained open.106 Thus, the source of the presidential impoundment 
power lies in an implied grant from Congress established by long un
broken practice. But Congress faces no apparent constitutional barrier 
when it chooses to assert its dominance over the President’s action by 
implementing anti-impoundment legislation to control domestic spend
ing. Further examination, however, is needed in the situation where the 

true particularly when, as here, “the land laws are not of a legislative character . . . .” 
Id.

99 Id. at 481.
100 See Fisher, supra note 8, at 361.
101 See Church, supra note 63, at 1242-44.
102 See notes 80-86 supra and accompanying text.

343 U.S. 579 (1952).
104 Id. at 585-86 & n.2.
105 The Court denounced inherent executive power. If previous Presidents had 

exercised seizure power without congressional authority, “Congress has not thereby lost 
its exclusive constitutional authority to make laws necessary and proper to carry out 
the powers vested by the Constitution in the Government of the United States, or in 
any Department or Officer thereof.” 343 U.S. at 586, 588-89. The case has been 
criticized for a much too limited view of presidential power. See Corwin, supra note 87, 
at 56-57; Comment, The Supreme Court, 1951 Term, 66 Harv. L. Rev. 89, 95 (1953). 
See also 2 B. Schwartz, supra note 83, at 69-71.

106See 343 U.S. at 586, 589; id. at 637 (Jackson, J., concurring); id. at 659 (Burton, 
J., concurring); id. at 662 (Clark, J., concurring).
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President acts in his capacity as Commander in Chief or asserts his foreign 
affairs powers.

IMPLIED CONSTITUTIONAL FOREIGN AFFAIRS POWERS

Presidential Power as Commander in Chief. Presidents and their
spokesmen assert that the powers surrounding the constitutional office of 
Commander in Chief are a source of impoundment authority.107 The spe
cific assertion that a state of war justified deferred spending was first 
made by Franklin Roosevelt108 who was successful in obtaining some 
formal statutory impoundment authority.109 But examination of the 
presidential power as Commander in Chief as a source of impoundment 
power reveals no support for impoundment in the intent of the 
framers,110 the Constitution, or judicial opinions.111 Furthermore, the steel 
seizure case, Youngstown Sheet & Tube Co. v. Sawyer,112 refutes the 
idea that broad powers exist over internal affairs in the face of contrary 
legislation.113 * * When exercising concurrent power, the President has wide 
latitude to respond to sudden events on his own initiative only in the 
absence of legislative action. Once the Congress has legislated a mode of 
proceeding, the President must follow it or risk judicial intervention.

107 See Letter from President John F. Kennedy to Hon. Carl Vinson, Chairman, 
House Armed Services Committee, Mar. 20, 1962, in 1911 Impoundment Hearings 526; 
“A Conversation with the President” on live television and radio with Howard K. 
Smith, Mar. 22, 1971, in 1911 Impoundment Hearings 599. See also 1911 Impoundment 
Hearings 95 (statement of Caspar W. Weinberger, Deputy Director, Office of Manage
ment and Budget); Fisher, supra note 57, at 367.

108 In his 1941 budget message President Roosevelt recommended the deferral of 
certain projects that would interfere with defense programs by diverting manpower and 
materials. See 87 Cong. Rec. 67, 68 (1941). President Roosevelt later won a political 
victory over Senator McKellar when the Senator tried to attach an anti-impoundment 
rider to an appropriation. See note 155 infra and accompanying text. The history and 
growth of presidential impoundment in the area of defense has been reported at 
length. See generally Stassen, supra note 63; Williams, supra note 57, in 1911 Im
poundment Hearings 378.

109 See Fisher, supra note 57, at 364-65.
no See Stassen, supra note 63, at 1187-88.
in See id. at 1189-90.
112 343 U.S. 579 (1952); see notes 103-104 supra and accompanying text.
113 See Stassen, supra note 63, at 1192-95. “Whenever the Constitution explicitly 

divides the responsibility for a particular action between the two branches, it provides 
no method by which the President can effect his will over the opposition of Con
gress .... Furthermore, the lesson of the steel seizure case ... is that the legislative 
will must prevail when there is conflict within the twilight zone.” 116 Cong. Rec. 
16,479 (1970); cf. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 644 (1952)
(Jackson, J., concurring). See also 116 Cong. Rec. 15,409, 15,412, 16,478-81 (1970)
(restraints on presidential warmaking power).
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Foreign Affairs Power. The executive branch also has argued
that the President can rely on his foreign affairs power for authority to 
impound funds.114 Executive spokesmen cite the Supreme Court’s broad 
description of the President’s foreign affairs power in United States v. 
Curtiss-Wright Export Corp.115

See 1911 Impoundment Hearings 233-38 (statement of Assistant Attorney General 
William H. Rehnquist).

H5 Id. at 235; see United States v. Curtiss-Wright Export Corp., 299 U.S. 304 (1936).
H6 299 U.S. at 319. The case involved a challenge to a Joint Resolution permitting 

the President to declare an arms embargo by proclamation “as he may deem neces
sary” on the ground that such an unfettered discretion represented an illegal delegation 
of legislative power. Id. at 312, 314.

117 Id. at 320.
118 The practical considerations were better knowledge of foreign conditions, con

fidential sources of information, secrecy, and fear of hampering future negotiations. 
See id. at 320-21.

See id. at 322-29.
120 See id. at 329. But whatever Curtiss-Wright stated concerning Congress’ freedom 

to delegate, it did not erect any barriers to the congressional assertion of control. 
Against a broad assertion of presidential power over foreign spending must be weighed 
the limitations of the Constitution which places the spending power firmly in the 
hands of Congress. See id. at 320.

121 See 1911 Impoundment Hearings 34-35 (statement of Representative Charles E. 
Bennett); 114 Cong. Rec. 19,930-32 (1968).

“In this vast external realm, with its important, complicated, deli
cate and manifold problems, the President alone has the power to 
speak or listen as a representative of the nation .... Into the field 
of negotiations the Senate cannot intrude; and Congress itself is 
powerless to invalidate it. ” 116

This “very delicate plenary and exclusive power of the President as the 
sole organ of the federal government” 117 in foreign relations implies a 
large degree of freedom for the Executive. The Court concluded that, 
due to the nature of foreign relations, practical considerations,118 and a 
history of similar delegations of authority in foreign affairs,119 broad dele
gation of unfettered authority was constitutionally permissible.120 How
ever, the Court has never decided whether Congress delegated power to 
impound foreign aid monies.

Legislating an End to Impoundment

Although vocal in its opposition to executive impoundment,121 Con
gress has made few attempts to legislate a comprehensive solution to the 
problem. However, proposals, both general and specific, have been made 
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over the years, and a few have even become law. The proposals fall into 
two categories: those which seek to contain impoundment indirectly 
without explicitly ordering the President to spend all the funds in ques
tion, and those which adopt a mandate-to-spend approach.

THE INDIRECT APPROACH

Among those proposals which seek to contain impoundment indirect
ly, the most prominent are: the establishment of a percentage ceiling on 
the amount of impounding in a given year;122 a constitutional amend
ment giving the President an item veto;123 a requirement that the Presi
dent notify Congress of impoundments as they occur;124 and authoriza
tion for the Comptroller General to initiate suit against the Executive 
whenever the Comptroller General has reasonable cause to believe that 
an illegal impoundment has occurred.125

122 See 1911 Impoundment Hearings 206 (statement of Professor Alexander Bickel, 
Yale University).

123 See H.R. Res. 299, 92d Cong., 1st Sess. (1971).
124 See Federal Impoundment and Information Act, Pub. L. No. 92-599, § 402, 86 

Stat. 1325 (1972), amending 31 U.S.C. § 581(b) (1970).
125 See S. 2702, 92d Cong., 1st Sess. (1971); 1911 Impoundment Hearings 194 (state

ment of Professor Preble Stolz, University of California School of Law). Other 
methods of indirect control have been suggested. A bill was proposed in the 93d 
Congress that would grant standing to members of Congress to litigate the legality 
of impoundments. H.R. Res. 154, 93d Cong., 1st Sess. (1973); see Statement by Ralph 
Nader Before the Subcomm. on Separation of Powers of the Senate Comm. on the 
Judiciary, and the Ad Hoc Subcomm. on Impoundment, of the Senate Comm, on 
Government Operations, Washington, D.C., Jan. 30, 1973. See also S. 518, 93d Cong., 
1st Sess. (1973) (proposed Senate confirmation of director and deputy director of 
Office of Management and Budget); S. 1030, 93d Cong., 1st Sess. (1973) (expanded 
role for Congress in budget-making process); S. 676, 93d Cong.,'1st Sess. (1973) (ex
panded role for Congress in budget-making process).

126 See 118 Cong. Rec. Si8,507 (daily ed. Oct. 17, 1972).
127 Id. at H10,277-78 (daily ed. Oct. 18, 1972).

Percentage Ceiling and Item Veto. The percentage ceiling and
item veto proposals represent recognition of legislative inability to con
trol executive impoundment. Both grant the President wide authority 
to affect spending but seek to retain ultimate spending control in Con
gress. A percentage ceiling would limit the amount of annual presi
dential impoundment. The initial House-Senate conference version of 
the 1972 spending ceiling bill was actually a 20 percent ceiling on im
poundment.126 Disagreement over this percentage was one of the reasons 
the spending ceiling bill died.127 Apparently, any ceiling proposal would 
please neither branch of government. Individual Congressmen would be 
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just as upset to see projects in their districts curtailed under a percentage 
ceiling as under present impoundment practice; the President, viewing 
any precise figure as an infringement of his power, would find the per
centage too low.

At the 1971 impoundment hearings, wide support was generated for 
a constitutional amendment giving the President an item veto.128 Theo
retically, if under such authority the President vetoed an item of legisla
tion instead of impounding, Congress would be given the opportunity 
to override the action. However, the proposal fails on its premise. Be
cause the President finds it easier to impound rather than 'exercise his 
qualified veto, the same considerations likely would prompt him to 
choose impoundment over an item veto.129 Another defect of the item 
veto proposal is that its alleged value as a check on executive action 
would be hampered by Congress’ traditional inability to muster a two- 
thirds vote to override a veto.

128 See 1911 Impoundment Hearings 92, 236, 260 (statements of Senator Charles 
Mathias and Assistant Attorney General William H. Rehnquist).

129 See id. at 260, 261 (statement of Senator Charles Mathias).
130 Pub. L. No. 92-599, 86 Stat. 1325 (1972), amending 31 U.S.C. § 581(b) (1970).
131 Id. § 402, 86 Stat. 1326 (1972); see Act of March 8, 1973, Pub. L. No. 93-9, 

§ 203, 87 Stat. 7; Act of January 19, 1973, Pub. L. No. 93-1, § 2, 87 Stat. 3. Impound
ment notices will be disclosed in the Federal Register. Federal Impoundment and 
Information Act, Pub. L. No. 92-599, § 402, 86 Stat. 1326 (1972).

132 See Federal Impoundment and Information Act, Pub. L. No. 92-599, § 402, 86 
Stat. 1325 (1972).

133 See Senate Comm, on Gov’t Operations, Staff Memorandum No. 85-2-27, June 
23, 1958, in 1911 Impoundment Hearings 527.

Notice Requirement. In 1972, the Federal Impoundment and
Information Act130 became law. This statute requires the President to 
report all instances of partial or complete impoundment of appropriated 
funds to Congress, the Comptroller General, and to the public.131 The 
report must contain the amount of funds impounded, the date of the 
impoundment order, the date the funds were actually impounded, the 
department which would have received the funds, the duration of the 
impoundment, the reasons for and the estimated fiscal, economic, and 
budgetary effects of the impoundment.132

Impoundment notification is not a new concept. As early as 1958, a 
similar proposal was advanced by Appropriations Committee Chairman 
Carl Hayden to head off a bill introduced by Senator Mike Mansfield 
that sought to prohibit impoundment.133 The Office of Management and 
Budget has opposed the notice requirement, arguing it would impose a 
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heavy and costly workload on that office.134 The Office of Management 
and Budget believed it already was performing a notification function 
by informing the House Appropriations Committee of all apportioned 
reserves and servicing impoundment information requests from indi
vidual congressmen.135

134 Letter from Wilfred H. Rommel, Assistant Director for Legislative Reference, 
Office of Management and Budget, to Senator John L. McClellan, Chairman, Committee 
on Government Operations, Aug. 20, 1971.

Id. But see 117 Cong. Rec. S15,282 (daily ed. Sep. 29, 1971) (remarks of Senator 
Hubert H. Humphrey).

136 In the same law requiring impoundment notification, Congress took a small step 
toward reasserting control over the spending power by establishing a joint committee 
to recommend procedures for improving congressional control over budgetary outlay 
and receipt totals. Act of Oct. 27, 1972, Pub. L. No. 92-599, § 301, 86 Stat. 1324.

137 See Federal Impoundment and Information Act, Pub. L. No. 92-599, § 402, 86 Stat. 
1325 (1972), amending 31 U.S.C. § 581(b) (1970). Given the divergent views on what 
constitutes an impoundment, such a definition is crucial to any control effort. See 
notes 3-13 supra and accompanying text.

138 Letter from Deputy Attorney General Richard G. Kleindienst to John L. McClel
lan, Chairman, Committee on Government Operations, Sep. 22, 1971. In its brief in 
State Highway Commission v. Volpe, the Justice Department pointed out that the new 
reporting law applied only to appropriated funds, and not to the deferral of highway 
trust fund apportionments. Brief for the Appellants at 22, State Highway Comm’n v. 
Volpe, No. 72-1512 (8th Cir., Apr. 2, 1973).

139 See 1971 Impoundment Hearings 259 (statement of Robert F. Keller, Assistant 
Comptroller General of the United States).

t^Id. at 194 (statement of Professor Preble Stolz, University of California School 
of Law).

Although closer congressional monitoring of executive impoundments 
is a necessary first step,136 a notice requirement, standing alone, hardly 
would deter the practice. The new law does not define impoundment, 
thereby permitting the President to report only what he considers to be 
an impoundment.137 Furthermore, the Justice Department has claimed 
there is a constitutional impediment to requiring reports of impound
ments connected with the President’s responsibilities as Commander in 
Chief and his leadership role in foreign affairs.138 Additionally, because 
individual congressmen and committees usually become aware of spe
cific impoundments very quickly via constituents and interest groups, 
the new law may have a marginal effect.139

Comptroller General Suit. At the 1971 impoundment hearings,
one witness suggested that impoundment might be controlled by author
izing the Comptroller General to sue the executive branch whenever he 
had reasonable cause to believe an illegal impoundment had occurred.140 
This proposal was based on a bill introduced by Senator Abraham Ribi- 
coff that sought to deal with allegedly illegal spending through litigation 
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rather than impoundment.141 The Comptroller General’s office is re
luctant to assume the task of monitoring executive impoundments and 
laying the groundwork for subsequent suits.142 Nevertheless, the pro
posal would establish the courts as a buffer between the two contentious 
tranches, develop a body of case law to contain future impoundment 
problems, and ultimately deter the practice to some degree.

141 See S. 1022, 92d Cong., 1st Sess., tit. VII, § 320(a) (1971). See also S. 2702, 
92d Cong., 1st Sess. (1971).

142 See1 1971 Impoundment Hearings 253-62 (statement of Robert F. Keller, Assistant 
Comptroller General of the United States). But see Washington Post, Jan. 17, 1973, 
§ A, at 4, col. 8 (Rep. Ogden Reid’s plan to turn the General Accounting Office into 
a superbudget agency for Congress).

143 See H.R.J. Res. 577, 92d Cong., 1st Sess. (1971); H.R.J. Res. 305, 92d Cong., 
1st Sess. (1971).

i44See S. 3578, 85th Cong., 2d Sess. (1958).
145 See S. 353, 93d Cong., 1st Sess. (1973); S. 2851, 92d Cong., 1st Sess. (1971); S. 2027, 

92d Cong., 1st Sess. (1971).
146 See 1971 Impoundment Hearings 137 (statement of Caspar W. Weinberger, Deputy 

Director, Office of Management and Budget). See also notes 43-106 supra and accom
panying text.

The chief defects of such a proposal are those inherent in any attempt 
to litigate an impoundment. The power of the Executive to moot a case 
at will by releasing funds, the multitude of procedural challenges a liti
gant would face, and the months or years before a final decision, would 
make litigation costly and difficult. Also, in view of the billions of dollars 
and hundreds of programs involved in impoundments, individual Comp
troller General suits, by themselves, could not possibly serve as a com
prehensive solution to the impoundment problem.

MANDATING SPENDING

Although the indirect approaches to curbing impoundment are im
perfect, not every proposal which seeks to solve the problem by man
dating the Executive to spend is comprehensive or credible. Mandate- 
to-spend proposals have varied from ineffectual resolutions urging the 
President to release impounded funds to the insertion of directory lan
guage in specific legislation,143 and from an outright ban on impound
ment144 to the relatively sophisticated legislative veto approach of the 
Ervin impoundment bills.145

Congressional Power to Order Spending. Congress has the con
stitutional power to control executive impoundments by mandating 
spending.146 In two recent district court cases testing executive impound
ments, the Justice Department made no direct attempt to argue that 
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Congress could not order spending, but argued instead that Congress in 
both instances had delivered no mandate.147 In appealing one of these 
cases, the Government modified its position and claimed that Congress 
possesses the unquestioned power to directly attempt to impose man
datory spending requirements on the executive branch.148

i4? See State Highway Comni’n v. Volpe, 347 F. Supp. 950, 953-54 (W.D. Mo. 1972), 
aff’d, No. 72-1512 (8th Cir., Apr. 2, 1973); Housing Authority v. United States Dep’t 
of Health, Educ., & Welfare, 340 F. Supp. 654, 656 (N.D. Cal. 1972).

148 Brief for Appellant at 46, State Highway Comm’n v. Volpe, No. 72-1512 (Sth 
Cir., Apr. 2, 1973). However, at oral argument, counsel for the Government stated, 
“I suppose our brief comes as close as it can to conceding that were Congress to 
make this mandatory, that would be the end of. the case .... I would say almost 
certainly that without tending to give away what the White House might decide in 
any particular statute, that where it is mandated clearly, the Executive would have 
to spend that money . . . .” State Highway Comm’n v. Volpe, No. 72-1512 (8th Cir., 
Apr. 2, 1973).

149 See 1911 Impoundment Hearings 181-89 (statement of Professor Joseph Cooper, 
Department of Political Science, Rice University).

iso S. 3578, 85th Cong., 2d Sess. (1958); see Hearings on Prohibiting Withholding 
or Impounding of Appropriations and Amending the Antideficiency Act Before a 
Subcomm. of the House Comm. on Government Operations, 85th Cong., 2d Sess. 
(1958).

151 Senate Comm, on Gov’t Operations, Staff Memorandum No. 85-2-27, June 23, 
1958, in 1911 Impoundment Hearings 521-35.

152 Sec Washington Post, Jan. 31, 1973, § A, at 2, col. 3. A limited prohibition of 
impoundment was proposed by Senator Humphrey. See S. 1030, 93d Cong., 1st Sess. 
§ 402 (1973). This bill would prohibit impoundment if it would terminate or other
wise impair the legislative intent of a program. The bill avoids the enforcement 
problem a general impoundment prohibition would create by adopting a Government 
Accounting Office investigation of the “illegal” impoundment and a subsequent Ervin- 
bill-type legislative veto of the President’s action. Id. §§ 403-04; see notes 163-175 
infra and accompanying text.

Nevertheless, under a broad mandate-to-spend approach, Congress 
either can order the President to spend funds in general or completely 
prohibit impoundment.149 In 1958, hearings were held on a bill intro
duced by Senator Mansfield making it unlawful “notwithstanding any 
other provision of law” for an executive branch official to “withhold, 
impound or otherwise prevent any moneys appropriated by the Congress 
from being promptly used or applied by contract or otherwise for the 
purpose designated in the appropriating act.” 150 However, the bill never 
left committee because of congressional and executive criticism that the 
proposal would repeal the Antideficiency Act, encourage waste, and 
undercut the President’s Commander in Chief powers and his obligation 
to faithfully execute all laws.151

Recently, Ralph Nader has resurrected the Mansfield bill’s ap
proach.152 At hearings on the Ervin impoundment control bill, Nader 
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asserted that Congress should declare the impoundment practice illegal 
per ye.153 Thus, if the President wanted to reduce an appropriation, he 
would have to submit a bill to Congress, much as he now does for a 
supplemental appropriation.154

153 See Washington Post, Jan. 31, 1973, § A, at 2, col. 3.
154 See id. Under the Nader proposal, executive branch officials could be jailed for 

contempt if they persisted in impounding. Associated Press Dispatch, Jan. 30, 1973. 
Certainly, a more narrowly-drawn proposal would be less abrasive and easier to 
enforce against a conscientious President. As Senator Ervin said of the Nader pro
posal, “I don’t think the courts are going to put the President in jail.” Id.

155 For example, during World War II, Senator Kenneth McKellar attached manda
tory spending language to both a roads bill and a defense appropriations bill. J. 
Williams, supra note 57, in 1911 Impoundment Hearings 378, 387-91; see H.R. 2798, 
78th Cong., 1st Sess., § 9 (1943); 89 Cong. Rec. 10,358 (1943). In both instances, the 
Senate approved the amendments, but ultimately the language of one amendment was 
diluted in conference and the second amendment failed to pass the House. See J. 
Williams, supra note 57, in 1911 Impoundment Hearings 387-91. See also 96 Cong. 
Rec. 7544 (1950) (directive language deleted from naval construction bill).

In 1966, compromise language ordered the construction of nuclear frigates “unless 
the President fully advises the Congress that . . . construction is not in the national 
interest.” H.R. Rep. No. 1679, 89th Cong., 2d Sess. (1966). This qualified mandate 
replaced the stiffer directive urged by the House. See H.R. Rep. No. 1536, 89th Cong., 
2d Sess. (1966). See also S. 3039, 92d Cong., 2d Sess. § 174(c) (1972) (unsuccessful 
effort to prevent withholding of highway funds); 114 Cong. Rec. 19,933-34 (1968) 
(mandatory language in highway bill replaced with “sense of Congress” language).

Most recently in April, 1973, President Nixon vetoed legislation that would have 
required him to spend $300 million for rural water and sewer grants. He called the 
bill’s mandate-to-spend provision “probably unconstitutional.” Washington Post, Apr. 
6, 1973, § A, at 1, col. 6.

156 Pub. L. No. 87-195, 75 Stat. 424 (codified in scattered sections of 22 U.S.C.).
157 S. 2820, 92d Cong., 1st Sess. § 108 (1971).
158 S. Rep. No. 590, 92d Cong., 1st Sess. 13 (1971); H.R. Rep. No. 761, 92d Cong.. 

Ad Hoc Mandates to Spend. On numerous occasions, Congress
has sought with little success to protect specific programs from impound
ment by inserting mandatory spending language in routine authorization 
or appropriation bills.155

However, an ad hoc mandate-to-spend proposal successfully emerged 
from the 92 d Congress. The Senate Foreign Relations Committee pro
posed an amendment to the Foreign Assistance Act of 1961156 prohibit
ing obligation or expenditure of foreign aid funds until the Comptroller 
General certified to Congress that fiscal 1971 impoundments in eight 
categories of appropriations had ceased.157 A House-Senate conference 
modified this provision to require release of fiscal 1971 funds only for 
programs of the Departments of Agriculture, Health, Education, and 
Welfare and Housing and Urban Development.158 In addition, as passed, 
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the provision contained a loophole exempting “funds being withheld in 
accordance with specific requirements of law.”159 Nevertheless, in May 
1972, less than three months after the law was enacted, the Comptroller 
General certified that the funds had been released but without indicating 
the amount actually freed or the amount still being withheld in accord
ance with specific requirements of law.160

1st Sess. 32 (1971); see Foreign Assistance Act of 1971, Pub. L. No. 92-226, § 658(a), 
86 Stat. 20.

159 Foreign Assistance Act of 1971, Pub. L. No. 92-226, § 658(b), 86 Stat. 20.
160 Letter from Comptroller General Elmer B. Staats to the President of the Senate 

and the Speaker of the House of Representatives, May 2, 1972.
161/^77 lmpoundnmt Hearings 139 (statement of Caspar W. Weinberger, Deputy 

Director, Office of Management and Budget). As examples of the uncontrollable items 
in the budget, Weinberger cited interest on the national debt, social security, welfare, 
and medicare. Id.

162 id. at 234.
163 S. 373, 93d Cong., 1st Sess. (1973). This bill is the successor to two bills previously 

introduced by Senator Ervin. See S. 2581, 92d Cong., 1st Sess. (1971); S. 2027, 92d 
Cong., 1st Sess. (1971). There have been significant amendments to the original Ervin 
bill. See notes 174-175 infra and accompanying text.

Focusing only on legislative-executive battles over boiler-plate spend
ing language obscures other congressional successes with mandatory 
spending language. The Office of Management and Budget admitted at 
the 1971 impoundment hearings that two-thirds of the budget is virtual
ly “uncontrollable,” because Congress has left the President no discretion 
on spending.161 According to former Assistant Attorney General Wil
liam Rehnquist, the Executive determines whether discretion exists, not 
necessarily from the presence or absence of mandatory spending lan
guage, but by construing the statute in question as a whole.162 The ad
vantages of inserting mandatory language—whether boiler-plate or the 
more subtle discretion-narrowing variety—in legislation are that the clar
ification of congressional intent might deter a conscientious Executive 
from impounding the specific appropriations and might afford bene
ficiaries of the law a chance of success in a suit to obtain the fund. The 
major defect is that such a technique is not an over-all solution to the 
problem. While some laws may emerge from Congress tightly-drafted 
and sufficiently mandatory, others confer unbridled discretion. It is this 
defect the Ervin proposal seeks to remedy.

The Ervin Bill

The original version of the Ervin impoundment control bill, S. 373,163 
combined the notice requirement and ad hoc mandate to spend pro
posals and required the President to report to Congress within 10 days 
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after impoundment of any funds appropriated or otherwise obligated 
for a specific purpose or project.164 The presidential message would 
have to specify the amount of the impoundment, the reasons for the 
action, and all other information currently required.165 Under the orig
inal version of the bill the “impounding of funds” included withholding 
or delaying the expenditure or obligation of funds appropriated or other
wise obligated for projects or activities, and the termination of author
ized activities for which appropriations have been made.166 When intro
ducing the legislation Senator Ervin said the broad definition was in
tended “to preclude any form of executive action affecting appropriated 
funds from escaping the scope of the bill through semantic gyrations.” 167

164 S. 373, 93d Cong., 1st Sess. § 1(a) (1973).
165 Id.-, see notes 130-132 supra and accompanying text.
166S. 373, 93d Cong., 1st Sess. § 3(a)(1) (1973). Apparently prodded by Ralph 

Nader’s suggestion to broaden the definition of impoundment in the Ervin bill, the 
Senate Government Operations Committee reported out S. 373 with the following 
definition:

For purposes of this Act, the impounding of budget authority includes
(1) withholding, delaying, deferring, freezing, or otherwise refusing to 

expend any part of budget authority made available (whether by estab
lishing reserves or otherwise) and the termination or cancellation of 
authorized projects or activities to the extent that budget authority has 
been made available,

(2) withholding, delaying, deferring, freezing or otherwise refusing to 
make any allocation of any part of budget authority (where such allocation 
is required in order to permit the budget authority to be expended or ob
ligated),

(3) withholding, delaying, deferring, or otherwise refusing to permit a 
grantee to obligate any part of budget authority (whether by establishing 
contract controls, reserves, or otherwise), and

(4) any type of Executive action or inaction which effectively precludes 
or delays the obligation or expenditure of any part of authorized budget 
authority.

119 Cong. Rec. S6664, S6671 (daily ed. Apr. 4, 1973). See also Nader Statement, supra 
note 125.

167 119 Cong. Rec. S637 (daily ed. Jan. 16, 1973).
168 S. 373, 93d Cong., 1st Sess. § 2 (1973). There are procedural safeguards designed 

to expedite consideration of the resolution. See id. § 4.
169 S. 2027, 92d Cong., 1st Sess. (1971). The approach of the initial Ervin anti-im

poundment bill has been adopted by the House Democratic leadership. 5 Nat’l J.

The Ervin bill requires the President to cease impounding within 60 
days after Congress receives the message unless both Houses ratify the 
impoundment by concurrent resolution.168 The toughness of the im
poundment control bill is illustrated by comparing it with one of Sen
ator Ervin’s earlier anti-impoundment proposals. S. 2027, introduced in 
the 92d Congress, would have required affirmative action by both the 
House and the Senate.169 Congress would have had to pass a joint resolu



1973] Presidential Impoundment 1319

tion within 60 days of notification, directing the President “to cease such 
impounding and to take care that the appropriation law thereby affected 
be faithfully executed.” 170 Many impoundments would have survived 
this bill through congressional inaction, which would severely handicap 
a party litigating the validity of a particular impoundment. On the other 
hand, S. 373 would drastically curb impoundments, because there are 
few, if any, which Congress would approve.171

362 (1973); see H.R. 5193, 93d Cong., 1st Sess. (1973). This proposal was introduced 
by Rep. George H. Mahon, who in the past, has defended presidential impoundment. 
At a press conference on March 6, 1973, Mahon said of H.R. 5193: “This bill is not 
designed to settle constitutional questions. Rather, it is designed to deal with a 
reality.” 5 Nat’l J. 362 (1973).

no S. 2027, 92d Cong., 1st Sess. § 3 (1971).
171 See Letter from Caspar W. Weinberger, Deputy Director, Office of Management 

and Budget, to Senator John L. McClellan, Chairman, Committee on Government 
Operations, Nov. 9, 1971. Another difference between the two bills is the type of 
resolution required of Congress. The earlier bill required Congress to express its 
disapproval in a joint resolution which is subject to presidential veto. See S. 2027, 
92d Cong., 1st Sess. § 3 (b) (1) (1971).

172 Compare S. 373, 93d Cong., 1st Sess. (1973) 'imth S. 2027, 92d Cong., 1st Sess. 
(1971). See also S. 3475, 92d Cong., 2d Sess. (1972). S. 3475, also introduced by Senator 
Ervin, would have established a legislative veto, similar to that in S. 2027, over 
executive agreements. Id. The preamble of S. 3475 recognized “a system of shared 
powers between the legislative and executive branches of the United States Government 
in the making of international agreements.” Id.

173 Ralph Nader takes a contrary view. See Associated Press Dispatch, Jan. 30, 
1973. In general, Nader criticizes the Ervin bill on four counts: it might be con
strued to confer approval of past impoundments; it provides for too hurried a con
sideration of the merits of the impoundment (compared to careful and deliberate at
tention that a supplemental request for reduction would receive); it should be aimed 
at government officials below the presidential level as well as the Chief Executive to 
prevent courts from dismissing impoundment suits out of reluctance to force the 
President to action; and it gives the President 60 days worth of impoundment. See 
Nader Statement, supra note 125.

While the earlier bill envisioned a shared spending power, the 1973 
impoundment control bill proceeds on the assumption that Congress has 
paramount spending power.172 Because presidential spending power is 
based either on congressional delegation or executive usurpation, and 
because the current bill concedes an executive power to withhold funds 
for 60 days, S. 373 at least minimally respects the separation of powers. 
Moreover, the 60 day grace period theoretically serves an important 
function by providing Congress with a minimal amount of time to weigh 
the justification for the particular impoundment.173

In April, 1973, the Senate Government Operations Committee ap
proved S. 373 with a number of significant amendments, which provided 
exemptions from mandatory spending for impoundments established un
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der the Antideficiency Acts and for proportional cuts made under a $268 
billion spending ceiling, an expanded definition of impoundment, and 
the designation of the Comptroller General as a monitor, investigator 
and congressional litigant of impoundments.174 This version of S. 373 
was overwhelmingly approved by the Senate as an amendment to the 
dollar devaluation bill in what was probably a symbolic gesture of op
position to impoundment.175

174 See 119 Cong. Rec. S6662-67 (daily ed. Apr. 4, 1973). The reported version of 
S. 373 also: 1) contains a lengthy list of “findings” on the President’s lack of authority 
to impound and the Congress’ power to mandate spending; 2) requires more specific 
data on an impoundment when the debt ceiling is offered as justification; 3) applies 
to executive branch officials as well as the President; 4) prevents the Executive from 
nullifying the bill by failing to report impoundments; 5) establishes a system whereby 
the President could ask Congress for a supplemental recission of an appropriation 
rather than resort to impoundment; 6) declares that the bill in no way ratifies past 
impoundments; and 7) waives the 60 day “grace period” for an impoundment if 
Congress wishes to disprove all or part of an impoundment sooner. Id.

175 Id. at S6696. Because of House germaneness rules, the Ervin anti-impoundment 
amendment may be dropped from the dollar devaluation bill in conference. See 
Washington Post, Apr. 5, 1973, § A, at 1, col. 6.

176 See Memorandum from Assistant Attorney General William H. Rehnquist to 
Edward L. Morgan, Deputy Counsel to the President, Dec. 19, 1969, in 1971 Im
poundment Hearings 290.

177 347 F. Supp. 950 (W.D. Mo. 1972), afi’d, No. 72-1512 (8th Cir., Apr. 2, 1973). 
See also National Council of OEO Locals v. Phillips, Civil No. 379-73 (D.D.C., Apr. 
11, 1973) (successful challenge to impoundment of funds appropriated for OEO).

178 A variety of other anti-impoundment suits are already underway or completed. 
See, e.g., National Council of OEO Locals v. Phillips, Civil No. 379-73 (D.D.C., Apr. 
11, 1973) (successfully challenging impoundment of funds appropriated for OEO); 
Texas v. Ruckelshaus, Civil No. A-73-CA-38 (W.D. Texas, filed Feb. 28, 1973) (seek
ing release of impounded water pollution funds); National Ass’n of Collegiate Veterans, 
Inc. v. Ottina, Civil No. 349-73 (D.D.C., filed Feb. 22, 1973) (suit to force expenditure 
of subsidies for colleges that recruit ex-GI’s); Brown v. Ruckelshaus, Civil No. 73-154- 
AAH (C.D. Cal., filed Jan. 26, 1973) (challenging impoundment of water pollution 
control funds); Guadamuz v. Ash, Civil No. 155-73 (D.D.C., filed Jan. 26, 1973) (chal
lenging impoundment of funds for the Rural Environmental Assistance Program and 
the Federally Assisted Code Enforcement Program); City of New York v. Ruckelshaus, 

Impoundment in Court

Where congressional intent to mandate spending is at all questionable, 
there is some evidence that the President may feel free to impound if no 
one is able to bring suit forcing him to spend.176 177 Until recently no plain
tiff ever had challenged successfully the impoundment of public funds. 
However, State Highway Commission v. Volpe,111 has altered this situ
ation. Upheld on appeal, Volpe will lend credibility to legislated curbs 
on impoundment and encourage subsequent suits forcing the executive 
branch to spend appropriated funds.178
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The roots of the Volpe decision lay in the long-standing executive
legislative feud over the impoundment of monies in the Federal High
way Trust Fund. In September 1966, President Lyndon Johnson an
nounced that a $3 billion reduction or deferral of lower priority federal 
expenditures was required to assure the continuing health of the econ
omy.179 One of the programs targeted for deferral was the federal high
way program, which provides funds to the states for construction of 
highway systems, including the interstate system.180

Civil No. 2466-72 (D.D.C., filed Dec. 12, 1972) (class action challenging impoundment 
of funds for waste treatment) ; National Ass’n of Housing & Redev. Officials v. Rom
ney, Civil No. 2080-72 (D.D.C., filed Oct. 16, 1972) (tenant suit to release housing 
funds); South Carolina State Highway Dep’t v. Volpe, Civil No. 72-940 (D.S.C., 
filed July 26, 1972) (suit to release impounded highway funds); Canal Authority v. 
Froehlke, Civil No. 71-92-Civ-J. (M.D. Fla., filed Feb. 12, 1971) (challenging halt in 
construction of the Cross-Florida Barge Canal).

A first step toward another court victory for anti-impoundment forces occurred 
when the Office of Education consented to publish regulations in the Federal Register 
implementing procedures for the filing of applications from colleges and universities 
for funds to recruit ex-GI’s and to accept and process such applications. See Order 
of March 27, 1973, National Ass’n of Collegiate Veterans, Inc. v. Ottina, Civil No. 
349-73 (D.D.C., filed Feb. 22, 1973). See also Amended Complaint for Declaratory and 
Injunctive Relief, March 28, 1973, National Ass’n of Collegiate Veterans, Inc. v. Ottina, 
Civil No. 349-73 (D.D.C., filed Feb. 22, 1973).

179 Transmitting Proposals for Measures for Curbing Inflation and Preserving 
Our National Economy, H.R. Exec. Doc. No. 492, 89th Cong., 2d Sess. 1-4 (1966).

180 See 42 Op. Att’y Gen. 1 (1967).
181 See 1911 Impoundment Hearings 65-67.
182 Pub. L. No. 85-767, 72 Stat. 885, as amended, Federal Aid Highway Act of 1970, 

23 U.S.C. § 104 (1970).
183 See Opinion of Comptroller General, Dec. No. B-160891 (1967), in 1971 Im

poundment Hearings 66.
184 Id.
185 42 Op. Att’y Gen. 7-9 (1967). Clark went even further in defending the 

presidential power to impound by saying that appropriation acts are permissive in 
nature, impose no obligation to spend, and that the duty of the President to faithfully 
execute the laws does not require that funds made available be fully expended. Id. at 

Congressional criticism of the action resulted in the issuance of two 
advisory opinions on the legality of the deferral.181 The Comptroller 
General concluded that nothing in the Federal Aid Highway Act of 
1958182 specifically required the executive branch to obligate all the 
highway funds available and that the states had no vested interest in the 
funds at the apportionment stage when the deferral occurred.183 In addi
tion to finding a lack of mandatory spending language in the highway 
statute, the Comptroller General was unaware of such a requirement in 
any other law.184 Attorney General Ramsey Clark also concluded that 
the Federal Aid Highway Act contained no mandatory language.185 
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These advisory opinions did not stop congressional opponents of the 
President’s action. In 1968, as part of a bill authorizing appropriations 
for highway construction for fiscal 1970 and 1971, the House approved 
language prohibiting the impoundment of highway trust funds.186 The 
Senate version, however, contained no such prohibition.187 When the 
issue was resolved in conference, the prohibition became a “sense of 
Congress” resolution that apportioned highway funds should not be im
pounded.188

4, 5. In addition, the Attorney General argued that in this case, the withholding of 
funds was a mere deferral that would have no adverse effect on the completion of the 
federal-aid highway program. Id. at 8-9.

186 H.R. 17,134, 90th Cong., 2d Sess. § 15 (1968); see 114 Cong. Rec. 19,931 (1968).
187 See S. 3418, 90th Cong., 2d Sess. (1968).
188 H.R. Rep. No. 1799, 90th Cong., 2d Sess. 9-10, 31 (1968). See also 23 U.S.C. 

§ 101(c) (1970).
189 See State Highway Comm’n v. Volpe, 347 F. Supp. 950 (W.D. Mo. 1972), affd, 

No. 72-1512 (8th Cir., Apr. 2, 1973).
190 Memorandum in Support of Defendants’ Motion to Dismiss Amended Complaint 

and Action or in the Alternative for Summary Judgment at 1-2, State Highway Comm’n 
v. Volpe, 347 F. Supp. 950 (W.D. Mo. 1972).

191 See Defendant’s Response to Order Directing Defendants to Show Cause Why 
Writ of Mandamus Should Not Issue at 9-13, State Highway Comm’n v. Volpe, 347 
F. Supp. 950 (W.D. Mo. 1972).

192 347 F. Supp. at 953.

In August 1970, the Missouri State Highway Commission, beneficiary 
of federal highway funds for the state, filed suit to force release of its 
full apportioned share of fiscal 1971 highway trust funds.189 After a hear
ing, the court found that the state had received its full share of author
ized and appropriated funds for fiscal 1972, but permitted the plaintiff 
to amend its complaint to seek release of fiscal 1973 funds.190

The Government contended that the “sense of Congress” resolution 
of the highway statute prohibiting impoundment was permissive and 
not mandatory, and that controlling the course of the economy and 
scheduling the release of billions of dollars in highway funds were dis
cretionary executive acts not subject to mandamus.191 The district court 
ruled that the Department of Transportation, with Office of Manage
ment and Budget approval, had, by administrative action, effectively 
withheld from the plaintiff sums lawfully apportioned to Missouri from 
the fund, resulting in injury to the state because of continuing inflation 
of highway costs, and interruption of efficient obligation of the appor
tioned funds.192 The court declared that the “sense of Congress” resolu
tion banning impoundment of highway trust funds was sufficient to 
make clear and unambiguous the legislative intent to curb the executive
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practice.193 Attacking the government contention that withholding of 
the funds was necessary to prevent inflation, Chief Judge Becker con
cluded that “these reasons are impermissible reasons for action which 
frustrates the purposes and standards of the Act. . . 194 The court held

193 Id. at 952-53. The court stated that even without the sense of Congress ban, the 
statutory intent was to foreclose impoundment. Id. at 953.

194 Id. at 954.
195 Id. No relief was granted in connection with fiscal 1972 funds.
196 State Highway Comm’n v. Volpe, No. 72-1512 (8th Cir., Apr. 2, 1973), aff’g 

347 F. Supp. 950 (W.D. Mo. 1972).
197 Id. at 2 n.4.
198 Id. at 3.
199 Id. at 6.
200 Id. at 7.
201 Id. at 12.
202 Id. at 13.
203 Id. at 13-17

that the Secretary of Transportation’s action was outside his lawful dis
cretion and ordered him to cease withholding the state’s obligational 
authority for fiscal 1973 apportioned funds.195 The United States im
mediately appealed the decision to the United States Court of Appeals 
for the Eighth Circuit.196

Four days before Chief Judge Becker issued a mandamus, declaratory 
judgment and injunction in the Volpe case, Missouri was informed that 
it would be permitted to obligate all of the funds originally apportioned 
for fiscal year 1973.197 Thus, the appellate court was forced to moot the 
writ of mandamus ordering the Secretary of Transportation to cease 
the fiscal 1973 impoundment.198 But the court refused to moot the dec
laratory judgment, especially in view of the government’s admission that 
further impoundments would be imposed on Missouri’s highway trust 
funds.199

The appellate court singled out the issue of statutory construction 
and made no attempt to analyze the executive’s constitutional powers: 
“The issue before us is not whether the Secretary abused his discretion 
in imposing contract controls, but whether the Secretary has been dele
gated any discretion to so act in the first place.” 200 Hinting criticism of 
the government’s argument that general appropriation acts are permissive 
rather than mandatory,201 the court declared that even if such a maxim 
were true, it would not give the Secretary “unfettered discretion as to 
when and how the monies may be used.” 202

Similarly the court summarily disposed of the government’s conten
tions that Missouri had no vested rights in the funds until after project 
approval203 and that the sense of Congress resolution on impoundment of 
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highway trust funds made such executive actions permissive rather than 
mandatory.204 The court found that the sense of Congress prohibition 
of impoundment merely corroborated what the statute as a whole pro
vided—that apportioned funds may not be withheld from obligation for 
purposes totally unrelated to the highway program.205 Although the ap
plicability of the Anti-Deficiency Act was not argued on appeal, the 
court went out of its way to show that its conclusion was not at vari
ance with the Act.206 The district court’s declaratory judgment was af
firmed and the Government was enjoined from withholding trust fund 
obligational authority from Missouri “for reasons allegedly related to 
the status of the economy and the need to control inflationary pres
sures.” 207

204 Id.
205 Id. at 28.
206 Id. at 32. The court noted that the legislative history of the Anti-Deficiency 

Act made it clear that “this power to withhold funds cannot be used if it would 
jeopardize the policy of the statute.” Id.

207 Id. at 33.

208 U.S. Const, art. II, § 1. However, Senator Ervin, 15 Senate committee chairmen, 
the Senate majority leadership and Ralph Nader’s Public Citizen, Inc., filed an amici 
curiae brief in which they argued that the Executive has no constitutional power to 
impound where Congress has indicated its intent to the contrary. Brief of Amici 
Curiae at 34-38, State Highway Comm’n v. Volpe, Civil No. 72-1512 (8th Cir., Apr. 
2, 1973). Not all impoundment suits have been as successful as Volpe. During the 
last two years, two impoundment suits were dismissed by federal district courts 
basically because the Government released the funds. See Burns v. Volpe, Civil No. 
71-147-Y (D. Md., Jan. 31, 1972); San Francisco Redev. Agency v. United States 
Dep’t of Housing & Urban Dev., Civil No. C. 71-1133 (N.D. Cal., Nov. 5, 1971). 
See also 1911 Impoundment Hearings Wl-51. Another case, Housing Authority v. 
United States Department of Housing & Urban Development, which was dismissed 
ostensibly on procedural grounds, illustrates the wide variety of procedural challenges 
an impoundment litigant faces, and employs reasoning similar to the Missouri case. 
See 340 F. Supp. 654 (N.D. Cal. 1972). Originally, the San Francisco Housing Authori
ty sought to mandamus President Nixon, as well as HUD, to release $150 million in 
allegedly impounded public housing funds by contending that the presidential action 
exceeded statutory discretion and constituted an unconstitutional item veto. See 
San Francisco Redev. Agency v. Nixon, 329 F. Supp. 672 (N.D. Cal. 1971). The court 
dismissed the President as a party but permitted the suit against HUD, pending con
sideration of the government’s other procedural challenges. See id. at 672. In dis-

The limits of the district and circuit court decisions in Volpe are 
clear. Impoundment of highway trust funds is not prohibited per se, but 
economic conditions no longer excuse the practice. Impoundment in the 
area of foreign affairs or national security is untouched. The opinions, 
while making no explicit attempt to deal with constitutional questions, 
appear to destroy the alleged article II justification for impoundment— 
that the President faithfully execute all the laws.208
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Political Realities and Impoundment

Despite two years of intense congressional concern over the problem, 
1973 promises to be a year of unprecedented presidential impoundment. 
Before Congress could congratulate itself on defeating the President’s 
proposal for unlimited impoundment authority, the Chief Executive an
nounced he nevertheless would impound when necessary.209

missing the President as a party, the court cited the lack of authority for the proposition 
that a federal district court may compel the head of the executive branch “to take any 
action whatsoever.” Id.

Many of the same issues raised and rejected in State Highway Commission v. Volpe 
succeeded in the San Francisco case because Congress failed to use mandatory spending 
language in the applicable statute. After examining the housing statute and the record 
of the Senate Subcommittee on Housing and Urban Development’s hearings on the 
impoundments, the court concluded that Congress had not mandated the spending of 
public housing funds. See Housing Authority v. United States Dep’t of Housing 
& Urban Dev., 340 F. Supp. 654, 656 (N.D. Cal. 1972). See also Hearings on the With
holding of Funds for Housing and Urban Dev. Programs, Fiscal Year 1911 Before 
the Subcomm. on Housing & Urban Affairs of the Senate Comm, on Banking, Housing 
and Urban Affairs, 92d Cong., 1st Sess. 93, 99 (1971).

The court refused to reach the constitutional issue, because the absence of standards 
for deciding at what point the Executive’s use of his discretion becomes an abusive 
item veto created a non-justiciable political question. 340 F. Supp. at 656. However, 
the court stated that: “The legislature appears to have created much of the Executive’s 
discretion to withhold funds and would also appear to be able to limit that discretion 
if it so desired.” Id. Thus Housing Authority like State Highway Commission indicates 
that a judicial remedy for impoundment is available via a legislative mandate and 
affirms the power of Congress to curtail Executive discretion to impound appropriated 
funds.

209 See N.Y. Times, Oct. 20, 1972, § 1, at 1, col. 6.
210 pub. L. No. 92-599, 86 Stat. 1325 (1972), amending 31 U.S.C. § 581(b) (1970).

However, Congress did approve the Federal Impoundment and In
formation Act,210 which, although ineffectual by itself, could set the stage 
for a tougher proposal like the Ervin bill. The lines are drawn for a pro
tracted struggle, and historical precedents exist for both sides. Conceiv
ably, this year Congress could become dissatisfied enough to approve a 
strong bill, especially in view of the ascendancy of Senator Ervin to the 
chairmanship of the committee with jurisdiction over his anti-impound
ment bill. But the President would undoubtedly veto such a bill and 
Congress, as presently constituted, probably could not override the veto. 
The struggle over such a proposal, however, might encourage Congress 
to draft spending bills and enabling legislation more tightly in order to 
narrow executive discretion and afford impoundment litigants a con
tinued chance of success.





RECENT DEVELOPMENTS
CIVIL PROCEDURE—class actions—In Federal Class Actions Sep
arate and Distinct Claims May Not Be Aggregated to Satisfy the Amount 
in Controversy Requirement—Zahn v. International Paper Co., 469 F.2d 
1033 (2d Cir. 1972), cert, granted, 41 U.S.L.W. 3441 (U.S. Feb. 20, 
1973) (No. 888).

While debate over the utility of federal class actions persists,1 the 
United States Court of Appeals for the Second Circuit has limited se
verely the use of the class action device in diversity cases. In Zahn v. 
International Paper Co.,2 the court held that separate and distinct claims 
by class members could not be aggregated to reach the jurisdictional 
amount3 where each of the class representatives, but not all of the absent 
members, had claims in excess of $10,000.4 Ruling that the suit could 
not be maintained as a class action, the Second Circuit affirmed dismissal 
of all claims except those asserted by the named plaintiffs.5

1 See, e.g., Blecher, Is the Class Action Rule Doing the Job? (Plaintiff's Viewpoint), 
55 F.R.D. 365 (1972); Ford, Federal Rule 23: A Device for Aiding the Small Claimant, 
10 B.C. Ind. & Com. L. Rev. 501 (1969); Simon, Class Actions—Useful Tool or Engine 
of Destruction?, 55 F.R.D. 375 (1972); Weithers, Amended Rule 23: A Defendant's 
Point of View, 10 B.C. Ind. & Com. L. Rev. 515 (1969).

2 469 F.2d 1033 (2d Cir. 1972), cert, granted, 41 U.S.L.W. 3441 (U.S. Feb. 20, 1973) 
(No. 888). The question came before the Second Circuit as a certified question. Id. at 
1034; see 28 U.S.C. § 1292(b) (1970).

3 Prior to 1966, the right of class members to aggregate claims in order to meet 
jurisdictional amount requirements depended on the character of the right that was 
to be enforced for or against the class. If the several class members had a common or 
undivided interest and a single title or right was involved, the aggregation of separate 
claims was allowed; however, if the right asserted was “several” and the individual 
claims separate and distinct, no aggregation was permitted. See Snyder v. Harris, 394 
U.S. 332, 335 (1969); Clark v. Paul Gray, Inc., 306 U.S. 583, 588-90 (1939); 2 W. 
Barron & A. Holtzoff, Federal Practice and Procedure § 569, at 321-24 (Wright ed. 
1961) [hereinafter cited as W. Barron & A. Holtzoff). Despite the 1966 amendment 
of rule 23 eliminating distinctions between class actions based on the type of rights 
asserted, the traditional aggregation doctrine was held applicable to class actions under 
the new rule. Snyder v. Harris, 394 U.S. 332, 338 (1969); see Fed. R, Civ. P. 23; note 
9 infra.

4 469 F.2d at 1033. The action was brought under the federal diversity of citizenship 
statute which grants original jurisdiction to federal district courts where the sum in 
controversy exceeds $10,000. See 28 U.S.C. § 1332 (1970).

5 469 F.2d at 1034. The claims of the named plaintiffs met the jurisdictional amount 
requirement. Id. at 1033 n.l; Zahn v. International Paper Co., 53 F.R.D. 430, 431 (D. Vt. 
1971).

The Zahn suit was brought by four owners of property fronting on 
Lake Champlain on behalf of themselves and about 200 other persons

[ 1327 ]
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similarly situated.6 7 The plaintiffs, proceeding under rule 23(b)(3) of 
the Federal Rules of Civil Procedure? sought compensation for dam
ages to their property rights caused by International Paper’s alleged 
pollution of the lake’s waters.8 The United States District Court for 
the District of Vermont found that the action would have been con
sidered a spurious class action under rule 23 before the 1966 amend
ments because the individual claims of the class members were “separate” 
and “distinct.”9 With “great reluctance,”10 the district court read 
the Supreme Court’s decision in Snyder v. Harris11 to require that 
“each class member in a spurious class action must independently satisfy 

6 469 F.2d at 1034.
7 Fed. R. Civ. P. 23(b)(3). Every federal class action must contain “common ques

tions of law or fact.” The class must be “so numerous that joinder of all members 
[would be} impractical.” The representatives must have “typical claims or defenses” 
and “fairly and adequately protect the interests of the class.” Id. 23(a). Subsection 
(b)(3) under which TLahn was brought requires that the common questions of law 
or fact predominate over individual questions, and that the class action be the fairest 
and most practical method of dealing with the controversy. Id. 23(b)(3). The factors 
to be considered in determining the fairness and practicability of the action are indi
vidual interest in controlling the litigation, existence and state of contemporaneous liti
gation germane to the controversy, the forum’s desirability, and management difficul
ties likely to arise in the maintenance of the class action. See id.

8 469 F.2d at 1034. Compensatory and punitive damages of $40 million were sought. 
The complaint alleged that discharge of untreated or inadequately treated waste from 
International Paper’s pulp and paper making plant, now closed, created a massive 
sludge blanket on the bottom of the lake. Masses of sludge allegedly broke off periodi
cally and washed up on plaintiff’s property, rendering the property unfit for recreational 
or other reasonable use and permanently diminishing its value. Id.

9 Zahn v. International Paper Co., 53 F.R.D. 430, 431 (D. Vt. 1971). Former rule 23 
provided for three types of class suits, “true,” “hybrid,” and “spurious.” Distinctions 
were made in terms of jural relations; suits fell into a particular class based on the 
character of the right to be enforced. 2 W. Barron & A. Holtzoff § 562, at 261-62. 
A true class action was permitted if the right was “joint or common or secondary in 
the sense that the owner of a primary right refuses to enforce that right and a member 
of the class thereby becomes entitled to enforce it.” Id. at 262. Where the right to be 
enforced was several but the object of the suit was adjudication of claims which might 
affect specific property involved in the action, the action was called hybrid. Id. A 
spurious action was a suit to enforce a several right where there was a “common ques
tion of law or fact affecting the several rights and a common relief was sought.” Id. 
See also Pennsylvania Co. for Insurances on Lives & Granting Annuities v. Deckert, 
123 F.2d 979, 983 (3d Cir. 1941) (distinguishing hybrid and spurious actions).

The sweeping changes in rule 23 in 1966 abolished these classifications partly be
cause the terms joint, common, several, and distinct proved obscure. Fed. R. Civ. P. 23, 
Advisory Comm. Notes, in 39 F.R.D. 98, 98-99 (1966). Three years later, however, 
the Supreme Court ruled that aggregation of class claims still depended on whether the 
rights asserted by the class were several and distinct or common and undivided. Snyder 
v. Harris, 394 U.S. 332, 336-37 (1969).

1053 F.R.D. at 433.
11 394 U.S. 332 (1969); see note 9 supra.
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the requirement as to jurisdictional amount.” 12 The district court then 
dismissed all but the named plaintiffs because none of the absent class 
members could meet the jurisdictional amount requirement.13 The 
Second Circuit affirmed.14

1253 F.R.D. at 432.
13 Id. at 431. The amount claimed by the plaintiff controls the determination of juris

dictional amount unless “from the face of the pleadings it is apparent, to a legal cer
tainty, that the plaintiff cannot recover the amount claimed . . . .” St. Paul Mercury 
Indem. Co. v. Red Cab Co., 303 U.S. 283, 289 (1938). Although the district court 
opinion did not specifically mention punitive damages, it is clear from the appellate 
opinion that plaintiffs claimed $10 million in punitive damages. 469 F.2d at 1033 n.l. 
The appellate court concluded that such claims necessarily were rejected by the district 
court when the lower court found to a legal certainty that the jurisdictional amount 
could not be met. Id. at 1033-34 n.l. Noting that defendant’s pulp and paper making 
plant, the alleged cause of plaintiffs’ injuries, was no longer in operation, the Second 
Circuit found that the district court did not abuse its discretion in rejecting the claims 
for punitive damages. Id.

14 Zahn v. International Paper Co., 469 F.2d 1033 (2d Cir. 1972), cert, granted, 41 
U.S.L.W. 3441 (U.S. Feb. 20, 1973) (No. 888).

15 394 U.S. at 338.
1Q See Snyder v. Harris, 390 F.2d 204 (8th Cir. 1968), aff'd, 394 U.S. 332 (1969); Gas 

Service Co. v. Coburn, 389 F.2d 831 (10th Cir. 1968), aff’d sub nom. Snyder v. Harris, 
394 U.S. 332 (1969).

17 469 F.2d at 1034; see Snyder v. Harris, 394 U.S. 332, 333-34 (1969).
18 306 U.S. 583 (1939). In Clark, the Supreme Court dismissed the action as to all 

plaintiffs except the single class member originally named who met the jurisdictional 
amount requirement. Id. at 589-90. See also Alvarez v. Pan Am. Life Ins. Co., 
375 F.2d 992, 996-97 (5th Cir.), cert, denied, 398 U.S. 827 (1967) (class action dismissed 
despite fact that a class member—although not a party representative—might have met 
jurisdictional requirements).

While the Snyder Court characterized Clark as a class action, there is some dispute 
whether Clark was actually a class action or merely a permissive joinder case. Compare 
394 U.S. at 336-37 'with 469 F.2d at 1039 (Timbers, J., dissenting) and 53 F.R.D. at 431.

19 469 F.2d at 1035. Although Snyder did not hold that there could be no aggrega
tion in a spurious action even if some class members had sufficient claims, Justice Fortas 
read the majority opinion as having such an effect. See 394 U.S. at 343 (Fortas, J., 
dissenting).

In Snyder the Supreme Court held that separate and distinct claims 
in federal diversity actions may not be aggregated to provide the requi
site jurisdictional amount in controversy.15 In neither of the two “spur
ious” cases decided by the Snyder Court16 had the plaintiffs alleged that 
any of the named plaintiffs, or even any of the absent class members, 
individually satisfied the jurisdictional amount requirement. The Second 
Circuit, while recognizing that Snyder did not hold squarely that every 
member in a spurious class action must meet the jurisdictional amount 
requirement,17 concluded that the Supreme Court’s reliance on Clark 
v. Paul Gray, Inc.,18 shut the door on aggregation of claims even where 
some class members had sufficient claims.19 Viewing Clark and Snyder 
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together, the Second Circuit felt that in a class action where individual 
claims are separate and distinct one plaintiff may not “ride in on 
another’s coattails.” 20

20 469 F.2d at 1035.
21 Id.; see Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 563 (2d Cir. 1968); Ford, supra 

note 1, at 504-08.
22 469 F.2d at 1035; see 394 U.S. at 336, 338, 341.
23 469 F.2d at 1035-36; see 28 U.S.C. § 1332(a) (1970).
24 28 U.S.C. § 1332(a) (1970).
25 469 F.2d at 1035-36; see 394 U.S. at 339-40; cf. S. Rep. No. 1830, 85th Cong., 2d 

Sess. 4 (1958) (purpose of jurisdictional amount requirement is to prevent courts from 
wasting time on petty controversies).

26 469 F.2d at 1036.
27 Id., citing 394 U.S. at 341.
28 See Clark v. Paul Gray, Inc., 306 U.S. 583, 588 (1939) (no aggregation where plain

tiffs have no joint or common interest or title in the subject matter of suit); Pinel v. 
Pinel, 240 U.S. 594, 596 (1916) (separate and distinct claims by two or more plaintiffs 
cannot be aggregated to meet jurisdictional amount); Troy v. G.A. Whitehead & Co., 
222 U.S. 39, 40 (1911) (when two or more plaintiffs having separate and distinct claims 
join in a single suit, each must meet jurisdictional amount requirements).

Despite denying a federal forum for this class action, the Second 
Circuit maintained that it was sympathetic with a liberal construction 
of amended rule 23 as a means of vindicating small federal claims.21 
The court concluded, however, that policies underlying the amended 
rule were not determinative in the Zahn case.22 Following the Supreme 
Court’s approach in Snyder, the Second Circuit based its holding not 
on a construction of rule 23 but on settled judicial interpretations of 
the matter in controversy requirement.23

Policy considerations relied on by the Snyder Court also influenced 
the Zahn court’s treatment of the class claims. The court noted that 
the jurisdictional amount requirement of section 133224 was intended to 
check the rising caseload in federal courts.25 While acknowledging that 
the action by the named plaintiffs would proceed in federal court, the 
court predicted that the case, if continued as a class action, would 
“significantly increase the burdens on the federal courts” due to the 
many individual damage questions which would be raised.26 Preventing 
the added burdens, according to the court’s logic, was consistent with 
the purpose underlying section 1332.

A second policy consideration relied on by the Zahn court was the 
ability of the federal courts to resolve purely state issues in diversity 
jurisdiction cases. The court observed that local controversies involv
ing questions of state law often can be tried most appropriately in state 
courts.27

Although the Zahn court properly restated long-standing aggrega
tion rules as applied to joined claims and parties,28 the broad holding 



1973] Recent Developments 1331

of Zahn was not inevitable.2^ The court implicitly rejected an ancillary 
jurisdiction theory which might have provided a basis for federal cog
nizance of the entire class action. Under the ancillary jurisdiction doc
trine, a federal court with proper jurisdiction over a case also has juris
diction over any ancillary or dependent claim regardless whether such 
claim independently meets jurisdictional requirements.29 30

Plaintiffs in Zahn did not contest the lower court finding that the individual claims 
of the class members were separate and distinct. A suit demanding individual damages 
due to defendant’s tort is a classic example of a spurious class action. See 1 W. Barron 
& A. Holtzoff § 562.3, at 278.

29 See C. Wright, The Law of Federal Courts 316 (2d ed. 1970). Professor Wright 
feared that reading Snyder to require all class members to meet the amount in con
troversy requirements would further restrict efforts to modernize the law of class 
actions. Id. But see H. Hart & H. Wechsler, The Federal Courts and the Federal 
System 935-37 (1953).

30 1 W. Barron & A. Holtzoff § 23, at 93; 1 J. Moore, Federal Practice H 0.90[3], 
at 822-25 (2d ed.1972).

31 469 F.2d at 1037 (Timbers, J., dissenting).
32 See Freeman v. Howe, 65 U.S. (24 How ) 450, 457-58 (1861); 1 W. Barron & A. 

Holtzoff § 23, at 94.
33 See Supreme Tribe of Ben-Hur v. Cauble, 255 U.S. 356 (1921) ; 1 W. Barron & A. 

Holtzoff § 23, at 95.
34 270 U.S. 593 (1926).
35 Id. at 608-09.
36See 469 F.2d at 1036-37 (Timbers, J., dissenting); 1 W. Barron & A. Holtzoff § 23, 

at 96-97.
37 See Fed. R. Civ. P. 20; C. Wright, supra note 29, at 124.

In a forceful dissenting opinion to 'Zahn, Judge Timbers outlined the 
history of ancillary jurisdiction and argued that its application to class 
actions would be particularly harmonious with the evolution of the 
doctrine.31 Originally the doctrine was applied only to allow a federal 
court to hear all claims to property under its control.32 Other early 
cases allowed ancillary jurisdiction where its application was necessary 
to effectuate the court’s judgment on a matter properly within its juris
diction.33 The greatest expansion of the doctrine was achieved by a 
1926 Supreme Court case, Moore v. Nerw York Cotton Exchange*4 
granting ancillary jurisdiction over a compulsory counterclaim which 
could not have satisfied jurisdictional requirements independently.35 
Since Moore, the scope of ancillary jurisdiction has expanded to permit 
courts to hear cross claims, impleaded claims, most interpleaders and 
interventions as of right, and to bring in additional parties to respond 
to such claims.36 There is, however, some dispute whether ancillary 
jurisdiction extends to parties joining related claims through permissive 
joinder under rule 20.37 In support of his proposition that jurisdiction 
should be granted over the class claims in Zahn, Judge Timbers noted 
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a recent trend toward permitting ancillary jurisdiction over such 
claims.38

38469 F.2d at 1037 (Timbers, J., dissenting); see, e.g., Hatridge v. Aetna Cas. & Sur. 
Co., 415 F.2d 809 (8th Cir. 1969); Stone v. Stone, 405 F.2d 94 (4th Cir. 1968); Jacobsen 
v. Atlantic City Hosp., 392 F.2d 149 (3d Cir. 1968); General Research, Inc. v. American 
Employers’ Ins. Co., 289 F. Supp. 735 (W.D. Mich. 1968); Lucas v. Seagrave Corp., 277 
F. Supp. 338 (D. Minn. 1967).

39 See C. Wright, stipra note 29, at 20-21.
40 469 F.2d at 1037-38 (Timbers, J., dissenting). The two doctrines are so closely 

related that pendent jurisdiction has been characterized as merely a distinctive “aspect” 
of ancillary jurisdiction. 1 W. Barron & A. Holtzoff § 23, at 97. Ancillary jurisdic
tion generally applies to situations in which additional parties may be added to the 
controversy or in which existing parties may assert new claims among themselves. 
Pendent jurisdiction applies only to joinder by plaintiff of multiple claims, of which 
one involves a federal question and meets jurisdictional requirements and the other, 
usually a state claim, lacks independent jurisdictional grounds. Id.; see Fortune, 
Pendent Jurisdiction—The Problem of “Pendenting Parties”, 34 U. Pitt. L. Rev. 1, 12-13 
(1972).

41 383 U.S. 715 (1966).
42 Id. at 725.
43 Id. at 726.
44469F.2d at 1037-38 (Timbers, J., dissenting).
45 See notes 32-38 supra and accompanying text.
46 See Jacobsen v. Atlantic City Hosp., 392 F.2d 149, 153-54 (3d Cir. 1968); Dunbar 

& Sullivan Dredging Co. v. Jurgensen Co., 44 F.R.D. 467, 473 (S.D. Ohio 1967), aff’d, 

The Supreme Court has not ruled directly on the scope of ancillary 
jurisdiction.39 However, the Court’s pronouncements on pendent juris
diction were used by Judge Timbers to support a liberal application of 
the closely related ancillary jurisdiction concept.40 In United Mine 
Workers of America v. Gibbs*1 the Supreme Court approved a liberal 
use of pendent jurisdiction by holding that if plaintiff’s claims derive 
from a “common nucleus of operative fact” and are such that a court 
would ordinarily be expected to try them all in one judicial proceeding, 
the federal courts have power to hear the entire case.42 The power is 
discretionary, however, and considerations of judicial economy, con
venience, and fairness to litigants are pertinent to the court’s exercise 
of jurisdiction.43 Judge Timbers argued that the principles expressed 
by the Gibbs Court were equally applicable to the ancillary jurisdic
tion doctrine and supported the use of the ancillary concept in class 
actions.44

Judge Timbers’ argument for the application of ancillary jurisdic
tion over absent class members and their claims, where the named plain
tiffs have sufficient claims but the absent class members do not, is 
appealing. Over the last 40 years there has been a steady expansion 
of the ancillary jurisdiction concept45 which has evolved into a rule of 
convenience and judicial economy.46 The extension of the doctrine 
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from compulsory counterclaims to permissive joinder of parties to 
class claims is consistent with that evolution.47 Furthermore, Judge 
Timbers’ reliance on Gibbs seems appropriate, given the close relation
ship between the ancillary and pendent jurisdiction doctrines.48 If the 
Gibbs rationale were followed, jurisdiction would be granted if all class 
claims arise out of a common nucleus of operative fact and the exercise 
of jurisdiction over the insufficient claims would promote judicial 
economy, convenience, and fairness to parties.49

396 F.2d 152 (6th Cir. 1968); Lucas v. Seagrave Corp., 277 F. Supp. 338, 348 (D. Minn. 
1967); Note, Federal Practice: Jurisdiction of Third-Party Claims, 11 Okla. L. Rev. 
326, 329 (1958).

47 See generally Note, Multiparty Litigation in the Federal Courts, 71 Harv. L. Rev. 
874, 992-94 (1958).

48 See note 40 supra and accompanying text.
49 Cf. Jacobsen v. Atlantic City Hosp., 392 F.2d 149, 154-55 (3d Cir. 1968); Note, 

Rule 14 Claims and Ancillary Jurisdiction, 57 Va. L. Rev. 265, 282-89 (1971) (consid
erations of economy and fairness in determining ancillary jurisdiction under Rule 14 
are same as involved in Gibbs').

50 See, e.g., Lonnquist v. J.C. Penney Co., 421 F.2d 597, 599-600 (10th Cir. 1970) (dis
missal of petition for removal based on fact that no member of class had alleged claim 
in excess of $10,000); Potrero Hill Community Action Comm. v. Housing Authority, 
410 F.2d 974, 978 (9th Cir. 1969) (since no one claim reaches minimum jurisdictional 
amount, no federal question jurisdiction); Biechele v. Norfolk & W. Ry., 309 F. Supp. 
354, 355 (N.D. Ohio 1969) (jurisdiction granted over insufficient claims for damages 
joined with class claims seeking injunctive relief which met the jurisdictional amount 
requirements); Lesch v. Chicago & E. Ill. R.R., 279 F. Supp. 908, 912 (N.D. Ill. 1968) 
(court had jurisdiction over entire class action where one of the three named plaintiffs 
alleged a claim in excess of jurisdictional amount). But see Clark v. Paul Gray, Inc., 
306 U.S. 583, 589-90 (1939); Alvarez v. Pan Am. Life Ins. Co., 375 F.2d 992, 996-97 (5th 
Cir.), cert, denied, 389 U.S. 827 (1967). See also Fraser, Ancillary Jurisdiction and the 
Joinder of Claims in the Federal Courts, 33 F.R.D. 27, 45 (1963).

61 See Snyder v. Harris, 394 U.S. 332, 340 (1969); Supreme Tribe of Ben-Hur v. 
Cauble, 255 U.S. 356, 365 (1921); C. Wright, supra note 29, at 314-15.

52 306 U.S. 583 (1939); see note 18 supra and accompanying text.

Judge Timbers’ view is supported by several recent cases which 
either directly or indirectly approve the application of the ancillary 
jurisdiction doctrine to class actions.50 The courts’ handling of the 
diversity requirement of section 1332 for class actions also tends to 
favor Judge Timbers’ position. Since only the citizenship of the named 
parties is relevant, jurisdiction is not defeated if absent members are 
not diverse.51 52 This rule might be characterized as allowing ancillary 
jurisdiction over non-diverse claims. Granting ancillary jurisdiction over 
claims with an insufficient amount in controversy would be perfectly 
consistent with this practice.

At first glance, Clark v. Paul Gray, Inc?2 would seem to be, as the 
Zahn majority found it, an “insurmountable obstacle” to granting juris
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diction over insufficient class claims.53 However, the precedential im
portance of Clark is diminished by several factors. As Judge Timbers 
noted, Clark was a 1936 case, well before the recent trend toward 
expanding jurisdiction over pendent and ancillary claims. The Supreme 
Court’s recent resurrection of Clark in Snyder was used to bolster its 
argument against aggregation of claims, not to express its view on an
cillary jurisdiction.54 Furthermore, in Clark only one, rather than all, 
of the named plaintiffs met jurisdictional amount requirements.55 Al
though the Zahn majority dismissed this distinction as insignificant,56 
it is a critical one in light of the courts’ handling of the diversity require
ment in class actions.57

53 See 469 F.2d at 1035.
54 Id. at 1034 (Timbers, J., dissenting); see 394 U.S. at 336-37.
55 306 U.S. at 589.
56 469 F.2d at 1035.
57 See note 50 supra and accompanying text.
58See 469 F.2d at 1036-40 (Timbers, J., dissenting).
59 See notes 34-38 supra and accompanying text.
60 See Jacobsen v. Atlantic City Hosp., 392 F.2d 149, 154-55 (3d Cir. 1968); Note, 

supra note 49, at 282 -89.
61 Judge Timbers acknowledged that there is a limit on the nature and number of 

claims that can be conveniently tried together but concluded simply that that limit 
would not be exceeded by adjudicating all the class claims in Zahn. 469 F.2d at 1037 
(Timbers, J., dissenting).

&2Id. at 1036. However, the majority did not address itself to the discretionary 
aspects of ancillary jurisdiction.

63 Due to the nature of the alleged tort in Zahn—a nuisance causing pollution—there 
seems little likelihood that individual questions like contributory negligence or assump

Judge Timbers’ argument in favor of an expanded use of the ancil
lary jurisdiction concept58 is sound. The difficulty with his approach is 
the ease with which he took a doctrine heretofore almost exclusively 
used in relatively simple cases of counterclaims, impleaded claims, in
tervention, and joinder,59 and applied it to class actions. Ancillary 
jurisdiction, like pendent jurisdiction, is a discretionary doctrine.60 
Where judicial economy, convenience, and fairness to the parties would 
not be served by hearing the entire case, ancillary jurisdiction should 
not be granted.61

The Zahn class, however, might have failed to qualify even under 
the expanded rule. As the majority opinion pointed out, if the Zabn 
case were to proceed as a class action, the court would be forced to 
adjudicate numerous individual questions involving damages.62 Deter
mination of damages for each of the 200 individual class members would 
be far more difficult and time consuming than resolution of the liability 
issue which presumably is common to all class members.63 Not only 
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would individual questions of damages tend to make the adjudication 
of the ancillary class claims inconvenient, but the district court would 
face other problems peculiar to the maintenance of class actions.64 
Arguably, a district court would not abuse its discretion by denying 
ancillary jurisdiction over class damage claims in cases like Zahn.®5

tion of the risk would complicate the determination of defendant’s liability to the class. 
See generally W. Prosser, Handbook of the Law of Torts 606-12 (4th ed. 1971).

64 For example, rule 23 requires that in actions brought under subsection (b)(3) rea
sonable notice be sent to members of the class informing them of the suit on their 
behalf and of their right to “opt out.” Fed. R. Civ. P. 23(c)(2); see Cotchett v. Avis 
Rent A Car Sys., Inc., 56 F.R.D. 549, 553 (S.D.N.Y. 1972) (list of administrative 
burdens faced by court in 23(b) (3) action for damages).

65See Almenares v. Wyman, 453 F.2d 1075, 1085-86 (2d Cir. 1971), cert, denied, 405 
U.S. 944 (1972) (court should not grant pendent jurisdiction over damage claims if 
each claim is small and factual issues are complex); accord, Fisher v. Weaver, 55 F.R.D. 
454, 457-58 (N.D. Ill. 1972). Viability of the class action as to the pendent claims would 
rest on the manageability requirement of rule 23(b) (3). See Fed. R. Civ. P. 23(b) (3).

66 See Fed. R. Civ. P. 23(b)(2). These actions also must meet the prerequisites de
manded of all federal class actions. See Fed. R. Civ. P. 23(a). In addition in a (b)(2) 
class action, “the party opposing the class [must have] acted or refused to act on 
grounds generally applicable to the class, thereby making appropriate final injunctive 
relief or corresponding declaratory relief with respect to the class as a whole . . . .” 
Fed. R. Civ. P. 23(b) (2).

67 The court must supervise notice to ensure that it meets due process requirements. 
Under 23(c)(2) notice in (b)(3) actions is mandatory. See Fed. R. Civ. P. 23(c)(2). 
This may be extremely difficult in light of the fact that absent class members are often 
unknown or not identifiable. See 3B J. Moore, supra note 30, 51 23.55, at 1156-59.

68 Since the Zahn majority did not directly reject the applicability of ancillary juris
diction to claims of absent class members, it is possible that a later court may limit 
Zahn to its facts and invoke ancillary jurisdiction. This seems unlikely in light of 
the Second Circuit’s express holding that each class member must independently meet 
jurisdictional amount requirements and the court’s statement that plaintiffs cannot ride 
into court on another’s coattails. 469 F.2d at 1035.

Application of ancillary jurisdiction may be more appropriate for 
class actions which seek injunctive or declaratory relief.66 The time
consuming adjudication of individual damage claims and problems of 
notice to the class would not be present.67 Granting jurisdiction, for 
example, over numerous class claims seeking merely to abate a nuisance 
may be convenient, economical and appropriate.

In a narrow sense the Zahn majority reached the correct result, but 
the ancillary jurisdiction doctrine may have been unnecessarily damaged 
in the process. Although the majority carefully avoided mention of 
ancillary jurisdiction, the court’s holding that each class member must 
meet jurisdictional amount requirements independently seems to pre
clude ancillary jurisdiction over insufficient claims even where it would 
promote judicial economy and convenience.68 Properly concerned about 
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problems the Zahn class action would pose if maintained in federal 
court, the majority could have reached the same result without retard
ing development of the ancillary jurisdiction concept by asserting that 
ancillary jurisdiction over class claims is appropriate in some situations, 
and then concluding that Zahn was not one of those cases. Alternatively, 
they could have granted jurisdiction over the entire case pending 
resolution of a motion to certify the class under rule 23(b)(3).69 It 
it quite possible that the district court would not have certified the 
Zahn class.70

69 See Fed. R. Civ. P. 23(c)(1); Inglewood v. Los Angeles, 451 F.2d 948, 951 (9th 
Cir. 1972).

70 Before certifying a rule 23(b) (3) class action, the court must find that issues com
mon to the class predominate and that the class device is superior to other available 
methods of adjudicating the controversy. Fed. R. Civ. P. 23(b)(3). The Advisory 
Committee suggested that mass tort cases would ordinarily not qualify as class actions 
due to the number of individual questions that would be raised. Advisory Comm. Notes, 
supra note 9, at 103; see 469 F.2d at 1036.

71 469 F.2d at 1039-40 (Timbers, J., dissenting).
72 Cf. Fed. R. Civ. P. 23(b) (3); note 7 supra.
73Sec Green v. Wolf Corp., 406 F.2d 291, 296-98, 300 (2d Cir. 1968), cert, denied, 

395 U.S. 977 (1969); Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 560, 563 (2d Cir. 1968);
Ford, supra note 1, at 505-08.

As Judge Timbers noted, there is little question that the position of 
the Zahn majority promotes duplicative litigation.71 The action by the 
four named plaintiffs will continue in federal court, but the other class 
members must litigate their claims in state court. There is no evidence 
in either the district or appellate court decision that any of the class 
members whose claims were dismissed in Zahn contemplated state liti
gation, but the close geographic proximity of the class members and 
the possibility of high damages recovery, leads to the possibility that 
some class members who are aware of the federal suit may file their 
own individual claims or a class action in state court. The likelihood 
of duplicative litigation, however, should not mandate that federal 
courts grant ancillary jurisdiction over class claims, but should be 
merely one factor pertinent to the court’s discretionary exercise of 
jurisdiction.72 Conversely, the courts should not be prohibited from 
granting ancillary jurisdiction over class claims based on a remote pos
sibility of redundant state actions. A court should have the discretion 
to hear all the claims if the burdens of maintaining the class action are 
not too great and if maintaining the action would fulfill a major policy 
objective of rule 23—providing a forum for claims which would other
wise be too small to warrant individual litigation.73

Although some courts, persuaded by Judge Timbers’ argument, may 
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apply ancillary jurisdiction to insufficient claims of absent class mem
bers, the future for such a use of the ancillary jurisdiction concept is 
not bright. Since the 1966 rule changes, the Second Circuit and its 
district courts have been the premiere architects of the developing 
federal law of class actions.74 The precedential impact of Zahn on 
the other circuits probably will be great.

74See, e.g., Green v. Wolf Corp., 406 F.2d 291 (2d Cir. 1968), cert, denied, 395 U.S. 
977 (1969); Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968); Ramer v. Chem
ical of N.Y. Trust Co., 54 F.R.D. 412 (S.D.N.Y. 1972); Dolgow v. Anderson, 43 
F.R.D. 472 (E.D.N.Y. 1968). See also Comment, Federal Pendent Subject Matter Jur
isdiction—The Doctrine of United Mine Workers v. Gibbs Extended to Persons Not 
Party to the Jurisdiction-Conferring Claim, 73 Colum. L. Rev. 153, 154 (1973).

75 In many class actions, absent members are unknown and their claims for damages 
indeterminate. See Philadelphia v. American Oil Co., 53 F.R.D. 45, 65-72 (D.N.J. 1971). 
The district court in Zahn, unable to define an appropriate class over which the court 
had jurisdiction, reluctantly dismissed the claims of absent class members. Zahn v. 
International Paper Co., 53 F.R.D. 430, 433 (D. Vt. 1971). The court reasoned that the 
class could not be limited to those with claims in excess of $10,000 because that would 
require the unnamed class members to appear before or after trial on liability and plead 
or prove facts substantiating the amount in controversy. Such a procedure would elim
inate any advantage class actions enjoy over joinder. Id. But see Inglewood v. Los 
Angeles, 451 F.2d 948, 953-54 (9th Cir. 1971). The district court in Zahn also refused 
to postpone definition of the class until after trial on the liability issue. The court 
concluded that if defendant prevailed on the liability issue, the res judicata effect of 
the decision on absent class members could only be determined by an evaluation at 
some future date whether a given class member had a claim in excess of $10,000 at the 
time of the original action. Such an alternative was considered “an impossible task.” 
53 F.R.D. at 433.

76 1 W. Barron & A. Holtzoff § 24, at 118.
77 Gray v. Occidental Life Ins. Co., 387 F.2d 935, 936 (3d Cir ), cert, denied, 391 U.S. 

926 (1968); Schroeder v. Nationwide Mut. Ins. Co., 242 F. Stipp. 787, 789 (S.D.N.Y. 
1965); see Fritz v. Warner-Lambert Pharmaceutical Co., BNA Antitrust & Trade 
Reg. Rep. No. 585, at A-10 (E.D.N.Y. Oct. 18, 1972) (class action failed to meet juris
dictional amount requirements where claim for punitive damages was clearly excessive). 
In Zahn the district court found plaintiffs’ claim for $40 million, including $10 million 
in punitive damages, unwarranted. See 53 F.R.D. at 431; note 13 supra.

The Zahn decision virtually closes diversity jurisdiction for the large 
number of class actions where the individual claims are separate and 
distinct. There will be very few cases where plaintiffs may legitimately 
allege that each and every member of a class has a claim in excess of 
$10,000.75 Claiming punitive damages may help a class obtain federal 
jurisdiction,76 but the claim for punitive as well as actual damages must 
be warranted.77 The extraordinary cases where each class member meets 
the jurisdictional amount requirement probably will involve requests 
for injunctive relief rather than punitive damages. When injunctions 
are sought, the amount in controversy is the value of the right each 



1338 The Georgetown Law Journal [Vol. 61:1327

class member seeks to protect, not the amount of money required to 
prevent the alleged irreparable injury.78 Thus, application of the re
strictive Zahn holding might be avoided.79

78 See, e.g., Bass v. Rockefeller, 331 F. Supp. 945, 952-53 n.6 (S.D.N.Y. 1971) (enjoining 
state from cutting back Medicaid payments); Marquez v. Hardin, 339 F. Supp. 1364, 1370 
(N.D. Cal. 1969) (injunction of curtailment of school lunch program); Biechele v. 
Norfolk & W. Ry., 309 F. Supp. 354, 355 (N.D. Ohio 1969) (injunctive relief against 
a polluter).

79 The Zahn holding will certainly be applied to federal question cases which, like 
their diversity counterparts, require that an amount in excess of $10,000 be in contro
versy. See 28 U.S.C. § 1331 (1970). Many federal question cases, however, will escape 
the reach of Zahn because they also may be brought under statutes requiring no juris
dictional amount. See 28 U.S.C. § 1343 (1970) (abridgement of civil rights); 28 U.S.C. 
§ 1337 (1970) (cases arising under acts of Congress regulating commerce require no 
jurisdictional amount). Taxpayer suits challenging the validity of actions by the fed
eral government may be affected by Zahn. See Note, Taxpayer Suits and the Aggrega
tion of Claims: The Vitiation of Flast by Snyder, 79 Yale L.J. 1577 (1970). Suits 
challenging the constitutionality of state laws or their conformity with federal law 
also will be affected.

80 See, e.g., Almenares v. Wyman, 453 F.2d 1075, 1083 (2d Cir. 1971), cert, denied, 
405 U.S. 944 (1972); Fischer v. Weaver, 55 F.R.D. 454, 459 (N.D. Ill. 1972); Biechele 
v. Norfolk & W. Ry., 309 F. Supp. 354, 355 (N.D. Ohio 1969).

81 Fed. R. Civ. P. 23.1.
82 See C. Wright, supra note 29, at 318.

Application of pendent jurisdiction may provide a means of avoiding 
the Zahn holding in certain limited instances. If, for example, in one 
class action each member of the class joins two claims—one meeting 
jurisdiction requirements and the other not—the court in its discretion 
may find the insufficient claim pendent to the other. Since the entire 
class would properly be in federal court on the basis of the first claim, 
merely joining the second claim would not mean that plaintiffs had 
ridden into court on another’s coattails. Such a maneuver is distin
guishable from that rejected in Zahn where absent class members had 
no claim which could be heard in federal court unless joined with the 
claims of others properly within the court’s jurisdiction. Several courts 
have applied pendent jurisdiction over class claims in this manner.80

Similarly, a derivative action81 may provide a vehicle by which class 
actions may circumvent the Zahn rule against aggregation of damages. 
In a shareholders’ derivative action, a class of shareholders sue on 
behalf of the corporation to recover damages to the corporation or to 
protect its rights.82 Frequently, the shareholders will also join a rule 
23 class action with the derivative suit in order to recover individual 
damages. Where the damages sought on behalf of the corporation exceed 
the jurisdictional amount but the individual claims of the class members
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in the joined action do not, the court arguably could hear the insuffi
cient claims.83

83 This tactic, however, has not been successful. See Weiss v. Sunasco, Inc, 316 F. 
Supp. 1197, 1202 (E.D. Pa. 1970) (no aggregation of individual claim with derivative 
claim).

84 See note 9 supra.
85 See C. Wright, supra note 29, at 311.
88 469 F.2d at 1034.
87 See notes 3, 9 supra.
88 Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Fed

eral Rules of Civil Procedure, 81 Harv. L. Rev. 356, 380 (1967). See also Snyder v. 
Harris, 394 U.S. 332, 343, 352 (Fortas, J., dissenting); Z. Chafee, Some Problems of 
Equity 257 (1950); Advisory Comm. Notes, supra note 9, at 98-99.

«9 394 U.S. at 341.
m Compare Berman v. Narrangansett Racing Ass’n, Inc., 414 F.2d 311, 315 (1st Cir. 

1969), cert, denied, 396 U.S. 1037 (1970) (aggregation where purse winners sued track 
owners to establish right to a percentage of track “breakage”) voith Cashman v. Port 
of Authority, 319 F. Supp. 1264, 1265 (S.D.N.Y. 1970) (no agregation in action by 
retired state employees to recover in fund under state operated retirement plan).

si Compare Bass v. Rockefeller, 331 F. Supp. 945, 949-52 (S.D.N.Y. 1971) (aggregation 
where class of welfare recipients sought to enjoin implementation of statutes reducing 
benefits) with Potrero Hill Community Action Comm. v. Housing Authority, 410 F.2d 
974, 976-78 (9th Cir. 1969) (no aggregation where tenants of housing project sought 
injunction compelling authority to make improvements on the property) and Local 
1497, Nat’l Fed’n of Fed. Employees v. City & County of Denver, 301 F. Supp. 1108,

The full extent to which Zahn will affect federal jurisdiction over 
class actions depends on the ability of the courts to identify individual 
claims of class members as separate and distinct. The former category 
of spurious class actions84 does not correspond with any of the sub
divisions of new rule 2 3 ;85 consequently, Zahn cannot be read as simply 
affecting all rule 23(b) (3) actions or only rule 23(b) (3) actions. The 
Second Circuit disallowed aggregation of claims in Zahn not because 
the action was brought under rule 23 (b) (3) but because the class claims 
were separate and distinct.86 Conversely, actions which involve common 
or joint rights—true actions under the old rule—whether under rule 
23(b)(1), (2), or (3), are totally unaffected by the Zahn decision, 
and aggregation should be permitted.87

Conceptually, the distinction between the categories is clear, and the 
reach of Zahn thus appears well-defined. But in practice, the terms 
“joint,” “common,” “separate,” and “distinct” have confused the courts 
and, according to one commentator, have “little or no clear and ascer
tainable meaning.” 88 The Supreme Court noted in Snyder that lower 
courts have developed largely workable standards for classifying class 
rights,89 but the Court failed to delineate those standards. Rights sought 
to be enforced by equitable remedies such as setting up a common fund 
for the class90 or enjoining a defendant’s actions91 present particular 



1340 The Georgetown Law Journal [Vol. 61:1327

analytical difficulties. Disturbed by the lack of pertinent judicial guide
lines, one exasperated judge remarked, “[difficult it is to draw a general 
rule or a rationale from the decisions .... Language to support either 
conclusion in a case such as the present one can be found.” 92

1110-11 (D. Colo. 1969), appeal dismissed, 396 U.S. 273 (1970) (no aggregation in suit to 
invalidate occupation taxes).

92 Dixon v. Northwestern Nat’l Bank, 276 F. Supp. 96, 100 (D. Minn. 1967).
1 345 F. Supp. 353 (E.D.N.Y. 1972).
2 Id. at 359.
3 The corporate defendants were E.I. Du Pont De Nemours & Co., Hercules Powder 

Co., Atlas Powder Co., American Cyanamid Co., Olin-Mathieson Chemical Corp., and 
Austin Powder Co.

4 345 F. Supp. at 381.
5 Id. at 375-76.

Despite the nebulous boundary separating the spurious from the true 
class action, there is little doubt that the "Zahn decision will succeed 
in accomplishing what the Second Circuit intended—preventing many 
potentially burdensome class actions from ever reaching the federal 
docket. There will be very few spurious class actions brought under 
section 1332 or 1331 that will qualify under the Zahn rule.

TORT—joint liability—Child injured by exploding blasting cap of 
unknown manufacturer may sue entire blasting cap industry which ad
heres to common safety program—Hall v. E.I. Du Pont De Nemours & 
Co., 345 F. Supp. 353 (E.D.N.Y. 1972); Chance v. E.I. Du Pont De 
Nemours & Co., 345 F. Supp. 353 (E.D.N.Y. 1972).

Eighteen separate blasting cap accidents involving children were the 
genesis of the consolidated cases of Hall v. E.I. Du Pont De Nemours & 
Co. and Chance v. E.I. Du Pont De Nemours & Co.* 1 In Chance plain
tiff children alleged that the practice of the entire blasting cap industry 
in designing an easily detonable blasting cap while failing to warn chil
dren of danger created an unreasonable risk of injury.2 Named as de
fendants were six corporations,3 whose combined production accounted 
for almost all the blasting caps produced in this country,4 and their trade 
association, the Institute of Makers of Explosives. The pivotal factor in 
the decision was that all of the named manufacturers adhered to a com
mon safety program formulated by the Institute.5 The manufacturers 
of the injury-producing blasting caps were unknown. Plaintiffs claimed 
that because all the warnings customarily given were in accordance with 
a common safety program and because the industry knew of the occur
rence of accidents from statistics collected by the Institute, the risk 
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created by the entire industry was unreasonable.6 This risk, the court 
claimed, would justify imposition of liability on the industry as an entity 
since failure to impose joint liability would deny plaintiffs any remedy 
for the wrong.7 Relying on products liability and negligence law, the 
court held that the complaint stated a claim for relief sufficient to with
stand a motion to dismiss.8

6 Id. at 359.
Ud. at 377-78.
%ld. at 386. In acting upon the motion for dismissal in Chance, the court deferred 

consideration of conflicts of law problems and assumed the existence of a national 
body of state tort law. See id. at 360. The key to the denial of the motion to dismiss 
was the knowledge on the part of the manufacturers that the accidents occurred with 
regularity. See id. at 362. So pervasive was the effect of this knowledge that it con
trolled another facet of the cases. Neither Hall nor Chance mentioned where the 
children obtained the blasting caps, but found it sufficient that the manufacturers 
could have foreseen the injuries arising as natural products of the environment in 
which the caps were sold. See notes 19-22 infra and accompanying text. However, 
if the actual source of the caps is known and the manufacturer is solvent, liability 
should shift from the manufacturer to the intended user. The proper course of action 
would be a suit against the user in negligence or strict liability for failing to take 
adequate safety measures to prevent the blasting caps from falling into inappropriate 
hands. In such an action, the duty of care toward the children would be more 
clear and the number of possible sources would probably be smaller than the number 
of possible manufacturers.

9 See 345 F. Supp. at 382.
10 Id. at 383.
11 Id. The plaintiffs alleged joint liability because of industry-wide responsibility 

for the practices which culminated in the injuries. The court declared that although 
the industry members might be jointly liable for the practices, each plaintiff knew 
which manufacturer caused his injuries. Thus, joinder based upon adherence to industry
wide practices would burden defendants unjustly. See id.

In Hall, on the other hand, the identity of the manufacturers of the 
injury-producing blasting caps was known. The parents of the three 
groups of children sued two named corporate defendants and claimed 
that the manufacturers were jointly and severally liable for injuries to 
the children.9 Rejecting the application of the novel joint liability theory 
applied in Chance, the court found that where the manufacturer of the 
injury-producing cap was known, traditional remedies were satisfac
tory.10 11 The court held that plaintiffs would not be permitted to burden 
the court and the defendants by an unnecessary and inappropriate 

n
Before addressing the problem of joint liability, the court examined 

the duties owed to plaintiffs by individual manufacturers under conven
tional theories of negligence and strict liability. The court noted that a 
finding of negligence is predicated upon the manufacturer’s duty to pro
duce the safest possible product and to label it with warnings where 
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necessary.12 Generally, the manufacturer’s duty in product design is 
limited to the exercise of reasonable care,13 which includes warning of 
latent but foreseeable dangers that may accompany intended uses of the 
product.14 The duty to warn attaches whenever there is an unreasonable 
danger of harm which the manufacturer knows or should know exists.15 
Thus the duty of care in a specific case is based on two questions: 
whether the manufacturer has actual or constructive knowledge of the 
danger and whether the danger is unreasonable. In Chance the court 
analyzed the duty of care in terms of foreseeability of injury, cost of 
prevention, and the social utility of the injurious product.16

12 See id. at 360. Although plaintiffs’ complaint alleged failure of both the duty 
to manufacture a less detonable cap and the duty to warn, the opinion is directed 
primarily at the latter. Generally, a manufacturer must also exercise ordinary care 
in product design to ensure that the product is reasonably safe for its intended uses. 
See, e.g., Ilnicki v. Montgomery Ward Co., 371 F.2d 195 (7th Cir. 1966); Friend v. 
General Motors Corp., 118 Ga. App. 763, 766, 165 S.E.2d 734, 738 (1968) (Eberhardt, 
J., concurring); Hood v. Formation Corp., 488 P.2d 1281, 1282 (Okla. 1971). A major 
problem in sustaining a cause of action is proving that a duty is owed specifically to 
the injured person. Thus, it has been held that no duty was owed by Ford Motor 
Company to a small boy who lost an eye when he walked into a hood ornament. See 
Hatch v. Ford Motor Co., 163 Cal. App. 2d 393, 329 P.2d 605 (Dist. Ct. App. 1958). 
Similarly, Chrysler owed no duty to a child bicyclist who collided with a car. See 
Kahn v. Chrysler Corp., 221 F. Supp. 677 (S.D. Tex. 1936).

13 See, e.g., Sierocinske v. E.I. Du Pont De Nemours & Co., 118 F.2d 531 (3d Cir. 
1941); Maecherlein v. Sealy Mattress Co., 145 Cal. App. 2d 275, 302 P.2d 331 (Dist. 
Ct. App. 1956); McCormick v. Lowe & Campbell Athletic Goods Co., 235 Mo. App. 
612, 144 S.W.2d 866 (1940); Di Pangrazio v. Salamonsen, 64 Wash. 2d 720, 393 P.2d 
936 (1964).

14See generally 1 R. Hursh, American Law of Products Liability § 2:29 (1961); 
W. Prosser, Law of Torts § 96, at 646-47 (4th ed. 1971).

1^ See, e.g., Hubbard-Hall Chem. Co. v. Silverman, 340 F.2d 402 (1st Cir. 1965); 
Jamieson v. Woodward & Lothrop, 247 F.2d 23 (D.C. Cir. 1957); Gerkin v. Brown 
& Sehler Co., 177 Mich. 45, 143 N.W. 48 (1913). See also 1 Frumer & Friedman, 
Products Liability § 8 (1972).

16 See 345 F. Supp. at 361-66.
11 Id. at 361.
18 Id. at 362-66.

In general, the higher the possibility that injury will occur, or the 
greater the seriousness of the threatened injury, the higher will be the 
standard of care invoked to avoid the injury. Foreseeability thus may 
be divided into two constituent parts: actual or constructive knowledge 
of the risk and probability of harm if reasonable care is not exercised.17 
The court recognized that while the risk involved was remote, defendants 
were aware of the risk. The court utilized this awareness to establish 
a key requirement in negligence cases—that the duty of care run from 
defendant to a particular plaintiff.18
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Under section 395 of the Restatement of Torts, a manufacturer is 
liable only to those persons who use a product “for a purpose for which 
the manufacturer should expect it to be used.” 19 Although this language 
has traditionally been interpreted to extend liability only to injuries oc
curring from the intended use of the product,20 the court stated that the 
intended use concept is only an application of the broader doctrine of 
foreseeability, which includes probable misuse of the product.21 Conse
quently, any use to which the manufacturer knows or should know22 
his product is being put is an expected use, and any person whom the 

19Restatement (Second) of Torts § 395 (1965). This section has been held to 
include any injury caused by a use that was reasonably foreseeable. See Mazzi v. 
Greenlee Tool Co., 320 F.2d 821, 823 (2d Cir. 1963); Hentschel v. Baby Bathinette 
Corp., 215 F.2d 102, 106 (2d Cir. 1954) (Frank, J., dissenting), cert, denied, 349 U.S. 
923 (1955); Boyl v. California Chem. Co., 221 F. Supp. 669, 674 (D. Ore. 1963). For 
any unforeseeable, abnormal use, liability may be avoided. See Brown v. General 
Motors Corp., 355 F.2d 814, 820 (4th Cir. 1966), cert, denied, 386 U.S. 1036 (1967); 
McCready v. United Iron & Steel Co., 272 F.2d 700, 703 (10th Cir. 1959). See generally 
Dale & Hilton, Use of a Product—When is it Abnormal?, 4 Willamette L.J. 350 (1967).

20 See Evans v. General Motors Corp., 359 F.2d 822 (7th Cir. 1966) (involvement in 
crash not intended use of automobile).

21 345 F. Supp. at 363, citing Spruill v. Boyle-Midway, Inc., 308 F.2d 79, 83 (4th Cir. 
1962) (drinking of furniture polish by child must be anticipated). See also Larsen v. 
General Motors Corp., 391 F.2d 495, 502 (8th Cir. 1968) (auto crash must be antici
pated); Mazzi v. Greenlee Tool Co., 320 F.2d 821, 823-25 (2d Cir. 1963) (interchanging 
attachments from another manufacturer’s machine to defendant’s machine must be 
anticipated). A narrow intended use test is inherently flawed since no manufacturer 
intends to have his product used in a manner resulting in injury. Thus, the term 
“intended use” has been broadly interpreted. See Phillips v. Ogle Aluminum Furniture, 
Inc., 106 Cal. App. 2d 650, 654, 235 P.2d 857, 859-60 (Dist. Ct. App. 1951) (standing 
on chairs must be anticipated); Maddox Coffee Co. v. Collins, 46 Ga. App. 220, 224, 167 
SE. 306, 308 (1932) (eating coffee must be anticipated). Expected use, also known as 
the “environment of uses,” requires warning for dangers in all uses of which the 
manufacturer has real or constructive knowledge. Presumably the manufacturer knows 
the environment into which his product is going and should anticipate the hazards 
reasonably involved in that environment. See Spruill v. Boyle-Midway, Inc., supra at 
83-84. Thus, the manufacturer of blasting caps realizes that his product will be used 
at construction sites and should know that children are drawn to the sites by their 
curiosity. The manufacturers should, therefore, foresee injuries to the children unless 
precautions are taken. This test spreads the costs of these accidents equitably by pre
venting a manufacturer from disclaiming liability for failure to warn of a known 
danger in a known use of his product. See generally Witherspoon, Manufacturer's 
Negligence in Products Liability Cases, 5 B.C. Ind. & Com. L. Rev. 585 (1964).

22 Chance does not define knowledge. However, the Institute of Makers of Explosives 
maintained records of. blasting cap injuries. Nevertheless, it is doubtful that a manu
facturer has an affirmative duty to collect statistics or to follow-up the use of his 
product to determine if injuries are resulting from unknown misuses. However, once 
knowledge is obtained, the duty to warn attaches. See Davis v. Wyeth Laboratories, 
Inc., 399 F.2d 121, 130 (9th Cir. 1968); Stief v. J.A. Sexauer Mfg. Co., 380 F.2d 453, 
459 (2d Cir. 1967); Wright v. Carter Prod., Inc., 244 F.2d 53, 58 (2d Cir. 1957).
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manufacturer knows or should know will obtain the product becomes a 
user. In Chance, the court found that the injured children were expected 
users of the caps because the defendants knew or should have known 
that children were being injured by blasting caps at a rate of approxi
mately 100 per year.23 Because a reasonable manufacturer would have 
taken preventive action, the manufacturers may have had a duty to warn 
the children of known dangers. The possibility of this duty sustained 
a cause of action against the manufacturers and dictated denial of de
fendants’ motion to dismiss.24

23 345 F. Supp. at 362.
24 See notes 19-21 supra and accompanying text. The court analogized to child 

trespasser law to rebut defendants’ unintended use defense. 345 F. Supp. at 365. 
Infant trespassers have long enjoyed protection from dangers existing on another person’s 
land. See Restatement, supra note 19, § 339. The Restatement imposes liability on 
the possessor of land if: the possessor has actual or constructive knowledge that 
children are likely to trespass; the possessor also knows that the condition will involve 
an unreasonable risk to the children; the children, because of their youth, do not discover 
the condition or realize its danger; the utility of maintaining the condition and the bur
den of eliminating the danger are slight compared to the risk; and the possessor fails to 
exercise reasonable care to eliminate the danger or protect the children. Id. These 
considerations are applicable to the facts in Hall and Chance and suggest that courts 
should show special concern for children in products liability cases. See Spruill v. 
Boyle-Midway, Inc., 308 F.2d 79 (4th Cir. 1962); Estabrook v. J.C. Penney Co., 10 Ariz. 
App. 114, 456 P.2d 960 (Ct. App. 1969).

25 See 345 F. Supp. at 366.
26 See Wright v. Carter Prods., Inc., 244 F.2d 53, 58-59 (2d Cir. 1957); Ambriz 

v. Petrolane Ltd., 49 Cal. 2d 470, 478-79, 319 P.2d 1, 6 (1957). The manufacture and 
sale of fireworks to the public is one example of an industry which had such a low 
utility and such a high social cost that no amount of warning was considered sufficient. 
Consequently, the industry has been strictly regulated in most states. See, e.g., Cal. 
Health & Safety Code §§ 12500-801 (West 1964); Mich. Comp. Laws Ann. § 750.243a 
(Supp. 1970); N.Y. Penal Law § 270.00 (McKinney 1967).

27 See Younger v. Dow Corning Corp., 202 Kan. 674, 678, 451 P.2d 177, 181 (1969); 
McLaughlin v. Mine Safety Appliances Co., 11 N.Y.2d 62, 68, 181 N.E.2d 430, 433, 
226 N.Y.S.2d 407, 411 (1962).

The second element in the court’s discussion of the duty of care is a 
comparison of the cost of accident prevention and the social utility of 
the injurious product. The cost-utility balance is a system of weighing 
policy considerations to determine whether a known risk warrants the 
costs inherent in providing a warning.25 Generally it is acknowledged 
that the more serious the danger, the higher the expected cost in terms 
of altered behavior patterns, warnings, safety procedures, redesign, or 
even termination of product manufacture.26 However, only a reasonable 
warning is required27 and there are some circumstances in which the 
social utility of a product requires its presence on the market despite the 
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infeasibility of making it safer or providing adequate warnings. Products 
in this category are not unreasonably dangerous.28

28 Cf. Restatement, supra note 19, § 402A, comment k, at 353. One product in this 
category is the Pasteur vaccine for rabies. Even though it cannot be made safe, its 
value is so great in relation to the risk that no liability may result in its use. ZJ.

Usually, the need for product improvement or warnings is determined by whether 
the given harm occurs with sufficient frequency to require warnings. Such a cost
utility analysis is often required in the manufacture of drugs, where the possibility of 
allergic reaction necessitates placement of a warning on the product. See Green v. 
Procter & Gamble Co., 324 F.2d 309 (5th Cir. 1963); Howard v. Avon Prod., Inc., 
155 Colo. 444, 395 P.2d 1008 (1964).

29 345 F. Supp. at 366; rf. Restatement, supra note 19, § 402A, comment k at 353.
30 See 345 F. Supp. at 366. The explosives industry supplied warnings to customers 

and users through notices printed on and inserted in packages of blasting caps. Id. 
at 367. Where a workman was involved, the existence of such measures presented a 
jury question on the adequacy of the warning. See Eck v. E.I. Du Pont De Nemours 
& Co., 393 F.2d 197, 201 (7th Cir. 1968). The argument for sending the case to the 
jury is even stronger when children, who are less aware of the inherent danger, are 
affected.

31 See 345 F. Supp. at 367. The intervening cause defense protects the defendant 
from liability for an injury to which he has made a substantial contribution when the 
accident was brought about by a later cause of independent origin. The defense, 
however, is not applied when the result or injury was foreseeable to the original actor. 
See Pease v. Sinclair Ref. Co., 104 F.2d 183, 185 (2d Cir. 1939); Payne v. City of New 
York, 277 N.Y. 393, 395, 14 N£.2d 449, 450 (1938). The intervening cause defense 
raised the issue of causation. The court recognized that plaintiffs must show that 
the failure to warn was the cause in fact of their injuries and also that the same 
failure was the proximate cause of the injuries. 345 F. Supp. at 367.

Although the accidents in Chance occurred with sufficient frequency 
to induce action on the part of reasonable men, the defendants con
tended that the placement of individual warnings on the blasting caps 
or the development of a less detonable cap was infeasible.29 Since the 
feasibility of such warnings was relevant to the question of defendants’ 
duty of care, the question whether additional warnings were feasible 
and whether the warnings actually given by the manufacturers were 
reasonable was a factual issue clearly in dispute and required denial of 
the motion for dismissal.30

The court concluded its treatment of negligence by discussing the de
fense of intervening acts.31 The issue is whether the failure to warn was 
the cause of the injuries of the children, or whether the injuries were in 
fact due to the intervening acts of third parties or the children them
selves. Here, the defendants’ prior knowledge of the occurrence of this 
type of accident reentered the case. An intervening act by a third party 
—in this case the user who somehow stored or handled the caps in a 
manner which allowed the children to obtain them—will relieve the 
original negligent actor only if the third party’s actions were unfore
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seeable.32 However, for the same reason that the injuries themselves 
were foreseeable, the actions of third parties were foreseeable. Miscon
duct by children in relation to dangerous instruments is to be antici
pated.33 Even if it could be established that acts of third parties con
stituted superseding causes, whether the acts occurred would still be a 
jury question. Thus, dismissal based upon a theory of intervening causes 
would be premature.

32 See Nance v. Parks, 266 N.C. 206, 146 S.E.2d 24 (1966). See also W. Prosser, supra 
note 14, § 44, at 274; Restatement, supra note 19, § 447(a).

33 See 345 F. Supp. at 367-68.
34 See Note, Products Liability and Section 402A of the Restatement of Torts, 55 

Geo. L.J. 286 (1966).
35 Restatement, supra note 19, § 402A; see Note, supra note 34, at 286-87.
36 See 345 F. Supp. at 368.
37 Id.-, see Vandermark v. Ford Motor Co., 61 Cal. 2d 256, 262-63, 391 P.2d 168, 171-72, 

37 Cal. Rptr. 896, 899-900 (1964).
38 Cf. The T.J. Hooper, 60 F.2d 737, 740 (2d Cir.) (L. Hand, J.), cert, denied, 287 

U.S. 662 (1932); Marsh Wood Prod. Co. v. Babcock & Wilcox, 207 Wis. 209, 219, 240 
N.W. 392, 396 (1932).

39 345 F. Supp. at 368.
40 See Greenman v. Yuba Power Prod., Inc., 59 Cal. 2d 57, 63-64, 377 P.2d 897, 901, 

27 Cal. Rptr. 697, 701 (1962).

To support further the conclusion that blasting cap manufacturers 
could be potentially liable for accidents involving children, the court 
explored the doctrine of strict liability in tort as an alternative theory of 
liability. Whereas liability for negligence stems from the common law, 
strict liability in tort is a relatively recent phenomenon,34 most compre
hensively formulated in the Restatement of Torts.35 The Restatement 
provided the point of departure for the analysis of strict liability in 
Chance.

There are two rationales for the imposition of strict liability—incen
tive and risk allocation.36 The incentive doctrine attempts to motivate 
the manufacturer to investigate his product to ensure safety by making 
him liable for all injuries arising from product defects.37 Thus, liability 
may ensue even if the injury resulted from a practice that was safer than 
that generally followed by the industry.38 The enterprise liability or 
risk allocation doctrine seeks to allocate the costs of accidents to those 
suitably equipped to afford them.39 This doctrine is also directed toward 
incentive and acknowledges that regardless of the safety precautions 
undertaken, accidents still will occur. Since these accidents constitute 
a foreseeable social cost,40 allocation of cost will be determined by public

Public policy historically has responded to cost allocation in different 
ways. Initially, when industrial development was the primary goal, the 
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doctrine of caveat emptor prevailed.41 As industrial growth continued, 
the emphasis shifted to consumer protection, and manufacturers were 
made to bear many of the social costs of their businesses. The latter 
philosophy was expressed in section 402A of the Restatement of Torts,42

41 See Note, supra note 34, at 287-88.
42 Restatement, supra note 19, § 402A. See generally Note, supra note 34, at 287-95.
43 Restatement, supra note 19, § 402A.
44 See Keeton, Products Liability—Liability Without Fault and the Requirement of 

a Defect, 41 Texas L. Rev. 855, 873 (1963); Traynor, The Ways and Meanings of De
fective Products and Strict Liability, 32 Tenn. L. Rev. 363, 374-76 (1965).

45 See 345 F. Supp. at 369. “What is important is ‘the foreseeability of the kinds of 
risks which the enterprise is likely to create.’” Id., quoting James, General Products— 
Should the Manufacturers Be Liable Without Negligence?, 24 Tenn. L. Rev. 923, 
927 (1957). These are the typical risks of the enterprise and therefore allocable to it.

46 Restatement, supra note 19, § 402A.
47 Id. comment I at 354.
43 The Restatement remains neutral on the question of liability to bystanders. See 

id. comment o at 356. However, some courts have included bystanders among those 
protected. See, e.g., Sills v. Massey-Ferguson, Inc., 296 F. Supp. 776 (N.D. Ind. 1969); 
Caruth v. Mariani, 11 Ariz. App. 188, 463 P.2d 83 (Ct. App. 1970); Elmore v. 
American Motors Corp., 70 Cal. 2d 578, 451 P.2d 84, 75 Cal. Rptr. 652 (1969); McGlone 
v. Corbi, 59 N.J. 86, 279 A.2d 812 (1971); Monsanto Co. v. Thrasher, 463 S.W.2d 25 
(Tex. Civ. App. 1971). But see Davidson v. Leadingham, 294 F. Supp. 155 (E.D. Kv. 
1968). See also 2 Frumer & Friedman, supra note 15, § 16A[2], at 3-181 n.7.

49 See note 8 supra.

Despite the modern trend toward holding the manufacturer strictly 
liable for the social costs of his business, section 402A contains two major 
limitations: the requirement that the product be defective or in an un
reasonably dangerous condition and the proviso that relief is provided 
only for users or consumers of the product.43 The requirement that the 
product be defective or in an unreasonably dangerous condition prevents 
the manufacturer from becoming an absolute insurer of his product.44 
This prerequisite is consistent with the concept of enterprise liability 
since it excludes totally freak accidents and injuries arising from non
defective products—neither of which can be considered a predictable 
cost of doing business.45

The fact that section 402A provides relief only to users and consum
ers46 presents other problems. The terms “user” and “consumer,” while 
defined to include those directly involved in all the ultimate uses of the 
product, those whose efforts are necessary to effect the use, those who 
passively enjoy the benefit of the product, and those people who pre
pare the product for consumption,47 are far from inclusive.48 The user
consumer requirement presents a particular problem in Hall and Chance 
where the children probably found the caps or took them from con
struction sites,49 and the injuries did not occur in the normal course of 
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handling. In Chance, however, the court circumvented the strict user
consumer requirement by relying on the foreseeable-cost-of-business 
theory of enterprise liability.50 Since the manufacturers should have 
known the risk to children involved in the use of blasting caps, the in
juries were a cost which should have been anticipated.

50 See 345 F. Supp. at 369.
51 Id. at 365.
52 See id. at 369-70.
53 Id. at 370.
54 See notes 19-23 supra and accompanying text.
55 W. Prosser, supra note 14, § 47, at 292. See Jaffray v. Hill, 41 Ill. App. 2d 460, 191 

N.E.2d 399 (Ct. App. 1963); Knott v. Litton, 81 So. 2d 124 (La. Ct. App. 1955); Stull 
v. Porter, 100 Ore. 514, 196 P. 1116 (1921).

56See Sir John Heydon’s Case, 77 Eng. Rep. 1150 (1613); W. Prosser, supra note 14, 
§ 47, at 291.

To reach its conclusion the court drew upon the analogous negligence 
concept that “[a] manufacturer’s actual knowledge of unusual risks is 
the archtype reason for extending his duty of reasonable care beyond 
the scope of his product’s normally intended use.” 51 Indeed, knowledge 
of risks, coupled with the threat of very serious harm, served in the 
court’s view to broaden the scope of the manufacturer’s duty under sec
tion 402A, and allowed the children to qualify under the user-consumer 
language.52 Moreover, the court concluded that, as in the case of negli
gence, the more dangerous the product when defective, the less the 
power of the courts to foreclose a jury judgment of culpability on the 
issue of strict liability.53 In the same way that the expected use test ex
panded the concept of intended use in negligence,54 knowledge of the 
risks also should expand the ambit of strict liability.

The court’s examination of negligence and strict liability theories es
tablished the duties of individual manufacturers within the industry and 
provided a conceptual framework for a finding of joint liability. How
ever, by predicating joint liability upon individual adherence to industry
wide safety practices, the court extended joint liability well beyond 
conventional bounds. This joint liability precedent may be divided into 
two categories: joint control of risk and its effect on the burden of proof, 
and enterprise liability.

Joint control of risk is a classic criterion of joint liability. The purpose 
of this doctrine is to deter hazardous conduct by groups as well as by 
individuals. “All those who, in pursuance of a common plan or design 
to commit a tortious act, actively take part in it” are equally liable under 
this doctrine.55 While the concept originally was applied primarily in 
assault cases,56 joint control of risk eventually was extended to cases 
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where the liability-causing conduct was reckless or negligent rather than 
intentional.57

57 See, e.g., Troop v. Dew, 150 Ark. 560, 234 S.W. 992 (1921); Simmons v. Everson, 
124 N.Y. 319, 25 N.E. 911 (1891); Hanrahan v. Cochran, 12 App. Div. 91, 42 N.Y.S. 
1031 (Sup. Ct. 1896).

58 See 345 F. Supp. at 359, 381. In an earlier stage of the Hall litigation, the plaintiffs 
based their claims on an alleged antitrust violation constising of a conspiracy to inhibit 
the manufacture of safe blasting caps and to refrain from proper labeling. The action 
was dismissed with leave to amend because the statute of limitations had run. See Hall 
v. E.I. Du Font De Nemours & Co., 312 F. Supp. 358 (E.D.N.Y. 1970).

59 345 F. Supp. at 372; see, e.g., Agovino v. Kunze, 181 Cal. App. 2d 591, 5 Cal. 
Rptr. 534 (Dist. Ct. App. 1960) (those who use highways for racing do so at their 
peril); Andreassen v. Esposito, 90 N.J. Super. 170, 216 A.2d 607 (Super. Ct. 1966) (joint 
liability even though defendant had stopped his car before accident); Hanrahan v. 
Cochran, 12 App. Div. 91, 42 N.Y.S. 1031 (Sup. Ct. 1896) (joint liability upheld even 
though collision in street not willful or intentional); Lemons v. Kelly, 239 Ore. 354, 397 
P.2d 784 (1964) (liability to third person imposed on all participants of auto race).

The racing and blasting cap cases are not perfectly analogous. In many of the 
racing cases there was a state statute prohibiting racing, so that participation in a race 
was considered negligence per se. Furthermore, there are vastly different social 
values involved in drag racing and the manufacture of blasting caps. See, e.g., Agovino 
v. Kunze, 181 Cal. App. 2d 591, 596, 5 Cal. Rptr. 534, 537 (Dist. Ct. App. 1960); Jones 
v. Peterson, 279 Minn. 241, 248, 156 N.W.2d 733, 737 (1968); Boykin v. Bennett, 253 
N.C. 725, 731, 118 S.E.2d 12, 17 (1961).

60 See 345 F. Supp. at 372.

In Hall and Chance, plaintiffs charged that defendants jointly deter
mined the level of safety precautions utilized in the industry and that 
by jointly adhering to an inadequate safety program, the manufacturers 
violated a duty to warn plaintiffs of the dangers in handling the caps.58 
Plaintiffs therefore urged that defendants be held jointly liable even 
though the product of only one manufacturer could have caused any 
single accident. In reaching a solution the court analogized to cases 
where an entire group of horse or automobile racers have been held 
liable to a bystander for an injury which could have been attributed to 
only one of the participants.59 In these cases the racers, through partici
pation in creation of a negligent risk, were held liable for the conse
quences.60 Under this analogy, the explosives manufacturers’ agreement 
to participate in the safety program which failed to adequately label in
dividual blasting caps constituted negligence for which joint liability 
might be imposed.

The social value of an activity is a vital element of any case based on 
public policy, and is especially important to joint liability cases. Social 
value, by resolving the cost-utility balance is often determinative of the 
scope of duty. For example, joint liability frequently has been imposed 
in cases where the harmful activity had minimal social value, such as 
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hunting61 or the use of fireworks.62 In these situations, the court must 
weigh the inconvenience of altering behavior against the probability and 
gravity of the harm threatened. When the threatened harm is great, 
courts find inconvenience inconsequential. On the other hand, where the 
social value is relatively high, as in a business context, courts have been 
hesitant to impose liability upon a group, especially if there have been 
no business relations among its members.63

61 See Summers v. Tice, 33 Cal. 2d 80, 199 P.2d 1 (1948); Oliver v. Miles, 144 Miss. 
852, 110 So. 666 (1927); Kuhn v. Bader, 89 Ohio App. 203, 101 N.E.2d 322 (Ct. App. 
1951).

62 See Litzmann v. Humboldt County, 273 P.2d 82 (Cal. Dist. Ct. App. 1954). 
Litzmann is factually similar to Chance. A boy was injured by an aerial bomb he 
found on a fairground. Two defendants had brought similar bombs to the fair. Since 
all the evidence was destroyed in the explosion the court held that if it could not be 
determined which defendant brought the bomb that injured the plaintiff, both would 
be liable. Id. at 86-87.

63 See Wolf v. American Tract Soc’y, 164 N.Y. 30, 58 N.E. 31 (1900); Talbot v. 
Dr. W.H. Groves’ Latter Day Saints Hosp., 21 Utah 2d 73, 440 P.2d 872 (1968). But 
see Ybarra v. Spangard, 25 Cal. 2d 486, 154 P.2d 687 (1944).

64 See, e.g., Lindsay v. Acme Cement Plaster Co., 220 Mich. 367, 190 N.W. 275 (1922) 
(owner and users of railroad track have joint duty to keep track in repair); Prussak 
v. Hutton, 30 App. Div. 66, 51 N.Y.S. 761 (Sup. Ct. 1898) (owner and lessee liable for 
nuisance when powder magazine exploded); Walton, Witten & Graham v. Miller’s 
Adm’x, 109 Va. 210, 63 S.E. 458 (1909) (railroad and blasting company had joint duty 
to warn railroad employees of blasting).

65 Cf. 345 F. Supp. at 360, 374.
66 Judge Weinstein relied heavily upon a California case to establish that joint control 

of risk is not co-extensive with joint venture but includes joint enterprises as well. 
Id. at 373; see Connor v. Great Western Savs. & Loan Ass’n, 69 Cal. 2d 850, 447 
P2d 609, 73 Cal. Rptr. 369 (1968). However, the Connor court found that where 
business or commercial undertakings are involved, California decisions make no sig
nificant distinction between joint ventures and joint enterprises. Id. at 863-64 & n.6, 447 
P.2d at 616 & n.6, 73 Cal. Rptr. at 376 & n.6. In an opinion by Justice Traynor, the 
court held defendant bank liable for the negligent construction practices of its debtor 
housing developer even though the evidence was insufficient to support an inference 
that there was a joint enterprise. Id. The lender’s control over the project provided 
adequate grounds for a finding of negligence on its part despite the fact that the lender 
did no actual construction and did not stand in privity of contract with the plain
tiffs. See id. at 863-66, 447 P.2d at 615-17, 73 Cal. Rptr. at 375-77. Because the bank’s 

In the past, liability generally has been found only when the accident 
arose from a special relationship between the defendants, such as lessor 
and lessee, or co-users of facilities and equipment.64 In Chance however, 
the court expanded this principle to include a more tenuous relationship. 
All defendants, while belonging to the Institute of Makers of Explosives 
and following a common safety program established by the Institute, 
were not required to comply with the industry-wide standards.65 Thus, 
the former requirement of a formal business connection was abandoned 
as a requirement for a finding of joint liability.66
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Once the court expanded joint liability for joint control of risk into 
the area of voluntary industry-wide cooperation, the court outlined 
three methods for establishing joint control of risk: express agreement 
among the defendants, parallel behavior sufficient to support an inference 
of tacit agreement, or adherence to an industry-wide standard.67 While 
the first methods of proving joint action have long been recognized,68 
the third is unusual.

negligence, independent of any action by the developer, was the sole issue in Connor, 
that case is hardly analogous to Chance, where any finding of joint liability would be 
founded on common action. Compare 345 F. Supp. at 372-73 with 69 Cal. 2d at 863-66, 
447 P.2d at 615-17, 73 Cal. Rptr. at 375-77.

67 See 345 F. Supp. at 373-74.
68 See W. Prosser, supra note 14, § 47, at 292; Prosser, Joint Torts and Several 

Liability, 25 Calif. L. Rev. 413, 430 (1937).
69 See 345 F. Supp. at 374.
70 See W. Prosser, supra note 14, § 46, at 291-93.
71 See 345 F. Supp. at 374.
72 See id., notes 9-11 supra and accompanying text.
73 See 345 F. Supp. at 374.
74 See Restatement, supra note 19, § 433B; see notes 78-79 infra and accompanying

text.

Independent adherence may be defined as parallel behavior which 
does not support an inference of a tacit agreement.69 Prior to Hall and 
Chance tacit agreement had been the minimum proof necessary to estab
lish joint liability.70 Nevertheless the Chance court held that joint liabil
ity may be imposed on an entire industry where the evidence is sufficient 
to prove only independent adherence to industry-wide practices.71 By 
so holding, the court created a totally new standard of proof 
for joint action. In cases like Hall, where the individual manufacturer 
responsible for the injury is known, the new standard will not aid the 
plaintiff since the equities will not permit a cause of action for joint 
liability.72 However, in a case like Chance, where the manufacturer can
not be identified, the existence of independent adherence to a standard 
of care establishes a prima facie case of joint liability and shifts the burden 
of proving lack of causation to defendants. To avoid liability each manu
facturer would have to prove that he did not manufacture the injury
producing cap.73

Adoption of independent adherence as an intermediate level of proof, 
while unusual, was not without support. The result is indirectly sup
ported by section 43 3B of the Restatement of Torts which places the 
burden of proving lack of causation upon multiple defendants where 
their conduct has been tortious but the identity of the one who caused 
the injury is unknown.74 * The justification for this rule is the inequity 
of permitting multiple tortfeasors to escape liability merely because the 
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type of conduct engaged in made it difficult to determine who caused 
the actual injury.75 In the blasting cap cases, a finding of negligent con
duct by the industry, predicated upon separate violations of the duty 
of care owed by a reasonable manufacturer, warrants application of sec
tion 43 3B and shifts the burden of proving lack of causation onto the 
individual manufacturers.

™See Restatement, supra note 19, § 43 3B, comment f at 446.
?6 See id. comment g at 446.
77 See notes 17-21 supra and accompanying text.
78 See Summers v. Tice, 33 Cal. 2d 80, 199 P.2d 1 (1948). In Summers both defendants, 

knowing the location of the plaintiff, shot in his direction while attempting to shoot a 
quail. Pellets from one of the shotguns hit plaintiff in the eye and lip. The court 
found each defendant a wrongdoer, and since only one could have caused the injury, 
the burden of exculpation fell upon each defendant individually. Id. at 88, 199 
P.2d at 5. See also Oliver v. Miles, 144 Miss. 852, 110 So. 666 (1927) (defendants fired 
across a road at some partridges and one bullet hit plaintiff traveling on the road; both 
defendants held liable); Kuhn v. Bader, 89 Ohio App. 203, 101 N.E.2d 322 (1951) 
(joint and several liability for injury where two defendants alternatively took target 
practice with the same rifle and one bullet ricocheted and hit plaintiff).

79See Ybarra v. Spangard, 25 Cal. 2d 486, 154 P.2d 687 (1944). In Ybarra, plaintiff 
entered the hospital for an appendectomy. After the operation, he experienced pain 
in his arm and shoulder which eventually developed into paralysis and atrophy. Id. 
at 488, 154 P.2d at 688. Plaintiff sued all personnel in the operating room, recovery 
room, and his hospital room. The court found this a proper case to shift the burden to 
each defendant to prove that it was not his negligence that caused the injury. Id. at 
489-90, 154 P.2d at 689; cf. Maddux v. Donaldson, 362 Mich. 425, 108 N.W.2d 33 (1961) 
(burden of apportionment of indivisible injuries placed on contributing defendants). 
See also Dement v. Olin-Mathieson Chem. Corp., 282 F.2d 76, 82-83 (5th Cir. 1960) (pre
mature explosion of dynamite charge was sufficient evidence of negligent manufacture 
of either the blasting cap or the dynamite to create a cause of action against both 
manufacturers).

80 See note 81 infra.

Although widespread adoption by the courts of the theory behind 
section 43 3B would increase greatly plaintiffs’ likelihood of success in 
joint tortfeasor cases, the plaintiff still has the burden of proving that 
defendants’ conduct was negligent and that this negligence caused the 
injury.76 For example, in Chance, the plaintiff would have to prove that 
the injury was foreseeable and that the cost of preventive measures did 
not outweigh their utility.77 While this type of analysis has been ap
plied successfully in cases where multiple defendants have caused injury 
to a plaintiff by shooting,78 and in multiple-defendant res ipsa loquitur 
cases,79 the Chance opinion radically departs from former standards of 
liability. The action in Chance was grounded not upon negligence but 
upon adherence to an industry-approved safety program. In the past, 
safety standards have been used primarily as evidence of the minimum 
standard of care.80 However, such standards are not determinative of the 
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required level of due care, since no industry can be allowed to set its 
own legal duties.81 Because self-regulatory standards tend to establish 
minimum acceptable care, failure to comply with established standards 
only recently has been admitted into evidence to show negligence.82 Con
versely, in one recent case compliance with a safety code was found to 
be admissable as a defense to a charge of negligence.83 In Chance, how
ever, the fact that the existence of industry-wide safety standards was 
used to inculpate both firms adhering to the standards and the standard
making organizations could have substantial impact on the entire stand
ard-making process.84

81 Sec The T.J. Hooper, 60 F.2d 737 (2d Cir.), cert, denied, 287 U.S. 662 (1932) 
(negligent not to have a two-way radio on tugboat even though standard practice was 
not to have one); Marsh Wood Prod. Co. v. Babcock & Wilcox Co., 207 Wis. 209, 
240 N.W. 392 (1932) (may be negligent to omit tests of boiler tubes even though not 
required by industry standards).

These standards usually “represent industry’s attempt to maintain profits by balancing 
the cost of formulating and complying with an adequate code with the cost of liability 
for failure to exercise due care.” Philo, Use of Safety Standards, Codes and Practices 
tn Tort Litigation, 41 Notre Dame Law. 1, 3 (1965).

82 See Note, Admissibility of Safety Codes, Rules, and Standards in Negligence Cases, 
37 Tenn. L. Rev. 581 (1970). See also McComish v. DeSoi, 42 N.J. 274, 282, 200 A.2d 
116, 120-21 (1964) (safety codes admissible as consensus of opinion carrying approval 
of a significant segment of an industry).

83 See Nordstrom v. White Metal Rolling & Stamping Corp., 75 Wash. 2d 629, 631, 
453 P.2d 619,621 (1969).

84 See generally, Opala, The Anatomy of Private St andar ds-Making Process: The 
Operating Procedures of the USA Standards Institute, 22 Okla. L. Rev. 45 (1969).

85 See notes 39-44 supra and accompanying text.
88 345 F. Supp. at 376-77.

In addition to formulating new applications of joint control of risk 
and burden of proof, the Chance court briefly explored the theory of 
enterprise liability as an alternative ground for imposing joint liability. 
The policy considerations governing enterprise liability are very similar 
to those controlling the imposition of strict liability upon a manu
facturer.85 However, the two doctrines differ in their focus. In strict 
liability the object is to make a manufacturer pay for the accidents 
caused by his business. In enterprise liability, on the other hand, the 
question is whether to make an entire industry liable for the damage 
caused by one of its members. In either situation, the decision to impose 
liability is a matter of public policy arrived at by balancing the rights 
of an innocent plaintiff and the industry which caused him harm.

The court found the principles of enterprise liability inherent in cases 
of respondeat superior, workmens’ compensation, dangerous activities, 
and non-delegable duties.86 In these situations, an employer is held vi
cariously liable not because of fault but because the risks involved are 
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broadly incidental to the enterprise undertaken.87 The loss falls on the 
manufacturer rather than on the consumer because of the responsibility 
which the manufacturer owes the community.88 Whether this respon
sibility extends beyond the individual manufacturer to the industrial 
entity is necessarily based on a public policy decision of where the risk 
of loss may best be laid.89 The court’s answer to this question is un
equivocal: “[t]he entire blasting cap industry and its trade association 
provide the logical locus at which precautions should be taken and liabil
ity imposed.” 90 By imposing liability, however, the court falls short of 
making the blasting cap industry the insurer of its product. Before an 
industry can be held liable on enterprise liability grounds, plaintiffs must 
show defendants’ joint awareness of the risks and their joint capacity to 
reduce those risks.91 In addition, the size and cohesiveness of the industry 
should be weighed in the balance before liability is imposed.92

8?2 Harper & James, The Law of Torts § 26.7, at 1376 (1956).
88 See W. Prosser, supra note 14, § 71, at 471.
89 See 345 F. Supp. at 377-78. The court discussed the usefulness of. joint liability in 

imposing safeguards and spreading costs of certain types of industry-caused damage 
such as air and water pollution. Any analogy to Chance is inapt because of factual 
differences. In Chance there were several individual injuries, each allegedly caused by 
one unknown manufacturer adhering to inadequate industry-wide warning practices. 
Pollution cases, however, involve one injury caused in varying degrees by many con
tributing parties. Usually, independent actors causing a single injury will be jointly 
liable if causal relation is shown but injury is indivisible. See Phillips Petroleum Co. 
v. Hardee, 189 F.2d 205 (5th Cir. 1951); W. Prosser, supra note 14, § 52, at 315-17. In 
addition, in most pollution cases a somewhat reasonable allocation of each individual’s 
contribution can usually be made.

90 345 F. Supp. at 378.
91 Id. Joint capacity to reduce risks appears to relax strict enterprise liability as a 

concession to the social usefulness of the industry. The industry, if actually to pay 
for all the costs of its business, should also include those risks that it can do nothing 
about. Any costs not so allocated are the cost that society pays to have the industry— 
a type of subsidy.

The first criterion, joint awareness of risks, is more consistent with the theory of en
terprise liability, since the enterprise is expected to pay all the costs that may be 
fairly and reasonably anticipated when the business is started. See 2 Harper & James, 
supra note 87, § 26.7, at 1375-77.

92 345 F. Supp. at 378.

The court’s extension of joint liability to relationships based upon ad
herence to industry-wide practices represents a significant break with 
established tort law. Similarly innovative is the court’s finding that proof 
of independent adherence to common practices may be sufficient to es
tablish joint control and shift the burden of exculpation onto defendants. 
The differences between Hall and Chance reflect, however, the public 
policy limits on these innovations. In Chance, where the manufacturer of 
the injury-producing blasting cap was unknown, the court indicated that 
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liability might be imposed justifiably on the industry for failure to manu
facture adequately labeled caps. In Hall, where the specific manufac
turers responsible for injury were known, the court found industry liabil
ity unnecessary and limited suit to the manufacturer of the injury-pro
ducing cap. Thus, public policy sanctions joint liability only when the 
possibility of a remediless plaintiff is present. Enterprise liability will not 
absorb all the costs of doing business—only those that cannot be other
wise allocated. Nevertheless, emerging concepts of consumer protection 
favor the social cost side of the cost-utility balance, and by expanding 
the boundaries of joint liability, the court in Hall and Chance has ac
celerated the trend toward imposing all social costs upon manufacturers 
of dangerous products.




