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PROBATE LAW AND THE UNIFORM CODE:
“ONE FOR THE MONEY . . .”
Julian R. Kossow*

During the 1970's the new Uniform Probate Code is being con
sidered intensively by state legislatures. Professor Kossow focuses
on three provisions of the Code and examines their common law
roots and the impact the Code will have on present law.

Little clairvoyance is needed to forecast the significant impact of the
Uniform Probate Code*1 within the next several years. In 1969 the Code
was adopted by the National Conference of Commissioners on Uniform
State Laws and by the House of Delegates of the American Bar Associa
tion. As of Spring 1973, the Code has been adopted in two states2 and
currently is being considered by 21 other state legislatures.3 By the end
of the decade, the Uniform Probate Code will be to probate law as the
Uniform Commercial Code is to commercial law.
This article will probe three significant areas of the law of decedents’
estates by analysing the current state of the law and then examining
what changes, if any, the Uniform Probate Code makes. The topics
chosen for analysis are (1) testamentary capacity, (2) formalities of ex
ecution of a will, and (3) elective share of the surviving spouse. The
*B.A., University of Pennsylvania; J.D., Georgetown University Law Center; law
clerk to the Honorable Walter M. Bastian, United States Court of Appeals for the Dis
trict of Columbia Circuit, 1968-69; Associate Professor of Law, Georgetown University
Law Center, 1969-1973; Director, Loughran Institute of Land Use and Development;
Visiting Professor of Law, Haile Selassie I University, Addis Ababa, Ethiopia, 1973-1974.
1 Uniform Probate Code (1969).
2 Alaska Stat.
13.06.005 to 13.36.100 (1972); Idaho Code §§ 15-1-101 to 15-7-307
(Cum. Supp. 1972).
3 Arizona, California, Colorado, Delaware, Florida, Hawaii, Illinois, Kentucky, Mich
igan, Minnesota, Missouri, Montana, Nebraska, New Jersey, North Dakota, Oregon,
South Carolina, South Dakota, Tennessee, Washington, and Wisconsin.
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reason for the selection is that these topics, all fundamental to the law
of decedents’ estates, have been altered, respectively, (1) not at all, (2)
moderately, and (3) drastically by the Code and offer useful focal points
for evaluating the law of decedents’ estates under the Code.
Testamentary Capacity
Freedom of testation is the keystone in the arch of the law of wills.
The law, nevertheless, does impose certain constraints on a person’s
right to dispose of his property at death. A major limitation to the execu
tion of a valid will is that the testator must possess a minimum mental
capacity. Just as legal standards of mental capacity must be met in order
for a person to be able to enter into a valid contract or to be held respon
sible for a crime, so is there a legal standard for the mental ability requi
site of one who‘executes a valid will.4 The primary purpose of this
standard is to assist in the ascertainment of the testator’s intent, although
an even more important reason for the standard has been suggested: to
protect society and the family from testamentary acts of mental in
competents.5
PRESENT STATE OF THE LAW

The standard of mental capacity frequently set forth in the statutes
and cases is that of a “sound mind.” 6 No short cut should be attempted
in defining the term sound mind. The intricacies of the human mind are
subtle and complex and thus the facts of each separate case must be de
terminative. Generally, however, a testator is considered to have legally
sufficient mental capacity if he is capable of: (1) discerning the nature
and extent of his property; (2) knowing those persons who would
typically be the recipients of his testamentary beneficence; (3) compre
hending the attempted disposition of his property pursuant to a rational
plan; and (4) understanding of the above criteria in relationship to one
4 The standards are, of course, different; one’s ability to negotiate a commercial con
tract involves considerations quite distinct from those which obtain in determining
one’s ability to dispose of his property at death. Thus, a person may have capacity to
execute a valid will, and at the same time be incapable of entering into a valid contract.
Georgia, by statute, expressly states, “[a]n incapacity to contract may coexist with a
capacity to make a will.” Ga. Code Ann. § 113-202 (1959); see In re Estate of Paris,
159 N.W.2d 417 (Iowa 1968); Weihofen, Mental Incompetency to Make a Will, 7 Nat.
Res. J. 89, 91 (1967).
5 See Note, Testamentary Capacity in a 'Nutshell: A Psychiatric Re-Evaluation, 18
Stan. L. Rev. 1119, 1123 (1966).
6 See, e.g., Smith v. Smith, 352 Mass. 766, 225 N.E.2d 590 (1967); Houghton v. Jones,
418 S.W.2d 32 (Mo. 1967); Conn. Gen. Stat. Ann. § 45-160 (1958); Idaho Code § 14-301
(1948); Uniform Probate Code § 2-501.
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another.7 The essence of the capacity requirement is that the testator
have sufficient mental ability to know the nature of his act, of his proper
ty and of his relations to the natural objects of his bounty.
It is important that the attorney who must deal with legal problems
of capacity understand the medical profession’s approach to this prob
lem. Consequently, an eminent psychiatrist has explained the three ele
ments of the capacity test as follows:

1. Knowledge of the nature of the act means that he must know
that it is his will that he is signing. Evidence that at the time
he was confused and talking incoherently or unable to talk at
all, that he did not seem to recognize the people present, that his
hand had to be guided in signing, and that he died soon after
ward, would probably lead a doctor to conclude that he did
not know he was executing a will.
2. Knowledge of the nature and extent of his property calls for
a reasonably accurate comprehension of what he owns. A be
quest of $100,000 to his sister Kate and the remainder to his
wife, when his whole estate is not and never has been worth
that much, would indicate that because of psychotic delusions
of grandeur or other reasons he did not know the extent of his
holdings. A specific devise of the old family homestead, which
in fact he had sold ten years before, may lead us to conclude
that senility has so far impaired his memory as to deprive him
of capacity to know the nature and extent of his property.
3. Knowing his relations to the persons who are the natural ob
jects of his bounty requires that he know who they are and
what their legal or moral claims on him may be. If he insists that
his children are all dead, or that the daughter who has been
caring for him is not his daughter but an imposter, he is pre
sumably incompetent under this third element in the criteria.8

Thus, the two most pertinent questions are whether the participant un
derstood the nature of the act and whether he was aware of his duties
in connection with that act.9
7 See, e.g., In re Fritchi’s Estate, 60 Cal. 2d 357, 384 P.2d 656, 33 Cal. Rptr. 264 (1963);
Tarricone v. Cummings, 340 Mass. 758, 166 N.E.2d 737 (1960); In re Armijo’s Will,
57 N.M. 649, 261 P.2d 833 (1953); In re Estate of Morton, 428 P.2d 725 (Wyo. 1967);
W. Bowe & D. Parker, 1 Page on the Law of Wills § 12.21, at 608 (2d ed. 1960)
[hereinafter cited as W. Bowe & D. Parker]; Weihofen, supra note 4, at 89; Note,
supra note 5, at 1124.
8 R. Allen, E. Ferster, & H. Weihofen, Mental Impairment and Legal Incom
petency 285 (1968).
9 See Freedman, Forensic Psychiatry, in Comprehensive Textbook of Psychiatry
§ 48.1, at 1602 (A. Freedman & H. Kaplan eds. 1972).
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The testator’s mental ability is the key to the test. Lack of knowledge
of the extent of his property, or the formation of an apparently irrational
plan, are not per se determinative of lack of capacity.10 The will of a
testator who possesses capacity will not be invalidated even though its
terms are manifestly unnatural or unjust.11 Conversely, natural and just
provisions contained in the will of a person of unsound mind will not
be given effect.12
Mental incapacity, then, is a factual conclusion determined by the
testator’s inability to meet the previously discussed threshold require
ments. In turn this inability emanates from the condition of the testator’s
mind. Consequently, courts must grapple with legal classifications of
extremely complex medical situations. Nevertheless, for legal purposes,
an inability to execute a will can be thought of as being the result of
either a deficient or deranged mind.13 Mental deficiency is typically the
product of organic brain disease, while mental derangement generally
arises from some mental illness, as in the case of insane delusion.14 An
individual may possess both conditions.
The deficient mind is typical of the mental condition of a person in
capable of satisfying all or part of the described standard—knowing his
next of kin, the nature of his property and how he wishes to dispose of
it.15 Although deficiency is usually congenital, the condition also may
result from age, disease, or injury.16 A person of very low intelligence,
even one medically classified as a moron, may have enough mental ability
to rise above the legal category of the deficient mind, but it is doubtful
if one classified as an idiot or an imbecile could have testamentary capaci
1° Emerich v. Arendt, 179 Ark. 186, 14 S.W.2d 547 (1929).
11 See In re Estate of Gecht, 165 Cal. App. 2d 431, 331 P.2d 1019 (Dist. Ct. App. 1958);
In re Estate of Tobias, 192 So. 2d 83 (Fla. 1966); 7zz re Honigman’s Will, 8 N.Y.2d 244,
168 N.E.2d 676, 679, 203 N.Y.S.2d 859, 865 (1960) (Fuld, J., dissenting). But see In re
Alexander’s Estate, 11 Cal. App. 1, 295 P. 53 (Dist. Ct. App. 1931). Nonetheless, it has
been suggested that courts unconsciously consider the fairness of the disposition. See
Green, Proof of Mental Incompetency and the Unexpressed Major Premise, 53 Yale
L.J. 271, 311 (1944). Courts carefully will examine a will that disinherits the testator’s
immediate family. See Degenhardt v. Joplin, 239 S.W. 692 (Tex. Civ. App. 1922); Ep
stein, Testamentary Capacity, Reasonableness and Family Maintenance, 35 Temp. L.Q.
231 (1962); Laube, The Right of a Testator to Pauperize Helpless Dependents, 13 Cornell
L. Rev. 559 (1928).
12 Shirley v. Ezell, 180 Ala. 352, 60 So. 905 (1913).
13See T. Atkinson, Handbook of the Law of Wills 234 (2d ed. 1953) [hereinafter
cited as T. Atkinson]; 1 W. Bowe & D. Parker § 12.25, at 622.
14 T. Atkinson 234; W. Bowe & D. Parker § 12.25, at 622. The two categories are not
mutually exclusive for one individual possibly may possess both types of mental condi
tions.
15 See Note, supra note 5, at 1135. See generally 1 W. Bowe & D. Parker § 12.25.
13 Green, supra note 11, at 272.
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ty.17 Subnormal intellectual function now is encompassed medically un
der the term mental retardation, which is classified according to severity
in five categories: borderline, mild, moderate, severe, and profound.18
Persons diagnosed as having borderline mental retardation probably
would have capacity; those suffering from mild or moderate mental re
tardation would be questionable; and those with severe or profound
mental retardation in all probability would not have capacity.19
Age is often the most significant, and possibly the most vexatious
factor. Old age frequently leads to senile psychosis,20 which classically
is manifested by loss of memory, judgment, efficiency, consciousness, and
orientation, and by possible delusions and hallucinations.21 The senile
testator may be unable to concentrate sufficiently to form a testamentary
plan, or he may be forgetful of members of his immediate family. The
process of mental enfeeblement is very slow,22 and the decision whether
the testator had capacity at the moment the will was executed is often
extremely difficult. A large percentage of testators execute wills when
they are quite elderly and at a time when their minds no longer function
as well as in past years, but the courts wisely have been reluctant to
conclude that elderly people are incapable of validly executing wills.23
17 See In re Estate of Glesenkamp, 378 Pa. 635, 107 A.2d 731 (1954) (adult with in
telligence of five year old lacked testamentary capacity); T. Atkinson 235; 1 W. Bowe
& D. Parker § 12.25, at 622-23.
18 AP.A. Diagnostic and Statistical Manual of Mental Disorders 14 (2d ed. 1968);
Cytryn & Lourie, Mental Retardation, in Comprehensive Textbook of Psychiatry § 22.1,
at 820 (A. Freeman & H. Kaplan eds. 1972). Diagnostic classification of mental retarda
tion relates to intelligence quotient approximately as follows: borderline—70-84 I.Q.;
mild—55-69 I.Q.; moderate—40-54 I.Q.; severe—25-39 I.Q.;—profound—under 24 I.Q. Id.
19 See 1 W. Bowe & D. Parker § 12.25, at 622-23.
20 The most common types of senile psychosis are senile brain disease (dementia) and
cerebral arteriosclerosis. It is estimated that 80 percent of mental health patients over
age 65 suffer from either senile brain disease or arteriosclerotic brain disease. Busse,
Brain Syndromes Associated with Disturbances in Metabolism, Growth, and Nutrition,
in Comprehensive Textbook of Psychiatry § 19.2, at 727 (A. Freedman & H. Kaplan
eds. 1972).
21 See Rothschild, Senile Psychoses and Psychoses with Cerebral Arteriosclerosis, in
Mental Disorders in Later Life 299-301, 319-20 (2d ed. O. Kaplan 1956).
22 The individual afflicted with senile brain disease may become psychotic imperceptibly
so that it is almost impossible to date on the onset of the disease. Id. at 299. However,
cerebral arteriosclerosis tends to have an abrupt onset, usually taking the form of a
sudden attack of confusion. Id. at 319; Busse, supra note 19, § 19.2, at 722; Smith & Hager,
The Senile Testator: Medicolegal Aspects of Competency, 13 Clev.-Mar. L. Rev. 397,
408-09 (1964).
23 See McCrocklings’ Adm. v. Lee, 247 Ky. 31, 56 S.W.2d 564 (1933). “[Clourts will
guard jealously this right to make wills in the aged and infirm.” Waggener v. General
Ass’n of Baptists in Ky., 306 S.W.2d 271, 273 (Ky. 1957). Even one afflicted with senile
dementia or arteriosclerosis may be capable of executing a will, provided he meets the
fundamental requirements. See, e.g., In re Dunson’s Estate, 141 So. 2d 601 (Fla. Dist. Ct.
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There is strong presumption that the testator has capacity,24 and those
who contest the will on grounds of lack of testamentary capacity must
meet a substantial burden of proof.25
Persons with deranged minds usually possess the mental capability
necessary to meet most of the requirements previously delineated, but
because of mental illness, are unable to form a rational dispositive
scheme.26 Such persons are often said to be suffering from an insane de
lusion, which may result from paranoia, schizophrenia or any one of
several other possible causes. The insane delusion merits special attention
because unless the delusion directly affects the contents of the will, the
testator will not lack capacity.27 In addition, where the issue is insane
delusion rather than general lack of mental capacity, the issue must be
specially tried.28
Although difficult to define, an insane delusion consists of a belief in
the existence of certain facts which in reality do not exist,29 and which is
held against all evidence, reason, or probability.30 Additionally, there
must be conduct by the believer on the assumption of the verity of the
delusion.31 However, the definition is of dubious value in any particular
case. More important is the circumstantial flavor of each case combined
App. 1962); Leventhal v. Baumgartner, 207 Ga. 412, 61 S.E.2d 810 (1950); In re Frorup’s
Will, 10 Misc. 2d 432, 172 N.Y.S.2d 853 (Surrogate’s Ct. 1958).
24 Even a prior adjudication of incompetency and placement under guardianship is
not conclusive. See Hermann v. Crossen, 81 Ohio L. Abs. 322, 326-27, 160 N.E.2d 404,
409 (Ohio App. 1959). But the fact that the testator was under guardianship may raise
a rebuttable presumption of incapacity. See hi re Armijo’s Will, 57 N.M. 649, 655, 261
P.2d 833, 837 (1953). A judicial order of commitment has even less effect than an
adjudication of incompetency. Weihofen, supra note 4, at 94.
25 See, e.g., In re Estate of Springer, 252 Iowa 1220, 110 N.W.2d 380 (1961); Friedel
v. Blechman, 250 Md. 270, 242 A.2d 103 (1968); Lewis v. McCullough, 413 S.W.2d 499
(Mo. 1967); McGrail v. Schmitt, 357 S.W.2d 111 (Mo. 1962); Wood v. Wood, 25 Wyo.
26, 164 P. 844 (1917).
26 T. Atkinson 234. The delusion may affect testamentary capacity in several ways:
it affects the instrument itself if, for example, the testator believes that he is being forced
to sign it; the testator may be deluded as to the extent of his property; delusions often
deal with the testator’s relationship to his family, such as when he believes he is being
poisoned. See Weihofen, supra note 4, at 101.
27 See, e.g., Malone v. Malone, 26 Ill. App. 2d 291, 167 N.E. 2d 703 (1960) (delusions
must affect execution); In re Duross’ Will, 395 Pa. 492, 150 A.2d 710 (1959) (delusion
must have caused testator to make an entirely different will); Eason v. Eason, 203 Va.
246, 123 S.E.2d 361 (1962) (contestant must show that the delusion was insane and that
the will was the product thereof). Even hallucinations will not destroy testamentary
capacity unless they directly affect the disposition. See In re Morgan’s Estate, 225 Cal.
App. 2d 156, 37 Cal. Rptr. 160 (1964).
28 See Lindley v. Lindley, 384 S.W.2d 676 (Tex. 1964).
29 In re Sommerville’s Estate, 106 Pa. 207, 177 A.2d 496 (1962).
30 In re Putnam’s Estate, 1 Cal. 2d 162, 34 P.2d 148 (1934).
31 See Havird v. Schissell, 252 S.C. 404, 166 S.E.2d 801 (1969).
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with what a consensus of society thinks is an irrational belief. For ex
ample, belief in a Supreme Being is obviously not an insane delusion.
However, if an individual believed that he was the Supreme Being, this
probably would be held to be an insane delusion. If that person, based
on that belief, disinherited his immediate family and left all of his proper
ty to his “disciples,” his will probably would be vitiated for lack of
capacity. If, on the other hand, he left his property to his wife and chil
dren, he may well not lack capacity because his delusion arguably did
not affect the contents of his will. The delusion must affect the disposi
tion.
Precedent may be of some limited value in determining what consti
tutes an insane delusion. Uncommon religious beliefs, faith in spiritual
ism,32 or mere eccentricities33 have not been considered delusions vitiat
ing capacity. Factually, many cases have involved the testator’s rela
tionship to his family.34 Since the line between mistaken belief and in
sane delusion is an amorphous one, the circumstances of the individual
case are determinative. The testator who predicates his will upon a be
lief in his wife’s infidelity or his child’s illegitimacy may well be mis
taken rather than deluded. Often, the difference is whether or not there
is any evidence to support the testator’s belief. If so, such a belief, even
if false, will not constitute an insane delusion.35 To constitute a finding
of incapacity, the false belief must be one that is adhered to against all
evidence or reason.36
See In re Elston’s Estate, 262 P.2d 148, 151 (Okla. 1953). But see In re City Nat’l
Bank & Trust Co., 144 A.2d 338 (1958) (testator believed she was communicating with
a fictitious person via a ouija board). However, if the testator believed that the disposi
tion of his property was spiritually dictated, the contents of the will are affected and
the will is invalid. See In re Sandman’s Estate, 121 Cal. App. 9, 13, 8 P.2d 499, 500 (Dist.
Ct. App. 1932).
33 See Quellmalz v. First Nat’l Bank, 16 Ill. 2d 546, 158 N.E.2d 591 (1959); Ennis v.
Illinois State Bank, 111 Ill. App. 2d 71, 248 N.E.2d 534 (1969). However, the cumulative
effect of many eccentric acts may be evidence of incapacity. See Green, supra note 11,
at 277.
34See, e.g., McGrail v. Schmitt, 357 SAV.2d 111 (Mo. 1962) (testator’s belief that his
daughter was illegitimate); In re Honigman’s Will, 8 N.Y.2d 244, 168 N.E.2d 676, 203
N.Y.S.2d 859 (1960) (testator believed wife of 40 years unfaithful); In re Riemer, 2
Wis. 2d 16, 85 N.W.2d 804 (1957) (testator believed husband planned to kill her).
35 In re Coffin’s Estate, 103 N.J. Super. 1, 246 A. 2d 489 (1968).
36 In re Honigman’s Will, 8 N.Y.2d 244, 168 N.E.2d 676, 203 N.Y.S.2d 859 (1960).
But see In re Wicker’s Will, 15 Wis. 2d 86, 112 N.W.2d 137 (1967) (insane delusion
may exist even if there is some evidence from which testator might have based his judg
ment).
Some commentators maintain that the law of testamentary capacity is too rigid and
that the legal definition of delusion has not kept pace with modern psychiatry.
Where there is evidence, however slight, that some factual basis existed,
the courts are inclined to say that delusion was not present. Hardly any
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Another variable in the question of mental capacity is the element of
time. The rule is that the testator must have capacity at the time he ex
ecutes the will.37 As long as the testator possesses sufficient mental ability
when he makes the will, incapacity before or after the time of execution
is not determinative,38 except for possible evidentiary effects.39 Con
versely the will is invalid when the testator could normally meet the re
quired standards but at the time of execution is temporarily incapaci
tated. This situation typically occurs where the testator is so highly
intoxicated or so greatly under the influence of drugs that, at the time,
he cannot satisfy the capacity requirements.40 Finally a will, if made
during a period of incapacity, may be validly republished by codicil at
a later time when the testator possesses sufficient mental ability to satisfy
standards of testamentary capacity.41
The elements of testamentary capacity not only include mental ca
pacity but also the testator’s age. In all jurisdictions, the age required
interpretation could be further from the facts as the psychiatrist sees them.
It is only in the most dilapidated psychotic that delusion is not based to
some extent on actual events.
The psychiatrist thus finds himself considerably limited by the legal con
cept of delusion and, furthermore, by the general attitude of the law that
a delusion, if granted by the law to exist, must be shown to have a fairly
obvious relation to the subject of the will itself. The law relating to testa
mentary capacity . . . would certainly benefit ... by the application of
modern knowledge regarding mental functioning.
Overholser, Major Principles of Forensic Psychiatry, in 2 American Handbook of
Psychiatry 1890 (S. Arieti ed. 1959).
37 See, e.g., In re Stitt, 93 Ariz. 302, 380 P.2d 601 (1963); Estate of Goetz, 253 Cal.
App. 2d 107, 61 Cal. Rptr. 181 (Dist. Ct. App. 1967); In re Will of McGough, 222 So.
2d 673 (Miss. 1969).
38See, e.g., In re Jamison’s Estate, 249 P.2d 859 (Cal. Dist. Ct. App. 1952); Legeune
v. Succession of Duplechin, 260 So. 2d 37 (La. App. 1972); In re Cook’s Estate, 231
Ore. 133, 372 P.2d 520 (1962); Weihofen, supra note 4, at 102-03. Whether the testator
actually was lucid is a question of fact. See 1 W. Bowe & D. Parker § 12.36, at 643.
39 See Rogers v. Crisp, 241 Ark. 68, 406 S.W.2d 329 (1966). An adjudication of in
competency shortly after execution of the will is admissible into evidence on the issue
of capacity, but is not conclusive. See Estate of Wolf, 174 Cal. App. 2d 144, 344 P.2d 37
(Dist. Ct. App. 1959).
40 See In re Kell’s Estate, 190 Cal. App. 2d 286, 11 Cal. Rptr. 913 (Dist. Ct. App. 1961)
(testator drunk when will was executed); In re Estate of Cole, 205 So. 2d 554 (Fla. App.
1968) (drugs). To invalidate the will the testator must be so incapacitated by the drug
or alcohol that he cannot meet the standard of testamentary capacity. Smith & Hager,
supra note 22, at 422; see In re Rhode’s Estate, 436 S.W.2d 429, 436-37 (Tenn. 1968);
In re Kraft’s Estate, 374 P.2d 413 (Alas. 1962). Chronic alcoholism or drug addiction also
may result in an actual mental deterioration. See, e.g., Price v. Marshall, 255 Ala. 447,
52 So. 2d 149 (1951) (drugs); Frank’s Ex’r v. Bates, 278 Ky. 337, 128 S.W.2d 739 (1939)
(drugs); McGrail v. Schmitt, 357 S.W.2d 111 (Mo. 1962) (alcohol).
41 Sec, e.g., Brown v. Riggin, 94 Ill. 560 (1880); Barnes v. Phillips, 184 Ind. 415, 111
N.E. 419 (1916); De Marco v. D’Errico, 87 R.I. 117, 138 A.2d 830 (1958).
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for testamentary capacity is fixed by the statute and only persons of the
requisite age may validly dispose of property by will.42 The clearly
established trend is to set the minimum testamentary age at 18 for both
real and personal property.43 Today, about half of the states have adopted
this position, as has the Uniform Probate Code.44 Many other states re
quire the testator to be twenty-one years of age; however, in most of
these jurisdictions, the age minimum is relaxed in certain circumstances.45
No state imposes a maximum age limit.
By recognizing the signs of possible insane delusions or general lack
of testamentary capacity, the lawyer can play a crucial role in avoiding
litigation.46 Particularly in the case of an aged testator, the lawyer should
prepare for a will contest by those persons who would benefit if the will
were declared invalid. Commentators have recommended that anyone
over 65 years old should undergo a physical and psychiatric examina
tion before executing a will.47 Similarly, if the testator is retarded in
telligence tests may also be necessary.48
MENTAL CAPACITY AND THE CODE

Section 2-501 of the Uniform Probate Code merely states that, “[a]ny
person 18 or more years of age who is of sound mind may make a
will.” 49 Nothing in the comments sheds any light on what constitutes
a sound mind. Nothing indicates that the drafters of the Code even con
42 1 W. Bowe & D. Parker § 12.8, at 581.
43 See, e.g., Conn. Gen. Stat. Ann. § 45-160 (1958); Mo. Ann. Code art. 93, § 4-101
(Supp. 1969); N. C. Gen. Stat. § 31-1 (Supp. 1969).
44 Uniform Probate Code § 2-501.
45 See Pa. Stat. Ann. tit. 20, § 180.1(b) (Supp. 1970) (persons eighteen or older who
are married or in the armed forces); S.C. Code § 19-201 (1962) (married and above 18).
Some statutes simply require the testator to be of “full age” or “of majority.” See, e.g.,
Iowa Code Ann. § 599.1 (1950); Kan. Stat. Ann. § 59-601 (1964); Mass. Ann. Laws
ch. 191, § 1 (1969). The full age requirement generally means age 21, but this may be
relaxed if the testator meets other criteria. See Iowa Code Ann. § 599.1 (1950) (full
age means 21 or married). A small number of states also distinguish between the testa
mentary age necessary for the disposition of realty and personalty. Ala. Code tit. 61 „
§§ 1, 2 (1960) (21 for realty; 18 for personalty).
46 See In re Cory’s Estate, 169 N.W.2d 837 (Iowa 1969) (attorney prepared for will
contest on issue of testamentary capacity). Some courts have held that a lawyer has a
duty to determine that the testator has testamentary capacity. See Gilmer v. Brown,
186 Va. 630, 44 S.E.2d 46 (1947).
47 Smith & Hager, supra note 22, at 428, 430; Weihofen, supra note 4, at 95. The tech
nique has been criticized because the mere fact that such an examination occurred may
be used as evidence of incapacity by the contestants of the will. Smith & Hager, supra
note 22.
48 Weihofen, supra note 4, at 97.
49 Uniform Probate Code § 2-501.
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sidered changing or amplifying the traditional requirements. A tremen
dous opportunity has been lost by the failure to give needed guidance. In
defense of the Code one hardly could imagine a more difficult task than
articulating a new standard of testamentary capacity. But even the mini
mal standards of today sometimes are applied loosely or even misap
plied by trial and appellate courts. At the very least the Code, if not in
the text then certainly in the comments, could have influenced courts
everywhere to forcefully apply the present minimal standards of mental
capacity.
There is demonstrable need for such influence. The existing law of
testamentary capacity has become increasingly rigid. Both the concep
tual approaches to the problem and the legal terminology of capacity
have crystallized. Such fossilization is particularly undesirable in an age
of significant medical advancements in the understanding of the human
mind.
Moreover, appellate courts, while declaring that they are limited by
the clearly erroneous rule in the supervision of cases that are principally
factual determinations,50 have failed to require trial courts to apply strict
ly the standard of testamentary capacity to the facts in each case. Thus
trial courts can obfuscate their decisions and thereby are permitted to
make determinations occasionally based on “gastronomical jurispru
dence” and often supported by no more than a modicum of evidence.
The following cases will serve, by way of illustration, to demonstrate
that courts often fail to apply the criteria of capacity to the facts in any
meaningful way.
Many Duplechin, the testator in Lejeune v. Succession of Duplechin,51 was described as mentally unsound. He had set fire to his bed
ding both while institutionalized at a tuberculosis hospital and while
living in his mobile home.52 The only physician testifying at trial stated
that the testator was suffering from senility and that lucid periods were
not probable. Testimony at trial described the testator as being miserly,
talking of cattle which he no longer owned as though he still had them,
having no control of his bodily functions, and crying frequently.53 De
spite the record, the Court of Appeal of Louisiana upheld the trial
court’s admission of Duplechin’s will to probate. Although evidence
was introduced which would support a finding of capacity, there is no
discussion in the court’s opinion whether the testator knew the natural
50 See Estate of Gecht, 165 Cal. App. 2d 431, 442, 331 P.2d 1019, 1026 (Dist. Ct. App.
1958); Lejeune v. Succession of Duplechin, 260 So. 2d 37 (La. App. 1972).
51 260 So. 2d 37 (La. App. 1972).
52 Id. at 38.
53 Id. at 39.
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objects of his bounty. Moreover, the court did not consider the fact
that a large portion of Many’s estate was not contained in his will and
it is therefore questionable whether he knew the nature and extent of
his property. Instead of examining these criteria, the court simply con
cluded that since there was some evidence of capacity, the trial judge
committed no manifest error in his factual conclusions and therefore
his judgment was affirmed.54
Elnora Duncan Brown was 81 years old when she died in 1968.55 She
had suffered a severe cerebral hemorrhage and was hospitalized in a
psychotic state. Yet only 18 days following her release from the hos
pital, Mrs. Brown executed her will.56 A physician described Mrs.
Brown’s condition as poor. She was bedridden, her mental functioning
was poor, and she was essentially helpless.57 The scrivener testified for
the proponents of the will that the testator wished to make a will and
understood what was going on.5859Again the court did not analyze
whether the decedent knew the nature and extent of her property or
was aware of the natural objects of her bounty. A more careful applica
tion of proper standards was called for in such a case.
Though constrained by the clearly erroneous rule, not all appellate
courts are wary of questioning the decision of a trial court. In Paskyn
v. Mesicb™ an Alaska trial court found the decedent competent. A
guardian appointed for the testator testified that Mesich did not under
stand anything even when spoken to in his native tongue, that he would
sign his own death certificate, and that “he didn’t know what was hap
pening anymore than the man in the moon.” 60 An attorney who had
id.
55 Succession of Brown, 251 So. 2d 465 (La. App. 1971).
56 Id. at 466.
57Id. at 467-468. As the court stated, “[a] fair analysis of Dr. Faust’s testimony as a
whole is that he considered that decedent did not possess testamentary capacity.” Id.
at 468.
^Id. at 468. These cases are illustrative of countless others. In the following cases,
despite substantial evidence of incapacity, the validity of the will was upheld, without
considering whether the testator understood the nature and extent of his property,
natural objects of his benefice, or had a rational testamentary plan. See Holladay v.
Holladay, 294 Ky. 540, 172 S.W.2d 36 (1943) (testator thought it was safer to sit under
a tree rather than in the house during electrical storms; stood in the center of the
road at midnight and required motorists to go around him; bathed in a hog wallow);
In re Hall’s Will, 252 N.C. 70, 113 S.E.2d 1 (1960) (testator could not manage own
affairs; her mind wandered; she had an affair with a young man; imagined knocking at
the door, telephone ringing, and wiretapping; did not understand value of property;
said if she had a gun she would “go out killing”); cj. In re Estate of Teel, 483 P.2d 603
(Ariz. 1971) (testator with a mental age of 12 found competent).
59 455 P.2d 229 (Alas. 1969).
60 Id. at 236.
54
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done legal work for Mesich stated that he never could get a lucid story
from him and that his mind was so confused that he could not grasp
the significance of simple questions. Mesich did not recognize anybody
and would respond only with a hello or a grunt upon encountering
someone he knew. He was described as a vegetable.61 A physician testi
fied that Mesich could not supply him with a satisfactory history of
himself, that he had a definite pathology in his brain resulting from a
head injury, and that his memory for old events was good but for re
cent events his memory was poor.62 The Supreme Court of Alaska con
cluded that the trial court had not given adequate weight to the deposi
tions of witnesses who did not appear at trial. Since the judgment of
the trial court rested primarily on written testimony, the appellate court
did not hesitate to rule that the trial judge was clearly erroneous.63 How
ever, even the Alaska court only recited the test and failed to relate the
testimony directly to the standards for capacity.
As these cases demonstrate, appellate courts have for too long failed
to insure strict application of the standards of testamentary capacity.
The result has been confusion and misapplication. The existing stand
ards are minimal, and the Uniform Probate Code has not augmented
them. However, both the existing standard and the Code formula are
capable of more consistent application than they now receive. States
which adopt the Uniform Probate Code should consider inserting the
criteria for testamentary capacity in the comments to section 2-501 to
assure that those standards will be applied.
61 Id. at 236-37.
62 Id. at 237.
63 Id. at 240. See also In re Morgan’s Estate, 225 Cal. App. 2d 156, 37 Cal. Rptr. 160
(Dist. Ct. App. 1964) (testator saw snakes and worms in her bed, pigs on the floor, and
elephants on ceiling; bequeathed residue of her estate to a sister who was dead when
the will was executed; court concluded she did not understand the extent of her
property or have a rational testamentary plan); In re Sanderson, 171 Cal. App. 2d 651,
341 P.2d 358 (Dist. Ct. App. 1959) (testator left entire estate to religious institutions;
incapable of conversing normally; started fires in garden without reason; had “religious
mania;” but rationally discussed his property and relatives with scrivener so court con
cluded that eccentricities did not bear on capacity); Webster v. Larmore, — Md. —,
—, 299 A.2d 814 (1973) (testator locked herself out of her house, lost bank book, be
lieved people were stealing her money; doctor testified that she was incompetent due
to arteriosclerosis; but she understood the people who should be objects of her bounty
and her testamentary plan was consonant with her assets); In re Johnson’s Estate, 308
Mich. 366, 13 N.W.2d 852 (1944) (decedent’s house filled with filth, refuse, and animal
droppings; drowned a litter of kittens and burned them in the stove; court applied
criteria and found capacity); McCrail v. Schmitt, 357 S.W.2d 111 (Mo. 1962) (testator
doubted daughter’s legitimacy; dressed in women’s clothes; habitual alcoholic for 25
years; affirmed jury verdict that he did not satisfy criteria for capacity).
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Formalities of Testamentary Transfer:
Ordinary, Formal Wills and Holographic Wills
Formalities of transfer have developed which buttress the reliability
of an intended testamentary transfer and assure freedom of testation.
Such formalities assist in the determination that a testamentary transfer
was competently and freely made and that the expressed dispositions
are an accurate reflection of the testator’s intent.64
The formal requirements of testamentary transfer relevant to con
temporary law began with the passage of the English Statute of Wills
in 154065, wherein transfer of land by wills was permitted as long as
the will was in writing. In 1677, the Statute of Frauds66 promulgated
formalities not unlike present day requirements—devises of land had to
be written, signed by the testator and attested in his presence by “three
or four credible” witnesses.67 The English Wills Act of 18 3 7 68 removed,
inter alia, any discrepancies between real and personal property in testa
mentary dispositions. Today every state has a statute governing the for
mal requirements for the valid execution of a will. Modern statutes
substantially are patterned after the Statute of Frauds and the English
Wills Act. Compliance with these statutory requirements is the sine
qua non of testamentary transfers.69
PRESENT STATE OF THE LAW

Formal Written Wills.
With regard to formalities of trans
fer, little variation exists among American statutes.70 However, it
must be emphasized that even slight differences can be critical in any
given situation. Nevertheless, a consensus of statutes contains the fol
lowing minimum requirements for the valid execution of an ordinary
64 Cases frequently indicate that the purpose of statutory formalities is to guard
against mistakes, impositions, undue influence, fraud and deception. See, e.g., Panousseris’
Will, 2 Storey 21, 151 A.2d 518, 527 (Del. Orphans Ct. 1959); Howard v. Gunter, 215
So. 2d 222, 224 (La. App. 1968); Wilson v. Polite, 218 So. 2d 843, 849 (Miss. 1969).
65 32 Hen. 8, c.l (1540).
66 29 Car. 2, c.3, § V (1677).
67 Id.
68 7 Wm. 4 and 1 Viet., c.26, § III (1837).
69 See Wilson v. Polite, 218 So. 2d 843, 849 (Miss. 1969) (requisite to valid will is
execution as prescribed by statute). Often, however, absolute compliance with requisites
of a statute pertaining to the execution of the will is not required. See Hobbs v. Ma
honey, 478 P.2d 956 (Okla. 1971).
70 The discussion of formalities of testamentary transfer is inapplicable to wills ex
ecuted in Louisiana which has unique decedent’s estates law. See La. Civ. Code Ann.
arts. 1577-78 (West 1952) (nuncupative will by public act which is a will dictated to a
notary public); id. art. 1581 (nuncupative will under private signature); id. art. 1584
(mystic will—testator presents closed and sealed will to notary and witnesses).
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will: that the will be in writing; that the testator sign the will, or that
another person sign in behalf of the testator but under the latter’s di
rection and in his presence; and that the will be attested by at least two
competent witnesses who sign in the presence of the testator.71 A sub
stantial number of states have included some of the following varia
tions: that the testator sign at the end of the will; that the testator sign
in the presence of the witnesses or, alternatively, that the testator ac
knowledge his previously signed signature to the witnesses; that the testa
tor declare that the instrument being executed is his will; that the wit
nesses be requested by the testator to sign the will; and that the witnesses
sign in the presence of each other.72
The first formality of testamentary transfer is the requirement that
the will must be in writing, which is the rule in every state and is ap
plicable to all testaments except nuncupative and military wills.73 Thus,
oral testamentary dispositions generally are invalid.74 Judicial decisions
have interpreted the writing requirement liberally. Typewritten wills,75
as well as those done by pen or pencil,76 or by filling in the blanks of a
printed legal form,77 are common and acceptable. Law review articles
and other periodicals contain accounts of cases accepting wills executed
on a tractor fender,78 a nurse’s petticoat,79 a stepladder rung,80 a match
box,81 a sailor’s brass identity disk,82 and even on an eggshell.83
The question arises, at least in theory, of modern technological sub
stitutes for a writing. Devices such as movies, video tapes, phonographs
and tape recordings and computers, while perhaps being as reliable as
71 See appendix, p. 1394 infra.
72 Id.
73 Id. Some states permit oral nuncupative and military wills, which are valid only
in certain limited situations. However, section 2-502 of the Uniform Probate Code re
quires all wills to be in writing and therefore eliminates the use of oral wills. Conse
quently, a detailed consideration of the problems of oral testaments is beyond the scope
of this artice.
74Thurn v. McAra, 374 Mich. 22, 130 N.W.2d 887 (1964); see note 73 supra.
75 See Hopson v. Ewing, 353 S.W.2d 203 (Ky. 1962).
76 See Smith v. Beales, 33 Pa. Super. 570 (1907).
77 See Sears v. Sears, 77 Ohio St. 104, 82 N.E. 1067 (1907).
78 Note, 26 Can. B. Rev. 1242 (1948) (when the will was probated, the part of the
tractor fender containing the will was required to be filed with the court).
79 Sellers, Strange Wills, 28 J. Crim. L.C. & P.S. 106, 109 (1937); see Pelkey v. Hodge,
112 Cal. App. 424, 296 P. 908 (Dist. Ct. App. 1931).
80 Sellers, supra note 79, at 108 (probate denied because will found to be a forgery).
81 Id. (probate denied because will found to be a forgery).
«2 66 Sol. J. 638 (1922).
83 Hodson v. Barnes, 43 T.L.R. 71, 162 L.T. 453 (1926), noted in 3 Camb. L.J. 103
(1927) and 27 Colum. L. Rev. 478 (1927) (probate denied because dispositive intent
not shown). See also, Million, Wills: Witty, Witless, and Wicked, 7 Wayne L. Rev. 335
(1960).
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traditional methods of executing a will, simply would not constitute
compliance with statutory requirements as these formalities presently
are envisaged. However, technological substitutes should not be pre
cluded automatically although legislative blessings would be necessary
in order to authorize such devices.84 Regretfully, the Uniform Probate
Code is silent on this matter.
The next essential formality is the universal requirement that ordinary
wills must be signed by the testator. There has been a lot of litigation
as to what constitutes a legally sufficient signing. Courts have concluded
that almost anything that is intended by the testator to authenticate the
will by serving as his complete signature is sufficient.85 Thus, cases have
upheld the validity of wills where the testator signed by using his in
itials,86 his nickname,87 his given name,88 or his familial relationship to
the legatees.89 One case sanctioned a will in which the testator signed
by using his fingerprint; the court also recognized the general rule that
a signature, if intended as such, may be printed, lithographed, or type
written.90 Illegible91 or misspelled92 signatures are acceptable, as is the
testator’s mark or cross.93
Fourteen states require that the testator sign at the end of the will,
while one state reaches that same result by declaring that the will must
be subscribed by the testator.94 Such seemingly clear language has gen
erated a surprising amount of litigation. In states where signature at the
end is required, failure to do so vitiates the will.95 However the rule
that any material provisions written below the signature have the effect
84 There have been at least two reported instances of wills being made wtih the use
of a phonograph. The attorney who acted as a witness for one of the wills stated that
a phonographic will would allow the judge to tell whether the testator was strong or
weak from the tone of his voice as well as aiding the determination of mental competen
cy by means of the testator’s fluency or lack of fluency. In each instance, however, it
was recognized that for the wills to be valid applicable state statutes would have to be
amended to authorize such wills. See 27 Case & Com. 1263 (1921).
85 See Foster v. Tanner, 221 Ga. 402, 144 S.E.2d 775 (1965).
86In re Shoemaker’s Estate, 47 Pa. D. & C. 337, 53 Dauph. Co. 324 (1943).
87 In re Button’s Estate, 209 Cal. 325, 287 P. 964 (1930).
88 Succession of Cordaro, 126 So. 2d 809 (La. App. 1961).
89 In re Guinane’s Estate, 65 Ill. App. 2d 193, 213 N.E.2d 30 (1965) (“Aunt Margaret”);
In re Kling’s Estate, 12 Pa. D. & C. 2d 588 (1956) (“Pop”).
90 In re Romaniw’s Will, 163 Misc. 481, 296 N.Y.S. 925 (1937).
91 In re Iverson’s Estate, 39 Wyo. 482, 273 P. 684 (1929).
92 Boone v. Boone, 114 Ark. 69, 169 S.W. 779 (1914).
93 In re McIntyre’s Estate, 335 Mich. 238, 94 N.W.2d 208 (1959). A mark is sufficient
even if the testator is not illiterate. Quimby v. Greenhawk, 166 Md. 335, 171 A. 59
(1934); cf. Bums v. Dunn, 340 Mass. 526, 165 N.E.2d 129 (1960).
94 See appendix, p. 1394 infra.
95 In re Estate of Knupp, 428 Pa. 409, 235 A.2d 585 (1967).
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of invalidating the will96 is inapplicable to an attestation clause or other
purely formal language.97 Writing below the signature is to be distin
guished from the situation where language is added to a will at some
time after the completed act of execution. Such language is simply of
no effect, but does not invalidate an otherwise acceptable will.98 In the
majority of states there is no requirement of a signing at the end. If the
writing of the testator’s name was intended to be his signature, its place
ment on the document is immaterial.99
Most states permit another person to sign in behalf of the testator if
done under the testator’s direction and in his presence.100 In this situa
tion, ten statutes require that the person signing for the testator also
sign his own name.101
All states require that either the entire will or the testator’s signature
be authenticated which can always be accomplished by the testator’s
signing in the presence of the witnesses.102 Alternatively, the require
ment of authentication is satisfied in many states by the testator’s ac
knowledgment of his signature.103 Acknowledgment by the testator
is his act of showing the will to the witnesses and stating to them that
the signature signed previously out of their presence is, in fact, his.104
In several states the concept of acknowledgment refers to an alterna
tive method of authenticating the entire will, rather than just the testa
tor’s signature. Here, acknowledgment signifies an act or statement by
the testator to the witnesses that the instrument in question is intended
to be his will and to have legal force and effect.105 Generally in these
states the witnesses need not see the testator’s signature nor is it necessary
96In re Begun’s Will, 123 N.Y.S.2d 782 (Sur. Ct. 1953) (rule applied here to a holo
graphic will). New York and several other states have alleviated the difficulty of this
rule by providing in their statutes that matter following the signature shall be given
no effect and not invalidate the will. N.Y. Estates, Powers and Trusts Law § 3-2.1
(McKinney 1967).
9? In re Mackris’ Estate, 124 N.Y.S.2d 891 (Sur. Ct. 1953). See Pfahl v. Pfahl, 39 Ohio
App. 2d 348, 225 N.E.2d 305 (P. Ct. 1967).
98 Parrott v. Parrott’s Adm’x., 270 Ky. 544, 110 S.W.2d 272 (1937).
99 See Plemons v. Tarpey, 262 Ala. 209, 78 So. 2d 385 (1955); appendix, p. 1394 infra.
100 See appendix, p. 1394 infra.
101 See id. However, seven of these statutes also provide that noncompliance with this
requirement does not affect the validity of the will. Id.
102 See id.
103 Two states do not allow acknowledgment, but it is an acceptable alternative in all
of the other states. See id.
104 Parkinson v. Artley, 93 Idaho 66, 455 P.2d 310 (1969); In re Dunham, 334 Mass.
282, 134 N.E.2d 915 (1956). Acknowledgment may not be effective unless the witnesses
had an opportunity to see the testator’s signature. Wheat v. Wheat, 156 Conn. 575, 584,
244 A.2d 359, 364 (1968).
iOS/?? re Barry’s Will, 219 Ill. 391, 76 N.E. 577 (1905); see Conway v. Conway, 14
Ill. 2d 461, 468, 453 N.E.2d 11, 15 (1958).
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that he acknowledge his signature to the witness. The testator must
merely acknowledge his will, and that he wishes the witnesses to sign.106
Publication, required by 14 states, is defined as making it known in
the presence of witnesses that the instrument to be executed is the last
will and testament of the testator.107 The testator’s tacit acceptance of
someone else’s statement that the instrument in question is the testator’s
will also may constitute publication.108 In states requiring publication
lack of sufficient publication renders the will fatally defective.109 It
seems indefensible for a will to be invalidated for failure to comply with
a formality that so minimally buttresses the reliability of the intended
testamentary transfer.
Closely related to the necessity of publication is the requirement in
13 states that the testator actually request the witness to attest the will.110
The request has little relation to the reliability of the will and is largely
unjustified. Fortunately, the courts have often implied the necessary re
quest from other acts and statements of the testator. Implied requests
have been found where the witnesses signed with the testator’s knowl
edge and approval111 or with his consent.112
Proper witnessing is a universal condition precedent to the execution
of a valid will. All but one state require that a formal will be authen
ticated in writing by the signature of witnesses.113 Two witnesses are
normally sufficient; in six states, however, three witnesses are needed.114*
106 2 W. Bowe & D. Parker § 19.116 (1960).
107In re MacVicar’s Estate, 251 Iowa 1139, 1143, 104 N.W.2d 594, 597 (1960); hi re
Estate of Moore, 166 Kan. 556, 561, 203 P.2d 192, 195 (1949); see appendix, p. 1394 infra.
Irrespective of whether publication is required, subscribing witnesses need not know
the contents of the will. See Wroblewski v. Yeager, 361 S.W.2d 108, 110 (Ky. 1962).
108/72 re Petkos, 54 N.J. Super. 118, 148 A.2d 320 (App. Dep’t 1959); Howard v.
Smith’s Estate, 344 P.2d 260 (Okla. 1959). If because of the contents of the will the
witnesses are aware that the document is the testator’s will, and if the witnesses see
him sign it or acknowledge his signature, this may be an effective publication. See Parkin
son v. Artley, 93 Idaho 66, 455 P.2d 310 (1969).
109 In re Nevin’s Will, 231 N.Y.S.2d 586 (Sur. Ct. 1962).
no See appendix, p. 1394 infra.
in Hollingsworth v. Hollingsworth, 240 Ark. 582, 401 S.W.2d 555 (1966).
112 Ritchey v. Jones, 210 Ala. 204, 97 So. 736 (1923); see Johnston v. King, 250 Ala.
571, 35 So. 2d 202 (1948).
113 The exception is Pennsylvania which does, however, require the will to be proved
by two competent witnesses. Pa. Stat. Ann. tit. 20, § 180.4 (Supp. 1970).
H4 Conn. Gen. Stat. Ann. § 45-161 (1958); Me. Rev. Stat. Ann. tit. 18, § 1 (1964);
Mass. Gen. Laws Ann. ch. 191, § 1 (1958); N.H. Rev. Stat. Ann. § 551:2 (Supp. 1971);
S.C. Code Ann. § 19-205 (Cum. Supp. 1971); Vt. Stat. Ann. tit. 14, § 5 (1958). The
validity of the will is not affected by attestation by more witnesses than required by
statute, even if one of the superfluous witnesses later is held to be unacceptable. See
Jones v. Brooks, 184 Ala. 115, 63 So. 978 (1913); Ducasse’s Heirs v. Ducasse, 120 La.
731, 45 So. 565 (1908).
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A will attested by fewer than the required number of witnesses is not
valid.115
Implicit in every wills statute is the requirement that a person, in
order to be an acceptable witness, must be competent.116 Courts have
universally interpreted the statutory requirement of a competent wit
ness to mean a person who, at the time of execution of the will, could
legally testify in court as to the facts of execution.117 Because of a com
mon law belief that one with a financial interest in the matter tends to
give erroneous testimony, the rule evolved that a legatee or devisee under
a will cannot be a competent witness to the will.118 The rule also ap
plied where the witness was the spouse of a legatee or devisee.119 The
result was that many wills were denied probate for lack of a sufficient
number of competent witnesses, which prompted England to enact the
first “purging” statute in 1752.120 Its effect was to void the testamentary
gift of a beneficiary who was also a necessary witness to a will. The
validity of the will thus was upheld by making the witness competent.
Today, most states have similar purging statutes which void testa
mentary gifts to witness-beneficiaries unless there are enough competent
witnesses without the attestation of the one financially interested in the
will.121 Most purging statutes also have saving clauses which allow a
witness-beneficiary who would have been an intestate successor to the
115re Poppe’s Will, 60 Misc. 2d 418, 302 N.Y.S.2d 708 (Sur. Ct. 1969).
116 Many states use the term “credible” which is virtually synonymous with the term
competent. See In re Kent’s Estate, 4 Ill. 2d 81, 85, 122 N.E.2d 229, 231 (1954); 2 W. Bowe
& D. Parker § 19.79, at 179 & n.2.
117 See, e.g., Strahl v. Turner, 310 S.W.2d 833 (Mo. 1958); Fazekas v. Gobozy, 78
Ohio L. Abs. 258, 150 N.E.2d 319 (Dist. Ct. App. 1958); 2 W. Bowe & D. Parker § 19.79,
at 179-80. Most wills statutes do not have an age requirement for witnesses, and a minor
is considered an acceptable witness if he could testify to the facts of execution. See In re
Tannenbaum’s Estate, 154 Misc. 828, 278 N.Y.S. 253 (Sur. Ct. 1935).
118Bruce v. Shuler, 108 Va. 670, 62 S.E. 973 (1908). Today a witness who has a
financial interest in the matter may testify, but his interest will affect his credibility. See
2 Wigmore on Evidence § 576 (3d ed. 1940); 3a id. § 966. At common law the testator’s
creditors were incompetent if the will specified that the debt be satisfied out of the
proceeds of the estate. 2 W. Bowe & D. Parker § 19.96, at 197. Since modern legislation
generally provides that the testator’s debts are to be satisfied out of the proceeds of the
estate, the issue of a creditor’s competency has been obviated. Id. at 198. Additionally,
many states expressly provide that creditors are competent witnesses. See appendix,
p. 1394 infra. A few statutes also declare that executors and other fiduciaries are compe
tent to serve as witnesses. Id.
119 Fisher v. Spence, 150 Ill. 253, 37 N.E. 314 (1894).
120 Statute of George II, 25 Geo. 2, c. 6, (1752).
121 See appendix, p. 1394 infra. Ten states extend the effect of the purging statutes to
a witness whose spouse is a legatee or devisee. Id.
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decedent the equivalent of the witness’s intestate share, up to the amount
actually bequeathed him in the will.122
Witnesses must be competent at the time of execution of the will.123
If a valid witness later acquires an interest subsequent to the execution
of the will, for example by marriage to a legatee, his competence is not
affected.124 Conversely, if a witness is also a beneficiary under the will
at the time of execution, but releases his interest before probate of the
will, he is still incompetent.125 The rationale is that the testator should
be protected at the time of execution by having financially disinterested
witnesses who are able to testify as to the facts of execution of the will.126
The usual rule is that the witness is disqualified if he receives any di
rect benefit.127 If the witness’ benefit is indirect, the best rule is that the
testamentary interest must be one that results “in an appreciable pecun
iary gain to the witness.” 128 Special problems may arise where the wit
ness is a parishioner or a club member or a taxpayer and the gift is to a
church,129 a club,130 or a municipality.131 Here, the witness is generally
held to be competent on the theory that his interest is not of direct
pecuniary benefit to him.132
Anything that the witness intends to be his signature constitutes a
legally sufficient signing.133 The witness’ signature may appear anywhere
on the instrument.134 However, the paper that the witnesses sign must
be physically attached to the will.135 More than just the mere physical
act of signing is required by law; the witness must intend to sign for the
purpose of validating the testamentary document.136
id.
123 See In re Kent’s Estate, 4 Ill. 2d 81, 85, 122 N.E.2d 229, 231 (1954).
124 See Berndtson v. Heuberger, 21 Ill. 2d 557, 173 N.E.2d 460 (1961); In re Delavergne’s
Win, 259 Ill. 589, 102 N.E. 1081 (1913).
125 Caesar v. Burgess, 103 F.2d 503 (10th Cir. 1939).
126 Holdfast d. Anstey v. Dowsing, 93 Eng. Rep. 1164 (K.B. 1746). It is usually
stated that witnesses are to attest to the mental capacity of the testator, as well as to the
facts of execution. Cf. Stormon v. Weiss, 65 N.W.2d 475 (N.D. 1954).
127 In re Moody’s Will, 155 Me. 325, 154 A.2d 165 (1959) (bequest of five dollars to
witnesses rendered them incompetent).
128 Appeal of Cox, 126 Me. 256, 259, 137 A. 771, 772 (1927).
129 In re Aiken’s Estate, 103 Pa. Super. 279, 158 A. 190 (1932).
130 In re Ralston’s Estate, 290 Pa. 374, 139 A. 129 (1927).
131 Hitchcock v. Shaw, 160 Mass. 140, 35 N.E. 671 (1893).
132 Conn. Gen. Stat. Ann. § 45-172 (1960).
133 Cf. notes 85-93 supra and accompanying text.
134 See In re Lomineck’s Estate, 155 So. 2d 561 (Fla. App. 1963); Boren v. Boren, 394
S.W.2d 704, 706 (Tex. Civ. App. 1965), rev’d on other grounds, 402 S.W.2d 728 (Tex.
1966).
135/« re Panousseris’ Will, 2 Storey 21, 151 A.2d 518 (Del. Orphan’s Ct. 1959).
i36Darmaby v. Halley’s Ex’r, 306 Ky. 697, 208 S.W.2d 299 (1948).
122
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One other problem with regard to the signatures of the testator and
of the witnesses is the order of signing. Generally the testator’s signing
precedes that of the witnesses. The difficulty arises where the witnesses
sign before the testator. Here, the majority American rule is that the
will is valid only if all the signings take place as part of one continuous
transaction.137 Therefore, the testator’s signature at some later time, not
contemporaneous with the earlier signings by the witnesses, vitiates the
entire will.138
One major formality of testamentary transfers is the requirement in
almost every state that the witnesses must sign the will in the presence of
the testator.139 The avowed purpose of the rule is to prevent the witnesses
from fraudulently substituting another document in place of the testator’s
will.140 The requirement, however, is of questionable value in preventing
such fraud, particularly when balanced against the number of wills that
have been invalidated for failure to comply with his formality.
The difficulty lies in determining what constitutes compliance with
this requirement. The decisions generally have fallen into two categories:
cases which adhere to a strict standard of “presence” and those that fol
low the “conscious presence” rule. In jurisdictions applying a strict view
of presence, the testator must be in physical proximity to the witnesses
and be in such a position that he is able, if he wishes, to see both the will
and the witnesses in the act of signing it.141 If, for example, the witnesses
were in the next room, it would have to be proved as a question of fact
that the testator was situated physically so that he could have seen both
the will and the witnesses’ signing of it.142
Many cases have not interpreted the presence requirement literally
and have followed a “conscious presence” rule in which the testator’s
awareness of what is being done and his ability to hear the witnesses as
they attest is sufficient if all the signings are part of a single continuous
See In re Machay’s Estate, 45 Ill. 122, 54 N.E. 901 (1899); Robertson v. Robertson,
232 Ky. 572, 574, 24 S.W.2d 282, 283 (1930).
138 In re McDonald’s Will, 219 N.C. 209, 13 S.E.2d 239 (1941); In re Borgman’s Estate,
61 Ohio L. Abs. 429, 105 N.E.2d 69 (Ct. App. 1951).
139 See appendix, p. 1394 infra. A few states also require that the witnesses sign in the
presence of each other. See id. The same considerations apply to this situation as are
applicable to the requirement that witnesses sign in the presence of the testator.
140 See In re Weber’s Estate, 192 Kan. 258, 263, 387 P.2d 165, 170 (1963).
141 Nichols v. Rowan, 422 S.W.2d 21 (Tex. Civ. App. 1967).
142 See, e.g., In re Palmer’s Estate, 255 Iowa 428, 122 N.W.2d 920 (1963) (testator and
witnesses in adjoining rooms; ability to see each other dependent on relative positions);
In re Weber’s Estate, 192 Kan. 258, 387 P.2d 165 (1963) (testator sat in car while wit
nesses signed in bank window); Poindexter’s Adm’r v. Alexander, 277 Ky. 147, 125
S.W.2d 981 (1939) (witnesses signed will in a room adjoining that of the bed-ridden
testatrix so that it was impossible for the testatrix to have observed the signing).
137
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transaction,143 Conscious presence requires that the witnesses be physical
ly nearby and that the testator be cognizant of what is occurring.144

Holographic wills.
Many states recognize that circumstances oc
casionally necessitate other types of testamentary transfer and have dis
pensed with the usual formalities in certain limited situations. One re
laxation of formalities recognized in 19 states is the holographic will,
which is a testament entirely handwritten and signed by the testator.145
As a general rule, these statutes dispense with the requirements of at
testation and other formalities of execution, provided that the will is
completely handwritten and signed by the testator.146 In the remaining
states, the holographic nature of the will is immaterial, and all the formal
ities of ordinary wills must be met. In all of the states which recognize
holographic wills, such wills are subject to the usual rules of testamentary
capacity147 and intent.148
The blind testator presents a special problem. Some cases have adhered to the sight
rule and have required that the blind testator be in such a position that he would have
been able to see the witnesses if he were not blind. Welch v. Kirby, 255 F. 451 (8th
Cir. 1918). However, it is preferable to allow the blind testator’s other senses to substi
tute for his loss of sight. In re Allred’s Will, 170 N.C. 153, 86 S.E. 1047 (1915).
143/72 re Tracy’s Estate, 80 Cal. App. 2d 782, 182 P.2d 336 (Dist. Ct. App. 1947).
144 7/2 re Hoffman’s Estate, 137 Cal. App. 2d 555, 290 P.2d 669 (Dist. Ct. App. 1955)
(witnesses and testator were separated by only a few feet and perhaps a partly closed
door); In re Lane’s Estate, 265 Mich. 539, 251 N.W. 590 (1933) (witnesses signed in
corridor outside the testator’s hospital room).
145
appendix, p. 1400 n.23 infra.
146 Eight states also require that the testator date the will. See Cal. Prob. Code § 53
(West 1956); La. Civ. Code Ann. arts. 1574, 1588 (West 1952); Mont. Rev. Code Ann.
§ 91-108 (1964); Nev. Rev. Stat. §§ 133.090, 136.190 (1967); N.D. Rev. Code § 56-0304
(Supp. 1971); Okla. Stat. tit. 84, § 54 (1970); S.D. Code § 29-2-8 (1967); Utah Code
Ann. § 74-1-6 (1953). The date usually must be in the handwriting of the testator. In re
Estate of French, 225 Cal. App. 2d 9, 36 Cal. Rptr. 908 (Dist. Ct. App. 1964). If part of
the date is imprinted and the testator merely fills in the blanks, the will may be in
valid. See Estate of Francis, 191 Cal. 600, 217 P. 746 (1923); In re Noyes’ Estate, 40 Mont.
190, 105 P. 1017 (1909). But see In re Estate of Durlewanger, 41 Cal. App. 2d 750, 107
P.2d 477 (Dist. Ct. App. 1940), construing Cal. Prob. Code § 53 (West 1956) (printed
matter not intended to be included in the will shall not invalidate the will). A few de
cisions have involved the use of a shorthand date, such as 4/14/07 or 10/3/50. The former
is considered valid. See In re Estate of Chevallier, 159 Cal. 161, 170, 113 P. 130, 134
(1911). But the latter is invalid, because the date could mean either March 10 or October
3. See Succession of Mayer, 144 So. 2d 896 (La. App. 1962). An incomplete date renders
the will invalid. Estate of Hazelwood, 249 Cal. App. 2d 263, 57 Cal. Rptr. 332 (Dist. Ct.
App. 1967). But an incorrect date allows the will to be upheld. In re Estate of Moody,
118 Cal. App. 2d 300, 257 P.2d 709 (Dist. Ct. App. 1953).
147 See Succession of Turner, 157 So. 2d 740 (La. App. 1963); Carr v. Radkey, 393
S.W.2d 806 (Tex. 1965).
148 Payne v. Rice, 210 Va. 514, 171 S.E.2d 826 (1970); In re Brigg’s Estate, 148 W. Va.
294, 134 S.E.2d 737 (1964). Letters have been validated as holographic wills, provided the
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The basic requirement that a holographic will must be entirely in the
testator’s handwriting serves an evidentiary purpose in the prevention
of fraud since holographic wills do not require witnesses. Yet, this for
mality has engendered a substantial amount of case law over what con
stitutes a completely handwritten document. A typewritten will signed
by the decedent is fatally defective as not being entirely in his hand
writing.149 Problems arise where the paper upon which the will is writ
ten contains printed, stamped, or typed language, or words written by
someone other than the testator. This situation sometimes arises where
the will is handwritten on hotel stationery, and the name and location
of the hotel are imprinted on the paper. If it appears that the non-holo
graphic matter was neither included nor incorporated into the hand
written language, the will is valid.150 Other cases have turned on the
question whether or not the testator intended the imprinted words to
be part of his will. If he did, the will is unacceptable;151 if he did not
intend to include the imprinted words, the will, minus the non-holo
graphic part, is valid.152 Other courts, more lenient in their treatment of
non-holographic matter, hold that such printed or stamped language is
immaterial, providing that the handwritten part is sufficient to constitute
a coherent testament.153
In every state which permits holographic wills, the testator must sign
the document. The rules regarding the sufficiency of the testator’s signa
ture on a formal will are equally applicable to holographic wills, except
that no proxy signing should be allowed.154 In most states the testator’s
requisite testamentary intent exists. See, e.g., In re Estate of Morris, 268 Cal. App. 2d 638,
74 Cal. Rptr. 32 (Dist. Ct. App. 1969); In re Estate of Wolfe, 260 Cal. App. 2d 587, 67
Cal. Rptr. 297 (Dist. Ct. App. 1968); In re Estate of Darms, 247 Cal. App. 2d 254, 55
Cal. Rptr. 463 (Dist. Ct. App. 1966).
149 McNeill v. McNeill, 261 Ky. 240, 87 S.W.2d 367 (1935); Dean v. Dickey, 225
S.W.2d 999 (Tex. Civ. App. 1949).
150 in re Estate of Baker, 59 Cal. 2d 680, 381 P.2d 913, 31 Cal. Rptr. 33 (1963); In re
Bennett’s Estate, 324 P.2d 862 (Okla. 1958).
151 In re Estate of Goldsworthy, 54 Cal. App. 2d 238, 17 Cal. Rptr. 716 (Dist. Ct. App.
1961).
152 in re Estate of Williams, 198 Cal. App. 2d 238, 17 Cal. Rptr. 716 (Dist. Ct. App.
1961).
153 Fairweather v. Nord, 388 S.W.2d 122 (Ky. 1965). One case went so far as to
validate a holographic will where only the dispositive portions and the signature were
written by hand in the blanks on a printed form. In re Parson’s Will, 207 N.C. 584, 178
S.E. 78 (1935). See also Uniform Probate Code § 2-503.
154 But in In re George's Estate the court stated by way of dictum, “It is . . . settled
in Mississippi that holographic wills must be ‘subscribed’ by the testator or another for
him.” 208 Miss. 734, 749, 45 So. 2d 571, 572 (1950). This appears to be a misinterpreta
tion of the Mississippi statute which allowed the testator to dispense with attesting
witnesses only when the will is “wholly written and subscribed by himself or herself."
Miss. Code Ann. § 657 (Recomp. Vol. 1956) (emphasis added).
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signature anywhere on the holographic will is permissible, as long as it
appears that the writing represents a complete will.155
THE UNIFORM PROBATE CODE AND THE

EXECUTION OF FORMAL AND HOLOGRAPHIC WILLS

Section 2-502 of the Uniform Probate Code states:

Except as provided for holographic wills, writings within Section
2-513,156 and wills within Section 2 - 5 06,157 every will shall be in
writing signed by the testator or in the testator’s name by some
other person in the testator’s presence and by his direction, and
shall be signed by at least 2 persons each of whom witnessed either
the signing or the testator’s acknowledgment of the signature or
of the will.158
Pursuant to its policy of validating wills whenever possible, the Uni
form Probate Code has reduced the formalities of execution to a mini
mum.159 A testator’s signature, plus the signatures of two witnesses160
155 7/2 re Jones’ Estate, 44 Tenn. App. 323, 314 S.W.2d 39 (1957); see In re Estate of
Phippen, 238 Cal. App. 2d 241, 41 Cal. Rptr. 648 (Dist. Ct. App. 1965) (will was upheld
where the only signature was at the end of the first six of twelve testamentary pages).
A few states, for example Kentucky, require signature at the end of the will. See Fair
weather v. Nord, 388 S.W.2d 122 (Ky. 1965).
156 It is beyond the scope of this article to discuss the concept of incorporation by
reference. However, section 2-513 of the Uniform Probate Code, by adding a new
dimension to the law of wills, should be mentioned. This section is part of the basic
attempt of the Code to insure effectuation of the testator’s intent and at the same time
relax the formalities of execution. Section 2-513 permits a testator to dispose of certain
items of tangible personal property by referring to a separate document which con
tains his testamentary disposition and which may be prepared after the execution of his
will and which may be altered from time to time. The only requirement is that the
writing be in the testator’s handwriting or be signed by the testator.
157 Section 2-506 enunciates the Code's choice of law rule as to execution and there
fore will become of only minimal importance once the Code is uniformly adopted
throughout the United States. Section 2-506 provides that a will which does not meet
the requirements of section 2-502 or section 2-503 is nevertheless valid if it is valid at
the time it is executed under the law of the place of execution. In addition, it makes
provision for validating a will in the code state if the will had been validly executed
according to the law of the place where the testator is domiciled, has an abode, or is
a national either at the time of execution or at the time of his death.
158 Uniform Probate Code § 2-502.
159 Id. Part 5 General Comment.
160 The Code simplifies the law relating to the competency of witnesses: “Any person
generally competent to be a witness may act as a witness to a will.” Id. § 2-505. An inter
ested witness is no longer disqualified, nor is a gift to an interested witness invalidated
or forfeited. The Comments to Section 2-505 state that permitting interested witnesses
to testify and retain their bequest will not increase the opportunity for fraud. The law
of undue influence sufficiently safeguards against fraud and illegality. However, to avoid
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usually will satisfy the requirements of execution. There are, however,
some problems in the concept of witnessing. The Code Comments to
section 2-502 state that, “[ejach of the persons signing as witnesses must
‘witness’ any of the following: the signing of the will by the testator,
an acknowledgment by the testator that the signature is his, or an ac
knowledgment by the testator that the document is his will.” But there
is no definition of the term witness in the Code. In fact, the Comment
to section 2-502 declares that, “[tjhere is no requirement . . . that the
witnesses sign in the presence of the testator or of each other.” Con
ceivably a testator could sign his will and acknowledge this fact by tele
phone to two friends and then mail them the will for their signatures as
witnesses, and still comply with the terms of the Code. If this is correct,
the possibility of fraud or substitution of the wrong document would
render unreliable the document being offered for probate. In this same
context, the Code would negate the basic policy of the Statute of Frauds.
The only Code language that may prevent such interpretation is the
word “witnessed.” In the absence of further definition, a court con
fronted with this problem probably would look to state law to interpret
what constitutes the act of witnessing, as that term is used in section 2502. However, some form of presence is expressly required by every
state statute,161 and therefore the Code's elimination of the presence re
quirement will limit the applicability of state law. It would be preferable
to require that the witnessing of the testator’s signature, or the testator’s
acknowledgment of the signature or of the will itself be done in the test
ator’s conscious presence.
The Code retains the universal requirement that the will be in writing
and signed by the testator. The Code specifically states that signing by
mark, or by another on behalf of the testator, provided that person is
acting at the direction of the testator and in his presence, constitutes a
valid signature.162163
The necessity of publication, a formality which only
minimally has served to buttress the reliability of intended testamentary
transfers, has been deleted. Nor is there a requirement in the Code of a
request to witnesses. If the testator signs outside the presence of the wit
nesses, later he merely must acknowledge that the signature is his or that
the document is his will, and have them sign as witnesses. Finally, the
testator need not sign the will at the end. A signature in the body of the
will, which is intended to constitute execution, would satisfy the Code.1™
even the appearance of impropriety, the continued use by attorneys of disinterested
witnesses is recommended.
161 See appendix, p. 1394 infra.
162 Uniform Probate Code § 2-502, Comment.
163 Id.
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If the Code has reduced the formalities of execution of an ordinary
will to a minimum, the safeguards required of a holographic will have
been virtually obliterated. Section 2-503 declares that “[a] will which
does not comply with Section 2-502 is valid as a holographic will,
whether or not witnessed, if the signature and the material provisions
are in the handwriting of the testator.” 164 The usual requirements that
the holographic will be entirely handwritten and dated are eliminated,
as of course, is the need for attestation. All that is necessary now is that
the testator sign and that the material provisions be in his handwriting.
In evaluating the section governing holographic wills two basic poli
cies—maximum opportunity to execute a will and testamentary safe
guards—collide. The Code's rationale is that “[f]or persons unable to
obtain legal assistance, the holographic will may be adequate.” 165 The
importance of this policy hardly could be overstated. However, safe
guards have been reduced to the point where testamentary intent may
itself be in question and where opportunities for fraud abound. Never
theless, the Code policy favoring maximum testamentary freedom is more
significant and should be effectuated.
Although the Code may be criticized because of problems raised by
the failure to explain what constitutes witnessing and because of the
drastic reduction of holographic will safeguards, these criticisms are
relatively minor and are far outweighed by the benefits to be gained
from universal adoption of the Code. Many of the common law require
ments of testamentary transfer are outmoded or no longer serve a valid
function and should be eliminated. Other formalities make the execution
of a will unduly complicated, and the strict enforcement of some re
quirements results in the denial of probate to many wills. Finally, in view
of the tremendous mobility of modern society, uniformity and con
sistency in the formalities of testamentary transfer certainly are desirable.
Protection of the Surviving Spouse
The desire to protect a surviving spouse from disinheritance and con
comitant destitution has produced some of the major limitations on the
general policy favoring freedom of testation. The purpose of this sec
tion of the article is to evaluate the need for protection of the surviving
spouse, to describe the various forms that such protections have taken
prior to the advent of the Untforin Probate Code, and to analyze the
extreme changes wrought by the Code.166
164 id. § 2-503.
165 Id. § 2-503 & Comment.
166 It should be noted that most of the methods of protecting the surviving spouse
discussed herein apply to the widower as well as the widow.
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COMMON LAW AND STATUTORY PROTECTION

Dower.
English-speaking peoples first began to respond to the
plight of the disinherited spouse in feudal times. Since land was the prin
cipal wealth, it was decided that a widow should be entitled to a onethird life interest in all lands of which her husband was seised during
the marriage.167 The wife’s interest dated from the time of the marriage
and included all lands acquired during the conjugal relationship. The
dower interest was inchoate in that it existed before a husband’s death
but did not become a possessory interest unless and until she survived
her husband. The inchoate interest remained attached to the land even
if the husband were to transfer it to another. The wife’s claim could be
exercised against beneficiaries or creditors of the estate, irrespective of
the creditors’ knowledge of the existence of the interest.168 The wife’s
interest became consummate on the death of her husband.169 One-third
of the estate would be set off and she could live on that land and derive
the benefits which arose from it. If this were impractical, the widow
would receive one-third of the income produced by the land for her life.
Common law dower’s major drawback was its exclusive applicability
to land.170 Since our present system of wealth is oriented far more to
wards intangible property, such as stocks, bonds and cash, dower is now
of limited assistance to the disinherited spouse. Moreover, today’s invest
ments in land are often in such a form as to be treated as personalty and
therefore are not subject to dower.
Another drawback to the effectiveness of dower is the ease with
which the inchoate interest can be lost by the wife’s “voluntary” re
linquishment of her right. The inchoate power to veto a transfer in lands
See T. Atkinson 104-05; 2 Powell on Real Property 51 209, at 140 (1971). Curtesy,
a device similar to dower, entitled the husband to possession or profits of all lands
of which his wife was seised during marriage, dependent upon the birth of issue. T. At
kinson 105.
168 2 Powell, supra note 167, 51 202 [2], at 154-55; 1 C. Scribner, Treatise on the Law
of Dower 602 (1883). In Westfall v. Hintze, the defendant applied to plaintiff for a
mortgage and represented that he was unmarried. When plaintiff attempted to fore
close, the court held that the wife’s dower interest was superior to that of the mortgagee,
despite the fraud. 7 Abb. N. Cas. 236 (N.Y. Sup. Ct. 1878).
169 At common law there was a presumption that unless otherwise specified, bequests
in the will were in addition to dower. However, a husband could compel his widow
to choose between a provision in the will and her dower interest. Stevenson, Does Dower
Still Lurk in Election to Take Under the Will?, 30 U. Cin. L. Rev. 172, 176 (1961).
170 Note, Perfection of the Spouse's Share under Elective Share Statutes, 18 Vand. L.
Rev. 2090, 2091 (1968). The Statute of Distribution in 1670 gave the widow a share in
her husband’s personalty. 22 & 23 Car. 2, c. 10 (1670). But this interest could be avoided
by inter vivos transfer and was also subject to the husband’s creditors. T. Atkinson 105.
167
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also can be a serious impediment to the sale of realty.171 The failure to
accomplish the purpose for which it was created and the impediment
to real estate transactions have caused most states to abolish dower en
tirely, to modify it to include personalty, or to enact statutes providing
for a minimum forced share.172
The Forced Share and the Right of Election.
The right of elec
tion is the right to renounce the will of a deceased spouse and take in its
stead a statutory percentage of the estate, usually one-third or one-half
of the net probate assets, both real and personal.173 In most jurisdictions
the election must be made within a specified time period, be in writing,
and be filed with the court having jurisdiction.174
The forced share is quite different from dower. In the first place, it
operates on all real and personal property which make up a decedent’s
probate estate. Secondly, the wife’s interest in the property does not
exist until the death of her husband. The “inchoate” aspect of dower
is absent and the property owner, within limits, can dispose of it during
his life.175 Unlike dower, creditors are generally superior to the statutory
share of the surviving spouse. Finally, the widow has a fee interest in the
property rather than the life interest she receives under a dower system.
This makes valuation of her interest simpler, protects her from claims
of waste by a remainderman, eases alienability of the property, and in
creases the market value of her interest. On its face the forced share
seems to be an efficient and adequate means of protecting the surviving
spouse. The widow is given what in most instances is a greater interest,
she is given it outright, and the potential inhibition of land transactions
is eliminated. The husband who wishes to disinherit his wife and leave
his property to others seemingly is thwarted.
Dower rights cloud the title of every piece of land that has been owned by a
married person. Expensive title searches are complicated by problems such as the exact
date of a marriage or the validity of a divorce. M. Rheinstein, Cases on Decedent’s
Estates 67 (1955).
172 Dower has been retained in 15 states and modified in eight states to grant a fee
interest rather than a life estate. Two states, North Dakota and South Dakota, have
eliminated all protection of the spouse. The remaining states give the surviving spouse
a fixed percentage of the entire estate. 1 W. Bowe & D. Parker § 3.13, at 97.
173 Plager, The Spouse's Nonbarrable Share: A Solution in Search of a Problem, 33 U.
Chi. L. Rev. 681, 682 (1966); see, e.g., Fla. Stat. § 731.34 (1963); Ky. Rev. Stat. § 392.080
(1970); Minn. Stat. Ann. § 525.145 (1969). Often the share is equivalent to the amount
the spouse would receive had the assets passed through intestacy. See Ark. Stat. Ann.
§ 60-501 (1971).
174 ABA Comm, on Succession, Report, Election by the Surviving Spouse, in 2 Real
Prop. Prob. & Trust J. 310, 312, 313 (1967).
175 See notes 178-181 infra and accompanying text.
171
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However, the forced share met a fate similar to that of many new
laws. No sooner was it a part of a state’s decedents’ estates law than at
torneys began to find ways for their clients to get around it. The key
to the avoidance of a forced share statute is that only the assets which
pass through the formal probate estate are subject to the statute’s reach.
Therefore, assets transferred by way of any one of several will substitutes
would not be included in the source from which the surviving spouse’s
election is made. There is a plethora of will substitutes available for this
purpose.176177
Joint property with right of survivorship passes the property
by operation of law to the surviving joint tenant, bypassing the surviving
spouse. Life insurance passes directly to the named beneficiary by means
of contract and never becomes part of the assets of the estate. Savings
bank trusts or Totten trusts pass directly to the beneficiary assets re
maining in the bank account after the depositor’s death; the depositor
retains control over the property and can withdraw any or all of the
funds at any time. Yet what remains at his death may elude the reach of
his surviving spouse. This is the common thread in all substitutes: the
husband can deplete his estate, and leave nothing against which to assert
the election.
Finally, the most significant method of statutory share avoidance is
the use of the revocable or irrevocable inter vivos trust. Those who
heeded the warning in King Lear not to part entirely with their wealth
nevertheless can enjoy most of the benefits of their property and still
circumvent the forced share. Assets are placed in trust, and the husband
retains a life interest in all income and the power to invade corpus. At
his death the principal is distributed. The surprised widow learns that
she is not the trust beneficiary and that the assets do not make up part
of her late husband’s probate estate. Before the advent of certain state
legislation and of the Uniform Probate Code the widow’s only hope
was to call upon the courts to prevent avoidance of her statutory share.
The courts have attempted to help but with mixed success.
The major case which seeks to protect the widow’s share is Newman
v. Dore.111 Three days before his death, a wealthy testator transferred
all of his real and personal property to a trust over which he retained
the right to income, the power of revocation, and control over the
trustees. The New York Court of Appeals ruled that the transfer was
176 See Haskell, The Power of Disinheritance: A Proposal for Reform, 52 Geo. L.J.
499, 503 (1964); Plager, supra note 173, at 692, 693, 695-96.
177 275 N.Y. 371, 9 N.E.2d 966 (1937).
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“illusory”—the testator had not made an actual divestiture of the proper
ty because he retained too much control over the corpus of the trust.178
Other courts, however, have found the illusory transfer test difficult to
administer. Opinions are inconsistent as to what transfers were illusory
and which were not. The New York court had framed the standard
in objective terms, but evidence of the testator’s intent and state of mind
crept into opinions.179 Some courts have refused to adopt the illusory
transfer standard and instead use a “fraud or intent” test. Under this
standard any transfer made with the intent to deprive the widow of her
share constitutes a fraud.180 The burden of proof under this standard is
difficult to meet, and guidelines are necessarily difficult to apply; thus
many courts have decided cases on the fairness of the transfer.181 The
majority rule still remains that even if the purpose of an inter vivos trans
fer is to deprive the surviving spouse of her statutory share, the transfer
is valid if it is an actual transfer of an interest in the property.182
Community Property.
In the United States, community proper
ty is a statutory creature which has been adopted in differing forms by
eight states.183 Despite the differences which do exist, community proper
ty laws in the United States are similar to the type developed in Spain.
178 Id. at 381, 9 N.E.2d at 969. The court also held that the intent to disinherit was
not relevant to the decision. Id. at 379, 9 NJE.2d at 968.
179 Compare Kerwin v. Donaghy, 317 Mass. 559, 59 N.E.2d 299 (1945) (testator placed
property in name of child with stipulation that child held property for him) and Edgar
v. Fitzpatrick, 377 S.W.2d 314 (Mo. 1964) (gift in trust to children of prior marriage
but settlor retained all incidents of ownership) and Bolles v. Toledo Trust Co., 144 Ohio
St. 195, 58 N.E.2d 381 (1944) (settlor reserved income and right to revoke or amend)
with Allender v. Allender, 199 Md. 541, 87 A.2d 608 (1952) (settlor transferred stock in
trust to children but continued to vote shares and receive dividends; held not illusory).
180 See, e.g., Mushaw v. Mushaw, 183 Md. 511, 39 A.2d 465 (1944); Merz v. Tower
Grove Bank & Trust Co., 344 Mo. 1150, 130 S.W.2d 611 (1939); Hamm v. Piper, 105
N.H. 418, 201 A.2d 125 (1964); Sherrill v. Mallicote, 417 S.W.2d 798 (Tenn. App. 1967).
See also Payne v. Tatum, 236 Ky. 306, 33 S.W.2d 2 (1930) (if a substantial portion of
an estate is placed in trust without wife’s knowledge there is presumption of improper
motive). Some courts have required actual fraudulent intent, which is more than mere
intent to deprive the widow of her share. See Frey v. Wubbena, 26 Ill. 2d 62, 185 N.E.2d
850 (1962); In re Rynier’s Estate, 347 Pa. 471, 32 A.2d 736 (1943); De Noble v. De Noble,
331 Pa. 273, 200 A. 77 (1938).
181 Factors to consider in determining whether the transfer was completed with
fraudulent intent include: the size of the transfer in relation to the total assets of the
estate; the time of the transfer in relation to the husband’s death; relations between
husband and wife at the time of the transfer; and the source of the property. Sherrill v.
Mallicote, 417 S.W.2d 798, 802 (Tenn. App. 1967).
182 See, e.g., Holzbeierlein v Holzbeierlein, 91 F.2d 250 (D.C. Cir. 1937); Kerwin v.
Donaghy, 317 Mass. 559, 59 N.E.2d 299 (1945); In re Estate of Jeruzal, 269 Minn. 183,
13ON.W.2d 473 (1960).
183 California, Idaho, Louisiana, Nevada, New Mexico, Texas, and Washington.
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In general, the husband and the wife become co-owners of property ac
quired by either during their marriage as a result of their labor or in
dustry.184 Property owned individually before the marriage and property
received as a result of a gift, bequest, or devise to only one of the spouses
is unaffected by community property laws and retains the characteristics
of individually owned property.185 The co-ownership operates as a con
jugal partnership with managerial responsibilities in the husband.186 Com
munity property cannot be given away without the consent of both
partners and upon the death of a marriage partner, one-half passes di
rectly to the spouse and the other half according to the will of the de
cedent.187 Thus, each spouse is assured of receiving the financial security
inherent in ownership of one-half of the family’s assets.
Despite a presumption that property is held by the community, a loop
hole exists in the system. Property acquired through labor and industry
by one partner while domiciled in a non-community property state may
remain under separate ownership when the couple moves to a commun
ity property state.188 A second major defect in the community property
system is that property inherited by one spouse is not considered the
community property of both.189 As a result, in a family which depends
upon the income derived from inherited property, a spouse is left with
little community property from which to derive her share. Some states
have ameliorated this problem by providing that income derived from
inherited property during the marriage is community property despite
the fact that the source of the income derives solely from one spouse.
These problems are indicative that community property does not pro
vide air tight protection for the surviving spouse. However, as a result
of resistance on the part of representatives from community property
states, the provisions of the Uniform Probate Code dealing with the
elective share of a surviving spouse will not apply in those states.190

Major Statutory Reforms Before the Uniform Probate Code.
In 1947 the state of Pennsylvania took steps to close holes existing in
184 i W. Bowe & D. Parker § 16.9, at 778.
185 Vaughn, The Policy of Community Property and Interspousal Transactions, 19
Baylor L. Rev. 20, 26 (1967).
186 Note, Protection of the Family Against Disinheritance In American Law, 14 Int’l
& Comp. L.Q. 293, 296-97 (1965).
187 Phipps, Marital Property Interests, 27 Rocky Mt. L. Rev. 180, 187 (1955).
188 Stephen v. Stephen, 36 Ariz. 235, 284 P. 158 (1930); Rau v. Rau, 6 Ariz. App. 362,
432 P.2d 910 (Ct. App. 1967).
189 Vaughn, supra note 185, at 57.
190 See Uniform Probate Code, Part 2, General Comment; notes 201-221 infra and
accompanying text.
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forced share legislation. Pennsylvania enacted a deceptively simple piece
of legislation: to the extent that a transferor has retained a power of
revocation or consumption over the principal or a power of appoint
ment over the corpus of the trust, the surviving spouse may treat that
transfer as testamentary and include it among the assets against which
she may assert her election.191 The statute applies to all trusts except those
whose corpus is composed of an insurance policy.192 Assets in fact re
ceived by a spouse through testamentary substitutes are not credited
against the spouse’s share.193
Unfortunately the simplicity of the statute has been its major draw
back. A good deal of litigation has arisen in attempts to clarify the mean
ing of phrases such as “conveyance of assets” or “power of consump
tion.” 194 From the existing litigation, future cases likely will turn on the
technical nature of the transfer involved. For example, a wife may suc
cessfully go against a joint tenancy because her husband has the power
of consumption over it. But, where a husband has retained only the
right to income from a trust he has created and the principal is beyond
his control, the transfer is insulated from attack. By permitting form to
dominate substance Pennsylvania’s attempted reform falls short of the
mark.
The New York statute195 is more complicated and more effective than
its Pennsylvania counterpart. Under New York law, the widow is per
mitted to elect against her husband’s will and claim a percentage of what
the New York legislators have termed the net estate.196 This net estate
is composed of all probate assets plus the capital value of the following
substitutes: a gift causa mortis; a Totten trust created in any bank or
savings and loan association, domestic or foreign, on deposit at death; a
joint savings account plus all dividends credited thereon at the time of
death; property in joint tenancy or tenancy by entirety with rights of
survivorship to the extent that the funds were supplied by the decedent;
and property placed in trust over which the decedent retained either
alone or in conjunction with another the power to revoke the trust or
to consume or invade the principal.197 The net estate does not include,
inter alia, life insurance, pension plans, annuities, health insurance, and
191 Pa. Stat. Ann. tit. 20, § 301.11 (a) (1950).
192 Life insurance specifically was excluded by a later amendment to the statute. Id.
193 In re Scheller’s Estate, 31 Fayette Legal J. 14 (Fayette Co., Pa. Orphan’s Ct. 1968).
194 See In re Killion’s Trust, Pa. D. & C.2d 101 (1964); Longacre v. Hornblower &
Weeks, 83 Pa. D. & C. 259 (1954).
195 N.Y. Dec. Est. Law § 5-1.1 (McKinney 1966).
196 Id.
191 Id. § 5-1.1 (b)(1).
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U.S. savings bonds. Additionally, if a wife is the beneficiary of any testa
mentary substitute other than life insurance, that property is counted
against her share in computing the net estate.198
The New York statute, to a great extent, accomplishes its purpose and
closes the holes in forced share legislation. Avoidance, however, is still
possible through conversion of the husband’s assets into insurance, an
nuities, pensions or savings bonds. Furthermore, the husband could trans
fer his property in trust retaining the right to income and giving the
power to invade principal to a friendly but technically adverse party.
These are rather small loopholes but they prevent the New York law
from being a completely satisfactory solution.199
With a few exceptions, existing methods for protecting the spouse
from disinheritance have been rather ineffective. The law of wills is still
haunted by the spectre of the disinherited widow left out in the cold
by a cruel and heartless spouse.200
UNIFORM PROBATE CODE

Part 2 or article 2 of the Uniform Probate Code, entitled “Elective
Share of Surviving Spouse” is a massive legislative undertaking designed
to solve the problem of securing to the surviving spouse a proper share
of the decedent’s estate. The response to two policy questions underlies
the Code’s solution. The first is whether a need actually exists for uni
form legislation to protect against the decedent’s disinheritance of his
surviving spouse. The Code recognizes that commentators have ques
tioned such a need and responds by pointing out that nearly every state
offers some form of protection to the surviving spouse. The existing
forms of protection—dower, statutory share, community property and
the miscellaneous individual state legislative solutions—all have their
shortcomings. Yet, to merely cite the prevalence of such protective de
vices really does not answer the question of the need for them. A higher
degree of justification should be required for an infringement of free
dom of testation. Furthermore, disinheritance of surviving spouses is an
infrequent occurrence.201 However, the need for effective protection of
198 Id. § 5-1.1 (b)(2).
199 Missouri and Vermont have also attempted to prevent fraud on the widow’s share.
See Mo. Rev. Stat. §§ 474.160-290 (1956); Vt. Stat. Ann. §§ 401-09 (1958). See also
Model Probate Code § 33.
200 See Haskell, supra note 176, at 508.
201 A recent study of probate proceedings in Cook County, Illinois, concluded that
when there was a surviving spouse, 27 out of 28 wills left the entire estate to the spouse.
Plager, supra note 173, at 712. But another commentator has concluded that although
presently the number of evasion cases is not large, the number is likely to increase,

1973]

Uniform Probate Code

1389

the surviving spouse, as a societal matter, outweighs infringement upon
the individual decedent’s power to transfer his property as he pleases.
Disinheritance of the surviving spouse is like leprosy; it may not occur
often, but when it does its treatment is crucial.
The second policy issue is to determine the quantity of the surviving
spouse’s share. The choices are either to give to the surviving spouse an
amount sufficient to meet that person’s personal needs or to make the
elective share a percentage of the decedent’s assets. The Code utilizes
the percentage method both because it is the traditional answer and be
cause determining the needs of the surviving spouse would be difficult to
forecast and to administer.202 Close judicial supervision of every case
would be required.203 Moreover, questions of subjective versus objective
needs arise, the answers to which inevitably would lead to political and
social matters far more significant than the original questions them
selves.
The concern with the size of the elective share also relates back to
the marital situation itself. The concept of married persons owning, en
joying and using their property in concert should be encouraged. Con
certed ownership necessarily raises factors of reliance and expectation
during the marriage, which should be buttressed by statute. The Code's
traditional view in meeting this concern is well founded. The answer to
the problem of the amount of the spouse’s share is and should be a rea
sonable proportion of the decedent’s assets.
The Code proposes a significantly new approach to the problem of
the surviving spouse’s share. Section 2 -20 1 204 establishes the right to an
elective share for any married person whose predeceased spouse was
domiciliary of the state. The elective share of the surviving spouse is set
largely as a result of an increase in family disharmony. W. MacDonald, Fraud on the
Widow’s Share 8 n.9, 10-15 (1960).
202 In England, if the court is of the opinion that the will did not make reasonable
provision for the maintenance of a surviving spouse, periodic payments in an amount
designated by the court may be ordered. Inheritance (Family Provision) Act of 1938,
1 & 2 Geo. 6, c. 45. However, the maintenance provisions require that the court familiar
ize itself with the decedent’s estate and his family affairs, and that it exercise great
discretion in determining the spouse’s needs. Plager, supra note 173, at 683.
203 See Clark, The Recapture of Testamentary Substitutes to Preserve the Spouse's
Elective Share: An Appraisal of Recent Statutory Reforms, 2 Conn. L. Rev. 513, 543
(1970).
204 “If a married person domiciled in this state dies, the surviving spouse has a right
of election to take an elective share of one-third of the augmented estate under the
limitations and conditions hereinafter stated.” Uniform Probate Code § 2-201(1).
Whether or not the surviving spouse elects against the will, she is entitled to homestead,
family allowances and exempt property. 2 Uniform Probate Code Notes 7 (Oct., 1972).
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at one-third of the decedent’s augmented estate, offset by property de
rived from the decedent.
Section 2-202, the key section dealing with the spouse’s share, defines
the augmented estate. The foundation of the augmented estate is the net
probate estate to which is added the value of property transferred for
less than full consideration by the decedent while married, where such
transfers did not benefit the surviving spouse. All of this applies only to
transfers to which at least one of the following classifications is ap
plicable: (1) the decedent retained possession, enjoyment or right to
income from the transferred property; (2) the decedent, alone or in
conjunction with another person, retained the power to revoke or to
use or allocate principal; (3) retention by the decedent and another
person at the time of decedent’s death of a survivorship right in trans
ferred property; or (4) any transfer made by decedent within two years
of his death to any one donee in excess of $3,000 in either of said two
years.205 By adding back into the augmented estate property transferred
inter vivos by the decedent where he retained benefit from or control
over the assets, the Code's purpose is to thwart the decedent’s deliberate
attempt to use will substitutes in order to defeat the elective share of
his surviving spouse. The testator still can use outright transfers, such
as gifts or irrevocable trusts with no retained benefits to deplete the
estate and thus to reduce the elective share, but this is less likely to
occur where the transferor keeps neither benefit nor control of the
transferred assets.
Another large category of property included in the augmented estate
is property derived from the decedent in any way other than by in
heritance, owned by the surviving spouse at the time of the decedent’s
death, and for which the survivor gave less than full consideration.206
This property, even if no longer owned by the surviving spouse at the
time of the decedent’s death, is includable in the decedent’s augmented
estate if the property has been transferred by the surviving spouse in
such a way as to be a part of the survivor’s augmented estate had the
survivor died first.207 In effect, the Code includes in the decedent’s aug
mented estate the value of any property given by the decedent to his
surviving spouse.208 Property thus acquired then becomes a credit against
Uniform Probate Code § 2-202(1). But any transfer made with the written con
sent of the spouse is valid. Id. § 2-202(2).
206 Id. § 2-202(3).
207 Id. § 2-202(3) (iii).
208 The Code does not distinguish between gifts and property the surviving spouse
acquired in the form of support payments, household goods, or necessaries. See Clark,
205
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the elective share.209 The Code's purpose here is to prevent the surviving
spouse from electing a share of the probate estate when the spouse has
received a fair share of the total wealth of the decedent either during
the lifetime of the decedent or at death by life insurance, joint tenancy
assets and other nonprobate arrangements.210
For example, assume that the decedent’s probate assets after payment
of all debts and taxes amount to $80,000. This net probate estate is called
the x factor. Decedent’s will leaves his net estate to his brother. Assume
further that the decedent and his brother held property worth $40,000
in joint ownership with right of survivorship. The joint property will
substitute (or perhaps evasion element) will be called the y factor. Final
ly, assume that the surviving spouse receives, upon the death of her hus
band and because of premiums paid by him, life insurance proceeds in
the amount of $30,000. This property derived from the decedent will
be called the z factor. The Code formula is as follows:
Elective share = /3211 (a:212 + y213 + z214215
) — z21B
= % ($80,000 + $40,000 + $30,000) — $30,000

The elective share is $20,000 and the survivor keeps the life insurance
proceeds. Therefore, the surviving spouse will take a total of $50,000.
Had the decedent also named his brother as beneficiary of the life
insurance, the result in the example should be the same, but it is not.216
Section 2-202 excludes life insurance from the y factor, the category of
transfers to other persons.217 Further, any transfer to which the surviving
spouse consents in writing is also excluded from the augmented estate.
Finally, the right of election is personal to the surviving spouse218 and
may be waived either before or after marriage.219
supra note 203, at 543 n.81. Nor does the Code distinguish between transfers made be
fore or after marriage. See Uniform Probate Code § 2-202, Comment.
209 Uniform Probate Code § 2-207(a).
210 Id. § 2-202, Comment.
211 Id. § 2-201.
212 Id. § 2-202.
213 Id. § 2-202(1) (iii).
214 Id. § 2-202(3) (i).
215 Id. § 2-207.
216 Wife will take one-third of ($80,000 + $40,000) — $40,000.
217 Life insurance proceeds payable to the surviving spouse are considered property
derived from the decedent and are included in the equation as the z factor. Uniform
Probate Code § 2-202, Comment.
218 Id. § 2-203 and Part 2, General Comment.
219 Id. § 2-204. The provision permitting waiver is desirable so that parties to a second
or third marriage can insure that property derived from a prior spouse will pass to the
issue of the prior spouse rather than to the new spouse. Id. § 2-204, Comment.
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Perhaps the provision in the Code that will give state legislatures the
most concern is the contribution section. The Code mandates that gratu
itous transferees of property subject to the spouse’s elective share are
liable, pro rata, for contribution to make up that elective share.220 While
potentially troublesome, no better way of enforcing the elective share
of the surviving spouse is apparent.
In evaluating the Uniform Probate Code’s new approach to the prob
lem of the elective share of the surviving spouse, it is interesting to note
that the Code’s introductory Comment admits that, “almost every fea
ture of the system described herein is or may be controversial.” Pro
fessor Clark writes that, “it appears that the authors did not approach
their work with full confidence in the enterprise.” 221 In the course of
arguing that the elective share statute should not be adopted, Clark goes
on to say that “. . . in the end the Code provisions are fatally deficient,
as are those of New York and Pennsylvania, because every family pre
sents a different set of problems and no single prescription can cure them
all.” 222 The new system will indeed be controversial and will engender
a great deal of discussion, as well it should. But in the final analysis, the
Uniform Probate Code should be adopted.
Legislation is needed to protect the surviving spouse from disinherit
ance. The “every family has a different set of problems” rationale could
be used to argue against nearly every piece of legislation. Since past
efforts to protect the surviving spouse have been shown to be inadequate,
the drafters of the Code have tried to close the loopholes and they have
come closer than anyone else. At the same time, by adding into the aug
mented estate and then crediting against the elective share the value of
property that the surviving spouse has derived from the decedent, the
Code strikes an important balance between protection of the surviving
spouse and preventing elections where the survivor already has gotten
a fair share of the deceased partner’s assets. For this reason alone, legis
latures should be receptive to this section of the Code.
To be sure, the Uniform Probate Code has flaws. When calculating
the augmented estate life insurance is excluded from a transfer made by
the decedent to other persons which is a clear invitation to a testator
determined to avoid his spouse’s elective share. Another potential prob
lem is the release factor. Coerced waiver of dower rights is a major de
fect in existing systems, and the same problem is possible under the Code.
Some further requirement such as noticing or witnessing a waiver would
Id. §§ 2-205 (d), 2-207.
221 Clark, supra note 203, at 541-42.
222 Id. at 542.
220
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be a salutary protection. Overly complex problems will arise because of
the Code's presumption under section 2-202 (3) (iii) which makes it
necessary for the surviving spouse to establish that the property in ques
tion was derived from another source rather than from the decedent,
and places the burden of proof on the surviving spouse.
The answer to the charge that the Code will produce massive admin
istrative problems lies in the Pennsylvania and New York experiences
to the contrary. The Code's authors believe that, “. . .it should not
complicate administration of a married person’s estate in any but very
unusual cases.”
In closing, it should be reiterated that the entire subject of the sur
viving spouse’s elective share is difficult, subtle and permits of no easy
solution.223 The matter needs careful study by the several state legisla
tures now considering the Uniform Probate Code. One vote aye, here.

223 In a recent speech in New York, Professor Richard Wellman, one of the principal
authors of the Uniform Probate Code commented: “it would not have been possible
from a political point of view, to offer a uniform probate code to replace existing state
schemes without including provisions to replace existing probate devices for protecting
spouses. So [the drafters] had to frame a scheme that we knew would be unsatisfactory
from many points of view.” 4 Uniform Probate Code Notes 3 (March, 1973). It is
unfortunate that the drafters view their solution to the problem of the protection of the
surviving spouse with a negative attitude:
“Faint heart never won fair lady!
Nothing venture, nothing win —”
W. S. Gilbert, Iolanthe, Act II
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THE ROLE OF THE ATTORNEY IN JUVENILE COURT
PROCEEDINGS: A NON-POLAR APPROACH
*
Richard Kay** and Daniel Segal***

The role of the attorney in juvenile court proceedings has be
come increasingly difficult to define since the Supreme Court has
extended many due process requirements to those proceedings.
The authors demonstrate that characterizing the attorney's role
in any but a very flexible fashion is unwise and may be detrimental
to the youth who is being represented. The attorney must be
prepared to assume widely varying roles depending on the facts
of the particular case and the stage at which that case may be.
The years since In Re Gault1 have yielded a substantial volume of
literature concerning the proper role of the attorney in juvenile pro
ceedings.2 Most of the writings in this area reflect one of two polar
positions. At one pole is the view that the juvenile attorney should adopt
a single-minded adversary stance, indistinguishable from the criminal
attorney. This role demands that the attorney do anything within
ethical bounds to achieve an adjudication of no delinquency for his
client or, should that prove impossible, to attain that disposition for the
client which imposes the least restraints on him. The opposite pole,
reflecting the unique features of juvenile proceedings, represents the
view that the juvenile attorney’s role should be that of a participant in
a non-adversary, open, and conciliatory activity. This role calls on a
lawyer to focus not so much on verdicts of no delinquency or on
lenient dispositions as on achieving a resolution which is in a more gen
eral and less restricted sense in the “best interests of the child.” The
Gault and In re Winship3 opinions led to growing acceptance of the
adversary role by imposing some of the stringent requirements of due
process on juvenile proceedings. However, in McKeiver v. Pennsyl• The authors are indebted to Professor Andrew Kaufman of the Harvard Law
School for his encouragement and helpful criticism in the preparation of this article.
•• A.B. Brandeis University, J.D. Harvard Law School.
••* A.B. Yale University, M. Sc. London School of Economics and Political Science,
J.D. Harvard Law School.
1 387 U.S. 1 (1967).
2 See, e.g., Ferster, Courtless & Snethen, The Juvenile Justice System: In Search of
the Role of Counsel, 39 Fordham L. Rev. 375 (1971); Paulsen, Juvenile Courts and the
Legacy of 1961, 43 Ind. L.J. 527 (1968); Comment, In re Gault: Understanding the
Attorney’s New Role, 12 Vile. L. Rev. 803 (1967).
8 397 U.S. 358 (1970).
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*vania the Supreme Court made clear that other traditional protections
could constitutionally be denied to juveniles.45
The fact that both Gault and McKeiver serve as binding precedents
indicates the difficulty in trying to identify the proper role of a juvenile
attorney as being at either end of an adversary-non-adversary spectrum.
This article will outline a new “non-polar” approach to the role of the
juvenile attorney. By using the “non-polar” approach in examining
several stages of the juvenile legal process, a clearer understanding of a
juvenile attorney’s responsibilities both to his clients and to the court
can be achieved.

Overview of the Problem

Proponents of a non-adversary role for lawyers in juvenile proceed
ings assert that this position is dictated by inherent differences in the
purpose of adult and juvenile proceedings.6 While common law before
the nineteenth century did not differentiate between adults and children
who had reached the age of criminal responsibility,7 the general reformist
atmosphere of the latter part of that century, witnessed a complete change
in the law’s attitude toward juveniles and the purpose of juvenile pro
ceedings.8 In juvenile cases the notion of the state as an inflicter of
punishment for the purposes of expiation, retribution, or deterrence,
was transformed to the concept of the state as parens patriae9
The change in juvenile proceedings from a deterrent-retributive ap
proach to a purely rehabilitative purpose directed at determining what
is best for the child has manifested itself in several ways. In order to
minimize any taint of criminality that might attach to a finding of de
4 403 U.S. 528 (1971).
5 See notes 55-60 infra and accompanying text.
6 See Isaacs, The Role of the Lawyer in Representing Minors in the New Family
Court, 12 Buffalo L. Rev. 501 (1968).
7 See Comment, The Attorney-Parent Relationship in the Juvenile Court, 12 St.
Louis L.J. 603 (1968).
8 See generally S. Glueck, The Problem of Delinquency ch. 11 (1959).
9 Cf. Handler, The Juvenile Court and the Adversary System: Problems of Function
and Form, 1965 Wis. L. Rev. 7, 9-10. As was implied in the rhetorical question of an
early commentator, state assumption of a parental role dictated a radical change of
purpose in juvenile proceedings:
Why is it not the duty of the state, instead of asking merely whether a
boy or girl has committed a specific offense, to find out what he is,
physically, mentally, morally, and then, if it learns that he is treading the
path that leads to criminality, to take him in charge, not so much to punish
as to reform, not to degrade but to uplift, not to crush but to develop, not
to make him a criminal but a worthy citizen?
Mack, The Juvenile Court, 23 Harv. L. Rev. 104, 107 (1909). See also Holmes’ Appeal,
379 Pa. 599, 603-04, 109 A.2d 523, 525 (1954), cert, denied, 348 U.S. 973 (1955).
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linquency, juvenile proceedings are classified as civil rather than crim
inal actions.10
Similarly, the non-public nature of juvenile proceedings and records
serve to protect the juvenile from the stigma associated with a criminal
conviction.11 The informality of juvenile proceedings allows the court
to broaden its investigation from the question of the child’s “guilt” or
“innocence” 12 to a much broader analysis of factors such as the child’s
home life, school experience, physical and mental health, and friend
ships and associations.13
It has been hoped that these changes would rid juvenile proceedings of
the stark adversary context of adult criminal proceedings.14 With re
habilitation rather than guilt as the central issue, an adversary setting
has been thought to be inappropriate.15 All parties—the judge, the
state, the social worker, parents and the attorney—have been thought
to be interested solely in the child’s welfare. Therefore, cooperation
and joint fact-finding have appeared to be a more appropriate approach
than the normal adversary model which pits attorney against attorney
with judge or jury acting as arbiter.
It is precisely this non-adversary model, which, prior to Gault, led
some to argue that it was unnecessary for accused juveniles to be repre
sented by counsel. According to this view, the presence of counsel
might detrimentally formalize the proceedings; with all parties interested
solely in the child’s welfare, there was thought to be no need to have
an independent protector of the child’s rights.16 Gault, holding that the
10 See Cope v. Campbell, 175 Ohio St. 475, 476, 196 N.E.2d 457, 458 (1964); Holmes’
Appeal, 379 Pa. 599, 601, 109 A.2d 523, 525 (1954), cert, denied, 348 U.S. 973 (1955).
For purposes of the constitutional protection against self-incrimination, juvenile ad
judicatory proceedings are considered to be criminal in nature. In re Gault, 387 U.S.
1,49-51 (1967).
11 Many jurisdictions authorize the sealing of juvenile records after a specified
interval. For example, the District of Columbia allows sealing two years after the
discharge of the juvenile from custody or supervision. Upon entry of such a sealing
order, the proceedings are treated as if they never occurred. See D.C. Code § 16-2334
(Cum. Supp. V, 1967). See also Cal. Penal Code § 11116 (West 1970).
12 See Handler, supra note 9, at 10; Rappaport, Determination of Delinquency in
the Juvenile Court: A Suggested Approach, 1958 Wash. U.L.Q. 123, 133.
13 The critical role that a social worker’s report often plays in the disposition of a
juvenile case also indicates the court’s interest in traits of the child which would be
far less relevant in an adult criminal proceeding. See note 82 infra and accompanying
text.
14 The Supreme Court in Gault noted that “the features of the juvenile system
which its proponents have asserted are of unique benefit will not be impaired by
constitutional domestication.” 387 U.S. at 22.
15 See Comment, supra note 2, at 805.
16 Sec Teeters & Reineman, The Challenge of Delinquency 321 (1961); Botein,
Book Review, 27 N.Y. Bar Ass’n. Rec. 578, 582 (1972). Prior to Gault, some appellate
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right to counsel did attach to juvenile proceedings, doomed this argu
ment. However, reformist attitudes toward juvenile proceedings, have
continued to fuel the post-Gault dispute over what the lawyer’s role
should be.
Some commentators have been so influenced by the notion of parens
patriae that they feel that at no stage of a juvenile proceeding is it ap
propriate for an attorney to act solely as an adversary.17 Fully rejecting
the implications of parens patriae, others feel that an attorney should
at all stages represent a juvenile client no differently than he represents
an adult client.18 However, the steps that occur between a juvenile’s
arrest and the termination of judicial supervision over him are so varied,
it may be that a type of middle ground is called for, one which argues
that an adversary role is appropriate at some stages and a non-adversary
role is at others.19 In order to lay the ground for a later direct test of
this notion, a brief identification of the steps in a juvenile proceeding
should prove helpful.20
Typically, a juvenile who has been arrested21 is immediately put into
the custody of a youth division officer who investigates both the incident
in which the child allegedly was involved and the child’s general back
ground. This intake officer often has wide discretion in deciding whether
to close the case, release the child to the parents pending court pro
ceedings, or detain the child until a court detention hearing the following
day.22
The final decision to institute formal proceedings against the child is
made by the prosecutor, who files a petition with the court alleging
jurisdiction and detailing the charge.23 The first formal court proceeding
courts refused to reverse decisions appealed on the basis of a failure to provide a right
to counsel. See, e.q., People ex rel. Weber v. Fifield, 136 Cal. App. 2d 741, 289 P.2d
303 (Dist. Ct. App. 1955); Cope v. Campbell, 175 Ohio St. 475, 196 N.E.2d 475 (1964);
Commonwealth ex rel. Walls v. Reundle, 414 Pa. 53, 198 A.2d 528 (1964).
17 See Isaacs, supra note 6, at 507.
18 See Dyson & Dyson, Family Courts in the United States, 9 J. Fam. Law 1, 58
(1969); Paulsen, supra note 2, at 538-39.
!9 See Ferster, Courtless & Snethen, supra note 2, at 384-85.
20 The discussion below will be modeled after the procedures followed in the
District of Columbia. See D.C. Code §§ 16-2301 to -2337 (Cum. Supp. V, 1967).
21A child may be taken into custody by a law enforcement officer when he has
reasonable grounds to believe the child has committed a delinquent act. See id.
§ 16-2309.
22 See 2nd Juvenile Practice Institute of the District of Columbia, Materials 6
(1971). If the child is sent to the receiving house a representative of the court social
services stationed there also has authority to release the child pending court appearances.
See Juvenile Rules of the Family Division of the Superior Court of the District
of Columbia 105(c).
23 See D.C. Code § 16-2305 (a) (c) (Cum. Supp. V, 1967).
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is a detention hearing on the question of custody pending trial. A pre
sumption in favor of release into the community usually exists, unless
detention is necessary to protect persons, property or the child or to
secure the child’s presence at the next court hearing.24 In order for a
judge to be able to find that detention is required, the prosecution must
also present evidence to establish probable cause that the allegations
in the petition are true.25
Most juvenile cases are disposed of through voluntary dispositions
prior to a full scale judicial hearing. Some juveniles plead guilty to a
charge in exchange for a closing of other pending charges. Others may,
through a consent decree, be put on probation for six months without
admitting to the charge against them.26 If probation is successfully
completed, the original petition is dismissed; if the decree is violated, the
original petition may be reinstated.27
If no voluntary disposition is reached, a full factfinding hearing on
the merits of the petition results.28 If the child is found delinquent,
disposition is decided upon either at a dispositionary phase of the same
hearing or at a separate later hearing.29 The types of dispositions that
2^ld. § 16-2310(a). The Juvenile Rules designate factors to be considered in making
these determinations. A decision to detain in order to protect other persons can be
based on: (1) the child’s previous offenses against persons; (2) the child’s previous
weapon offenses; (3) the nature and circumstances of the pending charge; (4) the nature
and circumstances of other pending charges; (5) danger or threats to witnesses; or
(6) the child’s emotional character and mental condition. Detention based on pro
tection of property can be founded on: (1) previous offenses against property wherein
serious loss or damage occurred; (2) the nature and circumstance of other pending
charges involving property; or (3) the nature and circumstances of the pending charge.
Detention based on the protection of respondent’s own person can be founded on:
(1) narcotics addiction or other severe or chronic drug abuse; (2) severe and chronic
alcoholism; (3) suicidal actions or tendencies; or (4) other serious self-destructive
behavior. The necessity of detention to secure the child’s presence can be founded
on: (1) brevity of his local residence and present community ties; (2) lack of suitable
employment record; (3) failure to appear at prior court hearings; (4) record of abscondence from institutions or official custody; (5) record of abscondence from home;
or (6) seriousness of pending charge and likelihood of inducing non-appearance. See
Juvenile Rules of the Family Division of the Superior Court of the District of
Columbia 106.
25 See D.C. Code § 16-2312 (e) (Cum. Supp. V, 1967).
Id. § 16-2314. To be eligible for a consent decree the child must not have been
previously adjudicated a delinquent by the court. See Juvenile Rules of the Family
Division of the Superior Court of the District of Columbia 106.
27 See D.C. Code § 16-2314(c), (d) (Cum. Supp. V, 1967).
28 See id. §§ 16-2316, -17.
29 See id. § 16-2317(c). There is considerable controversy in the literature as to
whether adjudication and disposition should be decided at the same or at different
hearings. To the extent that one decides that the attorney’s role should be different
at the adjudicatory stage than at the stage of disposition, it is advisable that the stages
be bifurcated.
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are implemented vary widely30 and determine the extent of the child’s
future contact with juvenile authorities. For instance, if probation is
ordered, the child may appear again before the court, in connection
with the relaxation of probation conditions, the revocation of probation,
or the termination of probation.31
As should be evident from this brief identification of the steps
through which a juvenile offender might proceed, the appropriate role
of the attorney could vary from step to step. Before taking a closer
look at what specific role the attorney should assume at selected key
steps in any given proceeding, it would be useful to examine the pa
rameters that might be placed on that role by a series of recent
Supreme Court decisions.
Due Process Rights of Juveniles

Less than a decade ago the lawyer in most cases played no role at
all in juvenile court proceedings. A 1966 empirical survey of juvenile
cases revealed that in most jurisdictions no more than five percent of
juvenile offenders were represented by attorneys.32 As part of the ex
tension of due process rights to children which has occurred in the
past seven years, however, the right to counsel has become a constitu
tional necessity in juvenile court. If all of the other due process charac
teristics of adult criminal proceedings had been required in juvenile
proceedings, the role of the juvenile attorney might have become in
distinguishable from that of the criminal trial lawyer. However, the
refusal of the Supreme Court to make the procedural requirements of
juvenile proceedings identical to those required in adult proceedings
has left the due process contours of the juvenile court system in a con
stitutional twilight zone and has made the adoption of any neat pre
existing model for the juvenile lawyer impossible.3334
The Supreme Court first confronted the juvenile court system in
Kent v. United States?
*
In Kent the case of a juvenile who was ac
30 See id. § 16-2320. The court may permit the child to remain with the parents
subject to outpatient treatment, transfer him to a public or private agency for care,
place the child in an in-patient facility, or commit him to an institution for delinquent
children. Id.
31 Particularly in recent years, convicted juveniles have also appeared in court to
argue their “right to treatment” in the institutions to which they have been com
mitted. See note 91 infra and accompanying text.
32 Note, Juvenile Delinquents: The Police, State Courts, and Individualized Justice,
79 Harv. L. Rev. 775, 796 (1966).
33 But see McMillan & McMurtry, The Role of the Defense Lawyer in the Juvenile
Court: Advocate or Social Worker, 14 St. Louis L.J. 561 (1970) (juvenile defense
role indistinguishable from that of adult trial lawyer).
34 383 U.S. 541 (1966).
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cused of rape and robbery had been remanded by a juvenile judge to the
United States District Court for the District of Columbia.35 The juvenile
court had waived jurisdiction without holding a hearing, without making
any explicit ruling on motions by the juvenile’s lawyer and without
giving any subsequent statement of its reasons.36 The District of Colum
bia Juvenile Code required only a “full investigation” of the circum
stances.37 The Supreme Court, in finding the waiver of jurisdiction to
be improper, interpreted the Code to include requirements of rights
to counsel, access to social records and reports, a fair hearing and a state
ment of reasons.38 The Kent decision was a narrow one, having a statu
tory as opposed to a constitutional base and dealing only with the inter
face between the juvenile system and the adult criminal system. How
ever, Kent was significant as a foreshadowing of future, more sweeping
constitutional decisions; the Court’s opinion was imbued with a healthy
skepticism toward the theory of parens patriae, noting that the welfare
of children had been ill-served by the existing system.3940
The Court’s mistrust of the practical effectiveness of the juvenile
justice system in Kent helped lead it to require safeguards for juvenile
proceedings in In re Gaults Gerald Gault, a teenager accused of
making indecent phone calls, challenged the legitimacy of the Arizona
juvenile procedures.41 He insisted that his right to due process required
notice of charges, the right to counsel, a right to refrain from self-in
crimination, and a right to confront and cross-examine witnesses.42 In
an opinion by Justice Fortas, the Supreme Court held that the fourteenth
amendment required these safeguards before a child could be deprived of
his liberty.43 These rights were found applicable, however, only to the
adjudicatory stages of the juvenile process.44 The disposition determina
tions of the juvenile court were left free of such strictures.45
Id. at 546.
36 Id. at 546-48.
37 D.C. Code Ann. § 11-1553 (Supp. IV, 1965).
38 383 U.S. at 557-61.
39 Id. at 556. The Kent majority noted that the child in a juvenile proceeding often
received “the worst of both worlds”—the punitive features of the adult criminal
system and the denial of the adult due process safeguards. Id.
40 387 U.S. 1 (1967).
41 Id. at 4.
42 Id. at 10.
43 Id. at 33-34, 41-42, 55, 57.
44 Id. at 30.
45 Id. at 27. Concentrating on the consequences of adjudication rather than on labels
attached by state law, the Court found irrelevant to its decision the denomination of
juvenile delinquency adjudication as “civil” rather than “criminal.” Id. at 49-50.
35
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The Gault Court asserted that the requirements it set down need not
convert the juvenile adjudication hearing into an ordinary criminal
trial.46 Delinquency could still be considered non-criminal and the pro
ceedings kept confidential.47 Juvenile hearings still could be relatively
informal and the “conception of the kindly juvenile judge” could be
retained.48 Nevertheless, it was clear that the imposition of the rights
of due process—particularly the right to appointed counsel—49 involved
“some elements of the adversary system.” 50 The Court seemed not
only to accept, but in some measure, to welcome, the replacement of
the freewheeling, flexible discretion of the juvenile court with the more
familiar adversary factfinding process.51
This transformation of the juvenile adjudicatory process was further
stimulated in In re Winship in which it was held that due process re
quired the juvenile’s delinquency to be ascertained beyond a reasonable
doubt before institutional confinement could be ordered.52 This stand
ard again was to apply only to the adjudicatory stage of the juvenile
process.53 While still maintaining that significant differences between
juvenile and adult hearings could survive, Winship represented another
step toward what appeared to be the conversion of juvenile proceedings
into full fledged adversary trials.54
In 1971, however, the conversion process was abruptly halted. In
McKeiver v. Pennsylvania55 two juveniles alleged a denial of due
process because of the failure of the state juvenile system to provide
a jury trial before confinement.56 The plurality opinion by Justice
Blackmun held that trial by jury was not a fundamental element of due
46 Id. at 26-27.
47 Id. at 25.
48 Id. at 27.
49 In many other countries, the right of a juvenile to counsel is protected. For
instance the Code of Criminal Procedure of the Russian Socialist Federated Soviet
Republic provides that “participation of counsel in the preliminary investigation and
at the judicial examination shall be obligatory in the case of minors.” R.S.F.S.R. Code
of Criminal Procedure, art. 47 (1970) [emphasis added].
50 387 U.S. at 27.
51 The Court quoted from the National Crime Commission Report: “[TJhere is
increasing evidence that the informal procedures contrary to the original expectations,
may themselves constitute a further obstacle to effective treatment of the delinquent
to the extent that they engender in the child a sense of injustice provoked by seemingly
all-powerful and challengeless exercise of authority by judges and probation officers.”
Id. at 26 n.37; see Juvenile Delinquency—Its Prevention and Control 85 (Russell
Sage Foundation, 1966).
52 397 U.S. 358, 368 (1970).
53 Id. at 359.
54 See id. at 366-67.
55 403 U.S. 528 (1971).
56 Id. at 535.
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process in juvenile cases.57 While prior cases had stressed the serious
consequences of an adjudication of delinquency and the failure of the
rehabilitative ideal, McKeiver emphasized the right of the state to deal
with juveniles in a way different from the way it treated adults.58
Because juvenile hearings legitimately could differ from criminal trials,
the due process requirements of the latter would be imported into the
former only with care and selectivity.59 It was found that a jury was
not essential to fair treatment of accused children and that the required
use of a jury could arguably substantially disrupt the special features
of the juvenile system. The Court indicated that “a jury trial would
bring with it in [the juvenile] system the traditional delay the formality
and the clamor of the adversary system and possibly the public trial.” 60
McKeiver, with its endorsement of some of the non-adversary aspects
of juvenile courts, left the juvenile justice system situated somewhere
between the discretionary, paternalistic process of the ipre-Gault era
and the rigid, highly regularized, adversary procedure of the adult crim
inal process. While due process for the juvenile has been held to include
the right to counsel, the decisions leave only a puzzle as to the role
that counsel should play. Thus far, then, the Constitution has been
interpreted to require an advocate but not an advocacy system. It is
therefore appropriate to proceed to a close examination of the roles
between which an attorney might have to choose during the formal
adjudicatory and dispositional stage of juvenile proceedings.
Adjudication
An attorney representing a child in a juvenile court hearing has a
number of undisputed special responsibilities. Since the child who be
comes entangled in the juvenile system finds himself in an alien and ap
parently unfriendly environment, the juvenile’s lawyer clearly can
serve a useful purpose merely by acting as an adult figure whom the
child may trust and on whom he may rely.61 The lawyer can give the
child a feeling that he can communicate and have his needs made known
to the court.62 The lawyer also can translate the requirements and pro
57 Id. at 549-50. Justice Blackmun was joined in his opinion by Justice White, Chief
Justice Burger (who had dissented in Winship) and Justice Stewart (who had dis
sented in Winship and Gault).
58 Id. at 548-49.
59 Id. at 533.
60 Id. at 550. The opinion does suggest that the trial judge can grant an advisory
jury. Id. at 547.
61 See Johnston, The Function of Counsel in Juvenile Court, 7 Osgoode Hall L.J.
199, 205 (1969).
62 Id. at 206.
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cedures of the system to the juvenile.63 In this way there is further
assurance that the child will receive the maximum benefit from the
proceeding itself.64
The nature of the lawyer’s professional responsibility in the adjudica
tory stage of juvenile proceedings becomes more clouded as it begins to
manifest a basic conflict between the adversary tradition and the juvenile
court system itself: to what extent should the lawyer act in a traditional
adversary role in an attempt to prevent the adjudication of his client
as a delinquent child?65 As with every other client the lawyer is of
course obliged to represent a juvenile “zealously within the bounds of
the law.” 66 In adult criminal trials this obligation demands that, within
the bounds of professional ethics, the lawyer use all his skill and re
sources in order to establish his client’s innocence.67 It is not at all
clear that the attorney is under a similar duty to work as single-mindedly
against a finding of delinquency for his client in juvenile proceedings.
The role difference between the two contexts is explained by the
fundamentally different character of both the court proceedings and
the clients involved. An adult criminal trial is a means of ascertaining
the facts about the alleged criminal conduct of the defendant. The ad
versary process is firmly established as the preferred factfinding system
in ordinary criminal courts. This system of factfinding, however, has
been expressly rejected as the optimum method in the case of juvenile
offenders; there, cooperation, consultation and investigation have been
deemed the most sensible ways of arriving at the truth.68 The non-adversary nature of the juvenile system has remained intact even after the
Supreme Court decisions requiring due process for juveniles.69
The nature of the client also radically affects the lawyer’s profes
sional responsibility in a juvenile adjudication proceeding. An adult
63 The lawyer can describe the prospects and alternatives ahead of the juvenile as well
as the reasons for them. Cf. Chapman, The Lawyer in Juvenile Court: lA Gulliver
Among the Lilliputians’ 10 W. Ont. L. Rev. 88, 104-05 (1971).
64 Numerous studies have demonstrated the alienation of juveniles against whom
proceedings are initiated. See Juvenile Delinquency—Its Prevention and Control
85 (1966). See also Snyder, The Impact of the Juvenile Court Hearing on the Child,
17 Crime & Delinquency 180 (1971) (hearing process critical period for influencing
future behavior particularly for first offenders.
65 Cf. Chapman, supra note 63, at 99.
66 See ABA Canons of Professional Ethics No. 7.
67 See generally ABA Standards Relating to the Defense Function (Approved
Draft, 1971).
68 See notes 10-16 supra and accompanying text.
69 See notes 52-60 supra and accompanying text.
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defendant is presumably capable of determining his own interest; an at
torney who represents him should work on behalf of that interest.70
W hile conclusive weight may be given to an adult’s decision that it is
not in his best interest to be convicted, it is not surprising that such
weight might not be given to a similar decision by a juvenile. A child’s
attorney may feel that the best interest of his client is served not so
much by attempting to spare him from an adjudication of delinquency,
as by presenting the court with sufficient information to allow the
court to exercise its own judgment as to the issue of the child’s de
linquency. As distinguished from the adult situation, the juvenile at
torney may feel permitted—indeed obligated—to act on a conviction that
non-criminal sanctions and paternal guidance are the best thing for the
child he is representing.
If the attorney believes the child to be innocent of the charges upon
which a finding of delinquency may be based, an adversary course of
action is fairly clear. Using every tool made available by the require
ments of due process the attorney should zealously resist any finding of
delinquency. The only problem presented by this case is where the
lawyer is aware of other aspects of a child’s behavior which indicate
that the child could benefit from probation, state custody or counseling.
In such a situation the attorney might conclude that he is not represent
ing the juvenile’s best interests by seeking a non-delinquency determina
tion. The juvenile court system was founded on the assumption that it
was not designed so much to react to specific actions of a child as to
assist him when he exhibited a tendency toward improper conduct.71
This preventive aspect of the rationale behind juvenile courts is re
flected in the extremely broad categories of behavior which may serve as
a basis for declaring a child delinquent.72 Nevertheless, if the attorney
does believe the child to be innocent of the charges against him, the
attorney’s feeling that the child could benefit from treatment should
not dim his adversary posture; any other posture would come danger
ously7 close to urging the court to render a finding of “delinquent”
where, as a statutory matter, the child is not believed to be delinquent.
A far more difficult problem arises when the attorney personally is
convinced that the child, in fact, did commit the offense for which the
70 See ABA Standards, supra note 67, § 5.2.
71 See Platt & Friedman, The Limits of Advocacy: Occupational Hazards in Juvenile
Court, 116 U. Pa. L. Rev. 1156, 1159 (1968).
72 Aside from specific violations of criminal law, a delinquent is defined in some
jurisdictions as a child “who does not subject himself to the reasonable control of
parents, teachers, ... by reason of being wayward or habitually disobedient.” Ohio
Rev. Code Ann. § 2151.02 (Page 1968).
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hearing is to be held. Many lawyers may feel that in this circumstance
the proper course of conduct is to act in a non-adversary fashion and
to reveal their belief in their client’s guilt to the judge and thus assure
the benefits of rehabilitation to the child. Adopting a less extreme posi
tion, other attorneys, while feeling such a total abandonment of the
adversary role in juvenile proceedings to be improper, may nevertheless
believe that at least some of the more technical methods of securing ac
quittal should not be employed. To a greater or lesser extent both
groups of attorneys view the lawyer’s duty in this situation as one of
ensuring that the court receive all the factual information necessary to
make its own determination on the issue of a client’s delinquency. This
commitment to provide full information is clearly at odds with the tra
ditional criminal advocacy role. The ordinary criminal advocate would
attempt to prevent disclosure to the court and prosecuting authorities
of information unfavorable to the verdict he seeks. A few examples
provide illustrations of situations in which a juvenile attorney might
depart from this practice.
In re Gault assured juveniles the right to refuse to give self-incriminat
ing testimony. However, Gault itself applied only to the adjudicatory
stage, leaving open the question whether the child’s privilege against
self-incrimination should apply to all phases of the juvenile process,
including preliminary interviews with police intake officers and social
workers.73 An adult’s attorney is almost certain to advise a client to
remain silent in such a situation rather than to reveal facts which might
lead to conviction. Some commentators have maintained that this ad
vice is even more important for a juvenile since the child may be more
vulnerable to an adult’s threats or promises and thus more likely to give
incriminating information or even a confession.74 Others could of
course argue that only complete openness with, say, a social worker will
maximize a child’s chance of being rehabilitated.
A similar problem arises when juvenile authorities attempt to use
evidence which has been obtained in some constitutionally defective
way. Should the juvenile’s lawyer move to suppress such evidence?
Several basic objections can be made to suppression attempts by the
attorney in a juvenile court. First, such strategy could encourage the
child to lie and to conceal his activities, when the very purpose of the
73 See McMillan & McMurtry, supra note 33, at 14.
74 Id. In a stage analogous to plea bargaining, a child may be subjected to “voluntary
disposition” of his case without official finding of delinquency, if he admits involvement
in the incident at issue.
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juvenile system is to teach the child moral values.75 Secondly, by at
tempting to suppress relevant evidence, the lawyer is blocking the
presentation of complete and accurate information to the court. The de
cision whether to declare the child delinquent will be made more difficult,
and the risk of an incorrect decision will be increased. One critic
of such tactics has claimed that a lawyer who uses them “possesses no
social conscience, or is constitutionally contentious or vainly legalistic
or mentally myopic.” 76
It should be noted that practical considerations may call for the
juvenile’s attorney to shun the adversary role even when he would be
otherwise committed to obtaining a finding of no delinquency. Despite
the Supreme Court decisions discussed above, the personnel and philoso
phy of most juvenile courts remain largely unchanged from the preGault era. The lawyer still is considered an intruder in such courts and
may be particularly unwelcome if he brings “the clamor of the adversary
system” into court with him. Concerned that a juvenile judge’s distaste
for adversary methods may have adverse effects on his client, a lawyer
may properly believe the child’s best interest requires the presentation
of his client’s case without the aid of such tactics. By cooperating with
the judge he can hope to earn a more desirable disposition for the child.77
When the lawyer feels that use of exclusionary tactics can block a
justifiable finding of delinquency, it may well be appropriate for him to
evaluate the child and the probability of various dispositions resulting
from a finding of delinquency. The lawyer who believes from personal
knowledge of the child, the child’s family, and past history that a finding
of delinquency with its resulting disposition will be beneficial, may be
more willing to allow otherwise excludable information to be intro
duced.78 For example, the attorney may feel that a juvenile who has
experienced his first trouble with the law because of unfortunate asso
ciations may benefit from a supervised probation period or that a child
who has shown a long record of offenses requires institutional help to
break a behavior pattern.
This type of judgment of course calls for the lawyer’s calculated guess
as to the probability of the various dispositions the court might order.
While the vast majority of adjudications result in no more than proba“Which is the greater justice to the child: to teach him honesty and encourage
him to reveal the truth or to pave the way for him to lie and conceal the truth?”
Alexander, Constitutional Rights in Juvenile Court, 46 A.B.A.J. 1206, 1209 (1960).
75

76

Id.

Studies have shown that this tactic is prevalent in many juvenile courts. See
Platt & Friedman, supra note 71, at 1172-76.
78 See Ferster, Courtless, Snether, supra note 2, at 387-88.
77
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tion,79 the attorney’s familiarity with the court and its past practices
obviously is a critical factor influencing his final decision. Such an
approach also calls upon the attorney to evaluate the various facilities
available for treatment of juvenile offenders in the event of a finding
of delinquency. While the attorney may consider probation to be a
harmless burden on the child, he should be much more wary in cases
where institutional confinement is a possible result. The failures and
even the dangers of juvenile institutions have been extensively recog
nized.80 Even an attorney who feels that his client has committed the
offense in question and is in serious need of professional help may feel
justified in using every power at his disposal to prevent a result which
he considers extremely harmful to his client.
The decision-making process just described raises very serious prob
lems with respect to the competence of lawyers to evaluate the complex
factors which contribute to or detract from a child’s well being. The
juvenile court and its professional staff have been established precisely
to provide such expertise. The lawyer might be said to usurp the
court’s function when he makes an a priori decision as to what outcome
is desirable and then tailors his tactics to achieve that result. However,
where substantial doubt exists as to whether the juvenile court is making
optimal decisions for the child’s welfare, this allegation would seem
to be unjustified. If the lawyer has good reason to believe that the
juvenile court often makes the wrong determination and that the treat
ment it prescribes is often harmful, then abandonment of the adversary
role in every case would be directly counter to the child’s welfare.
Similarly when the attorney believes that by a full presentation of the
facts his client is likely to receive treatment which would be in the
child’s best interests, it would certainly be improper to deprive the child
of that benefit by use of strict adversary tactics. So long as the juvenile
court fails to function completely along the lines of the rehabilitation
model which it was designed to approximate, an attorney has no choice
but to make the difficult evaluations suggested.
The lawyer’s duty to his client is to represent his best interests. When
the client is unable to make that determination for himself, it has been
recognized that the lawyer may sometimes make it for him.81 The ad
versary method of factfinding is only one possible means of achieving
what is best for the client. In an ideal juvenile court with an enlight
ened judge and expert social workers, the adversary approach would
79 See id. at 402.
80 See Coye, Lawyer in Juvenile Court, 13 Crime & Delinq. 448 (1967).
81 See A.B.A. Code of Professional Ethics No. 7, E.C. 7-11, 7-12.
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probably not be the most appropriate. In the highly imperfect real
world of juvenile courts and juvenile corrections—and to the extent
that the juvenile rehabilitation model is not met in reality—the surest
technique of achieving the child’s best interest and the use of advocacy
often will coincide.
Disposition

The arguments for an attorney’s abandoning the adversary role in
favor of concentrating on what will serve the best interests of the child
are strongest with regard to the dispositional phase of a formal juvenile
proceeding. With an adjudication of delinquency already determined
jy the court, the sole focus of the dispositional stage is on what should
be done with the child in order to facilitate as rapid and complete a
rehabilitation as possible. The child’s general social, emotional, and edu
cational background typically plays an important part in decisions taken
during this stage. This background is reflected in the social report which
is the result of an investigation of the child made by a court-appointed
social worker. Dispositional decisions are often heavily dependent on
the contents of this report.82
It is tempting to analogize the dispositional phase of a juvenile hearing
with the sentencing phase of an adult criminal proceeding since the
purpose of both is to decide what to do with the “convicted” individual.
In the adult proceeding the attorney’s role is clearly adversary in na
ture. The attorney is expected to argue vigorously for the most
lenient disposition of his client’s case.83 Thus, probation is to be pre
ferred over imprisonment, short probation over long probation, and
short imprisonment over long imprisonment.
Several interrelated reasons usually are offered for a different at
torney’s role in a juvenile disposition proceeding. First, in juvenile
proceedings, far more than in adult proceedings, it may not be at all
clear what the most lenient disposition is. For example, the child’s
delinquency may be attributable to an emotionally intolerable home life.
In such a case placement in a truly rehabilitative institution, at least
until his family has benefited from professional counseling, may be a
more lenient disposition than releasing the child on probation into the
custody of potentially traumatizing parents. Of course, the environ
ment into which an adult is released on probation also may be a highly
negative one. Flowever, an adult is deemed competent to direct his
lawyer to argue for a given disposition. Moreover, the combination
82 See Comment, The Attorney and the Dispositional Process, 12 St. Louis L.J.
644, 647-50 (1968).
83 See A.B.A. Standards, supra note 67, § 8.1.
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of the facts that a prison is an explicitly punitive institution and that an
adult, unlike a child, often can at will change his immediate environ
ment, points toward the conclusion that the leniency question is a
closer one in juvenile proceedings than in adult proceedings.
A second distinction between the adult and juvenile situations is that
the alternative dispositions potentially available for a juvenile offender
may be more numerous than for an adult offender.84 Typically a
variety of institutions, ranging from foster homes to training schools,
exist in which a child might be placed. A juvenile court judge who is
unwilling to place the child in the custody of his parents may be able
to utilize a series of institutions in disposing of the child’s case. In
choosing to argue for a particular mode of disposition the child’s at
torney must use some criterion for deciding on the most desirable dis
position. Since it might be impossible to say which alternative is the
more lenient, the adult criterion of leniency is not feasible to use in
the juvenile setting. Therefore, the attorney might suitably base a de
cision of desirability on the more general criterion of what is best for the
child.
However logical it might appear for an attorney to alter his adversary
posture in the dispositional phase of a juvenile proceeding, a number of
cogent arguments have been advanced against such an alteration. These
arguments demand that a child’s attorney use predetermined standards
to decide which possible disposition is the most lenient and then use all
the resources at his disposal to have the judge mete out that disposition.
From a practical standpoint the dispositional alternatives traditionally
used by the juvenile courts are often of no rehabilitative value; the
typical training school actually may train juveniles for little else than
further delinquency and more serious criminal involvement.85 To the
extent that this is true, the lawyer, it is said, has little choice but to use
efforts to secure the release of the child, even though the release may
be into the hands of potentially traumatizing parents.86 Leniency there
fore becomes the most appropriate guiding standard.
Assuming the existence of a limited number of dispositional alterna
tives, none of which offer any significant rehabilitative benefits, it is
difficult to rebut this argument. Under such conditions, the most lenient
84 See Comment, The Role of the Attorney in the Treatment Phase of the Juvenile
Court Process, 12 St. Louis L.J. 659 (1968).
85 See id. at 665.
86 See Comment, supra note 82, at 651-52. The view of some lawyers that the
“juvenile court is not an agency for salvation, but rather the instrument of corrup
tion” has led some lawyers to attempt to avoid any type of juvenile court disposition
for their juvenile clients. Ferster, Courtless & Snethen, supra note 2, at 399.
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disposition and the disposition that is best for the child are generally
identical. Certainly a restrictive disposition offering little hope of re
habilitation cannot be considered the best solution. Once the range of
dispositional alternatives is expanded, however, the identity between
leniency, narrowly construed, and what is best for the child may be
destroyed. In an adversary framework, the task of expandng alterna
tives might not be seen as the job of the child’s attorney. However, in
the framework of a role not narrowly adversary in nature, it becomes
appropriate, perhaps critical, for the attorney actively to search out
and recommend to the court dispositional alternatives, whether they be
alternate institutions of commitment or novel conditions of probation.
These alternatives presumably would offer some promise of rehabilita
tion and would allow the court to base its dispositional decision as much
on comparative chances for rehabilitation as on some rough evaluation
of leniency. Thus, while the poor chances for rehabilitation in tradi
tional dispositional alternatives can be argued to compel the attorney
to assume an adversary role, the very same factors, on closer analysis,
may indicate that the attorney in a non-adversary role should lead the
search for more positive dispositional alternatives.87
The proponents of the adversary role for juvenile attorneys also
assert that the lawyer, by training as well as by general professional
attitude, is not qualified to make decisions as to what is best for any
given juvenile offender.88 It is thought that such decisons should be
left to individuals trained in evaluating the quality of any given rehabili
tative treatment. Although this argument is not without merit, a
number of responses can be made to it.
First the non-adversary approach is not meant to be undertaken in
dependent of the advice of other social scientists. Indeed, even as in
an adversary framework, consultation with professionals in other fields
should play a key role in the work of the juvenile attorney. This con
sultation should better enable the attorney to make informed recom
mendations as to potential dispositional alternatives. In addition, both
the legal profession’s traditional institutional involvement and the in
dividual involvement of private practitioners in questions that are not
strictly legal make anomalous any argument that lawyers in juvenile
proceedings should limit their involvement to strictly legal issues. An
attorney appropriately may help the parties to a prospective divorce, for
87 See Comment, supra note 82, at 650.
88 One commentator has noted that “it was the rare attorney who had the resources
and training to challenge competently a given dispositional recommendation.” Cayton,
Relationship of the Probation Officer and the Defendant's Attorney After Gault, 37
Fed. Prob. 8, 11 (1970). But see Johnston, supra note 61, at 207.
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example, to make some attempts at reconciliation. It is, therefore, dif
ficult to see why the attorney’s role should be narrowly and somewhat
artificially limited in the juvenile area. Finally, the ultimate dispo
sitional decision in any given juvenile proceeding still will be made
by a judge rather than a social worker or a psychologist. If a judge,
with training not unlike that of the juvenile attorney, is thought to be
capable of deciding what is best for the child, then the attorney should
also be deemed capable of formulating his own evaluation of the de
sirability of alternative dispositions for his client. While it is rational
to argue that the entire dispositional proceeding be taken out of the
hands of the legal profession,89 attempting to distinguish between the
types of considerations relevant to a judge as opposed to an attorney
seems somewhat illogical.
A final point raised by those who argue for a strictly adversary
stance in dispositional proceedings is that without such a stance the
chances that a juvenile’s rights will be infringed upon are significantly
increased.90 Without an attorney acting in an adversary capacity, the
juvenile might fall prey either to a judge paying excessive attention
to concerns of “law and order” or to a judicial system which, because
of its workload, is disposing of cases far too summarily.
It is true that certain protections which an adversary attorney might
advise a client to take advantage of might not be recommended by a non
adversary attorney. For example, in a dispositional proceeding, a non
adversary attorney would be far less inclined to advise his client to
withhold potentially harmful information concerning his background
or attitudes. The non-adversary attorney might well see his role in
this situation as providing assistance in the search for truth rather than
protection of the client at the cost of concealing the truth. In these
situations the non-adversary role may well involve the sacrifice of
some of the more protective aspects of an adult criminal proceeding.
However, in many cases this sacrifice may be compensated for by
some of the gains of the non-adversary approach. The adoption of
such a non-adversary approach by a juvenile attorney might highlight
the contrasting attitude either of the opposing parties, or, indeed, of
the judge himself. When faced with an attorney whose central concern
is the welfare of the child in question, a judge may be significantly more
uncomfortable meting out a disposition which clearly reflects punitive
rather than rehabilitative intentions.
89 See Handler, supra note 9, at 39-44.
90 “It is in [the dispositional phase] that adequate protection of the juvenile’s rights
is most important.” Isaacs, The Lawyer in the Juvenile Court, 10 Crim. L.Q. 222, 235
(1968).
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A true non-adversary approach, almost by definition, demands that
any given case not be disposed of summarily. With the concern of the
juvenile system being the welfare of the child rather than punishment
for a particular offense, it is less justifiable for disposition considerations
to be limited just to the circumstances of that offense. In a given set of
circumstances the non-adversary approach, when engaged in by all
parties, may compel full consideration of many factors wholly un
related to the felony or misdemeanor with which the juvenile is charged.
Indeed, an attorney’s objections to summary disposition in a non-ad
versary context may be more potent than similar objections in an ad
versary context.
Finally, a non-adversary attitude on the part of the juvenile’s attorney
might be ultimately protective of the juvenile’s rights by advancing the
notion that a juvenile in the custody of the court has a right to rehabilita
tive treatment.91 A juvenile attorney’s adoption of a non-adversary
91 See Comment, supra note 84, at 675-76. Gault itself noted, without explicitly
approving, that “some courts have recently indicated that appropriate treatment is
essential to the validity of juvenile custody, and therefore that a juvenile may challenge
the validity of his custody on the ground that he is not in fact receiving any special
treatment.” 387 U.S. at 23 n.30.
The judicial system has in general gone further toward recognizing a constitutional
right to treatment in the case of individuals committed to institutions for the mentally
ill than in the case of juvenile delinquents. See Wyatt v. Stickney, 325 F. Supp. 781
(M.D. Ala. 1971) (programs of treatment in state mental hospital held so inadequate
as to deprive patients of their constitutional rights). In the juvenile area, however,
several courts have decided that juveniles who have been adjudicated delinquent in a
proceeding which did not have the full panoply of procedural requisites of an adult
criminal trial cannot be placed in an adult criminal detention facility. See White v.
Reid, 126 F. Supp. 867, 871 (D.D.C. 1954) (“both Constitution and statute forbid the
transfer of a youth ... to any institution designed for the custody of persons con
victed of crime . . . and the commingling of such juveniles with criminals”). Contra,
Suarez v. Wilkinson, 133 F. Supp. 38 (M.D. Pa. 1955). As yet this rather limited
notion that a child cannot, without full adult due process rights, be placed in an adult
criminal institution has only in the rare and extreme cases fully expanded into a
recognized constitutional right of adequate treatment for juveniles in juvenile institu
tions. See Stockton v. Alabama Indus. School for Negro Children, Civil No. 2834-N
(M.D. Ala., July 23, 1971) (treatment in Alabama juvenile institution found con
stitutionally inadequate). Potential grounds for such an expansion include the due
process and equal protection clauses of the fourteenth amendment and the cruel and
unusual punishment clause of the eighth amendment. Additionally, given the stress on
rehabilitative treatment in the juvenile delinquency acts of many states, it can be
convincingly argued as a matter of statutory interpretation that commitment to a
juvenile institution must be conditioned on the provision of at least minimally adequate
rehabilitative treatment. Using such grounds for argument, currently pending litigation
will hopefully establish with some solidity the right to treatment of a juvenile offender.
See, e.g., Wevaley v. Weaver, No. 71-C-794 (N.D. Ill., filed 1971); Wilson v. Bensinger,
No. 71-C-2094 (NJD. Ill., filed 1971); Cordova v. Patterson, No. 22014 (Cal. Super.
Ct., filed Jan. 22, 1971).

1420

The Georgetown Law Journal

[Vol. 61:1401

stance should be taken to imply his agreement and indeed insistence that
the disposition ultimately meted out to the juvenile will both in theory
and practice be rehabilitative in nature.92 In adopting such a stance, the
attorney should assume the obligation of periodically determining for
himself that his client is receiving the rehabilitative treatment that his
disposition at least implicitly called for. If such treatment is not being
given, the very fact that the dispositional proceedings were conducted
in a non-adversary framework gives the attorney filing a habeas corpus
petition during the child’s institutionalization added ground for as
serting that his client has a right to treatment.93 Since the due process
requirements of Gault were based at least partially on the failure of the
juvenile system to fulfill its promise of rehabilitation, it may be that
the non-adversary nature of dispositional proceedings should be con
ditioned upon a right of effective treatment. Such a right would help
guarantee the fulfillment of the rehabilitative promise. Rather than re
inforcing procedural rights because of a lack of treatment, it may be
appropriate for courts to demand as a matter of right that the asserted
justification for the non-adversary nature of dispositional proceedings—
treatment for the child—be realized in practice.
The Attorney

and the

Parents

Most juveniles come to juvenile proceedings with their parents. Whom
does the attorney represent, the parents or the child? Potential conflicts
between the juvenile and his parents can be classified into two cate
gories.94 A “conflict of desires” may occur when parent and child
disagree as to the most desirable adjudication or disposition. The parents
may disbelieve the juvenile’s protestation of innocence or may feel that
a strong admonition or a period of probation may be the best thing for
a difficult child. Some parents simply may welcome the opportunity
to get a troublesome son or daughter out of the home. In other situa
tions an attorney may believe that the home environment is such that
custody by the state is in the child’s best interests, while an adjudication
which might lead to this result would be resisted ardently by the
parents.
A second category of conflicts, a “conflicts of interests,” presents even
more serious difficulties in terms of the attorney’s representation of
both child and parents. Two common situations typify this direct con
flict between parent and child. First, the parents themselves may insti
92 See Comment, supra note 82, at 644-46.
93 See note 91 supra.
94 See Comment, supra note 7, at 619-24.
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tute proceedings against a child for waywardness or as an unsupervisable
child.95 The parents in such a situation are directly allied with the
state in the proceedings against the child. In other instances in the
course of presenting a juvenile case to the court, an attorney may have
to demonstrate facts and circumstances which would lead to criminal
charges against the parents for neglect or contributing to the de
linquency of a minor.96
Deciding if and when a conflict of desires exists and how to deal with
it presents serious issues, especially when viewed against the legal and
social background of parental control over almost every facet of a child’s
life. The tradition of parental control is based at least partially upon
the sound assumption that normally the parent knows the child best.97
The attorney, therefore, should give heavy weight to the parents’ desires
in choosing his goals in both the adjudicatory and dispositional phases of
the juvenile process. Even when the parents’ decision appears to the
attorney to have been based on faulty perceptions of either the child’s
behavior or the juvenile justice and treatment systems, meetings in
which both lawyer and parents contribute their unique knowledge and
experience usually will lead to a strategy satisfactory to all parties. In
cases including blatant conflict of interest such as where the parents
initiate the action, where their custody is attacked, or where they are
subject to criminal penalties, the problem of the norm of parental con
trol is minimal. In those cases a determination has already been made
that the interests of parents and child may be contradictory; the legal
representative of the juvenile clearly must advocate only one of those
interests.
This leaves then, a small number of “conflict of desire” cases in
which the parent and attorney will disagree on the proper method of
proceeding despite the possession of full information by both sides.
These are situations where, notwithstanding the parents’ intimate knowl
95 Many jurisdictions extend court control to children labelled persons in need of super
vision. In the District of Columbia, for example, a child in need of supervision is one
who is “habitually truant from school” or is “habitually disobedient of the reasonable
and lawful commands of his parent” and “is ungovernable.” See D.C. Code § 16-2301(8)
(Cum. Supp. 1970). The terminology “person in need of supervision” was formulated
by the drafters of the New York Family Court Act as a way of distinguishing lesser
offenders from juvenile delinquents and avoiding the stigma attached to the delinquency
label. However, a new sort of stigma has arisen over the new label. See The Presi
dent’s Commission on Law Enforcement and AdxMInistration of Justice, Task
Force Report: Juvenile Delinquency and Youth Crime 26 (1967).
96 See Comment, supra note 7, at 621-22.
97 See generally S. Katz, When Parents Fail 4 (1971); Ketcham, The Unfulfilled
Promise of the American Juvenile Court in Justice for the Child 22-27 (M. Rosen
baum ed.1962).
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edge of the particular problems of a child, the attorney is convinced
that acceding to the parents’ desires would be very harmful to the
juvenile. Cooperating with the parents’ plans in these cases would be
a violation of the lawyer’s duty to provide full and faithful represen
tation for the client. In such cases the lawyer must substitute his judg
ment as to the child’s welfare for that of the parents. The law, it is
true, is loathe to interfere with the parents’ right to make decisions for
their child.98 However, the sanctity of parental control, can be over
stated. The doctrine of parens patriae—the assumption by the state of
the parental role—is the very foundation of the juvenile justice system.99
In addition to such obvious intervention as the removal from custody,100
the state is already heavily involved in the parent-child relationship
through child labor laws,101 compulsory school attendance statutes,102
and many other mechanisms. Of course what distinguishes these types
of regulation from the interference by an attorney in a juvenile case
is the fact that in the latter situation the decision to override the norm
of yielding to parental preferences is made by a private, not a public
agent. However, this distinction is somewhat mitigated by the fact that
the state, by the very implementation of a delinquency proceeding, itself
acknowledges that because of certain occurrences, possibly resulting
from a failure in the normal parent-child relationship, the status quo of
parental control may no longer be desirable.
A convincing argument can therefore be made that the beginning
of juvenile delinquency proceedings should trigger a new set of assump
tions with respect to the relative interests of the public, parents, and
children. While previously the state’s interest as parens patriae is usually
held in abeyance and the determination of the child’s interest left to his
parents, parent and child, once juvenile proceedings are begun, should
be separately represented. Even when not in direct conflict with the
child’s welfare, parental influence is so clearly bound up with the causes
and treatment of delinquency that the very purpose of the juvenile
98 See generally S. Katz, supra note 97, at 52-82.
99 See notes 8-14 supra and accompanying text.
100 See Fantony v. Fantony, 21 N.J. 525, 122 A.2d 593 (1956) (divorced parents);
In re Zerick, 129 N.E.2d 661 (Ohio Juv. Ct. 1955) (neglectful parent).
101 See Prince v. Massachusetts, 321 U.S. 158 (1944) (challenge to child labor laws
by guardian seeking child’s work in distributing religious literature).
102 See Pierce v. Society of Sisters, 268 U.S. 510, 534 (1925). Pierce, while holding
that the first amendment required that parents be able to choose substantially equivalent
religious education, specifically affirmed the right of the state to require compulsory
attendance at some qualified school. But see Wisconsin v. Yoder, 406 U.S. 205 (1972)
(when compulsory attendance infringed on Amish parents’ rights of religious control
of children it was incompatible with the first amendment).
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system would be thwarted if there were no absolutely independent
representation of the juvenile. Such representation is sometimes required
by statute.103 Since as noted the sensible attorney will always give great
deference to the expressed wishes of the parents in judging the child’s
best interest, this independent representation of the child will conflict
with the parents’ desires only in rare cases.
In the small number of conflict of desire cases in which the parents’
viewpoint cannot be reconciled with that of the child’s independent at
torney, the question remains as to who is to speak for the parents.
While it would be possible for the child’s attorney at least to make the
parental viewpoint known to the court, even this may be at odds with
his duty to represent his client. If the lawyer believes that presentation
of the parental viewpoint will influence the court to an undesirable
result, it would be inconsistent with his advocacy responsibility to bring
it to the court’s attention.104 Nevertheless the parents, with an unques
tionably real interest in the proceeding, are also entitled to representa
tion. Therefore at the very outset of any juvenile proceeding it should
be made clear to the parents that the child is to be represented inde
pendently and that in those areas, if any, where the attorney’s judgment
conflicts with their own, they are entitled to retain separate counsel.
To make such representation available, appointed counsel should be
provided for parents when economically necessary.105 Such representa
tion is as important to a fair determination as is counsel for the juvenile.106

Conclusion
In the final analysis the tentative solutions to many of the dilemmas
facing the defense attorney in juvenile court present a less than satisfying
answer to the question: “What is the attorney’s role in juvenile pro
ceedings?” It would be a good deal more reassuring to be able to pose
a clear-cut model applicable at all phases of the process, with all clients,
and in all courts. What has been suggested is that almost every specific
choice the lawyer must make as to appropriate tactics in any given
situation is a function of a large number of variables.
103 See N.Y. Judiciary-Family Court Act § 241 (McKinney 1972).
104 See notes 73-80 supra and accompanying text.
105 Where there is a conflict of interests, California law provides for appointed counsel
for both parents and juveniles in juvenile proceedings. Cal. Wel. & Inst. Code § 634
(West 1972).
106 To insure adequate independent representation an attorney who is hired by a
juvenile’s parents to represent the child and then is discharged because of disagreement
as to the proper methods of proceeding should be obligated to report this to the court
which should then appoint independent counsel for the child.
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With a competent juvenile judge and staff and with enlightened
juvenile correctional authorities, a lawyer who pursues a vigorous
adversary tack in the adjudication process and who fights stubbornly
for minimal restraints on the juvenile’s freedom in disposition almost
certainly would be doing a disservice to a troubled child whose only
chance for a productive personal and social future depends on the as
sistance which the state could provide. A lawyer who places himself
between the child and that help would not only be directly injuring
the client whose interests he is obliged to represent, but would be
frustrating the attainment of one of the loftier goals which society has
set out to accomplish. Similarly an attorney who abdicates his own
judgment to a system which has repeatedly failed to achieve those goals
but which, on the contrary, has proved destructive of the very lives it
was designed to rehabilitate, would be a useless representative for a
child who is much in need of expert protection. In such a system com
pliance with a bankrupt non-adversary procedure would violate the
fundamental obligation of the lawyer to competently represent his client.
For a juvenile lawyer to fulfill his professional obligation, it is therefore
crucial that he reject all-or-nothing role models and that he resort to
the more demanding task of determining in each case how he can best
represent his client.

THE

GEORGETOWN LAW JOURNAL
VOLUME 61

NUMBER 6

JULY 1973

EXECUTIVE BOARD
Editor in Chief
John

A.

MacColl

Managing Editor
Gene

Case & Note Editors
Karen S. Czapanskiy
William A. Helvestine
Thomas B. Hudson
Joseph P. Markoski
Kevin F. Reed

C.

Walton

Executive Editor
Richard

E.

May

Administrative Editor
James

L.

Robart

Research Editors
William M. Harvey
Jon C. Thomas

Articles Editors

J.

Thomas Esslinger
Ted P. Gerarden
W. Stoll Hemsley, Jr.

Topics Editors
Douglas F. Seaver
Jo Ann Soker

EDITORS
Jerry E. Abramson
Richard D. Allen
Philip H. Armstrong
Richard M. Barnes
John C. Bennett
Stephen Benson
Linda F. Blumenfeld
Edmund Burke
Sydney R. Chirlin
Rosalind C. Cohen
Michael J. Conlon
Warren N. Davis
Dennis R. Deveney
Alan S. Farnell

Frederick S. Frei
Clayton S. Gates
Franklin M. Gittes
Douglas G. Green
Marjorie Gross
Gaines Gwathmey, III
John D. Hagner
Philip M. Horowitz
Peter H. Kane
Neil A. Kaplan
Kenneth W. Kleinman
Arthur E. Korkosz
Janet L. Kuhn
Steven A. Levine

Con’t.
Business Secretary
Mary

P.

Clawson

Faculty Advisors
Sherman L. Cohn
Paul F. Rothstein
[ 1425 1

Robert E. Lighthizer
Charles S. Loosmore
Florence G. Madden
Burton Mallinger
Thomas A. Mauro
Peter J. McKenna
Jeffrey P. Moran
Jerome E. Murphy
Thomas S. Neuberger
Thomas P. Ondeck
Scott F. Partridge
William H. Penniman
Joseph J. Petrillo
Henry J. Plog

Todd M. Poland
Mark J. Policy
Arthur F. Purcell
David M. Quinlan
Jack T. Riley, Jr.
David M. Roseman
Richard B. Rothman
Stephen G. Ryan
Thomas G. Schroeter

Eric R. Schwartz
Joan M. Secofsky
Phyllis N. Segal
Stephen J. Sfekas
Stanley S. Shaw, Jr.
Glenn D. Simpson
David S. Singer
Robert J. Siverd

Suzanne M. Snedegar
Michael A. Superata
Randolph A. Sutliff
Thomas Tourish, Jr.
Patricia M. Vaughan
William A. Wisemann
Peter M. Wolrich
Robert A. Zarnoch

The Law Journal is pleased to announce the selection of the following to
the Executive Board of Volume 62:
Editor in Chief
Bruce

D.

Sokler

Managing Editor

C.

Lawrence

Lanpher

Case & Notes Editors

Executive Editor

Burton J. Mallinger
Todd M. Poland
Bonnie S. Temple
David L. Thomas, Jr.
Marc J. Weingarten

Steven

C.

Articles Editor

Lambert

James

C.

Goss

Administrative Editor

Topic Editors

Ann Gailis

Ellen Seidman
Gray W. Wilson

Research Editors
Joseph C. Basta
C. Arthur Dimond

Student authors contributing to Issue VI are:
Ann Gailis
Theodore H. Hoppock
Kenneth G. Kieffer
Arthur E. Korkosz
Steven C. Lambert
David J. Long
James E. Magee

Kevin R. McCarthy
Peter J. McKenna
Frederic R. Mindlin
Ellen Seidman
Keith M. Susman
David L. Thomas, Jr.

1

NOTES
THE FTC AD SUBSTANTIATION PROGRAM
Every day the American people are exposed to advertisements dis
seminated from various media—radio, television, newspapers, magazines,
billboards, posters, and mail.1 The public’s exposure to advertising
may range as high as 1500 ads a day for an average family.2 Con
sumers’ reactions to this onslaught of advertising are mixed. Some view
advertising with disdain, and complain that ads are intrusive, exag
gerated,3 bad for children,4 and insulting to people’s intelligence.5 How
ever, many more consumers view advertising favorably6 because of the
informational value of the advertisements.7 Since a majority of people
either rely on advertisements or distrust them, it is necessary to assure
that advertisements are truthful and that advertiser’s claims are sup
ported by a reasonable, factual basis.8
1 These advertising efforts are enormously costly. In 1970 over $19 billion was spent
on advertising in America. 3 Nat’l J. 1635 (1971); see N. Borden, Advertising in our
Economy 180-82 (1945) (advertising increased cost of aspirin); Travers, Foreword,
17 Kan. L. Rev. 551, 556 (1969) (cost of advertising is passed onto the consumer).
2R. Bauer & S. Greyser, Advertising in America: The Consumer View 173 (1968).
A more scientifically derived estimate indicates that the average adult is consciously
aware of 76 ads per day in the major media. Id. at 176.
3 See J. Galbraith, The New Industrial State 302 (1968). Galbraith claims producers
take greater pride in the “bamboozlement” of the consumer than in the efficacy of
their product. Id. at 334.
4 At Senate hearings on the Truth in Advertising Act, 11 year old Dawn Kurth, a fifth
grade student, testified that of 1583 children she surveyed in four schools, 1203 said
they asked their mother to buy products they saw advertised during children’s tele
vision shows; 1120 said they bought products to get a free gift inside; and 918 said
they felt their mother was mean because she would not buy the product they wanted.
Hearings on S. 1461 Before the Senate Comm. on Commerce, 92d Cong., 2d Sess., ser.
92-70, at 280-81 (1972). Other testimony indicated that television ads take advantage of
children. Vitamin tablets are advertised as tasting like chocolate without any warning
regarding the health hazards of eating too many; toys are depicted as capable of much
greater standards of performance than their actual capability; and foods are advertised
for their sweetness ignoring their actual nutritional worthlessness. Id. at 386-93.
5 See R. Bauer & S. Greyser, supra note 2, at 133-35.
6 Id. at 91. An exhaustive survey showed that 41 percent of the sample had a favor
able attitude toward advertising, while only 14 percent viewed advertising unfavorably;
34 percent had mixed reactions. Id.
7 Id. at 130-33. The most frequently cited informational values were cost information
and new product information. Id. at 131-32.
8 See Jones, To Tell the Truth, the Whole Truth . . . , 26 Food Drug Cosm. L.J. 173,
178 (1971) (law must change to respond to changing consumer attitudes). But see
[ 1427 ]
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The Federal Trade Commission’s advertisement substantiation pro
gram9 is an attempt to assure the existence of a reasonable basis for
advertising claims. The program requires advertisers to prepare substan
tiation for their claims prior to dissemination and to produce this docu
mentation at the FTC’s request.10 The FTC’s claim that “serious ques
tions as to the adequacy of data to support the claim they purported
to document arose in about 30 percent of the responses” 11 indicates
the great need for an ad substantiation program.
The Senate also has begun to take action regarding advertising claims.
The Truth in Advertising Act,12 introduced in the 93d Congress, would
require manufacturers to supply substantiation of their advertising claims
upon consumer demand and make unlawful the dissemination of an
advertisement without having documentation available.13
Because of the pressing need for adequate advertising substantiation,
programs which will supplement both the FTC’s efforts and the pro
posed Truth in Advertising Act are necessary. Alternative and sup
plemental programs which might bolster efforts to induce advertisers
to substantiate their claims include: increases in consumer education
programs;14 an increase of the FTC’s power to properly control ads;15
and a judicial or legislative provision for a consumer’s right of action
enforcing substantiation requirements.16
J. Galbraith, supra note 3, at 333 (consumers almost totally discount all forms of ad
vertising; the government need not insist on truth in advertising for nonlethal products).
9 See 36 Fed. Reg. 12,058 (1971).
1QId. The FTC then evaluates the data supplied, and if the data does not substan
tiate the ad, action and is taken to see that the ad is withdrawn. See Firestone Tire
& Rubber Co., 3 Trade Reg. Rep. U 20,112, at 22,069 (F.T.C., Sept. 22, 1972), aff'd,
No. 72-1990, 6th Cir., June 27, 1973 (Firestone ordered to withdraw ad for inadequate
substantiation). Recent complaints under the program were filed against certain air
conditioner manufacturers and automakers. See FTC Proposed Complaint, Fedders
Corp., No. 722 3037, summarized in 3 Trade Reg. Rep. U 20,120, at 22,102 (F.T.C.,
filed Oct. 12, 1972); FTC Proposed Complaint, Rheem Mfg. Co., No. 722 3038, sum
marized in id.; FTC Proposed Complaint, Whirlpool Corp., No. 722 3336, summarized
in id.; FTC Proposed Complaint, General Motors Corp., No. 712, 3707, summarized in
id.; FTC Proposed Complaint, Volvo, Inc., No. 712 3348, summarized in id.
11 Consumer Subcomm, of Senate Commerce Comm., 92d Cong., 2d Sess., Staff
Report to the Federal Trade Commission on the Ad Substantiation Program 2
(Comm. Print 1972) [hereinafter cited as Consumer Subcomm. Staff Report].
12 S. 1512, 93d Cong., 1st Sess. (1973); see 119 Cong. Rec. S6880, S6891 (daily ed.
Apr. 10, 1973).
13 S. 1512, 93d Cong., 1st Sess. § 4 (1973); see notes 94-98 infra and accompanying
text.
14 See notes 121-130 infra and accompanying text.
15 See notes 131-142 infra and accompanying text.
16 See notes 143-166 infra and accompanying text.
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The FTC’s advertising substantiation program requires advertisers
upon FTC demand to submit all tests, studies, or other data existing
prior to the dissemination of the ad purporting to substantiate any
claims, statements, or representations made regarding the safety, per
formance, efficacy, or comparative price of the product advertised.17
This information, with the exception of trade secrets, customer lists,
and other privileged or confidential financial information, becomes part
of the public record.18 If the submitted documentation is not satisfac
tory,19 action may be taken by the FTC to have the ad withdrawn,20
and corrective advertising may be ordered.21
The substantiation program is a recent development in a long his
tory22 of FTC false advertising regulation. The present program was
foreshadowed by Tashoj v. FTC2* where the Commission accused re
spondent of falsely advertising that his store sold discount eyeglasses.24
The FTC found that respondent failed to compare his prices with those
u 36 Fed. Reg. 12,058 (1971).
is/if.
19 In its preliminary evaluation of submitted data, the commission’s staff poses three
threshold questions with respect to each documented claim. Consumer Subcomm. Staff
Report 4-5. “Was the material submitted apparently relevant to the claim in ques
tion?” “If the material was relevant, did it provide sufficient information to support
the claim?” “If the material was relevant and supported the claim with sufficient
information, was the data itself relevant in terms of probable consumer experience?”
Id. If the answer to any of the questions is negative, the staff classifies the response
as insufficient to substantiate the claim. Id.
20 See FTC Proposed Complaint, Fedders Corp., No. 722 3037, summarized in 3 Trade
Reg. Rep. 51 20,120, at 22,102 (F.T.C., filed Oct. 12, 1972); FTC Proposed Complaint,
Rheem Mfg. Co., No. 722 3038, summarized in id.; FTC Proposed Complaint, Whirl
pool Corp., No. 722 3336, summarized in id.; FTC Proposed Complaint, General Motors
Corp., No. 712 3707, summarized in id.; FTC Proposed Complaint, Volvo, Inc., No. 712
3348, summarized in id.; Firestone Tire & Rubber Co., 3 Trade Reg. Rep. 51 20,112, at
22,069 (F.T.C., Sep. 22, 1972), affd, No. 72-1990, 6th Cir., June 27, 1973.
21 See Sugar Ass’n, 3 Trade Reg. Rep. 51 20,085, at 22,054 (F.T.C., Aug. 18, 1972).
See generally Comment, Corrective Advertising—The New Response to Consumer De
ception, 72 Colum. L. Rev. 415 (1972).
22 See, e.g., Feil v. FTC, 285 F.2d 879, 883-84 (9th Cir. 1960) (prevention of dis
semination of false advertising); Progress Tailoring Co. v. FTC, 153 F.2d 103, 105 (7th
Cir. 1946) (ads that are part of preliminary negotiations leading to sale in interstate
commerce are regulable by FTC); Guarantee Veterinary Co. v. FTC, 285 F. 853, 860
(2d Cir. 1922) (FTC must exercise its discretion when entering an order against false
advertising). See also Federal Trade Commission Act § 5, 15 U.S.C. § 45(a)(1) (1970)
(unfair methods of competition and unfair or deceptive acts or practices in commerce
are unlawful); id. § 12(a), 15 U.S.C. § 52(a) (1970) (unlawful to disseminate false
advertising of food, drugs, devices, or cosmetics).
23 437 F.2d 707 (D.C. Cir. 1970).
24 See id. at 710-11.
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of other merchants to determine if a discount actually did exist.25 The
Commission’s order prohibited respondent from advertising discount
prices without first surveying comparative prices in the area26 and thus,
in effect, demanded substantiation of advertising claims before dissem
ination.
Immediately prior to the adoption of the present substantiation pro
gram, the Commission filed a complaint charging Pfizer, Inc. with de
ceptive and unfair trade practices for making product claims without
a reasonable, factual basis to substantiate them.27 In Pfizer, Inc.28 the
Commission found that the consumer was entitled to rely on the manu
facturer to have a reasonable basis for performance claims and declared
that making an affirmative product claim without a reasonable basis was
a violation of the Federal Trade Commission Act.29 This reasonable
basis test is a flexible standard to be determined case-by-case upon the
circumstances existing at the time the claim was made.30 Thus, despite
the Commission’s affirmance of dismissal of the complaint for complaint
counsel’s failure to carry his burden of proof,31*Pfizer stands for the
general proposition that a failure to have a reasonable basis for an affirma
25 See id.
26 See id. at 713.
27 See Pfizer, Inc., 3 Trade Reg. Rep. 51 20,056, at 22,030 (F.T.C., July 11,
1972). Pfizer was accused of having no prior substantiation for claims concerning the
pain-relieving abilities of “Un-Burn,” a minor burn and sunburn remedy. Pfizer’s ad
vertising represented that adequate and well controlled scientific testing had substan
tiated the pain-relieving claims prior to dissemination of the advertisements. Id. at 22,030.
The hearing examiner dismissed the complaint, which thereafter was appealed to the
full Commission. Id.
28 3 Trade Reg. Rep. 51 20,056, at 22,030 (F.T.C., July 11, 1972).
29 Id. at 22,033; see Federal Trade Commission Act § 5, 15 U.S.C. § 45 (1970). The
Commission said that since the consumer could not make the tests necessary to deter
mine the validity of the affirmative claims and “given the imbalance of knowledge
and resources between a business enterprise and each of its customers, economically it
is more rational ... to require a manufacturer to confirm his affirmative claims rather
than impose a burden upon each individual consumer to test, investigate, or experiment
for himself.” 3 Trade Reg. Rep. 51 20,056, at 22,033.
30 3 Trade Reg. Rep. 51 20,056, at 22,034. The Commission stated further that:
[i]n order to have had a reasonable basis, the tests must have been con
ducted prior to, and actually relied upon in connection with, the marketing
of the product in question. . . . The fundamental unfairness results from
imposing on the consumer the unavoidable economic risk that the product
may not perform as advertised; that is, at the time of sale, neither the con
sumer nor the vendor have a reasonable basis for belief in the affirmative
product claims.
Id. at 22,036.
31 Although respondent had not demonstrated a prior reasonable basis for the claims,
complaint counsel failed to prove that respondent lacked any reasonable basis, and
therefore the Commission affirmed the hearing examiner’s dismissal. See id. at 22,039.
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tive product claim constitutes an unfair trade practice under the Fed
eral Trade Commission Act and establishes a standard applicable in
enforcement of the present substantiation program.
The reasonable basis standard of Pfizer subsequently was applied in
a case concerning the advertisements of a leading tire manufacturer.32
The FTC challenged a Firestone Tire & Rubber Co. claim that their
Super Sport Wide Oval tires “corner better, run cooler, and stop 25%
quicker.” 33 The Firestone tests revealed that Wide Ovals did stop 25
percent quicker on slick road conditions equivalent to glare ice, but no
tests were performed on other types of road surfaces that could be called
normal driving conditions.34 Thus, the issue was whether respondent’s
tests, limited to slick road surfaces, was an adequate scientific test sub
stantiating a generalized claim of 25 percent quicker stopping capabil
ity.35 The Commission concluded that Firestone’s limited test was inad
equate to support fully its advertised claims of superior stopping
capabilities,36 and therefore, Firestone did not possess a reasonable basis
to substantiate the claims made in its advertisements.37
Since the Firestone, Pfizer and Tasboj cases predated the establish
ment of the present ad substantiation program, the reasonable basis
standard has not received a complete application under the program.
In July and August, 1971, the Commission requested substantiating data
on advertising claims made by certain automobile and air conditioner
manufacturers.38 After evaluating the data submitted, the FTC pro
posed complaints under its ad substantiation program charging some of
the manufacturers with unfair trade practices and alleging that certain
advertising claims were not supported by a reasonable basis.39 No de
cisions on these complaints have been reached.
32 Firestone Tire & Rubber Co., 3 Trade Reg. Rep. f 20,112, at 22,069 (F.T.C., Sep.
22, 1972), aff'd, No. 72-1990, 6th Cir., June 27, 1973.
Id. at 22,071. The complaint charged that respondent had falsely represented that
scientific tests had established that Wide Ovals would stop 25 percent faster than regular
tires under typical road and weather conditions. The hearing examiner found against
Firestone on these allegations, and Firestone appealed to the Commission. See id. at
22,070.
34 Id. at 22,071.
Id. Dr. F. Cecil Brenner, chief of the tire system section of the National Bureau
of Standards offered his opinion that Firestone’s test data did not show that its tires
were capable of reacting in the same manner on dry pavement as they had on wet.
See id. at 22,071-72.
36 Id. at 22,073-74.
37 Id. at 22,074-75.
38 Consumer Subcomm. Staff Report 5, 7. Many other requests for substantiation
have been made. See id. at 5-8; notes 90-91 infra and accompanying text.
33 A number of claims were cited as allegedly being without a reasonable basis. “Fedders ACL air conditioners have a reserve cooling capacity that is substantially greater

1432

The Georgetown Law Journal

[Vol. 61:1427

The present substantiation program differs from past FTC policies
because the FTC has published in the Federal Register40 requirements
applicable to all advertisers, instead of developing those requirements
through individual adjudications. The FTC required many advertisers
to submit substantiation for their ad claims after the program was ini
tiated,41 and still more have been asked to submit data as the program
continues.42 The Commission’s existing program has led to more vig
orous enforcement of substantiation criteria than during the ad hoc
enforcement period exemplified by Tasboj, Pfizer, and Firestone. As the
program progresses more advertisers will be requested to submit sub
stantiating data, and litigation will result when the data is insufficient.
Although the litigation process may be time consuming,43 if the FTC
prevails on the merits of the initial complaints, the program should gain
efficacy and induce advertisers to make more accurate product claims.
POWER TO ENACT AND ENFORCE SUBSTANTIATION POLICIES

Little doubt remains that the Commission has the power to enact
procedures requiring prior substantiation of advertisements to protect
the consumer from unsubstantiated advertising claims.44 For statutory
than competing systems.” FTC Proposed Complaint, Fedders Corp., No. 722 3037,
summarized in 3 Trade Reg. Rep.
20,120, at 22,102 (F.T.C., filed Oct. 12, 1972).
“Rheem residential central air conditioners are the quietest systems available.” FTC
Proposed Complaint, Rheem Mfg. Co., No. 722 3308, summarized in id. “Whirlpool’s
initial cooling capability is substantially greater than that of competing air condi
tioners.” FTC Proposed Complaint, Whirlpool Corp., No. 722 3336, summarized in id.
“The Chevrolet Vega is the best handling passenger car ever built in the United States.”
FTC Proposed Complaint, General Motors Corp., No. 712 3707, summarized in id. at
22,102-03. “The Buick Opel has a chassis which never requires lubrication.” Id.
40 See 36 Fed. Reg. 12,058 (1971); note 17 supra and accompanying text.
41 See Consumer Subcomm. Staff Report 4-8.
42 The FTC recently requested substantiating data from six automakers concerning
claims made about their 1973 models. See Wall Street Journal, Mar. 21, 1973, at 8,
col. 1. Other requests also have been made. See Orders to File Special Reports, Amer
ican Motors Corp., No. 732 3055, summarized in 3 Trade Reg. Rep.
20,168, at 22,157
(F.T.C., Dec. 14, 1972) (twelve automakers); Orders to File Special Reports, Allied
Mills, Inc., summarized in 3 Trade Reg. Rep. U 20,148, at 22,133 (F.T.C., Nov. 24, 1972)
(twelve manufacturers of pet food).
43 See notes 71-75 infra and accompanying text.
44 The ad substantiation program has not been promulgated as a trade regulation rule.
There have been persistent questions concerning the FTC’s power in the area of rule
making. See Auerbach, The Federal Trade Commission: Internal Organization and
Procedure, 48 Minn. L. Rev. 383, 457 (1964); Shapiro, The Choice of Rulemaking or
Adjudication in the Development of Administrative Policy, 78 Harv. L. Rev. 921, 96061 (1965). The FTC has asserted the power to formulate rules reflecting the experi
ence and judgment of the Commission. If such a regulation is relevant to any issue
involved in an adjudicative proceeding, the rule may be relied on to resolve the issue
if a fair hearing is given on the applicability of the rule to the particular case. See
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authority the Commission relies upon section five of the Federal Trade
Commission Act45 which declares unlawful “unfair methods of com
petition in commerce, and unfair or deceptive practices in commerce.” 46
The legislative history of this statute reveals that the FTC was given
wide latitude and discretion in defining and applying the unfair and
deceptive practices standard.47 This broad congressional mandate gives
the Commission power to declare unsubstantiated advertisements to be
unfair and deceptive acts within the meaning of section five.48 The
Commission unquestionably has the power to require the submission of
substantiating data upon its request. Section 6(b) of the Federal Trade
Commission Act specifically empowers the Commission to require that
16 C.F.R. § 1.12 (1972). The Commission relies for authority on the section of the
Federal Trade Commission Act which gives them power to make rules and regulations
to enforce sections five and six. See Federal Trade Commission Act § 5(g), 15 U.S.C.
§ 45(g) (1970).
The FTC’s power was attacked by litigation challenging the Commission’s authority
to promulgate a trade regulation rule declaring the failure to post octane ratings on
gasoline pumps an unfair and deceptive act. National Petroleum Refiners Ass’n v. FTC,
340 F. Supp. 1343, 1344-45 (D.D.C. 1972), rev’d, No. 72-1446, D.C. Cir., June 27, 1973.
The district court concluded that the FTC did not have the power to promulgate
trade regulation rules having the effect of substantive law. Id. The court of appeals,
in reversing, grounded its upholding of the FTC’s power on judicial precedents con
cerning rulemaking by other agencies and the background and purpose of the Federal
Trade Commission Act itself. A final resolution is not likely until eventual appeal to
the Supreme Court, but in light of the Court’s recent broad interpretation of section
five, the FTC’s power should be upheld. See FTC v. Sperry & Hutchinson Co., 405
U.S. 233, 244 (1972).
45 15 U.S.C. § 45 (1970); see 36 Fed. Reg. 12,058 (1971).
46Federal Trade Commission Act § 5, 15 U.S.C. § 45(a)(1) (1970). The courts have
interpreted section five broadly in order to allow the FTC a great deal of flexibility
in enforcement and setting of remedies under the Act. See FTC v. Colgate-Palmolive
Co., 380 U.S. 374, 385 (1965); Jacob Siegel Co. v. FTC, 327 U.S. 608, 611-13 (1946);
Kalwajtys v. FTC, 237 F.2d 654, 656 (7th Cir. 1956), cert, denied, 352 U.S. 1025 (1957);
Herzfeld v. FTC, 140 F.2d 207, 209 (2d Cir. 1944) (L. Hand, J.).
47 See S. Rep. No. 597, 63d Cong., 2d Sess. 13 (1914) (Commission given discretion
to determine which practices are unfair; statutorial definition would be impracticable
and ineffective without such discretion). See also H.R. Conf. Rep. No. 1142, 63d Cong.,
2d Sess. 19 (1914). One of the aims of the 1938 amendments to the Federal Trade
Commission Act was to expand section five to allow the Commission to focus on con
sumer problems as well as injuries to merchants due to unfair methods of competition.
See Act of March 21, 1938, ch. 49, § 3, 52 Stat. Ill, amending Federal Trade Commis
sion Act, ch. 311, § 5, 38 Stat. 719 (1914), as amended, 15 U.S.C. § 45 (1970); H.R.
Rep. No. 1613, 75th Cong., 1st Sess. 3 (1937); S. Rep. No. 1705, 74th Cong., 2d Sess. 2-3
(1936). See also FTC v. Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972) (legislative
and judicial history of section five allows the Commission to consider public values
beyond those enunciated in the letter or encompassed in the spirit of the antitrust laws).
48 See generally Thain, Consumer Protection: Advertising—the FTC Response, 27
Bus. Law. 891 (1972).
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industries file special reports and answers to specific questions,49 and
also, grants the Commission the authority to make the reports public,
as long as the reports do not contain secrets or customer lists.50
ENFORCEMENT PROCEDURES

The FTC has employed two remedies to enforce its congressionally
delegated authority to regulate advertising. Corrective advertising has
been a primary remedy used to enforce the substantive requirements.51
Corrective advertising, if ordered, generally must be broadcast for one
year and must consist of not less than 25 percent of the air time that
the unsubstantiated ads appeared on radio and television.52 Since ad
campaigns disappear in the normal course of events, forced removal
of unsubstantiated advertising without a corrective ad explaining the
earlier deception will not inform the consumer that the earlier ad was
unfounded and possibly unreliable.53 Thus, corrective advertisements,
by informing the consumer that earlier ads were unsubstantiated, pre
vent any deception that might remain from a removed, unsubstantiated
advertisement.54
Removal of the unsubstantiated ad from circulation and restriction
on future advertising for the particular product is the second major
remedy.55 Although not as harsh to the advertisers nor as helpful to
49 15 U.S.C. § 46(b) (1970).
50 Federal Trade Commission Act § 6(f), 15 U.S.C. § 46(f) (1970).
51 See Sugar Ass’n, 3 Trade Reg. Rep. 1i 20,085, at 22,054 (F.T.C., Aug. 18, 1972) (con
sent order requires two sugar trade associations to run advertising correcting earlier
claims that eating sugar or foods containing sugar is an effective method of reducing);
Ocean Spray Cranberries, Inc., 3 Trade Reg. Rep. U 19,981, at 21,993 (F.T.C., Mar. 2,
1972) (consent order requires Ocean Spray to devote for one year at least 25 percent
of its advertising volume or expenditures made for Ocean Spray Cranberry Juice Cock
tail to corrective ads; ads must explain that previous claims that the product has more
food energy than orange juice did not mean it has more vitamins and minerals but
that it has more calories); ITT Continental Baking Co., 3 Trade Reg. Rep. 1J 19,681,
at 21,727, 21,728 (F.T.C., July 2, 1971) (consent order requires maker of Profile bread
to devote 25 percent of its Profile bread advertising expenditures to corrective ads; ads
must eliminate the false impression left by earlier ads that use of Profile bread is effec
tive for reducing). See also Firestone Tire & Rubber Co., 3 Trade Reg. Rep. H 20,112, at
22,069 22,083-86 (F.T.C., Sep. 22, 1972), aff’d, No. 72-1990, 6th Cir., June 27, 1973 (cor
rective ads do not violate first amendment rights and are clearly within the remedial
authority of the Commission); Comment, supra note 21.
52 Thain, supra note 48, at 894; see note 51 supra.
53 Thain, supra note 48, at 894.
54 Comment, supra note 21, at 424.
55 See Firestone Tire & Rubber Co., 3 Trade Reg. Rep. H 20,112, at 22,069 (F.T.C.,
Sep. 22, 1972), aff’d, No. 72-1990, 6th Cir., June 27, 1973. The final order requires Fire
stone to cease and desist from making any claims that its tires possess characteristics,
qualities, or performance superior to other tires unless such a claim is fully substan-

1973]

Ad Substantiation

1435

the consumer as corrective advertising, removal is still an effective means
of enforcement. The dual possibilities of corrective advertising or ad
removal may persuade advertisers to increase the degree of voluntary
compliance with the policies and standards of the substantiation program.
POLICY CONSIDERATIONS

The FTC evaluates a number of policy considerations before decid
ing what companies to ask for substantiation. These considerations in
clude, but are not limited to, advertising dollar volume,56 advertisingto-sales ratios,57 industry size,58 industry concentration,59 consumer vul
nerability,60 and the degree of investment the consumer will make in
the advertised product.61
The Commission relies heavily on its public disclosures of industrysubmitted information to achieve the program’s major goals, which
include assisting consumers in making rational product choices, enhanc
ing competition, and deterring advertisers from making unfounded
claims.62 The Commission anticipated that the consumer would acquire
a great deal of valuable information from the public disclosure of sub
stantiation data through media publicity,63 consumer group action,64 or
dated by scientific tests. The results of the test, the test data, and a detailed description
of how the test was performed must be available for inspection for at least three years
following the final use of the representation. Id. at 22,081.
56 Consumer Subcomm. Staff Report 4 n.8.
57 Id.
58 Interview with David O. Bickart, Staff Attorney, Bureau of Consumer Protection,
FTC, in Washington, D.C., Oct. 13, 1972.
59 Id.
60 Id.
61 Id. Industries have been primarily selected according to the extent to which the
advertising for the particular product asserts claims which can be objectively evaluated
and seems to be a factor in a major industry marketing strategy. Consumer Subcomm.
Staff Report 4.
62/P72 Hearings, supra note 4, at 23-24 (statement of FTC Chairman Miles Kirk
patrick). When the program was initiated in 1971, the Commission stated the policy
considerations for making the data public in somewhat greater detail. Those reasons
were to: assist consumers in making a rational product choice in the market place; fill
a need for public information not being voluntarily met by the sellers; enhance competi
tion by allowing other sellers to challenge competitor’s claims; encourage the advertiser
to have substantiation available before making a product claim; and allow consumer
groups to supplement to FTC’s limited resources for detecting section five violations. 36
Fed. Reg. 12,058 (1971).
63 See 1912 Hearings, supra note 4, at 25; Welford, How Ralph Nader, Tricia Nixon,
the ABA, and Jamie Whitten Helped Turn the FTC Around, Washington Monthly,
Oct., 1972, at 5, 10.
64 36 Fed. Reg. 12,058 (1971). Realistically, consumer groups are the ones most likely
to use the substantiation data because the individual consumer lacks the financial or
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individual use of the public record.65 Despite an unusual amount of
media coverage,66* greatly increased consumer awareness has not de67
Measurement of the deterrent effect of the program is not yet pos
sible, but former FTC Chairman Miles Kirkpatrick testified that he had
heard “informally” that greater care is being taken by advertisers before
making product claims.68 If consumer and public interest groups ac
tively monitor the data on the public record and alert the FTC to
variances between ad claims and submitted substantiation, then public
disclosure of the data might have a great deal of deterrent effect on
advertisers.69 Eventual voluntary compliance by individual advertisers
will occur only if the Commission takes immediate action against the
first violators of the program’s standards.70
CRITICISMS OF THE PROGRAM

Although the substantiation program should prove to be a benefit to
the consumer, it has not escaped criticism. Delay is cited as one of the
major drawbacks of the program.71 There is an enormous gap in time
between the initial request for substantiating material and the advertise
ment’s removal if found to be unsubstantiated. The first complaints
under the substantiation program were not proposed for more than
a year after the substantiation was submitted to the Commission.72 More
technological resources to investigate many ad claims on his own. Comptroller General,
Advertising Substantiation Program 14-15 (1972).
65 See 1912 Hearings, supra note 4, at 24.
66 See id. at 25; Welford, supra note 63, at 11.
W1912 Hearings, supra note 4, at 24. As of July 31, 1972, only 168 persons had re
quested the documentation available concerning automobile claims and a large number
of those were journalists, businesses and lawyers. Consumer Subcomm. Staff Report
10-11.
681^72 Hearings, supra note 4, at 26; see Washington Post, Dec. 13, 1972, § D, at 14,
col. 1; Welford, supra note 63, at 11.
691912 Hearings, supra note 4, at 26.
70 The goal least likely to be achieved is the enhancement of competition by encourag
ing competitors to challenge one another’s ads on the basis of substantiation filed with
the Commissioner. Id. at 25. Commissioner Kirkpatrick pointed out a significant inhibit
ing factor: “It is apparent from the operation of our program thus far, however, that
in many instances one competitor attacking another for their substantiation would sub
ject himself to a substantially similar counterattack.” Id.
71 Senator Moss has pointed to the time lag between FTC requests for substantiation
and the material’s availability to the public. See 1912 Hearings, supra note 4, at 299.
Senator Moss hopes that passage and implementation of the Truth in Advertising Act
will alleviate this delay. See 119 Cong. Rec. S6891 (daily ed. Apr. 10, 1973).
72 Requests for substantiation were issued in July and August, 1971. See Consumer
Subcomm. Staff Reports 5, 7. Complaints were proposed on Oct. 12, 1972. See 3 Trade
Reg. Rep. U 20,120, at 22,102 (Oct. 12, 1972).
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over, since the litigation process conceivably could go from hearing
examiner, to the full Commission, with appeals to the circuit court of
appeals and the Supreme Court, years might pass before a final order
took effect.73 Delay, of course, is inevitable in the litigation process,
but the FTC has been guilty of some unconscionable delays in the
past,74 which could raise serious questions about the efficacy of the new
program. Besides the inherent litigation delays, there have been delays
in releasing the substantiating data to the public. The data on 1971
automobiles was not released until after the 1972 models were on the
market,75 much too late to be of any significant informational value to
consumers.
Both proponents76 and critics77 of the program recognize that sub
stantiation data submitted in its presently bulky and technical form is
largely useless to the average consumer.78 A possible solution, suggested
by Senator Moss, is to have the manufacturer also supply a coherent,
digestible summary of the data he believes substantiates his claim,79
73 The complaint in the Firestone case was filed on June 1, 1970; the Commission de
cided the appeal from the hearing examiner’s findings in September, 1972. The Sixth
Circuit affirmed the order June 27, 1973. See Firestone Tire & Rubber Co., 3 Trade
Reg. Rep. 51 20,112, at 22,069 (F.T.C., Sep. 22, 1973), aff’d, No. 72-1990, 6th Cir., June 27,
1973.
74 See Travers, supra note 1, at 556-57 (citing the case history of the Geritol litigation
which began in 1962, ended in 1967, and threatened to begin anew in 1968); Weston,
Deceptive Advertising and the Federal Trade Commission: Decline of Caveat Emptor,
24 Fed. B.J. 548, 561 (1964) (citing the 16 year delay in removing the word “liver” from
Carter’s Little Liver Pills’ advertisements).
75 Comptroller General, supra note 64, at 25-26. This partially explains the lack of
consumer interest in the 1972 data. ld.\ see note 67 supra and accompanying text.
76 See 1912 Hearings, supra note 4, at 27 (statement of FTC Chairman Miles Kirk
patrick) .
77 Id. at 254-55 (statement of Peter Allport, President, Association of National Adver
tisers).
78 A substantial majority of the responses received presented “data of a highly com
plex and sophisticated nature that is predictably beyond the ability of laymen to com
prehend adequately or set forth claims that are quite expensive and time consuming to
verify.” Consumer Subcomm. Staff Report 11. An example of technical language is
Chrysler’s submission of a “ ‘Braking Attitude test’ chart measuring the results in ‘inches
of front suspension jounce’ and a ‘dynamic beam and twist’ test, yielding quantities of
‘first Mode Resonance.’ None of these terms was explained.” Id. at 17. Similarly, an air
conditioner manufacturer submitted substantiation saying: “Technically, this reduces
the directivity factor, Q, and results in a lower sound pressure level, Lp, in the semireverberant field where the receiver is located in accordance with the classical sound
field relationship.” Id. at 53.
The bulkiness problem is difficult to resolve, since a length restriction on an adver
tiser’s substantiating data might prove inequitable by exposing the advertiser to litiga
tion for unsubstantiated advertising even though he had the data available but could
not summarize it thoroughly enough to satisfy the reasonable basis standard.
79 Consumer Subcomm. Staff Report iv. This is in addition to, and not in lieu of,
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which would serve the consumer information goal of the substantiation
program. However, a summary presenting the advertiser’s product only
in the most favorable light might lead to additional litigation if the FTC
feels the summary does not accurately reflect the conclusions that must
be drawn from the substantiating data.
Better use of existing government facilities might help to minimize
the problems of delay and technicality of data. Instead of the present
practice of hiring private consultants to analyze highly complicated
substantiating data,80 the FTC might easily tap the resources of other
branches of the federal government.81 Use of other federal agencies,
like the National Bureau of Standards,82 the National Highway Traffic
Safety Administration,83 or several others84 would facilitate dealing
with the technical data and save both time and money.85
the full supporting data which still would have to have existed prior to the dissemination
of the advertised claim. Id. Provision for the layman’s language summary has been
included in the latest version of the proposed Truth in Advertising Act. See S. 1512,
93d Cong., 1st Sess. § 3 (d) (1) (A) (1973).
80 See Comptroller General, supra note 64, at 18 (consulting firm needed to evaluate
automobile substantiation); Washington Post, Oct. 7, 1972, § A, at 4, col. 5 (report to
Commission by consultants hired to evaluate substantiating material that Commission
felt it did not have the expertise to evaluate).
81 See Comptroller General, supra note 64, at 7. Of ten federal agencies contacted
by the General Accounting Office, all but one indicated that they had the capabilities
to evaluate at least some of the substantiating data for automobiles and television sets.
Id.
82 Officials of the Bureau’s Institute for Applied Technology agree that evaluation
of the adequacy of the substantiating data of advertised claims would be a simple matter
for them, and they would be able to test the properties of 90 percent of all consumer
products sold on the market. See id. at 10.
83 Much of the technical substantiation pertains to automobiles and the NHTSA
operates a safety systems laboratory staffed by approximately 50 automotive engineers.
The director of the laboratory indicates that his staff could evaluate data supporting
advertised claims concerning tires, brakes, and passenger-restraining systems. Id. at
10-11.
84 The National Transportation Safety Board has assisted the FTC in evaluating cer
tain automobile substantiation data in the past; the Department of Defense’s Army
Tank and Automotive Command and Army Material Command—Harry Diamond Lab
oratories have the technical staff to evaluate the adequacy of submissions supporting
automobiles and television set claims; the Federal Communications Commission labora
tory staff of 13 engineers could evaluate the substantiating data on television sets; the
National Aeronautics and Space Administration has the technical capacity to evaluate
the quality and characteristics of automobiles and televisions; and the Environmental
Protection Agency could evaluate data concerning automobile emission claims. Id. at
11-12.
The Commission might also benefit from testing done by consumer groups. Id. at
14-17. Consumers Research, Inc., has staff with the necessary expertise to evaluate both
television and automobile claims and has the facilities to test practically all consumer
products. Id. at 15.
85 The time lags between submission, evaluation, public release, and ultimate filing of
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Opponents of the program maintain that if all affirmative product
claims must be substantiated prior to dissemination, then all advertising
claims will become inane little jingles without performance claims and
will give the consumer no information to use in his decision-making
prior to purchase.86 However, the need for consumer product informa
tion does not justify false or unsubstantiated claims. The consumer is
in a more favorable purchasing position with no information about a
product than he is with false or possibly false product information.
Advertisers also maintain that mere requests for substantiation make
them appear to be false advertisers.87 However, the FTC press releases
contain disclaimers informing the public that the issuance of a complaint
does not imply adjudication of the matters alleged.88 There is little
else the FTC can do to prevent premature impressions of guilt and still
achieve its goal of consumer information and protection.89
Notwithstanding these criticisms, the advertisement substantiation
program has developed considerably since its introduction in 1971. Sub
stantiation has been required on products from automobiles90 to pet
complaints might be shortened because of more rapid testing due to the close prox
imity of the agencies. Inter-agency cooperation, even if it did not cut down the delay
problem, would alleviate the financial cost to the Commission as other government
agencies would be able to perform the tests on a cost reimbursable basis rather than
the present cost-plus-profit payments made to private consultants. Id. at 19.
86 See 1912 Hearings, supra note 4, at 256 (statement of Peter Allport, President, As
sociation of National Advertisers). White House aide Herb Klein has assailed the ad
substantiation program as “part of an increasing attack on advertising itself—an impor
tant part of business life.” Welford, supra note 63, at 12.
87 1912 Hearings, supra note 4, at 32-33. The Sunbeam Corporation claimed that in
failing to require submission of substantiating data from all members of the electric
shaving industry, the Commission has cast suspicion upon those manufacturers who were
asked to submit data. Sunbeam also complained that the advance press publicity absent
any violation of the law and before substantiating data is filed has the effect of in
timidating advertisers and may tend to have a chilling effect on the advertisers’ first
amendment rights. Id.
88 See Federal Trade Commission News, No. 1-1013 (Oct. 12, 1972).
89 Critics have alleged that the corrective advertising facet of the substantiation pro
gram violates the advertisers’ first amendment rights. See Firestone Tire & Rubber Co.,
3 Trade Reg. Rep. U 20,112, at 22,069, 22,086 (F.T.C., Sep. 22, 1972), affd, No. 72-1990,
6th Cir., June 27, 1973. However, the courts have repeatedly held that the
regulation of false commercial advertising is constitutional. See, e.g., Donaldson v.
Read Magazine, Inc., 223 U.S. 178, 189-92 (1948); E. F. Drew & Co. v. FTC, 235 F.2d
735, 739-40 (2d Cir. 1956), cert, denied, 352 U.S. 969 (1957); American Medicinal
Prods., Inc. v. FTC, 136 F.2d 426, 427 (9th Cir. 1943). The Commission held in Fire
stone that corrective ads do not violate the first amendment. See Firestone Tire and
Rubber Co., supra at 22,086.
99 Orders to File Special Reports, American Motors Corp., No. 732 3055, 3 Trade
Reg. Rep. 11 20,168, at 22,157 (F.T.C., Dec. 14, 1972) (ordering 12 auto manufacturers to
document advertising claims).
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foods,91 and no doubt additional reports will be required. Although the
program has not been an unqualified success,92 it has forced major ad
agencies to introduce new review procedures to assure that they will
not be embarrassed or prosecuted for making unsupported claims.93

The Truth

in

Advertising Act

The Senate is deliberating on proposed legislation to supplement the
FTC’s ad substantiation program. The Truth in Advertising Act94
would require: prior substantiation of all advertisements before dis
semination;95 availability of all documentation at the company’s prin
cipal office;96 and disclosure upon consumer request of the advertiser’s
name and address by the medium carrying the ad.97 Failure to comply
in any respect would constitute an unfair or deceptive trade practice
under section five of the Federal Trade Commission Act.98
POLICY CONSIDERATIONS

The primary goals of this legislation, like those of the FTC’s substan
tiation program, are the promotion of valid and truthful claims and the
development of an informed consumer assisted by objective product
91 Orders to File Special Reports, Allied Mills, Inc., 3 Trade Reg. Rep. 51 20,148, at
22,133 (F.T.C., Nov. 24, 1972) (ordering 12 pet food manufacturers to document
advertising claims).
See 1972 Hearings, supra note 4, at 25-27 (statement of FTC Chairman Miles Kirk
patrick) .
93 Welford, supra note 63, at 11.
94S. 1512, 93d Cong., 1st Sess. (1973); see 119 Cong. Rec. S6880, 6891 (daily ed. Apr.
10, 1973). The bill has been revised from an earlier version. See S. 1461, 92d Cong., 1st
Sess. (1972). The two main changes were inclusion of the laymen’s language summary
and deletion of a requirement that the media inform consumers that the names and
addresses of advertisers were available on request. See notes 79 supra, 106 infra and
accompanying text.
95 S. 1512, 93d Cong., 1st Sess. § 4 (1973). Documentation in the case of performance
claims consists of a layman’s language summary of the tests purportedly substantiating
the claim. Id. §3(d)(l)(A). The FTC further may request the comprehensive data
summarized in the layman’s language summary. Id. § 3(d)(1)(B). In the case of price
claims documentation consists of a comparative list of similar products or services in
the same marketing area. Id. § 3(d) (2).
®Qld. § 4(a) (permitting inspection and duplication of all data, including the right
to obtain a copy of the data through the mails).
97 Id. § 4(b).
Id. at § 4(c); see Federal Trade Commission Act § 5, 15 U.S.C. § 45 (1970). The
FTC will enforce the Truth in Advertising Act by using the provisions of the Federal
Trade Commission Act. S. 1512, 93d Cong., 1st Sess. § 5 (1973); see 15 U.S.C. § 41
(1970).
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information." By permitting the consumer to obtain substantiating
data directly from the manufacturer, more people hopefully will avail
themselves of the data than have used the FTC’s limited information
program.99
100 Since the Commission has heretofore only challenged na
tional advertisers,101 and because the FTC only has information available
on a few industries, the Truth in Advertising Act would open to the
consumer voluminous amounts of information. The consumer thus will
be provided with a more adequate opportunity to make well-reasoned
purchase choices.102
From the viewpoint of industry, requests for substantiation under the
proposed Act enjoy at least one advantage over the present FTC pro
gram. The FTC’s present public request for substantiation produces
adverse publicity for advertisers103 which would not accompany a pri
vate consumer request pursuant to the proposed legislation. Adverse
publicity would develop only as a consequence of non-compliance
with the Act, and advertisers probably would not run that risk.104 Thus
the Truth in Advertising Act would make available the needed infor
mation for the consumer without creating needless unfavorable pub
licity for the advertiser.
ENFORCEMENT

Enforcement policies necessary to effectuate the legislation’s goals
resemble those of the FTC’s advertisement substantiation program.105
Increased consumer awareness through increased publicity is cited as
an efficacious deterrent to unsubstantiated advertising and thus, an effec
99 Interview with Edward A. Merlis, Legal Counsel, Consumer Subcomm, of the
Senate Comm, on Commerce, in Washington, D.C., Oct. 16, 1972; see S. 1512, 93d
Cong., 1st Sess. § 2(b) (1973).
100 See Hearings on S. 1461 Before the Senate Comm, on Commerce, 92d Cong., 1st
Sess., ser. 92-31, at 40-41 (1971) (statement of bill’s co-sponsor, Senator George Mc
Govern).
101 There is a large block of unregulated regional and local advertising claims. The
Truth in Advertising Act would confront that problem since local advertisers also
would be required to furnish substantiation of their claims upon consumer request. Id.
at 40.
102 Senator McGovern claims that most consumers can protect their interests if. given
enough information to make an intelligent choice. The goal of the Act is to make
such pertinent information available to consumers. Id. at 46.
103 See notes 87-89 supra and accompanying text.
104 1911 Hearings, supra note 100, at 41.
105 Since the FTC is given the power to enforce the legislation under the Federal
Trade Commission Act, the enforcement powers are identical to those which the FTC
uses to enforce its substantiation program. See notes 44-50 supra and accompanying
text.
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tive means of accomplishing the proposed legislation’s goals.106 If doc
umentation is available on all product claims, enough trained techni
cians who are also consumers should request substantiation and alert the
FTC if the substantiating data does not sustain an advertiser’s claim.
Thus, the legislation has a built-in, nationwide detection and enforce
ment system.107 If the present consumer response to the FTC’s ad
substantiation program is any indication, however, the expectation of
consumer initiated complaints may be no more than an inflated hope.108
CRITICISMS

Notwithstanding a few improvements over existing FTC policy,109
the legislation has received heavy criticism, principally from industry
groups. Objections are raised deploring the additional cost of supply
ing substantiation to individual consumers.110 However, the legislation
charges the cost of duplication to the consumer making the request.111
Since the data must already be assembled to bring the advertiser in com
106 Interview with Edward A. Merlis, Legal Counsel, Consumer Subcomm, of the
Senate Comm, on Commerce, in Washington, D.C., Oct. 16, 1972; see 1911 Hearings,
supra note 100, at 41. The informational function of the legislation is a primary goal.
See note 99 supra and accompanying text. Consumer sophistication acquired from the
substantiating data will allow the consumer to make more intelligent product choices
resulting in self-regulation by advertisers due to the economic pressures of the market
place.
The newest version of the bill has deleted an earlier provision aimed at accomplishing
the informational goal. The earlier version required all media disseminating ads to
regularly inform the public that documentation for ad claims was available upon
request and that the name and address of the advertisers was available by contacting
the publication or station. See S. 1461, 92d Cong., 2d Sess. § 4(b) (2) (1972). The pres
ent bill requires only that the medium provide the advertisers’ name and address when
requested. See S. 1512, 93d Cong., 1st Sess. § 4(b) (1973). This deletion severely cur
tails public notice of the existence and availability of documentation, thus hindering
the informational goal of the Act.
107 See 1911 Hearings, supra note 100, at 40-41.
iosSee 1912 Hearings, supra note 4, at 24 (statement of FTC Chairman Miles Kirk
patrick).
109 Improvements include the lack of public stigma attached to an individual con
sumer request as opposed to a public FTC request, immediate availability upon con
sumer demand rather than waiting until the Commission chooses to request substantia
tion for that particular claim, and inclusion of local as well as national advertisers.
110 1912 Hearings, supra note 4, at 255 (statement of Peter Allport, President, Asso
ciation of National Advertisers); 1911 Hearings, supra note 100, at 62 (statement of John
Elliott, Jr., American Association of Advertising Agencies).
111 See S. 1512, 93d Cong., 1st Sess. § 4(a) (1973). A real danger exists, however,
if “actual cost of duplication” is interpreted broadly. If enough of the overhead costs
are transferred successfully to the consumer requesting the information, the costs of
obtaining data might become prohibitive, or at least high enough to discourage con
sumer requests.
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pliance with the FTC’s present ad substantiation program,112 there
should be no additional cost to advertisers.
Industry critics also assert that there is no need to make substantiat
ing data available because very few consumers will bother to request
it.113 The logic of this argument clashes with the industry’s opinion
that the program would involve prohibitive costs due to the numerous
requests for substantiating data,114 and has little validity based on present
reaction to the FTC’s ad substantiation.115
The legislation has been criticized for creating an unbearable burden
on the smaller advertiser and businessman, including the retailer who
lacks the research facilities to prepare the substantiating data.116 How
ever, small retailers, selling their products to private purchasers or other
companies, make few claims to the public at large and can obtain the
substantiating data from their suppliers. Small retailers are more likely
to make claims concerning prices and service, which they have the
capacity to substantiate.117
112 See notes 17-21 supra and accompanying text.
1131971 Hearings, supra note 100, at 62 (statement of John Elliott, Jr., American
Association of Advertising Agencies).
114 See note 110 supra and accompanying text. Presently, there are a number of
food companies which have prepared booklets, at their own expense, describing the
nutritional value of their foods. Distribution is made upon request and without charge.
Since there has been no overwhelming demand for these booklets and no excessive
costs, industry fears may be unfounded. See 1911 Hearings, supra note 100, at 65.
us See notes 66-67 supra and accompanying text.
116 7^72 Hearings, supra note 4, at 295 (statement of Howard Bell, President, Adver
tising Federation).
117 Other industry arguments are even less credible. It is claimed that the bill would
force advertising into a form that would give the consumer no product information,
and that advertising a product then will be economically infeasible. Id. at 256. The
result would be a search for alternative methods of merchandising products which might
include door-to-door sales, couponing, or sampling. Id. These critics conclude that
the consumer would have to bear the cost “through higher prices, and perhaps, through
lower levels of prosperity and unemployment.” Id. This version of economic apoc
alypse is unfounded. Although the enumerated merchandising alternatives are still
used occasionally in today’s mobile economy, those alternatives (especially door-to-door
sales) are not economically rational. See generally N. Borden, Advertising in Our
Economy 134-37 (1945) (alternative selling methods such as door-to-door sales found
to be too expensive in many industries).
Industry representatives also argue that the bill would open the floodgates of harass
ment by critics of our economic system whose demands for substantiation would be
legitimized by the Truth in Advertising Act. In this manner, critics could harrass an
advertiser so severely that he would be forced to search for alternatives to advertis
ing. 1912 Hearings, supra note 4, at 255 (statement of Peter Allport, President, Asso
ciation of National Advertisers). This is true to the extent that critics of the system
could require substantiating data, but there is no reason why they should be treated
any differently from other consumers who would have the same right. Besides, if an
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Industry critics suggest that the legislation does not define trade secrets
broadly enough118 and should specifically protect financial data, cus
tomer lists, and consumer and market research where disclosure could
injure competition.119 However, inclusion of the additional categories
would make the definition too broad. Advertisers might refuse to sup
ply valid substantiating data, not purely a trade secret, by claiming
it falls into one of the protected categories. Since the bill is to be
enforced under the Federal Trade Commission Act, the Commission
should use its more specific definition of trade secrets.120

Alternative

and

Supplemental Programs

Both the FTC’s advertisement substantiation program and the Truth
in Advertising Act represent progressive reform. However, a number
of drawbacks exist which might be cured by extending additional powers
to both the Commission and the consumer.
CONSUMER EDUCATION PROGRAMS

Consumer education is an indispensable aspect of consumer protec
tion. The FTC has emphasized consumer awareness as a goal of its
ad substantiation program121 and an express purpose of the proposed
Truth in Advertising Act is to foster the consumer’s right to know.122
However, more effort is needed to enable the consumer to utilize the
maximum information possible and to make soundly-based product
choices.
A nationwide public service advertising campaign, similar to the one
used to encourage people to wear seat belts in the mid-1960’s, should
be initiated. The campaign’s goal would be to inform the consumer
advertiser could prove harrassment, it should be simple to obtain a protective court
order.
118See S. 1512, 93d Cong., 1st Sess. § 3(d) (1) (B) (1973) (“Nothing in this subsection
shall require disclosure of the exact product formulation when such a disclosure com
prises a trade secret”).
llsSee 1911 Hearings, supra note 100, at 61 (statement of John Elliot, Jr., Association
of Advertising Agencies). Critics fear that, as presently written, the legislation would
give competitors access to a company’s files and research. Id.; accord, Letter from
William N. Letson, General Counsel, Department of Commerce, to Hon. Warren
G. Magnuson, Oct. 19, 1971, in 1912 Hearings, supra note 4, at 19-21.
120See Federal Trade Commission Act § 6(f), 15 U.S.C. § 46(f) (1970). Experience
has shown that competitors acquire trade secrets anyway. See 1911 Hearings, supra note
100, at 57 (testimony of Warren Braren, Associate Director, Consumers Union).
121 See 36 Fed. Reg. 12,058 (1971); 1912 Hearings, supra note 4, at 23 (statement of
FTC Chairman Miles Kirkpatrick).
122 See S. 1512, 93d Cong., 1st Sess. § 2(b) (1973); 119 Cong. Rec. S6891 (daily ed.
Apr. 10, 1973) (remarks of Senator Moss).
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where he can obtain information assisting him in making product
choices.123 Public service advertisements or announcements also could
be made periodically to inform consumers of additional sources of in
formation, such as the monthly publications Consumer Reports and
Consumer Bulletin that are readily available at most local libraries.
Another device advocated by consumer groups as instrumental in an
education campaign is counter advertisements. Authority for their use
is based upon the “public convenience, interest, or necessity” clause of
the Communications Act of 1934124 and the concept of achieving fair
ness in broadcast programming.125126
The fairness doctrine was applied
to advertising in Applicability of the Fairness Doctrine to Cigarette
Advertising™ where the Federal Communications Commission ruled
that advertising fell within the public interest responsibilities of a licen
see.127 However, the applicability of this case to other advertising is
still undetermined. In Friends of the Earth v. FCC,128 the United States
Court of Appeals for the District of Columbia Circuit considered an
appeal from an FCC refusal to order broadcasters to air announcements
representing a view opposed to the use of large automobile engines and
high-test gas.129 The court remanded the case and the parties settled
before an ultimate decision was reached.130 However, if the FCC
should eventually uphold the concept of counter advertising, a vast
new method of consumer education will become available.
123 This is especially appropriate in light of the deletion of the regular information
by the media requirement from the Truth in Advertising Act. See note 106 supra.
124 § 303, 47 U.S.C. § 303 (1970). The FTC recently has urged the FCC to allow
counter ads to be run on the air. See Washington Post, Dec. 13, 1972, § D, at 14, col.
1; Welford, supra note 63, at 6.
125 See Note, Communications—Fairness Doctrine Extended to Product Commercials,
46 Tul. L. Rev. 321, 323 (1971). The fairness doctrine theory behind counter-advertis
ing basically states that a broadcaster is licensed by the Federal Communications Com
mission as long as he operates in the public interest. The public has an interest in
being informed about both sides of controversial issues of public importance, and thus
the broadcaster has an obligation to present opposing sides of such important issues.
If one viewpoint is broadcast, the licensee is obligated to air contrasting points of
view on the issue. The broadcaster’s actions are measured by the general standards of
good faith and reasonableness. Id. at 322-23.
126 8 F.C.C.2d 381, petitions for reconsideration denied, 9 F.C.C.2d 921 (1967), afpd
sub norm., Banzhaf v. FCC, 405 F.2d 1082 (D.C. Cir. 1968), cert, denied, 396 U.S. 842
(1969).
127 See 9 F.C.C.2d at 926.
128 449 F.2d 1164 (D.C. Cir. 1971).
Id. at 1164-65; see Note, Friends of the Earth v. FCC: Is It a Judicial Extension
of the Fairness Doctrine?, 36 Albany L. Rev. 216 (1971).
130 See Memorandum Opinion and Order, Friends of the Earth, No. 73-141 (F.C.C.,
Feb. 7, 1973).
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FTC ENFORCEMENT POWER

If the Federal Trade Commission possessed greater enforcement
powers, the substantiation program could be even more effective. The
ultimate upholding of FTC’s power to promulgate substantive trade
regulation rules131132
*would give the Commission adequate power to con
trol ads by authorizing the establishment of objective standards as to
what constitutes substantiation in individual instances. This would have
been of great assistance in cases similar to Coca-Cola Inc.,1^ where
the Commission attempted to force Coca-Cola to cease claiming that
its Hi-C fruit drinks were particularly high in vitamin C content.138
Without a workable standard to measure high vitamin C content, the
Commission, to a degree, was powerless.134
The Commission’s temporary injunction powers in the food and drug
area135 might be extended to other areas enabling the Commission to
seek preliminary injunctions halting any ads believed to be unsubstan
tiated. The FTC would gain greater enforcement power, but without
reducing its necessary flexibility pending the outcome of section five
litigation.136 The courts apparently have ruled that the FTC possesses
injunctive power.137 For unexplained reasons the FTC has not used
131 The power of the FTC to issue trade regulation rules with substantive effect is
presently in a state of flux. See note 44 supra and accompanying text.
132 3 Trade Reg. Rep. fl 19,351, at 21,484 (F.T.C., Sep. 29, 1970).
133 Id.
!34 Recognizable standards would aid the ease and speed of enforcement. Legislated
standards, however, might leave the FTC with little flexibility to adjust to later tech
nological changes. Considerable time might elapse before Congress could amend the
standards to reflect changing technology.
135 Federal Trade Commission Act § 13(a), 15 U.S.C. § 53(a) (1970). Under this
provision suit may be brought to enjoin dissemination when the Commission reasonably
believes an advertiser is engaged in, or about to engage in, advertising violative of sec
tion 12 of the Federal Trade Commission Act. Id.; see id. § 12, 15 U.S.C. § 52 (1970).
The Commission may temporarily enjoin the advertisements pending the issuance of
a compaint if the final disposition of such complaint would be in the public interest.
Id. § 13(a), 15 U.S.C. § 53(a)(2) (1970); see FTC v. National Health Aids, 108 F.
Supp. 340, 346 (D. Md. 1952) (reasonable belief on the FTC’s part may be sufficient
to warrant its application for an injunction but the court should base its decision on
the general considerations which apply to the issuance of preliminary injunctions).
136 The Association of National Advertisers has long advocated giving the FTC the
power to obtain temporary injunctions. See 1912 Hearings, supra note 4, at 261 (testi
mony of Peter Allport, President, Association of National Advertisers). See generally
Textile Fiber Products Identification Act § 8, 15 U.S.C. § 70(f) (1970) (broad FTC
injunctive powers).
137 See Drath v. FTC (D.C. Cir.) (no opinion written), cert, denied, 352 U.S. 917
(1956). In Drath the FTC applied to the Court of Appeals for the District of Columbia
Circuit for an injunctive pendente lite. Appellee’s Brief for Denial of Certiorari at 4,
Drath v. FTC, 352 U.S. 917 (1956). The court granted the injunction, and Justice

1973]

Ad Substantiation

1447

this precedent to any extent,*138 although it might strengthen its adver
tising substantiation program, and reinforce its entire false advertising
enforcement structure. However, Congress thus far has been hesitant
to enact legislation extending broad injunctive power to the FTC,139
and unless the Commission should decide to ask for temporary injunction
based on judicial precedent, this power is unlikely to be added to their
enforcement arsenal for some time.
A slightly different power which the FTC could use as an effective
means to combat delay in enforcement procedures is a temporary cease
and desist order which would issue whenever the FTC has reason to
believe an advertisement has been disseminated without adequate sub
stantiation.140 This would enable the Commission to order a temporary
halt to an advertising practice without going to the courts. Although
there has been widespread support for this legislation141 the opposition
has been equally strong, and there is little chance for enactment in the
near future.142
PRIVATE RIGHT OF ACTION

Since supplying the consumer with product information is one of
the primary goals of the advertisement substantiation program,143 a rea
sonable extension of the program would be the allowance of consumer
suits under section five of the Federal Trade Commission Act. One of
Black denied a stay of this order pending appeal. Id. at 5. The injunction was issued
under section five of the Federal Trade Commission Act giving the courts jurisdic
tion to issue “such writs as are ancillary to its jurisdiction or necessary in its judgment
to prevent injury to the public . . . pendente lite.” 15 U.S.C. § 45(c) (1970). There
is no reason this could not be issued while the initial litigation is pending if it would
be in the public interest. See id. § 53. Subsequently the FTC issued a cease and desist
order that was upheld by the courts. See Drath v. FTC, 239 F.2d 452 (D.C. Cir. 1956),
cert, denied, 353 U.S. 917 (1957).
138 Weston, supra note 74, at 561 n.lll.
139 See Comment, Translating Sympathy for Deceived Consumers into Effective
Programs for Protection, 114 U. Pa. L. Rev. 395, 445 (1966).
140 The determination would have to be made from an evaluation of data submitted
by an advertiser as substantiation. See generally Kauper, Cease and Desist: The His
tory, Effect, and Scope of Clayton Act Orders of the Federal Trade Commission, 66
Mich. L. Rev. 1095 (1968).
141 Weston, supra note 74, at 562.
142 Id. The opposition has formulated a number of convincing arguments, includ
ing: the power would be abused by routine use in too many cases; competitive freedom
would be severely limited by its use in antimonopoly and Robinson-Patman cases; such
orders would be prejudgment on the issues, effectively depriving respondents of the
opportunity for a full and fair hearing; hardship would result from being summarily
ordered to cease a practice involving substantial investment; and a temporary injunc
tion power would be adequate in any case. Id.
143 See notes 62-65 supra and accompanying text.
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the Commission’s primary reasons for promulgating the substantiation
program was to rely on consumers, businessmen, and public interest
groups to supplement the Commission’s limited resources for detection
of unsubstantiated claims.144 This reliance on private parties coupled
with the delay problems existing in the present substantiation program
demonstrates the need for a consumer private right of action.
Presently, there is no private right of action for the consumer under
the Federal Trade Commission Act.145 Although private rights of action
have been implied under various other federal regulatory statutes,146
courts have been reluctant to imply a private right of action under the
Federal Trade Commission Act.147
This judicial hesitance should be overcome by enactment of specific
legislation giving private consumers standing to sue under the Federal
Trade Commission Act. Private actions could be brought whenever
the Commission itself would be empowered to sue,148 and the consumer
144 See 36 Fed. Reg. 12,058 (1971).
145 See Moore v. New York Cotton Exch., 270 U.S. 593, 603 (1926).
146 Section 10(b) of the Securities Exchange Act is the most common example. 15
U.S.C. § 78j(b) (1970); see J. I. Case Co. v. Borak, 377 U.S. 426, 430-32 (1964) (stock
holders permitted to sue on basis of alleged proxy rule violations). Private suits have
also been permitted under section 605 of the Federal Communications Act. 47 U.S.C.
§ 605 (1970); see Reitmeister v. Reitmeister, 162 F.2d 691, 694 (2d Cir. 1947) (L. Hand,
J.) (private suit for wiretapping). See also Roosevelt Field, Inc. v. Town of North
Hempstead, 84 F. Supp. 456, 459 (E.D.N.Y. 1949) (private right of action implied
under the Air Commerce Act). See generally Restatement (Second) of Torts § 286
(1965); Lovett, Private Actions for Deceptive Trade Practices, 23 Ad. L. Rev. 271
(1971); Note, Implying Civil Remedies from Federal Regulatory Statutes, 77 Harv. L.
Rev. 285 (1963); Note, A Private Right of Action Under Section Five of the Federal
Trade Commission Act, 22 Hastings L.J. 1268 (1971).
147 See Holloway v. Bristol-Myers Corp., 327 F. Supp. 17, 19-22 (D.D.C. 1971);
La Salle St. Press, Inc. v. McCormick & Henderson, Inc., 293 F. Supp. 1004, 1006 (N.D.
Ill. 1968); Smith-Victor Corp. v. Sylvania Elec. Prod., Inc., 242 F. Supp. 302, 305-07
(N.D. Ill. 1965).
The main argument for denying an implied private right of action under section five
is based on the section’s legislative history which indicates no congressional intent to
include a private right of action. See Holloway v. Bristol-Myers Corp., supra at 320.
Opponents argue that permitting consumers to bring a private action using the Com
mission’s findings and orders as prima facie evidence similar to district court antitrust
decisions and decrees would be a violation of procedural due process since FTC pro
ceedings are alleged to lack the care and due process safeguards of a district court
trial. Lovett, supra note 146, at 280-81. Moreover, Congress has not been disposed to
legislatively change the situation and many proposed bills creating a private right of
action under section five have died in Congress. See, e.g., S. 3201, 91st Cong., 1st Sess.
§ 204 (1969); H.R. 14,931, 91st Cong., 1st Sess. § 204 (1969); H.R. 14,585, 91st Cong.,
1st Sess. §§ 2, 4 (1969); S. 3092, 91st Cong., 1st Sess. § § 2, 4 (1969).
148 See Comment, An Act to Prohibit Unfair anl Deceptive Trade Practices, 7 Harv.
J. Legis. 122, 146-53 (1969) (model act establishing private right of action by the con
sumer). See generally Note, A Private Right of Action under Section Five of the
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had been exposed to, relied upon, or suffered any harm as a result of
unsubstantiated advertisements.
This would not be a radical step since a number of federal statutes
such as the Truth in Lending Act149 and the Interstate Land Sales Full
Disclosure Act150 expressly permit consumer suits. A private right of
action under the Federal Trade Commission Act would result in in
creased effectiveness of the ad substantiation program since individual
consumers and consumer groups bringing litigation would relieve an
already overburdened FTC budget and staff. The coverage of the pro
gram would be broadened, and existing administrative delays also would
be reduced.
One of the most basic remedies available in a private consumer suit
under the Federal Trade Commission Act would be an injunction151
halting dissemination of the allegedly unsubstantiated ad in an action
analogous to the FTC’s injunctive powers under section 13 of the
Federal Trade Commission Act.152 However, before the consumer
could sue for an injunction outside of the food and drug area, the FTC’s
powers need to be enlarged to include injunctive relief for all prod
ucts.153 Other significant remedies that might be obtained in consumer
suits include corrective advertising154 and rescission of express contracts
if the consumer had detrimentally relied upon deceptive advertising.
Corrective advertising is desirable because it goes beyond an injunction’s
effect of prevention.155 Rescission of an express contract156 is a reason
Federal Trade Commission Act, 22 Hastings L.J. 1268, 1279-82 (1971) (discussion of
jurisdiction and standing. A waiver of the $10,000 jurisdictional amount also would
be necessary for suits brought in federal court. See 15 U.S.C. § 1640 (1970) (waiver
of $10,000 requirement in suits brought under Truth in Lending Act).
249 15 U.S.C. §§ 1601-13, 1631-44, 1671-77 (1970). The Act provides the consumer with
the right to rescind his contract if certain security interests are retained by the vendee.
See id. § 1635. The creditor is made civilly liable to the obligor for failure to disclose
certain specified information. See id. § 1640.
150 15 U.S.C. §§ 1701-20 (1970). Provision is made for consumer action for damages
against a developer for enumerated deceptive practices. See id. § 1709. See generally
Ellis, Land Sales Full Disclosure Laws: Federal & Illinois, 60 III. B.J. 16 (1971); Com
ment, Applying the Interstate Land Sales Full Disclosure Act, 52 Ore. L. Rev. 381 (1972).
151 The injunction might issue upon the usual showing of imminent, irreparable harm,
the probability of the litigation’s success in a hearing on the merits, and a balancing
of the equities.
152 See 15 U.S.C. § 53 (1970).
153 See notes 135-139 supra and accompanying text.
154 Corrective advertising is presently being employed as a remedy for the FTC.
See notes 51-54 supra and accompanying text.
155 See notes 53-54 supra and accompanying text.
156 Recission is provided for in the Truth in Lending Act. § 125, 15 U.S.C. § 1635
(1970); see Lloyd v. Gutgsell, 175 Neb. 775, 782-84, 124 N.W.2d 198, 203-04 (1963)
(court allowing recission as remedy for deceptive credit contract). Practically, the
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able remedy for a consumer who has contracted in reliance upon unsub
stantiated advertising claims. The Truth in Lending Act’s provisions
require the creditor to clearly disclose to an obligor his right under
the statute to rescind,157 and would serve as a plausible model on which
to base any provision for consumer suit for rescission under the Federal
Trade Commission Act. Provision for consumer initiated corrective
advertising and consumer right to rescind would serve to both alleviate
bureaucratic delay by distributing the enforcement burden and con
tribute to deterrence of further unsubstantiated advertisements.
Consumers also should have a damages remedy, and the Truth in
Lending Act again provides a model.158 To be eligible for damages, a
consumer would have to show reliance on the unsubstantiated ad and
meet a statutory minimum of economic injury.159 Frivolous and ground
less suits should result in payment of court costs and defendant’s attor
ney fees by the plaintiff.160 Suits with damages below a fixed amount
would be brought most appropriately in a small claims court.161 Setting
a minimum recoverable amount for any proven violation, as does the
Truth in Lending Act,162 is another viable alternative. The successful
consumer plaintiff should be awarded court costs and reasonable attor
ney fees163 providing defrauded consumers with sufficient incentive to
recission remedy in the advertising context would be used only when the consumer
had made a major purchase in reliance upon an unsubstantiated ad. It would be fis
cally impractical to rescind a contract for low priced consumer goods. No minimum
dollar figure is suggested to define a major purchase as this is a decision each con
sumer must make individually.
157 See Truth in Lending Act § 125(a), 15 U.S.C. § 1635(a) (1970).
158See id. § 130, 15 U.S.C. § 1640 (1970).
159 This might be unfair to the low income consumer who may not make larger
purchases but nonetheless relied on advertising in making decisions.
160 This has been done under some state statutes. See N.M. Stat. Ann. ch. 49, §
15-8(B)(1) (Supp. 1971).
161 A provision allowing recovery in small claims court under a federal statute again
would be analogous to the Truth in Lending Act which provides that an action for
the recovery of damages may be brought in “any United States district court, or in
any other court of competent jurisdiction . . . .” 15 U.S.C. § 1640(e) (1970). A ques
tion may arise as to the competence of some small claims courts to evaluate a claim based
on substantiating data that is frequently quite technical. Also, there may be a danger
that a large number of small claims complaints would result in a defendant’s inability
to answer all of them within the prescribed time limit. Similar criticisms could be
made of the Truth in Lending Act, but Congress there allowed suits to be brought in
any court of competent jurisdiction. See id. The solution may be to allow suit to be
brought in small claims court relying on the judicial mechanism to properly find the
facts and reach fair and equitable results and correct the judicial lapses on appeal, as
is done in all areas of the court system.
162 § 130(a), 15 U.S.C. § 1640(a) (1970).
!63
jj. § 130(a)(2), 15 U.S.C. § 1640(a)(2) (1970). See also Spanogle, The U3C—
It May Look Pretty, But Is It Enforceable?, 29 Ohio St. L.J. 624, 639 (1968).
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bring suit. One final aspect that might be added to consumer damages
suits would be to allow for treble damages, as in the antitrust area,164
when reliance and injury can be shown. Allowing treble damage suits
provides a tremendous amount of deterrent power, and makes it eco
nomically irrational for an advertiser to disseminate an unsubstanti
ated ad.
Objections to giving the consumer a private right of action under the
Federal Trade Commission Act, especially if the right were accompanied
by some of the proposed remedies outlined previously, include the timehonored floodgates argument that the courts would be inundated with
waves of litigation. This is, and always has been, a make-weight argu
ment, and assumes the courts are totally incapable of self-administration
and discerning frivolous suits.165 Moreover, representatives of both the
FTC and the Consumer Subcommittee of the Senate Commerce Com
104 Sc’e Clayton Act § 4, 15 U.S.C. § 15 (1970). Considering the costs of investigation
and litigation of even a substantial consumer transaction (e.g. $1500) at least double
or treble damages and attorney’s fees are necessary to allow an individual consumer
to bring court action for fraudulent or deceptive practices. See Lovett, supra note 146,
at 285.
165 Perhaps a way to avert the docket delay problem and alleviate the financial burden
on the individual is through consumer class actions. Class actions certainly have the
advantage of reducing multiple litigation for a plethora of small claims and give greater
emphasis to the broad economic effect of unsubstantiated advertising. See Comment,
supra note 148, at 146. Because of the Snyder v. Harris aggregation problem, any legis
lation in the ad substantiation area would have to include a waiver of the jurisdictional
amount to make class actions a viable consumer tool. See Snyder v. Harris, 394 U.S.
332, 338 (1969); Newberg, Federal Consumer Class Action Legislation: Making the
System Work, 9 Harv. J. Legis. 217 (1972) (analysis of proposed federal legislation
to authorize consumer class actions). See generally Baroni, The Class Action as a
Consumer Protection Device, 9 Am. Bus. L.J. 141 (1971); Kirkpatrick, Consumer Class
Litigation, 50 Ore. L. Rev. 21 (1970).
Another proposal suggests limiting private consumer suits to issues already success
fully litigated by the FTC by making the Commission’s findings prima facie evidence
of inadequate substantiation in the private suit as the antitrust laws provide. See Clay
ton Act § 5, 15 U.S.C. § 16 (1970). This would make the private right of action less
of a deterrent because private suits could not be brought until after i final determination
of the issue by the FTC but at the same time would be effective in that there should
be a greater probability of recovery.
The argument has been made that a private litigation right would be used by op
ponents of the economic system to harrass industry, but this suffers from the same defect
of lack of confidence in the court system as does the floodgates argument. See 1912
Hearings, supra note 4, at 255 (statement of Peter Allport, President, Association
of National Advertisers). The Truth in Lending Act posed an analogous situation. Its
enactment was uniformly opposed by financial institutions, but it now appears that
these institutions have complied with the legislation without any major disruption of
their business practices. Newberg, supra at 226. One may conclude that a private right
of action for unsubstantiated advertisements of all consumer goods would result in a
similar adjustment by industry without impairing competitive innovations.
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mittee have expressed negative feelings for a private right of action, due
both to the difficulties of administration and the potential difficulties
its inclusion might cause in obtaining passage of the Truth in Adver
tising Act.166 Still, the potential efficacy of the private right of action
demands a wide-ranging, separate congressional hearing to determine
if the suggested remedy is an effective, fair method of enforcing the
substantiation program.

Conclusion

So long as there are advertisers, there will be unsubstantiated adver
tisements if there is no effective regulation.167 Thus, there is a continu
ing need for a substantiation program.168 The FTC program, as it stands
now, has problems and is subject to many criticisms, but improvements
can be made as the program continues and areas for improvement
become more obvious. The Truth in Advertising Act would correct
some, but not nearly all the flaws. Other measures, such as a private
right of action may correct more. Newer programs, presently un
formulated, may close more of the problem areas. Whatever happens,
a positive beginning has been made to insure that the consumer no
longer will be misled.

166 Interview with David O. Bickart, Staff Attorney, Bureau of Consumer Protection,
FTC, in Washington, D.C., Oct. 13, 1972; Interview with Edward A. Merlis, Legal
Counsel, Consumer Subcomm, of the Senate Comm, on Commerce, in Washington,
D.C., Oct. 17, 1972.
167 The present FTC program provides sufficient evidence. For example, two air
conditioner claims were admittedly false when the FTC requested substantiating data.
Consumer Subcomm. Staff Report 21. Also, 30 percent of the claims at best were only
questionably substantiated. Id. at 2; see Washington Post, Dec. 4, 1972, § A, at 14,
col. 1 (Institute for Public Interest Representation alleges over 50 percent of tele
vision ads were inadequately substantiated).
168 Robert Pitofsky, former director of FTC Bureau of Consumer Protection, has
stated that the Commission’s efforts are needed to correct “a real imbalance in the
relationship between business on the one hand, and unorganized and oftentimes unin
formed consumers on the other.” Washington Post, Dec. 13, 1972, § D, at 14, col. 1.

EXCLUDING THE EXCLUSIONARY RULE:
CONGRESSIONAL ASSAULT ON MAPP
v. OHIO
The continuous controversy between Congress and the Supreme
Court over the ultimate power to interpret the Constitution has made
a confrontation between these two branches of Government seemingly
inevitable.1 Recently, the issue of congressional authority to set aside
the Supreme Court’s interpretation of the fourth amendment has arisen
in a bill introduced by Senator Lloyd Bentsen of Texas.2 This proposed
legislation, S. 881, is aimed specifically at mitigating the effects of the
exclusionary rule in the area of search and seizure.3 This Note will ex
amine the exclusionary rule, the proposed alternatives to the rule, and
the constitutional problems raised when Congress attempts to circum
vent legislatively a safeguard created by the Supreme Court to protect
a fundamental freedom.
The Exclusionary" Rule

The exclusionary rule currently requires the suppression of confes
sions4 and identification testimony5 obtained in violation of the fifth
and sixth amendments as well as evidence obtained by means so shocking
that its use would violate the fifth amendment due process clause.6 As
applied to searches and seizures, the exclusionary rule requires suppres
sion of evidence obtained through procedures which violate the fourth
amendment.7 The exclusionary rule for illegal searches and seizures
1 This confrontation was spurred by the passage of the Omnibus Crime Control and
Safe Streets Act of 1968. Pub. L. No. 90-351, tit. II, § 701(a), 82 Stat. 210, as amended,
18 U.S.C. § 3501(d) (1970) (challenging the Supreme Court’s standards for admissibility
of confessions); see A. Breckenridge, Congress Against the Court 94-107 (1970);
Note, Title II of the Omnibus Crime Control Act: A Study in Constitutional Conflict,
57 Geo. L.J. 438 (1968).
2 See S. 881, 93d Cong., 1st Sess. (1973). The bill was introduced originally in the
92d Congress and has been opposed by the American Bar Association. See S. 2657, 92d
Cong., 2d Sess. (1971); ABA Mid-year Meeting, 41 U.S.L.W. 2438 (Feb. 20, 1973).
Senator Bentsen reintroduced the bill February 15, 1973. See 119 Cong. Rec. S2552-53
(daily ed. Feb. 15, 1973).
5 See 119 Cong. Rec. S2552-53 (daily ed. Feb. 15, 1973) (remarks of Senator Bentsen);
117 Cong. Rec. 35,183-84 (1971) (remarks of Senator Bentsen).
4 See Miranda v. Arizona, 384 U.S. 436 (1966).
5 See Gilbert v. California, 388 U.S. 263 (1967); Wade v. United States, 388 U.S.
218 (1967).
6 See Rochin v. California, 342 U.S. 165 (1952).
7 See Mapp v. Ohio, 367 U.S. 643 (1961).
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developed from Boyd v. United States
*
in which the Supreme Court
suggested that the use of illegally seized evidence against a defendant was
equivalent to compelling the defendant to be a witness against himself.8
910
In Weeks v. United States,™ the Court held a trial court’s admission of
evidence obtained in violation of the fourth amendment to be reversible
error and adopted the exclusionary rule as binding in the federal
courts.11* Later, in Wolf v. Colorado,™ the Court held the exclusionary
rule inapplicable to state proceedings even though unreasonable searches
and seizures by officers were forbidden by the fourteenth amendment.13
In Mapp v. Ohio,14 the Court reversed Wolf and held that the fourth
amendment was applicable to the states through the due process clause
of the fourteenth amendment and was enforceable “by the same sanc
tion of exclusion” used in the federal courts.15
In Mapp the Court discussed the rationale underlying the exclusionary
rule. Exclusion of evidence obtained through an illegal search and
seizure was posited as a means of deterring police violations of the fourth
amendment.16 In addition, the rule allegedly was needed to preserve ju
dicial integrity, since courts must ensure that the government, by viola
ting constitutional rules, does not breed contempt for the law.17 Justice
8 116 U.S. 616 (1886).
9 Id. at 630. The Court in Boyd viewed the fourth and fifth amendments as running
“almost into each other” in this regard. Id.-, see Mapp v. Ohio, 367 U.S. 643, 646-47
(1961).
10 232 U.S. 383 (1914).
11 Id. at 398. “The tendency of those who execute the criminal laws of the country
to obtain conviction by means of unlawful seizures . . . should find no sanction in the
judgments of the courts which are charged . . . with the support of the Constitu
tion . . . .” Id. at 392.
!2 338 U.S. 25 (1949).
r^Id. at 28-33. As a result of the Court’s holding, evidence which was inadmissible
in federal courts often was turned over to state prosecutors who used the evidence to
obtain state convictions. See Mapp v. Ohio, 367 U.S. 643, 657-58 (1961). The Mapp
decision ended this practice by applying federal standards of exclusion to state pro
ceedings. See notes 14-15 infra and accompanying text. The court earlier had held
inadmissible in a federal criminal trial evidence illegally seized by state officers. See
Elkins v. United States, 364 U.S. 206, 223 (1960).
14 367 U.S. 643 (1961).
15 Id. at 655.
r^Id. at 656, quoting Elkins v. United States, 364 U.S. 206, 217 (1960).
17 367 U.S. at 659. See also Elkins v. United States, 364 U.S. 206, 222 (I960);
Olmstead v. United States, 277 U.S. 438, 469 (1928) (Holmes, J., dissenting); id. at 471
(Brandéis, J., dissenting); Weeks v. United States, 232 U.S. 383, 392 (1914). See
generally Report of the Task Force on Law and Law Enforcement to the National
Commission on the Causes and Prevention of Violence 392 (Bantam ed. 1970);
Barrett, Exclusion of Evidence Obtained by Illegal Searches—A Comment on People
v. Cahan, 43 Calif. L. Rev. 565, 579-83 (1955); LaFave, Improving Police Performance
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Douglas noted that the rule was the only effective means of enforcing the
fourth amendment18 and that without the exclusionary rule fourth
amendment guarantees would be meaningless.19
The Court’s decision in Mapp was criticized immediately20 and con
tinues to draw much adverse comment.21 The most significant criticism
advanced is that the rule is ineffective as a deterrent to police miscon
duct.22 It is highly improbable that the police will be deterred from
making illegal searches by a rule whose effects are felt only at the prose
Through the Exclusionary Rule—Part I: Current Police and Local Court Practices,
30 Mo. L. Rev. 391, 393 (1965).
18 367 U.S. at 670-71 (Douglas, J., concurring); see Linkletter v. Walker, 381 U.S.
618, 636 (1965). But see Wingo, Grooving Disillusionment With the Exclusionary
Rule, 25 Sw. L.J. 573 (1971). The author maintains that the Court based its decision
in Mapp on two hastily drawn conclusions: that the rule would act as a deterrent
and that there are no other effective means available for the enforcement of the fourth
amendment. Id. at 575. The first two premises on which the Court based its decision
in Mapp—deterrence and judicial integrity—have proven to be of questionable validity.
See notes 22-35 infra and accompanying text. However, the lack of a suitable alternative
may justify the rule’s existence. See notes 80-84 infra and accompanying text.
19 367 U.S. at 670. See also Wolf v. Colorado, 338 U.S. 25, 47 (1949) (Rutledge, J.,
dissenting).
20 See, e.g., Allen, Federalism and the Fourth Amendment: A Requiem for Wolf,
1961 Sup. Ct. Rev. 1; Burger, Who Will Watch the Watchman?, 14 Am. U.L. Rev.
1 (1964); Taft, Protecting the Public from Mapp v. Ohio Without Amending the Con
stitution, 50 A.B.A.J. 815 (1964); Comment, The Exclusionary Rule of Evidence: Its
Development and Application, 35 S. Cal. L. Rev. 64 (1961). But see Paulsen, The Ex
clusionary Rule and Misconduct by the Police, 52 J. Crim. L.C. & P.S. 255 (1961);
Traynor, Mapp v. Ohio At Large in the Fifty States, 1962 Duke L.J. 319.
21 See, e.g., Burns, Mapp v. Ohio: An All-American Mistake, 19 DePaul L. Rev. 80
(1969); Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. Chi. L.
Rev. 665 (1970); Wingo, supra note 18; Wright, Must the Criminal Go Free If the
Constable Blunders?, 50 Texas L. Rev. 736 (1972); Note, The Decline of the Exclusion
ary Rule: An Alternative to Injustice, 4 Sw. L. Rev. 68 (1972).
The rule also has come under attack by members of the Supreme Court, most
notably Chief Justice Burger and Justice Harlan. See Coolidge v. New Hampshire, 403
U.S. 443, 490 (1971) (Harlan, J., concurring); Bivens v. Six Unknown Named Agents of
Federal Bureau of Narcotics, 403 U.S. 388, 411 (1971) (Burger, C.J., dissenting). The
Chief Justice commented that “the history of the suppression doctrine demonstrates
that it is both conceptually sterile and practically ineffective in accomplishing its
stated objective” of deterrence. Id. at 415. Justice Harlan felt that the decisions of the
Court making the exclusionary rule enforceable against the states should be over
ruled and the law of search and seizure overhauled because of the uncertainty which
surrounds search and seizure law. 403 U.S. at 490.
22 See Oaks, supra note 21, at 725-26; Wingo, supra note 18, at 576. Ineffective deter
rence is asserted despite the inconclusive nature of empirical data. Even Oaks ad
mitted that his study, the largest yet compiled, falls “short of an empirical substantia
tion or refutation of the deterrent effect of the exclusionary rule.” Oaks, supra note
21, at 709; see ABA Criminal Law Section, Committee and Section Reports to the
House of Delegates, Recommendation 1-b, at 9 (1972); Report of the Task Force
on Law and Law Enforcement, supra note 17, at 393; Landvnski, Search and Seizure,
in The Rights of the Accused in Law and Action 27, 49-53 (S. Nagel ed. 1972).
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cutorial level.23 Because police are not interested primarily in convic
tions but rather in the apprehension of suspects and the collection of
evidence against those apprehended,24 the exclusionary rule has little
deterrent effect upon police search and seizure practices.25
Deterrence is vitiated further by internal police norms which “are
more powerful than court decisions in shaping police behavior.”26
While court-articulated standards designed to regulate police conduct
reflect a system of judicial moral values and norms, the police are less
interested in the legitimacy of means than in the immediate goal of
law enforcement.27 The limited impact of the exclusionary rule on
police search practices is attributable largely to inadequate communi
cation between the courts and police.28 This lack of communica
23 See Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403
U.S. 388, 415-16 (1971) (Burger, C.J., dissenting); Oaks, supra note 21, at 725-26;
Wingo, supra note 18, at 576; Wright, supra note 21, at 738.
24 Wingo, supra note 18, at 576-78. See generally H. Packer, The Limits of the
Criminal Sanction 149-73 (1968); J. Skolnick, Justice Without Trial: Law En
forcement in Democratic Society 164-81 (1966). One example of the failure of the
exclusionary rule to deter is the continued police practice of crime control arrests—
arrests for purposes other than prosecution. See W. LaFave, Arrest: The Decision to
Take the Suspect Into Custody 437-89 (1965); LaFave, supra note 17, at 429-55. The
illegal searches which often accompany such arrests are not affected bv the exclusionarv
rule since no prosecution was intended from the outset. See id. at 429-30.
25 See generally J. Skolnick, supra note 24, at 244-45, 248.
2Qld. at 219-20; Oaks, supra note 21, at 727-29. Police violations of search and
seizure law might be encouraged by police training, departmental policy, police
superiors who are usually sympathetic where the search was “administratively reason
able,” and courts which are inclined to show sympathy where incriminating evidence
has been found as a result of the illegal search. See The President’s Commission on Law
Enforcement and Administration of Justice, Task Force Report: The Police 28-29
(1967); J. Skolnick, supra note 24, at 220-23; Barrett, Personal Rights, Property Rights,
and the Fourth Amendment, 1960 Sup. Ct. Rev. 46, 55; Chevigny, Police Abuses in
Connection with the Law of Search and Seizure, 5 Crim. L. Bull. 3, 5 (1969).
27 Oaks, supra note 21, at 728. See also Wingo, supra note 18, at 576-78.
28 The police are often unaware of the legal requisites of search and seizure law
since the courts rarely comment upon or attempt to communicate to police the reasons
for the exclusion of evidence in a particular case. See W. LaFave, supra note 24,
at 210; Burger, supra note 20, at 12; LaFave, supra note 17, at 402-04; LaFave & Reming
ton, Controlling the Police: The Judge’s Role in Making and Reviewing Law En
forcement Decisions, 63 Mich. L. Rev. 987, 1005, 1012 (1965); Oaks, supra note 21, at
730. This situation conceivably could be rectified by a routine assignment of police
to courtroom duty. The officer would report search and seizure decisions to police
officials who could relay such information to other department members. See Task
Force Report, supra note 26, at 33. In addition, trial judges could help by explaining
their decisions either orally or in writing. Id. A better alternative would be to begin
a continuous program specifically designed to familiarize officers with the law of
search and seizure and the functions of the exclusionary rule. See Brief for American
Civil Liberties Union as Amicus Curiae at 12-13, California v. Krivda, 409 U.S. 33
(1972) (per curiam).
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tion, coupled with search and seizure law so complex that the average
policeman may have difficulty understanding it on his own,2930
39is also
38
37
36
35
34
33
32
31
responsible for the continued existence of police practices which result
in illegal searches.80
The Mapp Court maintained that the exclusionary rule was neces
sary to preserve judicial integrity.81 However, the Court in Linkletter
v. Walker™ stressed deterrence rather than judicial integrity as the un
derlying rationale for the rule88 and held that Mapp was not to be
given retroactive effect since deterrence would not be served.84 The
Court’s denial of retroactive application for the exclusionary rule under
cuts the rationale of judicial integrity and identifies the “rule’s primary
purpose as that of controlling police behavior.” 85
Dissatisfaction with the rule also has stemmed from its undesirable side
effects. Unlike the fifth and sixth amendment exclusionary rules which
suppress unreliable evidence such as illegally obtained confessions or
identifications,86 the fourth amendment exclusionary rule suppresses re
liable, tangible evidence.87 In addition, strict operation of the exclusion
ary rule may pressure the courts to relax standards for probable cause.
For example, in a weak case a court may still find probable cause to
arrest and uphold a search incident to that arrest “where an obviously
guilty defendant is seeking to exclude . . . clear physical evidence of his
guilt.” 88
Other side effects of the rule are apparent. The exclusionary rule
contributes to docket delay, particularly where motions to suppress are
argued before trial.89 At trial the rule tends to shift emphasis from ad
29 See Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403
U.S. 388, 417 (1971) (Burger, C.J., dissenting); Burns, supra note 21, at 100; Oaks, supra
note 21, at 731; Wright, supra note 20, at 740. See also J. Skolnick, supra note 24, at 21215; Burger, supra note 20, at 11.
30 See Burns, supra note 21, at 100.
31 367 U.S. at 659. See note 17 supra and accompanying text.
32 381 U.S. 618 (1965).
33 Id. at 636-37.
34 Id.
35 Oaks, supra note 21, at 670-71. See also Bivens v. Six Unknown Named Agents
of Federal Bureau of Narcotics, 403 U.S. 388, 415 (1971) (Burger, C.J., dissenting);
McGowan, Rule-Making and the Police, 70 Mich. L. Rev. 659, 674 (1972).
36See Wingo, supra note 18, at 583.
37 See State v. Bisaccia, 58 N.J. 586, 589-90, 279 A.2d 675, 677 (1971); ABA Report,
supra note 22, at 12; Friendly, The Bill of Rights as a Code of Criminal Procedure,
53 Calif. L. Rev. 929, 951 (1965). But see Paulsen, supra note 20, at 263.
38 Barrett, supra note 26, at 55; see Oaks, supra note 21, at 747; Note, The Privacy In
terest of the Fourth Amendment—Does Mapp v. Ohio Protect It or Pillage It?, 74 W.
Va. L. Rev. 154, 155-56 (1972).
39 Oaks, supra note 21, at 747; Wingo, supra note 18, at 583.
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judication of the defendant’s innocence or guilt to adjudication of police
methods.40 The operation of the rule also affects the plea bargaining
process;41 a prosecutor faced with a heavy case load is likely to offer a
defendant a favorable deal as an incentive for a guilty plea where a de
fense motion to suppress has even a remote possibility of success.42 De
fense counsel therefore are encouraged to employ pretrial motions to
suppress both as a delaying tactic and as a device to pressure the prose
cution to plea bargain. In cases where the police are interested in se
curing a conviction, the rule’s operation tends to foster false testimony
tailored to meet evidence admissibility requirements.43
The exclusionary rule’s inflexibility generates additional criticism.
The rule requires the suppression of illegally obtained evidence without
regard to the seriousness or intentional nature of the fourth amend
ment violation.44 This inflexibility leads to situations where exclusion
is required because of minor technical violations of search and seizure
law4546
as contrasted with the type of outrageous physical intrusion which
occurred in Mapp.4G Currently the only conceivable way to modify
the rule’s effects is through a finding of harmless constitutional error
in the admission of evidence which should have been suppressed.47
40 ACLU Brief, supra note 28, at 17-18; Oaks, supra note 21, at 747; Wingo, supra
note 18, at 583.
41 Approximately 90 percent of all criminal cases are now settled by guilty pleas.
Alschuler, The Prosecutor's Role in Plea Bargaining, 36 U. Chi. L. Rev. 50 (1968).
42 Oaks, supra note 21, at 748. See generally Alschuler, supra note 41.
43 See J. Skolnick, supra note 24, at 214-15; Burns, supra note 21, at 96; Chevigny,
supra note 26, at 5, 8-11; Comment, Police Perjury in Narcotics “Dropsy” Cases: A
New Credibility Gap, 60 Geo. L.J. 507, 513-14 (1971).
44 See Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403
U.S. 388, 415 (1971) (Burger, C.J., dissenting); Barrett, supra note 26, at 590-91;
Wingo, supra note 18, at 584.
45 See Coolidge v. New Hampshire, 403 U.S. 443 (1971); Spinelli v. United States,
393 U.S. 410 (1969); cf. United States v. Ravich, 421 F.2d 1196 (2d Cir. 1970). See also
Friendly, supra note 37, at 951-52.
46 See Mapp v. Ohio, 367 U.S. 643, 644-45 (1961).
47 See generally Chimel v. California, 395 U.S. 752 (1969); Bumper v. North Carolina,
391 U.S. 543 (1968); Beck v. Ohio, 379 U.S. 89 (1964); Stoner v. California, 376 U.S.
483, 490-91 (1964) (Harlan, J., concurring in part and dissenting in part). Because no
case has yet been decided solely on the basis of harmless error, a finding of harmless
error in the admission of illegally seized evidence is unlikely. Nevertheless, the argu
ment has been advanced that Mapp requires the automatic reversal of any conviction
resulting from a proceeding in which illegally seized evidence was admitted against
the defendant. See Fahy v. Connecticut, 375 U.S. 85 (1963). In Fahy, the Court did
not find it necessary to deal with this contention. Id. at 86. However, the Court set
forth a harmless error test for cases involving convictions arising from trial where
illegally seized evidence was admitted. The test is not whether there was other evidence
sufficient to convict the defendant but rather whether there is “a reasonable possibility”
that the illegally seized evidence contributed to the conviction. Id.-, see Chapman v.
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The Mapp Court declared that the exclusionary rule was the only
effective available deterrent to lawless police conduct.48 Recently,
however, Chief Justice Burger, dissenting in Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics49 outlined the failure
of the exclusionary rule in the deterrence of fourth amendment viola
tions,50 and proposed that the rule be abandoned once a meaningful al
ternative was developed.51 He further suggested that Congress might
formulate a reasonable and effective substitute, possibly along the guide
lines set forth in his dissent.52 In response to the Chief Justice’s invita
tion, Senator Bentsen proposed S. 881.53
S. 881: An Alternative to the Exclusionary Rule

S. 881 proposes that evidence shall not be excluded in federal criminal
proceedings solely because it has been obtained in violation of the
fourth amendment.54 Instead, such evidence would be admissible un
California, 386 U.S. 18 (1967) (must declare error harmless beyond reasonable doubt).
In People v. Parham, the California Supreme Court rejected the view that the ad
mission of illegally seized evidence required automatic reversal. 60 Cal. 2d 378, 385-86,
384 P.2d 1001, 1005-06, 33 Cal. Rptr. 497, 501-02 (1963), cert, denied, 377 U.S. 945
(1964). But see Note, Constitutional Standards of the Fourth Amendment Apply to
the States, 11 U.C.L.A.L. Rev. 426, 433-34 (1964). See generally Thompson, Uncon
stitutional Search and Seizure and the Myth of Harmless Error, 42 Notre Dame Law.
457 (1967).
48 See note 16 supra and accompanying text.
49 403 U.S. 388 (1971).
60Id. at 418 (Burger, C.J., dissenting).
51 Id. at 420.
62 Id. The Chief Justice suggested that Congress adopt a tort remedy in lieu of the
exclusionary rule. Id. at 422-23. No otherwise admissible evidence would be excluded
from any criminal proceeding because it was obtained in violation of the fourth
amendment. The Chief Justice’s tort remedy proposal included a waiver of sovereign
immunity, creation of a cause of action for damages where fourth amendment rights
have been violated, and the establishment of a quasi-judicial tribunal to adjudicate
claims. Id. The Chief Justice prefaced his suggestion by saying: “I see no insuperable
obstacle to the elimination of the suppression doctrine if Congress would provide some
meaningful and effective remedy against unlawful conduct by government officials.”
Id. at 421. However, later in his opinion the Chief Justice acknowledged the possi
bility of a constitutional problem arising out of such legislation. Id. at 423; see notes
104-151 infra and accompanying text.
53 See note 2 supra.
54 See S. 881, 93d Cong., 1st Scss. § 1(a) (1973) (to be codified at 18 U.S.C. § 3505(a)).
S. 881 is derived substantially from a 1971 proposal of the American Law Institute.
See ALI Model Code of Prearraignment Procedure § SS290.2(2) (Proposed Official
Draft, Apr. 1972); ALI Model Code of Prearraignment Procedure § SS8.02(2)
(Tent. Draft No. 4, 1971); 117 Cong. Rec. 35,183-84 (1971). The ALI proposal ex
pressly is qualified by the requirements of federal and state constitutions, and unlike
S. 881, is aimed only at those violations which are not of a constitutional dimension.
See ALI Model Code of Prearraignment Procedure § SS290.2(2) (Proposed Official
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less the court, having considered all the circumstances surrounding the
search, concluded as a matter of law that a “substantial” violation of the
fourth amendment had occurred.55 However, an all-circumstances test
would necessitate case by case adjudication resulting in unpredictability
as to whether a given violation of the fourth amendment was sufficiently
substantial to require exclusion of the evidence obtained.56 An all
circumstances test also would tend “to freeze as constitutional or un
constitutional the circumstances of each case.” 57 As a result the courts
would examine factual precedent rather than constitutional principles to
determine the admissibility of evidence.58 Since S. 881 allows each fed
eral court to determine whether a substantial violation of the fourth
amendment has occurred, a body of conflicting precedent would de
velop rapidly and complicate further the law of search and seizure.59
Although S. 881 does not define “substantial violation,” the bill does
enumerate six criteria which, though not conclusive, are to be considered
by the courts in determining whether to admit illegally seized evidence.
The first three criteria provide that the court, in determining substan
tiality, shall consider the extent to which police misconduct deviated
from “sanctioned conduct,” 60 the extent to which such deviation was
willful,61 and the extent to which the defendant’s privacy was invaded.62
By making the extent of deviation from existing search and seizure law
a criterion, S. 881 impliedly condones deviations despite recognition
that the fourth amendment prohibits all unreasonable searches and
seizures. In considering the extent of willfulness of a fourth amendment
violation, S. 881 puts the Government on notice that a deliberate, serious
violation of a defendant’s rights may result in suppression of illegally
obtained evidence. Thus, S. 881 purportedly is designed to admit evi
dence which is the product of an unintentional or technical violation
of the fourth amendment.63 However, since willfulness would be only
one of several factors to be weighed in determining substantialitv, S. 881
would tolerate, if not encourage, fourth amendment violations because
a willful violation nevertheless might not be held to be substantial.
Draft, Apr. 1972); ALI Model Code of Prearraignment Procedure § SS8.O2(2) (Tent.
Draft No. 4, 1971).
55 S. 881, 93d Cong., 1st Sess. § 1(a) (1973) (to be codified at 18 U.S.C. § 3505(a)).
56 See Irvine v. California, 347 U.S. 128, 138 (1954) (Clark, J., concurring).
57 See Stovall v. Denno, 388 U.S. 293, 306 (1967) (Black, J., dissenting).
58 See id.
59 See ACLU Brief, supra note 28, at 18.
60 S. 881, 93d Cong., 1st Sess. § 1 (a) (1973) (to be codified at 18 U.S.C. § 3505(b) (1)).
61 Id. (to be codified at 18 U.S.C. § 3505(b)(2)).
62ZJ. (to be codified at 18 U.S.C. § 3505(b)(3)).
63 See 119 Cong. Rec. S2552 (daily ed. Feb. 15, 1973); 117 Cong. Rec. 35,183-84 (1971).
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S. 881 then directs the court to consider the extent to which a de
fendant’s privacy has been invaded by an illegal search.64 This third
criterion is surprising since the courts have not been able to define with
precision what the right to privacy entails.65 Yet, under S. 881 the courts
must not only determine whether a defendant’s right to privacy had been
invaded but also whether that invasion constituted a substantial viola
tion of the defendant’s fourth amendment rights.
The extent to which exclusion will prevent future fourth amendment
violations constitutes the fourth criterion the court must examine to
determine substantiality under S. 881.66 Deterrence of illegal searches,
however, is not the basic aim of the bill.67 Rather, S. 881 is designed
to overcome the effects of the exclusionary rule by giving the courts
“greater latitude in decisions on admissibility of evidence.” 68 Never
theless, by conferring upon courts virtually unfettered discretion over
the admissibility of illegally seized evidence, S. 881 will encourage fourth
amendment violations by the police, because not all violations will result
in exclusion of evidence.
The last two criteria enumerated in S. 881 do not furnish useful
guidelines for the court. The bill directs attention of the court to
“whether, but for the violation, the things seized would have been dis
covered.” 69 This “but for” test is of no help in determining whether a
substantial violation has occurred since but for the violation the issue
of exclusion would not have arisen.70 The final criterion focuses on
the extent to which the introduction of the illegally seized evidence
would prejudice the defendant.71 This is an extremely puzzling factor
since any admissible evidence will be prejudicial to a defendant, and
since virtually every critic of the exclusionary rule has faulted the ex
clusionary rule precisely because it suppresses incriminating and there
fore prejudicial evidence.72
In addition, S. 881 fails to alleviate many of the widely criticized short
comings of the exclusionary rule. The bill apparently would place the
64 S. 881, 93d Cong., 1st Sess. § 1(a) (1973) (to be codified at 18 U.S.C. § 3505(b)(3)).
65 See, e.g., United States v. United States Dist. Court, 407 U.S. 297 (1973); Katz
v. United States, 389 U.S. 347 (1967); Griswold v. Connecticut, 381 U.S. 479 (1965).
66 S. 881, 93d Cong., 1st Sess. § 1(a) (1973) (tobe codified at 18 U.S.C. § 3505(b)(4)).
67 See 119 Cong. Rec. S2552-53 (daily ed. Feb. 15, 1973) (remarks of Senator Bentsen);
117 Cong. Rec. 35,183-84 (1971) (remarks of Senator Bentsen).
68 See 117 Cong. Rec. 35,183-84 (1971).
69 S. 881, 93d Cong., 1st Sess. § 1(a) (1973) (to be codified at 18 U.S.C. § 3505(b)(5)).
70 The Supreme Court has already rejected a similar but for test. See Wong Sun v.
United States, 371 U.S. 471, 487-88 (1963).
71 S. 881, 93d Cong., 1st Sess. § 1(a) (1973) (tobe codified at 18 U.S.C. § 3505(b)(6)).
72 See notes 20-21, 37 supra and accompanying text.
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burden on the defendant to prove that a substantial violation of his
fourth amendment rights had occurred,73 which creates a presumption
that even when an illegal police search has occurred, the fourth amend
ment violation involved was insubstantial. As a result, police search
methods, rather than the defendant, will be on trial to an even greater
extent than under the exclusionary rule. Although the present rule en
courages police testimony tailored to ensure the admissibility of the evi
dence,74 S. 881 does nothing to change this situation. Finally, S. 881
will require a judge to determine admissibility by a hearing, and conse
quently, the bill would cause at least as much delay as the present ex
clusionary rule.
S. 881: The Tort Remedy

In addition to proposing an all-circumstances test as an alternative to
the exclusionary rule, S. 881 also creates a new civil remedy for indi
viduals whose fourth amendment rights have been violated. S. 881
would amend the Federal Tort Claims Act75 to provide the victim of
an illegal search conducted by government agents or employees with the
right to sue the Government for damages76 in federal district court.77
Recovery would be limited to $25,000 including actual and punitive
damages,78 and a judgment in favor of the aggrieved party would bar
any other civil suit against the offending officer.79
Tort remedies which compensate the victims of illegal searches and
seizures already exist80*83
but have proven ineffective. The initial obstacle
73 Washington Post, Feb. 13, 1973, § A, at 2, col. 1 (commentator says burden on
defendant); see S. 881, 93d Cong., 1st Sess. § 1(a) (1973) (to be codified at 18 U.S.C.
§ 3505(b) (burden implicitly on defendant).
74 See note 43 supra and accompanying text.
75 28 U.S.C. §§ 1291, 1346, 1402, 1504, 2110, 2401-02, 2411-12, 2671-80 (1970).
76 S. 881, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2692(a), (b)).
77 Id. § 3 (to be codified at 28 U.S.C. § 1346(f)).
lsld. § 2(a) (to be codified at 28 U.S.C. § 2692(b)). Punitive damages currently are
not available under the Federal Tort Claims Act. See 28 U.S.C. § 2674 (1970).
79 S. 881, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2693). See
also 28 U.S.C. § 2676 (1970).
80 Substantive tort law permits recovery for an illegal invasion of a person’s home
or seizure of his property in an action for trespass. See Wolf v. Colorado, 338 U.S. 25,
42-44, (1949) (Murphy, J., dissenting). See generally W. Prosser, Law of Torts 28-29
(4th ed. 1971). A civil cause of action may be brought against an individual officer
who acts under color of authority in depriving a person of any right, privilege, or
immunity secured by the Constitution. See 42 U.S.C. § 1983 (1970). See generally
Monroe v. Pape, 365 U.S. 167 (1961); Chevigny, Section 1983 Jurisdiction: A Reply,
83 Harv. L. Rev. 1352 (1970); Shapo, Constitutional Tort: Monroe v. Pape and the
Frontiers Beyond, 60 Nw. U.L. Rev. 277 (1965). The Supreme Court in Bivens v.
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faced by the victim of an illegal search is the difficulty of obtaining
counsel.81 Police action is concentrated at the lower economic levels of
society, and the vast majority of persons who are subjected to illegal
searches and who therefore are potential tort plaintiffs simply do not
have sufficient resources to finance costly and protracted litigation.82
The Federal Tort Claims Act specifically provides that attorney’s fees
are not recoverable in a suit against the Government,83 although the
costs of the suit may be awarded to the prevailing party.*81
84 While the
82
cost recovery provision helps to alleviate the financial burden of bring
ing a civil suit, the absence of a provision for the recovery of counsel
fees may deter many attorneys from representing the impecunious vic
tims of illegal searches. To create an effective civil remedy, S. 881
should be amended to allow a court to award reasonable attorney’s fees
to the prevailing party as part of the costs of suit.85 The addition of a
provision authorizing the award of a minimum amount of liquidated
damages86 upon proof of an illegal search also would serve as an incen
tive to attorneys to represent plaintiffs in actions under S. 881, since the
bill specifically allows attorneys to charge a fee of up to 25 percent of
the recovery.87
Six Unknown Named Agents of Federal Bureau of Narcotics established that, wholly
apart from any state or federal remedy, the fourth amendment itself gives rise to a
federal cause of action for damages resulting from an unconstitutional arrest or search
conducted by federal officers. 403 U.S. 388, 395-97 (1971).
81 See Report of the Task Force on Law and Law Enforcement, supra note 17,
at 397.
82 Foote, Tort Remedies for Police Violation of Individual Rights, 39 Minn. L. Rev.
493, 500 (1955); see Goldstein, Administrative Problems in Controlling the Exercise
of Police Authority, 58 J. Crim. L.C. & P.S. 160, 168 (1967); Note, The Administration
of Complaints by Civilians Against the Police, 77 Harv. L. Rev. 499, 500 (1964). See
generally President’s Commission on Law Enforcement and Administration of
Justice, The Challenge of Crime In a Free Society 43-54 (1967).
8828 U.S.C. § 2412 (1970).
Mld.\ see S. Rep. No. 1329, 89th Cong., 2d Sess. (1966).
85 Recovery of reasonable attorney’s fees is already authorized in cases involving
illegal electronic surveillance. See 18 U.S.C. § 2520(c) (1970); note 86 infra.
86 The use of liquidated damages in civil suits for redress of governmental misconduct
has been suggested by several authors. See, e.g., Barrett, supra note 17, at 594-95;
Foote, supra note 82, at 496-97; Note, supra note 21, at 80. Violation of the electronic
surveillance provisions of the Omnibus Crime Control and Safe Streets Act of 1968
gives rise to a civil cause of action and entitles the victim to recover actual damages,
but not less than liquidated damages computed at the rate of $100 per day for each
day of violation or $1000, whichever is higher. 18 U.S.C. § 2520(a) (1970).
87 S. 881, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. § 2694(a)).
Any attorney who charges or collects more than 25 percent of the recovery as his fee
is subject to a fine of not more than $2,000 or imprisonment of not more than one
year or both. Id. (to be codified at 28 U.S.C. § 2694(b)). See also 28 U.S.C. § 2678
(1970) (similar provision for ordinary suits under Federal Tort Claims Act).
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Since S. 881 would be part of the Federal Tort Claims Act, a claim
would have to be presented, prior to trial, to the federal agency whose
officers allegedly violated the plaintiff’s fourth amendment rights.88
While the substantive law applied in a judicial determination of search
and seizure violations also would be applicable in administrative pro
ceedings under S. 881,89 the administrative procedure would be much
less formal than civil litigation90 and would improve and expedite the
disposition of claims.91 If the agency denies a claim or offers a settle
ment unacceptable to the plaintiff, suit then may be instituted in federal
district court.92 Under the Federal Tort Claims Act the plaintiff has
no right to a jury trial.93 However, lack of a jury trial option should
not prejudice a plaintiff,94 and judges who have become accustomed to
suppressing evidence in criminal cases that resulted in the release of a
defendant should have little difficulty in awarding damages to plaintiffs
in civil suits arising out of factual circumstances which would have re
quired the suppression of evidence under the exclusionary rule.95
—-- - - - ---------------------------------------------------------------------- !________
88 See 28 U.S.C. § 2675 (1970). The Attorney General has promulgated regulations
governing the processing of administrative claims under the Federal Tort Claims Act.
See 28 C.F.R. §§ 14.l-.il (1972). Federal agencies are authorized to settle claims against
the Government for up to $25,000. See 28 U.S.C. § 2672 (1970).
89 See generally K. Davis, Administrative Law Text § 1.05, at 11-15 (3d ed. 1972).
90 See F.C.C. v. Pottsville Broadcasting Co., 309 U.S. 134, 141-43 (1940); Retail
Clerks Local 1401 v. NLRB, 463 F.2d 316, 322 (D.C. Cir. 1972); K. Davis, supra note
89, § 8.01, at 194-95; McCormick’s Handbook of the Law of Evidence §§ 348-57
(2d ed. E. Cleary 1972). Civil litigation has proven to be too cumbersome and slow
to serve as either an effective deterrent or compensatory device. See P. Chevigny,
Police Power: Police Abuses in New York City 254-55 (1969).
91 See S. Rep. No. 1327, 89th Cong., 2d Sess. (1966) (benefits of administrative
handling of tort claims).
92 28 U.S.C. § 2674 (1970). Even after commencement of an action in federal dis
trict court, the Attorney General may compromise or settle any claim under the
Federal Tort Claims Act without approval of the court. Id. § 2677.
93 See 28 U.S.C. § 2402 (1970).
94 Juries usually arc not sympathetic to suits against the police, except in cases in
volving the most outrageous misconduct. See W. LaFave, supra note 24, at 423-24;
Schad, Police Liability for Invasion of Privacy, 16 Clev.-Mar. L. Rev. 428, 432-33
(1967). The plaintiff ordinarily either will have been convicted of a crime, or will
“lack the minimum elements of respectability which must be present to form a base
upon which the fiction of reparation can operate.” Foote, supra note 82, at 500.
Moreover, the sum ultimately recovered may not justify the expense of the suit, since
the amount recovered “would probably depend upon moral aspects of the case.” See
Ker v. Illinois, 119 U.S. 436, 444 (1886). As a result, the theoretical possibility of
damages has been a successful inducement to sue only for the respectable plaintiff who
is able to come into court with relatively clean hands. See Foote, supra note 82, at 500.
Under Mapp an illegal search is not validated by the fact that the defendant subse
quently is convicted. However, if the same person prosecutes a tort action, his guilt
or the unappealing moral aspects of his case may discredit him before the jury.
95 See Note, supra note 21, at 83 & n.74. See also Bivens v. Six Unknown Named
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Even if a plaintiff is awarded a substantial judgment under existing
tort remedies, policemen seldom are solvent enough to satisfy judgments
against them.*96 Moreover, where judgments are collectible, insurance97
and other protective methods98 are available to insulate the officer from
personal pecuniary loss. The combined effect of these circumstances
vitiates the potential deterrent effect of civil liability upon the individual
officer and, indirectly, upon departmental policy.99 Thus, an action
against the governmental unit which employs the police officer would
be the most effective remedy to provide redress for an illegal search and
seizure,100 and S. 881 provides such a remedy for violations by federal
employees.101 The tort liability provision of the bill not only provides
a financially solvent defendant but also ensures that the deterrent effects
of the judgment are felt on a policy-making level.102 Liability of the
federal government would encourage reforms in the selection, training,,
and supervision processes of governmental agencies by bringing abuses to
the attention of policy-making officials.103
Agents of Federal Bureau of Narcotics, 403 U.S. 388, 423 (1971) (Burger, C.J., dis
senting) .
96 Sec Task Force Report, supra note 26, at 199; Wingo, supra note 18, at 580 & n.49.
97 See Task Force Report, supra note 26, at 31. See generally Note, Municipal As
sumption of Tort Liability for Damage Caused by Police Officers, 1 N. Mex. L. Rev.
263, 270-74 (1971).
98 Several states indemnify governmental employees for judgments incurred as the
result of torts committed in the course of performing official duties. See, e.g., Conn.
Gen. Stat. Rev. § 7-465 (1972); III. Ann. Stat. ch. 24, § 1-4-5 (Smith-Hurd 1962);
Wis. Stat. Ann. § 270.58 (1958).
99 See Task Force Report, supra note 26, at 31.
100 See Wingo, supra note 18, at 581-82. See also Bivens v. Six Unknown Named Agents
of Federal Bureau of Narcotics, 403 U.S. 388, 422 (1971) (Burger, C.J., dissenting). This
concept is consistent with the doctrine of respondeat superior and the modern trend
to distribute the losses from damage awards among the beneficiaries of the enterprise.
See generally Molitor v. Kaneland Community Unit Dist., 18 Ill. 2d 11, 22-25, 163
N.E.2d 89, 94-96 (1959); Calabresi, Some Thoughts on Risk Distribution and the Law
of Torts, 70 Yale L.J. 499 (1961); James, Tort Liability of Governmental Units and
Their Officers, 22 U. Chi. L. Rev. 610, 653-54 (1955).
101 S. 881, 93d Cong., 1st Sess. § 2(a) (1973) (to be codified at 28 U.S.C. §§ 2692-93).
102 See Foote, supra note 82, at 514; Fuller & Casner, Municipal Tort Liability in
Action, 54 Harv. L. Rev. 437, 459-60 (1941); Jaffe, Suits Against Governments and
Officers: Damage Actions, 77 Harv. L. Rev. 209, 229-30 (1963); McGarr. The Ex
clusionary Rule: An Ill-Conceived and Ineffective Remedy, 52 J. Crim. L.C. & P.S.
266, 268 (1961).
103 See Kates & Kooba, Liability of Public Entities Under Section 1983 of the Civil
Rights Act, 45 S. Cal. L. Rev. 131, 140-41 (1972). See generally Foote, supra note 82,
at 514. Agency liability for employee-inflicted damages is perhaps the most effective
means to ensure observance of lawful procedures. See Note, Developing Govern
mental Liability Under 42 U.S.C. 1983, 55 Minn. L. Rev. 1201, 1209 (1971). See also
Report of the Task Force on Law and Law Enforcement, supra note 17, at 398-99;
Barrett, supra note 17, at 595; Mathes & Jones, Toward a “Scope of Official Duty”
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The Constitution and S. 881
Since S. 881 would require the federal courts to adopt a standard
different from that declared by the Supreme Court in Mapp for de
termining the admissibility of evidence seized in violation of the fourth
amendment, the bill directly raises the question whether Congress or
the Supreme Court should be the ultimate arbiter of the Constitution.104
To determine whose interpretation of the Constitution must take prece
dence, the power of the judiciary to provide for violations of the Con
stitution and the power of Congress to regulate the courts and interpret
the Constitution must be examined.
Although not explicitly set forth in the Constitution, the power of the
federal courts to create remedies to ensure enforcement of the guaran
tees contained in the Bill of Rights can be inferred from the language
of article III.105 The Supreme Court also has been given statutory
authority to review the decisions of the highest court of any state where
“any title, right, privilege, or immunity is specially set up or claimed
under the Constitution . . . .” 106107
The authority of the Court to review
the constitutionality of federal statutes has been accepted since Marbury
v. MadisonThus, the Supreme Court has the power to adjudicate
constitutional questions and to render decisions which the state and
Immunity for Police Officers in Damage Actions, 53 Geo. L.J. 889, 907-08 (1965); Taft,
supra note 20, at 817; Comment, Tort Liability of Law Enforcement Officers, State
Remedies, 29 La. L. Rev. 130, 143 (1968). But see Task Force Report, supra note 26,
at 31; James, supra note 100, at 652 n.252; Oaks, supra note 21, at 717-18 n.145.
104 This is the same fundamental issue that arose in the enactment of the Omnibus
Crime Control and Safe Streets Act of 1968, provisions of which were designed to
avoid the requirements of Miranda v. Arizona. See S. Rep. No. 1097, 90th Cong., 2d Sess.
54 (1968) (in support of constitutionality of bill limiting jurisdiction of federal courts
in confession cases); note 1 supra. See also Comment, Police Interrogation of Suspects:
The Court Versus the Congress, 57 Calif. L. Rev. 740, 761-65 (1969); Comment, Title
11 of the Omnibus Crime Control Bill: A Study of the Interaction of Law and Politics,
48 Neb. L. Rev. 193, 202-03 (1968).
105 U.S. Const, art. Ill, § 2; see Dellinger, Of Rights and Remedies: The Constitu
tion as a Sword, 85 Harv. L. Rev. 1532, 1541-42 (1972).
106 28 U.S.C. § 1257(3) (1970). This statute codifies authority which the Court already
had asserted in Martin v. Hunter's Lessee. 14 U.S. (1 Wheat.) 304 (1816).
107 5 U.S. (1 Cranch) 137 (1803). Although the Constitution does not explicitly
authorize the Court to review congressional legislation, the Court assumed this power
in Marbury and to date no serious challenges to that power have arisen. See generally
A. Bickel, The Least Dangerous Branch 1-28 (1962); Buchanan, Judicial Supremacy
Re-Examined: A Proposed Alternative, 70 Mich. L. Rev. 1279 (1972); Wright, The
Role of the Judiciary: From Marbury to Anderson, 60 Calif. L. Rev. 1262 (1972). Even
a sponsor of the Omnibus Crime Control Bill acknowledged the Court’s power to de
clare the bill unconstitutional. See Hearings on S. 614 Before the Subcomm, on Crim.
Law and Procedure of the Senate Comm, on the Judiciary, 90th Cong., 1st Sess. 80
(1967) (statement of Senator McClellan).
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federal governments are bound to enforce.108 In addition to the power
to adjudicate constitutional questions, the Court also has supervisory
power over the lower federal courts.109 Because the Constitution is not
the source of a decision premised upon the supervisory power of the
Supreme Court, the rigidities of a constitutional decision are avoided, and
the results are not binding on the states or Congress.110
Since S. 881 embodies a congressional remedy which differs from the
remedy provided by the Court in Mapp, the power of Congress to create
or dilute remedies where constitutional guarantees are involved must be
determined. Although no specific authorization to implement the guar
antees of the Bill of Rights is found in the Constitution,111 the power
of Congress to provide remedies for violation of constitutional rights
has been accepted largely as a matter of history.112 This acceptance is
attributable to the fact that the Congress as a fact-finding body has the
ability to evaluate the efficacy of the many possible remedies that are
usually available.113 Another view suggests that such power can be in
ferred from the judiciary clauses of articles I and III.114 Article I em
powers Congress “[t]o constitute Tribunals inferior to the Supreme
Court” 115 and article III vests judicial power in such “inferior Courts
as Congress may from time to time ordain and establish.”116 The
Supreme Court has acknowledged that this jurisdictional control affords
Congress the power to create and abolish remedies and to regulate
practice and procedure in the federal courts.117 This limited authority
108 See Comment, Title 11 of the Omnibus Crime Control Bill: A Study of the
Interaction of Law and Politics, 48 Neb. L. Rev. 193, 202-03 (1968).
i°9 See generally Hill, The Bill of Rights and the Supervisory Power, 69 Colum.
L. Rev. 181 (1969); Note, The Judge-Made Supervisory Power of the Federal Courts,
53 Geo. L.J. 1050 (1965); Note, The Supervisory Power of the Federal Courts, 76
Harv. L. Rev. 1656 (1963).
no
e.g., Marshall v. United States, 360 U.S. 310, 313 (1959); Jencks v. United
States, 353 U.S. 657, 668 (1957); McNabb v. United States, 318 U.S. 332, 340-41, 347
(1943).
w*-See Dellinger, supra note 105, at 1546.
112 See Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts:
An Exercise in Dialectic, 66 Harv. L. Rev. 1362, 1366 (1953).
113 Id.-, see Dennis v. United States, 341 U.S. 494, 539-42 (1951) (Frankfurter, J.,
concurring); Bork, Constitutionality of the President's Busing Proposals, in Hearings
on S. 3395 Before the Subcomm, on Education of the Senate Comm, on Labor and
Public Welfare, 92d Cong., 2d Sess. 1339 (1972).
114 See Dellinger, supra note 105, at 1546-47.
115 U.S. Const, art. I, § 8.
vw Id. art. Ill, § 1.
H7 See Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240 (1937).
In providing remedies and defining procedure in relation to cases and con
troversies in the constitutional sense the Congress is acting within its dele
gated power over the jurisdiction of the federal courts which the Congress
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to create or restrict remedies, coupled with the general law-making
power under article I, section 8, indicates that Congress to some extent
has power to legislate the remedies which federal courts apply. The
constitutional issue posed by S. 881, however, is whether Congress can
supersede the Supreme Court’s interpretation of a freedom included
in the Bill of Rights.118
A constitutional confrontation can be forestalled if, in fact, S. 881
is not in conflict with the Court’s interpretation of the fourth amend
ment. Since Mapp was based upon the factual conclusion that the ex
clusionary rule would function as a deterrent to illegal searches and
seizures,119 Congress appropriately could present to the Court a factual
determination and conclusion different from that upon which the Mapp
Court based its decision.120 When Mapp was before the Court, there
was a noticeable lack of empirical evidence that the exclusionary rule
functioned as a deterrent to illegal searches and seizures.121 Although
there has been no conclusive empirical evidence since Mapp that the
rule has functioned as a deterrent,122 the courts have continued to en
force the rule rigidly.123 S. 881 represents an attempt to acquaint the
Court with a congressional determination that the rule does not deter. If
the factual underpinnings of the exclusionary rule are discredited, S. 881
would not raise a constitutional issue, since the legislation would not
challenge the Court’s interpretation of the Constitution but rather the
factual basis of that theory.124 Congress has not yet held hearings on S.
881, on the exclusionary rule, or on the value of the rule as a deterrent.
But even if Congress were to find that the exclusionary rule has no deter
is authorized to establish. . . . Exercising this control of practice and pro
cedure the Congress is not confined to traditional forms or traditional
remedies. ... In dealing with methods within its sphere of remedial action
the Congress may create and improve as well as abolish or restrict
[remedies].
Id.-, see Dellinger, supra note 105, at 1547-49.
118 See Comment, supra note 107, at 202.
119 367 U.S. at 654-57.
120 This argument was advanced on behalf of the constitutionality of Title II by
the proponents of the Omnibus Crime Control and Safe Streets Act. See S. Rep. No.
1097, 90th Cong., 2d Sess. 63 (1968). See also Miranda v. Arizona, 384 U.S. 436, 467, 490
(1966) (Congress free to develop equally effective safeguards to protect self-incrimina
tion privilege during custodial interrogation).
121 See 367 U.S. at 677, 680-81 (Harlan, J., dissenting). Justice Harlan objected to an
extension of the federal exclusionary rule without the benefit of briefs or argument,
and noted that one-half of the states still adhered to the common law, non-exclusionary
rule. Id. See also Barrett, supra note 17, at 584-92.
122 See note 22 supra and accompanying text.
123 See notes 44-47 supra and accompanying text.
124 See S. Rep. No. 1097, 90th Cong., 2d Sess. 63 (1968).
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rent value, the Court should not follow its customary practice of de
ferring to congressional findings of fact125 since a fundamental freedom
involving personal liberty is at stake.126 A factually premised defense
of S. 881 ignores the Court’s language in Mapp that the exclusionary
rule is “part and parcel of the Fourth Amendment’s limitation upon
federal encroachment of individual privacy” 127 and thus constitutionally
mandated.
Since a factually premised defense of S. 881 is questionable, the only
remaining source of authority upon which Congress could base a consti
tutional interpretation of a fundamental freedom contrary to one made
by the Court is the congressional authority over remedies administered
by the federal courts. The question then becomes the degree to which
Congress has the power to create and restrict remedies where constitu
tional rights are involved. Although a remedy is the means by which
a court protects a particular right or provides redress for a wrong,128 a
constitutional right and a remedy may become inextricably bound to
gether.129 That point is reached when denial of the remedy would
render the constitutional right a “mere form of words.” 130 Thus, any
congressional restriction of an essential remedy is an unconstitutional
infringement of the fundamental right.131132
This limit on congressional power to define constitutional remedies
remained unchallenged until Katzenbacb v. MorganM2 In Morgan, the
125 See Cox, The Role of Congress in Constitutional Determinations, 40 U. Cinn. L.
Rev. 199, 200-01, 249-50 (1971).
126 The Court in Mapp stated “that the exclusionary rule is an essential part of both
the Fourth and Fourteenth Amendments . . . .” 367 U.S. at 657. As the Court later
pointed out, “[wjhere rights secured by the Constitution are involved, there can be
no rule-making or legislation which would abrogate them.” Miranda v. Arizona, 384 U.S.
436, 490 (1966). Thus, when personal freedoms are at issue, the Court should not adopt
alternative remedies based upon a congressional view of contemporary conditions
which is different from the view of the Court. See 82 Harv. L. Rev. 1392, 1400-01 (1968).
127 367 U.S. at 651. See also Linkletter v. Walker, 381 U.S. 618, 636 (1965); Bivens
v. Six Unknown Named Agents of Federal Bureau of Narcotics, 409 F.2d 718, 724 (2d
Cir. 1969), rev'd on other grounds, 403 U.S. 388 (1971).
128See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 162-63 (1803). See generally
Dellinger, supra note 105, at 1544-45; Sargentich & Seymour, The Congress Has No
Power Under the Constitution to Enact the Administration Proposals, in Hearings on
S. 3395, supra note 113, at 549-50; Thompson & Pollitt, Congressional Control of Judicial
Remedies: President Nixon’s Proposed Moratorium on “Busing” Orders, 50 N.C.L.
Rev. 809, 823-27 (1972).
129 See Sargentich & Seymour, The Congress Has No Power Under the Constitution
to Enact the Administration Proposals, in Hearings on S. 3395, supra note 113, at 549-50.
130
Mapp v. Ohio, 367 U.S. 643, 655 (1961); Dellinger, supra note 105, at 1548-49.
131 See Dellinger, supra note 105, at 1548-49; Sargentich & Seymour, The Congress Has
No Power Under the Constitution to Enact the Administration Proposals, in Hear
ings on S. 3395, supra note 113, at 549-50.
132 384 U.S. 641 (1966).
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Court held constitutional a section of the Voting Rights Act of 1965133
which had invalidated a New York law that disenfranchised thousands
of Puerto Ricans.134 The Court stated that the implementation clause of
the fourteenth amendment gave Congress broad discretion to decide
what legislation was necessary and proper to enforce the equal protec
tion clause.135 The only restraint placed upon this discretion was the
requirement that there be a causal nexus between the practice sought to
be prohibited and the factual evidence before the Congress.136
One commentator has suggested that Morgan embodies revolutionary
constitutional doctrine by altering radically a well defined relationship
which formerly had existed between the Court and Congress.137 In
Morgan, the Court recognized that Congress has power through sec
tion five, the implementation clause of the fourteenth amendment, to
determine what equal protection requires.138 Congress, by passing the
Voting Rights Act, exercised this power to invalidate a state law which
failed to meet congressional standards but which may have satisfied the
Court.139 Justice Harlan, dissenting in Morgan, objected to what he
believed was a delegation to Congress of the Court’s power to define the
substantive scope of the fourteenth amendment.140 According to Justice
Harlan, the majority’s position would permit Congress, in the exercise of
its section five discretion, to enact statutes which would dilute the equal
protection and due process decisions of the Court.141 The majority
opinion, however, indicated that congressional power under section five
is limited to adopting measures that enforce the guarantees of the
fourteenth amendment and do not “restrict, abrogate, or dilute these
guarantees.” 142 More recently in Oregon v. Mitchell,143 Justice Stewart,
concurring in part and joined by Chief Justice Burger and Justice
Blackmun, emphasized that Congress, while possessing a general power
under section five to protect fourteenth amendment rights, may not
“overstep the letter and spirit of any constitutional restriction in the
exercise of that power.” 144
133 Pub. L. No. 89-110, § 4(e), 79 Stat. 439, as amended, 42 U.S.C. § 1973b(e) (1970).
134 384 U.S. at 652-56.
135at 648-51.
136 Id. at 653-57.
137 See Bork, supra note 113, at 1332-33.
138 384 U.S. at 650-53.
139 See id. at 648; Lassiter v. Northampton County Bd. of Elections, 360 U.S. 45
(1959).
140 384 U.S. at 668 (Harlan, J., dissenting).
141 Id.
142 Id. at 651-52 n.10.
143 400 U.S. 112 (1970).
144 Id. at 287. See also id. at 128-29, 249 n.31 (Brennan, J., concurring in part).
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Morgan also has been cited in support of the proposition that, in situa
tions involving fundamental freedoms, the Court should defer to con
gressional judgment, where Congress has sufficient factual evidence be
fore it to support a reasonable conclusion contrary to that which the
Court has reached.145146
However, such an application of Morgan is er
roneous. In Morgan, the Court interpreted section five of the fourteenth
amendment which specifically empowers Congress to enact enforcing
legislation.140 None of the amendments comprising the Bill of Rights
contain similar clauses. Thus, Congress has no positive grant of authority
through which to restrict or abridge the enumerated rights of the first
ten amendments.147
S. 881 and Mapp are irreconcilable since Mapp is the Court’s interpre
tation of the fourth amendment, and S. 881 is a congressional attempt to
circumvent that interpretation. Any congressional attempt such as S.
881 that limits the effects of the exclusionary rule is unconstitutional
since it restricts a remedy which the Supreme Court has held essential
to the preservation of fourth amendment rights.148 Congress, however,
is not barred from proposing alternative remedies where the Court has
held a remedy to be “part and parcel” of the underlying constitutional
right.149 Such legislation would provide the Court with alternative
remedies that Congress considers equally effective in protecting the
rights involved. But it is for the Court, through its power of judicial
review, to determine whether the proposed remedy is as effective or bet
ter than the remedy it has been designed to replace.150 When funda
mental rights are involved, the Court should defer to a congressional
proposal only when the Court concludes that the suggested remedy is
more effective than the old in protecting fundamental constitutional
guarantees.151

Conclusion

Until the Supreme Court reconsiders the holding of Mapp, legislation
like S. 881 will be an unconstitutional attempt to qualify a remedy
which the Court has held to be essential to the preservation of a funda
mental right. Since the exclusionary rule will be retained for an inde
145 See S. Rep. No. 1097, 90th Cong., 2d Sess. 61-63 (1968); notes 120-127 supra and
accompanying text.
146 See 384 U.S. at 648.
147 See Read, Lawyers at Lineups: Constitutional Necessity or Avoidable Extrava
gance?, 17 U.C.L.A.L. Rev. 339, 362 n.70 (1969).
’ 148 Mapp v. Ohio, 367 U.S. 643, 657 (1961).
149 See Dellinger, supra note 105, at 1552-53.
150 See note 127 supra and accompanying text.
151 See Cox, supra note 125, at 249-50.
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terminate length of time, Congress should consider supplementing the
rule by enacting a tort remedy similar to the one proposed by S. 881.
Tort liability would not only augment the deterrent value of the ex
clusionary rule but would provide a necessary compensatory device
for the victims of illegal searches.

A PRACTICAL VIEW OF THE ELEVENTH
AMENDMENT—LOWER COURT
INTERPRETATIONS AND THE SUPREME
COURT’S REACTION
The eleventh amendment1 recently has emerged from the obscurity
which surrounded its first 170 years of existence. Several aspects of con
temporary political life have combined to cause heavier reliance on the
amendment by state governments.2 The scope of government activity
has widened to include areas previously under private control.3 In addi
tion, due process and equal protection concepts have been expanded to
include previously unrecognized claims against government defendants.4
Coupled with the broader interpretation of these constitutional protec
tions is the heightened public interest in litigation against governmental
organizations, evidenced by the increasing number of pro se cases against
state officials or agencies.5
1 U.S. Const, amend. 11. “The Judicial power of the United States shall not be con
strued to extend to any suit in law or equity, commenced or prosecuted against one
of the United States by Citizens of another State, or by Citizens or Subjects of any
Foreign State.” Id. The eleventh amendment was proposed by Congress on March 4,
1794, and declared to have been ratified by three-fourths of the state legislatures on
January 8, 1798. See 6 Annals of Congress 809 (1798); 3 Annals of Congress 476-77
(1794).
2 Between 1964 and 1972, eleventh amendment cases increased threefold in both the
district courts and the courts of appeals.
3 The recent proliferation of agency groups at the state level has shifted the emphasis
of private suits from those against state officers and employees to suits against public
authorities and municipal corporations. See S.J. Groves & Sons Co. v. New Jersey
Turnpike Authority, 268 F. Supp. 568, 574 (D.N.J. 1967). These agencies, although
usually performing governmental functions, are not synonymous per se with the “state”
described in the eleventh amendment. See, e.g., Southern Bridge Co. v. Department of
Highways, 319 F. Supp. 948 (E.D. La. 1970); George A. Fuller Co. v. Coastal Plains,
Inc., 290 F. Supp. 911, 914 (E.D. La. 1968); S.J. Groves & Sons Co. v. New Jersey Turn
pike Authority, supra at 573-75; notes 72-80 infra and accompanying text. But see Harris
v. Pennsylvania Turnpike Comm’n, 410 F.2d 1332, 1333-34 n.l (3d Cir. 1969). The dis
tinction has forced increasing judicial awareness of the problems created by expansion
of the amendment’s scope beyond suits against the state as the party of record. See also
Clean Air Act of 1970, 42 U.S.C. § 1857h-2(a) (1) (ii) (1970) (suits against government
instrumentalities permitted to extent allowed by eleventh amendment).
4 See generally Developments m the Lave—Equal Protection, 82 Harv. L. Rev. 1065,
1067-68 (1969). From a broad equal protection interpretation have emerged new classes
of suits against states or state agencies. Among them are those concerning state educa
tion financing. See Parker v. Mandel, 344 F. Supp. 1068 (D. Md. 1972); Serrano v. Priest,
5 Cal. 3d 584, 487 P.2d 1241, 96 Cal. Rptr. 601 (1971) (en banc).
5See, e.g., Meyer v. New Jersey, 460 F.2d 1252 (3d Cir. 1972) (per curiam); Shapiro
v. Maryland, 336 F. Supp. 1205 (D. Md. 1972); Wilgus v. Peterson, 335 F. Supp. 1385
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The rediscovery of the amendment, which is a limitation on federal
court jurisdiction where the state is a defendant, has coincided with the
resurrection of judicial arguments for increased abstention by federal
courts in favor of state courts.6 The eleventh amendment may be the
means by which courts justify increasing abstention and thus may be
the vehicle by which the division of labor between federal and state
courts is restructured. However, strict interpretation of the amendment
would increase the number of suits which could be brought only in
state courts, thereby leaving some classes of plaintiffs virtually remedi
less. Therefore, the practical effect of the amendment should be under
stood fully before it is applied, and its use should be limited by a full
comprehension of its original purpose—the preservation of federalism.

Purpose of the Eleventh Amendment
The eleventh amendment was added to the Constitution to protect
both the sovereignty of the states7 and the sanctity of their treasuries.8
Although article III of the Constitution had granted the Supreme Court
jurisdiction to hear cases “between a State and Citizens of another
State,” 9 substantial controversy existed whether this included suits in
which the state was a defendant.10 When Chief Justice Jay, in Chisholm
v. Georgia,11 stated that it did,12 the eleventh amendment was passed to
counteract the effects of the decision.13
The amendment is not, however, an unconditional recognition of the
absolute sovereignty of the states14 and must be read in the context of
(D. Del. 1972). This development of public interest law also has resulted in a greater
number of suits against public officials.
6See, e.g., Perry v. Sinderman, 408 U.S. 593, 604 (1972) (Burger, C.J., concurring);
Wisconsin v. Constantineau, 400 U.S. 433, 439-43 (1971) (Burger, C.J., dissenting);
Reetz v. Bozanich, 397 U.S. 82, 86 (1970).
7 See Mathis, The Eleventh Amendment: Adoption and Interpretation, 2 Ga. L. Rev.
207, 224-30 (1968).
8 See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 406 (1821); 1 C. Warren, The
Supreme Court in United States History 99 (1922). Sovereignty theories were far
less important than fear of financial disaster if suits against states could be maintained
successfully. Id. at 99. But see The Federalist No. 81, at 511 (Wright ed. 1961).
9 U.S. Const, art. Ill, § 2, cl. 1.
10 Mathis, supra note 7, at 211-14.
U2 U.S. (2 Dall.) 419 (1793).
12 Id. at 476-78.
13 See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 406 (1821}; Mathis, supra note 7,
at 227-28. See generally C. Jacobs, The Eleventh Amendment & Sovereign Immunity
27-40 (1972).
14 The amendment serves as a buffer between the limited sovereignty of the states
and the overriding power of the federal government. Cf. Jefferson v. Hackney, 406 U.S.
535, 542 (1972), quoting King v. Smith, 392 U.S. 309, 316 (1968); Rothstein v. Wyman,
467 F.2d 226, 232 (2d Cir. 1972), cert, denied, 41 U.S.L.W. 3527 (U.S. Apr. 2, 1973).
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the whole Constitution.15 This interpretive framework for the eleventh
amendment was recognized in 1903 when the Court stated:

It would, indeed, be most unfortunate if the immunity of the in
dividual States from suits by citizens of other States, provided
for in the Eleventh Amendment, were to be interpreted as nullifving those other provisions which confer power on Congress. . . .
Much less can the Eleventh Amendment be successfully pleaded
as an invincible barrier to judicial inquiry whether the salutary
provisions of the Fourteenth Amendment have been disre
garded. ...”16
The Court’s candid statement indicates that the limitation is grounded
not only in the original Constitution but also in later conceptions of state
sovereignty resulting from events such as the Civil War.17 The adoption
of the thirteenth through fifteenth amendments is evidence of this
changed conception.18 Although later courts have been less explicit in
defining the amendment’s scope, they have continued to recognize that
the dual sovereignties concept places limits on its literal wording.19

Development of the Eleventh Amendment
The eleventh amendment appears on its face to bar absolutely the
jurisdiction of the federal courts in suits by individuals against states.20
See also Parden v. Terminal Ry., 377 U.S. 184, 196 (1964) (waiver of immunity by
entry into federal field “is in accord with the common sense of this Nation’s federalism”);
Erdmann v. Stevens, 458 F.2d 1205, 1212 (2d Cir. 1972) (Lumbard, J., concurring)
(limitation of federal jurisdiction is an attempt to minimize the potential for conflict
between the federal and state systems). The limitation is based at least in part upon
the premise that state courts, to the same extent as federal courts, are obligated to en
force the United States Constitution. See Ex parte Young, 209 U.S. 123, 176 (1908)
(Harlan, J., dissenting).
15 See Prout v. Starr, 188 U.S. 537, 543 (1903); Poindexter v. Greenhow, 144 U.S. 270,
286 (1885); Pilling, An Interpretation of the Eleventh Amendment, 15 Mich. L. Rev.
468 (1917).
16 Prout v. Starr, 188 U.S. 537, 543 (1903); see Parden v. Terminal Ry., 377 U.S. 184,
196 (1964). Although the Supreme Court has not found the amendment a limitation on
pre-existing clauses of the Constitution, it has been urged to do so in several dissents.
See Ex parte Young, 209 U.S. 123, 182 (1908) (Harlan, J., dissenting); Virginia Coupon
Cases, 114 U.S. 270, 331 (1885) (Bradley, J., dissenting). The Court reconsidered the
issue this term. See Employees of the Dep’t of Pub. Health & Welfare v. Department
of Pub. Health & Welfare, 41 U.S.L.W. 4493 (U.S. Apr. 18, 1973).
17 See Pilling, supra note 15, at 469.
18 See id.
19 See Note, Private Suits Against States in the Federal Courts, 33 U. Chi. L. Rev. 331,
333 n.10 (1966); note 14 supra.
20 The amendment, while speaking only of suits in law or equity, has been held equally
applicable to suits in admirality. See Ex parte New York, 256 U.S. 503, 510-11 (1921);
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However, interpretation by the courts has been inconsistent with the
terms of the amendment, and in practice the amendment has never been
held a complete bar.21 Its effect has been limited by the use of legal
fictions22 and by the concept of waivability.23 Partially because the
amendment was passed to overrule a Supreme Court decision,24 its effect
at first was restricted severely by the Court. In Cohens v. Virginia2^
Chief Justice Marshall suggested that the amendment only encompassed
suits by individuals requesting payment of state debts.2627Three years
later in Osborn v. Bank of the United States21 Marshall declared that
the amendment was applicable only when the state was a party of rec
ord28 and consequently opened the great eleventh amendment loophole
naming a state officer as defendant rather than the state.29 This limiting
interpretation of the amendment prevailed until the late nineteenth cen
tury, when the dire financial condition of the states rekindled judicial
awareness of the original purposes of the amendment.
After 1880, in a series of cases involving attempts by individuals to
force states either to pay interest on state bonds30 or to accept bond
Principe Compania Naviera, S.A. v. Board of Comm’rs, 333 F. Supp. 353, 354 (E.D. La.
1971); Fylipoy v. Gulf Stevadore Corp., 257 F. Supp. 166, 168 (S.D. Tex. 1966). See also
Ex parte New York, 256 U.S. 490, 497 (1921). The amendment also applies when a state
is impleaded in an existing suit. See Lee v. Brooks, 315 F. Supp. 729, 730 (D. Hawaii
1970).
21 In the first case dealing directly with the eleventh amendment, Chief Justice Marshall
held that the prohibition did not extend to appeals from criminal convictions where
the state became the party defendant. Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 407
(1821).
22 See Ex parte Young, 209 U.S. 123, 155-60, 167 (1908); notes 103-107 infra and ac
companying text.
23 See Clark v. Baranrd, 108 U.S. 436, 447-48 (1883); note 114 infra and accompanying
text.
24 The amendment overruled Chisholm v. Georgia. 2 U.S. (2 Dall.) 419 (1793); see
Holingsworth v. Virginia, 3 U.S. (3 Dall.) 378, 381 (1798).
25 19 U.S. (6 Wheat.) 264 (1821).
26/d. at 406-07.
27 22 U.S. (9 Wheat.) 738 (1824).
28 Id. at 857. Chief Justice Marshall admitted, however, that the officer named must
have some personal responsibility for the act charged. Id. at 858-59. This requirement
was the basis for the first break-down in the party of record restriction when, in
Hagood v. Southern, the Court found that a suit against a state comptroller-general to
force specific performance of a bond contract was a suit against the state even though
it was not a party defendant, because the named party had no personal interest in the
suit. 117 U.S. 52, 67 (1886).
29 The theory was that an act by a state officer under an unconstitutional law is not
the act of the state at all and therefore suit to enjoin the officer’s action could be main
tained in federal court without running afoul of the eleventh amendment. 22 U.S. (9
Wheat.) at 836-37; see notes 102-107 infra and accompanying text.
30 See Louisiana v. Jumel, 107 U.S. 711 (1882).
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coupons in payment of state taxes,31 the Court gave the eleventh amend
ment its broadest interpretation. In In re Ayres
*
2 and Hans v. Louisiana
**
the Court barred any suit in federal court against either a state or its
officials if the purpose of the suit was to enforce a state contract.34 Howsi
e.g., In re Ayres, 123 U.S. 443 (1887); Hagood v. Southern, 117 U.S. 52 (1886);
Virginia Coupon Cases, 114 U.S. 269 (1885). The Virginia Coupon Cases were of two
types. In Poindexter v. Greenhow, persons whose property was taken for non-payment
of taxes claimed tender of Virginia bond coupons in satisfaction of the taxes as a basis
for their suit in detinue. Id. at 273-74. The Court held that it had jurisdiction to consider
the validity of the refusal to accept the coupons as part of the suit against the officer
for a personal trespass, and that the claim was not barred as a suit against the state. Id.
at 288. However, in Carter v. Greenhow, the Court found that a suit for damages for
refusal to accept the coupons tendered did not state a cause of action. 114 U.S. at 317,
320, 323. While the majority in these cases did not find the suits barred by the eleventh
amendment, the four dissenting justices, foreshadowing the decisions in Hagood and
Ayres, did. Id. at 338 (Bradley, J., Waite, C.J., Miller & Gray, JJ., dissenting). The dis
sent argued that a claim that an act of a state is unconstitutional can be maintained in
district court only in response to an aggressive act by the state, and cannot be brought
to force the state to act where it has declined to do so. Id. at 335-37.
32 123 U.S. 443 (1887).
33 134 U.S. 1 (1890).
^Id. at 20-21; 123 U.S. at 505. Suits alleging unconstitutional impairment of contract
obligations were also included in the eleventh amendment prohibition. See id. In Ayres,
the Court found, as a collateral issue, that a non-citizen of Virginia could not bring
suit in federal court against the state attorney general to enjoin actions amounting to a
breach of contract. Id. at 502 03. The Court found that the suit was against the state
and barred by the eleventh. Id. at 507. In Hans, this restriction was extended to cover
suits by citizens of a state against their own state. 134 U.S. at 15. See also New Hamp
shire v. Louisiana, 108 U.S. 76, 91 (1883). The Hans extension also applies to third
party actions against a state. Lee v. Brooks, 315 F. Supp. 729 (D. Hawaii 1970).
There has been much discussion whether the decision in Hans amounted to an ex
tension of the eleventh amendment or whether it was merely an interpretation of the
original limitations on the jurisdiction of the federal courts found in article III of the
Constitution or in common law sovereign immunity. See Parden v. Terminal Ry., 377
U.S. 184, 192 (1964) (eleventh); Great N. Life Ins. Co. v. Read, 322 U.S. 47, 51 (1944)
(common law); Ex parte New York, 256 U.S. 490, 497-98 (1921) (eleventh); Duhne v.
New Jersey, 251 U.S. 311, 313 (1920) (Constitution construed as a whole); Miller,
Service of Process on State, Local, and Foreign Governments Under Rule 4, Federal
Rules of Civil Procedure—Some Unfinished Business for the Rulemakers, 46 F.R.D. 101,
108-09 & n.22 (1969) (article III). See generally Comment, Private Suits Against States
in the Federal Courts, 33 U. Chi. L. Rev. 331, 334-35 (1966). The article III theory
finds support in the dissenting opinion in the Virginia Coupon Cases. See 114 U.S. at
337-38 (Bradley, J., Waite, C.J., Miller & Gray, J.J., dissenting). This is indicative of
the basis of Hans because the dissent in the Virginia Coupon Cases and the majority
opinion in Hans were both written by Justice Bradley, and the dissenting justices in the
Virginia Coupon Cases joined the majority in Hans. Compare 134 U.S. at 9 with 114
U.S. at 330. The debate is historically interesting, but its only practical effect would
arise from a decision that the eleventh amendment, as a specific limitation on article III,
actually permits suits by citizens against their own states by not forbidding them. The
Supreme Court considered the issue this term in Employees of the Department of Public
Health & Welfare v. Department of Public Health & Welfare, and appears to have
determined that Hans rests on the eleventh amendment. 41 U.S.L.W. 4493, 4494 (U.S.
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ever, this expansive interpretation of the eleventh was limited in 1908 by
Ex parte Young.*
3536In a return to Chief Justice Marshall’s position in
Osborn™ the Young Court held that, because actions by a state officer
to enforce a statute alleged to be unconstitutional were not acts of the
state, the eleventh amendment did not bar a suit to enjoin such acts.37
Although the Court in Young refused to overrule Ayres,38 it can be
argued that the cases are factually indistinguishable.39 Both Ayres and
Young involved an ultimate incident of state sovereignty—the power of
a state to use its own courts to enforce its laws.40 These two cases reached
the Supreme Court in habeas corpus petitions from state attorneys gen
eral jailed for refusal to obey federal court injunctions forbidding them
to bring suits to enforce certain state laws.41 Allowing the injunction
actions in federal courts strengthens the dual sovereignties interpretation
of the amendment42 and suggests that the amendment is not in fact a bar
Apr. 18, 1973). Justice Marshall concurring and Justice Brennan in dissent disagreed,
Marshall viewing Hans as based on article III, and Brennan seeing it as a common law
immunity case. Id. at 4497, 4504.
35 209 U.S. 123 (1908).
36 See Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 737, 836-87 (1824).
37 209 U.S. at 159-60.
38 Id. at 152-53.
39Sec id. at 189-90 (Harlan, J., dissenting). In Ayres, an injunction prevented the Vir
ginia Attorney General from instituting suit to recover taxes paid with state bond
coupons on the grounds that such action violated the contract clause of the Constitution.
123 U.S. at 486-87. In Young an injunction forbade the Minnesota Attorney General
to institute suit to enforce a rate-making law because the law amounted to an uncon
stitutional taking of property. 209 U.S. at 131-32. The essential issue in each case was
whether the lower federal court had jurisdiction to entertain the original suit. See 209
U.S. at 134; 123 U.S. at 485-87. The Court in Young distinguished Ayres on the ground
that Ayres was brought to enforce a contract whereas the action in Young was de
signed to prevent enforcement of a law. 209 U.S. at 152-53, 167. Justice Harlan main
tained that the same question was crucial in each—could a federal court bar a state
from the use of its own court to enforce its own laws? Id. at 190, 203-04 (Harlan, J.,
dissenting). See also Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299, 304-05 (1952).
40 209 U.S. at 190, 203-04 (Harlan, J., dissenting). This issue recently has been con
sidered by the Court in the context of the federal anti-injunction statute. Mitchum v.
Foster, 407 U.S. 225, (1972); Younger v. Harris, 401 U.S. 37 (1971); see 28 U.S.C.
§ 2283 (1970). The Court in Younger found that the anti-injunction statute limited the
power of federal courts to interfere in state court proceedings because of the principles
of equity, comity and federalism. 401 U.S. at 43-45; see Mitchum v. Foster, 407 U.S.
225, 243 (1972). However, the Court explicitly refrained from considering the effect of
the statute in the Younger situation, where state court proceedings had not begun before
the injunction issued. 401 U.S. at 41. Even if the Younger situation were to come within
the present interpretation of the anti-injunction statute, the barring of this extreme form
of federal interference with the states should not significantly affect the power of the
federal courts in most suits against states.
41 209 U.S. at 126; 123 U.S. at 445.
42 See notes 14-19 supra and accompanying text.
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to federal court jurisdiction where an unconstitutional act by the state
or its officers is alleged. This less restrictive interpretation of the amend
ment in constitutional cases has continued and is especially apparent in
the Court’s actions in school desegregation43 and reapportionment cases.44
Until the middle of this century, the Supreme Court considered the
eleventh amendment almost exclusively in the context of constitutional
claims. The more recent decisions in the non-constitutional areas have
been more internally consistent than those involving the Constitution.
Suits based on federal statutory causes of action usually revolve around
the issue of constructive waiver of immunity by the state’s entry into
a federal sphere of regulation.45 However, a recent district court decision
suggests that a constructive or explicit waiver is not in fact a prerequisite
for federal jurisdiction over any federally based claim against a state.46
During the 1972 term, for the first time since the birth of the construc
tive waiver doctrine in 1964,47 the Supreme Court reconsidered the
issue.48 Suits against a state on a cause of action created solely by state
law consistently have been barred from federal court unless the state
has given clear consent to suit in that court.49 Claims against states by
name on common law causes of action have been fairly rare,50 and the
major issue in suits against a state agency usually is whether the suit is
in fact against the state and, therefore, barred by the amendment.51
43 See Griffin v. County School Bd., 377 U.S. 218, 228 (1964); Sweatt v. Painter, 339
U.S. 629 (1950).
44 See Reynolds v. Sims, 377 U.S. 533 (1964); Baker v. Carr, 369 U.S. 186 (1962).
45 See notes 130-144 infra and accompanying text.
46 See Burnham v. Department of Pub. Health, 349 F. Supp. 1335, 1341 (N.D. Ga.
1972).
47 See Parden v. Terminal Ry., 377 U.S. 184, 196-97 (1964) (state waived immunity
to suit under Federal Employee Labor Act by operating railroad in interstate commerce).
43 Employees of the Dep’t of Pub. Health & Welfare v. Department of Pub. Health &
Welfare, 41 U.S.L.W. 4493 (U.S. Apr. 18, 1973).
49 Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 465-66 (1945); Great N.
Life Ins. Co. v. Read, 322 U.S. 47, 54-55 (1944). Both these suits were actions to compel
state tax refunds. 323 U.S. at 460; 322 U.S. at 48. The state laws allowed refund suits in
state court, and the issue was whether the state thereby waived its immunity to suit in
federal court. 323 U.S. at 464; 322 U.S. at 53. But see Reagan v. Farmers’ Loan & Trust
Co., 154 U.S. 362 (1894). In this similar case, the Court held that “a court of competent
jurisdiction in Travis County” included the federal court, and that the state had there
fore waived its immunity under the eleventh amendment. Id. at 392; see Mississippi River
Fuel Corp. v. Cocreham, 382 F.2d 929, 932-36 (5th Cir. 1967) (consent in state statute).
50 See O’Neill v. Pennsylvania, 459 F.2d 1 (3d Cir. 1972) (per curiam) (contract
action barred by the eleventh); Lipman v. Massachusetts, 345 F. Supp. 523 (D. Mass.
1972) (contract action barred by the eleventh). But see Daye v. Pennsylvania, 344 F.
Supp. 1337 (E.D. Pa. 1972) (tort suit; waiver alleged by receipt of federal funds).
51 Contract suits are often held barred as against the state. See Hamilton Mfg. Co. v.
Trustees of State Colleges, 356 F.2d 599 (10th Cir. 1966); DeLong Corp. v. Oregon State
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Eleventh Amendment

Although courts have developed a series of working rules by which
to decide eleventh amendment issues, judicial confusion still exists re
garding the legal character of the eleventh. Courts have called the amend
ment both a jurisdictional question and a defense on the merits.52 This
inconsistency is a result of judicial confusion between eleventh amend
ment principles and sovereign immunity. The distinction between these
two concepts is frequently obscured by court decisions which speak of
“sovereign immunity as embodied in the Eleventh Amendment.” 53 Al
though sovereign immunity was originally a basis for the eleventh,54 and
the amendment is to some extent founded on the same principle of sep
aration of powers,55 the two doctrines are distinct. While the purpose
of sovereign immunity is to prevent courts and plaintiffs generally from
interfering with the workings of government,56 the eleventh was de
Highway Comm’n, 233 F. Supp. 7 (D. Ore. 1964), aff'd, 343 F.2d 911 (9th Cir. 1965),
cert. denied, 382 U.S. 877 (1965); Weyerhauser Co. v. State Roads Comm’n, 187 F. Supp.
766 (D. Md. 1960). But see Southern Bridge Co. v. Department of Highways, 319 F.
Supp. 948 (E.D. La. 1970); Fabrizio & Martin v. Board of Educ., 290 F. Supp. 945
(S.D.N.Y. 1968); George A. Fuller Co. v. Coastal Plains, Inc., 290 F. Supp. 911 (E.D.
La. 1968); Baton Rouge Constr. Co. v. West Hatchie Drainage Dist., 279 F. Supp. 430
(N.D. Miss. 1968). Likewise, tort suits are sometimes barred by the eleventh. See Meyerhoff v. East Township School Dist., 280 F. Supp. 81 (M.D. Pa. 1968); Peter Kiewit Sons,
Co. v. South Dakota State Highway Comm’n, 269 F. Supp. 333 (D.S.D. 1967); Fylipoy
v. Gulf Stevedore Corp., 257 F. Supp. 166 (S.D. Tex. 1966). See also Tardan v. Chevron
Oil Co., 463 F.2d 651 (5th Cir. 1972) (suit to quiet title barred by eleventh).
52 Compare In re Ayres, 123 U.S. 443, 507 (1887) (eleventh is jurisdictional) 'with
Sostre v. McGinnis, 442 F.2d 178, 205 (2d Cir. 1971), cert, denied, 404 U.S. 1049 (1972)
(eleventh is codification of sovereign immunity) and Ward v. Ackroyd, 344 F. Supp.
1202, 1214 (D. Md. 1972) (eleventh is a “defense of sovereign immunity”). The legal
nature of the eleventh amendment creates extreme confusion in some decisions where
the court reaches the merits first and then decides that the eleventh bars consideration
of the claim. See Lipman v. Massachusetts, 345 F. Supp. 523, 526 (D. Mass. 1972); Kirker
v. Moore, 308 F. Supp. 615, 618 (S.D.W. Va. 1970).
53 See Employees of the Dep’t of Pub. Health & Welfare v. Department of Pub. Health
& Welfare, 41 U.S.L.W. 4493, 4495 (U.S. Apr. 19, 1973); Sostre v. McGinnis, 442 F.2d
178, 205 (2d Cir. 1971), cert, denied, 404 U.S. 1049 (1972); Adams v. Harris County, 316
F. Supp. 938, 943 (S.D. Tex. 1970), rev'd on other grounds, 452 F.2d 994 (5th Cir. 1971),
cert, denied, 406 U.S. 968 (1972). But see 41 U.S.L.W. at 4496 (Marshall, J., concurring)
(eleventh amendment distinct from sovereign immunity).
54 See Mathis, supra note 7, at 215-30.
55 In re Ayres, 123 U.S. 443, 505 (1887) (eleventh prevents states from having to ac
count for actions before judiciary).
56 See Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 704 (1949); Great
N. Life Ins. Co. v. Read, 322 U.S. 47, 53-54 (1944); ef. Barr v. Matteo, 360 U.S. 564, 57172 (1959) (absolute immunity from suit for government officers acting within scope
of office maintains effective administration).
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signed to prohibit the federal government, through its courts, from in
terfering in the internal functions of state government.57
The wording of the amendment itself suggests that it raises a jurisdic
tional question.58 Although some courts have interpreted it as merely
a defense,59 the policy reason behind the eleventh amendment—to pre
serve federalism—indicates that the jurisdictional interpretation is more
legitimate. Under a jurisdictional interpretation, suits would be barred
from federal courts before consideration on the merits, thereby pre
serving the separate integrity of the state judicial system. Dismissal of
the suit for lack of jurisdiction would not be res judicata in a later suit
in a state court on the same cause of action, but would merely function
57 See Missouri v. Fiske, 290 U.S. 18, 25 (1933); Ex parte New York, 256 U.S. 490,
497-98 (1921). The current practical effect of this distinction is that waiver of the
eleventh amendment is a question of federal law. Parden v. Teminal Ry., 377 U.S. 184,
196 (1964); Briggs v. Sagers, 424 F.2d 130, 133 (10th Cir. 1970), cert, denied, 400 U.S.
829 (1970); Daye v. Pennsylvania, 344 F. Supp. 1337, 1341 (E.D. Pa. 1972); S.J. Groves
& Sons Co. v. New Jersey Turnpike Authority, 268 F. Supp. 569, 571 (S.D.N.J. 1967).
On the other hand, waiver of sovereign immunity is a matter of state law. See O’Neill
v. Pennsylvania, 459 F.2d 1, 2 (3d Cir. 1972) (per curiam); Walstad v. University of
Minn. Hosps., 442 F.2d 634, 642 (8th Cir. 1971); Lovrinoff v. Helms Express, Inc., 309
F. Supp. 145, 147 (W.D. Pa. 1970). Courts split on the intermediate question whether
federal or state law is to be employed to determine if an agency is an alter ego of the
state. Compare Centraal Stikstof Verkoopkantoor, N.V. v. Alabama State Docks Dep’t.,
415 F.2d 452, 456-57 (5th Cir. 1969) (state law) and Fleming v. Upper Dublin Pub.
School Dist., 141 F. Supp. 813, 813 (E.D. Pa. 1956) (state law) with S.J. Groves & Sons
Co. v. New Jersey Turnpike Authority, 268 F. Supp. 568, 571 (S.D.N.J. 1967) (federal
law).
58 U.S. Const, amend. XI; note 1 supra-, see Missouri v. Fiske, 290 U.S. 18, 25 (1933);
In re Ayres, 123 U.S. 443 (1887); Centraal Stikstof Verkoopkantoor, N.V. v. Alabama
State Docks Dep’t, 415 F.2d 452 (5th Cir. 1969). Even if the amendment is jurisdictional
in scope, the Supreme Court has found it to be waivable. See Ford Motor Co. v. Depart
ment of Treasury, 323 U.S. 459, 464-65 (1945); Missouri v. Fiske, 290 U.S. 18, 20 (1933);
notes 136-137 infra and acompanying text. See also Whitner v. Davis, 410 F.2d 24, 29
(9th Cir. 1969); Missouri Pac. R.R. v. Travelers Ins. Co., 281 F. Supp. 100, 102 (E.D.
La. 1968); Comment, supra note 34, at 333 n.10. This anomalous position is further sup
ported by the holding that the issue can be raised at the Supreme Court level even
though not argued in the lower court. See Ford Motor Co. v. Department of Treasury,
323 U.S. 459, 467 (1945); Great N. Life Ins. Co. v. Read, 322 U.S. 47, 64 (1944) (Frank
furter, J., dissenting); Mississippi River Fuel Corp. v. Cocreham, 382 F.2d 929, 932 (5th
Cir. 1967), cert, denied, 390 U.S. 1014 (1968).
59 See, e.g., Illinois Cent. R.R. v. Adams, 180 U.S. 28, 37 (1901), citing Osborn v. Bank
of the United States, 22 U.S. (9 Wheat.) 738, 858 (1824) (where party of record not a
state, eleventh amendment question should be decided on merits rather than as jurisdic
tional question); Roth v. Board of Regents, 310 F. Supp. 972, 974-75 (W.D. Wis. 1970),
aff’d, 446 F.2d 806 (7th Cir. 1971), rev'd on other grounds, 408 U.S. 564 (1972) (eleventh
not a jurisdictional bar to civil rights action); Weyerhauser v. State Roads Comm’n,
187 F. Supp. 766, 770-71 (D. Md. 1960). As a defense, the eleventh could, of course, be
waived by failure to raise it. See Poore & Koeber, Cyclopedia of Federal Practice
§ 15.50 (1968). But see Ford Motor Co. v. Department of Treasurv, 323 U.S. 459, 467
(1945); cf. United States v. Donnelly, 397 U.S. 286, 295 n.5 (1970).
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as a direct estoppel on the jurisdiction issue. If a state could use the
eleventh amendment as a defense, a complete bar to suit in state and
federal court might result.
Even courts which view the amendment as jurisdictional have under
standable difficulties in classifying that jurisdiction as either subject mat
ter or personal, because the amendment, as interpreted, bears character
istics of both. Like personal jurisdiction, it consistently has been held
waivable.60 On the other hand, the eleventh amendment issue may be
raised at any step of the judicial process,61 and is not waived by a general
appearance and answer on the merits,62 both unique characteristics of
subject matter jurisdiction.63 Therefore, the amendment cannot be classi
fied as relating only to either subject matter or personal jurisdiction and
should be recognized as having attributes of both.64

Application of

the

Eleventh

PARTIES PLAINTIFF

Perhaps the only area in which the courts are consistent in their ap
proach to the eleventh amendment is party-plaintiff problems. Although
the amendment nominally precludes federal court jurisdiction only in
cases against a state brought by citizens of another state or aliens,65 its
bar has been extended to include plaintiffs other than those mentioned
in the amendment itself. For example, its protective shield has been in
terpreted to cover suits against a state by citizens of the same state.66 Al
though section two of article III of the Constitution confers jurisdiction
on federal courts in suits between states, an action brought by one state
against another violates the eleventh amendment if the plaintiff state
actually is bringing the claim for an individual citizen.67 Finally, the
60 See F. James, Civil Procedure § 12.6 (1965); note 115 infra and accompanying text.
61 See Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 467 (1945).
62 See id. at 466-67; see notes 123-124 i?ifra.
63 See C. Wright, Law of Federal Courts § 7 (2d ed. 1970). See also F. James, supra
note 60, § 12.6 (personal jurisdiction waived by appearance or answer on merits).
64 See Employees of the Dep’t of Pub. Health & Welfare v. Department of Pub.
Health & Welfare, 41 U.S.L.W. 4493, 4498 n.10 (U.S. Apr. 18, 1973) (Marshall, J., con
curring) .
65 U.S. Const, amend XI.
66 See Employees of the Dep’t of Pub. Health & Welfare v. Department of Pub.
Health & Welfare, 41 U.S.L.W. 4493, 4494 (U.S. Apr. 18, 1973); notes 32-34 supra and
accompanying text.
67See North Dakota v. Minnesota, 263 U.S. 365, 374-76 (1923) (dicta); cf. Hawaii v.
Standard Oil Co., 405 U.S. 251, 258 n.12 (1972) (although doctrine of parens patriae
viable, held not to authorize damage action under Clayton Act). Early in the judicial
interpretation of the eleventh amendment, the Supreme Court examined the exercise
of control over litigation initiated by one state against another to determine whether
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amendment has been extended to bar federal court entry when a foreign
country is plaintiff.68
There is also agreement, however, that the amendment does not en
compass some legal situations to which it might extend under a broad
interpretation. For example, the amendment does not cover suits in
which the United States69 or another state70 is the actual plaintiff. Cases
in which the state is plaintiff in the court of original jurisdiction but be
comes the defendant-in-error on appeal are similarly beyond the scope
of the amendment.71
PARTIES DEFENDANT

The crucial factor in determining whether to apply the eleventh
amendment is the remedy requested. Language to the contrary by the
courts is merely a smokescreen for the real judicial concern—the power
of the federal courts over state governments. However, most courts first
consider the superficial eleventh amendment issue, the characterization
of the party defendant, since the amendment appears to bar federal court
jurisdiction in certain cases solely because the state is the defendant.72
the suit was actually one for the benefit of an individual. See New Hampshire v.
Louisiana, 108 U.S. 76 (1883). In deciding that New Hampshire was merely represent
ing an individual interest by suing as assignee of Louisiana bonds held by a New Hamp
shire citizen, the Court cited four factors: the bondholder paid all legal expenses, re
tained authorization to conclude a compromise, received any state recovery, and
utilized private counsel in addition to the state attorney general. Id. at 89. The eleventh
amendment does not bar suits where the United States sues a state on behalf of indi
viduals if the United States is also enforcing its own law. See Hodgson v. Board of
Educ., 344 F. Supp. 79, 86 (D.N.J. 1972) (action by Secretary of Labor to enforce Fair
Labor Standards Act).
68 See Monaco v. Mississippi, 292 U.S. 313, 330 (1934). The Court based this decision
on the practical consideration that the foreign country enjoyed immunity similar to
that of a state and could not itself be sued absent consent. Id. at 330.
69 See United States v. California, 297 U.S. 175 (1936); United States v. Texas, 143
U.S. 621, 642-43 (1892); United States v. Pennsylvania, 349 F. Supp. 1370, 1385-86 (E.D.
Pa. 1972). The eleventh may not apply if the United States is the real party in interest,
even if it is not a named plaintiff. See Marquardt Corp. v. Weber County, 360 F.2d 168,
171 (10th Cir. 1966). In Marquardt, two companies alleged that the Utah state tax was
discriminatory. Since they held a contract requiring the United States to reimburse
them for taxes paid, the court held the eleventh not applicable. Id. at 171. Impleader
of a state in a tort action by the United States is also allowable. See Lee v. Brooks, 315
F. Supp. 729, 732 (D. Hawaii 1970). See also United States v. California, 328 F.2d 729,
735-36 (9th Cir. 1964), cert, denied, 379 U.S. 817 (1965).
70 See North Dakota v. Minnesota, 263 U.S. 365 (1923). But see note 67 supra and
accompanying text.
71 See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 407 (1821).
72 A suit by an individual naming the state as defendant almost certainly will be
barred by the eleventh amendment unless a waiver is found. See, e.g., Neal v. Georgia,
469 F.2d 446, 449 (5th Cir. 1972); O’Neill v. Pennsylvania, 459 F.2d 1 (3d Cir. 1972);
Knight v. New York, 443 F.2d 415, 417-18 (2d Cir. 1971); Janda v. Illinois, 348 F. Supp.
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Despite the eleventh amendment, a suit against an agency or political
subdivision or a state may be within federal jurisdiction if the defendant
is somehow independent of the state or is not an “alter ego” of the state.73
In determining whether the agency or subdivision is an alter ego, the
courts look at one or a combination of characteristics of the agency
which indicate its relationship to the state. Some courts, using a dis
tinction derived from theories of municipal sovereign immunity,74 hold
that if the entity performs governmental rather than proprietary func
tions, it is an alter ego.75 However, this theory is difficult to apply con
sistently since municipalities76 and counties,77 both of which perform
governmental functions, have traditionally been held not to share the
state’s eleventh amendment immunity.
568, 571 (N.D. Ill. 1972); Lipman v. Massachusetts, 345 F. Supp. 523, 526 (D. Mass.
1972) ; Daye v. Pennsylvania, 344 F. Supp. 1337, 1341 (E.D. Pa. 1972). But see Merrill,
Lynch, Pierce, Fenner & Smith v. Cavicchia, 311 F. Supp. 149, 156 (S.D.N.Y. 1970)
(state nominal party but with no interest in outcome; held, not barred by eleventh).
However, problems arise because the party of record is not conclusive, and a suit
nominally against a party other than the state may be deemed a suit against the state.
See In Re Ayers, 123 U.S. 443, 487 (1887), overruling in part Osborn v. Bank of United
States, 22 U.S. (9 Wheat.) 264 (1824); S.J. Groves & Sons Co. v. New Jersey Turnpike
Authority, 268 F. Supp. 568, 573-74 (D.N.J. 1967); notes 28-29 supra and accompanying
text. But cf. Thompson v. Fugate, 347 F. Supp. 120, 123 (E.D. Va. 1972) (“presumption”
that eleventh does not apply when named party is highway director).
Although no cases have reached the issue, the amendment probably does not protect
the District of Columbia. Cf. United States v. Carter, 41 U.S.L.W. 4127 (U.S. Jan. 10,
1973) (District of Columbia not a state for purposes of section 1983).
™ See Raymond Int’l, Inc. v. M/T Dalzelleagle, 336 F. Supp. 679 (S.D.N.Y. 1971).
See also Miller, supra note 34, at 111.
74See 3 K. Davis, Administrative Law Treatise § 25.07 (1958).
75 See Lewis v. Vermont, 289 F. Supp. 246, 248 (D. Vt. 1968); DeLong Corp. v. Oregon
State Highway Comm’n, 233 F. Supp. 7, 15-16 (D. Ore. 1964), aff’d, 343 F.2d 911 (9th
Cir.), cert, denied, 382 U.S. 877 (1965). But see Raymond Int’l, Inc. v. M/T Dalzelleagle,
336 F. Supp. 679, 682 (S.D.N.Y. 1971) (governmental function not controlling); S.J.
Groves & Sons v. New Jersey Turnpike Authority, 268 F. Supp. 568, 575 (D.N.J. 1967)
(governmental function inconclusive). The DeLong court considered the following
factors in finding that the Highway Commission performed an “essential governmental
function” and therefore was an alter ego of the state: contracts by the Commission were
executed in the name of the state; condemnation proceedings were in the name of the
state; the Commission’s funds came from state taxes and were deposited with the state
treasurer; and Commission bonds were issued in the name of the state as general obli
gations. 233 F. Supp. at 11-12, 15-16.
76 See Bennett v. Gravelie, 323 F. Supp. 203, 216 (D. Md. 1971); S.J. Groves & Sons
v. New Jersey Turnpike Authority, 268 F. Supp. 568, 574 (D.N.J. 1967); N.M. Patter
son & Sons, Ltd. v. Chicago, 176 F. Supp. 323, 324 (N.D. III. 1959). But see Lewis v.
Vermont, 289 F. Supp. 246, 248 (D. Vt. 1968).
77 See Griffin v. County School Bd., 377 U.S. 218, 228 (1964); Lincoln County v. Luning, 133 U.S. 529, 530 (1890); Brown v. Marshall County, 394 F.2d 498, 499-500 (6th
Cir. 1968); Universal Sur. Co. v. Lescher & Mahoney, 340 F. Supp. 303, 306 (D. Ariz.
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Instead of focusing on the purpose of the agency, other courts look
to the agency’s structure to determine if it has a corporate existence
separate from that of the state.78 If the only indication of corporate in
dependence is a “sue and be sued” clause,79 or a separate fiscal existence,80
the eleventh will bar the suit. However, a separate fiscal existence com
bined with a “sue and be sued” clause frequently will result in a finding
of corporate independence.81
1972); Adams v. Harris County, 316 F. Supp. 938, 944 (S.D. Tex. 1970), rev'd on other
grounds, 452 F.2d 994 (5th Cir. 1971), cert, denied, 406 U.S. 968 (1972). But cf. Miller
v. Los Angeles, 341 F.2d 964, 966 ( 9th Cir. 1965). See generally, Comment, State Gov
ernmental Corporation Immunity from Federal Jurisdiction Under the Eleventh Amend
ment, 72 Dick. L. Rev. 296 (1968).
78 See, e.g., Universal Sur. Co. v. Lescher & Mahoney, 340 F. Supp. 303, 304 (D. Ariz.
1972); Southern Bridge Co. v. Department of Highways, 319 F. Supp. 948, 950 (E.D.
La. 1970); George A. Fuller Co. v. Coastal Plains, Inc. 290 F. Supp. 911, 913 (E.D.
La. 1968). Simply incorporating an arm of the state does not bring it out from under
eleventh amendment protection. See Tardan v. Chevron Oil Co., 463 F.2d 651, 652 (5th
Cir. 1972).
79 See Chesapeake Bay Bridge & Tunnel Dist. v. Lauritzen, 404 F.2d 1001, 1003 (4th
Cir. 1968); Southern Bridge Co. v. Department of Highways, 319 F. Supp. 948, 950
(E.D. La. 1970); cf. Raymond Int’l v. M/T Dalzelleagle, 336 F. Supp. 679, 681 (S.D.N.Y.
1971) (“sue and be sued” clause a strong indication of independence).
80 See Raymond Int’l v. M/T Dalzelleagle, 336 F. Supp. 679, 681-82 (S.D.N.Y. 1971);
Weyerhauser Co. v. State Roads Comm’n, 187 F. Supp. 766, 773 (D. Md. 1960). See also
Murray v. Wilson Distilling Co., 213 U.S. 151, 171-72 (1909).
81 See Urbano v. Board of Managers, 415 F.2d 247, 250-51 (3d Cir. 1969); Universal
Sur. Co. v. Lescher & Mahoney, 340 F. Supp. 303, 305-06 (D. Ariz. 1972); George A.
Fuller Co. v. Coastal Plains, Inc., 290 F. Supp. 911, 913 (E.D. La. 1968); S.J. Groves &
Sons Co. v. New Jersey Turnpike Authority, 268 F. Supp. 568, 574-75 (D.N.J. 1967);
White v. Umatilla County, 247 F. Supp. 918, 919 (D. Ore. 1965); cf. Aerojet General
Corp. v. Askew, 453 F.2d 819, 830 (5th Cir. 1971) (agency that holds title to property
independent of state). But see Pennsylvania Environmental Council, Inc. v. Bartlett, 315
F. Supp. 238, 247 (M.D. Pa. 1970), aff’d, 454 F.2d 613 (3d Cir. 1971). The state and its
alter ego are not deemed citizens for diversity purposes. See Harris v. Pennsylvania
Comm’n, 410 F.2d 1332, 1334 n.l (3d Cir. 1969); Lowe v. Manhattan Beach City School
Dist., 222 F.2d 258, 259 (9th Cir. 1955); DeLong Corp. v. Oregon State Highway
Comm’n, 233 F. Supp. 7, 15-16 (D. Ore. 1964), affrd, 343 F.2d 911 (9th Cir. 1965), cert,
denied, 382 U.S. 877 (1965). However, counties have been declared a separate body
from the state and a “citizen” for diversity purposes. See White v. Umatilla County,
supra at 920.
The scope of diversity jurisdiction can neither be expanded nor limited by the states.
Although the eleventh has been held waivable, the state cannot similarly waive its non
citizen status to create valid diversity jurisdiction since diversity jurisdiction does not
involve a privilege belonging to the state. S.J. Groves & Sons Co. v. New Jersey Turn
pike Authority, supra at 571; see Harris v. Pennsylvania Turnpike Comm’n, supra at
1334 n.l; Missouri Pac. R.R. Co. v. Travelers Ins. Co., 281 F. Supp. 100, 102 (E.D. La.
1968). On the other hand, the state cannot limit the reach of diversity jurisdiction by
conferring alter ego status upon an agency. See Baton Rouge Contracting Co. v. West
Hatchie Drainage Dist., 279 F. Supp. 430, 432 (N.D. Miss. 1968); S.J. Groves & Sons Co.
v. New Jersey Turnpike Authority, supra at 573.
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The “alter ego” limitation upon the applicability of the eleventh is
a clear example of the disjunction between words and meaning. While
the courts discuss the relative independence of the agency as a theo
retical matter, their practical consideration in finding independence is
that a judgment against a financially separate corporation will not in
volve a federal court in a battle with a state legislature over the proper
use of state revenues. When the court is unable to find such independ
ence, however, the remedy requested becomes the central issue on which
the decision to apply the amendment is based. If the plaintiff requests
damages, or any other remedy requiring expenditure of state funds, the
federal courts have generally found that the eleventh precludes jurisdic
tion.82 Conversely, most requests for injunctions which do not require
direct expenditure are not barred by the amendment; their success is
dependent on the merits of the claim. Judges are even more willing to
discount the effect of the eleventh when the plaintiff requests a declara
tory judgment, reasoning that “the possibility of some type of affirma
tive state action in the future to correct the illegality will not bring the
suit into conflict with the Eleventh Amendment.” 83
Several tests have been developed by the courts to aid them in the
categorization of the cases.84 Since the eleventh amendment was de
signed to protect state treasuries, courts deciding whether to apply the
amendment will inquire if, as a direct result of an adverse judgment, the
state will be forced to pay the plaintiff. There are nominally three dif
ferent tests employed to make this determination, but the distinctions
between them are minimal. The most expansive test simply inquires
whether the suit requests damages.85 The other two tests turn upon
82 See note 8 supra and accompanying text.
83 Parker v. Mandel, 344 F. Supp. 1068, 1072 (D. Md. 1972); see Like v. Carter, 448
F.2d 798, 805 (8th Cir. 1971), cert, denied, 405 U.S. 1045 (1972); Gaither v. Sterrett, 346
F. Supp. 1095, 1099 (N.D. Ind.), aff’d, 409 U.S. 1070 (1972); Housing Authority v.
Richardson, 346 F. Supp. 1027, 1033 (D.N.J. 1972). However, an injunction or declara
tory judgment may prove useless if the court refuses to issue a contempt citation or
grant damages when the order is disobeyed. See Rodriquez v. Weaver, Civil No. 69 C
2615 (N.D. Ill. 1972) (although “widespread and substantial noncompliance” with
October 29, 1970 order, motion for contempt citation denied); cf. Landman v. Royster,
12 Crim. L. Rptr. 2393 (E.D. Va. Jan. 29, 1973) (although conduct of defendants vio
lates “both the letter and the spirit of the court’s order” of Oct. 30, 1971, imprisonment
not appropriate and contempt fine of $25,000 suspended on condition that immediate
steps be taken to comply with order).
84 See, e.g., Minnesota v. Hitchcock, 185 U.S. 373, 386 (1902); Pennsylvania Turnpike
Comm’n v. Welsh, 188 F.2d 447, 450 (3d Cir. 1951); Miller v. Parsons, 313 F. Supp. 1150,
1151 (M.D. Pa. 1970); Peter Kiewit Sons Co. v. South Dakota State Highway Comm’n,
269 F. Supp. 333, 338 (D.S.D. 1967).
85 See Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 464 (1945); Ex parte
New York, 256 U.S. 490, 500-01 (1921); Knight v. New York, 443 F.2d 415, 419, 421
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whether a judgment for the plaintiff will require the taking of monies
from the state treasury without the state’s consent86 and whether the
relief requested would require the appropriation of funds by the state
legislature.87 If any of these questions are answered affirmatively, most
courts find that the eleventh bars the action.
The most extreme effect resulting from the use of the tests is to de
prive a plaintiff of a forum for his claim. Lack of a remedy for an in
fringement of rights by a state is most apparent in patent and copyright
cases where federal courts have exclusive jurisdiction.88 In common law
contract or tort claims, the effect is less extreme but still can be damag
ing to the plaintiff.89
Recently, there have been numerous actions requesting retroactive
welfare benefits from the states.90 Some courts, applying the tests literal
ly and finding a damage claim, have barred relief upon invocation of the
eleventh by the state-defendant.91 Other courts, concerned with the in
(2d Cir. 1971); Janda v. Illinois, 348 F. Supp. 568, 571 (N.D. Ill. 1972); Alaska v. O/S
Lynn Kendall, 310 F. Supp. 433, 435 (D. Alas. 1970). See also Hans v. Louisiana, 134 U.S.
1, 20-21 (1890) (contract damage action barred).
86See, e.g., Rothstein v. Wyman, 467 F.2d 226, 236 (2d Cir. 1972), cert, denied, 41
U.S.L.W. 3527 (U.S. Apr. 2, 1973); Sostre v. McGinnis, 442 F.2d 178, 205 (2d Cir. 1971),
cert, denied, 404 U.S. 1049 (1972); Urbano v. Board of Managers, 415 F.2d 247, 250-51
(3d Cir. 1969); Hamilton Mfg. Co. v. Trustees of State Colleges, 356 F.2d 599, 601 (10th
Cir. 1966).
87 See, e.g., Parker v. Mandel, 344 F. Supp. 1068, 1072 (D. Md. 1972); Dews v. Henry,
297 F. Supp. 587, 592 (D. Ariz. 1969); Shepheard v. Godwin, 280 F. Supp. 869, 876 (E.D.
Va. 1968).
88 28 U.S.C. § 1338(a) (1970); see Wihtol v. Crow, 309 F.2d 777, 781 (8th Cir. 1962)
(copyright action against state barred by eleventh); Hercules, Inc. v. Minnesota State
Highway Dep’t, 337 F. Supp. 795, 797, 800-01 (D. Minn. 1972) (patent infringement
action against state barred as to damages, but not as to injunctive relief).
89 Sovereign immunity may bar the plaintiff from a hearing in state court. See notes
54-56 supra and accompanying text. However, that issue is beyond the scope of this
Note. See generally Davis, Sovereign Immunity Must Go, 22 Ad. L. Rev. 383 (1970);
Note, Krause v. State: Is Ohio Sovereign Immunity Unconstitutional?, 33 U. Pitt. L. Rev.
611 (1972); Comment, State Immunity ]rom Suit Without Consent—Scope & Implica
tions, 1971 Wis. L. Rev. 879 (1971).
The courts have split on whether a claim against a state by an attorney for fees for
work done for the state is barred by the eleventh. Compare Sincock v. Obara, 320 F.
Supp. 1098, 1104-05 (D. Del. 1970) (suit for fees barred) 'with Iowa v. Union Asphalt
& Roadoils, Inc., 409 F.2d 1239, 1244 (8th Cir. 1969) (suit not barred because court had
ancillary jurisdiction over action) and Wisconsin v. Zimmerman, Civil No. 3540 (W.D.
Wis. 1962), reproduced in Sincock v. Obara, 320 F. Supp. 1098, 1106-07 (D. Del. 1970)
(federal court can order plaintiff state to pay special master’s fees).
90 See, e.g., Rothstein v. Wyman, 467 F.2d 226, cert, denied, 41 U.S.L.W. 3527 (U.S.
Apr. 2, 1973); Like v. Carter, 448 F.2d 798 (8th Cir. 1971), cert, denied, 405 U.S. 1045
(1972); Thompson v. Shapiro, 270 F. Supp. 331 (D. Conn. 1967), aff’d, 394 U.S. 618
(1969).
91 See Like v. Carter, 41 U.S.L.W. 2406 (E.D. Mo., Jan. 6, 1973); Rothstein v. Wyman,
467 F.2d 226, 238 (2d Cir. 1972), cert, denied, 41 U.S.L.W. 3527 (U.S. Apr. 2, 1973);
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justice of allowing states which have disobeyed federal statutes or the
Constitution to avoid permanently the payment of welfare benefits and
obedience to federal law, have developed various ways of circumventing
the eleventh. At least one court has avoided the eleventh by stating that
it was not granting damages but rather was giving restitution of monies
unconstitutionally withheld.*
92 Another avoidance technique is to view
a grant of past due benefits to one plaintiff as a redistribution of funds
previously allocated for expenditure to the class of which the plaintiff
is a member.93 Still other courts have ignored the eleventh amendment
problem altogether.94 Although a split now exists between the Second
and Eighth Circuits as to whether the eleventh bars payment of retro
active benefits,95 there is no inherent reason why these techniques can
not be used in other types of situations where strict application of the
damage-injunction distinction would be inequitable.
If a court is unwilling to employ these techniques, and the suit is
against an individual, still another means of avoiding the effect of the
eleventh may be available. The Civil Rights Act of 187196 authorizes
damage actions against persons acting under color of state law to deny
constitutional rights, privileges and immunities.97 Since the Act can be
Francis v. Davidson, 340 F. Supp. 351, 370 (D. Md.), aff’d, 409 U.S. 904 (1972); West
berry v. Fisher, 309 F. Supp. 12,18 (D. Me. 1970).
92See Thompson v. Shapiro, 270 F. Supp. 331, 338 & n.5 (D. Conn.), aff’d, 394 U.S.
618 (1969). See also Bennett v. Gravelie, 323 F. Supp. 203, 218 (D. Md. 1971); Levy,
The Aftermath of Victory: The Availability of Retroactive Welfare Benefits Illegally
Denied—Part I, 3 Clearinghouse Rev. 253, 258 (1970).
See Henry v. Betit, 323 F. Supp. 418, 421 (D. Alas. 1971); Dews v. Henry, 297 F.
Supp. 587, 592 (D. Ariz. 1969).
94See Rothstein v. Wyman, 336 F. Supp. 328 (S.D.N.Y. 1970), rev'd in part, 467 F.2d
226 (2d Cir. 1972), cert, denied, 41 U.S.L.W. 3527 (U.S. Apr. 2, 1973); Doe v. Swank,
332 F. Supp. 61 (N.D. Ill.) (per curiam), aff'd sub nom., Weaver v. Doe, 404 U.S. 98
(1971); Grubb v. Sterrett, 315 F. Supp. 990 (N.D. Ind.), aff’d, 400 U.S. 922 (1970);
Brooks v. Yeatman, 311 F. Supp. 364 (M.D. Tenn. 1970).
95 Compare Rothstein v. Wyman, 467 F.2d 226 (2d Cir. 1972), cert, denied, 41 U.S.L.W.
3527 (U.S. Apr. 2, 1973) (payments barred) voith Jordan v. Weaver, 472 F.2d 985 (7th
Cir. 1973), cert, granted sub nom., Edelman v. Jordan, 41 U.S.L.W. 3644 (No. 72-1410)
(U.S. June 11, 1973) (payments not barred by eleventh). Other circuit courts and the
Supreme Court have affirmed lower court decisions which granted payments without
considering the eleventh amendment issue. See, e.g., Weaver v. Doe, 404 U.S. 987 (1971),
aff’g 332 F. Supp. 61 (W.D. Ill.); Sterrett v. Grub, 400 U.S. 922 (1972), aff’g 315 F. Supp.
990 (N.D. Ind.); Shapiro v. Thompson, 394 U.S. 618 (1969), aff’g 270 F. Supp. 331 (D.
Conn. 1967).
9M2 U.S.C. § 1983 (1970).
97 Id. The federal district courts have original jurisdiction over section 1983 claims.
See 28 U.S.C. § 1343(3) (1970).
One major problem with section 1983 suits is that states and cities have been held not
to be “persons” for section 1983 purposes. See Monroe v. Pape, 365 U.S. 167, 191 (1961)
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invoked successfully only when the court finds that the judgment will
operate solely against the specific individual who has violated the stat
ute,98 its effectiveness is limited. Furthermore, damages are frequently
disallowed if the official is found to have acted in good faith within the
scope of his official duty.99
(cities); Rothstein v. Wyman, 467 F.2d 226, 237-38 (2d Cir. 1972), cert, denied, 41
U.S.L.W. 3527 (U.S. Apr. 2, 1973) (states); Whitner v. Davis, 410 F.2d 24, 29 (9th
Cir. 1969) (states); Francis v. Davidson, 340 F. Supp. 351, 370 (D. Md.), aff’d, 409~U.S.
904 (1972) (states). Therefore, actions requesting reinstatement with back pay which
allege dismissal contrary to section 1983 may be held actions against the state as payor
of potential damages, and barred by the eleventh. Compare Bennett v. Gravelie, 323 F.
Supp. 203, 211 (D. Md. 1971) (action barred) 'w/tZ? Miller v. Helsey, 347 F. Supp. 192,
197 (E.D. Ark. 1972) (mem.) (action allowed) and Harkless v. Sweeney Independent
School Dist., 427 F.2d 319, 324 (5th Cir. 1970), cert, denied, 400 U.S. 991 (1971) (action
allowed).
Courts are split on whether state agencies are persons within the meaning of section
1983. Compare Lee v. Board of Regents, 441 F.2d 1257, 1260 (7th Cir. 1971) and Louisi
ana State Bd. of Educ. v. Baker, 339 F.2d 911, 911 (5th Cir. 1964) (agency a person
within section 1983) with Whitner v. Davis, 410 F.2d 24, 29 (9th Cir. 1969) (agency
not a person within the meaning of section 1983). See generally Levy, supra note 92.
98See In re Ayers, 123 U.S. 443, 502-06 (1887); Sostre v. McGinnis, 442 F.2d 178, 205
(2d Cir. 1971), cert, denied, 404 U.S. 1049 (1972); Bennett v. Gravelie, 323 F. Supp. 203,
211 (D. Md.), affd, 451 F.2d 1011 (4th Cir. 1971), cert, denied, 407 U.S. 917 (1972).
Judges, legislators and “quasi-judicial” officials have been found immune from section
1983 suits as well as other actions because of common law immunity. Pierson v. Ray,
386 U.S. 547, 554 (1967) (judges have absolute immunity but police only qualified im
munity); Teeney v. Bandhove, 341 U.S. 367, 376 (1951) (legislators immune); Muller
v. Wachtel, 345 F. Supp. 160, 162 (S.D.N.Y. 1972) (judges); Eslinger v. Thomas, 340
F. Supp. 886, 893 (D.S.C. 1972), rev'd on other grounds,---- F.2d----- (4th Cir. 1973)
(legislators immune); Posner v. New York, 340 F. Supp. 320, 323 (N.D.N.Y. 1972)
(judges). Contra, Hackin v. Lockwood, 361 F.2d 499, 501-02 (9th Cir. 1966) (suit against
state supreme court justices under section 1343 barred by neither eleventh nor immunity
of judges). See also Levy, supra note 92. The Supreme Court will reconsider the issue.
See Littleton v. Berbling, 468 F.2d 389 (7th Cir. 1972), cert, granted sub nom., O’Shea
v. Littleton, 41 U.S.L.W. 3527 (U.S. Apr. 2, 1973).
99Pierson v. Ray, 386 U.S. 547, 557 (1967); Eslinger v. Thomas, 340 F. Supp. 886, 895
(D.S.C. 1972), rev'd on other grounds,---- F.2d------ (4th Cir. 1973); Westberry v.
Fisher, 309 F. Supp. 12, 17-18 (D. Me. 1970). But see Monroe v. Pape, 365 U.S. 167, 187
(1961) (wilfulness not a prerequisite for recovery of damages under section 1983);
Bennett v. Gravelie, 323 F. Supp. 203, 214 ID. Md.), aff’d, 451 F.2d 1011 (4th Cir. 1971),
petition for cert, dismissed, 407 U.S. 917 (1972) (good faith no defense when racial dis
crimination practiced). See also Levy, supra note 92.
Some courts are inconsistent in their recognition of the distinction between a damage
action against an individual state officer and one against the state itself. Compare Roth
stein v. Wyman, 467 F.2d 226, 230 (2d Cir. 1972), cert, denied, 41 U.S.L.W. 3527 (U.S.
Apr. 2, 1973) (distinction recognized) and Bennett v. Gravelie, 323 F. Supp. 203, 214
(D. Md.), affd, 451 F.2d 1011 (4th Cir. 1971), petition for cert, dismissed, 407 U.S. 917
(1972) (distinction between official and individual capacity recognized; damages allowed
only in the latter) with Knight v. New York, 443 F.2d 415, 419-21 (2d Cir. 1971) (dam
age claim for unconstitutional taking by official is suit against state) and Francis v.
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Damage actions brought under federal statutes which have fewer con
stitutional overtones than section 1983 are generally considered barred
by the eleventh unless there has been state or congressional waiver of
the protection.100 Claims based on state statute or common law require
an even more explicit demonstration of waiver which is found only in
frequently.101
While successful damage actions against state officials in federal courts
by-pass the eleventh only infrequently, injunction requests are far more
likely to succeed, particularly when brought under the Constitution.102
This success stems in large part from judicial differentiation between
suits against officers and suits against the state. The development of this
distinction began in 1824 when Chief Justice Marshall determined that
so long as the defendant official was directly responsible for the allegedly
unconstitutional act, a suit seeking to enjoin his act was not barred by
Davidson, 340 F. Supp. 351 (D. Md.),
409 U.S. 904 (1972) (distinction not recog
nized). See also Board of Trustees v. Davis, 396 F.2d 730, 732 (8th Cir.), cert, denied,
393 U.S. 962 (1968). Where the distinction is not recognized and the court applies the
treasury rationale of the eleventh strictly, damage actions against officials have been
barred even for acts allegedly in contravention of section 1983. See Francis v. Davidson,
supra at 370.
Actions brought under section 1983 should not be confused with pure “constitutional
torts”—damage actions based solely on violation of the Constitution and not yet limited
by the defense of good faith and the doctrine of absolute immunity. See Bivens v. Six
Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 397 (1971). The
Court explicitly stated that there is an underlying power to grant such a remedy for
violation of “legal rights” even without any explicit statutory authority. Id. at 396-97; see
District of Columbia v. Carter, 409 U.S. 418, 432-33 (1973) (dictum). See also 33 Ohio
St. L.J. 205 (1972); 46 Tul. L. Rev. 816 (1972). Although their future is uncertain,
constitutional torts may become a viable alternative to some section 1983 damage actions
against state officials.
100 See notes 115-144 infra and accompanying text.
101 See Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 465-66 (1945) (state
statute); Great N. Life Ins. Co. v. Read, 322 U.S. 47, 54-55 (1944) (state statute); Walstead v. University of Minn. Hosp., 442 F.2d 634, 642 (8th Cir. 1971) (tort); MacDonald
v. Board of Regents, 371 F.2d 818, 819 (6th Cir. 1970) (per curiam) (tort).
102
Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299, 304 (1952); Williams
v. Eaton, 443 F.2d 422, 428-29 (10th Cir. 1971); McCoy v. Louisiana State Bd. of Educ.,
332 F.2d 915, 917 (5th Cir. 1964); Orleans Parish School Bd. v. Bush, 242 F.2d 156, 160-61
(5th Cir.), cert, denied, 354 U.S. 921 (1957); Pitts v. Department of Revenue, 333 F.
Supp. 662, 669 (E.D. Wis. 1971); Bennett v. Gravelle, 323 F. Supp. 203, 217 (D. Md.),
aff’d, 451 F.2d 1011 (4th Cir. 1971), petition for cert, dismissed, 407 U.S. 917 (1972).
Requests for equitable remedies which are brought under state statutes or common
law are almost as unsuccessful as damage actions on similar causes of action. See Missouri
v. Fiske, 290 U.S. 18, 27-28 (1933) (eleventh bars injunction against state intervenor in
probate proceedings); Tardan v. Chevron Oil Co., 463 F.2d 651, 653 (5th Cir. 1972)
(eleventh bars suit to quiet title against state mineral board).
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the eleventh amendment.103104
After an 80 year hiatus, the Supreme Court
reaffirmed this position in Ex parte Young^ where the Court held:

[T]he officer in proceeding under such [unconstitutional] enact
ment comes into conflict with the superior authority of [the] Con
stitution, and he is in that case stripped of his official or represen
tative character and is subjected in his person to the consequences
of his individual conduct. The State has no power to impart to
him any immunity from responsibility to the supreme authority of
the United States.105
This distinction between acts of an official and acts of the state is
obviously a fiction which enables federal courts to enjoin acts of the
state which can, of course, act only through its officers.106 Successful
103 Osborn v. Bank of United States, 22 U.S. (9 Wheat.) 738, 836-37 (1824); see notes
27-29 supra and accompanying text.
104 209 U.S. 123 (1908).
Wi>ld. at 159-60. Actions to enjoin the impairment of a state contract obligation have
not benefited from this theory, partially because the Young Court specifically dis
tinguished Ayers as involving, in reality, an action to compel specific performance by
the state on a contract. Id. at 151-53; see Murray v. Wilson Distilling Co., 213 U.S. 151,
168, 173 (1909); Hans v. Louisiana, 134 U.S. 1, 20 (1890); In re Ayers, 123 U.S. 443, 50205 (1887); Hamilton Mfg. Co. v. Trustees of the State Colleges, 356 F.2d 599, 601 (10th
Cir. 1966); Lipman v. Massachusetts, 345 F. Supp. 523, 526 (D. Mass. 1972); Warner v.
Board of Trustees of the Police Pension Fund, 277 F. Supp. 736, 739-40 (E.D. La. 1967);
Brown Bros. Equip. Co. v. Michigan, 266 F. Supp. 506, 507 (W.D. Mich. 1967); DeLong
Corp. v. Oregon State Highway Comm’n, 233 F. Supp. 7, 17 (D. Ore. 1964), aff’d, 343
F.2d 911 (9th Cir.), cert, denied, 382 U.S. 877 (1965). See also L. Jaffee, Judicial Con
trol of Administrative Action 221-22 (1965). The bar applies to these contract suits
whether the named defendant is a state, an agency, or an individual.
Claims of unconstitutional impairment of contracts are less common today than they
were when Ayers was decided. In one of the few cases which have arisen, the Fifth
Circuit held that the eleventh was not a bar to a suit to enjoin the impairment of a land
sale contract. McGuire v. Sadler, 337 F.2d 902, 905-06 (5th Cir. 1964); cf. Pilling, supra
note 15, at 475-77.
106 See Louisiana State Bd. of Educ. v. Baker, 339 F.2d 911, 914 (5th Cir. 1964);
Warner v. Board of Trustees of the Police Pension Fund, 277 F. Supp. 736, 740 (E.D.
La. 1967); 3 K. Davis, supra note 74, § 27.03, at 553; L. Jaffee, supra note 105, at 200;
Roady, Lee, Land, Larson and Malone—Sovereign Immunity Revisited, 43 Tex. L. Rev.
1062 (1965). Although Ex parte Young appears to apply only to state officers, some
courts have found it applicable to state agencies. Louisiana State Bd. of Educ. v. Baker,
339 F.2d 911 (5th Cir. 1964); see Ross v. Lucey, 349 F. Supp. 264, 267 (E.D. Wis. 1972).
When a suit alleges a violation of the fourteenth amendment through state action,
Young results in the anomoly that acts of officials are considered to be state action for
fourteenth amendment purposes, but not state action under the eleventh amendment.
Eslinger v. Thomas, 340 F. Supp. 886, 893 (D.S.C. 1972), rev'd on other grounds,---F.2d---- (4th Cir. 1973); 2 W. Barron & A. Holtzoff, Federal Practice & Procedure
§ 626, at 445 (C. Wright ed. 1961); see Bennett v. Gravelle, 323 F. Supp. 203, 216-17
(D. Md.), aff'd, 451 F.2d 1011 (4th Cir. 1971), petition for cert, dismissed, 407 U.S. 917
(1972).
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suits against officials can be maintained both where the official individual
ly has acted unconstitutionally and where he has enforced an unconsti
tutional state law.107 If the act or statute enforced is unconstitutional,
the official’s belief that his action was within his authority is immaterial.108
Since Young itself involved a constitutional claim, courts are most will
ing to use the fiction to provide jurisdiction to enjoin unconstitutional
acts of state officers.109
Allegations of actions contrary to federal statutes also have been the
basis for use of the Young fiction. In particular, injunction actions
brought under section 1983 of the Civil Rights Act of 1871110 are more
consistently successful than damage claims brought under the same
statute. The same court which will enjoin section 1983 violations will
frequently refuse to grant damages to remedy past violations.111 Courts
See Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299, 303-06 (1952); Scott v.
Donald, 165 U.S. 58, 67-70 (1897).
108 209 U.S. at 155-56, 167. On the other hand, a mere tortious act, even outside the
scope of authority, should not break down the eleventh amendment barrier, although
it might bar a sovereign immunity defense. See Board of Trustees of Ark. A. & M.
College v. Daniels, 396 F.2d 730, 732-33 (8th Cir.), cert, denied, 393 U.S. 962 (1968).
But see Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 703 (1949)
(tortious action may be within the general scope of authority in which case sovereign
immunity is a valid defense).
109 See, e.g., Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299, 305 (1953) (col
lection of taxes from tax-exempt corporation); Like v. Carter, 448 F.2d 798, 802 (8th
Cir. 1971), cert, denied, 405 U.S. 1045 (1972) (failure to act on welfare applications
within alloted time); McGuire v. Sadler, 337 F.2d 902, 906 (5th Cir. 1964) (fraudulent
taking of plaintiff’s land by state commissioner); Orleans Parish School Dist. v. Bush, 242
F.2d 156, 161 (5th Cir.), cert, denied, 354 U.S. 921 (1957) (segregation of schools);
Parker v. Mandel, 344 F. Supp. 1068, 1072 (D. Md. 1972) (challenge to state system of
financing education); Hercules Inc. v. Minnesota State Highway Dep’t, 337 F. Supp.
795, 799 (D. Minn. 1972) (patent infringement).
The success in relying on Young is dependent, in part, on whether the allegation of
the unconstitutional act is considered before any inquiry into the effect of the pro
posed remedy on the state treasury. If Young is considered first, the suit will survive a
motion to dismiss for lack of jurisdiction. Cf. 209 U.S. at 159-60; Waller v. Professional
Ins. Corp., 299 F.2d 193, 195 (5th Cir. 1962) (action of official outside scope of authority
prerequisite to jurisdiction); Pitts v. Department of Revenue, 333 F. Supp. 662, 669
(E.D. Wis. 1971) (eleventh no bar to “patently unconstitutional action by official”);
National Audubon Soc’y, Inc. v. Johnson, 317 F. Supp. 1330, 1334 (S.D. Tex. 1970)
(suit against official action within discretionary authority barred by sovereign immunity).
If the court first considers the monetary effect of an adverse judgment, however, it n ay
bar a suit nominally against an individual as a suit against the state. See, e.g., Ford Motor
Co. v. Department of Treasury, 323 U.S. 459, 464 (1945); Rothstein v. Wyman, 467
F.2d 226, 236 (2d Cir. 1972), cert, denied, 41 U.S.L.W. 3527 (U.S. Apr. 2, 1973); Francis
v. Davidson, 340 F. Supp. 351, 370 (D. Md. 1972), afi'd, 409 U.S. 904 (1972).
11042 U.S.C. § 1983 (1970). See also 28 U.S.C. § 1343 (1970) (jurisdictional counter
part to section 1983); notes 96-100 supra and accompanying text.
in Sec Francis v. Davidson, 340 F. Supp. 351, 368, 370 (D. Md. 1972), aff’d, 409 U.S.
904 (1972) (injunction proper but damages barred by eleventh); Westberry v. Fisher,
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also have employed the fiction to facilitate enjoining acts of state officials
in conflict with the Social Security Act112 and the Federal Aid Highway
Act of 1968.113
Although redress against the state appears to be circumscribed severely
by the eleventh amendment, the federal courts do possess the power to
remedy injuries to citizens. This is particularly true where the Young
fiction can be invoked, as in federal causes of action, or where a court
interprets requests for monies as restitution of funds improperly with
held rather than as damages. These techniques are useful, but the con
fusion engendered by their application could be mitigated by a return
to Chief Justice Marshall’s conception of the purpose of the amend
ment: to preserve the state’s interest in adjustment of its debts or other
claims without stripping the federal judiciary of power to enforce the
Constitution.114
Waiver
The Supreme Court has maintained for the last 80 years that the bar
of the eleventh amendment is not absolute; the power of the state to
forego its privilege has not been questioned.115 Therefore, once the
amendment is found applicable, courts focus on the possibility that the
state has waived its eleventh amendment protection.
309 F. Supp. 12, 14, 20 (D. Me. 1970) (injunction issued; damages barred by eleventh).
A finding that section 1983 overcomes the eleventh amendment is in fact a decision
that when an official is found to have violated section 1983, Young is applicable. See
Keenan v. Board of Law Examiners, 317 F. Supp. 1350, 1352-53 (E.D.N.C. 1970); Miller
v. Parsons, 313 F. Supp. 1150, 1151-52 (M.D. Pa. 1970); Roth v. Board of Regents of
State Colleges, 310 F. Supp. 972, 974-75 (W.D. Wis. 1970), aff’d, 446 F.2d 806 (7th Cir.
1971) , rev'd on other grounds, 408 U.S. 564 (1972).
These statements should not be interpreted to mean that a suit nominally against a
state and alleging a civil rights violation will avoid the eleventh. See, e.g., Miller v.
Hulsey, 347 F. Supp. 192, 197 (E.D. Ark. 1972) (eleventh extends to alter ego state
agency but not to individual commissioners when section 1983 violation alleged); Muller
v. Wachtel, 345 F. Supp. 160, 161 (S.D.N.Y. 1972) (eleventh extends to name state de
fendant even where section 1983 violation alleged); Bennett v. Gravelie, 323 F. Supp.
203, 211 (D. Md.), aff’d, 451 F.2d 1011 (4th Cir. 1971), petition for cert, dismissed, 407
U.S. 917 (1972) (where state would have to pay money, section 1983 does not override
eleventh). See also note 96 supra.
112 42 U.S.C.
604, 1316, 1384 (1970); see Rothstein v. Wyman, 467 F.2d 226, 241
(2d Cir. 1972), cert, denied, 41 U.S.L.W. 3527 (U.S. Apr. 2, 1973).
113 23 U.S.C. § 128a (1970); see Thompson v. Fugate, 347 F. Supp. 120, 123 (E.D. Va.
1972) .
114 Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 405 (1821). See also L. Jaffee, supra
note 105, at 222.
115 Parden v. Terminal Ry. Co., 377 U.S. 184, 186 (1964); Clark v. Barnard, 108 U.S.
436, 447 (1883). See also Employees of the Dep’t of Pub. Health & Welfare v. Depart
ment of Pub. Health & Welfare, 41 U.S.L.W. 4493, 4498 n. 10 (U.S. Apr. 18, 1973)
(Marshall, J., concurring); Ford Motor Co. v. Department of Treasury, 323 U.S. 459,
464-65 (1945).
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WAIVER BY APPEARANCE

The Supreme Court first explicitly recognized eleventh amendment
waiver, as distinguished from sovereign immunity waiver, in Clark v.
Bernard1™ The Court found that when Rhode Island became a positive
actor in the suit by intervening as a plaintiff,116
117 jurisdiction was conferred
upon the federal courts to enter judgment against the state “to the full
extent required for .. . complete determination” of the suit.118*The Court
modified this statement in Missouri v. Fiske,112 by holding that a state
could become a plaintiff-intervenor for limited purposes without waiving
the eleventh, even in claims for injunctive relief.120 The three federal
courts since Fiske which have considered the waiver effect of a state
appearance to contest the merits have disagreed, two finding a total
waiver,121 and the third finding a waiver only on claims in the nature
of recoupment or set-off.122
On the other hand, immunity is not waived by a mere procedural ap
pearance in federal court by a representative of a defendant state,123 nor
by an answer on the merits.124 The state can raise this issue at any point
in the proceedings, even in the Supreme Court.125
WAIVER BY STATE CONSTITUTION, STATUTE OR DECISION

A state can, by constitution, statute, or decision waive eleventh amend
ment protection either in general or in a limited class of cases.126 This
waiver must be a clear and unambiguous indication of the state’s inten
tion to submit to suit in federal court.127 Several courts requiring an ex
108 U.S. 436 (1883).
117 Id. at 447-48.
ns Id. at 448.
H9 290 U.S. 18 (1933).
120 Id. at 25.
121 See Iowa v. Union Asphalt & Roadoils, Inc., 409 F.2d 1239, 1244 (8th Cir. 1969);
Rank v. United States, 142 F. Supp. 1, 67 (S.D. Cal. 1956), modified, 293 F.2d 340 (9th
Cir. 1961), modified, 307 F.2d 96 (9th Cir. 1962), modified sub nom., Dugan v. Rank, 372
U.S. 609 (1963) and Fresno v. California, 372 U.S. 627 (1963).
122 See Alaska v. O/S Lynn Kendall, 310 F. Supp. 433, 435 (D. Alas. 1970).
123 Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 466-69 (1945); AerojetGeneral Corp. v. Askew, 453 F.2d 819, 828 (5th Cir. 1971), cert, denied, 409 U.S. 892
(1972); Mississippi River Fuel Corp. v. Cocreham, 382 F.2d 929, 932 (5th Cir. 1967),
cert, denied, 390 U.S. 1014 (1968); Comment, Staier—TFflwer of State Immunity to Suit
with Special Reference to Suits in Federal Courts, 45 Mich. L. Rev. 348, 360 (1947).
124 Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 466-69 (1945); AerojetGeneral Corp. v. Askew, 453 F.2d 819, 828 (5th Cir. 1971), cert, denied, 409 U.S. 892
(1972); MacDonald v. Board of Regents, 371 F.2d 818, 819 (6th Cir. 1967) (per curiam).
125 Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 467 (1945).
126 See id. at 462.
127 Great N. Life Ins. Co. v. Read, 322 U.S. 47, 54 (1944).
116
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plicit consent by the state import the requirement from habeas corpus
cases that waiver must be an “intentional relinquishment or abandon
ment of a known right or privilege.” 128 The use of this habeas corpus
standard in the context of the eleventh amendment waiver by the state
is somewhat disingenuous, since habeas decisions involve the waiver of
crucial legal rights of individuals in quasi-criminal proceedings. Where
personal freedom is not at stake, the use of such a strict test exalts form
over substance.129 Furthermore, since a state can waive only through
agents, it can never have personal knowledge of the rights which it re
linquishes. One result of this strict interpretation of eleventh amendment
waiver is the finding that statutory consent by the state to suit, without
clear specification that the consent extends to suit in federal court, does
not constitute consent to suit in the federal courts.130
CONSTRUCTIVE WAIVER

The doctrine of constructive waiver by entry into a sphere of federal
regulation evolved from Parden v. Terminal Ry. Co.131 where the Su
preme Court found that by operation of a railroad engaged in interstate
commerce, Alabama had consented to suit in federal court under the
Federal Employer’s Liability Act.132 The Court declared that “when a
128 Employees of the Dep’t of Pub. Health & Welfare v. Department of Pub. Health
& Welfare, 452 F.2d 820, 825 (8th Cir. 1971), aff'd, 41 U.S.L.W. 4493 (U.S. Apr. 18,
1973), citing Johnson v. Zerbst, 304 U.S. 458 (1938) and Fay v. Noia, 372 U.S. 391
(1963); see Daye v. Pennsylvania, 344 F. Supp. 1337, 1343 (E.D. Pa. 1972); DeLong Corp,
v. Oregon State Highway Comm’n, 233 F. Supp. 7, 19 (D. Ore. 1964), aff’d, 343 F.2d
911 (9th Cir. 1965), cert, denied, 382 U.S. 877 (1965). See also Note, supra note 19, at
336-45. But see Parden v. Terminal Ry. Co., 377 U.S. 184, 200 (1964) (White, J., dis
senting) .
129 See Great N. Life Ins. Co. v. Read, 322 U.S. 47, 59 (1944) (Frankfurter, J., dissent
ing) (consent not dependent on ritualistic formula).
130 See id.; Knight v. New York, 443 F.2d 415, 419 (2d Cir. 1971); Southern Bridge
Co. v. Department of Highways, 319 F. Supp. 948, 951 (E.D. La. 1970); Adams v. Harris
County, 316 F. Supp. 938, 946 (S.D. Tex. 1970), rev'd on other grounds, 452 F.2d 994
(5th Cir. 1971), cert, denied, 406 U.S. 968 (1972); Fylipoy v. Gulf Stevedore Corp., 257
F. Supp. 166, 169 (S.D. Tex. 1966). But cf. Universal Sur. Co. v. Lescher & Mahoney,
340 F. Supp. 303, 306 (D. Ariz. 1972) (policy reasons for recognition of state’s immunity
from suit are negated by its general consent to suit in state courts); Southern Bridge
Co. v. Department of Highways, 319 F. Supp. 948, 951 (E.D. La. 1970) (immunity not
available to distinct political subdivisions of state). See also Huckins v. Board of Regents,
263 F. Supp. 622, 624 (E.D. Mich. 1967) (purchase of liability insurance does not waive
immunity in federal court).
131 377 U.S. 184 (1964).
132 Id. at 192; see Federal Employer’s Liability Act, 45 U.S.C. § 56 (1970). The Court
had hinted that it might find waiver merely by entry into the federal sphere in Petty v.
Tennessee-Missouri Bridge Comorin, where two states had entered into an interstate com
pact to build a bridge. 359 U.S. 275, 281-82 (1959). However, in Petty, there was a
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State leaves the sphere that is exclusively its own and enters into activ
ities subject to congressional regulation, it subjects itself to that regula
tion as fully as if it were a private person or corporation.” 133 It is possible
that in applying this broad-reaching proposition, the Parden court in
effect held that the state must know it is entering the federal sphere in
order to waive immunity.134135
In its recent decision of Employees of the Department of Public Health
& Welfare v. Department of Public Health & Welfare,185 the Supreme
Court reconsidered the scope of the Parden doctrine. In Employees the
Supreme Court was asked to determine if the state of Missouri had
waived its eleventh amendment protection when it continued to operate
state institutions and homes for delinquents after the 1966 amendments
to the Fair Labor Standards Act, which subjected these facilities to
FLSA regulation for the first time.136 Speaking for the Court, Justice
specific proviso in the compact retaining federal jurisdiction in causes of action arising
out of the interstate commerce activities of the states. Id. at 277.
The Parden Court held that “[t]o read a ‘sovereign immunity exception’ into the Act
would result ... in a right without a remedy. . . .” 377 U.S. at 190. This argument
makes sense as applied to common law sovereign immunity, which would bar recovery
in both federal and state courts. However, the conclusion the Court draws from its
statement is that there is jurisdiction over the suit in federal district court, an unneces
sary result since the Federal Employer’s Liability Act vests concurrent jurisdiction in
state courts. Id. at 190 n.8; see 45 U.S.C. § 56 (1970). The conclusion indicates a finding
of eleventh amendment as well as sovereign immunity waiver, and demonstrates the
confusion between the two concepts.
133 377 U.S. at 196.
134 See id. at 192.
135 41 U.S.L.W. 4493 (U.S. Apr. 18, 1973).
iMId. at 4494; see Fair Labor Standards Amendments of 1966, Pub. L. No. 89-601,
§ 102, 80 Stat. 831, amending Fair Labor Standards Act of 1938, ch. 676, § 3, 50 Stat. 1060,
codified at 29 U.S.C. § 203(d), (b)(4) (1970). The constitutionality of these sections
was upheld in Maryland v. Wirtz as a legitimate exercise of the power of Congress
over interstate commerce. 392 U.S. 183, 198-99 (1968). The Wirtz Court explicitly re
fused to rule on the waiver issue. Id. at 200. Prior to the Employees decision, the circuits
had split on the waiver effect of the 1966 amendments. The Eighth Circuit’s finding of
no waiver was based on the theory that Congress in the Fair Labor Standards Act did
not adequately inform the states that continued operation of state hospitals would con
stitute entry into a federal sphere of regulation. Employees of the Dep’t of Pub. Health
& Welfare v. Department of Pub. Health & Welfare, 452 F.2d 820, 826 (8th Cir., 1971),
affd, 41 U.S.L.W. 4493 (U.S. Apr. 18, 1973); see Hickman v. Idaho State School &
Hosp., 339 F. Supp. 463, 465 (D. Idaho 1972) (Hobson’s choice between closing school
and waiver of immunity means continued operation is not waiver). The Tenth Circuit,
however, found waiver unimportant. Briggs v. Sagers, 424 F.2d 130, 134 (10th Cir.),
cert, denied, 400 U.S. 829 (1970).
One of the reasons for confusion in the Fair Labor Standards Act cases is that the
operation of state hospitals traditionally has not been regarded as an activity involving
interstate commerce. Therefore, a state making the decision to operate such a hospital
may not have realized that it was entering into the federal sphere of influence and
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Douglas found that Missouri had not waived its constitutional immunity
to suit in federal court, noting that:

“It could ... be surprising ... to infer that Congress deprived
Missouri of her constitutional immunity without changing the
[FLSA] under which she could not be sued or indicating in some
way by clear language that the constitutional immunity was swept

Since the Court refused to overrule Parden™ the scope of construc
tive waiver is still uncertain. The only reasonable interpretation of the
Employees decision is that waiver is more difficult to show where Con
gress has not clearly conditioned the state’s subjecting itself to regulation
on relinquishment of eleventh amendment immunity.139 Therefore, ac
ceptance of federal funds may continue to provide excellent grounds
for finding state waiver of the eleventh amendment. It can be inferred
from acceptance of federal monies that a state has knowingly and will
ingly subjected itself to federal regulation by the Congress and the Ex
ecutive. Regulation by the federal judiciary, the main interpreter of these*
thereby waiving its eleventh amendment immunity. This situation was more likely before
Maryland v. Wirtz. 392 U.S. 183 (1968).
Even when states have entered into activities which have been more generally subject
to congressional regulation, courts have been uncertain of the waiver effect. For ex
ample, courts have disagreed on the question of whether states building bridges or tun
nels involving navigable waterways have thereby waived their immunity to suit in fed
eral court. Compare Chesapeake Bay Bridge & Tunnel Dist. v. Lauritzen, 404 F.2d 1001,
1003 (4th Cir. 1968) (waiver) and Adams v. Harris County, 316 F. Supp. 938, 947 (S.D.
Tex. 1970) (dictum), rev'd on other grounds, 452 F.2d 994 (5th Cir. 1971), cert, denied,
406 U.S. 968 (1972) (waiver) rwith Red Star Towing & Transp. Co. v. Department of
Transp., 423 F.2d 104, 106 (3d Cir. 1970) (no waiver) and DeLong Corp. v. Oregon
State Highway Comm’n, 233 F. Supp. 7, 18-19 (D. Ore. 1964), aff'd, 343 F.2d 911 (9th
Cir. 1965) cert, denied, 382 U.S. 877 (1965) (no waiver). See also Daye v. Pennsylvania,
344 F. Supp. 1337, 1349 (E.D. Pa. 1972) (applying for and accepting federal funds for
interstate highway, no waiver); 50 B.U.L. Rev. 590 (1970). Two courts seem to have
confused jurisdiction with a statement of a valid cause of action by finding no waiver
because the regulation to which the state had subjected itself did not provide a remedy.
See Red Star Towing & Transp. Co. v. Department of Transp., 423 F.2d 104, 105-06
(3d Cir. 1970) (bridge over navigable waters); Centraal Stikstof Verkoopkantoor, N.V.
v. Alabama State Docks Dep’t, 415 F.2d 452, 455-56 (5th Cir. 1969) (international ship
ping).
137 41 U.S.L.W. at 4495.
138 Id.
139 The Court also noted that Parden could be distinguished as involving proprietary,
rather than governmental activities, such as mental hospitals. Id. This is consistent with
the Second Circuit’s interpretation of Parden. See Rothstein v. Wyman, 467 F.2d 226,
238 (2d Cir. 1972), cert, denied, 41 U.S.L.W. 3527 (U.S. Apr. 2, 1973); Knight v. NewYork, 443 F.2d 415, 418 (2d Cir. 1971).
:
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federal statutes and regulations, should be regarded as a necessary con
comitant.
Lower courts have interpreted acceptance of federal funds as sufficient
to subject the state to suit in federal court where an individual brings an
action to force state compliance with the federal statutes and regulations
under which the state receives federal monies.140 This finding may be
based in part on a belief that the individuals bringing such actions are
acting as “private Attorney-Generals [sic],”141 and represent not only
their own interests but those of the United States as well. Since suits
by the United States are not subject to the eleventh amendment bar,142
these private injunction actions should not be subject either.
As in other areas, however, courts have found that a distinction should
be made between claims for damages and suits for injunctive relief, with
the eleventh providing greater protection in damage actions.143 A plain
tiff claiming damages in a suit against the state may not be as successful
in urging that the state has waived its eleventh amendment immunity
by accepting federal funds.144 In deciding waiver, especially waiver
founded on entry into the federal sphere, courts finally must face the
essential eleventh amendment problem—the power of the federal govern
ment, whether court or Congress, to regulate the activities of the states.

Conclusion
The single most overwhelming fact about eleventh amendment cases
is their complete confusion. The fictions which surround the amend
ment, both the Young fiction and the doctrine of constructive waiver,
obscure the effect of the decisions in which they are employed. The
result is that no clear distinction has been made between uses which are
consistent with the purpose of the amendment and those which are not.
When a plaintiff raises a common law claim with no constitutional
implications, the restrictions placed on federal court jurisdiction by the
140 See Pennsylvania Environmental Council, Inc. v. Bartlett, 454 F.2d 613, 625 (3d
Cir. 1971) (dictum) (interstate highway funds); Ward v. Ackroyd, 344 F. Supp. 1202,
1214-15 (D. Md. 1972) (interstate highway funds). A finding of waiver is often un
necessary in welfare actions, because courts can invoke the Young fiction. See notes 102105 supra and accompanying text.
141 Associated Indus, v. Ickes, 134 F.2d 694, 704 (2d Cir. 1943), vacated as moot, 320
U.S. 707 (1943).
142 See notes 66-68 supra and accompanying text.
143 Ward v. Ackroyd, 344 F. Supp. 1202, 1214-15 (D. Md. 1972).
144 See, e.g., Knight v. New York, 443 F.2d 415, 418-22 (2d Cir. 1971); Daye v. Penn
sylvania, 344 F. Supp. 1337, 1349 (E.D. Pa. 1972); DeLong v. Oregon State Highway
Comm’n, 233 F. Supp. 7, 18-19 (D. Ore. 1964), tiff'd, 343 F.2d 911 (9th Cir.), cert. denied,
382 U.S. 877 (1965).
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amendment must be respected. The plaintiff may still have a remedy,
because the suit may yet be cognizable in state court. Furthermore, these
claims will raise questions of state law in which the state courts, not the
federal courts, have the greatest competence. Similarly, where the claim
is based on a right created by a state statute, the state should have the
option of restricting the plaintiff to state court.
On the other hand, since the purpose of the amendment is to protect
both sovereignties within the federal system and not to provide total
state immunity from suit, the eleventh should not be applied when there
is friction between the policies of the two levels of government. Con
flicts may arise when state action or policy contradicts either the Con
stitution or federal statutes. Even actions which appear to result only in
common law claims may in fact raise constitutional issues, such as ap
propriation of property without due process or impairment of a con
tractual obligation. In such situations the eleventh does not bar jurisdic
tion and the federal courts can grant all necessary remedies against the
state by name.
Today the courts utilize the eleventh in such a broad range of cases
that not only its legitimacy but also its meaning is lost. The eleventh
amendment must be narrowly construed and should be relegated, once
again, to its original purpose of barring common law claims against
states from federal court.

ABROAD IN THE LAND: LEGAL
STRATEGIES TO EFFECTUATE THE
RIGHTS OF THE PHYSICALLY DISABLED
we are told, is a law of animal life. As to man,
in any event, nothing could be more essential to personality,
social existence, economic opportunity—in short, to individual
well-being and integration into the life of the community—than
the physical capacity, the public approval, and the legal right to
to be abroad in the land.” 1
The past decade has witnessed a growing public awareness of the
rights of many disadvantaged and previously ignored groups in society.
Essentially unnoticed, however, are the problems of the physically
disabled.2 Discrimination against the handicapped exists in many forms.
For instance, entire school systems flagrantly violate state law by ex
cluding handicapped children;3 planners design public buildings which
are inaccessible to the physically disabled;4 and employers, fearful of
higher insurance costs, refuse to hire them.5 While the ensuing economic
costs are serious, the human costs, in terms of the suffering and wasted
lives, are even more distressing.
1 Jacobus tenBroek, The Right to Live in the World: The Disabled in the Law of
Torts, 54 Calif. L. Rev. 841 (1966) (Professor tenBroek himself was blind).
2 The total number of physically handicapped individuals in the United States is not
readily ascertainable. One authority recently placed the number at 11.7 million. See
Hearings on H.R. 8395 Before the Sub cornm. on the Handicapped of the Senate Cornm.
on Labor and Public Welfare, 92d Cong., 2d Sess. 265 (1972) [hereinafter cited as
Handicapped Hearings—Senate}. The difficulty in obtaining accurate and meaningful
statistics is attributable to the inability of statisticians to measure the effect of a defined
handicap on the capacity of the handicapped to function normally in society. For ex
ample, the epileptic may not be handicapped in his capacity to use public transporta
tion; however, he is severely limited in his ability to secure and maintain employment.
See M. Gandy, Notes on Employment Problems and Epilepsy Patients, Jan. 4, 1971
(available from Epilepsy Foundation of America). Similarly, an individual with a
spinal cord injury may be able to obtain employment but incapable of utilizing public
transportation in order to seek and maintain employment. See Handicapped Hearings—
Senate 1006. Numerical statistics must be evaluated in terms of the resultant effect of a
specific disability on participation in normal activity. See generally U.S. Social
Security Admin., Dep’t of Health, Educ., & Welfare, Social Security Survey of the
Disabled: 1966 (Rpt. No. 10, 1970); U.S. Dep’t of Health, Educ., & Welfare, Chronic
Conditions and Limitations of Activity and Mobility (National Health Survey Series
10, No. 61, 1971); U.S. Health Services & Mental Health Admin., Dep’t of Health,
Educ., & Welfare, Use of Special Aids, (National Health Survey Series 10, No. 78,
Public Health Service Pub. No. (HSM) 73-1504).
3See 118 Cong. Rec. 1258 (1972) (remarks of Representative Vanik).
4 See Washington Post, Dec. 8, 1972, § D, at 3, col. 1.
5 See M. Gandy, supra note 2, at 8.
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While a number of laws have been enacted which affect the handi
capped6 it is only recently that the handicapped themselves vocally
have asserted their right to equal treatment.7 Proposed amendments to
Title VI89and Title VIP of the Civil Rights Act of 1964 would have
prohibited discrimination against the handicapped in federal programs
and in private employment. Although there was strong support for
these bills among the handicapped, no action was taken. A similar
provision to prohibit discrimination in federal programs was included
in the Rehabilitation Act of 197 210 which was passed by Congress but
subsequently vetoed by the President.11
In view of this limited legislative action, the handicapped may be
forced to resort to the courts in order to vindicate their rights. To do
6 Most of these laws do not secure the civil rights of the handicapped, but rather
provide services and assistance. 29 U.S.C. §§ 31-42b (1970) (vocational rehabilitation
for persons injured in industry); Developmental Disabilities Services and Facilities Con
struction Amendments of 1970, 42 U.S.C. §§ 2661-66, 2670-77c (1970). See generally
U.S. Dep’t of Health, Educ. & Welfare, Summary of Selected Legislation Relating
to the Handicapped (1971). However, three recently enacted federal laws protect some
aspects of a handicapped person’s civil rights. See 42 U.S.C. §§ 4151-56 (1970) (pro
hibits architectural barriers in newly constructed and renovated federal buildings); Act
of Oct. 21, 1972, Pub. L. No. 92-515, 86 Stat. 970 (protects civil rights of the blind and
the otherwise physically disabled in the District of Columbia; requires equal access to
public places, public accommodations and conveyances; prohibits discrimination in em
ployment; and guarantees equal access to housing) ; Education Amendments of 1972,
Pub. L. No. 92-318, § 904, 86 Stat. 235 (prohibits discrimination against the blind in
federally funded educational programs).
Several states have gone further than the federal government in securing the rights of
the disabled. The Illinois constitution guarantees the physically and mentally handi
capped the fullest possible participation in the social and economic life of the state.
III. Const, art. I, § 19. Other states have anti-discrimination laws protecting handi
capped persons seeking employment in private industry. See Iowa Code Ann. § 601A.7
(Supp. 1972); Wis. Stat. § 111.31 (1969). In addition, many state constitutions provide
for education as a basic right. See F. Weintraub, A. Abeson and D. Braddock, State
Laws on Education of Handicapped Children; Issues and Recommendations 11 (1971).
But see id. at 11-12, 17 (some state constitutions permit omission from mandatory at
tendance laws of children with certain handicaps); notes 14-16 infra and accompanying
text. A number of state statutes provide that publicly funded buildings must be acces
sible to handicapped persons, and some statutes include publicly used-privately owned
buildings as well. See Committee on Barrier Free Design, The President’s Committee
on Employment of the Handicapped, A Survey of State Legislation to Remove
Architectural Barriers. See also note 59 infra.
7 Thoben, Disabled People March for Civil Rights, U.S. Dep’t. of Health, Educ. &
Welfare, Rehabilitation Record, Sep. & Oct., 1972, at 24.
8 H.R. 12,154, 92d Cong., 1st Sess. (1971).
9 H.R. 10,962, 92d Cong., 1st Sess. (1972).
10 H.R. 8395, 92d Cong., 2d Sess. (1972).
11 Weekly Compilation of Presidential Documents, Oct. 30, 1972. The same provi
sion was contained in a revised version of the Act passed by the 93d Congress. S. 7,
93d Cong., 1st Sess. (1973). It again was vetoed by the President. Weekly Compila
tion of Presidential Documents, Apr. 2, 1973. An attempt to override this veto failed.
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so, they must develop new legal strategies by using existing theories in
previously unexplored ways. This Note will consider the development
of such strategies in the areas of education, physical access and
employment.
Education

Sixty percent of the estimated seven million handicapped children
in the United States are denied the special educational assistance they
need for full equality of opportunity.12 One million are excluded
entirely from public school systems.13 The bases for this discrimination
He in constitutional provisions,14 statutes15 and court decisions16 of the
various states. Two recent district court opinions, however, recog
nized the right of the handicapped to participate equally in public
education. A consent decree issued in Pennsylvania Association For
Retarded Children v. Pennsylvania17 required the state to provide free
access to public education and training for ail mentally retarded chil
dren.1819The court in Mills v. Board of Education111 stated that the
education right extended to the physically handicapped as well as to
the mentally retarded.20 The Mills court held that the denial of a pub
licly supported education for the handicapped in the District of Co
lumbia, where public education was available to all others, violated the
due process clause of the fifth amendment.21 The same rationale may
be applicable to the states through the equal protection clause of the
fourteenth amendment.22
12 118 Cong. Rec. S7852 (daily ed. May 16, 1972) (remarks of Senator Williams).
™Id.
14 See Del. Const, art. 10, § 1; N.M. Const, art. 12, § 5. Both the New Mexico and
Delaware constitutions permit omission of the mentally and physically handicapped from
the state’s compulsory school attendance provisions.
15See Alaska Stat. § 14.30.010(b)(3) (1962); Nev. Rev. Stat. § 392.050 (1971).
16 The Wisconsin Supreme Court held that a board of education may deprive a
physically handicapped child of his right to a public school education. See State ex rel.
Beattee v. Board of Educ., 169 Wis. 231, 234-35, 172 N.W. 153, 155 (1919). However,
in 1967 the Wisconsin Attorney General, while reaffirming the right of. local school
authorities to exclude a student, stated that other means for a free, public education
must be provided. See F. Weintraub, A. Abeson and D. Braddock, supra note 6, at 12.
Thousands of handicapped children still are excluded from Wisconsin public schools.
See 118 Cong. Rec. E561 (1972) (remarks of Representative Vanik).
17 334 F. Supp. 1257 (E.D. Pa. 1971).
Kid. at 1259.
19 348 F. Supp. 866 (D.D.C. 1972).
20 Id. at 878.
21 Id. at 875.
22 The fifth amendment, which contains a due process clause, is applicable to the
District of Columbia, while the fourteenth amendment, which contains both a due
process clause and equal protection clause, applies only to the states. See Bolling v.
Sharpe, 347 U.S. 497, 499 (1954). Though both concepts stem from the American ideal
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The Supreme Court has applied two tests for judging whether a
state’s justification defeats an equal protection challenge. Under the
more lenient rational basis test, a state’s classification is unconstitutional
only if based on grounds totally irrelevant to the state’s objective.23
However, when fundamental interests24 or suspect classifications25 are
involved, the Court scrutinizes discriminatory laws more carefully
and requires the state to demonstrate an interest sufficiently compelling
to overcome a presumption of invalidity.26
Discrimination against the handicapped may be a suspect classifica
tion. The courts have found suspect classifications when the particular
group involved is saddled with such disabilities, subjected to a history
of such purposeful discrimination, or relegated to a position of such
political weakness as to require special protection.27 The stigma of
inferiority usually attached to such a classification has been the major
determining factor in designating classifications as suspect.28 Handi
capped groups historically have been politically weak and fragmented,29
of fairness, they are not mutually exclusive. While the equal protection clause is a
more explicit safeguard against prohibited unfairness than the due process clause, every
interest found to be fundamental and protected under due process probably is funda
mental under the equal protection clause as well. See Developments in the Law—Equal
Protection, 82 Harv. L. Rev. 1065, 1130 (1969). Thus the Mills court’s rationale based
on the due process clause in the District of Columbia is sound precedent for application
of the equal protection clause to the states.
23 See, e.g., Reed v. Reed, 404 U.S. 71, 75-76 (1971); Morey v. Doud, 354 U.S. 457,
463-64 (1957); Lindsey v. Natural Carbonic Gas Co., 220 U.S. 61, 78 (1911); see notes
129-130 infra and accompanying text.
24 Fundamental interests include travel, voting, criminal procedure, marriage and pro
creation. See Shapiro v. Thompson, 394 U.S. 618, 638 (1969) (travel); Reynolds v.
Sims, 377 U.S. 533, 561-62 (1964) (voting); Douglas v. California, 372 U.S. 353, 357
(1963) (criminal procedure); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535,
541 (1942) (marriage and procreation).
25 Suspect classifications are those classifications based on alienage, race and national
ancestry. See Graham v. Richardson, 403 U.S. 365, 371 (1971) (alienage); Loving v.
Virginia, 388 U.S. 1, 9 (1967) (race); Korematsu v. United States, 323 U.S. 214, 216
(1944) (national ancestry).
2G See, e.g., Dunn v. Blumstein, 405 U.S. 330, 339 (1972); Harper v. Virginia Bd. of
Elections, 383 U.S. 663, 670 (1966); McLaughlin v. Florida, 379 U.S. 184, 191-92 (1964).
The presence of a fundamental interest or a suspect classification is sufficient to trigger
the compelling state interest test. See, e.g., Graham v. Richardson, 403 U.S. 365, 371-72
(1971); Shapiro v. Thompson, 394 U.S. 618, 638 (1969); Loving v. Virginia, 388 U.S. 1,
11 (1967); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 541 (1942).
27 See San Antonio Independent School Dist. v. Rodriguez, 41 U.S.L.W. 4407, 4415
(U.S. Mar. 21, 1973).
28 See, e.g., Loving v. Virginia, 388 U.S. 1, 7 (1967) (racial classification); Brown v.
Board of Educ., 347 U.S. 483, 494 (1954) (racial classification); Korematsu v. United
States, 323 U.S. 214, 239 (1944) (Murphy, J., dissenting) (national ancestry classifica
tion). See generally Comment, The Evolution of Equal Protection—Education, Munici
pal Services and Wealth, 7 Harv. Civ. Rights-Civ. Lib. L. Rev. 103, 132-35 (1972).
23 See Handicapped Hearings—Senate 564-67.
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and handicapped persons have been stigmatized by society with a badge
of inferiority.30 The handicapped condition, often congenital and un
alterable, has been analogized to racial classifications31 which almost
always compel the strict standard of review.32 Classification of the
handicapped, involving a politically weak group with a congenital or
unalterable trait, similarly should undergo the strictest scrutiny by the
courts.
The alternative method to invoke the application of the compelling
state interest test is to recognize education as a fundamental interest.3334
The Supreme Court, however, in San Antonio Independent School Dis
trict v. Rodrigues?
*
sustained Texas’ use of the property tax as the
means for financing public education, while holding that education
is not a fundamental interest.35 The Court, nevertheless, left open a door
to a constitutional attack on unequal educational opportunity when
this inequality consists of an absolute denial of education.36 Such an
absolute denial of education is what confronts many handicapped chil
30Kriegei, Uncle Tom and Tiny Tim: Some Reflections on the Cripple as Negro,
38 American Scholar 412 (1969). But see Developments in the Law, supra note 22, at
1127 (stigma of inferiority does not attach to certain physical disabilities as it does to
recognized suspect classifications).
31 Kriegel, supra note 30, at 416.
32 The Supreme Court struck down a racial classification involving segregation in the
public schools. Brown v. Board of Educ., 347 U.S. 483 (1954). Per curiam decisions
issued by the Court subsequent to Brown dealing with other public facilities such as
parks, bathhouses and golf courses indicate that all racial classifications are viewed with
strictest scrutiny. See, e.g., New Orleans City Park Improvement Ass’n v. Detiege, 358
U.S. 54 (1958), aff’g mem. 252 F.2d 122 (5th Cir.); Mayor & City Council v. Dawson, 350
U.S. 877 (1955), affg mem. 220 F.2d 386 (4th Cir.); Muir v. Louisville Park Theatrical
Ass’n, 347 U.S. 971 (1954), vacating mem. 202 F.2d 275 (6th Cir. 1953). Subsequent
decisions have applied the same strict standard. See, e.g., Swann v. Board of Educ.. 402
U.S. 1 (1971); Loving v. Virginia, 388 U.S. 1 (1967); McLaughlin v. Florida, 379 U.S.
184 (1964).
33 See, e.g., Rodríguez v. San Antonio Independent School Dist., 337 F. Supp. 280,
283 (W.D. Tex. 1971), rev'd, 41 U.S.L.W. 4401 (U.S. Mar. 21, 1973); Van Dursatz v.
Hatfield, 334 F. Supp. 870, 874-75 (D. Minn. 1971); Serrano v. Priest, 5 Cal. 3d 584,
604-10, 487 P.2d 1241, 1255-59, 96 Cal. Rptr. 601, 615-619 (1971).
34 41 U.S.L.W. 4401 (U.S. Mar. 21, 1973).
35
at 4417.
30 Whatever merit appellees’ argument might have if a State’s financing system
occasioned an absolute denial of educational opportunities to any of its
children, that argument provides no basis for finding an interference with
fundamental rights where only relative differences in spending levels are
involved and where—as is true in the present case—no charge fairly could
be made that the system fails to provide each child with an opportunity to
acquire the basic and minimal skills necessary for the enjoyment of the
rights of speech and of full participation in the political process.
Id. at 4418.
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dren.37 Hence the holding of Mills v. Board of Education;38 that the
right to a free, publicly supported education extends to all handicapped
children,39 should not be placed in jeopardy by the Rodríguez decision.
In situations where there is no absolute denial of education to the handi
capped, but merely the allegation that the education provided by the
state is inadequate, the Rodríguez decision will limit plaintiff’s attempts
to obtain the strict scrutiny of suspect classification analysis.
If successful in establishing the handicapped condition as a suspect
classification, traditional arguments offered as justifications by the state
probably would not pass the compelling interest test. While a state
might argue that prohibitive costs compel such classification, the Su
preme Court has stated previously that constitutional rights cannot be
denied merely because their protection will necessitate the expenditure
of public funds.40 Similarly administrative inconvenience is not a com
pelling interest justifying the exclusion of the physically disabled.41
School systems which discriminate against or totally exclude handicapped
children then would have to provide the equal educational opportuni
ties to which all children are entitled.42
Physical Access
TRANSPORTATION

The two major barriers to complete utilization of transportation
facilities by the physically handicapped are architectural design and
legal recognition of the rights of the handicapped. Architectural im
pediments are particularly acute for individuals confined to wheelchairs
who are often unable to enter buses, trains, planes, or transportation
terminals.43 Since these physical obstacles can be eliminated effectively
by modern technology and proper planning,44 the only remaining
barrier to sufficient mobility is the lack of legal principles implementing
the right to fully use such facilities.45 Even where that right clearly is
37 See notes 13-16 supra and accompanying text.
38 348 F. Supp. 866 (D.D.C. 1972); see notes 19-22 supra and accompanying text.
33 348 F. Supp. at 875.
40 See, e.g., Graham v. Richardson, 403 U.S. 365, 376 (1971); Boddie v. Connecticut,
401 U.S. 371, 382 (1971); Goldberg v. Kelly, 397 U.S. 254, 265-66 (1970).
41 Cf. Boddie v. Connecticut, 401 U.S. 371, 381 (1971); Goldberg v. Kelly, 397 U.S.
254, 265-66 (1970).
42 See F. Weintraub, A. Abeson and D. Braddock, supra note 6, at 40-46.
43 See Mandella & Schweikert, Mobility for Physically Impaired Persons, 25 Para
plegia News, Nov. 1972, at 14.
Id. at 15-16. For example, California’s Bay Area Rapid Transit System was designed
to be totally accessible to disabled persons. Id.
45 Some attempts have been and are being made. The Civil Aeronautics Board has
notified air carriers of its intention to exercise rule-making authority with regard to
the transportation of physically disabled persons. See 36 Fed. Reg. 20,309 (1971). The
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established by legislation,46 some officials have failed to initiate effective
action.47 Thus, the courts again may be called upon to provide relief
where legislation is either non-existent or not fully implemented by
public officials.
The Supreme Court has developed the principle that the right to
interstate travel and the right to use the instrumentalities of interstate
commerce are fundamental under the Constitution.48 In Shapiro v.
Thompson,4® the Court declared that statutes requiring residence as a
prerequisite for the receipt of welfare benefits infringe upon the con
stitutional right to travel by inhibiting movement from one state to
another.50 The Court reasoned that residency requirements create two
move is in reaction to present dissatisfaction with a 1962 industry agreement. See CAB
Agreement No. 16614 (Dec. 31, 1962). See generally Medical Criteria for Passenger
Flying, Archives of Environmental Health, Feb., 1961. The new rules have not been
promulgated.
The Interstate Commerce Commission has not regulated the transportation of handi
capped persons via rail or interstate bus. See Handicapped Hearings—Senate 515. How
ever, the National Railroad Passenger Corporation (AMTRACK) has provided bar
rier-free construction in new equipment and facilities and renovation of old equipment
and facilities where practical and feasible. National Railroad Passenger Corp. Executive
Memorandum No. 72-4 (Mar. 15, 1972).
46 See 42 U.S.C. § 4151 (1970) (requiring that buildings financed with federal funds be
designed and constructed to be accessible to the physically handicapped). The statute
was amended in 1970 to include the Washington, D.C., subway system, presently under
construction. See Act of Mar. 5, 1970, Pub. L. No. 91-205, 84 Stat. 49 amending 42
U.S.C. § 4151 (1970).
47 Washington, D.C., subway officials refused to approve installation of elevators in
the local system, as mandated by Congress, until ordered by the court to do so. See
Washington Urban League, Inc. v. Washington Metropolitan Area Transit Authority,
Inc., Civil No. 776-72 (D.D.C., June 29, 1973). The suit focused on the need for fur
ther appropriating legislation rather than individual rights.
48 See United States v. Guest, 383 U.S. 745, 757 (1966). The right was first articu
lated by Chief Justice Taney in the Passenger Cases, a series of cases concerning the
right of the states to impose a tax on aliens. Passenger Cases, 48 U.S. (7 How.) 282,
463 (1849) (Taney, C.J., dissenting). Eighteen years later a majority of the Court
adopted Taney’s earlier views that the right to travel is an incident of national citizen
ship. Crandall v. Nevada, 73 U.S. (6 Wall.) 35,49 (1867).
49 394 U.S. 618 (1969).
50 Id. at 629. Pennsylvania, Connecticut and the District of Columbia had statutory
provisions denying welfare assistance to individuals who had not resided in the particu
lar jurisdiction for at least one year. Id. at 622-27. See also Dunn v. Blumstein, 405
U.S. 330 (1972) (durational residency requirement as prerequisite for voting violative
of fundamental right to travel calling for application of compelling state interest test).
Whereas both Guest and Shapiro only involved the right to travel interstate, lower
courts have found a fundamental right to travel intrastate. See King v. New Rochelle
Municipal Housing Authority, 442 F.2d 646, 648 (2d Cir.), cert, denied, 404 U.S. 863
(1971); Cole v. Housing Authority, 435 F.2d 807, 809 (1st Cir. 1970); Valenciano v.
Bateman, 323 F. Supp. 600, 603 (D. Ariz. 1971). The Supreme Court has never ad
dressed the question of purely intrastate travel. The majority in Shapiro did not ascribe
the right to travel to any particular constitutional provision but rather to the general
constitutional concepts of personal liberty. 394 U.S. at 629. In dissent, Chief Justice
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classes of potential welfare recipients—those living within the state for
the prescribed period and those living within the state for less than
the prescribed period.51 Applying the compelling state interest test, the
Court concluded that a classification which infringes the fundamental
right to travel violates the equal protection clause of the fourteenth
amendment.52
Similarly, all travelers might be classified into two groups—the physi
cally handicapped, who have restricted access to the instrumentalities
of interstate travel, and the non-handicapped, who have complete access.
Since these discriminatory restrictions constitute an infringement on the
right to travel, transportation companies should be required to demon
strate that a compelling state interest justifies the exclusion of the
handicapped. Of course, some governmental action must be shown
as a prerequisite for application of either the due process or the equal
protection clauses.53 Publicly owned transportation companies, and
even certain privately owned companies,54 would satisfy the “state
action” requirement.
Warren and Justice Black looked to the commerce clause for the origins of the right.
See id. at 644, 648 (Warren, C.J., & Black, J., dissenting). Justice Harlan, in dissent,
concluded that the right has its source in the due process clause of the fifth amend
ment. Id. at 655, 671 (Harlan, J., dissenting). The Court has also found a close rela
tionship between the freedom to travel and the freedoms of speech and association.
See Aptheker v. Secretary of State, 378 U.S. 500, 517 (1964). Under the view that the
right to travel stems from the commerce clause, it probably would not apply to purely
intrastate transportation. But, if the right derives from the freedoms of speech and
association, it would be difficult to deny its application to intrastate travel. See Note,
Residence Requirements After Shapiro v. Thompson, 70 Colum. L. Rev. 134, 138 (1970).
51 394 U.S. at 627.
52 Id. at 638. The Court further held that the District of Columbia’s residence re
quirements for welfare benefits violated the due process clause of the fifth amendment.
Id. at 641-42. See generally 1 C. Antieau, Modern Constitutional Law § 8.94 (1969).
The equal protection clause does not apply to the District of Columbia. See note 22
supra.
53 For a court to find that a transportation system is in violation of equal protection,
state action must be shown. U.S. Const, amend. XIV, § 1. Governmental action is also
necessary for application of fifth amendment due process. See Public Utilities Comm’n.
v. Pollack, 343 U.S. 451, 461 (1952); Corrigan v. Buckely, 271 U.S. 323, 330 (1926). The
operation of a transportation company regulated under the authority of Congress con
stitutes governmental action. See Public Utilities Comm’n. v. Pollack, supra at 461-62.
54 A privately owned municipal transit system can be so enfranchised that it is state
action for the company to engage in conduct violative of equal protection. See Boman
v. Birmingham Transit Co., 280 F.2d 531 (5th Cir. 1960); Williams, The Twilight of
State Action, 41 Texas L. Rev. 347, 358-59 (1963). The courts have found state action
in various other instances. See, e.g., Evans v. Newton, 382 U.S. 296 (1966) (private
organization carrying out a public function); Burton v. Wilmington Parking Authority,
365 U.S. 715 (1961) (private business an integral part of a public building devoted to a
public service); Shelley v. Kraemer, 334 U.S. 1 (1948) (judicial enforcement of a
private agreement). But see Moose Lodge 107 v. Irvis, 407 U.S. 163 (1972) (mere
licensing does not constitute state action).
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The cost of solving current architectural problems through existing
technology should not be a sufficiently compelling interest to justify
the denial of a fundamental constitutional right such as travel.55 There
fore, courts may be asked to require publicly owned and some privately
owned transportation systems to spend the funds necessary to make
their facilities accessible to the physically handicapped.
PUBLIC BUILDINGS

The handicapped presently are excluded from many public build
ings by architectural barriers ranging from monumental staircases to
six-inch curbs.56 Although federal law requires that all new federal
and federally assisted facilities designed for public use be readily acces
sible,57 there is no provision for existing structures.58 State statutes
addressing the problem of architectural barriers also generally ignore
the need for modifications of existing buildings.59 These buildings
house a wide range of federal and state agencies and services to which
the public must have access; the efforts of the handicapped individual
to secure assistance and present grievances and complaints are impeded
by his inability to gain physical access to the buildings. If this inter
ference infringes the handicapped person’s constitutional rights, re
moval of the interference may be forced by court action.
55 See, e.g., Graham v. Richardson, 403 U.S. 365, 376 (1971); Boddie v. Connecticut,
401 U.S. 371, 382 (1971); Goldberg v. Kelly, 397 U.S. 254, 255-56 (1970).
56 See Martin, A Wheelchair View, Washington Post, Dec. 8, 1972, § D, at 5, col. 1;
Martin, When ‘‘Up’ is a Down, Washington Post, Oct. 29, 1972, § K, at 1, col. 1; Martin,
Handicaps on the Hill, Washington Post, Oct. 1, 1972, § L, at 1, col. 8.
57 See 42 U.S.C. §§ 4151-56 (1970). Primary responsibility for developing standards is
lodged with the Administrator of General Services who must consult with the Secretary
of Health, Education, and Welfare. Id. § 4152 (1970). Regulations passed pursuant to
the legislation have incorporated detailed accessibility standards adopted by the Ameri
can National Standards Institute. Federal Property Management Regulations, 41 C.F.R.
§ 101-17.704 (1972); see American National Standards Institute, American Standard
Specifications for Making Buildings and Facilities Accessible to and Usable by the
Physically Handicapped, USAS Al 17.1 (1961). The ANSI standards include ramp
gradients, water fountain heights, and door and toilet stall widths. Id. § 5.
58 Only existing structures which are altered for federal use or with federal funds are
included in the legislation. See 42 U.S.C. § 4151 (1970).
59 See Committee on Barrier Free Design, supra note 7. Some of the statutes provide
that accessibility is required only if economically feasible and not unreasonably compli
cated. Others require that the building have one entrance which is accessible while
ignoring other barriers. See id. Four states have laws covering publicly used, privately
owned buildings; fourteen explicitly cover remodeling. See id. Like the federal gov
ernment, most states have no provision for existing structures. One county in Ohio did
consent to erect an elevator in the existing county courthouse after suit by a local
resident. Consent Decree, Wargowskv v. Novak, Civil No. C-72-138 (N.D. Ohio, March
30, 1973). Another county in Ohio consented to remove barriers from its court houses
and the health and welfare building. Friedman v. County of Cuyahoga, Case No.
895961 (Cuyahoga County Ct. 1972).
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The Supreme Court long has recognized that citizens have the right
to come to their “seats of government” 60 to transact business and peti
tion for redress of grievances.61 This freedom to petition is protected
by the first amendment62 and applies to all branches of government, in
cluding the administrative agencies.63 The judiciary has been vigilant to
prohibit infringement upon the citizen’s right to communicate freely
with the government. In Brozim v. Louisiana^ the Supreme Court up
held the right of the citizen to be physically present in a public build
ing to petition for redress of a grievance related to the operation of
60 The seat of government is where the courts, executive and legislature are located.
Cf. Edwards v. South Carolina, 372 U.S. 229, 235 n.10 (1963).
61 See Crandall v. Nevada, 73 U.S. (6 Wall.) 35, 44 (1867); Passenger Cases, 48 U.S.
(7 How.) 282, 491 (1849) (Taney, C.J., dissenting). Although courts recognize the
extreme importance of the right to petition, it has received much less attention than
the rights of speech and assembly. This may be due to the fact that it is closely inter
twined with the latter rights. See United Mine Workers v. Illinois State Bar Ass’n, 389
U.S. 217, 222 (1967) (speech, assembly and petition intimately connected and equally
fundamental). See also De Jonge v. Oregon, 299 U.S. 353, 364 (1937) (right to petition
an integral part of republican form of government).
62 U.S. Const, amend. I. The first amendment’s prohibition of acts by Congress
abridging the right to petition has been extended to the states through the fourteenth
amendment. Cantwell v. Connecticut, 310 U.S. 296, 303 (1940); Schneider v. State, 308
U.S. 147, 160 (1939); Gitlow v. New York, 268 U.S. 656 (1925). Section 1983 of title
42 of the United States Code prohibits state violations of rights protected by the four
teenth amendment and can serve as a basis for suit against the state. See Wilwording
v. Swenson, 404 U.S. 249 (1971); Hatfield v. Bailleaux, 290 F.2d 632, 636 (9th Cir. 1961);
42 U.S.C. § 1983 (1970). See also Chambers v. Baltimore & O.R.R., 207 U.S. 142, 148
(1907) (right to sue and defend is privilege under article IV of the Constitution; right
conservative of all other rights).
63 See California Motor Trans. Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972).
Although access to the courts is protected by the first amendment, when the state
denies a party use of the courts or refuses a remedy, due process may be violated. While
a state may regulate the manner in which its courts operate, due process is denied if its
conditions are unreasonable. See Cohen v. Beneficial Finance, 337 U.S. 541 (1949).
See also Sniadach v. Family Finance Corp., 395 U.S. 337 (1969) (garnishment without
opportunity to defend). Such due process requirements extend to administrative actions
as well. See Bell v. Burson, 402 U.S. 535 (1971) (license revocation by Bureau of Motor
Vehicles); Goldberg v. Kelly, 397 U.S. 254 (1970) (no evidentiary hearing prior to
termination of welfare benefits).
In a recent case the appellants argued that the imposition of filing fees on indigents
in divorce actions violated their first amendment right to petition. See Boddie v. Con
necticut, 401 U.S. 371 (1971). The Court, however, viewed access to the courts as an
element of due process in this instance because the judicial process was the only means
available for dissolving the marriage. Id. at 375. Why the Court chose due process is
not clear since issues such as service of process would not have been necessary to
resolve had they relied on the first amendment. See La France, Constitutional Law
Reform for the Poor: Boddie v. Connecticut, 1971 Duke L.J. 487, 529 (the author was
counsel for appellants).
84 383 U.S. 131 (1966).
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that facility.63
*65* Moreover, in Edwards v. South Carolina™ the Court
viewed the defendants’ efforts to enter the state house grounds, a public
facility, to present their grievances as an exercise of first amendment
rights in its most “pristine and classic form.” 67 Thus, while public
agencies have the right to regulate access to their facilities,68 they may
not do so in an unreasonable and discriminatory manner.69 Since the
physical barriers which impede the handicapped individual’s access gen
erally exist because of poor planning choices and serve no useful pur
pose, they may be attacked as unreasonable and discriminatory. The
possibility of alternative means of communication is irrelevant. The
defendants in Brown and Edwards had other means of communica
tion, but the Court nevertheless found the restrictions on defendants’
access to be an unjustifiable burden on their first amendment rights.70
Since the right to petition is protected by the first amendment it may
only be infringed when a danger exists to interests which the state
lawfully may protect.71 The state clearly has infringed the rights of the
handicapped since, although it did not create their physical condition,
by constructing physical barriers it created their exclusion.72 The state
had the alternative when building its facilities to use designs which
would have made them fully accessible at similar cost.73 By an official
63 Id. at 142.
66 372 U.S. 229 (1963).
67 Id. at 235.
68 See Brown v. Louisiana, 383 U.S. 131, 143 (1966).
69 Id. Discriminatory regulations infringing first amendment rights are prohibited even
for restricted areas such as military bases. See Flower v. United States, 407 U.S. 197
(1972) (leafletting permitted on “public street” within military base); cf. Downing v.
Kunzig, 454 F.2d 1230 (6th Cir. 1972) (public normally has access when conducting own
business). But see Barrett v. Kunzig, 331 F. Supp. 266 (1971), affd, 41 U.S.L.W. 3128
(6th Cir. Feb. 22, 1972), cert, denied, 409 U.S. 914 (1972).
70 See Brown v. Louisiana, 383 U.S. 131 (1966) (statute infringed right to enter library
to petition for end to segregated library system); Edwards v. South Carolina, 372 U.S.
229 (1963) (statute infringed right to enter state house grounds to express grievances).
But see Adderly v. Florida, 385 U.S. 39 (1966) (state’s interest in controlling jailyard
propertv was sufficient to uphold convictions of demonstrators); Cox v. Louisiana, 379
U.S. 559 (1965) (activities near court house may be limited in deference to judicial
integrity).
71 See NAACP v. Button, 371 U.S. 415, 438 (1963) (only compelling state interest can
justify limiting first amendment freedoms).
72 Even if no first amendment right of access exists, the handicapped individual may
be denied equal protection of the laws if the state creates an unreasonable classification
between the disabled and the non-disabled without a rational relationship to some state
interest. See note 23 supra and accompanying text.
73 Cost estimates by the National League of. Cities based on seven hypothetical build
ings indicate that the additional cost involved in making them barrier free would be less
than one-half of one percent. See National Commission on Archttectltral Barriers,
Design For All Americans 7 (1967). Studies based on three buildings actually con
structed indicated that the cost was increased by only one-tenth of one percent. See id.
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choice of construction74 the state has infringed the rights of the handi
capped without countervailing state interest. Therefore the state has a
duty to eliminate all such impediments to the free exercise by the handi
capped of their rights.75 Some changes, such as ramps and railings, may
be effected at minimal financial outlay;76 others may involve expensive
structural changes. The courts, however, will order costly protections
when Bill of Rights freedoms are involved.77 Thus, the handicapped
individual may have a remedy against either the state or the federal
government for violation of his first amendment rights.
Employment
PRIVATE EMPLOYMENT

Only a small percentage of the estimated 14 million physically
handicapped Americans who could work if given the opportunity
actually are employed.78 The handicapped individual’s unemployment
74 See United States v. Raines, 362 U.S. 17, 25 (1960) (requirement of state action met
when source is person or agency formally identifiable).
75 Cf. Brown v. Board of Educ., 349 U.S. 294, 300 (1955) (remedies to constitutional
infringement must be enforced). A court might find that the state’s duty to provide
access could be fulfilled by means other than barrier removal, such as providing agents
to assist the handicapped individual in securing services he otherwise might be unable
to obtain. While this may be an administratively logical solution, it does not seem to
be fully within the meaning of the constitutional imperative that there be no infringe
ment.
76 National Commission on Architectural Barriers, supra note 73, at 3.
77 See Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) (abolished poll tax);
Gideon v. Wainwright, 372 U.S. 335 (1963) (right to counsel at trial); Douglas v. Cali
fornia, 372 U.S. 353 (1963) (right to counsel on appeal). See also Note, Discriminations
Against the Poor and the Fourteenth Amendment, 81 Harv. L. Rev. 435, 440-41 (1967)
(financial interests of the state).
78 118 Cong. Rec. 1472 (1972) (remarks of Senator Williams). One study showed
that 25 percent of the unemployed handicapped respondents had tried but were unable
to find jobs. See A.D. Little Co., Employment, Transportation and the Handicapped,
July 1968, at 30 (U.S. Social and Rehabilitation Serv., Dept, of Health, Education, and
Welfare, No. C-69492).
Among the more severely handicapped, however, fully a third of those surveyed were
unable to obtain employment. Id. at 31. The rate of employment for the entire sample
was 50 percent, varying from a high of 75 percent for individuals with back and spine
problems to a low of 29 percent for amputees. Id. at 29-30.
In addition to private employment, sheltered workshops funded by the state voca
tional agencies provide training and work for some handicapped individuals. These
workshops are partially exempt from the minimum wage requirements of the Fair
Labor Standards Act. See 29 U.S.C. § 214(d) (1970). Encouraged as a necessary al
ternative for the disabled, the workshops are criticized for providing inadequate wages
and facilities. See Handicapped Hearings—Senate 1046-47. See also H.R. Rep. No.
92-1135, 92d Cong., 2d Sess. 43 (1972). Additional jobs are provided under the Ran
dolph-Sheppard Act of 1936 which grants blind people licenses and initial financial
aid for the operation of vending stands. 20 U.S.C. § 107 (1970); see H.R. Rf.p. No.
92-1135, 92d Cong., 2d Sess. 49-55 (1972). These jobs may be limited by the increasing
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naturally impairs his ability to support a family and to participate fully
in the daily activities of society. Some, unable to rely on family
support or other resources, are forced to accept welfare.79
Although transportation and physical barriers play significant roles
in restricting employment possibilities,80 a crucial factor is employer
attitude. In addition to stereotyped prejudices,81 many employers fear
that the handicapped person will be unable to perform assigned tasks.82
This attitude exists despite the results of numerous studies showing that
the handicapped worker, when assigned an appropriate position, per
forms as well as, or better than, his non-handicapped co-workers.83
In spite of reassurances by insurance associations, many employers
also fear that workmen’s compensation rates will increase due to em
ployment of the disabled.84 However, employment of the handicapped
does not affect the premium rates either for non-occupational benefit
plans or for workmen’s compensation.85 Furthermore, 46 states have
second-injury laws which afford the employer some protection against
bearing the full cost of support if a disabled employee is reinjured and
permanently disabled.86 Nevertheless, employer prejudice against the
tandicapped as an insurance liability remains.
use of automatic vending machines. Id. at 52. Encouragement to enterprises hiring the
blind is also provided by the Wagner-O’Day Act which authorizes special purchases
by federal agencies of blind-produced supplies. See 41 U.S.C. §§ 46-48 (Supp. 1971).
79 It is estimated that rehabilitation by federally financed state vocational rehabilita
tion agencies of 51,084 handicapped persons saved over $40.5 million in public assistance
payments. H.R. Rep. No. 92-1135, 92d Cong., 2d Sess. 12 (1972).
80 See Handicapped Hearings—Senate 515, 534-35; A.D. Little Co., supra note 78,
at 30; notes 43-45 supra and accompanying text.
81 One study showed that all disabled groups were subject to prejudice and that per
sonnel directors would prefer to hire a former prison inmate or mental hospital patient
than an epileptic. See Richard, Triandis & Patterson, Indices of Employer Prejudice
Toward Disabled Applicants, 47 Journal of Applied Psychology 52 (1963). See also
M. Gandy, supra note 2.
82 See U.S. Bureau of Labor Standards, Dep’t of Labor, Bute. No. 234, Workmen’s
Compensation and the Physically Handicapped Worker 5, 20 (1961).
83 See id. at 6-8.
84 The Association of Casualty and Surety Companies pointed out that rates are based
solely on the relative hazards in the company’s work and the companv’s accident experi
ence. Id. at 45. Statistics show that a company actually might minimize their accident
experience by hiring the disabled since they have eight percent fewer accidents than
their co-workers. See Handicapped Hearings—Senate 539.
85 U.S. Bureau of Labor Standards, supra note 82, at 10.
86 See Handicapped Hearings—Senate 535. Although many of these laws are limited
in the types of injuries covered and the amount of liability, some states are attempting
to strengthen the laws. Id. at 536. See also Hearings on H.R. 8395, H.R. 9847 and
Related Bills Before the Select Sub comm. on Education of the House Comm. on Edu
cation and Labor, 92d Cong., 2d Sess. 113 (1972) (hereinafter cited as Handicapped
Hearings—House}-, U.S. Employment Standards Administration, Dep’t of Labor, Bull.
No. 212 (1971).
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Present governmental efforts promote voluntary action by employers87
and encourage placement activities88 but do not aid persons refused
employment because of handicaps.89 Other groups, especially blacks,
also face serious discrimination in hiring by private employers. Grad
ually barriers are being overcome and jobs are being opened to quali
fied persons without regard to race. Progress has been achieved by
litigation based either on recent90 or on Civil War era91 legislation.
There may be some hope for similar progress through the courts for
the handicapped.
The primary federal law prohibiting discrimination by private em
ployers, Title VII of the Civil Rights Act of 1964,92 clearly does not pro
scribe discrimination against the handicapped.93 However, a 1968 Su
preme Court decision, Jones v. Alfred H. Mayer Co.,9495
involving racial
discrimination, may provide a possible avenue of relief. The Court held
that Section 1982 of title 42 of the United States Code^ a relatively
obscure statute originally derived from the Civil Rights Act of 1866,96
applies to private racial discrimination in the sale of housing.97 In re
futing the general belief that state action was required,98 the Court
87 The President’s Committee on Employment of the Handicapped works with indus
try to gain acceptance of the handicapped worker and sponsors a National Employ the
Handicapped Week to publicize its efforts. See Handicapped Hearings—Senate 540,
1036-37. Each state has a Governor’s Council on Employment of the Handicapped which
works closely with the President’s Committee. In addition there are over 1,000 local
committees. Id. at 539.
88 In accordance with a 1971 Presidential directive, the vocational rehabilitation agen
cies, in conjunction with the United States Employment Service and the Veterans Ad
ministration, are placing special emphasis on training and job placement of Vietnam
veterans. See Handicapped Hearings—Senate 254-56.
89 Only a few states have laws which prohibit private employment discrimination.
See, e.g., III. Ann. Stat. ch. 38, § 13-2 (Smith-Hurd 1972); Iowa Code Ann. § 601A.7
(Supp. 1972); Wis. Stat. Ann. § 111.31 (Supp. 1973).
MSee Civil Rights Act of 1964, Title VII, 42 U.S.C. § 2000e (1970).
91 See Act of Mav 31, 1870, ch. 114, § 16, 42 U.S.C. § 1981 (1970); note 99 infra.
92 42 U.S.C. § 2000e (1970).
93 Title VII makes it an unlawful employment practice to discriminate against any
person because of race, color, religion, sex or national origin. Id. § 2000e-2(a) (1970).
Efforts have been made to expand it to include the handicapped without success. See
notes 8-10 supra and accompanying text. Even if efforts to include the handicapped in
Title VII are successful, no Title VII remedy exists against employers of less than 25
workers. 42 U.S.C. § 2000e(b) (1970).
94 392 U.S. 409 (1968).
95 42 U.S.C. § 1982 (1970).
96 Act of April 9, 1866, ch. 31, § 1, 14 Stat. 27.
97 392 U.S. at 420.
98 See id. at 409, 419-20, 436. Prior to Jones it generally had been assumed that section
1982 required state action. See Larson, The Development of Section 1981 As a Remedy
for Racial Discrimination, 7 Harv. Civ. Rights-Civ. Lib. L. Rev. 56, 57 (1972); 35 Brook.
L. Rev. 275, T16-T1 (1969). Bwt see United States v. Morris, 125 F.2d 322 (E.D. Ark.
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indicated that a companion statute, Section 1981," is applicable to
private discrimination in employment.*
100
99
The Jones Court examined the legislators’ intent in enacting the 1866
Act and the thirteenth amendment, the latter stating that “[n] either
slavery nor involuntary servitude . . . shall exist within the United
States . . .
101 An enabling clause grants Congress the power to
enforce the amendment by appropriate legislation.102 The Jones Court
considered the amendment to have both a negative aspect—the abolition
of slavery—and an implicit positive corollary—the establishment of uni
versal freedom.103 While specifically declining to decide whether the
amendment itself did any more than establish universal freedom,104 the
Court held that Congress, under the enabling clause, had the power to
decide what acts constituted “badges and incidents of slavery” and
1903) (section one of Civil Rights Act of 1866, predecessor of section 1982, prohibits
private acts of discrimination aimed at preventing blacks from buying land).
99 The statute provides that “All persons . . . shall have the same right ... to the
full and equal benefit of all laws and proceedings for the security of persons and prop
erty as is enjoyed by white citizens . . . .” 42 U.S.C. § 1981 (1970).
Both sections 1981 and 1982 are derived from section one of the Civil Rights Act of
1866. 392 U.S. at 422 n.28. The current United States Code notes that Section 1982 is
derived from the 1866 Act but attributes section 1981 only to the 1870 statute which
reenacted the 1866 Act after the fourteenth amendment was passed. However, section
1981 retains the scope of the 1866 statute. See Note, Racial Discrimination In Employ
ment Under the Civil Rights Act of 1866, 36 U. Chi. L. Rev. 615, 619 (1969).
100 The Court, in a lengthy footnote, specifically overruled an earlier decision which
held that section 1981 required state action in employment discrimination. 392 U.S. at
441 n.78, overruling Hodges v. United States, 203 U.S. 1 (1906). A lower court was
prompt in seizing upon the language in Jones to prohibit discrimination by private em
ployers on racial grounds. See Dobbins v. Local 212, IBEW, 292 F. Supp. 413 (S.D.
Ohio 1968). To date five circuits have agreed. See Bradley v. Bristol-Myers, Inc., 459
F.2d 621 (8th Cir. 1972) (racial discrimination in hiring practices); Brown v. Gaston
County Dyeing Mach. Co., 457 F.2d 1377 (4th Cir.), cert, denied, 409 U.S. 982 (1972)
(racial discrimination in promotion policies); Young v. International Telephone & Tele
graph Co., 438 F.2d 757 (3d Cir. 1971) (racial discrimination by both employer and
union); Sanders v. Dobbs Houses, Inc., 431 F.2d 1097 (5th Cir. 1970), cert, denied, 401
U.S. 948 (1971) (refusal to rehire based on race); Waters v. Wisconsin Steel Works,
427 F.2d 476 (7th Cir.), cert, denied, 400 U.S. 911 (1970) (racial discrimination in hiring
practices).
One court has questioned whether section 1981 is in fact derived from the 1866 Act.
See Cook v. Advertiser, 323 F. Supp. 1212 (M.D. Ala. 1971), aff’d on other grounds,
458 F.2d 1119 (5th Cir. 1972). The discrepancies on which the Cook court based its
opinion may be due to the mistake of a codifier in compiling and revising the statutes.
See Note, Section 1981 and Private Discrimination, 40 Geo. Wash. L. Rev. 1024, 103639 (1972). See generally Larson, supra note 98, at 56.
101 U.S. Const, amend. XIII; see 392 U.S. at 422-44.
192 See U.S. Const, amend. XIII, § 2.
103 392 U.S. at 439; see Bailey v. Alabama, 219 U.S. 219, 241 (1911); Hodges v. United
States, 203 U.S. 1, 17 (1906); Civil Rights Cases, 109 U.S. 3, 20 (1883).
104 392 U.S. at 439.
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thus could be prohibited.105 Although the Court indicated that Jones
is applicable only to race,106 some commentators suggest that the ration
ale of Jones applies to other forms of discrimination.107 Thus, it is pos
sible to construct an argument asserting that the thirteenth amendment
and the subsequent Civil Rights Act of 1866 prohibit employment dis
crimination against the handicapped.
In passing the thirteenth amendment the primary consideration in
the minds of the legislators was Negro slavery in the South.108 How
ever, in drafting the amendment the legislators recognized that it would
make fundamental changes in the federal system and would enable
Congress to establish laws insuring equality for all citizens.109 By enact
ing section one of the 1866 Act, Congress extended to “citizens of
every race and color” the same rights to purchase and contract as those
enjoyed by “white persons.” 110 Section 1981, derived from section
one, is even broader—encompassing not only citizens but “all persons”
within the United States.111 The debates at the time of enactment in
dicate that the legislators did not intend to limit the protection of the
Act to blacks.112 Both sides in the controversy stated that the Act
applied to all persons.113 The legislators intended to prevent any group
from being held in an inferior status by ensuring that only one level
of citizenship existed throughout the land.
105 Id. By passing the 1866 Act, Congress indicated that it considered discrimination
in both the rights to purchase and the right to contract a “badge” or “incident”. Id. at
441. In an early decision the Court refused to regard private denial of public accommo
dations as a “badge or incident of slavery” under the thirteenth amendment since it
had nothing to do with slavery or involuntary servitude. Civil Rights Cases, 109 U.S.
3, 24 (1883). It viewed badges and incidents as those burdens and disabilities on funda
mental rights, such as the right to contract and to purchase property, imposed by
slavery. Id. at 22. Both employment discrimination and the housing discrimination pro
hibited in Jones fall within the earlier Court’s definition.
106 392 U.S. at 413.
i°7 See Note, Jones v. Mayer: The Thirteenth Amendment and the Federal Anti
Discrimination Laws, 69 Colum. L. Rev. 1019, 1026-27 (1969); 20 Case W. Res. L. Rev.
448, 457-59 (1969).
108 The thirteenth amendment was one of a series of post-Civil War enactments
aimed at terminating the last signs of slavery and ensuring freedom. It was preceded by
the wartime Emancipation Proclamation and passed to insure that document’s post-war
validity. See 1 Statutory History of the United States: Civil Rights 13 (B. Schwartz
ed. 1970).
109 See J. tenBroek, Equal Under Law 157-73 (1965).
no Act of April 9, 1866, ch. 31, § 1, 14 Stat. 27.
in See 42 U.S.C. § 1981 (1970); note 99 supra.
U2 See J. tenBroek, supra note 109, at 179; Cong. Globe, 39th Cong., 1st Sess. 438
(1866).
US'See United States v. Classic, 313 U.S. 299, 327 (1941); Cong. Globe, 39th Cong.,
1st Sess. 599, 601 (1866).
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Due to its language and its history, section 1981 has been applied
to prohibit both racial114 and non-racial115 discrimination. If the intent
of the framers was indeed to secure universal freedom and to establish
equality, then “white citizens,” must be interpreted broadly. This
standard was selected at a time when, compared with other groups,
whites did enjoy superior rights and was intended to indicate the high
est form of personal liberty and freedom. The purpose and intent of
the framers of the statutory provision, therefore, requires that the law
not be limited to racial discrimination or to non-whites.116
114 Central Presbyterian Church v. Black Liberation Front, 303 F. Supp. 894 (E.D.
Mo. 1969); Gannon v. Action, 303 F. Supp. 1240 (E.D. Mo. 1969), modified on other
grounds, 450 F.2d 127 (8th Cir. 1971). The courts in Central Presbyterian Church and
Gannon held, in effect, that when blacks invaded a white church, whites were denied
the rights of “white citizens.” Contra Perkings v. Banster, 190 F. Supp. 98, affid, 285
F.2d 426 (4th Cir. 1960) (section 1981 jurisdiction not available to white claiming false
arrest). See also Dombrowski v. Dowling, 459 F.2d 190, 199 n.24 (7th Cir. 1972) (court
suggests without deciding that section 1981 may not apply to white who was denied
office rental because associates were blacks); Carter v. Gallagher, 452 F.2d 315 (8th
Cir. 1971), cert, denied, 406 U.S. 950 (1972) (section 1981 prohibits employment dis
crimination based on race, whether it is against blacks or whites; court however viewed
section 1981 as based on fourteenth amendment); 23 Vand. L. Rev. 413 (1970) (discus
sion of Gannon).
115 See Scher v. Board of Educ., 424 F.2d 741, 743 (3d Cir. 1970) (per curiam) (sections
1981 and 1983 do not apply exclusively to racial or religious discrimination; available to
boy denied equal protection by arbitrary expulsion from school). Contra Schetter v.
Heim, 300 F. Supp. 1070, 1073 (E.D. Wise. 1969). But cf. Georgia v. Rachel, 384 U.S.
780, 791-92 (1966) (legislative history of Civil Rights Act of 1866 shows intent restricted
to racial equality).
The Court also has upheld anti-peonage statutes based on the thirteenth amendment
regardless of the race of the defendant. See Clyatt v. United States, 197 U.S. 207, 218
(1905). Section 1981 was enacted to enforce the thirteenth amendment and applies to all
races and colors. Buchanan v. Warley, 245 U.S. 60, 78 (1917). However, the Court in
Buchanan appeared to place some weight on the reenactment of section 1981’s prede
cessor, the Civil Rights Act of 1866, after the fourteenth amendment became effective.
Id. at 74-76. Two other cases which hold that section 1981 applies to all races and
colors appear to rely at least in part on the fourteenth amendment rationale. See
Takahashi v. Fish Comm’n, 334 U.S. 410, 419 (1948) (section 1981 rests in part on the
fourteenth amendment); United States v. Wong Kim Ark, 169 U.S. 649, 695-96 (1898)
(acknowledges section 1981’s thirteenth amendment basis but uses fourteenth amend
ment rationale). However, in a recent case involving denial of welfare benefits to resi
dent aliens the Supreme Court indicated that section 1981 was separate from the
fourteenth amendment. See Graham v. Richardson, 403 U.S. 365 (1971) (state statute
violated fourteenth amendment as well as federal power to regulate aliens as carried
out bv section 1981). Moreover, the Jones Court stated that reenactment of the 1866 Act
after the fourteenth amendment did not affect the scope of the Act. See Jones v.
Alfred H. Mayer Co., 392 U.S. 409, 436 (1968).
116 It has been suggested that limiting the protection of the Act to blacks offends
the equal protection clause of the fourteenth amendment. See, Note, The “New” Thir
teenth Amendment: A Preliminary Analysis, 82 Harv. L. Rev. 1294, 1315-16 (1969); 20
Case W. Res. L. Rev. 448, 459 n.75 (1969).
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The Jones Court, while calling segregated housing patterns a “relic”
of slavery,117 applied the term to practices which could be traced only
indirectly to the institution of slavery itself.118 Thus the expression
should not be used to limit a “badge or incident” to those employment
practices which existed during the period of slavery. If by “relic” the
Court meant the discrimination which the black man faces, not because
of his former servitude, but because of his current second-class status
in society,119 then that same discrimination is suffered by the handi
capped who are isolated and set apart from the mainstream of society.120
It cannot be said that the handicapped are treated as first class citizens
enjoying all of the rights of “white persons.” The handicapped, there
fore, should be protected by both the thirteenth amendment and section
1981.
Such a view of the amendment and its purpose is consistent with the
intention of its framers to secure universal freedom.121 Even if the
framers comprehended no other discrimination than racial, the Consti
tution is not an inflexible document, frozen by the attitudes and con
ditions which prevailed at the time of its passage.122 Rather, the Con
stitution is a living institution, adaptable to the circumstances of modem
society and responsive to the ideal of true equality for all people. Since
the courts must determine the significance of constitutional principles
by considering their growth as well as their origin,123 their interpre
tation of the Constitution can be responsive to the changing social and
economic values of the nation.124 The evil which the thirteenth
117 392 U.S. at 442-43.
ns The Court viewed racial ghettoes which are a development of the 20th century as
a “relic” of slavery. Id. But see Casper, Janes v. Mayer: Clio, Bemused and Confused
Muse, 1968 S. Ct. Rev. 89 (description of housing segregation during Civil War).
119 While some of the discriminatory racial practices existing today may have been
in existence at the time of slavery they appear to be based less on former servitude and
more on unreasoning prejudice which causes some whites to view blacks as inferior.
See 392 U.S. at 446 (Douglas, J., concurring).
120 See Lassen, Voice of the Militant Cripple, Event (Aug. 1969) (published by the
President’s Committee on Employment of the Handicapped). The isolation may stem
in large part from discrimination by employers and school systems. See notes 12-16,
78-86 supra and accompanying text.
121 See note 103 supra and accompanying text.
122 See United States v. Classic, 313 U.S. 299, 316 (1941); Wright v. United States,
302 U.S. 583, 607 (1938). The Constitution is a starting point for developing legal
reasoning rather than an aggregate of hard and fast precepts to be handed on and fol
lowed from generation to generation. See Stone, The Common Law in the United
States, 50 Harv. L. Rev. 4, 23 (1936).
123 See Gompers v. United States, 233 U.S. 604, 610 (1914) (Holmes, J.).
124 See Note, supra note 116, at 1302-03. The lawmakers couched the amendment in
terms general enough to encompass the total institution of slavery as it developed,
responding fully to the evil perceived. Id. at 1302. As modern perception of that evil
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amendment originally sought to eradicate was the inherent injustice of
maintaining a class of people in a position of inferiority. An interpre
tation of the amendment which includes all persons who suffer from
such inferiority, even if not the specific intent of the framers, would
be within the spirit of their enactment.125
PUBLIC EMPLOYMENT

While federal agencies are prohibited by law from discriminating
against an individual because of a physical handicap,126 few states have
similar statutes. Moreover, the courts have given scant attention to
whether a state agency is prohibited from refusing to hire an otherwise
qualified person purely on the basis of a physical handicap.127 The
Supreme Court consistently has recognized that the fourteenth amend
ment, while granting the states power to treat classes of people in dif
ferent ways,128 does deny them the power to discriminate on the basis
of irrelevant criteria.129 Thus the Court, although never acknowledging
grows, the response may assume an increasingly broader scope. Id. By rejecting an
overly narrow interpretation of the amendment it may be more readily adapted to the
“evils” of today’s society. Id. at 1302-13.
125 See Griffin v. Breckenridge, 403 U.S. 88, 97 (1971) (accords early civil rights
statutes a sweep as broad as their language). However, Griffin indicated that the thir
teenth amendment is closely related to slavery. See id. at 105. In another decision the
Court dismissed an argument that a city’s action to close its pools rather than to inte
grate them was a badge or incident of slavery. Palmer v. Thompson, 403 U.S. 217
(1971). The Court noted that although the enabling clause of the amendment might
allow the passage of legislation to control pool closings, Congress had not chosen to pass
such a statute. ZJ. at 227.
126See 5 U.S.C. § 7153 (1970). Only one action has been brought under this statute.
See Kletzing v. Young, 210 F.2d 729 (D.C. Cir. 1954) (suit by blind man to be reinstated
on Civil Service employment register; brought under section 7153’s predecessor; dis
missed as moot since register had expired).
The Vocational Rehabilitation Act of 1972 contained a section prohibiting discrimi
nation in federally funded programs. See H.R. 8395, 92nd Cong., 2d Sess. § 604 (1972).
The Act was vetoed by the President. Weekly Compilation of Presidential Documents,
Oct. 30, 1972.
127See King-Smith v. Aaron, 455 F.2d 378 (3d Cir. 1972), rev'g 317 F. Supp. 164
(W.D. Pa. 1970). The Third Circuit, in reversing the abstention-dismissal by the dis
trict court, remanded the plaintiff’s fourteenth amendment and section 1983 claims and
asserted that these claims enjoyed jurisdiction which the federal court had a duty to
consider. Id. at 381; see 42 U.S.C. § 1983 (1970).
128 See, e.g., Eisenstadt v. Baird, 405 U.S. 438, 446-47 (1970), citing Reed v. Reed, 404
U.S. 71, 75-76 (1971); Railway Express Agency v. New York, 336 U.S. 106 (1949);
Barbier v. Connally, 113 U.S. 27 (1885).
129 See, e.g., Eisenstadt v. Baird, 405 U.S. 438, 446-55 (1972) (statute barring sale of
contraceptives distinguished between married and unmarried individuals); Reed v.
Reed, 404 U.S. 71, 75-76 (1971) (statute gave preference to men in granting letters of
estate administration); Morev v. Doud. 354 U.S. 457, 465-66 (1957) (licensing statute
exempted one corporation); Armstead v. Starkville Municipal Separate School Dist.,
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the existence of a right to public employment,130 has held that a person
constitutionally is protected by the fourteenth amendment from arbi
trary employment discrimination by the state.131
If a handicapped individual alleges facts which indicate arbitrary
employment discrimination, action may be maintained under section
1983 of title 42 of the United States Code.132 Since the action of an
agency through its officials is state action within the meaning of the
statute, the claim is cognizable.133 The complainant of course must
be prepared to prove that the denial of employment was due to dis
crimination and not to a lack of proper qualifications.
325 F. Supp. 560, 569 (N.D. Miss. 1971), modified, 461 F.2d 276 (5th Cir. 1972) (racial
discrimination in hiring and retaining public school teachers); accord, Chambers v. Hen
dersonville City Bd. of Educ., 364 F.2d 189, 192 (4th Cir. 1966) (en banc). See also
note 23 supra and accompanying text.
130 For many years government employment and government services have been
regarded as privileges, not rights, and thus unprotected by rules of. substantive due
process. However, such distinctions have been so eroded that the concept remains of
doubtful validity. See generally Alstyne, The Demise of the Right-Privilege Distinction
in Constitutional Lave, 81 Harv. L. Rev. 1439 (1968).
131 See Keyishian v. Board of Regents, 385 U.S. 589, 605-06 (1967); Wieman v. Upde
graff, 344 U.S. 183, 191-92 (1952). An individual is also constitutionally protected from
employment discrimination by the federal government. See Colorado Anti-Discrimina
tion Comm’n v. Continental Airlines, Inc., 372 U.S. 714, 721 (1963) (racially discrimina
tory federal hiring regulation would violate the fifth amendment); United Pub. Work
ers v. Mitchell, 330 U.S. 75, 100 (1947) (Congress could not enact regulation providing
that no Republican, Jew or Negro could be appointed to federal office). See also
Comment, Aliens and the Civil Service: A Closed Door?, 61 Geo. L.J. 207, 215-18 (1972)
(federal discrimination and the fifth amendment).
Even if a handicapped individual has a valid claim, he faces, however, the general
reluctance of the courts to oversee federal agencies’ hiring practices. See Comment,
Racial Discrimination in the Federal Civil Service, 38 Geo. Wash. L. Rev. 265, 280
(1969); Comment, Aliens and the Civil Service: A Closed Door?, 61 Geo. L.J. 207,
216-17 (1972).
132 42 U.S.C. § 1983 (1970). Section 1983 requires two elements: the party must have
been deprived of rights secured by the Constitution and laws of the United States; and
the deprivation must have been under the color of state law. Adickes v. S.H. Kress &
Co., 398 U.S. 144 (1970).
Section 1983 was originally section one of the Civil Rights Act of 1871 which was
enacted to enforce the provisions of the fourteenth amendment. Mitchum v. Foster,
407 U.S. 225, 238 (1972); see Act of Apr. 20, 1871, ch. 22, § 1, 17 Stat. 13, as amended,
42 U.S.C. § 1983 (1970). Section one was modeled on section two of the Civil Rights
Act of 1866. 407 U.S. at 238; see Act of Apr. 9, 1866, ch. 31, § 2, 14 Stat. 27.
133 The legislative debates surrounding passage of section 1983’s predecessor indicate
that the discriminatory state action may be executive, legislative or judicial. Mitchum
v. Foster, 407 U.S. 225, 238 (1972); Ex parte Virginia, 100 U.S. 339, 346-47 (1879). Even
an abuse of authority is covered by section 1983. See Monroe v. Pape, 365 U.S. 167,
172 (1961); United States v. Classic, 313 U.S. 325, 326 (1941).
However, the federal government and the District of Columbia are not states within
the meaning of the statute. District of Columbia v. Carter, 409 U.S. 418. 419 (1973).
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If an action is maintainable under either section 1983 or the fourteenth
amendment alone,134 the handicapped person may have recourse against
a number of employers, depending upon their relationship with the
state. Under a broad interpretation an action should be maintainable
against all public agencies as well as private organizations significantly
controlled by the state.135 The handicapped individual must select the
defendant carefully since municipalities may be immune from suit
under section 1983.136 However, recovery has been allowed against
134 An action for denial of equal protection of the laws may be maintained under the
fourteenth amendment alone. See, e.g., Griffin v. County School Bd., 377 U.S. 218,
232-33 (1964); Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961); Staub v.
City of Baxley, 355 U.S. 313 (1958). One court has held that an action not cognizable
under section 1983 against a county could be maintained against the same defendant
under the fourteenth amendment. See Shelbourne Inc. v. New Castle County, 293 F.
Supp. 237, 245-46 (D. Del. 1968). Contra, Whitner v. Davis, 410 F.2d 24 (9th Cir. 1969).
The requirements for state action are the same under section 1983 and the fourteenth
amendment. United States v. Price, 383 U.S. 787, 794 n.7 (1966).
135 Discrimination in transportation systems has been successfully labelled state action.
See Kissinger v. New York City Transit Authority, 274 F. Supp. 438 (S.D.N.Y. 1967);
note 54 supra and accompanying text.
Actions of hospitals, too, have come under judicial scrutiny. See McCabe v. Nassau
County Medical Center, 453 F.2d 698 (2d Cir. 1971). In McCabe the court held that
since the hospital was a public institution, the plaintiff need not point to specific state
statutes compelling them to act as they did in order to meet the “under color of state
law” requirement of section 1983. Id. at 703-04. It is the source of the defendant’s
authority, not only the laws that purport to justify the action, which determine whether
the defendant has acted under color of law. Id. at 704. Whether or not the state’s role
in regulating private hospitals would be sufficient to make their actions “state action”
has been considered by several lower courts. The majority seem to have concluded
that due to the states’ role in disbursement of funds under the Hill-Burton Act private
discrimination is state action. See Simkins v. Moses H. Cone Memorial Hosp., 323 F.2d
959 (4th Cir. 1963) (excellent discussion of Hill-Burton; racial discrimination); Holmes
v. Silver Cross Hosp., 340 F. Supp. 125 (N.D. Ill. 1972) (violation of religious belief);
Sams v. Ohio Valley General Hosp. Ass’n, 257 F. Supp. 369 (N.D.W. Va. 1966) (dis
crimination against out-of-state physicians); Hill-Burton Act § 622(f), 42 U.S.C. §
211(e) (f) (1970). But see Place v. Shepherd, 446 F.2d 1239 (6th Cir. 1971) (receipt of
state or federal funds did not transform private hospitals into public institutions). The
court in Place indicated, however, that there might be a cause of action if a public
hospital refused to hire. Id. at 1246.
136 See Monroe v. Pape, 365 U.S. 167, 191 n.50 (1961) (Chicago not “person” under
statute). The decision has caused considerable confusion in the circuits, and some courts
either have interpreted the Court’s statements narrowly or have considered Monroe
overruled sub silentio by later opinions which failed to consider whether the entity sued
was proper under section 1983. Other courts have distinguished between actions for
damages, such as Monroe, and those for equitable relief, or have ignored Monroe
completely. See Johnson v. Cincinnati, 450 F.2d 796 (6th Cir. 1971) (ignored Monroe);
Harkless v. Sweeney Independent School Dist., 427 F.2d 319 (5th Cir. 1970), cert, de
nied, 400 U.S. 991 (1971) (restricted Monroe to its facts and granted equitable relief
under section 1983); Schnell v. City of Chicago, 407 F.2d 1084, 1086 (7th Cir. 1969)
(Monroe limited to money damages); Local 858. Am. Fed’n of Teachers v. School Dist.
No. 1, 314 F. Supp. 1069, 1073 (D. Colo. 1970) (Moirroe rendered irrelevant by Supreme
Court cases ignoring it); Note, Civil Rights—School Officials Not Persons For Purposes
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entities such as school boards137 and state universities.138 Even if an
immunity exists, the plaintiff may sue the state employee who deprived
him of his rights in the employee’s individual capacity.139 Thus, the
handicapped may have a potent means of redress for public employment
discrimination.
Conclusion

Although concern for the plight of the handicapped may be increas
ing, they still face serious obstacles in their effort to achieve equal
treatment by society. While many areas merit attention, education, phy
sical access, and employment are among the most significant. Although
there has been little litigation involving the rights of the disabled, pos
sibilities for redress do exist. By carefully selecting strong cases in
which the right denied is extremely important, and the discrimination
and damage are evident, the handicapped may be able to achieve some
success through the courts. However, the theories discussed herein are
only suggestions for legal action; they are largely unexplored and do
not preclude the development of other strategies.
It is nonetheless imperative for the handicapped to continue to focus
efforts on Congress and the state legislatures. Legislation ensuring the
rights of the handicapped would be the most uniform and far reaching
solution to the problems presented. The inclusion of the handicapped
among those protected by the Civil Rights Act of 1964140 is the most
desirable solution on the federal level. Such an amendment would allow
the handicapped access to the Act’s complaint mechanisms and to the
of Section 1983 Regardless of Relief Sought, 24 S.W.L.J. 360, 362-64 (1970) (discussion
of cases in which the appropriateness of the entity sued was ignored).
Moreover, one court held that while a police department was not a person for pur
poses of section 1983, a suit for denial of equal protection could be maintained under
section 1981. See United States ex rel. Washington v. Chester County Police Dep’t, 294
F. Supp. 1157 (E.D. Pa. 1969), affd on rehearing, 300 F. Supp. 1279 (E.D. Pa. 1970).
See generally Thornberry, Suing Public Entities Under the Federal Civil Rights Act:
Monroe v. Pape Reconsidered, 43 U. Colo. L. Rev. 105, 108-17 (1971); Note, Developing
Governmental Liability Under 42 UJS.C. § 1983, 55 Minn. L. Rev. 1201 (1971); 24
Vand. L. Rev. 1252 (1971).
137 See, e.g., Walton v. Nashville Special School Dist., 401 F.2d 137 (8th Cir. 1968);
Rolfe v. County Bd. of Educ., 391 F.2d 77 (6th Cir. 1968); Wall v. Stanley County
Bd. of Educ., 378 F.2d 275 (4th Cir. 1967).
138Sec Brown v. Strickler, 422 F.2d 1000 (6th Cir. 1970) (no discussion of Monroe).
Contra, Kirstun v. Rector, 309 F. Supp. 184 (E.D. Va. 1970) (relies on Monroe).
is® See Monroe v. Pape, 365 U.S. 187, 192 (1961). Suits against the individual, how
ever, may have a limited effect on the public agencies’ policies and mav produce little
in the wav of monetarv recovery. See Note, Developing Governmental Liability Under
42 U.S.C. § 1983, 55 Minn. L. Rev. 1201, 1209 (1971) (discussing recoverv against
policemen).
14042 U.S.C. § 2000e (1970).
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expertise of its enforcement offices. The enactment of legislation will
not, however, be the end of the struggle. Rather, it will be the begin
ning of a process which eventually must ensure that every handicapped
individual has an even start with the rest of society.

COMMENTS
BAD FAITH FAILURE TO SETTLE WITHIN
POLICY LIMITS: RECOVERY BY SEMI
SOLVENT INSUREDS
What is the measure of damage to an insured if, as a result of his in
surer’s bad faith failure to settle within coverage, a judgment in excess
of policy limits is entered against him? Where an insured is relatively
solvent, his insurer is held liable for the entire excess judgment on the
theory that it all could be collected.1 However, in the case of a semi
solvent insured whose assets are far outstripped by the amount of the
excess judgment, the measure of recovery presents a more difficult issue.
Where an insured is insolvent at the time of judgment and his debt
subsequently is discharged in bankruptcy, the United States Court of
Appeals for the Second Circuit determined several years ago that under
New York law no cause of action for bad faith representation lies against
the insurer.2 The court reasoned that an insolvent insured sustains no legal
injury as a result of his insurance company’s failure to compromise the
claim against him if he is immune from execution.3 On the other hand,
where an insured does have some assets, albeit of little value, legal injury
in some measure does result;4 however, an award of the entire excess
judgment might far surpass the amount a judgment creditor reasonably
could expect to collect through execution. A divided panel of the Second
Circuit recently held in Peterson v. Allcity Insurance Co.5 that an in
sured is entitled to full recovery unless, in light of the magnitude of the
excess judgment and the paucity of the insured’s assets, such a verdict
would be “unjust,” “extreme or punitive.” 6
1 See R. Keeton, Insurance Law § 7.8(f), at 517 (1971).
2 Harris v. Standard Acc. & Ins. Co., 297 F.2d 627, 636 (2d Cir. 1961), cert, denied,
369 U.S. 843 (1962).
3 Id. at 631-33. In a subsequent case, the court clarified its decision in Harris that no
duty exists toward an insolvent insured to settle in good faith. See Burget v. Government
Employees Ins. Co., 456 F.2d 282, 285 (2d Cir. 1972).
4See, e.g., Young v. American Cas. Co., 416 F.2d 906, 911-12 (2d Cir. 1969), cert, dis
missed, 396 U.S. 997 (1970); Anderson v. St. Paul Mercury Indem. Co., 340 F.2d 406,
409 (7th Cir. 1965); Lee v. Nationwide Mut. Ins. Co., 286 F.2d 295, 295-96 (4th Cir.
1961). The dissent in Bourget v. Government Employees Ins. Co. found it anomalous
that, if even one dollar of attachable property remains in an insured’s estate for distri
bution after priority items, sufficient injury would exist to entitle the estate to recovery
of the entire excess judgment. See 456 F.2d 282, 289 (2d Cir. 1972) (Oakes, J., dissenting).
5 472 F.2d 71 (2d Cir. 1972).
6 Id. at 80.
[ 1525 ]
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Juanita Peterson, the plaintiff, was severely injured when the car in
which she was a passenger climbed the road divider and collided with
an oncoming vehicle.7 Peterson sued Nathaniel Washington, the driver
of the car, and Allcity Insurance Company assumed Washington’s de
fense under his $10,000 policy.8 Although Allcity offered $5,000 in settle
ment at trial and Peterson apparently was willing to accept $10,000,9 the
case was submitted to a jury which awarded Peterson $80,000.10 After
Allcity paid the policy limit, Peterson, as assignee of Washington’s cause
of action, filed suit against Allcity for failure to settle in good faith
within policy limits.11 At trial the jury was instructed that, if they found
bad faith on the part of Allcity, their verdict had to be for the entire
excess judgment.12 The jury found for Peterson, and judgment was en
tered for $70,000.13
As one basis for affirmance, the court of appeals found that the verdict
was not “extreme or punitive” in the circumstances present,14 a standard
which the court derived from lengthy dicta in Gordon v. Nationwide
Mzitual Insurance Co.15 The Peterson majority determined that, had the
claimant in Gordon prevailed on the issue of bad faith, the New York
Court of Appeals might have disallowed full recovery as extreme or
punitive.16 In evaluating the extreme or punitive character of full re
covery in the case before it, the Peterson court considered first the dis
parity between the excess judgment and the policy limits and second the
financial status of the insured. The tort judgment in Gordon exceeded
the $20,000 policy limit by $259,058.8717 while in Peterson the excess
judgment was only $70,000 over the policy limit of $10,000.18 The in
lld. at 73.

9 Id. at 78.
Id. at 73.
11 Id. Subject matter jurisdiction in the district court was predicated upon diversity
of citizenship. Sec 28 U.S.C. § 1332(a) (1970).
12 472 F.2d at 79. Allcity, while failing to object to this instruction, excepted to the
trial court’s refusal to instruct that the verdict must be for Allcity if Washington were
“judgment proof.” Id.
^ld. at 73.
14 Id. at 79-80.
15 30 N.Y.2d 427, 285 N.E.2d 849, 334 N.Y.S.2d 601 (1972), cert, denied, 41 U.S.L.W.
3448 (U.S. Feb. 20,1973).
16 472 F.2d at 79-80.
17 The precise figure appears to be $194,462.50 although compensatory damages of
$259,058.87, the figure used by the court in Peterson, were awarded against the insurer
by the jury. See id. at 80; Gordon v. Nationwide Mut. Ins. Co., 37 App. Div. 2d 265,
267, 323 N.Y.S.2d 550, 553 (1971), rev’d, 30 N.Y.2d 427, 285 N.E.2d 849, 334 N.Y.S.2d
601 (1972), cert, denied, 41 U.S.L.W. 3448 (U.S. Feb. 20, 1973).
is See 472 F.2d at 80.
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sured in Gordon was a gas station employee who had disappeared before
trial and whose only asset was the automobile involved in the accident.19
In Peterson, although penniless when the excess judgment was entered,
W ashington had acquired a cleaning and polishing business as well as an
interest in a house by the time of Peterson’s action against Allcity.20 As
the majority put it, “[w]hile he was hardly a mogul, Washington was
alive and in business and at least more solvent than the insured in Gor
don.” 21
Judge Moore’s dissent in Peterson criticizes the majority for permitting
award of a “substantial windfall” to the insured’s assignee.22 The majori
ty’s approach, Judge Moore asserts, cannot be administered equitably
and will generate inconsistent results.23 In the case of a semi-solvent in
sured, an excess judgment of $170,000 over a $10,000 policy might be
“extreme or punitive” whereas a judgment, as in Peterson, exceeding
the same policy limits by only $70,000, apparently is not.24 In the first
instance the majority would hold the insurer liable for only the actual
injury to its insured, which presumably would be very little; in the sec
ond instance, however, the majority would hold the insurer liable for
the entire $70,000, irrespective of actual damage.25
Despite this seemingly unjust result, in most instances full recovery
is the only adequate remedy for the insured unless he is released from
obligation under the excess judgment after termination of his action
against the insurance company. In the absence of release, any partial re
covery may be attached by the judgment creditor, thereby reducing but
not extinguishing the insured’s liability.26 The insured then must bring
another action against the insurance company, the cycle continuing until
the judgment is fully satisfied.27 Nevertheless, awards of the entire excess
judgment have encountered substantial judicial resistance where the in
sured is relatively impecunious.28
19 See 30 N.Y.2d at 440-41, 285 N.E.2d at 856, 334 N.Y.S.2d at 612 (Fuld, C.J., con
curring) .
20 472 F.2d at 80-81.
21 Id. at 80.
22 See id. at 81 (Moore, J., dissenting).
23 Id. at 83.
24 Id.
25 Id.
26 See Gordon v. Nationwide Mut. Ins. Co., 30 N.Y.2d 427, 450, 285 N.E.2d 849, 862,
334 N.Y.S.2d 601, 620 (1972) (Breitel, J., dissenting), cert, denied, 41 U.S.L.W. 3448
(U.S. Feb. 20, 1973).
27 See id., 285 N.E.2d at 862, 334 N.Y.S.2d at 620 (Breitel, J., dissenting).
28 See, e.g., Peterson v. Allcity Ins. Co., 472 F.2d 71, 79 (2d Cir. 1972); id. at 81-84
(Moore, J., dissenting); Gordon v. Nationwide Mut. Ins. Co., 30 N.Y.2d 427, 430-39, 285
N.E.2d 849, 850-55, 334 N.Y.S.2d 601, 603-10 (1972), cert, denied, 41 U.S.L.W. 3448
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Courts strive to restore an insured to the position in which he would
have been if the insurer had settled within policy limits.2930
In the case of
a semi-solvent insured, this generally cannot be done without awarding
a windfall to the claimant, satisfying the judgment and exonerating the
insured.
Without expressly acknowledging this difficulty, Judge Moore ad
vocates the actual damage standard set forth in Judge Breitel’s dissent in
Gordon.^ This standard, applicable only to insolvent and semi-solvent
insureds, would award damages based upon present and future tangible
injury resulting from entry of the excess judgment.31 Judge Moore as
serts that this approach provides an adequate remedy for both the in
sured and his insurer; losses actually sustained by the insured are com
pensated without necessitating unrestricted liability on a policy which
originally was to be limited to its face value.32
Such a standard would fail to achieve its objective, though, if the in
sured’s obligation on the excess judgment were not extinguished when
actual damages are paid to the claimant. Unless the insured is released
from liability, only the claimant and the insurance company would bene
fit.33 The claimant, who supposedly was willing to accept a settlement
within policy limits, additionally would receive an amount equivalent to
what might have been collected from the insured while nevertheless re
taining a valid judgment. The insurance company would be required to
pay damages only commensurate with the injury it caused rather than
the entire judgment. However, the insured, to whom the cause of action
nominally belongs, would remain indebted to the claimant for the balance
of the excess judgment and would be afforded an inadequate remedy.
(U.S. Feb. 20, 1973); Ivy v. Pacific Auto. Ins. Co., 156 Cal. App. 2d 652, 663-64, 320 P.2d
140, 148 (Dist. Ct. App. 1958).
29 See, e.g., Peterson v. Allcity Ins. Co., 472 F.2d 71, 83 (2d Cir. 1972) (Moore, J.,
dissenting); Harris v. Standard Acc. & Ins. Co., 297 F.2d 627, 631-32 (2d. Cir. 1961),
cert. denied, 369 U.S. 843 (1962); Gordon v. Nationwide Mut. Ins. Co., 30 N.Y.2d 427,
440-41, 285 N.E.2d 849, 856, 334 N.Y.S.2d 601, 611-12 (1972) (Fuld, C.J., concurring),
cert, denied, 41 U.S.L.W. 3448 (U.S. Feb. 20, 1973).
30 472 F.2d at 82-83 (Moore, J., dissenting); see 30 N.Y.2d at 451, 285 N.E.2d at 863,
334 N.Y.S.2d at 621 (Breitel, J., dissenting).
31 See 30 N.Y.2d at 451, 285 N.E.2d at 863, 334 N.Y.S.2d at 621 (Breitel, J., dissenting).
All pertinent factors would be taken into account including the insured’s economic
status, age, economic prospects, skills and health. Damages also would be awarded to
compensate tangible injury other than execution by the claimant such as loss of the right
to operate motor vehicles or impairment of the ability to obtain employment or in
surance. See id.
32 472 F.2d at 83 (Moore, J., dissenting).
33 It is unclear whether Peterson signed a release in return for Washington’s assign
ment of his cause of action against the insurance company. See 472 F.2d at 74.
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On the other hand, if the insured’s liability is terminated, a satisfactory
remedy might be fashioned for all parties. Not only could the claimant
recover the amount he reasonably might have expected to collect from
the insured, but he also would receive immediate payment which is far
more beneficial than installments obtained through periodic execution.
The insured, free from possible execution by the claimant, could collect
damages from the insurer for personal injuries such as loss or impairment
of credit,34 restriction of driving privileges, or inability to obtain em
ployment or insurance.35 Consequential damages for mental suffering also
might be awarded.36 Under the Peterson standard, however, any dam
ages awarded to the insured in an amount less than the excess judgment
would be subject to execution by the claimant.
Any rule of damages should promote, or at least not inhibit, respon
siveness by insurers to the interests of their semi-solvent or insolvent in
sureds. This has been the most prominent argument against a prepayment
rule requiring an insured initially to satisfy any portion of an excess
judgment he seeks to recover from his insurer.37 Such a prepayment rule
34 Courts and commentators have been virtually unanimous in recognizing injury to
credit. See Lee v. Nationwide Mut. Ins. Co., 286 F.2d 295 (4th Cir. 1961); American Fire
& Cas. Co. v. Davis, 146 So. 2d 615, 619 (Fla. Dist. Ct. App. 1962); Sweeten v. National
Mut. Ins. Co., 233 Md. 52, 57, 194 A.2d 817, 819 (1963); Keeton, Liability Insurance and
Responsibility for Settlement, 67 Harv. L. Rev. 1136, 1181 n.110 (1954); 60 Mich. L. Rev.
517, 519-20 (1962); 41 Texas L. Rev. 595, 598 (1963). But see Baker v. Northwestern Nat.
Cas. Co., 26 Wis. 2d 306, 317-18, 132 N.W.2d 493, 500 (1965) (injury to credit and con
sequent damage to insured’s enterprise too speculative). If the insured’s business has
been executed against, he also sustains injury equal to the difference between its value
as a going concern and the amount obtained through liquidation. See Farmers Ins. Exch.
v. Henderson, 82 Ariz. 335, 342-44, 313 P.2d 404, 408-09 (1957). This injury also should
be compensated.
Even where the insured files in bankruptcy, his personal action for injury to reputation
and credit may remain his own and not pass to the trustee. See Wooten v. Central Mut.
Ins. Co., 182 So. 2d 146, 150 (La. Ct. App. 1966); 11 U.S.C. § 110(a)(5) (1970). See also
60 Mich. L. Rev. 517, 521 & n.18 (1962) (collateral injury to insured’s financial reputation
likely comes under personal actions which do not pass in bankruptcy). The same result
should obtain where the insured is not forced into bankruptcy.
35 See note 31 supra.
36 The Supreme Court of California has permitted recovery for mental suffering
caused by entry of an excess judgment. See Crisci v. Security Ins. Co., 66 Cal. 2d 425,
432-34, 426 P.2d 173, 178-79, 58 Cal. Rptr. 13, 18-19 (1967). See also Note, Refusal to
Settle Claim Below Policy Limits—Insurer's Excess Liability—Damages for Mental Suf
fering, 22 Sw. L.J. 374, 381 (1968). The court held that, where there was interference
with property rights, damages for emotional disturbance could be awarded and that it is
foreseeable that an insured’s peace of mind will be disrupted if his insurer fails to defend
him properly. 66 Cal. 2d at 433-34, 426 P.2d at 179, 58 Cal. Rptr. at 19. But see Farmers
Ins. Exch. v. Henderson, 82 Ariz. 335, 342-43, 313 P.2d 404, 409 (1957).
3? Responsiveness to insureds has been raised as a policy consideration in prior litigation
and commentary. See, e.g., Brown v. Guarantee Ins. Co., 155 Cal. App. 2d 679, 690, 319
P.2d 69, 75-76 (Dist. Ct. App. 1957); Lange v. Fidelity & Cas. Co., 290 Minn. 61, 66-67,

1530

The Georgetown Law Journal

[Vol. 61:1525

would not encourage insurers to consider settlement in good faith of
claims against insureds who are unlikely ever to be able to pay a signifi
cant portion of an excess judgment. Under an actual damage standard, the
prospect of having to compensate a semi-solvent insured for direct and
consequential damages should act as a sufficient deterrent to bad faith
representation. As to insolvent insureds, who presently may not be able
to recover,*31
38 insurance carriers might be discouraged from bad faith
representation by liability for consequential damages. The advantage of
185 N.W.2d 881, 885 (1971); Gray v. Nationwide Mut. Ins. Co., 422 Pa. 500, 506, 223
A.2d 8, 10 (1966); Southern Fire & Cas. Co. v. Norris, 35 Tenn. App. 657, 672, 250 S.W.2d
785, 791 (1952). See also 60 Mich. L. Rev. 517, 518 (1962); 27 U. Pitt. L. Rev. 726, 728
(1966).
A division between “prepayment” and “non-prepayment” jurisdictions emerged as
case law evolved on damages in suits for bad faith failure to settle. The traditional rule, de
veloped under indemnity contracts, was that an insured must pay all or part of an ex
cess judgment before an action would lie against his insurer for the amount paid. See
Dumas v. Hartford Acc. & Indem. Co., 92 N.H. 140, 141, 26 A.2d 361, 362 (1942), over
ruled, Dumas v. State Farm Mut. Auto. Ins. Co., Ill N.H. 43, 274 A.2d 781, 782-83
(1971); Universal Auto. Ins. Co. v. Culberson, 126 Tex. 282, 287-89, 86 S.W.2d 727, 73031 (1935), overruled, Hernandez v. Great Am. Ins. Co., 464 S.W.2d 91, 93-94 (Tex. 1971).
Most jurisdictions now follow a non-prepayment rule and regard mere entry of a tort
judgment and consequent liability as a legal injury. See, e.g., National Farmers Union
Property & Cas. Co. v. O’Daniel, 329 F.2d 60, 66 (9th Cir. 1964); Lee v. Nationwide Mut.
Ins. Co., 286 F.2d 295, 298 (4th Cir. 1961); Andrews v. Central Sur. Ins. Co., 271 F. Supp.
814, 821 (D.S.C. 1967), affd mem. sub nom., Andrews v. Commercial Union Ins. Co.,
391 F.2d 935 (4th Cir. 1968); Wessing v. American Indem. Co., 127 F. Supp. 775, 781
(W.D. Mo. 1955); Alabama Farm Bureau Mut. Cas. Ins. Co. v. Dalrymple, 270 Ala. 119,
122-23, 116 So. 2d 924, 925-26 (1959); Terrell v. Western Cas. & Sur. Co., 427 S.W.2d
825, 827 (Ky. 1968); Henegan v. Merchants Mut. Ins. Co., 31 App. Div. 2d 12, 13-14, 294
N.Y.S.2d 547, 548-49 (1968); Southern Fire & Cas. Co. v. Norris, 35 Tenn. App. 657,
672-73, 250 S.W.2d 785, 791-92 (1952); Schwartz v. Norwich Union Indem. Co., 212
Wis. 593, 594-96, 250 N.W. 446, 446-47 (1933). No distinction is made in these cases
between solvent and insolvent insureds although insolvency was intimated in Dalrymple
and Southern Fire & Casualty. See 270 Ala. at 122, 116 So. 2d at 925; 35 Tenn. App. at
671, 250 S.W.2d at 791. See also 41 Texas L. Rev. 595, 597 & n.9 (1963).
The prepayment and non-prepayment rules are geared to achieve different and ap
parently inconsistent ends. The prepayment rule limits the insurer’s liability to actual
loss but does not extinguish the insured’s judgment debt. The non-prepayment rule,
on the other hand, by ensuring total satisfaction of the judgment but at great expense
to the insurer, places the insured in the same position in which he would have been had
the insurer settled.
An actual damage approach coupled with release from liability achieves both these
ends. An actual damage standard theoretically leads to the same result as if the insured,
under the prepayment rule, paid portions of the excess judgment whenever able to do
so. However, by not requiring prepayment, an insured would not be forced to liquidate
his business or other assets in order to bring suit. Concomitantly, the objective of the
non-prepayment rule also would be achieved, for the insured would be released from
liability and restored to his former status but at a price more equitable to the insurer
than the entire excess judgment.
38 See note 2 supra and accompanying text.
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an actual damage standard over a non-prepayment rule is that it would
promote responsiveness without saddling the insurer with damages dis
proportionate to the injury it caused and without awarding a windfall
to the claimant.39
The practicability of an actual damage approach hinges upon release
of the insured’s liability when judgment is entered against his insurer.
Without a release, the insured remains subject to execution for the bal
ance of the excess judgment. The insured might obtain a release as con
sideration for assignment of his cause of action to the claimant.40 How
ever, the measure of recovery should not depend upon the insured’s de
sire or ability to exact a release from the claimant.
A court with appropriate personal jurisdiction over the claimant or in
rem jurisdiction over the judgment debt has power in equity to declare
the excess judgment satisfied upon payment of actual damages.41 This
power should be exercised to achieve a just result among the parties. As
the dissenters in both Gordon and Peterson noted, compelling reasons
exist for awarding actual damages where the insured is semi-solvent.42
Moreover, a claimant is not disadvantaged by award of actual damages,
which is all that he reasonably could have expected to collect had the
insurer not fortuitously failed to settle. An insurer’s bad faith toward
its insured should not prompt a court to withhold equitable relief under
the “clean hands” doctrine,43 for an insurer owes no duty to the claim
ant.44 The insurer’s breach of duty to its insured can be compensated
adequately by actual damages; after the insured is made whole, the claim
39 See note 37 supra.
40 See 472 F.2d at 74. An insured’s claim against his insurer for bad faith failure to
settle within policy limits generally is assignable. See, e.g., Smith v. Transit Cas. Co., 281
F. Supp. 661, 668 (E.D. Tex. 1968), aff’d, 410 F.2d 210 (5th Cir. 1969) (per curiam);
Communale v. Traders & Gen. Ins. Co., 50 Cal. 2d 654, 661-62, 328 P.2d 198, 202 (1958);
Terrell v. Western Cas. & Sur. Co., 427 S.W.2d 825, 827 (Ky. 1968); Gray v. Nation
wide Mut. Ins. Co., 422 Pa. 500, 510-11, 223 A.2d 8, 12-13 (1966); Nichols v. United
States Fidelity & Guar. Co., 37 Wis. 2d 238, 247, 155 N.W.2d 104, 109 (1967).
41 The power of a court of equity is as broad as justice requires. See, e.g., Virginian
Ry. v. System Fed’n 40, Ry. Employees, 300 U.S. 515, 551 (1937); Ripley v. International
Rys. of Cent. America, 8 App. Div. 2d 310, 328, 188 N.Y.S.2d 62, 82 (1959), aff’d, 8
N.Y.2d 430, 171 N.E.2d 443, 209 N.Y.S.2d 289 (1960). See also N.Y. Civ. Prac. Law
§ 3017(a) (McKinney 1963). A defendant may be entitled to equitable relief even though
he could not bring an affirmative action for such relief. See McLear v. Balmat, 194
App. Div. 827, 837, 186 N.Y.S. 180, 187-88 (1921).
42 See 472 F.2d at 83-84 (Moore, J., dissenting); 30 N.Y.2d at 450-51, 285 N.E.2d at
862-63, 334 N.Y.S.2d at 620-21 (Breitel, J., dissenting).
43 Under the “clean hands” doctrine, misconduct must relate to the matter in issue.
See Loughran v. Loughran, 292 U.S. 216, 229-30 (1934).
44 See note 45 injra.
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ant should not be permitted to reassert the insurer’s bad faith in order to
stay the hand of equity.
A claimant may submit voluntarily to jurisdiction by bringing suit
under assignment, as did the claimant in Peterson. Similarly, a claimant
may submit to jurisdiction by bringing an action directly,45 jointly with
the insured, or as a garnishment proceeding.46 However, to be viable, an
actual damage approach must not depend upon a claimant’s willingness
either to give a release or to submit voluntarily to jurisdiction. Claimants
should not be able to obtain full recovery by avoiding the jurisdiction of
the court.47 In New York, a court probably can acquire in rem jurisdic
tion over the insured’s judgment debt by service on the claimant outside
45 A claimant has no direct cause of action against the insurer for an excess judgment
under New York law. See Browdy v. State-Wide Ins. Co., 56 Misc. 2d 610, 613, 289
N.Y.S.2d 711, 714 (Sup. Ct. 1968). The only possible statutory basis of direct action is
section 167 of the New York Insurance Law which authorizes actions against the in
surer. See id. at 617, 289 N.Y.S.2d at 718; N.Y. Ins. Law § 167(1) (b) (McKinney 1966).
Section 167, however, is not susceptible of an interpretation which would authorize a
direct cause of action by the claimant, for recovery against the insurer is specifically
limited to the face value of the policy. See id. See also Note, Recent Developments in
the Excess Judgment Suit, 36 Brooklyn L. Rev. 464, 479 n,82 (1970).
In other jurisdictions, direct actions by claimants generally have been rejected. See, e.g.,
Kuklis v. United Servs. Auto. Ass’n, 442 F.2d 1045, 1045-47 (5th Cir. 1971); Greer v.
Mid-West Nat. Fire & Cas. Ins. Co., 434 F.2d 215, 217-19 (8th Cir. 1970); Seguros Tepeyac,
S.A. v. Bostrom, 347 F.2d 168, 176-78 (5th Cir. 1965); Chittick v. State Farm Mut. Auto.
Ins. Co., 170 F. Supp. 276, 279-80 (D. Del. 1958); Yelm v. Country Mut. Ins. Co., 123
Ill. App. 2d 401, 403-06, 259 N.E.2d 83, 84-85 (1970); Biasi v. Allstate Ins. Co., 104 N.J.
Super. 155, 159-60, 249 A.2d 18, 20-21 (App. Div. 1969); Ammerman v. Farmers Ins.
Exch., 19 Utah 2d 261, 263-65, 430 P.2d 576, 577-78 (1967). But see Thompson v. Com
mercial Union Ins. Co., 250 So. 2d 259, 264 (Fla. 1971).
46 Whether an action for bad faith failure to settle may be garnished has not been
determined by the New York courts. See Note, supra note 45, at 483; Note, Direct
Action by Injured Judgment Creditor Against Insurer for Excess of Policy Limits, 14
N.Y.L.F. 629, 642 (1968). The New York garnishment statute permits execution against
causes of action which may be transferred. See N.Y. Civ. Prac. Law § 5201(a) (McKin
ney 1963). Actions for bad faith failure to settle are probably transferable. See N.Y.
Gen. Oblig. Law § 13-101 (McKinney 1964). See also Note, supra note 45, at 483; Note,
Direct Action by Injured Judgment Creditor Against Insurer for Excess of Policy Limits,
14 N.Y.L.F. 629, 642 (1968).
In other jurisdictions garnishment of an insured’s action for bad faith failure to settle
generally has not been permitted. See, e.g., Seguros Tepeyac, S.A. v. Bostrom, 347 F.2d
168, 177 (5th Cir. 1965); Francis v. Newton, 75 Ga. App. 341, 344-45, 43 S.E.2d 282, 28485 (1947); Cook v. Superior Ins. Co., 476 S.W.2d 363, 364 (Tex. Civ. App. 1972); Paul
v. Kirkendall, 6 Utah 2d 256, 260-62, 311 P.2d 376, 379-80 (1957); Murray v. Mossman, 56
Wash. 2d 909, 911-14, 355 P.2d 985, 987-88 (1960). But see Shaw v. Botens, 403 F.2d 150,
154-55 (3d Cir. 1968).
47 A claimant might remain outside the jurisdiction while the action is brought by the
insured, either of his own initiative or pursuant to an agreement between them.

1973]

Insurer’s Liability For Failure To Settle

1533

the state.48 In rem jurisdiction would be adequate to extinguish the ex
cess judgment after actual damages are awarded.49
Even if in rem jurisdiction cannot be asserted over the judgment debt,
a court might determine that the claimant is an indispensable party and
that the action should not proceed without him.50 While the insured is
prejudiced only slightly if his action is dismissed for lack of an indis
pensable party, prejudice to the insurer if the claimant is not joined and
the actual damage standard is not employed51 is clearly significant. On
rare occasions, an insured might be thwarted temporarily in asserting his
cause of action by the claimant’s refusal to submit to jurisdiction.52 How
ever, because the actual damage standard would apply only to semi
solvent insureds, the claimant would be subject to strong inducement to
join in the action in the hope of recovering some significant portion of
the excess judgment. In the meantime, the insured is protected against
loss since any attempt to execute would make the claimant amenable to
process through his attorney.53 In federal courts, rule 19 of the Federal
Rules of Civil Procedure, similar to the New York statute, should compel
the same conclusion of indispensability.54
A procedural setting which is likely to become increasingly prevalent
in New York is receivership. Upon motion of a judgment creditor, he
48 See Stalinski v. General Elec. Co., 27 Misc. 2d 1084, 210 N.Y.S.2d 573 (Sup. Ct.
1960); N.Y. Civ. Prac. Law § 314(2) (McKinney 1963). Section 314(2) permits service
outside the state
where a judgment is demanded that the person to be served be excluded
from a vested or contingent interest in or lien upon specific real or personal
property within the state; or that such an interest or lien in favor of either
party be enforced, regulated, defined or limited; or otherwise affecting the
title to such property, including an action of interpleader or defensive inter
pleader ....
Id.
See N.Y. Civ. Prac. Law § 314(2) (McKinney 1963); note 48 supra.
50 See N.Y. Civ. Prac. Law § 1001 (b) (McKinney 1963). The claimant is at least a nec
essary party under an actual damage standard in that complete relief, including extinguish
ment of the excess judgment, cannot be accorded without him. See id. § 1001(a).
51 See id. §§ 1001 (b) (l)-(2). If, on the other hand, the actual damage standard is
employed without jurisdiction over the claimant, the insured cannot receive an ef
fective remedy, for he still would be liable to the claimant, although in a less amount.
See id. § 1001(b)(5).
52 Because the insured often would be suing on behalf of the claimant, the claimant’s
ability to avoid prejudice to the insured by submitting to jurisdiction might be con
sidered. See id. § 1001(b) (3).
53 See Hurwitz v. Bernard Associates No. Three, Inc., 30 Misc. 2d 512, 219 N.Y.S.2d
531 (Sup. Ct. 1961) (attorney may be served even in summary proceedings); N.Y. Civ.
Prac. Law § 303 (McKinney Supp. 1972).
54 Compare Fed. R. Civ. P. 19(b) with N.Y. Crv. Prac. Law § 1001(b) (McKinney
1963).
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or a third party may be appointed receiver of an insured’s cause of action
against the insurer.55 Because a judgment creditor is not entitled to com
pensation as receiver,56 he may prefer that a third party be appointed.
Nevertheless, as appointment is discretionary,57 it might be conditioned
upon the judgment creditor’s agreement to submit to jurisdiction if a
third party is appointed.
Whatever the procedural context, courts should insist on jurisdiction
over the claimant when the insured is semi-solvent. Courts already pos
sess the power to acquire jurisdiction in most if not all cases. Above all,
where the claimant, as in Peterson, has submitted to jurisdiction, courts
should award actual damages and extinguish the excess judgment. In such
cases, there can be little justification for imposing disproportionate and
inequitable liability on the insurer.

55 See In re Kreloff, 65 Misc. 2d 692, 693, 319 N.Y.S.2d 51, 52-53 (Sup. Ct. 1971),
citing Gordon v. Nationwide Mut. Ins. Co., 62 Misc. 2d 689, 690, 309 N.Y.S.2d 420, 421
(1970), rev’d, 30 N.Y.2d 427, 285 N.E.2d 849, 334 N.Y.S.2d 601 (1972), cert, denied, 41
U.S.L.W. 3448 (U.S. Feb. 20, 1973); N.Y. Civ. Prac. Law § 5228(a) (McKinney 1963).
See generally Buckley, Insurance, 1971 Survey of New York Law, 23 Syracuse L. Rev.
413, 423-24 (1972). The same procedure recently was permitted in Minnesota. See Lange
v. Fidelity & Cas. Co., 290 Minn. 61, 69-70, 185 N.W.2d 881, 887 (1971); Minn. Stat. Ann.
§ 575.05 (1947).
56 See N.Y. Civ. Prac. Law § 5228(a) (McKinney 1963).
57 The New York statute uses the permissive “may.” Id.

INADEQUACIES OF FEDERAL SOVEREIGN
IMMUNITY: A NEW PERSPECTIVE
During the past fifty years, a battle has raged against the concept of
giving the federal government absolute sovereign immunity.1 Today
many commentators believe that the enactment of the Federal Tort
Claims Act2 and the Tucker Act3 won the battle for the litigant who
seeks damages against the Government for a tort or breach of contract,4
and that sovereign immunity remains a major obstacle only for the liti
gant who seeks specific relief against the Government.5 Allegedly, once
the specific relief remedy becomes available, federal sovereign immunity
will no longer be a viable concept.6
However, a statute which merely permits specific relief would not
eliminate entirely the problems of sovereign immunity. The structure
and application of the Federal Tort Claims Act and the Tucker Act
continue to foster confusion and promote inequities.7 An analysis of these
1 See Littell v. Morton, 445 F.2d 1207, 1214 (4th Cir. 1971); 3 K. Davis, Administrative
Law Treatise § 25.00 (Supp. 1970); Mikva, Sovereign Immunity: In a Democracy the
Emperor Has No Clothes, 1966 U. III. L.F. 828, 846-48. See also Borchard, Governmental
Responsibility in Tort (pts. 7-8), 28 Colum. L. Rev. 577, 734 (1928); Borchard, Govern
mental Responsibility in Tort (pts. 4-6), 36 Yale L.J. 1, 757, 1039 (1926-27); Borchard,
Government Liability in Tort (pts. 1-3), 34 Yale L.J. 1, 129, 229 (1924-1925). See gen
erally Governmental Tort Liability, 9 Law & Contemp. Prob. 179 (1942); Governmental
Tort Liability Symposium, 29 N.Y.U.L. Rev. 1321 (1954).
Although the origins of the sovereign immunity doctrine in the United States are
unclear, the doctrine consistently has been linked to the peculiar English notion that
“the King can do no wrong.” Hearings on S. 3568 Before the Subcomm, on Administra
tive Practice and Procedure of the Senate Comm, on the Judiciary, 91st Cong., 2d Sess.
1 (1970).
Despite our democratic heritage, one pragmatic explanation for sovereign immunity
is that “[t]he doctrine rests upon reasons of public policy .... It is obvious that the
public service would be hindered, and the public safety endangered, if the supreme
authority could be subjected to suit at the instance of every citizen, and consequently
controlled in the use and disposition of the means required for the proper administration
of the government.” The Siren, 74 U.S. (7 Wall.) 152, 154 (1868).
2 Ch. 753, tit. IV, 60 Stat. 842 (1946), as amended, 28 U.S.C. §§ 1291, 1346(b)-(c),
1402(b), 1504, 2110, 2401(b), 2402, 2411(b), 2412(c), 2671-80 (1970).
3 Ch. 359, 24 Stat. 505 (1887), codified at, 28 U.S.C. §§ 507, 1346, 1402, 1491, 1496-97,
1501, 1503, 2071-72, 2411, 2501, 2512 (1970).
4 See Cramton, Nonstatutory Review of Federal Administrative Action-. The Need
For Statutory Reform of Sovereign Immunity, Subject Matter Jurisdiction, and Parties
Defendant, 68 Mich. L. Rev. 389, 393 (1970).
5 See notes 44-68 infra and accompanying text.
6 See notes 64-68 infra and accompanying text.
7 See Davis, Tort Liability of Governmental Units, 40 Minn. L. Rev. 751, 760-61 (1956);
McCord, Fault Without Liability: Immunity of Federal Employees, 1966 U. III. L.F.
[ 1535 ]
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difficulties demonstrates that a complete statutory modification of sover
eign immunity is necessary to rectify many of the present inequities.
The most advantageous revision would eliminate completely the defense
of federal sovereign immunity by consolidating the consent to sue the
federal government into a single comprehensive waiver of sovereign im
munity.
Although the Tucker Act permits actions against the Government
based on implied contracts,*
8 the courts traditionally have construed im
plied contract to include only contracts implied-in-fact, not contracts
implied-in-law.9 To find a contract implied-in-fact, a court must con
clude that the parties intended to contract.10 A contract implied-in-law,
however, does not depend upon the intent of the parties but is an equit
able duty the law imposes to remedy an injustice.11
Courts have been troubled by the inequity of denying relief under
the Tucker Act in a situation where, although no contract was intended,
the Government received a benefit as a result of plaintiff’s action.12 Con
sequently, these courts have devised means of avoiding the jurisdictional
restriction to contracts implied-in-fact. Some have chosen to alter the
basic structure of contract law or to ignore it completely by attaching
overriding significance to the inequities of a given situation.13 Others
849, 916; notes 17-19 infra and accompanying text. See generally Cramton, supra note 4,
at 392-93.
8 See 28 U.S.C. § 1491 (1970).
9 See, e.g., Merritt v. United States, 267 U.S. 338, 341 (1925); Sutton v. United States,
256 U.S. 575, 581 (1921); Richter v. United States, 190 F. Supp. 159, 161-63 (E.D. Pa.
1960); H. Herfurth, Jr., Inc. v. United States, 89 Ct. Cl. 122, 127-28 (1939).
A contract implied-in-fact is essentially an express contract, differing from an express
contract mainly in the method of proof. See 1 A. Corbin, Contracts § 18 (1963). The
terms of a contract implied-in-fact must be inferred from the circumstances surrounding
the particular occurrence or transaction, and the measure of damages is generally the
same as in an express contract. See id. §§ 15, 18, 19; 1 S. Williston, A Treatise on the
Law of Contracts §§ 3, 3A, 21 (3d ed. 1957).
10 See A. Corbin, supra note 9, §§ 15, 18, 19; S. Williston, supra note 9, §§ 3, 3A, 21.
See also Algonac Mfg. Co. v. United States, 428 F.2d 1241, 1257 (Ct. Cl. 1970).
11 See A. Corbin, supra note 9, § 19; S. Williston, supra note 9, § 3A.
12See Martin v. Campanaro, 156 F.2d 127, 130 n.5 (2d Cir.), cert, denied, 329 U.S. 759
(1946); Sanders Associates, Inc. v. United States, 423 F.2d 291, 299 n.20 (Ct. Cl. 1970).
See also Wall & Childres, The Law of Restitution and the Federal Government, 66 Nw.
U.L. Rev. 587, 621, 625 (1971).
13 See, e.g., Carroll v. United States, 229 F. Supp. 891, 897 (W.D. Ark. 1964) (implied
promise to pay arises from government appropriation of property); Miles Timber &
Transp. Corp. v. United States, 141 Ct. Cl. 237, 239 (1958) (jurisdiction not discussed;
court assumed government liability for value of seized property); Williams v. United
States, 127 F. Supp. 617, 623 (Ct. Cl. 1955) (implied contract found without inquiry
into intent); Forest of Dean Iron Ore Co. v. United States, 65 F. Supp. 585, 588 (Ct. Cl.
1946) (appropriation of property sufficient to give rise to promise of payment); Horton
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construe the Tucker Act as properly including contracts implied-in-law,
at least in special circumstances.14 Still others have relied on quasi-contract analysis in which benefit to the Government is often the determina
tive factor.15
By focusing on the benefit received by the Government, the courts
provide some relief from the inequities inherent in the restriction to
contracts implied-in-fact.16 However, justice is not distributed equally,
since some courts permit recovery on what is in reality a contract im
plied-in-law,17 while others withhold relief in such situations.18 By admin
istering relief under the Tucker Act unequally, the courts only com
pound the inequities.19 A statutory change is needed which permits
claims based on contracts implied-in-law in addition to the remedies
presently allowed.20
The Federal Tort Claims Act is a source of numerous exceptions
which distinguish governmental from private tort liability.21 However,
only two major exceptions, for intentional torts22 and for discretionary
functions,23 enjoy continued vitality. The Act provides that the Gov
ernment is not liable for damages resulting from intentional torts of its
employees.24 Most authorities agree that this exemption from liability is
without value and should be abolished.25 Having selected a given em
v. United States, 57 Ct. Cl. 395, 403-04 (1922) (recovery allowed on implied contract
without inquiry into intent).
14 See Campbell v. TVA, 421 F.2d 293, 296 (5th Cir. 1969); New York Mail & News
paper Transp. Co., 154 F. Supp. 271, 276 (Ct. Cl. 1957).
15See Martin v. Campanaro, 156 F.2d 127, 130 n.5 (2d Cir.), cert, denied, 329 U.S. 759
(1946); Sanders Associates, Inc. v. United States, 423 F.2d 291, 299 n.20 (Ct. Cl. 1970).
16 See Wall & Childres, supra note 12, at 621, 625.
17 See notes 12-15 supra and accompanying text.
18 See note 9 supra and accompanying text.
19 See generally Wall & Childres, supra note 12, at 618-21.
20 See K. Davis, supra note 1, § 27.00-1.
21 See 28 U.S.C. § 2680 (1970); Davis, supra note 7, at 779-83; Hink & Schutter, Some
Thoughts on the American Law of Governmental Tort Liability, 20 Rutgers L. Rev.
710, 718-27 (1966). Certain other provisions of the Federal Tort Claims Act distinguish
federal from private tort liability. See 28 U.S.C. § 2678 (1970) (limited attorney’s fees);
id. § 2402 (no jury trial); id. § 2674 (no punitive damages); id.
2411(b), 2674 (no
interest before judgment).
22 See 28 U.S.C. §§ 1346(b), 2680(h) (1970).
23 See id. § 2680(a) (1970). See also Dalehite v. United States, 346 U.S. 15 (1953).
24 See 28 U.S.C. § 2680(h) (1970). Claims arising out of trespass, which is not enum
erated in section 2680(h), fall within section 1346(b) which permits suit against the
Government based on a wrongful act or omission. See Hatahley v. United States, 351
U.S. 173, 181 (1956); Ira S. Bushey & Sons, Inc. v. United States, 276 F. Supp. 518, 526
(E.D.N.Y. 1967).
25See, e.g., K. Davis, supra note 1, §§ 25.18, 27.00-1 (Supp. 1970); McCord, supra note
7, at 917; Power, New Wealth and New Harms—The Case for Broadened Govermnental
Liability, 23 Rutgers L. Rev. 449, 455 (1969).

1538

The Georgetown Law Journal

[Vol. 61:1535

ployee, the Government should assume the risk that he intentionally
will injure someone within the scope of his employment. The Federal
Tort Claims Act also provides immunity for negligent acts of govern
ment employees performing discretionary functions.2627In Dzlehite v.
United States?1 the Supreme Court interpreted the discretionary excep
tion as precluding government liability for acts at the “planning level” and
permitting liability for acts at the “operational level.” 28 Unfortunately,
the Court did not provide a detailed explanation of this distinction.29 As
a result of Dalehite's imprecise formulation, application of the planningoperational test in subsequent decisions has been confused and unpre
dictable.30
Proponents of the discretion exception argue that its flexibility per
mits the courts to balance the interests of private parties against the in
terests of the Government while acknowledging policy considerations
particularly relevant to governmental liability.31 However, in practice
the federal courts often label a particular function either planning or
operational without engaging in an independent analysis of the policy
considerations peculiar to each case.32 Consequently, the advantage of
the discretion exception is largely nonexistent in practice.
26 See 28 U.S.C. § 2680(a) (1970).
27 346 U.S. 15 (1953).
28 Id. at 42. Plaintiffs in Dalehite claimed damages resulting from a fire in a govern
ment fertilizer warehouse. The Court held that the government’s decision to accelerate
production of fertilizer by bagging it at a higher temperature was action at the planning
level, rather than the operational level, because it “involved considerations more or less
important to the practicability of the Government’s fertilizer program.” Id. See generally
Peck, The Federal Tort Claims Act—A Proposed Construction of the Discretionary
Function Exception, 31 Wash. L. Rev. 207, 212-21 (1956).
29 See 346 U.S. at 35-36.
so See, e.g., Eastern Airlines v. Union Trust Co., 221 F.2d 62 (D.C. Cir.), affd, 350
U.S. 907 (1955); Dolphin Gardens, Inc. v. United States, 243 F. Supp. 824 (D. Conn.
1965); Sullivan v. United States, 129 F. Supp. 713 (N.D. Ill. 1955). See generally Peck,
supra note 28, at 217-21; 48 Va. L. Rev. 1480 (1962); 41 Wash. L. Rev. 340 (1966).
31 Sec Davis, supra note 7, at 800; Hink & Schutter, supra note 21, at 724; Jaffe, Suits
Against Governments and Officers: Damage Actions, 77 Harv. L. Rev. 209, 219, 238
(1963); Note, Separation of Powers and the Discretionary Function Exception: Political
Question in Tort Litigation Against the Government, 56 Iowa L. Rev. 930, 986, 993
(1971); Note, The Discretionary Exception and Municipal Tort Liability: A Reappraisal,
52 Minn. L. Rev. 1047, 1049, 1054-56 (1968). One commentator, while favoring flexibility,
emphasizes the need for more rigorous definition of the discretion exception. See Henke,
Oregon's Governmental Tort Liability Law from a National Perspective, 48 Ore. L. Rev.
95, 111 (1968). See also Comment, The Role of the Courts in Abolishing Governmental
Immunity, 1964 Duke L.J. 888, 894-95.
32 See Spencer v. General Hosp., 425 F.2d 479, 489-90 (D.C. Cir. 1969) (Wright, J.,
& Bazelon, C.J., concurring); Elgin v. District of Columbia, 337 F.2d 152, 157 (D.C. Cir.
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Various other considerations have been advanced in support of the
discretion exception. For example, it has been argued that if discretionary
acts are not exempt from tort liability, government employees would
be unduly constrained in performing their functions, and the execution
of governmental affairs would be hampered.33 However, elimination of
sovereign immunity may result in a more effective Government because
government planners would examine their decisions more thoroughly if
harsher consequences flowed from a wrong decision.34 Moreover, the
employee who performs discretionary functions need not fear personal
liability since he is protected by the doctrine of official immunity.35
Proponents of the discretion exception also raise the specter of fiscal
ruin if federal tort liability is broadened.36 But broad state consent-to-suit
statutes have not caused fiscal ruin,37 nor has conventional tort liability
financially ruined private enterprises.38 The discretion exception, while
imperceptibly benefitting most taxpayers, also shifts a heavy burden onto
1964) (Bazelon, C.J., concurring); Note, Separation of Powers and the Discretionary
Function Exception: Political Question in Tort Litigation Against the Government, 56
Iowa L. Rev. 930, 986-87 (1971); Note, The Discretionary Exception and Municipal Tort
Liability: A Reappraisal, 52 Minn. L. Rev. 1047, 1062 (1968); 41 Wash. L. Rev. 340, 343
(1966).
33 See James, Tort Liability of Governmental Units and Their Officers, 22 U. Chi. L.
Rev. 610, 637-39 (1955); Kennedy & Lynch, Some Problems of a Sovereign Without
Immunity, 36 S. Cal. L. Rev. 161, 180-81 (1963); Note, Separation of Powers and the
Discretionary Function Exception: Political Question in Tort Litigation Against the
Government, 56 Iowa L. Rev. 930, 970-71 (1971).
34 See Note, The Discretionary Exception and Municipal Tort Liability: A Reap
praisal, 52 Minn. L. Rev. 1047, 1056-57 (1968).
35 See Barr v. Mateo, 360 U.S. 564 (1959); Doe v. McMillan, 459 F.2d 1304, 1317 (D.C.
Cir.), cert, granted, 408 U.S. 922 (1972). Of course there may be internal disciplinary
sanctions triggered by judgment against the Government, but disciplinary measures are
inappropriate where the employee acted in good faith. See generally Jaffe, supra note 31,
at 223-24; Note, supra note 33, at 971.
36 See Kennedy & Lynch, supra note 33, at 181-82. Some commentators analogize ex
panded federal tort liability to a strict liability system, similar to the system adopted in
France. See generally, Borchard, Theories of Governmental Responsibility in Tort (pt.
8), 28 Colum. L. Rev. 734, 761-72 (1928); Power, supra note 25, at 458-66. The analogy
is completely unwarranted because, even without the discretion exception, fault would
remain a prerequisite to government liability. See James, supra note 33, at 654-55; Jen
nings, Tort Liability of Administrative Officers, 21 Minn. L. Rev. 263, 306 (1937). How
ever, where private parties are held strictly liable, the Government should be so held
as well. See James, supra note 33, at 655.
3? See Gellhorn & Schenck, Tort Actions Against the Federal Government, M Colum.
L. Rev. 722, 738 (1947); Comment, Tort Liability of the State: A Proposal for Maine,
16 Maine L. Rev. 209, 225 (1964).
38 See Van Alstyne, Governmental Tort Liability: A Decade of Change, 1966 U. III.
L.F. 919, 921; Comment, supra note 37, at 225.
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individuals injured by wrongful governmental activity.39 To maintain
public confidence, the Government should not leave culpable harm un
redressed but rather should compensate individuals injured by actions
of its appointed agents.40
Abolition of the discretion exception would not jeopardize the sep
aration of powers among the branches of Government because the pur
pose of a tort action is recompense, not interference.41 Whereas the sep
aration of powers doctrine may require some restriction on governmental
liability, limited application of traditional court-made immunities42
would suffice to maintain the integrity of each branch of Government.43
Even more frustrating to litigants than the shortcomings of the inten
tional tort and discretionary function exceptions is the use of the sover
eign immunity defense to bar nonstatutory review of administrative ac
tion in which specific relief is requested.44 While recent federal legisla
tion creating administrative bodies usually provides specifically for judi
cial review,45 many older statutes which created government agencies
lacked such a provision,46 and thus the acts of these agencies can be re
viewed only by requests for relief on the basis of traditional remedies.47
Instead of relying on an enabling statute and suing the United States
or the relevant agency, the aggrieved party must request that the court
grant specific relief—injunction, mandamus, or other common law rem
edy—against the individual government officer who allegedly caused the
39 See Rayonier, Inc. v. United States, 352 U.S. 315, 320 (1957); Henke, supra note 31,
at 98; Note, supra note 34, at 1056.
40 See Rayonier, Inc. v. United States, 352 U.S. 315, 320 (1957); Davis, supra note 7,
at 811-13; McCord, supra note 7, at 916-17.
41 See James, supra note 33, at 637-38, 642; Note, The Discretionary Function Exception
of the Federal Tort Claims Act, 66 Harv. L. Rev. 488, 498 (1953); Note, supra note 34,
at 1055-56.
42 See James, supra note 33, at 641 nn.184-86.
43 See Note, The Discretionary Function Exception of the Federal Tort Claims Act,
66 Harv. L. Rev. 488, 498 (1953). See also Jennings, supra note 36, at 306-07.
44 See Attorney General’s Comm, on Administrative Procedure, Administrative
Procedure in Government Agencies, S. Doc. No. 8, 77th Cong., 1st Sess. 80-82 (1941);
Cramton, supra note 4, at 394-95. This Comment considers actions nonstatutory if based
solely on the judicial review provisions of the Administrative Procedure Act. See 5
U.S.C.
701-06 (1970).
45 Cramton, supra note 4, at 395; see note 46 infra.
M Compare Federal Trade Commission Act, ch. 311, § 5, 38 Stat. 717 (1914), as
amended, 15 U.S.C. § 45(c) (1970) (review of Commission orders by circuit court of
appeals) 'with Department of Commerce and Labor Act, ch. 552, 32 Stat. 825 (1903)
(codified in scattered sections of 15, 16, 29, 40 U.S.C.) (no review provisions) and
Department of Agriculture Act, ch. 72, 12 Stat. 387 (1862), as amended, 21 U.S.C. § 119
(1970) (no review provisions).
4 7 See Cramton, supra note 4, at 394.
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harm.48 These remedies have been foreclosed most often by the defense
of sovereign immunity.49
The rule stated by the courts is that a suit against a government of
ficial for specific relief is within the jurisdiction of the court only if the
official has acted either unconstitutionally, in excess of his authority, or
if the statute pursuant to which he acted or its application is unconsti
tutional.50 Otherwise, the court does not have jurisdiction because the
case is a suit against the United States to which the Government has not
consented.51 In the landmark decision Larson v. Domestic & Foreign
Commerce Corp.,52 the Supreme Court held that tortious conduct by a
government official was not necessarily in excess of his authority, as long
as he was acting within the general area of that authority.53 In addition
to damages caused by the official’s tortious act, plaintiff in Larson unsuc
cessfully sought “prohibitory relief” in the form of an injunction against
further tortious conduct by the official.54 In an important footnote, the
Larson Court suggested that, even though the defendant officer had
acted unconstitutionally, suits requiring affirmative action by the Gov
ernment nevertheless might be barred as against the sovereign.55 Thus,
the Larson decision, which has been criticized heavily,56 substantially
broadened the sovereign immunity defense.
48 The practice of permitting suits for specific relief against the Government in the
name of an individual officer appears to have been nothing more than a judicial device
to circumvent the inevitable inequities of sovereign immunity, which prevented suit
against the Government in its own name. See Cramton, supra note 4, at 394-95, 398-99.
49 See Byse, Proposed Reforms in Federal “Nonstatutory” Judicial Review: Sovereign
Immunity, Indispensable Parties, Mandamus, 75 Harv. L. Rev. 1479, 1482-84 (1962).
50 See Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 701-02 (1949);
Philadelphia Co. v. Stimson, 223 U.S. 605, 620 (1912); cf. Ex parte Young, 209 U.S. 123,
159-60 (1908). See generally 3 K. Davis, supra note 1, § 27.03 (1958).
51 See Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 688 (1949).
52 337 U.S. 682 (1949).
53 Id. at 703. Plaintiff in Larson had contracted to buy coal from the War Assets Ad
ministration. When a contractual dispute arose, plaintiff sued to enjoin the administrator
from selling or delivering the coal to anyone else. Id. at 684. The Court held the suit
barred by the doctrine of sovereign immunity. Id. at 704.
54 Id. at 684.
55 Id. at 691 n.ll.
56 See, e.g., 3 K. Davis, supra note 1, § 27.05; Byse, supra note 49, at 1487-88; Cramton,
supra note 4, at 404-11. Criticism of Larson has focused on four factors. First, the Court
relied on private agency law. See 337 U.S. at 694. In so doing, the Court ignored the
difference in policy considerations between sovereign immunity and the doctrine of
respondeat superior. See Cramton, supra note 4, at 409. Second, the Court barred the
suit because the Government would otherwise be “stopped in its tracks.” 337 U.S. at
704. However, this statement could be made about many suits the Court continues to
allow. See, e.g., Volpe v. District of Columbia Fed’n of Civic Ass’ns, 405 U.S. 1030 (1972);
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971); Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579 (1952). Third, the Court broadly construed the
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Hawaii v. Gordon51*57
followed Larson and dismissed a suit against the
Director of the Bureau of the Budget because it would have required
the affirmative action on the Director’s part of withdrawing an opinion
previously circulated among governmental agencies.58 Relying on the
Court’s expansive reading of the sovereign immunity defense, lower
courts have interpreted Larson to bar suits to quiet title,59 to prohibit
discrimination in federal employment,60 and to stop encroachment on
an easement retained in a land sale to the Government.61
Recently, some lower court decisions have begun to limit the use of
the sovereign immunity defense, particularly in cases involving agency
actions subject to the Administrative Procedure Act.62 However, the
decisions have not been consistent among the circuits,63 and the inequities
caused by this inconsistency demand that either Congress or the Supreme
Court clarify the present state of the sovereign immunity doctrine. The
narrow range of judicial review indicates, however, that the most ef
fective way of ensuring that individual citizens do not continue to suffer
from unauthorized or tortious acts by the Government is for Congress
to abolish the sovereign immunity defense.
Recognizing the patent inequities fostered by the “illogical, artificial,
erratic, and confusing” common law approach to specific relief,64 Sen
ator Kennedy introduced in 1970 a bill severely restricting the sovereign
parameters of official authority. See 337 U.S. at 703. But a broad interpretation only
induces lower courts to abandon a careful case-by-case analysis of statutes authorizing
the acts in question. See Byse, supra note 49, at 1490-91; Cramton, supra note 4, at 40608. Finally, the Court banned all relief seeking “affirmative action.” See 331 U.S. at 691
n.ll. However, this prohibition is contrary to the Court’s power to issue writs of
mandamus. See 28 U.S.C. 1651 (a) (1970).
57 373 U.S. 57 (1963).
Id. at 58. An alternative basis for the dismissal was that the relief requested would
cause the “disposition of property admittedly belonging to the United States.” Id. See also
Dugan v. Rank, 372 U.S. 609 (1963); Malone v. Bowdoin, 369 U.S. 643 (1962).
59See Simons v. Vinson, 394 F.2d 732 (5th Cir.), cert, denied, 393 U.S. 968 (1968).
60 See Gnotta v. United States, 415 F.2d 1271 (8th Cir. 1969), cert, denied, 397 U.S.
934 (1970).
61 See Gardner v. Harris, 391 F.2d 885 (5th Cir. 1968).
62 See Scanwell Labs v. Shaffer, 424 F.2d 859, 873 (D.C. Cir. 1970); Kletschka v. Driver,
411 F.2d 436, 445 (2d Cir. 1969); note 63 infra.
63 Compare Scanwell Labs v. Shaffer, 424 F.2d 859, 873 (D.C. Cir. 1970) (relying on
Administrative Procedure Act court finds no bar to suit) and Kletschka v. Driver, 411
F.2d 436, 445 (2d Cir. 1969) (Administrative Procedure Act is waiver of sovereign im
munity; plaintiff can seek injunctive and declaratory relief) 'with Twin Cities Chippewa
Tribal Council v. Minnesota Chippewa Tribe, 370 F.2d 529, 532 (7th Cir. 1967) (Ad
ministrative Procedure Act does not amount to consent to suit) and Chournos v. United
States, 335 F.2d 918, 919 (10th Cir. 1964) (Administrative Procedure Act does not
amount to consent to suit). See also Littell v. Morton, 445 F.2d 1207, 1212-14 (4th Cir.
1971).
64 116 Cong. Rec. 6478 (1970) (remarks of Senator Kennedy).
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immunity defense.65 The proposal would have abolished the defense of
sovereign immunity in suits requesting specific relief and would have
amended the jurisdiction and venue statutes to increase the availability
of federal courts for such suits.66 The bill would have retained, how
ever, the Federal Tort Claims Act, the Tucker Act, and traditional de
fenses to suits for review of administrative actions.67 This legislation,
while a long overdue step toward abolition of federal sovereign immu
nity, neglected the inadequacies and deficiencies in the other statutory
provisions affording relief against the federal government.68 Although
the bill had the overwhelming support of legal scholars,69 strong opposi
tion came from the Department of Justice,70 and the bill eventually died
in committee.71
Two fundamental approaches are available to Congress to remedy
the present state of the sovereign immunity defense. Congress could con
tinue treating separately each statute relating to sovereign immunity or
could replace completely the present statutory scheme with a simple
statement of consent to suit. Although the opposition to sovereign im
munity has been vehement,72 the statute-by-statute approach to correct
ing the inequities of federal immunity has received widespread accept
ance.73 Yet, no sound reason can be offered in support of disparate stat
utory provisions with diverse interpretations depending upon the type
of relief sought. If Congress is serious about abolition, there is no need
65 See S. 3568, 91st Cong., 2d Sess. (1970).
66 See id. Moreover, the proposed legislation would have exempted all federal question
actions from the monetary jurisdictional amount and would have permitted suit against
the United States and any agency thereof without naming the individual government
employee involved. Id.
67 See id. § 702.
68 Cf. 116 Cong. Rec. 6478 (1970) (remarks of Senator Kennedy); Cramton, supra
note 4, at 434-35; Davis, supra note 7, at 760.
69See 116 Cong. Rec. 6478 (1970) (remarks of Senator Kennedy); K. Davis, supra
note 1, §§ 27.00-8, 27.10 (Supp. 1970); Cramton, supra note 4, at 428-36, 468-70.
70 See Hearings on Sovereign Immunity Before the Subcomm, on Administrative
Practice and Procedure of the Senate Comm. on the Judiciary, 91st Cong., 2d Sess. 64-75
(1970). The Justice Department argued that abolition of sovereign immunity would open
the floodgates to litigation. Id.
71 The bill was reintroduced in the 92nd Congress in both the House and Senate, but
again failed to get out of committee. See S. 598, 92d Cong., 1st Sess. (1971); H.R. 12,632,
92d Cong., 2d Sess. (1972). Senator Kennedy recently introduced a comprehensive bill
designed to strengthen citizen participation in administrative proceedings. See S. 1421, 93d
Cong., 1st Sess. (1973). Among its provisions, the bill eliminates the defense of sovereign
immunity in suits for specific relief and clarifies the law relating to naming the United
States, its agencies, or officers as parties defendant. See id.-, 119 Cong. Rec. S6131-32
(daily ed. Mar. 29, 1973).
72 See note 1 supra and accompanying text.
73 Cramton, supra note 4, at 395.
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for piecemeal correction. Substantial advantages exist for a consolidated
approach toward the problem. Enactment of a single provision consent
ing to suit would demonstrate a clear purpose to abolish sovereign im
munity, while a multiple statute approach would only reinforce restric
tive interpretations and leave lingering doubts about congressional intent.
Abolition of sovereign immunity by a single provision would free the
courts from restrictive precedents based on former statutes. The courts
would be unable to base important decisions about judicial interference
with executive activity on jurisdictional and technical niceties,74 and
could fashion new policies based on a statute specifically intended to
eliminate the inequities inherent in the present system. In addition, a
single statute offers the attributes of simplicity, unity, and clarity which
are desirable in any statutory scheme.
The statutory statement of consent to suit should make the United
States liable, as a private person, for any acts or omissions of its em
ployees or agents within the scope of their authority.75 The analogy to
private individual liability sets an appropriate limit on governmental
liability by insuring that the sovereign is neither accorded special treat
ment nor subjected to unusually expansive liability.76
A broad consent provision should be followed by an inclusionary sec
tion specifically designating troublesome areas intended to be covered
74 Other barriers to reaching the merits, such as standing and finality, would remain.
See Cramton, supra note 4, at 431. However, these barriers have been lowered significantly
in recent years. See, e.g., Sierra Club v. Morton, 405 U.S. 727, 737-38, 740 (1972); Asso
ciation of Data Processing Orgs., Inc. v. Camp, 397 U.S. 150, 153-54 (1970); Abbott
Laboratories v. Gardner, 387 U.S. 136, 153 (1967).
75 It has been suggested that Congress enact legislation which would impose liability
on the Government whenever in equity and good conscience payment should be made,
remitting to the courts the gargantuan task of evolving appropriate standards. Gellhorn
& Schenck, supra note 37, at 740-41. However, the resulting line between liability and
immunity would be hazy at best without retention of the conventional fault concept for
liability. Furthermore, the suggestion is based upon a fundamental distrust of the legisla
tive process rather than a recognition of the present statutory deficiencies and inequities.
76 Since all suits under this proposal would be, by definition, against the United States
or its officers, employees, or agencies, the courts might fashion a new federal common
law to cover tort and contract claims. This approach would be particularly appropriate
in the case of injuries arising out of formerly uniquely governmental activities such as
licensing of a drug. Alternatively, tort and contract claims could be decided according
to the law of the state in which the cause of action arose. This approach would meet
the primary decision test suggested by Justice Harlan in Hanna v. Plumer. 380 U.S. 460,
475 (1965) (Harlan, J., concurring). Another method for accommodating uniquely
governmental activities would be to provide that the Government could be sued if a
plaintiff could make out a prima facie case against a private individual were the private
individual engaging in the governmental activity. See generally Rayonier, Inc. v. United
States, 352 U.S. 315, 319 (1957); Indian Towing Co. v. United States, 350 U.S. 61, 65
(1955); Reynolds, The Discretionary Function Exception of the Federal Tort Claims
Act, 57 Geo. L.J. 81, 99-100 (1968).
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by the consent clause. Included in this section should be recovery for
contracts implied-in-law, relief for abuse of discretion and relief for
intentional torts. Furthermore, the statute should explicitly enable the
courts to grant specific relief where such relief would be appropriate
against a private party. To prevent a restrictive interpretation by the
courts, the inclusionary section should state that the items enumerated
are not the exclusive bases and forms for relief. Further, the proposed
statute should remedy narrow jurisdictional restrictions.77
The final aspect of the suggested sovereign immunity statute should
be an exclusionary provision in which certain areas of government activ
ity which properly should be immune from liability are delineated.78
This provision should be modeled after the existing exclusionary section
of the Federal Tort Claims Act,79 while omitting the present exceptions
for discretionary functions and intentional torts. The other exceptions
in the Federal Tort Claims Act are either insignificant80 or involve activ
ities for which Congress may wish to continue immunity. Included in
the latter category are activities such as war or economic planning.81 The
77 For the proposed statute to be effective in remedying the injustices so often un
challenged because of jurisdictional problems and the expense of litigating in Washington,
D.C., both the “federal question” jurisdictional statute and the general venue statute
should be amended. See note 66 supra and accompanying text. The jurisdictional amount
requirement should be reconsidered. See 28 U.S.C. § 1331 (1970). Professor Wright has
noted that the requirement has very little effect on reducing the courts’ workload, and
those suits which are barred because of the requirement are frequently more meritorious
than those allowed. C. Wright, Handbook of the Law of Federal Courts § 32 (2d ed.
1970).
An unnecessary complication is the partially concurrent jurisdiction of the Court of
Claims and the district courts. The federal district courts have concurrent jurisdiction
with the Court of Claims for actions not exceeding $10,000 and falling within the Tucker
Act. See 28 U.S.C. § 1346(a)(2) (1970). However, the Court of Claims has exclusive
jurisdiction for Tucker Act claims over $10,000. Id. § 1491. On the other hand, the
district courts have exclusive jurisdiction of tort actions against the United States ir
respective of amount. Id. § 1346(b). If the purpose of the exclusive Court of Claims
jurisdiction over large Tucker Act claims is to avoid large judgments against the United
States by district judges far from Washington, then the exclusive jurisdiction of the
district courts over tort claims makes little sense. The jurisdictional complexity ap
parently is a result of the historical accident of piecemeal consent to suit through the
Tucker Act and the Federal Tort Claims Act. Because there is no significant advantage
to the present system, the Court of Claims and the district courts should be given con
current jurisdiction of both Tucker Act and Federal Tort Claims Act actions where
money judgments are requested.
78 See Mikva, supra note 1, at 838-39.
79 See 28 U.S.C. § 2680 (1970).
80 The exceptions include claims arising out of quarantines, or from the activities of a
federal land bank. See id. §§ 2680(f), (n).
81 Id. §§ 2680(i), (jj).

1546

The Georgetown Law Journal

exclusionary provision affords Congress an easily amendable format to
use for future determinations that a specific area merits exception.
While consolidation of the federal provisions permitting suit would
have many advantages, at this point some congressional action is the
most important step to be taken to correct the haphazard and inequit
able application of federal sovereign immunity. The proposed statutory
formula provides a clear and concise delineation of the scope of federal
liability which would permit Congress to control more effectively the
precise limits of federal responsibility.

NONPECUNIARY DAMAGES FOR
COMATOSE TORT VICTIMS
Following a determination of liability in a personal injury case,
compensable injuries first must be identified and then a method for
assessment of compensation must be selected in order to award damages.
Since damage awards are largely a product of jury deliberation rather
than legal principles,1 many aspects of these two determinations are
unclear. Furthermore, to the extent that legal doctrines do apply,
their application differs substantially among various jurisdictions.2
During the past decade a series of English cases involving comatose
tort victims3 presented two issues concerning the very basis of tort law
philosophy. The first issue is whether an injured party’s consciousness
of the injury or of the resultant loss is necessary for recovery of dam
ages; the second is whether, as a prerequisite to the award, the injured
party personally must be able to spend the money damages awarded.4
The English courts have resolved both of these issues in the negative,
but the approach of American courts is unclear. This Comment will
examine the development of the relevant English law, compare this
development with the current state of American tort law, and suggest
how the American courts could adopt this recent English development.
The English System

The English approach to damages is similar in structure to the Ameri
can system; compensation is given for injuries to both pecuniary and
nonpecuniary interests.5 Pecuniary damages are those readily measur1 See J. Jolowicz, Winfield and Jolowicz on Tort 569 (9th ed. 1971); Kalven, The
Jury, the Law, and the Personal Injury Damage Award, 19 Ohio St. L.J. 158, 159 (1958).
2 See generally C. McCormick, Damages § 1 (1935).
3 As used here, the term comatose victim refers to a person who is rendered uncon
scious at the time of his injury and remains in that state at least until the time of trial.
This condition precludes any subjective realization by the victim of either the fact or
extent of his injury.
4 A comatose victim seeking damages raises both issues because he is unaware of his
injury and, in many cases, is unlikely to come out of his coma so that only his bene
ficiaries will be able to spend the award. Other types of plaintiffs who also might
present these issues include: a victim who as a result of an accident is rendered
imbecilic or mentally deficient reducing his capacity to appreciate his state; a victim
whose life expectancy has been shortened because of an accident but who has not been
told of his condition; or an infant who is unaware of his injury since his ability to
appreciate his condition has not yet developed.
5 Compare J. Jolowicz, supra note 1, at 573-90 with C. McCormick, supra note 2, § 1.
[ 1547 ]
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able in monetary terms, such as medical expenses6 and loss of earnings.7
Nonpecuniary damages, or damages awarded for injury to plaintiff’s
nonpecuniary interests are not measured as easily but nevertheless com
pensate for a real injury or loss to the victim.8 In England, nonpecuniary
damages include awards made for pain and suffering,9 loss of expecta
tion of life,10 and loss of amenities.11 The evolution of awards in the
latter two categories has helped resolve the dual issues of the victims
consciousness of the loss and his use of the award.12
An award for loss of expectation of life is assessed as an objective
sum13 paid to an injured party for the years by which his life has been
shortened, regardless of the subjective effects of this loss on the victim’s
emotional state.14 The first English recognition of this damage category
was in Flint v. Lovell,15 in which a 70 year old man was compensated
for his loss of “the prospect of an enjoyable, vigorous, and happy old
age.” 1617In Rose v. Ford11 loss of expectation of life was defined as an
objective award based upon the injury itself, since recovery was per
mitted even though the victim was not alive at trial.18 Because of the
frequently divergent size of awards made in these cases, some limit upon
6 See, e.g., Fletcher v. Autocar & Transporters, Ltd., [1968] 2 Q.B. 322, 333 (C.A.);
Waldon v. War Office, [1956] 1 All E.R. 108, 109-10 (C.A. 1955); Shearman v. Folland,
[1950] 2 K.B. 43, 45 (C.A.). Often damages will not be awarded because the victim
received free care from the National Health Service and is not permitted to recover
for the value of these services. See Law Reform (Personal Injuries) Act of 1948, 11 &
12 Geo. 6, c. 41. § 2(4).
7 See, e.g., Oliver v. Ashman, [1962] 2 Q.B. 210, 231 (C.A. 1961); Lee v. Sheard,
[1956] 1 Q.B. 192, 195 (C.A. 1955); Harris v. Brights Asphalt Contractors, Ltd., [1953]
1 Q.B. 617, 631.
8 J. Jolowicz, supra note 1, at 569-71.
9 Id. at 573-81. This category encompasses the suffering attributable to the injury
itself and to any subsequent surgical operations. The victim’s subjective feelings spe
cifically are to be considered. Id. at 573. This category includes future as well as past
and present suffering. Id.
10 Id. at 574; see notes 13-22 infra and accompanying text.
11 J. Jolowicz, supra note 1, at 576; see notes 23-43 infra and accompanying text.
12 Damages for pain and suffering presume awareness and therefore do not focus on
the problem areas at issue. See note 9 supra.
13 An objective damage award is similar to compensation for the violation of a prop
erty right and is not dependent solely upon the victim’s appreciation of the injury.
See Ogus, Damages for Lost Amenities: For a Foot, a Feeling or a Function?, 35 Mod
ern L. Rev. 1, 2-3 (1972).
14 See J. Jolowicz, supra note 1, at 574-75; Comment, Damages— Compensation for
Curtailment of Life Expectancy as a Separate Element of Damages, 65 Mich. L. Rev.
786,786-87 (1967).
15 [1935] 1 K.B. 354 (C.A. 1934).
16 Id. at 358. Plaintiff’s life expectancy of eight to 10 years had been reduced to one
year. Id. at 359.
17 [1937] A.C. 826.
38 Id. at 834.
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the amount recoverable for loss of expectation of life seemed appro
priate.19 In Benham v. Gambling2^ the House of Lords restricted re
covery for loss of expectation of life to ^200 and indicated that because
of their speculative nature, damages in this category should be nomi
nal.21 The award for loss of expectation of life can be made irrespec
tive of the victim’s ability to spend the award himself or to be personally
compensated by it.22
Awards for both loss of amenities and loss of expectation of life
compensate for loss of enjoyment of the general pleasures of life; the
development of the loss of amenities award, however, has focused more
directly on questions of the victim’s consciousness of loss and his use
of the award. The court in Fair v. London & Nortb-Westem Railway
Co.2* recognized that, “in assessing [the victim’s] compensation the
jury should take into account . . . the injury he sustains in his person,
or his physical capacity of enjoying life.” 24 A separate category for
this type of loss, distinct from both pain and suffering and loss of ex
pectation of life, eventually was recognized in Heaps v. Ferrite, Ltd.25
and is referred to as “loss of amenities.” 26 Damages for loss of ameni
ties were routinely awarded27 until the 1961 landmark case of Wise v.
Kaye.28
In Wise, a young woman received serious brain injuries in an auto
mobile accident and immediately lost consciousness. Her condition
19 See Benham v. Gambling, [1941] A.C. 157, 161-62 (1940).
20 [1941] A.C. 157 (1940).
21 Id. at 167-68. In Benham, damages were sought for loss of expectation of life on
behalf of a child who had died without regaining consciousness following an accident.
Although the House of Lords attempted to set an objective standard by which a jury
could estimate the kind of future the victim might have enjoyed, the case has been
interpreted as requiring a fixed nominal ceiling on this element of damages. See Com
ment, Compensation for Negligently Shortened Life Expectancy, 29 Md. L. Rev. 24, 29
(1969). But cf. Comment, Damages—Shortening of Life Expectancy as a Compensable
Element, 41 Temp. L.Q. 142, 145 (1967) (reduction of trial court’s award in Benham
primarily based on fear of speculation as to future of young child and not intended to
set ceiling on damages).
A subsequent case fixed £ 500 as the proper amount, due to the declining purchasing
power of the pound. See Yorkshire Elec. Bd. v. Naylor, [1968] A.C. 529, 536 (1967).
22 See Rose v. Ford, [1937] A.C. 826. The victim in Rose was already dead at time
of trial. See id.
23 21 L.T.R. (n.s.) 326 (Q.B. 1869).
24 Id. at 327.
25 [1937] 2 All E.R. 60, 61 (C.A.) (loss of both hands).
2&Id. at 61 (Slesser, L.J.); see 1 D. Kemp, M. Kemp & C. McOustra, The Quantum
of Damages 55-57 (2d ed. 1961). Loss of amenities includes all losses which reduce the
victim’s enjoyment of life. Id.
27 See H. Street, Principles of the Law of Damages 63 (1962).
28 [1962] 1 Q.B. 638 (C.A. 1961).
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remained constant for three and one-half years,29 and since she was
unlikely ever to regain consciousness,30 her father brought suit. At
trial an award of ,£15,000 was made for general damages,31 no part of
which was for pain and suffering.32 The award for general damages,
challenged on appeal as excessive, was upheld as representing loss of
amenities.33
Because of its unusual factual setting, Wise clearly presented the dual
legal issues of consciousness of the loss and the victim’s personal use of
the award. Lord Sellers, writing for the majority, held that loss of
amenities should be treated objectively and that the victim’s awareness
of her loss was an irrelevant consideration.34 Reasoning that to deny an
award in these circumstances would treat the comatose victim as if she
were dead, Lord Sellers concluded that as long as the victim was alive,
damages were to be awarded as to a living person.35 Lord Sellers justi
fied the size of the award by stating that “no living person could have
lost more of the use of limbs and faculties” than had this comatose
victim.36 The majority recognized that this victim would be unable to
spend the damage award herself but held this factor to be irrelevant.37
Lord Upjohn, concurring, recommended that courts disregard inability
to spend the award because the requisite inquiry would dictate that the
plaintiff recover only those damages which he can demonstrate will be
applied for his personal benefit.38
The Wise result was approved in H. West & Son Ltd. v. Shepbard.39
In West, a middle-aged woman was paralyzed severely and her mental
functions seriously impaired in an automobile accident.40 The House
29 Id. at 644.
30 Id. at 640.
31 General damages, as the term is used by the English courts, are those damages
which will be presumed, as distinguished from special damages which result from the
particular circumstances of a case. The distinction is in the manner of pleading and
has little relation to the substantive law. J. Jolowicz, supra note 1, at 570-71.
32 [1962] 1 Q.B. at 649, 652.
33 Id. at 652-54. The Court of Appeals did reduce the amount awarded for loss of
future earnings. Id. at 645.
34 Id. at 654.
35 Id.
36 Id.
37 Id. at 653-54.
^Id. at 657 (Upjohn, L.J., concurring); see Oliver v. Ashman, [1961] 1 Q.B. 337
(1960).
39 [1964] A.C. 326 (1963). See also Andrews v. Freeborough, [1967] 1 Q.B. 1 (C.A.
1966).
40 [1964] A.C. at 328. The plaintiff suffered severe head injuries resulting in cerebral
atrophy and paralysis of all four limbs. She could not speak, and her only communica
tion was limited to eye and head movements. She did show some recognition of friends
and relatives although severe dementia was present. There was no prospect of im
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of Lords, applying Wise, affirmed a damage award of £ 17,500.41 Ap
proving the Wise court’s refusal to treat the victim’s condition as living
death, the House of Lords limited the rule of Benham42 to awards for
the loss of expectation of life and refused to extend it to a plaintiff’s
recovery for loss of amenities and mental suffering.43
The English approach to damages for loss of amenities, represented
by Wise and West, has not escaped criticism. At least three alternatives
to the English rule exist, and while each has advantages, all ultimately
prove inferior. One approach would allow no recovery for loss of
amenities;44 the other two would permit damages, but the first would
limit the possible recovery,45 and the second would use different stand
ards than those employed in Wise4Q
Critics who assert that damages should not be allowed at all disagree
with the objective compensation theory espoused in Wise. In a rare
refusal to follow the English House of Lords, the High Court of Aus
tralia in Skelton v. Collins4147viewed the loss of amenities of life sub
jectively and found recovery possible only if the victim was aware of
the loss.48 This use of subjective analysis in the loss of amenities cate
gory, however, is questionable in light of the objective standard used
for loss of expectation of life.49 The rationale for both categories is
essentially the same, and therefore the standard should be uniform.
The Skelton Court, ignoring the apparent inconsistency, applied a sub
jective standard in denial of damages for loss of amenities while up
holding at the same time an award for loss of expectation of life on an
provement of her condition and, in fact, her life had been shortened from its normal
expectancy by five years. Id. at 327-28.
41 Id. at 350-51. This ¿2500 excess above the Wise recovery represented an award
for mental suffering over and above the loss of amenities since the West plaintiff was
conscious and might have been aware of her situation. See id.
42 See notes 20-22 supra and accompanying text.
43 See [1964] A.C. at 345-48. There was a separate award made for loss of expecta
tion of life to which the Benham ceiling was applied. Id. at 345.
44 See notes 47-52 infra and accompanying text.
45 See notes 53-60 infra and accompanying text.
46 See notes 61-62 infra and accompanying text.
47 115 Commw. L.R. 94 (Austl. 1966).
^Id. at 96-97. But cf. Jennings v. Cronsberry, 50 D.L.R.2d 385, 416 (C.A. Ont. 1965)
(following Wise). See also Andrews v. Freeborough, [1967] 1 Q.B. 1, 26 (Winn, L.J.,
dissenting).
49 See notes 20-22 supra and accompanying text. There is, however, support for the
argument that no objective awards should be given for nonpecuniary injuries. While
tort law has evolved to the point where its major purpose is compensation, objective
awards of damages arguably are motivated primarily by the desire to punish the de
fendant. See McGregor, Compensation Versus Punishment in Damage Awards, 28
Modern L.Rev. 629, 641-53 (1965); Ogus, supra note 13, at 11. The courts apparently
are not yet prepared to eliminate completely this punitive aspect of objective awards.
See Wise v. Kaye, [1962] 1 Q.B. 638, 658-59 (C.A. 1961).
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objective basis.50 Another objection to Wise, supporting the non-award
approach, focuses on the inability of the victim to spend money dam
ages so that only the victim’s “beneficiaries” are being compensated.51
Once the question of the victim’s ability to spend an award is opened
up, however, inquiry into how an award will be spent is inevitable.52
Such an inquiry into the intended use of an award is an improper con
sideration when awarding compensation for injury, and thus this argu
ment supporting an absolute refusal to grant damages poses more prob
lems than it solves.
A second suggested alternative to the Wise approach is to apply the
Benham ceiling to awards for loss of amenities.53 The condition of a
comatose victim who is unlikely to recover is equivalent to a “living
death.” If that is the case, award for loss of amenities compensates
exactly the same deprivation as an award for loss of expectation of life,
and the Benham ceiling should control.54 The Wise court, however,
articulated a philosophical objection to a legal recognition of living
death,55 and practical complications exist as well.56 The rationale of
this argument need not hinge on the merger of one category into an
other. Alternatively a separate ceiling for loss of amenities might be
developed.57 However, the necessity of any ceiling is questionable.
While the Benham limitation was prompted by juries allowing numerous
and divergent awards,58 cases which involve damages to comatose vic
tims for loss of amenities arise infrequently.59 Furthermore, changes in
50 See 115 Commw. L.R. at 95.
51 See Ogus, supra note 13, at 11-12. The beneficiaries’ windfall is likened to a
solatium, an indirect award of damages for grief suffered as a result of another’s mis
fortune. Id. at 12.
52See Wise v. Kaye, [1962] 1 Q.B. 638, 657 (C.A. 1961) (Upjohn, L.J., concurring);
H. West & Son Ltd. v. Shepherd, [1964] A.C. 326, 349 (1963). See also Liffen v. Watson,
[1940] 1 K.B. 556, 558 (C.A.).
53 See notes 20-22 supra and accompanying text.
54See Naylor v. Yorkshire Elec. Bd., [1967] 1 Q.B. 244, 258-59 (C.A. 1966) (dictum),
affW, [1968] A.C. 529 (1967).
55 See [1962] 1 Q3. at 654.
56 The recognition of a “constructive death” would have substantial impact in areas
outside the tort field. For example, the will of a comatose victim arguably could take
effect while he is still alive. See 31 Medico-Legal J. 195-96 (1963).
57 The ceiling for loss of amenities could co-exist with the Benham ceiling on awards
for loss of expectation of life. The special loss of amenities limitation could be based
either on an absolute ceiling, or, employing a tariff approach, fix a value for each par
ticular type of injury. See Ogus, supra note 13, at 5-6. Although the tariff system has
been employed in only a few cases, it already had been criticized. Id. at 12.
58 See Benham v. Gambling, [1941] A.C. 157, 166-68.
59 See generally J. Munkman, Damages for Personal Injuries and Death 185-86
(4th ed. 1970). Munkman lists only a small number of cases where damages were given
in comatose cases, presumably for the loss of amenities since the awards are greater than
the Benham ceiling for loss of expectation of life. Id.
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English procedures of awarding damages since Benham have decreased
the likelihood of divergent awards.60
A third alternative to Wise would allow an award for loss of ameni
ties, but would measure the damages by the amount of happiness lost
by the victim.61 This approach requires the trier of fact to make a
subjective assessment of the victim’s attitude toward his own life, esti
mate the amount of happiness which has been lost, and then assign a
monetary value to the lost happiness. Because of the vast amount of
speculation and conjecture inherent in this type of analysis, the sub
jective assessment of happiness approach has been rejected.62
The American Law of Damages
The American law of damages, like the English system, compen
sates both pecuniary and nonpecuniary aspects of an injury. Pecuniary
damages include medical expenses,63 loss of earnings,64 and loss of future
earning capacity.65 In the nonpecuniary category, the most important
classification is pain and suffering.66 Some jurisdictions also recognize
60 Since 1965, virtually all damages in personal injury cases are assessed by the trial
judge with reference to previous awards. See Ward v. James, [1966] 1 Q.B. 273, 281, 285
(C.A. 1965). An exception is made for particularly unusual injuries where reference to
previous awards may not be possible. See Hodges v. Harland & Wolff Ltd., [1965]
1 W.L.R. 523, 525 (C.A.). The theory of this system is that the highest form of justice
exists where victims with similar injuries receive similar compensation. Moreover,
certainty in the amount of damages recoverable for a particular injury encourages set
tlements. See P. Atiyah, Accidents, Compensation and the Law 206-07 (1970).
61 See Wise v. Kaye, [1962] 1 Q.B. 638, 663-72 (C.A. 1961) (Diplock, L.J., dissenting).
Lord Diplock points to the amount of happiness lost by the victim as the only valid
common denominator among personal injuries. The measure of damages would be the
difference between the amount of happiness a victim would have experienced had he
not been injured and the amount of happiness he will experience in light of the injury.
Id. at 669. See also 1962 Camb. L.J. 153, 154-55; 78 Law Q. Rev. 182, 184-85 (1962).
62 H. West & Son, Ltd. v. Shepherd, [1964] A.C. 326, 368 (1963); Wise v. Kaye,
[1962] 1 Q.B. at 649; see Ogus, supra note 13, at 14.
63See, e.g., Fitzgerald v. United States Lines Co., 374 U.S. 16, 19 (1963); Strickland v.
English, 115 Ga. App. 384, 386, 154 S.E.2d 710, 712 (1967); Jansen v. State, 60 Misc. 2d
36, 45, 301 N.Y.S.2d 811, 820 (Sup. Ct. 1968), affd, 32 App. Div. 2d 889, 302 N.Y.S.2d
1016 (1969). See also C. McCormick, supra note 2, § 90.
64 See, e.g., Franklin v. Templeton, 163 Colo. 48, 51, 428 P.2d 361, 363 (1967); Shewry
v. Heuer, 255 Iowa 147, 157, 121 N.W.2d 529, 535 (1963); Smith v. Corsat, 260 N.C.
92, 95-96, 131 S.E.2d 894, 897 (1963). See also C. McCormick, supra note 2, § 87.
65 See, e.g., Connolly v. Pre-Mixed Concrete Co., 49 Cal. 2d 483, 489, 319 P.2d 343, 346
(1957); Delph v. Ammons, 239 Md. 662, 668, 212 A.2d 504, 507 (1965); Complete Auto
Transit, Inc. v. Reese, 425 P.2d 465, 469 (Okla. 1967). See also C. McCormick, supra
note 2, § 86.
66See 2 M. Belli, Modern Trials 173 (1953); 2 S. Louisell & H. Williams, Medical
Malpractice 548 (Cum. Supp. 1972); 3 Personal Injury: Actions, Defenses, Damages
61-65 (L. Frumer, R. Benoit, & M. Friedmand eds. 1965). See also C. McCormick,
supra note 2, § 88.
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loss of enjoyment of life as a separate element of nonpecuniary dam
ages.67 Shortening of life expectancy has been discussed in a number
of cases68 but was rejected in the leading American case.69
Prediction of the outcome of Wise v. Kaye70 in an American court
hinges on whether the English category of loss of amenities corresponds
to an existing American category of nonpecuniary damages. An ob
jective award for loss of amenities cannot be analogized to the subjective
award for pain and suffering, since courts naturally require conscious
ness of the victim as a prerequisite to pain and suffering.71 American
courts have been most reluctant to adopt shortening of life expectancy
as a separate category of compensable injury.72 Like its English coun
Awarding damages for nonpecuniary injuries is not the most objective jury under
taking; there is considerable danger of jury speculation. See, e.g., Indianapolis St. Ry.
v. Ray, 167 Ind. 236, 246-48, 78 N.E. 978, 980-81 (1906); Myers v. Shell Petroleum
Corp., 153 Kan. 287, 303, 110 P.2d 810, 820 (1941); Hogan v. Santa Fe Trail Transp.
Co., 148 Kan. 720, 729, 85 P.2d 28, 38 (1938). The belief of modern juries that the
burden of large judgments will be borne by insurance companies rather than individual
defendants compounds the fear of inflated awards for nonpecuniary injuries. See Jaffe,
Damages for Personal Injury: The Impact of Insurance, 18 Law & Contemp. Prob.
219, 221-23 (1953). But cf. Kalven, supra note 1, at 158. The possible confusion of juries
resulting in duplicative awards is feared if too many categories of compensable injuries
are created. See Winter v. Pennsylvania Ry., 45 Del. 108, 112, 68 A.2d 513, 514-15 (1949);
Indianapolis St. Ry. v. Ray, 167 Ind. 236, 248, 78 N.E. 978, 981 (1906). Despite these
difficulties, American courts continue to recognize nonpecuniary injuries as compens
able, pain and suffering being the most frequent example. See, e.g., Hatchell v. Hayes,
157 So. 2d 855, 859-60 (Fla. App. 1963); Johanneson v. Ring, 82 Ill. App. 2d 340, 346,
226 N.E.2d 291, 295 (Ct. App. 1967); Wihr v. Bruno’s Appliances Sales & Serv., Inc.,
29 Ill. App. 2d 145, 147-48, 172 N.E.2d 633, 634 (Ct. App. 1961).
67 See note 82 infra and accompanying text.
68 See note 72 infra and accompanying text.
69 Downie v. United States Lines Co., 359 F.2d 344 (3d Cir. 1966), rev’g 231 F. Supp.
192 (E.D. Pa. 1964), cert, denied, 385 U.S. 897 (1966); see notes 74-78 infra and accom
panying text.
79 [1962] 1 Q.B.638 (C.A. 1961).
71 See Helms v. United States, 231 F. Supp. 961 (M.D. Tex. 1964) (award for pain
and suffering reduced because of lack of comprehension); O’Malley v. Anchor Motor
Freight Corp., 1 App. Div. 2d 689, 146 N.Y.S.2d 818 (1955) ($13,500 pain and suffering
award reduced to $4,000 where plaintiff survived 56 hours, part of the time unconscious).
But cf. Frankel v. United States, 321 F. Supp. 1331 (E.D. Pa. 1970) (victim in semi
coma believed to have experienced pain).
Conceptual distinctions exist as well. Pain and suffering is a positive infliction of
undesirable experiences whereas loss of amenities, negative in nature, is the elimination
of the pleasure of the everyday experiences of life. See J. Munkman, supra note 59,
at 22 n.k. See also Comment, supra note 14, at 789 n.18.
72 See, e.g., Farrington v. Stoddard. 115 F.2d 96, 99-101 (1st Cir. 1940); Downie v.
United States Lines Co., 231 F. Supp. 192, 196 (E.D. Pa. 1964), rev'd, 359 F.2d 344 (3d
Cir.). cert, denied, 385 U.S. 897 (1966); O’Leary v. United States Lines Co.. Ill F. Supp.
745, 747 (D. Mass. 1953); Richmond Gas Co. v. Baker, 146 Ind. 600. 609-10. 45 N.E.
1049, 1051-52 (1897); Rhone v. Risher, 224 Md. 223, 230-31, 167 A.2d 773, 778 (1961);
Ham v. Maine-New Hampshire Interstate Bridge Authority, 92 N.H. 268, 275-76, 30
A.2d 1, 6 (1943). But see Sox v. United States, 187 F. Supp. 465, 469 (E.D.S.C. 1960).
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terpart of loss of expectation of life, the category of shortening of life
expectancy is similar conceptually to the objective category of loss of
amenities.7374Consequently, loss of amenities, either as a separate category
of compensable injury, or included within an expanded concept of the
category of shortening of life expectancy, likely would receive a cold
reception in the American courts.
The leading American case regarding damages for shortening of life
expectancy is Do^wnie v. United States Lines Co.™ In Do'wnie, the con
dition of a seaman who had suffered a heart attack was aggravated by
the negligence of the defendant.75 In answer to a special interrogatory
of the trial court, the jury indicated that damages partially were awarded
on the basis of medical testimony that plaintiff’s life had been short
ened.76 Upon defendant’s post-trial motion, the judge disallowed these
damages as an improper element of the award.77 Acknowledging the
recoverability under conventional damage categories of the measureable
components of shortening of life expectancy, the United States Court of
Appeal for the Third Circuit, while reversing, held that shortening of
life expectancy was not a separate category of compensable injury.78
The plaintiff in Wise would have serious difficulty recovering for loss
of amenities in American courts subscribing to the Don^nie rule.
The American category of damages which most clearly resembles the
objective loss of amenities as applied in Wise is loss of enjoyment.79
Loss of enjoyment has found mixed acceptance in American jurisdic
tions. One line of cases excludes it entirely as an element of damages80
73 See generally Comment, Compensation for Negligently Shortened Life Expectancy,
29 Md. L. Rev. 24, 32-34 (1969).
74 359 F.2d 344 (3d Cir. 1966), rev'g 231 F. Supp. 192 (E.D. Pa. 1964), cert, denied,
385 U.S. 897 (1966).
75 Id. at 345.
73 Id. at 346.
77 231 F. Supp. at 196.
78 359 F.2d at 347. Although the court allowed damages only for the measurable
components of the injury under conventional classifications, the conventional require
ment of consciousness of loss may not have been essential to recovery. It has been
inferred that plaintiff was excused from the courtroom during pertinent testimony at
his doctor’s request because plaintiff was unaware that his life had been shortened. See
Comment, Damages—Shortening of Life Expectancy as a Compensable Element, 41
Temp. L.Q. 142, 148 (1967). If consciousness of loss were not required, the Court in
Do'wnie implies that nonpecuniary damages may be awarded objectively as well as on
a subjective basis, a step closer to the award of damages for loss of amenities on an
objective basis.
79 See 359 F.2d at 347; Comment, supra note 78. at 148.
80 See, e.g., Winter v. Pennsylvania R.R., 45 Del. 108, 112, 68 A.2d 513, 514-15 (1949);
City of Columbus v. Strassner, 124 Ind. 482, 489, 25 N.E. 65, 67 (1890); Hogan v. Santa
Fe Trail Transp. Co., 148 Kan. 720, 729, 85 P.2d 28. 33 (1938); Town of Belleview v.
England, 118 S.W. 994, 995 (Ky. 1909); Gravson v. Irvmar Realty Corp., 7 App. Div.
2d 436, 440, 184 N.Y.S.2d 33, 37 (1959); Locke v. International & G.N.R.R., 25 Tex. Civ.
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while other courts take a Do^wnie approach—that evidence of loss of
enjoyment is admissible but damages must be awarded as components
of a conventional category.81 A third approach recognizes loss of en
joyment as a separate category of damages.82 A comatose victim seeking
damages in an American court for lost amenities under the guise of loss
of enjoyment would appear to have, at best, a tenuous chance for
recovery. Obviously, if the first approach were adopted, no recovery
would be allowed. Recovery under the second and third approaches is
not likely because neither has settled the questions of consciousness of
the loss and use of the award.83

What Compensation Should Be Allowed?
The foregoing analysis indicates that comatose tort victims probably
would not receive compensation in American jurisdictions for some
nonpecuniary injuries. Yet the victim has been injured, has lost the
enjoyment of life generally, and is in a less favorable position than he
was before the event causing his condition. Clearly, the English view
allowing compensation for these nonpecuniary injuries should be
adopted. The question remains, however, as to how to integrate that
compensation into the American damage system.
One possible method for compensating these injuries is to establish a
separate category for loss of amenities, as has been done in England.
A separate damage element for loss of amenities, however, would be
subject to the same hostility from American courts as has already been
shown to loss of enjoyment and shortening of life expectancy. Fur
App. 145, 148, 60 S.W. 314, 316 (1901). See also Comment, Loss of Enjoyment of Life
as an Element of Damages, 73 Dick. L. Rev. 639, 641-42 (1969).
81 See, e.g., Lebrecht v. Bethlehem Steel Corp., 402 F.2d 585, 591-92 (2d Cir. 1968);
Hanson v. Reiss Steamship Co., 184 F. Supp. 545, 552-53 (D. Del. I960); Purdy v. Swift
& Co., 34 Cal. App. 2d 656, 658, 94 P.2d 389, 390 (1939); Powell v. Hegney, 239 So. 2d.
599, 600 (Fla. App. 1970); Daugherty v. Erie R.R., 403 Pa. 334, 340-41, 169 A.2d 549,
552-53 (1961); Paul v. Kirkendall, 1 Utah 2d 1, 4-5, 261 P.2d 670, 672 (1953); cf. Pretty
man v. Topkis, 39 Del. 568, 577-78, 3 A.2d 708, 712 (1938). See also Comment, supra
note 80, at 642-44.
82 See, e.g., District of Columbia v. Woodbury, 136 U.S. 450, 459 (1890); Pierce v.
New York Cent. R.R., 409 F.2d 1392, 1398 (6th Cir. 1969) (applying Michigan law);
McAlister v. Carl, 233 Md. 446, 455-56, 197 A.2d 140, 145 (1964); Reed v. Jamieson Inv.
Co., 168 Wash. Ill, 115-16, 10 P.2d 977, 978-79 (1932), adhered on rehearing, 168 Wash.
119, 15 P.2d 1119 (1932); Warth v. Jackson County Ct., 71 W. Va. 184, 190, 76 SJE.
420, 423 (1912); Bassett v. Milwaukee N. Ry., 169 Wis. 152, 159, 170 N.W. 944, 946-47
(1919). See also Comment, supra note 80, at 644-45.
83 Cf. Comment, supra note 80, at 642-45. Where damages have been awarded for loss
of enjoyment, the focus has been upon particular aspects of types of enjoyment rather
than the amenities of life generally. See District of Columbia v. Woodbury, 136 U.S.
450, 458-59 (1890) (loss of avocation); McAlister v. Carl, 233 Md. 446, 456, 197 A.2d 140,
146 (1964) (loss of desired vocation).
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thermore, the danger of jury duplication of damages84 and the corollary
problems of defining and limiting an additional category of damages
may prove too burdensome.85
The preferable approach would be to group all nonpecuniary tort
damages for comatose victims in a single general category.86 This
broad category would include all aspects of pain and suffering, mental
suffering, loss of enjoyment, shortening of life expectancy and objective
loss of amenities. No attempt should be made to separate these elements;
rather, the jury should award a single amount which compensates all
factors. Damages in the general category would have an objective as
well as a subjective character: objective recovery for the nonpecuniary
injury regardless of the victim’s awareness of his condition, and sub
jective recovery for the psychological aspects of the victim’s loss.87
One desirable feature of using a general category is its elimination
of two inequities which currently plague the damages machinery. The
first arises from the basis upon which the jury makes an award. In one
case, a jury may follow the judge’s instructions and attempt to award
84 See note 66 supra.
85 See Nees v. Julian Goldman Stores, Inc., 109 W.Va. 329, 154 S.E. 769 (1930). In
Nees the court approved a general damage instruction giving broad discretion to the
jury where delineation of the specific elements of damage is difficult. Id. at 339, 154 S.E.
at 774. In Frankel v. United States, a young woman was involved in an auto accident
after which she experienced a comatose period. 321 F. Supp. 1331 (E.D. Pa. 1970). She
was awarded a lump sum for physical and mental pain and suffering, loss of enjoyment,
inconvenience, disfigurement, and permanent injuries. The court made little attempt to
distinguish these elements in its opinion. Id. at 1338.
If the answer in the face of complexity is to give the jury wide discretion, there is
no need to create an additional category of damages. The resolution of the amount of
compensation ought to be completely in the jury’s hands from the beginning.
86 The single category approach might be expanded to all tort victims for their non
pecuniary damages, irrespective of the presence or absence of a comatose condition.
See notes 88-94 infra and accompanying text. However, the peculiar problems of the
comatose victims make such an approach especially important in this area.
87 Because of the objective aspect of the general award compensating for the injury
itself, the problems of the victim’s consciousness, and his ability to spend the award
would be immaterial. Even now, some survival statutes permit subjective losses to sur
vive the death of the victim; hence the presence of pain and suffering in the general
category would not be an unprecedented departure from existing law. See, e.g., Mo.
Rev. Stat. § 537.020 (Supp. 1967); Nev. Rev. Stat. § 41.100 (1968); N.J. Rev. Stat.
§ 2A:15-3 (1951). See generally S. Speiser, Recovery for Wrongful Death 751-75 (1966);
James, Damages in Accident Cases, 41 Cornell L.Q. 582, 615 (1956). Abrogation of the
ability-to-spend argument also would facilitate assessing damages in cases where eco
nomic effects are difficult to prove. For example, some of these cases might involve:
(1) a young child whose life pattern is speculative, (2) an aged person who is retired,
(3) a criminal offender with such a long term that he has no economic future, and (4)
a mental patient whose earning capacity is impaired. See Smith, Psychic Interest in
Continuation of One's Own Life: Legal Recognition and Protection, 98 U. Pa. L. Rev.
781,801 (1950); 29 NACCA L.J. 402 (1962).
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damages strictly within the legally recognized categories, while in an
other case, the jury simply may determine what it feels the injury is
worth and assess an overall figure. A victim whose nonpecuniary injury
could not be characterized as pain and suffering would probably receive
a small award from the first jury and a large one from the the second.88
The second jury conceivably may reflect more accurately society’s
assessment of the extent of the victim’s loss.89
With little judicial control over the size of awards, use of one general
category for nonpecuniary injury might lead to excessive judgments
for comatose victims. This, however, would be no more of a problem
than under the present system. Awards that clearly are unsupported by
the evidence still would be subject to the judicial controls of remittitur
or mistrial.90 Furthermore, general awards for all nonpecuniary aspects
of a comatose victim’s injury actually might be more accurate than the
sum of the individual elements assessed separately.91 Moreover, if the
courts in fact do lose control over the size of awards, a legislative ceiling
could be fixed upon the amount recoverable for these general damages.92
Award of damages under a general nonpecuniary category for coma
tose victims would recognize and compensate the injury without break
ing it down into components which are no more measurable individually
than collectively. Furthermore, despite detailed instructions to the
contrary, a typical jury takes a general view of the victim’s condition
and in deliberation makes an award for the total injury rather than
for its components.93 A general category for nonpecuniary damages
for comatose victims would allow a fundamental concept of American
civil law to operate—that jurors through reasoned deliberations can best
assign a monetary value to an injury which cannot be precisely measured
in monetary terms.94

88 Cf. Comment, supra note 14, at 794.
89 See DePareq & Wright, Damages Under the Federal Employers' Liability Act, 17
Ohio St. L.J. 430, 439-40 (1956); cf. Kalven, supra note 1, at 161, 176.
90 See generally 3 Personal Injury: Actions, Defenses, Damages, 298 (L. Frumer,
R. Benoit, & M. Friedmand eds. 1956).
91 Kalven, supra note 1, at 161-62.
92 See Comment, supra note 14, at 794. See also Smith, supra note 87, at 823-24 (judi
cial limitation of size of award).
93 See Kalven, supra note 1, at 161.
94 Gibbard v. Evans, 87 W.Va. 650, 106 S.E. 37 (1921); see DePareq & Wright, supra
note 89, at 431-32.

IN DEFENSE OF LIBERTY: A LOOK
AT THE ABORTION DECISIONS
Introduction
As the Supreme Court opened its 1972 term, the abortion controversy
continued to be debated in the courts,1 the state legislatures,2 and the
literature.3 Considerable speculation persisted concerning the Court’s
likely disposition of the issue, especially after the abortion cases4 were
assigned for reargument during the 1972 term.5 When Mr. Justice
Blackmun announced in the majority opinions6 that the Constitution
XA number of courts have declared state abortion statutes unconstitutional. YWCA
v. Kugler, 342 F. Supp. 1048 (D.N.J. 1972); Abele v. Markle, 342 F. Supp. 800 (D. Conn.
1972), vacated, 41 U.S.L.W. 3459 (U.S. Feb. 26, 1973); Poe v. Menghini, 339 F. Supp.
986 (D. Kan. 1972); Doe v. Scott, 321 F. Supp. 1385 (N.D. Ill. 1971), vacated sub nom.,
Hanrahan v. Doe, 41 U.S.L.W. 3458 (U.S. Feb. 26, 1973); Doe v. Bolton, 319 F. Supp.
1048 (N.D. Ga. 1970), modified and aff’d, 410 U.S. 179 (1973); Roe v. Wade, 314 F.
Supp. 1217 (N.D. Tex. 1970), modified and aff’d, 410 U.S. 113 (1973); Babbitz v. Mc
Cann, 310 F. Supp. 293 (E.D. Wis.), appeal dismissed, 400 U.S. 1 (1970); People v.
Belous, 71 Cal. 2d 954, 458 P.2d 194, 80 Cal. Rptr. 537 (1969), cert, denied, 391 U.S.
915 (1970).
Other courts have sustained such statutes. Crossen v. Attorney General of Kentucky,
344 F. Supp. 587 (E.D. Ky. 1972), vacated, 41 U.S.L.W. 3459 (U.S. Feb. 26, 1973);
Steinberg v. Brown, 321 F. Supp. 741 (N.D. Ohio 1970); Rosen v. Louisiana State Bd. of
Medical Examiners, 318 F. Supp. 1217 (E.D. La. 1970); State v. Munson, —S.D.—, 201
N.W.2d 123 (1972), vacated, 41 U.S.L.W. 3459 (U.S. Feb. 26, 1973).
2 Abortion statutes have been revised recently in a number of states. See 1970 Alaska
Laws ch. 103; Ark. Stat. Ann.
41-301 to -310 (1969); Cal. Health & Safety Code
§§ 25950-54 (West 1969); Colo. Rev. Stat. ch. 40, §§ 2-50, 2-51 (Cum. Supp. 1969); 57
Del. Laws. ch. 57 (1969); Ga. Code Ann. §§ 26-1201 to 1203, 26-9920a, 26-9921a, 269925a (1969); Hawaii House Bill No. 61 (1970); 1969 Kansas Law ch. 180 § 21-3407;
Md. Code Ann. art. 43, § 149E (Supp. 1969); N.M. Stat. Ann. §§ 40A-5-1 to 5-3 (Supp.
1969); 1970 New York Laws ch. 127; N.C. Gen. Stat. Ann. § 14-45.1 (1969 Replacement
Volume); 1969 Oregon Laws ch. 684, § 17; S.C. Code Ann. § 16-87 (1970).
3 See, e.g., Fox, Abortion: A Question of Right or Wrong, 57 A.B.A.J. 667 (1971);
Gerber, Abortion: Two Opposing Legal Philosophies, 15 Am. J. Juris. 1 (1970); Means,
Jr., The Phoenix of Abortional Freedom: Is a Penumbral or Ninth Amendment Right
About to Arise From the Ashes of a Fourteenth-Century Common Law Liberty?,
17 N.Y.L.F. 335 (1971); Note, The Law and the Unborn Child: The Legal and Logi
cal Inconsistencies, 46 Notre Dame Law. 349 (1971); 22 Mercer L. Rev. 461 (1971); 15
St. Louis U.L.J. 642 (1971); 46 Wash. L. Rev. 565 (1971).
4 Doe v. Bolton, 319 F. Supp. 1048 (N.D. Ga. 1970), modified and aff’d, 410 U.S. 179
(1973); Roe v. Wade, 314 F. Supp. 1217 (N.D. Tex. 1970), modified and aff’d, 410 U.S.
113 (1973).
5 Washington Post, July 4, 1972, § A, at 1, col. 6-8.
6 Justices White and Rehnquist dissented while Justices Stewart and Douglas and
Chief Justice Burger all filed concurring opinions.
1 1559 1
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guarantees a woman a qualified right to obtain an abortion,7 there was
both elation and outrage throughout various segments of the country.89
The Supreme Court purposely granted certiorari in Roe v. Wade
*
and
Doe v. Bolton10 because these cases afforded the Court an opportunity
to view both an example of a century old abortion statute11 and a mod
ern abortion statute.12 The former, the Texas statute, prohibited all
abortions except upon medical advice that the abortion was necessary to
save the mother’s life.13 The more modern Georgia statute was distinc
tive not only because it proscribed all abortions subject to certain lim
ited exceptions,14 but also because it imposed various requirements upon
the abortion operation itself.15
The Supreme Court’s majority concluded that the individual’s con
stitutional right to privacy is broad enough to encompass a woman’s
decision whether to terminate her pregnancy.16 Significantly, for the
first time the Court squarely founded the right to privacy upon the right
to liberty protected by the due process clause of the fourteenth amend
ment.17 But the Court emphasized that the woman’s right to an abortion
7 Roe v. Wade, 410 U.S. 113, 154 (1973).
8 See, e.g., Kraft, 'Conservative’’ on Abortion, Washington Post, Jan. 25, 1973, § A,
at 15, col. 1; N.Y. Times, Jan. 23, 1973, at 1, col. 1-2; id. Jan. 24, 1973, at 40, col. 3-4;
St. Louis Post Dispatch, Jan. 23, 1973, § A, at 1, col. 5-7; The New Republic, Feb. 10,
1973, at 9; Washington Post, Jan. 23, 1973, § A, at 1, col. 1-3; id. § A, at 2, col. 1-3.
9410 U.S.113 (1973).
19 410 U.S. 174 (1973).
11 Texas Penal Code arts. 1191-94, 1196 (1961).
12 Ga. Crim. Code § 26-9920a (1968).
13 Texas Penal Code arts. 1191-94, 1196 (1961).
14 The Georgia statute makes non-criminal an abortion performed by a licensed phy
sician when, based on his best clinical judgment, the abortion is necessary because (1)
the pregnancy would endanger the woman’s life or permanently injure her health, or
(2) the fetus would very likely be born with serious mental or physical defects, or
(3) the pregnancy resulted from forcible or statutory rape. Ga. Crim. Code § 269925a (1968).
^Id. The Georgia law required, inter alia: (1) that the abortion be performed in
a hospital accredited by the Joint Commission on Accreditation of Hospitals; (2) that
the procedures be approved by the hospital staff abortion committee; and (3) that the
judgment of the attending physician be confirmed by the independent examination of
the patient by two other licensed physicians. Id. § 26-9925a (b).
In Bolton the Supreme Court held these procedures to be a violation of the fourteenth
amendment. However, the Court’s rationale for this holding was imprecise. 410 U.S. at
192-200. On the one hand, the requirements seem to violate the equal protection clause
of the fourteenth amendment because no other surgical procedure need conform to the
statute’s prescriptions; on the other hand, the requirements were held to be a violation
of the woman’s fourteenth amendment due process right to privacy because they place
a restriction on abortion during the first trimester of pregnancy. Id. at 194-95.
16 410 U.S. at 153.
17 Id. The Court previously had recognized the existence of a constitutional right
to privacy in Griswold v. Connecticut. 381 U.S. 479 (1965). The Griswold majority
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is not absolute and unqualified.18 Rather, when the state advances a
compelling interest, regulation of both the decision to terminate a preg
nancy and the medical procedure itself becomes justified.19
Justices White and Rehnquist, dissenting from the majority decisions
in Roe and Doe, echoed the familiar cry that the decision was an exer
cise of raw judicial power.20 They argued that nothing in the language
or the history of the Constitution could support the majority’s sweeping
judgment. The dissenters condemned the decisions as a dangerous re
turn to the substantive due process decisions found during the Lochner
v. New York21 era and saw the majority wrongly imposing its personal
values on the people and legislatures of the states.22 In their view, the
Court was acting, in effect, like a super legislature.23
concluded that the right to privacy emanated from the penumbras of a number of the
amendments in the Bill of Rights. Id. at 484-85. Another frequently cited source of
the right to privacy is the ninth amendment—which reserves to the people certain
rights not specifically enumerated. Id. at 486 (Goldberg, J., concurring); see, e.g.,
YWCA v. Kugler, 342 F. Supp. 1048, 1066-1072 (D.N.J. 1972) (abortion a ninth amend
ment right); Reichenberg v. Nelson, 310 F. Supp. 248, 252 (D. Neb. 1970) (hairlength a
ninth amendment right); Babbitz v. McCann, 310 F. Supp. 293, 298-301 (E.D. Wis.),
appeal dismissed, 400 U.S. 1 (1970) (abortion a ninth amendment right). See generally,
Bertelsman, The Ninth Amendment and Due Process of Law—Toward a Viable Theory
of Unenumerated Rights, 37 U. Cinn. L. Rev. 777 (1968); Kutner, The Neglected Ninth
Amendment: The “Other Rights” Retained by the People, 51 Marq. L. Rev. 121
(1967); Means, Jr., supra, note 3.
18 410 U.S. at 154.
?
19 Id.; see notes 66-84 infra and accompanying text.
20 410 U.S. at 179, 221, 222 (1973) (White & Rehnquist, J.J., dissenting); see Weber
v. Aetna Cas. & Sur. Co., 406 U.S. 164, 177 (1972) (Rehnquist, J., dissenting); Boys
Mkt., Inc. v. Retail Clerk’s Local 770, 398 U.S. 235, 255, 258 (1970) (Black, J., dissenting);
Griswold v. Connecticut, 381 U.S. 479, 507, 521 (1965) (Black, J., dissenting).

21198 U.S.45 (1905).
22410 U.S. at 174 (Rehnquist, J., dissenting); see notes 36-47 infra and accompanying
text.
23See 410 U.S. at 173, 222. This dissenting viewpoint envisions the repeated use of
substantive due process creating a judicial superstructure which is awkwardly engrafted
upon the Constitution itself. See Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 177
(1972) (Rehnquist, J., dissenting); Boys Mkt., Inc. v. Retail Clerk’s Local 770, 398
U.S. 235, 255, 258 (1970) (Black, J. dissenting). This superstructure will inevitably
have a loose, flexible, uncontrolled standard for holding laws unconstitutional, leading
to a great unconstitutional shift of power to the courts. Such a shift, critics argue, will
be bad for the courts and worse for country. See Weber v. Aetna Cas. & Sur. Co., supra:
at 177 (Rehnquist, J., dissenting); Griswold v. Connecticut, 381 U.S. 479, 507, 521 (1965>
(Black, J., dissenting). These critics feel that through the use of fourteenth amend
ment substantive due process, constitutional decisions will rest solely on the belief of
at least five Justices that certain legislation is arbitrary, capricious, or unreasonable—in
effect, judicial legislation. See id. at 511; Adamson v. California, 332 U.S. 46, 90-92
(1947) (Black, J. dissenting); 1966 Duke L.J. 562, 573. Such judicial legislation suffers
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Outside of the Court others quickly joined in criticizing the deci
sions.24 These criticisms, paralleling those of the Court’s dissenters,
contend that the decision to legalize abortion belongs to the individual
state legislatures.25 To effectuate this criticism a constitutional amend
ment was introduced in the Senate outlawing abortion.26
Roe and Doe undeniably hold the Texas and Georgia abortion statutes
unconstitutional on the basis of substantive due process. But instead of
marking a return to the Lochner era, these decisions further the Su
preme Court’s protection of basic human rights. The abortion decisions
actually expand substantive due process, sub silentio, in defense of an
other fundamental liberty—privacy.
from several apparent weaknesses. First, the Court lacks the machinery to gather the
wide range of facts and opinions that should go into a policy judgment. See Kurland,
Toward a Political Supreme Court, 37 U. Chi. L. Rev. 19, 38 (1969). Second, the Court
lacks the public accountability that the electoral process provides as a check on those
who normally make most policy decisions.
Finally, these critics believe a repeated use of substantive due process will damage
the effectiveness of the Court. The Supreme Court’s effectiveness depends substantially
on its public confidence and on its prestige as institution. A. Bickel, The Supreme
Court and the Idea of Progress 94 (1970). As part of the political system, especially as
institutions with little enforcement power of their own, courts must depend on pub
lic acquiescence to be effective. See Kurland, supra at 41. A limit to public acceptance
of judicially pronounced principles does exist. See A. Bickel, supra at 94; Kurland,
supra at 41. Thus, the critics feel that if the Court repeatedly ignores this limit, it
will find more and more of its pronouncements remaining unfilled promises, which
will ultimately discredit and deride the Court’s function of constitutional adjudication.
A. Bickel, supra at 95.
24 An excellent cumulation of much of this criticism can be found in the Congres
sional Record. See 118 Cong. Rec. S9973-1O,OOO (daily ed. May 31, 1973). One of the
first legal critics of the decision was Professor John Hart Ely. See Ely, The Wages
of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L.J. 920 (1973). Professor
Ely condemns the decision as being a twin, albeit not identical, of Lochner. Id. at 940.
In fact, he finds Roe a more dangerous precedent than Lochner itself—with the Court
in Roe lacking even colorable support in the Constitution. Id. at 940-49.
25 Ely, supra note 24, at 942-43.
26 The text of this proposed amendment is:
Section 1. With respect to the right of life, the word person as used in this
Article and in the Fifth and Fourteenth Articles of Amendment to the Con
stitution of the United States, applies to all human beings including their
unborn offspring at every stage of their biological development, irrespective
of age, health, function, or condition of dependency.
Section 2. This Article shall not apply in an emergency when a reasoni
able medical certainty exists that continuation of the pregnancy will cause
the death of the mother.
Section 3. Congress and the several states shall have the power to enforce
this Article by appropriate legislation within their respective jurisdictions.
118 Cong. Rec. S9976 (daily ed. May 31, 1973).
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In holding the Texas and Georgia abortion statutes to be an uncon
stitutional violation of the fourteenth amendment’s concept of personal
liberty and restrictions upon state action, the Supreme Court over
turned substantive state legislation on the basis of the due process clause
of the fourteenth amendment.27 Thus, although substantive due process
was not mentioned in the majority opinions,28 Roe and Doe undeniably
involve substantive due process analysis by the Court. Due process itself
is a difficult legal concept to define, principally because it cannot be
reduced to a formula or determined by reference to a code.29 It con
sists of certain basic values which are “implicit in the concept of ordered
liberty.” 30 Due process represents a balance which the country has es
tablished between the liberty of the individual and the demands of an
organized society.31 Therefore, due process should be viewed as a
rational continuum which includes a freedom from all substantial arbi
trary impositions and purposeless restraints.32
One aspect of due process is the existence of certain procedural rights
which are deemed fundamental and therefore included within the scheme
of ordered liberty.33 The other aspect of due process, substantive due
process, is more elusive. It is intricately intertwined with the concept
of liberty, but is not restricted to those freedoms explicitly named in
the Bill of Rights. Rather, the concept of liberty encompasses more
than the Bill of Rights.34 Great concepts like liberty, Justice Frank
furter has said, purposely must be left “to gather meaning from ex
perience.” 35 Due process, then, is a changing and evolving doctrine.
Frequently, as in Roe and Doe, the Court has used due process to justify
27 Roe v. Wade, 410 U.S. 113, 153 (1973); Doe v. Bolton, 410 U.S. 179, 201 (1973).
28 In his concurrence, Justice Stewart applauds the Court’s return to substantive
due process. 410 U.S. at 170 (Stewart, J., concurring).
29Poe v. Ullman, 367 U.S. 497, 522, 542 (1961) (Harlan, J., dissenting).
30Palko v. Connecticut, 302 U.S. 319, 325 (1937).
31 Poe v. Ullman, 367 U.S. 497, 522, 542-43 (1961) (Harlan, J., dissenting).
32 Id.
33 See, e.g., Pointer v. Texas, 380 U.S. 400, 406-07 (1965) (right of confrontation);
Gideon v. Wainwright, 372 U.S. 335, 344-45 (1963) (right to counsel); Cole v. Arkan
sas, 333 U.S. 196, 201 (1948) (right to be informed of charges); Washington v. Texas,
388 U.S. 14, 18 (1968) (right to obtain public jury trial).
34See 410 U.S. at 168-69 (Stewart, J., concurring); Griswold v. Connecticut, 381
U.S. 479, 499, 500 (1965) (Harlan, J., concurring); Beany, The Griswold Case and
the Expanding Right to Privacy, 1966 Wis. L. Rev. 979, 992.
35 National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 646 (1949) (Frank
furter, J., dissenting); see Board of Regents v. Roth, 408 U.S. 564, 572 (1972) (“In a
Constitution for a free people, there can be no doubt that the meaning of ‘liberty’
must be broad indeed”).
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nullifying state legislation which interferes with the Court’s concept of
liberty. However, the use of the due process clause to overturn a state’s
legislative judgment has had a tortured history. Beginning with Loch
ner v. New York3Q during the early 1900’s, the Supreme Court, under
the ostensible authority of due process, struck down laws which it
thought unreasonable, unwise, or incompatible with a particular eco
nomic or social philosophy.36
37 Thus, the Court nullified laws proscribing
maximum hours for work in bakeries,38 outlawing “yellow dog” con
tracts,39 setting minimum wages for women,40 and fixing weight of loaves
of bread41 merely because it disagreed with the legislative objective.
Throughout this period, Justices Holmes and Brandeis strongly opposed
this intrusion by the judiciary into the realm of legislative value judg
ments.42
By the middle 193O’s the views of Holmes and Brandeis began to
prevail. Beginning with Nebbia v. New York43 and West Coast Hotel
Company v. Parrish44 the Court once again began to give proper defer
ence to legislative judgments. The demise of substantive due process in
the economic and social spheres was rapid and thorough. By 1941 a
unanimous Court could announce that it was no longer concerned with
the wisdom, need, or appropriateness of state legislation.45 The term
36 198 U.S. 45 (1905).
37 See Ferguson v. Skrupa, 372 U.S. 726, 729 (1963). See generally McClosky, Eco
nomic Due Process and the Supreme Court: An Exhumation and Reburial, 1962 Sup.
Ct. Rev. 34.
38 Lochner v. New York, 198 U.S. 45 (1905).
39 Coppage v. Kansas, 236 U.S. 1 (1915).
40 Adkins v. Childrens Hosp., 261 U.S. 525 (1923).
41 Jay Burns Baking Co. v. Bryan, 264 U.S. 504 (1924).
42 See Tyson & Brother v. Banton, 273 U.S. 418, 445 (1927) (Holmes & Brandeis, JJ.,
dissenting); Jay Burns Baking Co. v. Bryan, 264 U.S. 504, 517 (1924) (Brandeis &
Holmes, JJ., dissenting); Lochner v. New York, 198 U.S. 45, 74 (1905) (Holmes, J.,
dissenting). In Tyson the Court invalidated a state statute regulating the resale price
of theatre tickets. In dissent Holmes contended that the proper course for the Court
would be to recognize that a state legislature can do whatever it pleases unless re
strained by some express prohibition of the Constitution of the United States or of
the state. Therefore courts should be careful not to extend such constitutional pro
hibitions beyond their obvious meanings by reading into them conceptions of public
policy that the particular court may happen to entertain. 273 U.S. at 446.
43 291 U.S. 502 (1934) (New York statute regulating milk prices not arbitrary, un
reasonable, or without relation to purpose of legislation).
44 300 U.S. 379 (1937) (state statute regulating women’s working hours constitutional;
court not authorized to decide wisdom of legislative judgment). Professor McClosky
terms West Coast Hotel Company the watershed case in the demise of substantive due
process. McClosky, supra note 37, at 36-37.
45 Olsen v. Nebraska ex rel. Western Reference & Bond Ass’n, 313 U.S. 236, 246
(1941) (upholding a Nebraska statute limiting the amount of the fee which could be
charged by private employment agencies); see McClosky, supra note 37, at 36.
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substantive due process became inextricably associated with this dis
credited doctrine of the Lochner era.46 Finally, in 1963 the Court pur
portedly sounded the death knell for substantive due process when it
proclaimed its return to the original constitutional proposition that
courts do not substitute their social and economic beliefs for the judg
ments of legislative bodies.47 Thus, the term substantive due process
disappeared from the pages of subsequent Supreme Court cases—as if
the Court by expunging the word could cleanse its guilty conscience
for the excesses of the Lochner era.
Although the terminology was used infrequently after the Nebbia
decision, the use of substantive due process did not disappear entirely.
Assuredly the doctrine no longer served to justify overruling economic
and social legislation. Nevertheless, the Court continued to use the sub
stantive due process rationale to uphold an individual’s personal rights.
The seeds for this distinction were planted in 1938 by Justice Stone in
United States v. Carotene Products Co.48 at a time when the demise of
substantive due process in the economic sphere was almost complete.
Before that demise, Carotene Products would have been a typical sub
stantive due process case: at issue was the constitutionality of economic
legislation which regulated the shipment of certain milk products. In
stead the Court held the legislation to be presumptively constitutional
unless special facts were adduced to demonstrate that the legislation
had no rational basis.49 At the same time, the Court indicated in a foot
note that the broad presumption of constitutionality now being applied
to economic legislation would not exist if the legislation interfered with
a personal right guaranteed by the Constitution, such as those within
the Bill of Rights.50 Thus, while substantive due process was being
buried in the business and economic fields, the Carotene Products foot
note laid the foundation for the doctrine’s continued, but quiet and
inauspicious, use in areas dealing with individual rights.
46 Substantive due process today carries a repulsive connotation of the value laden
judicial intervention of the Lochner era. A judicial allergy to the term and its conno
tations seems to exist. See Eisenstadt v. Baird, 405 U.S. 438, 467 (1972) (Burger, C.J.,
dissenting); Robinson v. California, 370 U.S. 660, 689 (1962) (White, J., dissenting);
Gunther, The Supreme Court 1911 Term—Forward: In Search of Evolving Doctrine
on a Changing Court: A Model for a Newer Equal Protection, 86 Harv. L. Rev. 1,
42 (1972).
47 Ferguson v. Skrupa, 372 U.S. 726, 730 (1963); see Roe v. Wade, 410 U.S. 113, 167
(1973) (Stewart, J., concurring).
48 304 U.S. 144 (1938).
«Id. at 152.
50 Id. at 152 n.4.
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By establishing this distinction between economic and personal rights,
the Court was expressing its preference for personal freedoms. The
Court, therefore, would continue to overturn legislative judgments which
infringed on basic civil rights while deferring to the state legislatures in
the economic field.51 Most of the Court’s early decisions under this
revised approach were in the first amendment area of free speech and
expression.52 Because of this special treatment, first amendment rights
were viewed as having a preferred position in American constitutional
law.53 In conjunction with this preferred position doctrine, however,
substantive due process analysis was being used, sub silentio, to over
turn the offending legislation. Roe and Doe extended this preferred
position doctrine beyond the first amendment to protect the right to
privacy.
Since the beginning of the Republic, first amendment rights have
always been placed in a special position.54 Freedom of thought and
speech have frequently been viewed as the matrix of nearly every other
freedom.55 Quiet naturally then, when the Court began expressing this
51 See Emerson, Nine Justices in Search of a Doctrine, 64 Mich. L. Rev. 219, 224
(1965); McKay, The Preference for Freedom, 34 N.Y.U.L. Rev. 1182, 1213 (1959).
62 See, e.g., West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 639 (1943)
(right to remain silent during flag salute); Bridges v. California, 314 U.S. 252, 263 (1941)
(right to comment on controversial issue in newspaper); Schneider v. New Jersey, 308
U.S. 147, 161 (1939) (right to distribute leaflets).
53 See generally Cahn, The Firstness of the First Amendment, 65 Yale L.J. 464 (1956);
McKay, supra note 51. Throughout this period Justice Frankfurter criticized ex
plicitly placing the first amendment in a preferred position for fear of creating “me
chanical jurisprudence.” See Ullman v. United States, 350 U.S. 422, 428 (1956); Dennis
v. United States, 341 U.S. 494, 526-27 (1951) (Frankfurter, J., concurring); Kovacs v.
Cooper, 336 U.S. 77, 90-96 (1949) (Frankfurter, J., concurring); West Virginia State
Bd. of Educ. v. Barnette, 319 U.S. 624, 648-49 (1943) (Frankfurter, J., dissenting). At
the same time, however, Justice Frankfurter adopted the view that certain individual
liberties—not restricted solely to the first amendment—deserve special “enshrinement”.
In Kovacs v. Cooper he said:
Without freedom of expression, thought becomes checked and atrophied.
Therefore, in considering what interests are so fundamental as to be en
shrined in the Due Process Clause, those liberties of the individual which
history has attested as indispensable conditions of an open as against a closed
society come to this Court with a momentum for respect lacking when ap
peal is made to liberties which derive merely from shifting economic
arrangements.
336 U.S. at 95 (Frankfurter, J., dissenting).
54See Cahn, supra note 53, at 473; McKay, supra note 51, at 1185. Professor Cahn
has documented that it was uppermost in the mind of James Madison, proposer of the
first amendment, to secure greater freedom of religion, expression, assembly, and peti
tion than the people of England ever enjoyed. Cahn, supra note 53, at 473; see Bridges
v. California, 314 U.S. 252, 265 (1941).
55 See Palko v. Connecticut, 302 U.S. 319, 327 (1937) (Cardozo, J.).
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preference for individual rights over economic rights, decisions pro
tecting freedom of speech and expression led the way.56 Similarly, the
Court invalidated through the first and fourteenth amendments various
state legislative attempts to regulate individual rights.57 A tool fre
quently used by the Court to invalidate such legislation has been the
doctrine of overbreadth. This doctrine of constitutional adjudication
requires the Court to overrule a statute which, although valid in some
ways, sweeps unnecessarily broadly and thereby invades an area of
protected freedoms.5859The application of the overbreadth doctrine re
sults quite often in the wholesale invalidation of a legislative judgment.69
Employing this doctrine to overturn legislation inevitably implies a
judgment by the Justices of how a particular individual right should be
structured.60 Only legislation that conforms to the Court’s notion of
the first amendment will be upheld. Thus, although never alluded to,
the Court’s analysis here again has remained primarily one of substantive
due process.

The Liberty: The Right to Privacy

Roe and Doe clearly exhibit the Court’s willingness to expand this
overbreadth, substantive due process doctrine beyond the confines of
the first amendment to protect other constitutionally guaranteed liberties
from infringement by legislative judgment. Rather than representing
a resurrection of the abhorrent ghost of the Locbner era, the abortion
decisions represent a continuation of the Court’s preference for indi
vidual liberty. The right protected by the Court in Roe and Doe is the
right to privacy. In those decisions the Court for the first time ex
56 See, e.g., Thomas v. Collins, 323 U.S. 516, 529-30 (1945) (freedom to associate
with a labor union); Jones v. Opelika, 316 U.S. 584, 600, 608 (1942) (Stone, C.J., dis
senting), adopted on rehearing, 319 U.S. 103 (1943) (right to sell books without a
special license); Bridges v. California, 314 U.S. 252, 263 (1941) (right to comment on
controversial issues in newspapers). This primacy of the first amendment is partially
explained by the more specific standards it provides to judge legislation, especially
when compared to the vague guidelines that exist under the due process clause. See
West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 639 (1943).
57 See, e.g., Keyishian v. Board of Regents, 385 U.S. 589, 609 (1967) (employment
of subversives); Elfbrandt v. Russell, 384 U.S. 11, 19 (1966) (associational rights of
teachers); Lovell v. City of Griffin, 303 U.S. 444, 451-52 (1938) (distribution of mag
azines).
58 See Note, The First Amendment Overbreadth Doctrine, 83 Harv. L. Rev. 844, 84465 (1970).
59 Id. at 852.
60 See G. Gunther & N. Dowling, Cases and Materials on Constitutional Law
1132 (1970).
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pressly places this right to privacy in the fourteenth amendment’s due
process clause.61
Prior to the abortion decisions privacy had been a constitutional right
without a home.6263In 1965 while the Supreme Court, in Griswold v.
Connecticut33 for the first time clearly articulated the existence of a
constitutional right of privacy, the Court had found the right within
the penumbras of the Bill of Rights amendments.64 While Griswold is
61 Roe v. Wade, 410 U.S. 113, 153 (1973); see Poe v. Ullman, 367 U.S. 497, 522, 53955 (1961) (Harlan, J., dissenting).
62 Although as early as 1886 the Supreme Court was condemning an intrusion into
the “sanctity of a man’s home and the privacy of life,” the right to privacy generally is
dated from 1890. See Boyd v. United States, 116 U.S. 616, 630 (1886). In that year
Charles Warren and Louis Brandeis published their renowned work, The Right to Pri
vacy. See Warren & Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890).
Shortly, thereafter, the Supreme Court articulated this right when it held that “no right
is held more sacred, or is more carefully guarded by the common law, than the right
of every individual to the possession and control of his own person free from all re
straint or interference of others, unless by clear and unquestionable authority of law.”
Union Pacific Ry. Co. v. Botsford, 141 U.S. 250, 251 (1891) (individual cannot be
forced to submit to surgical examination). Others have discussed the early origins of
the right. See YMCA v. Kugler, 342 F. Supp. 1048, 1067 (D.N.J. 1972); Babbitz v.
McCann, 310 F. Supp. 293, 299 (E.D. Wis.), appeal dismissed, 400 U.S. 1 (1970); McKay,
The Right of Privacy: Emanations and Intimations, 64 Mich. L. Rev. 259-61 (1965).
Gradually acceptance of the right grew. By 1928 the then Justice Brandeis contended
that “the right to be let alone—[was 1 the most comprehensive of rights and the most
valued by civilized men.” Olmstead v. United States, 227 U.S. 438, 471, 478 (1928)
(Brandeis, J., dissenting). The right is implicit in many sections of the Constitution.
In fact, the first, fourth, fifth, ninth, and fourteenth amendments have all served as a
source for the right to privacy. See, e.g., United States v. United States Dist. Court, 407
U.S. 297, 317-19 (1972) (electronic eavesdropping of domestic subversives without
a warrant violates privacy protected by fourth amendment); Stanley v. Georgia, 394
U.S. 557, 564 (1969) (privacy protects first amendment right of expression by per
mitting individual to read and observe pornographic material inside own home); Katz
v. United States, 389 U.S. 347, 353 (1967) (electronic eavesdropping in phone booth
violates expectation of privacy protected by fourth amendment); Tehan v. United States,
382 U.S. 406, 416 (1966) (self incrimination clause of fifth amendment enables a citizen
to create a zone of privacy which government may not force him to surrender to his
personal detriment); Griswold v. Connecticut, 381 U.S. 479, 486-99 (1965) (Warren,
C.J., Brennan & Goldberg, JJ-, concurring) (ninth amendment protects rights, like
marital privacy, not explicitly enumerated in first eight amendments); Gibson v. Florida
Legislative Investigating Comm., 372 U.S. 539, 544 (1963) (privacy protects first amend
ment right of free association by upholding refusal to produce membership lists before
investigating committee); Mapp v. Ohio, 367 U.S. 643, 654-55 (1961) (unauthorized,
warrantless intrusions into home violate privacy implicit in fourth amendment); Prince
v. Massachusetts, 321 U.S. 158, 166 (1943) (custody, care and nurture of child reside
first with parents and fourteenth amendment protects this private realm of family
life).
63 381 U.S.479 (1965).
64 The hesitation by the Griswold majority to base its opinion expressly on the due
process clause of the fourteenth amendment can be explained by the Court’s reluctance
to revive cries of a return to the discredited substantive due process theory. Id. at 481.
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undeniably an important cornerstone for the right to privacy, Roe and
Doe do not rely on it alone to establish the qualified right to an abor
tion. Rather, the Court in Roe welds together a number of previous
Court decisions which, in conjunction with Griswold, make it clear
that the right to privacy is interrelated with various activities closely
connected to marriage, sex, and the family.*65 In Roe the Court has
finally secured this marital-sexual-familial privacy right, as a unit,
squarely within the fourteenth amendment’s concept of personal liberty.
The State’s Burden: The Compelling Interest Test
The Court in Roe quickly established that although the right of
privacy protected by the fourteenth amendment is broad enough to
encompass the abortion decision, the right to an abortion is nonetheless
not absolute and is subject to some limitations.66 The Court stated that
where fundamental rights are involved, regulations limiting these rights
are justified only if the state can demonstrate that the statutes in question
are necessary to promote a compelling state interest.67
The majority’s holding in Roe illustrates the doctrine. The state has
a legitimate interest in protecting the health of the mother.68 During
the first trimester of pregnancy, abortion is almost seven times safer than
Nevertheless, when the majority opinion found the right to privacy to exist in the
penumbras of the Bill of Rights, the Court was in effect applying substantive due
process. See Roe v. Wade, 410 U.S. 113, 168-70 (1973) (Stewart, J., concurring); De
velopments in the Laze—Equal Protection, 82 Harv. L. Rev. 1065, 1132 (1969) [herein
after cited as Developments Note]. See generally C. Pritchett, The American Con
stitution 684-88 (2d ed. 1968); Kauper, Penumbra, Peripheries, Emanations, Things
Fundamental and Things Forgotten: The Griswold Case, 64 Mich. L. Rev. 234 (1965).
In actuality, five members of the Court did base their decisions, in whole or in part,
on the due process clause—further indicating that the substantive due process doctrine
has continued to protect individual rights long after the Lochner era was discredited.
See Griswold v. Connecticut, 381 U.S. 479, 486, 493 (1965) (Warren, C.J., Brennan
& Goldberg, JJ., concurring); id. at 499, 500 (Harlan, J., concurring); id. at 502 (White,
J., concurring).
65 410 U.S. at 169 (Stewart, J., concurring); see Eisenstadt v. Baird, 405 U.S. 438,
453-54 (1972); id. at 460, 463-65 (White, J., concurring) (contraception); Loving v.
Virginia, 388 U.S. 1, 12 (1967) (interracial marriage); Prince v. Massachusetts, 321 U.S.
158, 166 (1944) (family relationships); Skinner v. Oklahoma, 316 U.S. 535, 541-42 (1942)
(procreation); Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925) (child rearing and
education); Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (child rearing and education).
Furthermore, Justice Harlan had pointed out in his dissent in Poe v. Ullman that the
fourteenth amendment privacy right he was articulating belonged exclusively to the
“private realm of family life.” 367 U.S. 497, 522, 552 (1961) (Harlan, J., dissenting).
66 410 U.S. at 154.
67 Z<L; see Shapiro v. Thompson, 394 U.S. 618, 634 (1969).
68 410 U.S. at 162.
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carrying the pregnancy to term.69 Consequently, the state’s legitimate
interest in health is not compelling during that trimester and the indi
vidual’s rights cannot be infringed. After the first trimester, the state’s
interest in health becomes compelling, and it may regulate abortion but
only to the extent that such regulation reasonably relates to the pres
ervation and protection of the mother’s health.70
The compelling interest doctrine exists to protect fundamental rights
from unconstitutional abridgment by the states or by Congress. Al
though the doctrine has in recent years been generally associated with
the “new equal protection,” 71 it previously has been applied to protect
fundamental first amendment rights from infringement.72 Thus, in ap
69 YWCA v. Kugler, 342 F. Supp. 1048, 1074 (D.N.J. 1972); see Tietze, Mortality
with Contraception and Induced Abortion, 45 Studies in Family Planning 6 (1969).
70 410 U.S. at 169.
71 Traditionally, courts would only invalidate legislation under the equal protection
clause if the classifications drawn in the legislation were not rationally related to a
legitimate governmental interest. See, e.g., Shapiro v. Thompson, 394 U.S. 618, 655,
658, 662 (1969) (Harlan, J., dissenting) (interstate travel); McGowan v. Maryland,
366 U.S. 420 (1961) (Sunday blue laws); Walters v. City of St. Louis, 347 U.S. 231,
237 (1954) (city income tax ordinance); New York Rapid Transit Corp. v. City of
New York, 303 U.S. 573, 578 (1938) (city excise tax on utilities). Under this approach,
the courts are not restricted to the content of the legislation and its legislative history
alone in searching for this rational relationship. Rather, if any set of facts reasonably
can be conceived that would sustain the classification being questioned, the statute must
be upheld. See Railway Express Agency, Inc. v. New York, 336 U.S. 106, 110 (1949);
Lindsley v. National Carbonic Gas Co., 220 U.S. 61, 78 (1911). See generally, Develop
ments Note, supra note 64, at 1081-87.
Feeling a need to preserve some method by which it could oversee and safeguard the
exercise of essential rights, the Court began to modify traditional concepts of equal
protection. This modification became viewed as an exception to traditional equal pro
tection known as the compelling state interest doctrine. See, e.g., Shapiro v. Thompson,
supra at 634; Kramer v. Union Free School Dist., 395 U.S. 621 (1969); Loving v. Vir
ginia, 388 U.S. 1, 11 (1967). Under this doctrine, statutory classifications which are
based upon certain suspect criteria or which affect fundamental rights were held to
deny equal protection unless justified by a compelling governmental interest. See, e.g.,
Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 172-76 (1972) (death benefits to dependent
illegitimate children); Shapiro v. Thompson, supra at 634 (right of interstate travel);
Harper v. Virginia Bd. of Elections, 383 U.S. 663, 670 (1966) (voting); McLaughlin
v. Florida, 379 U.S. 184, 190-94 (1964) (race); Sherbert v. Verner, 374 U.S. 398, 406-07
(1963) (religion); Griffin v. Illinois, 351 U.S. 12, 16-18 (1956) (criminal appeals, prop
erty); Takahashi v. Fish & Game Comm’n, 334 U.S. 410, 419-20 (1948) (alienage). To
gether, these two branches of the compelling state interest exceptions became known
as the new equal protection.
72 See, e.g., Williams v. Rhodes, 393 U.S. 23, 31 (1963); Gibson v. Florida Legislative
Investigating Comm., 372 U.S. 539, 545-46 (1963); NAACP v. Button, 371 U.S. 415,
438 (1963); Bates v. City of Little Rock, 361 U.S. 516, 524 (1960). Earlier it was dem
onstrated that substantive due process analysis has been continuously employed sub
silentio to protect first amendment rights. See notes 54-60 supra and accompanying text.
Consequently, the compelling state interest doctrine and substantive due process have
been united prior to Roe.
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plying the doctrine to Roe, a case which employs substantive due process
reasoning, the Court was not adding “a new wrinkle” 73 to the com
pelling state interest doctrine, but rather was adhering to an accepted
standard for protecting basic human rights from infringement—whether
those rights arise under either the equal protection or the due process
clauses of the fourteenth amendment.
Once the Court isolates a fundamental human right, under either equal
protection or substantive due process, the compelling state interest test
automatically is triggered. Deciding whether the state has demonstrated a
legitimate interest is an arduous task; no exact method of making this
determination has been devised. Frequently, however, the Court can
use certain key words74 in analyzing state statutes to help determine
if the governmental interest is indeed compelling. But these key words
only serve to emphasize that “a heavy burden of justification is on the
state, and that the statute will be closely scrutinized in light of its asserted
purposes.” 75
Consequently, to withstand the compelling state interest test, a statute
must be precise,76 must be tailored to serve legitimate objectives,77 and
must not be overinclusive.78 Thus, if there are other reasonable ways
to achieve the statutory goals with less infringement on constitu
tionally protected activity, a state may not choose a means of attaining
these goals which substantially interferes with individual liberty.79 Fur
thermore, history also plays a role in determining if the state’s interest
is compelling. If a state suddenly deems some interest to be compelling,
courts will be reluctant to accept that judgment.80
73 410 U.S. at 173 (Rehnquist, J., dissenting).
74 Among the key words are “precision,” “tailored,” “overinclusive,” and “less drastic
means.” See notes 76-79 infra and accompanying text.
75 Dunn v. Blumstein, 405 U.S. 330, 343 (1972).
See Kramer v. Union Free School Dist., 395 U.S. 621, 632 (1969); NAACP v.
Button, 371 U.S. 415, 438 (1963).
77 See Kramer v. Union Free School Dist., 395 U.S. 621, 632 (1969); Shapiro v.
Thompson, 394 U.S. 618, 631 (1969).
78 See NAACP v. Alabama, 377 U.S. 288, 307 (1964); Shelton v. Tucker, 364 U.S.
474, 488 (1960); Poe v. Mehghini, 339 F. Supp. 986, 993-94 (D. Kan. 1972). In Shelton
v. Tucker the Court stated that even though the governmental purpose may be legiti
mate and substantial, that purpose cannot be pursued by means that broadly stifle fun
damental personal liberties when the end can be more narrowly achieved. The breadth
of the legislative abridgment must be viewed in the light of less drastic means for
achieving the same basic purpose. 364 U.S. at 488.
79 Dunn v. Blumstein, 405 U.S. 330, 343 (1972); see Shapiro v. Thompson, 394 U.S.
618, 637 (1969).
80Abele v. Markle, 351 F. Supp. 224 (D. Conn. 1972). In response to an earlier court
decision overturning the state’s 1860 abortion law, the Connecticut legislature passed
a new statute clearly declaring “the public policy of the state and the intent of the legis

1572

The Georgetown Law Journal

[Vol. 61:1559

The burden of providing the compelling nature of the interest lies
squarely with the government. Mere assertion of the legitimacy of
the interest will not justify any restriction imposed.81 Thus, unlike the
rational relation test of the old equal protection where there is a pre
sumption of constitutionality and the burden of proof is cast on the
statute’s challenger to demonstrate that the classification is irrelevant,
arbitrary, and serves no state policy, the compelling state interest test
places the burden of proof squarely on the state to come forward with
affirmative evidence that the statute promotes an overriding govern
mental interest.82 Although it may be difficult for the state to meet
this burden of proof,83 it is not impossible.84
The Limitations: Defining the Fundamental Right

With the compelling state interest test triggered by the isolation of
a fundamental right, the new battleground in the Court has shifted from
deciding whether a state interest is compelling to identifying funda
mental rights. Previously, the protection of such basic human liberties
lature is to protect and preserve human life from the moment of conception.” Id. at
226. The court weighed this newly articulated state interest and found it not com
pelling enough to overcome the historical protection of the individual’s constitutional
rights. Id. at 230-32.
81 Poe v. Ullman, 367 U.S. 497, 522, 545 (1961) (Harlan, J., dissenting).
82 San Antonio Independent School Dist. v. Rodríguez, 41 U.S.L.W. 4407, 4411-12
(U.S. Mar. 21, 1973) (education not fundamental interest and therefore not subject to
compelling interest test); see Massie v. Henry, 455 F.2d 779, 783 (4th Cir. 1972) (school
authorities have burden of proof when restricting hairstyles).
83 A number of governmental interests have failed to meet this burden. See, e.g., Roe
v. Wade, 410 U.S. 113 (1973) (health of mother and potentiality of human life during
early stages of pregnancy); Dunn v. Blumstein, 405 U.S. 330 (1972) (durational
residency requirement); Boddie v. Connecticut, 401 U.S. 371 (1971) (fees and court
costs for divorce); Kramer v. Union Free School Dist., 395 U.S. 621 (1969) (voting
requirements for school board elections); Shapiro v. Thompson, 394 U.S. 618 (1969)
(residency requirement for welfare recipients).
In fact, Chief Justice Burger believes that the compelling state interest standard is
an impossible burden to meet. In his dissent in Dunn, he contends that he knows of
no state law that has ever satisfied this seemingly insurmountable standard. 405 U.S.
at 363-64 (Burger, C.J., dissenting).
84 The Court in Roe indicated that state statutes regulating merely the health of the
mother after the first trimester would pass the compelling state interest test. 410 U.S. at
163. So also would statutes protecting the potentiality of life during the final trimester
of pregnancy, if the statutes were narrowly drawn. Id. Furthermore, in United States
v. O’Brien, although the Court applied the compelling state interest test to governmental
action infringing first amendment rights, the Court found the 1965 amendment to sec
tion 12(b)(3) of the Universal Military Training and Service Act met the requirements
of that test. 391 U.S. 367, 376-77 (1968); see 50 U.S.C. § 462(b) (1970). The Court
held registration of individuals for training and service in the military to be a com
pelling governmental interest. 391 U.S. at 377-78.
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was achieved by using both the equal protection and the due process
clauses of the fourteenth amendment. A majority of the current Court
has begun, however, to exhibit a reluctance to isolate new fundamental
rights under the equal protection clause.85* This approach was sum
marized by the majority’s position in San Antonio Independent School
District v. Rodriquez:^ “It is not the province of this Court to create
substantive constitutional rights in the name of guaranteeing equal pro
tection of the laws.” 87 Consequently, the Court held that the determina
tion of whether an interest is fundamental for the purposes of equal
protection is always determined by whether that interest “is a right. . .
explicitly or implicitly guaranteed by the Constitution.” 88 Under this
test the Court found education was not a fundamental interest. Rod
ríguez, then, stands as a clear illustration of the Court’s present narrow
posture toward identifying fundamental rights under equal protection.
Unlike the equal protection clause, the due process clause focuses on
basic human liberties rather than on equality and discrimination. Con
sequently, the limitations imposed by Rodriquez may be inapplicable
85 See, e.g., San Antonio Independent School Dist. v. Rodríguez, 41 U.S.L.W. 4407
(U.S. Mar. 21, 1973) (education); Jefferson v. Hackney, 406 U.S. 535, 546 (1972) (wel
fare benefits); Lindsey v. Normet, 405 U.S. 56 (1972) (housing). Professor Gerald
Gunther argues this recent trend in the Court is a movement toward what he identifies
as the “newer equal protection.” See Gunther, supra note 46. Gunther contends that
the Court, while leaving the new equal protection untouched, is discarding the old
equal protection and replacing it with a means-focused newer equal protection. Id.
at 10-24. Under this newer equal protection the Court examination of state legislation
is more rigorous than the examination that previously was required under the old equal
protection—the Court now focusing particularly on the legislative means used to achieve
legislative goals. This intensified means scrutiny of the newer equal protection closes
the gap between the strict scrutiny of the new equal protection and the minimal scru
tiny of the old equal protection. This result is accomplished not by abandoning the
compelling state interest test of the new equal protection, but rather by raising the
level of scrutiny of the old equal protection from virtual dedication to genuine judi
cial inquiry. Id. at 24. Thus, Gunther sees this newer equal protection analysis pro
viding the Court a convenient avenue to avoid articulating broader values not explicitly
rooted in the Constitution. Id.
88 41 U.S.L.W. 4407 (U.S. Mar. 21, 1973).
87 Id. at 4417.
88 Id. In a vigorous dissent Justice Marshall offered a more expansive approach to
isolating fundamental rights. Justice Marshall contended that all fundamental interests
are not always constitutionally guaranteed. While conceding that the determination of
which interests are fundamental should be firmly rooted in the text of the Constitution,
he contended that the Court’s task should be to determine the extent to which consti
tutionally guaranteed rights are dependent on interests not mentioned in the Consti
tution. Thus, “as the nexus between the specific constitutional guarantee and the non
constitutional interest draws closer, the non-constitutional interest becomes more funda
mental and the degree of judicial scrutiny applied when the interest is infringed on
a discriminatory basis must be adjusted accordingly.” Id. at 4438.
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to fundamental rights arising under due process. Due process protects
any right which is “implicit in the concept of ordered liberty.” 89
Thus, a substantive due process approach encompasses more than just
those rights identified in the Bill of Rights.90
Roe held privacy to be one such right. However, the privacy pro
tected in Roe is a very limited right to marital-sexual-familial privacy
which previously had been held to be constitutionally guaranteed.91
Roe merely found this preexisting right to be broad enough to encompass
the abortion decision. Roe, then, does not lay a foundation for an ex
pansive protection of new, non-privacy related rights which under the
rubric of due process now might be alleged to be fundamental. Nor
does the decision stand for a broad, open right to privacy extending
beyond the coniines of existing marital privacy. There is no indication
that the decision disturbs a state’s rightful concern for the moral welfare
of its people.92 To interpret Roe in such an expansive manner is to mis
read the Court’s decision. While personal liberty protected by the due
process clause undeniably encompasses more than the fundamental inter
ests protected by the equal protection clause, Roe provides no indica
tion that the Court will significantly expand the due process concept of
fundamental rights in the near future.
89 Palko v. Connecticut, 302 U.S. 319, 325 (1937).
90410 U.S. at 168 (Stewart, J., concurring); Poe v. Ullman, 367 U.S. 497, 522, 541
(1961) (Harlan, J., dissenting). Critics vigorously attack this approach; they maintain
that no guidelines exist to determine what are and what are not considered fundamental
personal rights. See Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164, 177 (1972) (Rehn
quist, J., dissenting). These critics feel that through the use of the fourteenth amend
ment due process to determine fundamental rights, constitutional decisions will rest
only on the whims of the Justices themselves. See Griswold v. Connecticut, 381 U.S.
479, 507, 511 (1965) (Black, J., dissenting); Adamson v. California, 332 U.S. 46, 90-92
(1947) (Black, J., dissenting). Justice Harlan, however, a strong advocate of the due
process approach, believed some confidence must be placed in the Supreme Court Jus
tices. He argued that if the Justices insist upon respect for the teachings of history,
a solid recognition of the basic values that underlie our society, and a wise appreciation
of the great roles that the doctrines of federalism and separation of powers have played
in preserving American freedoms, then no such abuses will result. Griswold v. Connec
ticut, 381 U.S. 479, 499, 501 (1965) (Harlan, J., concurring).
91 See note 65 supra and accompanying text.
92 Justice Harlan in his dissent in Poe v. Ullman, while establishing the existence
of a due process right to marital privacy, stated that such a right is not manifestly
absolute. 367 U.S. 497, 522, 552 (1961) (Harlan, J., dissenting). He contended that the
state has a rightful concern for the moral welfare of its citizens and therefore can
criminally regulate homosexuality, fornication and incest however privately they might
be practiced. Id. at 552-53. Roe, in finding the right of privacy broad enough to
encompass abortion, did not explicitly, or implicitly, expand the rights to include
those acts which had been previously excluded. See 410 U.S. at 153.
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Conclusion
Roe is not another ugly example of the Court tampering with the
legislative process. The cries of an unjustified return to the Lochner
era are unfounded. The decision is merely the latest instance of a long
tradition of substantive due process decisions preventing intrusions upon
fundamental constitutional liberties by overzealous legislatures. The
decision represents not only a legitimate judicial entrance into the legis
lative realm, but a justified removal of the state from intimate, private
areas of an individual’s life where neither Court nor legislature can or
should intrude.

RECENT DEVELOPMENTS
CONSTITUTIONAL LAW—first and twenty-first amendments
—State Can Proscribe Sexual Entertainment at On-Sale Liquor Establish
ments— California v. LaRue, 409 U.S. 109 (1972).

In May of 1970, the California Department of Alcoholic Beverage
Control began public hearings on proposed rules banning explicit sex
entertainment on the premises of on-sale liquor license holders.1 Evi
dence taken during the hearings revealed that the presentation of explicit
sex entertainment at on-sale premises had “resulted in” oral copulation
between customers and female entertainers,2 prostitution,3 and overt sex
crimes.4 At the conclusion of the hearings, the Department adopted
rules prohibiting live or filmed entertainment in which certain specified
sexual acts or conduct occur at establishments holding on-sale liquor
licenses.5
1 California’s Department of Alcoholic Beverage Control is an agency created to ex
ercise powers granted by the California constitution to license the sale of alcoholic
beverages and to deny or to revoke any license should the Department determine for
good cause that continuation of the license would be contrary to public welfare or
morals. Cal. Const, art. XX, § 22. The Department also is vested with rule-making
authority. Cal. Bus. & Prof. Code § 25750 (West 1964).
2 Brief for Appellants at 5, California v. LaRue, 409 U.S. 109 (1972).
3 Id. at 7.
4 Id. at 8.
5 Rule 143.3 provides in pertinent part:
Live entertainment is permitted on any licensed premises, except that:
(1) No licensee shall permit any person to perform acts of or acts which
simulate:
(a) Sexual intercourse, masturbation, sodomy, bestiality, oral copulation,
flagellation or any sexual acts which are prohibited by law.
(b) The touching, caressing or fondling on the breast, buttocks, anus or
genitals.
(c) The displaying of the pubic hair, anus, vulva or genitals.
No licensee shall permit any person to use artificial devices or inanimate
objects to depict any of the prohibited activities described above.
No licensee shall permit any person to remain in or upon the licensed prem
ises who exposes to public view any portion of his or her genitals or anus.
4 Cal. Adm. Code § 143.3 (1970).
Rule 143.4 forbids:
The showing of film, still pictures, electronic reproduction, or other visual
reproductions depicting:
(1) Acts or simulated acts of sexual intercourse, masturbation, sodomy,
bestiality, oral copulation, flagellation or any sexual acts which are pro
hibited by law.
(2) Any person being touched, caressed or fondled on the breast, buttocks,
anus or the genitals.
[ 1577 ]
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After the rules were adopted, several affected license holders and
dancers filed actions for declaratory and injunctive relief in the United
States District Court for the Central District of California.6 A three
judge court held the Department’s rules violative of the first, fifth, and
fourteenth amendments and enjoined enforcement.7 On appeal, the Su
preme Court in California v. LaRue8 reversed in a six-to-three decision.9
The district court considered Rule 143.410 constitutionally deficient
because it prohibited movies which would not be found obscene under
Supreme Court standards laid down in Roth v. United States11 and
Memoirs v. Attorney General12 Rule 143.3,13 as it pertained to the con
tent of live entertainment, was found unconstitutional both for its pro
(3) Scenes wherein a person displays the vulva or the anus or the genitals.
(4) Scenes wherein artificial devices or inanimate objects are employed
to depict, or drawings are employed to portray, any of the prohibited
activities described above.
Id. § 143.4.
6LaRue v. California, 326 F. Supp. 348 (C.D. Cal. 1971), rev'd, 409 U.S. 109 (1972).
Three separate suits against various combinations of the Department, its officials, and
the state of California as defendants were consolidated by the federal district court.
Appendix at 81, California v. LaRue, 409 U.S. 109 (1972) (pre-trial order). Actions for
declaratory and injunctive relief attacking the rules were brought in California state
courts, but the state courts, including the California Supreme Court, refused to stay
enforcement of the regulations and declined to hear the actions. Brief for Appellants,
supra note 2, at 9.
7 LaRue v. California, 326 F. Supp. 348, 358 (C.D. Cal. 1971), rev’d, 409 U.S. 109
(1972). The court invalidated Rule 143.4 and portions of Rule 143.3 and found that
the rules violated the fifth amendment, as applied to the states through the fourteenth
amendment, because they did not provide for judicial determination of obscenity. See id.
at 357-58; note 5 supra.
M09 U.S. 109 (1972).
9 Justice Stewart wrote a separate concurring opinion. Justices Douglas, Brennan, and
Marshall dissented. While conceding that LaRue presented a genuine case or controversy
over which the Court might exercise jurisdiction, Justice Douglas argued that the dis
trict court should have declined to give a federal constitutional ruling on the Depart
ment’s regulations until the regulations were given particularized meaning by applica
tion to specific situations. Id. at 120-23. The majority answered Justice Douglas’ call for
abstention by pointing to other cases in which the Court had heard challenges based
on first amendment grounds similar to those asserted in LaRue. The majority was un
willing to reconsider the procedural holdings of those cases unless requested to do so by
a party. Id. at 112-13 n.3; see Zwickler v. Koota, 389 U.S. 241 (1967); Keyishian v.
Board of Regents, 385 U.S. 589 (1967); Baggett v. Bullitt, 377 U.S. 360 (1964).
Justice Marshall, while dissenting, felt that abstention was inappropriate because the
regulations were challenged on their face for overbreadth. In addition, he noted that
the Younger v. Harris abstention doctrine has been applied only to cases involving
pending criminal prosecutions, a situation not present in LaRue. Id. at 124-25 n.2; see
Younger v. Harris, 401 U.S. 37 (1971).
10 4 Cal. Adm. Code § 143.4 (1970); see note 5 supra.
11 354 U.S. 476 (1957).
12 383 U.S. 413 (1966).
18 4 Cal. Adm. Code § 143.3 (1970); see note 5 supra.
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hibition of non-obscene dancing and for its failure to adhere to standards
set forth in United States v. O'Brien1^ for governmental regulation of
expressive conduct.14
15 The court rejected the Department’s contention
that the rules were justified by the twenty-first amendment or by Cali
fornia’s police power to protect the public welfare and morals.16
The Supreme Court, speaking through Justice Rehnquist, focused on
the liquor-regulatory function of the Department’s rules: “[t]he state
regulations here challenged come to us not in the context of censoring a
dramatic performance in a theater, but rather in a context of licensing
bars and nightclubs to sell liquor by the drink.” 17 The Court reasoned
that the rules therefore derived authority from the twenty-first amend
ment as well as the state’s traditional police power and were a valid
exercise of California’s power to regulate the sale of liquor.18
Speaking to the first amendment issue posed by the rules, Justice
Rehnquist accepted the district court’s finding that on their faces the
rules proscribed some expression that would not be found obscene un
14 391 U.S. 367 (1968).
15 326 F. Supp. at 354-55.
16 Id. at 355-57.
17 California v. LaRue, 409 U.S. 109, 114 (1972).
18 See id. at 395-96. The result in LaRue is not without precedent. In Hodges v. Fitle
a federal district court validated an ordinance providing for the revocation of a retail
liquor license if nude entertainment was permitted on the premises where the license
was held. 332 F. Supp. 504 (D. Nev. 1971). The court reasoned that nude dancing was
probably pure conduct and therefore subject to state regulation, and was probably
commercial advertisement used to promote the sale of liquor and therefore beyond the
pale of first amendment protection. See id. at 507-09. Similarly the Nebraska Supreme
Court sustained an ordinance providing for revocation of a liquor license if topless
dancing was permitted on the holder’s premises. The court deemed nudity to be con
duct because the court considered it unnecessary to the expressive quality in dancing.
See Major Liquors, Inc. v. City of Omaha, 188 Neb. 628, 637, 198 N.W.2d 483, 488
(1972). In A.B. Jac, Inc. v. Liquor Control Commission, an Ohio appellate court upheld
a regulation prohibiting a license holder from allowing improper conduct or indecent
entertainment on his premises. 31 Ohio App. 2d 9, 285 N.E.2d 763 (Ct. App. 1972). The
court felt it was not limited to Roth obscenity considerations because a liquor license
is “a privilege and not a right surrounded by constitutional protections.” Id. at 12, 285
N.E.2d at 766.
These decisions, however, rest on basic misconceptions. Dancing is protected first
amendment expression and is not transformed into conduct because the dancer is nude.
Nor does the commercial context of nude dancing necessarily remove it from first
amendment protection. Nude dancing is not commercial advertisement unless it com
municates ideas regarding a commercial product. Furthermore, nudity is expressive of
ideas about sex; therefore, so long as nude dancing expressive of ideas about sex is not
obscene, nudity is an intrinsic part of protected first amendment expression. Finally,
an unconstitutional condition cannot be attached to the granting of a privilege. See
Perry v. Sinderman, 408 U.S. 593, 597 (1972); Hannegan v. Esquire, Inc., 327 U.S. 146,
156 (1946) (dictum); cj. Sherbert v. Verner, 374 U.S. 398, 404 (1963).
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der Rotb and subsequent Supreme Court obscenity decisions.19 He also
implied that the O'Brien test, delimiting the extent of governmental
power to control communicative conduct, had not been met,20 but
nevertheless contended that California’s regulatory authority over en
tertainment at on-sale premises was not limited to the boundaries im
posed by the obscenity cases or O'Brien. “[T]he critical fact is that
California has not forbidden these performances across the board. It has
merely proscribed such performances in establishments which it licenses
to sell liquor by the drink.”21
Consequently, while the majority does not hold that the twentyfirst amendment overrides first amendment considerations, the state is
given broader authority to regulate certain public acts, which to the
majority resemble mere conduct and lack the communicative element
that the first amendment traditionally protects.22 Under close scrutiny,
the majority’s first and fourteenth amendment conclusions are open to
question.

The Twenty-First Amendment Issue

Neither the language nor the legislative history of the twenty-first
amendment supports its application to the situation presented in LaRue.
The amendment prohibits the transportation or importation of liquor
into a state for delivery or use within that state in violation of its laws.23
The Department’s rules do not concern transportation or importation
of liquor into California but rather focus on sex entertainment at onsale premises.24
The legislative history of the twenty-first amendment suggests that
the amendment was intended to affect only the states’ regulatory power
over liquor as an article of interstate commerce.25 By virtue of the com
merce clause the states surrendered their power over interstate commerce
when the Constitution was adopted.26 During Senate debates, Senator
Blaine, floor manager of the resolution proposing the twenty-first amend
19 409 U.S. at 116; see, e.g., Redrup v. New York, 386 U.S. 767 (1967); Memoirs v.
Attorney General, 383 U.S. 413 (1966); Jacobellis v. Ohio, 378 U.S. 184 (1964).
20 See 409 U.S. at 116. The Court’s assertion that the rules need not satisfy O’Brien
may be taken as an implicit concession that they do not satisfy O’Brien. See notes 42-46
infra and accompanying text.
21 409 U.S. at 118.
22 Id. at 117-18.
23 U.S. Const, amend. XXI, § 2.
24 See note 5 supra.
25 See 409 U.S. at 134 & n.14 (Marshall, J., dissenting).
26 See U.S. Const, art. I, § 8. The surrender was not total. See, e.g., Huron Portland
Cement Co. v. Detroit, 363 U.S. 440 (1960); Railway Express Agency, Inc. v. New York,
336 U.S. 106 (1949); Bourjois, Inc. v. Chapman, 301 U.S. 183 (1937).
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ment, declared that the purpose of the amendment was to restore to the
states the power to regulate a single commodity of interstate commerce
intoxicating liquor.27
The rules challenged in LaRue do not regulate interstate commerce
but rather regulate local incidents of the sale of liquor. The rules con
stitute an exercise of California’s police power to protect the public
health, welfare, and morals. Such power inheres in the states and requires
no specific constitutional grant for its existence.28 The legislative history
of the twenty-first amendment suggests that a state’s police power draws
strength from the amendment only when its exercise involves liquor
traffic and affects interstate commerce.29
Three twenty-first amendment cases on which the LaRue Court relied
also involved commerce clause issues.30 For example, the LaRue Court
quotes broad language from Joseph E. Seagram & Sons v. Hostetter,
Inc.31 that consideration of any state law regulating liquor should start
with the twenty-first amendment.32 The Court fails to note that Seagram,
unlike LaRue, arose in a commerce clause context. Both the wording
and the legislative history of the twenty-first amendment suggest that
the distinction should be significant and would make the LaRue case
inappropriate for twenty-first amendment analysis. Yet the majority
fails to focus on that problem.
One case the LaRue majority relied upon, Wisconsin v. Constantineau,33 does support the interpretation that the twenty-first amend
ment augments the states’ power to regulate the sale of liquor even when
the regulations imposed have no impact on interstate commerce. The
2?76 Cong. Rec. 4141 (1933). The text of the twenty-first amendment is based upon
the Webb-Kenyon Act, passed in 1913, which permitted dry states to enforce their
liquor laws without running afoul of the commerce clause. Act of Mar. 1, 1913, ch. 90,
37 Stat. 699. The constitutionality of the Act had been sustained by a divided Supreme
Court in Clark Distilling Co. v. Western Md. Ry., 242 U.S. 311 (1917). Because the
Court had been divided, Congress considered the twenty-first amendment necessary
to give dry states a full measure of protection against the commerce clause. See 76
Cong. Rec. 4141 (1933) (remarks of Senator Blaine).
28 See 409 U.S. at 114.
29 See note 25 supra and accompanying text.
30 See Joseph E. Seagram & Sons, Inc. v. Hostetter, 384 U.S. 35 (1966) (New York
liquor pricing law upheld against attack on commerce clause, due process, antitrust,
and equal protection grounds); Hostetter v. Idlewild Bon Voyage Liquor Corp., 377
U.S. 324 (1964) (New York law held unenforceable as applied to sale of liquor at
international airport for delivery and use abroad, because of commerce clause); State
Bd. v. Young’s Mkt. Co., 299 U.S. 59 (1936) (license fee requirement for beer importer
upheld against attack on commerce clause and equal protection grounds).
31 384 U.S. 35 (1966).
32 409 U.S. at 114, quoting 384 U.S. at 41.
33 400 U.S. 433 (1971).
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case involved a Wisconsin statute which established a procedure by
which designated persons could forbid the sale or gift of intoxicating
liquors to excessive drinkers.34 Pursuant to the statute, a chief of police
had, without notice to Constantineau or a hearing, posted a notice in
retail liquor outlets that sales or gifts of liquor to him were forbidden.
Writing for the Court, Justice Douglas noted that the Court did not
doubt Wisconsin’s power to deal with the evils described in the statute,
for the states’ police power over intoxicating liquor had been exceed
ingly broad even before the passage of the twenty-first amendment.35
Keeping liquor out of the hands of excessive drinkers is an exercise
of a state’s police power with no interstate commerce ramifications. Yet
the Court in Constantineau assumed that the twenty-first amendment
bolstered the states’ pre-amendment police power to deal with the evils
of excessive drinking. If the twenty-first amendment increases Wiscon
sin’s power over excessive drinking, then the amendment should also
increase California’s power over sex entertainment on premises where
liquor is sold.36
However, the holding in Constantineau was that the statute violated
due process because it failed to provide notice and an opportunity to be
heard to persons affected before the posting procedure was invoked
against them.37 As the LaRue Court recognized, Constantineau stands
for the proposition that the twenty-first amendment does not override
all other provisions of the Constitution in the area of state liquor regu
lation.38 This recognition makes the majority’s handling of the first
amendment issue in LaRue even more questionable.
34 The statute provided that when a person by excessive drinking exposed himself
or his family to want, or himself, his family, or his community to injury, certain desig
nated officials or his wife might forbid in writing the sale or gift of liquor to such
person for the period of one year. Wis. Stat. Ann. § 176.26 (1957).
35 400 U.S. at 436.
36 A federal district court in California has held the twenty-first amendment ap
plicable in a situation that involved state liquor regulation having no impact on inter
state commerce. See Kraus v. Sacramento Inn, 314 F. Supp. 171, 178 (E.D. Cal. 1970)
(twenty-first amendment grants states the power to restrict the opportunity of women
to mix and sell drinks in bars). But see 8 Houston L. Rev. 587, 593 (1971); cf. Sail’er
Inn, Inc. v. Kirby, 5 Cal. 3d 1, 11-13, 485 P.2d 529, 535-36, 95 Cal. Rptr. 329, 335-36
(1971).
Two lower federal courts which held that due process applies to liquor licensing
procedures found it necessary to answer the argument that the twenty-first amendment
dictated a contrary holding. See Parks v. Allen, 409 F.2d 210, 211 (5th Cir. 1969);
Misurelli v. City of Racine, 346 F. Supp. 43, 47 & n.13 (E.D. Wis. 1972), prob, juris,
noted sub nom. City of Kenosha v. Bruno, 409 U.S. 1105 (1973) (cases consolidated).
These courts thereby indicated that the twenty-first amendment is relevant to considera
tion of liquor regulation having no interstate commerce ramifications.
37 400 U.S. at 436-37.
38 409 U.S. at 115.
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The First Amendment Issue

Whatever the source of their authority, the Department’s rules raise
a first amendment issue. Theater performances, dancing, and movies all
have been recognized to be expression protected by the first amend
ment.39 While obscenity is not protected expression,40 Justice Rehnquist
concedes that the Department’s regulations on their face proscribe some
entertainment which would not be found obscene under the Court’s
obscenity cases.41 The Department’s rules ignore obscenity standards by
flatly prohibiting certain acts and the exposure of certain parts of the
body under any circumstances.42
Moreover, the California rules are not the type of state regulation of
first amendment expression permitted by United States v. O’ Brien,43
Under O’Brien, regulation of conduct intertwined with first amendment
expression is permissible if the regulation is within a government’s con
stitutional powers, if it furthers an important governmental interest that
is unrelated to the suppression of free expression, and if it incidentally
impinges upon first amendment freedoms only to the extent necessary
39See, e.g., Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676, 682 (1968) (movies);
Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 502 (1952) (movies); Southeastern Pro
motions, Ltd. v. City of Atlanta, 334 F. Supp. 634, 639 (N.D. Ga. 1971) (musical play
“Hair'’); P.B.I.C., Inc. v. Byrne, 313 F. Supp. 757, 761-62 (D. Mass. 1970), vacated to
consider mootness, 401 U.S. 987 (1971) (live theater productions); In re Giannini, 69
Cal. 2d 563, 567-72, 446 P.2d 535, 538-41, 72 Cal. Rptr. 655, 658-61 (1968), cert, denied
sub nom., California v. Giannini, 395 U.S. 910 (1969) (dancing).
40 Roth v. United States, 354 U.S. 476, 485 (1957).
41 409 U.S. at 116. Under one test applied in Memoirs v. Attorney General, material
is deemed obscene when its dominant theme, taken as a whole, appeals to prurient inter
est in sex, when it is patently offensive because it affronts contemporary community
standards, and when it is utterly without redeeming social value. 388 U.S. 413, 418
(1966) (Brennan, J., separate opinion). Lack of redeeming social value was not stated
as a separate and distinct element of obscenity in Roth. See Roth v. United States, 354
U.S. 476, 489 (1957). However, Justice Brennan in Memoirs purported to be applying
the same obscenity test he had announced in Roth, where he wrote for the majority.
383 U.S. at 418.
The Court has had difficulty rallying a majority around a single obscenity standard
ever since Roth. Redrup v. Neve York, documenting the Court’s division in 1967, cites
four different views of the states’ power to regulate material on obscenity grounds. 386
U.S. 767, 770-71 (1967). Justice Stewart’s test for obscenity is non-conceptual but ex
ceedingly realistic: “I know it when I see it. . . .” Jacobellis v. Ohio, 378 U.S. 184, 197
(1964) (Stewart, J., concurring). Justice Douglas considers obscenity an invalid ground
upon which to suppress expression. See Roth v. United States, 354 U.S. 476, 508 (Douglas,
J., dissenting).
42 The rules do not require performances to be judged as a whole. Nor do they ask
whether performances appeal to prurient interest in sex, fit within contemporary com
munity standards, or have redeeming social value. See 409 U.S. at 127 (Marshall, J., dis
senting) .
43 391 U.S. 367 (1968).
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for furtherance of that governmental interest.44 In its brief, California
argued that the rules satisfy the O’Brien standards because they regulate
conduct and impinge upon free expression no more than is essential to
further the state’s interest in the prevention of indecent public acts,
prostitution, drug offenses, and other evils.45 The effect of the rules,
however, is to ban from on-sale premises virtually all sex entertainment
other than topless dancing regardless of whether the entertainment is
obscene. In fact, the rules literally forbid any entertainment in which
certain described sexual acts occur. Further, nearly all of the ills which
the rules seek to curb already are prohibited by California law.46 With
out a showing that the Department’s rules are the only effective means
of preventing those illegal acts, the drastic impact which the rules have
on protected expression cannot fairly be characterized as an “incidental
restriction on . . . First Amendment freedoms ... no greater than is es
sential to the furtherance of ... [an important governmental] interest.” 47
The majority resolves the first amendment problem in LaRue by
pointing out that California forbids explicit sex entertainment only in
establishments licensed to sell liquor by the drink.4849
50
The Court attempts
to place LaRue among other cases sustaining state limitations on the
time, place, and manner of the exercise of first amendment rights; but
none of those cases support the first amendment analysis employed in
LaRue. Giboney v. Empire Storage & Ice Co
** and Hughes v. Superior
Court™ both involved expressive conduct. In Giboney the Court val
idated a Missouri court’s injunction against picketing by union men to
force a wholesale ice distributor to sell ice only to union peddlers. Be
44 Id. at 377.
45 Brief for Appellant, supra note 2, at 17-21.
46 409 U.S. at 132 n.ll (Marshall, J., dissenting); Appendix to Brief for Appellees at
1-4, California v. LaRue, 409 U.S. 109 (1972); See Cal. Health & Safety Code §§ 11500,
11501, 11721, 11910, 11912 (West 1964 & Supp. 1972) (use and sale of narcotics); Cal.
Penal Code § 647(b) (West Supp. 1972) (prostitution); id.
240-43 (West 1970) (as
sault and battery); Cal. Bus. & Prof. Code § 25601 (West 1964) (maintenance of dis
orderlyhouse).
47 United States v. O’Brien, 391 U.S. 367, 377 (1968).
48 409 U.S. at 118; see note 21 siipra and accompanying text. Opportunity to exercise
a first amendment right elsewhere is not by itself a justification for prohibiting exercise
of the right in a particular place. In Schneider v. New Jersey the Court struck down
two ordinances prohibiting handbilling on public streets. Answering the contention that
handbillers were free to conduct their activity elsewhere, Justice Roberts declared:
“the streets are natural and proper places for the dissemination of information and opin
ion; and one is not to have the exercise of his liberty of expression in appropriate places
abridged on the plea that it may be exercised in some other place.” 308 U.S. 147, 163
(1939). The Court considered the ordinances’ purpose of keeping the streets clean
insufficient to justify their first amendment consequences. Id. at 162.
49 336 U.S. 490 (1949).
50 339 U.S.460 (1950).
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cause the picketing resulted in coercive economic pressure, the Court
found that the picketing posed a clear and present danger of purpose
fully subverting Missouri’s policy against restraint of trade.51 In Hughes
the Court sustained a California court’s injunction against picketing
aimed at forcing an employer to adopt a racial hiring quota policy.
Noting the unique influences exerted by expression in the form of picket
ing, the Court concluded that an injunction was justifiable because the
purpose of the picketing was illegal.52
LaRue differs from both Giboney and Hughes in that no illegal result
is intended by the sex entertainment prohibited by the Department’s
regulations. Murder, robbery, rape, and indecent public acts are not in
tended results of sex entertainment. LaRue also differs from Giboney
in that sex entertainment does not compel a socially harmful result. The
President’s obscenity commission recently discredited the possible ex
istence of a link between crime and sex entertainment.53
The LaRue Court also cites Kovacs v. Cooper?4, Cox v. New Hamp
as instances where state regulation of
shire?5 and Cameron v. Johnson5556
time, place, and manner of exercise of first amendment rights was up
held.57 These three cases involved accommodation between individual
rights in direct conflict with one another. In Kovacs the Court sustained
an ordinance banning sound trucks from city streets.58 In Cox v. New
51 336 U.S. at 503. The Court also rested its holding on the ground that the union
picketing constituted an integral part of criminal conduct. See id. at 502.
52 339 U.S. at 465-66.
53 See U.S. Commission on Obscenity and Pornography, Report of the Commission
on Obscenity and Pornography 26-27 (1970). Of course, the added element of liquor
consumption is present in LaRue. The consumption of alcohol does erode inhibitions.
See Masserman, Alcohol and Neurotic Behavior, in Alcohol and Civilization 122, 128
(S. Lucia ed. 1963); Kendis, The Human Body And Alcohol, in Alcoholism 23, 30
(D. Pittman ed. 1967). At the public hearings preceding adoption of the rules, evidence
was received which indicated a causal connection between criminal activity and liquor
consumption in the presence of sex entertainment. See notes 1-5 supra and accompanying
text. Nonetheless, consumption of intoxicating liquor in the presence of sex enter
tainment does not compel a socially harmful result in the sense that the picketing in
Giboney did. One can resist the temptations wrought by weakened inhibition much
more readily than one can resist caving in to the illegal demands of picketing that
threatens his economic survival.
54 336 U.S. 77 (1949).
55 312 U.S. 569 (1941).
56 390 U.S. 611 (1968).
57 409 U.S. at 117 n.4.
58 336 U.S. at 89. Of the five Justices voting to uphold the conviction for violation
of the ordinance, Justices Reed, Vinson, and Burton read the ordinance as banning only
sound trucks which emitted loud and raucous noises. Id. at 85. Justices Frankfurter
and Jackson read the ordinances as banning soundtrucks altogether. See id. at 89, 97
(separate opinions).
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Hampshire the Court validated a non-discriminatory statute which re
quired one to obtain a permit before parading on public streets.59 In
Cameron the Court upheld a statute which prohibited picketing in such
a manner as to obstruct access to a courthouse.60 Citizens’ rights not to
be blared at, to drive the streets without encountering an impromptu
parade, and to enter a courthouse risked immediate frustration by the
exercise of first amendment rights by others. Consequently, the Court
sustained limited encroachments of the exercise of the first amendment
rights. LaRue does not involve such an accommodation between rights
in direct conflict with one another. No one immediately is frustrated
in his exercise of a right by the presentation of sex entertainment in a
nightclub. Both the audience and the entertainers want the show to go
on. Harm to unwilling victims resulting from the entertainment follows,
if at all, only after presentation of the entertainment.61 The state has
time to step in and need not, as the only feasible step to accommodate
conflicting interests, shut down free expression.
Perhaps the salient distinction between LaRue and Kovacs, Cox, and
Cameron is the discriminatory nature of the rules upheld in LaRue. The
Department’s regulations forbid expression of sexual ideas but not other
ideas and therefore discriminate against protected expression on the basis
of its content.62 This feature of the rules militates against the aptness of
an analogy drawn in their support in Justice Stewart’s concurring opin
ion. Justice Stewart assumes that no one would question California’s
power to prohibit the sale of liquor by the drink in an establishment
where dancing is permitted.63 But that is not the situation in LaRue. The
Department’s rules prohibit the sale of liquor by the drink only where
dancing and other entertainment expressive of sexual ideas is permitted.
Justice Stewart also analogizes to a prohibition of the sale of liquor in
bookstores and asks why, if California can legitimately effect that pro
hibition, it cannot enact the prohibition at issue.64 Again, Justice Stewart
disregards the distinction that in LaRue, but not in the hypothetical
bookstore, protected expression is discriminated against on the basis of
content.
312 U.S. at 576.
60 390 U.S. at 617.
61 Even harmful activities such as narcotics use and indecent public acts allegedly
apt to occur during presentation of the entertainment are separable from the entertain
ment itself. They can be prevented without stopping the entertainment.
62 See 409 U.S. at 138 (Marshall, J., dissenting).
63 Id. at 119 (Stewart, J., concurring).
64 Id. at 120.
59
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Discriminatory regulation of time, place, and manner of free speech
exercise is closely scrutinized65—but is not forbidden per se.66*In Cox v.
*
Louisiana
1 the Court upheld a Louisiana statute which prohibited pick
eting or parading near a courthouse for the purpose of influencing
judges, jurors, witnesses, or court officials.68 Although the Court stressed
that picketing is subject to state regulation to the extent it is conduct,
the decision in effect sanctioned a discriminatory state regulation of the
place and manner of free speech exercise because Louisiana’s statute
forbade only picketing intended to influence the judicial process. The
Court emphasized society’s interest in the fair administration of justice,
the peculiarly suggestive nature of picketing, and the narrow scope of
Louisiana’s statute.69
In LaRue the Court’s efforts to justify discriminatory state regulation
of place and manner of expression are less strenuous. References to the
evidence taken at the public hearings preceding adoption of the Depart
ment’s rules70 make it clear that the LaRue Court considers that im
portant societal interests are served by the prohibition of sex entertain
ment in bars and nightclubs. Presumably the Court would have no diffi
culty finding peculiarly suggestive influences at work in explicit sex
entertainment, but the Court totally disregards the broad sweep of the
rules and does not ask whether the rules might be more narrowly drawn
to curb the alleged ills flowing from sex entertainment in bars and
nightclubs.71
65 The Court in City of Chicago v. Mosley struck down an ordinance which prohibited
picketing near a school but exempted labor picketing from its prohibition. 408 U.S. 92
(1972). “[T]he ordinance . . . describes impermissible picketing not in terms of time,
place and manner, but in terms of subject matter. The regulation ‘thus slip[s] from
the neutrality of time, place, and circumstance into a concern about content.’ This is
never permitted.” Id. at 99; see Cox v. Louisiana, 379 U.S. 536, 557-58 (1965); Niemotko
v. Maryland, 340 U.S. 268, 272 (1951); Kovacs v. Cooper, 336 U.S. 77, 97 (1949) (Frank
furter, J., concurring).
66 Expression as such is not subject to government regulation, for the theory under
lying the first amendment is that expression must be allowed freely. But to the extent
that expression intertwines in some manner with action or conduct, government regu
lation is permissible. See United States v. O’Brien, 391 U.S. 367, 376-77 (1968); Emerson,
Toward a General Theory of the First Amendment, 72 Yale L.J. 877, 916-18 (1963).
Government regulation of conduct may have the effect of discriminating against ex
pression on the basis of its content without necessarily violating the Constitution. See
notes 67-69 infra and accompanying text.
6? 379 U.S. 559 (1965).
68 Id. at 562-64.
69 Id.
70 409 U.S. at 110-11.
71 See id. at 115-19. In other situations, the Court has struck down statutes infringing
upon protected expression because the statutes were drawn too broadly. See, e.g.,
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In his dissent, Justice Douglas points out that the rules literally would
prohibit a Shakespearean play, performed in a beer garden, in which
“fondling” occurs.72 Similarly, the rules would forbid the showing of
“The Last Picture Show” at on-sale premises because at one point the
movie affords a glimpse of pubic hair. The Court validates the rules on
their face despite this apparent overbreadth. Justice Rehnquist declares
that first amendment interests would be ill served should the Court in
sist that the “Bacchanalian revelries” sought to be prevented by the
rules are constitutionally equivalent to a scantily clad ballet troupe’s
performance.73 Yet he does not explain why the rules would not apply
equally to the ballet troupe’s performance if done at on-sale premises.
The LaRue Court’s sketchy first amendment analysis is attributable
to two factors. First, the Court, attempting to sever conduct from pro
tected first amendment expression, apparently does not consider much
of the entertainment proscribed by the Department’s regulations to be
protected. Justice Rehnquist, while stopping short of denying first
amendment protection to all entertainment encompassed by the rules,
characterizes the substance of the rules as striking at “ ‘performances’
which partake more of gross sexuality than of communication.” 7475
Sec
ond, the Court emphasizes that the Department’s rules come before it
in the context of state liquor licensing, not state censorship of theatrical
performances.
If the cryptic “gross sexuality” standard which the Court employs
constitutes a new obscenity test, it is a direct repudiation of both Rotb
and Memoirs15 However, the standard simply may articulate the Court’s
opinion that explicit sex entertainment partakes more of conduct than
of speech for first amendment purposes and, to the extent it constitutes
conduct, is subject to state regulation.76 As a standard to distinguish
United States v. Robel, 389 U.S. 258, 268 (1967); Shelton v. Tucker, 364 U.S. 479, 488,
494 (1960); Cantwell v. Connecticut, 310 U.S. 296, 307-08 (1940).
72 See 409 U.S. at 121 (Douglas, J., dissenting).
73 Id. at 118.
74 Id. The Court may not feel compelled to draw lines circumscribing permissible
application of the rules because it considers most entertainment forbidden by the rules
to be unprotected expression. “[A] law ought not to be struck down for overbreadth
unless it lends itself to a substantial number of impermissible applications.” Note, The
First Amendment Overbreadth Doctrine, 83 Harv. L. Rev. 844, 859 (1970). But see
notes 89-90 infra and accompanying text.
75 See notes 40 41 supra and accompanying text. Labeling expression as grossly sexual
says nothing about whether it affronts contemporary community standards, whether
judged as a whole it appeals to prurient interest in sex, or whether it is utterly without
redeeming social value.
76 See note 66 supra. The “gross sexuality” statement immediately follows a discussion
of conduct as a valid ground for state regulation of expression. See 409 U.S. at 117-18.
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conduct from speech the “gross sexuality” formula is of little use. If
stage shows, movies, and dancing constitute conduct for first amend
ment purposes, they are at least expressive conduct. Any other view is
inconsistent with the notion that stage shows, movies, and dancing are
entitled to first amendment protection. O'Brien sets out the standards a
state must meet to regulate expressive conduct, yet the Court does not
explicitly test the rules against O'Brien's standards.77
The LaRue Court declares that a state agency exercising power granted
by the twenty-first amendment must be accorded wide latitude in its
choice of means to a permissible end.78 On that premise, the Court
concludes that the rules are not an irrational exercise of California’s
power to regulate the distribution of liquor.79 Insofar as the Court em
ploys this reasoning to resolve the first amendment issue in LaRue, it
breaks new first amendment ground. First amendment freedoms occupy
a preferred position among constitutional rights,80 and traditionally more
than merely a rational choice of means to a permissible end is required
to justify encroachment on first amendment freedoms.81 The Court in
O'Brien stressed that even substantial governmental interests justify
limitations on free speech only to the extent that the limitations are es
sential to furtherance of the interests.82*
84
The Court finds support for its use of the “rational basis” test to sus
tain the rules in Joseph E. Seagram & Sons, Inc. v. Hostetter
**
and
Williamson v. Lee Optical, Inc
**
In both cases the Court accorded states
wide latitude for regulation because the cases involved economic rights,
not fundamental liberties such as the right of free speech. In Seagram
the Court upheld a New York liquor pricing law against attack on com
merce clause, due process, antitrust, and equal protection grounds.85 In
Lee Optical, the Court sustained an Oklahoma law regulating the optical
profession against attack on due process grounds.86 Laws regulating
77 But cf. note 20 supra and accompanying text.
78 409 U.S. at 116.
79 Id.
80 Kovacs v. Cooper, 336 U.S. 77, 88 (1949); see Murdock v. Pennsylvania, 319 U.S.
105, 115 (1943).
81 In West Virginia State Board of Education v. Barnette, the Court held that first
amendment rights may not be subjected to a restriction simply because a legislature
had a “rational basis” for adopting the restriction. 319 U.S. 624, 639 (1943); see Poe v.
Ulman, 367 U.S. 497, 554 (1961) (Harlan J., dissenting); United States v. Carolene
Prod. Co., 304 U.S. 144, 152-53 n.4 (1938) (dicta).
82 See 391 U.S. at 377; note 47 supra and accompanying text.
88 384 U.S. 35 (1966).
84 348 U.S. 483 (1955).
85 See 384 U.S. at 45-50.
86 348 U.S. at 486-91.
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economic rights are constitutional if they rest “upon some rational basis
within the knowledge and experience of legislators.” 87 The LaRue
Court’s reliance upon Seagram and Lee Optical for authority to uphold
the Department’s rules by use of the rational basis test is fundamentally
at odds with the premise that the rules present a first amendment issue.88
The majority focus away from the first amendment issue in LaRue
also allows it to skirt the potential overbreadth problem presented by the
rules. The Court quotes language from Seagram to support its view that,
because the Court merely upholds the rules on their face, there will be
sufficient occasion to consider the constitutionality of the rules as ap
plied later.8990
That view is inconsistent with the Court’s holding in Good
ing v. Wilson
**
that an abusive language statute was unconstitution
ally overbroad because “susceptible of application to protected expres
sion.” 9192
The rules sweep within their proscription all performances in
which certain parts of the body are exposed or certain acts occur.
Literal application of the rules would exclude high art as well as sexual
ly provocative entertainment from California bars and nightclubs. The
Court’s reliance on Seagram to avoid the potential overbreadth of the
rule underscores its attempt to view LaRue as a liquor regulation case
lacking first amendment overtones serious enough to require a full
blown first amendment analysis.
Implications of LaRue

The Eighth Circuit Court of Appeals, relying on LaRue, upheld in
Paladino v. City of Omaha
*
2 an Omaha ordinance forbidding topless or
nude entertainment on premises licensed for the sale of liquor. The court
read LaRue to allow a city or state, so long as it acts in a manner not
irrational, to prohibit sexually oriented entertainment which is not other
United States v. Carolene Prod. Co., 304 U.S. 144, 152 (1938).
88 Yet the Court does acknowledge the presence of a first amendment issue in LaRue.
See notes 19-21 supra and accompanying text.
That the right at issue in LaRue may be characterized as an economic right to sell
liquor should not change the standard by which the rules’ interference with first
amendment rights is evaluated. In United States v. Robel the Government argued for the
constitutionality of a statute flatly prohibiting any Communist-action organization mem
ber from working in a defense facility. 389 U.S. 258 (1967). Chief Justice Warren
brushed aside the Government’s characterization of the issue involved as the right to
work in a defense facility and found the statute overbroad in its effect on freedom of
association. Id. at 262-63.
89 409 U.S. at 119 n.5, quoting Joseph E. Seagram and Sons, Inc. v. Hostetter, 384 U.S.
35, 52(1966).
90 405 U.S. 518 (1972).
91 Id. at 522; see Grayned v. City of Rockford, 408 U.S. 104, 114 (1972).
92 471 F.2d 812 (8th Cir. 1972).
87
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wise illegal or obscene in establishments licensed to sell liquor by the
drink.9394
Peto v. CookM involved seizure of literature from the premises of a
liquor licensee by agents of Ohio’s Department of Liquor Control. The
agents claimed the literature was obscene, but no judicial determination
of obscenity was sought before or after the seizure. A federal district
court found the seizure violative of due process and enjoined further
seizures of material by the Department without a prior judicial de
termination of the material’s obscenity.95 The court based its holding on
censorship standards laid down in Freedman v. Maryland Marcus v.
Search Warrant
*
197
and Blount v. Rizzi.
*
8 All three cases mandate prompt
judicial determination after restraint or seizure of allegedly obscene
films or literature.99100
101
Therefore, at least with respect to the particular
procedure before it, the court’s finding of unconstitutionality was clear
ly correct. But the court apparently failed to consider sufficiently Ohio’s
police and twenty-first amendment power over liquor traffic. On De
cember 18, 1972, the Supreme Court vacated the judgment in Peto and
remanded the case for further consideration in light of LaRue.1**
On its facts, LaRue concerns the plenary nature of a state’s substantive
power to regulate the sale of liquor, not the procedure by which that
power is brought to bear. Technically, LaRue does not address the
question raised in Peto of the validity of the procedure used to deter
mine obscenity of material kept on premises at which a liquor license is
held. Similarly, LaRue does not speak to the procedural issue raised in
Wisconsin v. Constantineau1*1 namely, whether an individual may be
labelled an excessive drinker and denied the right to consume liquor in
a public tavern without notice or a hearing.102 The eventual outcome
of Peto should determine whether LaRue affects procedural as well as
93 Id. at 814.
94 339 F. Supp. 1300 (S.D. Ohio 1971), vacated and remanded, 409 U.S. 1071 (1972).
95 Id. at 1304.
96 380 U.S. 51 (1965).
97 367 U.S. 717 (1961).
98 400 U.S. 410 (1971).
99 See 400 U.S. at 421-22; 380 U.S. at 58-59; 367 U.S. at 737. In Freedman, for ex
ample, the Court announced standards for film censorship: the censor has the burden
of proving that the film is unprotected expression; any restraint prior to judicial review
must be of short duration; and there must be prompt and final judicial determination
of obscenity. 380 U.S. at 58-59. The Peto court’s reading of Freedrnan as requiring
advance judicial determination of obscenity is incorrect, because the second element
of the Freedman test authorizes brief restraint of films before judicial determination of
obscenity.
100 Cook v. Peto, 409 U.S. 1071 (1972).
101 400 U.S. 433 (1971).
102 See notes 33-35 supra and accompanying text.
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substantive constitutional rights asserted in the context of state liquor
regulation. If the procedure in Peto is upheld in the wake of LaRue,
then the Court’s decision in Constantineau would be less reliable prece
dent.103

103 Similarly, Peto’s outcome following LaRue may affect whether procedural due
process rights attach to the denial of a liquor license, a question on which lower courts
have divided. See Lewis v. City of Grand Rapids, 356 F.2d 276, 277 (6th Cir. 1966)
(rights do not attach to denial of application for transfer of license); Hornsby v. Allen,
326 F.2d 605, 608, 612 (5th Cir. 1964) (rights attach to denial of application for license);
Misurelli v. City of Racine, 346 F. Supp. 43, 49-50 (E.D. Wis. 1972), prob, juris, noted
sub nom., City of Kenosha v. Bruno, 409 U.S. 1105 (1973) (cases consolidated; rights
attach to denial of application for renewal of license).
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LABOR LAW—union member free speech—Federal Court May Void
Provision of Union Constitution Infringing Upon Member Free Speech
Rights and Permanently Enjoin Further Union Discipline Under That
Provision—Semancik v. United Mine Workers of America Dist. #5,
466 F.2d 144 (3d Cir. 1972).
In December, 1970, the Miners for Democracy, an organization of
dissident union members, unsuccessfully attempted to defeat the estab
lished leadership of District No. 5 of the United Mine Workers of
America.1 During the election campaign Mike Semancik and Tony
Pappas, two members of the Miners for Democracy, signed an affidavit
accusing Joseph Budzanoski, the deceased father of an incumbent officer,
of leading a group of strikebreakers in 1927.2 After the election, Joseph
Budzanoski, Jr., brother of the reelected Michael Budzanoski, instituted
disciplinary proceedings against Semancik and Pappas for violating arti
cle X, section 10 of the union’s constitution which prohibited “dis
honest and questionable” campaign practices.3 Semancik and Pappas
requested a temporary restraining order and a preliminary injunction
against the union proceeding. The temporary restraining order was
granted, but before it could be served the union concluded an adverse
disciplinary proceeding from which Semancik and Pappas were absent.
At the hearing on the motion for a preliminary injunction, plaintiffs
introduced testimony that the union leadership was harassing the
Miners for Democracy in the exercise of their member speech rights
and that elderly miners, such as Semancik and Pappas, were threatened
with loss of their pensions. The district court preliminarily enjoined
the disciplinary proceeding upon this showing of imminent and irrep
arable harm.4 Despite the court order, the union instituted two further
prosecutions against Miners for Democracy members under article X,
section 10.5 An action to enjoin each of these prosecutions was consoli
dated with Semancik’s and Pappas’ action.6
1 Semancik v. United Mine Workers of America Dist. #5, 466 F.2d 144, 147 (3d Cir.
1972).
2/J.

3 Id. Article X, section 10 provides in part:
Any member or members resorting to dishonest or questionable practices
to secure the election or defeat of any candidate for district office shall be
tried by the district executive board and fined, suspended or expelled as the
magnitude of the transgression may warrant.
4 Id. at 148.
5 One action was instituted by Michael Budzanoski against Leon Yablonski and
Michael Encrapera, alleging that Yablonski and Encrapera had secured the Semancik
and Pappas affidavit. A preliminary injunction was granted upon Yablonski and Encrapera’s showing that a “chilling effect” was placed upon their right of free speech by
the union prosecution. Id. at 148-49. The second action was initiated by five victorious
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On appeal the United States Court of Appeals for the Third Circuit
in Semancik v. United Mine Workers of America District #5,7 held
that the district court properly concluded that prosecutions under arti
cle X, section 10 impermissibly infringed free speech protections granted
by the member bill of rights of the Landrum-Griffin Act.8 The Third
candidates of District No. 5 against their recent Miners for Democracy opponents, who
were charged with accusing the union leadership of vote tampering. Id. at 149.
6 Semancik v. United Mine Workers of America Dist. #5, 324 F. Supp. 1292, 1294
(W.D. Pa. 1971).
7 466 F.2d 144 (3d Cir. 1972).
sld. at 154; see Labor Management Reporting and Disclosure Act (Landrum-Griffin
Act) § 101(a), 29 U.S.C. § 411(a) (1970) (member bill of rights). Section 101(a)(2)
granting free speech rights provides:
Every member of any labor organization shall have the right to meet and
assemble freely with other members; and to express any views, arguments,
or opinions; and to express at meetings of the labor organization his views,
upon candidates in an election of the labor organization or upon any busi
ness properly before the meeting, subject to the organization’s established
and reasonable rules pertaining to the conduct of meetings: Provided, That
nothing herein shall be construed to impair the right of a labor organi
zation to adopt and enforce reasonable rules as to the responsibility of
every member toward the organization as an institution and to his refrain
ing from conduct that would interfere with its performance of its legal or
contractual obligations.
Id. § 101(a)(2), 29 U.S.C. § 411(a)(2) (1970).
The Third Circuit also approved the district court’s conclusion that article X, section
10 was vague and violated the due process standards for union disciplinary proceedings
involving protections granted by the member bill of rights. 466 F.2d at 153-54, 157;
see Landrum-Griffin Act § 101(a)(5), 29 U.S.C. § 411(a)(5) (1970) (due process stand
ards for disciplinary proceedings). The Third Circuit interpreted section 101(a)(5)
to require application of the “ascertainable standard of conduct” test which has been
utilized in reviewing penal statutes such as those in first amendment speech cases. 466
F.2d at 157; see Cohen v. California, 403 U.S. 15, 25 (1971); Baggett v. Bullitt, 377 U.S.
360 (1964); Lanzetta v. New Jersey, 306 U.S. 451 (1939). The court reasoned that any
union disciplinary proceeding pursuant to a vague provision of a union constitution
violates the Landrum-Griffin Act’s requirements of specific written charges and in
adequately warns members of the proscribed conduct. 466 F.2d at 157; see LandrumGriffin Act § 101(a)(5), 29 U.S.C. § 411(a)(5) (1970). See generally Note, The Voidfor-Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67, 85-86 (1960).
The union protested that the court’s use of standards applicable to penal statutes such
as those in first amendment speech cases was inappropriate and contended that union
disciplinary proceedings were subject only to the due process standards literally con
tained in section 101(a)(5). 466 F.2d at 152. The Third Circuit properly rejected this
argument for at least two reasons. First, because member free speech is protected to
an even greater extent than first amendment speech, as strict if not more strict standards
for review of a provision of a union constitution affecting member free speech are
appropriate. See note 18 infra and accompanying text. Second, any ambiguity in a
provision of a union constitution is construed strictly against the union, particularly
when member free speech is involved. See, e.g., Allen v. International Alliance of
Theatrical, Stage Employees, 338 F.2d 309, 316 (5th Cir. 1964); Axelrod v. Stoltz, 264
F. Supp. 536, 540 (E.D. Pa. 1967), aff'd, 391 F.2d 549 (3d Cir. 1968); Nelson v. Johnson,
212 F. Supp. 233, 252 (D. Minn. 1962), aff’d, 325 F.2d 646 (8th Cir. 1963).
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Circuit upheld a finding pursuant to section 101(b) of the LandrumGriffin Act that article X, section 10 was void and upheld an unprece
dented permanent injunction against all future disciplinary proceedings
under that provision of the union constitution.9
Section 101(b), the statutory basis of the court’s remedy, is an enigma
among the remedies complementing the member bill of rights. Because
of other remedies provided in the Landrum-Griffin Act, section 101(b)
has been used only occasionally to void a provision of a union consti
tution.10 Judges have assumed without comment that section 101(b)
applies to provisions of union constitutions which conflict with the
member bill of rights.11 The meager legislative history supports the con
clusion that section 101(b) applies to such provisions. At no time was
section 101(b) or its predecessors clarified or debated during considera
tion of the Landrum-Griffin Act.12 During various modifications of
section 101(b), no doubt was expressed about its clear command that
9 466 F.2d at 155; see Landrum-Griffin Act § 101(b), 29 U.S.C. § 411(b) (1970).
Section 101(b) voids “[a]ny provision of the constitution and bylaws of any labor
organization which is inconsistent with the provisions of the members bill of rights.” Id.
10 The Third Circuit cited only one case which employed section 101(b). See Ryan
v. International Bhd. of Elec. Workers, 241 F. Supp. 489 (N.D. Ill. 1965), aff'd, 361
F.2d 942 (7th Cir.), cert, denied, 385 U.S. 935 (1966) (provision of union constitution
violative of right to sue protected by section 101(a) (4) declared void). See also Wittstein v. American Fed’n of Musicians of the United States & Canada, 326 F.2d 26, 30
(2d Cir. 1963), rev'd on other grounds, 379 U.S. 171 (1964) (section 101(b) invoked to
void a provision of a union constitution violative of dues assessment procedures man
dated under section 101(a)(3)); Retail Clerks Local 648 v. Retail Clerks Int’l Ass’n,
299 F. Supp. 1012, 1025-26 (D.D.C. 1969) (provision of union constitution violative of
member free speech rights and inconsistent with the four month limit on exhaustion
of internal union remedies void).
The Landrum-Griffin Act contains several remedies other than section 101 (b) which
safeguard protections granted by the member bill of rights, most of which arise from
the “appropriate” relief wording of section 102. Landrum-Griffin Act § 102, 29 U.S.C.
§ 412 (1970); see id. § 101(a)(5), 29 U.S.C. § 411(a)(5) (1970) (due process required
before member may be disciplined); id. § 609, 29 U.S.C. § 529 (1970) (unlawful to disci
pline any member for exercising Landrum-Griffin rights); Etelson & Smith, Union Dis
cipline Under the Landrum-Griffin Act, 82 Harv. L. Rev. 727, 728-29 (1969). See also
Landrum-Griffin Act § 103, 29 U.S.C. § 413 (1970) (federal, state and union remedies
specifically retained).
Voiding a provision of a union constitution is an appropriate remedy under section
102 of the Landrum-Griffin Act. See Null v. Carpenters Dist. Council, 239 F. Supp..
809, 814 (S.D. Tex. 1965); Lew, Landrum-Griffin Protections Against Union Discipline,
13 N.Y.L.F. 16, 45-46 (1967).
11 See Wittstein v. American Fed’n of Musicians of the United States & Canada, 326
F.2d 26, 30 (2d Cir. 1963), rev'd on other grounds, 379 U.S. 171 (1964); Retail Clerks
Local 648 v. Retail Clerks Int’l Ass’n, 299 F. Supp. 1012, 1025-26 (D.D.C. 1969); De
Campli v. Greeley, 293 F. Supp. 746, 752 (D.N.J. 1968); Ryan v. International Bhd. of
Elec. Workers, 241 F. Supp. 489, 493 (N.D. Ill. 1965), aff'd, 361 F.2d 942 (7th Cir.),
cert, denied, 385 U.S. 935 (1966).
12 See 105 Cong. Rec. 6475-83, 6692-711 (1959).
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provisions of a union constitution found violative of the member bill of
rights were void. Senator Kuchel, in explaining his amendments section-by-section, read verbatim his predecessor to section 101(b).13 Sen
ator Kennedy, analyzing section 101(b) in similar fashion, merely ob
served that it “voids any provision of a union constitution or by-laws
or other governing charter which is inconsistent with the provisions of
this section.” 14 Apparently Congress felt that section 101(b) was too
clear to require explanation.15
The traditional doctrine of judicial noninterference in intra-union
affairs should not apply where guarantees of the member bill of rights
are involved.16 Voiding a provision of a union constitution under such
circumstances is not an impermissible interference in light of Congress’
apparent intent manifested by the legislative history and clear wording
of section 101(b).17 Judicial interference in intra-union affairs particu
larly is compelling when member free speech is involved. It is well
settled that a member’s right to speak both inside and outside a union
meeting about union affairs is protected to an even greater extent than
first amendment speech.18 It would contradict clear legislative intent
13 Id. at 6719.
^ld. at 7022-23. At the time that Senator Kennedy spoke, section 101(b) was num
bered section 101(a) (6). See id.
15 Neither the Senate committee’s report nor the debate on the Senate floor, which
compose most of the legislative history on the Landrum-Griffin Act, drew into question
the effect of section 101(b). See 105 Cong. Rec. 6475-83, 6692-711 (1959). The House
substantially adopted the Senate’s views. See Rothman, Legislative History of the
of Rights" for Union Members, 45 Minn. L. Rev. 199, 208 (1960).
16 Courts traditionally have refrained from interfering in intra-union affairs. See,
e.g., Vestal v. Hoffa, 451 F.2d 706, 709 (6th Cir. 1971), cert, denied, 406 U.S. 934 (1972)
(courts will interfere in union officials’ interpretation of union constitution only where
it is not fair or reasonable); Williams v. International Typographical Union, 423 F.2d
1295, 1297 (10th Cir.), cert, denied, 400 U.S. 824 (1970) (courts should not “generally
supervise” unions under Landrum-Griffin Act); Nelms v. United Ass’n of Journeymen,
405 F.2d 715, 718 (5th Cir. 1968) (courts must exercise a “sound reluctance” to interfere
in union affffairs); Nelson v. Johnson, 212 F. Supp. 233, 256-58 (D. Minn. 1962), affd,
325 F.2d 646 (8th Cir. 1963) (courts reluctant to interfere in union internal affairs
although they are not “sacrosanct”).
However, courts have interfered in intra-union affairs where violations of the member
bill of rights are involved by waiving the requirement that a member exhaust his
internal union remedies before seeking judicial intervention. See Cefalo v. Dist. 50,
United Mine Workers of America, 311 F. Supp. 946, 953-54 (D.D.C. 1970); Sheridan
v. Liquor Salesmen’s Local 2, 303 F. Supp. 999, 1004-05 (S.D.N.Y. 1969).
The clear implication of section 102 is that judicial interference in such cases is
warranted. See Landrum-Griffin Act § 102, 29 U.S.C. § 412 (1970).
17 See notes 12-15 supra and accompanying text.
18 See, e.g., International Bhd. of Boilermakers v. Rafferty, 348 F.2d 307, 311-12 (9th
Cir. 1965); Farowitz v. Associated Musicians Local 802, 330 F.2d 999, 1002 (2d Cir. 1964);
Salzhandler v. Caputo, 316 F.2d 445, 451 (2d Cir.), cert. denied, 375 U.S. 946 (1963);
Reyes v. Laborers’ Local 16, 327 F. Supp. 978, 979-80 (D.N.M. 1971) (dictum). Section
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and judicial precedent providing extraordinary protection of member
free speech for courts to refuse to intervene by voiding a provision of a
union constitution which threatens suppression of that speech.
The infrequent use of judicial power to void a provision of a union
constitution does not cast doubt on the validity of the power, but is
rather a reflection of the more common use of other Landrum-Griffin
Act remedies.19 The most frequent remedy in the member free speech
area, stemming from the landmark case of Salzhandler v. Caputo,20 is
invoked after union discipline is completed and involves declaring the
union provision pursuant to which disciplinary action proceeded un
enforceable under section 102 to the extent that it infringes upon pro
tected speech, awarding money damages, and granting reinstatement
to the member or officer.21 When union discipline is anticipated rather
than completed, the most common approach is to grant a temporary
restraining order or a preliminary injunction against the pending pro
ceedings,22 which usually is sufficient to stimulate settlement of the
101(a)(2) of the Landrum-Griffin Act has been construed to allow only three excep
tions to absolute free speech for union members: reasonable union rules relating to the
conduct of meetings; reasonable union rules relating to individual responsibility to the
union as an institution; and reasonable rules requiring members to refrain from conduct
which would interfere with the union’s performance of its legal or contractual obliga
tions. See, e.g., Fulton Lodge No. 2 of the Int’l Ass’n of Machinists v. Nix, 415 F.2d
212, 218 (5th Cir. 1969); Navarro v. Gannon, 385 F.2d 512, 519 (2d Cir. 1967), cert,
denied, 390 U.S. 899 (1968); Sawyers v. Grand Lodge, Int’l Ass’n of Machinists, 279
F. Supp. 747, 755-56 (E.D. Mo. 1967). There are several cases in which member free
speech has been protected under the Landrum-Griffin Act which would not be pro
tected under the first amendment. Compare Cole v. Hall, 339 F.2d 881, 882-83 (2d Cir.
1965) (“malicious villification” that was false and libelous) and Salzhandler v. Caputo,
316 F.2d 445, 451 (2d Cir.), cert, denied, 375 U.S. 946 (1963) (libelous statements) with
New York Times Co. v. Sullivan, 376 U.S. 254, 268 & n.6 (1964) (Constitution does not
protect libelous statements); Kelsey v. Philadelphia Local 8, Int’l Alliance of Theatrical,
Stage Employees, 294 F. Supp. 1368, 1370, 1375 (E.D. Pa. 1968), affd, 419 F.2d 491
(3d Cir. 1969), cert, denied, 397 U.S. 1064 (1970) (threat of violence to the person)
'with Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942) (first amendment does
not protect “fighting words”).
19 See note 10 supra and accompanying text.
20 316 F.2d 445 (2d Cir.) cert, denied, 375 U.S. 946 (1963).
21 See International Bhd. of Boilermakers v. Rafferty, 348 F.2d 307, 309 (9th Cir. 1965)
(reinstatement, damages); Salzhandler v. Caputo, 316 F.2d at 446, 451 (2d Cir.), cert,
denied, 375 U.S. 946 (1963) (reinstatement, damages, injunction against enforcement
of discipline).
22See, e.g., Navarro v. Gannon, 385 F.2d 512, 520-21 (2d Cir. 1967), cert, denied, 390
U.S. 899 (1968) (preliminary injunction); Semancik v. United Mine Workers of America
Dist. #5, 324 F. Supp. 1292, 1294 (W.D. Pa. 1971) (temporary restraining order and
preliminary injunction); Sheridan v. Liquor Salesmen’s Local 2, 303 F. Supp. 999, 1006
(E.D.N.Y. 1969) (preliminary injunction); Etelson & Smith, supra note 10, at 762-64.
Although it is established that a preliminary injunction is appropriate when member
free speech rights are violated, it is not as clear that a preliminary injunction is appro
priate for union due process violations. See Landrum-Griffin Act § 101(a)(5), 29 U.S.C.
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grievance. Flo we ver, if a hearing on the merits subsequently is held,23
further relief is appropriate by using section 101(b) to void the chal
lenged provision and by granting a permanent injunction.24 Of course,
a union should be given the opportunity to conform the challenged
provision of its constitution to the commands of the Landrum-Griffin
Act.25 The permanent injunction should be the exception rather than
the rule.26
The use of injunctions was contemplated by the drafters of the
Landrum-Griffin Act as an “appropriate” remedy for violations of the
member bill of rights, for the clear wording of section 102 specifically
includes injunctions as a form of relief.27 Although Congressional
debate referred only generally to injunctions,28*permanent injunctions
logically must be included if section 102 is to be consistent with other
Landrum-Griffin provisions. When a provision of a union constitution
§ 411(a)(5) (1970). Compare Sheridan v. Liquor Salesmen’s Local 2, 303 F. Supp. 999,
1003 (S.D.N.Y. 1969) with Tirino v. Bartenders Local 164, 282 F. Supp. 809, 813-14
(E.D.N.Y. 1968).
23 The difference between a preliminary and permanent injunction are more practical
than substantive. See D. Dobbs, Remedies § 2.10, at 106-08 (1973); Developments in the
Law—Injunctions, 78 Harv. L. Rev. 994, 1055( 1965). A permanent injunction is granted
only after a hearing on the merits which usually takes place after preliminary injunctive
relief has been granted. See Chappell v. Frankel, 367 F.2d 197, 203 (2d Cir. 1966);
Developments in the Law—Injunctions, supra at 1055. However, an amendment to rule
65 of the Federal Rules of Civil Procedure in 1966 allows the hearing on the merits to
be consolidated with the hearing on the motion for a preliminary injunction. See Fed.
R. Civ. P. 65(a)(2); 3 W. Barron & A. Holtzoff, Federal Practice and Procedure
§ 1433, at 329 (Wright ed. Supp. 1971). Therefore, the use of section 101(b) to void a
provision of a union constitution would be appropriate relief at the preliminary in
junction stage. See D. Dobbs, supra § 2.10, at 108. See also Kelsey v. Philadelphia Local
8, Int’l Alliance of Theatrical, Stage Employees, 294 F. Supp. 1368, 1369 (E.D. Pa.
1968), aff’d, 419 F.2d 491 (3d Cir. 1969), cert, denied, 397 U.S. 1064 (1970) (three hear
ings held on motion for preliminary injunction; by mutual agreement the motion for
a permanent injunction was consolidated).
24 See notes 10-19 supra, 27-34 infra and accompanying text.
25 Federal court abstention to allow a union to narrow a challenged provision of its
constitution is analogous to the well established equitable doctrine of deference to the
independence of state governments. 466 F.2d at 154; see Reetz v. Bozanich, 397 U.S.
82, 85-86 (1970); Railroad Comm’n v. Pullman Co., 312 U.S. 496 (1941).
26 See note 34 infra and accompanying text. Semancik was the first case in which a
permanent injunction was granted against further prosecutions under a vague provision
of a union constitution. 466 F.2d at 155.
27 Section 102 provides in part:
Any person whose rights secured by the provisions of this subchapter have
been infringed by any violation of this subchapter may bring a civil action
in a district court of the United States for such relief (including injunc
tions) as may be appropriate ....
Landrum-Griffin Act § 102, 29 U.S.C. § 412 (1970).
28 See 105 Cong. Rf.c. 6715-27 (1959) (Senate floor debate concerning member bill of
rights of the Landrum Griffin Act).
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is declared void under section 101(b), a permanent injunction against
all prosecutions thereunder is the only appropriate injunctive relief that
is possible. A preliminary injunction or temporary restraining order
against further prosecutions does not complement section 101(b) relief,
since, theoretically, it would have to be renewed continually.
Permanent injunctive relief against all future prosecutions under
article X, section 10 was particularly appropriate in Semancik because
the union ignored the district court’s two preliminary injunctions against
disciplinary proceedings under article X, section 10 and initiated a third
proceeding.29 A case-by-case adjudication of individual disciplinary
proceedings urged by the union30 only would prevent final disposition
of article X, section 10’s validity, expend judicial resources unnecessarily,
and allow further harassment of union members. Furthermore, in the
face of three challenges, the union refused to narrow the scope of article
X, section 10 to bring it within permissible Landrum-Griffin Act bound
aries.31
Member free speech deserves the added protection of a permanent
injunction against disciplinary proceedings such as those in Semanclk.
Federal courts have not been reluctant to enjoin criminal prosecutions
under vague statutes in first amendment speech cases.32 Since member
free speech is to be protected to an even greater extent than first amend
ment speech, the permanent injunction should be employed when neces
sary to accomplish this aim.
Judicial interference in intra-union affairs would not be impermis
sibly extensive in granting a permanent injunction.33 A union has every
*>466 F.2d at 155.
so Id.
31 Id. at 151.
32 See, e.g., Keyishian v. Board of Regents, 385 U.S. 589, 604 (1967) (loyalty oath held
impermissively vague); Dombrowski v. Pfister, 380 U.S. 479, 491-92 (1965) (state crim
inal prosecutions enjoined on first amendment grounds after showing of bad faith
harassment); Baggett v. Bullitt, 377 U.S. 360, 366 (1964) (loyalty oath held impermis
sively vague).
33 The union retains its reasonable internal controls. See, e.g., Nelms v. United Ass’n
of Journeymen, 405 F.2d 715, 717 (5th Cir. 1968) (guarantees of the member bill of
rights do not extend to expulsion of union officers); Allen v. Int’l Alliance of Theatri
cal, Stage Employees, 338 F.2d 309, 316 (5th Cir. 1964) (court should interfere in intra
union discipline only where a fundamental lack of due process appears); Grand Lodge
of the Int’l Ass’n of Machinists v. King, 335 F.2d 340, 341 (9th Cir.), cert, denied, 379
U.S. 920 (1964) (summary removal of officer not precluded by union due process
standards); Witte v. Myers, 343 F. Supp. 873, 883-84 (W.D. Mich. 1971) (union official
may be summarily dismissed for misfeasance). All members still are subject to the
reasonable restraints on member free speech set out in the member bill of rights and
the Nix case. See Landrum-Griffin Act § 101(a)(2), 29 U.S.C. § 411(a)(2) (1970);
Fulton Lodge No. 2 of the Int’l Ass’n of Machinists v. Nix, 415 F.2d 212, 218 (5th Cir.
1969).
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opportunity to conform union provisions of dubious validity to the free
speech and due process demands of the Landrum-Griffin Act. The
permanent injunction need not be issued unless further harassment,
multiple suits, or other aggravating activities require relief beyond the
preliminary injunction.34 Use of the permanent injunction in cases such
as Semcmcik actually may minimize judicial interference in intra-union
affairs. A permanent injunction avoids further adjudication of multiple
suits for preliminary injunctions.
While the use of section 101(b) and the permanent injunction to
enjoin all prosecutions under a provision of a union constitution found
violative of the member bill of rights may be a recent innovation, the
decisional and statutory basis upon which the Third Circuit grounded its
decision is not. In cases such as Semancik where the union’s bad faith
is both flagrant and continuous, the permanent injunction has been
available although unused. Semancik illustrates that courts must be
particularly vigilant in cases involving member free speech since the
exercise of that right is to be highly protected and yet can be sup
pressed easily by an oppressive leadership. Effective protection should
be the prime consideration in all Landrum-Griffin Act free speech cases.
The “appropriate” relief language of section 102 invites the use of
efficient remedies to protect member free speech. The use of section
101(b) to void a provision of a union constitution infringing upon
member free speech rights and a permanent injunction against all further
discipline under that provision are such remedies.

34 The judicial restraint in cases involving disciplinary action infringing upon member
free speech is analogous to that in cases in which federal injunctions are sought on first
amendment grounds against state criminal prosecutions already in progress. In deference
to state sovereignty, federal injunctive relief is granted in the latter case only upon a
showing of great and immediate injury and bad faith harassment. See Perez v. Ledesma,
401 U.S. 82, 85 (1971); Boyle v. Landry, 401 U.S. 77, 80-81 (1971); Younger v. Harris,
401 U.S. 37, 43-54 (1971); cf. Samuels v. Mackell, 401 U.S. 66, 72-73 (1971) (same show
ing required on motion for declaratory relief). Even if the spirit of deferrence to fed
eralism were applicable to labor unions, that high standard was met in Semancik where
there was ample showing of bad faith harassment through continued prosecutions under
article X, section 10.
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