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A MODEL OF CRIMINAL DISPOSITIONS: 
AN ALTERNATIVE TO OFFICIAL DISCRETION 

IN SENTENCING

Larry I. Palmer*

Professor Palmer proposes a new model of criminal dispositions 
‘which would replace official discretion at sentencing with judicially 
created standards for sentencing officials. In Part I he outlines the 
role of the appellate judiciary in developing an interest analysis 
to enunciate standards to guide criminal dispositions. In Parts II 
and III he examines the roles of administrative agencies and leg
islatures in perfecting the dispositional process under standards in
itially articulated by the judiciary. Professor Palmer emphasizes the 
concept of individual liberty as a central value of society and shows 
how a new system of criminal dispositions can enhance that value 
as a goal of the criminal law.

Introduction

A man shouting “holdup” may set in motion the machinery of state 
intervention through the criminal process, leading to the conviction and 
detention of the robber. Appellate courts then may be asked to resolve 
a host of legal issues dealing with events occurring before and after 
the shout to determine whether continued state control over the robber 
is legitimate. For instance, an appellate court may decide that a hearing 
is needed to determine the admissibility of the victim’s sworn testimony
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that the convicted robber wTas the man who held him up1 and might 
explore such factors as the lighting at the scene of the holdup or the 
nature of any police line-up.2 More frequently, in modern American 
criminal law, appellate courts will be asked to determine the legality of 
police investigative practices in the particular case. Did the police ar
rive soon enough after the shout to be in hot pursuit? Was the search 
of the entire house proper under the circumstances? Was the seizure of 
items of the robber’s clothing as well as weapons supposedly used in 
the holdup proper? If the seizure of the items was improper according 
to some legal standard, the ultimate question on appeal will be whether 
the items should have been admitted at trial and whether the conviction 
may stand.3

1 See Gilbert v. California, 388 U.S. 263, 272 (1967); United States v. Wade, 388 U.S. 
218, 227 (1967).

2 See Neil v. Biggers, 409 U.S. 188, 196-99 (1972).
3 See Warden v. Hayden, 387 U.S. 294, 300 (1967).
*ld. at 312 (Fortas, J., concurring). “I fear that in gratuitously striking down the 

‘mere evidence’ rule, which distinguished members of this Court have acknowledged 
as essential to enforce the Fourth Amendment’s prohibition against general searches, the 
Court needlessly destroys, root and branch, a basic part of liberty’s heritage.” Id.

5 See generally Coburn, Disparity in Sentences and Appellate Review of Sentencing, 25 
Rutgers L. Rev. 207 (1971); Levin, Urban Politics and Judicial Behavior, 1 J. Legal 
Studies 193 (1972).

6 See generally ABA Project on Minimum Standards for Criminal Justice, Standards 
Relating to Appellate Review of Sentences, Appendix D, 158-60 (Approved Draft, 
1968) [hereinafter cited as ABA Standards]; Frankel, Lawlessness in Sentencing, 41 U. 
Cin. L. Rev. 1, 26 (1972).

While the articulated goal of the appellate review described above 
might be the protection of some notion of individual liberty,4 ironically, 
none of the courts reviewing the trial judge’s many decisions were con
cerned that our robber, who was convicted of armed robbery, was sen
tenced to 14 years in prison. Nor did the fact that other judges in the 
same jurisdiction might have sentenced him to five or 20 years raise a 
legal issue for appellate court resolution.5 Assuming that the 14 year 
sentence is appropriate, a prison official could initiate, without appellate 
review, a psychiatric examination process leading to indefinite confine
ment of our robber in a special institution for treatment.

A simple explanation of this state of affairs in American criminal law 
is that, despite the urging of many commentators,6 sentencing is not 
generally subject to appellate review. Given the close judicial scrutiny 
of pretrial events and of the trial itself, some explanation of the prevail
ing practice of unreviewability of sentencing and other post-conviction 
matters is in order. If the seizure of the robber’s clothing by the police 
presents a reviewable issue, so should the decision to imprison him for 
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14 years rather than place him on probation.7 Similarly, decisions con
cerning our robber’s parole or his transfer to a special treatment facility 
should be subject to judicial review. The degree of inattention to our 
robber’s post-conviction treatment has led one commentator to char
acterize the prevailing practice as “lawlessness in sentencing.” 8

7 The maximum term of imprisonment for armed robbery in Maryland is 20 years. 
Md. Ann. Code art. 27, § 488 (1957). The judge is authorized to impose probation despite 
the fact that a minimum three year term is applicable to the general robbery statute. 
See id. §§ 486, 643. More than one-half of all persons under state criminal control are 
placed under supervised release in the community rather than incarcerated. See The 
President’s Commission on Law Enforcement and Administration of Justice, Task 
Force Report: Corrections 27 (1967). See also R. Carter & L. Wilkins, Probation and 
Parole 18 (1970).

8 See Frankel, supra note 6, at 26; cf. K. Davis, Discretionary Justice 127-41 (1969). 
But see FI. Packer, The Limits of the Criminal Sanction 139-45 (1968) [hereinafter 
cited as H. Packer].

9 See Williams v. New York, 337 U.S. 241, 247-50 (1949).
1°See Leach v. United States, 353 F.2d 451, 452 (D.C. Cir. 1965); United States v. 

Wiley, 278 F.2d 500, 503 (7th Cir. 1960). The trial court’s use during sentencing of in
accurate information regarding the defendant’s prior criminal record has long been held 
a violation of due process of law. See Townsend v. Burke, 334 U.S. 736, 740-41 (1948). 
The scope of the attack on the process of sentencing can be expanded to require a code 
of sentencing procedure. Cf. Mempa v. Rhay, 389 U.S. 128, 135-36 (1967); Cohen, Sen
tencing, Probation, and the Rehabilitative Ideal: The View From Mempa v. Rhay, 47 
Texas L. Rev. 1, 5-6 (1968); Pugh & Carver, Due Process and Sentencing: From Mapp 
to Mempa to McGautha, 49 Texas L. Rev. 25 (1970).

The prevailing practices exist in part because of the legal system’s 
willingness to tolerate a coexistence of free agents and legally bound 
agents. The police and, to a degree, the trial judge legally are bound to 
follow rules in their treatment of our robber. In contrast, the officials 
involved in post-conviction decision making virtually are unrestricted 
by legal rules in their dealings with our robber. This dichotomy is a re
flection of the conflicting goals that our legal system pursues. We 
acknowledge that the criminal should be subject to social control since 
he held up the victim, but we also are concerned that we protect his 
individual rights, particularly before labelling him a “criminal.” As a 
result the legally bound agents are required to follow narrowly pre
scribed rules in dealing with the robber in order to protect him, but the 
free agents are allowed broad discretion to insure that he gets the punish
ment he deserves.

Thus, the trial judge is given broad discretion to sentence and to “in
dividualize” or tailor punishment to fit our robber. An argument to justi
fy this discretion is that the individualization of punishment through the 
creation of free agents best achieves the dual goals of “reformation and 
rehabilitation.” 9 If the sentence is ill-suited to the individual defendant, 
the trial judge always is subject to reversal for abuse of discretion;10 but, 
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in order to maintain the free agency system, such instances of appellate 
court intervention should be extremely rare. Belief in the efficacy of 
trial judge discretion in sentencing logically leads to the creation of other 
free agents. Thus, correction officials are given broad discretion in their 
application of penal policies to our robber, and legal doctrines have de
veloped effecting judicial reluctance to influence or modify the actions 
of prison and parole officials.11 A further argument in support of non
reviewability is that the adoption of any particular penal policy to con
trol the free agents in their dealing with our robber simply is not a judi
cial function but rather that specific policies to guide correction officials 
or judges should be formulated by the legislature.12 The result of the 
prevailing practice, however, is that our robber probably will be treated 
haphazardly by the various free agents.

11 See Note, Beyond the Ken of the Courts: A Critique of Judicial Refusal to Review 
the Complaints of Convicts, 72 Yale L.J. 506 (1963).

See People v. Moore, 53 Cal. 2d 451, 348 P.2d 584, 2 Cal. Rptr. 6, cert, denied, 364 
U.S. 895 (1960); Mack v. State, 203 Ind. 355, 180 N.E. 279 (1932). But see People v. 
Lorentzen, 387 Mich. 167, 194 N.W.2d 827 (1972); State v. Laws, 51 N.J. 494, 242 A.2d 
333 (1968).

13 The term “dispositions” is broader than “sentencing” since individuals are deprived 
of their liberty by some “civil” processes. See notes 186-224 infra and accompanying text.

While we close the curtain on our robber and leave him in the intro
duction, the events occurring after his conviction are the focus of the 
pages that follow. The position taken is that his post-conviction treat
ment must be the subject of legal review by the appellate courts. Our 
robber justifiably is subjected to society’s control, but that does not re
quire the uncontrolled use of free agents pending legislative action. 
Furthermore, the convicted individual is not truly protected by the 
practice of “individualized” punishment which only obscures the real 
issues of post-conviction treatment. The entire legal method developed 
from the doctrine of trial judge discretion needs to be replaced with a 
new mode of analysis compatible with modern notions of the goals of 
the criminal law.

The alternative proposed is a method of legal analysis called “A Model 
of Criminal Dispositions” and is grounded on the belief that the legiti
macy of post-conviction treatment demands that sentencing officials be 
governed by legal standards. The model is based upon three assumptions 
about modern American criminal law. First, trial judge sentencing is es
sentially part of a broader category of legal decisions which may be 
termed “dispositions.” The feature common to all dispositions is that an 
official is authorized by the legal system to exercise direct control over 
individuals. The model will focus on the broad category of criminal dis
positions, with a preference for minimizing the use of such controls.13
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Second, since dispositions will be assumed to serve a different function 
from the adjudication of criminality, the same legal standards may not 
be useful for both; indeed as will be seen, different legal standards should 
govern the two types of decisions. Third, decisions concerning adjudica
tion and disposition should be connected by overall goals or interests 
promoted by the criminal law. A subsidiary of this third assumption is 
that the judiciary is the appropriate agency to articulate these interests 
in the area of dispositions as it already does through review of adjudica
tions. This will require the courts to engage in an “interest analysis” 14 
by looking to the legislative policy behind the delineation of criminal 
offenses as well as the policies underlying the court-developed consti
tutional limitations on criminal adjudication. After the appellate courts 
have developed this basic analysis for rule making in the area of disposi
tions, the goal of judicial intervention in the correctional process should 
be the development of standards of judicial review of what are, in effect, 
criminal administrative agencies.15

As the criminal law is but one form of social and legal control, less coercive methods 
should be employed whenever possible.

14 See notes 31-35 infra and accompanying text.
15 See notes 157-185 infra and accompanying text.

The rules of disposition developed under the model are applicable to 
some of the unresolved problems of “sentencing.” Within the area of 
trial judge sentencing, the model offers standards and accompanying 
policies to govern the decision to grant probation, the use of prior con
victions, the imposition of multiple sentences, and the effect of an in
dividual’s non-cooperation. These rules of decision making for appellate 
and trial judge sentencing will be developed in Part I. Once the indi
vidual is within the state confinement process, there are at least two areas 
—the administration of intra-prison discipline and parole determinations 
—where the model suggests standards which would protect individuals 
from improper exercise of administrative discretion. Part II will demon
strate how the judiciary and correction officials should share this decision 
making responsibility.

By legislative directive the purpose of some of the state confinement 
processes may be articulated specifically as “non-criminal.” Under the 
analysis proposed, however, the commitment of any individual by legal 
process involves a disposition. The analysis proposes some rules that 
would protect individuals within these specialized processes, regardless 
of the legislatively articulated goal of disposition. The Federal Youth 
Corrections Act, indeterminate sentencing schemes for women, a “family 
offense” statute, and several civil commitment processes are examined 
in light of the model’s broad goal of minimizing the use of coercive legal 
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power to control individuals. Part III thus offers an opportunity to ob
serve the appellate judiciary in its suggested role as catalyst for reform.

Within the three broad assumptions developed above concerning the 
criminal law, the model essentially is an attempt to relate the disposition 
of the individual case and the interests which the criminal law is designed 
to promote. The model recognizes that courts, legislatures, and criminal 
administrative agencies make dispositional decisions from their particular 
institutional perspective. Underlying the legal standards proposed, how
ever, is an assumption that all decision makers should acknowledge the 
disutility of criminal dispositions for all individuals whose conduct ordi
narily would lead to an adjudication of “criminality.” 16 Part IV will 
conclude with a discussion of issues left unresolved by the article but 
which are capable of resolution under the analysis proposed.

16 Professor Hart defines criminality as that conduct which, if duly shown to have 
taken place, will incur a formal and solemn pronouncement of the moral condemnation 
of the community. Hart, The Aims of the Criminal Law, 23 Law and Contemp. Prob. 
401, 416 (1958).

17 408 U.S. 238 (1972). The nine divergent opinions in Furman reflect the difficulty 
the Court had in imposing a constitutional analysis on an area theretofore guided prin
cipally by discretion; the failure of the decisions to articulate more specific limitations 
on dispositions, therefore, should not be surprising.

18 The eighth amendment provides as follows: “Excessive bail shall not be required, 
nor excessive fines imposed, nor cruel and unusual punishments inflicted.” U.S. Const. 
amend. VIII.

19 The thirteenth amendment may also provide a broad principle of limitation. “Neither 
slavery nor involuntary servitude, except as a punishment for a crime whereof the party 
shall have been duly convicted shall exist within the United States, or any place subject

Part I

Questions of Judicial Dispositional Policy 

CONSTITUTIONAL FRAMEWORK FOR DISPOSITIONS

At a time when official discretion in dispositions is the rule and modi
fications are proposed, a constitutional framework for dispositions per
forms two important functions. An appellate court restricted by con
stitutional doctrine constantly must confront the question of the limits 
of its institutional role in modifying present sentencing practices. Fur
thermore, such a framework will reemphasize the important function of 
the appellate court in questioning “inferior” decision makers, a role 
which the Supreme Court undertook in the recent death penalty case 
of Furman v. Georgia.17 The eighth amendment, which addresses itself 
directly to the issue of limitations on dispositions,18 and the fourteenth 
amendment provide the framework for determining the limitations on 
the legal system in its post-conviction treatment of individuals.19
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One possible analysis of the eighth amendment is a determination of 
what the Founding Fathers deemed an appropriate mode of disposition 
upon conviction.20 Under such an historical analysis, corporal punish- 

to their jurisdiction.” Id. amend. XIII, § 1. While sentencing or disposition may have been 
from the minds of the Framers, the “duly convicted” language could be given a new 
interpretation and become an important source of principles in view of modern notions 
of what constitutes legitimate exercise of state power over individuals. Justice Brennan 
of the Michigan Supreme Court has indicated his belief that the thirteenth amendment 
limits judicial discretion. See People v. Payne, 386 Mich. 84, 98, 191 N.W.2d 375, 382 (1971) 
(Brennan, J., dissenting), rev'd on other grounds, 41 U.S.L.W. 4671 (U.S. May 21, 1973). 
In the course of his separate opinion Justice Brennan stated:

I believe, however, that the United States Supreme Court was very, very 
wrong—dangerously, and illiberally wrong—in concluding that a harsher 
penalty could be imposed upon a defendant for ‘. . . conduct . . . occurring 
after .. . the original sentencing . . .

Courts are empowered to mete out sentences for the conduct of which the 
defendant stands convicted. That conduct, and only that conduct, has been 
established factually in the manner required by constitutional due process.

Any other, subsequent, conduct with which the defendant has not been 
duly charged and of which he had not been duly convicted according to 
the Constitution and laws of the State and the Nation simply cannot be made 
the basis for depriving a person of his liberty.

The Thirteenth Amendment makes the point perfectly and abundantly 
clear.

Id. at 98, 191 N.W.2d at 382. But see Holt v. Sarver, 309 F. Supp. 362, 369-72 (W.D. 
Ark. 1970), aff’d, 442 F.2d 304, 306 (8th Cir. 1971) (claim by state prisoners that thir
teenth amendment limited correction official’s discretion rejected).

At a minimum, the thirteenth amendment might be used by a court to support its 
claim of the institutional capacity to promulgate rules, of constitutional and non-con- 
stitutional dimension, concerning dispositions.

20 The history of punishment in this country during colonial times discloses an atti
tude towards those who deviate from society’s norms which still persists today. Prior 
to the adoption of any constitutional limitation on dispositions, the sanctions inflicted 
upon the deviant were designed to achieve a perceived social purpose. During the 
colonial period, the deviant or offender was viewed primarily as a sinner. To the Puritan 
mind, crime and sin were synonymous. The frequent use of sanctions that made the 
offender-sinner a participant in the “punitive process” can be explained in terms of a 
desire to reform the offender-sinner. See G. Haskins, Law and Authority in Early 
Massachusetts 206 (1968). It was thought that sanctions that worked directly on the 
individual’s conscience were most effective. While some forms of deviance might re
quire ouster from the community, banishment was utilized primarily for religious heretics 
whose consciences could not be reformed. The legally authorized dispositions for non
capital offenses, primarily corporal punishment and a system of fines, were designed for 
an identifiable group that was viewed as capable of sufficient reform to return to the 
society. Id.

During the revolutionary era, society’s attitude about the function of the criminal law 
changed. While formerly the criminal law was viewed as a means of preserving religious 
morality, its purpose grew to include the protection of property on non-religious grounds. 
With the development of different attitudes towards crime, the legal system increasingly 
treated the offender as an outcast of society. Newer forms of dispositions gradually de
veloped to replace the two revolutionary dispositions—corporal punishment and mone
tary fines. Imprisonment at hard labor became the basic form of disposition for non- 



8 V k-FX. VA • AThe Georgetown Law j VJ »J £kjL>i Z11J

ment, although not now widely used, may be viewed as permissible under 
the eighth amendment if legislatively authorized.* 21 The constitutional 
amendment, therefore, performs its proper function by exercising a re
straining influence upon the legislature which authorizes dispositions.22

capital offenses by 1805. With state incarceration as the ultimate disposition, procedural 
protections for the individual became more important as the infliction of incarceration 
involved a process of the state versus the individual. Nelson, Emerging Notions of Mod
ern Criminal Law in the Revolutionary Era: An Historical Perspective, 42 N.Y.U.L. 
Rev. 450, 451, 458-66 (1967).

21 State v. Cannon, 55 Del. 587, 190 A.2d 514 (1963); accord, Foote v. Maryland, 59 
Md. 264 (1883) (disposition of seven lashes as well as a short jail term upheld where 
statute allowed trial judge to determine the number of lashes); Gracia v. New Mexico, 
1 N.M. 415 (1869) (disposition of 30 lashes for horse theft upheld).

22 See Furman v. Georgia, 408 U.S. 238, 397, 399-400, 403-04, 426, 429-30, 466-68 (1972) 
(Burger, C.J., Powell, & Rehnquist, JJ., dissenting).

23 Trop v. Dulles, 356 U.S. 86, 101 (1958).
24 Robinson v. California, 370 U.S. 660, 667 (1962).
25 People v. Anderson, 6 Cal. 3d 628, 647, 493 P.2d 880, 893, 100 Cal. Rptr. 152, 164-65 

(1972); see Goldberg & Dershowitz, Declaring the Death Penalty Unconstitutional, 83 
Harv. L. Rev. 1773, 1777-98 (1970). But see Packer, Making the Punishment Fit the Crime, 
77 Harv. L. Rev. 1071, 1073-74, 1078 (1964); Wheeler, Towards a Theory of Limited 
Punishment After Furman v. Georgia (pt. II), 25 Stan. L. Rev. 62, 66 (1972).

26 See Furman v. Georgia, 408 U.S. 238 (1972).
27 See id. at 239-40; Robinson v. California, 370 U.S. 660, 664-67 (1962). Robinson was 

only a substantive limitation on the promulgation of rules describing illegal conduct; 
in the sense of this article, this is a limitation on the adjudicatory stage. See Goldberg & 
Dershowitz, Declaring the Death Penalty Unconstitutional, 83 Harv. L. Rev. 1773, 1801 
n.123 (1970). But see In re De La O, 59 Cal. 2d 128, 378 P.2d 793, 28 Cal. Rptr. 489 (1963).

28 The highest courts of Delaware and North Carolina recently have held that Furman 
requires that the “mercy statutes” permitting the jury or the trial judge not to impose

An alternative analysis of the eighth amendment gives it a modern 
function in light of the two themes in the history of American punish
ment. Under this analysis, for example, a legislatively authorized death 
penalty would be impermissible even though death, like corporal punish
ment, was utilized widely as the disposition for convictions of certain 
crimes at the time of the Founding Fathers. The “in light of con
temporary human knowledge”23 and “the dignity of man” 24 standards 
could be utilized by the judiciary to declare the legislatively authorized 
penalty unconstitutional.25

A majority of the Justices could not agree upon any particular func
tional analysis of the eighth and fourteenth amendments in the recent 
death penalty case.26 Nonetheless, recent prevailing opinions will have 
two important effects upon decision making in the area of dispositions. 
They establish that the judiciary has the institutional capacity to declare 
a legislatively authorized disposition illegal.27 Furthermore, the per curiam 
opinion of the Furman majority opens up a legal debate over dispositions 
generally and the punishment of death in particular.28 That debate will 
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involve a two-fold inquiry: (1) for crimes in general, what are the per
missible dispositional policies and the permissible means of decision mak
ing to implement those policies;29 and (2) for what purposes and ac
cording to what standards can the administrators of dispositional process
es change the terms and conditions of an individual’s confinement?30

the death penalty for capital offenses are invalid. These decisions impose a mandatory 
death penalty scheme by judicial interpretation in both states. See State v. Dickerson, 
— Del. —, —, 298 A.2d 761, 764, 768 (1972); State v. Talbert,----N.C.----- ,---- , 194
S£.2d 822, 826 (1973); State v. Wadell, — N.C.---- , —, 194 S.E. 2d 19, 28-29 (1972).

29 See State v. Ward, 57 N.J. 75, 82-83, 270 A.2d 1, 5 (1970) (first offenders in mari
juana possession cases should receive suspended sentences); Bonnie & Whitebread, The 
Forbidden Fruit and the Tree of Knowledge: An Inquiry into the Legal History of 
American Marijuana Prohibition, 56 Va. L. Rev. 971, 1138-39 (1970); notes 60-86 infra 
and accompanying text; cf. McGautha v. California, 402 U.S. 183, 248 (1971) (Brennan, 
J., dissenting). See also In re Lynch, 8 Cal. 3d 410, 503 P.2d 921, 105 Cal. Rptr. 217 (1972); 
People v. Lorentzen, 387 Mich. 167, 194 N.W.2d 827 (1972); People v. Sinclair, 387 
Mich. 91, 134, 194 N.W.2d 878, 928 (1972) (Brennan, J., concurring).

80 See Jackson v. Bishop, 404 F.2d 571 (8th Cir. 1968) (infliction of whipping by in
mate-foreman under court ordered regulations and procedures held violative of eighth 
amendment); In re Birdsong, 39 F. 599 (S.D. Ga. 1889) (court used attachment for con
tempt to prevent jailkeeper from disciplining detainee by chaining him to the grating 
of his cell on a diet of bread and water because the jailkeeper lacked power to select 
arbitrarily any punishment to discipline detainees). See generally Wheeler, Toward a 
Theory of Limited Punishment: An Examination of the Eighth Amendment, 24 Stan. 
L. Rev. 838 (1972); Note, Recent Applications of the Ban on Cruel and Unusual Punish
ments: Judiciary-Enforcement Reform of Non-Federal Penal Institutions, 23 Hast. L.J. 
1111 (1972).

31 At least the first three proposed interests have been discussed elsewhere. See Radish, 
The Crisis of Over-Criminalization, 374 Annals 157 (1967).

82 See H. Packer 14-16. Professor Packer recognizes that a concept of individual liberty 
or autonomy ought to qualify the interest of the criminal law in crime prevention, but 
he does not place individual liberty on an “equal footing with the prevention of crime . . . 
the primary purpose of the criminal law.” Id. at 14.

One of Packer’s most outspoken antagonists suggests that individual autonomy or the 
minimizing of state interference with an individual’s life ought to be viewed as one of 
the primary goals of criminal law. Griffith, Ideology in Criminal Procedure or a Third 
“Model” of the Criminal Process, 79 Yale L.J. 359, 367 n.34, 374-75 (1970).

AN “INTEREST ANALYSIS” OF THE CRIMINAL LAW

An analysis of the particular interests the criminal law is intended to 
promote is the first step in the development of standards for disposition. 
The four broad categories of interests or values of the society promoted 
by the criminal law are security of the person’s body, private property, 
state processes, and a concept of individual liberty.31

Whether the fourth interest, a concept of individual liberty, is or ought 
to be a goal of the criminal law has sparked considerable debate.32 It is 
given equal weight here since its conceptualization as a goal serves to 
integrate the substance and process of modern criminal law. Judicially 
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fashioned due process limitations are essentially new ways in which in
dividuals within the criminal process can force the legal system to con
sider certain challenges to the legality of state control.33 Prior to the 
criminal law’s “constitutionalization,” the broad principle of legality was 
the only doctrine which recognized these interests.34 The inclusion of 
a concept of individual liberty as a factor of equal weight in the analysis 
merely recognizes the need to articulate those characteristics or interests 
of individuals that should be factors in criminal law decision making.

33 See H. Packer 163-73.
34 J. Hall, General Principles of Criminal Law 27-69 (2d ed. 1960); G. Williams, 

Criminal Law: The General Part 575-608 (London ed. 1961).
35 If, however, the question is whether the concept of liberty prohibits the state from 

using the criminal process, the concept of liberty appropriately might be defined as free
dom from governmental interference. See Packer, The Aims of the Criminal Law Re
visited: A Plea for a New Look at “Substantive Due Process”, 44 S. Cal. L. Rev. 490 
(1971); cf. Roe v. Wade, 410 U.S. 113, 169-70 (1973) (Stewart, J., concurring).

36 Cf. Goldstein & Katz, Abolish the “Insanity Defense”—Why Not?, 72 Yale L.J. 853, 
864-65 (1963).

37 See Coburn, Disparity in Sentences and Appellate Review of Sentencing, 25 Rutgers 
L. Rev. 207,208-09 (1971).

This concept of individual liberty as an interest to be considered at 
dispositions is not synonymous with freedom from governmental inter
ference.35 As a factor of analysis at disposition, the concept of individual 
liberty refers only to limitations on the state’s interference with indi
viduals adjudged “criminal” to the extent necessary to achieve the state’s 
dispositional goals. As an independent factor, the concept of individual 
liberty is, in addition, a starting point for rules of disposition where the 
goals sought in the promulgation of certain laws and the adjudication 
of certain conduct as criminal are in doubt.

FOUR AREAS OF APPELLATE COURT RULE MAKING FOR
TRIAL JUDGE SENTENCING

With an interest analysis as a tool for the development of rules of dis
position, an appellate court is ready to assume its often advocated role 
as reviewer of trial judge sentencing decisions. The rules developed 
should be capable of justifying the differing treatment of individuals by 
the legal system36 by reference to the dispositional goals of that system.37

Four problem areas of trial judge sentencing are ripe for appellate 
court resolution through primary rule making under the analysis pro
posed. The decision to grant or deny probation in a given case should 
be viewed and resolved by the appellate court as the question of incar
ceration versus non-incarceration. The proper use of prior convictions in 
trial judge sentencing is badly in need of appellate court guidance. Ap-
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pellate courts should develop rules for the disposition of individuals found 
guilty of more than one offense, since legislative guidelines or standards 
for dispositions in such cases have tended to ignore the functioning of 
the criminal law as a coherent process. Finally, appellate courts should 
develop criteria to determine the proper effect of an individual’s non
cooperation with the processes of the criminal law. Once the primary 
rules of dispositions are promulgated by the appellate court, the penal 
policy appropriate to achieve the dispositional goal can be formulated.

Incarceration v. N on-in care eration. The grant or denial of pro
bation, or of any other permissible disposition not involving incarcera
tion, and the disparity of dispositions between two individuals found 
guilty of the same offense, particularly where one receives probation and 
the other is incarcerated, have long been recognized as problems most in 
need of the guidance of appellate court rules. On the assumption that 
minimizing governmental interference is one of the goals sought in the 
development of rules for dispositions, individuals should be presumed to 
prefer probation over incarceration.38 39 The legal standards that govern 
this primary decision justify why certain individuals are incarcerated 
while others receive probation.

38 Some individuals convicted of crimes in fact may prefer incarceration, but their 
reasons should be considered pathological and should not affect the adoption of particu
lar legal standards.

39 ALI Model Penal Code § 7.01 (1962); see Wechsler, Codification of Criminal Law 
in the United States: The Model Penal Code, 68 Colum. L. Rev. 1425, 1450-56 (1968); 
Wechsler, Sentencing, Correction and the Model Penal Code, 109 U. Pa. L. Rev. 465 
(1961).

The shift from the prevailing analysis to the proposed one as a means 
of deciding who should be granted probation involves three steps. First, 
the criteria suggested as a guide to the trial judge’s grant or denial of 
probation must be tested against modern concepts of individual liberty. 
The second step involves a determination of the proper scope of the ap
pellate judiciary’s policy making role in disposition, a role generally 
ignored under the existing analysis. Finally, dispositional decisions should 
be cast in terms of overall dispositional policy so that appellate opinions 
in sentencing cases will contain principles of law, which can be used as 
authority in deciding future cases by appellate and trial courts alike.

The recent codification movement in the United States has produced 
some suggested criteria for trial judge sentencing in the American Law 
Institute’s Model Penal Code?*  In addition to enacting a general pre
sumption against incarceration, the Model Penal Code provides for 11 
different types of factors that should be weighed by the trial judge in 
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his determination to grant or deny probation.40 Those recommended 
criteria are a product of the prevailing analysis, and an examination of 
one of the factors for sentencing demonstrates that the criteria probably 
are unworkable as there is no overall framework for legal decision mak
ing included in the Code.

40 The Code provides in pertinent parts:
(2) The following grounds, while not controlling the discretion of the 

Court, shall be accorded weight in favor of withholding sentence of im
prisonment:

(a) the defendant’s criminal conduct neither caused nor threatened seri
ous harm;

(b) the defendant did not contemplate that his criminal conduct would 
cause or threaten serious harm;

(c) the defendant acted under a strong provocation;
(d) there were substantial grounds tending to excuse or justify the de

fendant’s criminal conduct, though failing to establish a defense;
(e) the victim of the defendant’s criminal conduct induced or facilitated 

its commission;
(f) the defendant has compensated or will compensate the victim of his 

criminal conduct for the damage or injury that he has sustained;
(g) the defendant has no history of prior delinquency or criminal activ

ity or has led a law-abiding life for a substantial period of time before the 
commission of the present crime;

(h) the defendant’s criminal conduct was the result of circumstances 
unlikely to recur;

(i) the character and attitudes of the defendant indicate that he is un
likely to commit another crime;

(j) the defendant is particularly likely to respond affirmatively to proba
tionary treatment;

(k) the imprisonment of the defendant would entail excessive hardship 
to himself or his dependents.

ALI Model Penal Code § 7.01 (1962).
41 See id. § 7.01 (2) (f); note 40 supra.

Section 7.01(2) (f) of the Model Penal Code provides that the judge 
should consider whether the defendant has compensated or will compen
sate the victim of his crimes.41 This criterion is likely to be significant 
if used by trial judges in cases involving the variety of crimes that 
threaten private property. If willingness to reimburse assumes an ability 
to reimburse, the inappropriateness of the criterion can be demonstrated 
by comparing its effects upon two individuals. Assume that both indi
viduals have been convicted of one of the offenses against private proper
ty and that one of them, A, is willing and able to reimburse the victim, 
but the other, B, is willing but unable to reimburse the victim.

Without any other information about A or B, the use of section 
7.01 (2) (f) as a standard probably increases B’s risk of incarceration as 
compared to A because of their respective economic situations. Viewing 
B’s crime as one against private property, his greater risk of incarceration 
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can be justified if the dispositional goal is to keep individuals with fewer 
economic resources from taking from those with greater resources in an 
unlawful manner. A is allowed to decrease his risk of incarceration by 
reimbursement on the more general theory that offenses against private 
property are concerned primarily with misappropriation of resources, 
so that reallocation through reimbursement of the victim by the offender 
furthers this broad interest sought by the criminal law through disposi
tional policy.

Equalizing the risk of incarceration of A and B by disallowing section 
7.01 (2) (f) as a factor in trial judge sentencing could be justified by a 
different theory of the goals behind laws that protect the interest in 
private property. The proliferation of offenses in this category is in 
response to a recognition by the criminal law that individuals in a society 
originally built upon a concept of private wealth are tempted to allocate 
the resources of others to themselves.42 If this explanation is accurate, 
the goal at disposition should be to promote among all individuals, re
gardless of their economic resources, the notion that there are illegitimate 
means of utilizing the resources of others. When illegitimate means are 
chosen, the society will intervene through the criminal process against 
the individual who is in effect an illegitimate entrepreneur.43

42 The recognition of the traditional “claim of right” defense in most common law 
crimes involving theft might be justified on this theory. Cf. Morissette v. United States, 
342 U.S. 246 (1952); Hart, supra note 16, at 431 n.70.

43 Cf. Calabresi & Melamed, Property Rules, Liability Rules, and Inalienability: One 
View of the Cathedral, 85 Harv. L. Rev. 1089, 1124-27 (1972).

^See Morgan v. Wolford, 472 F.2d 822 (5th Cir. 1973) (requirement of restitution 
as a condition of probation justiciable on equal protection grounds); cf. Tate v. Short, 
399 U.S. 395 (1971); Williams v. Illinois, 399 U.S. 235 (1970).

Equalization of the risk of incarceration of A and B is the proper 
dispositional policy in modem American criminal law. The law’s policy 
that an individual’s economic status should not adversely affect the ad
judication of his criminality must be viewed as within the concept of 
individual liberty at disposition.44 Under this analysis, the appellate court 
would rule that the use of willingness to pay as a factor in the trial judge’s 
determination concerning probation is impermissible in offenses against 
private property. The court’s rationale would be that the use of the 
standard violated the concept of individual liberty since its use increases 
risk of incarceration on the basis of economic status. In a case involving 
an individual in B’s position, even without a person like A as a co-de- 
fendant, the court could make the ruling as a matter of dispositional 
policy without having to determine what the proper criteria for granting 
probation in the particular case should be.
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Where appellate courts do rule that probation is to be granted, the 
reasoning employed should establish standards that are appropriate guides 
for trial judge decisions in future cases and consistent with the appellate 
court’s broad rule making power. For example, sentencing decisions in 
selective service cases at both the appellate and trial court levels raise 
troublesome questions of the proper exercise of trial judge and appellate 
court discretion in dispositional decisions.45 46

45 See Frankel, supra note 6, at 108 n.32; cf. Note, Sentencing in Cases of Civil Dis
obedience, 68 Colum. L. Rev. 1508 (1968).

46 446 F.2d 967 (6th Cir. 1971).
47 United States v. Daniels, 429 F.2d 1273 (6th Cir. 1970).
48 446 F.2d at 972. Such action by the appellate court rather than remanding has been 

characterized as unprecedented in commentaries on the case. See 23 Case W. Res. L. Rev. 
430 (1972); 42 U. Cin. L. Rev. 195 (1972).

49 446 F.2d at 972.
50 Cf. Gillette v. United States, 401 U.S. 437 (1971).

The reasoning in the recent case of United States v. Daniels^ demon
strates the need for principled decision making by appellate courts. The 
defendant, a conscientious objector, failed to comply with an order of 
his local board to report for instructions to commence his alternative 
service. The appellate court previously had remanded the case for a new 
sentence upon affirming Daniels’ conviction for violating the selective 
service law.47 Upon remand the district judge once again sentenced 
Daniels to the five year maximum term. On the second appeal the court 
relied upon what it viewed as Daniels’ individual characteristics in en
tering a probation order in its mandate to the district judge.48

The appellate court’s order, however, went beyond merely mandating 
probation and the term of probation. Daniels was a Jehovah’s Witness 
who apparently was willing to comply with a judicial order to present 
himself for civilian work but not an order from his selective service 
board. The appellate court’s order accommodated Daniels’ individual 
religious scruples against cooperating with the selective service system 
by requiring him to perform civilian work determined by the probation 
department.49

While the five year maximum sentence may have been excessive in 
Daniels’ case, the important question not addressed by the court was 
whether any period of incarceration was appropriate for the offense. If 
the interest protected by the substantive offense is the state processes, 
particularly the process of selecting those individuals who must do com
batant service, civilian service, or no service,50 it is difficult to under
stand why the court utilized its powers and resources to put Daniels 
into the civilian service slot when another specialized state agency was 
authorized to and had already done the same thing. Daniels’ individual 
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religious beliefs had been considered when he was classified as a consci
entious objector by the selective service board. The legislatively-pre
scribed duty for a conscientious objector was to perform civilian work 
as ordered by the local board, and failure to comply with that order 
results in criminal liability. The apparent explanation for the court’s 
action was that Daniels’ religious beliefs justified this highly individual
ized treatment. Such an explanation ignores the difficult type of fact 
finding trial judges might be encouraged to make if religious belief is 
to be a factor for distinguishing the disposition of individuals.51

51 Whether the legislature should consider broadening the category of inquiry into an 
individual’s belief is a separate question. Cf. Goldstein, Psychoanalysis and Jurisprudence, 
77 Yale L. J. 1053, 1068-69 (1968).

52 446 F.2d at 968.
53 See Reynolds v. United States, 98 U.S. 145 (1878).
^See generally Leary v. United States, 383 F.2d 851 (5th Cir. 1967), rev’d on other 

grounds, 395 U.S. 6 (1969); People v. Woody, 61 Cal. 2d 716, 394 P.2d 813, 40 Cal. Rptr. 
69 (1964).

The appellate court stated that Daniels’ sole motivation for refusing 
to obey the order was his religious belief,52 but the court failed to con
sider whether individual motivation is a relevant criterion to guide the 
primary stage of disposition—the decision concerning incarceration—or 
whether motivation for disobeying the order is relevant in adjudicating 
the criminality of Daniels’ conduct. If religious motivation is the con
trolling factual element, the individual whose motivation is found by the 
sentencing judge to be simple contrariness could be sentenced to five 
years.

Furthermore, while the total legal system protects the individual’s 
religious beliefs under the first amendment, serious questions arise as to 
the proper function of criminal law and the fairness of its administration 
when religious beliefs are used to justify what otherwise would be viewed 
as criminal conduct. It is no defense to a charge of bigamy, for instance, 
that the individual’s religion permits or promotes polygamy.53 When
ever the law attempts to exempt certain individuals from the criminal 
law, as in the case of peyote use by certain American Indian religious 
sects, the question arises as to why newer “religious” groups cannot 
claim the exemption from criminal sanctions for use of different drugs 
for allegedly religious purposes.54

If violation of the order of a local selective service board is viewed 
as a crime against state processes, the proper issue in Daniels is whether 
the sole objective in having such a crime is to encourage individuals in 
general to cooperate with a state regulatory process of fairly selecting 
individuals for state obligations. Assuming that protection of the system 
of selection is the proper legislative goal in defining the conduct as 
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criminal,55 the issue is whether that goal can be furthered at disposition 
by the imposition of some period of incarceration. Without deciding 
whether the maximum penalty was excessive by some appropriate prin
ciple,56 the decision concerning incarceration should not turn solely on 
what the court views as an individual’s religious principles. To be fair 
to the individual who violates the law without religious motivations or 
any other apparent motivation, the legal system should minimize its in
quiry into religious beliefs.57

55 Cf. United States v. O’Brien, 391 U.S. 367, 377-80 (1968).
56 See Note, supra note 45, at 1511-14.
57 See Presbyterian Church in the United States v. Mary Elizabeth Blue Hull Memorial 

Presbyterian Church, 393 U.S. 440, 446-47 (1969); note 51 supra.
58 A recent study of the appellate process of sentencing in England indicates that the 

growing acceptance of individualization of disposition did not mean the end of sentences 
of incarceration. The framework of sentencing policy developed by the English Ap
pellate Court of Criminal Appeal allows two primary modes of disposition—individualiza
tion or incarceration. Under this analysis individualization includes dispositions which 
include confinement in state institutions either for training or preventive custody of 
certain supposedly identifiable groups of individuals. The analysis demonstrates that 
there are four types of individuals for whom individualized dispositions are appropriate: 
young offenders, indeterminate recidivists, inadequate recidivists, and mentally disordered 
offenders.

This notion of individualization assumes that the goal of the legal system in these 
cases is treatment or reformation of individuals so disposed. D. Thomas, Principles of 
Sentencing 3-31 (1970). However, when the goal of disposition is non-criminal, the 
practice in the United States has been to use “civil” commitment procedures. These dis
positional processes must include principles that protect individuals from confinement. 
These civil dispositional processes have been affected in the United States by the due 
process revolution. See notes 186-225 infra and accompanying text.

59 State v. Ivan, 33 N.J. 197, 162 A.2d 851 (1960).
60 State v. Ward, 57 N.J. 75, 270 A.2d 1 (1970); see [1966] New Jersey Laws ch. 313, 

§ 24: 18-47(c)(1) (1966).
61 The court in State v. Ward did state, however, that it considered its determination 

to suspend sentences to be consistent with a legislative policy of leniency toward first 
offenders. See 57 N.J. at 82-83, 270 A.2d at 5-6.

The technique applied by the Daniels court of categorizing the indi
vidual offenders to arrive at broad dispositional policy is a practical re
sult of the prevailing analysis’ stated goal of individualizing sentencing 
decisions.58 Such an analysis, however, will not bring about the desired 
result of principled decision making in sentencing. An appellate court 
using such an analysis has decided that gambling offenders ordinarily 
should be incarcerated,59 but that first time offenders convicted of pos
session of marijuana should receive probation.60 The court was able to 
reach the latter result without any explicit consideration of its previous 
holding as to gambling offenses or any attempt to reconcile the results 
in terms of overall dispositional policy.61
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Under the proposed model, any distinction between the dispositional 
policies for gambling and drug offenses62 in terms of the four broad in
terests promoted by the criminal law63 would be inappropriate. Both 
offenses are “vice crimes” and should be analysed in terms of the fourth 
interest of a concept of individual liberty, since neither of the offenses 
fits within the first three interests. To develop a policy of disposition in 
terms of a concept of liberty is to define the meaning of “individuality” 
for the purpose of legal decision making. Such a definition begins with 
a comparison of the various attitudes towards the offending conduct.64

62 The discussion will concern only the criminal offense concerning marijuana. Other 
types of. drugs such as heroin present other dispositional problems. Cf. In re De La O, 
59 Cal. 2d 128, 378 P.2d 793, 28 Cal. Rptr. 489 (1963) (challenge to civil commitment of 
individuals addicted to heroin).

63 See note 31 supra and accompanying text.
64 The use of such a comparison to develop a legal rule is a form of utilitarian analysis. 

See Packer, supra note 35, at 496.
65 See generally State v. Kantner, — Hawaii---- , 493 P. 2d 306 (1972); Bonnie &

Whitebread, supra note 29; Packer, supra note 35.
66 The present analysis does not decide whether the legal system could establish a 

system of control or regulation over certain types of drugs and gambling. Nor does 
the present legal analysis require a decision as to what forms of taxation on the use 
of drugs and gambling may be legally permissible were drugs and gambling to be de
criminalized. Cf. H. Packer 332-42.

Drug users and gamblers probably would define individual liberty to 
mean freedom from governmental interference.65 From their perspective, 
the criminal law should not be employed to regulate the specific conduct 
in question. The proposed analysis, however, cannot ignore the effect 
on non-gamblers and non-drug users of having criminal laws prohibiting 
the conduct. Assuming the latter groups are in the majority, the use of 
the criminal law to prohibit the conduct could be viewed as beneficial 
to the society’s concept of individual liberty. A particular notion of in
dividual physical and mental health—that the free man is unshackled by 
the vices of gambling or drugs—is promoted by discouraging the con
duct. If drug users or gamblers are becoming at least a substantial mi
nority, then a wide divergence of views as to the meaning of individual
ity exists within the society.66

The majority is presumed to share with the minority a desire to be 
free from unnecessary governmental interference. The use of the law’s 
most coercive form of social control, however, allows the majority to 
use the criminal law and its disposition to impose its view of individuality 
on a substantial minority. None of the other three social interests sought 
through the criminal law—security of the body, private property and 
state processes—is at stake. Thus an appellate court could conclude that 
the promulgation of the prohibition and the adjudication of the conduct 
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as criminal probably have an adverse effect upon the society’s concept 
of individual liberty and that incarceration therefore is inappropriate.67

67 See generally H. Hart, Law, Liberty and Morality (1963).
68 While section 7.01(b)(1) of the Model Penal Code suggests that whether conduct 

caused serious harm is relevant to the decision not to incarcerate, the present interest 
analysis arrives at the same result by determining that the social goal to be promoted 
by criminalization is questionable. The concept of individual liberty is considered to 
determine the degree of “harm.”

69 See note 59 supra and accompanying text.
70 See State v. De Stasio, 49 N.J. 247, 254-55, 229 A.2d 636, 640 (1967).
71 State v. Ivan, 33 N.J. 197, 202, 162 A.2d 851, 854 (1960).
72 See id. at 198, 162 A.2d at 852. Whether individuals should be required to plead not 

guilty so that the legal system would have in all cases of disposition some type of 
adjudication or fact finding process raises a host of other legal issues. Cf. United States 
v. Jackson, 390 U.S. 570 (1968).

73 See State v. De Stasio, 49 N.J. 247, 254-55, 229 A.2d 636, 640 (1967) .

The appellate court rule requiring that probation ordinarily should be 
imposed in both gambling and drug offenses is established in the interest 
of minimizing governmental interference with individuals.68 The rule 
is furthermore a frank acknowledgment by the judiciary that the utility 
of the criminal law as means of regulating these forms of conduct is in 
doubt. As a more generalized principle of disposition, the standard should 
be that where the social control goal is in doubt under the interest an
alysis, decision making is weighted in favor of promoting a concept of 
individual liberty.

Yet the trial judges specifically were instructed by the appellate court 
to impose custodial sentences in gambling offenses.69 The New Jersey 
Supreme Court went even further in the interest of minimizing disparity 
and instructed that a single judge in each district should sentence gam
bling offenders.70 The justification for imposing custodial dispositions 
for a bookmaking offense was that the goal was to cope effectively with 
organized crime. As one court stated, “[w]hen the offense serves the 
interests of a widespread conspiracy, it would be a mistake to think of 
the defendant as an isolated figure.” 71 72 Even if the appellate court is 
strongly of the persuasion that organized crime exists, the result of the 
court’s dispositional rule is to allow the sentencing judge to engage in 
impermissible adjudication. At sentencing the trial judge is allowed to 
treat the individual as if the legal system in fact had adjudicated him 
guilty of a conspiracy—a group crime. In fact, in the case where the 
court established the rule of custodial offenses, everything that the sen
tencing judge knew about the defendant’s criminal activity came from 
a pre-sentence report since the defendant had been allowed to plea no 
contest or non vult.12 One implicit purpose of the rule is to reflect in the 
defendant’s sentence criminal activity of others.73 To justify the dis
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positional policy on the grounds that the custodial sentence will force 
individual defendants to come forward with information about their 
supposed superiors raises a further issue of whether the individual right 
of non-cooperation has been infringed.74

74 See notes 138-156 infra and accompanying text.
75 State v. DeGeorge, 113 N.J. Super. 542, 544, 274 A.2d 593, 594 (App. Div. 1971).
76 33 N.J. at 202, 162 A.2d at 854.
77 See N.J. Stat. Ann. 5:8-1 to -130, 5:9-1 to -25 (1973) (establishing New Jersey 

state lottery).
78 H. Packer 347-54.
79 See 57 N.J. at 81, 270 A.2d at 4.
so Id. at 82, 270 A.2d at 5.

Perhaps the functional mistake in the court’s analysis is the use of rules 
of disposition to achieve the investigative goals of other state officials. 
When the argument was made to the court that the custodial sentence 
was not necessary “because the public wants to gamble,” 75 the court 
could have developed a dispositional policy in accordance with an in
terest analysis so that individuals need not suffer incarceration for pro
viding a gambling service that members of the public apparently desire. 
If gambling is a criminal offense because “it wrecks homes and destroys 
men” and because it “spawns embezzlement, larceny and crimes of vio
lence,” 76 the question remains why the legislature in the state has legal
ized gambling in some instances.77 The existence of a vice crime in fact 
may increase the power of the syndicate,78 and the actual total impact 
upon the legal system can be viewed as another disutility of the offense. 
While investigation of criminal activity is a legitimate state function in 
criminal law, the use of the dispositional rule to achieve this purpose is 
at the very least questionable.

In selecting a dispositional policy for the first time marijuana offender, 
the court rightly refused to follow what the interest analysis suggests 
is a wrongly decided precedent in the gambling case, but did so without 
explanation. Rather, the court distinguished the cases, but the distinc
tions did not justify the difference in dispositions employed. Since the 
actual defendant in the case had admitted smoking marijuana, the first 
time offender status may have been a result of the fact that this was the 
first time that he had been apprehended.79 Nonetheless, the court stated 
“still there is no suggestion that the defendant was a seller or inducer.” 80

The last sentence, assuming some notion of principled decision making, 
might suggest the rule that a seller of marijuana might be incarcerated. 
But in two subsequent decisions, the lower appellate court remanded the 
cases for resentencing where the defendants had been convicted of sell
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ing small amounts of marijuana.81 Even though sale of drugs is a dif
ferent offense, the court suggested that the “non-commercial” seller 
should receive probation. The suggestion that the non-commercial seller 
is somehow less culpable than the economically successful dealer is based 
on assumptions about the drug culture which have little sociological 
validity and less factual support.

81 State v. Breenan, 115 N.J. Super. 400, 279 A.2d 900 (App. Div. 1971); State v. Den- 
nery, No. A-1446-69 (N.J. App. Div. July 16, 1971). See generally 3 Rutgers L.J. 370 
(1971).

82 Non-incarceration or probation as conditional liberty is still a state process of con
trol that may be challenged by the individual. Cf. Gagnon v. Scarpelli, 41 U.S.L.W. 
4647 (U.S. May 14, 1973). The development of decisional rules to define roles for pro
bation officers and lawyers or to exercise legal control over them awaits further de
velopment. For a discussion of rules of. decisions for a process of conditional liberty 
see notes 186-225 infra and accompanying text.

83 See United States v. Whitfield, 401 F.2d 480 (9th Cir. 1966); United States v. 
Pendergast, 28 F. Supp. 601 (W.D. Mo. 1939).

84 Solomon, Sentences in Selective Service and Income Tax Cases, 52 F.R.D. 481, 484 
(1970). See generally Zimring, Perspectives on Deterrence (1971).

85 See notes 87-110 infra and accompanying text.

The courts’ articulated goal of rehabilitation for possessors and some 
sellers of drugs obscures the consequences of its rulings. Without any 
consideration by the court of the actual capability of the probation 
service to reform drug users as opposed to gamblers, the court allows 
an anomaly to exist. This anomaly exists because the prevailing analysis 
does not provide for explicit precedential decision making by appellate 
courts in sentencing. The idea that the gambling case might contain a 
principle of decision making that should or should not be extended to 
other cases probably would not occur to an appellate court operating 
under the present method of analysis.

The proposed analysis, without pretending to be exhaustive at this 
juncture, has established two primary rules to be developed by appellate 
courts to guide trial judge determination of probation. First, where the 
interest promoted by the substantive offense is in doubt, trial judges 
should be told to grant probation82 unless some secondary rule would 
require some period of incarceration. Secondly, in offenses against state 
processes such as selective service offenses and wilful evasion of federal 
income tax,83 the trial judge should be told by the appellate courts to 
refuse probation unless some secondary rule would require probation. 
The apparent penal policy underlying such a rule of incarceration is the 
deterrence of others.84 Exceptions to either rule, if any, should be drawn 
narrowly. Secondary rules for any offense where the primary rule is 
incarceration or non-incarceration might involve factors of mitigation or 
aggravation.85 To the degree that the particular explicit policy of in



1973] Sentencing 21

carceration or non-incarceration enraged the public, the legislature might 
be moved to reconsider the appropriateness of the substantive offenses 
as well as the policy of disposition.86

86 The argument that the judiciary should await legislative responses to the dysfunc
tional state of the law of criminal dispositions is based on the assumption that legislatures 
will respond rationally to the core problems. However, if recent responses of educated 
and well informed members of the public and the legal profession to problems of the 
criminal law are indicative of popular response to crime, the assumption is unwar
ranted. See generally Lehman, Crime, the Public and the Crime Commission: A Critical 
Review of The Challenge of Crime in a Free Society, 66 Mich. L. Rev. 1487 (1968).

87 See People v. Jackson, 95 Ill. App. 2d 193, 228 N.E.2d 196 (1968). Where the evi
dence of prior convictions is unreliable, its use is subject to attack on constitutional 
grounds. See, e.g., Townsend v. Burke, 334 U.S. 736 (1948); Baker v. United States, 388 
F.2d 931 (4th Cir. 1968); United States v. Myers, 374 F.2d 707 (3d Cir. 1967).

88 See H. Packer 149-73.
89 Id. at 229-38.
90 395 U.S. 711 (1969).

The Consequences of Prior Adjudication of Criminality. Ap
pellate courts which do review sentences have used evidence that a con
victed individual previously has been convicted of an offense to uphold 
the imposition of long periods of incarceration.87 88 The justification of
fered for the use of such data to increase sentences is that convicted in
dividuals with prior convictions pose a greater danger to society than 
convicted individuals without prior convictions. The inadequacy of the 
present approach to the use of prior convictions in sentencing will be 
demonstrated under the proposed analysis by a redefinition of the issues 
for appellate decision making and through the development of policies 
and rules to replace the existing approach.

Under the due process model of the criminal law developed by Pro
fessor Herbert Packer in The Limits of the Criminal Sanction**  the two 
values reinforcing the legality of the guilt determination and thus the 
legitimacy of state control over an individual are a fair trial with counsel 
and appellate review.89 Those Supreme Court opinions that appear to 
implement these two values at sentencing are actually analyses dealing 
with constitutional limitations on adjudication. An interest analysis, how
ever, may be used to develop rules for the use of prior convictions in 
sentencing to implement these values in the context of dispositions. Re
cent pronouncements by the Supreme Court have altered the constitu
tional framework for reviewing the legality of the use of prior convic
tions in sentencing without offering a guide to proper sentencing policy 
when prior convictions are involved.

In North Carolina v. Pearce90 the Court dealt with the effect of sen
tencing practices on the unrestrained utilization of the appellate process 
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by convicted persons. The Court assumed that a convicted defendant 
would be deterred from taking an appeal if, having won a retrial, he not 
only might be reconvicted but also might be given a longer sentence 
without explanation of the grounds for the increased term. In Pearce, 
therefore, the Court held that a successful appellant who is convicted 
on retrial may not be given a greater sentence than he originally re
ceived unless the trial judge can justify his action.91 Then the sentence 
may be increased if the trial judge bases it on “identifiable new con
duct.” 92

91 Id. at 725-26.
92 Id. at 726.
93 People v. Payne, 386 Mich. 84, 94-96, 191 N.W.2d 375, 379-81 (1971), rev’d on other 

grounds, 41 U.S.L.W. 4671 (U.S. May 21, 1973); Alpin, Sentence Increases On Retrial 
After North Carolina v. Pearce, 39 U. Cin. L. Rev. 427, 444 (1970).

94 Colten v. Kentucky, 407 U.S. 104 (1972). But see Alpin, supra note 93, at 455-59.
95 Chaffin v. Stynchcombe, 41 U.S.L.W. 4662 (U.S. May 21, 1973).
96 Whether an individual can be retried with counsel solely to change a fine or pro

bation to a jail sentence under Argersinger v. Hamlin is not discussed. See 407 U.S. 25 
(1972). Some courts, adopting a similar formula to Argersinger for counsel in lower 
courts, have indicated new trials for the purposes of imprisonment are appropriate. See 
Rodriquez v. Rosenblatt, 58 N.J. 281, 277 A.2d 216 (1971). But a determination of that 
issue should also depend upon an interpretation of the meaning of Gideon for sen
tencing.

97 404 U.S. 443 (1972).
98 Id. at 448-49; see Gideon v. Wainwright, 372 U.S. 335 (1963).

Some courts and commentators suggest that Pearce prohibits the trial 
judge from using new or additional evidence about the nature of the 
original offense to justify a harsher punishment upon retrial and recon
viction.93 94 If this interpretation of Pearce is adopted by the Supreme 
Court, the Pearce doctrine would seem to mean that a legally proper con
viction or adjudication authorized the imposition of a sentence that can
not be increased except for reasons having nothing to do with the orig
inal trial process. Apparently, the Pearce doctrine primarily is concerned 
with protecting the value of appellate review of a criminal conviction, 
as opposed to adjudication in the broad sense used in this article, since a 
harsher sentence can be imposed by a trial judge after a trial de novo**  
or by a jury.95 As long as the individual has counsel who could invoke 
the appellate process, the Court will permit the harsher sentence follow
ing a trial de novo to stand.96 97 98

In Tucker v. United States* 1 the Court, reflecting Packer’s second 
value of a fair trial with counsel, held that a sentencing judge should 
not consider a prior conviction obtained in violation of Gideon v. Wain- 
fwright.* 3 Thus, the Court arguably altered the constitutional frame
work for determining the legality of the use of prior convictions. The 
most important aspect of Tucker is the Court’s willingness to develop a 
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doctrine at sentencing to implement the value of a fair trial. This will
ingness is particularly dramatic in that the Court’s decision required a 
resentencing in a 20 year old case that had reached the Supreme Court 
by way of a post-conviction relief petition." There is no need to con
sider whether the defendant in fact was guilty of the prior conviction 
since under the Court’s analysis of Gideon, the prior guilt determination 
without counsel automatically is infirm.99 100 The Court, however, fails to 
indicate how an appellate court is to determine whether the trial judge, 
in sentencing or resentencing, has used the infirm prior conviction to 
enhance punishment in violation of the Tucker rules. One possible resolu
tion of this issue is to develop a standard similar to the Court’s doctrine 
governing the jury’s consideration of prior convictions obtained in vio
lation of Gideon in making its determination of guilt.101 The Court could 
assume that a sentencing judge, like an adjudicating jury, may place un
due emphasis on the evidence of prior convictions. In the case of a 
tainted jury verdict, however, the defendant is entitled to a new trial by 
a new jury where the infirm prior convictions cannot be admitted. With 
a sentencing judge no such easy solution is available, although some 
courts have assumed that Tucker requires limited disclosure to defense 
counsel of prior convictions contained in presentence reports,102 103 ap
parently on the theory that counsel then will be able to determine if any 
of the prior convictions had been obtained in violation of Gideon.™2,

99 Id. at 445.
100 See Carnley v. Cochran, 369 U.S. 506 (1962).
101 See Burgett v. Texas, 389 U.S. 107, 109 (1967).
102 See United States v. Picard, 464 F.2d 215 (1st Cir. 1972); United States v. Janiec, 

464F.2d 126 (3d Cir. 1972).
103 The issue has begun to trouble some courts. One court has determined that a fed

eral hearing is not required if the sentencing judge thinks the original sentence is still 
appropriate. See Lipscomb v. Clark, 468 F.2d 1321 (5th Cir. 1972). Another court, hold
ing that Ar ger singer is not retroactive, cited as its reasoning the effect of retroactivity 
on parole, probation and resentencing. See Potts v. Superintendent, 213 Va. 432, 192 
S£.2d 780 (1972). A third court has held that retroactivity of Leary v. United States 
invalidates a prior conviction obtained in violation of Leary. The invalidation of the 
prior conviction meant the commitment under the state’s habitual offender statute was 
invalid. Taylor v. United States, 472 F.2d 1178 (8th Cir. 1973); Ex parte Taylor, 484 
S.W.2d 748 (Tex. Crim. App. 1972); see Leary v. United States, 395 U.S. 6 (1969).

Were the implementation of the Tucker rule to reach the Supreme 
Court, the Court might be tempted to experiment with rules about dis
closure of presentence reports or use the technique of presumptions of 
individual response to trial judge sentencing behavior as it did in Pearce. 
A better approach to the issue would be for the Court to look at Tucker 
and Pearce together in order to begin the tentative outline of a theory 
of due process for sentencing. The Court could see that the two cases, 
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read together, involve the implementation of Professor Packer’s two 
values of the due process model. For the purpose of developing rules 
that deal directly with the questions of sentencing, the Court should 
treat the two values of fair trial and appellate review as involving one 
value or interest. That value is the form of adjudication in modern crim
inal law. Under this approach, the defendants in Tucker and Pearce are 
permitted to challenge the legality of their sentences because the basic 
form of the decision making in criminal law is at stake. If the Court is 
willing to define litigable issues at sentencing in terms of previous in
volvements with criminal adjudication, the Court should determine that 
the individuals within the criminal process have a cognizable interest in 
that form of adjudication.

To assert that individuals can litigate their prior involvement with the 
criminal law at sentencing is not to formulate a sentencing policy for 
the use of prior convictions. However, by redefining the issue involved 
in the use of prior convictions in terms of prior adjudication, the sen
tencing policy could be stated as a presumption that punishment may be 
inflicted solely on the basis of the offense for which the individual has 
been convicted in the instant case. That is the only conviction for which 
the sentencing judge can be sure that there has been a proper adjudica
tion in the broadest sense. Such a dispositional policy could be articu
lated as a constitutional principle of due process.104 Alternatively, the 
policy could be grounded in an interpretation of the thirteenth amend
ment. Functionally, the amendment could be read to create such a pre
sumption by an interpretation of the words “duly convicted.” 105 In con
junction with notions of due process the thirteenth amendment could be 
read to mean that trial judges should not be required to determine 
whether any prior conviction was obtained in conformity with consti
tutionally required standards. Rather the trial judge should be authorized 
to sentence for the convicted offense as the only one for which the in
dividual has been “duly convicted.”

104 See generally Cohen, supra note 10; Radish, Legal Norm and Discretion in the 
Police and Sentencing Processes, 75 Harv. L. Rev. 904 (1962); Pugh & Carver, supra note 
10.

105 See note 19 supra.

The suggestion that trial judges at sentencing cannot assume that in
dividuals with prior convictions are more dangerous than those without 
prior convictions does not mean that the legal system should not dif
ferentiate between the two classes of persons. The proposed rule recog
nizes a distinction between them by allowing first offenders to mitigate 
their sentences. The proposed analysis prohibits the trial judge from in
creasing sentences on the basis of prior convictions simply as a means 
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of questioning the assumption of greater dangerousness. Recidivist sta
tistics, while impressive to some public officials, do not prove the as
sumption.106 In effect the legal system must make a value determination, 
and the proposed analysis strikes the balance in favor of minimizing the 
amount of state interference. Legislation is required for the legal system 
to be authorized to impose special dispositions for persistent offenders. 
Existing habitual offender statutes may be inadequate as the policy un
derlying such statutes is not clear.107 The legislatures are limited in the 
types of assumptions they can make concerning the dispositions that 
should flow from legislatively prohibited conduct.108 More importantly, 
if the legislature wants to mandate dispositions based on assumptions 
about criminal behavior, as trial judges have done, it would be required 
to develop standards for predicting future behavior. This task presents 
difficulty since criminal adjudication in the modern sense generally is 
engaged in a process of determining what events occured in the past.109 
If, however, the legislature were willing to make clear that an habitual 
offender statute exists for the purpose of retribution, the courts would 
then be faced with the issue of whether the policy of retribution is a 
justification for the disposition and accompanying process of decision 
making.110

106 H. Packer 46-47.
107 See In re Lynch, 8 Cal. 3d 410, 503 P.2d 921, 105 Cal. Rptr. 217 (1972) (aggravated 

penalty for second conviction of indecent exposure unconstitutional). Compare Marshall 
v. Parker, 470 F.2d 34 (9th Cir. 1972), cert, granted sub nom., Marshall v. United States, 
93 S.Ct. 1429 (1973) 'with Watson v. United States, 439 F.2d 442 (D.C. Cir. 1970).

108 See notes 186-225 infra and accompanying text.
109 Cf., Goldstein & Katz, Dangerousness and Mental Illness—Some Observations cm the 

Decision to Release Persons Acquitted by Reason of Insanity, 70 Yale L.J. 225, 233-37 
(1960).

no Compare Furman v. Georgia, 408 U.S. 238, 304 (1972) (Brennan, J., concurring) 
(retribution not justified) with id. at 306 (Stewart, J., concurring) (retribution permis
sible). While habitual offender laws have withstood legal attack in the past, such acts 
may be reconsidered. See Katkin, Habitual Offender Laws: A Reconsideration, 21 U. 
Buff. L. Rev. 99 (1971).

Dispositional Criteria for Multiple Convictions. The present
manner of handling the problem of multi-count convictions under a 
single indictment is itself a demonstration of the need for new sentencing 
standards. Development of alternative standards requires a functional 
analysis by the appellate courts. Using such an analysis, the courts first 
should ascertain the legislative purpose in providing for various statutory 
schemes proscribing similar or related forms of conduct. Second, the 
analysis should generate hypotheses for the existence of a requirement 
of multiple count prosecutions in modern criminal law. Third, an inter
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est analysis of all the counts of conviction should be used to determine 
whether consecutive sentences, concurrent sentences or a general sen
tence should be imposed upon conviction.

Even where appellate courts assume that they have no general power 
to review sentences, they have attempted to develop some standards for 
the trial judge sentencing in multiple conviction situations.111 The ex
istence of multiple offenses within a statutory scheme proscribing sim
ilar conduct has not been treated as indicative of a legislative purpose to 
authorize trial judges to impose several sentences either consecutively 
or concurrently upon conviction. Rather, the appellate courts have used 
canons of statutory construction to develop standards for sentencing. 
Given a legislative scheme that allows for the prosecution and conviction 
of an individual on several counts or offenses under a single indictment, 
the appellate court can choose between the rule of leniency112 and the 
rule of harshness in determining legislative intent. The rule of leniency 
has been employed to require that the trial judge impose only a single 
sentence where the legislative intent as to multiple punishment is in 
doubt or where the intent was to provide alternative avenues of prosecu
tion or to create alternative classes of wrong doers differentiated by 
graduations of punishment.113 However, the rule of harshness is used if 
the appellate court perceives a clear legislative sentencing policy to au
thorize multiple punishments in the enactment of the statute.114 As a 
result of the use of the two canons of construction, a person convicted of 
various federal narcotic violations under a single indictment formerly 
was subject to consecutive sentences,115 while a person convicted of mul
tiple counts under the federal bank robbery statute was subject to only 
a single sentence. The justification offered for this disparity in treatment 
is based on the two kinds of perceived legislative policies towards sen
tencing in the enactment of the offenses.

111 See, e.g., Ladner v. United States, 358 U.S. 169 (1958); Prince v. United States, 352 
U.S. 322 (1957); United States v. Universal C.I.T. Credit Corp., 344 U.S. 218 (1952).

112 Note, Twice in Jeopardy, 75 Yale L.J. 262, 313 (1965).
113 But see Gore v. United States, 357 U.S. 386, 391 (1957).
114 Id.
115 Id. at 388.
116 See Heideman v. United States, 281 F.2d 805 (8th Cir. 1960) (six forged money 

orders—six convictions); Carlson v. United States, 274 F.2d 694 (8th Cir. 1960) (forged 
checks—four years for each of four checks).

The harshness-leniency distinction leads to haphazard applications116 
since the distinction assumes, in line with the existing analysis, that the 
development of standards for sentencing is essentially a legislative pre
rogative. Under the proposed model, the principles of dispositions for 
multiple convictions should be developed through an interest analysis. 
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The goal of such principles is to define the limits of the trial judge’s 
authority to impose what should be viewed as unnecessary judicial mul
tiplication of punishment. The multiple disposition dilemma under the 
federal bank robbery statute presents an example of the inadequacy of 
present attempts to develop appropriate standards under a statutory 
scheme which defines several ways in which an offense can be com
mitted.117 118

117 The federal bank robbery statute reads in part:
(a) Whoever, by force and violence, or by intimidation, takes, or attempts 

to take, from the person or presence of another any property or money or 
any other thing of value belonging to, or in the care, custody, control, man
agement, or possession of, any bank, credit union, or any savings and loan 
association; or

Whoever enters or attempts to enter any bank, credit union, or any sav
ings and loan association, or any building used in whole or in part as a bank, 
credit union, or as a savings and loan association, with intent to commit in 
such bank, credit union, or in such savings and loan association, or building, 
or part thereof, so used, any felony affecting such bank, credit union, or 
such savings and loan association and in violation of any statute of the United 
States, or any larceny—

Shall be fined not more than $5,000 or imprisoned not more than twenty 
years, or both.

(b) Whoever takes and carries away, with intent to steal or purloin, any 
property or money or any other thing in value exceeding $100 belonging 
to, or in the care, custody, control, management, or possession of any bank, 
credit union, or any savings and loan association, shall be fined not more 
than $5,000 or imprisoned not more than ten years, or both; or

Whoever takes and carries away, with intent to steal or purloin, any 
property or money or any other thing of value not exceeding $100 belonging 
to, or in the care, custody, control, management, or possession of any bank, 
credit union, or any savings and loan association, shall be fined not more 
than $1,000 or imprisoned not more than one year, or both.

(c) Whoever receives, possesses, conceals, stores, barters, sells, or disposes 
of, any property or money or other thing of value knowing the same to 
have been taken from a bank, credit union, or a savings and loan association, 
in violation of subsection (b) of this section shall be subject to the punish
ment provided by said subsection (b) for the taker.

(d) Whoever, in committing, or in attempting to commit, any offense de
fined in subsections (a) and (b) of this section, assaults any person, or puts 
in jeopardy the life of any person by the use of a dangerous weapon or de
vice, shall be fined not more than $10,000 or imprisoned not more than 
twenty-five years, or both.

18U.S.C. § 2113(a)-(d) (1970).
118 352 U.S. 322 (1957).
119 Id. at 328.

In United States v. Prince™ the Supreme Court held that, for pur
poses of sentencing, the conviction of an individual for both entering 
with intent to rob and armed robbery constituted one offense. The Court 
reasoned that the lesser offense merged into the more aggravated count119 
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and therefore vacated the trial judge’s 20 and 15 year consecutive terms 
and ordered resentencing.120

120 Id. at 329.
121 See note 117 supra.
122 449F.2d 544 (3d Cir. 1971).
123 Fed. R. Crim. P. 35.
124 See Heflin v. United States, 358 U.S. 415 (1959).
125 See United States v. Corson, 449 F.2d 544, 552 (3d Cir. 1971) (Hastie, J., dissenting).
126 449F.2d at 550-51.
127 Id. at 552.
128 Id. at 550.
129 See United States v. Phillips, 403 F.2d 963 (6th Cir. 1968).

The logical extension of the Court’s merger theory, however, neces
sarily will not prevent the multiplication of punishment if the trial judge 
has imposed a greater term under section 2113(a) than under section 
2113(d) of the federal bank robbery statute.121 Such was the case in 
United States v. Corson122 where the trial judge under a three count in
dictment had sentenced the defendant to 10 years under Count I for 
violation of section 2113(a) to be followed by a five year term for the 
violation of section 2113(a) charged in Count II. The defendant also 
was sentenced to five years probation under Count III for violation of 
section 2113(d), to run consecutively after the expiration of the prior 
15 year term. Two years after his imprisonment, the defendant filed a 
motion under rule 35 of the Federal Rules of Criminal Procedure pro
viding for the correction of an illegal sentence at anytime.123 The court 
faced a dilemma because of previous interpretation of the scope of the 
trial judge’s power to modify a sentence under rule 35,124 and a logical 
interpretation of the merger theory meant that the only count that sur
vived the merger was Count III.125 A desire for strict symmetry in the 
supposedly rational theory of merger of counts did not prevent the 
court from realizing the absurdity of allowing the defendant suddenly 
to be on probation or “set free” as the dissent urged.126 The court’s solu
tion was to require a general sentence on all counts rather than a single 
sentence on any particular count,127 thereby preserving the right of the 
defendant to appeal the conviction on any one count128 and preventing 
the multiplication of punishment. However, the court had modified ex
isting practice without explicit discussion. Because the imposition of con
secutive or concurrent sentences under the bank robbery statute had 
been viewed as a technical error, a motion under rule 3 5 previously had 
not required the presence of the defendant for correction.129 Here the 
appellate court viewed the entire sentencing process as illegal since it 
was the culmination of sentencing that was error. Thus an order vacating 
the sentence on any particular count recently approved by the higher
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court would not correct the error. The appellate court required the 
presence of the defendant and required a resentencing, apparently with 
the presence of counsel over four years after his original sentence had 
been imposed.130

130 Id. at 964-65. It is not clear what function counsel performs at this resentencing 
other than protecting against an increased sentence, assuming an increase is impermissible 
in this situation. Cf. United States v. Chapman, 448 F.2d 1381 (3d Cir. 1971).

131 See United States v. Shelton, 465 F.2d 361 (4th Cir. 1972).
132 United States v. Welty, 426 F.2d 615, 618 (3d Cir. 1970).
133 See generally Johnson, Multiple Punishment and Consecutive Sentences: Reflections 

on the Neal Doctrine, 58 Calif. L. Rev. 357 (1970).
134 See R. Donnelly, J. Goldstein, & R. Schwartz, Criminal Law 377-395 (1962).

The result in the case is correct under the analysis proposed, but the 
court refuses to acknowledge that despite hundreds of opinions dealing 
with the Prince doctrine, multiple sentences still exist.131 The court should 
have faced the issue of trial judge discretion directly. The heretofore 
technical error in sentencing is evidence of an improper exercise of judi
cial discretion. The error is an indication that the judge has failed to 
understand that the legislature grants him limited authority to sentence.132 
A trial judge who ignores the implications of Prince in his sentencing has 
failed to understand the narrow federal interest in defining the conduct 
as criminal and the narrow scope of his dispositional power. The appel
late court should articulate that, in terms of an interest analysis, the fed
eral bank robbery statute promotes the federal government’s interest in 
private property. Such an analysis would allow an appellate court to 
generate the other sentencing questions such as whether as a general rule 
a term of incarceration should be imposed for a violation of the statute, 
and if so, how long a period of incarceration is ordinarily necessary.

The interest analysis could be applied more generally when an ap
pellate court faces a situation of multiple convictions. A state with com
plete administrative sentencing such as California would want to take 
into consideration the fact that another state agency would decide the 
period of incarceration in setting parole eligibility periods.133 A state 
with a more conventional minimum and maximum indeterminate sen
tencing scheme should move towards a system of general sentences based 
on the interest sought in the counts adjudicated. If the crimes are un
related in terms of an interest analysis a single sentence for each interest 
might be permissible.

The proposed analysis, however is insufficient at this juncture to sug
gest a policy to deal with multiple sentence problems involving two juris
dictions,134 as where a defendant serving a sentence in state A is before 
a sentencing judge in state B. The analysis does suggest, however, that an 
appellate court seeking to develop such a policy should recognize that 
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the sentencing problem relates to the two states’ policy or lack of policy 
on detainers. A broader question which also must be resolved where an 
individual faces multiple punishment in different jurisdictions is the de
gree of state control the total legal system may impose upon any one 
individual.135

135 Id.
136 See Schaefer, Unresolved Issues of the Lava of Double Jeopardy, 58 Calif. L. Rev. 

1391, 1398 (1970); Note Multiple Prosecution and Punishment of Unitary Criminal Con
duct—Minn. Stat. § 609.035, 56 Minn. L. Rev. 646, 660 (1972).

137 See generally Note, Civil Disabilities of Felons, 53 Va. L. Rev. 403 (1969).
138 Sec Dworkin, The Model of Rules, 35 U. Chi. L. Rev. 14 (1967).
139 But for other government purposes the fifth amendment is not defined in such a 

fashion. Cf. Meltzer, Privileges Against Self-Incrimination and the Hit-and-Run Opinions, 
1971 Sup. Ct. Rev. 1.

While the proposed analysis cannot suggest a clear path of reform to 
deal with all the problems of multiple punishment, appellate courts should 
begin to use the interest analysis to develop policy for multiple sentences. 
Judicially developed policy can distinguish the problems of multiple 
prosecution from the problems of multiple punishment although they 
are related under the interest analysis. Of particular importance are the 
emerging principles that will require a joinder of factually related claims 
in a single prosecution.136 Furthermore, judicially developed criteria can 
take into account the possible effects of multiple sentences upon indi
viduals in other parts of the dispositional process. While the adverse ef
fect of multiple sentences on parole release now is postulated rather than 
demonstrated,137 the judicial policy can evolve as decisions of correction
al officials become more visible to the judiciary. The failure of the pro
posed analysis to offer more guidance to appellate courts attempting to 
deal with the problems of multiple sentences in part is attributable to 
the failure of courts and commentators to develop legal rules to deal 
with the primary issues of single count sentencing.

The Effect of the IndividuaTs Refusal to Cooperate 'with the Legal Sys
tem. The proposed analysis postulates that one of the interests
promoted by the criminal laws is a concept of individual liberty, al
though that concept may be only a policy from which to generate spe
cific principles and rules138 and its implications for criminal law decision 
making are far from clear. However, the definition of the concept of 
liberty for some purposes may be derived from the fifth amendment in
sofar as the amendment embodies a right of individual non-cooperation 
with the criminal process.139 Despite some attempt to extend such a 
right beyond adjudication to the disposition decision, a defendant’s re
fusal to cooperate with the legal process by refusing to come forward 
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with information about the nature of his crime still may be used to justify 
the imposition of a harsher sentence than if the defendant had coop
erated. Under the proposed analysis, appellate courts should review the 
application of fifth amendment principles and, therefore, must define the 
scope of the individual’s right to refuse to cooperate with the legal sys
tem at disposition.

Where the guilt or innocence of the individual is being adjudicated, 
the legal system defines the concept of individual liberty to mean that 
the individual has a right not to cooperate with the adjudicatory process. 
As a principle of constitutional dimensions, this right often is embodied 
in the concept underlying the fifth amendment that the government 
should shoulder the entire burden of adjudication.140 In the investigative 
phase of the criminal process, the fifth amendment has been interpreted 
to mean that government officials have an obligation to inform the in
dividual of his right to silence or non-cooperation.141 This right extends 
through trial, and the judge and the prosecutor may not even comment 
on the accused’s silence for fear that the jury might infer guilt from the 
accused’s failure to testify.142 Finally, the Supreme Court has evaluated 
the effect of various statutory sentencing schemes on the accused’s right 
of non-cooperation and has invalidated schemes that tended to encourage 
individuals to forfeit such rights.143

140 See United States v. Kastigar, 406 U.S. 441 (1972); Murphy v. Waterfront Comm’n 
of. New York, 378 U.S. 52 (1964).

141 See Miranda v. Arizona, 384 U.S. 436 (1966).
142 See Griffin v. California, 380 U.S. 609 (1965).
143 See United States v. Jackson, 390 U.S. 570 (1968).

For appellate courts even to suggest that the fifth amendment means 
that the individual has the same right not to cooperate at sentencing as 
he has during adjudication demonstrates the need to distinguish between 
adjudication and disposition. The essence of any disposition compels the 
individual’s cooperation. In fact, the fifth amendment embodies a right 
not to cooperate at adjudication because the result of the adjudicatory 
process is disposition. By maintaining the distinction between disposition 
and adjudication, the goal of minimizing state control could mean that 
some limits to the state’s power to compel individual cooperation may 
exist. Before any such interest analysis is possible, however, overall stand
ards for disposition must be developed. To be able to articulate standards 
for sentencing, the appellate courts must isolate the purpose of disposi
tion in the given case. With a purpose of disposition in mind, a court 
then is able to decide what minimal amount of individual cooperation 
must be required in order to achieve the dispositional goal.
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Courts committed to the existing approach to sentencing recognize 
the need for some evidence on which to base their disposition decisions, 
and the practice of using pre-sentence reports thereby has developed. 
In their attempts to individualize sentencing, courts have relied on a 
wide range of evidence which concerns the convicted persons. Because 
the trial judge has complete discretion in the use of this information in 
his decision, the defendant and his lawyer have had little need to examine 
the report.

A few courts have recognized some danger in the use of pre-sentence 
reports and require that the report be disclosed to the defendant’s law
yer.144 Consistent with the existing analysis, the lawyer is given an op
portunity to demonstrate the inaccuracy or unreliability of the informa
tion in the report.145 The idea that the lawyer might use the information 
gained through disclosure to request the application of a particular rule 
of sentencing has not yet been developed. Furthermore, the rule of trial 
judge discretion in sentencing through the use of pre-sentencing reports 
in at least some instances is equivalent to a rule of probation officer dis
cretion, since it is the probation officer who gathers the information used 
by the judge. The legal system, however, provides no guidance as to 
what kinds of information are relevant since no rules currently exist for 
the grant or denial of probation. The need to control probation officers 
has been indicated by some courts, but without explicit discussion of 
sentencing policy.

144 See State v. Kunz, 55 N.J. 128, 259 A.2d 895 (1969).
145 See Note, Disclosure of Presentence Reports: A Constitutional Right to Rebut 

Adverse Information by Cross-Examination, 3 Rut. Camden L.J. Ill (1971).
146See United States ex rel. Brown v. Rundle, 417 F.2d 282 (3d Cir. 1969).

When the probation officer exceeds his admittedly wide latitude in 
gathering information about the defendant, the sentence imposed by the 
trial judge constitutionally is invalid if the judge relied upon the informa
tion.146 The rule apparently is that a confession—information from the 
individual about to be sentenced—not legally admissible at adjudicative 
stages may not be used as evidence in sentencing. The purpose behind the 
rule appears to be to keep the probation officer from asking improper 
questions of the defendant and is not an attempt to overturn an incorrect 
sentence. Clearly, therefore, there currently is no way to ensure the im
position of a proper disposition at resentencing. The ineffectiveness of 
the rule demonstrates the need to develop standards that determine what 
evidence is relevant and rules that prevent probation officers from ex
ercising more coercive power over an individual’s fate than is necessary.
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More generally, guidelines are needed for determining what are the 
proper means of gathering evidence for the sentencing decision.147

147 Existing analysis is inadequate to determine what means of gathering evidence for 
the sentencing decisions are proper. Compare United States v. Verdugo, 402 F.2d 599, 
616 (9th Cir.) (Browning, J., separate opinion), cert, denied, 397 U.S. 925 (1968) (in
dication that an individual’s “right” of privacy is violated by the use of illegally seized 
evidence at sentencing) 'with United States v. Schipani, 315 F. Supp. 253 (E.D.N.Y.), 
aff’d, 435 F.2d 26 (2d Cir. 1970), cert, denied, 401 U.S. 983 (1971) (refusal to reduce 
a sentence where the judge has used evidence illegally obtained by the police in the 
original sentence). Using the concept of liberty as a tool of analysis rather than the 
broad notions of an exclusionary rule or rights of fairness, it is apparent that the Second 
Circuit result is the correct view. The important issue at sentencing is control over a 
particular state official—the probation officer—whose conduct will affect the individual 
directly. To the degree the concept of liberty is viewed as embodying the notion of 
non-cooperation, the rule requiring a resentence where the probation officer questioned 
improperly is a correct one. See United States ex rel. Brown v. Rundel, 417 F.2d 282 
(3d Cir. 1969). However, if the primary purpose of the fourth amendment is to protect 
individuals from unreasonable government intrusion, the supervision by the probation 
officer is a form of government control that entails some intrusions upon the individual.

Any attempt to develop legal rules for disposition should recognize that a dispositional 
official like a probation officer, who is of most immediate concern to the convicted in
dividual, may make intrusions upon the individual that an investigative agent cannot. 
Similarly, the dispositional official cannot perform the functions of an investigative 
agent. Thus the probation officer in charge of a halfway house can search an inmate’s 
room without a warrant but cannot question the inmate about the crime without legally 
required warnings. State v. Williams, 486 S.W.2d 201 (Mo. 1972).

What types of constitutional infirmity in a prior conviction render its use as evidence 
at sentencing illegal has also divided courts. Compare United States v. Penta, 475 F.2d 
92, 96 (1st Cir. 1973) (Aldrich, J., concurring) with Beto v. Stacks, 408 F.2d 313 (5th Cir. 
1969).

148 See United States v. Scott, 419 F.2d 264 (D.C. Cir. 1969).
149 See United States v. Thomas, 368 F.2d 941 (5th Cir. 1966).
150 See Frankel, supra note 6, at 9.

Under existing analysis, some appellate courts have discussed the rela
tionship of plea bargaining to the trial judge sentencing policy. When a 
trial judge indicated on the record, perhaps foolishly under present 
standards, that he gave the defendant a harsher sentence because the de
fendant had pleaded not guilty after his codefendant pleaded guilty, an 
appellate court invalidated the sentence.148 The appellate court thought 
that the effect of such a policy of differentiation at sentencing tended to 
discourage other defendants from pleading not guilty. In another de
cision, a trial judge indicated that he had imposed a harsh sentence be
cause the defendant had pleaded not guilty; the appellate court invalidated 
the sentence, but without defining the parameters of the defendant’s fifth 
amendment right not to cooperate at sentencing.149 In most cases, ap
pellate courts have no evidence on which to invalidate the trial judge’s 
sentence because trial judges generally are not required to state the 
grounds for the sentence they impose.150 The appellate decisions discussed 
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above simply may encourage trial judges not to give any indications as 
to the reasons for their decisions, thus decreasing the amount of evidence 
available for appellate review.

The failure of the courts to articulate the impact on sentencing of the 
accused’s right not to cooperate with the legal process, as recognized at 
adjudication, has led to a dilemma for the criminal law. A defendant 
who received the maximum sentence for the crime he had committed 
argued that his fifth amendment rights had been violated where the trial 
judge indicated that the sentence had something to do with the failure 
of the defendant to come forward with more information about the na
ture of his crime.151 Consistent with the proposed analysis, the trial judge 
had reasoned that the crime was one of public corruption which was a 
crime against state processes. The apparent sentencing policy was deter
rence of others.152 Furthermore, the judge specifically stated that where 
the crime of public corruption was involved, he was under no obligation 
to consider rehabilitation as a possible goal of sentencing.153 Because the 
defendant refused to identify others who may have been involved with 
the public corruption, the trial judge reasoned that there was no reason 
to mitigate the sentence.154 On review, the appellate court simply dis
missed the defendant’s fifth amendment claim on the grounds that the 
defendant’s right of appeal had not been infringed and that the sentence 
was within the trial judge’s discretion.155 The trial judge’s opinion ex
plicitly had raised a serious issue of sentencing policy concerning whether 
sentencing may be used as an investigative tool to expose the alleged 
criminal activity of others. Under the proposed analysis, the appellate 
court should have decided whether such sentencing policy constituted 
too much legal control over the particular individual who happened to 
be apprehended and convicted.156 By sidestepping these issues, the ap
pellate court failed to develop sentencing standards badly needed by the 
lower courts.

151 United States v. Sweig, 454 F.2d 181 (2d Cir. 1972).
152 See id. at 182 n.2.
153 Id.
154 If the defendant later cooperated, the parole board might mitigate the sentence at 

that time. See United States v. Vermeulen, 436 F.2d 72 (2d Cir. 1970), cert, denied, 402 
U.S.911 (1971).

155 454 F.2d at 183-84.
156 Admitting the morality of deterrence of others as a legitimate goal of sentencing 

of a given individual does not lead necessarily to the conclusion that the legal system 
should use the particular individual to apprehend other suspected individuals. See gen
erally Andenaes, The Morality of Deterrence, 37 U. Chi. L. Rev. 649 (1970).

A rule for dispositions that the trial judge should not consider mitiga
tion of the sentence in a crime of public corruption unless the defendant 
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comes forward to identify his cohorts may well be compatible with the 
proposed approach. The interest analysis attempts to limit state control 
over convicted individuals to the minimum extent necessary to achieve 
the state’s dispositional goal. Rules for sentencing thus must strike a bal
ance between the government’s need for information to pursue its disposi
tional goal and the individual’s right of non-cooperation. In this context, 
the goal of promoting a concept of individual liberty plays a large role in 
criminal law decision making.

The selection of the permissible range of dispositions that is authorized 
upon any adjudication of criminality is, of course, a legislative function. 
Even under the interest analysis some judicially developed rules for sen
tencing, particularly those replacing the latitude traditionally granted to 
trial judges, similarly would be subject to legislative modification or 
reversal. Nevertheless, such legislative review would have to be guided 
by some judicially-imposed limitations since the judiciary has the power 
to declare some legislatively authorized dispositions illegal. Other judicial
ly developed rules might reflect policies so fundamental to modern crim
inal law that they would have a constitutional basis not subject to direct 
legislative modification. If the legislature disagreed with a particular 
penal policy articulated in court opinions developing or applying rules 
of sentencing, it should reformulate the policy only after careful con
sideration of the implications of the court’s policy for legal rule making.

Part II

Allocating Decision Making Responsibility Between the Judiciary 
and Criminal Administrative Agencies

The extension of the due process revolution to sentencing has ended 
the era of judicial reluctance to review inmates’ complaints against cor
rection officials’ decisions.157 Courts no longer speak in terms of “grace” 
or “privilege” 158 when reviewing constitutional challenges to correction 
decisions concerning internal prison discipline and parole. However, un
less all decisions by correction officials are to involve constitutional is
sues for judicial resolution, principles of limitations on judicial review 
must be found to guide courts in deciding the question of which decisions 
may be left to the discretion of correction officials and which must be 
approved or disapproved by the judiciary.

157 See Haines v. Kerner, 404 U.S. 519 (1972); McGinnis v. Royster, 332 F. Supp. 973 
(S.D.N.Y. 1971), rev'd, 410 U.S. 263 (1973); rf. Preiser v. Rodriguez, 411 U.S. 475 (1973).

158 See Morrissey v. Brewer, 408 U.S. 471, 474 (1972).

The answer to that broad question lies in a legal analysis that allocates 
decision making between the judiciary and criminal administrative agen
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cies. The analysis previously proposed to develop standards for trial 
judge sentencing begins with the concept of individual liberty embodying 
the overall goal of minimizing the amount of state control over convicted 
individuals. This concept should begin the analysis of post-sentencing 
problems as well. An equally important goal, but one which potentially 
conflicts with the goal of minimizing state control, is that of maintaining 
state control over convicted individuals. This continuing control should 
be justified because, if the proposed approach to sentencing in Part I is 
adopted, there should be some assurance that the individuals in prison 
are those whose incarceration will promote the goals of the legal system. 
Another point of departure is the distinction between adjudication and 
disposition. The effect of the distinction in the post-sentence area is that 
it permits courts to recognize that parole and prison officials are not, and 
should not be, the same kind of decision makers as judges, and that the 
rules developed should reflect this difference. The present analysis used 
in judicial review of intra-prison discipline practices and parole decisions 
often has achieved the proper allocation of decision making responsibil
ity, but the courts have not always recognized explicitly the issue of 
proper allocation. The proposed analysis makes explicit the issue of al- 
ocation and raises questions for judicial resolution if the present trend 

of judicial review of correction decisions continues.

LIMITATIONS ON THE ADMINISTRATION OF SANCTIONS WITHIN THE 
STATE INCARCERATION PROCESS

Legislatures have delegated to a variety of agencies the authority to 
control inmates confined in penal institutions.159 Like most administrative 
bodies, these agencies have implicit rule making powers that include the 
power to promulgate rules of conduct. The penal institutions are unique 
among criminal administrative agencies in that the penal officials may 
develop formal and informal processes to impose sanctions for breaches 
of rules and regulations. Prison officials may impose sanctions by altering 
the terms upon which an inmate receives food, clothing, and medical 
care, and even by limiting the social intercourse available with other 
inmates. Applying the concept of liberty, a court should determine 
whether the limitations on individual freedom which these sanctions 
represent are rational in terms of the purposes of the confinement.

159 See, e.g., 18 U.S.C. §§ 4001, 4002 (1970); Ark. Stat. Ann. § 46-131 (1964); Conn. 
Gen. Stat. Ann. § 18-81 (Supp. 1973); Fla. Stat. Ann. §§ 944.09, 944.14 (1973).

The judiciary should modify its present constitutional analysis of the 
wide variety of sanctions used in prison. The courts first should limit the 
rule making power of the prison administration to the promulgation of 
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rules that articulate what conduct will subject an individual to some 
sanction. Second, a proceeding to determine whether the proscribed con
duct has occurred should be required to insure the legitimacy of the im
position of any sanctions. Third, the courts should limit the form and 
nature of the sanctions available to prison officials.

Limits on Promulgation. Judicial limitations on the authority of
prison officials to proscribe conduct through prison rules serve two pur
poses. First, such limitations are a means of requiring a logical nexus be
tween conduct sanctioned by prison rules and the purpose of confine
ment in the particular institution. Prison officials should not be able to 
proscribe conduct which, had it occurred outside the institution, would 
have been adjudicated in the criminal process. “Low visibility” prison 
fact finding cannot perform all of the functions of criminal adjudication, 
especially to the extent that criminal adjudication is the means of articu
lating the fundamental interests of modem criminal law. Second, the 
proposed limitations on the rule making power of prison officials force 
such officials to consider the implications of the concept of individual 
liberty within the prison. In devising a prison disciplinary code under 
these limitations, the prison officials still have the option of reviewing the 
offending conduct in an intra-prison fact finding process, subjecting the 
accused inmate to a criminal adjudication, or of not applying any legal 
machinery to the situation. When the last option is chosen, a concept of 
liberty is promoted within the state confinement process in that the con
duct cannot further be sanctioned by any state official.

The first limitation that the judiciary should impose upon the cor
rection officials’ rule making power is that there must be written rules.160 
Within the broad goal of protecting the security of the particular insti
tution, the prison officials should devise rules to protect the inmates and 
prison employees from invasions of their persons and private property. 
However, the scope of these rules should be limited so as to minimize 
overlap with the protections provided by the criminal process for bodily 
security and private property.

160 See L. Fuller, The Morality of Law 46 (rev. ed. 1969).

The proper exercise of this rule making power may be demonstrated 
in the development of prison rules concerning assaults in a maximum 
security prison. Simple assaults between inmates should be governed by 
rules which recognize that when individuals live together in close prox
imity, some interference with bodily security is inevitable. The rules also 
must recognize that, despite the goal of protecting bodily security in the 
criminal law, there are instances where the legal system chooses not to 
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use its most coercive sanctions against an individual guilty of assault, as 
in the case of simple assaults between family members.161 By analogy, 
the occurrence of conduct in the prison that otherwise might lead to a 
minor criminal conviction need not require criminal adjudication if the 
intra-prison discipline process serves some minimal social function. By 
“sanctioning” the simple assault within the prison, the legal system pro
motes the security of the prison through the use of the least coercive 
instrument.

161 See notes 222-225 infra and accompanying text.
162 See, e.g., Jackson v. Bishop, 404 F.2d 571 (8th Cir. 1968); Wright v. McMann, 387 

F.2d 519 (2d Cir. 1967); Ramsey v. Ciccone, 310 F. Supp. 600 (W.D. Mo. 1970); Holt 
v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970), aff’d, 442 F.2d 304 (8th Cir. 1971); Jordan 
v. Fitzharris, 257 F. Supp. 674 (N.D. Cal. 1966); Commonwealth ex rel. Bryant v. Hen
drick, 444 Pa. 83, 280 A.2d 110 (1971). See also Radish, Legal Norm and Discretion in the 
Police and Sentencing Processes, 75 Harv. L. Rev. 904 (1962).

The allocation to prison officials of responsibility to define a simple 
assault allows the scope of the category to be determined at the appro
priate level. Thus, a minimum or medium security prison may have a 
broader category of simple assaults than a maximum security institution. 
The goal of maintaining prison security may be given a different empha
sis in each kind of institution. By delineating the question for rule mak
ing, the judiciary simply would be recognizing that the matter is within 
the expertise of the prison officials who can best determine what risks 
they are willing to take in devising rules of conduct within the range 
of sanctions available.

However, if the charge against an inmate is aggravated assault against 
a prison guard or fellow inmate, the intra-prison discipline system may 
be an inappropriate agency to apply sanctions. The alleged conduct is 
sufficiently serious to invoke the criminal process, and the prison pro
cedures lack the legitimization necessary to justify the imposition of 
major dispositions. The courts should limit the rule making power of the 
prisons where serious crimes are involved, thereby preserving the ad
judicative functions of the criminal law and avoiding serious constitu
tional questions.

Another broad limitation on the rule making power of prisons which 
already has been adopted by some courts is the application of a “standard 
of necessity” in reviewing prison officials’ decisions.162 The proposed 
analysis would articulate the necessity standard in terms of the concept 
of individual liberty and protection of prison security. For instance, one 
court recently held that an inmate could not be sanctioned for writing 
a letter critical of the prison administration to someone outside the pris
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on.163 Although the court spoke solely in terms of the inmate’s right of 
free expression,164 an equally significant consideration was that the con
duct presented no threat to prison security.165

163 See Morales v. Schmidt, 340 F. Supp. 544 (W.D. Wis. 1972), rev'd, 12 Crim. L. Rep. 
2378 (7th Cir., Jan. 17, 1973).

164 See id. at 544-45.
165 Id. at 553-54; see Note, Prison Mail Censorship and the First Amendment, 81 Yale 

L.J.87, 108-11 (1971).
166 Colen v. Norton, 10 Crim. L. Rep. 2358 (D.C. Conn. 1972).
167 Cluchette v. Procunier, 328 F. Supp. 767, 781-85 (N.D. Cal. 1971).
168 Id. at 784-85.
169 McGinnis v. Royster, 332 F. Supp. 973 (S.D.N.Y. 1971), rev’d, 410 U.S. 263 (1973).

In another decision, prison officials were not permitted to punish an 
inmate for kissing his wife good-bye while on work release.166 While the 
court spoke in terms of the adverse effects upon rehabilitation in limiting 
social intercourse, the result should have been justified on the basis of the 
standard of necessity and the requirement of pre-existing rules. There is 
no clear necessity to prohibit the inmate’s ordinary social intercourse 
while on work release. Furthermore, the court could have decided the 
case by holding that conduct which does not violate any specific pre
existing rules cannot be sanctioned. The latter rationale does not require 
the court to endorse a particular penal policy and thereby allows leeway 
for the development of specific rules by prison officials to govern the 
conduct. The prison administration might be able to justify a specific 
rule prohibiting or limiting social intercourse on work release on the 
basis of some policy behind the work release program, and such a rule 
might prohibit the kissing. The purpose of forcing legal distinctions to 
be made on the basis of the policies behind work release rather than the 
harm or value in kissing is to minimize the direct interference by the 
state with normal social intercourse.

Legitimizing the Imposition of Prison Sanctions. Courts have
begun to apply principles of “rudimentary due process” 167 to the review 
of sanctions imposed by prison administrators, leading to a requirement 
that some legitimizing process take place before the inmate is made to 
suffer “grevious loss.” 168 Under the approach, grevious loss to the in
mate involves denial of the benefits of normal social intercourse in prison 
or collateral consequences such as loss of good time credit.169 The legiti
mizing process under current practice most frequently involves the fol
lowing features:

1) Notice of accusation and of the evidence against the accused 
inmate;

2) An opportunity to rebut the evidence presented;
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3) A hearing before a person not directly involved in the alleged 
incident of misconduct; and

4) A written decision.170

170 See Landman v. Royster, 333 F. Supp. 621, 653-54 (E.D. Va. 1971); Cluchette v. 
Procunier, 328 F. Supp. 767, 781-85 (N.D. Cal. 1971).

171 See Cluchette v. Procunier, 328 F. Supp. 767, 783 (N.D. Cal. 1971). Alternatives to 
requiring the presence of lawyers should be considered in selecting the means to protect 
inmates’ rights. Compare Hooks v. Wainwright, 352 F. Supp. 163 (M.D. Fla. 1972) 'with 
Cluchette v. Procunier, 328 F. Supp. 767 (N.D. Cal. 1971). A “lay advocate” or law 
student could be used as a decision maker in the criminal law for some purposes. Cf. 
Argersinger v. Hamlin, 407 U.S. 25, 40 (1972) (Brennan, J., concurring); Johnson v. 
Avery, 393 U.S. 483, 491 (1969) (Douglas, J., concurring).

172 328 F. Supp. at 782-84.

Such a fact finding process would better serve its purposes of legitimiz
ing the imposition of a prison sanction if its scope were defined by a 
limitation on the power of the prison to promulgate disciplinary rules. 
The potential for such a limitation was ignored when one of the many 
courts which engaged in rudimentary due process analysis held that the 
presence of counsel is required at a prison disciplinary hearing whenever 
the alleged offending conduct also could lead to a criminal prosecution.171 
The court also required adequate notice, cross examination of adverse 
witnesses, a decision based on submitted evidence, a decision by an un
biased fact finder, and a right to appeal to afford the inmate due proc
ess.172 The court should have analyzed the issue in terms of the compe
tence of the prison disciplinary hearing to adjudicate conduct that might 
lead to the imposition of another prison term. The proposed analysis sug
gests that an aggravated assault on a prison guard should not be treated 
as a violation of a prison rule, but rather that the regular criminal process 
should be invoked. The court should have enjoined the prison from con
ducting any disciplinary proceeding and ordered a speedy trial for the 
inmate. Had this approach been taken, the judiciary could have de
veloped a rule for allocating decision making which recognized that the 
adjudication of criminality is a judicial function.

In general, the existing rudimentary due process analysis of prison dis
ciplinary hearings should be viewed in terms of allocating decision mak
ing. So viewed, administrative review of the prison’s imposition of sanc
tions also should be required. If each prison has its own disciplinary rules 
and process of determining violations, the right to appeal to the depart
ment of corrections further legitimizes prison decisions. Overall penal 
policies in a given jurisdiction would be developed by the department 
and applied in its review of prison decisions. These policies should be 
explicitly articulated, and the department should be required to give 
written reasons for its approval or modifications of prison decisions. For 



1973] Sentencing 41

instance, a department of corrections might approve a prison’s hearing 
procedures which were modeled on the mediation method of resolving 
disputes. An articulation of the reasons for a department’s approval of 
such a procedure in terms of overall policy also would increase the likeli
hood of judicial approval if the procedure were questioned by any in
mate.173

173 See Note, Bargaining in Correctional Institutions: Restructuring the Relation Be
tween the Inmate and the Prison Authority, 81 Yale L.J. 726, 729-34 (1972).

174 See Jackson v. Bishop, 404 F.2d 571 (8th Cir. 1968).
175 See Landman v. Royster, 333 F. Supp. 621, 627-28 (E.D. Va. 1971).

Judicial review would be necessary to correct possible mistakes of the 
prison fact finding process. The scope of judicial review should be lim
ited to review of the decisions and the rules enunciated by the depart
ment of corrections. However, the judiciary also might have to inter
vene to protect constitutional rights by directing that an individual’s con
duct be adjudicated either through the regular criminal process or the 
intra-prison disciplinary process. Ideally the courts should intervene to 
determine the proper forum before any adjudication takes place; how
ever, this intervention more likely will be an after-the-fact determination 
that the individual was properly or improperly processed. The litigable 
issues before the courts increasingly should become whether the factual 
determination was supported by the evidence and whether the processes 
of promulgation and adjudication conform to the purposes of intra-prison 
disposition.

Limits on the Nature of Disposition. The process of delineating
the scope of sanctions prison officials may impose already has begun un
der existing analysis. The use of corporal punishment, other forms of 
physical abuse,174 and overly restrictive diets175 have been declared im
permissible dispositions for the violation of prison disciplinary rules. The 
total control exercised over the individual by the prison institution re
quires a careful delineation of sanctions. The use of segregation as a 
sanction for violating a prison rule against assault may be permissible, 
but the denial of medical care while in solitary may not be. The loss of 
recreational privileges or work privileges may be appropriate for lesser 
violations such as possession of contraband or theft of prison property 
or the property of other inmates. Given the broad scope for the promul
gation of rules by the institutions and the nature of intra-prison adjudica
tion, the dispositional devices available to correctional officials should be 
limited. Wide discretion in the maximum and minimum number of days 
in solitary confinement would tend to lead to arbitrary use of official 
state power. The process of promulgation properly should include con
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sideration of whether mandatory penalty schemes for an intra-prison 
discipline system would tend to promote more rational dispositions.176

176 Cf. American Friends Service Committee, Struggle for Justice 147-48 (1971).
177See Monks v. New Jersey State Parole Bd., 58 N.J. 238, 277 A.2d 193 (1971). The 

parole board may even be required to give written reasons for a denial. Id. at 246-49, 
277 A.2d at 197-99.

178 A typical statute provides that:
No prisoner shall be released on parole merely as a reward for good con

duct or efficient performance of duties assigned while under sentence, but 
only if the board is of the opinion that there is reasonable probability that, 
if such prisoner is released, he will assume his proper and rightful place in

THE DECISION TO RELEASE ON PAROLE

The existing analysis of parole decisions should be redefined in terms 
of allocating decision making responsibility between the judiciary and 
what is in effect another criminal administrative agency in order to de
velop standards for parole decisions. The judiciary should require some 
standards for parole board decision making since the status of parole is a 
form of conditional liberty that all inmates are presumed to prefer to 
incarceration. Under the proposed analysis, the development of stand
ards for these decisions involves drawing distinctions that effectuate the 
fundamental interest in a concept of liberty. Although the existing ap
proach permits an inmate to seek judicial review of a denial of parole,177 
it fails to provide standards for either the parole decisions or judicial re
view to determine which denials are arbitrary.

In articulating standards for review, the courts should recognize that 
some legitimate considerations in parole decision making may differenti
ate it significantly from judicial decision making. First, the particular 
nature of the legislative mandate to the parole board will influence the 
kinds of standards that are developed. Second, the courts must take into 
consideration the particular agency that will administer the standards 
promulgated by the court to achieve its goals. Thus, the standards ap
plied to a criminal administrative agency in its choice of penal policy 
should be less restrictive than those applicable to a trial judge at sen
tencing. Third, the courts should recognize that their role essentially is 
one of review, so that their decision not only affects the outcome of the 
particular case under review but also encourages a particular decision 
making policy by the parole board.

The actual wording of the typical legislative mandate to a parole 
board provides little guidance to the parole board in its decision to grant 
or deny parole. The statute usually prohibits the use of certain criteria 
for granting parole, such as good conduct, unless the board believes the 
convict will become a law-abiding citizen on release.178 Despite the
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statute’s failure to provide criteria for the denial of parole, the courts 
could interpret the statutory scheme as mandating that parole board 
decision making consist of a risk analysis of the likelihood that an indi
vidual will or will not violate the criminal law if released.179 A legislative 
mandate of a decision based on risk analysis means that the parole board 
rather than the judiciary should be the principal decision maker. The 
court’s influence on the standards that the board might develop should 
be limited to requiring that the denials not be arbitrary. In effect this 
becomes a requirement that the denial should be rational in terms of the 
purposes of parole. Given the present uncertainty as to the purposes of 
parole, however, the reviewing court should approve the board’s decision 
so long as some purpose has been articulated and made the basis for the 
grant or denial of parole.

society, without violation of the law, and that his release is not incompatible 
with the welfare of society.

N.J. Stat. Ann. § 30:4-123.14 (1964); see D. Glaser and V. O’Leary, Dept, of H.E.W., 
Personal Characteristics and Parole Outcome (1966) (sociological survey of personal 
characteristics as they relate to parole outcome; a “handy” booklet for the decision 
maker, but one which fails to refer to criteria as being legally permissible).

179 Since the board is a criminal administrative agency, it should restrict its analysis 
to the likelihood of violations of the criminal law rather than the mores of society in 
general.

180 See Duffee & O’Leary, Models of Correction: An Entry in the Packer-Griffiths 
Debate, 7 Crim. L. Bull. 329, 339-45 (1972).

181 Since the choice of penal policy may determine the rationality of parole denials, 
an understanding of the similarities and differences between the four possible policies 
is vital. All four policies permit the parole board to engage in the kind of risk analysis 
that is prescribed by the legislature. However, the policies of restraint and reform place 
greater emphasis in decision making on the social interest in controlling the individual

The board should be free to choose between the penal policies of re
straint, reform, rehabilitation, or reintegration in articulating the purpose 
of parole which underlies its decisions. While the terminology used to 
describe the various policies is borrowed from the disciplines of crim
inology and penology, these policies are essentially different perspectives 
on the broad purposes of state confinement and correction process gen
erally.180 The terminology’s utility to the development of legal standards 
is that the variety of policies represents different views of the necessity 
of incarceration to achieve the particular purpose of state control deemed 
appropriate. A board, for instance, might adopt the policy of restraint 
for those confined in maximum security institutions and the policy of 
reintegration for those confined in minimum security institutions. Under 
the proposed analysis a reviewing court should give effect to the board’s 
differentiation in its determination that a denial was or was not rational. 
However, the tentative decision as to the appropriate penal policy is for 
the parole board.181
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After the parole board has chosen a policy, the criteria it should con
sider in denying or granting parole are the totality of the inmate’s crim
inal conduct, the psychiatric or other penological evaluation, and the in
dividual’s intra-prison discipline record.182 The importance of any one 
factor will vary with the particular policy chosen by the board. The 
totality of the inmate’s criminal conduct should be considered since the 
legislative mandate directs the parole board to judge the individual’s risk 
of recidivism. For the purposes of parole decision making past conduct 
can be used as a factor in determining the risk of future misconduct.183 
Psychiatric or other expert evaluations are relevant because the parole 
decision is essentially a predictive judgment about future human be
havior. These expert opinions, while not determinative, clearly merit 
consideration. The individual’s intra-prison record is a permissible criteria 
only if the intra-prison discipline process operates under the previously 
suggested methods. The disciplinary record is relevant in that the in
mate’s ability to conform his behavior to a system of rules within the 
state incarceration process might aid in predicting his ability to conform 
to the rules in the larger community.

offender than do rehabilitation and reintegration. The penal policy of restraint would 
lead to parole decisions that emphasized the community’s attitude towards the violator 
and parole would be granted only to those deemed acceptable to the community. Duffee 
& O’Leary, supra note 180, at 344.

The policy of reform similarly emphasizes community attitudes, but a board operating 
under such a policy would look to the inmate to see if he evidences that he has adopted 
community norms while incarcerated. Id. at 341. The risk analysis dictated by a policy 
of reform would seek to ascertain a convergence of individual and community values. 
Such an analysis probably would lead to an inquiry into whether an inmate is likely to 
lead a productive life rather than whether he will violate the criminal law. Id. at 340.

The other two possible policies—rehabilitation and reintegration—both place great em
phasis on the particular characteristics of the individual. A board committed to rehabil
itation would focus on the issue of the inmate’s response to the institution’s program 
of treatment. Id. at 343. Such treatment programs might involve either institutional work 
programs or psychotherapy. The board also would rely on medical or psychological 
evaluations of the inmate. Once the program of treatment was completed the individual 
would be released. The policy of reintegration would seek to restore the inmate to 
the larger community through the use of as many resources as possible in the outside 
community. A board adopting reintegration as the guiding policy for its decisions 
would rely as much as possible on social processes within the larger community to 
prevent future breaches of the criminal law. Such reliance in some cases might require 
a decision to release without any specific evidence of the efficacy of social processes 
to prevent future criminal behavior for the particular individual involved.

182 These factors reflect all four penal policies and provide inputs from the various 
institutions that influence parole decision making.

183 The statute may also suggest these criteria. See note 178 supra.

The judiciary should review parole denials in such a manner as to en
courage parole boards to use the three above mentioned factors in their 
decisions. To some extent this could be accomplished if reviewing courts 



1973] Sentencing 45

explicitly delineated the criteria which cannot influence a decision to 
deny parole. Such factors as the inmate’s employment prospects, time 
served, and extent of participation in institutional programs, for example, 
should not be considered. Using the inmate’s lack of employment pros
pects as a reason for denying parole would violate the overall goal of 
diminishing the influence of an individual’s economic status on the out
come of criminal decision making.184 Consideration of the length of time 
served tends to multiply the effect of the prior determination to incar
cerate on the subsequent parole decision involving individual liberty. 
The time served simply is reflective of sentencing policy, and the board 
instead should look to the nature of the criminal conduct which led to 
the decision to incarcerate. Finally, consideration of the lack of partici
pation by the inmate in non-mandatory institutional programs as a factor 
in denial of parole compels the individual to cooperate with the state 
incarceration process without articulating any specification of a reason 
for the compulsion.

184 See note 44 supra and accompanying text.

Clearly, however, factors which may not be used to deny parole may 
be relevant to a decision to grant it. Under any of the various penal 
policies, a board could justify the parole of an individual who has been 
active in voluntary institutional programs, has served a long period of 
incarceration, or has a job awaiting his release. Nothing suggested here 
should prevent an individual from presenting these factors as evidence 
to the parole board to justify release. The proposed analysis, however, 
focuses on those decisions that interfere with individual liberty and thus 
is concerned only with denials of parole.

The reviewing court can encourage the board to use the proper factors 
in making parole decisions by clearly articulating the court’s own view 
of “rationality.” Thus, the court can encourage the board to choose 
proper penal policies by making clear that a particular decision may be 
rational under one policy but irrational, and therefore subject to reversal, 
if another has been chosen. Perhaps the only absolute limitation on the 
board’s freedom of choice, however, is that all individuals within one 
institution must be deemed to be under the same policy. The court also 
can encourage the parole board and the legislature to improve decision 
making by adopting a rebuttable presumption on review in favor of 
parole, regardless of the policy chosen by the board. The court then 
should hold that, in the absence of evidence to explain the result in terms 
of the board’s stated policy, a denial of parole is improper. Such a stand
ard allows for review based on evidence in the record to justify the denial. 
In most cases, if proper criteria are used and some evidence is present, 
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most denials will be upheld since the estimation of the risks involved in 
the individual case is essentially a parole board decision.185

185 Whether a parole board must constitutionally give a reason for a denial is not 
discussed. See Scarpa v. United States Parole Bd., 13 Crim. L. Rptr. 2138 (5th Cir. Apr. 
2, 1973) (en banc); Beckworth v. Parole Bd., 62 N.J. 348, 301 A.2d 729 (1973).

186 See generally Dershowitz, Psychiatry in the Legal Process: “A Knife that Cuts 
Both Ways” 51 Judicature 370 (1968).

187 D.C. Code Ann. § 24-601 to -615 (1967). As both types of compulsory state con
finement processes have come under judicial scrutiny, the lack of expertise and resources 
at these special institutions has become clear. See Rouse v. Cameron, 373 F.2d 451 (D.C. 
Cir. 1966).

188 Consider the Supreme Court’s perhaps belated realization of the problem:
The States have traditionally exercised broad power to commit persons 
found to be mentally ill. The substantive limitations on the exercise of this 
power and the procedures for invoking it vary drastically among the States. 
The particular fashion in which the power is exercised—for instance through 
various forms of civil commitment, defective delinquency laws, sexual psy
chopath laws, commitment of persons acquitted by reason of insanity— 
reflects different combinations of distinct bases for commitment sought to 
be vindicated. The bases that have been articulated include dangerousness to 
self, dangerousness to others, and the need for care or treatment or training. 
Considering the number of persons affected, it is perhaps remarkable that 
the substantive constitutional limitations on this power have not been more 
frequently litigated.

Jackson v. Indiana, 406 U.S. 715, 736-37 (1972).

Part III

Dispositional Criteria for Authorized Dispositions to 
Avoid the Criminal Result

Legislatures have authorized confinement processes that purport to 
reform or rehabilitate individuals brought into the criminal process. In 
one category of cases the legislatures have adopted a “medical model” 
for the civil confinement of persons deemed in need of treatment in order 
to function properly in society.186 In another category of cases, a legisla
ture has provided special dispositions to reform or rehabilitate individuals 
with a particular social status.187 Criteria for commitment must be de
veloped that both protect the individual from arbitrary state control and 
promote greater understanding of human behavior within these confine
ment processes.

CONCEPTS OF LIBERTY IN CIVIL COMMITMENT PROCESSES

The first category of cases includes various forms of civil commitment, 
accompanied by a myriad of articulated rationales.188 These civil com
mitment processes recently have come under scrutiny by the Supreme 
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Court in a trilogy of cases involving a sexual psychopath statute,189 a 
commitment on grounds of incompetency to stand trial,190 and a con
finement pursuant to a defective delinquent statute.191 192 The Court did 
not invalidate any of the three statutory schemes. However, employing 
fourteenth amendment due process and equal protection analysis, the 
Court articulated three principles which the judiciary must apply to con
finement. First, the individual must be given an opportunity to adjudicate 
whether the legislature is making irrational and arbitrary distinctions be
tween individuals convicted of crimes and those not convicted of crimes. 
Second, the nature of confinement must bear some relationship to the 
purpose of confinement. Third, the duration of confinement must be 
related to progress toward the purpose of confinement to prevent an in
definite life term under the fiction that treatment is continuing but has 
not yet succeeded.

189 Humphrey v. Cady, 405 U.S. 504 (1972).
190 Jackson v. Indiana, 406 U.S. 715 (1972).
191 McNeil v. Director, Patuxent Institution, 407 U.S. 245 (1972).
192 405 U.S. 504 (1972).
193 Id. at 508.
194 See Baxtrom v. Herold, 383 U.S. 109 (1966).
195 See Humphrey v. Cady, 405 U.S. 504 (1972); of. Specht v. Patterson, 386 U.S. 605 

(1967).
196 406 U.S. 715 (1972).

Humphrey v. Cady1192 involved a broad constitutional attack on a state 
sex crime act by means of a federal habeas corpus petition. The district 
court had dismissed the petition, but the Supreme Court held that the 
petitioner was entitled to an evidentiary hearing on whether his recom
mitment to a sexual psychopath institution was invalid because the com
mitment of other allegedly mentally ill persons had been determined 
by a jury.193 Without deciding whether a jury determination is appro
priate in the commitment process, the effect of the decision is to allow 
individuals greater ability to adjudicate the constitutionality of legisla
tively-created classifications. A prior decision had required that a men
tally ill person convicted of a crime must be committed through the 
same processes as a non-criminal mentally ill person.194 Humphrey al
lows an individual to adjudicate whether the legislature can make dis
tinctions based on the symptomatology of the allegedly mentally ill in
dividual since the sex crimes commitment procedure existed solely for 
those convicted of certain types of crimes.195 196

Jackson v. Indiana™ not only established that the nature of confine
ment must bear some relation to the purpose of confinement, but also 
demonstrated that due process principles are not limited in application 
to dispositional processes which follow an adjudication of criminality. 
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In Jackson the Court invalidated the confinement of an individual who 
had been charged with a crime but who was declared incompetent to 
stand trial. The case questions directly the power of the state to confine 
an individual without any “due process” adjudication of his conduct. 
The dilemma in Jackson was that the state did not want to proceed 
criminally against the accused because of his inability to participate in 
an adjudicatory process. A substantial possibility existed that the indi
vidual would never be able to understand the legal proceedings,197 and 
the Court left it to the state either to determine if the individual would 
be able to understand the proceedings in the foreseeable future or to 
seek some form of civil commitment.198

197 Jackson apparently was a 27 year old deaf mute who was unable to read or write. 
One doctor even had suggested that petitioner was unable to communicate in sign 
language. Id. at 719.

198 Id. at 739-41.
199 Id. at 728 n.6.
200 See notes 192-195 supra and accompanying text.
201 406 U.S. at 740-41.
202 Jackson’s right to a speedy trial under the sixth amendment specifically was not 

decided by the Court. Id. at 740.
203 The discussion assumes that Jackson is in need of some form of state confinement. 

Nothing should prevent Jackson’s counsel from showing that no state confinement process 
is appropriate because Jackson is untreatable and is not in need of custodial care. See 
Burt & Morris, A Proposal For the Abolition of the Incompetency Plea, 40 U. Chi. L. 
Rev. 66, 70 (1972).

204 407 U.S. 245 (1972).
205 Id. at 250.

Were the state to seek civil commitment upon remand, the Jackson 
decision required it to explore the possibility of commitment under the 
general civil commitment statute as well as the commitment procedures 
for those alleged to be feeble-minded.199 Apparently, under the Hum
phrey rationale, Jackson’s attorney would be entitled to argue for com
mitment under the statutory scheme with the most liberal release stand
ards or with the least stringent confinement process.200 Were Jackson 
found incompetent to stand trial, some aspects of the criminal process 
such as motions for pretrial dismissal of the indictment might occur.201 
The possibility existed that the allegation of Jackson’s criminal conduct 
never would be adjudicated within the criminal process.202 If Jackson 
were confined under these circumstances, his disposition would not be 
criminal.203 204

Finally, McNeil v. Director, Patuxent Institution™ held that it is a 
denial of due process to indefinitely confine a petitioner on the basis of 
an ex parte order committing him merely for observation; the term of 
confinement must be related to the purpose for which the individual was 
committed.205 Following a criminal conviction and prior to the expira
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tion of his sentence, McNeil was sent to an institution for “defective 
delinquents” for an examination206 to determine whether the officials at 
the institution should seek judicial commitment of him as a defective 
delinquent. One year after the expiration of his original sentence, McNeil 
still had not been brought before a judge to determine if he was in fact 
a defective delinquent. The Supreme Court relied on Jackson v. Indiana 
to invalidate his continued confinement on the grounds that the officials 
at the institution in effect had changed the purpose of his confinement 
from observation and examination to simple confinement.207

206 See Md. Ann. Code art. 31B, §§ 5,9(b) (1971).
207 407 U.S. at 249-50. The Court specifically did not reach McNeil’s claim that his 

fifth amendment privilege against self-incrimination had been violated by the effect 
given to his refusal to submit to psychiatric and psychological testing. To have invalidated 
the commitment on fifth amendment grounds would have required the Court to define 
the scope of an individual’s right not to cooperate with a dispositional process which 
requires him to cooperate in receiving treatment. Whether the state may use the con
tempt power to force the individual to submit to the examination likewise was not 
decided by the Court. See id. at 250-51.

208 See Murel v. Baltimore City Crim. Ct., 407 U.S. 355 (1972).
209 Cf. id. at 357-58.
210 Id. at 358.
21118 U.S.C. §§ 5005-26 (1970).
212 See id. § 5010 (sentencing).

In a companion case, the Court dismissed its grant of certiorari in a 
case directly questioning the scope and purpose of the defective de
linquent dispositional process as defined by the legislature.208 Some of 
the individuals involved were entitled to some relief under existing law, 
while the others would have an opportunity to demonstrate eligibility 
for more stringent commitment standards and more liberal release pro
visions for individuals not convicted of crimes under the principles estab
lished in Jackson and Humphrey ,209 More importantly, the court invited 
the state legislature to reconsider its entire compulsory confinement 
process in light of the court’s recently developed principles.210

SPECIAL DISPOSITIONS BASED ON SOCIAL STATUS

In another category of cases legislatures have authorized special dis
positions which only can be rationalized in terms of the social status of 
the individuals selected for these special processes. For example, in estab
lishing a system of dispositions under the Federal Youth Corrections 
Act,211 Congress has assumed that a youth convicted of a crime is in need 
of specialized disposition because of his age.212 Likewise, indeterminate 
sentences for women who commit the same offense for which men re
ceive definite terms represent similar legislative assumptions about the 
causes of female crime that justify specialized dispositions. The notion 
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of a family offense that is adjudicated and disposed of outside the crim
inal process is based on conceptions of how both the assaulter and the 
victim view the conduct because of their social status as members of the 
same family unit.

Three fundamental issues are presented by these specialized disposi
tional schemes. If the legislature is allowed to assume that an individual 
adjudged guilty of a crime is entitled to a special form of disposition, the 
question arises whether the discretion of other dispositional officials must 
be restricted or expanded. Second, if the social status of the individual 
presents a legal basis for the state intervention and, upon a proper adjud
ication, state control, the issue then becomes whether the whole process 
of criminal adjudication should be avoided. If the criminal process is 
avoided, then rational criteria should be developed both in terms of the 
reasons for diverting individuals from the criminal process and the pur
pose of the state processes in which the individual finds himself. Third, 
while the criminal dispositional processes might be utilized to promote 
a concept of individual liberty, the differentiation of dispositional proc
esses on the basis of an individual’s social status raises the issue of the 
limits on processes which seek to promote a societal definition of the 
individual.

Indefinite commitments for women offenders and for youthful of
fenders into adulthood213 present the issue of the need to expand or con
tract the discretion of other dispositional officials to achieve the legisla
tive goal. Judicial response in the case of youthful offenders has been to 
limit the discretion of judges and correctional officials to further the 
legislative goal. The courts apparently are sympathetic to the legislative 
view that when the criminal offender is young, he is presumptively a 
candidate for reform. The judicial response to indeterminate terms for 
women without legally mandated parole eligibility reflects the increasing
ly questionable status of legal distinctions based on sex. The court in 
Co77i77tonrwealth v. Daniels214 viewed the evil in indeterminate sentencing 
for women to be the lack of trial judge discretion to “individualize” the 
sentence.215 Although the court invalidated the scheme on the basis that 
there was no rational basis for the distinction in sentencing based on sex, 
the court seemingly desired only to replace board discretion with dis
cretion in the trial judge.

213 See id.
214 430 Pa. 642, 243 A.2d 400 (1968).
215 Id. at 647, 243 A.2d at 403.

Without considering the broader implications of sex as a basis for a 
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legal distinction, a better approach to the sentencing scheme is to re
quire that the state bear the burden of justifying a separate sentencing 
scheme for women. Such a requirement forces the dispositional officials 
to present to the judiciary a credible penal policy and evidence to justify 
it before the court passes on the validity of the legislative judgment that 
women should be sentenced differently than men. In addition, the re
quirement also allows the dispositional officials to demonstrate to the 
judiciary that good faith efforts are being made toward achieving the 
penal goals set by the legislature.216

216See State v. Chambers, 68 N.J. 287, 307 A.2d 78 (1973); State v. Costello, 59 N.J. 
334, 282 A.2d 748 (1971).

217 See United States v. Alsbrook, 336 F. Supp. 973 (D.D.C. 1971).
218 Id. at 979-80.
219 See United States v. Waters, 437 F.2d 722, 724 (D.C. Cir. 1970).
220 336 F. Supp. at 981.

The criteria developed for special dispositional processes might be 
modeled on those adopted for the Federal Youth Correction Act by the 
District of Columbia courts,217 where the correctional officials have be
come part of the sentencing process under a four step procedure.218 An 
individual within the statutory age limits is presumptively a candidate 
for the specialized disposition unless the judge can show that the youth 
is not a fit subject for special sentencing.219 On the basis of the presump
tion, the judge must order a 60 day study to see if the individual is, in 
the opinion of his future custodians, a fit subject for the specialized dis
position. Next, the correctional officials must present their plan of treat
ment and establish the period of confinement necessary. Finally, the 
court must be furnished with certification that adequate space in an ap
propriate facility exists for the individual. The apparent impetus for these 
procedures was the lack of adequate facilities in the District of Columbia. 
The court went further and directed the utilization of other federal fa
cilities throughout the country.220

Before individuals are placed in specialized facilities, the dispositional 
criteria must seek to insure that the facilities can make at least a good 
faith effort toward their legislatively prescribed goals of disposition. The 
effect of the process developed in the District of Columbia may be to 
have some young persons incarcerated in reformatories or penitentiaries. 
A more important aspect of the procedures is to question whether offi
cials given a special dispositional function have the resources to achieve 
their goals. Until the courts invalidate the specialized dispositions for 
youths as they already have begun to do for women, the judicially de
veloped procedures are necessary to insure that the specialized processes 
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are administered in such a manner as to protect a concept of individual 
liberty within the legislatively defined dispositional goals.221

221 But see United States v. Lowery, 335 F. Supp. 519 (D.D.C. 1971).
222 The Act provides in part: “The family court has exclusive original jurisdiction . . . 

over any proceeding concerning acts which would constitute disorderly conduct, harass
ment, menacing, reckless endangerment, an assault or an attempted assault between 
spouses or between parent and child or between members of the same family or house
hold.” N.Y. Family Court Act § 812 (McKinney Supp. 1972).

223 See In re Montalvo v. Montalvo, 55 Mise. 2d 699, 286 N.Y.S.2d 605 (Family Ct. 
1968).

22iSee People v. Allen, 27 N.Y.2d 108, 261 N£.2d 637, 313 N.Y.S.2d 719 (1970).
225 See Griffiths, supra note 32, at 373.

Even where the legislature substitutes non-criminal processes for crim
inal adjudication, the state processes still must be administered to protect 
an individual from the arbitrary exercise of state power. The Family Of
fense Act of New York provides for the transfer of certain cases of 
simple assault between members of a family to family court.222 In exer
cising its discretion to hear a case, however, the family court must em
ploy criteria which prevent one family member from forcing another 
into the more coercive criminal process. Thus, due process might be 
violated if family court jurisdiction were based solely on whether the 
victim of the alleged assault wanted reconciliation.223

More importantly, the Act recognizes the potential for resolving con
flicts in non-criminal institutions and for restoring social order without 
utilizing the criminal processes of adjudication and disposition.224 Family 
court processes, unlike criminal adjudications, view the alleged assaulter 
in the context of a social function—father, husband, wife, or mother. 
The assumption behind the Family Offense Act could lead to a generally 
different view of criminal disposition if a family model of the criminal 
process were adopted. If the presumption of reconciliation between the 
victim and perpetrator of the crime of the family offense scheme is car
ried over into the criminal context, a criminal process could be built on 
the assumption of ultimate reconcilability of interest between the state 
and the individual accused and convicted of the crime.225 Rather than 
assuming that a new type of criminal process can be achieved solely 
through ideological innovation, the family offense scheme does serve as 
a reminder that societal goals in implementing criminal processes do not 
dictate necessarily that the most coercive forms of state control be em
ployed. If restoring the social order in terms of the individual offender 
and the state is what is meant by reform or rehabilitation, the disposi
tional policy maker will have to consider the ability of society to re
establish its norms without criminal disposition.
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Part IV

A Summary and Some Unanswered Questions

The proposed analysis would replace official discretion at sentencing 
with judicially created standards for sentencing officials. No single legal 
standard can replace the doctrine of official discretion since sentencing 
involves a variety of officials with different legal functions. As demon
strated in this article these officials are judges, administrators, and leg
islators. Since sentencing is viewed more broadly as a form of legal de
cision making, it is possible to summarize the recommended standards 
and acknowledge the unanswered questions in terms of the officials en
gaged in sentencing.

JUDICIARY

Assuming that the legislature has established a maximum and minimum 
range of dispositions upon conviction,226 four problem areas have been 
delineated as appropriate for appellate rather than trial judge decision

226 It should be noted that even in the California system, the decision to incarcerate 
could be governed by rules of disposition. See In re Minnis, 7 Cal. 3d 639, 498 P.2d 997, 
102 Cal. Rptr. 749 (1972).

227 The article does not discuss the crimes against private property and bodily security 
directly. The basic analysis could be used to develop rules for probation. However, 
with so many crimes in these broad categories the analysis might be more crime-specific. 
For instance, probation might be appropriate for simple assault but not for aggravated 
assault.

228 See D. Thomas, Principles of Sentencing 35-70.

Incarceration versus Non-incarceration. Appellate courts should
employ an interest analysis to develop dispositional policy to guide the 
decision to grant or withhold probation. If the interest at stake in dis
positional policy is the concept of individual liberty, there should be a 
presumption favoring the grant of probation at sentencing. If the interest 
is that of protecting the state processes, the trial judge presumptively 
should sentence the offender to some period of incarceration.227 Narrow
ly drawn secondary rules might be developed to mitigate or aggravate 
the sentence when the primary decision is probation or incarceration.228 
Appellate courts can use a system of primary and secondary rules to ex
plain the differences in sentences in terms of overall dispositional policy. 
Furthermore, the system of articulated appellate rules will guide trial 
judge decisions in cases which will not require appellate review.

Use of Prior Convictions in Trial Judge Sentencing. The rec
ommended use of prior convictions at sentencing demonstrates how a 
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system of articulated rules can change present practice. The use of prior 
convictions to enhance the disposition of an individual should be elim
inated. However, an individual should be allowed to use the lack of prior 
convictions as a secondary rule of mitigation. Thus, where the primary 
decision already has been made in favor of incarceration, the individual 
should be able to argue to the trial judge and to the appellate court that 
he should not receive the maximum penalty because of the lack of prior 
convictions. If some decision maker is to assume that the prior convic
tions are evidence of individual dangerousness, the legislature must estab
lish the appropriate system of disposition for such individuals.229

229 See note 110 supra and accompanying text.
230 The article has not discussed the problems of the defendant charged with crimes 

in two or more jurisdictions and how that individual should be handled in the legal 
system. Whether there should be rules of disposition to govern this case as there are 
rules of adjudication is not discussed. Cf. Smith v. Hooey, 393 U.S. 374 (1969) (state 
with a pending charge against an individual is required to provide a speedy trial upon 
demand).

231 See Williams v. United States, 295 A.2d 503 (D.C. Ct. App. 1972).

Multiple Sentences. An interest analysis should be used when
individuals have been convicted under a multiple-count indictment. A 
single general sentence is the recommended disposition where multiple 
counts represent violations of one particular interest of the criminal 
law.230

Privilege of Non-Cooperation. A major purpose of sentencing
rules is to clarify whether a particular dispositional policy interferes with 
an individual’s right of non-cooperation. By construing rules so that they 
do not infringe on the individual’s right not to cooperate with state 
processes, the courts can use sentencing rules to influence the conduct 
of other officials in the criminal law process. Although this article has 
not attempted to define the scope of the fifth amendment privilege at 
sentencing, the analysis has demonstrated that the issue of non-coopera
tion is part of dispositional decision making.231

Some Unanswered Questions. In what might be called the
“process” aspects of the model, at least two types of questions remain 
unresolved. Assuming that some of the broad policy decisions recom
mended were adopted by an appellate court, the nature of the hearing 
which takes place before the sentencing judge still must be delineated. 
The adversary notion of adjudication is not necessarily required since 
the model assumes a distinction between criminal adjudication and crim
inal disposition. Nor is the standard of proof used in criminal adjudica
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tion appropriate for dispositional decision making.232 The form of a 
sentencing hearing might depend upon further exploration of whether 
disclosure of all or portions of the pre-sentence reports is required. 
Furthermore, if one of the rules of sentencing has been violated by a 
trial judge, the issue of whether the appellate court should mandate the 
appropriate sentence or remand for resentencing has not been resolved. 
The choice between the two courses of action might depend upon the 
nature of the particular rule violated or whether the appellate court has 
the pre-sentence report as part of the record on appeal.

232 Justice Douglas, who dissented in Mur el, cited In re Winship and suggested that 
the burden of proof necessary to commit under the Maryland statute should be proof 
beyond a reasonable doubt. Murel v. Baltimore City Crim. Ct., 407 U.S. 355, 359-65 
(1972) (Douglas, J., dissenting); see In re Winship, 397 U.S. 358 (1970). But to the 
degree that the majority opinion in Winship established proof beyond a reasonable 
doubt because that standard of proof gave foundation to the presumption of innocence, 
Justice Douglas’ analysis of Winship is faulty. If the use of the defective delinquent 
statute assumes a valid conviction, meaning the presumption of innocence has been over
come, why protect that presumption at disposition? This is not to suggest that the com
mitment standards of the defective delinquent statutes may not be invalid for other 
reasons, nor is it meant to suggest the problems of appropriate standards of proof for 
disposition generally have been resolved.

233 See People v. Tanner, 387 Mich. 683, 199 N.W.2d 202 (1972).
234 See Michigan v. Payne, 41 U.S.L.W. 4671 (U.S. May 21, 1973) (North Carolina v. 

Pearce held not retroactive).

The model has left vast areas of the substance of rules of disposition 
unexplored. The secondary principles, particularly those that should 
govern the length of incarceration within the statutory maximum, have 
not been discussed.233 However, the analysis suggests that appellate rule 
making must consider what the judiciary has done or should do to the 
correction process. In addition, the court should consider what new al
ternatives to incarceration the legislature may have created. Were an ap
pellate court willing to adopt a new policy for disposition, the question 
of the retroactivity of the new rule would have to be resolved. Under the 
analysis offered, however, the court would not be bound by the consti
tutional doctrines of retroactivity developed for adjudication.234

ADMINISTRATIVE AGENCIES

While the role of the judiciary in the correction process recently has 
increased, instances of judicial intervention would be rare if administra
tive decisions were guided by creative judicial decision making. The re
sponsibility could be shifted back to the criminal administrative agencies 
without diminishing the importance of a concept of individual liberty 
within the state confinement processes.
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Intra-Prison Discipline. A court should require that the system
of intra-prison discipline proposed in this article be adopted. A state
wide department of corrections could provide appellate review for each 
institution’s disciplinary system. Each institution, however, should be 
required to establish its own rules so that the intra-prison system could 
perform a socializing function when infractions occur. As a reviewing 
agency of the first instance, the department may be able to correct abuses 
of individual officials in given cases and review challenges to the rules 
themselves. The role of courts would be somewhat more limited. The 
courts would review the operation of the total system and the rules to 
correct improper interferences with an individual’s liberty.

Parole Board Decisions to Deny Release. Judicial review of pa
role decision making should encourage the development of rational cri
teria for denial of parole. The decision to deny parole could be justified 
in terms of the totality of the individual’s criminal conduct, his record 
of intra-prison disciplinary action, and the psychiatric or other expert 
prognosis of parole success or failure. The interjection of a concept of 
individual liberty into this decision making process justifies a more active 
judicial role than with other administrative agencies. The criteria used 
by the board are not the only important considerations for review by the 
judiciary; the process by which cases are decided—particularly doubt
ful cases—is of equal importance. The courts should not force any par
ticular view of the correction process upon parole boards, but rather 
must emphasize the law’s concern that the concept of individual liberty 
be maximized in deciding doubtful cases.

Some Unanswered Questions. The limitations proposed on ad
ministrative criminal discretion do not require that every decision within 
the correction process be conducted in accordance with the analysis 
suggested. For instance, a decision refusing to grant the status of work 
release might not be cognizable by the judiciary. Judicial review might 
tend to destroy the use of a risk analysis in the selection of inmates who 
merit work release, and a judicial requirement of written reasons for the 
denial and criteria for the decision may be unwise. The state-wide de
partment of corrections, however, may be justified in reviewing the 
denial under limited conditions. If, for instance, the state-wide depart
ment were trying to determine what types of individuals were successful 
on work release, review of the institutional decisions might be a means 
of gathering information.

Similarly, the question might arise whether work release status, once 
granted, can be revoked without reasons or without standards for the 
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decision. If judicial review of this revocation were viewed as interfering 
with the type of risk analysis legislatively mandated in the original de
cision to grant work release, such review should not be undertaken. 
When the decision is alleged to be on impermissible grounds, such as the 
religious practices of certain inmates, the judiciary may be required to 
review the particular decision in order to protect one of the individual’s 
cognizable rights.

A constitutional analysis cannot address all the issues surrounding pa
role denials. Other kinds of rules based on the various policies should be 
developed to determine the circumstances under which a refusal to sub
mit to a psychiatric diagnosis can justify a denial of parole.235 Similarly, 
some standards for determining the reliability of the information used 
by the parole board should be developed.236 These standards must be de
signed to control the work of officials who prepared the reports.

235 See McNeil v. Director, Patuxent Institution, 407 U.S. 241, 252 (Douglas, J., con
curring) .

236 Cf. State v. Kunz, 55 N.J. 128, 259 A.2d 895 (1969).
237 Legislatures could consider authorizing forms of non-incarceration other than pro

bation supervision, perhaps even to the extent of not applying state control in some 
cases. In such cases, the criminal adjudication would be viewed as having served the 
societal need for control.

ROLE OF THE LEGISLATURE

The major role for the legislatures under the model of criminal dis
position is to develop alternatives to present dispositions. The first chal- 
enge to the legislature is to reconstruct the variety of civil commitment 

processes to conform to the notions of protecting individual liberty al
ready promulgated by the judiciary.

A second challenge to the legislatures willing to accept the view that 
criminal dispositions have limited utility is to consider establishing dis
positions that use the resources of the larger society. A program to estab
lish some community-based institutions for certain legislatively defined 
groups of individuals is ripe for legislative consideration under the model’s 
assumptions. The model’s usefulness to a legislature considering new pro
posals is the emphasis placed on establishing appropriate criteria in the 
definition of the group that might qualify for disposition under commun
ity-based programs or new alternatives of lesser forms of state control.237

Whether the legislature should concern itself with modifying the judi
cial rules of disposition which are not of constitutional dimension depends 
upon one’s view of the efficacy of the legislative process. My own view 
is that were the legislature dissatisfied with any specific judicial rule of 
disposition, it would have to reconsider the nature of the substantive of
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fense under the interest analysis proposed. Legislative dissatisfaction with 
rules of judicial disposition provides an opportunity for reexamination 
of the substantive crime to insure that the conduct should be controlled 
through the criminal law or has been properly classified by the judiciary 
in the establishment of judicial dispositional policy.

The aim of this article has been to develop alternatives to the doctrine 
of judicial discretion in sentencing. What has been proposed is a new 
mode of legal analysis, a model of criminal dispositions. As a method of 
scholarship, the view of legal decision making advocated by this article 
has three advantages. By illuminating the unique features of sentencing 
as a legal decision, the model aids in determining what type of legal 
principles are appropriate to achieve the law’s purposes. Legal scholar
ship, with a better functional understanding of the legal rules of criminal 
disposition, should be better able to use information and perspectives 
from other disciplines.238 Furthermore, the rules and principles recom
mended as alternatives under the model combine substance and procedure 
since the doctrine of trial judge discretion represents a certain institu
tional resolution. The recommended realignment of institutional respon
sibility gives a prominent role to the appellate judiciary,239 while increas

238 The influence of economic reasoning might be applied usefully to some problems 
of criminal dispositions. See Ehrlich, The Deterrent Effect of Criminal Law Enforcement, 
1 J. Legal Studies 259 (1972). But such an integration of law and economics first as
sumes a functional understanding of law and legal rules as Professor Calabresi and Mr. 
Melamed have demonstrated in their analysis of the variety of legal rules that might 
be applied to the problem of pollution. Calabresi & Melamed, supra note 43. Of particu
lar interest is the authors’ discussion of why the legal system needs criminal sanctions 
to protect interests such as property interests when civil rules also protect those interests. 
Id. at 1124-27. But see Frankel, Preventive Restraints and Just Compensation,’. Towards 
a Sanction Law of the Future, 78 Yale L.J. 229, 256-67 (1968). Professor Frankel sug
gests that a unitary view of the civil and penal systems of confinement should lead to 
compensation to those involuntarily committed to mental institutions to protect the 
public from deprivation of their liberty. Id. at 257. But if persons are compensated for 
deprivations of liberty, would this lead to the extinction of what Professor Calabresi and 
Mr. Melamed call “property rules” and rules of “inalienability?”

Legal philosophy would appear to be of great relevance to a further study of sen
tencing. But until the broad school of legal philosophies allows the unique feature of a 
legal system, legal decision making, to enter its debates, the influence of legal philosophy 
on sentencing will be small. Professor Graham Hughes, without specific references to 
the problems of sentencing, has noted the failure of legal philosophers to examine the 
nature of legal reasoning and decision making. See Hughes, Rules, Policy and Decision- 
Making, 77 Yale L.J. 411, 439 n.22 (1968). A meaningful integration of legal philosophy 
and judicial dispositional rules is beyond the scope of this article although certainly 
worthy of further study. After all, Judge Frankel’s characterization of the present prac
tice of sentencing as “lawlessness” assumes we know what we mean by “law.”

239 See United States v. Bradley, 93 S.Ct. 1151 (1973). This is one example of the inter
play of legislative, judicial, and administrative functions in criminal dispositions. The 
Court interpreted the effect of the saving clause of the new Federal Comprehensive Drug
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ing the responsibility of the legislative and administrative branches in 
some areas. Finally, although the model of criminal dispositions is recom
mended as the alternative, the model does not solve all the important 
questions of sentencing. Perhaps the model’s greatest contribution as a 
new mode of legal analysis is its ability to generate new questions and 
define the perimeters of their resolution.

Prevention and Control Act of 1970 that would have eliminated the mandatory sentence 
of incarceration in petitioner’s case. The petitioner had been sentenced after the effective 
date of the new act. However, the Court, in holding that petitioner was properly sen
tenced under the old act, reasoned that sentencing was part of the prosecution, the op
erative word of the saving clause of the new act. The Court left open the question of 
whether the more stringent parole requirements of the old act would apply to the 
petitioner’s case, apparently on the theory that prosecution may not include the cor
rectional process. Id. at 1156 n.6; see United States v. De Simone, 468 F.2d 1196 (2d Cir. 
1972).
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3 Id. at 184.
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The privilege provisions of the Proposed Federal Rules of Evi
dence have generated significant controversy. Professor Kratten
maker assesses the privilege rules and the recent substitute developed 
by the House of Representatives. Moreover, he analyzes the place 
of privileges in federal courts in light of considerations of the pro
tection of individual privacy, the constitutional protections of the 
Bill of Rights, and the 'weight to be accorded state-created priv
ileges by federal courts. Finally, the author questions the appropri
ate roles of the Supreme Court and the Congress as creators of lave 
in the national system.

Pursuant to its statutory authority “to prescribe by general rules . . . 
the practice and procedure” of United States courts,* 1 the Supreme Court 
of the United States in November, 1972, authorized the Chief Justice 
to transmit to Congress a code of Proposed Federal Rules of Evidence.2 
In the absence of a congressional veto within 90 days after their trans
mittal, the Rules were to become effective on July 1, 1973, and to govern 
ail subsequent proceedings before United States courts and magistrates.3 

However, less than two months after the Rules were transmitted by 
the Chief Justice, the Congress passed and the President signed, a bill 
requiring affirmative congressional approval before the Rules would 
become effective.4
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Those provisions that deal with testimonial privileges5 have been 
among the most controversial of these Rules, and their presence was ap
parently a principal factor in Congress’ determination to give them 
plenary rather than cursory scrutiny.6 The purpose of this article is to 
examine that controversy. More specifically, the article represents an 
attempt to look from a fresh perspective both at the fairly narrow issue 
of when federal courts ought to recognize claims of testimonial privilege 
for interpersonal communications, and to consider also the broader ques
tion of the Supreme Court’s appropriate role in the process of resolving 
that issue. The view here presented is concededly not that of an expert 
on the law of evidence or on trial procedure. Instead, the article seeks 
to present the perspective of one interested in the institutional role of the 
Supreme Court in the national governing structure and in the constitu
tional and civil liberties issues that pervade the question of whether and 
when federal courts should recognize claims of privilege to protect in
terpersonal relationships. Accordingly, this article chiefly analyzes only 
the quality of the Supreme Court’s product and proposes a fresh evalua
tion of the policy problems raised by claims of interpersonal testimonial 
privilege. Except insofar as it bears on these questions, réévaluation of 
privilege claims typically asserted by corporate or governmental bodies 
deliberately is avoided.

Laws of the House Comm, on the Judiciary, 93d Cong., 1st Sess. ser. 2 (1973) [herein
after cited as House Hearings].

5 Proposed Federal Rules of Evidence rules 501-13.
Q See P. Rothstein, Understanding the New Federal Rules of Evidence vii (1973). 

See generally House Hearings, supra note 4.
7 Act of June 19, 1934, ch. 651, 48 Stat. 1064, as amended, 28 U.S.C. §§ 2071-72 (1970).
8 See R. Forrester, T. Currier & J. Moye, Cases and Materials on Federal Juris

diction and Procedure 108-09 (2d ed. 1970).

Framework for Analysis: The Supreme Court 
and the Proposed Federal Rules of Evidence

The concept of a system of uniform rules of evidence to govern fed
eral trial courts is the latest development in a process that commenced 
in 1934 when Congress conferred upon the Supreme Court authority to 
promulgate rules regulating the practice and procedure of inferior fed
eral tribunals.7 That Act was a major shift in policy for it represented 
a determination that the previous principle of conforming to the state 
rules of practice applicable where each federal trial court sat was to be 
sacrificed for a different interest—the achievement of uniform procedures 
in federal courts throughout the nation.8 Beginning with the Federal 
Rules of Civil Procedure in 1938, the Supreme Court has been involved 
in the process of making or revising uniform rules of federal practice 
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and procedure. The determination to establish a uniform federal code 
of evidence is thus but a further step in a longer trek, a step that has been 
generally applauded by practitioners and academics alike.9

9 See Joiner, Uniform Rules of Evidence for the Federal Courts, 20 F.R.D. 429, 430-35 
(1957).

10 See Proposed Federal Rules of Evidence rule 506 (privilege for communications to 
clergymen).

11 See id. rule 508 (privilege to refuse to disclose trade secrets).
12See id. rule 502 (required reports privileged by state statute).
13 See id. rule 504 & Advisory Comm. Note (psychotherapist-patient privilege).
14 See id. rule 302 (applicability of state law in civil cases); id. rule 505 (husband

wife privilege).

However, this achievement of uniformity is no reason to accept the 
Rules uncritically. The issue whether uniform evidence rules ought to 
be imposed on federal trial courts necessarily raises a host of subsidiary 
questions that have to be answered intelligently if sensible conclusions 
respecting particular controversies are to be reached. To what extent is 
uniformity among federal tribunals to be preferred to conformity of a 
particular federal court’s practice to that of the courts of the state in 
which it sits? Ought distinctions be made according to the source of the 
substantive policies being enforced in federal litigation: between, for 
example, federal criminal, federal question, federal bankruptcy and fed
eral diversity cases? Should federal rules be utilized as a vehicle for re
form, for choosing among the better rules of practice and procedure 
that generally apply throughout the nation, or should they be perceived 
essentially as opportunities to codify and centralize existing norms? Is 
it preferable to seek to describe with particularity and in advance the 
plethora of specific determinations that inferior tribunals will be called 
upon to make or, rather, simply to identify preferred policies and leave 
their interstitial application to those who must enforce them in particular 
cases? Should rules of evidence be structured solely with a view toward 
proper regulation of the litigation process, or should they simultaneously 
be employed to further or attain social policies extrinsic to the fair and 
efficient conduct of trials?

It is, of course, highly unlikely that simple answers can be given to 
any of these broad questions. The precise context in which each issue 
appears undoubtedly must influence the choice made. Thus, it is not 
surprising that the Rules resolve some questions by rule,10 while others 
are committed to the trial judge’s discretion;11 that, for some problems, 
various state policies will govern,12 yet in others federal uniformity is 
proposed;13 that in some cases, the basis of the court’s jurisdiction over 
the subject matter of a case will determine its rulings on the admissibility 
of evidence.14
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Nevertheless, sensible distinctions between isolated rules cannot be 
made without a consistent overview of the broad policy problems neces
sarily raised by the Rules. It is necessary, then, to inquire into the choices 
made with respect to such issues by those responsible for the Rules. Un
fortunately, this inquiry poses an enormous difficulty, for it is not clear 
who bears responsibility for these Rules, much less why certain choices 
were made.

When the Supreme Court, over the sole dissent of Justice Douglas, 
authorized the Chief Justice to transmit the Rules to Congress, it did so 
without setting forth a single reason in support of its action.15 Not one 
word was said about the overriding issues delineated above, nor about 
the particular questions of law and policy surrounding the privileges 
rules. Although the Rules, in some instances, disregard virtually unani
mous conclusions reached by lower federal courts16 and, in others, even 
overrule decisions of the Supreme Court itself,17 the Court chose to re
main silent. Nor did the Court take the usual steps employed by a judicial 
body to inform itself about the issues. No briefs were invited, no oral 
argument was called for, no records were presented, and no cases were 
adjudicated.

15See 56 F.R.D. at 184; id. at 185-86 (Douglas, J., dissenting).
16 For example, with one exception, the Rules render unavailable in diversity cases 

all state-created interpersonal testimonial privileges. Until now, lower federal courts 
in such cases have, almost without deviation, recognized state privileges. See notes 173- 
196 infra and accompanying text.

17 See Proposed Federal Rules of Evidence rule 804(b)(4) (overruling Donnelly v. 
United States, 228 U.S. 243 (1913)); id. rule 301 & Advisory Comm. Note (apparently 
overruling Western & Atlantic R.R. v. Henderson, 279 U.S. 639 (1929); id. rule 
505 (overruling Hawkins v. United States, 358 U.S. 74 (1958)); id. rule 612 (appar
ently overruling Goldman v. United States, 316 U.S. 129 (1942)). The Rules also in
corporate value judgments on specific constitutional questions. See id. rules 801-06 & 
Advisory Comm. Notes (explicit intention to sever hearsay problems from sixth amend
ment confrontation issues).

Considered as a judicial product, the Rules are no more than fiat: ex 
parte, ad hoc, ex Cathedra pronouncements. They lack those twin indicia 
of deliberate decision making usually associated with judicial law mak
ing in this country—prior adversarial argumentation and subsequent, 
written elaboration of the reasons for decisions reached. In terms a con
stitutional lawyer might employ, standing alone, the Court’s action ap
pears to be an advisory holding without even the benefit of an advisory 
opinion.

Prior to the Court’s promulgation of the Rules, they were presented, 
in somewhat similar form, to the public by the Committee on Rules of 
Practice and Procedure of the Judicial Conference of the United States. 
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This Committee had delegated the bulk of the task of formulating the 
Rules to its Advisory Committee on Rules of Evidence. The Advisory 
Committee has published some notations concerning its intentions which 
occasionally discuss the rationale underlying its choices.18 One can per
ceive some idea as to why certain decisions were or were not made by 
assuming that the Advisory Committee’s views were shared in toto by 
the Committee on Rules of Practice and Procedure, which were in turn 
adopted without material difference by eight members of the Supreme 
Court. However, even accepting this assumption only partially amelio
rates the problem of fathoming the Court’s reasoning process because, 
at least with respect to testimonial privileges, the Advisory Committee 
Notes are frequently terse and unilluminating.19 The Advisory Commit
tee Notes are further unilluminating since they appear without dissenting 
comments, although members of both the Advisory Committee20 and the 
Committee on Rules of Practice and Procedure21 have publicly ex
pressed disapproval of some of the principal choices made in the priv
ileges area.

18 See notes 20-21 infra and accompanying text.
19 See generally Proposed Federal Rules of Evidence rules 501-13 & Advisory Comm. 

Notes.
20 See Wright, Procedural Reform: Its Limitations and Its Future, 1 Ga. L. Rev. 563, 

571-74 (1967).
21 See Weinstein, The Uniformity-Conformity Dilemma Facing Draftsmen of Federal 

Rules of Evidence, 69 Colum. L. Rev. 353, 361-73 (1969); Berger, Privileges, in A Dis
cussion of the Proposed Federal Rules of Evidence, 48 F.R.D. 41, 48 (1969).

22 Or, to the same effect, the Court’s sole conclusion was that it should commit this 
entire matter to the discretion of the Advisory Committee.

Out of necessity, then, analysis of the Rules must proceed on a dual 
assumption. Either the Advisory Committee Notes more or less ac
curately reflect the Court’s conclusions,22 which makes scrutiny of the 
notes imperative, or if they do not, consideration must be given at every 
step as to whether persuasive reasons other than or in addition to those 
offered by the Advisory Committee might have been given.

An Overview of the Privileges Provisions 
of the Proposed Federal Rules of Evidence

For present purposes a testimonial privilege may be defined as a power 
residing in at least one participant in a confidential communication to 
prevent testimony in court concerning that communication. Privileges 
are provided not to exclude testimony that is irrelevant or of doubtful 
accuracy but instead to protect interests and relationships quite apart 
from the goal of assuring accurate fact finding.
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That fact probably explains one main theme of the Rules—xhe restric
tion of the number and kinds of evidentiary privileges that natural per
sons may claim in federal trials. The key provision is thus rule 501 which 
expressly states that no person has a privilege to refuse to be a witness 
or to disclose any matter or produce any object or writing or to prevent 
another from refusing to perform any of these acts unless the proposed 
rules or the Constitution of the United States or an Act of Congress 
provides such a privilege.23 Thus, no weight is accorded the fact that 
a state constitution, statute or judicial decision may provide a privilege 
or that any lower federal court may, by rule or decision, have adopted 
a privilege. Indeed, rule 501 quite clearly is designed to cut off any fu
ture assertion of privilege not grounded in the Rules, or mandated by 
a federal statute or by the Federal Constitution.

23 Rule 501 provides in full:
Except as otherwise required by the Constitution of the United States or 
provided by Act of Congress, and except as provided in these rules or in 
other rules adopted by the Supreme Court, no person has a privilege to:
(1) Refuse to be a witness; or
(2) Refuse to disclose any matter; or
(3) Refuse to produce any object or writing; or
(4) Prevent another from being a witness or disclosing any matter or 

producing any object or writing.
Proposed Federal Rules of Evidence rule 501. The reference to congressional statutes 
is designed to avoid the task of restating the numerous narrow privileges Congress has 
enacted. The exception for constitutional privileges refers principally to Bill of Rights 
provisions which have been construed to require exclusion of certain kinds of evidence 
from federal trials. See id. Advisory Comm. Note.

24 It is not possible to speak meaningfully about the extent to which the Rules would 
alter existing practice in federal courts because there is no firmly established tradition 
with respect to the question of recognition of testimonial privileges by such tribunals. 
To the extent an identifiable practice predominates, it is to follow the privileges law 
(and choice of law rules with respect to privileges) of the state in which the trial court 
sits. Since there is no uniform state practice with respect to privileges, it follows that 
federal practice has been at least equally non-uniform. See gen er ally notes 152-222 
infra and accompanying text.

25 See Proposed Federal Rules of Evidence rules 504-05 (doctor-patient and husband
wife privileges).

The remainder of Article V of the Rules sets out those privileges 
which are to be recognized. A brief review of these provisions reveals a 
clear trend within rules 502-13; traditional law with respect to privileges 
that most frequently apply in American courts is often discarded.24 
Further, with surprising consistency, those testimonial privileges gen
erally employed to protect individual, interpersonal relationships are 
eviscerated, if not wholly omitted.25 However, privileges typically as
serted by corporate groups generally are given carefully widened lati
tude, and the federal government is provided an almost limitless privilege 



1973] Testimonial Privileges 67

to keep out of federal courts information it possesses but does not want 
utilized at trial.26 27 Finally, a close study of the Rules reveals what only 
can be described as a startling absence of consistency in the resolution of 
the broader issues sketched above, necessarily raised by the decision to 
promulgate a federal evidence code.

26 See id. rules 503, 509 (lawyer-client and secrets of state and official information 
privileges).

27 Rule 505 provides in full:
(a) General rule of privilege. An accused in a criminal proceeding has a 
privilege to prevent his spouse from testifying against him.
(b) Who may claim the privilege. The privilege may be claimed by the 
accused or by the spouse on his behalf. The authority of the spouse to do 
so is presumed in the absence of evidence to the contrary.
(c) Exceptions. There is no privilege under this rule (1) in proceedings 
in which one spouse is charged with a crime against the person or property 
of the other or of a child of either, or with a crime against the person or 
property of a third person committed in the course of committing a crime 
against the other, or (2) as to matters occurring prior to the marriage, or 
(3) in proceedings in which a spouse is charged with importing an alien 
for prostitution or other immoral purpose in violation of 8 U.S.C. § 1328, 
with transporting a female in interstate commerce for immoral purposes 
or other offense in violation of 18 U.S.C. §§ 2421-2424, or with violation of 
other similar statutes.

Id. rule 505.
28 Berger, supra note 21, at 48.
29 Proposed Federal Rules of Evidence rule 505 (a); see note 27 supra.
30 The testifying spouse may invoke the privilege on behalf of the accused. Proposed 

Federal Rules of Evidence rule 505 (b).
31 Id. rule 505(b)-(c).
32 McCormick’s Handbook on the Law of Evidence 161-74 (E. Cleary 2d ed. 1972) 

[hereinafter cited as McCormick], Earlier practice often went further and treated 
spouses as incompetent to testify for or against each other in civil or criminal cases. 
Id. at 144. However, most jurisdictions now have abolished that common law rule. Id. 

privileges held by natural persons

Rule 505. Husband and Wife.21 As one member of the Advisory
Committee put it, “the husband and wife privilege has pretty generally 
been eliminated . . . .” 28 Only the accused in a criminal proceeding may 
prevent his spouse from testifying against him.29 No marital privilege 
exists in any civil case; no one other than an accused can invoke the 
privilege;30 and the privilege applies only where the testimony would 
be adverse to the accused and provided by the spouse who is not ac
cused.31

The presence or absence of an expressed state policy on the issue is 
irrelevant. Thus, the impact of this rule might be quite substantial, for 
virtually all jurisdictions recognize a spousal privilege, which is not gen
erally limited to criminal proceedings.32 Despite the Advisory Commit
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tee’s belief that federal courts have clearer power to disregard state- 
created privileges in federal criminal cases than in cases where jurisdic
tion rests on diversity of citizenship,33 the limited privilege here created 
is restricted to criminal cases.34 35 Neither the rule nor the commentary 
explains why the marital relationship will be better served by recognizing 
the privilege in criminal but not in civil cases, or why the federal interest 
in full disclosure of relevant testimony is greater in civil than in criminal 
cases.

at 144-45. Instead the protection is couched in terms of a privilege not to disclose a 
confidential communication. Id. at 165.

Throughout this article it is assumed that the issue is whether communication shall 
be privileged from disclosure at the option of the privilege’s holder, rather than whether 
persons should be incompetent to testify in certain situations. The technique of utilizing 
incompetency as a means of protecting privacy interests seems unwieldy.

33 See Proposed Federal Rules of Evidence rule 501, Advisory Comm. Note.
34 See notes 152-222 infra and accompanying text.
35 Rule 506 provides in full:

(a) Definitions. As used in this rule: (1) A “clergyman” is a minister, 
priest, rabbi, or other similar functionary of a religious organization, or an 
individual reasonably believed so to be by the person consulting him.
(2) A communication is confidential if made privately and not intended for 
further disclosure except to other persons present in furtherance of the 
purpose of the communication.
(b) General rule of privilege. A person has a privilege to refuse to disclose 
and to prevent another from disclosing a confidential communication by 
the person to a clergyman in his professional character as spiritual adviser.
(c) Who may claim the privilege. The privilege may be claimed by the 
person, by his guardian or conservator, or by his personal representative if 
he is deceased. The clergyman may claim the privilege on behalf of the 
person. His authority so to do is presumed in the absence of evidence to 
the contrary.

Proposed Federal Rules of Evidence rule 506.
36 Id. rule 506(b).
37 McCormick 158; P. Rothstein, supra note 6, at 43. Forty-six states now have a 

penitent-priest privilege by statute. McCormick 158.

Rule 506. Communications to Clergymen.^ Alone among their
treatment of those interpersonal privileges which exist in this country, 
the Rules provide a relatively broad version of the “penitent-priest” priv
ilege. The definition of a clergyman is not confined to those connected 
with America’s predominant religious groups, and, as in most states that 
recognize the privilege, the rule is applied to all confidential communica
tions “by the person to a clergyman in his professional character as 
spiritual adviser,” 36 not simply, as in others, to doctrinally required con
fessions.37 The privilege is not restricted to parties, applies to both civil 
and criminal cases, and exists whether or not the state provides a similarly 
broad privilege.
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Perhaps the most striking aspect of the proposed privilege for com
munications to clergymen is its limitation to functionaries of a religious 
organization.38 Having concluded that the privilege is designed to protect 
the individual’s need for intimate advice, whether or not sought under the 
compulsive dictate of religious dogma, it is difficult to comprehend why 
the draftsmen of the Rules insist that such advice be sought only from 
the clergy. Why are not marriage or drug counsellors or spouses, parents 
or children equally important and helpful sources of confidential coun
selling?39 40 Surely, in light of the far-reaching changes effected by other 
provisions of these Rules, the draftsmen cannot plausibly maintain that 
the secularization of the penitent’s privilege is unwarranted because it 
would be innovative.

38 Proposed Federal Rules of Evidence rule 506(a) ; see note 35 supra.
39 See notes 100-151 infra and accompanying text.
40 Rule 504 provides in full:

(a) Definitions.
(1) A “patient” is a person who consults or is examined or interviewed by 
a psychotherapist.
(2) A “psychotherapist” is (A) a person authorized to practice medicine 
in any state or nation, or reasonably believed by the patient so to be, 
while engaged in the diagnosis or treatment of a mental or emotional con
dition, including drug addiction, or (B) a person licensed or certified as a 
psychologist under the laws of any state or nation, while similarly engaged.
(3) A communication is confidential if not intended to be disclosed to 
third persons other than those present to further the interest of the patient 
in the consultation, examination, or interview, or persons reasonably 
necessary for the transmission of the communication, or persons who are 
participating in the diagnosis and treatment under the direction of the 
psychotherapist, including members of the patient’s family.

(b) General rule of privilege. A patient has a privilege to refuse to dis
close and to prevent any other person from disclosing confidential com
munications, made for the purposes of diagnosis or treatment of his mental 
or emotional condition, including drug addiction, among himself, his psy
chotherapist, or persons who are participating in the diagnosis or treat
ment under the direction of the psychotherapist, including members of 
the patient’s family.

(c) Who may claim the privilege. The privilege may be claimed by the 
patient, by his guardian or conservator, or by the personal representative of 
a deceased patient. The person who was the psychotherapist may claim the 
privilege but only on behalf of the patient. His authority so to do is 
presumed in the absence of evidence to the contrary.

(d) Exceptions.
(1) Proceedings for hospitalization. There is no privilege under this rule 
for communications relevant to an issue in proceedings to hospitalize the 
patient for mental illness, if the psychotherapist in the course of diagnosis 
or treatment has determined that the patient is in need of hospitalization.

Rule 504. Psy ch o th erapist-Patient Privilege.^ Hereafter in fed
eral courts, the Supreme Court has proposed that there be no general 
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doctor-patient testimonial privilege.41 Instead a privilege would be recog
nized that is restricted to “confidential communications made for the 
purposes of diagnosis or treatment of [a patient’s] mental or emotional 
condition, including drug addiction,” 42 to a person authorized to practice 
medicine generally but only when “engaged in the treatment of a men
tal or emotional condition” 43 or to a licensed psychologist.44

(2) Examination by order of judge. If the judge orders an examination of 
the mental or emotional condition of the patient, communications made in 
the course thereof are not privileged under this rule with respect to the 
particular purpose for which the examination is ordered unless the judge 
orders otherwise.
(3) Condition an element of claim or defense. There is no privilege under 
this rule as to communications relevant to an issue of the mental or emo
tional condition of the patient in any proceeding in which he relies upon 
the condition as an element of his claim or defense, or, after the patient’s 
death, in any proceeding in which any party relies upon the condition as 
an element of his claim or defense.

Proposed Federal Rules of Evidence rule 504.
41 See id. A critical view of this decision has been expressed publicly by one mem

ber of the Advisory Committee. See Berger, supra note 21, at 47-48.
42 Proposed Federal Rules of Evidence rule 504(b).
43 Id. rule 504(a) (2).
44 Id.
45 See generally House Hearings, supra note 4, at 465-73; McCormick 212-28.
46 Rule 511 provides in full:

A person upon whom these rules confer a privilege against disclosure of the 
confidential matter or communication waives the privilege if he or his 
predecessor while holder of the privilege voluntarily discloses or consents 
to disclosure of any significant part of the matter or communication. This 
rule does not apply if the disclosure is itself a privileged communication. 

Proposed Federal Rules of Evidence rule 511.

In sum, only where the surgeon or family doctor is providing psycho
therapy are his patient’s communications to him privileged. To illustrate, 
if the family doctor inquires, “How did you sprain your ankle?” and 
the response is, “while walking my mistress home from a date,” the re
sponse is not privileged. If the family doctor asks, “Why are you de
pressed?” and the patient says, “Because I just murdered my mistress,” 
the patient’s statement is privileged and he or his representative can pre
vent the doctor from testifying to the conversation, even if the patient 
has since died.

This limited privilege exists without regard to the presence or absence 
of a federal substantive issue in the case or of a state statute on point, 
although about 12 states provide no doctor-patient privilege, while those 
that do usually do not limit the privilege to psychotherapists.45

Rule 511. Waiver.46 This rule provides that the holder of the
privilege waives it if he voluntarily discloses “any significant part of” 
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the privileged communication to another, unless that disclosure is itself 
a privileged communication.47

<7 id.
48 Another personally held privilege, not significant in the context of this paper, is 

rule 507:
Every person has a privilege to refuse to disclose the tenor of his vote at a 
political election conducted by secret ballot unless the vote was cast illegally.

Id. rule 507.
49 Once a privilege is defined, however, it is rather well-protected in other respects. 

Part of this protection is in rule 512, discussed elsewhere. See notes 89-91 infra and 
accompanying text. Rule 513, offering further protection, provides:

(a) Comment or inference not permitted. The claim of a privilege, 
whether in the present proceeding or upon a prior occasion, is not a proper 
subject of comment by judge or counsel. No inference may be drawn 
therefrom.

(b) Claiming privilege without knowledge of jury. In jury cases, pro
ceedings shall be conducted, to the extent practicable, so as to facilitate 
the making of claims of privilege without the knowledge of the jury.

(c) Jury instruction. Upon request, any party against whom the jury 
might draw an adverse inference from a claim of privilege is entitled to 
an instruction that no inference may be drawn therefrom.

Proposed Federal Rules of Evidence rule 513.
50 Rule 503 provides in full:

(a) Definitions. As used in this rule:
(1) A “client” is a person, public officer, or corporation, association, or 

other organization or entity, either public or private, who is rendered pro-

The tremendous significance of this rule is a function of the fact that 
the rest of the Rules protect so few confidential relationships48 and that 
the Rules define so narrowly those that are protected. Virtually the only 
people private individuals can confide in without the risk of subsequent 
compulsory disclosure are clergymen, lawyers, and psychologists. Under 
the waiver rule, communication to anyone else renders even those pro
fessional counsellors subject to a duty to testify. Most likely, one who 
confides in a spouse would not be engaged in a privileged communication 
within the meaning of this rule, since only a very narrow privilege, de
pendent upon future facts arising, is accorded marriage partners. Thus, 
a woman who confides only in her priest and her husband is probably 
not fully protected from subsequent in-court judicially-compelled reve
lation by either of those confidants. Certainly, if a woman confides only 
in her priest and her mother, or her rabbi and her son, or her psychologist 
and her roommate, neither communication will receive subsequent judi
cial protection under the Rules.49

PRIVILEGES HELD BY INDIVIDUALS AND CORPORATE BODIES

Rule 503. Lvwy er-Client Privilege.50 The rule extends this priv
ilege to all legal entities, including natural persons, governments and 
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corporations. As applied to individuals, the rule comports with the tra
ditional common law rule as it has evolved in modern form,51 and gives 
citizens broad protection from disclosure of their communications to 
their attorneys, but shuts off the privilege where, for example, the lawyer 
was consulted as part of an effort to commit a crime or the communica- 

fessional legal services by a lawyer, or who consults a lawyer with a view 
to obtaining professional legal services from him.

(2) A “lawyer” is a person authorized, or reasonably believed by the 
client to be authorized, to practice law in any state or nation.

(3) A “representative of the lawyer” is one employed to assist the lawyer 
in the rendition of professional legal services.

(4) A communication is “confidential” if not intended to be disclosed 
to third persons other than those to whom disclosure is in furtherance of 
the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the communication.

(b) General rule of privilege. A client has a privilege to refuse to 
disclose and to prevent any other person from disclosing confidential com
munications made for the purpose of facilitating the rendition of profes
sional legal services to the client, (1) between himself or his representative 
and his lawyer or his lawyer’s representative, or (2) between his lawyer and 
the lawyer’s representative, or (3) by him or his lawyer to a lawyer repre
senting another in a matter of common interest, or (4) between represent
atives of the client or between the client and a representative of the client, 
or (5) between lawyers representing the client.

(c) Who may claim the privilege. The privilege may be claimed by the 
client, his guardian or conservator, the personal representative of a de
ceased client, or the successor, trustee, or similar representative of a cor
poration, association, or other organization, whether or not in existence. 
The person who was the lawyer at the time of the communication may 
claim the privilege but only on behalf of the client. His authority to do so 
is presumed in the absence of evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:
(1) Furtherance of crime or fraud. If the services of the lawyer were 

sought or obtained to enable or aid anyone to commit or plan to commit 
what the client knew or reasonably should have known to be a crime or 
fraud; or

(2) Claimants through same deceased client. As to a communication rele
vant to an issue between parties who claim through the same deceased 
client, regardless of whether the claims are by testate or intestate succes
sion or by inter vivos transaction; or

(3) Breach of duty by lawyer or client. As to a communication relevant 
to an issue of breach of duty by the lawyer to his client or by the client 
to his lawyer; or

(4) Document attested by lawyer. As to a communication relevant to 
an issue concerning an attested document to which the lawyer is an attest
ing witness; or

(5) Joint clients. As to a communication relevant to a matter of common 
interest between two or more clients if the communication was made by any 
of them to a lawyer retained or consulted in common, when offered in an 
action between any of the clients.

Proposed Federal Rules of Evidence rule 503.
51 See generally McCormick 175-211.
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non is “relevant to an issue of breach of duty by the lawyer to his client 
or by the client to his lawyer.” 52 The protection given individuals, in 
short, is balanced carefully while broadly weighted toward recognition 
of the client’s privacy.

52 Proposed Federal Rules of Evidence rule 503(d).
53 See id. rule 503 (a) (1).
54 In Radiant Burners, Inc. v. American Gas Association the district court on two 

occasions asserted that the attorney-client privilege was not available to corporations. 
See 209 F. Supp. 321, 324-25 (N.D. Ill. 1962); 207 F. Supp. 771, 773 (N.D. Ill. 1962). 
The court of appeals reversed. 320 F.2d 314 (7th Cir. 1963). Both courts acknowledged 
that the issue was unsettled and that strong views exist on both sides. Id. at 319-23; 
207 F. Supp. at 773.

55 320 F.2d at 319-22.
56 See Proposed Federal Rules of Evidence rule 503, Advisory Comm. Note (bibli

ography); Note, Attorney-Client Privilege for Corporate Clients: The Control Group 
Test, 84 Harv. L. Rev. 424 (1970).

57City of Philadelphia v. Westinghouse Elec. Corp., 210 F. Supp. 483 (E.D. Pa.), 
mandamus and prohibition denied sub nom., General Elec. Co. v. Kirkpatrick, 312 F.2d 
742 (3d Cir. 1962), cert, denied, 372 U.S. 943 (1963).

The rule is substantially more innovative, however, in extending a 
broad privilege to corporate clients.53 There is some controversy as to 
whether any such privilege for corporate entities should be recognized.54 
For, given the number of people within a corporation who would be 
entitled to learn of communications between any one employee and the 
corporation’s attorney, it is difficult to see how this facet of the privilege 
has any relationship to personal privacy, or how such a privilege could 
even function to preserve anonymity or secrecy. Yet, often as a matter 
of assumption rather than analysis, virtually all jurisdictions apparently 
provide some variant of this privilege for corporations.55

Most present debate has centered on the scope rather than the desir
ability of the corporate privilege.56 The basic problem is that if com
munications between an attorney and every employee of a legally-pro
tected group are to be privileged, the group can “wash” communications 
between employees through its attorneys, thereby gaining for these em
ployees testimonial privileges available to no one else in society and 
simultaneously removing a good deal of corporate activity from court
room review.

The 1969 draft of the Rules, following a leading federal district court 
opinion,57 therefore restricted the privilege to communications to an 
attorney from members of the corporation’s “control group”—those 
highly placed employees authorized to seek and act upon legal advice in 
the name of the corporation. However, a year later, a federal court of 
appeals adopted a broader privilege that encompassed as well communica
tions made by an employee “at the direction of his superiors in the cor-
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poration and where the subject matter upon which the attorney’s advice 
is sought by the corporation and dealt with in the communication is the 
performance by the employee of the duties of his employment.” 58 The 
Supreme Court affirmed by an equally divided vote.59

58 Harper & Row Publishers, Inc. v. Decker, 423 F.2d 487, 491-92 (7th Cir.), tiff'd by 
an equally divided Court, 400 U.S. 955 (1970).

59 Id.
60 See Hertz v. Woodman, 218 U.S. 205, 213-14 (1910); Durant v. Essex Co., 74 U.S. 

(7 Wall.) 107, 110 (1869).
Proposed Federal Rules of Evidence rule 503 (b) (4).

02 Id. rule 503(a), Advisory Comm. Note.
63 Rule 502 provides in full:

A person, corporation, association, or other organization or entity, either 
public or private, making a return or report required by law to be made has 
a privilege to refuse to disclose and to prevent any other person from 
disclosing the return or report, if the law requiring it to be made so pro
vides. A public officer or agency to whom a return or report is required 
by law to be made has a privilege to refuse to disclose the return or report 
if the law requiring it to be made so provides. No privilege exists under 
this rule in actions involving perjury, false statements, fraud in the return or 
report, or other failure to comply with the law in question.

Id. rule 502.
64 Id.

Although such an affirmance is of no precedential effect60 and despite 
their virtually unwavering hostility to personal privileges, the draftsmen 
of the Rules then dropped the control group test for rule 503 and simply 
included in the definition of privileged confidants “a representative of 
the client”.61 While the Advisory Committee Notes intimate that this 
new formulation may not eliminate occasional employment of the more 
restrictive control group test,62 63 clearly the rule at least encourages de
velopment of a broader privilege. Given the very tenuous relationship 
between personal privacy and security and the attorney-corporate client 
privilege, the rationale for this aspect of the proposed rule remains ob
scure.

Rule 502. Required Reports Privileged by Statute**  This rule
gives every person or other public or private legal entity making or re
ceiving a return or report required by law a privilege to refuse to dis
close the return or report, or prevent another from doing so, “if the law 
requiring it to be made so provides.” 64 The provision is straight-forward 
and undoubtedly unexceptionable.

Nevertheless, rule 502 remains puzzling. It is the only instance in 
which a state legislative decision to provide a privilege is, for that reason 
alone, to be honored in federal courts. Apparently, no one responsible 
for the preparation of the Rules has attempted to explain why the pro
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tection of state-created privileges in this area was more necessary or de
sirable than in all others where state law positively creates a testimonial 
privilege.

The Advisory Committee Notes do state that “these statutes . . . may 
generally be assumed to embody policies of significant dimension,” 65 
but, of course, that is also undeniably true of state statutes recognizing, 
for example, a journalist’s or a marital or a doctor-patient privilege. At 
the very least it would be interesting to know whether any persuasive 
considerations actually do underlie this apparently inconsistent deference 
to state authority in the matter of privileges.

65 Id. rule 502, Advisory Comm. Note.
66 Id. rule 508.
67 The Advisory Committee's Note on rule 508 does not undertake this task, either. 

The potential harm likely to be inflicted by throwing a broad, undefined shroud of 
secrecy around “trade secrets” has been detailed elsewhere. See House Hearings, supra 
note 4, at 409-15 (statement of Project on Corporate Responsibility).

68 See Proposed Federal Rules of Evidence rule 510; notes 77-87 infra and accom
panying text.

BUSINESS PRIVILEGE: TRADE SECRETS

The only provision likely to affect only corporate or other business 
establishments is rule 508’s privilege respecting trade secrets. It is succinct 
and, in the general context of Article V of the Rules, rather unusual:

“A person has a privilege, which may be claimed by him or his 
agent or employee, to refuse to disclose and to prevent other per
sons from disclosing a trade secret owned by him, if the allowance 
of the privilege will not tend to conceal fraud or otherwise work 
injustice. When disclosure is directed, the judge shall take such 
protective measures as the interests of the holder of the privilege 
and of the parties and the furtherance of justice may require.” 66

The operative significance of the rule is clouded by the failure to de
fine what is meant by a “trade secret.” 67 In practice, rule 508 may pro
vide business corporations with a privilege almost as broad as the pro
tection accorded the Government for “official information.” 68 In any 
event, this rule protects the general privacy claims of business to a greater 
degree than any of the provisions respecting personal privileges.

What is even more interesting is the novel approach to the privilege 
issue employed in this rule. No attempt is made in advance to specify 
the various conditions under which the privilege may be successfully 
invoked. Instead, the balance of interests between secrecy and disclosure 
is left to the informed discretion of the trial judge to be worked out in 
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the context of the specific case at issue. Moreover, the judge is not given 
the simple option to compel or refuse to compel the testimony, but is 
empowered to adopt a third course—compel disclosure but limit, through 
a wide range of devices, the extent and effect of the disclosure.

The Advisory Committee Notes indicate that some of the limiting de
vices available include taking the testimony in camera, disclosing to op
posing counsel only, compelling disclosure only to the judge, or placing 
those present under oath not to disclose the testimony.69 The commen
tary does not explain why this flexible, open-ended approach was em
ployed only in this one instance nor suggest why it would be an unwork
able technique for resolving claims of personal privilege.

69 Proposed Federal Rules of Evidence rule 508, Advisory Comm. Note.
70 Rule 509 provides in full:

(a) Definitions.
(1) Secret of state. A “secret of state” is a governmental secret relating 

to the national defense or the international relations of the United States.
(2) Official information. “Official information” is information within the 

custody or control of a department or agency of the government the dis
closure of which is shown to be contrary to the public interest and which 
consists of: (A) intragovernmental opinions or recommendations submitted 
for consideration in the performance of decisional or policymaking func
tions, or (B) subject to the provisions of 18 U.S.C. § 3500, investigatory 
files compiled for law enforcement purposes and not otherwise available, 
or (C) information within the custody or control of a governmental de
partment or agency whether initiated within the department or agency 
or acquired by it in its exercise of its official responsibilities and not other
wise available to the public pursuant to 5 U.S.C. § 552.

(b) General rule of privilege. The government has a privilege to refuse 
to give evidence and to prevent any person from giving evidence upon a 
showing of reasonable likelihood of danger that the evidence will disclose 
a secret of state or official information, as defined in this rule.

(c) Procedures. The privilege for secrets of state may be claimed only 
by the chief officer of the government agency or department administering 
the subject matter which the secret information sought concerns, but the 
privilege for official information may be asserted by any attorney repre
senting the government. The required showing may be made in whole or 
in part in the form of a written statement. The judge may hear the matter 
in chambers, but all counsel are entitled to inspect the claim and showing 
and to be heard thereon, except that, in the case of secrets of state, the 
judge upon motion of the government, may permit the government to 
make the required showing in the above form in camera. If the judge 
sustains the privilege upon a showing in camera, the entire text of the gov
ernment’s statements shall be sealed and preserved in the court’s records in 
the event of appeal. In the case of privilege claimed for official information

GOVERNMENTAL PRIVILEGES

Rule 50970 is by far the most amazing of all the privilege provisions. 
The only apparent purpose of this section is to permit the federal gov- 
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eminent to obstruct the ordered process of litigation when it has such 
an interest and is so inclined. The rule would operate by establishing 
two privileges: one for “secrets of state” and another for “official infor
mation.” 71 After defining each of these phrases, the Government is 
granted a privilege to prevent the disclosure of evidence “upon a show
ing of reasonable likelihood of danger that the evidence will disclose 
a secret of state or official information, as defined in this rule.” 72

the court may require examination in camera of the information itself. 
The judge may take any protective measure which the interests of the 
government and the furtherance of justice may require.

(d) Notice to government. If the circumstances of the case indicate a 
substantial possibility that a claim of privilege would be appropriate but 
has not been made because of oversight or lack of knowledge, the judge 
shall give or cause notice to be given to the officer entitled to claim the 
privilege and shall stay further proceedings a reasonable time to afford 
opportunity to assert a claim of privilege.

(e) Effect of sustaining claim. If a claim of privilege is sustained in a 
proceeding to which the government is a party and it appears that another 
party is thereby deprived of material evidence, the judge shall make any 
further orders which the interests of justice require, including striking the 
testimony of a witness, declaring a mistrial, finding against the government 
upon an issue as to which the evidence is relevant, or dismissing the action.

Id. rule 509.
71 See note 70 supra.
72 Proposed Federal Rules of Evidence rule 509(b).
™Id. rule 509(a)(1).
74 354 U.S. 1 (1953).

Thus, while the definitions of “secret of state” and “official informa
tion” are important, they are hardly controlling. For the privilege is ex
tended not simply to secrets of state or official information but to any 
evidence which may “disclose” such matters. Nor does the rule seek to 
accommodate the specific needs of particular information by permitting 
the trial judge to balance the sensitivity of the information against its 
evidentiary import: for secrets of state, the Government has only to 
object and the evidence is out; for official information, the Government 
must show only that disclosure would “be contrary to the public inter
est.” Nor has either of these privileges anything more than fragile sup
port in prior case or statutory law; both are innovative departures.

Rule 509(a)(l). Secret of State. “A secret of state is a govern
mental secret relating to the national defense or the international rela
tions of the United States.” 73 * The maintenance of such a broad privilege 
derives partial support from the Supreme Court’s decision in United 
States v. Reynolds™ which recognizes a governmental privilege not to 
disclose military secrets.
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Reynolds involved an attempt by plaintiffs in a Federal Tort Claims 
Act suit to discover the Air Force’s official accident investigation report 
and the statements of crew members who survived a 1948 plane crash. 
The aircraft was a B-29 testing secret electronic equipment. Air Force 
authorities claimed that the materials could not be furnished “without 
seriously hampering national security, flying safety, and the development 
of highly technical and secret military equipment” 75 and instead offered 
to produce the three surviving crew members, without cost, for exam
ination by the plaintiffs. The Court held by a 6-3 margin that in these 
circumstances the claim of privilege was asserted properly. The privilege 
was held to attach where “there is a reasonable danger that compulsion 
of the evidence will expose military matters which, in the interest of na
tional security, should not be divulged.” 76

75 id. at 5.
76 Id. at 10.
77 Proposed Federal Rules of Evidence rule 509(a) (2).
78 Rule 509(a)(2) was largely the product of objections voiced by Senator McClellan 

and the Department of Justice to the public drafts of the Advisory Committee’s work. 
See House Hearings, supra note 4, at 180-81, 316, 567-69.

Rule 509(a)(1) apparently seeks to expand this qualified “military 
secret” privilege to the breaking point. Indeed, the proposed rule is 
phrased so broadly as to fairly raise the question of what it does not en
compass. Do the government’s evaluation forms for civilian Pentagon 
employees “relate to” the “national defense”? Do directives to police 
officers dispatched to observe a demonstration in the vicinity of an em
bassy in the District of Columbia “relate to” the “international relations 
of the United States”? Does an application for a search warrant for the 
home of a suspected subversive “relate to” either of these elusive con
cepts? Or does a government accident report of a civilian aircraft col
lision or the sinking of an oil tanker “relate to” either concept? Certainly 
all are plausible instances in which the privilege might be asserted. And, 
under this rule, once the claim is raised, trial judges will have great diffi
culty in overriding it.

Rule 509(a)(2). Official information. Any matter in one of the
government’s file cabinets that happens to escape the state secret label, 
likely will be its domestic counterpart—“official information.” 77 This 
provision does not appear, in any remotely similar form, in any public 
drafts of rule 509 through 1971. Until the Court’s promulgation, rule 509 
had been limited to the state secret privilege.78

In short, rule 509(a)(2) prevents litigants from introducing at trial, 
whether the Government is a party or not, any relevant and material 
documentary fact the Government possesses, with only two exceptions.
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First, a criminal defendant would retain the protection of the Jencks 
Act.79 Second, the official information privilege does not extend to gov
ernment data which any person in the United States, regardless of his 
need to know, is entitled to obtain under the Freedom of Information 
Act.80

™ 18 U.S.C. § 3500 (1970).
80 5 U.S.C. § 552 (1970). The sole ameliorating factor is that disclosure of such data 

must be “shown to be contrary to the public interest,” whatever that qualification 
means.

81 The Advisory Committee Note accompanying rule 509(a)(2)(C) cites no case 
holding that the Freedom of Information Act governs the separate question whether a 
litigant with a particularized need can discover or introduce at trial a government 
document over a claim of privilege by the Government. Independent research has not 
discovered such a case, either. See Proposed Federal Rules of Evidence rule 509(a) (2) 
(C), Advisory Comm. Note.

Some reported cases involving claims by citizens under the Freedom of Information 
Act have indicated in dicta that litigants with particularized needs have a lesser hurdle 
to overcome. See Sterling Drug, Inc. v. FTC, 450 F.2d 698 (D.C. Cir. 1971). See also 
H. Kessler & Co. v. Equal Employment Opportunity Comm., 472 F.2d 1147 (5th Cir. 
1973) (Section 709(e) of 1964 Civil Rights Act which prohibits disclosure to the public 
of investigatory information gathered by E.E.O.C. does not prohibit disclosure to the 
complaining party and his attorney prior to their commencing a private lawsuit under 
the Act).

Aside from the obvious differences in policy involved, indiscriminate treatment of 
the Freedom of Information Act as a government privileges rule poses enormous 
technical difficulties. Under the Act access is blocked to inter-agency or intra-agency 
memoranda and investigatory files compiled for law enforcement purposes only where 
a party in litigation could not compel their production. See 5 U.S.C. §§ 552(b)(5), (7) 
(1970). Thus these sections seem to assume that a testimonial privilege does exist as to 
some such documents. However, the other seven sections of the Act contain no such 
qualifying language, but rather ban access completely to the materials there described. 
See id. §§ 552(b) (l)-(4), (6), (8)-(9). Therefore, it may be a truism to say that the 
Government has a privilege not to disclose inter-agency memos not discoverable under 
the Freedom of Information Act. See Environmental Protection Agency v. Mink, 410 
U.S. 73 (1973). But the other sections would appear, by comparison with sections five 
and seven, consciously not to assume the presence of an established testimonial privi
lege, or at the very least the absence of a testimonial privilege that is precisely coinci
dent with the restrictions of the Act.

Aside from these textual difficulties, it is not at all apparent that the various pieces of 
information exempted from world-wide disclosure under the Act are equally compelling 
candidates for testimonial privilege as well. Kaiser Aluminum & Chemical Corp. v. 
United States, an opinion of Justice Reed which antedates the Freedom of Information 
Act, establishes a privilege for intra-agency policy memoranda in order to promote 
and protect open and frank discussions within the agencies. See 157 F. Supp. 939 (Ct. 
Cl. 1958). The privilege recognized therefore was limited to opinions and did not 
extend to reports of objective facts. Thus, Kaiser suggests that medical files, for example, 

The Freedom of Information Act, in essence, would be transformed 
into a statute respecting evidentiary privilege, a transformation which 
finds no evident basis in the statutory language or judicial decisions con
struing it,81 and in spite of the obvious fact that since the Act requires
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“no standing or showing of need for the desired information,” clearly 
“the justifications for shutting off information under the Act are in some 
instances of lesser dimension than would warrant withholding informa
tion from a litigant with a genuine need for it in litigation.” 82 As Judge 
Friendly said in commenting on this rule:

would be much less likely to receive protection in a privilege context than intra-agency 
memos. But rule 509, by its indiscriminate lumping together of all sections of the 
Freedom of Information Act, treats both categories in an identical manner.

82 McCormick 233.
83 House Hearings, supra note 4, at 254.
84 See 5 U.S.C. § 552 (b) (6) (1970).
85 Perhaps the “public interest” requirement is meant to provide the solution. See 

Proposed Federal Rules of Evidence rule 509(a)(2)(c), Advisory Comm. Note. If so, 
it still seems unusual that the Government is sole holder of the privilege. Further, this
elastic reading of the “public interest” would leave much to the discretion of the trial
judge. If this was intended, it would be interesting to know why trial judges are to be 
given latitude in this area but not where interpersonal communications are claimed 
to be privileged. And further, the draftsmen have provided no guidelines for the 
exercise of this discretion.

88 See 5 U.S.C. § 552(b)(7) (1970).

the problems of what a citizen should be able to get from a Gov
ernment agency when he has simply the general interest of the 
citizen in finding what is going on and the problems of a litigant 
who has a particularized need are obviously very different and al
most by hypothesis what is the right solution for the first cannot 
be the right solution for the second.83

The most obvious examples of data that would seem to require different 
treatment where litigation is involved are personnel and medical files, 
exempted from world-wide disclosure by the Freedom of Information 
Act.84 It is extremely difficult to conjecture a satisfactory rationale for 
providing the Government—and not the subject of the files—with a priv
ilege to suppress such data when it is relevant and material to litigation.85 
Similarly, given the unlimited disclosure permitted by the Act, a broad, 
blanket protection for “investigatory files compiled for law enforcement 
purposes” 86 * 88 may be understandable, but indiscriminately placing a block 
to use by litigants of all data so gathered seems unjustifiable and ap
parently is unprecedented. No case has been found that suggests the 
Freedom of Information Act is, by negative implication, a “Testimonial 
Privileges of the Government Act” as well.

Aside from the merits of this aspect of rule 509, clearly the proposals 
with respect to official information lay to rest any suspicion that the 
destruction of personal privileges in other sections rests upon a well- 
considered and consistent view of the privilege question generally. Given 
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rule 509, it can hardly be maintained that all the Court meant to do in 
Article V was to restate existing law; or that it attempted to avoid cre
ating innovative rules and procedures; or that privileges were sacrificed 
to the interests of open and full adjudication wherever possible; or that 
the Rules were promulgated only after opportunity for free and open de
bate within the legal profession. No such contention can be put forward 
in the face of the form in which rule 5 09 was promulgated by the Court.

Ancillary provisions of Rule 509. Rule 509 does not propose
simply to enshroud the Government in a cloud of secrecy but rather, by 
its further procedural aspects, seeks to transform that cloud into an im
pregnable iron wall.

First, rule 509(d) provides that where the circumstances of a case re
veal a possibility that a state secret or official information privilege might 
be available to the Government “but has not been made because of over
sight or lack of knowledge,” 87 the trial judge must halt the trial and 
notify the Government of its apparent option to shut off testimony, 
whether or not the Government is a party to the lawsuit.88 None of the 
other privileges recognized in Article V provide their holder with such 
protection, nor do the comments provide any explanation for this dis
parity.

87 Proposed Federal Rules of Evidence rule 509(d).
88 Id.
89 Rule 512 provides in full:

Evidence of a statement or other disclosure of privileged matter is not ad
missible against the holder of the privilege if the disclosure was (a) com
pelled erroneously or (b) made without opportunity to claim the privilege. 

ZJ. rule 512.
90 See id. rule 512, Advisory Comm. Note.
91 As might be expected, the Advisory Committee has chosen not to discuss this aspect 

of rule 509. See id.

Secondly, rule 512, which is applicable to all privileges,87 88 89 provides that 
otherwise privileged matter, if already disclosed, is nevertheless inad
missible against the holder of the privilege if the disclosure was made 
without opportunity to claim the privilege. As applied to personal priv
ileges, the rule evidently is salutary because, for example, it would pre
vent eavesdroppers and wiretappers from surreptitiously destroying a 
privilege.90 As applied to government secrets, however, the provision is 
farcical, it means simply that if matter within the broad contours of rule 
509 has been “leaked” to the entire world, trial judges must shut then- 
eyes to it, litigants must go without it, and questions of guilt or innocence 
or assessment of money damages must be resolved as though the infor
mation did not exist.91
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Third, while rule 509(c) requires the chief officer of the relevant gov
ernment agency to assert the state secret privilege, the official information 
claim may be raised by any government attorney. The provision is 
wholly unprecedented92 93 and permits not only extremely low-level de
cision making on such matters but virtually guarantees that the official 
information claim will be administered without a semblance of con
sistency or uniformity.

92 Numerous conversations by the author with former government attorneys suggest 
that governmental privileges until now have always been asserted only with the formal 
approval of the agency’s or department’s chief officer. Indeed, the Court in United 
States v. Reynolds seems to hold that the privilege can be invoked only “by the head 
of the department which has control over the matter, after actual personal consideration 
by that officer.” 345 U.S. 1, 7-8 (1953). No case has been found upholding a claim of 
privilege where this Reynolds test was not met.

93 386 U.S. 300 (1967).
94 Id. at 312-14.
95 353 U.S. 53 (1957).
93 386 U.S. at 310.
97 See Proposed Federal Rules of Evidence rule 510(c) (2).

Rule 510. Informer's Identity. Virtually every jurisdiction in
the country recognizes some sort of privilege, held by the government, 
to refuse to disclose the identity of its informants under certain condi
tions. In McCray v. Illinois23 the Supreme Court held by a 5-4 margin 
that neither the fourth nor sixth, nor fourteenth amendments requires 
the government to divulge the identity of an informer who provides in
formation relied upon by police officers to establish probable cause for 
the issuance of a warrant.94 95 Previously, in Roviaro v. United States25 the 
Court inferentially had recognized a qualified governmental privilege, 
established by lower federal court decisions, not to disclose the identity 
of an informer in a trial devoted to the question of guilt or innocence. 
In McCray the Court restated its Roviaro holding “that where, in an 
actual trial of a federal criminal case, the disclosure of an informer’s iden
tity ... is relevant and helpful to the defense of an accused, or is essen
tial to a fair determination of a cause, the privilege must give way.” 96

Proposed rule 510 gives to the Government a privilege to prevent in
court disclosure of an informant’s identity largely commensurate with 
the bounds of that privilege staked out in Roviaro and McCray, although 
the rule would omit the “relevant and helpful test” and would direct the 
court, when the Government so requests, to permit any disclosure to be 
made in camera, where both the accused and his counsel are to be ex
cluded.97

The relevant interests at stake in the formulation of this rule are quite 
different from those that apply with respect to the other evidentiary 
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privileges here discussed, because the purpose of rule 510 is to protect 
the government’s sources of information, not the informer’s privacy, 
and the countervailing interests sacrificed are those of the criminal ac
cused in fully vindicating his fourth and sixth amendment rights. Thus, 
no more is ventured at this point than to highlight the fact that rule 510 
would tighten substantially the government’s informer privilege and 
rather consistently chooses to give full protection to government inter
ests at the expense of defendants.

OVERVIEW: THE EFFECT OF THE PROPOSED NEW RULES

In reviewing the overall effect of these Rules on testimonial privileges 
for the federal courts, three important generalizations emerge with start
ling clarity. First, the Rules substantially depart from generally prevail
ing law in this country with respect to testimonial privileges. The hus
band-wife and doctor-patient privileges are to be quietly buried. A new 
rule for governmental privileges has been invented. Where other author
ities have divided over the scope of the attorney/corporate-client and 
clergyman-penitent privileges, the wider alternative has been chosen.

Other privileges, not yet discussed here, are dealt with, too, by de
liberate omission. Because the Rules do not recognize them, the journal
ist’s privilege to keep confidential his sources of information and the ac
countant-client privilege, each recognized by at least 15 states,98 are to 
be unavailable in federal courts.

98 See McCormick 159 & nn.44-45.
99 It is also sad to note that the Rules are likely to cut more harshly against the poor.

A man who can have his tax returns prepared by lawyers, his psyche bol
stered by psychotherapists and finance it all by trade secrets can frustrate 
the judicial inquiry by an assertion of aptly named “privileges.” No such 
favor is afforded the litigant who must utilize a supermarket tax accountant, 
confide only in his wife and support himself by welfare payments which 
require disclosure of his secrets to a social worker.

House Hearings, supra note 4, at 196 (letter of Professor Kenneth W. Graham, Jr.).

Furthermore, the judicial evolution of testimonial privileges is shut 
off. No matter how compelling the argument that in the context of a 
particular case a privilege should be recognized for communications be
tween, for example, a social worker and a client or a parent and child 
or a brother and sister, such claims must be rejected. Thus, the possibility 
of judicially-fostered growth and change is to be put aside too.99

Secondly, the Rules would consistently expand organizational and gov
ernmental secrecy while restricting individual privacy. This generaliza
tion has already been documented, and its consequences are more fully 
detailed below. Moreover, this propensity is another manifestation of the 
draftsmen’s and the Court’s penchant for engaging in wholesale law re
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form in the context of promulgating the Rules. At common law the 
testimonial privileges that grew up sprang from a desire to protect inter
personal communications. The privilege for military secrets arose rela
tively recently and that for attorneys and their corporate clients evolved, 
without close inquiry, from the previously established privilege for at
torneys and individual clients. In short, the Rules’ consistent preference 
for organizational privacy is fundamentally unprecedented.

Finally, the Rules are internally inconsistent. Throughout Article V, 
the Rules manage to take both sides of every important issue of principle 
that is raised by the question of whether to recognize privileges in federal 
courts while consistently failing to explain why this has been done. 
Should weight be given to whether the state in which the communica
tion takes place provides a privilege? The rule on required reports says 
yes; the others say no. Is it necessary to have uniformity throughout the 
federal system? The rule on required reports, keyed to state law, says 
no; the provision authorizing any government attorney to assert the of
ficial information privilege says no; the failure to define client for pur
poses of the attorney-client privilege says no; the remainder of the Rules 
say yes. Is it preferable to adopt a certain and definite rule, capable of 
relatively easy application, or to leave the trial judge with discretion to 
weigh competing interests and claims with particularity and to fashion 
intermediate remedies where possible? The trade secret rule opts for 
discretion; the others choose to rest on rule. Which of the conflicting 
interests at stake is more important: the protection of privacy or the 
need for uninhibited fact gathering? The personal privilege rules em
brace the latter interest; the corporate and governmental rules indulge 
the former. Should the source of the substantive law governing the law
suit affect a privilege claim? The marital privilege rule makes the priv
ilege available only in criminal cases; the remainder cut equally across 
all manner of litigation.

Conceivably, these apparent inconsistencies can be satisfactorily ex
plained in light of other, more compelling considerations overlooked 
above. Certainly, however, no such explanation has been forthcoming 
from the Court or the Advisory Committee. As suggested above, there 
is no easily discernible reason to expect that such a rationalization could 
be put forth, were such an attempt made.

Reexamining the Proposed Rules on Interpersonal Privileges

Perhaps the foregoing analysis is sufficient to demonstrate that the 
rules on privileges are unacceptable in their present form. Certainly, they 
bear little outward indicia of rationality. At a minimum, the draftsmen’s
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product suggests that a fresher and deeper look at the issues of law and 
policy surfaced by the Rules is in order, for, standing alone, the Court’s 
conclusions are wholly unpersuasive.

As noted above, the Advisory Committee and the Court pursued two

terpersonal communications. First, with infrequent variation, the Rules 
opt for disclosure rather than confidentiality whenever such discussions 
are sought to be discovered or introduced as evidence. Secondly, that 
the communication at issue may have been privileged under state law 
from compulsory in-court revelation is treated as an irrelevant or in
sufficient consideration. Because these two judgments necessarily form 
the backbone of the Committee’s entire product in this area, they deserve 
detailed scrutiny. That review, set out below, suggests that neither of 
these judgments is supportable. Rather, in circumscribing personal testi
monial privileges, the Rules would intrude severely and unwarrantably 
upon personal privacy and the individual’s interest in freedom of ex
pression. Further, by failing to recognize state-created privileges, the 
Rules would impair the capacity of the states to enlarge the enjoyment 
of personal liberty. If these conclusions are correct, then a wholly new 
approach to the privileges question is appropriate.

Before examining these problems more carefully, a general caveat is in 
order. A good deal of what follows is couched in terms of policy judg
ment, rather than legal compulsion. While constitutional arguments are 
implicated in each of these issues, it seems more likely that the Rules are 
unwise than that they are unconstitutional. Accordingly, a simple point, 
too easily forgotten in examining social issues that have constitutional 
overtones, should be kept in mind: the fact that the Federal Constitution 
may leave options open to the Congress does not necessarily suggest that 
any one of those choices equally will further constitutional values nor 
that all arguably will contribute equally to the common good.

TESTIMONIAL PRIVILEGES AND THE RIGHTS OF PRIVACY AND SPEECH

Perhaps the majority of evidence experts share the Advisory Com
mittee’s apparent perspective that testimonial privileges are mere bother
some exclusionary rules, born of competing professional jealousies, that 
impede the accuracy of fact finding and serve no other important societal 
goals. Yet, at least on an intuitive basis, other equally plausible rationales 
might explain their existence. For in the course of blocking access to 
the facts, privileges also provide a barrier to officially sponsored penetra
tion of private communications.
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Obviously, then, personal privileges might be defended as important 
protectors of individual privacy in modern society. Because claims of 
privacy can be asserted all too easily, because the values sacrificed by a 
decision to uphold testimonial privilege claims concededly are substan
tial and because it is difficult to conceive of an interest in privacy para
mount to every imaginable countervailing societal goal, such a defense 
commands careful scrutiny. It is imperative to ascertain precisely what 
is meant by the concept of privacy in twentieth century America, what 
individual and societal benefits flow from public protections accorded 
privacy, whether recognition of interpersonal testimonial privileges does, 
indeed, substantially contribute to these ends, and whether less drastic 
means might produce whatever benefits privileges yield. In short, the 
central question is whether the simple device of excluding evidence at 
trial can be viewed as an important, well-designed adjunct of the right 
of privacy.100

100 The general discussion of the right of privacy that is presented here draws heavily 
upon the writings of Professor Westin and Professor Fried. In this sense, it is not 
intended to be original. However, these writings have been drawn upon largely be
cause they are excellent syntheses and analyses of the work of many others. Accord
ingly, the reader interested in a full exposition of the principles sketched below ought 
to pay particular attention to the many valuable sources utilized by Westin and Fried. 
See also Shills, Privacy and Power, in Contemporary Political Science: Toward Em
pirical Theory (I. Pool ed. 1967).

101 Indeed, it might be said that any courtroom testimony about oneself not freely 
volunteered is an invasion of privacy. Hence, privacy is frequently described as the 
principal value upheld by the fourth amendment right to be free from unreasonable 
searches and seizures. See Warden v. Hayden, 387 U.S. 294, 304 (1967). Privacy in 
this sense also finds a constitutional source of protection in the fifth amendment privi
lege against self-incrimination. See Schmerber v. California, 384 U.S. 757, 760-63 (1966).

Privacy, in the sense that term is employed here, is not merely secrecy 
but also involves the voluntary and secure control one possesses over 
communication of information about oneself; a person locked in a closet 
against his will may have secrecy but is unlikely to be enjoying privacy. 
Simple secrecy is in no sense a valuable right. What makes privacy both 
a distinct concept and a valuable right is the fact that it is voluntary and 
that it includes a secured ability to control by oneself how much infor
mation about oneself is disseminated and the scope and circumstances of 
its communication.

The rejection of a claim of privilege destroys the claimant’s control 
over the breadth of the audience receiving personal information as well 
as his control over the timing and conditions of its release.101 Clearly 
then, limitations on testimonial privileges are invasions of privacy.

Not every deprivation of privacy, of course, is socially deplorable or 
constitutionally objectionable. For example, mandatory examination of 
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restaurant workers for the presence of communicable diseases robs such 
persons of voluntary control over information concerning one aspect of 
themselves, but that probably would not lead thoughtful people to con
clude that such examinations should be abolished. Most people would 
agree that such a limited intrusion is outweighed by other social needs.

The question whether to protect an interest in privacy, then, neces
sarily must involve weighing matters of degree. Therefore, whether so
ciety should tolerate either a lesser intrusion upon privacy or an intru
sion for certain weighty countervailing reasons must depend, in large 
measure, upon the importance to individuals and American society of 
the right of personal privacy as well as the precise nature of that right. 
At bottom it appears the Rules implicitly adopt an incredible topsy-turvy 
ranking of the relative strengths of governmental, corporate and indi
vidual claims to the right of privacy.

Professor Alan Westin has catalogued those social goals that are 
furthered by securing to all citizens a right to control the communication 
of knowledge about themselves.102 First, recognition of a right to privacy 
serves to promote and protect personal autonomy. “In democratic so
cieties there is a fundamental belief in the uniqueness of the individual, 
in his basic dignity and worth as a creature of God and a human being, 
and in the need to maintain social processes that safeguard his sacred 
individuality.” 103 The right of privacy protects the individual citizen 
from deprivation of that individuality by complete exposure and from 
control and manipulation by those who might otherwise penetrate his 
innermost secrets. It provides a shelter for experimentation and testing 
of his views and thought before making them public. “[WJithout . . . 
time for incubation and growth, through privacy, many ideas and posi
tions would be launched into the world with dangerous prematurity,” 104 
thereby robbing society of the constructive creativity in thought and 
idea it seeks from all people.

102 See A. Westin, Privacy and Freedom 32-39 (1967). See also note 100 supra.
103 A. Westin, supra note 102, at 33.
104 Id. at 34.
105 Id. at 34-36.
106 United States v. White, 401 U.S. 745, 762 (1971) (Douglas, J., dissenting).

Secondly, privacy provides a context for necessary emotional release.105 
As society grows ever more complex and open, the individual has a 
greater need for respite from his public activities. Privacy provides the 
means whereby people may “let their hair down,” engage in perfectly 
lawful conduct not encumbered by peer group pressures, partake of 
“[f]ree discourse . . . [which] may be frivolous or serious, humble or 
defiant, reactionary or revolutionary, profane or in good taste,” 106 or 
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take comfort in times of sorrow. Without this outlet for socially harm
less emotional release, the pressures of our public lives might well over
whelm either our psychic stability or our carefully controlled public 
etiquette.

Third, “[e]very individual needs to integrate his experiences into a 
meaningful pattern and to exert his individuality on events. To carry 
on such self-evaluation, privacy is essential.” 107 Privacy provides the es
sential setting for man to reflect upon the world about him—to think 
through the mass of data and ideas that daily impinge upon him, to 
evolve personal responses to those worldly demands, and to contemplate 
the morality of his behavior and ideas. The ability to control personal 
information further permits the individual to choose when to venture 
forth publicly upon conclusions privately reached. The process of self
evaluation, that search for an ‘‘inner light” that every individual must 
undertake, cannot be a public process if men are to be truly free.

1°7 A. Westin, supra note 102, at 36.
108 id. at 37-39.
109 Id. at 38. An interesting reflection on the significance of these principles in shaping 

law enforcement activities was made by Ramsey Clark. See R. Clark, Crime in America 
287 (Simon & Schuster ed. 1970). Several Justices have attempted to translate these 
principles into constitutional norms. See United States v. White, 401 U.S. 745, 756-65
(1971) (Douglas, J., dissenting); id. at 770-72 (Harlan, J., dissenting). Justice Brandeis 
was perhaps the first important jurist to lay out these concepts in concrete form. See 
Olmstead v. United States, 277 U.S. 438, 471-85 (1928) (Brandeis, J., dissenting). See 
also Boyd v. United States, 116 U.S. 616, 630 (1886).

Fourth, the right of privacy permits citizens to engage in limited and 
protected communication.108 Confidences and intimacies can be shared 
with those who are trusted, and, equally important, distances can be 
erected as shields from premature or too widespread dissemination of 
information. Any individual’s social life involves a constant balancing 
between the need for secrecy and the need for participation; the right 
of privacy permits the citizen to strike his own accomodation between 
these conflicting desires. Further, the need for such a facility increases 
as the external society becomes more crowded, multi-faceted, and in
tense. “Reserved communication is the means of psychic self-preserva
tion for men in the metropolis.” 109 *

Momentous as are these considerations of societal efficacy, the right 
of privacy is not simply a very important means to highly valued but 
distinct ends. Rather, privacy is further an end in itself—an essential con
dition of political liberty and our very humanity. Without the opportun
ities privacy provides for personal autonomy, emotional release, self
evaluation and limited and protected communications, individual political 



1973] Testimonial Privileges 89

freedom as we know it could not flourish.110 Democracy requires both 
individual growth, creativity and responsibility, and an inner zone of 
personal security which the state cannot penetrate. Privacy provides 
both that zone of impenetrable individuality and the means by which 
public contributions can flow from responsible individual control over 
oneself. Privacy both protects private citizens from state control and 
permits full development of their public selves.

no See A. Westin, supra note 102, at 23-26.
Hl See Fried, Privacy, 77 Yale L.J. 475, 482 (1968).
112 See id.
113 See note 115 infra and accompanying text.

Further, Professor Fried has persuasively argued that “[i]n developed 
social contexts love, friendship and trust are only possible if persons 
enjoy and accord to each other a certain measure of privacy;” 111 a secure 
ability to exercise substantial control over information concerning our
selves is an inseparable aspect of our very humanity.112 Privacy permits 
people to share intimacies and ideas upon their own terms, and thus to 
establish those mutual reciprocal relinquishments of the self that underlie 
the relations of love, friendship and trust and to choose those with whom 
they enter upon such relationships as well as the extent of their mutual 
involvement. Without this reserve of privacy, we would have nothing 
to share and, hence, nothing to build upon in our human relationships 
save fear, mistrust and combativeness.

It would be incredible to discover that the Supreme Court’s unex
pressed reason for the proposed wholesale curtailing of personal testi
monial privileges in federal courts was an antipathy toward the right of 
privacy. Surely, a more plausible assumption would be that the Court’s 
conclusion rests instead upon a belief that such privileges do not sub
stantially further this valuable right.113 However, this intermediate propo
sition is not convincing either.

Once care is taken to analyze the concept of privacy, its relationship 
to personal testimonial privileges is quite striking. Indeed, it is not a far
fetched view that personal evidentiary privileges go to the heart of the 
modern American citizen’s need for a right of privacy. For, to repeat, 
the essence of that right is control over, not the absence of, information. 
In this regard, privacy is a two-sided concept. People in society constant
ly are seeking a balance between personal secrecy and social participa
tion. The principal contribution of this right of privacy is that it permits 
individuals to seek their own balance without being forced to choose 
between the extremes of total secrecy and total openness. For this reason, 
it is even more important to the preservation of a useful right of privacy 
that limited communication be possible than that full secrecy be available.
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Testimonial privileges, through fostering this control, help to provide 
a context for the development of personal autonomy, emotional release, 
self-evaluation, and limited and protected communication. None of these 
ends is attainable solely by oneself; successful pursuit of any one of them 
apparently requires at least some disclosure to another, but that must 
occur in a situation which permits individual control over the breadth 
of disclosure. And, as further noted above, providing a means for attain
ing these ends is essential to the maintenance of democracy and the 
human condition.

Indeed, this need for controlled disclosure such as by privileged com
munication, touching as it does upon such fundamental conditions of 
our society, is supported not simply by considerations of privacy, but 
by similar and perhaps more familiar principles respecting the function 
of freedom of speech. For the social policies furthered by recognition 
of a right of personal privacy are in many instances similar to those 
protected by the theoretical underpinnings of freedom of speech.

The destruction of the confidentiality of intimate, interpersonal com
munications means essentially that all individual thought must be wholly 
public or wholly secret. Adoption of such a principle would constrict 
severely the utility of freedom of speech by robbing the individual of 
an ability to speak tentatively, to evaluate himself and his surroundings 
at first privately, yet with assistance from others, and to release his emo
tional reactions before developing a more careful public articulation of 
his views. Without the opportunity for such initial reflection and limited 
interpersonal reaction, it is difficult to see how private citizens or public 
officials can be expected to contribute the full measure of their abilities 
to the broader public debate. Yet we have staked our security and our 
future upon a measured, free, and informed public debate, and as the 
Supreme Court has observed, a principal purpose of the right of freedom 
of speech is the protection of public debate “in the hope that use of such 
freedom will ultimately produce a more capable citizenry and more per
fect polity.” 114 This is why recognition of a judge-law clerk or husband
wife privilege does much to maintain an ultimately free society. The 
refusal to provide a suitable context in which individuals tentatively may 
develop their public utterances actually does a disservice to the very 
goals the first amendment seeks to attain. Consideration of these prin
ciples helps to bring into focus the important fact that public officials 
also need a measure of privacy as they perform their duties if they are 
to perform them well.

114 Cohen v. California, 403 U.S. 15, 24 (1971).

Testimonial privileges can contribute substantially to attainment of this 
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evident need, whether it be premised upon principles of privacy or 
freedom of speech. To be sure, there is another view. Certainly, testi
monial privileges may appear awkwardly designed for the task of pro
viding a shelter for limited disclosure. Further, the ability to trust one’s 
confidants, coupled with the fact that most confidential personal com
munications are not relevant to matters likely to come to trial, are un
doubtedly the prime protectors of this security. Nor is it deniable that 
much confidential disclosure does take place without conscious thought 
of whether a legal privilege is available. Perhaps such arguments ap
pealed to the Court if, indeed, it concluded that privileges are unim
portant aspects of the right of privacy.

The Advisory Committee apparently subscribed to such views. Its at
tack on the concept of interpersonal privileges principally is buried in 
an explanation of the proposed elimination of the husband-wife privilege:

[I]t [cannot] be assumed that marital conduct will be affected by 
a privilege for confidential communications of whose existence the 
parties are in all likelihood unaware. The other communication 
privileges, by way of contrast, have as one party a professional per
son who can be expected to inform the other of the existence of the 
privilege. Moreover, the relationships from which those privileges 
arise are essentially and almost exclusively verbal in nature, quite 
unlike marriage.115

It is difficult to know where to begin in analyzing such assertions. The 
third sentence, presumably valid as a matter of description, seems to have 
no relevance to the issue. The first and second sentences embody em
pirical assumptions that are dubious at best. Is it conceivable that the 
Advisory Committee has discovered that priests and psychotherapists 
routinely begin counselling sessions by informing their subjects that the 
ensuing conversations may not be discovered by litigants should they 
subsequently demand it? It would be especially interesting to see the 
explanation the Committee presumes a clergyman situated in a state 
which has no such privilege would give to each of his advisees after the 
Rules become effective.116 To the wholly unsupported assertion that 
married couples “arc unaware” of the privilege they typically possess, 
it might be sufficient simply to argue that a poll be taken, and dare the 
Committee to wager on the outcome.117

H5 Proposed Federal Rules of Evidence rule 505, Advisory Comm. Note.
H6 Perhaps, of course, it will turn out that clerics can understand and explain diver

sity jurisdiction with more facility than most courts and jurists who have tried in the 
past.

nt Or to repeat Professor Black’s suggestion: “If there is any sense or substance in 
the argument as proferred, the solution would be to maintain the marital privilege, and
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But even conceding the accuracy of these “observations,” the most the 
Committee plausibly can claim is that many more husband-wife conver
sations take place without conscious, simultaneous awareness of the priv
ilege than do, for example, psychotherapist-patient discussions. This 
proves little without the further assumption that subconscious, unarticu
lated knowledge never can influence human conduct. Surely, there is little 
reason to doubt that where they exist, interpersonal privileges such as 
that for confidential marital communications as well as confessions to 
clergymen provide at the very least a subconscious backdrop to the ex
ercise of the right of privacy.

But more than this is at stake here. Proponents of testimonial privileges 
need not carry the burden of proving what factors influence behavior. 
Privileges also are important for other reasons as well. For in protecting 
those relatively few confidential utterances that do bear upon concrete 
litigation, the law protects all those that may. Moreover, the societal 
recognition of the right of privacy entailed in permitting a claim of 
personal privilege serves as an embodiment of the fundamental regard in 
which society does, and should, hold that right. Most important, how
ever, is the simple fact that when a particular confidant’s claim of priv
ilege is upheld, so is his very right of privacy. That society cannot pro
tect against all abridgments of that right makes it more, not less, impera
tive that privacy be preserved whenever possible. That we cannot guar
antee the inviolability of every man’s every attempt to strike his own 
balance between secrecy and participation does not mean judges should 
be unleashed to compel divulgence of every confidence they can dis
cover.* 118 In short, our security and privacy is enriched substantially 
when a testimonial privilege, properly invoked, is given societal approval.

to disseminate more widely, knowledge of its existence.” House Hearings, supra note 4, 
at 232 (Letter from Professor Charles L. Black, Jr.).

118 Professor Black has stated the problem this way:
Is it so obvious that the effect of prior knowledge on conduct is the one 
and only reason for respecting the privacies of human life? Is it not the 
intrinsically private character of the relation, and the reciprocal indecency 
of invading that privacy, rather than the parties’ knowledge of the law 
of evidence, that chiefly justifies confidentiality? I really cannot see the 
firm outline of a thought here. I would understand what was meant if it 
were said that the confidentiality of some relationship ought not to be 
protected on the ground that warning of this non-confidential character 
could easily be communicated to the parties. I suspect that someone has 
just turned this intelligible thought around verbally, without noticing that 
it doesn’t work in reverse.

Id. (emphasis in original).

Yet the Rules, by so narrowly channelling the right to limited and 
protected disclosure, virtually sweep these needs away entirely. The 
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clergyman can be addressed in confidence, but not his secular counter
parts. Ideas can be freely expressed to psychotherapists, but not to phy
sicians or spouses, parents or children. Public officials converse with 
their aides at their peril.

If the Court’s conclusion is not premised upon a disregard for the 
right of privacy or a belief that testimonial privileges are not significant 
protectors of that right, other possibilities remain. Perhaps, as in the 
hypothetical concerning examination of restaurant employees, privileges 
ought to be sacrificed for more important social goals. Because this prob
lem involves a weighing process, the first point to be noted is that the 
public benefit from recognition of privileges seems substantial and is 
certainly greater than the Advisory Committee suggests. The obvious 
further difficulty, of course, is that trial court fact finding in this country 
has long been and presently is encumbered by exclusion of such evidence, 
yet does not appear to have suffered noticeably for it. Further, the Rules 
themselves frequently adopt positions inconsistent with such a view. 
Rule 506 which protects confidential communications to a clergyman, 
implicitly recognizes the individual’s need, whether or not compelled by 
religious dogma, to seek intimate advice, but then inexplicably provides 
that such disclosure may be made only to those versed in religious doc
trine. The “state secret” and “trade secret” rules embody a concession 
that other interests can often outweigh the need for unimpeded fact dis
closure at trial, but also reflect a choice to exalt over the interest in un
limited discovery the secrecy of governmental files and the confidential
ity claims of corporate groups but not the individual’s need for privacy. 
Thus, not only is the history of our jurisprudence arrayed against the 
proposition that personal privileges are less important than the fullest 
possible fact discovery, but so, in other indistinguishable contexts, are 
these very Rules.

Finally, the testimonial privileges rules cut with a broad swath. Crude
ly applied, they, for example, could prevent a criminal accused from 
demanding that a woman repeat in court her husband’s confidential con
fession to the crime for which the accused is on trial. This, of course, is 
an argument for tailoring, not abolishing, privileges. As the draftsmen 
of the trade secrets rule have shown, striking an intermediate stance be
tween total abolition and unconfined acceptance of a particular claim of 
privilege is not impossible.119 Surely husbands and wives deserve the same 
sort of careful attention to their privacy needs as the employees of busi
ness units or the policy makers in the federal bureaucracy.

119 See notes 66-69 supra and accompanying text.
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This analysis of privacy and the privilege rules suggests, in sum, that 
the Supreme Court and the Advisory Committee have committed three 
specific kinds of errors in resolving this policy problem. First, it is de
sirable to preserve the husband-wife privilege and, at least unless a broad
er privilege for confidential communications generally is adopted, that 
for doctor-patient discourse as well.

Second, it is an extremely dubious decision to attempt to foreclose 
trial judges from examining upon their merits further claims of testi
monial privilege with respect to personal confidential communications. 
This matter strikes so close to the heart of privacy that society ought 
carefully to evaluate, in specific cases, the precise countervailing social 
demands before that right is sacrificed. The confidential communication 
that is part and parcel of the right of privacy may pass between parent 
and child or counsellor and client or roommate and roommate, as well as 
husband and wife or doctor and patient. Not only attorneys and their 
clients, but also judges and their clerks and legislators or administrators 
and their aides, may need the privilege if law is to be freely and fairly 
administered. Like the corporation’s trade secret, such matters deserve a 
finer, more discriminating treatment than wholesale rejection in advance 
of every such claim of privilege, without regard to the necessity for the 
testimony or the availability of other techniques to better protect the 
interests of all litigants. Accordingly, a general, qualified privilege for 
confidential communications that pass between individuals intimately 
related or in a position of close personal trust should be adopted, modeled 
upon the trade secrets provision of rule 508.

Finally, at the very least, if personal privileges are to be limited as the 
draftsmen prefer, the very broad waiver rule120 should be eliminated in 
so far as it affects interpersonal privileges. Requiring a psychotherapist 
to testify to a patient’s confidential communication only because the 
patient also discussed the matter with, for example, his parent, simply 
makes no apparent sense.

120 See notes 46-49 supra and accompanying text.

THE BILL OF RIGHTS AND THE PRIVILEGE RULES

Obviously, constitutional questions lurk in the background of the 
Rules. Surely rational people will be heard to argue that the Federal Con
stitution itself either invalidates certain of these personal privilege rules 
or mandates recognition of additional ones. Thus, in putting its im
primatur upon the Rules, the Supreme Court likely has prejudged non- 
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frivolous constitutional claims with respect to the provisions just dis
cussed.121

121 Technically, of course, the Rules do not purport to pass finally upon any con
stitutional issue. Rule 501 specifically provides that Article V governs “[ejxcept as 
otherwise required by the Constitution of the United States . . . Proposed Federal 
Rules of Evidence rule 501. Yet it is equally clear that the draftsmen did not close 
their eyes to the Constitution. See id. rule 501, Advisory Comm. Note. Thus, while no 
stare decisis rejoinder could fairly be made to constitutional challenges such as those 
discussed here, neither would it be fair to assert that the draftsmen intended to deal 
solely with non-constitutional policy problems.

122See Doe v. Bolton, 412 U.S. 179 (1973); Roe v. Wade, 410 U.S. 113 (1973).
123 See Eisenstadt v. Baird, 405 U.S. 438 (1972); Griswold v. Connecticut, 381 U.S. 

479 (1965).
124 An attempt to rest such claims upon the fifth amendment protection against self

incrimination probably would be unsuccessful. See Couch v. United States, 409 U.S. 
322 (1973). Even if forced disclosure of confidential communications could be likened 
to a search or seizure within the meaning of the fourth amendment—where the Court 
has frequently expressed the view that privacy is the principal interest at stake—it seems 
settled that the fourth amendment confers no protection against divulgence by one 
party to a conversation of what the other said. See United States v. White, 401 U.S. 
745 (1971); Hoffa v. United States, 385 U.S. 293 (1966).

125 410 U.S. 179 (1973).
126 381 U.S. 479 (1965).
127 410 U.S. 113 (1973).

Because such claims would probably fail, only two of the strongest 
constitutional arguments are analyzed closely here. First, particularly in 
light of the abortion122 and contraception123 decisions, important claims 
might be urged that a broad marital or doctor-patient privilege is con
stitutionally compelled.124 While the precise rationale for the recent 
abortion decisions is open to question, Doe v. Bolton125 in particular 
might be read as recognizing at least some rudimentary right of a patient 
to receive a licensed doctor’s advice and treatment free of state inter
ference which is not the product of an important, valid governmental 
concern. Perhaps forbidding confidential communications between 
doctor and patient unduly burdens that right to receive a doctor’s treat
ment and advice.

Griswold v. Connecticut126 127 which invalidated a state ban on the use 
of contraceptives, certainly is a landmark case concerning limits upon 
state control over the marriage relationship. However, Griswold seems 
less important as a doctrine for protecting marital privacy, as that term 
is employed here, than as a decision staking out a zone of frequently 
non-communicative conduct that may not be punished by the state. Such 
a right, important as it is, nevertheless is separate and distinct in its nature 
and purposes from a right to control the dissemination of personal in
formation. This view of the doctrinal importance of Griswold especially 
is appropriate after Roe v. Wade121 which drew heavily upon the Gris- 
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mold principles in enunciating a constitutionally protected right of un
defined breadth, but “broad enough to encompass a [married or single] 
woman’s decision whether or not to terminate her pregnancy.” 128 While 
characterizing this as a “right of privacy,” 129 the Court in Roe clearly 
employed that phrase in a sense other than that used here and the con
clusions reached in Roe consequently have no necessary implications for 
the claim to a constitutionally compelled husband-wife testimonial priv
ilege.

128 Id. at 153.
129 id.
130 Id. at 152.
131 Id.
132 408 U.S. 665 (1972).
133 See id. at 725-52 (Stewart, J., dissenting).

These qualifications aside, however, Roe itself nevertheless states that 
“a guarantee of certain areas or zones of privacy . .. does exist under the 
Constitution,” 130 and that this guarantee “has some extension to activities 
relating to marriage . . . .” 131 Thus, claims that the Constitution compels 
recognition of a marital or doctor-patient privilege cannot be dismissed 
cavalierly.

Any analysis of the constitutional privacy-privilege issue, however, 
has to center upon the Court’s recent decision in Branzburg v. Hayes.132 
Branzburg held that the first amendment does not grant to newsmen a 
privilege not to reveal to grand juries their sources of information, even 
in the absence of a showing that the reporter possesses information rele
vant to a crime the grand jury is investigating, that the information the 
reporter has is unavailable from other sources, or that the need for his 
testimony is sufficiently compelling to override the damage done to first 
amendment interests. A careful reading of Branzburg suggests that claims 
of a constitutionally-compelled doctor-patient or marital privilege pres
ently are effectively foreclosed. Of principal significance, of course, is 
the simple fact that the Court refused to fashion a constitutional journal
ist’s privilege despite the limited nature of the claim advanced.

Beyond the holding itself, several aspects of the Branzburg opinion 
have important implications for other testimonial privilege claims. First, 
the privilege rejected in Branzburg was premised upon the first amend
ment protections against abridgement of speech and the press, protec
tions that previously have been safeguarded scrupulously by the Court 
against, relatively speaking, even the most minimal kinds of intrusions. 
Further, in the course of so doing, the Court had woven a tight doctrinal 
net in which proponents of the privilege could easily lay their claim.133 
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In contrast the constitutional marital privilege rests on only sporadic 
precedent and virtually no developed doctrine.134

134 See notes 122-131 supra and accompanying text. This consideration is most im
portant because Branzburg reflects a substantial hostility to judicial fashioning of 
testimonial privileges. Given the plethora of cases establishing a broad right of freedom 
of speech and press and the substantial commitment in the cases to the doctrinal propo
sition that laws burdening this freedom must be most carefully scrutinized, proponents of 
a journalist’s privilege were able to force the Court to confront the issue head-on. Claims 
for a constitutionally-grounded marital or doctor-patient privilege might well not 
compel such detailed analysis, how’ever, as the initial hurdle of identifying the consti
tutionally protected interest at stake would be a difficult one.

135 408 U.S. at 688.
136 See id. at 691, 693, 702.
137 See id. at 736 (Stewart, J., dissenting).
138 Id. at 700-01.
139 Id. at 703.
140 Id. at 704-05.

Secondly, while the Court repeatedly emphasized the role of the grand 
jury as an investigatory body and its concomitant need for “every man’s 
evidence,” 135 the opinion is by no means limited to the fact that only 
grand jury appearances were at issue in the cases before the Court.136 
Indeed, the entire Court, dissenters as well as those in the majority, ap
parently assumed that whatever constitutional rule was adopted would 
apply equally to courtroom trials.

Third, proponents of the privilege presented considerable empirical 
data and testimony to support their claim that failure to accord the priv
ilege would noticeably diminish the nation’s supply of newsworthy in
formation.137 Empirical proof of the precise nature and extent of the 
impact testimonial privileges have on individual privacy probably does 
not exist.

Fourth, the Court was willing to discover the requisite governmental 
interest necessary to justify any burden on constitutional rights that 
might result in the need to enforce the law,138 a consideration that likely 
will support equally any other governmental claim to information against 
which a constitutional testimonial privilege is asserted.

Finally, while the Court painted with a broad brush when discussing 
generalities of the newsmen’s claims, when it came to analyzing the spe
cific, narrow privilege claimed by the journalists, the Court placed 
major emphasis on its unwillingness “to embark the judiciary on a long 
and difficult journey to ... an uncertain destination.”139 Difficulties of 
defining precisely who might hold the privilege would be enormous.140 
Determining in what circumstances the privilege should give way would 
involve courts “inextricably ... in distinguishing between the value of 
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enforcing different criminal laws.” 141 “There is also merit in leaving 
state legislatures free ... to fashion their own standards in light of the 
conditions and problems ... in their own areas.” 142 These considerations 
would apply with much force against assertions that the Federal Consti
tution mandates a uniform, minimum doctor-patient or husband-wife 
testimonial privilege. No matter how strongly one might feel about re
vealing confidential communications arising out of such relationships to 
anyone who files a complaint in a federal court, courts, through the ve
hicle of constitutional adjudication, assuredly are ill-equipped to lay 
down immutable rules concerning such questions as who shall hold such 
privileges, what exceptions shall attach, and what uniform conditions 
with respect to such relationships obtain throughout the land.143

141 Id. at 705-06.
142 Id. at 706.
143 Such considerations also apply with a good deal of force to claims that the federal 

courts ought to disregard state-created privileges and, instead, fashion others of their 
own creation via rule making power. It is curious, to say the least, that no one in the 
Branzburg majority apparently thought of this when reviewing the Proposed Federal 
Rules of Evidence.

144 The first amendment prohibits laws “respecting an establishment of religion, or 
prohibiting the free exercise thereof.” U.S. Const, amend. I. The tradition of referring 
to the former phrase as “the establishment clause” and the latter as “the free exercise 
clause” is followed here.

In short, a constitutional claim of husband-wife or doctor-patient priv
ilege probably could not survive the doctrinal underpinnings of Branz- 
burg. And at least that part of the opinion which suggests that such an 
argument would ask too much of the institution of judicial review has 
considerable merit.

A constitutional challenge of a somewhat different sort might be 
leveled at the clergyman’s privilege, rule 506. The claim simply would 
be that, in according special status to confidential communications to 
the clergy, the Government is favoring sectarian over secular interests 
and that such favoritism is forbidden by the establishment clause of the 
first amendment.144 The remedy sought might be simply an extension of 
the rule, in whatever form, and so long as it is not repealed, to all confi
dential communications or to all confidential communications to pro
fessional counsellors, thus largely obviating the necessity for constitu
tionalizing the precise parameters of the privilege that caused such prob
lems in Branzburg.

The initial difficulty with such an argument is the remedy that might 
be achieved. Assuming rule 506 is an impermissible establishment of re
ligion and given the draftsmen’s evident hostility to personal privileges, 
the more appropriate decree would be the deletion rather than expansion 
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of the privilege.145 Such a result would have the effect of enhancing the 
invasion of privacy effected by these Rules.

145 Cf. Welsh v. United States, 398 U.S. 333, 361-67 (1970) (Harlan, J., concurring).
146 See generally Warren, Krattenmaker, & Snyder, Property Tax Exemptions for 

Charitable, Educational, Religious and Governmental Institutions in Connecticut, 4 
Conn. L. Rev. 181, 200-10 (1971) (analysis of establishment clause problem in pro
viding property tax exemptions for religiously owned property).

147 The Court’s description of what the free exercise clause forces government to do 
is shifting and apparently inconsistent. See generally Pfeffer, The Supremacy of Free 
Exercise, 61 Geo. L.J. 1115 (1973). Suffice it to say that if government cannot compel 
Amish teenagers to learn how to read and write, or Seventh Day Adventists to work 
on Saturday, it is not apparent that Catholic priests may be required to repeat in court 
confidences that pass in the confessional. See Wisconsin v. Yoder, 406 U.S. 205 (1972) 
(Amish teenagers); Sherbert v. Verner, 374 U.S. 398 (1963) (Catholic priests). On 
the other hand, if government can force Jews to be idle on Sunday, and Amish pre- 
teens to learn arithmetic, and to refrain from praying out loud while they are about 
that task, and, if they do well enough at it to get into college, then to be forced to 
submit to military training, it is not at all apparent why public loudspeakers may not 
be installed in the confessional. See Wisconsin v. Yoder, 406 U.S. 205 (1972) (dicta) 
(Amish children); School Dist. v. Schempp, 374 U.S. 203 (1963) (prayer in school); 
Braunfeld v. Brown, 366 U.S. 599 (1961) (Sunday closings); Hamilton v. Regents of 
Univ, of Calif., 293 U.S. 245 (1934) (military training).

148 The Court, for example, has upheld a New York State program that permitted 
children, forced to attend school by compulsory attendance laws, to leave school 
periodically to receive religious instruction and has held that granting religious property 
exemptions from property taxes is not forbidden by the establishment clause. See 
Walz v. Tax Comm’n of the City of New York, 397 U.S. 664 (1970) (property ex
emption); Zorach v. Clauson, 343 U.S. 306 (1952) (instruction). Further the Court 
has held that the free exercise clause prevents application of certain statutes to particu
lar religious groups, without intimating that any of the laws generally would not be 
enforceable. See, e.g., Wisconsin v. Yoder, 406 U.S. 205 (1972) (compulsory school 
attendance laws); Sherbert v. Verner, 374 U.S. 398 (1963) (unemployment compensa
tion); Follett v. Town of McCormick, 321 U.S. 573 (1944) (bookseller tax).

149 See Walz v. Tax Comm’n of the City of New York, 397 U.S. 644 (1970). Com
pare Tilton v. Richardson, 403 U.S. 672 (1971) voith Lemon v. Kurtzman, 403 U.S. 602 
(1971). It is not conceivable that rule 506 could be held an impermissible “entangle
ment” of church and state as that concept is developed in these cases.

Moreover, it does not seem likely that rule 506 would be considered 
to run afoul of the establishment clause.146 Indeed, the clergyman’s priv
ilege arguably is compelled by its counterpart, the free exercise clause.147 
In any event, the rule evidently represents an attempt to accommodate 
religious beliefs and practices and the Court has been fairly consistent 
in seeking to preserve, through interpretation of the first amendment’s 
religion provisions, a sphere within which legislators may seek such 
ends,148 at least so long as the resultant scheme does not entangle church 
and state in a continuous process of surveillance and mutual involvement 
of each in the affairs of the other.149
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While it is particularly dangerous to draw fixed conclusions from the 
precedent that exists in such a fluctuating area,150 it does seem likely that 
Congress is empowered to limit the clergyman’s privilege to communica
tions to religious functionaries. Although, as argued above, such a deci
sion does not seem preferable as a matter of policy, there is merit in a 
constitutional doctrine that leaves legislatures “room for play in the 
joints [between the free exercise and establishment clauses] productive 
of a benevolent neutrality which will permit religious exercise to exist 
without sponsorship and without interference.” 151

150 See note 147 supra. Further, the Court’s rhetoric fluctuates among the cases. 
Compare Everson v. Board of Educ., 330 U.S. 1 (1947) and Lemon v. Kurtzman, 403 
U.S. 602 (1971) rwith Zorach v. Clauson, 343 U.S. 306 (1952) and Board of Educ. v. 
Allen, 392 U.S. 236 (1968). Now that Supreme Court justices have apparently been 
able to gain a respite from the chore of maintaining the strict wall of separation 
between church and state in order to attend religious services in the White House, 
perhaps even more stunning doctrinal innovations in the area may occur. See Wash
ington Post, Apr. 16, 1973, § B, at 3, col. 8.

151 Walz v. Tax Comm’n of the City of New York, 397 U.S. 664, 669 (1970); see 
Warren, Krattenmaker & Snyder, supra note 146, at 200-10.

152 The Advisory Committee Notes for rule 501 set forth their reasons for disregard
ing state privileges. Most of that discussion, however, is addressed to the constitu
tional argument. See notes 168-222 infra and accompanying text. The separate policy 
arguments discussed here are infrequently and obliquely addressed in this portion of the 
Committee’s notes. See Proposed Federal Rules of Evidence rule 502, Advisory Comm. 
Note.

Therefore, while it should be hoped that Congress will see fit to ex
pand the protection the Rules would give to the right of privacy, it is 
unlikely that the amendments to the Federal Constitution affirmatively 
compel such action.

STATE-CREATED PRIVILEGES IN FEDERAL COURTS
-e • • • . ■

The foregoing discussion of the extent to which interpersonal testi
monial privileges make an important contribution to the enjoyment of 
privacy has substantial implications for an issue that is nevertheless an
alytically distinct: whether and when state-created privileges should be 
recognized in federal trials. With the exception of the rule respecting 
required reports, Article V accords no weight whatever to a state’s de-; 
termination to provide a privilege for a particular confidential commun
ication. This decision seems quite dubious as a matter of policy and 
further raises substantial, complex constitutional issues.152

As a matter of policy, it would appear preferable for federal courts 
to recognize a claim of privilege with respect to an interpersonal con
fidential communication that would be accorded a privilege by the law 
of the state in which the communication occurred. Such a conclusion is 
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particularly compelling in cases where federal jurisdiction is predicated 
solely on diversity of citizenship. Indeed, the latter position has been 
forcefully espoused by two eminent authorities who participated in the 
formulation of these Rules,™ as well as several other distinguished evi
dence law scholars.153 154

153See Weinstein, supra note 21, at 361-73 (Judge Weinstein was a member of the 
Advisory Committee and has long been recognized as a leading scholar in the law of 
evidence); Wright, supra note 20, at 571-74 (Professor Wright was a member of the 
Judicial Conference Committee on Rules of Practice and Procedure).

154 See, e.g., Degnan, The Law of Federal Evidence Reform, 76 Harv. L. Rev. 275 
(1962); Korn, Continuing Effect of State Rules of Evidence in the Federal Courts, 48 
F.R.D. 65 (1969); Louisell, Confidentiality, Conformity and Confusion: Privileges in 
Federal Court Today, 31 Tulane L. Rev. 101 (1956).

155 Today, virtually all privileges recognized by state courts are defined legislatively. 
See McCormick 156.

156 See Proposed Federal Rules of Evidence rule 501.

As concluded above, a sound regard for the right of privacy and the 
principle of freedom of speech ought to compel more, not less, willing
ness to protect testimonial privileges than the draftsmen have manifested. 
As the Rules themselves clearly demonstrate, preservation of a wide 
sphere of legislative competence to protect and further these substantial 
values is particularly important. It is, at best, extremely shortsighted to 
suppose that judicial construction of the language set down in the Bill 
of Rights is sufficient, by itself, to guarantee that the rights of privacy 
and free speech will endure and flourish. This is particularly so with 
respect to the right of privacy since its wide compass and multi-faceted 
nature has led the federal judiciary to be quite circumspect in imposing 
the principle upon the legislative will. Indeed, but for the presence of 
the Rules, it might be supposed that these propositions are self-evident. 
For the decision to accord no force to state-created privileges has the 
effect of wholly circumventing inumerable legislative attempts155 156 to 
further these fundamental societal interests.

Since congressional authority to provide additional or different priv
ileges would be unimpaired by the Rules,™ to claim that judicial ex
clusivity is being asserted in the matter would be inaccurate. Yet, with 
respect to the question of recognizing legislatively-created privileges, 
considerations of federalism as well as those of legislative competence 
are relevant. Circumscribing the extent to which federal law makers will 
override state determinations to provide breathing space for individual 
rights and liberties also tends to assure the continued viability of these 
principles. Such a choice, while protecting against localized dilution of 
precious freedoms, avoids monolithic single-shot judgments as to how 
far legislation appropriately may be employed in aid of liberty and al
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lows for experimentation toward that end.157 Further, respect for this 
aspect of federalism ought to encourage laws tailored to local circum
stances that eradicate barriers to the full enjoyment of personal privacy.158 
In short, by failing to recognize state-created personal testimonial priv
ileges, the Rules seriously impair the important capacity of the states to 
enlarge the enjoyment and protection of personal liberty.

157See United States v. White, 401 U.S. 745, 772 (1971) (Harlan, J., dissenting).
158 See Branzburg v. Hayes, 408 U.S. 665, 706 (1972).
159 408 U.S. 665 (1972); see notes 132-143 supra and accompanying text.
160 408 U.S. at 689 n.27.
161 7J. at 703-06.
162 Id. at 698-99, 706.
163 See Proposed Federal Rules of Evidence rule 502, Advisory Comm. Note.
164 See California v. Byers, 402 U.S. 424 (1971); Shapiro v. United States, 335 U.S. 1 

(1948).

Perhaps the best concrete illustration of these principles is reflected 
in the Rules’ determination not to recognize state-created privileges for 
journalists to refuse, absent a showing of necessity, to divulge the sources 
of their information. Branzburg v. Hayes159 establishes that neither fed
eral nor state courts are compelled constitutionally to recognize a journal
ist’s privilege. At the time Branzburg was decided, however, at least 17 
states had such statutes.160 Clearly, the avowed purpose behind such leg
islation is to protect important societal interests in freedom of speech 
and the press. The Branzburg majority nowhere intimates that this judg
ment is erroneous or dubious, but substantially rests their holding upon 
the proposition that judicial fashioning of such a privilege would be a 
technically unwieldy, if not impossible, task.161 Further, the opinion ex
presses doubt that a clear enough empirical basis for such a privilege 
exists to impose a uniform rule on the entire country at this time.162 Con
ceding this doubt for the moment, does the Branzburg opinion not fairly 
suggest that no reason can be given for federal (and especially federal 
judicial) disregard of state legislation according such a privilege? Here is 
legislation, concededly designed to further enjoyment of constitutional 
rights, in an area where the Court has said that judicial competence is 
limited and that variety is likely to be wiser than uniformity.

Indeed, considerations such as these led the draftsmen of the Rules to 
recognize state-created privileges in the required reports area. For such 
statutory privileges, while aiding and protecting the right to enjoy pri
vacy and to avoid self-incrimination,163 probably are not constitutionally 
compelled under prevailing law.164

Undoubtedly, some proponents of the Rules would continue to insist 
that in spite of these arguments, disregarding state-created privileges as 
a policy matter is still appropriate because of the transcendent need for 
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uniformity among the federal courts.165 Of course this argument fails to 
explain the required reports rule.166 Further, as applied to diversity 
cases, the uniformity argument is undercut by the fact that the substan
tive law governing courtroom litigation in diversity cases will vary 
among federal district courts. Consequently, the uniformity argument 
has some appeal only in cases where federal law provides the substantive 
rule of decision. The Rules as originally proposed would have done 
Congress’ job in weighing its relative commitment to federal law en
forcement on the one hand and recognition of privileges on the other.167 
Now, however, that weighing process can take place where it should. 
For the reasons suggested above, it seems preferable to start with the 
presumption that in federal law cases state privileges will be recognized 
and then to carve out exceptions, where necessary, for specific substan
tive areas where recognition of local privileges seems unwarranted. Cer
tainly the recognition of state privileges in diversity cases seems most 
desirable.

165 See Proposed Federal Rules of Evidence rule 501, Advisory Comm. Note.
166 See id. rule 502. Similarly, the provision of rule 509 authorizing any government 

attorney to assert the official information privilege and the absence of a definition of 
who holds the attorney-client privilege seem calculated to produce no uniformity, 
although conflicts that would emerge in these areas would not be traceable to the 
vagaries of local statutes.

167 This precise argument was embraced by the Branzburg majority in rejecting the 
suggestion that courts might satisfactorily fashion a conditional journalist’s privilege to 
refuse to reveal his sources of information. Branzburg v. Hayes, 408 U.S. 665, 705-06 
(1972). The present absence of general federal privilege statutes hardly can be taken 
as an indication that Congress has already weighed these interests, because current 
federal practice frequently recognizes state-created privileges. See notes 174-179, 191- 
196 infra and accompanying text.

168 304 U.S. 64 (1938).
169 The extent to which legislative or quasi-legislative procedural rule making pro

vides a context for the Supreme Court or the Congress to displace more local law 
than Erie alone might permit is discussed below. Whether Congress has even greater 
powers to displace concededly substantive state rules in diversity cases is a question of 
great academic interest, but is not necessary to explore here. See C. Wright, The Law 
of Federal Courts 228-32 (2d ed. 1970).

While policy grounds may indicate the preferred approach, it is, how
ever, by no means clear that either the Court or the Congress may do as 
they choose in this area. Erie Railroad v. Tompkins168 establishes that 
federal courts enforcing legal rights created by a state in actions predi
cated upon diversity of citizenship must apply, at least in the absence of 
an affirmative contrary congressional direction,169 the substantive statu
tory and case law of the state where the action was brought. Mere pro
cedural devices of those state legal systems, however, may be disregarded 
in diversity cases by federal courts acting upon their own initiative.
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Determining whether a particular local law is “substantive” for Erie 
purposes has presented some of the most difficult questions for federal 
tribunals.170 Clearly a rule is substantive that provides, for example, that 
every contract for the sale of goods imposes on each party an obligation 
that the other’s expectations of receiving due performance will not be 
impaired.171 Such a law seeks to channel private, non-litigative conduct 
in definite ways. Failure to enforce the rule in diversity cases may lead 
to systematic forum shopping between state and federal courts and might 
result in attaching to identical non-litigative behavior at the time it oc
curs, consequences that vary solely with the citizenship of the actor. 
Further, the enforcement of such a rule hardly could impede a federal 
court’s continuing obligation to provide fair and efficient judicial pro
cedures or intrude upon any other countervailing federal interest. There
fore, that rule must be enforced in diversity cases. Just as clearly a state 
rule providing that trials will commence at 9:30 a.m. need not be fol
lowed by federal courts in diversity cases. Such a rule that directs only 
the behavior of litigants, qua litigants, ought not lead to forum-shopping 
designed to alter the distribution of legal rights and duties between 
persons and falls squarely within the federal court’s necessary residual 
“capacity . . . for self-examination leading toward improvement in the 
process of judicial administration” 172 that Erie cannot be taken to have 
impaired.

170 See, e.g., Hanna v. Plumer, 380 U.S. 460 (1965); Byrd v. Blue Ridge Rural Elec. 
Cooperative, Inc., 356 U.S. 525 (1958); Ragan v. Merchants Transfer & Warehouse Co., 
337 U.S. 530 (1949); Guaranty Trust Co. v. York, 326 U.S. 99 (1945); Klaxon Co. v. 
Stentor Elec. Mfg. Co., 313 U.S. 487 (1941).

It seems unnecessary to trace here the various verbal refinements that the Supreme 
Court has engrafted upon the Erie test, principally because of the impact of Hanna v. 
Plumer on this problem. However, the examples of polar extremes recounted in the 
text are intended to provide some guidance to those uninitiated in this area. See 
generally P. Bator, D. Shapiro, P. Mishkin and H. Wechsler, The Federal Courts 
and the Federal System ch. 6 (2d ed. 1973); C. Wright, supra note 169, at 223-28.

171 See Apex Pool Equip. Corp. v. Lee, 419 F.2d 556 (2d Cir. 1969); Uniform Com
mercial Code § 2-609.

172 Monarch Ins. Co. v. Spach, 281 F.2d 401, 407 (5th Cir. 1960). This opinion while 
not dealing squarely with testimonial privileges, is one of the finest lower court treat
ments of the impact of Erie on state rules that do not fall clearly on one side of the 
substance-procedure dichotomy.

U3 In Couch v. United States the Court observed that federal cases have not recog
nized state-created accountant-client privileges. 409 U.S. 302 (1973). However, the 
Court was referring only to federal question cases involving enforcement of Internal

Many other state laws, however, do not present such simple problems 
and personal testimonial privileges are among the most difficult. While 
the Supreme Court has never passed upon the issue,173 many lower fed- 
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eral courts in diversity cases agree that state-created personal testimonial 
privileges are “substantive” rather than “procedural” for Erie purposes.174 
Others have indicated a contrary view,175 although almost without ex
ception176 these courts nevertheless recognize state privileges in diversity

Revenue Service subpoenas and, in any event, did not ratify those lower court deci
sions, but dismissed them as “not . . . controlling” the issue there under discussion. 
Id.; see note 213 infra.

174 See Republic Gear Co. v. Borg-Warner Corp., 381 F.2d 551, 555 n.2 (2d Cir. 1967) 
(attorney-client); Massachusetts Mut. Life Ins. Co. v. Brei, 311 F.2d 463, 465-66 (2d 
Cir. 1962) (doctor-patient); Palmer v. Fisher, 228 F.2d 603, 608 (7th Cir. 1955), cert, 
denied, Fisher v. Pierce, 351 U.S. 965 (1956) (accountant-client); R. & J. Dick Co. v. 
Bass, 295 F. Supp. 758, 760-61 (N.D. Ga. 1968) (husband-wife); Miller v. Pacific Mut. 
Life Ins. Co., 116 F. Supp. 365 (W.D. Mich. 1953) (doctor-patient).

175 See Monarch Ins. Co. v. Spach, 281 F.2d 401 (5th Cir. 1960) (dictum); Ex parte 
Sparrow, 14 F.R.D. 351, 353 (N.D. Ala. 1953) (journalist’s privilege); note 176 infra.

176 While very few cases have been found that refuse to apply state privileges in 
diversity cases, a string of cases in the Northern District of Ohio refuse to apply Ohio’s 
attorney-client privilege in diversity cases. See, e.g., Scourtes v. Fred W. Albrecht 
Grocery Co., 15 F.R.D. 55 (N.D. Ohio 1953); Humphries v. Pennsylvania R.R., 14 
F.R.D. 177 (N.D. Ohio 1953); Brookshire v. Pennsylvania R.R., 14 F.R.D. 154 (N.D. 
Ohio 1953); Panella v. Baltimore & O.R.R., 14 F.R.D. 196 (N.D. Ohio 1951). These deci
sions seem inconsistent with that court’s parent court of appeals decision in Ranger, 
Inc. v. Equitable Life Assurance Society, which followed Michigan’s doctor-patient 
privilege. See 196 F.2d 968, 972 (6th Cir. 1952). The Ranger opinion, while not stating 
why that privilege was followed, has been read subsequently to rest upon the per
ceived compulsion of Erie. See Miller v. Pacific Mut. Life Ins. Co., 116 F. Supp. 365 
(W.D. Mich. 1953). See also Boyd v. Wrisley, 228 F. Supp. 9 (W.D. Mich. 1964). 
While it is possible that the Sixth Circuit will not recognize state privileges in criminal 
or federal question cases, such problems are separate and distinct from the diversity 
issue. See Gariepy v. United States, 189 F.2d 459 (6th Cir. 1951); Fraser v. United 
States, 145 F.2d 139, 144 (6th Cir. 1944); notes 211-213 infra and accompanying text.

Similarly, Aetna Life Ins. Co. v. McAdoo states that rule 43(a) of the Federal Rules 
of Civil Procedure renders state privileges inapplicable in diversity cases, but that 
opinion may not survive Love v. United States, which follows a state privilege in a 
federal criminal prosecution. See Love v. United States, 386 F.2d 260 (8th Cir. 1967), 
cert, denied, 390 U.S. 985 (1968); Aetna Life Ins. Co. v. McAdoo, 106 F.2d 618, 621-22 
(8th Cir. 1939); Fed. R. Civ. P. 43(a).

Professor Wright in his treatise cites Willard C. Beach Air Brush Co. v. General 
Motors Corp, as a diversity case refusing to apply a state privilege. 9 C. Wright, 
Federal Practice and Procedure 334 n.2 (1969); see 118 F. Supp 242, 244 (D.N.J. 1953), 
aff'd, 212 F.2d 664 (3d Cir. 1954). While a parenthetical notion in the opinion might 
be read as asserting such power, in fact the court seems to resolve the issue in light of 
New Jersey law.

No other cases holding state privileges unavailable in federal diversity cases have 
been found. The decision reflected in the Rules, then, to give no weight in diversity 
cases to state privileges virtually is unprecedented. Nevertheless, in the course of the 
hearings in the House, Professor Cleary stated, “I think we would have to say that the 
present law is unsettled in the diversity area. The cases are in disagreement as to 
whether you apply a State-created privilege or not.” House Hearings, supra note 4, at 
64. It is exceedingly hard to believe that such a statement could be uttered with a 
straight face by anyone who has read the cases in this field with a modicum of care.
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cases either as a matter of comity177 178 or because they feel bound to do so 
by one of the current Federal Rules of Civil Procedure™ or without 
articulating their reason for doing so.179

177 See, e.g., Krizak v. W.C. Brooks & Sons, Inc., 320 F.2d 37, 43 (4th Cir. 1963) 
(required report); Hare v. Family Publications Serv., Inc., 334 F. Supp. 953 (D. Md. 
1971) (accountant-client); Ex parte Sparrow, 14 F.R.D. 351 (N.D. Ala. 1953) (journal
ist’s privilege).

178 See Baird v. Koerner, 279 F.2d 623, 627-29 (9th Cir. 1960) (attorney-client privi
lege of state enforced in federal question case, apparently on belief that rule 43(a) 
required it); Anderson v. Benson, 117 F. Supp. 765, 772 (D. Neb. 1953) (attorney
client). See also Stricker v. Morgan, 268 F.2d 882, 888 (5th Cir. 1959); Berdon v. Mc- 
Duff, 15 F.R.D. 29 (E.D. Mich. 1953).

179 See, e.g., Ranger, Inc. v. Equitable Life Assur. Soc’y of United States, 196 F.2d 
968 (6th Cir. 1952) (doctor-patient); Rhodes v. Metropolitan Life Ins. Co., 172 F.2d 183 
(5th Cir. 1949) (doctor-patient); Arney v. George A. Hormel & Co., 53 F.R.D. 179 
(D. Minn. 1971) (attorney-client); Lukee Enterprises, Inc. v. New York Life Ins. Co., 
52 F.R.D. 21, 23 (D.N. Mex. 1971) (accountant-client); Hill v. Huddleston, 263 F. 
Supp. 108, 110 (D. Md. 1967) (psychiatrist-patient); Cimijotti v. Paulsen, 219 F. Supp. 
621, 623-26, 628 (N.D. Iowa 1963) (priest-penitent and attorney-client); Baum v. Penn
sylvania R. Co., 14 F.R.D. 398 (E.D.N.Y. 1953) (doctor-patient).

iso 380 U.S. 460 (1965).
181 Id. at 469-70.
182 Id. at 472.

The Erie question is exceedingly difficult in part because the issue has 
never arisen in pristine form. For whatever may have been the apparent 
initial purport of the Erie case, subsequent developments have taught 
that where Congress has authorized a particular mode of proceeding in 
diversity cases, as by failing to veto a federal rule of civil procedure, 
that fact is entitled to at least some weight in the Erie categorizing proc
ess. Indeed, in Hanna v. Plumer180 the Supreme Court stated that “the 
rule of Erie . . . [does not constitute] the appropriate test of the validity 
. . . of a Federal Rule of Civil Procedure.” 181 While generally federal 
rules must be supportable upon some constitutional grant of federal au
thority,

the constitutional provision for a federal court system (aug
mented by the Necessary and Proper Clause) carries with it con
gressional power to make rules governing the practice and plead
ing in those courts, which in turn includes a power to regulate 
matters which, though falling within the uncertain area between 
substance and procedure, are rationally capable of classification 
as either.182

Erie, then, strictly limits only the power of federal court law making 
in the absence of a duly authorized federal rule or some more affirmative 
congressional admonition. Given such a federal rule, federal courts are 
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to enforce it unless the matter regulated could not rationally be deemed 
“procedural” for Erie purposes. Thus, at least where the pure Erie ques
tion is close, the imprimatur of Congress will carry the day so that in 
practice Hanna suggests Congress enjoys a wider authority to displace 
state law in diversity cases than do the federal courts.

This is probably a partial explanation for the fact that the reported 
cases shed so little light on the problem. While many of the opinions 
are simply poorly thought out,183 most probably have been affected by 
the manner in which the question has arisen. Because the Erie decision 
was quickly followed by adoption of the Federal Rules of Civil Pro
cedure, questions concerning the admissibility in diversity cases of testi
mony privileged under state law have involved, at least in the first in
stance, a construction of rule 26(b)(1)184 respecting depositions which 
forbids taking testimony of “privileged” matter,185 or of rule 43(a) 
which provides in part:

183 Very few of the cases deal satisfactorily with the problem. See notes 174-179 
supra. For example, in Comer cio E. lndustria Continental, S.A. v. Dresser Industries, the 
district court wrote an opinion denying a claim of attorney-client privilege but never 
mentioned whether federal or state law controlled (a) the privilege issue or (b) the 
underlying substantive claim. See 19 F.R.D. 513 (S.D.N.Y. 1956). United States v. 
Pape involved a claim of attorney-client privilege in a Mann Act prosecution. See 
144 F.2d 778 (2d Cir. 1944). The panel, composed of Judges Clark, Swan and L. 
Hand, never adverted to the source of the privileges law being applied.

184 Fed. R. Civ. P. 26 (b) (1).
185 By express incorporation of this rule 26(b)(1) exception, the same language 

governs discovery. See id. 33(b), 34(a).
186 Id. 43(a).
187 See Willard C. Beach Air Brush Co. v. General Motors Corp., 118 F. Supp. 242, 

244 (D.N.J. 1953), affd per curiam, 214 F.2d 664 (3d Cir. 1954). See also Monarch 
Ins. Co. v. Spach, 281 F.2d 401, 401-11 (5th Cir. 1960).

All evidence shall be admitted which is admissible under the statutes 
of the United States, or under the rules of evidence heretofore 
applied in the courts of the United States on the hearing of suits 
in equity, or under the rules of evidence applied in the courts of 
general jurisdiction of the state in which the United States court 
is held. In any case, the statute or rule which favors the reception 
of the evidence governs . . . .186

Federal Rule of Civil Procedure 26(b) (1) does not indicate whether 
or not state law is relevant authority for determining what matters are 
privileged. Federal Rule of Civil Procedure 43 (a) addresses the problem 
only obliquely and ambiguously. On the one hand, the rule might be 
read to permit reception of otherwise privileged testimony whenever 
any one of the three sources referred to does not recognize a privilege.187 
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And while pre-Erze federal equity practice apparently followed state 
privileges, this was only because those courts were directed by federal 
statute to follow state statutory rules regarding the competence of wit
nesses.188 Consequently, the reference to equity rules particularly might 
permit reception of otherwise privileged testimony.189 On the other hand, 
the rule speaks of admission, not exclusion. The Erie problem, the ab
sence of an express direction not to accommodate state interests, the fact 
that federal courts applied state privileges in both law and equity before 
Erie, and the reference to state evidence law all point toward a view that 
rule 43 (a) does not preclude the recognition of state-created privileges.190

188 Krizak v. W.C. Brooks & Sons, Inc., 320 F.2d 37, 42-43 (4th Cir. 1963); Louisell, 
supra note 154, at 115-16; Comment, Federal Rule 43(a): The Scope of Admissibility of 
Evidence and the Implications of the Erie Doctrine, 62 Colum. L. Rev. 1049, 1051 (1962).

189 Of course, the opposite inference might be drawn from the same facts. It may 
be that what equity courts did in fact was more important in this regard than why 
they did it. The matter is further complicated by the fact that “[t]he so-called equity 
practice is hard to locate or identify as such because of the dearth of appellate opinions 
discussing admissibility problems in non-jury trials and the practical habit of equity 
courts to look to common law decisions, including local state cases, for guidance in 
admissibility.” Monarch Ins. Co. v. Spach, 281 F.2d 401, 411 (5th Cir. 1960).

190 See generally Lukee Enterprises, Inc. v. New York Life Ins. Co., 52 F.R.D. 21, 22- 
23 (D.N. Mex. 1971); 9 C. Wright, Federal Practice and Procedure § 2408 (1972).

191 See note 174 supra and accompanying text. See also Korn, supra note 154.
192 See Stricker v. Morgan, 268 F.2d 882, 888 (5th Cir. 1959); Berdon v. McDuff, 15 

F.R.D. 29 (E.D. Mich. 1953). See also 9 C. Wright, supra note 190, § 2408.
193 Sec cases cited in note 177 supra. See also Pugh, Rule 43(a) and the Communi

cation Privileged Under State Law: An Analysis of Confusion, 7 Vand. L. Rev. 556, 
563 (1954).

194 See Anderson v. Benson, 117 F. Supp. 765, 772 (D. Neb. 1953). See also Ex parte 
Sparrow, 14 F.R.D. 351 (N.D. Ala. 1953); Note, Evidence—State Privilege Rules Appli
cable in Diversity Actions Under Rule 43(a), 44 Calif. L. Rev. 949 (1956). Since 
virtually all state-created personal testimonial privileges now exist in statutory form, the 
practical significance of eschewing the responsibility to follow case-law usually will be 
slight. But see Krizak v. W.C. Brooks & Sons, Inc., 320 F.2d 37, 42-43 (4th Cir. 1963) 
(follow state statutes as a matter of comity but interpret them “in light of the federal 
policy favoring admissibility”).

Thus, post-Erze decisions respecting the applicability of local privileges 
in diversity cases have not been compelled to reach the pure Erie issue. 
While one can conclude that Erie mandates recognition of these priv
ileges regardless of other circumstances,191 any number of intermediate 
positions can be reached that avoid confronting this ultimate issue. Not 
surprisingly this is in fact precisely what frequently has occurred. Vari
ous lower federal courts and commentators have concluded that the ex
isting Federal Rules of Civil Procedure themselves require recognition,192 
that these Rules leave the decision to the courts’ discretion,193 that the 
Rules require deference to state statutory, but not judge-made priv
ileges,194 that these Rules dictate that no deference be accorded to such 
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state law,195 or that these Rules go so far as to protect state privileges 
even in civil cases as to which federal law furnishes the substantive rule 
of decision.196

195 See Aetna Life Ins. Co. v. McAdoo, 106 F.2d 618, 621-22 (8th Cir. 1939). See also 
Green, The Admissibility of Evidence under the Federal Rules, 55 Harv. L. Rev. 197 
(1941).

196 See Baird v. Koerner, 279 F.2d 623, 627-29 (9th Cir. 1960); United States v. Becton 
Dickinson & Co., 212 F. Supp. 92, 95 (D.N.J. 1962). See also Louisell, supra note 154.

197 “Regardless of what might once have been thought to be the command of Erie 
... as to observance of state created privileges in diversity cases, Hanna ... is believed 
to locate the problem in the area of choice rather than necessity.” Proposed Federal 
Rules of Evidence rule 501, Advisory Comm. Note.

198 See notes 174-179 supra and accompanying text.
See Krizak v. W.C. Brooks & Sons, Inc., 320 F.2d 37, 42-43 (4th Cir. 1963); 

Ranger v. Equitable Life Assur. Soc’y of United States, 196 F.2d 968 (6th Cir. 1952).
200 For example, where the state in which suit is brought has a privilege that diverges 

from that of the law where the communication took place, or where a deposition is to 
be taken, which law governs? See Hare v. Family Publications Serv., Inc., 334 F. Supp. 
953 (D. Md. 1971); R. & J. Dick Co. v. Bass, 295 F. Supp. 758 (N.D. Ga. 1968). See also 
Palmer v. Fisher, 228 F.2d 603 (7th Cir. 1955), cert, denied, Fisher v. Pierce, 351 U.S. 
965 (1956); Hill v. Huddleston, 263 F. Supp. 108 (D. Md. 1967). No satisfactory answer 
seems to be forthcoming from these decisions. The Proposed Restatement Second of 
Conflict of Laws would choose the law of the state having “the most significant relation
ship with the communication.” Proposed Restatement (Second) of Conflict of Laws 
§ 599(b) (1971).

Indeed, the Proposed Federal Rules of Evidence themselves apparently 
do not raise the Erie problem in its simplest form, for the assertion of 
authority to disregard state privileges seems to be laid not so much on the 
proposition that Erie permits trial courts acting alone to do so, as on the 
determination that Hanna grants the rule makers power to determine the 
question so long as it is fairly debatable.197

Nevertheless, Hanna undoubtedly does not render Erie irrelevant; 
the inquiry must be made but the scales should then (or previously) be 
tipped. The reported cases, while not terribly helpful, do make it clear 
that virtually without exception198 federal courts presently do in fact 
recognize state-created privileges in diversity cases and have not com
plained that this practice places any severe burden upon the administra
tion of justice. While recognition of state privileges prevents uniformity 
among federal courts, frequently imposes difficult and novel questions 
of the construction of state statutes,199 and can present additional choice 
of law difficulties,200 so far as the reported cases reveal, these burdens have 
been borne without complaint and, indeed, frequently out of a belief 
that it is proper to enforce such state policies.

This belief springs from more than mere nostalgia or intuition. As 
demonstrated above, personal testimonial privileges represent an im
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portant part of the right of privacy, an attempt to protect the conduct 
of fundamental human relationships from public supervision and sur
veillance and to foster their growth.201 These privilege rules, in this sense, 
are designed to “affect people’s conduct at the stage of primary private 
activity” 202 and therefore should be classified as substantive or quasi
substantive and are “unlike the ordinary rules of practice which refer to 
the processes of litigation, in that [they affect] private conduct before 
the litigation arises.” 203 The tendency to view privileges as mere bother
some exclusionary devices204 that impinge only upon the litigative process 
wholly misses the mark. It is a view from a single perspective: once a 
lawsuit has begun, privileges seem to slip through the courtroom door, 
without logical relationship to the issues surrounding the lawsuit and im
pede the quest for truth. But testimonial privileges are exclusionary only 
because public testimonial exclusion is the legislative technique chosen to 
further the broader social policies which such privileges are designed to 
promote. While privileges come alive in the courtroom, the purposes 
they are designed to serve are both fundamental and wholly extrinsic to 
the litigating process.

201 See notes 100-120 supra and accompanying text.
202 Massachusetts Mut. Life Ins. Co. v. Brei, 311 F.2d 463, 466 (2d Cir. 1962), quoting 

H. Hart & H. Wechsler, The Federal Courts and the Federal System 678 (1st ed. 
1953).

z^ld.
204 This is the Advisory Committee’s perspective. “The appearance of privilege in 

[a diversity] case is quite by accident, and its effect is to block off the tribunal from 
a source of information. Thus its real impact is on the method of proof in the case, 
and in comparison any substantive aspect appears tenuous.” Proposed Federal Rules of 
Evidence rule 501, Advisory Comm. Note; see Comment, supra note 188, at 1060 n.66 
(privileges are “mere exclusionary statutes”). But see Louisell, supra note 154, at 109-15.

205 Proposed Federal Rules of Evidence rule 501, Advisory Comm. Note.
206 Id.
207 Id.

Intermingled with this narrow, “exclusionary rule” perspective, the 
Advisory Committee Notes present a similarly misdirected argument in 
support of the proposition that privileges are procedural devices for Erie 
purposes. To the Committee, while “a privilege commonly represents 
an aspect of a relationship created and defined by a State,” 205 neverthe
less “in litigation involving the relationship itself, the privilege is not 
ordinarily one of the issues.” 206 Thus, for example, the marital privilege 
is frequently not available in divorce cases. Of course, this does not 
prove, as the Advisory Committee claims, that privileges are simple evi
dentiary rules whose “real impact is on the method of proof,” 207 but 
suggests only that the technique of protecting the relationship is em
ployed discriminately.
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The Advisory Committee more plausibly asserts that once the common 
fact of removing privileges from trials concerning the relationship is 
grasped, “any substantive aspect [of the privilege] appears tenuous.” 208 
However, the argument is unconvincing. Indeed, if personal testimonial 
privileges were designed to protect and foster important ongoing human 
relationships, why should these privileges be available where those rela
tions have broken down? If they serve to keep the state from intruding 
upon private domain, why should privileges remain in force where the 
state has set in motion judicial machinery to remake, patch up, or dis
solve the relationship? That a state would sacrifice the marital privilege 
in a divorce proceeding (or the attorney-client privilege in a suit between 
attorney and client) proves not a disregard for the privilege, but the 
strength of society’s commitment to the relationship. In designing testi
monial privileges to cut across all manner of litigation, a state reveals a 
substantial commitment to the privilege as an expression of social policy. 
It is typically only when the very relationship a privilege is designed to 
foster has shown weakness and when the state has determined to take the 
unusual step of regulating or supervising that relationship directly and 
thoroughly that the privilege gives way.209

208 id.
209 In briefly describing the case in favor of reading Erie to require recognition of 

state-created testimonial privileges in diversity cases, the Advisory Committee Notes 
refer to additional arguments that state policy ought not to be frustrated by the acci
dent of diversity and that the allowance of a privilege is likely to affect the outcome of 
litigation and encourage forum shopping. Id. See also Republic Gear Co. v. Borg- 
Warner Corp., 381 F.2d 551, 555-56 n.2 (2d Cir. 1967).

These arguments intentionally are slighted here, for the same points can be made 
with respect to rules concededly procedural for Erie purposes. Upon analysis these 
formulae seem not to be useful tests for distinguishing matters of substance from those 
that are not, but reasons for disabling federal courts from displacing in diversity cases 
laws that are substantive according to other tests. Thus rules determining what days 
court shall be in session may influence the outcome of litigation or influence forum 
selection. The question is more appropriately whether the rule is designed to affect 
or protect non-litigative conduct in a way that makes it unjust to attach varying con
sequences to that conduct depending upon subsequent forum selection. See generally 
Hanna v. Plumer, 380 U.S. 460, 468-69 (1965); id. at 477-78 (Harlan, J., concurring). 
More assuredly, such an analysis is appropriate where, as here, a strong federal interest 
in uniformity is concededly and obviously present. Cf. Byrd v. Blue Ridge Rural Elec. 
Coop., 356 U.S. 525 (1958). See also Szantay v. Beech Aircraft Corp., 349 F.2d 60 (4th Cir. 
1965).

To classify personal testimonial privileges as evidentiary devices bom 
of a concern for proper regulation of trial practice is simply not helpful. 
But it is equally unhelpful to overstate the case. Testimonial privileges 
are not designed principally to dictate or restrain private, non-litigative 
conduct or to sort out the consequences that must be attached after the 
fact to activity that has caused harm. Thus, failure to recognize state- 
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created personal privileges does not threaten immediately the very au
thority over the life of the state’s inhabitants that Erie seems principally 
designed to promote.210

210 See Korn, supra note 154, at 73-75. See generally Weinstein, supra note 21.
211 See Wolfle v. United States, 291 U.S. 7, 13 (1934) (decision of marital privilege 

issue in federal criminal prosecution “in the absence of Congressional legislation on the 
subject, is to be controlled by common law principles, not by local statute.”); 2 C. 
Wright, supra note 176, § 406; cf. Proposed Federal Rules of Evidence rule 501, Ad
visory Comm. Note. See also Funk v. United States, 290 U.S. 371 (1933).

The Eighth Circuit seems to apply a contrary rule. See Love v. United States, 386 F.2d 
260, 265 (8th Cir. 1967), cert, denied, 390 U.S. 985 (1968). However, in support of 
its conclusion that the law of the forum state controls, the court cites only Baird v. 
Koerner. Id.; see Baird v. Koerner, 279 F.2d 623, 627-29 (9th Cir. 1960). Baird, how
ever, is a federal civil case which is apparently not followed by the Ninth Circuit in 
criminal cases. See Ramer v. United States, 411 F.2d 30, 39 (9th Cir. 1969) (author of 
Baird on panel). Love has been disavowed with a vengeance by the Fifth Circuit in 
United States v. Woodall. See 438 F.2d 1317, 1327 (5th Cir. 1971) (en banc) (vote 
on this issue: 12-2).

The general practice is to follow the Wolfle formulation and look to early common 
law principles as they are interpreted by the courts in the light of reason and experience. 
See Fed. R. Crim. P. 26. Thus, an attorney-client privilege but not an accountant privi
lege will be applied in federal criminal cases. See Himmelfarb v. United States, 175 F.2d 
924, 939 (9th Cir. 1949) (accountant privilege); United States v. Schlegal, 313 F. Supp. 
177, 178 (D. Neb. 1970) (attorney-client).

212 Proposed Federal Rules of Evidence rule 501, Advisory Comm. Note.
213 In this entire area, perhaps nothing is more confused and confusing than the case 

law bearing on the issue of when federal courts will defer to state privileges in civil 
cases where federal law supplies the rule of decision on the underlying merits. A string 
of cases holds that in proceedings to enforce subpoenas of administrative agencies federal 
law governs on privilege issues. See Colton v. United States, 306 F.2d 633 (2d Cir. 
1962); F.T.C. v. St. Regis Paper Co., 304 F.2d 731, 734-35 (7th Cir. 1962); In re Albert 
Lindley Memorial Hosp., 209 F.2d 122, 123-24 (2d Cir. 1953), cert, denied, Cincotta v. 
United States, 347 U.S. 960 (1954); Falsone v. United States, 205 F.2d 734 (5th Cir.), 
cert, denied, 346 U.S. 864 (1953). Contra, Baird v. Koerner, 279 F.2d 623 (9th Cir. 
1960). See also United States v. Bowman, 358 F.2d 421, 422 (3d Cir. 1966) (deliberately 
leaving question open). These cases are said by the Advisory Committee to support 
the broad proposition of the inapplicability of state privileges in federal proceedings. 
In fact, however, the principal rationale underlying these decisions seems to be a view 
that such proceedings are essentially administrative, not judicial. See 304 F.2d at 735; 
209 F.2d at 123; 205 F.2d at 741-42. See also 306 F.2d at 636 (distinguishing Baird as 
resting on the view that these are “civil actions”). Thus, it is believed these cases 
ought not to be governed by the technical applicability of Federal Rule of Civil Pro
cedure 43(a) but, rather, by the principle that administrative agencies are not bound by 
traditional evidence rules. Indeed, there are further confusing suggestions in two of 
these cases that some state-created personal testimonial privileges may even survive this 
narrow agency exception. See 304 F.2d at 734; 209 F.2d at 125.

Further it probably is established sufficiently that in federal criminal 
trials federal courts need not enforce state-created privileges.211 While 
the Advisory Committee Notes also claim that “indications that state 
privileges are inapplicable [in federal question litigation] preponderate 
in the circuits,” 212 this appears to be an overstatement.213 However, the 
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view that federal courts in such cases may follow state privileges seems 
to spring more from the fact that Federal Rule of Civil Procedure 43 (a) 
is presently applicable to diversity and federal question cases alike than 
from a belief that courts constitutionally are compelled to do so.214 Strict
ly speaking, of course, Erie has nothing to do with non-diversity cases. 
Yet the assumed ability of federal courts to disregard state privileges in 
cases where federal law furnishes the rule of decision does suggest either 
that the relationships the privileges protect are not too remote from 
federal power to be regulated, at least for the narrow purpose of assur
ing correct application of federal law by the national government,215 or 
that failure to recognize a privilege does not constitute such regulation.

Two Sixth Circuit opinions fail to recognize a marital privilege claim in federal ques
tion cases. See United States v. Brunner, 200 F.2d 276 (6th Cir. 1952); Fraser v. United 
States, 145 F.2d 139 (6th Cir. 1944), cert, denied, 324 U.S. 849 (1945). But the result 
in each rests principally upon the view that it would have been highly inequitable to 
recognize the claim in the peculiar circumstances there present. See also Louisell, 
supra note 154, at 121. In United States v. Becton Dickinson & Co. New Jersey’s at
torney-client privilege was applied in a government civil antitrust suit. See 212 F. 
Supp. 92, 95 (D.N.J. 1962). In support of this procedure, the court cites six cases. 
One, Stricker v. Morgan, is a diversity case. 268 F.2d 882, 888 (5th Cir. 1959). One 
deals only with constitutional privileges. See Independent Productions Corp. v. Loew’s, 
Inc., 22 F.R.D. 266 (S.D.N.Y. 1958). The other four all involve attorney-client claims 
in patent or anti-trust suits that were resolved without reference to the relevant source 
of law. See International Minerals and Chem. Corp. v. Golding-Keene Co., 162 F. Supp. 
137 (W.D.N.Y. 1958); Comercio E. Industria Continental, S.A. v. Dresser Industries, 19 
F.R.D. 513 (S.D.N.Y. 1956) (nature of cause of action not specified); Zenith Radio 
Corp. v. Radio Corp, of America, 121 F. Supp. 792 (D. Del. 1954); United States v. 
United Shoe Mach. Corp., 89 F. Supp. 357 (D. Mass. 1950).

Finally, Garner v. Wolfinbar ger suggests that federal law controls but that “a federal 
court must take full account of the reasons for any asserted privilege including any 
especially strong policies of the state in which the court sits.” 430 F.2d 1093, 1098-1100 
(5th Cir. 1970).

Thus, the most that can be said is that federal courts seem to have the power to 
disregard state privileges in federal civil cases and that there is presently no set pattern 
as to whether and when they will exercise that power. Indeed, Judge Weinstein has 
suggested that, even in federal criminal cases, “a close analysis of the decision [sic] 
being made in Court but unreported, would probably show that in most instances courts 
will seek a result consistent with the state policy involved unless it would cause in
justice.” Weinstein, supra note 21, at 372 n.82.

214 See Baird v. Koerner, 279 F.2d 623, 628 (9th Cir. 1960); United States v. Becton 
Dickinson & Co., 212 F. Supp. 92, 95 (D.N.J. 1962).

215 See Korn, supra note 154, at 77; Wright, supra note 20, at 573.

When only such factors as those recounted thus far are hung in the 
balance, it seems preferable to conclude that, absent a duly promulgated 
federal rule, Erie compels recognition of state-created personal testi
monial privileges. And certainly it is best to read present Federal Rule of 
Civil Procedure 43 (a) as protecting these interests. The fact that these 
laws certainly are designed with far more than the litigation process in 
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mind, the remoteness of any claim to direct federal supervisory authority 
over the relationships involved, and the unbroken judicial history of en
forcement of state privileges in diversity cases all point in this direction.

But it also seems correct that, as the Advisory Committee puts it, 
“Hanna ... locate [s] the problem in the area of choice rather than neces
sity.” 216 Privileges are not a classic instance of Erzc-type substantive 
rules; there is a strong federal interest in regulating the method of proof 
in federal trials, and the costs of choosing conformity over uniformity 
might be greater than has been expressed in the cases. Thus to begin with 
a somewhat easier case, were the Congress to provide that no state per
sonal privileges were hereafter to be recognized in diversity cases but 
rather, that in the interests of uniformity among federal courts and in 
furtherance of its constitutional authority to provide a better brand of 
justice in federal diversity cases, privileges would henceforth be defined 
federally, not locally, for all trials in federal courts, it would be quite 
difficult to accord that determination appropriate respect while at the 
same time denying Congress the power to enact it. The concededly awk
ward fit of privileges into the Erie “substance-procedure” mold and the 
clear federal interest in regulating federal trials when combined with 
the respect ordinarily owed to congressional decision making, suggests 
the wisdom of judicial deference to informed legislative judgment on 
such a matter.

216 Proposed Federal Rules of Evidence rule 501, Advisory Comm. Note. See also 
Wright, supra note 20, at 572-74. Admittedly, the question is one of judgment, not 
strict analytical necessity. It is simply not possible to posit a logically “correct” 
answer to the questions raised here. Further authority, however, for this proposition is 
supplied by Sibbach v. Wilson & Co., which upheld an application of the Federal Rules 
of Civil Procedure requiring a plaintiff to submit to a physical examination in spite 
of a rule in the forum state forbidding such orders. 312 U.S. 1 (1940). The analogy 
to the testimonial privilege problem seems quite close.

It should also be noted that these issues, cast in constitutional terms here, could 
arise as questions of statutory interpretation. The Supreme Court is authorized by the 
Enabling Act to “prescribe by general rule . . . the practice and procedure of the 
district courts,” but not to “abridge, enlarge or modify any substantive right . . . .” 
28 U.S.C. § 2072 (1970). Thus the proposed privilege rules might be challenged as not 
involving “practice” or “procedure” but rather “substantive rights” within the meaning 
of the Enabling Act. However, while a court determination to void the privilege rules 
as an invasion of state power might rest the conclusion upon statutory construction, 
the relevant considerations would almost certainly be the same as those discussed in 
constitutional terms above. See Sibbach v. Wilson & Co., 312 U.S. 1 (1940).

This is not, however, to say that the Proposed Federal Rules of Evi
dence are unobjectionable in this regard. Those who have power are 
often best advised not to exercise it. For many reasons, it seems distinctly 
preferable, as a matter of choice, to recognize state-created personal testi
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monial privileges in diversity cases unless other evidence not now avail
able should come to light.217

217 An interesting but academic question that also arises is whether federal courts ought 
to follow state law in diversity cases when local authority does not recognize a par
ticular claim of privilege. Compare Degnan, supra note 154 (follow state policy) with 
Wright, supra note 20, at 573 (do not follow state policy). Perhaps the issue can be 
somewhat clarified through refinement. For example, where a state has considered and 
subsequently rejected a claim that some sort of accountant-client privilege ought to 
obtain within its jurisdiction, a federal diversity court’s decision to recognize such a 
claim notwithstanding that prior state determination might be viewed plausibly as a 
severe intrusion upon a local policy of non-confidentiality and of public openness of 
the particular relationship. Conversely, where the state’s rule rests on narrower policy 
grounds—for example, if the marital privilege is rendered unavailable where surreptitious 
eavesdroppers have overheard the communication at issue—then the federal courts 
appropriately may fashion a different rule. Consequently, the neatest solution, if proven 
workable in practice, would be to adopt a distinction between state rules denying a 
privilege based upon a fundamental characterization of the relationship at issue, on 
the one hand, and those based upon a view of the precise scope of an already recognized 
privilege or the technique by which it must be invoked, on the other. Finally, where 
no evidence exists that state authorities have considered the question, there seems little 
reason to be bound by the resulting “decision by default.” Both the Rules and the 
alternative approaches suggested here largely seem consistent with these propositions. 
The issue might, however, be expected to arise (albeit infrequently) under the Rules 
respecting the clergyman’s and psychotherapist’s privileges.

2is See Black, Comment, 48 F.R.D. 39, 78 (1969).
219 p. Bator, D. Shapiro, P. Mishkin, & H. Wechsler, supra note 170, at 748.

Further, the Supreme Court’s decision to subject such a judgment to 
congressional veto only, rather than to request full deliberation, seems 
peculiarly inappropriate. The serious flaw in Hanna, dramatized by the 
Rules, is its assumption that Congress’ full constitutional authority is im
plicated where it has merely failed to veto a proposed federal rule. To 
say that Erie was not meant to provide the full test of the validity of non
judicial procedural rule making is sensible; such a doctrine preserves on 
close constitutional questions such as this an effective voice for other 
entities within the federal system which also have a legitimate claim to 
governing authority. It recognizes that the Supreme Court has a some
what wider latitude to revise determinations of lower federal courts 
that raise constitutional issues than similar congressional judgments. To 
equate federal rules with such rule making, however, is unrealistic218 and 
disregards the reality that such a doctrine “[t]o a significant extent . . . 
remits important Erie issues from the Court as a decider of cases to the 
Court (and its advisers) as a promulgator of rules.” 219 These Proposed 
Federal Rules of Evidence demonstrate more clearly than could any 
theory concerning the respective spheres of legitimate judicial and legis
lative law making that the Court has no special claim to wider compe
tence or authority when it promulgates rules than when it adjudicates 
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cases.220 In respect to this problem nothing could have been more ap
propriate than Congress’ decision to require its affirmative assent before 
the Rules might become effective.

220 Symptomatic of the intellectual malady infecting these Rules is the assertion that 
“[wjhen attention is directed to the practical dimensions of the problem [whether to 
recognize state-created privileges in diversity cases], they are found not to be great.” 
Proposed Federal Rules of Evidence rule 501, Advisory Comm. Note. In a sense, of 
course, this is true; the problem is miniscule in importance compared to a question such 
as war v. peace. The Advisory Committee’s argument, however, is that “[t] he privileges 
affected are few in number.” Id. Unfortunately, it is equally valid to say that every 
single state testimonial privilege save required reports is affected. It is submitted that 
the latter statement more accurately assesses the significance of the problem than does 
the former.

221 Proposed Federal Rules of Evidence rule 502, Advisory Comm. Note.
222 This must be the argument made by the Advisory Committee: privileges for 

required reports are enacted by states to “assure the validity of the statute [which 
compels the report] against claims of self-incrimination, honor the privilege against 
self-incrimination, and encourage the furnishing of the required information by assur
ing privacy.” See id.

But the privilege is not necessary to avoid a fifth amendment challenge. See Cali
fornia v. Byers, 402 U.S. 424 (1971); Shapiro v. United States, 335 U.S. 1 (1948). The 
journalist’s privilege is designed to “honor” a constitutional right; the doctor-patient 
privilege is designed to “encourage . . . information by assuring privacy.” The pur
ported distinction between the required reports privilege and all others is transparent 
hogwash.

Finally, as previously noted, the Rules adopt a series of inconsistent 
and contradictory positions on the question whether state-created priv
ileges should be recognized in federal trials. The doctor-patient privilege 
would be inapplicable in all manner of federal cases—criminal, federal 
civil, and diversity. In contrast, state privileges for required reports would 
be recognized in all trials. And a limited marital privilege would obtain 
in criminal, but not federal question or diversity cases. What insights 
can such determinations be said to reflect: that statutes according a priv
ilege to required reports “may generally be assumed to embody policies 
of significant dimension,” 221 while a doctor-patient rule or marital priv
ilege does not? Is fact finding unimpeded by local privileges more im
portant in diversity cases than federal criminal proceedings? Does a re
quired reports privilege seek to “honor” a fourteenth amendment right, 
while a journalist or attorney-client privilege does not?222

The actual conclusions reached by the Court on this delicate and com
plex matter are, in a word, absurd. Given the present posture of these 
Rules, it is exceedingly hard to imagine how even Hanna could be read 
to ratify the proposal not to recognize the marital privilege in diversity 
cases. Those justifications, discussed above, that might plausibly support 
such a conclusion could not explain simultaneously the retention of the 
privilege in criminal cases.
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In sum, while proponents of the Rules likely are correct in concluding 
that the decision whether or not to recognize state-created rules of per
sonal testimonial privilege is not constitutionally foreclosed by Erie, that 
does not obviate the utility of making a sensible decision. The conclusions 
reached on this score by proponents of the Rules are, it is submitted, 
self-contradictory and unsound; further, they are appropriate for plenary 
congressional consideration and should not have been presented, as they 
were, for cursory review.

These Rules would diminish one of the few remaining protections 
against infringement of personal liberty through state surveillance that 
are born of a concern for federalism and state autonomy. Contrary to 
the draftsmen’s position, there seems insufficient reason to disregard 
state-created privileges in diversity actions. And, unless Congress affirma
tively determines that implementation of certain substantive federal poli
cies ought never to be impeded by exclusionary rules, the considerations 
outlined above suggest it is preferable to continue to recognize state- 
created privileges in all federal cases.

Summary: The Proposed Privileges Rules and Individual 
Liberty

Article V of the Proposed Federal Rules of Evidence is so internally 
inconsistent and poorly thought out that serious advocacy of enactment 
in present form is inconceivable. On the broad central issues of federal 
judicial administration necessarily implicated in the Rules, the draftsmen 
seem to have no firm nor sensible view of what considerations ought to 
predominate.

Much more is at stake though in these proposals. For in their steadfast 
refusal to accord recognition to claims of interpersonal testimonial priv
ileges, those responsible for the Rules have advanced a proposal that 
would seriously undermine valuable protection presently accorded to 
the individual’s right of privacy in modern American society. Further, 
they greatly would diminish the capacity of legislation to protect that 
right at a time when the judiciary has shown itself incapable of doing 
that job alone. Privacy seems to be one of those values that law makers 
all too often prefer to speak of in glowing terms while trading it off by 
bits and pieces for more immediate and tangible short-run gains.

The essential problem these privilege provisions present has already 
been compellingly stated in a slightly different context:

one can conceive of a primitive society with little privacy as we 
know it, or even of small subgroups within this society whose 
members voluntarily give up a substantial amount of privacy in 
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the interests of closer unity. But freedom of thought and action, 
tolerance, and the shared intimacies of love and friendship are diffi
cult to imagine in a complex industrial society if its members gen
erally do not have protection against governmental and private 
intrusions .... Without suggesting that no reduction in privacy 
is worth an offsetting gain . . . one can conclude that society re
quires carefully drawn legal measures to protect against the in
creasing number of intrusions made possible by an advancing tech
nology. Unless the many conflicts between privacy and the need 
for information are intelligently resolved, they are likely to be re
solved inadvertently against privacy.223

223 Greenawalt, The Right of Privacy, in The Rights of Americans 322-23 (Dorsen 
ed.1970).

224 See McCormick § 77.

The history of evidence law reform demonstrates the accuracy of these 
observations. To a large extent what we are witnessing today is just an
other “instant replay” in the game of evidence law reform. When a group 
of legal academics and judges undertook to prepare a Model Code of 
Evidence for the American Law Institute, they initially cut back on the 
scope of several extant privileges, but the ALI itself largely put them 
back in. When, later, another expert group prepared the Uniform Rules 
of Evidence they too proposed to limit evidentiary privileges. But state 
legislatures typically enacted them with full force.224

Once again the evidence experts, with that same single-minded devo
tion to getting in all the evidence that is relevant and accurate and that 
same assurance that the privileges cannot be important to the society’s 
sense of security, have suggested wholesale retrenchment in the area of 
personal privileges. Once again it is up to a broader constituency to 
articulate the concededly subtle, but no less real, contribution that the 
tradition of evidentiary privileges has made to our individual sense of 
security and freedom. At the very least, it is incumbent to listen to those 
versed in other disciplines and to those whose commitment to these other 
values is at least as intense as their commitment to well ordered trial 
processes.

Federal rules often have been thought of additionally as proposals for 
reform at the state level. Sadly, there is almost wholly lacking in Article 
V any of the spark of creativity or the breadth of design or boldness of 
beneficient purpose that ought to be discernible in such a proposal. At 
best, these provisions smack of awkward compromises, separate stand
ards for semantically separate issues without any cohesive, general ra
tionale; the provisions might succeed in freezing law but hardly reflect 
the potential for advancing or bettering it.
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The failure of the draftsmen to produce a coherent and helpful code 
of privileges rules is the more lamentable because of the evident need for 
such codification in federal practice. Particularly in cases where federal 
law supplies the rule of decision, federal trial and appellate courts are so 
confused over what principles should govern as to fairly cry out the 
need for rational legislative intervention.

As developed above, fresh consideration of the privilege issue should 
lead to these specific conclusions:

1. As to governmental privileges, rule 509 should be wholly abol
ished. If this is not to be done, then at least the official information 
privilege should be excised. Certainly, rule 512 should be inapplic
able to any governmental privilege that does emerge and rule 
509(c) should be recast to require the chief officer of the appro
priate agency to assert any such claim.

2. Any interpersonal communication, privileged from in-court 
disclosure by the law of the state in which the communication 
took place, should be similarly privileged in federal courts, just as 
the rule with respect to required reports now provides.225 At the 
very least, this rule should apply in cases as to which state law pro
vides the rule of decision. In federal question cases, Congress ought 
to begin by providing for recognition of all state-created privileges, 
and to carve out specific exceptions where experience demonstrates 
the necessity for such action.

3. A provision, modeled on the trade secrets rule, should be 
adopted that recognizes a qualified privilege, subject to judicial 
discretion, to refuse to testify concerning confidential communica
tions among those individuals intimately related or in positions 
of close personal trust. Failing this, at least the prevailing broader 
husband-wife and doctor-patient privileges should be restored. 
Certainly, the very broad waiver rule should be rendered inap
plicable to such interpersonal privileges.

225 Of course, such a proposal entails adopting a federal choice of law rule. Referring 
to the “communication” state or the state most closely connected with the relationship 
seems preferable, for obvious reasons, to adopting the forum state’s rules. See Restate
ment (Second) of Conflicts of Laws § 599(b) (1971). The constitutionality of fed
eralizing the choice of law with respect to privileges in diversity suits follows from the 
conclusion that Congress is not bound to require diversity courts to follow the privi
leges law of the forum state. See notes 168-216 supra and accompanying text.

There is some reason to hope that proposals such as these will not 
continue to fall upon deaf ears. Recently, the staff of the Subcommittee 
on Criminal Justice of the House Committee on the Judiciary made 
public its suggested revisions of the Advisory Committee’s product. The 
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staff proposes to strike all 13 sections of Article V and replace the Com
mittee’s codification with a single general principle:

Except as otherwise required by the Constitution of the United 
States or provided by Act of Congress or in rules prescribed by 
the Supreme Court pursuant to statutory authority, the privilege 
of a witness, person, government, State, or political subdivision 
thereof shall be governed by the principles of the common law 
as they may be interpreted by the courts of the United States in the 
light of reason and experience: Provided, that in civil actions, with 
respect to a claim or defense as to which State law supplies the rule 
of decision the privilege of a witness person, government, State or 
political subdivision thereof shall be determined in accordance with 
State law.226

226 Staff of Subcomm, on Criminal Justice of House Comm, on the Judiciary, 
93d Cong., 1st Sess., Proposed Privileges Rule (1973).

227 The proposed rule avoids specifying which state’s law shall apply. Presumably, 
courts would follow the Erie test, looking to the law of the forum state, including that 
state’s conflicts law. Probably a better course would be to federalize the choice of law 
problem. See note 225 supra.

Put more simply, in federal question and federal criminal cases the 
present formulation of Federal Rule of Criminal Procedure 26 would 
govern, while in diversity cases, state law would determine claims of 
testimonial privilege.227 For the reasons expressed above, the subcommit
tee staff’s proposals are salutary in many respects. The decision to com
mence revision by forthrightly abandoning the Advisory Committee’s 
work, the recognition of state-created privileges in diversity cases, the 
promised demise of the Advisory Committee’s draconian governmental 
privileges rule, and the measure of latitude the staff’s formulation might 
accord federal trial judges sensitive to individual claims of privilege all 
deserve applause.

However, unrestrained enthusiasm is not called for. First, the Advisory 
Committee’s rules respecting the psychotherapist-patient and clergymen 
privileges as well as those dealing with erroneous or inadvertent dis
closure and comments upon invocation of a privilege seem sound and 
ought to be retained.

Second, and more importantly, the proposed standard for resolving 
claims of privilege in federal law cases is inadequate. No explanation has 
been afforded for declining to recognize state privileges in such cases, 
although, as argued above, that seems a distinctly preferable starting 
point. Further, the staff proposal would not seize the opportunity pre
sented to advance generally prevailing privileges law by adopting a quali
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fied privilege for all confidential interpersonal communications between 
individuals intimately related or in a position of close personal trust. Of 
course, trial judges might arrive at such results by employing the “prin
ciples of common law” test, but experience with that formula to date, 
it must be recalled, is not encouraging. There is a real danger, reflected 
in the reported cases,228 that the reference to “common law principles” 
will be taken to exclude automatically recognition of any claim of priv
ilege not grounded in nineteenth century common law opinions. Under 
such a construction, privilege claims such as those for doctor-patient, 
psychotherapist-patient, accountant-client, social worker-client, journal
ist-source, and clergyman-penitent communications invariably and uni
formly would be dismissed out of hand in all non-diversity cases.

228 See note 211 supra.
229 See notes 184-196, 211-214 supra and accompanying text.

Finally, a mere casual perusal of the reported cases will reveal that 
federal courts are confused hopelessly in determining what testimonial 
privileges, and of what scope, should be applicable in federal trials.229 In 
seeking to sweep all these issues under the rug of a single well worn, 
convenient, and euphonious phrase, the staff’s proposal threatens to yield 
only more of the cacophony that reigns in fact. The Advisory Commit
tee probably was correct in seeking to codify, reform and centralize the 
preferable principles in this confused and confusing field of law. Their 
error was in the choice of indefensible, albeit intelligible, principles. 
Sensible, sensitive codification is a difficult task, but undertaking the ef
fort would be better than summing up a welter of answers to diverse 
questions in a single phrase.

Summary: The Supreme Court and the Proposed Privileges 
Rules

Transcending all the difficulties of law and policy discussed above is a 
fundamental issue concerning the appropriate respective roles of the 
Congress and the Supreme Court as creators of law in the national system.

On some recurrent, and probably unresolvable, controversies experi
ence with the Rules provides some important data. For example, it is 
frequently assumed today without careful thought that the continuous 
historic role of the Court has been to act as a brake upon legislative ac
tion born of excessive concern for transitory ills, which subverts funda
mental, enduring national values or the interests of the politically power
less. To date, however, the controversy over these proposed privileges 
rules has been characterized by a rather dramatic reversal of these sim- 
plistically described roles. Further, recent years have seen a decreasing 
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emphasis upon the view that Supreme Court law making is justified only 
as a matter of necessity—that is, where a concrete controversy requires 
that the Court confront the desirability of altering existing law or form
ulating new rules. The proposed privileges rules suggest that resistance 
to such a trend does not necessarily rest merely on maudlin recollections 
of a bygone era of judicial craftsmanship in obscure and esoteric-sound
ing jurisdictional doctrine. Finally, the brief history of the Rules should 
provide much fodder for argument for those who think the Court, lim
ited by its size, its relative poverty, and its total dependence upon others 
for implementation of its views, performs its highest mission when it 
shelters one individual from the particularized excesses of official power, 
while publicly rationalizing that relatively tiny act in a manner that 
heightens and sensitizes the broader public debate over national goals 
and priorities—a debate which has, to date, often been ultimately re
solved in another arena. Those who see in the Supreme Court a forum 
for public moral leadership, rather than wide social reform, have at least 
some more evidence that the Court is not especially well suited for the 
latter task.

These are the imponderable questions as to which the present study 
can provide only isolated bits of data. What is more dramatically re
vealed by this review is the continuous need for the preservation of 
settled, elementary processes in the formulation of national policy. For 
even if Congress ultimately should adopt a philosophy close to that ex
pressed in the Rules, it at the very least will have afforded interested 
parties a public hearing upon them and brought some kind of collective 
deliberation to the issues they present. Obviously, the Court held no 
hearings, and it simply does not seem possible that the Rules were care
fully and collectively discussed on their merits within the Court.230

230 Indeed, Justice Douglas’ dissent from these proposed Rules states that the mem
bers of the Advisory Committee “are the sole judges of the merits of the proposed 
Rules, our approval being merely perfunctory. ... Yet . . . our imprimatur is on the 
Rules . . .” 56 F.R.D. 183, 185 (1972).

Yet consider the improvement such public debate and internal delib
eration (to say nothing of accompanying written rationalization of the 
resultant product) might have wrought. And consider how unlikely it is 
that the Congress would ever take up a proposed bill, had the Rules come 
to it in such form, and enact it without hearings, debate or consultation. 
Does this not suggest that prior public hearing and debate are not only 
demonstrably useful but demonstrably ingrained in the American process 
of national law making? The real pity is that it was the Supreme Court 
that cast this principle to the winds when confronted with Rules that 
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touch intimately upon fundamental personal freedoms and that raise 
serious issues of constitutional policy.231

231 Perhaps the bitterest irony is provided by the Advisory Committee Note to rule 
501. In explaining why Article V makes no attempt to codify rules that have evolved 
in the course of constitutional adjudication under the fourth, fifth and sixth amend
ments that relate to the admission and exclusion of evidence, the Committee stated, 
“formulating a rule [is not] an appropriate means of settling unresolved constitutional 
questions.” Proposed Federal Rules of Evidence rule 501, Advisory Comm. Note.

In short, given both the nature of the product and the process by 
which it was evolved, the privileges provisions of the proposed Rules 
came before the Congress wholly lacking in legitimacy. Perhaps these 
are, indeed, wise rules. Perhaps the apparent inconsistencies in them are 
explainable. Perhaps there is a need to alter the typical regard shown by 
trial judges for interpersonal confidential communications and to ex
pand the right of the federal government to withhold information from 
litigants. But before determinations such as these are made final, respect 
for the process of law making dictates that those responsible for the de
cision afford those affected a hearing or at least a sufficient explanation. 
The Supreme Court provided neither. In so doing, it failed itself as well 
as its constituency.
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The Supreme Court has approved a uniform code of evidence 
for all federal courts. Amendments to the Supreme Court’s rules 
are now pending in the House of Representatives. From the point 
of view of a specialist in the law of evidence, Professor Rothstein 
analyzes the differences between the Supreme Court’s proposals 
and the House amendments and suggests solutions to these conflicts.

On November 20, 1972, the Supreme Court of the United States ap
proved for use in virtually all federal court proceedings a uniform set of 
evidence rules* 1 to take effect July 1, 1973, unless vetoed within 90 days of 
transmittal to Congress.2 The rules were the product of seven years of 
drafting by a distinguished, Supreme Court-appointed Advisory Com
mittee,3 which in the course of its work produced two well-circulated 
drafts4 and received and considered numerous comments from persons 
involved in nearly every area of court-related law.

[125]
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Believing 90 days was too short a period in which to consider this 
complex and far-reaching body of evidence rules,5 Congress passed leg
islation in March 1973 requiring express congressional approval before 
the Rules could have any force or effect.6 Congress believed that an evi
dence code would affect fundamental matters of civil and criminal 
justice that reach beyond technical courtroom conduct and into the lives 
of citizens.7 In addition, many lawyers, preferring case-by-case develop
ment of the law, questioned the desirability of any evidence code.8

United States Courts and Magistrates, 51 F.R.D. 315 (1971) [hereinafter cited as 
Proposed Fed. R. Evid. (Rev. Draft Mar. 1971)1. A less-publicized draft was published 
informally by the Judicial Conference in October 1971. Committee on Rules of Practice 
and Procedure, Judicial Conference of the United States, Proposed Rules of Evidence 
(Rev. Draft Oct. 1971) [hereinafter cited as Proposed Fed. R. Evid. (Rev. Draft Oct. 
1971)1.

5 See H.R. Rep. No. 52, 93d Cong., 1st Sess. 3 (1973).
6 Act of Mar. 30, 1973, Pub. L. No. 93-12, 87 Stat. 9.
7 See Hearings on Proposed Rules of Evidence Before the Special Subcomm, on Re

form of Federal Criminal Lavas of the House Comm, on the Judiciary, 93d Cong., 1st Sess., 
ser. 2, at 2 (1973) (remarks of Rep. Hungate) [hereinafter cited as Hearings on Proposed 
Rules]-, id. at 5 (remarks of Rep. Holtzman); id. at 6-8 (testimony of Rep. Podell); N.Y. 
Times, Jan. 6, 1973, at 14, col. 2-4. The congressional action no doubt was influenced by 
heightened sensitivity in Congress to infringement of its prerogatives by the other 
branches of government. Justice Douglas believes, inter alia, that the rules go beyond 
mere “procedure” authorized by the enabling legislation. Order, 56 F.R.D. 183, 185 
(1972) (Douglas, J., dissenting).

8 See, e.g., Hearings on Proposed Rules, supra note 7, at 144 (testimony of Justice 
Arthur Goldberg); id. at 200-02, 208-10 (testimony of Robert Clare, Jr.); id. at 214-16 
(statement of a committee of New York trial lawyers); id. at 246-65 (testimony and 
statement of former Chief Judge Henry Friendly of the United States Court of Appeals 
for the Second Circuit); id. at 219-20 (letter from former Chief Judge Henry Friendly 
to the Committee on Rules of Practice and Procedure of the United States Judicial 
Conference, Mar. 31, 1970). Prior to appointment of the Advisory Committee, the de
sirability of a unified body of evidence rules for federal courts was indicated by a 
study performed for the Judicial Conference. Green, Preliminary Study of the Advisabil
ity and Feasibility of Developing Uniform Rules of Evidence for the Federal Courts, 
30 F.R.D. 79 (1961).

9 Hearings on Proposed Rules, supra note 7.
10 Subcomm, on Criminal Justice, House Comm, on the Judiciary, 93d Cong., 1st 

Sess., Proposed Changes to the Rules of Evidence (Comm. Print June 28, 1973) [here
inafter cited as Proposed Changes]. The committee amendments, without the notes, have 
been published in the Congressional Record. 119 Cong. Rec. H5452 (daily ed. June 26, 
1973). The Subcommittee formerly was known as the Special Subcommittee on Reform 
of Federal Criminal Laws. Despite its name, the Subcommittee’s jurisdiction comprises 
both civil and criminal aspects of the rules.

On June 28, 1973, after conducting hearings,9 the House Judiciary 
Committee’s Subcommittee on Criminal Justice proposed amendments 
to the Supreme Court Draft.10 While leaving most provisions of the Rules
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intact, the amendments contemplate a major change respecting privileges 
and less extensive revisions in several other areas. The amendments also 
propose a few minor language changes, primarily intended to produce 
greater clarity or consistency.11 In many instances the Subcommittee sub
stantially reverted to positions which had been adopted by the Advisory 
Committee in earlier drafts but dropped under pressure from influential 
“law and order” proponents.12 Although the Subcommittee should have 
made several additional changes and clarifications not requiring major 
policy reconsideration,13 this article discusses only those rules substantial
ly affected by the proposed amendments.

11 See, e.g., Proposed Changes rule 104, supra note 10, at 6 (absolute right of accused 
to have preliminary matters heard out of hearing of jury; not merely “where justice 
demands”); id. rule 902(8), at 35 (acknowledgment by a notary, making a document 
self-authenticating, must be in “manner provided by law” rather than “under hand and 
seal”); id. rule 1001, at 36 (“photographs” broadened expressly to include videotapes).

In addition, several comments of the Subcommittee are significant although no textual 
changes would be made. See, e.g., Proposed Changes rule 405(b), Subcomm. Note, supra 
note 10, at 10 (cases will be rare when character truly in issue so as to make evidence of 
specific conduct admissible); id. rule 902(9), Subcomm. Note, at 35 (specifies what is 
meant by “the general commercial law” making commercial paper self-authenticating); 
id. rule 1003, Subcomm. Note, at 36 (courts should be persuaded easily that a “genuine 
issue” concerning authenticity exists so that duplicates may not come in easily); id. rule 
1004, Subcomm. Note, at 37 (for purposes of best evidence rule, documents lost or 
destroyed by proponent include those lost or destroyed at his direction).

12 See Hearings on Proposed Rules, supra note 7, at 312-17 (letter from Sen. John 
McClellan to Rep. William Hungate, Feb. 16, 1973). Changes in the rule regarding 
impeachment by prior conviction particularly reflect such pressure. See id. at 316-17. 
Compare Proposed Fed. R. Evid. 609 (Supreme Court Draft Nov. 1972) with Proposed 
Changes rule 609, supra note 10, at 21-22.

13 For example, rule 103(d) defines plain error using the same term, “substantial rights,” 
as is used in the definition of harmless error in the federal procedural rules. This invites 
the confusion that error is both prejudicial and plain if it affects substantial rights, and 
harmless if it does not, and thus that there is no prejudicial error that is not also plain 
error. Compare Proposed Fed. R. Evid. 103(d) (Supreme Court Draft Nov. 1972) with 
Fed. R. Civ. P. 61 and Fed. R. Crim. P. 52 (a)-(b).

Rule 613, prescribing the foundation for former statements of witnesses, is ambiguous 
as to whether the opportunity to explain, deny, or challenge the statement must be ac
corded prior to the introduction of the statement. See Proposed Fed. R. Evid. 613 (Su
preme Court Draft Nov. 1972). Furthermore, clarification is needed in the related area 
of the foundation required for bias impeachment. Schmertz & Czapanskiy, Bias Impeach
ment and the Proposed Federal Rules of Evidence, 61 Geo. L.J. 257, 265-70 (1972).

An additional change in the Rules is needed in Article VII which relates to expert 
testimony. Article VII dispenses with the requirement of showing the basis of an ex
pert’s testimony in direct examination and dispenses with the necessity for the hypo
thetical question. The cross-examiner may bring out the basis on cross-examination but 
rarely will attempt to do so without the advance preparation which formerly was af
forded, in part, by the direct examination. Because the onus of investigation is thus on the 
opponent of the expert and because in criminal procedure discovery is minimal, pro
vision should be made for discovery and notice respecting the expert. Civil discovery 
also may be inadequate to prepare a challenge. See Proposed Fed. R. Evid. 701-06 (Supreme 
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Privilege

The Rules as approved by the Supreme Court prescribe an exclusive 
list of carefully defined privileges for all federal court proceedings, civil 
and criminal, diversity and federal question.14 The Subcommittee’s pro
posed amendments, however, would eliminate this list of privileges and, 
depending on the claim or defense involved, instead would apply either 
state law or a federal law of privileges to be developed on a case-by- 
case basis.15 Because the Supreme Court Draft provides more affirmative 
guidance on difficult policy questions and unifies federal evidence law, 
its approach is more useful than that of the proposed amendments.16 

Court Draft Nov. 1972); Fed. R. Civ. P. 26(b) (4) (A) (ii); Fed. R. Civ. P. 26(b) (4) (A) 
(i). See also P. Rothstein, Understanding the New Federal Rules of Evidence 82-88 
(Law Journal Press 1973) [hereinafter cited as Understanding the Rules] (need for 
clarification of relation of best evidence and hearsay rules to expert testimony).

Several ambiguities exist in the Rules at present. See, e.g., Proposed Fed. R. Evid. 407, 
408, 411 (Supreme Court Draft Nov. 1972) (varying terms for similar thoughts); id. 
801(d)(2) (applicability of predecessor-in-interest rule); id. 801(d), 803, 804 (applicabil
ity of opinion rule to out-of-court statements); id. 602, 801(d), 803, 804 (relation of 
personal knowledge rule to out-of-court declarants); id. 801(d), 803, 804, 901-03, 1001-08 
(applicability to out-of-court statements of authentication and best evidence require
ments); id. 803(6)-(7), 901-03, 1001-08 (relation among authentication and best evidence 
rules, the business records exception to hearsay rule, and the Federal Business Records 
Acts); id. 403, 801(d), 803, 804 (relation of probative-prejudice balancing rule to out-of- 
court statements). See Understanding the Rules, supra at 28-29, 77, 108, 114-16, 121-22.

14 Proposed Fed. R. Evid. art. V (Supreme Court Draft Nov. 1972); see Krattenmaker, 
Testimonial Privileges in Federal Courts: An Alternative to the Proposed Federal Rules 
of Evidence, 62 Geo. L.J. 61 (1973) (discussion of Supreme Court Draft privilege rules).

15 Proposed Changes art. V, supra note 10, at 12-18.
16 Because as complete a definition as practicable of the scope of federal privileges 

ought to be provided, the general provision in the Supreme Court Draft defining the 
word “privilege” in the evidentiary context should be retained. See Proposed Fed. R. 
Evid. 501 (Supreme Court Draft Nov. 1972). The provisions dealing with disclosures 
under compulsion and with jury instructions and comments upon invocation also should 
remain. See id. 512, 513.

Further, rule 511 concerning waiver of privileges also should be retained, but one flaw 
must be corrected. See id. 511. The rule presently provides that a privilege is waived if 
a voluntary non-privileged disclosure of otherwise privileged information is made. Thus, 
if the privilege holder tells the secret not only to his psychotherapist or clergyman, but 
also to his mother, father, or spouse, the privilege can be waived. Communications to the 
mother, father, or spouse ought to be regarded as facilitative of the communication to 
the psychotherapist or clergyman and should not constitute waiver. Either rule 511 or 
the privilege rules themselves should be altered to protect such facilitative communica
tions. See generally Krattenmaker, supra note 14, at 70-71.

Another criticism of rule 511 is unfounded. A state secret leaked to the press would 
not still remain privileged. Although voluntary disclosure is provided as one kind of 
waiver, the converse, that the privilege remains if disclosure is involuntary, does not 
follow. Further, rule 509, the state secrets privilege, states that only a “secret” is priv
ileged.
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Consequently, although certain changes should be made in the Supreme 
Court Draft before final adoption, its general format should be retained.

Evidentiary privileges clearly affect conduct outside the courtroom 
and touch matters of state policy. Nonetheless, relying on the Supreme 
Court’s decision in Hanna v. Plumer,11 the Advisory Committee did not 
feel compelled to provide for deference to state law, even in diversity 
cases.17 18 The Advisory Committee, while recognizing that some forum 
shopping and infringement of state policies might result from a diver
gence between federal and state privilege law, concluded that adverse 
effects in these areas would be minimal and more than compensated by 
the value of having uniform rules in federal courts.19

17 380 U.S. 460 (1965).
18 See Proposed Fed. R. Evid. 501, Advisory Comm. Note (Supreme Court Draft Nov. 

1972).
19 Id. But see Krattenmaker, supra note 14, at 101-17.
20 Article V consists of a privilege for those reports required under state or federal 

statute, when that statute grants a privilege (rule 502); a lawyer-client communications 
privilege (rule 503); a psychotherapist-patient communications privilege (rule 504); a 
privilege of an accused to prevent his spouse from testifying against him in a criminal 
proceeding (rule 505); a privilege covering communications to clergymen (rule 506); 
a privilege to refuse to disclose the tenor of one’s lawful vote (rule 507); a trade secrets 
privilege (rule 508); a privilege covering secrets of state and other official information 
(rule 509); and a privilege covering the identity of an informer (rule 510). Proposed 
Fed. R. Evid. art. V (Supreme Court Draft Nov. 1972). Article V also provides for addi
tional privileges if required by the Constitution, an act of Congress, or other rules 
adopted by the Supreme Court. Id. 501.

21 See Krattenmaker, supra note 14, at 101-17.
22 See Weinstein, The Uniformity-Conformity Dilemma Facing Draftsmen of Federal 

Rules of Evidence, 69 Colum. L. Rev. 353, 361-73 (1969); Wright, Procedural Reform: 
Its Limitations and Its Future, 1 Ga. L. Rev. 563, 571-74 (1967).

The Supreme Court Draft recognizes only nine specifically defined 
privileges.20 Conspicuous by their absence are several well-known priv
ileges. The Supreme Court Draft does not contain a general physician
patient privilege, but only a psychotherapist-patient privilege. There is 
no spousal communications privilege in any kind of case, and the priv
ilege against adverse spousal testimony is confined to criminal cases. In 
addition, the Supreme Court Draft lacks any provision for a journalist’s 
privilege. Some critics contend that these privileges are desirable or at 
least ought to be recognized in federal courts where recognized by state 
law.21 Others, raising a broader question, urge that greater deference be 
accorded state privilege law across-the-board.22

The Subcommittee’s proposed amendments, which were intended to 
eliminate the problems detected in the Supreme Court Draft, actually 
sidestep many of them. Rather than a list of specific privileges prescribed 
for all federal court proceedings, the amendments would provide that 
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state privilege law govern in civil cases “with respect to a claim or de
fense as to which state law supplies the rule of decision” 23 and that com
mon law principles “interpreted in the light of reason and experience” 
govern privileges in all other federal actions.24 In addition to requiring, 
unwisely, that both state and federal evidence law be applied in a single 
case,25 the amendments could introduce an unfortunate distinction be
tween ultimate and mediate facts.26

23 Proposed Changes rule 501, supra note 10, at 12. Some federal courts have felt com
pelled, for reasons often related to Erie considerations, to apply the state law of priv
ileges. See, e.g., Palmer v. Fisher, 228 F.2d 603, 608 (7th Cir. 1955), cert, denied, 351 U.S. 
965 (1956); Application of Cepeda, 233 F. Supp. 465, 467 (S.D.N.Y. 1964); Berdon v. 
McDuff, 15 F.R.D. 29, 31-32 (E.D. Mich. 1953). See also Louisell, Confidentiality, Con
formity and Confusion: Privileges in Federal Court Today, 31 Tul. L. Rev. 101 (1956). 
This practice often seems at variance with the Federal Rules of Civil Procedure which 
provide that state law should be rejected on evidence questions if it is more restrictive 
respecting admissibility than federal statute or former federal equity practice. See Fed. 
R. Civ. P. 43(a).

24 Proposed Changes rule 501, supra note 10, at 12. The “common law . . . reason . . . 
experience” standard is, under present rule 26 of the Federal Rules of Criminal Procedure, 
applicable to all evidentiary questions in federal criminal cases. Fed. R. Crim. P. 26. The 
proposed amendments would limit this standard to questions of privilege but extend 
it beyond criminal cases to federal claims or defenses in civil cases.

25 Similar difficulties are presented by identical language in the proposed amendment 
to rule 601 regarding incompetencies. See notes 70-74 infra and accompanying text.

26 See note 72 infra. Ambiguity inherent in the language “supplies the rule of decision” 
also may create difficulties. See note 73 infra.

27 The present sources of evidence law are cumbersome, unlikely to produce uni
formity, often fail to provide an answer, and place a premium on a lawyer’s experience 
in practice in the particular locale of the trial. Moreover, federal appeals judges should 
not be required to achieve expertise in the law of each state comprising their circuit. 
Disuniformity among federal courts also hinders the practice of assigning federal judges 
to sit away from their home jurisdiction. See generally Degnan, The Law of Federal 
Evidence Reform, 76 Harv. L. Rev. 275 (1962); Green, Drafting Uniform Federal Rules 
of Evidence, 52 Cornell L.Q. 177 (1967); Orfield, Uniform Federal Rules of Evidence, 
67 Dick. L. Rev. 381 (1963); Weinstein, supra note 22.

The Supreme Court Draft’s list of carefully defined privileges clearly 
is the better approach. Whatever its flaws, the Supreme Court Draft at 
least attempts to grapple with the issues and provide clear-cut answers 
regarding difficult policy questions. Sufficient experience has been ac
cumulated concerning evidence questions to permit definite choices in 
most areas, including privilege. Having a clear and easily located body 
of law for uniform use in all federal courts is necessary if evidentiary 
questions in the hurly-burly of daily litigation are to be handled soundly, 
expeditiously, and without protracted appeals.27 Infringement of state 
policies, difficulties encountered by lawyers practicing in both state 
and federal courts, and forum shopping, can be minimized if the federal 
privilege rules are drawn in general accord with the policies behind pre
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vailing state privileges where such policies seem at all justifiable. More
over, divergence between state and federal law will diminish as states 
imitate the federal rules.28

28 It is reasonable to expect that federal evidence rules will be widely copied by the 
states, as were the Federal Rules of Civil Procedure. See IB J. Moore & T. Currier, 
Moore’s Federal Practice 51 0.504, at 5041 & n.10 (2d ed. 1965); of. Krattenmaker, 
supra note 14, at 64-65 (Supreme Court Draft privilege rules so inconsistent and without 
underlying rationale that they will not provide model that states will copy). Three 
states already have adopted evidence rules patterned after drafts of the proposed federal 
rules. See Nev. Rev. Stat. tit. 4, ch. 47-52 (1971); New Mexico Rules of Evidence, 84 
N.M. xi, xi-cxxxi (1973); Wisconsin Rules of Evidence, West 1973 Wis. Legislative 
Serv. 131.

29 This privilege covers communications of a confidential nature between husband and 
wife. It covers communications whether introduced for or against a spouse and can be 
applied to any form of evidence of the spousal communication, whether or not either 
spouse is a party to the litigation or is asked to testify. The privilege, applicable in both 
civil and criminal cases, usually is limited to communications made during the marriage 
but continues even after the marriage has ended. See Pereira v. United States, 347 U.S. 
1, 6 (1954) (dictum). See generally Fraser v. United States, 145 F.2d 139, 143-45 (6th 
Cir. 1944), cert, denied, 324 U.S. 849 (1945); United States v. Mitchell, 137 F.2d 1006, 
1009 (2d Cir.), cert, denied, 321 U.S. 794 (1943); 8 J. Wigmore, Evidence ch. 83 (3d ed. 
1940); Comment, The Husband-Wife Privileges of Testimonial Non-Disclosure, in 
Symposium—Evidentiary Privileges, 56 Nw. U.L. Rev. 208 (1961).

30See 8 J. Wigmore, Evidence § 2228, at 227 (3d ed. 1940); McCormick’s Handbook of 
the Law of Evidence § 86, at 173 (2d ed. E. Cleary 1972) [hereinafter cited as Mc
Cormick].

31 This privilege covers testimony given by one spouse against the other, regardless 
of whether the subject matter of the testimony is a communication. This privilege gen
erally is applied only in criminal cases and only when the spouse is a party in the liti
gation and the testimony is adverse to the spouse. See, e.g., Wyatt v. United States, 362 
Ù.S. 525, 526-31 (1960); Hawkins v. United States, 358 U.S. 74. 75-79 (1958); United 
States v. Walker, 176 F .2d 564, 568 62d Cir.), ccri. denied, 338 U.S. 891 (1949). See gen
erally 8 J. Wigmore, Evidence ch. 79 (3d ed. 1940); Comment, supra note 29.

Spousal privilege is today generally a matter of statute. Virtually every state has a 
spousal communications privilege, and approximately two-thirds of the states have an 
adverse spousal testimony privilege of some form, the large majority confining it to 
criminal cases. See, e.g., Mass. Gen. Laws Ann. ch. 233, § 20 (1959) (spousal communica
tions and adverse spousal testimony); Pa. Stat. Ann. tit. 19, § 683 (1964) (adverse 
spousal testimony); Wis. Stat. Ann. § 325.18 (1958) (spousal communications); cf. Wis
consin Rules of Evidence, West 1973 Wis. Legislative Serv. 131. See generally 2 J. 
Wigmore, Evidence § 488 (3d ed. 1940 & Supp. 1972).

32 Proposed Fed. R. Evid. 505 (Supreme Court Draft Nov. 1972).

The Supreme Court Draft should be revised in several respects to con
form more closely to privilege policies prevailing in the states. The 
spousal communications privilege,29 found in nearly every state, should 
be reinstated. While this privilege actually may not encourage commun
ication between husband and wife, it probably is reflective of another 
justifiable policy concern—popular revulsion at the disclosure of such 
confidences.30 The adverse spousal testimony privilege,31 which does ap
pear in the Supreme Court Draft,32 should be retained in modified form.



132 The Georgetown Law Journal [Vol. 62:125

If properly drawn, it will serve a valid function in preserving marital 
harmony and in according respect to the popular aversion to testimony 
by one spouse against the other. The Supreme Court Draft, however, 
in assigning the privilege to the defendant spouse rather than the testify
ing spouse, permits a defendant to prevent his spouse, who may wish to 
testify, from so doing. Normally a spouse’s willingness to testify be
speaks an absence of the marital harmony the privilege seeks to protect. 
Moreover, the community’s sense of justice is unlikely to be offended 
if such testimony is admitted, provided the testimony does not concern 
a marital confidence protected by the marital communications privilege. 
Consequently, there is little reason to suppress this testimony and deprive 
the court of relevant evidence.33

33 Rule 505 provides several exceptions to the adverse spousal testimony privilege. Id. 
505(c). These exceptions are not drawn in accord with any rational policy objective 
of the privilege. See generally Rothstein, A Re-Evaluation of the Privilege Against 
Adverse Spousal Testimony in the Light of its Purpose, 12 Int’l & Comp. L.Q. 1189 
(1963).

34 Rule 504 of the Supreme Court Draft provides only a psychotherapist-patient 
privilege, but defines psychotherapist broadly so as to include not only psychiatrists and 
psychologists, but also ordinary physicians while treating mental or emotional conditions. 
See Proposed Fed. R. Evid. 504(a) (2) (Supreme Court Draft Nov. 1972). The drafters do 
not consider the possibility that there is a mental or emotional aspect or sequela to all 
illnesses.

35 See 1 Rothstein, Helfman, Jarrett, Lutzker, Schneider & Stein, Access to Medical 
Records 8 (Dep’t of Health, Education & Welfare 1972) (study for the Secretary’s Com
mission on Medical Malpractice) (law of each state treated in detail in volumes 2-5). 
See also Dep’t of Health, Education & Welfare, Report of the Secretary’s Commission 
on Medical Malpractice, Medical Malpractice app. 177, 179 (Dep’t H.E.W. Pub. No. 
(OS)73-88 & (OS)73-89) (summary of Access to Medical Records Report); 8 J. Wig
more, Evidence § 2380 (3d ed. 1940 & Supp. 1972).

36 Proposed Fed. R. Evid. 504, Advisory Comm. Note (Supreme Court Draft Nov. 
1972). An additional reason advanced for retention of only a psychotherapist-patient 
privilege was the greater need for protection of the psychotherapist-patient relationship. 
A man would be foolish not to communicate freely with the person who is going to 
prescribe medication or operate, but a privilege may be necessary to encourage the free 
communication required for successful psychiatric treatment. Id. A privilege also may be 
required to get a person to seek psychiatric treatment in the first place. See also Louisell 
& Sinclair, Reflection on the Law of Privileged Communications—The Psychotherapist- 
Patient Privilege in Perspective, 59 Calif. L. Rev. 30, 51-53 (1971).

The Supreme Court Draft also should be amended to include a gen
eral physician-patient privilege.34 This privilege, some form of which 
exists in 43 states and the District of Columbia,35 probably does aid the 
flow of complete and accurate information from patient to doctor. Al
though the Advisory Committee was unreceptive to a privilege so ex
tensively riddled with exceptions,36 protection of the physician-patient 
relationship is sufficiently widespread to warrant inclusion in the Rules.
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Forum shopping, conflict with state policy, and other difficulties en
gendered by divergence between state and federal law, can be minimized 
if an effort is made to identify and codify the most frequent exceptions 
to the privilege.

Although not related to conformity with state policy, several changes 
should be made in the attorney-client privilege of the Supreme Court 
Draft. First, rule 503 (b) should be revised to provide clearly that in situ
ations involving more than one attorney and client, a client may prevent 
disclosure of responses made by an attorney representing another inter
ested party that inferentially reveal the client’s communication.37 Second, 
uncommunicated opinions in a lawyer’s file also should be protected.38 
Third, rule 503(c) should be amended to make clear that an attorney 
may claim the privilege on behalf of his client, even if the communica
tion was made to a different attorney previously representing the client.39 
Fourth, the exception for consultations in furtherance of crime or fraud 
should be expanded to include clear torts.40 Fifth, rule 503 should pro
vide guidance regarding stockholder access to communications between 
the corporation and its lawyers.41 Finally, the definition of lawyer in 

37 The rule presently provides that in such situations, only communications “by” the 
client are privileged, instead of communications “between” the lawyer and the client 
as is stated for the single attorney situation. Proposed Fed. R. Evid. 503(b) (Supreme 
Court Draft Nov. 1972). Through use of the word “by,” the rule apparently seeks to 
avoid the situation in which, after a joint conference, a client is prevented by the 
privilege claims of the other clients from disclosing his own statements or those of his 
attorney. See id. Advisory Comm. Note. As the rule stands, a client’s only hope, respect
ing the problem in text, is to argue that a response by another attorney is “evidence” of 
a communication “by” the client, much as testimony about it or a document containing 
it would be, and that the response therefore should be suppressed under the privilege.

38 Such documents might be protected independently of the evidence rules by the 
work product privilege. See Hickman v. Taylor, 329 U.S. 495 (1947); Fed. R. Civ. P. 
26(b)(3). However, the attorney-client privilege often will be the only recourse. To 
apply the rule as presently drafted to this situation requires the sometimes difficult argu
ment that the uncommunicated material contains or evidences a prior communication 
of the client. Unless explicit coverage is enacted, the attorney-client privilege may not 
fully encourage disclosure to an attorney, and on occasion the quality of legal services 
could be affected.

39 The rule presently provides that the “person who was the lawyer at the time of 
the communication may claim the privilege.” Proposed Fed. R. Evid. 503 (c) (Supreme 
Court Draft Nov. 1972). The inference thus arises that the attorney at trial cannot claim 
the privilege for his client if he was not the attorney when the communication was made.

40See id. 503(d)(1). Whether or not this exception is expanded, a procedure should 
be enacted for determining whether a consultation was unlawful.

41 An express exception to the privilege might be provided when a stockholder is in
volved in litigation on behalf of the corporation or represents a class owning a majority 
of the shares of the corporation. See 45 Tul. L. Rev. 1063 (1971). Contra, Comment, The 
Attorney-Client Privilege in Shareholders' Suits, 69 Colum. L. Rev. 309, 316-19 (1969). 
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rule 503 (a) (2) should be expanded to include the new professional cor
poration law firm. Drafting problems similar to the preceding ones in 
the attorney-client rule, are present in some of the other privilege pro
visions.42

Specific guidance also could be provided on the difficult issue of distinguishing legal 
communications from business communications when the corporation’s attorney is also 
on the board of directors or otherwise involved in management or ownership.

Further, the Supreme Court Draft permits an extremely liberal test as to what are 
lawyer-client communications in the corporate context; by one interpretation com
munications of a legal nature by any employee to the corporation’s lawyer would be 
privileged. Because the work-product principle provides sufficient protection for such 
employee communications, a more restrictive lawyer-client privilege is preferable. See 
Fed. R. Civ. P. 26(b)(3). See also Comment, Attorney-Client Privilege For Corporate 
Clients: The Control Group Test, 84 Harv. L. Rev. 424 (1970).

42 The problem of uncommunicated opinions also arises in rule 504, the psychotherapist
patient privilege, with respect to notations made and filed by a psychiatrist, not com
municated to the patient, and not directly regarding a communication from the patient. 
Such opinions would not be privileged unless they embody or evidence a patient com
munication. Proposed Fed. R. Evid. 504 (Supreme Court Draft Nov. 1972); cf. note 38 
supra and accompanying text. A general physician-patient privilege, if adopted, would 
have to be broad enough to cover the various kinds of hospital records that are, arguably 
at least, neither communications nor uncommunicated opinions. In some cases these ex
tensions of the privilege would foster the seeking of professional help, full disclosure, 
and more informed medical services.

The trade secrets privilege, rule 508, also reflects poor drafting. By one interpretation 
that privilege is not available to corporations, who most need the protection. Corporations 
are not included explicitly among those who may hold the privilege, as they are in 
rule 502, defining the holder of the required reports privilege, and in rule 503(a)(1), 
defining the holder of the attorney-client privilege. Compare Proposed Fed. R. Evid. 508 
(Supreme Court Draft Nov. 1972) with id. 502 and id. 503(a)(1). The trade secrets 
privilege also should specify that licensees of a trade secret can invoke the privilege.

The communications to clergymen privilege, rule 506, presently covers only communi
cations by the penitent, not communications between clergyman and penitent. Proposed 
Fed. R. Evid. 506 (Supreme Court Draft Nov. 1972). Thus, the drafting raises the prob
lem of revealing inferentially the penitent’s communication through compelled dis
closure of the clergyman’s response. Cf. note 37 supra and accompanying text.

43 This judgment involves consideration of the extent to which (1) the media are 
necessary to watchdog other institutions, (2) the media have been effectively performing 
without privilege, (3) privilege encourages sources to give information or misinforma
tion, and (4) government informants and media informants are comparable. See National 
Conference of Commissioners on Uniform State Law, Uniform Reporters’ Privilege 
Act (First Tentative Draft, 1973). The Supreme Court has held that a general journalists’ 
privilege is not required constitutionally. Branzburg v. Hayes, 408 U.S. 665 (1972). 
Nevertheless, as of 1970, 19 jurisdictions had some form of journalists’ privilege. See 
Hearings on Proposed Rules, supra note 7, at 368 (testimony of The Reporters Commit
tee for Freedom of the Press); Note, Reporters and Their Sources: The Constitutional 
Right to Confidential Relationship, 80 Yale L.J. 317, 321 n.15 (1970).

A journalists’ privilege should not appear in the federal evidence rules 
even though some form of this privilege is desirable.43 Instead, separate 
federal legislation should be enacted, mandating the privilege for both 
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federal and state proceedings.44 If a journalists’ privilege is to encourage 
prospective informants in this day of multi-jurisdictional events and 
media, it must assure confidentiality in all jurisdictions.

44 Twenty-four news media privilege bills of one sort or another have been introduced 
during the current session of Congress, and 28 during the previous session. See Hearings 
on Proposed Rules, supra note 7, at 385 (testimony of The Reporters Committee for 
Freedom of the Press).

45 Proposed Fed. R. Evid. 509-10 (Supreme Court Draft Nov. 1972).
^Id. 502-03, 508.
47 This contrast has raised allegations of bias in favor of the wealthy and powerful. See 

Krattenmaker, supra note 14, at 73-74, 77; Letter from Kenneth W. Graham, Jr. to Com
mittee on Rules of Practice and Procedure, Judicial Conference of the United States, 
July 28, 1971, in Hearings on Proposed Rules, supra note 7, at 196.

48 Compare Proposed Fed. R. Evid. 509 (Supreme Court Draft Nov. 1972) with id. 
(Rev. Draft Mar. 1971).

49 Since only one case, United States v. Reynolds, has considered carefully this priv
ilege, codification perhaps should be delayed until more judicial experience concerning 
the privilege is amassed. See United States v. Reynolds, 345 U.S. 1 (1953). Moreover, the 
state secrets privilege does not come up so frequently in litigation that a codified rule is 
needed.

50 See Proposed Fed. R. Evid. 509(a) (Supreme Court Draft Nov. 1972). Official in
formation is defined as virtually any information that is not within the state secrets 
privilege and is not available pursuant to the Jencks Act or the largely ineffectual Free
dom of Information Act. Id.-, see Jencks Act, 18 U.S.C. § 3500 (1970); Freedom of In
formation Act, 5 U.S.C. § 552 (1970). The concerns behind this privilege apparently 
are feared loss, destruction, damage, or alteration of government files, avoiding undue 
inconvenience, separation of powers, avoiding release of viewpoints in the formative 
stages, and assurance of confidentiality where necessary to encourage free communication 
both within and from without the Government. While these interests may justify with
holding certain information from the general public under the Freedom of Information 
Act, the same considerations should not govern an evidentiary privilege, where the liti
gants and the court have special need for the information. See Proposed Fed. R. Evid. 
509, Advisory Comm. Note (Rev. Draft Mar. 1971). Admittedly, the showing necessary 
to justify secrecy is greater under the rule than under the Freedom of Information Act, 
for the rule additionally requires a showing that disclosure would be against the public 
interest. Compare Proposed Fed. R. Evid. 509(a) (2) (Supreme Court Draft Nov. 1972) 
with 5 U.S.C. § 552(b) (1970).

The privileges accorded the Government45 and corporations46 in the 
Supreme Court Draft are significantly broader than the narrowly de
fined personal privileges.47 The overly sweeping protection granted the 
Government in the Supreme Court Draft for “secrets of state” and “offi
cial information” resulted from late changes by the Advisory Com
mittee.48 If the rule granting this protection is retained,49 the category 
of official information should be removed50 since the secrets of state 
privilege sufficiently protects the Government. The Supreme Court Draft 
also should be altered to require the Government, in asserting the state 
secrets privilege, to show more than a reasonable likelihood that evidence 
would reveal “a governmental secret relating to . . . national defense or 
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international relations.” 51 A better standard would require a showing 
of reasonable likelihood that disclosure would be detrimental or injurious 
to national defense or international relations.52 Procedurally, the Govern
ment should not be able to require that its arguments and showings on 
the issue of privilege be made in camera;53 rather, a judge should order 
in camera proceedings only if justice so requires.54

51 Proposed Fed. R. Evid. 509(a)(1) & (b) (Supreme Court Draft Nov. 1972). More
over, “due regard” apparently is to be accorded the executive’s classification of the in
formation. See id. 509, Advisory Comm. Note.

52 See id. 509(a) (Rev. Draft Mar. 1971).
53 As used in the Rules, an in camera proceeding is an ex parte proceeding held in 

secret. See id. 509(c) (Supreme Court Draft Nov. 1972).
54 This limitation should apply as well to rule 510, the identity-of-informers privilege. 

Compare Proposed Fed. R. Evid. 509(c), 510(c)(2) & (3) (Supreme Court Draft Nov. 
1972) with id. 509(b), 510(c)(3) (Rev. Draft Mar. 1971). Because government officials 
may exaggerate the need for secrecy and be more solicitous of their own immediate 
concerns than of the broad spectrum of societal concerns, it is difficult to see how a 
court, without some form of party confrontation, can determine fairly whether the 
privilege should be applied. The Supreme Court Draft should be altered to provide 
explicitly that an in camera proceeding shall be held only when the judge determines 
that such a procedure is necessary to protect the state secret or the informer’s identity 
and that unfairness will not result to the private party. Moreover, the judge should 
have the power, if warranted by the circumstances, to reveal to a private party matters 
disclosed in camera, regardless of the contrary wishes of the Government. But see id. 
509(c) (Supreme Court Draft Nov. 1972) (such power explicitly denied).

Whereas earlier drafts were silent, the Supreme Court Draft rule respecting state 
secrets provides that the judge may not penetrate the secret to resolve the privilege issue. 
Id. 509(c). In United States v. Reynolds the Court held out the possibility that such 
penetration might be permissible under appropriate circumstances. 345 U.S. 1, 10-11 
(1953).

55 Compare Proposed Fed. R. Evid. 510(a) (Supreme Court Draft Nov. 1972) with id. 
(Rev. Draft Mar. 1971). This additional guarantee of confidentiality to potential com
mittee informants probably will not result in significantly more information reaching 
legislative bodies. Grants of immunity probably are the significant tool in this area.

5G Compare Proposed Fed. R. Evid. 510(a) (Supreme Court Draft Nov. 1972) with id. 
(Rev. Draft Mar. 1971). The expanded provision of the Supreme Court Draft is unlikely 
to pay dividends sufficient to justify such a broad bar to ascertainment of truth.

57 See id. 510(c)(2) (Supreme Court Draft Nov. 1972). This rule provides that an 
order in favor of a private party (for example, establishing a litigated fact or dismissing 

The identity-of-informer privilege should be amended to exclude in
formers to legislative committees and their staffs.55 Moreover, the identity 
of informers to law enforcement agencies should be protected only if 
the informer furnishes information purporting to reveal a violation of 
law, not just, as under the Supreme Court Draft, “information relating 
to or assisting in an investigation of a possible violation of law.” 56 Addi
tionally, the circumstances should be expanded in which a judge is re
quired to enter an order favorable to a private party who is foreclosed 
from obtaining information by the government’s privilege.57
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Witness Competency

The Supreme Court Draft eliminates all witness incompetencies58 
other than those of judges,59 jurors,60 and persons lacking personal 
knowledge.61 Gone are the incompetencies of children,62 dead men,63 
mental defectives,64 drug- and alcohol-impaired persons,65 spouses,66 and 
atheists,67 which join other incompetencies rejected at an earlier stage of 
our legal history.68 Moreover, as in the case of privileges, the competency

a case) may be entered on a showing of reasonable probability that the informer can 
give testimony necessary to a fair determination of guilt or innocence in a criminal 
case, or of a material issue in a civil case. Id. The material issue test should be applied 
in both civil and criminal cases, since it is a fairer standard and comes closer to the one 
provided in the leading case on the subject. See Roviaro v. United States, 353 U.S. 53, 
60-61 (1957) (disclosure of informer’s identity permitted where “relevant and helpful 
to defense ... or essential to fair determination”). An earlier draft applied the material 
issue test to both civil and criminal cases. See Proposed Fed. R. Evid. 510(c)(2) (Rev. 
Draft Mar. 1971). In addition, it should be sufficient that “circumstances indicate” the 
reasonable probability, without an affirmative showing.

58 Proposed Fed. R. Evid. 601 (Supreme Court Draft Nov. 1972).
59 Id. 605.
60 Id. 606.
61 Id. 602.
Q2See, e.g., Litzkuhn v. Clark, 85 Ariz. 355, 339 P.2d 389 (1959); State v. Segerberg, 131 

Conn. 546, 41 A.2d 101 (1945); Artesani v. Gritton, 252 N.C. 463, 113 S.E.2d 895 (1960). 
See generally 2 J. Wigmore, Evidence 505-09 (3d ed. 1940).

63 See, e.g., Md. Ann. Code art. 35, § 3 (1971); N.Y. Civ. Prac. Law § 4519 (McKinney 
1963); Tex. Rev. Civ. Stat. art. 3716 (1925). See generally Ray, Dead Man's Statutes, 24 
Ohio St. L.J. 89 (1963).

64 See, e.g., People v. McCaughan, 49 Cal. 2d 309, 317 P.2d 974 (1957); Aguilar v. State, 
279 App. Div. 103, 108 N.Y.S.2d 456 (1951), appeal withdrawn, 304 N.Y. 616, 107 N.E.2d 
94 (1952) (mem.); State v. Comstock, 137 W. Va. 152, 70 S.E.2d 648 (1952). See generally 
2 ]. Wigmore, Evidence §§ 492-98, 501 (3d ed. 1940).

65 See, e.g., State v. Ballesteros, 100 Ariz. 262, 413 P.2d 739 (1966); Hartford v. Palmer, 
16 Johns. 143 (N.Y. 1819) (per curiam); Burnette v. Commonwealth, 172 Va. 578, 1 
S.E.2d 268 (1939). See generally 2 J. Wigmore, Evidence §§ 492-97, 499, 501 (3d ed. 1940).

66 While the total incompetency of a witness to testify in any case involving his spouse 
no longer exists, lesser spousal incompetencies have persisted in some jurisdictions. See, 
e.g., Sayles v. Sayles, 323 Mass. 66, 80 N.E.2d 21 (1948); Zakrzewski v. Zakrzewski, 237 
Mich. 459, 212 N.W. 80 (1927); In re Findlay, 253 N.Y. 1, 170 N.E. 471 (1930); Esparza 
v. Esparza, 382 S.W.2d 162 (Tex. Civ. App. 1964). See generally 2 J. Wigmore, Evidence 
§§ 600-20 (3d ed. 1940); Note, Competency of One Spouse to Testify Against the Other 
in Criminal Cases Where the Testimony Does Not Relate to Confidential Communica
tions: Modern Trend, 38 Va. L. Rev. 359 (1952).

67 The common law incompetency of nonbelievers has been abrogated widely. Mc
Clellan v. Owens, 335 Mo. 884, 74 S.W.2d 570 (1934); State v. Hicks, 257 S.C. 279, 185 
SJE.2d 746 (1971). Further, the constitutionality of such a rule is questionable. See Torcaso 
v. Watkins, 367 U.S. 488 (1961) (similar prerequisite for public office unconstitutional). 
Nevertheless, there is contrary precedent in some jurisdictions. See Pumphrey v. State, 
84 Neb. 636, 122 N.W. 19 (1909); State v. Levine, 109 N.J.L. 503, 162 A. 909 (1932).

68 For example, incompetencies based on conviction of crime and on an interest in the 
outcome have been abrogated widely. See McCormick, supra note 30, §§ 61, 64-65;
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rules of the Supreme Court Draft make no provision for deference to 
state law, even in diversity cases.69

Rowley, The Competency of Witnesses, 24 Iowa L. Rev. 482, 496 (1939). Of course 
these considerations of capacity may play a role in the jury’s assessment of credibility. 
But see Proposed Fed. R. Evid. 610 (Supreme Court Draft Nov. 1972) (evidence of re
ligious beliefs or opinions not admissible to impair or enhance credibility). In an extreme 
case, these considerations also might prompt a court to exercise its general authority 
to exclude substantially worthless, misleading, or prejudicial evidence. See id. 403.

G9 Proposed Fed. R. Evid. 601 & Advisory Comm. Note (Supreme Court Draft Nov. 
1972).

70 Proposed Changes rule 601, supra note 10, at 19. Except for competency of jurors, 
the amendment allows the provisions of the Supreme Court draft to control in other 
situations. See notes 75-76 infra and accompanying text.

71 Irrespective of the basis of jurisdiction, mixed state and federal claims and defenses 
can be present in the same case, even though there is but a single cause of action. See, 
e.g., United States v. Yazell, 382 U.S. 341 (1966); Francis v. Southern Pacific Co., 333 
U.S. 445 (1948); Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173 (1942). The required 
application of a dual body of evidence law could have the undesirable effect of tipping 
the balance against the discretionary exercise of pendent jurisdiction, which depends 
largely upon considerations of judicial economy, convenience, and fairness to litigants. 
See United Mine Workers v. Gibbs, 383 U.S. 715, 726 (1966).

72 The language of the witness competency amendment risks introducing difficulties 
posed by similar language in rule 302 of the Supreme Court Draft, which provides that 
state law is to determine the effect of a presumption “respecting a fact which is an ele
ment of a claim or defense as to which state law supplies the rule of decision . . . .” 
Proposed Fed. R. Evid. 302 (Supreme Court Draft Nov. 1972). Lesser, or “tactical,” pre
sumptions are always governed by federal law. Id. 302, Advisory Comm. Note. Thus, the 
rule quite unwisely necessitates an inquiry into whether the presumption relates to an 
element (ultimate fact) or to a lesser (mediate) fact. This unfortunate distinction which 
frequently is difficult to draw, can be illustrated by a plaintiff’s attempt to apply a pre
sumption under state law concerning regular business procedures. Specifically, he may 
wish to prove that his letter accepting the defendant’s offer was mailed by showing 
that he placed it in his office out-basket for mailing. The act of mailing the letter would 
be an ultimate fact only if it establishes acceptance, an element of the plaintiff’s claim. If 
his acceptance is not complete on mailing, but rather on receipt by the offeror, the act 

As one of two important changes, the Subcommittee’s proposed 
amendments would provide that state competency law govern in civil 
cases “with respect to a claim or defense as to which State law supplies 
the rule of decision . . . .” 70 This language unwisely requires application 
of a dual body of evidence law in cases involving both state and federal 
claims or defenses.71 The application of a dual body of evidence law 
would have its worst effects in, for example, a case involving joined fed
eral antitrust and state unfair competition claims, where a witness might 
be competent to testify concerning only the antitrust claim even though 
the same testimony bears on both claims. These problems are com
pounded by ambiguities inherent in the words “with respect to” 72 and 



1973] Federal Rules of Evidence 139

in the words “supplies the rule of decision.” 73

of mailing the letter probably is only a mediate fact. Even in cases involving only state 
claims and defenses, a dual body of evidence law would be applicable, for presumptions 
of mediate facts always are controlled by federal law under the Supreme Court Draft. Id.

The proposed amendments to the privilege and competency rules do not incorporate 
expressly the ultimate-mediate distinction. The language refers only to a “claim or 
defense” and not to an element thereof. Proposed Changes rules 501, 601, supra note 10, 
at 12, 19. Nonetheless, there is danger that the courts might borrow the distinction from 
the presumption rule in determining whether a privilege or competency is “with respect 
to” a state claim or defense. The mere elimination of the reference to elements is in
sufficient to preclude the application of the ultimate-mediate distinction to such questions.

73 The decision as to whether state or federal law provides the rule of decision may 
be particularly difficult where federal law, concededly controlling, incorporates state 
law. See, e.g., Massachusetts Bonding & Ins. Co. v. United States, 352 U.S. 128 (1956) 
(amount of damages recoverable); DeSylva v. Ballentine, 351 U.S. 570 (1956) (legitimacy 
of child); Cope v. Anderson, 331 U.S. 461 (1947) (statute of limitations). See also' 
United States v. Yazell, 382 U.S. 341 (1966).

74 The approach advocated here should be applied to presumptions, as well as to 
privileges and competency. The Advisory Committee concludes that under the Erie 
doctrine, state law must govern certain presumptions. Proposed Fed. R. Evid. 302, Ad
visory Comm. Note (Supreme Court Draft Nov. 1972). But see Hanna v. Plumer, 380 
U.S. 460 (1965). Indisputably, a presumption has a greater effect on the complexion of 
a right or obligation than does a privilege or competency. Thus, there is more justifica
tion, and perhaps more need, for some deference to state presumption law. That need, 
when balanced with the federal interest in a single body of evidence law for each case, 
is met sufficiently if the application of state law is limited to diversity cases. See Hanna, 
v. Plumer, supra.

75 See Proposed Fed. R. Evid. 606(b) (Rev. Draft Mar. 1971); id. 6-06(b) (Prelim.. 
Draft Mar. 1969).

76 Proposed Changes rule 606(b), supra note 10, at 20.

Although the best solution would be to apply federal evidence law 
in all federal cases, an intermediate yet satisfactory solution exists. State 
evidence law might be applied across-the-board in cases wherein the only

evidence law might be applied in pure federal question cases.74 In those 
instances where both diversity and federal question jurisdiction exists, 
the evidence law applicable to the entire case might be determined on 
the basis of whether state or federal issues predominate.

In another important change, the Subcommittee’s proposed amend
ments would broaden significantly the competency of a juror in an in
quiry into the validity of a verdict or indictment in which he participated. 
Returning to the language of earlier drafts,75 the Subcommittee would 
permit a juror to testify or give affidavit with regard to all matters ex
cept his or another juror’s mental or emotional processes.76 Under the 
Supreme Court Draft, which itself may be too broad, a juror can testify 
or give an affidavit concerning extraneous prejudicial information im
properly brought to the attention of the jury or an outside influence 
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improperly brought to bear on a juror.77 The Subcommittee’s approach 
is antithetical to the smooth functioning of the jury system and con
flicts with the traditional policy justifications for juror incompetency— 
the encouragement of full and frank jury deliberations and the avoidance 
of juror harrassment, annoyance, and reprisals.78 Furthermore, although 
a number of jurisdictions do apply a more liberal standard than that of 
the Supreme Court Draft, only California’s standard seems so expansive 
as to permit testimony on all matters other than mental and emotional 
processes.79

77 Proposed Fed. R. Evid. 606 (b) (Supreme Court Draft Nov. 1972). It may be unwise 
to render jurors competent to testify concerning extraneous prejudicial information 
improperly brought to the jury’s attention. Such a rule might render verdicts subject to 
challenge on grounds that a news report came to the jury’s attention. This may permit 
juror harrassment or threats by dissatisfied litigants seeking to obtain statements im
peaching the verdict. In contrast, juror competency concerning threats and similar out
side influences under the Supreme Court Draft does serve the important function of 
discouraging such threats or harrassments.

78 See McDonald v. Pless, 238 U.S. 264, 267-68 (1915).
79 Compare People v. Hutchinson, 71 Cal.2d 342, 455 P.2d 132, 78 Cal. Rptr. 196 (1969) 

with Wright v. Illinois & Miss. Tel. Co., 20 Iowa 195 (1966) and Perry v. Bailey, 12 Kan. 
415 (1874) and State v. Kociolek, 20 N.J. 92, 118 A.2d 812 (1955) and Grenz v. Werre, 
129 N.W.2d 681 (N.D. 1964).

80 See generally Understanding the Rules, supra note 13, at 13-18.
81 Proposed Fed. R. Evid. 301 (Supreme Court Draft Nov. 1972).
82 Id. 302.
83 See id. 303.
84 See id. 303 (b).
85 The only effect of a presumption under the Supreme Court Draft is to invoke the 

Presumptions Against the Accused in Criminal Cases

The Supreme Court Draft, in prescribing the effect of statutory and 
common law presumptions in civil and criminal proceedings, distinguishes 
between one general and two special classes of presumptions.80 The gen
eral class, which consists of presumptions affecting federal claims and 
defenses in civil cases, presumptions affecting mediate factual proposi
tions involved in state claims and defenses, and presumptions favoring 
the accused in criminal cases, places the burden of persuasion on the 
party against whom the presumption operates.81 Presumptions directly 
affecting elements of state claims and defenses in civil cases fall within 
one special class and are governed by state law.82 The other special class 
consists of presumptions against the accused in federal criminal cases.83 
These are circumscribed by a prohibition against directing a finding of 
fact against the accused, and, in addition, their submission to the jury 
is not mandatory.84 Further, the Supreme Court Draft accords little ef
fect to these presumptions,85 and no effect when the court con- 
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eludes that, on the evidence presented, the trier of fact reasonably can
not perceive a rational connection between the fact or facts giving rise 
to the presumption and the presumed fact. This test exceeds the re
strictions heretofore endorsed by the Supreme Court.86 Although Con
gress may be displeased by the limited effect given to statutory presump
tions, the restrictions prescribed by the Supreme Court Draft are in 
harmony with Anglo-American notions of fairness in criminal cases.

rather mild instruction required by rule 303(c), which in most instances would be given 
anyway. Rule 303(c) provides that when the existence of a presumed fact is to be 
decided by the jury, the judge must instruct them that the presumed fact may, but need 
not, be found. If the presumed fact is an ultimate one, the judge also must instruct that 
it must be proven beyond a reasonable doubt. Id. 303 (c).

86 The Supreme Court has held that a statutory presumption is acceptable if a reason
able factual basis for the presumption existed before the legislature, not necessarily in 
the evidence before the jury. Leary v. United States, 395 U.S. 6 (1969); cf. United States 
v. Romano, 382 U.S. 136 (1965); United States v. Gainey, 380 U.S. 63 (1965). See generally 
Clark Boardman Federal Practice Series, Federal Rules of Evidence (P. Rothstein 
ed. 1973) [hereinafter cited as Rothstein on Rules].

87See S. 1, 93d Cong., 1st Sess. (1973); S. 1400, 93d Cong., 1st Sess. (1973). The proto
type of S. 1 is the final report of the Brown Commission. National Commission on 
Reform of Federal Criminal Laws, Proposed New Federal Criminal Code (1971), 
reprinted in Hearings on the Report of the National Commission on Reform of Federal 
Criminal Laws Before the Subcomm, on Criminal Laws and Procedure of the Comm, 
on the Judiciary, 92d Cong., 1st Sess., pt. 1, at 129 (1971) [hereinafter cited as National 
Commission on Reform of Federal Criminal Laws].

88 S. 1 fails to insure that findings of fact will not be directed against the accused 
since it contains no specific prohibition and since it applies only to statutory presumptions 
(and probably only those pertaining to ultimate facts), thus leaving common law and 
mediate fact presumptions unregulated. S. 1 also is defective because it applies a reason
able doubt standard to all presumptions, not just to presumptions of ultimate facts and 
presumptions against the accused. S. 1, 93d Cong., 1st Sess., tit. II, § 201(h) (1973); see 
National Commission on Reform of Federal Criminal Laws, supra note 87, at 3-4.

89 An acceptable alternative would be to place the provisions dealing with civil and 
criminal presumptions in the Federal Rules of Civil Procedure and the Federal Rules of 
Criminal Procedure respectively. However, this would entail unnecessary duplication 
since criminal presumptions in favor of the accused and civil presumptions presumably 
should be treated alike.

"For instance, submission to the jury, when a reasonable juror could find the pre
sumed fact, might be made mandatory, if the rather slim effect given statutory presump-

The Subcommittee’s proposed amendments would remove from the 
Rules all criminal presumptions and leave that subject to separate legisla
tion now pending before the Senate.87 Even if this separate legislation 
were not deficient in certain respects,88 codifying the entire law of pre
sumptions in the federal evidence rules would be preferable.89 Certain 
changes proposed by this legislation might be incorporated in the pro
posed amendments if necessary to gain congressional adoption of the 
Rules
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The Supreme Court Draft provision respecting presumptions against 
the criminal accused should be amended to delete the distinction between 
questions of presumed ultimate fact and questions of presumed mediate 
fact.* 91 Under the rule, the standards for submission of a presumed fact 
to the jury92 and for instructing the jury93 depend upon this distinction. 
Difficulties in administering this distinction are inevitable, as most judges, 
lawyers, and juries will find it difficult to comprehend. Moreover, the 
confusing distinction is unnecessary, since the same result as under the 
rule would ensue if the ordinary rules governing sufficiency of evidence 
and burden of proof were applied to presumptions. The presumption 
rule merely should provide for submission to the jury whenever such 
would be warranted in the absence of a presumption, and provide for 

tions by the Supreme Court Draft is particularly objectionable to Congress. S. 1 as 
respects presumptions provides for mandatory submission.

A distinction between statutory standards purporting to define prima facie cases and 
those purporting to create presumptions also might be inserted in the Supreme Court 
Draft. The Supreme Court Draft treats both as presumptions. In contrast, both S. 1 and 
the Brown Commission Report contain specific provisions prescribing the effect of prima 
facie standards: submission to the jury is not mandatory but only warranted and there 
is to be no instruction attributing any special weight to the facts constituting the prima 
facie case. An instruction somewhat stronger than that authorized by rule 303(c) of 
the Supreme Court Draft would be required in the case of presumptions. See S. 1, 93d 
Cong., 1st Sess., tit. II, § 201(h) (1973); National Commission on Reform of Federal 
Criminal Laws, supra note 87, at 4. While introducing unnecessary complexity into the 
trial and appeal of criminal cases, a distinction may accurately reflect congressional in
tent behind the legislative prescription of prima facie cases.

91 See Proposed Fed. R. Evid. 303 (Supreme Court Draft Nov. 1972).
^2ld. 303 (b). Ultimate facts are submitted only when a reasonable juror could find the 

fact beyond a reasonable doubt; mediate facts are submitted where there is substantial 
evidence. Id. The Advisory Committee may have included the provision to create a 
uniform standard regarding motions for judgment of acquittal. At the time the Su
preme Court Draft was written, three distinct views concerning when it is appropriate 
to direct an acquittal were extant in the federal courts. This now may have been re
duced to two, for the Second Circuit recently has joined the majority position. Compare 
United States v. Brown, 436 F.2d 702 (9th Cir. 1970) (directed acquittal when reason
able juror could not find prosecution’s case proved beyond a reasonable doubt; majority 
view) with United States v. Feinberg, 140 F.2d 592 (2d Cir.), cert, denied, 322 U.S. 726 
(1944) (directed acquittal when reasonable juror could not find prosecution’s case 
proved by a preponderance of the evidence), overruled, United States v. Taylor, 464 
F.2d 240 (2d Cir. 1972) and 'with Isbell v. United States, 227 F. 788 (8th Cir. 1915) 
(directed acquittal when there is no substantial evidence of facts excluding every hy
pothesis but that of guilt). However, an evidentiary provision should not be used as a 
backdoor vehicle of such reform. A more appropriate and effective mandate could be 
inserted in the Federal Rules of Criminal Procedure. See S. 1, 93d Cong., 1st Sess., tit. II, 
§ 201(h) (1973).

93 Proposed Fed. R. Evid. 303 (c) (Supreme Court Draft Nov. 1972). The jury is in
structed that presumed ultimate facts cannot be found unless the jury is convinced of 
them beyond a reasonable doubt, but presumed mediate facts simply may or may not 
be found, with no specification of the degree of persuasion required. Id.
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a mandatory instructon that the jury “may but need not find the pre
sumed fact from the evidence which gives rise to the presumption,” 
without any indication of the degree to which the jurors must feel con
vinced—for example, beyond a reasonable doubt or by a preponderance 
of the evidence.

Impeachment

convictions

Rule 609 of the Supreme Court Draft provides that, unless stale, prior 
convictions of crimes punishable by more than one year’s imprisonment 
or involving false statements or dishonesty may be used to impeach a 
witness, including a criminal defendant.94 The Subcommittee’s proposed 
amendments would add to the rule a provision empowering the judge, 
in his discretion, to bar ordinarily admissible prior convictions if they 
are unduly prejudicial when compared to their impeaching value.95 
This veto power should be adopted. It is required to safeguard the rights 
of witnesses, particularly if they also are the criminal accused, and to 
avoid discouraging witnesses unnecessarily.

94 Id. 609. The rule is fashioned after the District of Columbia Code. See D.C. Code § 
14-305 (Supp. V, 1972).

95 Proposed Changes rule 609, supra note 10, at 21-22.
96 See, e.g., United States v. Greely, 471 F.2d 25 (3d Cir. 1972) (12-year-old robbery 

conviction admitted to impeach defendant charged with robbery); United States v. 
Tubbs, 461 F.2d 43 (7th Cir. 1972) (two-year-old and seven-year-old robbery convic
tions admitted to impeach defendant charged with robbery); United States v. Williams, 
445 F.2d 421 (10th Cir. 1971) (convictions for manslaughter and assault with intent to 
kill admitted to impeach defendant charged with stealing a television).

97 See, e.g., United States v. Puco, 453 F.2d 539, 541 (2d Cir. 1971); United States v. 
Palumbo, 401 F.2d 270, 273 (2d Cir. 1968); Luck v. United States, 348 F.2d 763, 768 (D.C. 
Cir. 1965); People v. Montgomery, 47 Ill. 2d 510, 515, 268 N.E.2d 695, 698 (1971).

98 See Proposed Fed. R. Evid. 609 (Rev. Draft Mar. 1971).
99 Senator McClellan and the Justice Department accused the Advisory Committee 

of ignoring congressional disapproval of the judicial veto power, which Congress in
tentionally failed to include in its 1970 revision of section 14-305 of the District of 
Columbia Code. Hearings on Proposed Rules, supra note 7, at 317 (letter from Senator 
John McClellan to William Hungate, Feb. 16, 1973); see D.C. Code § 14-305 (Supp. V, 
1972).

Allowing the use of prior convictions to impeach a witness is in accord 
with prevailing law, although the type and age of convictions that may 
be used varies greatly.96 The power to exclude such evidence if unduly 
prejudicial also has met with acceptance in a significant number of de
cisions.97 An earlier draft of rule 609 included this judicial veto power,98 
but the Advisory Committee finally yielded to the entreaties of “law 
and order” advocates and deleted it.99 In light of this deletion, it would 
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seem difficult to contend that the judicial veto power still exists in the 
Supreme Court Draft by virtue of rule 403, which grants the general 
power to bar evidence that is unduly prejudicial in relation to its pro
bative value.

The absence of a judicial veto power in the Supreme Court Draft will 
foster undesirable results. For example, in a case where a defendant 
charged with involuntary manslaughter takes the stand, a prior convic
tion of the same offense may be admitted ostensibly for impeachment 
purposes, despite its low probative value on the question of witness 
credibility and its high potential for prejudicing consideration of the 
merits.100

100 See Proposed Fed. R. Evid. 403 (Supreme Court Draft Nov. 1972). Yet a court 
would not countenance direct use of a prior conviction to establish the propensity of a 
defendant to commit a certain crime. See People v. Zackowitz, 254 N.Y. 192, 172 N£. 
466 (1930).

101 The amendment provides:
[Evidence of a prior conviction] is admissible if, but only if, (1) the crime 
involved dishonesty or false statement or (2) the crime was punishable by 
death or imprisonment in excess of one year under the law under which he 
was convicted, unless the judge determines that the danger of unfair preju
dice outweighs the probative value or the evidence of the conviction.

Proposed Changes rule 609, supra note 10, at 21. The problem, of course, is whether the 
last clause modifies both the first and the second categories.

102 Id., Subcomm. Note, at 22.
103 Proposed Fed. R. Evid. 609(b) (Supreme Court Draft Nov. 1972). These sweeping 

provisions, allowing revival of an otherwise stale conviction by more current convic
tions, apparently were forced upon the Advisory Committee by “law and order” pro
ponents. See Hearings on Proposed Rules, supra note 7, at 317 (letter from Senator 
John McClellan to William Hungate, Feb. 16, 1973).

The Subcommittee’s proposed amendment, while wisely including the 
veto power, suffers from ambiguity. The amendment is not clear whether 
prior convictions both for crimes punishable by more than one year and 
for crimes of false statement and dishonesty are subject to the veto 
power.101 Although the Subcommittee Note, in an apparent attempt at 
compromise, indicates that only crimes punishable by more than one 
year are subject to judicial veto,102 this power should apply to both 
categories of prior convictions. In the same manner as prior convictions 
for crimes punishable by more than one year, convictions of minor of
fenses involving false statement or dishonesty can prejudice the merits 
of a case while adding little to the question of witness credibility.

Rule 609(b) of the Supreme Court Draft provides that a prior convic
tion is barred as stale only if the witness has not been convicted of any 
crime within the 10 years preceding trial.103 Apparently a conviction 
occurring in that 10-year period can render earlier convictions usable, 
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even though the recent crime involves a punishment of less than a year 
and does not involve a false statement or dishonesty. Such a rule might 
achieve the highly undesirable result of allowing a 40-year-old convic
tion into evidence merely because the witness was convicted of a minor 
offense within the last 10 years. This result is especially troublesome 
when the witness is the criminal defendant since the admission of a stale 
conviction unjustifiably may prejudice not merely the issue of credibility, 
but the merits as well.104 The proposed amendments laudably would pro
hibit the use, for impeachment, of any conviction more than 10-years- 
old.105

104 See Understanding the Rules, supra note 13, at 55-63. When coupled with the 
manslaughter example above, the result seems totally unconscionable. See also note 105 
infra.

105 Proposed Changes rule 609(b), supra note 10, at 21. The Supreme Court Draft 
regards a conviction as having occurred within the 10-year period in any of the follow
ing occurred in the 10-year period: final judgment of conviction, release from actual 
confinement, or expiration of parole, probation, or the official sentence. Proposed Fed. R. 
Evid. 609(b) (Supreme Court Draft Nov. 1972). The amendments wisely would calculate 
the 10-year period from the date of conviction or the date of release from confinement, 
whichever is later. Proposed Changes rule 609(b), supra note 10, at 21.

106 Proposed Fed. R. Evid. 609(d) (Supreme Court Draft Nov. 1972).
107 Proposed Changes rule 609, supra note 10, at 22.
108 Id., Subcomm. Note.
109 Proposed Fed. R. Evid. 609, Advisory Comm. Note (Supreme Court Draft Nov. 

1972). The Supreme Court Draft provides in part: “The judge may, however, allow 
evidence of a juvenile adjudication of a witness other than the accused if . . . .” Id. 609. 
Use of the word “accused” does not mean the Advisory Committee intended to authorize 
the judge’s power to permit use only in criminal cases. Rather, that term is meant to
preclude the power in one criminal situation and to affirm it in all other criminal and 
civil situations.

JUVENILE ADJUDICATIONS AND OTHER TYPES OF WRONGDOING

The Supreme Court Draft, while generally barring use of prior juve
nile adjudications, allows their use for impeachment of a witness other 
than a criminal defendant if the judge concludes that exceptional cir
cumstances justify it.106 The Subcommittee’s proposed amendments 
would limit the use of juvenile adjudications for impeachment to crim
inal proceedings where the accused is not the witness to be impeached.107 
The Subcommittee apparently made this change under the mistaken 
assumption that this is the real intent behind the Supreme Court Draft.108 
However, the Supreme Court Draft clearly intends its rule to apply to 
both civil and criminal proceedings, except for the special case of the 
criminal-accused witness.109 * Nevertheless, the amendment is a good one, 
bringing the rule more into accord with prevailing goals of the juvenile 
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system110 and with the general policy of avoiding undue embarrassment 
or discouragement of witnesses.111 In criminal cases, where the necessity 
for and probative value of a juvenile record are likely to be greater, these 
policies are overridden.

no The preservation of confidentiality and the minimization of adverse consequences 
from an adjudication are goals of the juvenile system fostered by the limited use of 
juvenile records for impeachment purposes. See In re Gault, 387 U.S. 1, 14-16, 22-25 
(1967); Note, Rights and Rehabilitation in the Juvenile Courts, 67 Colum. L. Rev. 281, 
286-89 (1967).

m See McCormick, supra note 30, § 42, at 83.
112 Compare Proposed Changes rule 608(b), supra note 10, at 21 with Proposed Fed. 

R. Evid. 608(b) (Supreme Court Draft Nov. 1972).
ns See, e.g., Ruhala v. Roby, 379 Mich. 102, 121, 150 N.W.2d 146, 153 (1967); In re 

Dalton Estate, 346 Mich. 613, 622, 78 N.W. 2d 266, 271 (1956); State v. Saporen, 205 
Minn. 358, 362, 285 N.W. 898, 901 (1939).

The majority viewpoint, however, is not without strong dissent among some courts 
and commentators. See, e.g., California v. Green, 399 U.S. 149, 164 (1970); United States 
v. De Sisto, 329 F.2d 929, 933 (2d Cir.), cert, denied, 377 U.S. 979 (1964); Jett v. Com
monwealth, 436 S.W.2d 788, 792 (Ky. 1969); Gelhaar v. State, 41 Wis. 2d 230, 240-41, 163 
N.W.2d 609, 614 (1969); McCormick, supra note 30, §§ 39, 251; 3A J. Wigmore, Evidence 
§1018, at 996 n.2 (J. Chadbourn rev. 1970).

114 State v. Saporen, 205 Minn. 358, 362, 285 N.W. 898, 901 (1939).

The new amendments would provide needed clarification on the 
matter of when wrongdoing, not the subject of a conviction or a juvenile 
adjudication, may be used for impeachment. The amendments state ex
pressly, rather than impliedly as under the Supreme Court Draft, that 
inquiry into such wrongdoing (limited in both drafts to cross-examina
tion) is permissible only in the discretion of the judge.112 Unfortunately, 
remoteness in time is dropped from specific mention as a factor for the 
judge to consider, although it may still be implied.

Hearsay

PRIOR STATEMENTS OF WITNESSES

Under prevailing American law, prior statements of witnesses, if of
fered as substantive evidence and not coming within some exception to 
the hearsay rule, are hearsay and inadmissible. As substantive evidence, 
the truthfulness of such prior statements would be relied upon, but the 
statements would not have been subject to certain courtroom safeguards 
when made, such as cross-examination in the light of current issues, and 
hence must be excluded.113 The present availability of the witness for 
cross-examination is not considered an adequate safeguard; to be ef
fective, cross-examination must occur when the statement is first made.114
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The Supreme Court Draft, following in some measure the lead of the 
new California. Evidence Code,115 makes an exception to this rule for 
certain prior statements, including prior inconsistent statements, and 
declares that such statements are not hearsay.116 The Subcommittee’s 
proposed amendments wisely would restrict the admissibility of prior 
inconsistent statements to those made under oath and subject to penalty 
for perjury at a trial, hearing, deposition, or grand jury proceeding.117 
The proposed amendment represents a compromise between the rela
tively unlimited use of prior inconsistent statements permitted under 
the Supreme Court Draft and the prevailing law which totally forbids 
substantive use unless the statement qualifies for some regular exception 
to the hearsay rule.118

115 See Cal. Evid. Code §§ 1235, 1236, 1238 (West 1966).
116 Proposed Fed. R. Evid. 801(d) (1) (Supreme Court Draft Nov. 1972). The Supreme 

Court Draft, in addition to prior inconsistent statements, admits into evidence prior 
statements of identification and prior consistent statements offered to rebut an express 
or implied charge of recent fabrication or improper influence or motive. Id.

117 Proposed Changes rule 801(d)(1), supra note 10, at 11. Statements before a grand 
jury, while not subject to cross-examination, at least are surrounded by some judicial 
safeguards. In addition to the oath, these safeguards include the penalty for perjury, 
reliable transcription of and observers to the making of the statement, and the witness’ 
realization of the importance of the matter and occasion. These safeguards, when com
bined with present opportunity for cross-examination, arguably compensate for lack 
of actual cross-examination at the making of the statement.

The proposed amendment does not require, however, that the prior hearing or grand 
jury proceeding have been in the same case as that in which the evidence is now sought 
to be used. Thus, the witness’ motivations, contemplation of stakes, and realization of the 
issues may be quite different and present a threat to reliability or accuracy. See United 
States v. Nuccio, 373 F.2d 168 (2d Cir.), cert, denied, 387 U.S. 906 (1967).

ns This change probably reflects the influence of then Chief Judge Henry J. Friendly 
of the Second Circuit, who voiced his opposition to the permissiveness of the Supreme 
Court Draft respecting prior statements and who formulated the Second Circuit’s De 
Sisto rule. Hearings on Proposed Rules, supra note 10, at 219-20 (letter from Henry J. 
Friendly, Chief Judge, United States Court of Appeals for the Second Circuit to Com
mittee on Rules of Practice and Procedure, Mar. 31, 1970); id. at 246-65 (testimony and 
statement of Chief Judge Friendly); see United States v. De Sisto, 329 F.2d 929, 933 
(2d Cir.), cert, denied, 377 U.S. 979 (1964) (admission of prior inconsistent statement as 
substantive evidence permitted because made under oath). See also United States v. 
Briggs, 457 F.2d 908, 910 n.3 (2d Cir. 1972).

In criminal trials, the Supreme Court Draft’s liberal standard respect
ing prior inconsistent statements will favor the prosecution, which is 
better able to procure such statements and which often must rely on 
witnesses who grow increasingly hostile as trial nears. Such a rule may 
encourage widespread gathering of prior statements by the Government 
and may lead toward trial by affidavit and away from full and effective 
confrontation. A witness’ obdurate disclaimer of all knowledge concern
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ing his prior statement can make effective cross-examination especially 
difficult. The decisions of the Supreme Court have shown that the con
frontation clause furnishes little protection against substantive use of 
prior statements.119 Since analogous dangers are present to a sufficient 
degree in civil cases, the amendment should be adopted for civil as well 
as criminal cases.

119 See Nelson v. O’Neil, 402 U.S. 622 (1971); California v. Green, 399 U.S. 149 (1970). 
Under the Supreme Court Draft, a conviction might be obtained in a case where the 
sole “live” evidence consists of witnesses’ testimony favorable to the accused, if one 
or more of these witnesses made a prior written inconsistent statement embracing the 
facts necessary to convict. Hopefully, a court would direct an acquittal on grounds that 
on this evidence, a reasonable man must entertain a reasonable doubt concerning guilt.

120 Proposed Fed. R. Evid. 804(b) (2) (Supreme Court Draft Nov. 1972).
121 Proposed Changes rule 804(b) (2), supra note 10, at 31.
122 One member of the Advisory Committee has indicated that the use of the words 

“event or condition” in the rule, rather than the word “fact,” to describe what it is that 
must be recently perceived, precludes admissibility in this hypothetical case because the 
letter, while a fact, is not an event or condition. Interview with Craig Spangenberg, 
Member of Advisory Comm, on Rules of Evidence, in Asheville, N.C., Aug. 25, 1973.

123 See generally McCormick, supra note 30, 310, 313.
124 Proposed Fed. R. Evid. 805 (Supreme Court Draft Nov. 1972); accord, Proposed 

Changes rule 805, supra note 10, at 32.

STATEMENT OF RECENT PERCEPTION

Rule 804(b)(2) of the Supreme Court Draft provides an innovative 
exception to the hearsay rule. Good faith statements of recent perception 
made by a presently unavailable declarant while his memory was clear 
are admissible if not made in response to a person interested in a claim 
arising out of the event or condition perceived nor made in contempla
tion of litigation.120 The proposed amendments wisely delete this excep
tion.121

This new exception makes enormous inroads into the ban on hearsay. 
In an auto collision case, for example, it allows into evidence a disinter
ested and unsolicited letter written by an uninvolved bystander to her 
mother shortly after the occurence if the bystander is unavailable at 
trial. Moreover, the exception would admit the testimony of the mother’s 
neighbor as to what the mother told the neighbor about the contents 
of the letter if the mother also is unavailable and made her statement to 
the neighbor without litigation motive shortly after perceiving the let
ter.122 While the neighbor’s testimony would be double hearsay—there 
are two out-of-court declarants whose credibility is at issue—rule 805, 
in accord with accepted law,123 provides that “hearsay within hearsay” 
is acceptable if each of the two branches of the hearsay is covered by 
an exception to the hearsay rule.124 Here each branch would be covered 
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by the new exception for statements of recent perception provided by 
rule 804(b) (2).

The proposed deletion of the recent perception exception would not 
affect the continued vitality of two other similar hearsay exceptions 
which are better supported by precedent. Rule 803(2), pertaining to 
excited utterances, allows admission of statements made about a startling 
event or condition while under the stress of excitement caused thereby.123 * 125 
This exception differs from the recent perception exception in that the 
statement must concern a startling occurrence; the time in which the 
statement must be made is not measured in terms of “recent” but rather 
in duration of excitement; the declarant need not be unavailable; and 
the requirements concerning litigation motive are not express. Rule 
803(1), the other similar hearsay exception not affected by the pro
posed amendment, deals with present sense impressions.126 This rule is 
accepted in fewer jurisdictions127 and comes very close to the contro
versial recent perception exception. The present sense impressions ex
ception embraces statements recounting an event or condition perceived 
contemporaneously with the statement or immediately previously. Con
temporaneousness supposedly guarantees trustworthiness as excitement 
allegedly does under rule 803(2). The controversial recent perception 
exception differs from the present sense impression exception in that the 
requisite time period is “recently perceived” rather than perceived con
temporaneously or immediately previously. Further, the recent percep
tion exception requires a presently unavailable declarant and an absence 
of litigation motive. Thus, deletion of the recent perception exception 
will not leave without recourse the litigant who offers a deserving hear
say statement along these lines.

123 Proposed Fed. R. Evid. 803(2) (Supreme Court Draft Nov. 1972). This exception
is accepted nearly everywhere. 6 J. Wigmore, Evidence, §§ 1746-50 (3d ed. 1940 & Supp.
1972).

126 Proposed Fed. R. Evid. 803(1) (Supreme Court Draft Nov. 1972).
127 See, e.g., Kelly v. Hanwick, 228 Ala. 336, 153 So. 269 (1934); McCaskill v. State, 

227 So. 2d 847 (Miss. 1969); Houston Oxygen Co. v. Davis, 139 Tex. 1, 161 S.W.2d 474 
(1942). See generally McCormick, supra note 30, § 298.

128 Proposed Changes rule 803(6), supra note 10, at 27. The proposed amendment seems 
even narrower than some interpretations of the existing Federal Business Records Act. 
28 U.S.C. § 1732 (1970), formerly codified in 28 U.S.C. § 695 (1940), construed in Palmer 
v. Hoffman, 318 U.S. 109 (1943).

business records

The hearsay provisions of the Supreme Court Draft would be modi
fied further by proposed Subcommittee amendments restricting the 
business records exception to “business and professional records” 128 
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rather than the records of any “regularly conducted activity.” 129 Al
though the Subcommittee rightly may fear that overly broad language 
will bring the records of social clubs or small community organizations 
within the scope of the exception, their proposed solution would raise 
inevitable questions about the inclusion of police, charity, and low-level 
government records. Clearly these latter records should qualify if they 
possess the same guarantees of trustworthiness that are assumed to inhere 
in regular business records.130 The language of the Supreme Court Draft, 
“regularly conducted activity,” when read in conjunction with the Ad
visory Committee commentary and general case law, will eliminate 
many unnecessary questions posed by the Subcommittee’s proposed lim
itations while guaranteeing that records excepted from the hearsay rule 
do meet high standards of reliability.131

129 Proposed Fed. R. Evid. 803(6) & (7) (Supreme Court Draft Nov. 1972).
130 The reliability of such records derives from systematic checking of the records, 

regularity and continuity in keeping the records, actual reliance on the records, and a 
continuing occupational duty to maintain accurate records. Id. 803(6), Advisory Comm. 
Note.

131 See id. An additional difficulty with the proposed amendment is its failure to make 
clear that the “regular course” requirement applies to each element of the exception.

132 28 U.S.C. § 1732 (1970).
133 Understanding the Rules, supra note 13, at 121-22; see 28 U.S.C. § 1732 (1970); 

note 128 supra.
134 See Rio Grande So. Ry. v. Campbell, 55 Colo. 493, 136 P. 68 (1913); Atwood v. At

wood, 86 Conn. 579, 89 A. 29 (1913). See generally 5 J. Wigmore, Evidence §§ 1401-18 (3d 
ed.1940).

135 See McCormick, supra note 30, §§ 256-58.

The Federal Business Records Act132 should be repealed with the 
adoption of the federal evidence rules, to the extent they conflict. At 
present, there is no clarification of the relationship between the Rules and 
the Act.133

STATEMENTS AT EARLIER PROCEEDINGS

The common law excepts from the hearsay rule testimony given at 
former judicial or quasi-judicial hearings in the same or a different case 
if the witness is presently unavailable, the earlier proceeding provided 
an opportunity for cross-examination, and if the issues, stakes, and parties 
were the same in the earlier proceeding as in the later proceeding.134 
Strict adherence to these requirements seems to be eroding as courts 
begin to realize their purpose: to insure that someone, with at least as 
great an interest or motive as the present opponent of the evidence, con
fronted the evidence in the earlier proceeding.135 The Supreme Court 
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Draft expands this former testimony exception by dispensing with any 
express requirement that the issues, stakes, or parties at the two proceed
ings be comparable.136 The Supreme Court Draft instead substitutes a 
requirement that someone with a motive and interest similar to that of 
the present opponent of the evidence have had an opportunity to cross- 
examine the witness in the earlier proceeding.137 No distinction is made 
between civil and criminal cases.

136 Proposed Fed. R. Evid. 804(b)(1) (Supreme Court Draft Nov. 1972). Gone also 
is the requirement that the party against whom the evidence was offered must be the 
same. Id. 804(b) (1), Advisory Comm. Note.

137 Id. 804(b)(1).
138 Proposed Changes rule 804(b) (1), supra note 10, at 31.
139 The law of res judicata and collateral estoppel is an example. See, e.g., Johnson 

v. Muelberger, 340 U.S. 581 (1951); Eisen v. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 
1968) (subsequent history of case consistent); Good Health Dairy Prods. Corp. v. 
Emery, 275 N.Y. 14, 9 N.E.2d 758 (1937). See generally F. James, Civil Procedure 
§§ 11.23-.35 (1965).

The proposed amendments require instead that “the party against 
whom the testimony is now offered, or a predecessor in interest, [have] 
had an opportunity to develop the testimony by . . . examination.” 138 
However, the proposed amendment would not require that the prior 
opportunity for cross-examination have been adequate, nor that the issues, 
stakes, or the examiner’s motive or interest in the earlier proceeding have 
been comparable to those in the present proceeding. Thus, a party might 
be bound by his own or his predecessor in interest’s less-than-vigorous 
examination, or by an examination which, although possibly adequate in 
the light of the earlier stakes and issues, is inadequate in the light of the 
later ones.

This is an area in which a distinction should be made between civil and 
criminal cases. The Supreme Court Draft is an excellent formulation for 
civil cases, and one which some courts may be approaching anyway. In 
civil matters a person frequently is bound by the efforts of another or 
of himself in a previous, though somewhat different, case in the interests 
of limiting litigation, easing the burden on public coffers, and freeing 
judicial resources for dispensing justice to more people.139 But these 
interests should not be given priority in criminal cases where they might 
result in undeserved criminal stigma and deprivation of personal liberty. 
Therefore, the proposed amendment, with an additional requirement 
that the prior opportunity to examine must have been adequate, com
parable, or in excess of the present needs and with the deletion of the 
“predecessor in interest” language, should be adopted for criminal cases 
where the evidence is to be used against the accused. For civil cases and 
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for criminal cases where the evidence is to be used against the Govern
ment, the rule of the Supreme Court Draft is appropriate.140

140 The Supreme Court Draft may accomplish the result recommended here if the 
constitutional right of confrontation is held to limit the rule as applied against a crim
inal defendant. See Proposed Fed. R. Evid. 804(b)(1), Advisory Comm. Note (Supreme 
Court Draft Nov. 1972). Nevertheless, the law should not be located in two places but 
rather should be codified clearly in the Rules.

141 See Jefferson, Declaration Against Interest: An Exception to the Hearsay Rule, 
58 Harv. L. Rev. 1 (1944); Morgan, Declaration Against Interest, 5 Vand. L. Rev. 451 
(1952); Comment, Declarations Against Interest—Rules of Admissibility, 62 Nw. U.L. 
Rev. 934 (1968).

142 See McCormick, supra note 30, §§ 178-79.
143 See, e.g., Weber v. Chicago, R.I. & P. Ry., 175 Iowa 358, 151 N.W. 852 (1915) (ex

posure to criminal liability); Halvorsen v. Moon & Kerr Lumber Co., 87 Minn. 18, 91 
N.W. 28 (1902) (exposure to tort liability for negligence); Sutter v. Easterly, 354 Mo. 
282, 189 S.W.2d 284 (1945) (exposure to shame and possible criminal indictment).

144See Donnelly v. United States, 228 U.S. 243 (1913) (third party confession ex
culpating accused inadmissible); Commonwealth v. Antonini, 165 Pa. Super. 501, 69 
A.2d 436 (1949) (suicide note jointly implicating deceased and accused inadmissible); cf. 
Sussex Peerage Case, 11 Cl. & F. 85, 8 Eng. Rep. 1034 (1844). But see Comment, Dcclara' 
tion Against Penal Interest—A Plea for Parity, 5 Tulsa L.J. 302 (1968).

STATEMENTS AGAINST INTERESTS

The traditional declaration against interest exception to the hearsay 
rule embraces a declarant’s out-of-court statements that, in the mind of 
the declarant when made, were so far against his pecuniary or proprietary 
interest that he probably would not have made the statements had he 
believed them untrue.141 The major issue under the traditional exception 
has been the interpretation of “pecuniary or proprietary interest.” State
ments which expose the declarant to civil or criminal liability, or may 
subject him to hatred, ridicule, or disgrace, or have an adverse effect on 
a legal claim or defense, generally have fallen outside the definition of 
pecuniary or proprietary interest.142 Nonetheless, some decisions have 
recognized these risks as within the exception by liberal construction of 
the words “pecuniary or proprietary.” 143 The common law has been 
uniform, however, in excluding out-of-court statements which expose 
the declarant to criminal liability and are offered to exculpate or incul
pate an accused other than the declarant.144

Both the Supreme Court Draft and the proposed amendments have 
expanded significantly the reception of statements exposing the declarant 
to a risk of criminal liability. The Supreme Court Draft permits admis
sion of statements jointly incriminating both the declarant and the ac
cused if far enough against the declarant’s self-interest that trustworthi
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ness is probable.145 Embodying a more restrictive rule, the proposed 
amendments would render jointly implicating statements inadmissible 
on constitutional grounds.146 Both the Supreme Court Draft and the pro
posed amendments admit singly incriminating statements—those incul
pating the declarant and by implication exculpating the accused—but 
only if sufficiently against interest and corroborated.147 The corrobora
tion requirement is defined more precisely in the proposed amendment.148

145Proposed Fed. R. Evid. 804(b) (4) (Supreme Court Draft Nov. 1972). The decision 
as to whether it is so far against self-interest may be complex, because of the hope for 
leniency or to share, or relieve oneself partially of guilt. If a statement is both against 
interest and self-serving, the traditional rule permits admission of the evidence if the 
aspect that is against interest predominates over the self-serving aspect. See, e.g., Massee- 
Felton Lumber Co. v. Sirmans, 122 Ga. 297, 50 S.E. 92 (1905); Demassi v. Whitney Trust 
& Sav. Bank, 176 So. 703 (La. Ct. App. 1973); Small v. Rose, 97 Me. 286, 54 A. 126 (1903).

146 Proposed Changes rule 804(b) (4) & Subcomm. Note, supra note 10, at 31-32. The 
Subcommittee felt this rule was compelled by Bruton v. United States in which the 
Court held that the out-of-court statements of Bruton’s non-testifying, codefendant 
companion, jointly implicating both, could not be admitted in the trial even though the 
jury was instructed to use it only against the maker of the statement. Id. at 32; see 
Bruton v. United States, 391 U.S. 123, 137 (1968).

147Proposed Fed. R. Evid. 804(b)(4) (Supreme Court Draft Nov. 1972); Proposed 
Changes rule 804(b) (4), supra note 10, at 31.

148 Proposed Changes rule 804(b) (4), supra note 10, at 31. The Supreme Court Draft 
simply said “not admissible unless corroborated.” Proposed Fed. R. Evid. 804(b) (4) (Su
preme Court Draft Nov. 1972). The amendments state “not admissible unless corroborat
ing circumstances clearly indicate the trustworthiness of the statement.” The comment 
attending the amendment states that this provision was meant to indicate that the ac
cused’s own testimony shall not be corroboration. See Proposed Changes rule 804(b) (4), 
Subcomm. Note, supra note 10, at 32.

The Supreme Court, as a matter of constitutional due process, recently forbade the 
exclusion of a rather fully corroborated out-of-court statement of a third party, con
fessing to the crime and thereby exculpating the accused. Chambers v. Mississippi, 410 
U.S. 284, 306 (1973).

Drafts prior to the Supreme Court Draft, like the common law, excluded jointly in
criminating statements from evidence but, unlike the common law, allowed singly in
criminating statements on a par with other statements against interest. No corroboration 
was required. Proposed Fed. R. Evid. 804(b)(4) (Rev. Draft Mar. 1971); id. (Prelim. 
Draft Mar. 1969).

I« 391 U.S. 123, 137 (1968).

The proposed amendment’s ban on jointly incriminating statements 
generally is sound. Bruton v. United States149 does seem to compel ex
clusion of certain out-of-court statements which inculpate the accused 
as well as the declarant. The unrealiability of such statements may not be 
appreciated fully by the jury without cross-examination of the declarant. 
However, the language of the amendment seems to exclude all jointly 
incriminating statements, made on or off the stand, and needs to be modi- 
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lied in this regard.150

150 The Subcommittee’s proposed amendment provides simply that a jointly incrim
inating statement “is not admissible.” Proposed Changes rule 804(b)(4), supra note 10, 
at 31. One solution would be to change this phrase to “is not included within this ex
ception” to the hearsay rule. This substitute language embodies what actually was in
tended and eliminates the problem that, as worded, the amendment would exclude the 
statements even if they are within another exception to the hearsay rule or are not hear
say at all.

A similar problem is involved in the language of the Supreme Court Draft and the 
proposed amendment respecting singly incriminating statements offered to exculpate 
accused (“is not admissible unless corroborat[ed] . . . .”).

151 A jury is more sophisticated about the possibilities of private coercion to obtain 
such exculpating statements than they are about the analogous governmental pressures 
to obtain inculpating statements. Exculpatory statements are no different in this respect 
from any other testimony. Even if they were, free reception of exculpating statements 
and not inculpating ones can be justified on the grounds that there is not and never has 
been parity between the rules or burdens applicable to the Government and those ap
plicable to the defense.

152Proposed Changes rule 804(b)(4) & Subcomm. Note, supra note 10, at 31-32; see 
Proposed Fed. R. Evid. 804(b)(4) (Supreme Court Draft Nov. 1972).

153 See Proposed Changes rule 804(b)(4), Subcomm. Note, supra note 10, at 32.

The amendment’s requirement that singly incriminating statements 
exculpating an accused be corroborated should be abandoned. Although 
third parties may be motivated to confess by forceful or fraudulent in
ducements of defense counsel, singly incriminating statements seem as 
reliable as any other evidence admitted on behalf of criminal defendants. 
The jury is as capable of assessing this evidence as other evidence ad
mitted pursuant to exceptions to the hearsay rule where the declarant 
cannot be cross-examined.151

The proposed amendments reject that part of the Supreme Court Draft 
which expressly broadens the common law exception to include state
ments exposing the declarant to civil liability, hatred, ridicule or disgrace, 
and statements having adverse effect on legal claims or defenses.152 The 
Subcommittee apparently believes that these consequences are insuffi
cient to assure substantial trustworthiness or that a judge or jury will be 
unable to distinguish when they are and are not.153 However, these 
evaluations fall within lay experience. A jury is capable of evaluating, 
for example, the relative weight to be accorded statements merely em
barrassing a declarant and those costing him a large sum of money. In 
addition, the rule allows a judge to keep the evidence from the jury if 
it is not sufficiently against interest to substantially guarantee trustworthi
ness. Thus the Supreme Court Draft should be adopted in this respect.

The amendment nevertheless would be acceptable if the Subcommittee 
Note made clear that a court may admit statements against these “new” 
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interests if they have sufficient adverse effect derivatively on “pecuniary 
or proprietary interest.” Had the broad exception of the Supreme Court 
Draft never been formulated, a court might have felt justified in ad
mitting relatively reliable statements against the new interests because 
of their derivative effect on pecuniary or proprietary interests. However, 
a court probably would be reluctant to do so in light of the amendment’s 
outright rejection of the Supreme Court Draft provision.

DYING DECLARATIONS

Rule 804(b)(3) of the Supreme Court Draft provides a hearsay ex
ception permitting admission of “a statement made by a declarant while 
believing that his death was imminent” if the statement “concern [s] the 
cause or circumstances of what he believed to be his impending death.” 154 
The rule, abandoning the common law restriction to criminal homicide 
prosecutions, applies in all kinds of cases.155 The proposed amendments, 
on the other hand, while permitting admission of dying declarations in 
all civil cases, limit the exception in criminal cases to homicide prosecu
tions.156

154 Proposed Fed. R. Evid. 804(b)(3) (Supreme Court Draft Nov. 1972).
155 Id., Advisory Comm. Note.
156 Proposed Changes rule 803 (b) (3), supra note 10, at 31.
157 The theory that dying declarations are especially reliable is at odds with the theory 

of the dead man rule, which considers testimony unreliable if it relates to a statement 
made by someone who has died. The dead man rule excludes such testimony because it 
cannot be tested. See McCormick, supra note 30, § 65.

158Proposed Changes rule 803(b)(3), supra note 10, at 31. However, the Subcommit
tee’s argument that a special need exists for dying declarations in homicide cases is 
specious. See id. rule 804(b) (2), Subcomm. Note, at 32. A dying declaration may be an 
essential piece of circumstantial evidence in a criminal case other than a homicide prosecu
tion and may be superfluous or collateral in some homicide prosecutions.

The assumptions behind admission of dying declarations are subject 
to serious question. When a declarant stands “before his Maker” and is 
knowingly on his deathbed, does he somehow become a more accurate 
perceiver, rememberer, and reporter, and abandon all motivation to lie? 
Should the rule be different if the declarant is an atheist? If such a guar
antee of reliability actually exists,157 arguably it should extend to any 
statement made in that position, whether or not related to the cause or 
circumstances of what the declarant perceived as his approaching death.

Any limitation of the dying declaration rule in criminal cases is wel
come. The amendment wisely would eliminate the rule in most criminal 
cases, retaining it only for homicide prosecutions.158 However, the pro
posed amendment unfortunately does not limit the exception to state
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ments about the very death at issue in the prosecution as did the common 
law.159

i59 Contrary to the common law, which requires that a declarant have died as a result 
of the injury that was the subject of the declaration, the proposed amendments require 
only that the declarant be “unavailable.” Compare id. rule 804(b)(2), at 31 with Mc
Cormick, supra note 30, § 283. Dying declarations about the very death at issue arguably 
constitute the most compelling case of need.

loo Proposed Fed. R. Evid. 803(24), 804(b)(6) (Supreme Court Draft Nov. 1972).
161 Proposed Changes rule 803, supra note 10, at 30; id. rule 804(b), at 31.
162 The power to develop new exceptions to the hearsay rule has been recognized 

more recently. See, e.g., Dallas County v. Commercial Union Assur. Co., 286 F.2d 388 
(5th Cir. 1961); United States v. Barbati, 284 F. Supp. 409 (E.D.N.Y. 1968); Zippo Mfg. 
Co. v. Rogers Imports, Inc., 216 F. Supp. 670 (S.D.N.Y. 1963); Letendre v. Hartford 
Acc. & Indem. Co., 21 N.Y.2d 518, 236 N.E.2d 467, 289 N.Y.S.2d 183 (1968).

163 Proposed Changes, supra note 10, at 39-40. Under the Subcommittee’s proposal, the 
Supreme Court would have the power to prescribe amendments, but the amendments 
would have to be reported to Congress to take effect after 180 days if neither house 
of Congress disapproves. Id.

164 In England, fairly liberal rules of admissibility, including a notice requirement,
have been adopted for civil cases and proposed for criminal cases. (English) Civil 
Evidence Act 1968, c. 64, 2-4, 8; (Proposed) Criminal Evidence Act 1972, §§ 31, 32.

THE “catch-all” EXCEPTION

The seemingly most revolutionary, yet in actuality most traditional, 
hearsay provisions of the Supreme Court Draft, are those that authorize 
the court to make new exceptions to the hearsay rule for evidence com
parable in trustworthiness to evidence admitted under other exceptions 
specifically codified in the Rules.1™ The proposed amendments unwisely 
delete this authorization.161 If the common law courts had been deprived 
of this power to create exceptions, none of the present exceptions to the 
hearsay rule would have evolved.162 Inflexible codification of the hear
say exceptions in the Rules would freeze the contours of the hearsay rule 
and necessitate formal amendment for growth.163 Yet new rules in the 
area can be evolved sensibly only through case-by-case judicial accretion 
and development. Compared with the inroads into the hearsay rule pro
posed or already made in England,164 the Supreme Court Draft is quite 
moderate.

The Subcommittee’s reasons for deleting the “catch-all” exceptions 
probably include fear of “adjudication without law,” unpredictability, 
difficulty in preparing and evaluating a case, lack of uniformity, forum 
shopping, abandonment of the values inherent in the hearsay rule, and 
lack of congressional control. Admittedly, a power appearing in a codifi
cation is more likely to be liberally used than one implicit in antiquity, 
and thus is more open to these charges. An express exhortation that the 
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power is to be used sparingly, or only in the most compelling of cases, 
might render the Supreme Court Draft more acceptable.

Although the confrontation clause surely overrides, or is implicit in 
the “catch-all” exception of the Supreme Court Draft,105 greater solici
tude should be provided for the criminal accused’s right to confrontation 
than the Constitution demands.* 166 The rule expressly should alert judges 
and practitioners to the special considerations which demand extra cau
tion in admitting hearsay evidence against criminal defendants.

U.S. Const, amend. VI; Note, Confrontation and the Hearsay Rule, 75 Yale 
L.J. 1434 (1966).

166 At any rate, all the law on the matter should be in one place to avoid misleading 
impressions and to avoid placing too much emphasis on assiduous research and on 
specialization, especially when many counsel are appointed from noncriminal practices.

167 Cf. Recommendation of District of Columbia Committee with Respect to Article 
VIII Federal Rules of Evidence, pp. 11-12.

168 An absent declarant may be impeached as though he testified in person. See Pro
posed Fed. R. Evid. 806 (Supreme Court Draft Nov. 1972). Although the civil discovery 
rules occasionally may be adequate to provide the information necessary for effective 
impeachment, the limited criminal discovery rules probably are not. Compare Fed. R. 
Civ. P. 26-37 with Fed. R. Crim. P. 15-16.

169 Proposed Fed. R. Evid. 804(b) (l)-(5) (Supreme Court Draft Nov. 1972) (former 
testimony, statement of recent perception, statement under belief of impending death, 
statement against interest, statement of personal or family history) ; see McCormick, 
supra note 30, § 253.

170Proposed Fed. R. Evid. 804(a) (5) (Supreme Court Draft Nov. 1972).

Additionally, the “catch-all” exception of the Supreme Court Draft 
should require that evidence be comparably necessary to that admitted 
under the other exceptions as well as comparably trustworthy. As a safe
guard against uncontrolled use of the exception, written findings by the 
judge on the need for and trustworthiness of the evidence should be re
quired.167 Moreover, the rule should require pretrial notice of intent to 
invoke the exception, including particulars about the statement and the 
identity and residence of the declarant, to enable the other side to bring 
forward the declarant, or facts concerning the declarant, for purposes of 
examining the credibility of the declarant’s statement.168

DEFINITION OF UNAVAILABILITY

In general conformity with traditional law, five of the hearsay excep
tions in the Supreme Court Draft require that the declarant be unavail
able to testify.169 The Supreme Court Draft’s definition of unavailability 
includes the situation in which “the proponent of [a declarant’s] state
ment has been unable to procure his attendance by process or other rea
sonable means.” 170 The Subcommittee, by inserting “or testimony” after 
the word “attendance,” purports to render a declarant “available” if he 
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has been deposed on the matter sought to be introduced or if a reason
able opportunity to depose him has been foregone.171 This insertion raises 
questions concerning what the new words embrace in addition to a depo
sition in the same case. For example, do they encompass testimony at 
other judicial, quasi-judicial, or administrative proceedings; affidavits; 
unsworn statements; statements before grand juries; or depositions in 
other cases? If they apply to depositions in other cases, a logical conflict 
exists with rule 804(b) (1) which provides a hearsay exception for former 
testimony, including depositions in other cases, but requires unavailabil
ity.172 Moreover, why should the duty to depose apply only to situations 
where the declarant’s unavailability is predicated upon “inability to pro
cure his attendance by reasonable means” and not to situations falling 
within other definitions of unavailability?173 If applicable to the state
ments of all allegedly unavailable declarants, a rule of preference for dep
ositions taken in the same case over other forms of hearsay, is probably 
salutary. However, such a rule should not apply in small cases where 
the expense of taking depositions is prohibitive.174

171 Proposed Changes rule 804(a)(5) & Subcomm. Note, supra note 10, at 30, 32. No 
other changes in the definition of unavailability are contemplated by the amendments.

172 See id. rule 804(b) (1), at 31.
173 Other definitions of unavailability include, for example, death before trial and 

illness at the time of trial. See id. rule 804(a) (4), at 30.
174 Provision should be made for the exercise of judicial discretion on this matter, 

and upon proper application, the matter might be decided in advance of trial.
175 See, e.g., Philadelphia & T.R.R. v. Stimpson, 39 U.S. (14 Pet.) 448 (1840); United 

States v. Fontana, 231 F.2d 807 (3d Cir. 1956); Branch v. United States, 171 F.2d 337 
(D.C. Cir. 1948).

176 Proposed Fed. R. Evid. 611(b) (Supreme Court Draft Nov. 1972); see, e.g., State v. 
Domino, 234 La. 950, 962, 102 So.2d 227, 231 (1958); Rush v. State, 254 Miss. 641, 654, 182 
So.2d 214, 219 (1966); State v. Huskins, 209 N.C. 727, 728, 184 S.E. 480, 481 (1936).

However, the restrictive view is the majority rule among American jurisdictions, al
though there is considerable variation as to how the rule should be interpreted and ap
plied. See, e.g., Carey v. Oakland, 44 Cal. App. 2d 503, 112 P.2d 714 (Dist. Ct. App. 1941) 
(witnesses who testified about incident, but not about conversations, could not be cross- 
examined as to such conversations); State v. Guilfoyle, 109 Conn. 124, 145 A. 761 (1929) 
(doctor who gave general description of wound could not be asked his opinion of the 
gun’s distance from victim on cross-examination); Nagel v. McDermott, 138 Wash. 536, 
244 P. 977 (1926) (witness who testified only about collision could not be cross-examined 
as to speed before collision). See generally Carlson, Cross-Examination of the Accused, 
52 Cornell L.Q. 705 (1967).

Scope of Cross-Examination

The Supreme Court Draft rejects the “restrictive” scope of cross- 
examination rule traditionally followed by the federal courts175 in favor 
of the “wide open” rule that now prevails in a number of states.176 Un
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der the wide open rule, any admissible evidence within the knowledge 
of a witness may be adduced upon cross-examination.177 The proposed 
amendments, however, would reinstate the restrictive rule.178

177 See McCormick, supra note 30, § 21.
178 Proposed Changes rule 611, supra note 10, at 22.
179 The restrictive rule can make a considerable difference in several situations. (1) If 

the prosecution during cross-examination cannot adduce evidence known solely to the ac
cused, such evidence may never be adduced since the privilege against self-incrimination 
may prevent the prosecution from calling the accused to the stand. See Brown v. United 
States, 356 U.S. 148 (1958); Fitzpatrick v. United States, 178 U.S. 304 (1900); United 
States v. Guajardo-Melendez, 401 F.2d 35 (7th Cir. 1968). See generally 8 J. Wigmore, 
Evidence §§ 2250, 2252 (3d ed. 1940); Carlson supra note 176, at 710-17. (2) A party may 
avoid certain legal disadvantages by using cross-examination rather than direct examina
tion to adduce a piece of evidence. See Vondrashek v. Dignan, 200 Minn. 530, 274 N.W. 
609 (1937) (cannot impeach one’s own witness); In re Estate of Rogan, 404 Pa. 205, 171 
A.2d 177 (1961) (leading questions allowed on cross, not on direct) But of. State v. 
Murphy, 216 S.C. 44, 56 S.E.2d 736 (1949) (when cross-examiner exceeds scope of 
cross-examination, witness is his and may not be impeached). (3) Psychologically a party 
is identified with a witness if he calls him.

180 Proposed Fed. R. Evid. 611(b) (Supreme Court Draft Nov. 1972).
181 Proposed Changes rule 611(b), supra note 10, at 23; see United States v. Taylor, 312 

F2d 159, 160-61 (7th Cir. 1963); Urling v. Fink, 141 F.2d 58, 60 (3d Cir. 1944).

Under this restrictive rule, cross-examination is limited to matters 
opened up on direct examination, except in the case of cross-examination 
directed at impeaching the witness. The cross-examining party who 
wishes to adduce evidence on a substantive subject not explored on di
rect examination, must do so when it is his turn to introduce evidence. 
The restrictive rule engenders disputes since it is without objective 
standards and is subject to varying interpretations. In addition, to ad
minister the restrictive rule properly, a court must undertake the difficult 
task of ascertaining in advance where a line of cross-examination is head
ing, a determination that can neutralize some of the value of cross-exam
ination which depends in considerable measure on surprise. On the other 
hand, the restrictive rule encourages orderly proof and allows a party 
to control his own case. On balance, the restrictive rule appears prefer
able and should be adopted.179

Neither the Supreme Court Draft nor the traditional federal rule codi
fied in the proposed amendment is inflexible. Rule 611 (b) of the Supreme 
Court Draft allows the judge to deviate from the wide open view if, in 
his discretion, the “interests of justice” so require.180 Under the proposed 
amendment, the judge, in a similar exercise of discretion, may deviate 
from the restrictive rule and broaden the scope of cross-examination.181 
Both proposals place the burden of persuasion on the party seeking to 
invoke the judge’s discretion to deviate from the norm. This burden is 
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considerably more onerous under the Supreme Court Draft because the 
party seeking to limit the scope of cross-examination may not know in 
advance the direction the cross-examiner seeks to take, but nonetheless 
must argue that his objection to a line of questioning should be sus
tained. Under the proposed amendment, the party seeking an exercise 
of discretion asks that the scope of cross-examination be broadened to 
allow his own line of questioning, which is an easier argument to make.

The Supreme Court Draft does not state whether, when the scope of 
cross-examination exceeds that of direct, a witness should be treated as 
the cross-examiner’s own witness or as the opponent’s witness. This dis
tinction, while no longer important for the purposes of the right to im
peach the witness,182 still may have vitality for purposes of determining 
the right to ask leading questions.183 The scope of cross-examination rule 
of the Supreme Court Draft creates another difficulty for the prosecution 
in criminal cases and plaintiffs in civil cases, both of whom frequently 
must rely in their cases-in-chief on essentially unfriendly witnesses to 
establish some essential although limited points. Wide open cross-exam
ination affords defense counsel a broad opportunity to introduce favor
able affirmative evidence during the other party’s case-in-chief, and 
probably to do so through leading questions. Because such evidence may 
appear more favorable to the defense than if presented later in the con
text of the defendant’s own case, defendants may increase their chances 
of obtaining an undeserved directed verdict. The problem can be ameli
orated somewhat, perhaps, by requiring a defendant who cross-examines 
beyond the scope of direct, to wait until the close of all the evidence be
fore moving for a directed verdict.184

182 Rule 607 removes restrictions on the right of a party to impeach his own witness. 
Proposed Fed. R. Evid. 607 (Supreme Court Draft Nov. 1972); accord Proposed Changes 
rule 607, supra note 10, at 20.

183 Proposed Fed. R. Evid. 611(c) (Supreme Court Draft Nov. 1972) (leading questions 
ordinarily allowed on cross, not ordinarily on direct). In some jurisdictions, where a 
cross-examiner exceeds the scope of the direct examination in a substantive inquiry, the 
witness to that extent becomes the cross-examiner’s own witness for purposes of the 
right to impeach or ask leading questions. See People ex rei. Phelps v. Court, 83 N.Y. 436, 
459-60 (1881); State v. Hickman, 77 Ohio App. 479, 486-87, 67 N.E.2d 815, 818-19 (1945). 
Since rule 611(c) prescribes only what ordinarily is to be allowed or disallowed, the 
net result probably will be that the judge has discretion in allowing leading questions 
when the scope of direct is exceeded. Proposed Fed. R. Evid. 611(c) (Supreme Court 
Draft Nov. 1972). See also id. 611 (a).

184 Some federal courts have held the introduction of documents by defense counsel 
during the prosecution’s case-in-chief to constitute waiver of the right to request a di
rected verdict of acquittal at the close of the prosecution’s case. The Supreme Court 
Draft is silent concerning whether cross-examination by defense counsel beyond the 
scope of direct is to be treated in the same fashion as defense counsel’s introduction of 
documents. Another unanswered question is whether, assuming a motion at the close 
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The Supreme Court Draft does not eliminate disputes over whether 
a particular matter was opened up on direct, although theoretically this 
issue is irrelevant under a wide open cross-examination rule. The right 
to use leading questions on cross-examination and the right to move for 
a directed verdict after the initial case-in-chief may depend upon 
such a determination. Moreover, the judge must consider this question 
in exercising his discretion to confine the inquiry on cross-examination. 
Thus, far from eliminating disputes, the Supreme Court Draft engenders 
some for which existing federal law provides little guidance.185

of the plaintiff’s or prosecution’s case is permitted, the evidence is to be assessed without 
reference to material brought out on cross by defendant that exceeded the scope of the 
direct.

185 In addition, the draft raises questions as to what factors the judge is to consider 
when asked to exercise his discretion under rule 611(b) to confine cross-examination, 
or under rule 611(c) to allow or disallow leading questions when cross-examination ex
ceeds the scope of direct.

186 Proposed Fed. R. Evid. 201 (Supreme Court Draft Nov. 1972); Proposed Changes 
rule 201 & Subcomm. Note, supra note 10, at 7-8. The Supreme Court Draft leaves to 
existing law judicial notice of law and of facts that are not “adjudicative.” Proposed Fed. 
R. Evid. 201 (Supreme Court Draft Nov. 1972).

187 See Triangle Publications, Inc. v. Rohylich, 167 F.2d 969 (2d Cir. 1948) (title of 
“Seventeen” magazine acquired secondary meaning).

188 [AJdjudicative facts are those . . . that normally go to the jury .... They 
relate to the parties, their activities, their properties, their businesses. Legisla
tive facts . . . help the tribunal determine the content of law and . . . policy 
and help the tribunal to exercise its judgment or discretion in determining 
what course of action to take . . . [F] indings or assumptions of legislative 
facts need not be, frequently are not, and sometimes cannot be supported by 
evidence.

2 K. Davis, Administrative Law Treatise § 15.03, at 353 (1958). See also Davis, Judicial 
Notice, 1969 L. & Soc. Order 513 (1969).

189See Meredith v. Fair, 298 F.2d 696 (5th Cir.), reappealed, 305 F.2d 343 (5th Cir.), 
cert, denied, 371 U.S. 828 (1962) (judicial notice of Mississippi’s school segregation 
policy); Varcoe v. Lee, 180 Cal. 338, 181 P. 223 (1919) (judicial notice that a certain two- 

Judicial Notice

The Supreme Court Draft’s rule respecting judicial notice of fact ex
pressly applies only to judicial notice of adjudicative fact whereas the 
proposed amendments would permit judicial notice of both legislative 
and adjudicative fact.186 Although the distinction between these two 
types of fact often may be elusive,187 the basic difference is illustrated 
easily.188 In determining whether a particular criminal act alleged to 
have transpired at the Empire State Building is within the geographic 
jurisdiction covered by the New York courts, a court might take judicial 
notice of the adjudicative fact that the Empire State Building is in New 
York.189 On the other hand, in determining whether a husband-wife
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privilege should be extended to cover a situation where the communi
cating spouse has died by the time of trial, a court may base its decision 
on judicial notice of legislative fact.190

block area in San Francisco was in a business district). But see Reinert v. Superior Ct., 
2 Cal. App. 3d 36, 82 Cal. Rptr. 263 (Dist. Ct. App. 1969) (physical symptoms of thick 
speech and dilated eyes not judicially noticed as evidence of drugged state).

190 The court may decide (1) that the purpose of the spousal privilege is to encourage 
communications between husband and wife; (2) that such encouragement is normally 
marginal at best; (3) that parties, when communicating, usually are not thinking about 
possible disclosure should they die; and (4) even if they did think about this, they 
ordinarily would not be too concerned about after-death disclosure. The court, there
fore, might deny the privilege.

191 See, e.g., International Shoe Co. v. Washington, 326 U.S. 310 (1945) (judicial notice 
of factors constituting fairness and unfairness of asserting jurisdiction over business 
having minimum contacts with a state); Durham v. United States, 214 F.2d 862 (D.C. 
Cir. 1954) (judicial notice of psychiatric theory and the nature of mental illness and 
criminal acts as they relate to insanity defense); Wagner v. International Ry., 232 N.Y. 
176, 133 N.E. 437 (1921) (judicial notice of foreseeability of rescue attempt).

192 A decision either way on the privilege question presented the court in the above 
hypothetical case requires acceptance of one or another of the three fact propositions 
in the last text clause above, none of which is indisputable. If a judge were to decide the 
issue of privilege without regard to these propositions, he would be shirking his respon
sibility to exercise reasoned judgment. Either the judge must be allowed to take judicial 
notice of one or another of these disputable facts, or he must take evidence on them. 
Plainly the latter is not always an acceptable solution.

199 Proposed Fed. R. Evid. 201 (b) (Supreme Court Draft Nov. 1972).
194 Proposed Changes rule 201, supra note 10, at 7.

Judicial notice of legislative fact is inherent in the judgment which a 
judge is called upon to exercise daily.191 Although it may make con
siderable sense to require some kind of indisputability before a court 
may take judicial notice of adjudicative facts, it would be antithetical to 
the process of exercising judgment to require indisputability respecting 
whether a particular privilege rule would promote or discourage or not 
affect communication.192

The Supreme Court Draft’s rule on judicial notice requires that before 
a fact can be judicially noticed, it must be a fact that is “not subject to 
reasonable dispute” either because it is “generally known within the ter
ritorial jurisdiction” or “capable of accurate and ready determination 
by resort to sources whose accuracy cannot reasonably be ques
tioned.” 193 Applying these standards to judicial notice of adjudicative 
fact is a sound policy. However, the Subcommittee’s proposed amend
ments would extend the Supreme Court Draft’s rule to legislative facts 
as well194 and would create a rule impossible of administration and, if 
literally applied, totally destructive of our judicial system. The amend
ments show a basic misconception of the judicial function and a simplis
tic belief that nothing even resembling a legislative function should be 
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tolerated on the part of a court. Admittedly, as the Subcommittee points 
out, the decision as to whether a fact is adjudicative or non-adjudicative 
can be difficult and elusive.195 Nevertheless, some such distinction is 
necessary.196

195 Id., Subcomm. Note, at 8.
196 For reasons similar to those advanced respecting legislative facts, the rule also 

must exclude from its coverage, as did the Supreme Court Draft, judicial notice of “non
evidence” facts used in the evaluation of evidence. See Proposed Fed. R. Evid. 201, Ad
visory Comm. Note (Supreme Court Draft Nov. 1972); notes 188-191 supra and accom
panying text.

197 This would result from the deletion of rule 201(g). Proposed Changes rule 201 
& Subcomm. Note, supra note 10, at 7-8.

198 Proposed Fed. R. Evid. 201 (g) (Supreme Court Draft Nov. 1972).
199 Id. 201(e).
200 The proposed amendments would not change rule 201(e). Proposed Changes rule

201 & Subcomm. Note, supra note 10, at 7-8.
201 Proposed Fed. R. Evid. 201 (g) (Supreme Court Draft Nov. 1972).
202 See id. 303(b).
203 Id. 201(g). Whether allowing directed findings of fact against an accused, either by 

presumption or judicial notice, would violate constitutional guarantees of due process and 
trial by jury is an open question, except perhaps where the fact is an element of the 
crime. See Woolmington v. Director of Pub. Prosecutions, [1935] A.C. 462; Model 
Penal Code § 1.12(1) (Proposed Official Draft 1962); id. § 1.13, Comment, at 108 (Tent. 
Draft No. 4, 1955); 6 Williams, Criminal Law § 288, at 882-886 (2d ed. 1961).

The proposed amendments additionally would permit evidence and 
argument, disputing a judicially noticed fact, to be considered by the trier 
of fact.197 In contrast, the Supreme Court Draft requires that the jury be 
instructed to accept a judicially noticed fact as established and does not 
permit evidence and argument disputing the fact to be introduced before 
the jury.198 The parties have an opportunity to dispute the matter before 
the judge prior to his taking final judicial notice,199 which the Subcom
mittee apparently overlooked in permitting dispute before the trier of 
fact.200 The likely consequence of the proposed amendment would be 
to render judicial notice a nullity, for it apparently would not foreclose 
evidence, would not result in an instruction to the jury, and would have 
no express effect on the question of the sufficiency of a case to get to the 
iury-

The Supreme Court Draft draws no distinction between civil and crim
inal cases and thus allows facts in criminal cases to be judicially noticed 
against the accused.201 The Advisory Committee seems to have forgotten 
here what they recognized in the presumption area—where a right to 
trial by jury exists, findings of fact should not be directed against a crim
inal accused.202 The judicial notice rule in the Supreme Court Draft al
lows a fact to be judicially noticed and conclusively established against 
the accused after a hearing before only the judge.203 With respect to 
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criminal cases, the Supreme Court Draft should be amended to allow, 
as do the proposed amendments, dispute of a judicially noticed fact be
fore the jury. Provisions also should be added governing the effect of 
judicial notice on the sufficiency of the prosecution’s case to go to the 
jury and prescribing jury instructions.204

204 These provisions should be consistent with the provisions on these matters for pre
sumptions against the accused. See notes 83-84 supra and accompanying text.

205 Vicksburg & M.R.R. v. Putnam, 118 U.S. 545, 553 (1886); H. Kalven & H. Zeisel, 
The American Jury 420 (1966); A. Vanderbilt, Minimum Standards of Judicial Ad
ministration 224-29 (1949); Wright, The Invasion of the Jury: Temperature of the War, 
27 Temp. L.Q. 137 (1953).

206 See H. Kalven & H. Zeisel, supra note 205, at 417-25; of. A. Vanderbilt, supra note 
205, at 224-26.

207 Proposed Fed. R. Evid. 105 (Supreme Court Draft Nov. 1972).
208 Proposed Changes rule 105 & Subcomm. Note, supra note 10, at 7.

Judge’s Comment on Weight of Evidence

At common law and in federal courts, as in a number of state courts 
and in England, the judge may indicate to the jury his own views on the 
weight to be ascribed to the evidence, provided he stays within the limits 
of judicial propriety and impartiality, and provided he makes clear that 
his comments are advisory only.205 In federal courts there has been con
siderable judicial reluctance to use this power, while in England and in 
some of the states it has been exercised somewhat more liberally.206 The 
Supreme Court Draft simply states that the judge has this power207 
while the Subcommittee, although apparently intending not to alter the 
power as it exists under present law, proposes to delete the express pro
vision in the Rules, on the theory that the matter is procedural rather 
than evidentiary in nature.208

If the eventual result of the proposed amendment is that the deleted 
provision is placed in the rules of civil and criminal procedure, the Sub
committee will have accomplished little. If, on the other hand, the power 
is left in its present uncodified state, governed only by decisional or com
mon law, a salutary result will have been achieved. The power of judi
cial comment on the weight of the evidence should be available; but, if 
it is expressly codified, the tendency may be to use it too liberally, unless 
the codification contains some exhortation that the power shall be used 
only where the evidence is complicated or difficult to assess.

Documents Used to Refresh Witness’ Recollection

The Supreme Court Draft provides, subject to certain qualifications, 
that counsel has a right to see and use documents that opposing counsel 
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has employed to refresh his witness’ recollection, whether the documents 
are so employed before the witness takes the stand or during his testi
mony.209 Most authority has denied this right where the witness uses 
the document before testifying, although sometimes the matter is made 
discretionary with the trial judge.210 The Subcommittee, fearing “fishing 
expeditions,” 211 would amend the Supreme Court Draft to permit exam
ination of documents used before testifying only where, in the judge’s 
discretion, such examination is “necessary in the interests of justice.” 212 
The amendment seems unwise, as the Supreme Court Draft provides 
adequate safeguards against abuses by requiring that the witness actually 
have used the document in preparing his testimony and by authorizing 
in camera inspection by the judge to excise nongermane matter.213

209 Proposed Fed. R. Evid. 612 (Supreme Court Draft Nov. 1972).
219 Goldman v. United States, 316 U.S. 129, 132 (1942); Annot. 7 A.L.R.3d 181, 247-51 

(1966); Annot. 82 A.L.R.2d 473, 562-66 (1962). Contra, 3 J. Wigmore, Evidence § 762 (J. 
Chadbourn ed. 1970); Annot. 82 A.L.R.2d 473, 566-69 (1962).

211 Proposed Changes rule 612, Subcomm. Note, supra note 10, at 24.
212 Id. rule 612, at 23.
213 Proposed Fed. R. Evid. 612 (Supreme Court Draft Nov. 1972). As an additional 

safeguard, the rule might provide that if a party fails to comply with an order of exam
ination, the penalty is limited to striking the witness’ testimony or, in an extreme case, 
declaring a mistrial. Thus, the party resisting examination could choose to suffer the 
penalty and avoid an ordered examination if it is extremely important to his case to 
avoid a fishing expedition. Rule 612 of the Supreme Court Draft provides such a rule 
where the fishing expedition fear is likely to have most merit—when the Government 
seeks to avoid examination in a criminal case. In other cases, the judge may enter such 
orders as justice may require, penalizing either the recalcitrant party, his case, or, pre
sumably, his lawyer.

214 U.S. Const, art. Ill, § 1; cj. id. art. I, § 8, cl. 9.
215 Id. art. Ill, § 2.
216See Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat) 304, 327-29 (1816).

Some Constitutional Problems

The Constitution vests the “judicial Power” of the United States over 
certain categories of cases, including diversity and federal question, in 
the Supreme Court and in the lower courts,214 and gives the Supreme 
Court “appellate Jurisdiction” over the lower federal courts.215 Arguably 
this includes the power to make rules of evidence,216 in which case 
Congress might have no authority to deprive the Supreme Court of the 
power to promulgate rules of evidence for itself and for the federal 
courts of appeals and district courts. Nor might Congress have the power 
to prevent the lower courts from making their own evidentiary rulings, 
though the lower courts would be subject to Supreme Court rules and 
appellate review. Under this theory the Supreme Court Draft could 
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be made effective without congressional approval despite the enabling 
statutes and congressional attempts to amend the Rules.217 However, 
this theory of absolute Supreme Court power over rules of evidence is 
subject to serious dispute. Congress’ ability to restrict the powers seem
ingly granted to courts by the Constitution has been upheld on a num
ber of occasions. Specifically Congress’ ability to deny federal district 
courts jurisdiction over certain cases,218 to restrict their power to grant 
certain remedies219 or consider certain issues in a case before them,220 
and to curtail Supreme Court appellate jurisdiction221 has been upheld 
on the theory that Congress has express constitutional power to refrain 
from creating district courts222 and to make exceptions to the appellate 
jurisdiction of the Supreme Court.223 Furthermore, the congressional 
power to require legislative approval of the Federal Rules of Civil Pro
cedure apparently was accepted when those rules were issued.224 To 

217 In this connection it is notable that the Supreme Court Draft makes exceptions 
from its provisions for other rules “adopted by the Supreme Court.” Proposed Fed. R. 
Evid. 402, 802, 901(b) (10), 902(4), 1101(e) (Supreme Court Draft Nov. 1972). The pro
posed amendments would make exceptions only for rules “prescribed by the Supreme 
Court pursuant to statutory authority,” purportedly barring unilateral judicial amend
ment of or deviation from the federal evidence rules. Proposed Changes rule 402 & Sub
comm. Note, supra note 10, at 9; id. rule 802, at 27; id. rule 901(b) (10), at 34; id. rule 
902(4), at 35; id. rule 1101(e), at 38. Of course, the courts still could act unilaterally in 
an area not covered by the Rules—for example, impeachment by bias. See generally 
Schmertz & Czapanskiy, supra note 14.

218 Sec 50 U.S.C. § 460(b) (3) (1970) (barring preinduction judicial review of selective 
service classification decisions), upheld in Clark v. Gabriel, 393 U.S. 256 (1968) (per 
curiam) and in Clark v. Gabriel, supra at 259-60 (Douglas, J., concurring); Judiciary 
Act of 1789, ch. 20, § 11, 1 Stat. 79, as amended, 28 U.S.C. § 1359 (1970) (barring action 
by assignee on promissory note where lack of diversity would have precluded suit by 
assignor), upheld in Turner v. Bank of N. America, 4 U.S. (4 Dall.) 7, 10 & n.(a), 11 
(1799).

219 See Norris-LaGuardia Act § 1, 29 U.S.C. § 101 (1970) (restricting injunctive relief 
in labor disputes), upheld in Lauf v. E.G. Shinner & Co., 303 U.S. 323, 329-30 (1938). 
See generally Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts: 
An Exercise in Dialectic, 66 Harv. L. Rev. 1362, 1366-70 (1953).

220 In Yakus v. United States an alternative procedure was provided by Congress for 
challenging the issue; otherwise, the Court might have found a violation of due process. 
See 321 U.S. 414, 433 (1944).

221 An example is appeals of habeas corpus petitions. See Ex parte McCardle, 74 U.S. 
(7 Wall.) 506, 512-13 (1869); Durousseau v. United States, 10 U.S. (6 Cranch.) 307, 314 
(1810). But see Glidden v. Zdanok, 370 U.S. 530, 605 n.ll (1962) (Douglas, J., dissent
ing). See also Luckenback S.S. Co. v. United States, 272 U.S. 533 (1926) (review of fact 
decisions of Court of Claims precluded); Barry v. Mercein, 46 U.S. (5 How.) 103 (1847) 
(review of diversity action precluded because statutory monetary minimum not met).

222 U.S. Const, art. Ill, § 1.
223 Id. § 2.
224 See Clark & Moore, A New Federal Civil Procedure, 44 Yale L.J. 387 (1935); 

Sunderland, The Grant of Rule-Making Power to the Supreme Court of the United 
States, 32 Mich. L. Rev. 1116 (1934). See also 28 U.S.C. § 2072 (1970). The questions 
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distinguish the rules of evidence from this precedent, one would have to 
assume that evidentiary matters are more central to the judicial func
tion.225

in the literature and the cases, both before and after adoption of the Federal Rules of 
Civil Procedure, have been whether any agency of the federal government has rule mak
ing power and whether Congress itself should prescribe rules or delegate the power to 
the judiciary. See Sibbach v. Wilson, 312 U.S. 1, 9 (1941); Beers v. Haughton, 34 U.S. 
(9 Pet.) 329, 359 (1835); Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 20-50 (1825); 
Clark & Moore, supra; Kaplan & Greene, The Legislature's Relation to Judicial Rule- 
Making, 65 Harv. L. Rev. 234 (1951); Levin & Amsterdam, Legislative Control over 
Judicial Rule-Making, 107 U. Pa. L. Rev. 1 (1958); Sunderland, supra. Evidently only 
Professor Wigmore explicitly questioned whether congressional authority was needed 
for issuing the rules. Wigmore, All Legislative Rules for Judiciary Procedure are Void 
Constitutionally, 23 III. L. Rev. 276 (1928). See generally Medalie, Federal Rules of 
Criminal Procedure, 4 Law. Guild Rev. 1 (1944); Pound, The Rule Making Power of 
the Courts, 12 AJ3.A.J. 599 (1926).

225 Some federal judges have referred to legitimate congressional authority in evi
dentiary matters but do not state clearly where legislative authority gives way to judi
cial. See Barrett v. United States, 322 F.2d 292, 294 & n.l (5th Cir. 1963) (“special com
petency of the legislature” in evidence matters but only to point where it begins to 
infringe “the Judiciary’s prerogative”); Order, supra note 7, at 185 (Douglas, J., dissent
ing) (rules should be left for “case-by-case development by the courts or by Congress,” 
but “the task [is] essentially a judicial one.”)

Traditionally it has been assumed that state legislatures have wide competence in the 
area of evidence. See Letendre v. Hartford Acc. & Indem. Co., 21 N.Y.2d 518, 525, 236 
N.E.2d 467, 471, 289 N.Y.S.2d 183, 189 (1968); Fleury v. Edwards, 14 N.Y .2d 334, 341, 
200 N.E.2d 550, 554, 251 N.Y.S.2d 647, 653 (1964) (Fuld, J., concurring); Cal. Evid. Code 
(West 1966); D.C. Code Ann. §§ 14-101 to -309 (1967 & Supp V, 1972); Kan. Stat. Ann. 
§§ 60-401 to -470 (1964); Md. Ann. Code art. 35, §§ 1-101 (1957); Va. Code Ann. 
§§ 8-263 to -329. But cf. Winberry v. Salisbury, 5 N.J. 240, 24 A.2d 406 (1950) (legisla
tures have no competence to make procedural rules; particular constitutional provision).

Two cases ascribing to Congress authority to make evidence rules are more concerned 
with the propriety of rule making than with the proper locus for that authority. Mobile, 
J. & K.C.R.R. v. Turnipseed, 219 U.S. 35, 43 (1910) (dictum) (presumptions); Fong Yue 
Ting v. United States, 149 U.S. 698, 729 (1893) (witness competency); see note 224 supra.

226 This may also be the case if other branches of government have indeed “forced” 
the Advisory Committee (an arm of the judicial branch) to abandon the convictions 
veto power. See notes 98-99 supra and accompanying text. Some courts have indicated 
that there may be constitutional difficulty with such action. See Dixon v. United States, 
287 A.2d 89 (D.C. Ct. App. 1972); State v. Santiago, 53 Hawaii 254, 492 P.2d 657 (1971); 
People v. Montgomery, 47 Ill. 2d 510, 268 N.E.2d 695 (1971).

Thus, as a general matter, the congressional suspension of, and pro
posed amendments to, the Supreme Court Draft probably are constitu
tionally permissible. Nevertheless, where Congress attempts to interfere 
with the essence of the judicial function, as under the proposed amend
ments concerning judicial notice, or to require adjudication according 
to evidentiary rules deemed by the courts to be unjust, as may occur 
under the proposal to freeze the hearsay exceptions, or if certain pre
sumption proposals are made,226 Congress well may be infringing the 
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constitutional grant of judicial power and appellate jurisdiction.227 This 
could be true whether or not the particular adjudication is one which is 
so unreasonable vis-a-vis an individual as to violate his right to due 
process.

227 Any sensible reading of the congressional constitutional power to make exceptions 
to the appellate jurisdiction of the Supreme Court must add the implied phrase “ex
ceptions consistent with basic functions and purposes prescribed by the Constitution.”
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Appendix

The following materials cite or discuss the Proposed Federal Rules of Evidence.

CASES

Rule 104.
United States v. Glenn, 473 F.2d 191, 196 n.l (D.C. Cir. 1972) (per curiam) (Robinson, 

J., dissenting)
Howard v. Sigler, 454 F.2d 115, 118-19 (8th Cir.), cert, denied, 409 U.S. 854 (1972) 
United States v. Branker, 418 F.2d 378, 381 (2d Cir. 1969)

Rule 301.

Psatz v. United States, 442 F.2d 1154, 1160 n.ll (3d Cir. 1971)
United States v. Jones, 418 F.2d 818, 822 n.3 (8th Cir. 1969)

Rule 401.

Hull v. United States, 404 U.S. 893, 896 n.5 (1971) (mem.) (Douglas, J., dissenting) 
Lehrman v. Gulf Oil Corp., 464 F.2d 26, 42 (5th Cir.), cert, denied, 409 U.S. 1077 (1972) 
United States v. Ravich, 421 F.2d 1196, 1203 n.9 (2d Cir.), cert, denied, 400 U.S. 834 

(1970)

Rule 403.

Olin-Matheison Chem. Corp. v. Allis-Chalmers Mfg. Co., 438 F.2d 833, 838-39 (6th Cir. 
1971)

Rule 404.

United States v. Plante, 472 F.2d 829, 831 n.4 (1st Cir.), cert, denied, 411 U.S. 951 (1973) 
United States v. Brown, 453 F.2d 101, 111 (8th Cir.) (Bright, J., concurring), cert, denied, 

405 U.S. 978 (1972)
United States v. Smith, 432 F.2d 1109, 1112 (7th Cir. 1970), cert, denied, 401 U.S. 911 

(1971)
United States v. Marine, 413 F.2d 214, 217 (7th Cir. 1969), cert, denied, 396 U.S. 1001 

(1970)

Rule 406.

United States v. Sorrell, 473 F.2d 1054, 1060 (7th Cir. 1973) (Pell, J., dissenting)

Rule 501.

Branzburg v. Hayes, 408 U.S. 665, 690 n.29 (1972)
United States v. Woodall, 438 F.2d 1317, 1327 n.6 (2d Cir.) (en banc), cert, denied, 403 

U.S.933 (1971)
United States v. Wainwright, 413 F.2d 796, 803 (10th Cir. 1969), cert, denied, 396 U.S. 

1009 (1970)

Rule 503.

Pfizer, Inc. v. Lord, 456 F.2d 545, 549 (8th Cir. 1972)
United States v. Friedman, 445 F.2d 1076, 1086 (9th Cir.), cert, denied, 404 U.S. 958 

(1971)
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Garner v. Wolfinbarger, 430 F.2d 1093, 1098 n.12 (5th Cir. 1970), cert, denied, 401 U.S. 
974 (1971)

Harper & Row Publishers, Inc. v. Decker, 423 F.2d 487, 491 (7th Cir. 1970), aff’d by an 
equally divided Court, 400 U.S. 348 (1971)

Rule 504.
Fitzgerald v. A.L. Burbank & Co., 451 F.2d 670, 682 n.10 (2d Cir. 1971)
United States v. Harper, 450 F.2d 1032, 1035 n.3 (5th Cir. 1971)

Rule 505.

United States v. Long, 468 F.2d 755, 757 n.2 (8th Cir. 1972)
United States v. Harper, 450 F.2d 1032, 1045 n.8 (5th Cir. 1971)
United States v. Shipp, 409 F.2d 33, 35 n.3 (4th Cir.), cert, denied, 396 U.S. 864 (1969)

Rule 509.
EPA v. Mink, 410 U.S. 73, 89 n.16 (1973) (by implication)

Rule 510.
United States v. Hurse, 453 F.2d 128, 130 & n.l (8th Cir. 1971)
United States v. Skeens, 449 F.2d 1066, 1072 (D.C. Cir. 1971) (Bazelon, C.J., dissenting) 

Rule 511.

United States v. Cote, 456 F.2d 142, 145 (8th Cir. 1972)
United States v. Woodall, 438 F.2d 1317, 1325 n.3 (2d Cir.), cert, denied, 403 U.S. 933 

(1971)
Ellis v. United States, 416 F.2d 791, 801 n.26 (D.C. Cir. 1969)

Rule 603.

United States v. Looper, 419 F.2d 1405, 1407 n.3 (4th Cir. 1969)

Rule 606.

Castleberry v. NRM Corp., 470 F.2d 1113, 1117 (10th Cir. 1972)

Rule 601.

Chambers v. Mississippi, 410 U.S. 284, 296 n.9 (1973)

Rule 608.

United States v. Sposato, 446 F.2d 779, 781 n.6 (2d Cir. 1971)

Rule 609.

United States v. Malasanos, 472 F.2d 642, 645 & n.3 (7th Cir. 1973) (per curiam)
United States v. Gray, 468 F.2d 257, 262 n.2 (3d Cir. 1972) (en banc)
United States v. Dow, 457 F.2d 246, 251 (7th Cir. 1972) (Kiley, J., concurring)
United States v. Puco, 453 F.2d 539, 543 (2d Cir. 1971)
United States v. McCarthy, 445 F.2d 587, 590 & n.10, 591 & n.ll (7th Cir. 1971)
United States v. Williams, 445 F.2d 421, 423 n.l (10th Cir.), cert, denied, 404 U.S. 966 

(1971)



1973] Federal Rules of Evidence 171

United States v. Scarpellino, 431 F.2d 475, 479 (8th Cir. 1970)
United States v. Escobedo, 430 F.2d 14, 19 (7th Cir. 1970), cert, denied, 402 U.S. 951 

(1971)
United States v. Zubkoff, 416 F.2d 141, 143 (2d Cir. 1969), cert, denied, 396 U.S. 1038 

(1970)
United States v. Morefield, 411 F.2d 1186, 1188 (7th Cir.), cert, denied, 396 U.S. 916 

(1969)

Rule 611.
United States v. Walker, 449 F.2d 1171, 1174 (D.C. Cir. 1971)
United States v. Dillon, 436 F.2d 1093, 1096 (5th Cir. 1971)

Rule 701.
Burchill v. Kearney-National Corp., 468 F.2d 384, 386 (3d Cir. 1972)

Rule 702.
United States v. Atkins, 473 F.2d 308, 313 (8th Cir.), cert, denied, 93 S. Ct. 2751 (1973)

Rule 703.
United States v. Williams, 447 F.2d 1285, 1291 (5th Cir. 1971) (en banc), cert, denied, 

405 U.S. 954 (1972)
Sears, Roebuck & Co. v. Penn Cent. Co., 420 F.2d 560, 563 n.4 (1st Cir. 1970)

Rule 704.
Bosse v. Ideco Div. of Dresser Indus., Inc., 412 F.2d 567, 570 n.4 (10th Cir. 1969)

Rule 705.
Twin City Plaza, Inc. v. Central Sur. & Ins. Corp., 409 F.2d 1195, 1200 n.2, 1201 (8th 

Cir. 1969)

Rule 801.
California v. Green, 399 U.S. 149, 155 n.6 (1970)
United States v. Briggs, 457 F.2d 908, 910 n.3 (2d Cir.), cert, denied, 409 U.S. 986 (1972)
United States v. Rodrigues, 452 F.2d 1146, 1148 n.2 (9th Cir. 1972)
United States v. Manarite, 448 F.2d 583, 590 n.9 (2d Cir.), cert, denied, 404 U.S. 947 (1971)
United States v. Cunningham, 446 F.2d 194, 198 (4th Cir.), cert, denied, 404 U.S. 950 

(1971); id. at 200 (separate opinion)
United States v. Small, 443 F.2d 497, 499 n.7 (3d Cir. 1971)
United States v. Metcalf, 430 F.2d 1197, 1199 (8th Cir. 1970)
United States v. Calarco, 424 F.2d 657, 664 n.2 (2d Cir. 1970) (Dooling, J., dissenting)
United States v. Insana, 423 F.2d 1165, 1169 (2d Cir.), cert, denied, 400 U.S. 841 (1970)
United States v. Cohen, 418 F.2d 68, 70 n.l (5th Cir. 1969)
Joseph T. Ryerson & Son, Inc. v. H.A. Crane & Bro., 417 F.2d 1263, 1270 n.18 (3d Cir. 

1969)

Rule 803.

Bair v. American Motors Corp., 473 F.2d 740, 744-45 (3d Cir. 1973)
United States v. Glenn, 473 F.2d 191, 195 n.l (D.C. Cir. 1972) (per curiam); id. at 197 

n.15 (Robinson, J., dissenting)
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United States v. Zito, 467 F.2d 1401, 1404 n.4 (2d Cir. 1972)
Ross v. American Export Isbrandtsen Lines, Inc., 453 F.2d 1199, 1201 n.2 (2d Cir. 1972) 

(per curiam)
United States v. Stonehouse, 452 F.2d 455, 459 n.6 (7th Cir. 1971)
United States v. Wilkes, 451 F.2d 938, 939 n.2 (2d Cir. 1971)
Virgin Islands v. Carr, 451 F.2d 652, 658 (3d Cir. 1971)
United States v. Fountain, 449 F.2d 629, 631 (8th Cir. 1971), cert, denied, 405 U.S. 929

(1972)
Chestnut v. Ford Motor Co., 445 F.2d 967, 972 n.5 (4th Cir. 1971)
United States v. Bohle, 445 F.2d 54, 61 (7th Cir. 1971) 
Mitchell v. American Export Isbrandtsen Lines, Inc., 430 F.2d 1023, 1028 (2d Cir. 1970) 
Jeanes v. Milner, 428 F.2d 598, 605 (8th Cir. 1970)
Leon v. Penn Cent. Co., 428 F.2d 528, 530 (7th Cir. 1970)
United States v. De Georgia, 420 F.2d 889, 892-93 (9th Cir. 1969)
United States v. Burruss, 418 F.2d 677, 678-79 (4th Cir. 1969)
Lindheimer v. United Fruit Co., 418 F.2d 606, 608 (2d Cir. 1969)
Sabatino v. Curtiss Nat’l Bank, 415 F.2d 632, 636 n.6 (5th Cir. 1969), cert, denied, 396 

U.S. 1057 (1970)
Gaussen v. United Fruit Co., 412 F.2d 72, 74 (2d Cir. 1969); id. at 75 n.l (Kaufman, J., 

concurring)

Rule 804.

Chambers v. Mississippi, 410 U.S. 284, 299 & n.18 (1973)
United States v. Glenn, 473 F.2d 191, 199 n.25 (D.C. Cir. 1972) (Robinson, J., dissenting) 
McDonnell v. United States, 472 F.2d 1153, 1155 (8th Cir. 1973)
M.S. Walker, Inc. v. Travelers Indem. Co., 470 F.2d 951, 952-53 (1st Cir. 1973) 
Chestnut v. Ford Motor Co., 445 F.2d 967, 972 n.5 (4th Cir. 1971)
United States v. Brown, 411 F.2d 1134, 1138 n.6 (10th Cir. 1969)

Rule 806.

United States v. Glenn, 473 F.2d 191, 195 n.l (D.C. Cir. 1972) (per curiam)

General reference.

United States v. Glenn, 473 F.2d 191, 195 n.l (D.C. Cir. 1972) (per curiam) 
Bailey v. Kawasaki-Kisen, K.K., 455 F.2d 392, 397 & n.8 (5th Cir. 1972)
United States v. McCarthy, 445 F.2d 587, 590 & n.10, 591 (7th Cir. 1971)
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NOTES
THE FREEDOM OF INFORMATION ACT— 
THE PARAMETERS OF THE EXEMPTIONS
The Freedom of Information Act1 is the first comprehensive law 

assuring public access to information held by the federal government. 
While it may be ironic that a nation which boasted of its openness from 
its founding would wait nearly 200 years to pass such a law, it is not 
surprising that the Act, once enacted, has generated sharp disputes both 
within and without the courts. The Act applies to all government agen
cies, and covers all types of information except nine specified categories. 
Given these broad dimensions, the Act inevitably presents difficult prob
lems of interpretation and administration.

x5 U.S.C. § 552 (1970). The Freedom of Information Act was signed into law by 
President Lyndon B. Johnson on July 4, 1966, and went into effect on July 4, 1967. 
It was preceded by a 1958 law which had given federal agencies authority to set up 
filing systems and keep records. ZJ. § 301. The 1958 law stated that the power of 
agencies to prescribe regulations for the preservation of its records “does not authorize 
withholding information from the public or limiting the availability of records to the 
public.” Id.; see Hearings on the Administration and Operation of the Freedom of Infor
mation Act Before the Subcomm, on Foreign Operations and Government Information 
of the House Comm, on Government Operations, 92d Cong., 2d Sess., pt. 4, at 1367 
(1972) [hereinafter cited as 1972 Hearings].

2 See 5 U.S.C. § 522(b) (1970).
3 From a practical standpoint, one seeking information may find that the agencies and 

not the courts present the chief obstacles to disclosure. Unwarranted bureaucratic
delay in responding to individual requests for information, excessive fee schedules for 
searching and copying of documents, and a general unwillingness on the part of agen
cies to comply with the Act are some of the problems which the private citizen must 
overcome. See House Comm, on Government Operations, Twenty-First Report, 
Administration of the Freedom of Information Act, H.R. Rep. No. 1419, 92d Cong., 
2d Sess. 20 42 (1972); Nader, Freedom from Information: The Act and the Agencies,
5 Harv. Civ. Rights-Civ. Lib. L. Rev. 1 (1970). See also Giannella, Agency Procedures 
Implementing the Freedom of Information Act: A Proposal for Uniform Regulations, 
23 Ad. L. Rev. 217 (1971).

[ 177 1

The nine stated exemptions2 have been the focal points in most of the 
litigation concerning the Act to date. Awkward draftsmanship and con
flicting legislative reports have forced the courts to assume responsibility 
for defining the meaning and application of the exemptions.3 * 5 This Note 
will review, exemption by exemption, the courts’ interpretations of the 
Freedom of Information Act and draw the parameters of the exemptions 
under the Act.
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In the Interest of the National Defense

The first exemption which Congress included in the Freedom of In
formation Act concerns national defense.4 Without attempting to define 
this post-World War II term of art, Congress provided that the dis
closure provisions of the Act do “not apply to matters that are . . . 
specifically required by Executive order to be kept secret in the interest 
of the national defense or foreign policy.” 5 Surprisingly, the national 
security exemption has engendered little controversy in the courts. While 
mentioned in some cases,6 it has received adequate consideration in only 
two cases, Epstein v. Resor7 and Environmental Protection Agency v. 
Mink.8

4 5 U.S.C. § 552(b)(1) (1970).
5 Id.
6 See Committee for Nuclear Responsibility, Inc. v. Seaborg, 463 F.2d 788 (D.C. Cir. 

1971) (action by conservation groups for production of documents allegedly relevant to 
a proposed nuclear test on Amchitka Island, Alaska); Soucie v. David, 448 F.2d 1067 
(D.C. Cir. 1971) (suit to compel the Office of Science and Technology to disclose a 
report on development of a supersonic transport aircraft).

7 296 F. Supp. 214 (N.D. Cal. 1969), aff’d, 421 F.2d 930 (9th Cir.), cert, denied, 398 
U.S. 965 (1970).

«410 U.S. 73 (1973).
9 296 F. Supp. at 215. The file was compiled by the allied force headquarters during 

World War II and has been classified top secret since that time. The classification was 
reviewed in 1954 and then again in 1967 when Epstein forwarded his request to inspect 
the file to the Secretary of the Army. When Epstein renewed his request in 1968, he 
was informed that a review of the file was underway, but, pending the outcome of 
that review, he could not examine the documents. 421 F.2d at 932.

10 296 F. Supp. at 219.
11 Id. at 216-17. The court compared its function to that described by the Supreme 

Court in United States v. Reynolds, 345 U.S. 1 (1953). In Reynolds Chief Justice Vinson 
wrote that a “court itself must determine whether the circumstances are appropriate for 
the claim of privilege, and yet do so without forcing a disclosure of the very thing the 
privilege is designed to protect.” Id. at 8. The Supreme Court held that if it was pos
sible “to satisfy the court, from all the circumstances of the case, that there is reason
able danger that compulsion of the evidence will expose military matters which, in the 
interest of national security, should not be divulged [then] the court should not jeop
ardize the security which the privilege is meant to protect by insisting upon an exami
nation of the evidence, even by the judge alone, in chambers.” Id. at 10.

In Epstein v. Resor the Secretary of the Army denied Epstein, a his
tory professor, access to a file designated “Forcible Repatriation of Dis
placed Soviet Citizens—Operation Keelhaul.” 9 The district court, in 
refusing Epstein’s plea for an injunction,10 held that its jurisdiction to 
determine de novo whether information was being withheld properly 
did not apply to information that falls within the exemptions.11 “To 
hold that the agencies have the burden of proving their action proper 
even in areas covered by the exemptions would render the exemption 
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provisions meaningless.” 12 A Ninth Circuit panel agreed that the lower 
court had authority to determine whether classification was arbitrary 
or capricious and that in this case classification could not be so charac
terized.13 However, the court of appeals declared that the lower court 
erred in limiting its function solely to this issue and held that the lower 
court also should have determined de novo whether a top secret classifica
tion was appropriate.14 The appellate court indicated that this judicial 
review should be limited to the question of whether an appropriate 
executive order had been made in regard to the material in question.15 
Thus, the court of appeals followed the lower court in deferring to 
executive judgment.

12 296 F. Supp. at 217. In part, the district court based its decision on the deference 
which it stated a court should accord to the Secretary of the Army’s invocation of the 
executive privilege. The Secretary had invoked the privilege pursuant to Executive 
Order 10,501 which provides that the top secret classification should be applied only 
to material, “the unauthorized disclosure of which could result in exceptionally grave 
damage to the Nation . . . .” Exec. Order No. 10,501, § 1(a), 3 C.F.R. 306 (1972). 
Executive Order 10,501 has been superseded as of June 1, 1972, by Executive Order 
11,652, which provides for the classification of material “in the interest of the national 
defense or foreign relations.” Exec. Order No. 11,652, 3 C.F.R. 375 (1973); see 1972 
Hearings, supra note 1, pt. 7, at 2454-62. See also Statement by President Nixon Upon 
Signing Executive Order 11,652, 8 Presidential Documents 542-45 (1972); Note, Access 
to Government Information and the Classification Process—Is There A Right to Know?, 
17 N.Y.L.F. 814 (1971).

13 421 F.2d at 933.
^Id. at 932-33. The Act provides that a federal district court has jurisdiction to 

enjoin an agency from withholding agency records and to order the production of said 
records. If there is a hearing, “the court shall determine the matter de novo and the 
burden is on the agency to sustain its action.” 5 U.S.C. § 552(a)(3) (1970).

15 421 F.2d at 933. The appellate court distinguished exemptions one and three from 
the other exemptions on the ground that Congress has prohibited the courts from review
ing the factual basis upon which a claim of secrecy is based. In regard to all the other 
exemptions, the courts may examine the factual considerations which motivate an 
agency to claim the privilege. Id.

16 See H.R. 24, 86th Cong., 1st Sess. (1959).

The court of appeals did not explain why the Army’s showing was 
sufficient to preclude in camera inspection. While the court declared 
that “[t]he origin of the file’s contents itself is sufficient to dispel any 
suggestion that the original classification was arbitrary or capricious,” 
that does not mean it also was sufficient to prove that national security 
would be jeopardized by the file’s release. Certainly if, as some believe, 
“the forced repatriation of millions of anti-Communist prisoners of war 
and civilians represents an [sic] indelible blot on the American tradition 
of ready asylum for political exiles,” 16 disclosure of the report might 
be politically damaging. Political embarrassment, however, is not the 
equivalent of a breach of national security. Neither the Government 
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nor the court discussed the issue of a possible breach of national 
security.17

17 See 421 F.2d at 930. The Department of the Army no longer maintains that the 
documents should be classified. In a letter to Epstein, who along with his fellow his
torians at the Hoover Institution once again has attempted to obtain access to the 
documents, the Adjutant General, Department of the Army, stated that the file will be 
released if the United States is able to obtain British concurrence. Letter from Verne 
Cowers to Julius Epstein, July 19, 1971. As was noted earlier, the file was created by 
the allied force headquarters and therefore British approval is necessary prior to 
declassification. Epstein’s suit again has been rejected. Wolf v. Froehlke, Civil No. 
2277-72 (D.D.C., June 1, 1973).

is 410 U.S. 73 (1973).
19 Id. at 75.
20 Id. at 76-77.
21 Id. at 78; see 5 U.S.C. §§ 552(b)(1) & (5) (1970). In support of its position, the 

Government filed the affidavit of John Irwin, Undersecretary of State. Its key conclu
sion was that with the exception of the environmental impact statement which was 
publicly available, all the documents in question “were prepared solely for the purpose of 
giving advice to the President and involve . . . highly sensitive matter that is vital to 
our national defense and foreign policy.” Mink v. Environmental Protection Agency, 
464 F.2d 742, 745 n.5 (D.C. Cir. 1971) (per curiam), rev'd, 410 U.S. 73 (1973).

22 464 F.2d at 745. The court noted that only certain items were identified as “sep
arately classified” in Undersecretary Irwin’s affidavit. Id. at 746. Other items such as 

The Epstein decision suggests the procedure which a court should 
follow in ruling on a claim of the national security exemption but fails 
to offer any substantive guidelines for analysis of the parameters of the 
first exemption. To comply with Epstein a court need only determine 
whether the material is classified according to an appropriate executive 
order. Left unresolved was the issue of what circumstances, if any, 
would warrant in camera inspection of the material in question.

Two years later the same problem arose in Environmental Protection 
Agency v. Mink.18 The suit was brought by Congresswoman Patsy 
Mink and 32 of her colleagues in the United States House of Represen
tatives to compel release of the recommendations and reports of an inter
departmental committee which President Nixon had named in 1969 to 
investigate the advisability of proposed underground nuclear tests, in
cluding a test scheduled on Amchitka Island, Alaska.19 The Government 
contended that the reports were exempt,20 and accordingly refused to 
release them.

The district court entered judgment for the Government holding that 
the documents were exempt under the first and fifth exemptions of the 
Act.21 The District of Columbia Circuit, however, reversed because it 
could discover “no basis for withholding on security grounds a docu
ment that, although separately unclassified, is regarded secret merely 
because it has been incorporated into a secret file.” 22 The court ruled 
that if the nonsecret components could be separated from the secret 
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material and read separately without distortion of meaning, they should 
be disclosed. It therefore remanded the case for an in camera inspection 
of the documents.23

a letter from William D. Ruckelshaus, Administrator of the Environmental Protection 
Agency, to the Undersecretaries Committee, were not given the same exempt status. Id.

23 Id. at 746-47. The entire report was classified top secret pursuant to Executive 
Order 10,501. That order provides that “the classification of a file or group of physi
cally connected documents shall be at least as high as that of the most highly classified 
document therein.” 3 C.F.R. 308 (1972). Another provision states that “a document, 
product, or substance shall bear a classification at least as high as that of its highest 
classified component.” Id. at 309. In addition, the order provides that a document, 
product, or other item “shall bear only one over-all classification, notwithstanding that 
pages, paragraphs, sections, or components thereof bear different classifications.” Id. 
Thus, the Government was authorized by Executive Order 10,501 to classify the entire 
report of the Undersecretaries Committee top secret as long as at least one part of 
that report merited that classification.

2M10 U.S. at 81.
251 d.
26 Id.
27 Id. at 82.
28Id. at 95 (Stewart, J., concurring).
29 Id. at 84.

The Supreme Court, in reversing the court of appeals, held that the 
national security exemption does not permit “compelled disclosure of 
documents . . . that were classified pursuant to” Executive Order 
10,501.24 Nor does “the Exemption permit in camera inspection to sift 
out so-called ‘non-secret components.’ ” 25 Finally, the Court concluded 
that while this is not the only alternative available, “Congress chose to 
follow the Executive’s determination in these matters and that choice 
must be honored.” 26

The Mink decision restricts a court’s inquiry to the issue of “whether 
the President has determined by Executive Order that particular docu
ments are to be kept secret.” 27 As Mr. Justice Stewart said in his con
curring opinion, “[t]he only ‘matter’ to be determined de novo under 
[exemption one] is whether in fact the President has required by Execu
tive Order that the documents in question are to be kept secret. Under 
the Act as written, that is the end of a court’s inquiry.” 28

The Mink decision also forecloses any possibility that a court would 
allow an in camera inspection of documents whose classification is dis
puted. The Court emphatically rejected the suggestion “that Exemption 
1 authorizes or permits in camera inspection of a contested document 
bearing a single classification so that the court may separate the secret 
from the supposedly nonsecret and order disclosure of the latter.” 29 
Relying on Congress’ implicit acceptance of the existing classification 
system, the Court concluded that Congress had accepted administrative 
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determination pursuant to Executive Order 10,501 as sufficient for 
secret classification under the first exemption.30

30 Id. at 83-84. The Court presumed from Congress’ inaction that Congress was satis
fied with the present system. Id.

31 Despite his concurrence, Mr. Justice Stewart clearly was not pleased with the 
decision. He placed the responsibility on Congress for the narrow construction which 
the Court laid down. It was Congress, not the Court, who “built into the Freedom of 
Information Act an exemption that provides no means to question an Executive deci
sion to stamp a document ‘secret,’ however cynical, myopic, or even corrupt that deci
sion might have been.” Id. at 95 (Stewart, J., concurring). As presently written and 
construed, no one successfully can challenge an executive claim to secrecy under ex
emption one.

32 Exec. Order No. 11,652, § 2, 3 C.F.R. 375, 376-78 (1973).
33 If the Court were confronted with a situation in which denial of access to the 

requested material would infringe upon a plaintiff’s first amendment rights, the remote 
possibility exists that the Court might be willing to qualify its decision in Mink. Cf. 
New York Times Co. v. United States, 403 U.S. 713 (1971) (newspapers not enjoined 
from publishing classified material). When first amendment rights are involved, a dif
ferent balancing process must be undertaken. The Court’s reluctance to review classi
fied material might be overcome by its desire to protect constitutional rights. See Note, 
supra note 12, at 838.

34 5 U.S.C. § 552(b)(2) (1970).
35 See Hawkes v. IRS, 467 F.2d 787, 796-97 (6th Cir. 1972); Consumers Union of 

United States, Inc. v. Veterans Administration, 301 F. Supp. 796, 800-01 (S.D.N.Y. 
1969), appeal dismissed, 436 F.2d 1363 (2d Cir. 1971); Benson v. General Servs. Admin
istration, 289 F. Supp. 590, 594-95 (W.D. Wash. 1968), aff’d, 415 F.2d 878 (9th Cir. 1969).

To eliminate future dispute, Congressman Moorhead of Pennsylvania has proposed 
that exemption two be amended by “inserting ‘internal personnel’ immediately before 

The absolute language of the Mink decision stands as a formidable 
obstacle to those seeking access to information withheld by executive 
order.31 Those denied access to information under exemption one can 
take some solace in the fact that Executive Order 11,652, superceding 
Executive Order 10,501, drastically reduces the number of departments 
and individuals empowered to classify documents and sets up an auto
matic timetable for declassification.32 Until such time as Congress de
cides to amend the first exemption and to provide for in camera inspec
tion, or until the Court decides to permit such inspection,33 faithful 
compliance with the letter and spirit of Executive Order 11,652 is the 
only hope upon which the private citizen seeking classified information 
can depend.

Internal Rules and Practices

Exemption two applies to matters that are “related solely to the inter
nal personnel rules and practices of an agency.” 34 Controversy sur
rounding the exemption has centered on its grammatical construction 
for considerable confusion has arisen over whether the phrase “internal 
personnel” modifies both “rules” and “practices.” 35
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Conflicting legislative reports are partly responsible for this confusion. 
The Senate Report on the Act states that the exemption relates only to 
internal rules such as personnel’s use of parking facilities, regulation of 
lunch hours, and statements of policy as to sick leave.36 In contrast, the 
House Report includes operating rules, guidelines, and manuals of pro
cedure for government investigators or examiners within the definition 
of internal rules and practices, but excludes employee relations, working 
conditions and other routine administrative procedures.37 38 39 The Attorney 
General's Memorandum, in interpreting exemption two, relies exclu
sively on the broad interpretation of the House Report.58

‘practices,’ and by inserting ‘and the disclosure of which would unduly impede the 
functioning of such agency’ immediately before the semicolon at the end thereof.” 
See H.R. 5425, 93d Cong., 1st Sess. (1973).

36 S. Rep. No. 813, 89th Cong., 1st Sess. 8 (1965).
37 H.R. Rep. No. 1497, 89th Cong., 2d Sess. 10 (1966).
38 U.S. Dep’t of Justice, Attorney General’s Memorandum on the Public Infor

mation Section of the Administrative Procedure Act 30-31 (1967). Professor Davis 
flatly rejects the Attorney General’s position. See Davis, The Information Act: A Pre
liminary Analysis, 34 U. Chi. L. Rev. 761, 785-86 (1967).

39 289 F. Supp. 590 (W.D. Wash. 1968), aff’d, 415 F.2d 878 (9th Cir. 1969).
<0 Id. at 594.
41 Id. at 595.
42 301 F. Supp. 796 (S.D.N.Y. 1969), appeal dismissed, 436 F.2d 1363 (2d Cir. 1971). 
^Id. at 800-01. The Government also invoked exemptions three, four and five. Id. at

801-06.

A majority of courts, nonetheless, have endorsed the Senate interpreta
tion. In Benson v. General Services Administration5^ one of the first 
cases in which the problem arose, a purchaser of government property 
requested the General Services Administration to make its records re
garding the transaction available to aid in establishing his profit on resale 
as long-term capital gain. Ruling against the Government, the court 
concluded that the language of the Senate Report was “consonant with 
the plain words of [exemption two] which seem to provide an exemp
tion for material dealing solely with the physical management of the 
agency’s work force.” 40 The court reasoned that since the Senate Report 
was available for consideration in both houses prior to the bill’s passage 
while the later House Report only was available in the House, the Senate 
Report was a more reliable indication of congressional intent.41

A similar conclusion was reached in Consumers Union of United 
States, Inc. v. Veterans Administration^2 an action to compel the Vet
erans Administration to make specified records of its hearing aid testing 
program available to the nonprofit corporation plaintiff. The Govern
ment contended that its testing program would be jeopardized if the 
results were released and invoked the protection of exemption two.43 
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Relying on the Senate Report, the court held that the second exemption 
clearly was inapplicable since the test results could not be characterized 
as personnel matters.44

Additional support for the Senate view was provided in Hawkes v. 
IRS,45 where plaintiff under indictment for criminal tax fraud had re
quested, inter alia, specific portions of the IRS Training Manual relating 
to the examination of tax returns and the interrogation of taxpayers by 
Internal Revenue Service agents. The court of appeals, ordering in 
camera inspection of the manual,46 stated that “the internal practices and 
policies referred to in [exemption two] relate only to the employee
employer type concerns upon which the Senate Report focused.”47 
The court noted that the Senate Report made it apparent that the type 
of material one would expect to find in the Manual was unlikely to be 
exempted from disclosure by exemption two.48

Not all courts have given such determinative weight to the Senate 
Report. For example, in City of Concord v. Ambrose,49 the district 
court refused to order the Commissioner of Customs to produce training 
manuals used by the Treasury Department in acquainting customs agents 
with the procedures to be followed in a stakeout. The court indicated 
that “personnel rules” could be construed to cover instructions to law 
enforcement personnel, an interpretation which favors the House Re-

^ld. at 801. Relying on its traditional equity power, the court refused to release all 
the test results since certain of them might mislead the public and disrupt the testing 
program. Id. at 806-08. The court asserted that even if records sought under the Act 
are not exempt, automatic disclosure is not required. Id. at 806; see Note, Judicial 
Discretion and the Freedom of Information Act: Disclosure Denied: Consumers Union 
v. Veterans Administration, 45 Ind. L.J. 421 (1970); Note, The Freedom of Information 
Act—The Use of Equitable Discretion to Modify the Act, 44 Tul. L. Rev. 800 (1970); 
1971 U. III. L.F. 329.

In General Service Administration v. Benson the Ninth Circuit held that the district 
court should have weighed the effects of disclosure “according to traditional equity 
principles.” 415 F.2d 878, 880 (9th Cir. 1969). However, in Getman v. NLRB and 
Soucie v. David the District of Columbia Circuit held that a court has no power to deny 
relief on equitable grounds apart from the exemptions. Getman v. NLRB, 450 F.2d 670, 
678-80 (D.C. Cir. 1971); Soucie v. David, 448 F.2d 1067, 1084 (D.C. Cir. 1971). See also 
Note, Judicial Discretion and the Freedom of Information Act: Disclosure Denied: 
Consumers Union v. Veterans Administration, 45 Ind. L.J. 421, 433 (1970); 1971 U. III. 
L.F. 329, 334. The latter interpretation seems more consistent with the concluding section 
of the Act which states that the Act “does not authorize withholding of information or 
limit the availability of information or limit the availability of records to the public 
except as specifically stated in this section.” 5 U.S.C. § 552(c) (1970).

45 467 F.2d 787 (6th Cir. 1972).
46 Id. at 789.
47 Id. at 797.
48 Id.
49 333 F. Supp. 958 (N.D. Cal. 1971).
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port.™ Similarly, in Cuneo v. Laird,* 51 the district court upheld the Sec
retary of Defense’s decision to withhold a Department of Defense manual 
which set forth the approaches and procedures whereby contract charges 
are audited without an item-by-item review.52 53 More recently, however, 
the court in Stokes v. Hodgson™ flatly rejected the City of Concord and 
Cuneo approach and relied instead on Benson and Consumers Union in 
adopting the Senate interpretation.54

so Id. at 960.
51 338 F. Supp. 504 (D.D.C. 1972), appeal docketed, Civil No. 72-1328, D.C. Cir., Apr. 

11, 1972.
52 Id. at 506. This approach again is consistent with the Hotise Report interpretation.
53 347 F. Supp. 1371 (N.D. Ga. 1972). In Stokes two parties scheduled to testify at 

hearings before a House subcommittee obtained disclosure of a training manual used 
by the Occupational Safety and Health Administration to instruct inspectors. Id. at 
1372, 1377.

54 Id. at 1375-76.
55 5 U.S.C. § 552(b)(3) (1970).
56 See 18 id. § 1905. The section provides that an officer or employee of the United 

States or any department or agency thereof who discloses in any manner information 
not available by law shall be fined not more than $1,000 or imprisoned not more than 
one year, or both, and shall be removed from office or employment. Id.

57 336 F. Supp. 675 (S.D.N.Y. 1971), rev’d on other grounds, 460 F.2d 813 (2d Cir.), 
cert, denied, 409 U.S. 889 (1972).

58 Id. at 678-79.
59 Id.
60 339 F. Supp. 467 (D.D.C. 1972).
61 Id. at 468-70. The court emphasized that nothing in the criminal statute alters the 

operation of the Act. Id. at 470.

Statutory Exemption

Exemption three provides that the Act does not apply to matters 
“specifically exempted from disclosure by statute.” 55 One of the few 
issues of significance which has arisen under this exemption is whether 
the criminal statute prohibiting disclosure of investigatory material “to 
any extent not authorized by law” establishes such a specific exemption.56 
In Frankel v. SEC57 where the plaintiff sought investigatory material 
pertinent to a Securities and Exchange Commission action in which a 
consent decree had been entered, the court held that the criminal statute 
does not establish a separate exemption from the Act, but merely penal
izes disclosure of nonexempt material.58 The court found that the statute 
itself does not provide any guidelines regarding what investigatory 
material is or is not to be withheld.59 60 In M.A. Schapiro & Co. v. SEC™ 
the district court came to the same conclusion in ordering disclosure of 
a staff study on off-board trading problems to an underwriter and 
broker dealer in banking securities.61
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An issue of more significance is whether an agency with statutory 
power to withhold information in the exercise of its discretion may 
refuse to disclose material as “specifically exempted.” In Evans v. De
partment of Transportation,®2 the only case in which this issue has been 
discussed, the Fifth Circuit held that a statute vesting the Administrator 
of the Federal Aviation Agency with discretionary power to withhold 
information confidentially divulged to the Agency creates a specific 
exemption under the Act.62 63 In Evans a pilot sought to discover the 
identity of the person who had forwarded a series of letters to the 
Agency regarding the pilot’s fitness. Since the Federal Aviation Agency 
had assured the writer that his name would not be released and since the 
Agency’s ability to investigate the health of pilots would be curtailed 
seriously if individuals could not call facts confidentially to the attention 
of the Agency, the court concluded that the writer’s name should be 
withheld.64

62446 F.2d 821 (5th Cir. 1971), cert, denied, 405 U.S. 918 (1972). The court based 
its holding on exemption seven. Id. at 822-23.

Q^ld. at 824; see 49 U.S.C. § 1504 (1970). Section 1504 empowers the Administrator 
of the Federal Aviation Administration to honor a party’s request for confidentiality 
when, in the Administrator’s judgment, disclosure would affect adversely the interests 
of such party and disclosure is not required in the public interest. Id. The Federal 
Aviation Administration formerly was the Federal Aviation Agency. See Act of 
Oct. 15, 1966, Pub. L. No. 89-670, 80 Stat. 931.

64 446 F.2d at 823-24.
65 5 U.S.C. § 552(b)(4) (1970).
66 See Tobacco Institute v. FTC, Civil No. 3035-67 (D.D.C., Apr. 11, 1968); Barce

loneta Shoe Corp. v. Compton, 271 F. Supp. 591 (D.P.R. 1967) (dictum).
67 301 F. Supp. 796 (S.D.N.Y. 1969), appeal dismissed, 436 F.2d 1363 (2d Cir. 1971); 

see notes 42-44 supra and accompanying text.

Confidential Information

Exemption four protects “trade secrets and commercial or financial 
information obtained from a person and privileged or confidential.” 65 
Unlike the first three exemptions, it has been invoked frequently by the 
Government and disputed vigorously by litigants. Despite the attention 
which both courts and commentators have accorded this exemption, 
several important issues remain unresolved. One such issue is whether 
the exemption protects all privileged or confidential information, or only 
privileged or confidential information which is commercial or financial 
in nature. While two early cases suggested that all confidential infor
mation given to an agency falls within exemption four,66 67 the recent trend 
in judicial interpretation is toward restricting the exemption to com
mercial or financial information. For example, in Consumers Union of 
United States, Inc. v. Veterans Administration®1 the court held that 
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exemption four applies only to trade secrets and information which is 
commercial or financial, obtained from a person, and is privileged or 
confidential.68 The court emphasized that all three requirements must 
be present and rejected the Attorney General’s conclusion that the ex
emption extends to confidential information whether or not involving 
commerce or finance69 because that conclusion was based upon ex
cerpts from legislative reports on an earlier version of the Act which 
did not contain the commercial or financial limitation.70 In Getman v. 
NLRB71 the District of Columbia Circuit similarly concluded that the 
Attorney General’s interpretation ‘‘tortures the plain meaning” of ex
emption four.72 The court held that a list of names and addresses of 
employees which the plaintiff law professors had requested as a part 
of their study on National Labor Relations Board voting could not be 
withheld under exemption four since the employers were required by 
law to submit the names and had done so without any express promise 
of confidentiality.73

68 301 F. Supp. at 802.
69 See Attorney General’s Memorandum, supra note 38, at 34.
70 301 F. Supp. at 802; see Davis, supra note 38, at 790.
71 450 F.2d 670 (D.C. Cir. 1971).
721d. at 673.
lzld. See also Tax Analysts & Advocates v. IRS, Civil No. 841-72 (D.D.C., June 6, 

1973).
74 Attorney General’s Memorandum, supra note 38, at 34.
75 Id.
76 S. Rep. No. 813, supra note 36, at 2.

Assuming that information must be both confidential and commercial 
in nature to come within the fourth exemption, the issue arises as to 
whether the Government as well as an individual may claim the exemp
tion. The Attorney General asserted that the applicability of this exemp
tion should not turn upon whether an agency obtains information from 
the public at large or from within the agency.74 He contended that this 
interpretation is supported by the amendment to the final version of the 
Act which substituted the words “any person” for “the public” in the 
phrase “information obtained from any person.” 75 The Senate Report, 
however, indicated that the change was inserted to suggest the highly 
personal nature of the information which an agency might receive and 
not to broaden the scope of the exemption to include information gener
ated within the Government.76

The courts have followed the Senate Report's interpretation. Each 
time an agency has attempted to circumvent the Act by relying on in
house confidentiality, the courts have restricted the protection of the 
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exemption to those outside the Government.77 78 In Benson v. General 
Services Administration™ the court held that exemption four “clearly 
condones withholding information only when it is obtained from a per
son outside the agency . . . .”79 Similarly, in Consumers Union the 
court indicated that information produced within an agency or passed 
between agencies, even when accompanied by a promise of confiden
tiality, could not be withheld under the fourth exemption.80

77 See Grumman Aircraft Eng’r Corp. v. Renegotiation Bd., 452 F.2d 578, 582 (D.C. 
Cir. 1970); Soucie v. David, 448 F.2d 1067, 1079 n.47 (D.C. Cir. 1971); Fisher v. Rene
gotiation Bd., 355 F. Supp. 1171, 1174 (D.D.C. 1973).

78 289 F. Supp. 590 (W.D. Wash. 1968), affd, 415 F.2d 878 (9th Cir. 1969); see notes 
39-41 supra and accompanying text.

79 289 F. Supp. at 594.
80 301 F. Supp. at 803.
81 See 5 U.S.C. § 552(b)(4) (1970). The burden of establishing confidentiality rests 

with the agency. Id. § 552(a) (3).
82 424 F.2d 935 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970).
88 Id. at 938.
84 Id.
85 See M.A. Schapiro & Co. v. SEC, 339 F. Supp. 467, 469 (D.D.C. 1972); Frankel v. 

SEC, 336 F. Supp. 675, 678 (S.D.N.Y. 1971), rev'd on other grounds, 460 F.2d 813 (2d 
Cir.), ceri. denied, 409 U.S. 889 (1972).

86 321 F. Supp. 628, 629 (D.D.C. 1970), modified, 465 F.2d 608 (D.C. Cir.), cert, 
denied, 409 U.S. 1076 (1972).

Perhaps the most important issue involving exemption four is who 
decides when application of the exemption is appropriate. The initial 
responsibility rests on the party who supplies the information to the 
Government, for unless that party has requested confidentiality, the 
Government cannot withhold the information.81 If a request for con
fidentiality is made by a private party and if his willingness to supply 
the material is conditioned on compliance with that request, the Gov
ernment must determine whether it can protect the material under an 
exemption to the Act. Even if both the supplier and the Government 
desire to maintain confidentiality to protect the material, invocation 
of exemption four does not preclude judicial review. In Bristol-Myers 
Co. v. FTC* 2 the District of Columbia Circuit held that final responsi
bility for determining the validity and extent of a claim under the fourth 
exemption lies with the court.83 The court, not the private party or 
the Government, must insure that the exemption is strictly construed in 
light of legislative intent.84

In camera inspection has become the standard procedure under the 
fourth exemption.85 86 The courts have hesitated to use this procedure only 
when it would consume an inordinate amount of time. For example, 
in Irons v. Scbuyler* Q the court refused to examine every unpublished 
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patent decision of the past 100 years in order to determine whether 
some of that information should be withheld under the fourth exemption.

Agency Memorandums and Letters

Exemption five provides that the disclosure requirements of the Act 
do not apply to matters which are “inter-agency or intra-agency mem
orandums or letters which would not be available by law to a party other 
than an agency in litigation with the agency.” 87 The exemption was 
designed to foster uninhibited discussion within the Government on 
legal and policy matters and to prevent premature disclosure of agency 
records when such disclosure might impede the proper functioning of 
the administrative process.88 However, Congress clearly intended to 
restrict the scope of the exemption as narrowly as possible without 
hampering the government’s efficiency.89

87 5 U.S.C. § 552(b) (5) (1970).
88 S. Rep. No. 813, supra note 36, at 9; H.R. Rep. No. 1497, supra note 37, at 10. 

See generally Katz, The Games Bureaucrats Play: Hide and Seek Under the Freedom 
of Information Act, 48 Texas L. Rev. 1261 (1970).

89 See S. Rep. No. 813, supra note 36, at 9; H.R. Rep. No. 1497, supra note 37, at 10. 
"See, e.g., Machin v. Zuckert, 316 F.2d 336 (D.C. Cir.), cert, denied, 375 U.S. 896

(1963) (deliberations and recommendations regarding Air Force policy); Boeing Air
plane Co. v. Coggeshall, 280 F.2d 654 (D.C. Cir. 1960) (recommendations regarding 
Renegotiation Board policies); Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 
318 (D.D.C. 1966), aff'd sub nom., V.E.B. Carl Zeiss, Jena v. Clark, 384 F.2d 979 (D.C. 
Cir.) (per curiam), cert, denied, 389 U.S. 952 (1967) (documents integral to appropri
ate exercise of decisional and policy making functions of Attorney General).

91 See 5 U.S.C. § 552(b)(5) (1970); S. Rep. No. 813, supra note 36, at 9; H.R. Rep. 
No. 1497, supra note 37, at 10. The House Report and the Attorney General's Memo
randum indicate that discovery law is applicable to proceedings under the Act when 
the information sought would be “routinely discoverable.” H.R. Rep. No. 1497, supra 
note 37, at 10; Attorney General’s Memorandum, supra note 38, at 35. However, 
what is “routinely discoverable” in a particular situation always may not be clear. Con
gress considered and rejected other proposals. The original bill exempted intra-agency 
and inter-agency memorandums or letters dealing solely with matters of law or policy. 
S. 1666, 88th Cong., 2d Sess. (1964); see Environmental Protection Agency v. Mink, 
410 U.S. 73, 90 n.17 (1973).

Before the Act was passed, numerous discovery cases involving re
quests for government documents had held that the policy making proc
esses of the Government should not be exposed.90 Against this back- 
drop of discovery cases, the drafters of the Act limited the scope of the 
exemption by making it applicable only to documents which would not 
be discoverable by a party in litigation with the agency.91 However, 
certain aspects of the rules developed in discovery cases are inconsistent 
with other mandates of the Act. For example, in deciding whether to 
compel production of a document in discovery, a court weighs a par
ticular party’s need for information against any adverse effects of pro
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duction.92 In deciding cases under the Act, however, a court is precluded 
from considering a particular party’s need by Congress’ omission of the 
former requirement that information be disclosed only to persons 
“properly and directly concerned.” 93 At any rate, the weighing process 
employed in discovery only can be approximated in disclosure actions 
under the Act because the government’s status as a prosecutor, a civil 
plaintiff, or a defendant, which traditionally has affected the weight 
accorded the government’s interests, cannot be a useful factor where 
the Government is always the defendant.94 Therefore, rather than 
merely applying discovery rules, the courts must deduce from discovery 
cases and from the Federal Rules of Civil Procedure®5 basic principles 
to aid in deciding which inter-agency memorandums are within exemp
tion five.

92See, e.g., United States v. Reynolds, 345 U.S. 1, 10-11 (1953) (showing of necessity 
determines extent of judicial inquiry into whether claim of privilege proper); Machin 
v. Zuckert, 316 F.2d 336 (D.C. Cir.), cert, denied, 375 U.S. 896 (1963) (production 
of documents would prejudice efficient operation of the Air Force and defense interests 
of the United States); Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318, 327 
(D.D.C. 1966), aff'd sub nom. V.E.B. Carl Zeiss, Jena v. Clark, 384 F.2d 979 (D.C. 
Cir.) (per curiam), cert, denied, 389 U.S. 952 (1967) (claimants’ demonstration of need 
outweighed by detrimental effects of disclosure).

93 Administrative Procedure Act, ch. 324, § 3, 60 Stat. 238 (1946); see S. Rep. No. 
813, supra note 36, at 3; H.R. Rep. No. 1497, supra note 37, at 1. The exemption itself 
speaks of “a” party, rather than “the” party, implying that any particularized needs of 
the applicant are not to be considered. See K. Davis, Administrative Law Treatise 
§ 3A.4 (Supp. 1970).

94 See Environmental Protection Agency v. Mink, 410 U.S. 73, 86 & n.13 (1973).
95 Fed. R. Civ. P. 26-37.
96See, e.g., Machin v. Zuckert, 316 F.2d 336, 340 (D.C. Cir.), cert, denied, 375 U.S. 

890 (1963); Boeing Airplane Co. v. Coggeshall, 280 F.2d 654, 660-61 (D.C. Cir. 1960); 
Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318, 325-26 (D.D.C. 1966), 
aff'd sub now. V.E.B. Carl Zeiss, Jena v. Clark, 384 F.2d 979 (D.C. Cir.) (per curiam), 
cert, denied, 389 U.S. 952 (1967).

97 See note 88 supra and accompanying text.
98 See, e.g., Environmental Protection Agency v. Mink, 410 U.S. 73, 89-91 (1973); 

General Servs. Administration v. Benson, 415 F.2d 878, 880 (9th Cir. 1969); Consumers 
Union of United States, Inc. v. Veterans Administration, 301 F. Supp. 796, 804-06 
(S.D.N.Y. 1969), appeal dismissed, 436 F.2d 1363 (2d Cir. 1971).

THE FACT VERSUS POLICY DISTINCTION

An important concept that the courts have applied consistently to 
discovery against the Government distinguishes between fact-oriented 
and policy-oriented memorandums.96 Since one purpose of the exemp
tion is to maintain “full and frank” discussion in the formulation of 
agency policy,97 the courts generally have permitted agencies to with
hold memorandums containing advisory or policy opinions while order
ing disclosure of factual memorandums.98 For this reason, an agency 



1973] Freedom of Information Act 191

cannot bring all information under the protection of exemption five by 
casting it in the form of an internal memorandum." “Purely factual 
reports and scientific studies cannot be cloaked in secrecy by an exemp
tion designed to protect only ‘those internal working papers in which 
opinions are expressed and policies formulated and recommended.’ ” 99 100 
However, as the court in Soucie v. David101 recognized, factual infor
mation may be protected if it is “inextricably intertwined with policy- 
making processes.” 102

99 See Bristol-Myers Co. v. FTC, 424 F.2d 935, 939 (D.C. Cir.), cert, denied, 400 U.S. 
824 (1970); Ackerly v. Ley, 420 F.2d 1336, 1341 (D.C. Cir. 1969). The court in Bristol- 
Myers noted that Congress intended to close the loopholes in the prior information 
act. 424 F.2d at 938; see Wellford v. Hardin, 330 F. Supp. 915 (D. Md. 1971).

1" 424 F.2d at 939.
101 448 F.2d 1067 (D.C. Cir. 1971).
102 Id. at 1077-78. To illustrate this situation, the court stated that the exemption 

could include a factual report prepared in response to specific questions from an agency 
executive officer. The court reasoned that disclosure of such a report might expose the 
deliberative processes of the official to “undue public scrutiny.” Id. at 1078.

103 410 U.S. 73 (1973); see notes 18-31 supra and accompanying text.
104 410 U.S. at 91; see Machin v. Zuckert, 316 F.2d 336 (D.C. Cir.), cert, denied, 375 

U.S. 896 (1963); Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318 (D.D.C. 
1966), aff’d sub nom. V.E.B. Carl Zeiss, Jena v. Clark, 384 F.2d 979 (D.C. Cir.) (per 
curiam), cert, denied, 389 U.S. 952 (1967).

105 410 U.S. at 92-94.
106 Id. at 92.
107 Id. The Court quoted a lower court decision which said that in camera inspection 

necessarily impairs the very purpose of the internal communication privilege—the en
couragement of full and frank expression of opinion in matters involving governmental 
policy. Id. at 93; see Kaiser Aluminum & Chem. Corp. v. United States, 157 F. Supp. 
939, 947 (Ct. Cl. 1958).

108 410 U.S. at 93.

In Environmental Protection Agency v. Mink103 the Supreme Court 
adopted a similar approach by finding that factual material which is 
severable from the context of deliberative memorandums should be 
disclosed.104 The Court held that in camera inspection may be used in 
appropriate circumstances to determine which documents contain sev
erable factual material.105 However, a person may not require that any 
document, regardless of the confidentiality of its content, be placed 
before the district court for in camera inspection.106 Exemption five 
“mandates no such result,” 107 and the Court cited several methods short 
of in camera inspection by which an agency may sustain its position. 
The agency may demonstrate by surrounding circumstances that the 
documents are purely advisory and contain no separable factual infor
mation, submit a representative document for inspection, or disclose 
factual portions and attempt to establish that the excised portions “con
stitute the bare bones of protected matter.” 108



192 The Georgetown Law Journal [Vol. 62:177

POLICY MEMORANDUMS ADOPTED BY AN AGENCY

The applicability of exemption five to policy memorandums which 
have been incorporated into or adopted by an agency order or opinion 
still is undecided. In American Mail Line, Ltd. v. Gulick,109 the court 
of appeals held that policy documents specifically acknowledged as the 
basis of an agency decision must be disclosed.110 The court indicated 
that the memorandum lost its intra-agency status and became a public 
record when the Maritime Subsidy Board decided “as a matter of con
venience” to state publicly that its action was based on the memoran
dum, while giving no other reason.111

109 411 F.2d 696 (D.C. Cir. 1969).
no/d. at 700-01.
111 Id. at 703. See also Sterling Drug Inc. v. FTC, 450 F.2d 698, 705-06 (D.C. Cir. 

1971); Bristol-Myers Co. v. FTC, 424 F.2d 935, 939 (D.C. Cir.), cert, denied, 400 U.S. 
824 (1970); Wellford v. Hardin, 330 F. Supp. 915, 917 (D. Md. 1971).

112 In Gulick, the court stated that if the Maritime Subsidy Board did not want to 
■expose the memorandum to the public, the Board should not have stated that its action 
was based on that memorandum. 411 F.2d at 703. In at least one agency, the Federal 
Power Commission, the reasoning in Gulick receives serious consideration by officials 
responsible for issuing public statements concerning agency policy. Since Gulick 
Federal Power Commission officials apparently have been careful not to refer to any 
memorandums which the Commission does not want made available to the public. 
Interview with William L. Webb, Director of the Office of Public Information, Federal 
Power Commission, in Washington, D.C., Jan. 22, 1973. However, this strategy is 
limited by the need to provide a basis for rulings so that they can withstand judicial 
scrutiny if challenged. Id. See also 1912 Hearings, supra note 1, pt. 4, at 1250 (testimony 
of Roger C. Crampton, Chairman, Administrative Conference of United States).

•. 113 See note 90 supra and accompanying text.
11440 F.R.D. 318 (D.D.C. 1966), aff’d sub nom., V.E.B. Carl Zeiss, Jena v. Clark, 384 

F.2d 979 (D.C. Cir.) (per curiam), cert, denied, 389 U.S. 952 (1967).
115 Id. at 326. The Supreme Court recently relied on Carl Zeiss Stiftung for discovery 

principles applicable under exemption five. See Environmental Protection Agency v. 
Mink, 410 U.S. 73, 88 n.14 (1973).

116 40 F.R.D. at 325 & n.23.
117 Id. at 325 & n.24.
118 Id. at 326 & n.25.

Agencies may be able to avoid disclosure under Gulick, however, 
merely by omitting specific reference to policy memorandums serving 
as the basis of their decisions.112 Disclosure of such memorandums 
would be improper if discovery principles, alluded to in exemption five, 
governed completely.113 In Carl Zeiss Sttftung v. V.E.B. Carl Zeiss, 
Jena,114 the court stated that all phases of the government decision mak
ing process should be shielded from discovery.115 For example, courts 
should not investigate the methods of decision making,116 the factors 
considered during deliberation,117 nor other contributing influences.118
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Prohibiting disclosure of policy memorandums incorporated without 
reference into an agency opinion or order would enlarge unnecessarily 
the scope of exemption five.119 Disclosure of such policy memorandums 
is not inconsistent with the purpose of the exemption—protecting the 
free flow of advice within and between governmental agencies.120 An 
agency employee who knows that all his recommendations are subject 
to public scrutiny may be less frank and spontaneous in giving advice. 
However, if the employee is assured that only those recommendations 
which are adopted by the agency will be disclosed, he should be no more 
inhibited than if all of his policy recommendations were protected. 
Moreover, the overall objectives of the Act would be furthered by such 
disclosure because the public would learn the reasons underlying agency 
decisions and be better apprised of proper standards of conduct.121

119 See Sterling Drug Inc. v. FTC, 450 F.2d 698, 713 (D.C. Cir. 1971) (Bazelon, C.J., 
concurring and dissenting).

120 See note 88 supra and accompanying text.
121A number of practical problems may arise in implementing a rule requiring 

disclosure of policy memorandums adopted by an agency without specific reference. 
For example, if a memorandum is not mentioned in an agency policy statement, the 
public may never learn of its existence. Even if a person seeking disclosure surmises 
that a policy memorandum forms the basis of an agency ruling, he may be unable to 
identify the document with the requisite specificity. See 5 U.S.C. § 552(a)(3) (1970). 
An agency may adopt only part of a policy memorandum, necessitating the difficult 
task of deleting the remainder. Cf. Environmental Protection Agency v. Mink, 410 
U.S. 73, 91-94 (1973) (separation of factual material from policy statements in agency 
memorandums); notes 103-108 supra and accompanying text. Whether an agency has 
“adopted” a policy memorandum may pose the most significant problem, for the 
degree of reliance necessary to mandate disclosure may defy objective qualification.

122 5 U.S.C. § 552(a)(2)(B) (1970). Agencies must publish in the Federal Register, 
among other items, “substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or interpretations of general applicability formu
lated and adopted by the agency.” Id. § 552(a) (1) (D). See also id. § 552(a)(1)(E).

123 See Sterling Drug Inc. v. FTC, 450 F.2d 698, 713 & n.7 (D.C. Cir. 1971) (Bazelon, 
C.J., concurring and dissenting); K. Davis, supra note 93, § 3A.21 (secret law is for
bidden).

124 415 F.2d 878 (9th Cir. 1969).

The present Act requires disclosure of “those statements of policy 
and interpretation which have been adopted by the agency and are not 
published in the Federal Register.” 122 In substance, this section requires 
that all effective law be made public.123 In General Services Administra
tion v. Benson,124 the court found that two of the memorandums re
quested, although factual in part, were statements of policy or interpre
tations adopted by the agency. The court ordered disclosure partially 
on the basis of the agency’s statutory duty to disclose or publish in the 
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Federal Register.12^ The reasoning in Gulick should lead to disclosure 
of all policy memorandums adopted by an agency since no defensible 
distinction between memorandums specifically referred to and those not 
mentioned exists.

125 Id. at 881. Chief Judge Bazelon asserted in Sterling Drug Inc. v. FTC that the 
adoption of a memorandum as policy, rather than the particular manner in which it is 
adopted, is the touchstone of disclosure. 450 F.2d 698, 713 & n.8 (D.C. Cir. 1971) 
(Bazelon, C.J., concurring and dissenting).

126 450 F.2d 698 (D.C. Cir. 1971). See generally Note, Freedom of Information Act, 
50 Texas L. Rev. 1006 (1972).

127 450 F.2d at 701. Specifically, Sterling Drug requested: (1) all relevant documents 
submitted by the companies involved in the other proceeding; (2) documents prepared 
by the Commission or its employees giving reasons for the approval of the other 
merger; (3) documents prepared by the Commission or its employees comparing the 
two mergers; and (4) documents stating why the Commission chose the particular 
grounds on which the complaint was based. Id. at 702.

128 Id. at 706.
129 Id. The court noted that the documents probably were “filtered and refined” 

before the Commission issued its final decision. Id.
130 Id. at 706-07. The court cited the need to maintain full and frank exchange of 

opinions. Compelling disclosure would have the effect of requiring agencies to issue an 
opinion with every order, which is impracticable when applied to the everyday opera
tion of overburdened agencies. Id.

131 Id. at 707.

Sterling Drug Inc. v. FTC12Q is the only case giving thorough consid
eration to whether policy memorandums adopted without specific ref
erence to an agency should be disclosed under the Act. After the Fed
eral Trade Commission ruled that Sterling Drug’s acquisition of another 
company violated the Clayton Act, Sterling Drug sought disclosure of 
documents prepared by the Commission in a similar case where merger 
was approved.125 126 127 The District of Columbia Circuit distinguished among 
three categories of memorandums: those prepared by Commission staff, 
those prepared by individual Commissioners, and those prepared or 
approved by the Commission itself.128 The court held that Gulick did 
not mandate disclosure of the staff memorandums sought because the 
Commission had not stated publicly that these memorandums formed 
the basis of its previous merger ruling and because the memorandums 
therefore would not present an accurate picture of the final decision.129 
More significantly, the court concluded that disclosure of staff mem
orandums would impede the decision making process.130 The two mem
orandums written by individual Commissioners were exempted from 
disclosure because they did not contain necessarily a “full and accurate 
account of the grounds for the decision.” 131 The court noted that pres
ervation of the free flow of ideas at the Commissioner level is essential; 
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continual expression of ideas and strong advocacy of positions at that 
level are to be encouraged to the fullest.132

132 Id. at 708.
!33 Id.; see K. Davis, supra note 93, § 3A.21.
134450 F.2d at 713 & n.7 (Bazelon, C.J., concurring and dissenting).
v^ld. at 714 (Bazelon, C.J., concurring and dissenting); see 5 U.S.C. § 552(a)(2)(A), 

(B) (1970).
136 450 F.2d at 714. Chief Judge Bazelon cited General Services Administration v. 

Benson in support of this proposition. Id. at 714; see notes 124-125 supra and accom
panying text.

131 See note 121 supra. Chief Judge Bazelon argues that the problem of whether the 
memorandums in question are to be treated as having been adopted by the FTC may 
be solved by affidavit of the Commission or testimony on remand. 450 F.2d at 714 
(Bazelon, C.J., concurring and dissenting).

138 Where complex issues are involved, such as in a ratemaking proceeding, any one 
memorandum is unlikely to form a substantial basis for final agency decision.

139 a rule requiring disclosure of documents relied upon by the agency might change 
the holding in two cases already decided. See International Paper Co. v. FPC, 438 F.2d 
1349, 1359 (2d Cir.), cert, denied, 404 U.S. 827 (1971) (refused to disclose staff memo
randums finding the documents were a part of the deliberative process); Talbott Con
struction Co. v. United States, 49 F.R.D. 68 (E.D. Ky. 1969) (policy documents relating 

The court found that Gulick required a different result with respect 
to memorandums emanating from the Commission as a whole. Such 
memorandums are neither slanted to reflect an individual Commission
er’s view nor argumentative in nature. Rather than constituting only the 
ideas and theories which go into the making of the law, they are the 
law itself and must be disclosed to prevent the development of secret 
law.133

Chief Judge Bazelon, in a separate opinion, criticizes the majority in 
Sterling Drug for artificially dividing the documents into three cate
gories and contends that the ultimate issue is whether documents are 
really policy declarations of an agency, in which case they must be 
disclosed.134 The Act requires disclosure where memorandums reveal 
opinions or policy statements underlying administrative action,135 and 
Chief Judge Bazelon argues that Gulick should not be interpreted to 
limit disclosure only to documents to which an agency has referred.136

The theoretical merit of Chief Judge Bazelon’s suggestion that mem
orandums containing statements of agency policy must be disclosed is 
offset by the practical problems noted earlier,137 including the difficulty 
in identifying such memorandums and in determining whether the doc
uments indeed contain statements of agency policy. However, in at 
least those cases where it is reasonably clear that the agency has adopted 
the memorandum in question,138 the spirit of the Act and the purpose of 
the exemption would be served by disclosure.139
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One commentator proposed that after issuance of an order, decision 
or regulation, all documents involved should be made public, whether 
or not they were relied upon.140 This proposal would have a crippling 
effect upon the spontaneity and frankness of agency officials. Even 
though the documents would not be released during the actual decision 
making process, career-minded employees would be inhibited in pre
senting novel or unusually progressive, untested approaches to problems 
confronting agencies, which could nullify the purpose of the exemp
tion—the promotion of the full and frank exchange of ideas.141

to disallowance of tax refund withheld although some were adopted by the Internal 
Revenue Service).

140 See Katz, supra note 88, at 1275. Katz asserts that the primary concern of Con
gress was avoiding premature disclosure of documents and that the disposition of the 
matter renders the issue moot and confidentiality inappropriate. Id. See also 1972 
Hearings, supra note 1, pt. 6, at 2233 (remarks of Norman G. Cornish, Deputy Staff 
Director of the Foreign Operations and Government Information Subcommittee on 
Government Operations) (all recommendations should be subject to public scrutiny). 
Mr. Cornish expressed doubt over there being any need for the fifth exemption. Id. at 
2232.

The fundamental flaw in these arguments is the assumption that the fifth exemption 
was designed only to prevent premature disclosure. Of equal importance is the preser
vation of “full and frank” exchange of ideas. See S. Rep. No. 813, supra note 36, at 9. 
As pointed out in a reply to Mr. Cornish by Mr. Jay Rosen, Assistant Legal Director 
of the American Civil Liberties Union, the real concern is the pressure that would be 
brought to bear on subordinates for taking positions as devil’s advocates, or for pre
senting unusual points of view. 1972 Hearings, supra note 1, pt. 6, at 2233. Indeed, if 
all recommendations were disclosed, agency officials might be reluctant to communicate 
ideas in writing.

441 See note 88 supra and accompanying text.
142 5 U.S.C. § 552(b)(6) (1970).
143 The legislative reports noted that agencies like the Veterans Administration possess 

files containing intimate details about millions of citizens. See S. Rep. No. 813, supra 
note 36, at 9; H.R. Rep. No. 1497, supra note 37, at 11.

The term “files” has been criticized because it permits an agency to withhold an 
entire file when not all of the papers included therein are exempt. See K. Davis, supra 
note 93, § 3A.22. A bill introduced by Congressman Moorhead to amend the Act 
proposes that “records” be substituted for “files,” a change which would require an 
agency to analyze and categorize each document separately. H.R. 5425, 93d Cong., 1st 
Sess. (1973).

Agency Files and Personal Privacy

The sixth exemption states that the disclosure requirements of the 
Act do not apply to matters which are “personnel and medical files and 
similar files the disclosure of which would constitute a clearly unwar
ranted invasion of personal privacy.” 142 The language of this exemption 
was designed to strike a balance between the public’s right to govern
ment information and an individual’s right to privacy.143 Litigation in
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volving this exemption has been sparse, perhaps because the public de
mand for personal information is not as great as for that sort which 
reveals the inner workings of an agency.144

One circuit has noted that a court may make an independent inquiry notwithstanding 
an agency determination that material in a file is covered by the exemption. Ackerly 
v. Ley, 420 F.2d 1336, 1339-40 n.3 (D.C. Cir. 1969). The fact that the agency received 
the files under a pledge of confidentiality is insufficient, by itself, to override the Act. 
Id.

144 The Justice Department has reported that most of the denials under exemption 
six have involved requests to the Immigration and Naturalization Service regarding in
formation on aliens. 1912 Hearings, supra note 1, pt. 4, at 1176 (testimony of Ralph E. 
Erickson, Assistant Attorney General, Department of Justice).

145 450 F.2d 670 (D.C. Cir. 1971).
146 Id. at 674 & n.10.
147 K. Davis, supra note 93, § 3A.4; see Administrative Procedure Act, ch. 324, § 3, 

60 Stat. 238 (1946). Under the present Act, information is to be made available “to the 
public,” and disclosures made to “any person.” 5 U.S.C. § 552 (a), (a)(3) (1970). See 
also Note, Invasion of Privacy and the Freedom of Information Act: Getman v. NLRB, 
40 Geo. Wash. L. Rev. 527, 537-38 (1972).

448 The exemption protects against only “unwarranted” invasions of privacy. To 
determine whether a particular invasion is warranted, the court necessarily must 
examine the reasons for which the information is sought. Agency officials had argued 
that the words “clearly unwarranted” should not be included in the exemption. See 
Hearings on H.R. 5012 Before a Subcomm, of the House Comm, on Government Op
erations, 89th Cong., 1st Sess., pt. 1, at 56 (1965) (testimony of Fred B. Smith, Acting 
General Counsel, Treasury Department). The fact that these words were included 
represents a considered choice by Congress to balance the need for the information 
against the degree of invasion. See Getman v. NLRB, 450 F.2d 670, 674 n.ll (D.C. 
Cir. 1971).

The major controversy regarding exemption six involves the language 
which limits the right to withhold information to instances where dis
closure would constitute an unwarranted invasion of personal privacy. 
In the leading case on exemption six, Getman v. NLRB,145 the court 
interpreted this language to mean that an agency, or reviewing court, 
should balance the right of the public to be informed against the right 
of privacy of individuals.146 One commentator argues that such balanc
ing is contrary to the overall intent of Congress to eliminate the “prop
erly and directly concerned” language from the old public information 
provision of the Administrative Procedure Act.147 However, to forbid 
balancing would require courts to look only to the degree of the inva
sion of privacy, a rule which would be contrary to the language of the 
exemption and unsound from a policy standpoint. The words “clearly 
unwarranted” would have to be deleted before a court could rule solely 
on this basis.148 Deletion of these words would mean that a negligible 
invasion of privacy might justify withholding documents, even where 
the purpose for which they are sought is clearly in the public interest. 
This section of the Act is an exception to the general rule that no inquiry 
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should be made into the particularized need of the person requesting the 
information.

In Getman two law professors were engaged in a study and evalua
tion of the National Labor Relations Board’s regulations governing the 
behavior of parties during labor representation elections and campaigns. 
To facilitate interviews concerning employee attitudes toward the elec
tion process, they requested that the Board furnish names and addresses 
of certain employees eligible to vote. The Board asserted that disclosure 
would upset the “laboratory conditions” necessary for a fair election.149 
As to the applicability of exemption six, the court found that any loss 
of privacy by the employees would be minor.150 To determine whether 
this loss would be “clearly unwarranted,” the court inquired into the 
purpose of the study, its quality, and whether it could be conducted 
without the lists. The court found that considerable public interest 
existed in the success of this study since its goal was to examine the pos
sibility of changing National Labor Relations Board rules to reduce the 
need for costly adjudication of election challenges. Furthermore, the 
caliber of the study and the investigators’ qualifications were excellent, 
two factors indicating the likely success of the project. Any adverse 
effect on the election process posed by the study itself was merely spec
ulative. Weighing the public interest in the project’s success against 
the minimal threat to privacy, the court concluded that exemption six 
should not apply.151

149 450 F.2d at 672.
150 ZtZ. at 675. The legislative reports indicate that the exemption is designed pri

marily to guard against disclosure of files in such agencies as the Department of Health, 
Education and Welfare and the Selective Service System which are likely to contain 
“intimate details” of a “highly personal” nature. See S. Rep. No. 813, supra note 36, at 
9; H.R. Rep. No. 1497, supra note 37, at 11. The court found that disclosure of such 
information poses a more serious threat than disclosure of the type of information at 
issue in German. 450 F.2d at 675.

151 450 F.2d at 677. The court noted that the information was not to be used for 
purposes other than those for which it was disclosed. Id. at 677 n.24. The Act, however, 
does not grant the courts authority to monitor the purposes for which information is 
used. See Note, supra note 147, at 539.

152 See Note, The Plain Meaning of the Freedom of Information Act: NLRB v. 
Getman, 47 Ind. L.J. 530, 538-42 (1972). Since it is the public interest that is weighed 
rather than the interest of the individual seeking information, the balancing is reconcil
able with the notion that inquiry into an individual’s personal need is foreclosed by 
other sections of the Act. Compare id. at 537-38 with K. Davis, supra note 93, § 3A.4.

The balancing process used in Getman presents several problems which 
must be considered by a court confronted with an exemption six issue.152 
The most crucial difficulty lies in defining what is in the public interest. 
Certain projects involve controversial topics such as abortion and draft 
evasion which some people would consider in the public interest but 
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which may be anathema to others.153 How large a segment of the public 
must benefit from disclosure before an invasion of privacy will be 
deemed warranted is unclear. In Getman the objective of reducing elec
tion challenges clearly was in the public interest since taxes would be 
reduced if the project were successful and all taxpayers would benefit. 
However, in cases where the public interest is less obvious, resolution 
of the issue inevitably will turn on the outlook of the judge or judges 
hearing the case, a situation not conducive to the development of cer
tainty in the law. Of course, an agency’s judgment of the public inter
est equally may be colored by a desire to withhold the documents in 
question.154

153 See Tuchinsky v. Selective Serv. Sys., 418 F.2d 155 (7th Cir. 1969) (suit by draft 
advisor to obtain names, addresses and other personal information on all local draft 
board members in the state).

154 See Note, supra note 147, at 536-37.
!55 5 U.S.C. § 552 (b) (7) (1970). The legislative history of this exemption is somewhat 

vague and inconsistent. For example, whereas the Senate Report states that the exemp
tion pertains to “files prepared by Government agencies to prosecute law violators,” the 
House Report interpreted the exemption to cover files related to the enforcement of 
“all kinds of laws, labor and securities laws as well as criminal laws.” S. Rep. No. 813, 
supra note 36, at 9; H.R. Rep. No. 1497, supra note 37, at 11. The House interpretation 
was adopted by the Attorney General’s Memorandum and is the established rule in the 
courts. Attorney General’s Memorandum, supra note 38 at 37; see Clement Bros. Co. 
v. NLRB, 282 F. Supp. 540, 542 (N.D. Ga. 1968) (exemption applies to all law enforce
ment proceedings, not only those of a criminal nature). See also 1972 Hearings, supra 
note 1, at 2268-72; Katz, supra note 88, at 1277-84. The Senate version implies that non
disclosure of files is warranted only if disclosure would harm the Government’s case in 
court. S. Rep. No. 813, supra note 36, at 9.

Despite such problems, the Getman approach is the only one which 
accommodates both the right to privacy and the right to information. 
Flexibility in treating exemption six issues is uniquely necessary because 
invasions of privacy vary in intensity from negligible embarrassment 
to gross intrusion. Congress has delegated to the agencies and the re
viewing courts responsibility to determine the point where the public’s 
need for information no longer outweighs the invasion. Since a ready
made, all-encompassing formula would be inadequate, the task must be 
left to the discretion of agencies and judges, while giving consideration 
to the problems discussed herein.

Investigatory Files

The seventh exemption provides that the disclosure requirements of 
the Act do not apply to matters which are “investigatory files compiled 
for law enforcement purposes except to the extent available by law to 
a party other than an agency.” 155 The scope of exemption seven, as 
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in the case of exemption five, is determined by reference to another body 
of law. As stated in the Attorney General's Memorandum, the exemp
tion’s language limits a litigant’s access to those documents from inves
tigatory files to which he otherwise would have access.156

1.56 Attorney General’s Memorandum, supra note 38, at 38; see Benson v. United 
States, 309 F. Supp. 1144, 1146 (D. Neb. 1970) (Act does not give private party indirectly 
any greater or earlier access to investigatory files than he would have directly in such 
litigation or proceedings); Cooney v. Sun Shipbuilding & Drydock Co., 288 F. Supp. 
708, 712 (E.D. Pa. 1968) (exemption seven merely codifies existing judicially and con
gressionally created exemptions); H.R. Rep. No. 1497, supra note 37, at 11.

157 18 U.S.C. § 3500 (1970). The Jencks Act provides that no statement or report 
made by a government witness in a criminal prosecution shall be subject to subpoena, 
discovery, or inspection until the witness has testified on direct examination at trial. 
ld.$ 3500(a).

158 271 F. Supp. 591 (D.P.R. 1967) (NLRB not enjoined from withholding records 
concerning an unfair labor practice charge).

159 Id. at 593. The court noted that criminal defendants are faced with deprivation 
of life or liberty, while defendants in regulatory proceedings are faced with remedial 
administrative orders. Id. at 594. “Congress intended to limit persons charged with 
violations of federal regulatory statutes to the discovery available to persons charged 
with violations of federal criminal law.” Bristol-Myers Co. v. FTC, 424 F.2d 935, 939 
(D.C. Cir.), cert, denied, 400 U.S. 824 (1970); see 271 F. Supp. at 593.

160 271 F. Supp. at 593.
161 See, e.g., Wellford v. Hardin, 444 F.2d 21, 23 (4th Cir. 1971); Bristol-Myers Co. v. 

FTC, 424 F.2d 935, 939 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970); Cooney v. Sun 
Shipbuilding & Drydock Co., 288 F. Supp. 708, 712 (E.D. Pa. 1968). Proponents of this 
view rely on the House Report, which would apply the exemption to “files prepared in 
connection with related Government litigation and adjudicative proceedings.” H.R. Rep. 
No. 1497, supra note 37, at 11; see Katz, supra note 88, at 1279.

One such statute regulating a litigant’s access to government investi
gatory files is the Jencks Act.157 The court in Barceloneta Shoe Corp, 
v. Compton158 concluded that Congress could not have intended to give 
litigants charged with violation of regulatory statutes greater access to 
investigatory files than that granted to persons charged with criminal 
violations.159 Therefore, the court held that until the contents of the 
investigatory files were received in evidence, the plaintiff was barred 
from inspecting them.160

An unsettled issue is whether the exemption should apply when no 
agency proceedings are contemplated or when a significant amount of 
time has elapsed since the original investigation was instituted. Those 
that favor disclosure under these circumstances believe that the primary 
purpose of the exemption is to avoid premature disclosure of an agency’s 
case when engaged in law enforcement and that the investigatory pro
tection ceases after litigation.161 On the other hand, courts taking the 
opposite view believe that such disclosure would hinder law enforce
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ment activities.162 In Cooney v. Sun Shipbuilding & Drydock Co.163 
the plaintiff sought disclosure of a government investigative report of 
an accident for use in a wrongful death action.164 The district court found 
that the accident report was indeed an investigatory file prepared ori
ginally for law enforcement purposes.165 However, since it had been 
prepared four and a half years earlier, the court questioned whether files 
“once classified ‘investigatory files’ may forever after retain that char
acterization so as to be immune from disclosure under the statute.” 166 167

162 See, e.g., Frankel v. SEC, 460 F.2d 813, 817-18 (2d Cir.), cert. denied, 409 U.S. 
889 (1972); Evans v. Department of Transp., 446 F.2d 821, 823-24 (5th Cir. 1971), cert, 
denied, 405 U.S. 918 (1972); Cowles Communications Inc. v. Department of Justice, 
325 F. Supp. 726, 727 (N.D. Cal. 1971).

163 288 F. Supp. 708 (E.D. Pa. 1968).
164 Id. at 709. The report purportedly contained statements of witnesses and factual 

findings and conclusions of the investigators. Id.
165/J. at 711.
166 Id. Nonetheless, the court refused to order disclosure based on plaintiff’s failure 

to show good cause as required by the Federal Rules of Civil Procedure. Id. at 718; 
see Fed. R. Civ. P. 34.

167 424 F.2d 935 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970).
168 Id. at 939.
169 Id.
™id. See also Weisberg v. United States, Civil No. 71-1026 (D.C. Cir., Feb. 28, 

1973) (exemptions from disclosure to be narrowly construed with ambiguities resolved 
in favor of disclosure); M.A. Schapiro & Co. v. SEC, 339 F. Supp. 467, 470 (D.D.C. 1972) 
(agency did not show that it contemplated a law enforcement proceeding involving 
investigatory files within reasonably near future).

171 444 F.2d 21 (4th Cir. 1971).
172 Id, at 23.

In Bristol-Myers Co. v. FTC1G7 the court stated that “the threshold 
question is whether the files . . . relate to anything that can fairly be 
characterized as an enforcement proceeding.” 168 Although the Federal 
Trade Commission originally had contemplated using the files against 
Bristol-Myers and other companies in a suit charging misleading adver
tising practices, the complaint had been withdrawn two years earlier. 
The court concluded that an agency, in view of the broad disclosure 
mandate of the Act, cannot withhold all its files indefinitely by labelling 
them investigatory and by suggesting that enforcement proceedings may 
be brought at some unspecified future date.169 It remanded for a deter
mination whether the prospect of enforcement proceedings was “con
crete” enough to bring the files within the exemption.170

The court followed the same reasoning in Well]ord v. Hardin,171 
where plaintiff, Executive Director of the Center for Study of Respon
sive Law, sought letters of warning which the Department of Agricul
ture had issued to non-federally inspected meat or poultry processors 
suspected of engaging in interstate commerce.172 The court ordered
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disclosure of all the documents because, since the parties against whom 
the investigation was conducted already possessed the requested infor
mation, the information was not so sensitive as to lead to premature dis
closure of informers’ identities or agency investigative techniques.173 
The court dismissed the argument that disclosure of such documents 
would hinder voluntary compliance with the Meat and Poultry Inspec
tion Acts174 and also asserted that although disclosure of the warning 
letters would result in some loss of privacy, this invasion would not 
be unwarranted in light of congressional intent to make information 
more available to the public. The court decided that the judiciary should 
not undertake to balance competing interests already balanced by the 
legislature.175 176

173 Id. at 24. The court concluded that the exemption is limited to investigatory files 
and should not be extended to include records of administrative action already taken 
to enforce the law. Id. at 25.

174 Id. at 24; see 21 U.S.C. §§ 462, 676(b) (1970). “The Act was not designed to in
crease administrative efficiency, but to guarantee the public’s right to know how the gov
ernment is discharging its duty to protect the public interest.” 444 F.2d at 24.

175 444 F.2d at 24-25.
176 325 F. Supp. 726, 727 (N.D. Cal. 1971) (records sought from the Director of Im

migration and Naturalization Service for use in defense of libel action).
177 Id.
178 Id. at 727.
179 446 F.2d 821 (5th Cir. 1971), cert, denied, 405 U.S. 918 (1972).
iso Id. at 824.

In contrast to the courts in Cooney, Bristol-Myers, and Wellford, the 
district court in Covoles Communications, Inc. v. Department of Jus
tice™ held that a file is no less compiled for law enforcement purposes 
if it is decided later that no proceeding will be instituted. The court 
interpreted exemption seven as providing assurance to informers that 
their information will remain confidential as well as protecting the right 
of privacy of those individuals to whom the information pertains.177 
Since these purposes would be thwarted at least in part through dis
closure, such files need not be disclosed regardless of whether enforce
ment proceedings are contemplated.178 179

The fear that informers would be discouraged through public dis
closure of their statements also was the determinative factor in Evans 
v. Department of Transportation.™ In Evans the plaintiff sought dis
closure of letters written to the Federal Aviation Administration con
cerning plaintiff’s fitness as a pilot. The Fifth Circuit held that Congress 
could not have intended such documents to be disclosed once an investi
gation is completed since such disclosure would discourage people from 
informing the Agency of matters which might require investigation.180



1973] Freedom of Information Act 203

In Frankel v. SEC181 the court of appeals, following Evans, ruled that 
exemption seven applies even after an investigation and enforcement 
proceeding have been terminated. The lower court, citing Bristol-Myers 
and Wellford, had ruled that the exemption no longer applied since the 
Commission had taken no affirmative steps to maintain the file as one 
compiled for law enforcement purposes.182 A Second Circuit panel, in 
reversing, stated that future law enforcement efforts might be hindered 
through disclosure which would reveal the Commission’s investigatory 
techniques.183 The possibility of disclosure also would curtail the Com
mission’s ability to investigate and enforce the law, since it relied on 
voluntary cooperation from informants.184

181 460 F.2d 813, 817-18 (2d Cir.), cert, denied, 409 U.S. 889 (1972). The plaintiffs, 
shareholders preparing for a derivative suit, had requested records of testimony compiled 
by the Commission in connection with a civil action against Occidental Petroleum 
Corporation which had ended in a consent decree. Id. at 813-14.

182 336 F. Supp. 675, 677-78 (S.D.N.Y. 1971), rev'd, 460 F.2d 813 (2d Cir.), cert, 
denied, 409 U.S. 889 (1972).

183 460 F.2d at 817-18.
!84 Id. at 818. The dissenting opinion, which advocated a view based on Bristol-Myers 

and Wellford, asserted that the majority’s fear that disclosure would identify informants 
and reveal agency investigatory techniques could be alleviated through the use of in 
camera inspection. Id. at 820 (Oakes, J., dissenting).

185 Wellford v. Hardin, 444 F.2d 21, 23 (4th Cir. 1971); Bristol-Myers Co. v. FTC, 
424 F.2d 935, 939 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970); Cooney v. Sun Ship
building & Drydock Co., 288 F. Supp. 708, 712 (E.D. Pa. 1968).

186Frankel v. SEC, 460 F.2d 813, 817-18 (2d Cir.), cert, denied, 409 U.S. 889 (1972); 
Evans v. Department of Transp., 446 F.2d 821, 823-24 (5th Cir. 1971), cert, denied, 405 
U.S. 918 (1972); Cowles Communications, Inc. v. Department of Justice, 325 F. Supp. 
726, 727 (N.D. Cal. 1971).

187 325 F. Supp. at 727.
I88444 F.2d at 24-25; see note 175 supra and accompanying text. The Wellford court 

appears to provide the best approach to the privacy argument presented in Cowles. 
The courts should follow the intent of Congress, which chose not to include privacy 
as a factor in considering disclosure under exemption seven. Exemption six would be 

The contrasting outcomes in cases dealing with exemption seven 
reflect differing understandings of the exemption’s purpose. The Well
ford, Bristol-Myers, and Cooney courts each emphasized that the exemp
tion was designed primarily to prevent premature disclosure, a purpose 
no longer served once litigation is completed or no longer planned.185 
The Frankel, Evans, and Covoles courts, fearing that disclosure of the 
files would discourage informers and expose investigative techniques, 
interpreted the language in the exemption literally and reasoned that an 
investigatory file is no less “compiled for law enforcement purposes” 
when no proceeding is contemplated.186 The C ovules court additionally 
considered the privacy of the persons who were subject to investiga
tion,187 a consideration rejected by the Wellford court.188
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Certainly a document once classified as investigatory should not retain 
that characterization forever.189 However, this premise should not be 
stretched into a foundation for a rule requiring disclosure unless con
crete plans exist for a proceeding. An agency simply does not know 
at the outset of an investigation whether a law enforcement proceeding 
will follow.190 Because disclosure at sensitive stages would disrupt the 
investigative process, courts should allow an agency sufficient time after 
an investigation has begun to determine whether it will bring an en
forcement proceeding. Two relevant considerations are the length of 
time elapsed since the beginning of the investigation191 and the com
plexity and nature of the issues being investigated. Treating exemption 
seven issues in this manner would not amount to an abdication of the 
authority of de novo review192 but rather would allow a court to con
sider all the circumstances surrounding the investigation in deciding 
whether a law enforcement proceeding is contemplated. A court would 
not be required to order disclosure solely because the agency is unable 
to demonstrate any concrete plans for a proceeding.193

sufficient to protect information if disclosure constituted an unwarranted invasion of 
privacy.

189 See Bristol-Myers Co. v. FTC, 424 F.2d at 939; Cooney v. Sun Shipbuilding & 
Drydock Co., 288 F. Supp. at 711.

190 It has been suggested that the agency need show only a “realistic prospect” that 
a proceeding will ensue. See Katz, supra note 88, at 1280 n.100. However, an agency 
may be unable to satisfy this requirement even after considerable investigation.

191 This consideration would have supported the orders to disclose in Cooney and 
Bristol-Myers. See notes 165-169 supra and accompanying text.

192 See 5 U.S.C. § 552(a)(3) (1970).
193 Agencies may have a natural tendency to assert a more than realistic possibility 

that a proceeding will occur. A provision requiring the head of an agency to certify 
that a genuine possibility of enforcement action exists would aid in eliciting a more 
realistic and truthful assessment from the agency. This is an area where the attitudes 
of agency officials are in large part determinative of the Act’s success. Some agency 
abuse would be the lesser of two evils; whereas the abuse would be held in check by 
judicial review, a rule of thumb requiring that there be concrete plans for a proceeding 
at all stages of the investigation would be a disruptive element in the investigative process 
and counterproductive to the purpose of exemption seven.

194 See notes 179-184 supra and accompanying text.
195 See 460 F.2d at 820 (Oakes, J., dissenting).

The argument presented in Evans and Frankel, that a court should 
consider the adverse effect of disclosure on informers, seems convinc
ing.194 The exemption’s purpose should not be limited to preventing 
premature disclosure of the government’s case; rather, the fact that 
the exemption adopts existing protections indicates that its overall 
purpose is to provide adequate protection to the entire government 
investigative process. As implied by the dissent in Frankel, the courts 
could delete those parts of documents which identify an informer.195
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If this practice were followed consistently, informers would not be 
discouraged, and the public would have greater access to investigative 
files than allowed in Evans or Frankel.™

Reports Used in Regulation of Financial Institutions

The eighth exemption provides that the disclosure requirements of 
the Act do not apply to matters which are “contained in or related to 
examination, operating, or condition of reports prepared by, on behalf 
of, or for the use of an agency responsible for the regulation or super
vision of financial institutions.” 196 197 * In M.A. Schapiro & Co. v. SEC,™ 
the only case reported that involves this exemption, the plaintiff sought 
disclosure of a Securities and Exchange Commission staff study on off- 
board trading problems and of transcripts made and documents received 
during the investigation. In regard to exemption eight, the court held 

196 Congressman Moorhead has introduced a bill to amend the Act which may clarify 
congressional intent regarding these exemption seven issues. H.R. 5425, 93 d Cong., 1st 
Sess. (1973). The bill proposes that exemption seven be amended as follows:

(7) investigatory records compiled for any specific law enforcement pur
pose the disclosure of which is not in the public interest, except to the extent 
that—
(A) any such investigatory records are available by law to a party other 
than an agency, or
(B) any such investigatory records are—
(i) scientific tests, reports, or data,
(ii) inspection reports of any agency which relate to health, safety, environ
mental protection, or
(iii) records which serve as a basis for any public policy statement made 
by any agency or officer or employee of the United States or which serve 
as a basis for rulemaking by any agency.

Id. § 2(d). In light of earlier discussion, the bill’s requirement that records be compiled 
for a specific law enforcement purpose should not be construed to require disclosure 
during the early stages of an investigation before a decision regarding an enforcement 
proceeding is made. See notes 189-193 supra and accompanying text. The proposal 
to require disclosure of any records serving as the basis for policy statements or rule 
making is similar to the approach recommended in the discussion of exemption five. See 
notes 119-125 supra and accompanying text. However, this approach is subject to the 
same practical problems noted therein. See note 121 supra.

197 5 U.S.C. § 552(b) (8) (1970). See generally K. Davis, supra note 93, § 3A.24. The 
House Report states that disclosure of information about financial institutions could 
cause great harm. H.R. Rep. No. 1497, supra note 37, at 11. However, the type of 
harm is not specified and the Senate Report is similarly vague. See S. Rep. No. 813, supra 
note 36, at 10. The exemption appears to be superfluous because of the inclusion of 
“financial” information in exemption four. The Attorney General’s Memorandum states 
that exemption eight serves to emphasize the intention of exemption four to protect 
information relating to financial institutions. Attorney General’s Memorandum, supra 
note 38, at 38.

198339 F. Supp. 467, 468-69 (D.D.C. 1972). The court ruled that exemptions three, 
four, five, seven, and eight did not apply. Id.
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that a financial institution means a “bank, trust company, investment 
banker, or banking association or firm” 199 and not a national securities 
exchange or broker-dealer falling within the jurisdiction of the Com
mission.200

199 See 15 U.S.C. § 79q(c) (1970).
200 339 F. Supp. at 470. The Commission can avoid any harm to persons discussing 

off-board trading with the Commission by deleting identifying material before release. 
Id.

2015 U.S.C. § 552(b)(9) (1970). This exemption was added on the premise that 
geological maps based on exploration by private oil companies were not covered by 
the present law of trade secrets. It was feared that disclosure of exploratory findings 
would afford speculators an unfair advantage over companies spending millions of 
dollars on exploration. H.R. Rep. No. 1497, supra note 37, at 11. Professor Davis 
contends that the present regulation of the Bureau of Land Management is preferable 
because it makes available such information unless disclosure “would be prejudicial to 
the interests of the Government.” K. Davis, supra note 93, § 3A.25; see 43 C.F.R. 
§ 2.1 (1965). The exemption may be superfluous in that exemption four covers com
mercial and financial information. The Attorney General's Memorandum states that 
exemption nine is helpful in explaining the intention of the Act regarding this infor
mation. See Attorney General’s Memorandum, supra note 38, at 39.

202 Letter from Ralph Nader & David Calfee to John Nassikas, Chairman of FPC, 
Feb. 28, 1972, in 1912 Hearings, supra note 1, pt. 6, at 1970-72.

203 Letter from Kenneth Plumb, Secretary, FPC, to Ralph Nader & David Calfee, 
May 24, 1972, in 1912 Hearings, supra note 1, pt. 6, at 1972-74.

Information and Data Concerning Wells

The ninth exemption provides that the disclosure requirements of the 
Act do not apply to matters which are “geological and geophysical 
information and data, including maps, concerning wells.” 201 No cases 
involving this exemption appear to have been reported. The Federal 
Power Commission relied on the exemption to deny a request by Ralph 
Nader for access to reports from the American Gas Association and 
reports of the Commission’s independent reserve teams relating to a 
survey of natural gas reserves in the nation. Nader contended that the 
exemption was aimed at safeguarding underlying seismic data and geo
logical maps, not estimates of reserves.202 The Federal Power Commis
sion answered that it is precisely the seismic data and geological maps 
that are essential to arrive at reserve estimates.203

Conclusion

The Freedom of Information Act is the first comprehensive effort by 
Congress to define when the public’s need to know outweighs the gov
ernment’s need for confidentiality. The nine exemptions, however, 
establish withholding standards that are too general to provide clear 
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guidance to this issue. As a result, the courts have had to look elsewhere 
for guidelines and have relied primarily on legislative history and their 
own notions of what should be made public. Although the Senate and 
House Reports conflict in some areas, the legislative history of the Act 
clearly reveals that Congress intended to expand greatly the availability 
of information. While an ignorant populace indisputably cannot ensure 
governmental responsiveness and accountability, a rule of unlimited dis
closure would be equally contrary to the public interest because it would 
render the Government less effective. In striking a balance between 
the respective needs of the public and the Government, it is imperative 
that the courts follow a policy which maximizes disclosure without 
impeding efficient government operation.

Michael J. Hannigan 
Francis J. Nealon





GIFT AND LEASEBACK—TAX PLANNING 
IN THE SHADOWS OF ASSIGNMENT OF 

INCOME AND BUSINESS PURPOSE
High bracket taxpayers utilize various income splitting arrangements 

to reallocate income within a family group and shift the burden of tax
ation to lower bracket taxpayers.1 This Note will focus on one such 
device—the gift and leaseback2—which has proven to be a major concern 
of taxpayers, the Internal Revenue Service, and the courts. In fact, 
the Service has designated the gift and leaseback as a “prime issue” in 
197 3.3 The mechanics of the gift and leaseback are simple and the 
resulting tax benefits may be substantial. Typically a taxpayer makes a 
gift of his business property to a trust, and the trustee leases the prop
erty back to the taxpayer-settlor.4 In most cases, the beneficiaries of 

1 See generally Lyon & Eustice, Assignment of Income; Fruit and Tree as Irrigated 
by the P.G. Lake Case, 17 Tax L. Rev. 295 (1962).

2 This Note will consider only the utilization of the gift and leaseback by individual 
taxpayers in conjunction with a family trust. With variations the gift and leaseback 
also has been used in situations involving private foundations and employee pension funds. 
See Gibbs, Income Shifting—Recent Trends in Leaseback Transactions, 19 Sw. L.J. 273, 
289-97 (1965). Likewise, the sale and leaseback transaction, similar in form to the gift 
and leaseback but motivated by other tax and business considerations, will not be dis
cussed in this Note. See Cary, Current Tax Problems in Sale, or Gift, and Leaseback 
Transactions, N.Y.U. 9th Inst, on Fed. Tax. 959, 959-60 (1951); Mickey, Some Consid
erations of Sale or Gift and Leaseback, N.Y.U. 9th Inst, on Fed. Tax. 979, 979-84 
(1951). The factors determining the availability of a rental deduction following a sale 
and leaseback have been discussed at length. See Rev. Rul. 122, 1960-1 Cum. Bull. 
56; Rev. Rul. 540, 1955-1 Cum. Bull. 39. See generally Bernhard & Perlstadt, Sale and 
Leaseback Transactions, 1955 U. 111. L.F. 635; Weinstock, Use of Leases in Lieu of 
Purchasing Property in Income Tax Planning, 1963 S. Cal. Tax Inst. 755; Wilson, Sales 
and Leasebacks, 1964 S. Cal. Tax Inst. 149.

3 See Internal Rev. Serv. Manual, MT-1277-6 (Jan. 1, 1973). “Prime issues” are those 
which the Service adamantly will litigate rather than settle or concede. Id.

4 The transaction may take different forms, however, such as an outright gift without 
a trust, or a transfer of cash to the trust which then purchases the property to be 
leased to the taxpayer. See notes 56-63 infra and accompanying text. It is interesting to 
note that most frequently the taxpayers opposing the Service in the gift and leaseback 
cases are physicians. See, e.g., Brooke v. United States, 468 F.2d 1155 (9th Cir. 1972); 
Audano v. United States, 428 F.2d 251 (5th Cir. 1970); Duffy v. United States, 343 F. 
Supp. 4 (S.D. Ohio 1972); Chace v. United States, 303 F. Supp. 513 (M.D. Fla. 1969). 
The gift and leaseback is particularly attractive to the professional, since aside from 
business property this taxpayer often will have only limited income-producing assets 
with which to fund a trust. Simmons, The Use of Trusts in Tax Planning for the Pro
fessional, 50 Taxes 420, 423 (1972); Strong, Selected Income Tax Considerations for 
Professionals, 15 Prac. Law. 19, 20 (1969). For the same reason, the gift and leaseback 
will also be appealing to the sole proprietor of a small business.

[ 209 ]
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the trust are minor children who are in lower tax brackets than the 
taxpayer. Successful use of the gift and leaseback results in a rental 
deduction under section 162(a)(3) of the Internal Revenue Code of 
19and a shift of rental income to a distinct tax entity, the trust5 6 or 
the beneficiaries.7

5 Int. Rev. Code of 1954, § 162(a)(3); see note 11 infra and accompanying text. Of 
course, a transfer of property by way of gift gives rise to a gift tax liability on the part 
of the donor. Int. Rev. Code of 1954, § 2501.

6 Int. Rev. Code of 1954, § 641. Section 641(a) imposes a tax on the taxable income 
of estates or any property held in trust. Id. § 641(a). Section 641(b) provides that 
the taxable income of an estate or trust is computed in the same manner as the taxable 
income of an individual except as otherwise provided. Id. § 641(b). The special rules 
governing the taxation of trusts are found in sections 641-68 of the Code. Id. §§ 641-68.

7 Id. 652(a), 662(a). Generally the beneficiary must include in his gross income 
the amounts required to be distributed to him, whether the income is distributed or 
not. Id. §§ 652(a), 662(a)(1). See generally B. Bittker & L. Stone, Federal Income, 
Estate & Gift Taxation 377-81 (4th ed. 1972) (outline of statutory pattern for taxation 
of trusts and beneficiaries). The tax, however, only will be imposed once on the same 
income. See 6 J. Mertens, Law of Federal Income Taxation § 36.01, at 6 (rev. ed. 
1968).

8 See Int. Rev. Code of 1954, § 167(a); Simmons, supra note 4, at 423. Prior to 1954, 
the most commonly used depreciation method was the straight line rate which appor
tions the cost of the asset equally over the useful life of the asset. See Treas. Reg. 
§ 1.167(b)-l (1956). Under this method, the use of the gift and leaseback may have been 
desirable as soon as the property was acquired since the rental deduction, which repre
sents both land and buildings and is affected by extrinsic market factors, ordinarily 
would be greater than the depreciation deduction. On the other hand, the higher de
preciation deductions now allowed under one of the accelerated depreciation methods 
may approximate more closely the property’s fair rental value and thus provide an in
centive for the taxpayer to retain the property in the early years of its use. In any 
case, once the property is transferred to the trust, depreciation deductions are lost to 
the grantor. See Int. Rev. Code of 1954, § 167(h). The transferor will not recognize 
gain under the recapture of depreciation provisions since an exception is made for 
depreciable property transferred bv gift. See id. 1245(b) (1), 1250(d) (1).

9 See Gibbs, supra note 2, at 275; Oliver, Income Tax Aspects of Gifts and Lease- 
backs of Business Property in Trust, 51 Corn. L.Q. 21, 45-48 (1965); Webster, Transfers 
to Trusts with Leasebacks—Drafting and Other Suggestions for the Trust and Lease 
Agreements, 1956 S. Cal. Tax Inst. 319, 358.

Since the rental deduction in a leaseback arrangement cannot be 
taken simultaneously with a depreciation deduction by the same tax
payer, the gift and leaseback device is applied most advantageously 
when the property transferred is either substantially depreciated business 
property8 or non-depreciable real estate.

While the tax advantages of the gift and leaseback are most attrac
tive, continuing resistance by the Service and the lack of consistency in 
the decided cases have made it a precarious device for tax planners.9 
Nevertheless, the gift and leaseback continues to be a valuable tax
saving tool if the transaction is planned with an awareness of the estab-
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lished standards and possible pitfalls so as to minimize the likelihood of 
a Service challenge. This Note will analyze the significant factors 
derived from the gift and leaseback cases and will provide guidelines for 
the tax planner who is considering use of this device to minimize the 
tax liability of his client.

Background: Challenges to the Transaction

and Applicable Legal Principles

The gift and leaseback transaction has been attacked by the Service 
on a variety of grounds, none of which have been proven to be con
trolling in every case. Examination of the cases, however, does reveal 
the evolution of a series of arguments and the application of several 
judicial doctrines of taxation. These must be considered before discuss
ing the specific facts that will determine whether the rental deduction 
will be allowed in a particular gift and leaseback case.

Section 162 allows a deduction for “ordinary and necessary” expenses 
paid or incurred in carrying on a trade or business.10 Rental payments 
are specifically included within section 162 and to be deductible must 
be “required ... as a condition to the continued use or possession . . . 
of property in which the taxpayer has not taken or is not taking title or 
in which he has no equity.” 11 The first step toward obtaining a rental 
deduction under a gift and leaseback arrangement is the taxpayer’s 
demonstration that he has made a valid gift of the property which he 
has leased back.12 The taxpayer must divest himself of both legal title 
and actual control over the subject matter of the gift, for if the gift is 

10Int. Rev. Code of 1954, § 162(a). The terms “ordinary and necessary” are not de
fined in the Code and have not been defined precisely by the case law. See 4A J. Mer
tens, Law of Federal Income Taxation § 25.02, at 6-8 (rev. ed. 1972); of. Welch v. 
Helvering, 290 U.S. Ill (1933).

11 Int. Rev. Code of 1954, § 162(a)(3). The equity provision is of special significance 
in leaseback cases. See notes 113-123 infra and accompanying text.

12 See Brooke v. United States, 468 F.2d 1115, 1157 (9th Cir. 1972); Brown v. Commis
sioner, 180 F.2d 926, 929 (3d Cir.), cert, denied, 340 U.S. 814 (1950); Skemp v. Com
missioner, 168 F.2d 598, 600 (7th Cir. 1948); Lyon & Eustice, supra note 1, at 336; Stucky, 
Rental Payments Resulting from Gift-Leaseback Trust Arrangement Not Deductible 
Where No Legitimate Business Purpose Accomplished, 8 Ariz. L. Rev. 394, 396 (1967). 
In this context, the elements of an effective gift are: a donor competent to make a gift; 
a clear, present intention on the part of the donor to absolutely and irrevocably divest 
himself of title and control of the property; an absolute delivery of the subject matter 
of the gift, or evidence that the donor did all that was possible given the nature of the 
subject matter to effect a delivery; and acceptance by the donee. See Visintainer v. 
Commissioner, 187 F.2d 519, 522-23 (10th Cir. 1951); Edson v. Lucas, 40 F.2d 398, 404 
(8th Cir. 1930); Adolph Weil, 31 B.T.A. 899, 906 (1934), aff'd, 82 F.2d 561 (5th Cir. 
1936). See generally, 1 J. Mertens, Law of Federal Income Taxation § 7.12, at 37-38 
(rev. ed. 1969).

An effective gift under the income tax laws will not be included in the gross income
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ineffective, rental payments are neither “necessary” nor “required,” 
and a deduction will be denied.13

of the donee. Int. Rev. Code of 1954, § 102(a). The test of whether a gift has been 
made for gift tax purposes is distinct from the test under the income tax laws—a dis
tinction which may be significant in gift and leaseback cases where the rental deduction 
is disallowed. See notes 222-234 infra and accompanying text.

™See Jack Wiles, 59 T.C. 289, 297 (1972); Sidney W. Penn, 51 T.C. 144, 153 (1968); 
Rev. Rul. 9, 1954-1 Cum. Bull. 20, 22.

14 See Skemp v. Commissioner, 168 F.2d 598, 599-600 (7th Cir. 1948); cf. Higgins 
v. Smith, 308 U.S. 473, 476 (transactions which do not alter control or flow of economic 
benefits are to be disregarded); Rev. Rul. 9, 1954-1 Cum. Bull. 20, 22. While the Serv
ice no longer relies exclusively on this contention, it has continued to make this asser
tion in the context of a broader “control” argument. See Brief for Appellant (United 
States) at 16-17, Brooke v. United States, 468 F.2d 1155 (9th Cir. 1972).

15 See 168 F.2d at 600.
16 See id. But see I.L. Van Zandt, 40 T.C. 824, 831 (1963), affd, 341 F.2d 440 (5th 

Cir.), cert, denied, 382 U.S. 814 (1965).
17 168 F.2d at 600; see Brown v. Commissioner, 180 F.2d 926 (3d Cir.), cert, denied, 

340 U.S. 814 (1950); cf. Preston v. Commissioner, 132 F.2d 763 (2d Cir. 1942) and Com
missioner v. Park, 113 F.2d 352 (3d Cir. 1940) (interest payments made by taxpayer on 
sealed note made without consideration held deductible although voluntarily created).

18See Hall v. United States, 208 F. Supp. 584, 587 (N.D.N.Y. 1962); Alden B. Oakes, 
44 T.C. 524, 529 (1965); John T. Potter, 27 T.C. 200, 213 (1956), acquiesced in, 1957-2 
Cum. Bull. 6; Rev. Rul. 9, 1954-1 Cum. Bull. 20, 22.

19 Most commentators have agreed that the gift and leaseback is merely a variant of 
the traditional assignment of income through the transfer of income producing prop

In an early case, the Service attacked the transfer to the trust on an 
“incomplete gift” theory, and asserted that the taxpayer’s continuing 
control over the property showed that no present interest in the prop
erty was transferred and that the taxpayer’s economic status was un
changed.14 Implicit in the latter assertion was the contention that the 
voluntarily created obligation should be disregarded for tax purposes.15 
The Seventh Circuit found that the taxpayer’s use of the property after 
the transfer was distinguishable from his prior use in that the taxpayer 
now was required to pay rent for the use of the property.16 The obli
gation, while voluntarily created, nevertheless was legally binding and 
enforceable by the trustee and, therefore, was accorded judicial recog
nition.17

At other times the Service, utilizing assignment of income principles, 
has contended that the transfer of the property to the trust is a transfer 
in form rather than substance, since the taxpayer continues to control 
and enjoy the trust property, and that the device constitutes a mere 
reallocation of income within a family group.18 While the reallocation 
of income under a gift and leaseback is effectuated by means of the 
rental deduction rather than the traditional gift of income producing 
property,19 the Service’s argument is persuasive when one examines 
assignment of income principles as they developed with respect to trusts,
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Under the doctrine prohibiting the assignment of income, taxpayers 
cannot escape taxation by shifting the right to receive income without 
transferring the property from which the right arises.20 The principle 
is most frequently applied to intra-family transactions where special 
scrutiny is necessary “lest what is in reality but one economic unit be 
multiplied into two or more by devices which, though valid under state 
law ... are not conclusive for tax purposes.” 21 Assignment of income 
principles were first applied to trusts in Helvering v. Clifford22 where 
the taxpayer placed in trust a group of securities and named his wife 
as beneficiary and himself as trustee.23 He vested in himself absolute 
discretion over amounts to be distributed to the beneficiary, retained 
extensive controls over the trust property, and provided himself with 
a reversion in the trust corpus after the expiration of the five year 
trust term.24 The Supreme Court held that the device was merely a 
“temporary reallocation of income within an intimate family group” 
and that the taxpayer’s dominion and control over the trust dictated 
that he should be regarded as owner of the property for tax purposes.25 
The uncertainty and conflicting court decisions generated by Clifford2® 
led to the promulgation of treasury regulations27 which, in turn, were 
superseded by sections 671-77 of the 1954 Code28 These sections pro
vide present guidelines governing the taxability of the grantor on the 
income of a short-term trust.29

erty. See Cary, supra note 2, at 959; Gibbs, supra note 2, at 274; Lyon & Eustice, supra 
note 1, at 335; Price, “Eat, Drink and Be Merry” at the Expense of the Federal Fisc, 29 
Taxes 175, 176 (1971).

20See Harrison v. Schaffner, 312 U.S. 579 (1940); Helvering v. Horst, 311 U.S. 112 
(1940); 2 J. Mertens, Law of Federal Income Taxation § 18.02, at 4 (rev. ed. 1967). 
The rule is that income will be taxed to the person who earns it or to the individual 
owning the property which generates the income. See, e.g., Helvering v. Horst, 311 
U.S. 112 (1940); Blair v. Commissioner, 300 U.S. 5 (1937); Burnet v. Leininger, 285 
U.S. 136 (1932); Lucas v. Earl, 281 U.S. Ill (1930).

21 Helvering v. Clifford, 309 U.S. 331, 334 (1940); see Commissioner v. Sunnen, 333 
U.S. 591, 605 (1948); Commissioner v. Tower, 327 U.S. 280, 291 (1946).

22 309 U.S. 331 (1940).
23 Id. at 332.
24 Id. at 332-33.
25 Id. at 335.
2GSee generally 6 J. Mertens, supra note 10, 37.43 to .44, at 102-12.
27Treas. Reg. 118, §§ 39.22(a)-21, (a)-22 (1945). See also 6 J. Mertens, supra note 10, 

5 37.41.
28 Int. Rev. Code of 1954, §§ 671-77.
29 See id. Under these sections the grantor generally will not be taxed on the income 

of a trust if: a) the income may not be used for the grantor’s benefit (§ 677); b) the 
trust has a term of a minimum of 10 years (§ 673); and c) certain powers are not re
tained by the grantor or held by a “nonadverse party” as that term is defined in section 
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Yet while compliance with sections 671-77 is required for the tax
payer to avoid taxation on the income of the trust, the regulations state 
that these sections do not determine whether rental deductions will be 
allowed under a transfer and leaseback arrangement.30 The question 
becomes what standards should govern the deductibility of rental pay
ments following a gift and leaseback transaction. The Service has 
responded to this inquiry by claiming that the dominion and control 
principles enunciated in Clifford should govern the transaction, and 
the Tax Court recently has adopted this approach.31 The vagaries of 
such assignment of income principles as “dominion and control” were 
the prime reason for the substitution of the more definite provisions of 
sections 671-77.32 However, resurrection of the dominion and control 
standard may be justified since the powers and controls prohibited by 
the statutory rules are of a different nature than the control sought to 
be retained by the taxpayer in the gift and leaseback.33 Recent cases 
appear to have recognized this fact34 and thus, the Clifford test of 
duration and control still will be highly significant in determining the 
validity of rental deductions under the gift and leaseback arrangement.35 *

672 (§§ 674-76). See generally Yohlin, The Short-Term Trust—A Respectable Tax- 
Saving Device, 14 Tax. L. Rev. 109 (1958).

30 Sec Treas. Reg. § 1.671-1 (c) (1956). See also S. Rep. No. 1622, 83d Cong., 2d 
Sess. 365 (1954). The regulation implies that the gift and leaseback is to be treated 
as an assignment of income transaction for it specifically mentions several assignment 
of income situations including family partnerships as other cases where sections 671-77 
will not be applicable. Treas. Reg. § 1.671-1 (c) (1956).

31 See Jack Wiles, 59 T.C. 289, 298 (1972); Sidney W. Penn, 51 T.C. 144, 150-53 
(1968). While the Tax Court may be alone in specifically adopting the Clifford analysis, 
prior cases mav have been applying the same test in the context of measuring the inde
pendence of the trustee. See generally notes 71-112 infra and accompanying text. This 
approach, similar to that taken by the Supreme Court in Clifford, requires an examina
tion of the various controls the taxpayer has retained over the property. See notes 89- 
112 infra and accompanying text.

32 See Oliver, supra note 9, at 32.
33 See notes 89-112 infra and accompanying text.
34 See Jack Wiles, 59 T.C. 289, 298-99 (1972); Sidney W. Penn, 51 T.C. 144, 150-51 

(1968).
35 See Cohen, Transfer and Leasebacks to Trusts: Tax and Planning Considerations., 

43 Va. L. Rev. 31, 41-42 (1957); Oliver, supra note 9, at 47.
33 293 U.S. 465 (1935).

While the taxpayer’s retention of various controls over the trust prop
erty has been used by the Service to attack the transfer to the trust on 
assignment of income grounds, the Service also has invoked the business 
purpose doctrine of Gregory v. Helvering™ to challenge the substance 
of the entire transaction. The business purpose doctrine provides that 
a transaction will be disregarded for tax purposes unless motivated by 
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a purpose other than tax avoidance.37 In applying the business purpose 
test, courts look to the substance of a transaction rather than its form.38 
Thus, the Service has urged the courts to view the gift and leaseback as 
a single integrated transaction designed solely to shift income and avoid 
taxes.39 The Service contends that the rental payments are not deduc
tible under section 162(a)(3) since that section contemplates a leasing 
arrangement with commercial substance—a substance that is lacking 
where the taxpayer is renting the property he owned before the transfer 
and occupied at no cost.40 While this argument was slow in winning 
judicial recognition, several courts now have accepted this rationale 
for denying the rental deduction.41 Some courts and commentators, 
however, have been troubled with the application of the business purpose 
test to a transaction created partly by gift—a transfer which by its 
nature has no business purpose.42 Thus, the applicability of the business 
purpose doctrine has been another source of confusion and uncertainty 
in the gift and leaseback field.

37 See Higgins v. Smith, 308 U.S. 473, 476 (1940); Gregory v. Helvering, 293 U.S. 
465, 469 (1935); Commissioner v. Transport Trading & Terminal Co., 176 F.2d 570, 
572 (2d Cir. 1949). See generally Chirelstein, Learned Hand's Contribution to the Law 
of Tax Avoidance, 77 Yale L.J. 440, 447 (1968); Lesser, Business Purpose Revisited, 1962
S. Cal. Tax Inst. 513.

38 See Commissioner v. Court Holding Co., 324 U.S. 331, 334 (1945). See generally 
Cuddihy, The Misuse of “Substance v. Form," 1963 S. Cal. Tax Inst. 653.

39 See Van Zandt v. Commissioner, 341 F.2d 440 (5th Cir.), cert, denied, 382 U.S. 
814 (1965); Alden B. Oakes, 44 T.C. 524, 529 (1965); Brief for Appellant (United States) 
at 10-11, Brooke v. United States, 468 F.2d 1155 (9th Cir. 1972).

40 Brief for Appellant (United States) at 10-11, Brooke v. United States, 468 F.2d 1155 
(9th Cir. 1972); see Van Zandt v. Commissioner, 341 F.2d 440, 442 (5th Cir.), cert, 
denied, 382 U.S. 814 (1965); cf. W.H. Armston Co. v. Commissioner, 188 F.2d 531, 
533 (5th Cir. 1951); Ingle Coal Corp. v. Commissioner, 174 F.2d 569, 571 (7th Cir. 1949).

41 See Van Zandt v. Commissioner, 341 F.2d 440, 443 (5th Cir.), cert, denied, 382 U.S. 
814 (1965); Chace v. United States, 303 F. Supp. 513, 515 (M.D. Fla. 1969), aff'd, 422 
F.2d 292 (5th Cir. 1970) (per curiam).

42 See Brooke v. United States, 468 F.2d 1155, 1158 (9th Cir. 1972); Alden B. Oakes, 
44 T.C. 524, 532 (1965); Froelich, Clifford Trusts: Use of Partnership Interests as Cor
pus; Leaseback Arrangements, 52 Calif. L. Rev. 956, 973-74 (1964); Price, supra note 12, 
at 180-81.

43 See Int. Rev. Code of 1954, § 673. The income of a short-term trust will not be 
taxed to the grantor if the reversionary interest cannot be expected to take effect within 
10 years of the creation of the trust. Id.

A firmer ground for challenging the rental deduction arises where 
the taxpayer creates a short-term trust under sections 671-77 of the 
Code and retains a reversionary interest in the property.43 In such cases, 
the Service successfully has asserted that the deduction should be denied 
because the taxpayer’s reversion constitutes an “equity” in the property 
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prohibited by section 162(a)(3).44 However, the Service’s triumph on 
this ground should provide notice to tax planners to avoid this situation, 
and thus the judicial inquiry in future gift and leaseback cases will focus 
on the various arguments and legal doctrines previously discussed. In 
the gift and leaseback cases, clearly one argument will not prevail uni
formly over others, and the particular facts and circumstances of each 
case will most influence the court’s decision as to whether the rental 
deduction will be allowed.

44 See Chace v. United States, 303 F. Supp. 513, 516 (M.D. Fla. 1969); Hall v. United 
States, 208 F. Supp. 584, 588 (N.D.N.Y. 1962); Thomas B. Gibbons, 70-1 U.S. Tax Cas. 
I 9365 (D.N. Mex. 1970); notes 113-123 infra and accompanying text.

45 Brown v. Commissioner, 180 F.2d 926, 929 (3d Cir.), cert, denied, 340 U.S. 814 
(1950); Ingle Coal Co. v. Commissioner, 174 F.2d 569, 572 (7th Cir. 1949); Skemp v. 
Commissioner, 168 F.2d 598, 599 (7th Cir. 1948); Sidney W. Penn, 51 T.C. 144, 154 
(1968); Albert T. Felix, 21 T.C. 794, 803-04 (1954), nonacquiesced in, 1956-2 Cum. Bull. 
10.

46 See, e.g., Commissioner v. Tower, 327 U.S. 280, 291 (1946); Helvering v. Clifford, 
309 U.S. 331, 335 (1940); Higgins v. Smith, 308 U.S. 473 (1940). Several sections of the 
Code are designed to inhibit tax avoidance through transactions involving related parties. 
See, e.g., Int. Rev. Code of 1954, § 482 (reallocation by Service of income and deduc
tions between related taxpayers); id. § 267(a) (no deduction for losses resulting from 
transactions between related taxpayers); id. § 1239 (no capital gain treatment for trans
actions between certain related individuals).

47 See White v. Fitzpatrick, 193 F.2d 398, 403 (2d Cir. 1951), cert, denied, 343 U.S. 
928 (1952). But see Gold, Trust and Leaseback, 40 A.B.A.J. 714, 715 (1954). A trust is 
especially necessary if the donee is a minor. See Yohlin, Assignment and Deflection of 
Income, 1962 N.Y.U. Inst, on Fed. Tax. 147, 175. In such a case transfer to a guardian 
might suffice. See Brooke v. United States, 468 F.2d 1155 (9th Cir. 1972). But cf. Kirsch- 
enmann v. Westover, 225 F.2d 69, 70-71 (9th Cir.), cert. denied, 350 U.S. 834 (1955). 
See also Helvering v. Clifford, 309 U.S. 331, 335-36 (1940); Sidney W. Penn, 51 T.C. 
144, 153 (1968).

48 See Oliver, supra note 9, at 26-27 & n.37.
49 193 F.2d 398 (2d Cir. 1951), cert, denied, 343 U.S. 928 (1952).

The Trust

Transfer to an independent owner is essential for the allowance of 
a leaseback rental deduction.45 A gift to a trust is necessary to show 
that there has been a transfer of more than bare legal title to the intended 
lessor and that the purported lessee has not remained the beneficial 
owner of the property. Intrafamily transactions especially are subject 
to close scrutiny.46 If the gift is made to a family-member donee with
out the creation of a trust, the courts will find that the donor retains 
informal dominion over the property.47 An individual donee may be 
more likely to be a party to a pretended gift or to agree to return the 
property than would an independent trustee.48 49

For example, in White v. Fitzpatrick^ a sole proprietor, in attempt
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ing to shift income to his wife, gave her a patent and money with which 
land and buildings used in the taxpayer’s business were purchased.50 
She granted him an exclusive patent license under a royalty agreement 
and leased the realty back to him.51 The Second Circuit, in denying the 
deduction of the rent and royalties, emphasized the donee’s passive 
acquiescence to the will of the donor52 and the lack of an independent 
trustee.53 The court found that a trust is required to assure that the 
donor has relinquished all control over the property.54 While this result 
may be justified where evidence exists of informal control by the donor, 
perhaps no distinction between direct leasebacks and leasebacks in
volving a trust should be drawn where a full transfer of control has been 
effectuated.55 But even in such a case, the prudent planner will avoid 
problems by interposing a trust between donor and beneficiary.

50 Id. at 399.
si Id.
52 Id. at 402.
53 Id. at 401.
54 Id. The deduction generally has been denied where the gift was directly to a re

lated taxpayer. See, e.g., Finley v. Commissioner, 255 F.2d 128 (10th Cir. 1958) (gifts of 
stock of husbands’ corporation to wives’ partnership followed by dissolution of cor
poration and leaseback to husbands’ partnership); Kirschenmann v. Westover, 225 F.2d 
69 (9th Cir.), cert, denied, 350 U.S. 834 (1955) (gift to guardian followed by lease- 
back); White v. Fitzpatrick, 193 F.2d 398 (2d Cir. 1951), cert, denied, 343 U.S. 928 
(1952) (gift from husband to wife followed by leaseback; also purchase by wife of 
property with funds provided by husband followed by leaseback); Millard F. Machen, 
P-H Tax Ct. Mem. 51 66,193 (1966) (rental payments to bank account created for daugh
ter after purchase of machinery used in business; no proof of transfer of title). Two 
cases allowed the rental deduction. Plath v. United States, 48 Am. Fed. Tax R. 51 1285 
(E.D. Wash. 1954) (gift of stock to children; corporate liquidation; lease of assets 
to parents’ partnership); A.N. McQuown, 12 CCH Tax Ct. Mem. 654 (1953) (gift of 
partial undivided interest in machinery to children by father and leaseback).

Deductions are generally denied to closely held corporations where the property is 
transferred directly to the stockholders or where corporate funds are used to purchase 
property subsequently leased back to the corporation. See Shaffer Terminals, Inc. v. 
Commissioner, 194 F.2d 539 (9th Cir. 1952) (sale by corporation to its stockholders and 
leaseback); W. H. Armston Co. v. Commissioner, 188 F.2d 531 (5th Cir. 1951) (sale by 
corporation to its majority stockholder and leaseback); Ingle Coal Co. v. Commissioner, 
174 F.2d 569 (7th Cir. 1949) (corporate dividend to stockholders who reincorporate 
for stock and an overriding royalty payment from new corporation). Contra, Stearns 
Magnetic Mfg. Co. v. Commissioner, 208 F.2d 849 (7th Cir. 1954) (corporate dividend 
to stockholders and leaseback where sound business reasons found).

However, when stockholders or their relatives use their own funds to purchase prop
erty which later is leased by the controlled corporation, the deduction has been al
lowed. See A.C. McMillian, 69-2 U.S. Tax Cas. 51 9633 (N.D. Tex. 1969) (father’s pur
chase of trucks in name of children followed by lease of trucks by his controlled cor
poration); Sam Newman, 10 CCH Tax Ct. Mem. 1107 (1951) (stockholders’ gift of 
cash to wives’ partnership which bought realty used by the corporation in its business).

55 See Cohen, supra note 35, at 44; Gibbs, supra note 2, at 284; Simmons, supra note 
4, at 423.
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Where a trust is established, two methods have been used to effec
tuate the gift and leaseback. Most taxpayers transfer property directly 
to the trust and then lease it back.56 However, in some cases a gift of 
cash to the trust has preceded a purchase of the assets by the trust from 
the grantor.57 The transfer of cash method is used infrequently, perhaps 
because of its vulnerability to attack by the Service. Where the trustee 
is restricted in his ability to use the trust cash except to purchase the 
grantor’s buildings and equipment, his independence may be ques
tioned.58 With the transfer of cash method, the Service can make a 
stronger argument that there is no business purpose to the whole trans
action. In the direct gift and leaseback arguably only the business 
reasons surrounding the lease should be examined;59 but in the gift, 
purchase and leaseback, inquiry can be focused on both the purchase 
and the lease.

56 See, e.g., Brooke v. United States, 468 F.2d 1155, 1157 (9th Cir. 1972); Brown v. 
Commissioner, 180 F.2d 926, 927 (3d Cir.), cert, denied, 340 U.S. 814 (1950); Skemp 
v. Commissioner, 168 F.2d 598, 599 (7th Cir. 1948).

57 See Consolidated Apparel Co. v. Commissioner, 207 F.2d 280 (7th Cir. 1953); Albert
T. Felix, 21 T.C. 794 (1954), nonacquiesced in, 1956-2 Cum. Bull. 10. When the busi
ness is transferred directly to the trust by gift, the trust has a transferred gift basis. 
Int. Rev. Code of 1954, § 1015. But if the trust purchases the property from the grantor, 
it secures the benefit of a cost basis. Id. § 1012. Thus it may take advantage of higher 
depreciation deductions. See note 8 supra and accompanying text. The grantor will 
recognize gain or loss on the sale. Int. Rev. Code of 1954, § 1001.

58 Cf. Johnson v. Commissioner, 86 F.2d 710 (2d Cir. 1936). In Johnson the trustee 
was under a duty to loan all or part of the trust corpus to the grantor’s husband. Id. 
at 711.

59See Brown v. Commissioner, 180 F.2d 926, 929 (3d Cir.), cert, denied, 340 U.S. 814 
(1950); Skemp v. Commissioner, 168 F.2d 598, 600 (7th Cir. 1948); Albert T. Felix, 21 
T.C. 794, 804 (1954), nonacquiesced in, 1956-2 Cum. Bull. 10; Beausang, Tax Court 
in Oakes Gives New Life to Trust Leaseback as a Tax Saving Device, 23 J. Taxation 
156 (1965); Froehlich, supra note 42, at 973-74; Oliver, supra note 9, at 30; Price, supra 
note 12. at 180-81. But see Brooke v. United States, 468 F.2d 1155, 1160 (9th Cir. 1972) 
(Ely, C.J., dissenting); Van Zandt v. Commissioner, 341 F.2d 440, 441-43 (5th Cir.), cert, 
denied, 382 U.S. 814 (1965); Stucky, supra note 12, at 397; cf. Alden B. Oakes, 44 T.C. 
524, 532 (1965), nonacquiesced in, 1967-1 Cum. Bull. 3.

60See Helen C. Brown, 12 T.C. 1095, 1101 (1949), rev’d, 180 F.2d 926 (3d Cir.), cert, 
denied, 340 U.S. 814 (1950). See also White v. Fitzpatrick, 193 F.2d 398, 400 (2d Cir. 
1951); W. FI. Armston Co. v. Commissioner, 188 F.2d 531, 533 (5th Cir. 1951).

61 12 T.C. 1095 (1949), rev'd, 180 F.2d 926 (3d Cir.), cert, denied, 340 U.S. 814 (1950).
&2Id. at 1101; accord, Kirschenmann v. Westover, 225 F.2d 69, 71 (9th Cir.), cert. 

The transfer of cash method is perhaps less vulnerable where the 
trust purchases property that the grantor did not own before the lease- 
back, especially if the property is essential to the taxpayer’s business.60 61 
The Tax Court in Helen C. Brcrwn^ reasoned that the transfer would 
not have been made unless the continuing management and control by 
the taxpayer was assured.62 This contention is inapplicable where the 
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trust uses its cash to purchase new property, since the taxpayer will not 
have had the property initially. However, five years later the Tax Court 
ignored the BroTim reasoning and allowed a rental deduction where a 
trust purchased property currently used in the business of the donors.63

denied, 350 U.S. 834 (1955); Sidney W. Penn, 51 T.C. 144, 151 (1968); I. L. Van Zandt, 
40 T.C. 824, 831 (1963), affd, 341 F.2d 440 (5th Cir.), cert, denied, 382 U.S. 814 (1965); 
Rev. Rul. 9, 1954-1 Cum. Bull. 20, 22.

63 See Albert T. Felix, 21 T.C. 794 (1954), nonacquiesced in, 1956-2 Cum. Bull. 10.
64 See Audano v. United States, 428 F.2d 251 (5th Cir. 1970); Irvine K. Furman, 45 

T.C. 360 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam).
65 See, e.g., Brooke v. United States, 468 F.2d 1155, 1157 (9th Cir. 1972) (transfer by 

warranty deed “unconditional and unencumbered”); Duffy v. United States, 343 F. Supp. 
4, 6 (S.D. Ohio 1972) (valid deed to property); Chace v. United States, 303 F. Supp. 513, 
514 (M.D. Fla. 1969), aff’d, 422 F.2d 292 (5th Cir. 1970) (per curiam) (warranty deed).

66 See, e.g., Audano v. United States, 428 F.2d 251, 254 (5th Cir. 1970) (notarized in
struments); Brown v. Commissioner, 180 F.2d 926, 927 (3d Cir.), cert, denied, 340 U.S. 
814 (1950); Skemp v. Commissioner, 168 F.2d 598, 599 (7th Cir. 1948).

67 See, e.g., Stearns Magnetic Mfg. Co. v. Commissioner, 208 F.2d 849, 851 (7th Cir. 
1954) (assignment of patent filed with Patent Office); Sidney W. Penn, 51 T.C. 144, 147 
(1968) (deduction denied where agreement and deeds not recorded for seven months); 
Irvine K. Furman, 45 T.C. 360, 363, 365 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per 
curiam) (deduction denied where IRS notified but no recording).

68See Kirschenmann v. Westover, 225 F.2d 69, 71 (9th Cir.), cert, denied, 350 U.S. 
834 (1955) (deduction denied where mortgagee not notified and where taxpayers seeking 
deduction remained vendees in possession); Irvine K. Furman, 45 T.C. 360, 365 (1966), 
aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam) (deduction denied where mortgagee not 
notified).

69 White v. Fitzpatrick, 193 F.2d 398, 399 (2d Cir. 1951), cert, denied, 343 U.S. 928 
(1952); John T. Potter, 27 T.C. 200, 204 (1956), acquiesced in, 1957-2 Cum. Bull. 6.

70 But payment of the gift tax merely evidences transfer of property and not a trans
fer of all the dominion and control necessary for a valid gift under income tax law. 
Reliance upon the validity of the trust under applicable state law likewise is misplaced 
since the tax consequences of the transaction are determined under federal income tax 
law. See Jack Wiles, 59 T.C. 289, 295-99 (1972); Irvine K. Furman, 45 T.C. 360, 363-64, 
365 n.7 (1966), aff'd, 381 F.2d 22 (5th Cir. 1967) (per curiam).

FORMALITIES OF TRANSFER

Adherence to formalities in creation of the trust and transfer of 
property tends to negate the Service’s contention that the transaction 
is a sham.64 Execution of a written trust instrument and delivery of a 
written deed of the trust property65 demonstrates that the grantor no 
longer regards himself as the owner of the property. The trust should 
be evidenced by a written trust instrument,66 notification of change of 
ownership, especially to creditors, should be made, documents of 
transfer recorded,67 and if the property is mortgaged, the mortgagee 
must be informed.68 Taxpayers should file gift tax returns69 and pay 
gift taxes to create evidence of a transfer of dominion and control to 
the trust.70
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THE TRUSTEE

The pivotal factor in many of the gift and leaseback cases has been 
the independence of the trustee.71 Since the trustee has fiduciary obli
gations to exercise the powers of ownership over the trust property so 
as to safeguard the interest of the named beneficiaries, an independent 
trustee is strong evidence that the grantor no longer retains the inci
dents of ownership.72 One possible standard of independence is com
pliance with sections 671-77 of the Code under which the grantor will 
be treated as owner of the trust if he or a nonadverse party retains 
specified powers.73

71 See Brooke v. United States, 468 F.2d 1155, 1157 (9th Cir. 1972); Skemp v. Commis
sioner, 168 F.2d 598, 599 (7th Cir. 1948); Hall v. United States, 208 F. Supp. 584, 588 
(N.D.N.Y. 1962); Failor v. Commissioner, 66-2 U.S. Tax Cas. li 9766, at 87,482 (W.D. 
Wash. 1966); Price, supra note 12, at 178-79; Simmons, supra note 4, at 424.

72 See Brown v. Commissioner, 180 F.2d 926, 929 (3d Cir. 1950); Skemp v. Commis
sioner, 168 F.2d 598, 599, 600 (7th Cir. 1948); Duffy v. United States, 343 F. Supp. 4, 6, 
9 (S.D. Ohio 1972); Chace v. United States, 303 F. Supp. 513, 516 (N.D. Fla. 1969);
422 F.2d 292 (5th Cir. 1970) (per curiam); Alden B. Oakes, 44 T.C. 524, 530-32 (1965), 
nonacquiesced in, 1967-1 Cum. Bull. 3; Oliver, supra note 9, at 35.

73 Int. Rev. Code of 1954, § 672. An adverse party is “any person having a substantial 
beneficial interest in the trust which would be adversely affected by the exercise or 
nonexercise of the power which he posseses respecting the trust.” Id. § 672(a). Non
adverse parties include related or subordinated parties such as the grantor’s spouse if 
living with him, father, mother, issue, brother or sister. Id. § 672(c); 6 J. Mertens, 
supra note 10, § 37.03, at 10.

74See Van Zandt v. Commissioner, 341 F.2d 440 (5th Cir.), cert, denied, 382 U.S. 814 
(1965); Hall v. United States, 208 F. Supp. 584, 588 (N.D.N.Y. 1962). In Van Zandt 
the Fifth Circuit found that all the statutory tests were met so that the trust income 
could be taxed to the trust and not the settlor; yet it refused to recognize that the 
trustee was independent for purposes of the rental deduction where his only duty was 
to receive predetermined rental payments. 341 F.2d at 443; see Irvine K. Furman, 45 
T.C. 360, 364, 366 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam) (not independent 
because of passive acquiesence to grantor). But see Duffy v. United States, 343 F. Supp. 
4, 8 (S.D. Ohio 1972) (rental deduction allowed where the trust met the minimal statu
tory requirements and grantor had only a possibility of recovering accumulated income 
by amending the trust after the 10 year term.)

75 See Duffy v. United States, 343 F. Supp. 4, 5, 6 (S.D. Ohio 1972); Alden B. Oakes, 
44 T.C. 524, 525, 529 (1965), nonacquiesced in, 1956-2 Cum. Bull. 10. But see Hall v. 
United States, 208 F. Supp. 584, 588 (N.D.N.Y. 1962).

™ See Skemp v. Commissioner, 168 F.2d 598, 599 (7th Cir. 1948); Albert T. Fehx, 21 

Although compliance with these standards is necessary in the case 
of a short-term trust, the courts have not found such compliance to 
be sufficient evidence of the independence of the trustee in the gift and 
leaseback.74 Instead, the courts have used a more subjective test, with 
the focus on the identity of the trustee and his general relationship to 
the grantor. When the trustee is a savings institution75 or a trust com
pany,76 the independence of the trustee rarely is questioned. Some 
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courts have held that the grantor’s attorney,77 accountant,78 or em
ployee79 are sufficiently independent. Yet the position of individual 
professionals is uncertain. In Audano v. United States8® the Fifth Cir
cuit found that the grantor’s attorney and accountant were not inde
pendent where they served as co-trustees with the grantor and failed 
to exercise ordinary fiduciary duties in the management of the property.81 
Where members of the grantor’s family are the trustees, the courts are 
likely to find that the grantor exercises the same informal control82 as 
he does where there is a direct gift without a trust to a family member.83

T.C. 794, 798 (1954), nonacquiesced in, 1956-2 Cum. Bull. 10. But see Hall v. United 
States, 208 F. Supp. 584, 588 (N.D.N.Y. 1962).

77 Consolidated Apparel Co. v. Commissioner, 207 F.2d 580, 582 (7th Cir. 1953); Brown 
v. Commissioner, 180 F.2d 926, 927 (3d Cir.), cert, denied, 340 U.S. 814 (1950).

78 John T. Potter, 27 T.C. 200, 203 (1956), acquiesced in, 1957-2 Cum. Bull. 6 (ac
countant co-trustee with grantor’s wife and father).

79 Commissioner v. Greenspun, 156 F.2d 917, 919 n.l (5th Cir. 1946).
80 428 F.2d 251 (5th Cir. 1970).
81 Id. at 255, 258.
82See Chace v. United States, 303 F. Supp. 513 (M.D. Fla. 1969), aff’d, 422 F.2d 292 

(5th Cir. 1970) (per curiam) (wife and brother-in-law); Irvine D. Furman, 45 T.C. 
360. 362 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam) (wife); Rev. Rul. 9, 1954-1 
Cum. Bull. 20, 22 (wife one of two trustees). Only in John T. Potter, where the 
grantor’s wife and father were co-trustees with the grantor’s accountant, have close 
relatives been found to be independent trustees. 27 T.C. 200, 213 (1956), acquiesced in, 
1957-2 Cum. Bull. 6.

83 See White v. Fitzpatrick, 193 F.2d 398, 401 (2d Cir. 1951), cert, denied, 343 U.S. 
928 (1952); notes 47-55 supra and accompanying text.

84 See Van Zandt v. Commissioner, 341 F.2d 440, 443 (5th Cir.), cert, denied, 382 U.S. 
814 (1965); Jack Wiles, 59 T.C. 289, 297 (1972); Sidney W. Penn, 51 T.C. 144, 154 
(1968).

83 468 F.2d 1155 (9th Cir. 1972).
83 Id. at 1157.
87 Id. at 1158-59. The court refused to follow its prior opinion in Kirschenmann v. 

Westover which found no trust in a similar gift and leaseback where the taxpayer’s 
brother was appointed guardian of the taxpayer’s daughter. 225 F.2d 69, 70 (9th Cir.), 
cert, denied, 350 U.S. 834 (1955); see 468 F.2d at 1159 (Ely, C.J., dissenting).

88 468 F.2d at 1158.

Since a showing of the independence of the trustee has been required 
to validate a gift and leaseback transaction, courts usually have denied 
the rental deduction where the grantor is both lessee and trustee.84 
However, in the recent case of Brooke v. United States85 the Ninth 
Circuit extended the class of acceptable trustees to include a taxpayer 
who was appointed guardian of his children after conveyance to them 
of property which included his office.86 The court held that a guardian
ship constituted a trust87 and that the procedures of court administra
tion would assure that the taxpayer adequately would fulfill his fiduciary 
duties as guardian.88 Brooke, however, represents more the triumph of 
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one taxpayer’s brinkmanship rather than solid precedent for future 
cases. To distinguish the Brooke guardianship from those self-settled 
trusts where the deduction has been denied is to rely overly upon the 
supervision of a probate court which will merely require a yearly 
accounting. The taxpayer who operates in a dual capacity as guardian
trustee and lessee has retained the same control over the property and 
any attempted appearance of arm’s length negotiation between trustee 
and lessee must be rejected as a sham.

CONTROLS BY THE GRANTOR

The division of controls exercisable over the trust property by the 
donor and the trustee is significant in determining whether the rental 
deduction will be allowed. If the grantor has retained substantially 
the same control over the property as before the transfer, the rental 
deduction will be denied.89 Section 67490 and 67591 of the grantor trust 
provisions of the Code are not determinative of the allowance of the 
rental deduction for a gift and leaseback.92 Nevertheless, the statutory 
focus on the controls retained by the grantor rather than those sur
rendered to the trustee also has been utilized to determine whether the 
complete transfer necessary for allowance of the rental deduction has 
been made.93

89 See, e.g., Brooke v. United States, 468 F.2d 1155, 1160 (9th Cir. 1972) (Ely, C.J., 
dissenting); Van Zandt v. Commissioner, 341 F.2d 440, 443 (5th Cir.), cert, denied, 382
U.S. 814 (1965); Jack Wiles, 59 T.C. 289, 298-99 (1972); Sidney W. Penn, 51 T.C. 144, 
150 (1968). One commentator has criticized this standard as emphasizing physical 
occupancy and ignoring the conceptual differences between rights of ownership and 
obligations as a lessee. See Oliver, supra note 9, at 34.

90 Int. Rev. Code of 1954, § 674. The grantor is treated as owner of a portion of the 
trust if the grantor or a nonadverse party has a power to dispose of the beneficial enjoy
ment of the income or corpus. See Treas. Reg. § 1.674 (a)-1 (1956).

91 Int. Rev. Code of 1954, § 675. The grantor is taxable on the income of a trust where 
the administrative control of the trust is exercisable primarily for the benefit of the 
grantor rather than of the beneficiaries. Id.

92 See note 30 supra and accompanying text.
93 See Duffy v. United States, 343 F. Supp. 4, 6 (S.D. Ohio 1972); Hall v. United 

States, 208 F. Supp. 584, 588 (N.D.N.Y. 1962); Sidney W. Penn, 51 T.C. 144, 150-52 
(1968); John T. Potter, 27 T.C. 200, 213 (1956), acquiesced in, 1957-2 Cum. Bull. 6; Price, 
supra note 12, at 178-80.

94See Van Zandt v. Commissioner, 341 F.2d 440, 443 (5th Cir.), cert, denied, 382 U.S. 
814 (1965); Brown v. Commissioner, 180 F.2d 926, 927 (3d Cir.), cert, denied, 340 U.S. 
S14 (1950); Duffy v. United States, 343 F. Supp. 4, 8-9 (S.D. Ohio 1972).

In most cases courts have examined primarily the powers delineated 
in the trust instrument rather than the powers actually exercised by 
the grantor.94 Courts have been most critical of retention by the grantor 
of powers to restrict the trustee’s right to operate, manage, and sell the 
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property.95 The grantor’s right to control the investment policy of the 
trust may indicate retained control.96

e5See Van Zandt v. Commissioner, 341 F.2d 440, 443 (5th Cir.), cert, denied, 382 U.S. 
814 (1965); Hall v. United States, 208 F. Supp. 584, 587 (N.D.N.Y. 1962); Irvine K. 
Furman, 45 T.C. 360, 364-65 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam). 
The trustee who possesses those rights is held to be an absolute owner. See Brown v. 
Commissioner, 180 F.2d 926, 927 (3d Cir.), cert, denied, 340 U.S. 814 (1950); Duffy v. 
United States, 343 F. Supp. 4, 8-9 (S.D. Ohio 1972); 6 J. Mertens, supra note 10, § 37.18, 
at 64-70. But see Chace v. United States, 303 F. Supp. 513, 516 (M.D. Fla. 1970); Sidney 
W. Penn, 51 T.C. 144, 147 (1968).

96 See Jack Wiles, 59 T.C. 289, 298 (1972). See also Irvine K. Furman, 45 T.C. 360, 
364-65 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam); A.A. Skemp, 8 T.C. 415, 
417 (1947); rev'd, 168 F.2d 598 (7th Cir. 1948). Where the taxpayer has no control over 
investments the Tax Court has found that a valid assignment and delivery has been 
made to the trustee. See John T. Potter, 27 T.C. 200, 213-14 (1956), acquiesced in, 1957-2 
Cum. Bull. 6; Albert T. Felix, 21 T.C. 794, 802 (1954), nonacquiesced in, 1956-2 Cum. 
Bull. 10.

97 See Sidney W. Penn, 51 T.C. 144, 153 (1968); Albert T. Felix, 21 T.C. 794, 804 
(1954), nonacquiesced in, 1956-2 Cum. Bull. 10; 6 J. Mertens, supra note 10, § 37.34.

98 Compare Hall v. United States, 208 F. Supp. 584, 587-88 (N.D.N.Y. 1962) (disal
lowing deduction) with Alden B. Oakes, 44 T.C. 524, 532 (1965), nonacquiesced in, 1967-1 
Cum. Bull. 3 (upholding deduction since approval ordinary and insignificant). See 
A.A. Skemp, 8 T.C. 415, 418 (1947), rev'd, 168 F.2d 598 (7th Cir. 1948). See also Albert 
T. Felix, 21 T.C. 794 (1954), nonacquiesced in, 1956-2 Cum. Bull. 10.

99 See Commissioner v. Greenspun, 156 F.2d 917, 919 n.l (5th Cir. 1946); Alden B. 
Oakes, 44 T.C. 524, 527 (1965), nonacquiesced in, 1967-1 Cum. Bull. 3; A.A. Skemp, 8 
T.C. 415, 418 (1947), rev'd, 168 F.2d 598 (7th Cir. 1948).

190 21 T.C. 794 (1954), nonacquiesced in, 1956-2 Cum. Bull. 10.
101 Id. at 804; see G.G. Bogert & G.T. Bogert, The Law of Trusts and Trustees 

§ 542, at 458-63 (2d ed. 1964); Webster, supra note 9.
102See Brown v. Commissioner, 180 F.2d 926, 929 (3d Cir.), cert, denied, 340 U.S. 814 

(1950); Skemp v. Commissioner, 168 F.2d 598, 599 (7th Cir. 1948); Duffy v. United 
States, 343 F. Supp. 4, 6 (S.D. Ohio 1972). But cf. Alden B. Oakes, 44 T.C. 524, 529 
(1965), nonacquiesced in, 1967-1 Cum. Bull. 3; Albert T. Felix, 21 T.C. 794, 802, 804 
(1954), nonacquiesced in, 1956-2 Cum. Bull. 10; Beausang, supra note 59, at 158.

The retention by the grantor of administrative powers over the trust 
has furnished grounds for denial of the rental deduction.97 Courts have 
split as to whether the power to require an accounting of the trustee, 
not prohibited under section 675, voided the leaseback rental deduc
tion.98 However, the grantor’s power to remove the trustee and appoint 
a successor has been found to be unimportant in the gift and leaseback.99 
An exculpatory provision freeing the trustee from liability for assumed 
business risks may indicate retained control, but in Albert T. Felix1™ 
the Tax Court found the provision permissible where the trustee other
wise had broad administrative powers.101

Other cases stress the actual independence of the trustee.102 This 
appears to be the better approach for analyzing the gift and leaseback 
since the realities of the relationship of the parties rather than paper 
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constructs should determine whether the transaction is recognizable for 
tax purposes. Where the trustee does not act like a fiduciary protect
ing the beneficiary’s interest, courts have found that control and owner
ship have not passed to the trustee.103 But the trustee who actively 
engages in the management of the property, enters into arms-length 
negotiations with the grantor-lessee over the terms of the lease, and 
obtains the best terms and rentals possible, has been found to be actually 
independent.104

103 See Audano v. United States, 428 F.2d 251, 258 (5th Cir. 1970); Jack Wiles, 59 
T.C. 289 (1972); Sidney W. Penn, 51 T.C. 144, 152 (1968); Irvine K. Furman, 45 T.C. 
360, 364 (1966), affd, 381 F.2d 22 (5th Cir. 1967) (per curiam).

104 See Alden B. Oakes, 44 T.C. 524, 530-31 (1965) (bank as trustee with letters of 
guardianship); Albert T. Felix, 21 T.C. 794, 802, 804 (1954), nonacquiesced in, 1956-2 
Cum. Bull. 10 (trustee asserted demands for payment of rent where taxpayers were 
in default).

105 180 F.2d 926 (3d Cir.), cert, denied, 340 U.S. 814 (1950).
106 See Skemp v. Commissioner, 168 F.2d 598, 600 (7th Cir. 1948); Duffy v. United 

States, 343 F. Supp. 4 (S.D. Ohio 1972); Alden B. Oakes, 44 T.C. 524, 532 (1965), non
acquiesced in, 1967-1 Cum. Bull. 3; John T. Potter, 27 T.C. 200, 204 (1956), acquiesced 
in, 1957-2 Cum. Bull. 6; Albert T. Felix, 21 T.C. 794, 803-04 (1954), nonacquiesced in, 
1956-2 Cum. Bull. 10.

107 See notes 199-214 infra and accompanying text.
108 208 F. Supp. 584 (N.D.N.Y. 1962).
loo Id. at 587.
no Id. at 588.
in The district court held in the alternative that the rental deduction should be denied 

because the grantor retained a prohibited equity in the property. Id.

Since the decision in Bro'um v. Commissioner,105 the prearrangement 
of the gift and leaseback has not been a ground for impugning the actual 
independence of the trustee; so long as the trustee otherwise acts as 
owner, prearrangement does not defeat the rental deduction.106 The 
prearranged agreement still remains important when the Service argues 
there is no business purpose to the transaction. There the prearrangement 
reinforces the step transaction analysis that the gift and leaseback are 
interdependent and lack business meaning.107 108

In Hall v. United States™ the actual independence of the trustee 
was challenged where the grantor retained a reversion after the 10 year 
trust term and the right to settle accounts.109 In a novel argument the 
district court held that the reversion prevented the trustee from being 
independent by restricting his full freedom of action in dealing with 
the property.110 This result seems unnecessarily harsh since the cor
porate fiduciary was otherwise independent during the term of the 
trust. The Service argued in Hall that the presence of a reversion in the 
grantor was the retention of an equity in the property prohibited by 
section 162(a) (3).111 However, the district court seems to have broad
ened the application of this concept to include the independence of the 
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trustee. The retention of a reversion should not be grounds for impeach
ing the trustee’s independence unless it can be triggered at the grantor’s 
will by revocation or amendment of the trust.112

112See Duffy v. United States, 343 F. Supp. 4 (S.D. Ohio 1972); Price, supra note 12, 
at 179.

n® Int. Rev. Code of 1954, § 673.
114 An equity in property has been defined as “a right of redemption, a reversionary 

interest, a right to specific performance, or in general any right respecting property 
which traditionally would have been enforceable by means of an equitable remedy.” 
Alden B. Oakes, 44 T.C. 524, 531 (1965). Literally applied this definition would seem 
to prohibit the rental deduction where the lessee has any right enforceable at equity. 
See Froehlich, supra note 42, at 974-75; Johnson, Lessee Improvements to Leased Property 
and Option to Purchase, 1954 N.Y.U. Inst, on Fed. Tax. 75, 89-90; Note, Tax Treatment 
of the Lease with Option to Purchase: Is Allocation the Answer?, 11 Tax L. Rev. 65, 
68-70 (1955). The legislative history of this provision suggests that it was adopted to 
prevent the deduction of mortgage payments. See 4A J. Mertens, supra note 10, at 
489; Johnson, supra at 89; Note, supra at 68-69. In Kirschenmann v. Westover a farmer 
conveyed to his children realty which was encumbered by a mortgage on which he 
remained primarily liable, and then leased it back. 225 F.2d 69 (9th Cir. 1955). The 
court found that the transaction lacked reality for tax purposes. Id. at 71. A concurring 
opinion emphasized that the grantor retained an equity of redemption in the property. 
Should the mortgage be foreclosed, the taxpayer would have a right of redemption. Id. 
at 71 (Fee, C.J., concurring).

Each rental payment in Kirscherrmarm in a sense increased the ownership interest of 
the grantor. Some commentators see an analogy between the leaseback with an option 
to purchase and the gift and leaseback and therefore suggest that the test of similarity 
of rental and purchase payments be utilized in the latter instance also. If the payments 
will result in ownership of the property, they should not be deductible. If they are 
merely for temporary use, then they should be deductible as rent. See Froelich, supra 
note 42, at 976; Oliver, supra note 9, at 37. See also 4A J. Mertens, supra note 10, 
§ 25.109. These writers would restrict the meaning of “equity” to a present interest 
rather than a future interest in the property. In reality, however, the grantor, by re
taining a reversion, has an equity in the property. He is merely postponing present 
enjoyment of the ownership interest which will probably be ownership of substantially 
appreciated property at the end of the short term trust. The trust will never realize 
the value of this appreciation unless at sometime during the trust term it renegotiates 
the lease for a higher rental payment to reflect the increase.

115 See Chace v. United States, 303 F. Supp. 513, 516 (M.D. Fla. 1970); Thomas B. 
Gibbons, 70-1 U.S. Tax Cas. 51 9365, at 83,348 (D.N.M. 1970); Sidney W. Penn, 51 T.C. 

PRESENCE OF A REVERSION AND REVOCABILITY

Section 673 permits a grantor to retain a reversion in the trust prop
erty after a 10 year term.113 In gift and leaseback cases where the 
corpus definitely will revert to the grantor at the end of the trust, the 
Service asserts that section 162(a)(3) prohibits the deduction to the 
taxpayer who has retained an equity in the property and that a rever
sion constitutes such an equity.114 This argument has been successful, 
and the deduction denied in every case where the grantor retained a 
reversion.115
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The taxpayer in Alden B. Oakes116 skirted this prohibition by a ques
tionable maneuver. The deduction was allowed when the taxpayer, 
shortly after the creation of the trust, conveyed his reversionary interest 
to his spouse.117 The Tax Court held that the transfer of the reversion 
completely terminated the taxpayer’s interest in the property and left 
him with no equity.118 119 But other taxpayers in Sidney W. Penn110 and 
Chace v. United States120 were denied rental deductions despite transfer 
of their reversions to their wives.121 In Chace the transfer was ineffec
tive since it occurred after the tax years for which the rental deductions 
were sought.122 The court in Sidney W. Penn found that the transfer 
did not actually divest the taxpayer of dominion and control over the 
property.123

144, 149-50 (1968). Surprisingly the argument that a reversion is a retained equity was 
not litigated vigorously in some cases where reversions were present. See Van Zandt 
v. Commissioner, 341 F.2d 440 (5th Cir.), cert, denied, 382 U.S. 814 (1965); Hall v. 
United States, 208 F. Supp. 584, 588 (N.D.N.Y. 1962); Irvine K. Furman, 45 T.C. 360, 366 
(1966).

116 44 T.C. 524 (1965), nonacquiesced in, 1967-1 Cum. Bull. 3.
in Id. at 528.
us Id. at 531. The Tax Court also rejected the argument that retention of the power 

to approve and settle accounts constituted an equity. Id. Where the taxpayer either 
wishes to retain the reversion or cannot divest himself of it, an alternative method is 
to have the taxpayer’s controlled corporation or professional services corporation rent 
the property. The corporate lessee is a separate tax entity, and the deduction has been 
allowed. See Jenn v. United States, 70-1 U.S. Tax Cas. 5J 9264 (S.D. Ind. 1970); McMil
lian v. United States, 69-2 U.S. Tax Cas. 9633 (N.D. Tex. 1969). But where a partner
ship pays rent to a trust and the partners have a reversionary interest, the deduction has 
been denied on the grounds that the partnership is a mere reporting entity and conduit 
for income to the partners who retain an equity. See Audano v. United States, 428 F.2d 
251 (5th Cir. 1970); Hall v. United States, 208 F. Supp. 584 (N.D.N.Y. 1962); Price, 
supra note 12, at 177-78.

119 51 T.C. 144 (1968).
120 303 F. Supp. 513 (M.D. Fla. 1969), aff’d, 422 F.2d 292 (5th Cir. 1970) (per curiam).
121 Id. at 516; 51 T.C. at 149.
122 303 F. Supp. at 516.
123 51 T.C. at 154.
124 Int. Rev. Code of 1954, § 676.
125 343 F. Supp. 4 (S.D. Ohio 1972).
120 Id. at 10.

For the grantor to avoid taxation on the income of a short-term trust, 
the trust must be irrevocable for a period of at least 10 years.124 The 
issues of revocability and possible reversion to the taxpayer were both 
presented in the recent case of Duffy v. United States.125 At the time 
the taxpayer claimed the rental deduction, he had the power to amend 
or revoke the trust after a period of 10 years and 30 days.126 The court, 
stressing compliance with sections 671-77, allowed the rental deduction 
and ignored prior case law holding such compliance alone insufficient 
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to validate a gift and leaseback.127 Acknowledging that the taxpayer 
had a possibility of recovering income and the trust property by amend
ment of the trust after 10 years, the district court held that this was not 
a retained equity within the meaning of section 162(a) (3).128 Accept
ance of this method of skirting the prohibition of section 162(a)(3) 
may weaken the impact of prior case law demanding complete divesti
ture of the trust.

127 Id. at 6-8.
128 Id. at 8.
129 Int. Rev. Code of 1954, § 677.
130 Id. § 677 (b); see 6 J. Mertens, supra note 10, §§ 37.09, 37.47.
131 Int. Rev. Code of 1954, § 677 (b); see 6 J. Mertens, supra note 10, § 37.47, at 120- 

21; G.G. Bogert & G.T. Bogert, supra note 101, § 268.15, at 274.
132 See, e.g., Duffy v. United States, 343 F. Supp. 4, 5 (S.D. Ohio 1972); Chace v. 

United States, 303 F. Supp. 513, 514 n.l (M.D. Fla. 1969), aff’d, 422 F.2d 292 (5th Cir. 
1970) (per curiam); Sidney W. Penn, 51 T.C. 144, 147 (1968). In two cases taxpayers 
tried to avoid the operation of section 677(b) by providing that no part of the income 
therefrom could be used to discharge the taxpayer’s obligations of support. See id. at 
147; John T. Potter, 27 T.C. 200 (1956). The Tax Court in John T. Potter upheld the 
validity of the transaction by noting that no income was actually used for support. Id. 
at 204. But in Sidney W. Penn the Tax Court found a conflict between this provision 
and another giving the trustee discretion to apply the income for the maintenance and 
support of the beneficiaries and to invade the corpus in an emergency. 51 T.C. at 147; 
see Ehrlich, The Effective Use of Support Trusts: Trusts for Minors, Custodian 
Statutes, Gifts of Future Interests, N.Y.U. 19th Inst, on Fed. Tax. 729, 737-38 (1961); 
Webster, supra note 9, at 350.

133 468 F.2d 1155 (9th Cir. 1972).
134 Id. at 1157.

USE OF INCOME FOR GRANTOR’S OBLIGATIONS

In recognition of the Clifford principle that the grantor who has 
provided income to be used for his benefit should be taxed on it, section 
677 taxes the grantor on any income which is used to discharge his legal 
obligations.129 Thus, the grantor is taxed on trust income that actually is 
used to support a person he is legally obligated to support.130 The 
income is not taxable to the grantor, however, merely because it may 
be applied at the discretion of the trustee to the support of such a 
person;131 in most of the gift and leaseback cases the trustee was given 
the discretion to apply the income for the maintenance and support 
of the beneficiaries.132

The determinative factor in section 677(b) situations is what ex
penditures constitute legal support or maintenance. In Brooke v. United 
States1™ the taxpayer deeded to his children property containing a 
pharmacy, a rental apartment and his medical offices.134 Appointed 
guardian of his children by the Montana State Probate Court, the tax
payer collected rents, including payment to himself as guardian of the 
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reasonable rental value of his offices, and applied the monies to the 
children’s insurance, health care, and education.135 The Service con
tended that the expenditures constituted legal obligations of support 
under section 677(b), that the trust income was taxable to the guardian, 
and that no rental deduction should be allowed.136 The Ninth Circuit, 
in affirming the district court’s finding for the taxpayer, held that local 
law governed in determining legal support obligations and that the 
taxpayer’s expenditures, which included music, swimming and public 
speaking lessons, and travel expenses for an asthmatic child, were not 
legal obligations of the father.137

135 id.
136 id.
Wild. at 1158.
138 Int. Rev. Code of 1954, § 677(a)(1). The grantor is taxable on any portion of a 

trust whose income may be distributed to the grantor or the grantor’s spouse. See Jack 
Wiles, 59 T.C. 289, 300-02 (1972); Irvine K. Furman, 45 T.C. 360, 366 (1966), aff'd, 
381 F.2d 22 (5th Cir. 1967) (per curiam); Price, supra note 12, at 182-86. See also 
Victor Rakowsky, 17 T.C. 876 (1951); Ralph W. Conant, 7 T.C. 453 (1946); Herbert 
A. Loeb, 5 T.C. 1072 (1945), affd, 159 F.2d 549 (7th Cir. 1946); 6 J. Mertens, supra 
note 10, § 37.09.

139 59 T.C. 289 (1972).
140 Id. at 301-02.
141 Id. Application of § 677(a) (1) also was urged in Irvine K. Furman on the grounds 

that the taxpayer realized income because of an indebtedness paid by the trust. See 45 
T.C. 360, 366 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam). Since there was 
a reversion in Furman, the Service also argued that section 677(a)(2) applied and con
tended that payment of the mortgage debt was an accumulation of income for future 
distribution to the grantor. Resolution of that contention was avoided but the court 
noted that the value of the taxpayer’s reversionary interest was enhanced to the extent 
of the amortized portion of the mortgage payments. Id. at 367; see Duffy v. United 
States, 343 F. Supp. 4, 8 (S.D. Ohio 1972); Price, supra note 12, at 184. Such an argu
ment could not be made in Jack Wiles since the taxpayers there had no reversionary 
interest to trigger the application of section 677(a) (2). See 59 T.C. at 301.

Where the trustee is required by the trust agreement to assume mort
gage payments on the property transferred for which the grantor re
mains liable, the Service has contended that the income used for such 
payments should be taxable to the grantor under section 677(a)(1).138 
This view prevailed in Jack Wiles139 where the transferred property was 
subject to a preexisting mortgage upon which the grantors remained 
primarily liable.140 The taxpayers were held taxable on trust income 
used to pay the debt because the trust instrument had not transferred 
liability to the trust.141

The Lease

In addition to proving that the taxpayer has made a complete trans
fer of the property to the trust, the leaseback must evidence a true 
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lessor-lessee relationship.142 Not only is a valid lease necessary to show 
that the rental payments were required for the use of the property,143 
but the terms of the lease can be significant in measuring the extent of 
control the donor has retained over the property and the bona fides of 
the entire gift and leaseback transaction.144

142 See Duffy v. United States, 343 F. Supp. 4, 6 (S.D. Ohio 1972) (written lease one 
factor leading to deductibility of rentals); Sidney W. Penn, 51 T.C. 144, 152 (1968) 
(informal manner of dealing under lease casts doubt on entire transaction); Albert T. 
Felix, 21 T.C. 794, 804 (1954) (both sale and lease arrangements regarded as bona fide 
transactions; deduction allowed).

143 Jnt. Rev. Code of 1954, § 162(a) (3).
144 See Jack Wiles, 59 T.C. 289, 298-99 (1972); Cohen, supra note 35, at 45; Webster, 

supra note 9, at 335.
145 See Sidney W. Penn, 51 T.C. 144, 152 (1968).
146 Id.; Price, supra note 12, at 181.
147See, e.g., Brown v. Commissioner, 180 F.2d 926, 928 (3d Cir.), cert, denied, 340 

U.S. 814 (1950); Duffy v. United States, 343 F. Supp. 4, 6 (S.D. Ohio 1972); Alden B. 
Oakes, 44 T.C. 524, 527 (1965); Albert T. Felix, 21 T.C. 794, 800-01 (1954); Price, supra 
note 12, at 181. One exception to this general rule is Brooke v. United States where 
the court regarded the lack of a written lease as indicative of the taxpayer’s loss of 
control over the property since the month to month tenancy could be terminated at 
any time by the guardian. 468 F.2d 1155, 1157 (9th Cir. 1972). While the likelihood 
of termination may be real where the guardian is an independent third party, the court 
failed to recognize that where the taxpayer serves as guardian, it is highly unlikely that 
the tenancy would be terminated unless it served the financial interests of the taxpayer.

448 See Cohen, supra note 35, at 45; Webster, supra note 9, at 356.
149 Deductions have been allowed in cases where the lease term was identical to the 

term of the trust. See Skemp v. Commissioner, 168 F.2d 598 (7th Cir. 1948), rev’g 8 

The lease should be a written document. The fact that a lease is 
written or oral would not ordinarily affect the nature of the parties’ 
obligation for the purposes of section 162(a)(3) deductibility in an 
arms-length transaction.145 However, in gift and leaseback arrange
ments, where dealings are often between family members, adherence to 
the formalities in conducting negotiations and performance of the lease 
covenants lends support to the good faith of the parties and the “busi
ness” nature of the transaction.146 Although not a controlling factor, 
the lease has been a written document in most cases where the deduction 
has been allowed.147

BASIC LEASE PROVISIONS

In planning a successful gift and leaseback transaction, the term of 
the lease and the portion of the property to be leased back to the tax
payer merit close attention. The length of the lease in relation to the 
term of the trust is one way of measuring the retention of control by 
the grantor.148 Although its particular weight in determining whether 
the rental deduction will be allowed is unclear,149 where the lease and 
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trust terms are identical, the Service could contend that the taxpayer 
has relinquished no control over the property.150 However, the tax
payer could argue that after the transfer to the trust, his use of the 
property is conditioned upon the payment of rent pursuant to a legal 
obligation.151 The trustee, in securing for the beneficiaries the longest 
possible term for the lease, merely has performed his function of man
aging the trust corpus so as to yield a reasonable income.152 The long 
term assures that the trust will not lose revenue through periodic 
vacancies in the property. If the rental amounts paid by the taxpayer 
are within the range of the fair rental value of the property, there is 
no reason why a stranger should be preferred as a tenant.

T.C. 415, 418 (1947) (20 year trust; 10 year lease with option to renew for additional 
10 years); Alden B. Oakes, 44 T.C. 524 (1965) (11 year trust and 11 year lease). How
ever, deductions have been denied where the lease term was shorter than the term of 
the trust, but other factors militated against allowing the deduction. See Hall v. United 
States, 208 F. Supp. 584 (N.D.N.Y. 1962) (two year lease; trust to last for 10 years); 
Irvine K. Furman, 45 T.C. 360 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam) 
(10 year trust with two year leaseback); cf. Kirschenmann v. Westover, 225 F.2d 69 
(9th Cir.), cert, denied, 350 U.S. 834 (1955) (property deeded in fee without trust, five 
year lease deduction denied because of excessive rentals).

150 See Cohen, supra note 35, at 45.
isi See Skemp v. Commissioner, 168 F.2d 598, 600 (7th Cir. 1948); Oliver, supra note 

9, at 34.
152 It is the fiduciary duty of the trustee to make the trust corpus productive. See 

Restatement (Second) of Trusts § 181 (1959); G.G. Bogert & G.T. Bogert, supra 
note 101, § 611.

153 See Webster, supra note 9, at 355-56.
154 See Cohen, supra note 35, at 45; Webster, supra note 9, at 356.
155 For the taxpayer who is reluctant to rely on the trustee’s willingness to renew 

the lease, an option to renew could be considered. In the early case of Skemp v. Com
missioner the deduction was allowed despite the fact that the 10 year lease coupled 
with an option to renew for an additional 10 years was equivalent to the trust term. 
168 F.2d 598 7th Cir. 1948), rev’g 8 T.C. 415, 418 (1947). However, in the recent case 
of Cbace v. United States the option to renew was viewed unfavorably by the court 
as evidencing control by the taxpayer. 303 F. Supp. 513, 516 (M.D. Fla. 1969), aff’d, 
422 F.2d 292 (5th Cir. 1970) (per curiam). In Cbace the trust had a 10 year term and 
although the initial lease was only for a three year period, the taxpayer could renew the 

The taxpayer who has created a long term irrevocable trust with the 
property passing to the beneficiaries on termination need not be as 
cautious about leasing the property back for a long term.153 By convey
ing the property without any reversion he has demonstrated relinquish
ment of control. However, even in this case the better approach would 
be to lease back the property for a short term in relation to the term of 
the trust.154 As long as the relationship between the taxpayer and the 
trustee remains mutually advantageous, securing renewal of the lease 
should pose no problems.155 A short term lease also lends support to 
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the assertion that the trustee is independent since the fiduciary will have 
the opportunity to determine at the end of the lease whether the trust 
property is being utilized most productively.156

lease for additional three year periods at the same rental. Id. at 514. Thus, the options, 
when combined with the lease, allowed the taxpayer to control the property for nearly 
the entire trust term. There would seem to be little ground for objection, however, if 
the lease term, when combined with a single option, is still substantially shorter than 
the term of the trust.

156 See Cohen, supra note 35, at 45.
157 Cf. Webster, supra note 9, at 343-44.
158 See Brief for Appellant (United States) at 14, Brooke v. United States, 468 F.2d 

1155 (9th Cir. 1972). The “earning power of the taxpayer” argument is derived from 
an early gift and leaseback case which disallowed the rental deduction to the taxpayers 
on the grounds that the rentals were excessive. Kirschenmann v. Westover, 225 F.2d 
69, 70-71 (9th Cir.), cert, denied, 350 U.S. 834 (1955). The taxpayers had transferred 
real property outright to their daughter and leased the property back under a share
crop agreement from the daughter’s court-appointed guardian. Id. at 70. The taxpayers 
still owed a substantial amount on the purchase price of the property and this amount 
was paid by the guardian using the rentals paid by the taxpayers. Id. While Kirschen- 
mann is distinguishable from the typical gift and leaseback where unencumbered prop
erty is transferred, one court has expressed the view that the fact that all income is 
provided by the taxpayer shows a lack of business purpose for the transaction. See 
Van Zandt v. Commissioner, 341 F.2d 440, 443-44 (5th Cir.), cert, denied, 382 U.S. 814 
(1965); notes 202-203 infra and accompanying text.

159 See Webster, supra note 9, at 344. The argument was made in Brooke where the 
taxpayer was not the sole lessee of the trust property, but was not considered by the 
Ninth Circuit. See Brooke v. United States, 468 F.2d 1155 (9th Cir. 1972).

160 See Webster, supra note 9, at 344.

Whether the taxpayer leases back all or only part of the trust prop
erty is also relevant to the issue of retained control although it has not 
been specifically considered in the gift and leaseback cases.157 In Brooke 
v. United States the Service argued that a gift and leaseback transaction 
lacked “business meaning” for tax purposes since the taxpayer’s “earn
ing power” formed the basis for the entire transaction.158 This rationale 
is premised on the fact that in the typical gift and leaseback case, prop
erty previously owned by the taxpayer forms the trust corpus and 
where the taxpayer is the sole lessee, the entire trust income is provided 
by the donor. Where business conditions permit, the leaseback trans
action should be planned with the taxpayer as only one of several 
tenants of licensees of the trust property since this renders the Service’s 
contention less persuasive.159 The trust’s income sources no longer 
include only the taxpayer, who no longer has exclusive control over the 
property. This arrangement, while reducing the amount of rent deduc
tible by the taxpayer, does shift the remainder of the income from the 
property to the trust where it will be taxed at lower rates.160 In addi
tion, if the deduction is challenged successfully by the Service on other 
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grounds, the taxpayer will not be taxable on the amounts paid the trust 
by other lessees of the property.161

161 See Jack Wiles, 59 T.C. 289, 299 (1972) (deduction disallowed but rental payments 
of other tenants not taxed to taxpayer).

162 See Gibbs, supra note 2, at 285; Price, supra note 12, at 181; Webster, supra note 9, 
at 354.

163 See Kirschenmann v. Westover, 225 F.2d 69, 70-71 (9th Cir.), cert, denied, 350 
U.S. 834 (1955); ef. Ernest v. Berry, CCH Tax Ct. Mem. 1077, 1082 (1964). Ordinarily, 
even in dealings between related parties, where the court is satisfied that at least part 
of the payments represented actual rent, only the excessive portion will be disallowed. 
See Potter Elec. Signal & Mfg. Co. v. Commissioner, 286 F.2d 200, 202 (8th Cir. 1961); 
J.J. Kirk, Inc., 34 T.C. 130, 139 (1960), affd mem., 289 F.2d 935 (6th Cir. 1961); Roland 
P. Place, 17 T.C. 199, 203 (1951). See generally Rustoff, Rent Determination and Its Tax 
Treatment. 29 Fordham L. Rev. 211 (1960).

134 See Audano v. United States, 428 F.2d 251, 259 (5th Cir. 1970); Sidney W. Penn, 
51 T.C. 144, 152-53 (1968); Webster, supra, note 9, at 354.

135 Int. Rev. Code of 1954, § 162(a) (3); see Stanley Imerman, 7 T.C. 1030, 1037 (1946) 
(where partners leased property from mother, proof of excessive rentals does not pre
clude deductibility absent proof that excessive portion was intended as a gift).

166 See Brown Printing Co. v. Commissioner, 255 F.2d 436, 438 (5th Cir. 1958); Roland 
P. Place, 17 T.C. 199, 203 (1951); 4A J. Mertens, supra note 10, § 25.111, at 514-15.

167 See Webster, supra note 9, at 354. There is also the possibility that the taxpayer 
will be interested in paying a rental which is below the fair rental value of the property. 
If the figure were unreasonably low, this fact could lead to the conclusion that the 
lease was a sham. See 58th St. Plaza Theatre, Inc. v. Commissioner, 195 F.2d 724, 725 
2d Cir.), cert, denied, 344 U.S. 820 (1952).

168Sec, e.g., Mackinac Island Carriage Tours, Inc. v. Commissioner, 455 F.2d 98, 100 
(6th Cir. 1972); Smith v. United States, 278 F. Supp. 230, 232 (S.D. Tex. 1968); Roland 
P. Place, 17 T.C. 199, 203 (1951).

REASONABLE RENT

A reasonable rental figure is an essential element in a successful gift 
and leaseback arrangement.162 Where the rent is clearly excessive, either 
the entire deduction is disallowed163 or the excessive payments cast 
doubt on the bona fides of the whole transaction.164 * Although section 
162(a) (3) does not state specifically that rentals must be reasonable to 
be deductible,160 the rental figure will receive special scrutiny in the gift 
and leaseback due to the inherent lack of arms-length bargaining where 
related parties are involved.166 Courts recognize that the taxpayer in a 
typical gift and leaseback will not be averse to paying an amount 
greater than the fair rental value of the property on the assumption 
that it will be fully deductible.167

The test applied in examining the rental figure between related parties 
is whether the sum exceeds what a lessee would have been required to 
pay had the parties dealt at arms-length.168 Every effort should be made 
to evidence the arms-length character of the negotiations between the 
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trustee and the taxpayer.169 Courts have recognized several forms of 
such evidence. In A.H. Skemp1™ the taxpayer provided that after the 
first two years the amount of the rental would be reviewed and in the 
event of disagreement would be fixed by an arbiter.171 Other methods 
would be to receive rental bids from outside parties to show comparable 
rentals on similar properties in the area,172 or to obtain independent 
appraisals of the fair rental value of the property. The rental figure 
should be negotiated after the trust has been created since a predeter
mined rental could cast doubt on the independence of the trustee and 
also provide support for the Service’s contention that the gift and 
leaseback merits treatment as a single integrated transaction.

169 See Price, supra note 12, at 181; Webster, supra note 9, at 354.
170 8 T.C. 415 (1947), rev'd, 168 F.2d 598 (7th Cir. 1948).
171 Id. at 418.
!72 See Hall v. United States, 208 F. Supp. 584, 586 (N.D.N.Y. 1962) (rent reasonable 

where based on square footage and in accord with rate paid by other tenants of prop
erty); John T. Potter, 27 T.C. 200, 214 (1957) (royalties paid by taxpayer were less 
than royalties paid by third party for patent license on same invention); cf. Audano 
v. United States, 428 F.2d 251, 257 (5th Cir. 1970) (no evidence that rentals were com
parable to going rates for similar equipment).

173 See Webster, supra note 9, at 355.
174 See 2 R. Powell, Law of Real Property 51 23O[ 1], at 253-56 (rev. ed. 1971); Note, 

The Percentage Lease—Its Functions and Drafting Problems, 61 Harv. L. Rev. 317, 317- 
18 (1948). A percentage lease uses a rental based on the volume of business done by the 
tenant and is commonly utilized where the business lessee is a mercantile establishment 
and the volume of sales is directly related to the location of the premises. See Denz, 
Lease Provisions Designed to Meet Changing Economic Conditions, 1952 U. III. LT. 
344, 351, 352.

175 See Audano v. United States, 428 F.2d 251 (5th Cir. 1970); cf. Potter Elec. Signal 
& Mfg. Co. v. Commissioner, 286 F.2d 200 (8th Cir. 1961). In Audano the taxpayer’s 
medical partnership leased medical equipment first from the taxpayer himself—at five 
percent of the gross receipts—and later from the trust—at 10 percent. 428 F.2d at 255. 
Over a five year period the partnership had paid rentals of $58,000 on equipment which 
cost the taxpayer no more than $15,000 to purchase. Id. at 257. The court found these 
rentals “grossly excessive.” Id. at 259.

176 See Webster, supra note 9, at 355.
177 See Audano v. United States, 428 F.2d 251 (5th Cir. 1970).

The rental figure need not take the form of an identical fixed amount 
each year.173 The percentage lease has become a common form of 
business leasing,174 and while it has proved unsuccessful in a gift and 
leaseback where the rentals were clearly excessive,175 the deduction 
should be allowed where the percentage rate is fair in light of the type 
of business and the economic conditions present.176 In a medical prac
tice or similar professional business, however, the fluctuating market 
conditions that promote the use of a percentage lease are lacking, and 
it probably should be avoided.177
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The lessee’s adherence to lease terms requiring payment of rent at 
specified intervals is also significant in establishing the arms-length char
acter of the transaction. Several cases denying the rental deduction 
have focused upon the informal or random manner of payment either 
as evidencing a lack of “economic reality” in the transaction,178 or as 
further proof that the taxpayer had absolute control over the property.179 
In addition, payment of rent at the whim of the taxpayer could furnish 
support for the resurrection of the Service argument that the taxpayer’s 
voluntarily created obligation is without significance for tax purposes.180

us See Sidney W. Penn, 51 T.C. 144, 152 (1968).
See Jack Wiles, 59 T.C. 289, 298 (1972).

iso See Skemp v. Commissioner, 168 F.2d 598, 600 (7th Cir. 1948). The voluntarily 
created obligation argument made by the Service in Skemp was rejected by the court 
on the ground that the independent trustee was “duty bound” to exact the rent from 
the taxpayer. Id. at 600. However, where the trustee fails to enforce the obligation, 
his independence may be questioned. See notes 102-104 supra and accompanying text.

181 See Webster, supra note 9, at 335-36.
182 341 F.2d 440 (5th Cir.), cert, denied, 382 U.S. 814 (1965).
183 Id. at 443. In Van Zandt the taxpayer also served as trustee. Id. at 441.
184 Id. at 443.
185 See A.A. Skemp, 8 T.C. 415, 418 (1947), rev’d, 168 F.2d 598 (7th Cir. 1948).
186 See Webster, supra note 9, at 357.

OTHER TERMS OF THE LEASE

Several other terms in the lease may be relevant in measuring the 
taxpayer’s dominion and control over the property. Retention by the 
taxpayer of extensive power to manage the leased property lends sup
port to the notion that the taxpayer-lessee rather than the trustee-lessor 
is acting as owner of the property.181 The Fifth Circuit in Van Zandt 
v. Conrmisstoner1*2 placed great weight on the fact that the trustee had 
no duties with respect to the trust property other than collection of 
rents,183 and therefore could not be regarded as an “independent trus
tee.” 184 Thus, the tax planner should not provide the taxpayer-lessee 
with powers to manage actively the property since the passivity of the 
trustee may prevent the transaction from receiving tax recognition.

Taxpayers in the gift and leaseback cases have retained other powers 
with respect to the leased property that probably should be avoided. 
One such provision is the lessee’s right to sublet the premises on any 
terms without the consent of the lessor.185 A provision allowing the 
lessee to sublet the property, while not uncommon, is a factor tending 
to show control by the taxpayer-lessee. The negative effect of this 
provision could be neutralized by providing for the lessor’s consent to 
any sublease.186 Likewise, an option to cancel the lease on the taxpayer’s 
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death18' unduly favors the lessee of real property and should be avoided 
since considerable loss could be incurred by the trustee-lessor while 
attempting to secure a new tenant.187 188 While the lessee may be given 
an option to cancel, failure of the trustee to require a notice period 
before the option is exercised would appear less than cautious in light 
of his fiduciary duty to manage the trust in the most effective manner.189

187 See A.A. Skemp, 8 T.C. 415, 418 (1947), rev'd, 168 F.2d 598 (7th Cir. 1948).
188 See Webster, supra note 9, at 357.
189 See note 152 supra and accompanying text.
190 See Howard, The Essential Elements of a Net Lease, 8 Prac. Law 15, 29 (1962).
191 See id. at 16. Generally, the payment of these expenses by the lessee will be con

sidered rent, deductible by the lessee and treated as income to the landlord. See Treas. 
Reg. § 1.162-11 (a) (1958) (taxes paid on business property deductible by lessee); 
Howard, supra note 190, at 28. Permanent improvements will not be deductible but 
must be capitalized. See Treas. Reg. § 1.162-ll(b) (1958).

192 See Howard, supra note 190, at 29.
193 44 T.C. 524 (1965).
194 Id. at 530.
195 Id. at 530-31.
196 The tax treatment of a lease with option to purchase is beyond the scope of this 

Note and is mentioned here merely as a warning to the tax planner. The Service has 
set guidelines for judging the deductibility of rentals paid under such an arrangement. 
See Rev. Rul. 540, 1955-2 Cum. Bull. 39; Rev. Rul. 542, 1955-2 Cum. Bull. 59. See 
generally 4A J. Mertens, supra note 10, § 25.109; Note, supra note 114.

197 The danger is that the rent will be considered a payment toward the purchase 
price of the property and thus nondeductible because the taxpayer is acquiring an 
equity in the property. See, e.g., M & W Gear Co. v. Commissioner, 446 F.2d 841 (7th 
Cir. 1971); Oesterreich v. Commissioner, 226 F.2d 798 (9th Cir. 1955); Judson Mills, 11 
T.C. 25 (1948).

The “net lease” has become increasingly common in business leasing 
arrangements.190 Under such a lease the lessee may be required to pay 
real estate taxes, insurance, repair costs and other expenses of managing 
and operating the property.191 In effect, the net lease makes the tenant 
the “temporary owner” of the property,192 which led the Service to 
assert in Alden B. Oakes1** that the taxpayer leasing under a net lease 
was not a bona fide lessee of the property.194 The Tax Court rejected 
this contention by noting that the arrangement was not uncommon and 
generally was consistent with good business practice.195 Despite this 
favorable attitude toward the net lease, draftsmen should be reluctant 
to impose all duties of ownership on the lessee since this supports the 
contention that the taxpayer-lessee is the true owner.

The inclusion of an option to purchase clause196 in favor of the 
lessee also may preclude deductibility of rental payments.197 One factor 
militating against the use of the option to purchase is that it reflects a 
lack of intent to make a gift. The taxpayer may have conveyed legal 
title to the trust yet if he reserves the option to repurchase, even for a 
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fair price, a convincing argument can be made that the taxpayer has 
relinquished only temporary control over the property.198

198 Cf. Shaffer Terminals, Inc., 16 T.C. 356 (1951), affd mem., 194 F.2d 539 (9th Cir. 
1952). The Tax Court held that a sale between related taxpayers was a sham given the 
seller’s continuing control over the property sold. Id. at 364-65. A major consideration 
was the fact that the seller reserved a first option to purchase. Id. at 364. However, in 
Colorado National Bank the Tax Court allowed a deduction to an employer for a trans
fer of property to an employee pension trust despite the fact that the taxpayer leased 
back the property for a long term and had an option to purchase at an agreed price. 
30 T.C. 933 (1958). Colorado National Bank, while appearing to support the use of an 
option to purchase in the gift and leaseback, did not revolve around the deductibility 
of rentals but the deductibility of the value of property transferred to the pension fund. 
In addition, the arrangement created by the employer would be supported by business 
reasons not ordinarily present in a gift and leaseback between individuals.

199 See notes 27-42 supra and accompanying text.
290 See B. Bittkf.r & J. Eustice, Federal Income Taxation of Corporations and 

Shareholders 51 14.51, at 99 (3d ed. 1971). See generally Cuddihy, supra note 37; Lesser, 
supra note 37.

201 B. Bittker & J. Eustice, supra note 200, 51 14.51, at 99.
202See Van Zandt v. Commissioner, 341 F.2d 440, 442 (5th Cir.), cert, denied, 382 U.S. 

814 (1965); Alden B. Oakes, 44 T.C. 524, 529 (1965); Brief for Appellant (United States) 
at 8, 10, Brooke v. United States, 468 F.2d 1155 (9th Cir. 1972).

Business Purpose

Aside from factual variables that may determine whether the rental 
deduction will be allowed under a gift and leaseback arrangement, the 
taxpayer has an additional hurdle to overcome: he must counter the 
Service’s contention that the transaction has no purpose other than tax 
avoidance and, therefore, should be disregarded for tax purposes.199

The business purpose doctrine “may mean all things to all men” 200 
and its application may take many forms: a transaction heavily laden 
with tax-avoidance motives may be disregarded as a sham; or courts 
may recast its form to reflect its economic ‘substance’; or step transaction 
analysis will allow a court to find a single transaction “in order to 
prevent overreaching taxpayers from doing indirectly what they can
not do directly.” 201

In the gift and leaseback cases, the Service’s business purpose argu
ment takes the form of a step transaction analysis in which the various 
steps in creating the arrangement are viewed as a single integrated 
transaction in order to determine their true nature for tax purposes.202 
The contention is that the gift and leaseback are interdependent trans
actions designed solely to secure rental deductions and shift income, 
since the taxpayer would not convey his business property to the trust 
without the assurance of regaining control of the property through 
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the leaseback.203 The Fifth Circuit relied on this rationale to justify 
denial of the rental deduction in Van Zandt v. Commissioner,204 How
ever, several months after Van Zandt, the Tax Court in Alden Oakes205 
refused to apply the business purpose test to the entire transaction. 
The Tax Court applied the test only to the leaseback aspect of the 
arrangement and took the view that a gift does not and need not have 
a business purpose.206 Yet the court was careful not to foreclose use 
of the business purpose doctrine in future gift and leaseback cases.207

203 See Sidney W. Penn, 51 T.C. 144, 151 (1968); Helen C. Brown, 12 T.C. 1095, 1101 
(1949), rev’d, 180 F.2d 926 (3d Cir.), cert, denied, 340 U.S. 814 (1950).

204341 F.2d 440 (5th Cir.), cert, denied, 382 U.S. 814 (1965). The court found that 
the short term of the trust, the taxpayer’s reversionary interest in the property, and the 
fact that the trustee was bound to lease the property back by the terms of the trust 
instrument precluded the finding of a business purpose. Id. at 444. The business pur
pose test had received passing mention in earlier cases, but Zandt was the first case 
to rely squarely on the doctrine. See White v. Fitzpatrick, 193 F.2d 398, 401 (2d Cir. 
1951), cert, denied, 343 U.S. 928 (1952); Hall v. United States, 208 F. Supp. 584, 587 
(N.D.N.Y. 1962).

205 44 T.C. 524, 532 (1965).
206 id.
207 See id. However, the Tax Court has not applied the business purpose test to any 

gift and leaseback case since discussing it in Oakes. On the other hand, Van Zandt 
was relied upon to deny the rental deduction in Chace v. United States. 303 F. Supp. 
513, 515 (M.D. Fla. 1969), affd, 422 F.2d 292 (5th Cir. 1970) (per curiam).

208 468 F.2d 1155 (9th Cir. 1972).
209 Id. at 1158.
210/^. The non-tax motives cited by the majority in Brooke included: providing for 

the welfare of the taxpayer’s children, withdrawing assets from the threat of malpractice 
suits, and diminishing the ethical conflict present in ownership of a medical practice 
with an adjoining pharmacy. Id.

211 Id. at 1160 (Ely, J., dissenting).
212 See Oliver, supra note 9, at 31; notes 12-13 supra and accompanying text.

The debate is not yet over, as evidenced by the recent decision in 
Brooke v. United States208 where the majority and dissenting opinions 
took diametrically opposed views on whether the business purpose test 
should be applied. The majority, reading Oakes as expressly rejecting 
the business purpose test,209 felt that the presence of significant non-tax 
motives and “economic reality” 210 should permit deductibility of rental 
payments. Judge Ely, in dissent, thought the better view was to treat 
the gift and leaseback as an integrated transaction undertaken solely for 
the purpose of securing rental deductions, and therefore to disallow the 
deduction.211

Resolution of the problem will occur only as courts recognize that 
to focus on the business purpose for a gift and leaseback is to obscure 
the central issue of whether an effective transfer of property has been 
made to the trust.212 Most transactions today are made with one eye to 
the tax consequences. A business purpose is not required by the Service 
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for the creation of a short-term trust, nor does the lack of such a pur
pose preclude making a gift of income-producing property.213 The 
gift and leaseback should not be scrutinized more carefully merely be
cause the income is provided by the donor.214 The business necessity 
for the leaseback can be judged in light of accepted principles of what 
is an ordinary and necessary business expense.215 If the property is 
needed by the taxpayer for use in his trade or business, that test is 
satisfied.216 As long as the transfer is sufficient to justify taxation of the 
trust, no inquiry into the purpose of the gift should be made.

213 See Froehlich, supra note 42, at 973.
214 See Lyon & Eustice, supra note 1, at 340.
215 See Int. Rev. Code of 1954, § 162(a).
216 See Alden B. Oakes, 44 T.C. 524, 532 (1965).
217 See Brooke v. United States, 468 F.2d 1155, 1158 (9th Cir. 1972); Audano v. United 

States, 428 F.2d 251, 259 (5th Cir. 1970); Irvine K. Furman, 45 T.C. 360, 364, 366 (1966), 
aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam).

218 See Lesser, supra note 37, at 329-30; Oliver, supra note 9, at 33. Professors Bittker 
and Eustice classify transactions lacking economic reality under the rubric of what 
courts have called “sham” transactions. See B. Bittker & J. Eustice, supra note 200,

15.07, at 39 & n.74.
219See Audano v. United States, 428 F.2d 251 (5th Cir. 1970); Irvine K. Furman, 45 

T.C. 360, 366 (1966), aff’d, 381 F.2d 22 (5th Cir. 1967) (per curiam). In Audano the 
taxpayer conveyed medical equipment to several trusts for his minor children with the 
taxpayer, his attorney and accountant serving as trustees. 428 F.2d at 254-55. The rentals 
were found to be excessive, the affairs of the trust were controlled exclusively by the tax
payer, and after two years the trustees conveyed the property back to the taxpayer for 
a nominal consideration. Id. at 259. The deduction was disallowed and the trusts were 
held “nullities” for tax purposes and disregarded. Id. Denial of the rental deduction 
could have been premised on the lack of an independent trustee. See Price, supra note 
12, at 181.

In Furman, the taxpayer conveyed a medical building to his wife as trustee and leased 
it back simultaneously. 45 T.C. at 362-63. The trust was for a period of 10 years and 
the taxpayer retained a reversionary interest in the trust corpus. Id. The taxpayer main
tained control over sale of the corpus. The trustee was passively acquiescent to the 
donor’s wishes. The taxpayer notified only the Internal Revenue Service of the change 
in ownership of the property and failed to convey his reversion. Finally the trust 
receipts in each year were less than expenditures for payments on the mortgage prin
cipal and other expenses. Id. at 364-65. Again the trust was found to be a “nullity” and 
the deduction was denied. Id. at 366. Here, the rental deduction could have been disal
lowed due to the lack of an independent trustee or the presence of the reversion. See 
Price, supra note 12, at 181.

Another judicial doctrine which recently has been injected into the 
analysis of gift and leaseback cases is “economic reality.” 217 While not 
capable of precise definition,218 the principle has been invoked in the 
gift and leaseback cases to disallow the rental deduction and establish 
the trust as a tax “nullity” where the parties have failed to observe the 
formalities and enforce the rights they have established to govern their 
relations.219 However, conceding that extreme factual situations merit 
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such treatment, a doctrine such as “economic reality” should not be 
used as a starting point in the analysis of the particular transaction. 
To apply such a vague doctrine to closer cases may provide the courts 
with an opportunity to gloss over the particular facts in a class of cases 
where the facts must be determinative.220 As long as the parties “actually 
do what they say they have done” 221 and have attempted to comply 
with the standards of the decided cases, the transaction should be recog
nized for tax purposes.

220 See Oliver, supra note 9, at 32-33.
221 See Lyon & Eustice, supra note 1, at 340.
222 Int. Rev. Code of 1954, § 102.
223 See Skemp v. Commissioner, 168 F.2d 598, 599 (7th Cir. 1948); Alden B. Oakes, 

44 T.C. 524, 528 (1965); I.L. Van Zandt, 40 T.C. 824, 829 (1963), affd, 341 F.2d 440 
(5th Cir.), cert, denied, 382 U.S. 814 (1965).

224 Treas. Reg. § 1.671-1 (c) (1954).
225 See Oliver, supra note 9, at 43.
226 See Lockard v. Commissioner, 166 F.2d 409, 412 (1st Cir. 1948) (beneficiary’s ir

revocable right to receive income from the corpus of a short-term trust taxable as a 
gift; settlor remained taxable on such income under the doctrine of Helvering v. Clif
ford)', cf. Farid-Es-Sultaneh v. Commissioner, 160 F.2d 812, 814 (2d Cir. 1947); Rev. 
Rul. 315, 1957-2 Cum. Bull. 624; Holzman, The Nature of Taxable Gifts, 43 Taxes 189, 
190 (1965).

In Rev. Rul. 57-315, the Service asserted that a gift tax could be levied where the 
rental deduction had been denied, since the sole criterion for taxability under the gift 
tax law was whether the conveyance was effective under local law to transfer an inter
est in the property to the donee. 1957-2 Cum. Bull. 624.

Consequences of a Denial of the Rental Deduction

If the rental deduction is denied to the taxpayer, the question arises 
whether the payments to the trust should be considered as income to 
the trust or rather as gifts excludable under section 102.222 Most courts 
have shunned the problem and focused on the narrow issue of deducti
bility of the rent.223 Regulation 1.671-1 (c)224 says nothing about 
whether rent is still income to the trust. Since the broader assignment 
of income principles have been applied to determine whether the de
duction should be allowed, perhaps the grantor should be treated the 
same way when the deduction is denied. The grantor would be pre
vented from shifting income to another entity and the payments would 
constitute gifts to the trust.225 The payments may be effective gifts 
for tax purposes since the tax will be levied on any transfer by way of 
gift where there is an irrevocable transfer of dominion and control, 
and delivery of the subject matter of the gift.226 Yet for purposes of 
section 102 the donative intent element is unclear. On the one hand 
the taxpayer considers the payments required and necessary to pursue 
his profession. On the other hand, he has the intent arising from the 



240 The Georgetown Law Journal [Vol. 62:209

familial relationship to make a gift to the beneficiaries of the trust. Thus 
the taxpayer has a mixed intent similar to that which confronted the 
Supreme Court in Commissioner v. Duberstein221 where the Supreme 
Court held that the proper criterion for determining a valid gift under 
section 102 was to inquire into the dominant reason that the taxpayer 
had in making the transfer.227 228 If the gift proceeded from “a detached 
and disinterested generosity . . . out of affection, respect, admiration, 
charity, or like impulses,” then the requisite intent for a valid gift was 
present.229

227 363 U.S. 278 (1960).
228 id. at 286.
z^ld. at 285; see Blum, Motive, Intent, and Purpose in Federal Income Taxation, 34 

U. Chi. L. Rev. 485, 490-92 (1967).
230 8 T.C. 415 (1947), rev'd, 168 F.2d 598 (7th Cir. 1948).
231 Id. at 421.
232 1954-1 Cum. Bull. 20.
233 Id. at 22.
234 See Hall v. United States, 208 F. Supp. 584, 586 (N.D.N.Y. 1962); Jack Wiles, 59 

T.C. 289 (1972); Oliver, supra note 9, at 42.

The better view is to regard the payments as gifts. If the payments 
are treated as income to the trust when the deduction is denied, the 
taxpayer will be at a higher marginal rate and the trust will still be 
taxed. This appears to be a penalty in the form of double taxation. The 
purposes of the tax statutes are adequately fulfilled when the rental 
deduction is denied and the transfer is taxed under gift tax laws. An 
attempt at income splitting will have been thwarted and the situation 
returned to the status quo. In the few cases where the issue was con
fronted, the payments have been treated as gifts. The Tax Court in 
A. A. Skemp2^ held that rental payments to the trust were gratuitous.231 
Likewise, Revenue Ruling 54-9232 states that the rental payments, where 
the deduction is denied, constitute gifts.233 Where the property has 
tenants in addition to the grantor, the payments by the other tenants 
have been treated as income to the trust, but the payments by the 
grantor have been treated as gifts.234

Summary: A Guide for Planners

In planning a gift and leaseback transaction, the tax advisor of course 
should seek to minimize the likelihood of a challenge by the Service to 
the arrangement he has created. While definitive rules cannot be pro
vided in this area, adherence to the following procedures should pro
vide the greatest possible certainty in sustaining the rental deduction.

All the formalities of transfer to the trust should be observed. The 
trust instrument must be in writing. The deed of the property to the 
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trust should be recorded and creditors notified of the transfer. A trustee 
other than the grantor or his family must be used. Transfer to an inde
pendent third party trustee, preferably a corporate or financial insti
tution, is necessary. Acceptance of individual professionals as inde
pendent owners may depend upon how they actually operate as trustees.

In creating a trust, an irrevocable divestment, without reversion, of 
the trust property should be made in order to foreclose the Service’s 
argument that the taxpayer has retained an equity within the meaning 
of section 162(a)(3). But the grantor who wishes to retain greater 
flexibility may want a return of the property at some future date. Two 
methods are available but both pose a substantial risk of Service chal
lenge. The grantor can follow the procedure of Alden B. Oakes235 
and provide for a transfer of his reversion to a related party who could 
deed the property back to the grantor at a later time. To be safer the 
remainder should be created in the trust instrument. A transfer during 
the years for which the deduction is sought clearly invites a contest 
from the Service. Second, the grantor can retain a power to amend the 
trust after a period of irrevocability as in Duffy v. United States,236 
He could then amend the trust instrument to give himself a reversion. 
This latter method avoids the interposition of another grantee who 
might resist return of his gift, but the procedure of Alden B. Oakes 
has attained wider acceptance and probably is better if a return of the 
property is essential.237

235 44 T.C. 524 (1965). nonacquiesced in, 1967-1 Cum. Bull. 3.
236 343 F. Supp. 4 (S.D. Ohio 1972).
237 See Oliver, supra note 9, at 47.

The settlor should retain few, if any, powers over the trust and 
certainly not the power to approve sale or mortgage of the corpus. 
The appearance of prearrangement of the trust probably cannot be 
avoided by the contemporaneous nature of the transactions when the 
building is already occupied by the grantor. As long as the prearrange
ment is not explicit in the trust instrument, however, prearrangement 
probably will not be a problem. The trustee should act like the owner 
of the property, pay taxes and insurance, make repairs, and take depre
ciation deductions where allowable. The lease with the grantor should 
contain the sort of terms which might be negotiated under arms-length 
circumstances. A reasonable rent should be extracted. Use of an out
side appraiser might be necessary to dispel the appearance of collusion. 
The term of the lease should be shorter than that of the trust and if 
possible, not all the transferred property should be leased back.

Success of the gift and leaseback depends upon the willingness of 
the courts to permit this tax-saving technique. Since the courts are 
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consistent in halting only the most blatant tax avoidance situations, the 
gift and leaseback should continue to be an area of conflict between the 
taxpayer and the Internal Revenue Service. Renewed interest by the 
Service, as evidenced by the targeting of the gift and leaseback as a 
prime issue in 1973, promises a new round of litigation. The gift and 
leaseback ordinarily will be sustained where the taxpayer has complied 
with the standards of the decided cases and the court is not swayed by 
the Commissioner’s business purpose argument. Although not free from 
uncertainty, the gift and leaseback can be a valuable tax-saving arrange
ment, worthy of consideration by tax planners.

Robert E. Forrest
Louis Mazawey



THE RESEARCHER-SUBJECT 
RELATIONSHIP: THE NEED FOR 

PROTECTION AND A MODEL STATUTE
Unlike the newsman-source relationship,1 the confidential relationship 

between empirical researchers and their research subjects has received 
little attention from courts or legal scholars.2 Except for statutory pro
tection in a few isolated and narrow areas,3 the confidential personal data 
compiled by empirical researchers enjoys no legal immunity from com
pelled disclosure.4 Prosecutors, grand juries, legislative bodies, civil liti
gants, and administrative agencies all can use their powers of compulsory 
process to force breaches of research confidentiality. Although such in
cidents involving research information have been rare, the legal system’s 
demand for confidential information has increased in recent years.5 This 

1 A major United States Supreme Court decision and several highly publicized inci
dents recently have centered public attention on the need for “shield” legislation to 
protect the confidentiality of the newsman-source relationship. See Branzburg v. 
Hayes, 408 U.S. 665 (1972); Washington Star and Daily News, Feb. 18, 1973, § A, at 28, 
col. 1. In early 1973, over 50 newsman’s protection bills were introduced in the United 
States Congress. Washington Post, Feb. 28, 1973, § A, at 24, col. 4; see, e.g., S. 36, 93d 
Cong., 1st Sess. (1973); H.R. 2232, 93d Cong., 1st Sess. (1973); H.R. 1819, 93d Cong., 
1st Sess. (1973).

2 But see United States v. Doe (Appeal of Samuel L. Popkin), 460 F.2d 328 (1st Cir. 
1972), cert, denied, 411 U.S. 909 (1973); United States v. Doe (In re Grand Jury Subpoena 
served upon Richard Falk), 332 F. Supp. 938 (D. Mass. 1971); Nejelski & Lerman, A 
Researcher-Subject Testimonial Privilege: What to Do Before the Subpoena Arrives, 
1971 Wis. L. Rev. 1085; Ruebhausen & Brim, Privacy and Behavioral Research, 65 Colum. 
L. Rev. 1184 (1965); Note, The Public Scholar and the First Amendment: A Compelling 
Need for Compelling Testimony?, 40 Geo. Wash. L. Rev. 995 (1972); Note, Social Re
search and Privileged Data, 4 Valparaiso L. Rev. 368 (1970). These articles all were writ
ten before Branzburg v. Hayes. See 408 U.S. 665 (1972). At this writing the only post- 
Branzburg analysis of research confidentiality was published in a non-legal periodical. 
Nejelski & Finsterbusch, The Prosecutor and the Researcher: Present and Prospective 
Variations on the Supreme Court's Branzburg Decision, — Social Problems — (1973).

%See 13 U.S.C. § 9 (1970) (census data); 42 LZ. § 242(a) (data of authorized drug 
research projects). See also notes 37-48 infra and accompanying text.

4 See Ruebhausen & Brim, supra note 2, at 1206; Memorandum from Evron Kirk
patrick at 36, Amer. Poli. Sci. Ass’n., Feb. 12, 1973, on file at Georgetown Law Jour
nal; notes 8-48 infra and accompanying text.

5 Newsman-source confidentiality has been a widely publicized target of compulsory 
process. See note 1 supra. But several recent threats to researcher-subject confidentiality 
also can be identified. See United States v. Doe (Appeal of Samuel L. Popkin), 460 
F.2d 328 (1st Cir. 1972), cert, denied, 411 U.S. 909 (1973) (Vietnam War research); 
People v. Newman, 40 App. Div. 2d 633, 336 N.Y.S.2d 127 (1972) (drug research); Ameri
can Psychological Ass’n., Ethical Standards for Psychologists, Research with Human 
Subjects, § 10, at XVI, col. 4 (Draft May, 1972) (tenant vandalism research); Washing
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increased demand, along with the continually expanding scope and 
quantity of empirical research,6 suggests that legal protection of the con
fidentiality of the researcher-research subject relationship soon may be
come a major legal issue.

ton Post, Mar. 20, 1973, § A, at 3, col. 1 (drug research); Kershaw & Small, Data Confi
dentiality and Privacy: Lessons from the 'Neve Jersey Negative Income Tax Experiment, 
20 Pub. Policy 257 (1972) (poverty research); Walsh, Anti-poverty R & D: Chicago 
Debacle Suggests Pitfalls Facing OJE.O., 165 Science 1243 (1969) (poverty research).

6 See note 52 infra and accompanying text.
7 See Walsh, supra note 5, at 1244; Note, Social Research and Privileged Data, 4 Val

paraiso L. Rev. 368, 380-82 (1970). Professor Spergel’s experience is not unique. Re
cently, in an Office of Economic Opportunity funded experiment on the “negative 
income tax,” in-depth interviews were conducted to determine resulting changes in 
attitude, motivation, and behavior of participants receiving monthly money grants. 
A local prosecutor, suspecting certain participants of illegally receiving additional state 
welfare funds, subpoenaed the confidential records of the experimental program. Al
though objecting on the grounds that the experiment’s results would be important 
for future policymakers and that a breach of the confidentiality promised to the par
ticipants would hinder the experimental project, the project officials reached a compro
mise settlement with the prosecutor whereby the state’s treasury was reimbursed for 
the funds claimed to be lost in the alleged welfare fraud, and the confidentiality of the 
personal data compiled by the experimenters was preserved. See Kershaw & Small, 
supra note 5.

A brief example illustrates the danger posed by the easy legal access 
to confidential research information. In 1967 Professor Irving A. Spergel 
was conducting an evaluation study of an Office of Economic Oppor
tunity training program in Chicago. Part of the study data consisted of 
questionnaires on which individuals revealed personal information on 
the understanding that the information would remain confidential. An 
investigating Senate subcommittee issued subpoenas demanding disclosure 
of this data. Rather than comply formally with a subpoena, Professor 
Spergel allowed a subcommittee staff investigator to examine the data 
privately so long as confidentiality was maintained. Through an alleged 
mistake, however, some of the confidential material eventually was pub
lished in a press account of the investigation. The evaluation study was 
terminated abruptly after this confidentiality breach.7

Legal protection of research confidentiality is necessary in order to 
avoid destruction or hindrance of important social research like Pro
fessor Spergel’s study. This Note examines the existing protection of con
fidentiality in research situations and analyzes the justifications for further 
protection. As a solution to the confidentiality problem, a model statute 
creating a researcher-subject privilege which seeks to balance the com
peting interests involved in the protection of research confidentiality is 
proposed. This statute is designed to serve as a catalyst for public debate 
on the issue and as a model for future legislative action.
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Status of the Law

As early as the sixteenth century the common law recognized a priv
ilege prohibiting compelled disclosure of confidential communications 
between a lawyer and his client.8 During the seventeenth and early 
eighteenth centuries this privilege, on occasion, was applied broadly to 
communications among any persons who pledged, on their honor as 
gentlemen, to keep the communication confidential; this expansive in
terpretation eventually lost acceptance.9 Today, except for a few juris
dictions which still maintain a common law attorney-client privilege, all 
privileges prohibiting compelled testimony derive their existence from 
either constitutional or statutory authority.10 Although a general re
searcher-subject privilege has not been adopted by any state,11 a few 
states and the federal government have passed privilege statutes for spe
cialized types of research.12 A general researcher-subject privilege based 
on constitutional requirements probably does not exist in the light of re
cent Supreme Court cases on newsmen’s privilege, although the Court 
has not decided the specific quesiton.13

8 8 J. Wigmore, Evidence § 2290, at 542 (McNaughton rev. 1961).
9 Id. § 2286, at 530.
10 Id. § 1291, at 68; id. § 2286, at 528; see notes 37-48 infra and accompanying text.
11 The Massachusetts legislature recently considered but did not enact a general re

searcher-subject bill. See S. 705, Mass. Gen. Ct. (1973) (introduced by Senator John 
M. Quinlan).

12 See notes 43-48 infra and accompanying text.
13 The Supreme Court denied certiorari in United States v. Popkin, the first case 

to reach the Court involving a researcher who asserted a first amendment right to a 
privilege. See 460 F.2d 328 (1st Cir. 1972), cert, denied, 411 U.S. 909 (1973).

14 See notes 52-69 infra and accompanying text.
15 434 F.2d 108 (9th Cir. 1971), rev'd sub nom. Branzburg v. Hayes, 408 U.S. 665 

(1972).
16 See Nejelski & Lerman, supra note 2, at 1113.
17 408 U.S. 665 (1972).

CONSTITUTIONAL PRIVILEGE

The theory that researchers possess a first amendment right to a priv
ilege against compelled disclosure of the identity of research subjects is 
founded on much the same rationale as the newsman’s alleged constitu
tional right to a privilege against compelled disclosure of confidential 
news sources.14 After the Ninth Circuit’s holding in United States v. 
Caldwell15 that newsmen possess a constitutional privilege, at least one 
article expressed the opinion that researchers also possess a first amend
ment right to a privilege.16 17 However, the Supreme Court’s decision in 
Branzburg v. Hayes11 reversing Caldwell and holding that newsmen do 
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not possess a general constitutional privilege, casts serious doubt on the 
claim of researchers to such a privilege.

Even if researchers were entitled to the same constitutional privilege 
accorded newsmen in Branzburg™ their protection against compelled 
disclosure of their subjects’ identities would be limited to situations in 
which a party is not seeking disclosure in good faith or is deliberately 
harassing the researcher and disrupting the researcher-subject relation
ship.18 19 They also might be protected against compelled disclosure where 
the information sought bore “only a remote and tenuous relationship” 20 
to the needs of the party seeking disclosure. Although Branzburg does 
not explicate the exact scope of this privilege, it clearly is quite limited.21

18 See notes 31-36 infra and accompanying text.
19 See 408 U.S. at 707-08.
20See id. at 710 (Powell, J., concurring). The majority opinion does not hold spe

cifically that remote and tenuous questions are a basis for asserting the privilege, but 
this basis could be included in the concept of good faith which they do hold is a basis 
for the privilege. The majority opinion does make reference at one point to “relevant 
and material questions,” which suggests that irrelevant and immaterial questions may 
not have to be answered. See id. at 708.

21 Sec Nejelski & Finsterbusch, supra note 2; The Supreme Court, 1911 Term, 86 
Harv. L. Rev. 137, 143-45 (1972).

22 466 F.2d 1059 (9th Cir. 1972).
23 Id. at 1086, 1091. The court relied especially on Justice Powell’s concurring opin

ion in Branzburg. Id. at 1091 n.2.
24 464 F.2d 986 (8th Cir. 1972).
25 Id. at 993 & n.10.
23 460 F.2d 328 (1st Cir. 1972), cert, denied, 411 U.S. 909 (1973).
2? Id. at 331.

The lower courts which have considered the problem since Branzburg 
are divided on the breadth still accorded the privilege. The Ninth Cir
cuit, considering in Burse y v. United States22 whether a grand jury could 
compel a reporter to disclose the identity of persons working with him 
on the newspaper, concluded that the Government must show a “sub
stantial connection” between the information sought and the criminal 
conduct which the Government is investigating.23 24 In Cervantes v. 
Time, lnc2i the Eighth Circuit concluded that even in the light of Branz
burg an inquiry into the substance of a libel allegation should be made 
before granting a motion to compel disclosure of an anonymous news 
source.25 On the other hand, the First Circuit in a case decided before 
Branzburg, United States v. Doe (Appeal of Samuel L. Popkin) 26 placed 
no initial burden on a grand jury seeking to compel Popkin, a researcher, 
to disclose the identity of persons whom he knew to have participated 
in the study that produced the Pentagon Papers.27 The court rejected 
Popkin’s first amendment claim of privilege and stated that a grand jury 
need not demonstrate relevancy of the information it seeks to the crime 
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it is investigating.28 The court, however, initially accorded Popkin a 
limited privilege by ordering him to disclose the names of persons whom 
he interviewed only “to the extent that the persons were not govern
ment officials or other participant-sources.” 29 However, in subsequent 
orders issued after Branzburg, the court retreated from this position by 
requiring Popkin to disclose the identity of government officials and 
other “participant-sources” as well.30

28 Id. at 332.
29 Id. at 334.
3<) Petitioner’s Brief for Certiorari at 10-11, Appendices D, G, H, I, J, Popkin v. United 

States, 41 U.S.L.W. 3517 (U.S. Mar. 27, 1973).
31 See United States v. Doe {In re Grand Jury Subpoena served upon Richard Falk), 

332 F. Supp. 939, 941 (D. Mass. 1971).
32 Although the Court in a footnote recognizes the principle that “the First Amend

ment prohibits courts from inquiring into the content of expression,” the Court’s recon
ciliation of the competing societal interests appears to have included precisely this type 
of inquiry. See 408 U.S. at 705 n.40. This approach to the first amendment previously 
had been rejected by the Court. See Lovell v. Griffin, 303 U.S. 444 (1938) (ordinance 
requiring permission to distribute handbills); Grosjean v. American Press Co., 297 U.S. 
233 (1935) (state license tax on newspapers with large circulation); cf. Talley v. Cali
fornia, 362 U.S. 60 (1960) (ordinance forbidding distribution of handbills not bearing 
name of distributing organization).

33 408 U.S. at 693. Justice Stewart concluded that the majority opinion abandoned 
traditional standards for assessing the adverse impact of government activity on the exer
cise of first amendment rights and substituted in its place a requirement of “elaborate 
empirical studies demonstrating beyond any conceivable doubt that deterrent effects 
exist.” Id. at 733-34 (Stewart, J., dissenting).

34 Id. at 695.
35 There can be little doubt that research is an important and integral part of our 

society and that research into human activity is likely to be of increasing importance 
in the future. See generally Caplan & Nelson, On Being Useful: The Nature and Con
sequences of Psychological Research on Social Problems, 28 Am. Psychologist 199 (1973); 

The assumption that researchers are entitled to the same constitutional 
privilege as newsmen was not questioned seriously before Branzburg?1 
However, the Branzburg Court’s approach to the problem of balancing 
competing societal interests makes uncertain the continued validity of 
this assumption.32 The Court rejected the newsman’s claim to a constitu
tional privilege for two reasons. First, the Court was not convinced that 
the flow of information available to the public would be constricted in 
the absence of a privilege.33 Second, the Court believed that even if some 
constriction did occur, society’s interests in obtaining the incriminating 
information was greater than in having crime stories reported in the 
press.34 Using similar tests for researchers, an inquiry into the benefits 
to society of research is appropriate, as is a thorough analysis of the will
ingness of subjects to participate in research in the absence of a privilege. 
While researchers probably meet these tests as well as newsmen,35 it 



248 The Georgetown Law Journal [Vol. 62:243

might be contended that researchers are entitled to a lesser constitutional 
privilege than newsmen.36

Goodwin, Bridging the Gap Between Research and Public Policy: Welfare, A Case in 
Point, 9 J. Applied Behavioral Sci. 85 (1973).

Research subjects may be more sensitive than newsmen’s informants to the possibility 
of disclosure of their identity. The Branzburg Court suggested that the relationship 
between a newsman and informant is a “symbiotic” one. See 408 U.S. at 694. If this 
is true, the informant will accept some risk of disclosure because he derives benefits 
from providing the newsman with the information. These benefits may include mone
tary payments by the newsman to the informant or more commonly, personal satis
faction to the informant of providing damaging information on someone he dislikes. 
The informant also may expect the newsman to return the favor at some later date. 
The research subject, on the other hand, will seldom expect a return favor from the 
researcher, nor will he expect the relationship to continue beyond the one or two en
counters of the research project. For these reasons, the loyalty and attachment of the 
subject to the researcher and the risk that the subject is willing to incur may be less 
than the risk an informant will accept.

36 Because of greater public reliance on the news media than on scholarly sources, 
compelled testimony may be more offensive to first amendment interests in the former 
situation than in the latter. The Supreme Court, 1911 Term, supra note 21, at 147 n.42.

87 8 J. Wigmore, supra note 8, § 2192, at 70; see 3 B. Jones, Jones on Evidence § 21:1, 
at 745-46 (6th ed. 1972).

38See, e.g., 13 U.S.C. § 9 (1970) (census information confidential); 42 id. § 1306 
(social security data confidential); id. § 2000e-8(e) (confidentiality of Equal Employ
ment Opportunity proceedings); id. § 2240 (reports by licensees of atomic energy 
facilities may not be used as evidence in suit for damages); 45 id. §§ 33, 41 (reports of 
railroad accidents not admissible as evidence); 49 id. § 1441(e) (Civil Aeronautics Board 
investigation reports not admissible as evidence in damage suits); Cal. Health & Safety 
Code Ann. § 211.5 (West 1970) (records obtained in connection with the morbidity 
and mortality rates insofar as identity is concerned); Mich. Comp. Laws Ann. § 326.16

Although the approach taken by the Branzburg Court raises the pos
sibility that researchers do not possess the same constitutional privilege 
as newsmen, the Branzburg decision also diminishes the importance of 
the question. Because Branzburg accords newsmen a constitutional priv
ilege only where bad faith or harassment can be demonstrated, or where 
the information sought is irrelevant to the investigation, a narrower con
stitutional privilege for researchers in fact would be no privilege at all. 
Therefore, the question of differences between newsmen and researchers 
has been replaced by the question of whether researchers are entitled to 
the minimal constitutional privilege when the government is acting in 
bad faith. There is no apparent reason why researchers should not be 
entitled to this minimal constitutional protection.

STATUTES

Despite the often repeated maxim that “the public has a right to every 
man’s evidence,” 37 numerous federal and state statutes create a privileged 
status for certain kinds of studies and reports.38 Many other statutes pro-
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vide that confidential communications occurring during certain relation
ships are privileged.39 But few of these statutes are likely to apply to re
searchers.40 Most statutes creating a privileged status for certain kinds 
of studies and reports apply to subject areas normally not of interest to 
researchers and usually are limited by the fact that the protected data 
often must be collected and retained solely by the federal or state gov
ernment.41 Nor are efforts to base a researcher-subject privilege on ex
isting statutes privileging confidential communications in certain rela
tionships likely to be successful because these statutes generally are 
drafted and construed narrowly.42

(1967) (information concerning illegitimate births); Mich. Comp. Laws Ann. § 400.35 
(1967) (social welfare records confidential).

39 See 2 U.S.C. § 281(a) (1970) (communications between Members of the House of 
Representatives and the Office of the Legislative Council). See generally Proposed Fed
eral Rules of Evidence art. V (privileges). State statutes include at least 14 different 
kinds of confidential communication privileges. See, e.g., Cal. Evid. Code Ann. § 954 
(West 1966) (lawyer-client); id. § 980 (marital communications); id. § 994 (physician
patient); id. § 1010 (marriage counselor-client); id. § 1014 (psychotherapist-patient); 
id. § 1033 (clergyman-penitent); id. § 1041 (identity of informer); Ky. Rev. Stat. 5 
319.111 (1972) (psychologist-patient); Md. Ann. Code art. 35, § 2 (1971) (journalist
informant); Mich. Comp. Laws Ann. § 338.523 (1967) (accountant-client); N.Y. Civ. 
Prac. § 4508 (McKinney Supp. 1970-71) (social worker-client); Ore. Rev. Stat. § 
44.040(1) (i) (1971) (school teacher-student); id. § 44.040(1) (f) (employer-stenogra
pher); Wis. Stat. Ann. § 885.205 (Supp. 1973) (college counselor-student). See gen
erally 8 J. Wigmore, supra note 8, § 2286, at 528-37.

49 Of the state psychologist privilege statutes only Montana’s might be broad enough 
to encompass researchers. See Mont. Rev. Code Ann. § 93-701-4 (1947); Reubhauser 
& Brim, supra note 2 at 1207. Newsman statutes seem to exclude researchers. See gen
erally D’Alemberte, Journalists Under the Axe: Protection of Confidential Sources 
of Information, 6 Harv. J. Legis. 307, 326-32 (1969). Some of the newsman privilege bills 
presently before Congress appear broad to encompass researchers who intend to publish 
their findings in a book or scholarly journal. See H.R. 2187, 93d Cong., 1st Sess. (1973). 
Senator Ervin, Chairman of the Senate Judiciary Committee, in hearings on the news
man privilege bills, expressed the opinion that his own bill, S. 158, would encompass 
researchers. See Hearings on S. 158 Before the Subcomm, on Constitutional Rights of 
the Senate Comm, on the Judiciary, 93d Cong., 1st Sess. 395 (1973) (statement 
of Senator Ervin during testimony of Professor Morgenthau) [hereinafter cited as 1913 
Senate Hearings].

41 See note 38 supra.
42 See, e.g., Deltec, Inc. v. Dun & Bradstreet, Inc., 187 F. Supp. 788, 789-90 (N.D. 

Ohio 1960) (newsman statute); City & County of San Francisco v. Superior Ct., 37 Cal. 
2d 227, 234, 231 P.2d 26, 29-30 (1951) (attorney-client privilege statute); Myers v. State, 
192 Ind. 592, 599, 137 N.E. 547, 550 (1922) (physician-patient privilege statute); Branz- 
burg v. Pound, 461 S.W.2d 345, 347 (Ky. 1971), aff’d, 408 U.S. 665 (1972) (newsman 
statute). But see In re Taylor, 412 Pa. 32, 40, 193 A.2d 181, 185 (1963) (newsman statute 
liberally construed).

Presently, only researchers working in the drug abuse field possess a 
statutory privilege against compelled disclosure of the identity of sub
jects. In the Comprehensive Drug Abuse Prevention and Control Act of 



250 The Georgetown Law Journal [Vol. 62:243

1970,43 Congress empowered the Secretary of Health, Education, and 
Welfare to grant drug researchers an absolute right to withhold the 
identity or identifying characteristics of their subject in all civil, crim
inal, administrative, or legislative proceedings on the federal, state, and 
local levels.44 In the Drug Abuse Office and Treatment Act of 1972,45 
Congress again enacted a drug researcher privilege. However, this priv
ilege is conditional and provides that the identity of a subject can be 
disclosed without the subject’s consent if a court authorizes such dis
closure upon a showing of good cause.46 In a recent case, a drug research
er sought to protect the identity of patients participating in the program 
by asserting the absolute privilege of the 1970 Act as a bar to the sub
poena served upon him, while the government contended that the court 
could legally authorize disclosure under the 1972 Act. The New York 
Court of Appeals concluded that the 1972 Act did not repeal or modify 
the 1970 Act and reversed the researcher’s contempt conviction and 
quashed the subpoena.47 Some states recently have enacted versions of 
the Uniform Controlled Substance Act which include an absolute priv
ilege similar to that in the Comprehensive Drug Abuse Prevention and 
Control Act of 1970.48 The drug statutes, while representing a start 
toward creating a statutory privilege for researchers, are far from ade
quate because only a small proportion of all research into human activity 
is in the drug abuse field. Researchers in other fields are as much in need 
of a privilege as are drug researchers.

43 Pub. L. No. 91-513, 84 Stat. 1236 (codified in scattered sections of 18, 21, 26, 31, 
40, 42, 46, 49, U.S.C.).

44 See 42 U.S.C. § 242a (a) (1970). Another provision of the Act granted the Attorney 
General similar powers. See 21 id. § 872(c).

45 Pub. L. No. 92-255, 86 Stat. 66 (codified in scattered sections of 5, 21, 42 U.S.C.).
4621 U.S.C. § 1175(b)(2)(C) (Supp. II, 1972).
47 People v. Newman, 32 N.Y.2d 379, 388-89, —N£.2d—, —, —N.Y.S.2d—, — (1973).
48 See, e.g., Wash. Rev. Code Ann. § 69.50.508(d) (Supp. 1972); W. Va. Code § 60A- 

5-540(c) (Supp. 1972); Wy. Stat. Ann. § 35-347.52 (d) (Supp. 1971).
49 See Branzburg v. Hayes, 408 U.S. 655, 690 n.29 (1972); 8 J. Wigmore, supra note 8, 

§ 2192. Although Branzburg denies a constitutional privilege only to newsmen, the 
Court also indicated its disfavor of privileges for “lecturers, political pollsters, novelists, 
academic researchers, and dramatists,” all of whom, according to the Court, perform 
the same “informative function” that the press does. 408 U.S. at 705; see The Supreme 
Court, 1911 Term, supra note 21, at 146 n.42.

Justification for a Statutory Researcher Privilege

A researcher-subject privilege would authorize a researcher to withhold 
confidential research information from the government or private liti
gants. Since courts are unlikely to recognize such a privilege on common 
law or constitutional grounds,49 advocates of a privilege for researchers 
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should present their arguments to Congress and the state legislatures.50 A 
persuasive rationale, grounded in considerations of public policy, sup
ports the creation of a statutory researcher-subject privilege.51

50 Indeed, the Branzburg majority invites the state legislatures and Congress to re
examine the need for a newsman’s privilege statute. See 408 U.S. at 706. Numerous 
proposals have emerged, some of which seem to offer protection to researchers, es
pecially when acting as journalists. See, e.g., S. 451, 93d Cong., 1st Sess. (1973); H.R. 
1813, 93d Cong., 1st Sess. (1973); H.R. 1794, 93d Cong., 1st Sess. (1973); note 40 supra. 
In Massachusetts a privilege bill specifically protecting scholars was introduced but 
not enacted. See An Act Providing Protection for Sources of Information of Scholars, 
S. 705, Mass. Gen. Ct. (1973) (introduced by Senator John M. Quinlan), copy on file 
at Georgetown Law Journal. It is entirely appropriate for a legislature to extend the 
requirements of free expression beyond the parameters defined by the Supreme Court in 
Branzburg. Legislatures surely have a role to play in constitutional interpretation. See 
Welsh v. United States, 398 U.S. 333, 369-74 (1970) (White, J., dissenting); Katzenbach 
v. Morgan, 384 U.S. 641 (1966); Cox, Role of Congress in Constitutional Determinations, 
40 U. Cinn. L. Rev. 199 (1971). Moreover, policy interests beyond the first amendment 
are at stake in the creation of a researcher-subject privilege. See notes 52-79 infra and 
accompanying text.

51 The traditional requirements which must be satisfied to justify the creation of a 
new privilege are Professor Wigmore’s famous criteria:

1. The communications must originate in a confidence that they will not be 
disclosed.
2. The element of confidentiality must be essential to the relation between 
the parties.
3. The relation must be one which in the opinion of the community ought 
to be assiduously fostered.
4. The injury that would inure to the relation by the disclosure of the 
communication must be greater than the benefit gained by its contribution 
to the disposition of the litigation.

8 J. Wigmore, supra note 8, § 2285. It has been noted that these criteria are not com
pletely satisfactory because they are ambiguous and capable of a very broad interpre
tation. See In re Kryschuk & Zwlynik, 14 D.L.R.2d 676, 677 (Sask. Magis. Ct. 1958) 
(applies criteria to find a social worker-client privilege) ; Comment, Functional Overlap 
Between the Lawyer and Other Professionals: Its Implications for the Privileged Com
munications Doctrine, 71 Yale L.J. 1226, 1230-31 (1962). A mere confidential commu
nication between friends conceivably could qualify for privileged status under the 
Wigmore criteria. See id. at 1230.

Several commentators have concluded that the researcher-subject relationship quali
fies for protection under the Wigmore criteria. See Nejelski & Lerman, supra note 2, 
at 1137; Reubhausen & Brim, supra note 2, at 1207 n.62; Note, supra note 7, at 384-90. 
The Model Statute proposed in this Note, however, is not based solely upon the Wig
more criteria. See notes 49-79 infra and accompanying text.

THE NEED TO PROTECT RESEARCH

There can be little doubt today that empirical research has bene
fited, and is continuing to benefit, society in general. Education, medi
cine, criminal justice, social welfare, national security, and government 
bureaucracy are some of society’s problem areas that have profited from 
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empirical research.52 Beyond its problem-solving potential, research con
tributes to the free flow of information, long considered a vital com
ponent of the American political system.53 The news media have been 
the customary source of this information flow. Today, with the in
creasing complexity of society and public issues, newsmen alone cannot 
continue to perform their informational role adequately. Scholars and 
researchers, like newsmen, often investigate and publish information on 
issues of public concern.54 With the dramatic expansion of empirical re
search in the post World War II era,55 researchers have become a func
tional ally of the press.56

52 See Staff of House Research and Technical Programs Subcomm, of the Comm, 
on Government Operations, 90th Cong., 1st Sess., The Use of Social Research in 
Federal Domestic Programs, Parts II-III (Comm. Print 1967); Nejelski & Lerman, 
supra note 2, at 1110. The widely publicized failures of social science in fields as 
diverse as the Vietnam War, poverty, the economy, and education have, however, les
sened public confidence in social scientists as problem-solvers. Nevertheless, even critics 
concede that social science can exert a positive influence on public policy-makers. See 
generally Caplan & Nelson, supra note 35; Goodwin, On Making Social Research Rel
evant to Public Policy and National Problem-Solving, 26 Am. Psychologist 431 (1971); 
Wilson, On Pettigrew and Armor; An Afterword, The Public Interest No. 30, at 132 
(Winter 1973); Washington Post, Feb. 18, 1973, § A, at 2, col. 1.

53 The public depends upon the free flow of news, analyses, ideas, criticism, and other 
information in order to exercise its political function intelligently. See generally A. 
Meiklejohn, Free Speech and its Relation to Self Government (1948).

54 See 1913 Senate Hearings 392-97 (testimony of Professor Morgenthau); cf. Branz- 
burg v. Hayes, 408 U.S. 665, 705 (1972).

55 See Nejelski & Lerman, supra note 2, at 1086-89; Memorandum from Subcomm, on 
Privacy and Research to the Members of the Comm, on Privacy, Amer. Sociological 
Assoc., Feb. 14, 1973, copy on file at Georgetown Law Journal.

56 See Memorandum, supra note 4, at 40. Indeed, some types of research are virtually 
indistinguishable from journalistic investigation, except for the means of publication— 
usually a book or scholarly journal rather than the popular press. Scholars on the 
Vietnam War, who rely on unofficial, in depth interviews with government officials 
and field research in the war zone, are an example of the virtual identity in methodology 
and role of some researchers and journalists. Two of these “scholar-journalists” unsuc
cessfully resisted subpoenas for confidential research information relating to the Pen
tagon Papers litigation. See United States v. Doe (Appeal of Samuel L. Popkin), 460 
F.2d 328 (1st Cir. 1972), cert, denied, 41 U.S.L.W. 3517 (U.S. Mar. 27, 1973); United 
States v. Doe {In re Grand Jury Subpoena Served upon Richard Falk), 332 F. Supp. 
938 (D. Mass. 1971). See generally Note, The Public Scholar and the First Amendment: 
A Compelling Need for Compelling Testimony?, 40 Geo. Wash. L. Rev. 995 (1972).

It has been suggested that the relatively slight public dependence on scholarly sources 
of information—as compared to the mass media—makes a privilege for researchers less 
important than a privilege for journalists. See The Supreme Court, 1911 Term, supra 
note 21, at 146 n.42. From a policy point-of-view, scholarly research has a greater prob
lem-solving potential than journalism, and since research results are read by educated 
and influential citizens, research in some areas may have as great an impact on the poli
tical system as the mass media. See note 52 supra and accompanying text.

The possibility of legally compelled disclosures of confidential 
research information threatens the vitality of American research, in both 



1973] Researcher-Subject Privilege 253

its informational and problem-solving roles. The lack of legal protection 
of research confidentiality may create a dual “deterrent effect:” non
cooperation by research subjects and self-censorship by researchers. Re
search subjects, if unsure of the confidentiality of their private and some
times incriminating communications to researchers, may become guarded, 
or cease their cooperation altogether.57 Repeated incidents and wide
spread publicity could extend this deterrent effect beyond a specific re
search project and cause a general undermining of public trust in re
search confidentiality. Researchers themselves, motivated by personal 
conscience, professional ethics,58 or fear of contempt citations, may tend 
to avoid types of research likely to involve subjects or information of 
interest to prosecutors, grand juries, or other sources of compulsory 
legal process.59 In the absence of viable alternatives,60 a researcher-subject 

57 Such a deterrent effect is difficult, if not impossible, to document empirically. Cf. 
Branzburg v. Hayes, 408 U.S. 665, 732-33 (1972) (Stewart, J., dissenting). The reality 
of. the threat, however, is suggested by the rapid demise of the Chicago O.E.O. study 
following a breach of confidentiality. See note 7 supra and accompanying text. Since 
compelled disclosure is a relatively recent, and so far, rare development, no general 
undermining of public confidence can be identified at present. But newsmen, in the 
wake of Branzburg and a rash of government subpoenas demanding disclosure of con
fidential sources, have asserted that sources now are less willing to reveal confidential 
information. See 1913 Senate Hearings 281-93 (statement of William F. Thomas, Editor, 
Los Angeles Times); Hume, The New York Times Magazine, Dec. 17, 1972, at 13; 
Washington Star and Daily News, Feb. 18, 1973, § A, at 28, col. 1. Of course, journal
ists’ claims in this area are self-serving and may not be entirely reliable.

58 Various professional associations, including the American Psychological Association 
and the American Association of University Professors, have promulgated codes dealing 
with ethical standards for research involving human subjects. See Staff of House 
Research and Technical Programs Subcomm, of the Comm, on Government Opera
tions, supra note 52, Part IV, at 298-312; Am. Psychological Ass’n, Ethical Standards 
in Research with Human Subjects (Draft, May, 1972). See generally Ruebhausen & 
Brim, supra note 2, at 1210-11.

59 Government action that induces self-censorship has been condemned by the Su
preme Court as a violation of the first amendment. See Smith v. California, 361 U.S. 
147 (1959).

60 The only apparent alternative is self-help by the researchers. Strengthened ethical 
codes, destruction of data, Miranda-like warnings, and elaborate methodological devices 
protecting anonymity have been suggested. See Nejelski & Lerman, supra note 2, at 1094- 
98, 1132-33. All of these “solutions,” by failing to provide complete protection, are 
less satisfactory than a privilege. For example, Miranda warnings may result in a non
representative or inhibited survey sample. See Memorandum, supra note 55, at 3. The 
“anonymity” and “destruction of data” alternatives are unavailable in surveys where 
research subjects must be followed over a period of time, or for research involving 
prominent governmental research subjects. See Boruch, Maintaining Confidentiality 
of Data in Education Research: A Systematic Analysis, 26 Am. Psychologist 413 (1971); 
Ruebhausen & Brim, supra note 2, at 1205. Finally, strengthened ethical codes, while 
desirable, have no legal force, and would not provide a defense to a contempt citation 
for refusing to comply with a subpoena for confidential research information. The fear 
of a jail sentence may induce many researchers to disregard their ethical codes and 
reveal confidential information.
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privilege is the only way to avoid these undesirable consequences. A 
privilege would inspire confidence among researchers and research sub
jects, and eliminate the possibility of deterrence.

The legal system, however, needs to maintain the integrity of its truth
finding process, and therefore legal commentators generally oppose priv
ileges, which are said to shackle the search for truth.61 This presumption 
against the creation of privileges, however, traditionally can be overcome 
by superior public policy demands.62 If the opposing policy interests are 
balanced on a case-by-case basis, the public interest in a criminal con
viction, grand jury indictment, or accurate legislative committee find
ings usually will outweigh the public interest in the results of a given 
research project,63 which, after all, may turn out to have little value. This 
analysis suggests that the legal system should be permitted to compel 
disclosure of confidential research information in those cases where that 
information is essential to the legal truth-finding process64—even though a 
particular research project thereby is weakened or destroyed.

61 See 8 J. Wigmore, supra note 8, § 2192.
62 See McMann v. SEC, 87 F.2d 377, 378 (2d Cir. 1937); People v. Shapiro, 308 N.Y. 

453, 459, 126 N.E.2d 559, 562 (1955); 8 J. Wigmore, supra note 8, §§ 2192, 2197, 2285.
63 See Nejelski & Lerman, supra note 2, at 1143.
64 Such a qualified right of compulsion could be similar to Justice Stewart’s suggestion 

in Branzburg v. Hayes that the party demanding disclosure have the burden of dem
onstrating the “clear” relevance of the data sought, demonstrating that the information 
is not otherwise available, and demonstrating a “compelling and overriding interest in 
the information.” 408 U.S. at 743 (Stewart, J., dissenting); cj. Garland v. Torre, 259 
F.2d 545, 549-50 (2d Cir.), cert, denied, 358 U.S. 910 (1958) (disclosure of confidential 
news source only if highly relevant).

65 See Memorandum, supra note 55, at 6; notes 57, 59 supra and accompanying text.
66 See note 57 supra. For example, a Boston Globe investigation into political cor

ruption in Massachusetts was hampered when two confidential sources “clammed up,” 
fearing possible exposure as informants. Washington Star and Daily News, Feb. 18, 
1973, § A, at 28, col. 1. Similarly, the C.B.S. television network was forced to drop a 
report on welfare fraud when its source, a welfare mother in Atlanta, demanded anony
mity “under any circumstances.” C.B.S. felt that it could not make such a guarantee. 
AZ.

& See Nejelski & Lerman, supra note 2, at 1136; Rainwater & Pittman, Ethical Problems

But a case-by-case balancing approach is too narrow and ignores the 
general deterrent effect a series of confidentiality breaches might cause 
among researchers and research subjects.65 The experience of the mass 
media since Branzburg indicates that this possibility is not illusory.66 In 
fact, the research community may be even more vulnerable to such a 
deterrent effect, because many research subjects, unlike newspaper in
formants, do not volunteer their information, but rather are solicited, 
and have little reason to cooperate with a research project absent a cred
ible pledge of confidentiality.67
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The deterrent effect is a sufficient threat to American research68 to 
overcome the normal presumption against the creation of a new privilege. 
The overall societal benefits resulting from research far outweigh the 
minimal benefit to the legal system provided by a rarely-invoked power 
to compel production of research information.69

in Studying a Politically Sensitive and Deviant Community, 14 Social Problems 357, 
363 (1967).

€8 See notes 7, 67 supra and accompanying text.
69 In the research area, the value of compulsory process to the law’s truth-finding 

function is minimal. First, conscientious researchers bound by a pledge of confiden
tiality are not likely to breach that confidence, even under the threat of contempt. See 
Doe v. United States (Appeal of Samuel L. Popkin), 460 F.2d 328 (1st Cir. 1972), cert, 
denied, 411 U.S. 909 (1973); D’Alemberte, supra note 40, at 324-25. Second, much re
search information of relevance to the legal system would not exist if compelled disclosure 
became commonplace and confidentiality commitments lost credibility. Third, even if 
researchers had a privilege, they could be expected to disclose information of a truly 
serious nature voluntarily. See Nejelski & Lerman, supra note 2, at 1146-47.

70 See Melvin v. Reid, 112 Cal. App. 285, 297 P. 91 (Dist. Ct. App. 1931) (allowing 
tort judgment for public disclosure of private facts); Commonwealth v. Wiseman, 356 
Mass. 251, 249 NJE.2d 610 (1969), cert, denied, 399 U.S. 960 (1970) (enjoining distribu
tion of film about mentally ill to the general public as unreasonable intrusion on soli
tude); Nejelski & Lerman, supra note 2, at 1123-26. See generally Prosser, Privacy, 48 
Calif. L. Rev. 383 (1960).

It is likely that the fact of government compulsion would be a defense to a researcher 
being sued on a tort theory by a research subject for revealing confidential information 
pursuant to a subpoena. See Boyd v. Wynn, 286 Ky. 173, 178, 150 S.W.2d 648, 650 
(1941) ; Nejelski & Lerman, supra note 2, at 1126-27.

71 Griswold v. Connecticut, 381 U.S. 479, 483 (1965). The constitutional status of 
privacy has been recognized in several distinct areas. See, e.g., Roe v. Wade, 410 U.S. 
113 (1973) (state abortion laws interfere with woman’s personal privacy); Rowan v. 
Post Office Dep’t., 397 U.S. 728 (1970) (“right to be left alone” justifies statute allowing 
addressee discretion to refuse mail); Stanley v. Georgia, 394 U.S. 557, 564-65 (1969) 
(statute prohibiting the possession of obscenity in the home impermissibly invades private 
thoughts and fantasies); Griswold v. Connecticut, 381 U.S. 479, 485 (1965) (state birth 
control law violates marital privacy rights).

No case has dealt specifically with the privacy issues inherent in the researcher-subject 
relationship. But cf. Doe v. McMillan, 459 F.2d 1304, 1324-27 (D.C. Cir. 1972) (Wright, 
J., dissenting), rev'd on other grounds, 41 U.S.L.W. 4752 (U.S. May 29, 1973); Com
monwealth v. Wiseman, 356 Mass. 251, 261, 249 N.E.2d 610, 616-17 (1969), cert, denied, 
399 U.S. 960 (1970). In Doe v. McMillan the plaintiff sought to enjoin the publication 
of a House District Committee Report on the District of Columbia school system be
cause the report included the names of students in embarassing and derogatory con
texts. 459 F.2d at 1316. The court of appeals majority voted to affirm the dismissal of 

THE NEED TO PROTECT PRIVACY

Increasingly, American law has come to recognize claims to privacy. 
Tort law protects privacy in a variety of contexts;70 the United States 
Constitution has been construed to emanate a “penumbra” of privacy 
rights;71 and legislative and executive branches on occasion have sought 
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to protect privacy in certain areas as a matter of public policy.72 The 
exact parameters of privacy in the tort, constitutional, and policy con
texts still are evolving.

the suit on legislative and executive immunity grounds. Id. at 1318. In dissent, Judge 
Wright forcefully argued that important privacy interests were at stake in the case: 

[AJlthough the initial compelled disclosure of the student’s private affairs, 
which in itself constitutes a severe intrusion upon his right to privacy, is 
clearly justified by the state’s overriding interest in educating its citizens, any 
further encroachment on the student’s privacy—through public dissemina
tion of any matter revealed—must be strictly limited and must be necessary 
to further important governmental interests.

Id. at 1326 (Wright, J., dissenting).
Of course, a research subject typically will not be in a position to assert his own 

privacy rights without revealing his identity. A problem arises because a researcher 
may not have standing to assert a privilege on the basis of his research subject’s con
stitutional privacy rights. See generally Barrows v. Jackson, 346 U.S. 249, 254-57 (1953); 
Comment, Jus Tertii—Standing to Invoke Violation of Constitutional Rights of a Third 
Party, 38 Tenn. L. Rev. 538 (1971). It has been suggested that the researcher himself 
may have a privacy interest in protecting confidentiality. See Nejelski & Lerman, supra 
note 2, at 1127. The private personality of a researcher, however, is not involved in 
the compelled disclosure of confidential information about his research subject, except 
perhaps in cases where the researcher’s own opinions and conclusions are intermingled 
with that information. Cf. United States v. Doe (Appeal of Samuel L. Popkin), 460 F.2d 
328, 334-35 (1st Cir. 1972), cert, denied, 411 U.S. 909 (1973).

72See 13 U.S.C. § 9 (1972) (confidentiality of census information); 21 id. § 1175 
(confidentiality of patient records in drug treatment programs); 42 id. § 242(a) (con
fidentiality in drug research programs). See generally Department of Health, Edu
cation, and Welfare, The Institutional Guide to OHEW Policy on Protection of 
Human Subjects (NIH Pub. No. 72-102, 1971); Note, Invasion of Privacy and the 
Freedom of Information Act: Getman v. NLRB, 40 Geo. Wash. L. Rev. 527 (1972); 
Note, supra note 7, at 390-98 (executive privilege arguably protects research confiden
tiality in some cases). Of course, concern for individuals is not the sole motivation for 
government protection of privacy in these areas. Fear that citizens will not cooperate 
with the government’s data gathering and research programs unless confidentiality is 
guaranteed is another motivation. See St. Regis Paper Co. v. United States, 368 U.S. 
208,218 (1961).

73 See Reubhausen & Brim, supra note 2, at 1198-1204. Privacy interests especially 
are threatened in the typical researcher-subject relationship—as compared, for example, 
to the attorney-client or journalist-source relationships—because the researcher seeks 
out his subjects. The subject seldom risks his privacy voluntarily or receives benefits 
from the association with the researcher. See Karst, “The Files”: Legal Controls over 
the Accuracy and Accessibility of Stored Personal Data, 31 Law and Contemp. Prob. 
342, 344 (1966). See also Doe v. McMillan, 459 F.2d 1304, 1324-27 (D.C. Cir. 1972) 
(Wright, J., dissenting), rev’d on other grounds, 41 U.S.L.W. 4752 (U.S. May 29, 1973).

When a person is coerced into providing data of a personal nature to 
a government or researcher, public dissemination of that data is especially 
obnoxious to individual privacy.73 In most instances research subjects are 
nominally volunteers, but in effect their cooperation may be induced by 
fear of a jail sentence (as in a methadone maintenance program), by an 
offer of remuneration, or by a simple inability to say no to a persuasive 
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social scientist who perhaps has warned the subject inadequately of the 
limited legal protection of confidential communications to researchers.74 
In such situations, researchers bear a special responsibility to protect the 
anonymity and confidences of their subjects.75 The law should not com
pel researchers to breach their responsibility in the absence of a com
pelling public purpose.

74 Cf. Ruebhausen & Brim, supra note 2, at 1200. See generally Cox & Sipprelle, Coer
cion in Participation as a Research Subject, 26 Am. Psychologist 726 (1971).

75 See Ruebhausen & Brim, supra note 2, at 1210-11.
76 See id. at 1206-08.
77 Courts have not hesitated to disregard privacy assertions in the face of superior 

governmental interests. See, e.g., Wyman v. James, 400 U.S. 309 (1971) (compulsory 
welfare home visits not an invasion of privacy because of countervailing governmental 
interest); Time, Inc. v. Hill, 385 U.S. 374 (1967) (right of privacy tort actions against 
the media limited to publications motivated by actual malice because first amendment 
takes precedence over individual privacy rights); United States v. Little, 321 F. Supp. 
388, 392 (D. Del. 1971) (government interest in census results justifies compulsion to 
answer highly personal questions). In Little the district court also noted that the abso
lute confidentiality protection provided by the Census Act mitigated the invasion of 
privacy inherent in some census questions. 321 F. Supp. at 392; see 13 U.S.C. §§ 8(c), 
9, 214 (1970). With its increasing constitutional status, privacy may begin to take on 
greater weight on the balancing scale. See note 71 supra.

78 A countervailing public purpose is the usual justification for overcoming privacy 
assertions. See note 77 supra.

79 See notes 97-111 infra and accompanying text.

Even in non-coercive contexts, the disclosure of research information 
gathered from subjects under a pledge of confidentiality involves im
portant privacy interests. Any concept of private personality includes 
the notion that highly personal and sensitive data revealed to the re
searcher for one purpose ordinarily should not be disturbed, disclosed 
or otherwise used for another purpose without the consent of the source 
of the data.76

Privacy, however, is not an absolute right.77 A compelled disclosure 
is defensible, in privacy terms, if it fulfills a significant public purpose.78 
The legal system’s demand for truth in an area of major public concern 
may fulfill this “public purpose” requirement.79 But individual privacy 
is extremely vulnerable in the research area and should not be breached 
by an unsubstantiated assertion of “need” by a litigant or investigatory

The Model Statute which follows is proposed as one means of fulfill
ing the need for researcher-subject confidentiality. This Model Statute 
protects the subject’s privacy under most circumstances by permitting a 
litigant or investigatory body to invade the subject’s privacy only when 
society’s need for the information is great. Since such an invasion of a 
subject’s privacy should rarely be necessary, the possible damage to re
search arising out of adverse publicity should be minimized.



258 The Georgetown Law Journal [Vol. 62:243

Proposed Model Researcher’s Privilege Statute

This Act may be cited as the “Researcher’s Privilege Act.”

Section 1 : For purposes of this Act:

(a) “Researcher” means any person who, primarily for the 
purpose of increasing public knowledge, is engaged in, con
nected with, or employed for the systematic collection or 
analysis of information obtained from research subjects.
(b) “Research subject” means any person who furnishes in
formation to a researcher.
(c) “Information” includes any oral or written communica
tions, data, facts, responses to questions, or acts observed by a 
researcher (when the observation is consented to) which are 
the basis for analysis and interpretation.
(d) “Increasing public knowledge” means reporting, or in
tending to report, in published books, magazines, periodicals, 
pamphlets, and newspapers, or in published or unpublished 
reports to meetings of professional associations, conferences, 
workshops, seminars, lectures, including lectures to students 
made as part of a researcher’s responsibilities as a teacher at an 
accredited institution, and speeches made to public audiences, 
the findings based on information obtained from research.
(e) “Specific threat to human life” means that the danger to 
human life must be specifically intended, imminent, and rea
sonably certain to occur.
(f) “Proceeding” means any proceeding, hearing, or investi
gation before or by any [Federal, State, or Local] judicial, 
legislative, executive or administrative body.

Section 2: Except as provided in section 3, a researcher shall not 
be compelled in any proceeding to disclose the identity of a re
search subject, facts from which the identity of a research subject 
might be inferred, or information furnished by an individual re
search subject to the researcher.

Section 3: A researcher may be compelled to disclose the identity 
of a research subject or the information furnished by a research 
subject when

(a) the party seeking disclosure establishes by a preponder
ance of the evidence that the identity of or information fur
nished by the research subject was not intended by the subject 
to be confidential, or
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(b) the action which is the subject of the legal proceeding is 
murder, sabotage, espionage, treason, or a specific threat to 
human life, and the party seeking disclosure establishes by a 
preponderance of the evidence that:

(1) the confidential identity or information to be dis
closed is relevant to a central issue of the legal proceeding; 
and
(2) the confidential identity or information is not reason
ably available by alternative means.

Section 4: Whenever a person claims the privilege conferred by 
this statute, the party seeking disclosure may apply to the [su
perior, county, or district] court for an order divesting the person 
of the privilege. Such application shall be made to the [superior, 
county, or district] court in the [county or district] where the 
proceeding or action in which the disclosure is sought is pending. 
When the invocation of the privilege arises at a proceeding pre
sided over by a judge, that judge shall make the evidentiary de
termination on the applicability of the privilege. Any judicial ac
tion allowing or denying the researcher-subject privilege shall be 
immediately appealable by either the person asserting the privilege 
or the party seeking disclosure. Appropriate stays shall be issued 
during the pendency of the appeal.

Comments on the Model Statute

SCOPE OF THE PRIVILEGE

Definition of Researcher. The Model Statute definition of a re
searcher embodies an effort to strike a balance between the desire to pro
tect through the privilege as much legitimate research activity as pos
sible80 and the desire to avoid extending the protection of the privilege 
to persons whose activities do not come within the rationale of providing 
the public with information. No completely satisfactory reconciliation 
of these competing objectives is possible because no consensus exists on 

8() See Proposed Model Researcher’s Privilege Statute § 1(a) [hereinafter cited as 
Model Statute]. Although most researchers will not need to invoke the privilege be
cause neither the government nor a private litigant ever will seek to compel disclosure 
of the type of data they collect, the privilege, to be effective, must apply to most re
searchers because it is not possible to discern a priori from which researchers compelled 
disclosure will be sought. Protection of all researchers does not involve any harm to 
society, because society suffers no injury when the statute extends a privilege to re
searchers from whom society will never seek information. Injury to society occurs 
when the privilege can be claimed by individuals who are not contributing any infor
mation to the public.
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what activities constitute legitimate research.81 Even if a consensus ex
isted, legitimate research activities would overlap with non-research ac
tivities, and, within this overlap, opinions would differ on where the line 
limiting the scope of the privilege should be drawn. The Model Statute 
definition attempts to formulate a reasonable solution to the problem.

81 Public opinion polls are a case in point. Polls are arguably “research” because they 
involve systematic collection from subjects of reasonably precise information. Con
versely, opinion polls might be regarded as a non-research activity because the data 
merely is compiled and processed according to a routine procedure involving little 
interpretation and explanation by the pollster. The Model Statute, by defining research 
as “collection or analysis,” encompasses opinion polls if they are made public. See id. 
A definition which required “collection and analysis” would be too narrow. Data which 
is collected in a systematic manner can be analyzed by others; there is no logical reason 
to require the same individual to engage in both collection and analysis.

A bill introduced into the Massachusetts legislature defined “research” as “any investi
gation aimed at the discovery and interpretation of facts or ideas.” S. 705, Mass. Gen. 
Ct. (1973) (introduced by Senator John M. Quinlan).

82 See id. “Information” is defined broadly in order to accommodate both the variety 
of techniques employed by researchers in collecting data and the range of activities 
subject to research investigation. Id. § 1(c).

83 If a research project involves collection of quantifiable information, such as re
sponses to a questionnaire, the data gathering clearly employs a systematic method. 
In some social science research, however, the collection of information may be less 
structured. For example, Samuel Popkin’s research as a political scientist included dis
cussions with other researchers, government personnel and private individuals knowledge
able about Vietnam. See 460 F.2d at 330. This research is systematic also if the inter
views are purposely and deliberately sought and the information is collected for a spe
cific study, even though the format for collecting the information is less structured.

The statute defines basic research activity as collection or analysis of 
information.82 However, this definition, while adequately extending the 
privilege to all researchers, also encompasses activities conducted by 
many persons who are not engaged in research. Section 1(a) of the 
Model Statute therefore requires that the collection or analysis be sys
tematic and that it be primarily for the purpose of increasing public 
knowledge. The requirement that the collection or analysis be systematic 
is not likely to exclude bona fide researchers from the scope of the priv
ilege because the control and standardization of as many outside vari
ables as possible, which requires a systematic method of collecting and 
analyzing data, is a major feature of legitimate research.83 The require
ment simultaneously eliminates the possibility that persons desirous of 
protecting information already acquired will be able to publish a sham 
report and claim the protection of the statute since collection or analysis 
is likely to be systematic only when plans and methodology have been 
developed before the data is acquired.

In some instances, however, persons may engage in systematic col
lection or analysis of information and still not be engaged in research.
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For example, private detectives engage in the systematic collection of 
confidential information as part of their occupation; many businesses and 
consulting firms conduct private market or organizational studies which 
may involve the systematic collection and analysis of confidential in
formation. These activities, some of which might be considered research, 
do not fall within the rationale of the statute because the findings and 
conclusions of these activities ordinarily are not available to the public. 
The Model Statute’s requirement that the collection or analysis be pri
marily for the purpose of increasing public knowledge excludes research 
like private detective work and private market studies from the pro
tection of the statute.84

84 See Model Statute § 1(a). A corporation might undertake a study to gather in
formation useful to its business but also with the intention of making the findings 
available to the public. In such a case, even if a public report is only a secondary pur
pose, the rationale behind the privilege arguably is applicable. To make the privilege 
applicable in such instances involves great dangers since the statute would protect cor
porations who intended to make their findings available to the public only when there 
are indications that a litigant may seek to discover the information. To avoid this prob
lem the Model Statute requires that the collection and analysis be primarily for in
creasing the public knowledge.

85 See Note, supra note 56.
86 See note 50 supra.

Although the Model Statute has been drafted to exclude “non-re
search” data collection and research which does not fall within the 
rationale of the statute, the definition may still encompass some persons, 
such as investigative reporters, who commonly are not thought to be 
researchers. This is not surprising since the rationale for protecting re- 
searcher-subject confidentiality is very similar to the rationale for pro
tecting newsman-source confidentiality. In fact, earlier commentators 
argued that if newsmen possessed a constitutional right to protect their 
sources, then so would researchers whose activities are very similar to 
those of newsmen.85 The statute, which is constructed to fulfill a specific 
rationale, logically applies to all who fall within that rationale. In some 
instances a newsman’s protection under a researcher-subject confidential
ity statute will overlap existing state statutes authorizing newsmen to 
protect their sources, and other states and the federal government may 
adopt such statutes in the future.86 The problem could arise, however, 
in states where the newsman statute does not afford as adequate pro
tection as the Model Statute and an investigative reporter seeks to pro
tect his source by relying on the researcher-subject privilege statute. Al
though the Model Statute does not do so, this problem could be resolved 
legislatively by an ad hoc provision specifically including or excluding 
investigative newsmen.
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Alternative statutory approaches to the definition of a researcher 
would pose more serious problems. For example, the privilege could be 
limited to certain kinds of research which are deemed especially bene
ficial to society and likely to yield information of interest to the govern
ment or private parties in litigation.87 However, determining a priori 
which kinds of research are most beneficial to society would result in 
distinctions based on sheer speculation about the possible value of future 
research findings. Even if this problem could be minimized, priorities 
might change in a few years, outdating the statute, and requiring réévalu
ation of the research protected. Working out meaningful definitions of 
the kinds of research to which the privilege applies also is not a simple 
task. The various disciplines and the matters investigated overlap; the 
interrelationships among even seemingly unrelated areas of research com
plicate the problem of developing satisfactory definitions. In addition to 
definitional problems, a statute which selectively extends the privilege to 
only certain kinds of research may influence the direction of future re
search if researchers choose to study in those areas where the privilege 
is available and to avoid those where the privilege is not available.

87 Another alternative along the same lines would be to establish a board or panel 
which would review applications from researchers requesting to be certified as qualify
ing for the privilege. This approach might reduce the problem caused by the changing 
nature of research priorities, but it would not avoid other difficult questions regarding 
establishment of criteria and standards and would require a costly and perhaps cumber
some bureaucracy to administer the program. The administering agency would be sub
ject to charges of censorship, control of the directions of research and bias toward 
individual reseachers. In short, such an approach is likely to be unworkable and unac
ceptable to most researchers.

88 See Model Statute § 1(a). The language “engaged in, connected with, or em
ployed for” is similar to language used in some newsman statutes. See Ohio Rev. Code 
Ann. § 2739.04 (Supp. 1972).

The language of section 1(a) also makes clear that the privilege may 
be claimed by all persons associated with a research project who possess 
knowledge of the identities of research subjects.88 In small research proj
ects where the same person conducts all phases of the project from pre
liminary planning and data collection to analysis and interpretation, only 
that person is familiar with the confidential information. Larger projects, 
however, may employ many persons, some to collect, others to collate 
and process, and still others to analyze and interpret the data. The edu
cation and experience of these persons may vary greatly. In common 
parlance one may refer to those persons with less education and fewer 
analytical responsibilities as assistants or technicians, rather than research
ers. The statute, by including in the definition of a researcher anyone 
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who is “engaged in, connected with, or employed for” the collection or 
analysis of data, includes employees and assistants because the rationale 
of the statute is applicable equally to all persons associated with a re
search effort who have knowledge of a subject’s identity.89

89 Those researchers who follow careful, well thought-out techniques can minimize 
the problems of subpoenas directed to assistants by keeping separate the basic study data 
and the identity of the subject who provided the data, and by destroying the data, 
or at least the identity of the subject who provided the data, as soon as the data or 
identity is no longer necessary to the research project. Researchers should make certain 
that as few persons as possible see the data with the subject identified. Ethical standards 
impose upon researchers the duty to limit knowledge of a subject’s identity as much 
as possible. See American Psychological Ass’n, supra note 5, § 10, at XVI-XVII. Never
theless, some assistants may see the data either out of necessity or because some researchers 
may not observe the highest ethical standards. A researcher’s failure to observe profes
sional standards is not a reason to deny the protection of the statute, nor to risk the 
harm to research generally which might follow from an invasion of the privilege 
statute.

w>See, e.g., Ala. Code, tit. 7, § 370 (1958); Ky. Rev. Stat. § 421.100 (1972); La. Rev. 
Stat. § 45:1452 (Supp. 1972); Pa. Stat. Ann., tit. 28, § 330 (Supp. 1972-73). Courts gen
erally have construed newsman statutes narrowly. For example, in Branzburg v. Pound 
the Court of Appeals of Kentucky specifically held that the statute “does not grant a 
privilege against disclosing the information itself.” 461 S.W.2d 345, 347 (Ky. 1971), 
a/f’d sub nom., Branzburg v. Hayes, 408 U.S. 665 (1972); cf. State v. Donovan, 129 
N.J.L. 478, 487, 30 A.2d 421, 425-26 (1943) (messenger delivering information to a news
paper is not a source). But see In re Taylor, 412 Pa. 32, 40, 193 A.2d 181, 185-86 (1963) 
(physical documents are a source).

91 See, e.g., Cal. Evid. Code Ann. 1012, 1014 (West 1966) (information obtained 
by examination or transmitted between the patient and psychotherapist made in con
fidence and in the course of the relationship); Conn. Gen. Stat. Ann. § 52-146c (Supp. 
1973) (communications made to psychologist engaged in the practice of clinical psy
chology); Md. Code Ann. art. 35, § 13A (1971) (communications relating to diagnosis 
or treatment of the patient’s mental disorder). But see In re Lifschutz, 2 Cal. 3d 415, 
430, 467 P.2d 557, 566-67, 85 Cal. Rptr. 829, 838 (1970) (suggesting but not deciding 
that psychotherapist-patient privilege extends to a patient’s identity).

92 See, e.g., Cal. Evid. Code Ann. §§ 1032-33 (West 1966) (communication made in 
confidence to a clergyman); Pa. Stat. Ann. tit. 28, § 331 (Supp. 1972-73) (information 
acquired by a clergyman from any person secretly and in confidence); Wis. Stat. Ann. 
§ 885.20 (1966) (clergyman shall not be allowed to disclose a confession made to him 
in his professional capacity). A few priest-penitent statutes might be broad enough 

Knowledge protected by the privilege. Section two of the Model
Statute protects from compelled disclosure both the identity of and the 
information reported by an individual research subject. Most confidential 
communication statutes in other fields extend their privilege either to 
identity or to the information reported but not to both. For example, 
newsmen statutes usually have been drafted and interpreted to protect 
the identity of the source but not the information communicated.90 On 
the other hand, most psychotherapist-patient,91 priest-penitent,92 and at
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torney-client93 statutes protect the confidential information communi
cated but not the identity of the person who communicated the infor
mation.

to protect the identity of the confessor since they prohibit compulsory testimony by a 
clergyman concerning any confession or communication made in confidence. See Md. 
Code Ann. art. 35, § 13 (1971) (clergyman shall not be compelled to testify in rela
tion to any confession or communication from one seeking spiritual advice made in 
confidence); Nev. Rev. Stat. § 25.1201 (1943) (clergyman is incompetent to testify 
as to any confession made to him in his professional capacity).

93 See, e.g., Cal. Evid. Code Ann. §§ 952, 954 (West 1966) (information transmitted 
between client and his lawyer in confidence and in the course of the relationship); Ky. 
Rev. Stat. § 421.210 (1972) (shall not disclose communication made by client to at
torney); Wis. Stat. Ann. § 885.22 (1966) (may not disclose a communication made 
by client). See also Brunner v. Superior Court of Orange County, 51 Cal. 2d 616, 618, 
335 P.2d 484, 486 (1959) (attorney-client privilege does not extend to identity of 
client); Brasseaux v. Girouard, 214 So. 2d 401, 410 (La. Ct. App. 1968) (attorney-client 
privilege does not extend to identity of retainer or name of the client). But see In re 
Kaplan, 8 N.Y.2d 214, 218-19, 168 N.E.2d 660, 661, 203 N.Y.S.2d 836, 839 (1960) (attor
ney-client privilege protects identity of client where attorney confidentially retained 
to disclose information to public investigating body).

94 Those statutes which do define confidential do so in very broad terms which in 
effect indicate only that the question must be resolved by a consideration of the facts 
and circumstances surrounding the communication. See Proposed Federal Rules of 
Evidence rule 503 (a) (5), Advisory Comm. Note.

This difference in the information protected probably results from 
statutes drafted to cover the information usually sought without con
sideration of less frequent requests for disclosure. For example, newsmen 
typically report the content of a confidential communication, and there
fore what is sought is the identity of the informant. In contrast, the 
identity of a communicant to a priest, psychotherapist, or attorney typi
cally is known and the content of the communication is sought. The 
Model Statute protects both the identity of the informant, and the in
formation communicated, for an invasion of privacy is just as injurious 
to a subject when the information he communicated is made public as 
when his identity is made public. In both instances the disclosure could 
have a deterrent effect on a subject’s willingness to cooperate.

Section 3 (a) of the Model Statute restricts application of the privilege 
to those communications between researcher and subject which are con
fidential. The statute, as with many other privilege statutes, does not at
tempt a definition of “confidential.” 94 Because the question of confi
dentiality depends on all the facts and circumstances surrounding a com
munication, treatment on a case-by-case basis is more appropriate than 
statutory definition. The statute, however, does indicate that the test is 
a subjective one which should focus upon the intent of the research sub
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ject.95 The Model Statute places the burden of showing that a commun
ication is not confidential upon the party seeking disclosure.96

See Model Statute § 3(a). The definition of confidential in the Proposed Federal 
Rules of Evidence focuses upon intent but does not make specific whether the ap
propriate intent is that solely of the client, solely of the attorney or psychotherapist, 
or that of both parties. See Proposed Federal Rules of Evidence rules 503(a)(5), 
504(a)(3).

96 See Model Statute § 3 (a).
97 See 8 J. Wigmore, supra note 8, at § 2192. Commentators advocating the creation of a 

newsman’s privilege vigorously have debated the relative merits of absolute and qualified 
protection of sources. See, e.g., 1973 Senate Hearings 45-59 (statement of Senator Alan 
Cranston) (advocating an absolute privilege); D’Alemberte, supra note 40, at 337-39 
(advocating qualified privilege); Note, Reporters and their Sources: The Constitutional 
Right to a Confidential Relationship, 80 Yale L.J. 317, 338-65 (1970) (advocating a 
qualified privilege). Apart from its theoretical weakness, an absolute privilege for 
researchers probably is politically infeasible. The resistance of some legislators and of 
the law enforcement establishment to proposals of an absolute privilege for journalists 
likely would carry over to a proposal of an absolute privilege for researchers. See 1973 
Senate Hearings 330-46 (statement of R.G. Dixon, Assistant Attorney General); Wash
ington Post, Feb. 28, 1973, § A, at 5, col. 5; The New York Times, Feb. 21, 1973, at 20, 
col. 4; Washington Star & Daily News, Feb. 18, 1973, § B, at 4, col. 1.

98 See notes 49-79 supra and accompanying text.
99 Cf. 1973 Senate Hearings 145-53 (statement of Senator Lowell Weicker). No claim 

is made that this system offers complete predictability. For example, a participant in 
a drug research program cannot be absolutely certain that his identity never will become 
relevant to a murder prosecution or investigation. See People v. Newman, 32 N.Y.2d 
379, —NJE.2d—, -N.Y.S.2d- (1973).

NATURE OF THE PRIVILEGE

The Model Statute does not create an absolute privilege because com
plete protection of research confidentiality, although ideal from a re
searcher’s point-of-view, would ignore the legitimate truth-finding needs 
of the legal system.97 Even if a particular researcher-subject relationship 
comes within the definitional scope of the statute, the privilege against 
compelled disclosure may be divested under certain circumstances. Spe
cifically, section 3 (c) of the Model Statute provides that the investigation 
or prosecution of certain very serious crimes—murder, espionage, trea
son, sabotage, or a specific threat to human life—may justify a compelled 
breach of confidentiality.

This qualified privilege best balances the competing public interests 
of empirical research and the legal system.98 The possibility of a deter
rent effect is lessened because researchers and research subjects know 
from the start exactly the type of factual circumstances that could result 
in a compelled revelation of a research subject’s identity or a compelled 
disclosure of a confidential communication. As a result of this high level 
of predictability,99 researchers and research subjects need not avoid con-
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fidential research except in those rare instances when information is like
ly to be generated concerning an offense specified in the statute.100 Only 
the “threat to human life” exception is capable of a broad interpretation 
which could undermine the goal of predictability;101 section 1 (e) of the 
Model Statute, therefore, is drafted carefully to limit that exception to 
situations where the threat to life is specifically intended and reasonably 
certain to occur.102 The legal system’s needs also are satisfied to a great 
extent by this proposed statutory scheme. The power of compulsory 
process is available to aid the investigation or prosecution of the crimes 
that threaten society’s most important values—human life and the sur
vival of the nation.103

100 It is difficult to hypothesize types of research likely to generate information in
volving the specified offenses. Possibly scholars researching areas like subversive poli
tical groups, drug traffic, organized crime, or prostitution could come across such in
formation. Even if a specific research project realistically raises this possibility, the 
Model Statute’s procedural safeguards may create enough assurance of confidentiality 
that the project would not be hindered. The slight degree of deterrence that may remain 
is judged to be a tolerable evil when balanced against the necessity of the legal system’s 
ability to deal with the serious crimes specified in the statute.

101 See 1913 Senate Hearings 45-59 (statement of Senator Alan Cranston).
102 See Model Statute § 1(e). Under these standards, it is expected that a researcher 

on product defects would be able to protect his confidential sources since most prod
ucts, even dangerous ones, are not “specifically intended” to threaten human life; nor 
is the threat to life posed by product defects always “reasonably certain to occur.” On 
the other hand, confidential research information about a bombing plot or about an 
imminent organized crime “war” probably would not be protected under the Model 
Statute’s standards.

103 These crimes by their nature are unlikely to be the direct focus of an empirical
research project. Only in extraordinary situations would a murderer or a saboteur 
incriminate himself to a social researcher. Cf. 1913 Senate Hearings-------- (transcript
at 329) (testimony of Professor Anthony Amsterdam). Moreover, a researcher would 
have difficulty in locating and communicating with such a person unless government 
authorities already had identified him. It is more prevalent and less heinous crimes— 
drug offenses, homosexual activity, prostitution, or shoplifting—that are likely to con
cern researchers. Confidential information about these crimes is protected under the 
Model Statute. But cf. note 99 supra.

104 See, e.g., S. 36, 93d Cong., 1st Sess. (1973); H.R. 2232, 93d Cong., 1st Sess. (1973); 
H.R. 1819, 93d Cong., 1st Sess. (1973); S. 705, Mass. Gen. Ct. (1973) (introduced by 
Senator John M. Quinlan); An Act to Protect the Confidential Sources of News Media, 
6 Harv. J. Legis. 341 (1969). Most often, commentators mentioning a qualified priv
ilege are referring to this balancing-of-interests approach.

105 See S. 318, 93d Cong., 1st Sess. (1973); Note, supra note 97, at 339.

Three approaches to a qualified privilege for researchers were con
sidered in drafting the Model Statute. First, the privilege could rest upon 
a case-by-case balancing of the legal system’s need for specific informa
tion and the researcher’s need for confidentiality.104 Second, the privilege 
could depend on the procedural nature of the legal proceeding in
volved.105 Third, the privilege could be based on the subject matter of 
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the legal proceeding.106 Some qualified privilege proposals intermingle 
these approaches.107

106See, e.g., S. 451, 93d Cong., 1st Sess. (1973); S. 318, 93d Cong., 1st Sess. (1973); 
H.R. 1794, 93d Cong., 1st Sess. (1973). This type of. scheme has been proposed infre
quently although some privilege proposals in the journalism field would allow for com
pelled disclosure in civil libel cases where the malice rule of New York Times v. Sul
livan is applicable. See 376 U.S. 254 (1964); Note, supra note 97, at 339. Disclosure in 
these circumstances is designed to assist a defamed plaintiff in showing reckless disre
gard of the truth or actual malice as required by New York Times v. Sullivan, which 
would be an almost impossible burden if he were prevented from even finding out 
about the sources of a publication’s allegedly defamatory story. The threat of defa
mation is slight in the research area, for empirical research usually is concerned with 
generalities, not with individual pecadillos. Therefore a provision in the Model Statute 
permitting disclosure in libel cases is unnecessary.

107 See Note, supra note 97, at 339 (proposal allowing disclosure upon a showing of 
need, only at a criminal trial in which the news source is the defendant or at a civil 
libel proceeding in which the New York Times v. Sullivan actual malice standard affects 
the plaintiff’s burden of proof); cp note 106 supra.

^See generally 1913 Senate Hearings 145 (statement of Senator Weicker); Note, 
supra note 97, at 349.

109 Despite the lack of predictability of the nature of the legal proceeding approach, 
some commentators have suggested that a newsman’s privilege be absolute before 
grand juries and qualified at trials. Proponents of this scheme justify a special privilege 
for grand juries by pointing out that grand jury proceedings are secret, conducted 
without the presence of counsel, convened before any finding of probable cause, and 
limited by few relevancy requirements. See Note, supra note 97, at 348-49. Moreover 
it is claimed that secret grand jury proceedings present a greater threat of deterrence 
because a news source, later arrested, well may feel and make known his feelings that 
a subpoenaed newsman had revealed confidential information that led to the arrest. See 
Caldwell v. United States, 434 F.2d 1081, 1087-89 (9th Cir. 1971), rev'd sub nom. Branz- 
burg v. Hayes, 408 U.S. 665 (1972). It may be inferred that even if the newsman did not 
in fact breach his pledge of confidentiality, the seed of mistrust is planted. Cf. id.

The Model Statute, however, does not create a special protection for researchers 
testifying before grand juries because the grand jury has a significant, and sometimes 

Deterrence of research is the major threat the proposed researcher
subject privilege seeks to obviate. The creation of a vague or unpredict
able statutory privilege would do nothing to eliminate deterrence,108 and 
indeed, as a codification of the confidentiality dangers of research, might 
contribute to a deterrent effect by bringing those dangers to the attention 
of researchers, their subjects, and litigants. This flaw of unpredictability 
inheres in both a “balancing of interests” and a “nature of the legal pro
ceeding” type of qualified privilege. Under a balancing of interests stat
ute, research subjects may fear that judges frequently would balance the 
various subjective interests in favor of the legal system’s demand for 
truth and order disclosure of confidential information. Similarly, under 
a nature of the legal proceeding statute, research subjects would not be 
sure of the inviolability of their communications because of the impos
sibility of predicting the procedural context of future demands for con
fidential information.109
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Because the other alternatives are inadequate, the Model Statute cen
ters its qualified privilege proposal on the relatively predictable subject 
matter approach.110 In practical result, the Model Statute grants pro
tection to researchers in almost all situations. Researchers within the 
definitional scope of the statute would almost never be compelled to 
testify in civil litigation or at legislative hearings,111 and only rarely in 
criminal proceedings.

indispensable, role to play within the criminal justice system. Any abuses existing in 
the grand jury process should be corrected by a general reform within the context of 
grand juries, and not by collateral, piecemeal efforts to lessen the impact of those abuses. 
See generally Boudin, The Federal Grand Jury, 61 Geo. L.J. 1 (1972).

110 Model Statute § 3. The Model Statute also includes elements of the balanc
ing of interests approach in that the statute’s burden of proof provisions require the 
party seeking disclosure to show that the legal system has a need for the information 
that overbalances the researcher’s need for confidentiality. Id. See note 116 infra and 
accompanying text.

111 It is possible to envision a legislative hearing at which the Model Statute would 
not offer absolute protection to researchers. For example, a legislature investigating an 
assassination, sabotage, treason, or espionage would be able to use its subpoena power 
to compel disclosure of confidential research information if that information were 
relevant and not otherwise available.

u^The Model Statute is atypical in that it provides for immediate appealability and 
places the burden of proof on the party demanding disclosure. Moreover, if enacted 
on the federal level, it would bind both federal and state legal proceedings. See Model 
Statute § 4.

113 See Model Statute § 4. The procedural aspects of the Model Statute closely re
semble a newsman’s protection statute proposed in the Harvard Journal of Legislation. 
See An Act to Protect the Confidential Sources of News Media, supra note 104.

114 Immediate appealability of decisions in the privilege area has been suggested 
previously. See S. 318, 93d Cong., 1st Sess. § 6(c) (1973). Such a system will not over

PROCEDURE

The procedural aspects of the Model Statute differ somewhat from 
the typical privilege statute.112 The differences result from an analysis of 
the strengths and weaknesses of existing privilege statutes and proposals 
in other fields, as well as from the peculiar needs of researchers. A brief 
explanation of the procedural features of the Model Statute is necessary 
to a complete understanding of the statute’s effect.

Procedure in Invoking Privilege. The researcher-subject privi
lege is designed to provide researchers with a defense to demands for 
disclosure of confidential research information. If a party seeking dis
closure disputes the applicability of the privilege, or claims that the priv
ilege ought to be divested, section four of the Model Statute requires that 
party to apply to an appropriate court for a judicial determination of 
the issues raised.113 The judicial order, whether it grants or denies the 
privilege, would be appealable immediately under the Model Statute.114 
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Immediate appealability is essential to researchers since the only other 
alternative would be to risk contempt citations in order to maintain the 
confidentiality of information erroneously ordered to be disclosed by 
lower court judges.115 Immediate appealability also is essential to parties 
seeking disclosure; otherwise, a decision erroneously allowing a research
er to invoke the privilege would impair unnecessarily, and in some cases 
bring to a halt, an ongoing investigation or litigation.

burden the courts because it is anticipated that cases requiring appellate review of the 
researcher-subject privilege will be quite rare.

115 Generally subpoenas are issued just before the date of testimony. As a result, 
counsel for researchers asserting the privilege may be poorly prepared for legal argu
ment. Unappealable determinations to disallow the privilege, reached quickly on the 
basis of inadequate argument, may erode the privilege’s intended effects and irreparably 
injure research. See 1913 Senate Hearings 176-212 (statement of Professor Anthony 
Amsterdam).

116 See generally notes 70-79 supra and accompanying text.
ill The federal privileges available to certain drug researchers and many of the pro

posed newsman’s privilege bills purport to be effective in both federal and state pro
ceedings. See 42 U.S.C. § 242(a) (1970); S. 158, 93d Cong., 2d Sess. § 3 (1973). The 
commerce clause of the United States Constitution is used to justify this federal regula
tion of state judicial procedure. U.S. Const, art. I, § 8; see Comprehensive Drug Abuse 
and Control Act of 1970, § 101, 21 U.S.C. § 801 (1970); S. 158, 93d Cong. 1st Sess. § 2(5) 
(1973). See generally 1913 Senate Hearings 136-144 (statement of Professor Blasi). Since 

Burden of Proof in Divesting Privilege. Even when one of the
crimes specified in the Model Statute is the subject matter of a particular 
legal proceeding, a compelled disclosure of confidential research infor
mation is not automatic. Respect for the research subject’s privacy de
mands that the party seeking disclosure meet the burdens of relevancy 
and need before piercing the shield of confidentiality.116 The Model 
Statute, through its burden of proof provisions in section 3(b), does not 
countenance unnecessary invasions of privacy. These provisions also pro
vide an additional safeguard against the development of a deterrent effect, 
in that forced disclosures of confidential information are made more dif
ficult and less frequent.

Proceedings Covered. Section 1(d) of the Model Statute is de
signed to provide a researcher-subject privilege in any legal proceeding 
at which testimony can be compelled, including civil and criminal trials, 
discovery, grand juries, and hearings before commissions, administrative 
agencies, and legislative bodies. Ideally, a researcher-subject privilege 
statute, binding on both state and federal legal proceedings, should be 
enacted on the federal level in order to create uniformity and predict
ability. But, in order to avoid state-federal friction and also possible con
stitutional problems,117 it may be more feasible to urge each state to en



270 The Georgetown Law Journal [Vol. 62:243

act its own privilege statute. Even if a researcher-subject privilege statute 
were enacted in all or most of the states, however, a need for federal 
legislation would still exist because state privilege provisions do not bind 
federal courts in many instances.118 Moreover, an existing privilege ap
plying to federal institutions could act as a model and a catalyst for state 
legislation.

research publications, like the news media, circulate in interstate commerce, the com
merce clause may be available to support the creation of a researcher-subject privilege 
binding on state proceedings. But cf. 1973 Senate Hearings 330 (statement of Assistant 
Attorney General Robert G. Dixon).

A less attenuated basis for a generally applicable privilege might be section five of the 
fourteenth amendment, which grants Congress the power to enact appropriate legisla
tion to protect the rights and liberties guaranteed by that amendment from infringe
ment bv the states. U.S. Const, amend. XIV, § 5. It long has been recognized that first 
amendment free speech and press are among the rights and liberties guaranteed by the 
fourteenth amendment. See Gitlow v. New York, 268 U.S. 652 (1925). A federal priv
ilege for researchers binding against the states could be justified constitutionally as legis
lation necessary to the protection of free speech.

118 In federal criminal cases state privileges clearly are not applicable. See Fed. R. 
Crim. P. 26. See also United States v. Woodall, 438 F.2d 1317, 1327 (5th Cir.), cert, 
denied, 403 U.S. 933 (1971); Hayes v. United States, 407 F.2d 189, 192 (5th Cir.), cert, 
dismissed, 395 U.S. 972 (1969). In federal civil cases the law is more complex. The 
factors influencing the courts’ adherence or nonadherence to state privilege law include: 
(1) whether the state privilege is statutory or common law; (2) whether the basis 
of federal jurisdiction is diversity of citizenship; and (3) whether the privilege is con
sidered “substantive” or “procedural.” See Annot., 95 A.L.R.2d 320 (1964).

119 Nejelski and Lerman suggest that both the researcher and the subject should be 
required to waive the privilege before disclosure is ordered. See Nejelski & Lerman, 
supra note 2, at 1145. Technically, Nejelski and Lerman may be correct, since gen
erally a privilege may be waived only by the person for whose benefit the privilege 
exists. 3 Jones on Evidence § 21:41 (1972); 8 J. Wigmore, supra note 8, § 2327. In the 
research situation the privilege exists for the benefit of both the researcher (prevention 
of deterrence) and the research subject (protection of privacy).

But a requirement of waiver by both the researcher and the subject is not a necessary 
implication of the rationale of the privilege. If the research subject’s consent were al
ways necessary to create a waiver, researchers would be restrained from disclosing con
fidential information voluntarily in circumstances where the researcher feels that the 
threats of deterrence and invasion of privacy are outweighed by the societal need for 
the information. This discretion of researchers reduces the privilege’s impact on the 
truth-finding function of the legal system. See note 69 supra; cf. State v. Donovan, 129 
N.JU. 478, 487, 30 A.2d 421, 426 (1943).

120 The research subject may desire disclosure if the confidential information excul
pates him from suspicion of crime or if the research subject wishes to cooperate with 
the legal system’s search for truth.

Waiver. Although only researchers would invoke the Model
Statute’s protection, logic demands that research subjects, as well as re
searchers, have the power to waive the privilege.119 If a research subject 
informs the researcher that he no longer desires anonymity or secrecy,120 
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or if he impliedly indicates such a desire,121 a major reason for maintain
ing the privilege disappears, for the research subject no longer has an ex
pectation of confidentiality. Therefore, the researcher breaches no trust 
in revealing the information, and subjects are not likely to be deterred 
from participation in research projects.

121 An implied waiver could be found, for example, if the research subject previously 
had testified on or otherwise openly had publicized the confidential information 
claimed to be privileged by the researcher. Courts have been willing to find implied 
waivers in other areas of privilege law. See Mathis v. Hilderbrand, 416 P.2d 8, 10 
(Alas. 1966) (commencement of legal suit by plaintiff-patient in which plaintiff’s physi
cal condition is an issue constitutes a waiver of the physician-patient privilege); In re 
Burnett, 73 Kan. 609, 632, 85 P. 575, 583 (1906) (prior publication of the matter now 
sought to be privileged constitutes a waiver of the attorney-client privilege); Brogan v. 
Passaic Daily News, 22 N.J. 139, 154, 123 A.2d 473, 481 (1956) (partial disclosure of 
source of news item constitutes a waiver of the newsman-source privilege). California 
has codified the law of implied waiver of privileges. Cal. Evid. Code Ann. § 912 (West 
1966).

122 See Brogan v. Passaic Daily News, 22 N.J. 139, 152, 123 A.2d 473, 480 (1956); 8 
J. Wigmore, supra note 8, § 2327, at 636. A waiver once made should be irrevocable. 
See Brogan v. Passaic Daily News, 22 N.J. 139, 154-55, 123 A.2d 473, 481 (1956); Nejelski 
& Lerman, supra note 2, at 1145 n.23O. The damage the privilege seeks to prevent 
occurs at the time of the initial waiver; there is no justification in most instances for 
reconstructing a shield that already has been pierced.

123 See, e.g., Ariz. Rev. Stat. Ann. § 12-2237 (Supp. 1972); Ind. Code Ann. § 2-1714 
(1968); Md. Code Ann. art. 35, § 2 (1971). But see Cnl. Evid. Code Ann. § 912 (West 
1966). The situations in which justice and reason might demand a finding of implied 
waiver are so varied that a concise codification of the law is impossible. See generally 
8 J. Wigmore, supra note 8, § 2327, at 637-39; note 121 supra and accompanying text.

The researcher implicitly or explicitly also can waive the privilege. If 
he deliberately reveals some confidential information about a research 
subject, he may be compelled to reveal all that he knows. A researcher 
who partially has breached his research subject’s right to privacy already 
has created the possibility of a deterrent effect. At that point, the legal 
system’s need for truth becomes paramount; it outweighs any residual 
societal interest in preventing a further invasion of privacy or in prevent
ing a greater deterrent effect. A researcher should not be permitted to 
reveal self-serving or favorable information while withholding other in
formation that may be essential to an equitable disposition of a case.122

The Model Statute, like many privilege statutes,123 leaves the waiver 
issues to judicial development. A legislative history, however, should in
dicate that the possibility of waiver is recognized and intended.

Conclusion

The Model Statute proposed in this Note is intended to fulfill the need 
for protection of researcher-subject confidentiality before that need be
comes urgent. The existing statutory and case law has been canvassed 
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and found to offer only minimal protection for the confidentiality of 
the researcher-subject relationship. No state has enacted legislation ap
plying comprehensively to all researchers who need the protection, and 
only a few states have created protection for some researchers on a piece
meal basis. Similarly, the case law precludes any serious belief that the 
courts will recognize any new privileges without such a privilege being 
constitutionally mandated. Further, the recent Supreme Court decision 
of Branzburg v. Hayes indicates that the first amendment does not guar
antee newsmen and researchers a right to protect their confidential 
source.

In spite of the present absence of a privilege there are strong reasons 
why society should accord the researcher-subject relationship protection. 
These reasons touch on the fundamental tenets of our society and the 
forces upon which our society depends for solutions to its ever more 
complex problems.

The Model Statute ensures that the researcher-subject relationship will 
be treated as confidential under most circumstances. The Model Statute, 
however, should not be regarded as a finished product. The concept of 
research and who is a researcher is a difficult one to define. Inevitably 
opinions will differ about where the boundaries should be drawn and 
how broad the privilege must be to achieve the objectives of the statute. 
The present Model Statute, and all researcher-subject privilege statutes, 
necessarily contain value judgments about these matters.

Only one other researcher-subject statute apparently has been pro
posed. Thus, what is needed at this time is a fuller discussion of the issues 
with broader participation by all groups and interests affected by such a 
privilege. The Model Statute represents a reasonable and fair approach 
to the problem of researcher-subject confidentiality. But even more 
importantly, both for those who like and those who dislike the Model 
Statute, it will serve as a starting point for further discussion.

Frederick H. Boness 
John F. Cordes



SELF-HELP REPOSSESSION: THE 
CONSTITUTIONAL ATTACK, THE 

LEGISLATIVE RESPONSE, AND THE 
ECONOMIC IMPLICATIONS

From time immemorial the law has been concerned with limiting 
the rights of the creditor upon the failure of the debtor to meet his 
obligations.1 Recently the summary procedures used by creditors in 
securing possession of debtor’s property prior to an adjudication on the 
merits of their claim have come under scrutiny by the United States 
Supreme Court. Applying the constitutional doctrine of procedural 
due process, the Court has found that some prejudgment creditor 
remedies constitute a deprivation of the debtor’s property in violation 
of the fourteenth amendment.

1 See 2 W. Holdsworth, A History of English Law 99 (3d ed. 1923).
2 395 U.S. 337 (1969).
3 Id. at 342. Further restrictions were placed on garnishment by the Truth in Lending 

Act. See Truth in Lending Act §§ 301-07, 15 U.S.C. §§ 1671-77 (1970). Recently it has 
been suggested that all prejudgment garnishment be abolished. See National Comm’n 
on Consumer Finance, Report: Consumer Credit in the United States 33 (1972) 
[hereinafter cited as NCCF Report].

l Compare Hall v. Garson, 430 F.2d 430, 440 (5th Cir. 1970) (Sniadach applied to 
landlord’s statutorily authorized seizure of tenant’s personalty) and Randone v. Appellate 
Dep’t, 5 Cal. 3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971) (prejudgment attachment 
statute held unconstitutional) with Brunswick Corp. v. J. & P., Inc., 424 F.2d 100, 105 
(10th Cir. 1970) (summary enforcement of security interest under VCC upheld) and 
Black Watch Farms v. Dick, 323 F. Supp. 100 (D. Conn. 1971) (prejudgment real estate 
attachment not controlled by Sniadachj.

5 See Comment, Expanding Limitations on Prejudgment Attachment-. Reverberations 
of Sniadach v. Family Finance, 12 B.C. Ind. & Comm. L. Rev. 700, 722 (1971).

6 407 U.S. 67 (1972).

This most recent challenge to creditor’s remedies began in 1969 when 
the Supreme Court declared in Sniadacb v. Family Finance Corp.2 that 
prejudgment wage garnishment without prior notice and opportunity 
for a hearing deprives the resident debtor of property without due 
process of law in violation of the fourteenth amendment.3 Although 
ower courts have split over the breadth of this doctrine enunciated 

by the Supreme Court,4 it has been suggested that virtually all pro
visions permitting seizure of property without prior notice and oppor
tunity for a hearing would succumb to the due process attack.5 Re
cently, in Fuentes v. Sbevin6 the Court, resolving some of the uncer
tainty created by Sniadacb, declared that prejudgment replevin violates 
the fourteenth amendment insofar as it denies a debtor the right to 

[ 273 ]
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notice and the opportunity for a hearing prior to the loss of any pos
sessory interest in personal property.7

7 Id. at 96-97. This decision expanded the notion of due process into the realm of 
secured transactions. The debtors had purchased the goods under a conditional sales 
contract with the creditors retaining a security interest. The Court pointed out that the 
debtors were deprived of the possession and use of the goods and that “their possessory 
interest in the goods, dearly bought and protected by contract, was sufficient to invoke 
the protection of the Due Process Clause.” Id. at 86-87; see notes 92-96 infra and ac
companying text.

Some courts also have found a violation of the fourth amendment in replevin statutes 
authorizing warrantless seizure by the sheriff of personal property from the debtor’s 
home. See Laprease v. Raymours Furniture Co., 315 F. Supp. 716, 721-22 (N.D.N.Y. 
1970); Blair v. Pitchess, 5 Cal. 3d 258, 271-77, 486 P.2d 1242, 1250-55, 96 Cal. Rptr. 42, 
50-55 (1971). The Court in Fuentes expressly did not reach this issue. 407 U.S. at 96 n.32.

8 See notes 12-20 infra and accompanying text.
9 Compare Adams v. Egley, 338 F. Supp. 614 (S.D. Cal. 1972), rev'd sub nom. Adams v. 

Southern Cal. Nat’l Bank, No. 72-1484, 9th Cir., Oct. 4, 1973 with Oller v. Bank of 
America, 342 F. Supp. 21 (N.D. Cal. 1972). See notes 53-91 infra and accompanying text.

10 See Wis. Stat. Ann. §§ 4.205-.206 (Supp. 1973); notes 213-245 infra and accompany
ing text.

11 See NCCF Report, supra note 3, at 24.
12 Uniform Commercial Code § 9-503. The Code has been enacted in all states except 

Louisiana. Four states have made minor modifications in section 9-503 as enacted. Three

This expansion of due process has opened a new line of attack on 
the traditional remedy of self-help repossession which allows the cred
itor in a secured transaction to retake possession of the collateral with
out any judicial process.8 At the same time, the full implications of 
the Supreme Court decisions remain unclear. The courts that have 
passed on the constitutionality of self-help repossession have reached 
contrary results in the application of procedural due process to appar
ently “private action.” 9 Moreover, while the courts grapple with the 
constitutional issues presented, at least one legislature has provided by 
statute for notice and the opportunity for a hearing prior to any repos
session of personal property.10

This Note will discuss the issues presented by the constitutional 
attack on self-help repossession in light of recent court decisions and 
legislative proposals. In addition, it will analyze the economic conse
quences of prohibiting self-help without a prior opportunity for a 
hearing on the creditor’s claim—consequences which indicate that such 
a procedure may affect not just consumers prone to default, but all 
Americans who buy on credit.11

Present Statutory Framework

Self-help repossession is expressly authorized in virtually all states 
by the Uniform Commercial Code (UCC).12 Whenever the debtor is 
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in default on the security agreement, the secured creditor18 may retake 
possession of the collateral without judicial process “if this can be done 
without breach of the peace . . . .” * * * * 13 14 However, neither contingency on 
which repossession depends is defined in the Code. Default is left to 
the determination of the parties in the security agreement,15 while the 
“breach of the peace” limitation was borrowed from the prior common 
law of repossession16 and has been the subject of differing interpreta
tions.17 18 19 Generally the breach of the peace limitation prevents entry 
into the debtor’s premises without the permission of the debtor or his 
agent18 or any repossession contrary to the oral protests of the debtor.19 
The creditor may be liable in damages to the debtor for improper 
repossessions in violation of the Code.20

of these modifications expressly provide that the creditors may use a writ of replevin.
See Md. Ann. Code art. 95B, § 9-503 (1964); Pa. Stat. Ann. tit. 12A, § 9-503 (1970);
Utah Code Ann. § 70A-9-503 (1968). Rhode Island has included several provisions on
the use of cross-collateral. See R.I. Gen. Laws Ann. § 6A-9-503.1 (Supp. 1972).

13 A secured creditor is one who retains “an interest in personal property or fixtures 
which secures payment or performance of an obligation.” Uniform Commercial Code 
§ 1-201(37).

™ld. § 9-503.
15 See Borochoff Properties, Inc. v. Howard Lumber Co., 115 Ga. App. 691, 696, 155 

S.E.2d 651, 654 (1967); J. White & R. Summers, Handbook of the Law under the 
Uniform Commercial Code § 26-2, at 956 (1972).

13 See Kenny v. Planer, 3 Daly 131, 134 (N.Y.C.P. 1869); 2A G. Bogert, Uniform 
Laws, Annotated § 109 (1924).

17 Compare Cherno v. Bank of Babylon, 54 Misc. 2d 277, 282 N.Y.S.2d 114 (Sup. Ct. 
1967), aff’d, 29 App. Div. 2d 767, 288 N.Y.S.2d 862 (1968) (entry by unauthorized key 
is not breach of peace) with Girard v. Anderson, 219 Iowa 142, 257 N.W. 400 (1934) 
(repossession permitted only with debtor’s consent).

18 See J. White & R. Summers, supra note 15, § 26-6, at 967, 973; notes 39-42 infra 
and accompanying text.

19 See J. White & R. Summers, supra note 15, § 26-6, at 972, 974. But see note 43 
infra and accompanying text.

29 See Uniform Commercial Code § 9-507(1). The Code provides that the debtor 
may recover damages for any actual harm sustained by the creditor’s failure to proceed 
in accordance with the procedures on default and, if the collateral was “consumer 
goods,” the debtor may recover minimum punitive damages in the amount of 10 percent 
of the cash price plus the credit service charge. Id. See also id. § 9-109(1) (consumer 
goods defined).

In addition to the remedies provided by the Code, criminal penalties may be enforced 
for extortionate collection practices, and the creditor may be liable for torts committed 
in the process of repossessing. See Whisenhunt v. Allen Parker Co., 119 Ga. App. 813, 
819, 168 S.E.2d 827, 831 (1969) (creditor responsible for torts committed during re
possession); 18 U.S.C. §§ 891(7), 893 (1970) (criminal penalties for extortionate col
lection practices). But see Clark, Default, Repossession, Foreclosure, and Deficiency: A 
Journey to the Underworld and a Proposed Salvation, 51 Ore. L. Rev. 302, 311-12 (1972) 
(possibility that section 9-507(1) is exclusive remedy for breach of peace). See generally 
Annot., 99 A.L.R.2d 358 (1965) (tort liability for improper repossession).
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After repossession the secured creditor has two alternatives: he may 
elect to keep the collateral in satisfaction of the debt,21 or he may sell 
the collateral in a “commercially reasonable” manner after giving no
tice to the debtor.22 The latter method is more common since it allows 
the creditor to sue the debtor for any deficiency between the amount 
realized on the sale and the amount of the debt outstanding.23

21 See Uniform Commercial Code § 9-505 (2).
22 See id. §§ 9-504(1), (3). The secured creditor also may “lease or otherwise dispose 

of any or all of the collateral . . . .” Id. § 9-504(1). The proceeds from the sale or other 
disposition are to be applied first against the various expenses incurred by the secured 
creditor and then to reduce the amount of the debt outstanding. Id. § 9-504(1) (a)-(b).

Notice to the debtor is not required where the goods are perishable, threaten to de
cline in value rapidly, or are “of a type customarily sold on a recognized market . . . .” 
Id. § 9-504(3). Automobiles do not come within the “recognized market” exception. See 
Norton v. National Bank of Commerce, 240 Ark. 143, 398 S.W.2d 538 (1966); Alliance 
Discount Corp. v. Shaw, 195 Pa. Super. 601, 171 A.2d 548 (1961).

Recent changes in article nine would modify the notice provision in a commercial 
situation without affecting consumer transactions. See Review Comm, for Article 9 of 
the Uniform Commercial Code, Permanent Editorial Board for the Uniform Com
mercial Code, Final Report §§ 9-504(3), 9-505(2) (Apr. 25, 1971). Self-help repossession 
has not been changed in this revision of the article. See id. § 9-503. See generally Coogan, 
The New UCC Article 9, 86 Harv. L. Rev. 477, 518-24 (1973).

23 See Uniform Commercial Code §§ 9-502(2), 9-504(2); note 33 infra. There does 
not appear to be any authority in the Code for denying the creditor a deficiency judg
ment when he has violated the breach of peace limitation of section 9-503. See Clark, 
supra note 20, at 311. But cf. Skeels v. Universal CIT Credit Corp., 222 F. Supp. 696, 702 
(W.D. Pa. 1963), modified on other grounds, 335 F.2d 846 (3d Cir. 1964) (deficiency 
judgment denied for failure to give notice of sale).

24 See Clark, supra note 20, at 310; White, Representing the Low Income Consumer 
in Repossessions, Resales and Deficiency Judgment Cases, 64 Nw. U.L. Rev. 808 (1970); 
Comment, Non-Judicial Repossession—Reprisal in Need of Reform, 11 B.C. Ind. & Comm. 
L. Rev. 435 (1970).

25 2 G. Gilmore, Security Interests in Personal Property § 44.1, at 1212 (1965).

ABUSES OF SELF-HELP REPOSSESSION

While the procedure for self-help repossession that is embodied in 
the UCC has caused little controversy in the world of business finance, 
the application of this framework to the consumer credit market has 
permitted particularly abusive practices to develop.24 Even one of the 
draftsmen of article nine of the Code has observed that “ [i]n the under
world of consumer finance . . . repossession is a knockdown, drag-out 
battle waged on both sides with cunning guile and complete disregard 
for the rules of fair play.” 25

The Code writers, however, were not concerned with “the under
world of consumer finance” and renounced any intention of regulating
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abusive practices in that area. Instead they preferred to leave the task 
of consumer protection to retail installment sales acts and similar state 
legislation.25 26 Unfortunately these statutes did not eliminate the potential 
for abuse which the Code creates.27

25 See 1 id. § 9.2, at 293-94. See also Uniform Commercial Code § 9-203(2).
27 See Clark, supra note 20, at 310. Until recently no statute even required that notice 

be given to the debtor of the creditor’s intention to repossess. See id. at 333.
Another unfortunate aspect of this problem is the fact that the UCC, with its disregard 

for the consumer, supplanted the Uniform Conditional Sales Act in most states. The 
latter statute contained several protections for the consumer including a provision that 
encouraged the creditor to give notice of his intention to repossess as the price for 
extinguishing the debtor’s right to redeem after repossession. See Uniform Conditional 
Sales Act § 17; 2 G. Gilmore, supra note 25, at 1213; Clark, supra note 20, at 307.

28 See Clark, supra note 20, at 308 (contingencies such as failure to insure, license, or 
pay taxes on collateral; depreciation in value of collateral; bankruptcy of debtor; legal 
action against debtor). See also S. Crane, The Aftermath of Repossession: Deficiency 
Suits For Automobile Credit Transactions in the District of Columbia 21 & n.50 (1971) 
(unpublished staff study of the National Commission on Consumer Finance on file in 
National Archives, Washington, D.C.) (“fear of removal of the automobile from juris
diction”; “violation of any federal, state or municipal law”; “damage to the auto”).

29 Uniform Commercial Code § 1-208. The burden of proof is on the debtor to show 
lack of good faith on the part of the creditor. Id.', see Sheppard Fed. Credit Union v. 
Palmer, 408 F.2d 1369, 1372 (5th Cir. 1969) (insecurity based on debtor’s termination 
from military service). See also Uniform Commercial Code § 1-201(19) (subjective 
“honesty in fact” test for good faith). At least one state has outlawed insecurity clauses. 
See N.J. Stat. Ann. § 17:16C-35 (1970).

30 See Smith v. Franklin Inv. Co., 1 CCH Pov. L. Rep. 5111 3470.98, 3560.051, 3560.93 
(D.C. Ct. Gen. Sess. 1968) (wrongful self-help repossession for failure to pay inflated 
towing fee).

The lack of regulation in the consumer situation can have disastrous 
consequences for the debtor. He may lose his equity in the collateral 
without any chance to assert a defense to the creditor’s charge of de
fault, and, since default is defined in the security agreement rather 
than in the Code, creditors may insert clauses that cover contingencies 
unrelated to the nonpayment of installments.28 Moreover, the VCC 
expressly authorizes “insecurity” clauses allowing the creditor to accel
erate the entire balance outstanding whenever “he in good faith believes 
that the prospect of payment or performance is impaired.” 29 The con
sumer, on the other hand, has no opportunity under the Code to contest 
the declaration of default prior to repossession and even may not be 
notified that default has been declared.

After default and repossession the consumer’s position vis-a-vis the 
secured creditor improves only slightly. While some consumers may 
challenge successfully the creditor’s right to declare default and repos
sess,30 a large number of low-income debtors, who suffer most from 
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repossession abuses,31 simply will be unaware of their rights.32 The 
marginal debtor may lose vital consumer items (such as an automobile) 
without notice or an opportunity to contest the creditor’s claim. The 
hardship of this loss is exacerbated further by the inevitable deficiency 
judgment33 which the debtor neither understands nor can pay, and 
which may be satisfied by means of wage garnishment.34 In light of 
this procedure, repossession becomes merely the first step in a sequence 
of events that deprives the debtor of his possessory interest in the goods, 
leaves him with a deficiency judgment and concomitant wage garnish
ment, and raises the specter of bankruptcy.35

31 See D. Caplovitz, The Poor Pay More 161-67 (1963); P. McCracken, J. Mao & C. 
Fricke, Consumer Installment Credit and Public Policy 134-35 (1965). See also Federal 
Trade Commission, Economic Report on Installment Credit and Retail Sales Prac
tices of District of Columbia Retailers 33 (1968). Although this FTC study dealt with 
repossession pursuant to judicial process, the higher rate of repossession for low-income 
consumers should apply to self-help as well.

32 See D. Caplovitz, supra note 31, at 188-89. See also Comment, supra note 24, at 445.
33 See NCCF Report, supra note 3, at 28; Clark, supra note 20, at 312-14. The foreclosure 

sale usually falls far short of covering the unpaid balance of the debt and a deficiency 
judgment is a virtual certainty. See Shuchman, Profit on Default: An Archival Study 
of Automobile Repossession and Resale, 22 Stan. L. Rev. 20, 31 (1969). Shuchman 
found that finance companies sold repossessed automobiles to dealers at prices averaging 
51 percent of the Redbook retail value and 71 percent of the wholesale value. Id. See also 
Comment, Business as Usual: An Empirical Study of Automobile Deficiency Judgment 
Suits in the District of Columbia, 3 Conn. L. Rev. 511 (1971). The UCC specifically 
approves this type of foreclosure sale on the wholesale market and provides that the 
commercial reasonableness standard is not violated solely because “a better price could 
have been obtained by a sale at a different time or in a different method from that 
selected.. ..” Uniform Commercial Code § 9-507(2).

84 See Clark, supra note 20, at 305-06.
35 See id. at 306.
36 See note 18 supra and accompanying text.
37 See Fuentes v. Shevin, 407 U.S. 67 (1972).
38 See id. at 96.

As protection against such potential abuses of repossession, present 
law, mainly the Code, offers a “breach of the peace” provision as the 
only limitation on self-help repossession. This restraint on the creditor’s 
ability to retake collateral has prevented entry into the debtor’s home 
without permission.36 Where household goods have been the subject 
of a security agreement, creditors usually have resorted to replevin 
or other judicial process to regain possession.37 The due process limi
tation on replevin38 will prevent further unauthorized entries into the 
debtor’s home. But when the debtor’s automobile is the subject of the 
security agreement, a different situation is presented. Here the breach 
of the peace limitation does not prevent the creditor from taking pos
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session of the automobile parked in the debtor’s driveway39 or in the 
street.40 The use of duplicate keys and the hot-wiring of cars by 
midnight “repo men” employed by banks and finance companies are 
common practices,41 and judicial approval of this procedure further 
has reduced the rights of the defaulting debtor.42 Furthermore, the oral 
protestation of the debtor communicated to the creditor or his agent 
may not be enough to make repossession wrongful.43 Finally, the debtor 
may not be able to recover for the conversion of his personal property 
left in the automobile prior to its unannounced repossession.44

39 See, e.g., Dearman v. Williams, 235 Miss. 360, 109 So. 2d 316 (1959); Gregory v. 
First Nat’l Bank, 241 Ore. 397, 406 P.2d 156 (1965); Pioneer Fin. & Thrift Corp. v. 
Adams, 426 S.W.2d 317 (Tex. Civ. App. 1968).

40 See, e.g., King v. General Motors Acceptance Corp., 140 F. Supp. 259 (M.D.N.C. 
1956); McWaters v. Gardner, 37 Ala. App. 418, 69 So. 2d 724 (1954); Haydon v. New
man, 162 S.W.2d 1041 (Tex. Civ. App. 1942).

41 See Washington Post, Oct. 8, 1972, § A, at 1, col. 2. A study of automobile repos
session records for 1968 in the District of Columbia revealed that 95 percent occurred 
between the hours of midnight and 6:00 A.M. See Comment, supra note 33, at 511, 512 
n.5.

42 See King v. General Motors Acceptance Corp., 140 F. Supp. 259 (M.D.N.C. 1956) 
(use of master key to turn switch); ef. Kroeger v. Ogsden, 429 P.2d 781 (Okla. 1967) 
(no breach of peace where airplane allegedly hotwired and removed from open hangar).

43 See Owens v. First American Nat’l Bank, 6 UCC Rep. Serv. 427, 433 (Tenn. Ct. App. 
Dec. 6, 1968) (repossession upheld despite debtor’s testimony that he argued and pleaded 
with creditor before finally acquiescing). But see Manhattan Credit Co. v. Brewer, 232 
Ark. 976, 341 S.W.2d 765 (1961) (repossession in face of debtor’s oral protest constitutes 
conversion).

44 See Thompson v. Ford Motor Credit Co., 324 F. Supp. 108 (D.S.C. 1971) (security 
agreement authorizing taking of personal items inside automobile upheld). But cf. 
Sanders v. General Motors Acceptance Corp., 180 S.C. 138, 185 S.E. 180 (1936) (clause 
permitting repossessor of automobile to take personal property in vehicle does not apply 
to plainly visible items).

45 See P. McCracken, J. Mao & C. Fricke, supra note 31, at 122. The factors that con
tribute to the predominance of repossession in automobile financing include the large 
amount of money involved, the active resale market for used cars, and the mobility 
of the collateral permitting easy seizure. Id. See also 1 United States Board of Gover
nors, Federal Reserve System, Consumer Installment Credit pt. 1, at 75 (1957); note 
327 infra and accompanying text.

46 A study of a large sales finance company revealed that 12.4 percent of all used car 
agreements and 6.0 percent of all new car contracts during one year ended in repos-

The abuses of self-help repossession in the automobile credit market 
are the most numerous because of the widespread use of the self-help 
remedy in this area.45 Self-help is obviously the most effective means of 
retaking highly mobile items like automobiles, especially in view of 
the judicial approval of “midnight snatches.” While the exact percent
age of automobile contracts that end in repossession is difficult to deter
mine,46 the prospect of over one million automobile repossessions per 
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year,47 many effected by stealth and trickery on low-income consum
ers,48 would dictate a thorough look at possible regulatory measures.

session. Presumably most of. these repossessions were accomplished by means of self
help. See P. McCracken, J. Mao & C. Fricke, supra note 31, at 130. But see Crane, supra 
note 28, at 20 (much lower percentage rate of repossession calculated on different basis).

*7 See Washington Post, Oct. 8, 1972, § A, at 1, col. 2 (estimate of American Bankers 
Association for 1971).

48 See 2 W. Willier & F. Hart, Forms and Procedures under the Uniform Com
mercial Code 51 92.46 (Benders’ U.C.C. Service, 1969); note 31 supra and accompanying 
text.

49 See NCCF Report, supra note 3, at 29-30.
50 There is some dispute over how quickly the creditor resorts to self-help repossession. 

Some have maintained that the creditor will seize the collateral immediately when he 
learns of the default while others have suggested that the costs and risks involved in 
repossession lead the creditor to attempt renegotiation and refinancing first. Compare 
Felsenfeld, Some Ruminations About Remedies in Consumer-Credit Transactions, 8 B.C. 
Ind. & Comm. L. Rev. 535, 556 (1967) with 2 G. Gilmore, supra note 25, § 44.1, at 1214. 
While some creditors, mainly those dealing with high risk consumers, do use repossession 
immediately and then sue for a deficiency judgment, most probably attempt to rene
gotiate. See Crane, supra note 28, at 19-20. See also R. Johnson, Denial of Self-Help 
Repossession: An Economic Analysis 16-17 (July 1972) (unpublished paper number 359 
on file at Krannert Graduate School of Industrial Administration, Purdue University, 
Lafayette, Indiana).

51 See Uniform Commercial Code § 9-503. See generally L. Lakin & H. Berger, A 
Guide to Secured Transactions 175-96 (1970). The threat of repossession is also a useful 
tool for the creditor. See J. White & R. Summers, supra note 15, § 26-5, at 966.

IMPORTANCE OF SELF-HELP REPOSSESSION TO CREDITORS

If consumer groups are zealous in their call for regulation or aboli
tion of self-help repossession, however, creditors equally are committed 
to retaining a remedy they see as essential to secured transactions. A 
recent survey by the National Commission on Consumer Finance re
vealed that self-help repossession is viewed by secured creditors as the 
most important weapon in their arsenal to protect their security in
terests.49

The main purpose for taking a security interest in a consumer credit 
transaction is the protection and leverage this affords the creditor on 
default. The threat of repossession often will promote prompt pay
ment of any delinquent installments, and the ability to execute on the 
collateral ahead of other unsecured creditors is an important reason for 
retaining an interest in the collateral. Therefore the creditor must have 
a quick50 and inexpensive method of exercising his rights over the 
collateral. Indeed, when the collateral is a highly mobile item like an 
automobile, the creditor’s need for a prompt and efficient remedy to 
protect his security interest is even greater. The UCC responds to this 
need by authorizing self-help repossession,51 and creditors maintain 
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that to promote credit availability to all classes of consumers, the ex
pense of such a procedure should be minimal.52 53

52 See generally notes 270-342 infra and accompanying text. The use of “repo” agencies, 
however, by banks and finance companies to repossess the collateral by means of self
help may be just as expensive, if not just as slow, as repossession by judicial process. See 
Comment, supra note 24, at 459-60.

53 338 F. Supp. 614 (S.D. Cal. 1972), rev'd sub norm Adams v. Southern Cal. Nat’l 
Bank, No. 72-1484, 9th Cir., Oct. 4, 1973.

^ld. at 622. Two other federal courts have enjoined repossessions under section 9-503 
on the basis of due process attacks. James v. Pinnix, Civil No. 72J-25O (S.D. Miss. Feb. 
14, 1973); Michel v. Rex-Noreco, Inc., 12 UCC Rep. Serv. 543 (D. Vt. Nov. 1, 1972).

55 Adams v. Southern Cal. First Nat’l Bank, Civil No. 72-1484, 9th Cir., Oct. 4, 1973. 
The panel held that California’s involvement was not “significant” enough to constitute 
state action. Civil No. 72-1484, at 7; see notes 59-91 infra and accompanying text. The 
court rejected the plaintiff’s reliance on Reitman v. Mulkey by finding that California 
law merely codified the existing common law and by finding that the racial discrim
ination present in Reitman was not persuasive precedent in the self-help context. Civil 
No. 72-1484, at 12-14; see Reitman v. Mulkey, 389 U.S. 369 (1967); notes 64-71 infra and 
accompanying text. Finally, the court rejected appellant’s claim that the defendants per
formed a “public function” and hence were bound by due process standards. Civil No. 
72-1484, at 17-19; see notes 80-86 infra and accompanying text. Judge Byrne, sitting by 
designation, found Reitman persuasive precedent and would have affirmed the district 
court. Civil No. 72-1484, at 22-25 (Byrne, J., dissenting).

56 338 F. Supp. at 616; see Cal. Comm. Code §§ 9503, 9504 (West 1970).

Judicial Attack

Against this backdrop of statutory failure to respond to self-help 
abuse and to resolve conflicting consumer and creditor interests, a series 
of cases has arisen attacking self-help repossession as a deprivation of 
property without due process of law in violation of the fourteenth 
amendment. The leading decision upholding the interest of the con
sumer is Adams v. Egley5S 56 which held sections 9-503 and 9-504 of the 
UCC invalid on their face because they authorized repossession and 
sale of the debtor’s property without prior notice and hearing.54 Al
though reversed by a divided Ninth Circuit panel,55 the rationale of the 
district court’s opinion in Adams offers the clearest basis for constitutional 
attack on self-help repossession. The plaintiffs, applying for a loan from 
the defendant lending institutions, executed an agreement that gave the 
defendants a security interest in plaintiffs’ motor vehicles. When the 
plaintiffs fell behind in their payments, the defendants repossessed and 
sold the vehicles. The security agreements contained provisions authoriz
ing such summary seizures to the extent permitted by the California 
Uniform Commercial Code™

The plaintiffs challenged this procedure as contrary to the due 
process clause of the fourteenth amendment, predicating jurisdiction 
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upon the Civil Rights Act which provides for judicial relief in the case 
of a deprivation of constitutional rights by a person acting “under color 
of any State law.” 57 Since self-help repossession is effected by private 
individuals, however, the threshold issue raised was whether there was 
sufficient “state action” to invoke jurisdiction under the Act and the 
fourteenth amendment.58

67 See 28 U.S.C. § 1343(3) (1970); 42 id. § 1983. Section 1983 provides for a cause 
of action for deprivation of civil rights while section 1343(3) grants original jurisdiction 
for these suits in federal district court. These sections have been construed to cover 
actions based on a deprivation of property rights as well as personal rights. See Lynch 
v. Household Finance Corp., 405 U.S. 538, 552 (1972).

The plaintiffs in Adams also asserted federal question jurisdiction under the four
teenth amendment. 338 F. Supp. at 616; see 28 U.S.C. § 1331(a) (1970). While it has 
been argued that when a private party acts alone, the “state action” burden under the 
fourteenth amendment is less than that showing necessary to maintain a suit under the 
“color of state law” standard of section 1343, the scope of the requirement under both 
sections is generally the same and they can be regarded as synonymous. Compare 
Adickes v. S.H. Kress & Co., 398 U.S. 144, 211 (1970) (Brennan, J., concurring and 
dissenting) 'Wz7Z? United States v. Price, 383 U.S. 787, 794 n.7 (1965).

58 While the concept of state action does not admit easy categorization into subject 
areas, it is possible to delineate certain spheres of essentially private activity in which 
the Court has found sufficient state involvement.

1. The state has required or compelled the private acts challenged by means of law 
or command. See, e.g., Moose Lodge No. 107 v. Irvis, 407 U.S. 163 (1972) (state liquor 
license indirectly enforced club’s policies); Lombard v. Louisiana, 373 U.S. 267 (1963) 
(admonition by city officials); Peterson v. City of Greenville, 373 U.S. 244 (1963) (city 
ordinance).

2. The state has allowed use of its courts to enforce private discriminatory acts. See 
Barrows v. Jackson, 346 U.S. 249 (1953) (racially restrictive land covenants); Shelley 
v. Kraemer, 334 U.S. 1 (1948) (racially restrictive land covenant).

3. State officials and private persons have acted jointly in the alleged unconstitu
tional conduct. See, e.g., United States v. Price, 383 U.S. 787 (1966) (retributive murder 
of prisoners upon release from custody); United States v. Guest, 383 U.S. 745 (1966) 
(conspiracy to deprive Negroes of civil rights); Burton v. Wilmington Parking Author
ity, 365 U.S. 715 (1961) (racially exclusive restaurant financially tied with state).

4. The state has encouraged the private acts challenged by codifying the right to 
perform the act. See Reitman v. Mulkey, 387 U.S. 369 (1967) (change in state consti
tution encouraged housing discrimination).

5. The acts of private persons are those traditionally performed by governmental or 
public bodies. See, e.g., Evans v. Newton, 382 U.S. 296 (1966) (racially-restricted park 
created by private bequest); Terry v. Adams, 345 U.S. 461 (1953) (racially exclusive 
political association); Smith v. Allwright, 321 U.S. 649 (1944) (Negro denied right to 
vote); notes 80-86 infra and accompanying text.

STATE ACTION

The court in Adams found that the repossessions were effected pur
suant to state law embodied in sections 9-503 and 9-504 of the Cali
fornia Uniform Commercial Code and that the passage of these statutes 



1973] Self-Help Repossession 283

constituted the necessary state action to trigger the due process clause.59 
Support for this conclusion was drawn from Rehman v. Mulkey60 
where the Supreme Court found state action in private housing dis
crimination authorized by a provision of the California Constitution.61 
Even though the California Constitution did not require discrimination 
in the sale and rental of housing, the Court agreed with the California 
Supreme Court that the provision in question would “significantly 
encourage and involve the State in private discriminations” contrary 
to the fourteenth amendment.62 Similarly, the court in Adams held 
that sections 9-503 and 9-504 of the Code encouraged and involved the 
state in private repossession and sale, as demonstrated by their incor
poration in the security agreements.63

59 338 F. Supp. at 618; accord, Boland v. Essex County Bank & Trust Co., 42 U.S.L.W. 
2116 (D. Mass., Aug. 15, 1973); Gibbs v. Titelman, Civil No. 72-2165 (E.D. Pa., Nov. 
22, 1972); Michel v. Rex-Noreco, Inc., 12 UCC Rep. Serv. 543, 547 (D. Vt., Nov. 1,
1972) . Both the jurisdictional requirement of section 1343 (“under color of any state 
law”) and the “state action” necessary under section 1331 were satisfied. 338 F. Supp. 
at 618.

60 387 U.S. 369 (1967).
61 Id. at 381.
62 Id. The California constitutional provision effectively repealed existing state open 

housing laws and, more importantly, made the right to discriminate a basic state policy. 
See id. at 377, 381. See also McCabe v. Atchison, Topeka & Santa Fe Ry., 235 U.S. 151 
(1914). See generally Black, “State Action,” Equal Protection, and California's Propo
sition 14, 81 Harv. L. Rev. 69 (1967).

63 338 F. Supp. at 617-18; see Collins v. Viceroy Hotel Corp., 338 F. Supp. 390, 394 
(N.D. Ill. 1972) and Klim v. Jones, 315 F. Supp, 109, 113-15 (N.D. Cal. 1970) (innkeepers 
seizing property pursuant to innkeeper’s lien statute amenable to jurisdiction under 
section 1343).

64 See Mayhugh v. Bill Allen Chevrolet, Civil No. 20131-3 (W.D. Mo., June 22,
1973) ; Kinch v. Chrysler Credit Corp., Civil No. 8175 (E.D. Tenn., June 20, 1973);
Turner v. Impala Motors, Civil No. 73-50 (W.D. Tenn., June 15, 1973); Shirley v. State 
Nat’l Bank, Civil No. 15319 (D. Conn., Apr. 2, 1973); Colvin v. Avco Financial Servs., 
Civil No. 35-72 (D. Utah, Jan. 4, 1973); Hampton v. Bank of California, Civil No. 
71-1986 S.W. (N.D. Cal., Mar. 3, 1972), appeal docketed, No. 72-1888, 9th Cir., Apr. 3, 
1972; Kirksey v. Theilig, 351 F. Supp. 727 (D. Colo. 1972); Pease v. Havelock Nat’l 
Bank, 351 F. Supp. 118 (D. Neb. 1972); Greene v. First Nat’l Exchange Bank, 348 F. 
Supp. 672 (W.D. Va. 1972); Oller v. Bank of America, 342 F. Supp. 21 (N.D. Cal. 1972); 
McCormick v. First Nat’l Bank, 322 F. Supp. 604 (S.D. Fla. 1971); Kipp v. Cozens, 
11 UCC Rep. Serv. 1067 (Cal. Super. Ct., June 27, 1972); Giglio v. Bank of Delaware, 
307 A.2d 816 (Del. Ch. 1973); Northside Motors v. Brinkley, 42 U.S.L.W. 2115 (Fla. 
Sup. Ct., July 31, 1973); Messenger v. Sandy Motors, Inc., 121 N.J. Super. 1, 295 A.2d 
402 (1972); Brown v. United States Nat’l Bank,----Ore.----- , 509 P.2d 442 (1973).

«5 351 F. Supp. 727 (D. Colo. 1972).

Several other courts, faced with the same attack on self-help repos
session, have rejected the Adams approach and found the state involve
ment insufficient to support a claim under the Civil Rights Act.64 * For 
example, in Kirksey v. Tbeilig™ the court distinguished Reitman fac
tually from the repossession situation because: (1) the purpose of the 



284 The Georgetown Law Journal [Vol. 62:273

California constitutional provision was to authorize what had formerly 
been prohibited by state law whereas self-help repossession always had 
been authorized, and (2) Reitman dealt with racial discrimination 
where the courts are more prone to find the Civil Rights Act appli
cable.66

Q&ld. at 731-32. The Kirksey court also felt that if the Reitman reasoning was applied, 
then the nonpayment of an installment by the debtor, authorized in certain situations by 
the UCC, would also be state action. Id. at 732. However, this statement ignores the 
fact that the creditor has no property right or possessory interest in installment pay
ments of the debtor and therefore that the fourteenth amendment does not apply.

67 The Kirksey court stated that the California constitutional provision “changed the 
red light on discrimination in the housing market to a green light.” Id. at 731.

68 387 U.S. at 376-77, 380-81.
69 Even the Kirksey court recognized that section 9-503 encouraged creditors to 

repossess by reducing the risks inherent in such summary seizure of property. 351 F. 
Supp. at 731 n.8. Reitman stressed the same point by asserting that discrimination in 
the sale and rental of housing would now be “free from censure or interference of any 
kind from official sources.” 387 U.S. at 377.

70 Before the Code, self-help repossession was governed in part by the Uniform 
Conditional Sales Act, which, among other things, contained a provision on notice to 
the defaulting debtor. See Uniform Conditional Sales Act § 17; note 27 supra. Also, 
the judicial doctrine of “election of remedies” in conditional sales law forced the 
creditor to choose between execution on the collateral and suit on the debt. See 2 G. 
Gilmore, supra note 25, § 43.1, at 1182. See also Uniform Conditional Sales Act § 24.

Section 9-503 and 9-504 of the UCC removed these encumbrances on self-help repos
session and resale. See notes 12-23 supra and accompanying text. Therefore, while 
a red light may not have been changed to green, at least a yellow light turned green 
with the passage of the UCC.

71 See Lynch v. Household Finance Corp., 405 U.S. 538 (1972). See also Goldberg 
v. Kelly, 397 U.S. 254 (1970).

This interpretation of Reitman, however, reflects too narrow a 
reading of that decision. To begin with, the assertion that state action 
was found in that case because the constitutional provision authorized 
what was formerly prohibited by state law67 misconstrues the basis of 
the holding. The Court in Reitman emphasized that state action was 
present not merely because the former law effectively was repealed, but 
because the right to discriminate, including on racial grounds, was made 
a part of the state’s policy by incorporation in its constitution.68 In 
fact, this state involvement is essentially analogous to the codification 
of state policy in sections 9-503 and 9-504 authorizing deprivation of 
the debtor’s possessory interest without prior notice and opportunity 
for hearing.69 Moreover, even if the Kirksey interpretation is correct, 
a strong argument can be made that sections 9-503 and 9-504 of the 
Code significantly changed the prior law of self-help repossession.70 As 
to the second distinction in Kirksey, the Civil Rights Act has been held 
applicable to situations not involving racial discrimination where depri
vation of property rights was alleged.71
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A more serious argument against finding state action in self-help 
repossession arises in Oller v. Bank of America72 where the court 
concluded that “the authority to repossess is based on a contractual 
right which had been judicially approved prior to the adoption of 
[section 9-503].” 73 The Adams court had rejected this same contention 
by pointing out that sections 9-503 and 9-504 “persuaded or induced” 
the creditors to include a provision on repossession in the security 
agreement74 and that, even if the contract created an independent right 
to repossess, it was created pursuant to state law and did not defeat 
jurisdiction.75 While this conclusion may beg the question, it is never
theless true that the UCC sets the parameters of permissible contract 
clauses on repossession.76 Even though the Oller court pointed to the 
prior common law right of self-help to justify its contractual theory,77 
repossession today obviously is based on both contractual and statutory 
rights.78 For a finding of state action the statutory right embodied in 
the UCC need not be the exclusive basis for repossession; rather it only 
need be one source of encouragement involving the state in private 
action contrary to the fourteenth amendment.79

72 342 F. Supp. 21 (N.D. Cal. 1972).
73 Id. at 23; accord, McCormick v. First Nat’l Bank, 322 F. Supp. 604, 606 (S.D. Fla. 

1971); Messenger v. Sandy Motors, Inc., 121 N.J. Super. 1, 8-9, 295 A.2d 402, 406 (1972).
74 338 F. Supp. at 617. One of the security agreements in Adeems referred specifically 

to the California Uniform Commercial Code. Id. at 616.
75 Id. at 618. Private action motivated by state law or custom fulfills the requirement 

of state action. See Adickes v. S.H. Kress & Co., 398 U.S. 144, 173-74 (1970).
76 A clause, for example, allowing a breach of the peace in repossessing undoubtedly 

would be void. See Hileman v. Harter Bank & Trust Co., 174 Ohio St. 95, 186 N.E.2d 
853 (1962); Clark, supra note 20, at 310.

77 342 F. Supp. at 22; see Messenger v. Sandy Motors, Inc., 121 N.J. Super. 1, 8-9, 
295 A.2d 402, 405-06 (1972). The exact age of the self-help remedy is open to question. 
This remedy probably did not enter the field of secured transactions until relatively 
recent times. Compare 2 G. Gilmore, supra note 25, § 44.1, at 1212 ‘with 3 W. Holds
worth, supra note 1, at 281-82.

78 Even a court finding no state action has recognized “that authority for the repos
session arises from both the agreement and the U.C.C.” Kirksey v. Theilig, 351 F. Supp. 
727,731 n.7 (D. Colo. 1972).

79 See, e.g., Evans v. Newton, 382 U.S. 296 (1966) (city maintenance of privately be
queathed park for whites only); Lombard v. Louisiana, 373 U.S. 267 (1963) (city officials 
admonished demonstrators); Peterson v. City of Greenville, 373 U.S. 244 (1963) (lunch 
counter patrons arrested under state trespass statute); Burton v. Wilmington Parking 
Authority, 365 U.S. 715 (1961) (restaurant building financed by state funds). The 
Court expressly has recognized that the state involvement need not be “either exclusive 
or direct.” See United States v. Guest, 383 U.S. 745, 755-56 (1966) (dictum).

Moreover, if the clause on which the creditor bases his right to repossess is contained 
in a contract of adhesion where the terms are dictated by the seller, then such a clause 
may be unenforceable. See Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 
69 (1960) (purchase contract restricted automobile warranty); notes 122-128 infra and 
accompanying text. See also Uniform Commercial Code § 2-302(1). Where such a 
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In addition to the arguments surrounding Adams, there appears to be 
a theory of state action in self-help repossession that has not been 
adequately discussed by the courts. This proceeds from an analysis of 
the so-called “public function” theory of state action: whenever a 
private person or group performs a function of the state and thereby 
serves as an agent of the state, that person or group is subject to con
stitutional limitations.80 Self-help repossession under sections 9-503 
and 9-504 of the UCC authorizes seizure and sale of personal property 
by a private person.81 Since the seizure of personal property for non
payment of a debt is traditionally a function of the state performed by 
state officials (usually the sheriff),82 the Code effectively has made the 

clause is unenforceable, section 9-503 becomes the sole basis on which the creditor can 
repossess and the state, through enactment of the UCC, significantly has altered the 
relationship between creditor and debtor. This statutory right to repossess is more 
than a restatement of the common law because it gives the creditor the right to repossess 
in the absence of any enforceable contract provision.

80 See, e.g., Evans v. Newton, 382 U.S. 296 (1966) (trustees managing a publicly 
maintained park subject to fourteenth amendment); Terry v. Adams, 345 U.S. 461, 469 
(1953) (political association that ran only effective primary election subject to fifteenth 
amendment); Smith v. Allwright, 321 U.S. 649, 663 (1944) (political party agent of 
state for determination of primary election candidates and subject to fifteenth amend
ment); Nixon v. Condon, 286 U.S. 73, 88 (1932) (executive committee of political 
party setting voting qualifications subject to limitations of fourteenth amendment). See 
also Marsh v. Alabama, 326 U.S. 501, 508 (1946) (state delegation of power to exclude 
those wishing to exercise first amendment rights to private groups through use of 
trespass laws unconstitutional). See generally P. Kauper, Civil Liberties and the 
Constitution 155-63 (1962).

The state need not expressly delegate the public function to a private group but need 
only permit the group to exercise such a function. See Terry v. Adams, 345 U.S. 461, 
469 (1953).

81 See notes 12-23 supra and accompanying text. Some states, notably California, 
license the “repo men” that secured creditors employ to seize the collateral. See Cal. 
Bus. & Prof. Code §§ 7520, 7521(e) (West Supp. 1972). Delegating a traditionally public 
function to a licensed group would constitute state action. See Reitman v. Mulkey, 
387 U.S. 369, 384-85 (1967) (Douglas, J., concurring).

82 States provide for the prejudgment and post-judgment seizure of personal prop
erty pursuant to court order by a variety of mechanisms. The writ of replevin or 
claim and delivery law empowers a state official to seize goods wrongfully detained 
upon the filing of a complaint and posting of bond. See, e.g., Cal. Civ. Pro. Code §§ 
509, 512 (West Supp. 1972); Fla. Stat. Ann. §§ 78.07-.08 (Supp. 1972-73); N.C. Gen. 
Stat. §§ 1-474, -475 (1969). Prejudgment attachment to secure jurisdiction also is carried 
out by a state official. See Cal. Civ. Pro. Code § 540 (West Supp. 1972); Tenn. Code 
Ann. § 23-620 (1955).

After judgment has been entered, state officials again are empowered to enforce it 
by writ of execution on the judgment debtor’s personal property. See, e.g., Cal. Civ. 
Pro. Code 684, 684.1 (West Supp. 1972); Ind. Ann. Stat. §§ 2-3310, 3311 (1968); 
Utah Code Ann. rule 69(a), (b) (1953). See generally Memorandum of Law in 
Support of Plaintiff’s Complaint for Damages, Injunctive and Declaratory Relief at 28, 
Adams v. Egley, 388 F. Supp. 614 (S.D. Cal. 1972).
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secured creditor an agent of the state for the performance of a public 
function.83

83 Lower courts have found public function jurisdiction under section 1343 in 
analogous situations. In Hall v. Garson the court of appeals found state action on a 
public function theory in the pre judgment seizure of a tenant’s personal property by a 
landlord pursuant to a Texas landlord lien statute. 430 F.2d 430, 438-40 (5th Cir. 1970). 
The court stated that “[tlhe execution of a lien, whether a traditional security interest 
or a quasi writ of attachment or judgment lien has in Texas traditionally been the 
function of the Sheriff or constable. Thus . . . [the landlord lien statute] vests in the 
landlord and his agents authority that is normally exercised by the state and historically 
has been a state function.” Id. at 439 (footnote omitted). See also Palmer v. Columbia 
Gas Co., 342 F. Supp. 241, 246 (N.D. Ohio 1972) (state involved where government 
regulated public utility terminates service pursuant to statute); Hill v. Toll, 320 F. 
Supp. 185, 187 (E.D. Pa. 1970) (arrest by bail bondsman under statutory authority is 
an act “under color of law”); DeCarlo v. Joseph Horne & Co., 251 F. Supp. 935, 937 
(W.D. Pa. 1966) (arrest by store detective pursuant to statute).

84 See Kirksey v. Theilig, 351 F. Supp. 727, 730 (D. Colo. 1972). But according to 
Professor Gilmore this “long history” may have begun as late as the nineteenth century. 
See 2 G. Gilmore, supra note 25, § 44.1, at 1212.

85 In finding state action in the performance of a public function by a private person 
or group, the age or history of the private action has not always been regarded as 
important. See Hall v. Garson, 430 F.2d 430, 438-40 (5th Cir. 1970). In Hall the court 
was concerned with landlord distraint which is certainly older and more deeply en
grained in the common law than self-help repossession. See 3 W. Holdsworth, A His
tory of English Law 281 (4th ed. 1935). See also Hill v. Toll, 320 F. Supp. 185, 187 
(E.D. Pa. 1970) (arrest by private citizen); DeCarlo v. Joseph Horne & Co., 251 F. 
Supp. 935, 937 (W.D. Pa. 1966) (arrest by private citizen).

86 One commentator has suggested that if section 9-503 were repealed, then a provi
sion authorizing repossession could be included in the security agreement which would 
be immune from constitutional attack. See Neth, Repossession of Consumer Goods: 
Due Process for the Consumer: What's Due for the Creditor, 24 Case W. Res. 
L. Rev. 7, 56-58 (1972). But the public function theory of state action does not require 
an express delegation of function to the private party. The fact that the state permitted 
contract clauses authorizing self-help repossession would be sufficient. See note 80 
supra and accompanying text.

87 Another basis for state action could be found in the issuance of certificates of title 
to creditors by state motor vehicle departments which permit resale of repossessed auto-

Although the court in Kirksey v. Theilig argued that the long his
tory of self-help repossession in the common law removes it from 
the public function category of state action,84 it still is apparent that 
seizure of personal property for nonpayment of a debt is an activity 
uniquely reserved to the state. The fact that the common law allowed 
a private individual to perform this function does not alter its pre
dominantly governmental nature.85 Moreover, repossession, even if 
based solely on a common law contractual right, still would be state 
action on the basis of the performance of a public function.86

Consequently, the Civil Rights Act should provide the jurisdictional 
foundation on which to attack self-help repossession, either on the 
basis of state encouragement or the performance of a public function.87
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Lower courts, however, may be reluctant to follow this line of reason
ing because of the restrictive approach to state action recently adopted 
by the Supreme Court. In Moose Lodge No. 101 v. lrvis* 88 the Court 
found insufficient state involvement in the licensing and regulation of 
liquor sales by a private club that discriminated against black guests.89 
This situation is easily distinguishable from self-help repossession because, 
whereas the UCC specifically permits the challenged activity, the regu
latory scheme in Moose Lodge did not specifically authorize racial 
discrimination.90 However, the Court’s limited definition of state action 
may result in a rejection of the Adams approach.91

mobiles. See Clark & Landers, Sniadach, Fuentes and Beyond: The Creditor Meets the 
Constitution, 59 Va. L. Rev. 355, 382 n.105 (1973); Comment, Self-Help Repossessions 
Under UCC Section 9-503—“State Action”?, 44 U. Colo. L. Rev. 389, 412 n.110 (1973). 
But see Gibbs v. Titelman, Civil No. 72-2165 (E.D. Pa., Nov. 22, 1972).

88 407 U.S. 163 (1972).
89 Id. at 177. The Court applied the Reitman standard of significant state involvement 

but in a very restrictive manner. See The Supreme Court, 1911 Term, 86 Harv. L. Rev. 
1, 72 (1972).

90 The Court in Moose Lodge did find state action in a state regulation requiring 
adherence to the constitution and bylaws of a private club that contained racially dis
criminatory rules. 407 U.S. at 178-79.

91 The Supreme Court, while not passing on the issue of state action in self-help 
repossession, has noted in contrasting self-help and replevin that creditors may “proceed 
without the use of state power, through self-help.” Fuentes v. Shevin, 407 U.S. 67, 79 
n.12 (1972). The context of this statement would seem to indicate that the Court was 
using “state power” in the sense of seizure by the sheriff or other state official and was 
not expressing any opinion on whether self-help repossession is state action for the 
purpose of section 1983.

92 407 U.S. 67 (1972).
Q^ld. at 96; accord, Laprease v. Raymours Furniture Co., 315 F. Supp. 716, 724 

(N.D.N.Y. 1970); Blair v. Pitchess, 5 Cal. 3d 258, 278, 486 P.2d 1242, 1255, 96 Cal. Rptr. 
42, 55 (1971).

In Fuentes the Court based its conclusion on prior precedents where due process 
required notice and hearing before any deprivation of significant property. See, e.g., 
Boddie v. Connecticut, 401 U.S. 371, 378-79 (1971) (dissolution of marriage); Goldberg 
v. Kelly, 397 U.S. 254, 264 (1970) (termination of welfare benefits); Sniadach v. Family 

DUE PROCESS

If the action of the creditor in self-help repossession is determined to 
be “under color of state law,” application of the procedural due process 
standards recently developed by the Supreme Court apparently would 
invalidate sections 9-503 and 9-504 of the UCC. These standards were 
enumerated by the Court in Fuentes v. Shewn?2 where Florida and 
Pennsylvania replevin statutes were declared unconstitutional insofar 
as they failed to give a debtor notice and opportunity to contest the 
creditor’s claim before seizure of personal property purchased through 
an installment contract.93 The facts that the deprivation might only 
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be temporary,94 that the debtor did not have fuli legal title to the prop
erty replevied, and that the property involved was not absolutely neces
sary for existence,95 did not deter the Court from protecting the posses
sory interest of the debtors.96 97

Finance Corp., 395 U.S. 337, 343 (1969) (Harlan, J., concurring) (prejudgment wage 
garnishment).

Even though one of the replevin statutes before it required a hearing after the seizure 
and the other allowed a post-seizure hearing instituted by the debtor, the Fuentes Court 
concluded that notice and an opportunity for a hearing “must be granted at a time when 
the deprivation can still be prevented.” 407 U.S. at 81. The fact that the creditor 
was required to file a conclusory complaint and post a bond in order to get a writ of 
replevin was held to be “no replacement for the right to a prior hearing that is the 
only truly effective safeguard against arbitrary deprivation of property.” Id. at 83.

94 Under Florida and Pennsylvania law the debtors in Fuentes could secure return of 
goods replevied by filing a bond in an amount equal to twice the value of the goods. 
See Fla. Stat. Ann. § 78.13 (Supp. 1972-73); Pa. Stat. Ann. tit. 12, § 1826 (1951).

95 Some previous Court decisions applying procedural due process had stressed the 
special importance of the property protected. See Bell v. Burson, 402 U.S. 535, 539 
(1971) (driver’s license); Goldberg v. Kelly, 397 U.S. 254, 264 (1970) (welfare benefits); 
Sniadach v. Family Finance Corp., 395 U.S. 337, 340 (1969) (wages).

96 407 U.S. at 84-90.
97 Actually, the debtor receives even less procedural protection in the self-help situ

ation because, unlike the replevin procedure considered in Fuentes, the creditor need 
not post a bond before seizing the collateral. See id. at 74, 77.

98 See Uniform Commercial Code § 9-506. It can be argued that section 9-504 of the 
UCC dealing with sale of the collateral does not violate the standard of procedural due 
process since repossession, as authorized by section 9-503, is the only real deprivation 
of property within the meaning of the fourteenth amendment. But this overlooks the 
fact that the debtor’s right of redemption is cut off once the creditor disposes of the 
collateral and the deprivation becomes final and conclusive at that time. See Santiago 
v. McElroy, 319 F. Supp. 284 (E.D. Pa. 1970) (distress sale without hearing pursuant 
to landlord distraint law violates due process). See also Brief for Appellee at 40 n.47, 
Adams v. Southern Cal. Nat’l Bank, No. 72-1484, 9th Cir., Oct. 4, 1973.

99 See Uniform Commercial Code § 9-507(1).
100 407 U.S. at 81-82; note 93 supra. The type of prior hearing required by due 

process was left to legislative discretion by the Court in Fuentes. 407 U.S. at 96-97. 
The opinion, however, did suggest that “[t]he simplicity of the issues might be relevant 
to the formality or scheduling of a prior hearing.” Id. at 87 n.18. The Court a]so has 

In terms of its effect on the debtor, self-help repossession is virtually 
indistinguishable from the replevin procedure held invalid in Fuentes?1 
The debtor is deprived of the same possessory interest in the goods 
without prior notice and opportunity to be heard. The deprivation may 
be only temporary since the debtor can redeem the collateral by paying 
the full balance outstanding, as well as the expenses reasonably incurred 
by the creditor;98 or he can institute a post-repossession proceeding to 
contest the creditor’s action.99 But just as the Court in Fuentes found 
that a hearing after the seizure did not comport with the requirements 
of procedural due process,100 so too the post-repossession hearing pro
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vided by the Code would not save self-help repossession from invali
dation on due process grounds.

At the same time, the application of procedural due process involves 
a balancing of opposing considerations by the Court, and where impor
tant governmental or public interests are present, it often will uphold 
summary seizures of property without notice and hearing.101 In 
Fuentes the Court set forth the three components of an “extraordinary 
situation” in which such seizure without an opportunity for a prior 
hearing had been allowed: in addition to the presence of an important 
public interest, there must be a need for speedy action and the state 
must have “strict control” over the process.102 Application of these 
criteria to section 9-503 and 9-504 of the Code suggests that a secured 
transaction is not an extraordinary situation where summary seizure is 
allowed.103 To begin with, the fact that self-help repossession may serve 
an important creditor interest does not mean necessarily that it promotes 
a significant public interest.104 While the creditor needs a prompt and 
efficient means of protecting his interest in the collateral upon default, 
the Supreme Court in Fuentes found that no important public interest 
was served by the creditor’s replevin remedy where “no more than 

held that limitations on the defenses available to the party subject to the deprivation 
may not be inconsistent with the requirements of due process where the party subject 
to the deprivation is required by law to raise his claims separately. See Lindsey v. 
Normet, 405 U.S. 56 (1972). This may not apply, however, to the creditor-debtor 
situation. See The Supreme Court, 1911 Term, supra note 89, at 91 n.34. See generally 
Goldberg v. Kelly, 397 U.S. 254 (1970).

In Sniadach v. Family Finance Corp, the Court suggested that the proper standard of 
proof for the creditor in a hearing is “probable validity.” 395 U.S. 337, 343 (1969) 
(Harlan, J., concurring). This vague standard has been interpreted as a preponderance 
of the evidence test. See The Supreme Court, 1911 Term, supra note 89, at 90.

101 See, e.g., Ewing v. Mytinger & Casselberry, Inc., 339 U.S. 594 (1950) (seizure of 
mislabeled drugs); Fahey v. Mallonee, 332 U.S. 245 (1947) (seizure of savings and loan 
association during investigation); Phillips v. Commissioner, 283 U.S. 589 (1931) (seizure 
of property to collect taxes); North American Cold Storage Co. v. Chicago, 211 US. 
306 (1908) (seizure of contaminated food).

Similarly, in those cases allowing attachment of property without a prior hearing, 
an important public interest was served by the procedure. See Coffin Bros. & Co. v. 
Bennett, 277 U.S. 29 (1928) (attachment to protect public against bank failure); Ownbey 
v. Morgan, 256 U.S. 94 (1921) (attachment to obtain jurisdiction in state court). But 
cf. McKay v. Mclnnes, 279 U.S. 820 (1929), aff’g per curiam \T1 Me. 110, 141 A. 699 
(1928) (general attachment statute upheld). McKay was limited by Fuentes to situ
ations involving important public interests such as those in Ownbey and Coffin Brothers. 
407 U.S. at 91 n.23.

102 407 U.S. at 91. See also Randone v. Appellate Dep’t, 5 Cal. 3d 536, 555, 488 P.2d 
13, 24-25, 96 Cal. Rptr. 709, 720-21 (1971).

103 Indeed, Adams v. Egley, although decided before Fuentes, reached this conclusion. 
See 338 F. Supp. at 620.

104 See Laprease v. Raymours Furniture Co., 315 F. Supp. 716, 723-24 (N.D.N.Y. 1970).



1973] Self-Help Repossession 291

private gain is directly at stake.” 105 Similarly, nothing more important 
than the creditor’s private gain is at stake in self-help repossession. The 
fact that the creditor’s costs may be increased does not alter the nature 
of the interest involved. Even if it could be shown that the costs 
involved in giving notice and the opportunity for a hearing would affect 
adversely the availability of consumer credit,106 this fact alone would 
not be sufficient to outweigh the due process rights of the individual 
debtor.107

105 407 U.S. at 92. The public interest in settling a private debt was considered in
significant in comparison to the interest in protecting the public health or welfare found 
in the prior cases upholding summary seizures. Id.; see note 101 supra and accompanying 
text.

106 See notes 270-342 infra and accompanying text.
107 See 407 U.S. at 92 n.29. See also Stanley v. Illinois, 405 U.S. 645, 656-58 (1972); 

Randone v. Appellate Dep’t., 5 Cal. 3d 536, 555-56, 488 P.2d 13, 25-26, 96 Cal. Rptr. 709, 
721-22 (1971).

108 See Randone v. Appellate Dep’t, 5 Cal. 3d 536, 557, 488 P.2d 13, 26, 96 Cal. Rptr. 
709, 722 (1971); Blair v. Pitchess, 5 Cal. 3d 258, 278, 486 P.2d 1242, 1257, 96 Cal. Rptr. 
42, 57 (1971).

109 See 407 U.S. at 93.
no Sniadach v. Family Finance Corp., 395 U.S. 337, 339 (1969); see Fuentes v. Shevin, 

407 U.S. 67, 93 (1972). See also Randone v. Appellate Dep’t, 5 Cal. 3d 536, 558, 488 
P.2d 13, 27, 96 Cal. Rptr. 709, 723 (1971); Blair v. Pitchess, 5 Cal. 3d 258, 279, 486 P.2d 
1242, 1257, 96 Cal. Rptr. 42, 57 (1971).

in See Uniform Commercial Code § 9-503.
112 See notes 39-44 supra and accompanying text.

Furthermore, sections 9-503 and 9-504 are not drawn narrowly to 
cover only those situations in which speedy action is required. Ad
mittedly there is a danger that the debtor may abscond with the col
lateral after default,108 and where the secured item is an automobile the 
risk may be even greater because of the property’s inherent mobility. 
Under certain conditions, admittedly, speedy action may be necessary 
to prevent loss of or damage to the collateral.109 But the Supreme 
Court also has required that summary seizure statutes be “narrowly 
drawn to meet such unusual condition.” 110 This additional requirement 
is not satisfied by section 9-503 of the UCC because there is no provi
sion restricting self-help repossession to those situations where there is 
a demonstrable danger of flight, destruction, or concealment by the 
debtor.

The final criteria of Fuentes, strict state control, also is absent in 
the self-help repossession and sale provisions of the Code. The only 
restraint placed on self-help is the breach of the peace limitation,111 
but this provision has been ineffective in preventing serious abuses of 
the remedy.112 Moreover, the Code procedures for disposition of the 
collateral after repossession have not prevented wholesale auctions of
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consumer goods at prices far below the retail value.113 Finally, no 
state official participates in the decision to declare default, repossess and 
sell the collateral.114 If replevin lacks the necessary state control because 
no state official supervises the procedure,115 then certainly self-help 
repossession and sale, with even less state regulation, also would be 
defective.

113 See note 33 supra.
114 Almost invariably, the person initiating summary seizure in the extraordinary situ

ations mentioned in Fuentes has been a government official who determined that prompt 
action was necessary and appropriate under the circumstances. 407 U.S. at 91; see note 
101 supra and accompanying text.

ns See 407 U.S. at 93.
ns The debtor clearly may waive his due process rights. See D.H. Overmyer Co. 

v. Frick Co., 405 U.S. 174, 185 (1972), citing National Equip. Rental, Ltd. v. Szukhent, 
375 U.S. 311, 315-16 (1964) and Boddie v. Connecticut, 401 U.S. 371, 378-79 (1971).

117 338 F. Supp. at 621.
H8 The security agreement in Adams provided that:

. . . the Secured Party shall also have all of the rights and remedies of a 
Secured Party under the California Uniform Commercial Code, or other 
applicable law, and all rights and remedies shall, to the extent permitted 
by law, be cumulative. Without limiting the generality of the foregoing, 
upon the occurrence of any such event of default the Secured Party is 
entitled to take possession of the vehicle and to take such other measures 
as Secured Party may deem necessary for the protection of the vehicle. 

Id. at 616.
119 Id. at 620.
12° Messenger v. Sandy Motors, Inc., 121 N.J. Super. 1, 15, 295 A.2d 402, 409 (1972). 

This finding was superfluous since the court had already held there was no state action 
present in self-help repossession. Id. at 9, 295 A.2d at 406.

WAIVER

The judicial attack on self-help repossession raises a final issue of what 
constitutes a valid waiver of the debtor’s due process rights.116 In 
Adams v. Egley the court held that provisions in the security agreement 
setting forth the rights of the creditor on default were ineffective as a 
waiver of the debtors’ constitutional right to notice and an opportunity 
for a hearing.117 The adhesive nature of the contract, due to the in
equality of bargaining positions and reflected in the creditor’s ability 
to dictate the terms of the agreement,118 made a valid waiver impos
sible.119 Another court, however, has purported to find a valid waiver 
of due process rights by virtue of an automobile installment contract 
permitting repossession “with or without legal process and with or with
out previous notice or demand.” 120

In Fuentes v. Sbevin the Supreme Court found provisions in condi
tional sales contracts ineffective as waivers of due process rights because 
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the language was unclear.121 However, the Court also discussed con
tracts of adhesion122 and pointed to its recent decision in D.H. Over- 
my er Co. v. Frick Co.123 as a guide in determining the validity of a 
contractual waiver.124 Overmyer was concerned with the application 
of due process to a confession of judgment clause contained in an 
installment contract between two corporations.125 The Court in Over- 
myer held that the clause constituted a voluntary, knowing, and intelli
gent waiver126 of due process rights where the parties had bargained 
for it on equal footing and with the advice of counsel.127 At the same 
time, the Court noted that “where the contract is one of adhesion, 
where there is great disparity in bargaining power, and where the 
debtor receives nothing for the cognovit provision, other legal conse
quences may ensue.” 128

121 407 U.S. at 95-96. The Florida contract provided that “in the event of default on 
any payment or payments, Seller at its option may take back the merchandise . . . .” 
Id. at 94. The Pennsylvania contract “provided that the seller ‘may retake’ or ‘repossess’ 
the merchandise in the event of ‘default in any payment.’ ” Id.

122 Id. at 94-95. The Court suggested three possible defects in the conditional sales 
contracts: no bargaining; terms dictated by seller; and debtor unaware of the signifi
cance of the clause. Id. at 95. See generally Shuchman, Consumer Credit by Adhesion 
Contract, 35 Temp. L.Q. 125, 281 (1962).

123 405 U.S. 174 (1972).
124 407 U.S. at 94.
125 405 U.S. at 178-82. Confession of judgment clauses allow the debtor to consent 

in advance to the entry of judgment against him without any notice or an opportunity 
to contest the claim. Id. at 176. See generally Hopson, Cognovit Judgments: An Ignored 
Problem of Due Process and Full Faith and Credit, IS) U. Chi. L. Rev. Ill (1961).

126 Although the Court applied the criminal standard of waiver, it did not hold that 
this standard was required in a civil proceeding. 405 U.S. at 185-86. The criminal 
standard has been defined as a waiver made voluntarily, knowingly and intelligently. 
See Brady v. United States, 397 U.S. 742, 748 (1970); Miranda v. Arizona, 384 U.S. 436, 
444 (1966); Johnson v. Zerbst, 304 U.S. 458, 464 (1938).

127 405 U.S. at 187.
128 Id. at 188.
129 405 U.S. 191 (1972).
i30Swarb v. Lennox, 314 F. Supp. 1091, 1102-03 (E.D. Pa. 1970), affd, 405 U.S. 191 

(1972). This holding effectively has abolished confession of judgment clauses for this 
class (in the Eastern District of Pennsylvania) because the creditor now will be required 
to bring the debtor into court to demonstrate such a waiver, and, in the consumer credit 
market where contracts of adhesion abound, this burden will be substantial.

Waiver in the context of the consumer-credit relationship arose in 
Srwcirb v. Lennox,129 where the Court again dealt with confession of 
judgment clauses. The district court had found such clauses invalid 
for the class of debtors earning less than $10,000 absent a showing that 
the debtor “intentionally, understandingly, and voluntarily waived” his 
due process rights.130 While the validity of this holding was not before 
the Court, it did consider the plaintiff’s claim that confession of judg
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ment clauses were invalid facially for all classes of debtors, and found, 
citing Overmyer, that for those debtors earning more than $10,000 such 
clauses may be valid waivers of due process rights even though this was 
an individual as opposed to corporate debtor situation.131

131 405 U.S. at 200-01. But the Court noted the “possible pertinency” of its earlier 
statement in Overtn yer that another result may be dictated where the contract is one 
of adhesion, the bargaining power is unequal, and the debtor receives no quid pro quo 
for the confession of judgment clause. Id. at 201.

132 See 407 U.S. at 94-95.
133 See 405 U.S. at 186.
134 See id. at 187.
135 See id. at 188.
136 See Adams v. Egley, 338 F. Supp. 614, 621-22 (S.D. Cal. 1972), rev'd sub nom. 

Adams v. Southern Cal. Nat’l Bank, No. 72-1484, 9th Cir., Oct. 4, 1973; ef. Blair v. 
Pitchess, 5 Cal. 3d 258, 283, 486 P.2d 1242, 1259, 96 Cal. Rptr. 42, 59-60 (1971).

137 See 405 U.S. at 200.

The implications of these decisions for self-help repossession are 
unclear, but they would seem to indicate that where there is an effective 
waiver of due process rights, sections 9-503 and 9-504 of the UCC are 
valid constitutionally. In Fuentes the Court implied that replevin may 
be valid under certain circumstances where there has been a knowing, 
voluntary, and intelligent waiver of the due process rights to notice 
and an opportunity for a hearing,132 and in Overmyer the Court iden
tified those circumstances where the parties were business corporations 
bargaining on equal footing and fully aware of the significance of their 
contract.133 Accordingly, self-help repossession may be valid in certain 
situations between parties who have bargained for the provision on 
equal terms and have fully understood the significance of a waiver of 
due process rights. Only under these circumstances could the waiver 
be “voluntarily, intelligently, and knowingly” made.134

Where, on the other hand, the contract is one of adhesion with 
great inequality of bargaining power and where the debtor receives 
no quid pro quo for the waiver of due process rights, then presumably 
no effective waiver can be found and sections 9-503 and 9-504 of the 
Code would be invalid.135 But even if self-help repossession were found 
to be invalid only as applied to the latter situation, it still can be argued 
that sections 9-503 and 9-504 should be invalidated because their appli
cation cannot be limited to the Overmysituation without sub
stantial redrafting.136 S'warb would seem to suggest, however, that the 
Supreme Court is not averse to such judicial redrafting.137

Whether self-help repossession is invalid facially or as applied to the 
consumer situation, the waiver of due process rights presents further 
difficulties. If sections 9-503 and 9-504 of the Code were invalidated 
on due process grounds, creditors probably would include in the security 
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agreement a clear and precise statement to the effect that in the event 
of default the debtor “intentionally, understandingly, and voluntarily” 
waives his right to notice and hearing before repossession.138 While the 
adhesive nature of standard form contracts in the consumer situation 
probably would make this waiver ineffective under Overmyer1™ the 
debtor in most situations would not be able to attack the waiver until 
after repossession.140 Thus the inadequacy of post-seizure hearings, 
documented in Fuentes,141 would be retained, and relief would be 
limited to those situations where the debtor had the knowledge and 
means to attack the signed waiver after the loss of the goods.

138 Justice White suggested that this will be the result of the Court’s decision in 
Fuentes. 407 U.S. at 102 (White, J., dissenting). However, a preseizure hearing may be 
required to test the validity of this waiver and the difficulty of demonstrating it might 
discourage its use. See The Supreme Court, 1911 Term, supra note 89, at 94-95.

139 See 405 U.S. at 188. See also Fuentes v. Shevin, 407 U.S. 67, 95 (1972); Adams v. 
Egley, 338 F. Supp. 614, 620-21 (S.D. Cal. 1972), rev'd sub nom. Adams v. Southern 
Cal. Nat’l Bank, No. 72-1484, 9th Cir., Oct. 4, 1973.

Creditors might avoid this finding that the contract was one of adhesion by offering 
the consumer a choice between a higher interest rate without a waiver of due process 
rights and a lower interest rate with such a provision. This may be a solution to the 
increased costs to the creditor in giving the debtor notice and an opportunity for a 
hearing. See Krahmer, Clifford, & Lasley, Fuentes v. Shevin: Due Process and the 
Consumer, A Legal and Empirical Study, 4 Texas Tech. L. Rev. 23, 54 (1972).

140 See note 138 supra.
141 See note 93 supra.
142 See, e.g., B. Curran, Trends in Consumer Credit Legislation 3 (1965); R. Goode 

& J. Ziegel, Hire-Purchase and Conditional Sale: A Comparative Survey of Com
monwealth and American Law 264-65 (1966). Past regulation of the expanding con
sumer credit market has been devised on an ad hoc basis, in response to problems and 

These problems illustrate that even if the courts were to invalidate 
sections 9-503 and 9-504 of the UCC, legislation still would be necessary 
to give the consumer the full measure of protection he needs against 
abusive repossession practices. A review of the legislative reforms and 
proposals in this regard becomes particularly critical.

Legislative Reforms and Proposals

As noted above, the prevailing law controlling consumer credit 
transactions, the UCC, was designed to regulate dealings between mer
chants while choosing to ignore or discount the considerably inferior 
economic position that the individual consumer occupied in the market 
place. As consumer credit developed into a significant economic insti
tution, however, the need became apparent for a set of legal prescrip
tions that would apply specifically to consumer transactions and deal 
effectively with the particular abuses that such transactions are subject 
to.142 The response in the past five years to this need has taken the 
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form of federal legislation,143 uniform144 and model act145 proposals, and 
independent reforms enacted by various states. Nevertheless, with the 
exception of Wisconsin’s Consumer Act,146 the impact of recent con
sumer protection legislation on self-help repossession is negligible, as if 
concentrating on the earlier phases of the consumer credit process: 
the “prenegotiating phase” during which the creditor establishes con
tact with the consumer through advertising or other communication, 
the “negotiating phase,” and the “formalizing phase” during which the 
legal documentation of the consumer transaction is prepared and exe
cuted.147 Since the remedy of repossession is exercised by the creditor 
in the latter stages of the consumer credit process,148 the protection of 
the debtor’s interest remains essentially what it was under UCC pro
visions.149

abuses or to clarify relationships as the need for such regulation became apparent. Con
sequently, such legislation remained specialized to a particular institution, arrangement, 
or class of consumer while consumer credit evolved as a pervasive institution and integral 
part of the “American way of life.” B. Curran, supra at 3. See also Willier, Consumer 
Credit: Where is the Law Heading?, in 2 Consumer Viewpoints: Critique of the 
Uniform Consumer Credit Code 287, 288 (R. Elbrecht ed. 1971).

143 Consumer Credit Protection Act, 15 U.S.C. §§ 1601-13, 1631-44, 1661-65, 1671-77, 
1681-81t (1970), 18 U.S.C. §§ 891-96 (1970). Basically the Act is only a disclosure law 
and does not regulate or control contract provisions or limitations, debtor’s or creditor’s 
remedies, or any of the substantive features of a consumer credit transaction. See Moo, 
Legislative Control of Consumer Credit Transactions, 33 Law & Contemp. Prob. 656, 
662 (1968). However, Title IV of the Act created the National Commission on Con
sumer Finance whose recommendations concerning repossession and the other remedies 
may be influential on future consumer legislation. See 15 U.S.C. § 1601nt (1970); notes 
246-249 infra and accompanying text. The District of Columbia Consumer Credit 
Protection Act, which is technically a federal statute, will be discussed with the state 
reforms. See notes 205-212 infra and accompanying text.

144 Uniform Consumer Credit Code.
145 National Consumer Act (1970).
146 Wis. Stat. Ann. §§ 421.101-427.105 (Supp. 1973) (effective March 1, 1973).
147 These are the first of five phases of the consumer credit process as broken down 

by Barbara Curran in her study for the American Bar Foundation. B. Curran, supra 
note 142, at 131. The last two phases are the “performing phase,” during which the 
obligations assumed by the parties are performed, and the “terminating phase,” in which 
the relationship between the parties arising out of the formal arrangement is discon
tinued. Id.

148 Id.
149 See Uniform Commercial Code § 9-503; notes 12-23 supra and accompanying text.
150 The UCCC applies only to consumer credit sales, including home solicitation sales, 

consumer leases, and certain consumer related sales. Uniform Consumer Credit Code 

THE UNIFORM CONSUMER CREDIT CODE

The earliest statutory proposal to deal comprehensively with the 
consumer credit institution was the Uniform Consumer Credit Code 
(UCCC).150 Promulgated in 1968 by the National Conference of 
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Commissioners on Uniform State Laws (NCCUSL),151 it has since 
been studied by almost every state152 but has been adopted, with minor 
modifications, in only seven.153

§§ 2.102, 2.104, 2.106, 2.501, 2.602. The definition of consumer is based on a “purpose 
test:” a person is a consumer if he buys or borrows for certain personal, family, house
hold or agricultural purposes, exclusive of commercial or business purposes. See id. 
§ 2.104, Comment, § 2.602, Comment 1. See also Boyd, The UCCC and the NCA: A 
Comment & Comparison, in 2 Consumer Viewpoints: Critique of the Uniform 
Consumer Credit Code 663, 667 (R. Elbrecht ed. 1971).

151 See generally, Malcolm, The Uniform Consumer Credit Code, 25 Bus. Lawyer 937 
(1970); Richter, The Uniform Consumer Credit Code of the National Conference of 
Commissioners on Uniform State Laws, 24 Bus. Lawyer 184 (1968). See also Littlefield, 
The Plight of the Consumer in the Uniform Consumer Credit Code, 48 Denver L.J. 1, 
2-13 (1971).

152 See 1 CCH Consumer Credit Guide <1 4771 (Feb. 15, 1973).
153 Six states—Colorado, Idaho, Indiana, Oklahoma, Utah, and Wyoming—adopted the 

1969 Revised Final Draft. Id. if 4770. The seventh, Kansas, enacted the UCCC during 
1973 (though not in the 1969 Draft form), and the legislation becomes effective on 
January 1, 1974. Id.

154 Uniform Commercial Code 9-501 to -507.
155 Jordan & Warren, The Uniform Consumer Credit Code, 68 Colum. L. Rev. 387, 

440-41 (1968); see Uniform Consumer Credit Code § 5.103 & Comment. See also 
National Consumer Act § 5.203, Comment (1970).

156 Uniform Consumer Credit Code § 5.103(2). The same restriction applies to goods 
which were not the subject of the sale but are security for other sales made by the 
creditor under a cross-collateral clause. Id. § 5.103(3).

157 Id. § 5.103(6).
158 The restrictions apply only to credit sales of goods with a cash price of $1000 or 

less; loans or the credit sale of services are not covered. Also, in those rare cases where 
the consumer has some equity in the collateral at the time of default, section 5.103(2) 
does not obligate the creditor to resell the collateral after repossession. “If retail sale of 
the collateral would have brought more than the unpaid balance of the debt, this poten
tial surplus is given as a windfall to the creditor.” Clark, supra note 20, at 332 & n.125.

The UCCC does not alter the creditor’s repossession remedies, either 
judicial or self-help, that presently exist under article nine of the 
UCC. Although the draftsmen of the UCCC considered whether the 
UCC provisions governing default154 were “appropriate for consumer 
transactions,” they decided to leave the UCC provisions as controlling 
except for certain restrictions on deficiency judgments.155 Specifically, 
the UCCC prohibits a creditor from seeking a deficiency judgment if 
he chooses to repossess or accepts voluntary surrender of goods which 
were the subject of a secured installment sale involving a cash price 
of $1000 or less.156 In transactions which fall within the $1000 limit 
the creditor, upon default by the buyer, is forced to elect remedies: 
he may either repossess and forego the deficiency or may bring an in 
oersonam action against the buyer for the entire debt, thereby waiving 
lis right to levy upon the collateral pursuant to a judgment.157 While 
there are several loopholes in such restrictions,158 they at least may tend
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to decrease the resort to repossession by those relatively few creditors 
who abuse the deficiency judgment process as part of their overall 
credit sales strategy. Nevertheless, the abuses to which the self-help 
repossession remedy is subject under the UCC159 remain unaffected 
and undeterred.160

159 See notes 24-48 supra and accompanying text.
160 The UCCC frequently has been criticized for failing to provide adequate con

sumer protection. See Willier, A Uniform Consumer “Creditor’s” Code, 54 Mass. L.Q. 
53 (1969). Similarly, criticism has been leveled at the UCCC’s preferential treatment 
of creditors in the section dealing with remedies. See Boyd, supra note 150, at 663; 
James & Fragomen, The Uniform Consumer Credit Code: Inadequate Remedies Under 
Articles V and VI, 57 Geo. L.J. 923, 930, 954 (1969). But see Freese, Legislative Over
view of the Uniform Consumer Credit Code: A 1911 Perspective, 48 Denver L.J. 27, 
43-45 (1971); Jordan & Warren, supra note 155, at 440-41; Kripke, Consumer Credit 
Regulation: A Creditor-Oriented Viewpoint, 68 Colum. L. Rev. 445, 478-86 (1968).

161 The Act was promulgated in January, 1970, by the National Consumer Law Center 
at Boston College Law School. Prepared under a grant from the Office of Economic 
Opportunity, the NCA was conceived as a “Model Act for Consumer Protection” and 
took into account what the drafters felt were shortcomings in both the UCC and the 
UCCC. See National Consumer Act § 1.10, Comment (1970). See generally id., 
Prefatory Note.

162 A uniform act has come to mean a product of the NCCUSL which does not 
designate one of its acts as uniform unless it meets certain general criteria and has a 
“reasonable possibility of ultimate enactment in a substantial number of jurisdictions.” 
National Conference of Commissioners on Uniform State Laws, Handbook of the 
National Conference of Commissioners on Uniform State Laws and Proceedings of 
the Annual Conference 342-44 (1970). A model act, on the other hand, may derive 
from any source. Under NCCUSL standards, a model act is one which the commissioners 
feel does not have reasonable prospects for enactment by the states and thus, by impli
cation, involves a subject matter or approach which substantially departs from most 
state needs and present practices. See id. at 344. See also Felsenfeld, Uniform, Uni
formed and Unitary Laws Regulating Consumer Credit, 31 Fordham L. Rev. 209 (1968).

163 National Consumer Act § 5.204 (1970). The section provides: “Notwithstanding 
any other provision of law no term of a writing shall constitute authorization for a 
creditor to take possession of collateral by other than legal process in accordance with 
this Part.” Id.

164 Id. 5.206(2) (a)-(b). The complaint also must set forth the amount required 
to redeem the collateral if the consumer’s default is not cured, and the expected defi
ciency in cases where the unpaid balance is $2,000 or more at the time of default. Id. 
$5 5206(2) (c)-(d), 5.211-12.

NATIONAL CONSUMER ACT

Unlike the UCCC, the National Consumer Act (NCT),161 a “model” 
rather than “uniform” act,162 drastically restricts the creditor’s repos
session remedy by completely abolishing nonjudicial enforcement of a 
security interest.163 A creditor wishing to repossess collateral first must 
serve the defaulting consumer with a complaint which notifies the 
consumer of the circumstances constituting default and the amount 
required to cure the default.164 The consumer may cure his default by 
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tendering, within 15 days after service of process, the “fulfillment of 
his current obligation.” 165 The consumer-debtor also is entitled to an 
“expedited hearing” on the issue of his default or on any other element 
of the creditor’s claim to the collateral, but must file his demand for a 
hearing within five days of service of the complaint.166 If it appears at 
the hearing that there is a “substantial question” concerning default or 
other creditor claim, no repossession process may issue until a full 
hearing is held;167 otherwise, the creditor is entitled to have process issue 
immediately, so long as the 15-day period from service of the complaint 
has elapsed.168

165 Id. § 5.207(1). The current obligation refers only to the “aggregate of all install
ments scheduled to be due at the time of the tender, plus any unpaid delinquency or 
deferred charges.” Id. § 5.207(2). Section 5.207 prevents the operation of an accelera
tion or other type of penalty which makes it impossible for the consumer to retain the 
collateral and still bring his obligation current with the creditor. Id. § 5.207, Comment.

166 Id. § 5.208(1). The specific mechanics of court administration of the expedited 
hearing are considered by the draftsmen to be beyond the purview of the Act even 
though court procedures may well have to be changed to accommodate such a process. 
Id. § 5.208(2) & Comment.

167 Id. § 5.208(2). Hence, the expedited hearing is not necessarily final but merely 
provides the consumer a preliminary, judicially supervised opportunity to challenge the 
validity of the creditor’s claim to the collateral. Id. § 5.208, Comment.

168id. § 5.208(2).
169 Id. § 5.208, Comment.
170 See Fuentes v. Shevin, 407 U.S. 67, 96-97 & n.33 (1972) (“The nature and form 

of such prior hearings . . . are legitimately open to many potential variations and are 
a subject, at this point, for legislation—not adjudication”); Sniadach v. Family Finance 
Corp., 395 U.S. 337, 343 (1969) (Harlan, J., concurring) (“due process is afforded only 
bv the kinds of ‘notice’ and ‘hearing’ which are aimed at establishing the validity . . . 
of the underlying claim against the alleged debtor before he can be deprived of his 
property”).

171 Probable validity is a somewhat ambiguous standard of proof suggested by Justice 
Harlan in Sniadach. 395 U.S. at 343 (Harlan, J., concurring); see The Supreme Court, 
1971 Term, supra, note 89, at 89-90. Probable validity is to be established by a “no sub
stantial question” test, with the burden apparently on the consumer. See National 
Consumer Act § 5.208(2) & Comment (1970).

172 National Consumer Act § 5.208, Comment (1970); cf. NCCF Report, supra 
note 3, at 28-29.

The right of the consumer under the NCA to an expedited hearing 
derives from the draftsmen’s belief that the Supreme Court decision in 
Sniadach raises substantial question as to the constitutionality of any 
process which authorizes the deprivation of a defendant’s property 
interest without a hearing.169 Although neither Sniadach nor the later 
decision in Fuentes described the precise type of hearing required by 
procedural due process,170 the NCA anticipates that at the very least 
there must be a “preliminary hearing” to establish the “probable va
lidity” 171 of the creditor’s claim before the consumer can be deprived 
of his property interests.172
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The NCA, while overcoming many of the deficiencies of the UCCC 
from a consumer point of view,173 also has been criticized, even by a 
leading consumer advocate, for being guilty of “overkill” by over
adjusting the previous imbalance in contractual rights and remedies in 
favor of the consumer.174 For example, the NCA definition of default, 
in deliberate contrast to the UCC and UCCC which in effect leave the 
definition up to the creditor,175 narrowly limits default to failure of the 
consumer “without justification under any provision of law” to pay three 
successive installments in a credit sale or loan.176 This has the effect of 
voiding conditions of default commonly found in the broad “insecurity 
clauses” of consumer credit contracts.177 Thus, while the virtually 
unlimited latitude permitted the creditor in drafting and invoking the 
conditions of default under the UCC is conducive to the abuse of the 
repossession remedy,178 the NCA solution totally disregards the valid 
concern of secured creditors for the physical condition and treatment 
of the collateral in the consumer’s possession. In fact, the creditor is 
not authorized by the NCA to act even in the face of willful abuse of 
the collateral by the consumer. The NCA not only prevents such abuse 
from triggering the creditor’s right to proceed against the collateral, 
but also allows the consumer, upon default or at any other time, volun
tarily to surrender the collateral, whatever its condition, and thereby 
extinguish any further claims by the creditor.179

173 See Boyd, supra note 150; Clark, supra note 20, at 358.
174 See Clark, supra note 20, at 336. See also Comment, Consumer Protection Under 

the UCCC and the NCA—A Comparison and Recommendations, 12 Ariz. L. Rev. 572 
(1970).

175 Uniform Commercial Code § 9-501; Uniform Consumer Credit Code § 5.103, 
Comment 1; Boyd, supra, note 150, at 669; Clark, supra note 20, at 308, 331.

176 National Consumer Act § 5.103 (1970). Equivalent to the failure to pay three 
successive payments is the failure to pay any remaining balance within three months of 
the due date of the final installment, or the failure to pay accumulated delinquent install
ments which amount to 30 percent of the amount financed. Id. & Comment 1.

177 See id., Comment 2.
178 See notes 28-29 supra and accompanying text.
179 See National Consumer Act 5.205, 5.206, Comment (1970).
180 See Moo, New Consumer Credit Legislation: Which Approach? The UCCC or 

the NCA?, 2 Urban Lawyer 439, 453 (1970).
isi Section 5.103(2) of the NCA allows a secured creditor to waive his security in

terest and proceed against the entire unpaid balance as calculated under section 2.210. 
Cf. Uniform Consumer Credit Code § 5.103(6).

The absoluteness of the NCA’s voluntary surrender provision is an
other instance of its consumer overprotectiveness. The creditor is denied 
the certainty of electing his remedy180 because any attempt to proceed 
in personam against the consumer181 can be cut off by the consumer’s 
tender of the collateral, even if the unpaid balance is $2000 or more, 
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which otherwise would qualify the creditor for a deficiency judg
ment.182 Added to the fact that a “clever consumer could avoid default 
almost indefinitely, so long as he did not let three successive months go 
by without tendering the amount in arrears,” 183 the uncertainty of 
the creditor’s position after default and his apparent inability to pro
tect the value of the collateral may well lead the creditor to conclude 
that the value of security interests in consumer transactions is tenuous 
at best.184

182 See National Consumer Act §§ 5.211-12 (1970). The NCA restricts deficiency
judgments to situations when the unpaid balance of the consumer’s obligation equals or 
exceeds $2000 at the time of default, and thus it considerably expands on the deficiency
judgment policy of section 5.103 of the UCCC. See id. § 5.211 & Comment; note 156 
supra and accompanying text. Ironically, the NCA voluntary surrender provision 
undermines the Act’s liberal deficiency judgment policy. In computing the amount of 
the deficiency, the NCA deducts the fair market value of the collateral at the time of 
repossession from the unpaid balance due. National Consumer Act § 5.212 (1970). 
In cases where the consumer owes $2000 or more in payments, there is arguably an 
automatic compensation for repossessed collateral in bad physical condition since the 
fair market value of the collateral will be correspondingly lower. However, the abso
lute right of the consumer voluntarily to surrender the collateral to the creditor prior 
to replevin extinguishes even a possible deficiency claim. It has been argued that the 
effect of such a strict right might be to encourage defaults. See Clark, supra note 20, 
at 336.

183 Clark, supra note 20, at 336. See also Comment, supra note 174, at 581.
184 From a practical standpoint, such a conclusion is not necessarily unreasonable. See 

Consumer Credit: Report of the Committee, Cmnd. 4596 (Chairman Lord Crowther; 
presented to Parliament by the Sec’y of State for Trade and Industry). For example, it 
is a peculiar problem of the automobile credit business that depreciation of automobiles 
is quite rapid during the first year after sale. It has been estimated that the outstanding 
balance of a 24 month automobile loan is greater than the wholesale value of the car 
for the first 9% months of the loan. During this time the lender assumes the greatest 
risk since he is unlikely to recover the outstanding balance if the car is repossessed and 
sold. See Crane, supra note 28, at 52-53. Most consumer defaults on automobiles seem 
to occur during the first year of the contract. See P. McCracken, J. Mao & C. Fricke, 
supra note 31, at 124-25 (Table 34); Johnson, supra note 50, at 27. As a result, creditors 
appear to be making automobile credit available without adequate collateral and must 
be placing greater emphasis on the consumer-debtor’s earning capacity to assure sound 
loans. See Crane, supra note 28, at 53; Kripke, supra note 160, at 480; cf. American 
Bankers Ass’n, Trends in Consumer Credit 31 (1968).

185 See NCCF Report, supra note 3, at 29-30.

The fact that the NCA renders the repossession remedy practically 
useless as a result of its overall default scheme, has policy implications 
going to the heart of the consumer credit system. Often it is the right 
of the creditor to take a security interest in goods sold or in other con
sumer possessions—and the right to repossess upon nonpayment—that 
induces the extension of credit in the first place.185 But the NCA poses 
obstacles to those rights. Its avowed purpose is to encourage solutions 
to consumer problems so that the creditor eventually gets his payments 
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and the consumer retains the collateral.186 However, the commercial 
aspects of consumer transactions—particularly the fact that the creditor 
is engaged in a business—cannot be ignored or frustrated without seri
ously affecting the availability of credit to the marginal and higher-risk 
consumers, who theoretically need it the most.187

186 See National Consumer Act § 5.206, Comment (1970).
187 See Comment, An Analysis of the Uniform Consumer Credit Code and the Na

tional Consumer Act, 12 B.C. Ind. & Comm. L. Rev. 889, 909-10 (1971); cf. Uniform 
Consumer Credit Code, Prefatory Note (basic assumptions). See generally notes 270-342 
infra and accompanying text.

188 See note 161 supra.
189 See Littlefield, supra note 151, at 2 & nn.3 & 4.
190 Uniform Consumer Credit Code, Working Redraft No. 4 (1972).
191 Id. 5.109-5.115.
192 Id. § 5.112.
193 Id. § 5.109; see Clark, supra note 20, at 338-39; cf. National Consumer Act S 

5.103 (1970)-

PROPOSED REVISIONS TO THE UCCC

In an attempt to accommodate some of the express criticisms of the 
UCCC which are evident in the NCA,188 the Special Committee on 
Retail Installment Sales, Consumer Credit, Small Loans and Usury of 
the NCCUSL has studied the NCA and issued several “working re
drafts” of the UCCC.189 The most recent redraft, Working Redraft 
No. 4,190 proposes seven new sections191 on the limitation of creditor’s 
remedies and also would revise many of the existing sections. One of 
the proposed new sections, dealing specifically with the creditor’s right 
to take possession after default, retains the right of nonjudicial repos
session but only if the repossession can be accomplished “without entry 
into a dwelling and without the use of force or other breach of the 
peace.” 192 The additional prohibition against entry into the consumer’s 
home is designed to prevent the intrusive repossession of household 
goods, although items such as automobiles, boats, and the like, which 
generally have the most value on resale, remain just as subject to non
judicial repossession as before. However, Working Redraft No. 4 
proposes other changes indirectly affecting the repossession remedy 
which, while not radical, represent a departure from the UCCC’s 
original policies and are an indication that even bolder revisions even
tually may be forthcoming.

Probably the most significant proposed change is an attempt to define 
default. The Redraft would restrict consumer default in a consumer 
credit transaction to failure of the consumer to make a required payment 
or to significant impairment of “the prospect of payment, performance, 
or realization of collateral.” 193 The significant impairment standard 
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would replace the more subjective good faith belief test of creditor 
insecurity under the i7CC194 and explicitly shift the burden of estab
lishing insecurity from the consumer to the creditor.195 The effect is 
to decrease further the likelihood that repossession will be triggered 
by questionable or minor defaults.

194 See Uniform Commercial Code § 1-208. See also id. § 1-203 & Comment. Cur
rently the UCCC implicitly follows the UCC view of insecurity clauses. See Uniform 
Consumer Credit Code § 5.103, Comment 1.

105 Uniform Consumer Credit Code, Working Redraft No. 4, § 5.109(2) (1972). 
Under the UCC the burden of establishing lack of good faith is on “the party against 
whom the power [of accelerating at will] has been exercised.” Uniform Commercial 
Code § 1-208.

196 Uniform Consumer Credit Code, Working Redraft No. 4, §§ 5.110-11 (1972).
197 Id. The first time a consumer defaults by failing to make a required payment, a 

creditor may neither accelerate maturity of the unpaid balance nor take possession of 
the collateral because of that default until 20 days after a notice of the consumer’s right 
to cure is sent. Id. § 5.111(1). The notice sent to the consumer must describe the 
expiration date of the cure period and the amount due, without acceleration. If that 
amount is tendered by the consumer, he retains his rights under the agreement as 
though the default had not occurred. Id. §§ 5.110(2), 5.111(1). The notice also serves 
to warn the consumer that if he defaults again on the same obligation, he will not have 
a right to notice and cure before the creditor exercises his “rights under the law.” Id. 
S 5.110 (2). Cf. National Consumer Act § 5.207 (1970); D.C. Code Ann. § 28-3812(b) 
(Supp. 1972).

i98See Uniform Consumer Credit Code, Working Redraft No. 4, § 5.111(2) (1972).
199 Compare id. §§ 5.109-12 with National Consumer Act 5.103, 5.204, 5.207 (1970) 

and Clark, supra note 20, at 338-39.
200 For example, the proposed provisions for cure of default, sections 5.110 and 5.111, 

do not apply to defaults arising out of significant impairment of the creditor’s security 
interests as defined in proposed section 5.109(2), thus preserving the creditor’s right to 
repossess without notice in circumstances which are the most prone to misunderstanding 
and abuse. See note 29 supra. In addition, although the consumer is notified of his right 

Working Redraft No. 4 includes another policy change in the default 
area in the addition of provisions for cure of default.196 However, as 
a restriction on the creditor’s right to self-help repossession, these pro
posed provisions are extremely limited and require merely that the 
creditor allow the consumer one late payment during the period of 
his obligation.197 If the consumer fails to cure the default or fails again 
to make a payment on the same obligation, the creditor can repossess 
without giving notice to the consumer.198

On balance, Working Redraft No. 4 incorporates little substantive 
change into the t/CCC’s repossession remedy and borrows nothing from 
the NCA but perhaps the form of some of its restrictions on creditors’ 
remedies.199 This reluctance to tamper with the repossession remedy 
is due partly to the implicit UCCC assumption that a basically unfettered 
self-help repossession remedy is essential in protecting a creditor’s secur
ity interest,200 and partly to the fact that the NCCUSL committee which 
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drew up the redraft did not feel it had time to consider adjustments to 
the UCCC that might be required by “the evolving law” following 
Sniadach.2Q1 Although future redrafts of the UCCC may consider seri
ously the implications of Sniadach and Fuentes, it is unlikely, barring a 
Supreme Court opinion affirming the district court in Ad ants, that the 
UCCC will alter drastically the creditor’s remedy of nonjudicial repos
session. Such changes are more likely to be made by the individual 
state as a result of its own evaluation and resolution of the conflicting 
consumer-creditor positions embodied in the UCCC and the NC/L201 202

to cure, there is no requirement that the notice inform the consumer that repossession is 
a possible or probable consequence of the consumer’s failure to cure or of future con
sumer defaults. See Uniform Consumer Credit Code, Working Redraft No. 4, 
§ 5.110(2) (1972).

201 Uniform Consumer Credit Code, Working Redraft No. 4, Prefatory Note iv 
(1972).

202 See Littlefield, supra note 151, at 8-9.
203 See note 153 supra and accompanying text.
204 Arizona, California, Hawaii, Illinois, Oregon, Wisconsin, and the District of 

Columbia.
205 Pub. L. No. 92-200, 85 Stat. 665 (1971).
206 D.C. Code Ann. § 28-3812(d) (Supp. 1972).
207 See id. § 28-3812 (a).
208 See S. Rep. No. 500, 92d Cong., 1st Sess. 15 (1971). The Senate Committee on the 

District of Columbia expressly rejected the UCC repossession provisions as being unfair 
for the reasons contained in its report on S. 2598, which failed to pass the 90th Congress. 
Id.; see S. Rep. No. 1519, 90th Cong., 2d Sess. 16-19 (1968). See also Federal Trade 
Comm’n, supra note 31, at xii, 33-34.

STATE REFORMS

In addition to the seven states which have adopted the UCCC,203 
several others204 have passed measures restricting deficiency judgments. 
Two of these, Wisconsin and the District of Columbia, also have en
acted laws that directly restrict the creditor’s remedy of self-help 
repossession.

In 1971, Congress passed the District of Columbia Consumer Credit 
Protection Act205 which permitted nonjudicial repossession in the Dis
trict of Columbia only if it could be accomplished “without breach of 
the peace and with consent of the debtor.” 206 The consent requirement 
implies that the consumer must be notified prior to nonjudicial repos
session, but, in practice, consent still may be unfairly obtained from con
sumers who are unsure or unaware of their legal right to refuse con
sent. Moreover, since certain, direct automobile installment loans are 
exempt from the Act,207 the consent provision primarily is directed at 
further ensuring that repossession of household goods does not lead to 
breach of the peace or impose undue hardships on the consumer.208 
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A simpler and more effective approach might have been a blanket pro
hibition of nonjudicial repossession of goods in the consumer’s dwell
ing.209 Indeed, the exemption of direct automobile installment loans 
from the Act, while not affecting automobiles financed by dealers, 
excludes from the consent requirement those automobiles financed 
through banks and savings and loan associations,210 thus substantially 
limiting the scope of the Act. Since most automobiles are financed 
through banks211 and automobile repossession is considerably more 
common than the repossession of household goods,212 a significant source 
of the abuses of self-help repossession remains unaffected.

209 See Uniform Consumer Credit Code, Working Redraft No. 4, § 5.112 (1972).
210 See D.C. Code Ann. § 28-3601 (Supp. 1972).
211 See note 327 infra.
212 Automobiles are more easily seized and sold and have a sufficiently active resale 

market to permit recovery of the costs of repossession. See United States Board of 
Governors of the Federal Reserve System, supra note 45, pt. 1, at 75.

213 Wis. Stat. Ann. §§ 421.101-427.105 (Supp. 1973). The Act was passed April 18, 
1972, and became effective March 1, 1973.

214 Id. § 425.204. The consumer may voluntarily surrender at any time all of his 
rights and interests in the collateral to the creditor. However, surrender by the con
sumer is not voluntary if made pursuant to the creditor’s request or demand for sur
render, or pursuant to “a threat, statement or notice” by the creditor that he intends to 
take possession of the collateral. Id.

The rights and obligations of the creditor and consumer with respect to voluntarily 
surrendered collateral are to be governed by the deficiency and resale provisions of the 
Wisconsin UCC rather than by the provisions of the Wisconsin Consumer Act. Id. 
§ 425.204(2); see id. §§ 409.504-07 (1964). The effect of the exemption of such collateral 
from the more consumer-oriented provisions of the Act would seem to discourage a 
rational consumer from voluntarily surrendering collateral in the first place, since the 
deficiency judgment provisions of the UCC are considerably less favorable to him than 
the Consumer Act’s provisions. However, a significant ambiguity arises at this point 
since the deficiency provisions of the Act specificallv include voluntarily surrendered 
as well as repossessed collateral. See id. § 425.209 (Supp. 1973). Rather than exempt 
such collateral from the Act’s new deficiency judgment policy, it would seem more in 
keeping with the general nature of the Act to construe section 425.204(2) as intending 
to preclude the interpretation that the Act’s notice and hearing requirements apply to 
voluntarily surrendered collateral.

215 Zd. § 425.205 (Supp. 1973).
™Id. 425.205(5), 425.206.
217 Id.

By far the most progressive consumer protection legislation enacted 
to date, on a state or federal level, is the Wisconsin Consumer Act.213 
Although modeled after the NCA, the Wisconsin Act represents a com
promise between the NCA and the UCCC. Under its provisions the 
creditor can repossess collateral by the consumer’s voluntary surren
der,214 by replevin,215 or by self-help,216 but self-help repossession must 
be pursuant to a judgment for the creditor entered in a judicial pro
ceeding for recovery of collateral.217 The Wisconsin Act does not go 
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as far as the NCA in abolishing self-help repossession altogether,218 but, 
as the first statute in the United States to guarantee the consumer notice 
and opportunity for a hearing prior to repossession, it accomplishes a 
comparable degree of consumer protection from creditor self-help 
practices without confining the creditor to the more time-consuming 
and expensive replevin action.

218 See National Consumer Act § 5.204 (1970).
219 Wis. Stat. Ann. § 425.103(2) (a)-(b) (Supp. 1973). The Act distinguishes be

tween open- and non-open-ended transactions. To default with respect to non-open- 
ended transactions with scheduled payments two months or less apart, the consumer 
must have outstanding two or more scheduled payments which have remained unpaid 
for more than 10 days after their original or deferred due dates, must fail to pay the 
first of the last payment or, in the case of a transaction for an agricultural purpose, 
must fail to pay an installment within 40 days of its original or deferred due date. 
Id. § 425.103(2) (a) (1). If the payment interval is more than two months, default con
sists of having outstanding one scheduled payment which is overdue more than 60 days, 
or, in the case of a single installment transaction, 40 days from its original or deferred 
due date. Id. § 425.103 (2) (a) (2)-(3).

With respect to open-ended transactions default consists of failure of the consumer 
to pay when due on two occasions within any 12 month period. Id. § 425.103 (2) (b).

220Id. § 425.103(2) (c). Under this category the consumer defaults if he fails to 
observe any covenant of the transaction, the breach of which materially impairs the 
condition, value, or protection of the collateral or the creditor’s right therein, or ma
terially impairs the consumer’s ability to make payments due under the transaction. Id. 
§ 425.103 (2) (c). Since the Wisconsin Consumer Act does not specify which party 
has the burden of proving material impairment, it must be assumed that the burden is 
on the consumer in accordance with the Wisconsin VCC provision. Id. § 401.208 
(1964); cf. Uniform Consumer Credit Code, Working Redraft No. 4, § 5.109(2) (1972).

221 Wis. Stat. Ann. § 425.205(1) (Supp. 1973).
222 Id. §§ 299.05(2), 299.06(2) (a).
223 ZJ. § 425.205(1) (a). Specifically, process may be issued to, and the replevin action 

commenced by, “an officer or agent of a merchant on the merchant’s behalf even though 
such officer or agent is not an attorney authorized to practice law in this state.” Id. 
Thus, the creditor need incur the expense of an attorney only if the consumer exercises 
his hearing rights.

224 Id. § 425.205(1) (b).

The mechanics of the Wisconsin Consumer Act repossession proce
dures reflect a thorough consideration of the entire problem of default 
in consumer credit transactions. Default is limited explicitly to two 
classes of consumer delinquency: failure to make a scheduled pay
ment219 and material impairment of the creditor’s security interest in 
the collateral.220 Once the consumer has defaulted under the terms of 
the Act and the creditor decides to repossess the collateral, the creditor 
must commence an action for replevin.221 In the interests of economy, 
the Act creates an exception to standard Wisconsin small claims pro
cedure222 by permitting an officer or agent of the creditor as well as an 
attorney to represent the creditor in commencing an action.223 The 
consumer must be served a summons and complaint.224 The summons, 
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the form of which is specifically set out in the statute,225 226 227 must set a date 
for return of process which is after the expiration of a 15 day cure 
period, if applicable,220 and must warn the consumer that if he fails to 
appear,22' judgment will be rendered against him for delivery of the 
collateral to the plaintiff-creditor.228 The complaint must contain, in 
addition to the details of the specific transaction, collateral and alleged 
default,229 an explanation of the consumer’s cure230 and redemption231 
rights and an estimate of the amount of any deficiency claim available 
to the creditor232 which the creditor intends to assert should the con
sumer fail to redeem.233

225 Id. § 425.205(2).
226 See id. § 425.205 (6); note 230 infra.
227 The consumer may “answer, demur or otherwise plead to the complaint orally.” 

Wis. Stat. Ann. § 425.205(1) (d) (Supp. 1973).
228 id. § 425.205(2).
229 Id. §§ 425.205(3) (a)-(c), (g).
230 See id. §§ 425.104-05. The consumer has a right to cure any variety of default 

within five days after notice of the default is given. Defaults consisting of unpaid install
ments may be cured by tender of the amount of all such installments due, without 
acceleration, plus any unpaid delinquency or deferral charges; defaults other than non
payment of amounts due may be cured by tendering the performance necessary to 
mend the creditor’s impaired security interest. Id. § 425.105(l)-(2). The right to cure 
does not exist if twice during the preceding 12 months the consumer defaulted on the 
same transaction or agreement, was given proper notice of such default, and exercised his 
right to cure the previous default. Id. § 425.105(3); cf. D.C. Code Ann. § 28-3812 (b) (2) 
(Supp. 1972); Uniform Consumer Credit Code, Working Redraft No. 4, § 5.110-11 
(1972); National Consumer Act § 5.207 (1970); NCCF Report, supra note 3, at 25.

231 See Wis. Stat. Ann. § 425.208 (Supp. 1973). For 15 days after the creditor has 
repossessed, the consumer may redeem the collateral by tendering the amount or per
formance specified in the Act. See id.; cf. National Consumer Act 5.209-10 (1970).

232See Wis. Stat. Ann. 425.209-10 (Supp. 1973). The Act restricts deficiency 
judgments to those cases when the amount owing the creditor at the time of default is 
over $1,000, thus adopting the type of cutoff measurement—unpaid balance—found in 
the NCA. Id. §§ 425.209(2)-(4); see National Consumer Act § 5.211 (1970). When 
the collateral is the subject of the sale in which the creditor took a security interest, 
the Wisconsin Act obligates the creditor to resell the collateral if the consumer has 
paid 60 percent or more of the cash price and has not signed after default a waiver of 
his rights in the collateral. Wis. Stat. Ann. § 425.209(2) (Supp. 1973). This plugs the 
loophole that exists in the NCA provisions. See Clark, supra note 20, at 336-37 & n.143. 
Computation of the deficiency under the Wisconsin Act is based on the fair market 
value of the collateral. Wis. Stat. Ann. § 425.210 (Supp. 1973); cf. National Consumer 
Act § 5.212(1) (1970). However, an ambiguity exists in the Wisconsin Act as to the 
applicability of its deficiency provisions to voluntarily surrendered collateral. See note 
214 supra.

233 Wis. Stat Ann. §§ 425.205(3) (d)-(f) (Supp. 1973); cf. National Consumer Act 
§ 5.206 (1970).

234 The language of the Wisconsin Consumer Act appears to make it difficult for the
consumer to waive, prior to default, his right to notice and a hearing on the issues of

The hearing guaranteed the consumer under the Wisconsin Consumer 
Act234 * is in substance an expedited hearing, although not labeled as 



308 The Georgetown Law Journal [Vol. 62:273

such.235 Conducted for the most part in accordance with Wisconsin’s 
small claims procedures,236 the hearing is limited to the issue of the 
consumer’s default or any “other matter which questions the validity 
of the creditor’s claim to the collateral.” 237 Consequently, judgment 
rendered at the hearing determines only the right to possession of the 
collateral and does not bar subsequent action for damages or deficiency 
permitted by the Act.238

default and forfeiture of collateral. The Act is framed less in the context of a sub
stantive right conferred on the consumer (although the right is specifically mentioned) 
than in the context of a mandatory procedure which must be adhered to by the 
creditor who wishes to repossess collateral. See Wis. Stat. Ann. §§ 425.205(1), 425.205 
(l)(d), 425.206 (Supp. 1973). Moreover, the penalties for the creditor’s violation of 
the Act’s repossession procedures and limitations are severe: the consumer may retain 
the goods, services or money received pursuant to the transaction “without obligation to 
pay any amount,” and in addition, may recover any sums already paid to the creditor 
under the transaction. Id. §§ 425.206(3), 425.305.

235See id. §§ 425.205(1) (d), 425.205(2); of. National Consumer Act § 5.208(1) 
(1970).

236See Wis. Stat. Ann. § 425.205(1) (Supp. 1973). See also id. §§ 299.01-45 (pro
cedure in county court in small claims type actions). The $500 limitation on small 
claim replevin actions is exempted for consumer credit transactions under the Wisconsin 
Consumer Act. Id. § 425.205(1); see id. § 299.01(3).

237]d. § 425.205(1) (d); cf. National Consumer Act § 5.208(1) (1970).
238 Wis. Stat. Ann. § 425.205(1) (e) (Supp. 1973); see id. § 425.209.
239 /J. § 425.205(5) (a).
240 Id. § 425.205 (5) (b).
241 Id. § 425.206(2) (a). See also Uniform Commercial Code § 9-503.
242 Wis. Stat. Ann. § 425.206(2) (b) (Supp. 1973); cf. Uniform Consumer Credit 

Code, Working Redraft No. 4, § 5.112 (1972).
243 The possibility exists that a particularly recalcitrant consumer, even after his day 

in court, might abuse this protection by refusing, without a valid reason, to allow the 
creditor entry and thereby force the creditor to resort to replevin. However the risk 
of such abuse under the Act’s dwelling restriction is no more onerous in effect than 
similar recalcitrance under the existing breach of the peace restrictions.

If the creditor prevails at the hearing stage, either on the merits or 
upon failure of the consumer to appear, he may then execute judgment 
either by writ of replevin239 or by “immediately exercising his right to 
nonjudicial recovery.” 240 If the creditor does elect to recover the col
lateral by self-help, he still is subject to traditional breach of the peace 
limitations241 and, in addition, is restricted from entering the consumer’s 
dwelling “except at the consumer’s voluntary request.” 242 The latter 
restriction, while perhaps difficult to administer, apparently attempts to 
preclude possible abusive intrusions by the repossessor of household 
goods and limit repossession to a time of day mutually convenient to 
both creditor and consumer.243

Nonjudicial repossession under the Wisconsin Consumer Act is thus 
“nonjudicial” only in that a sheriff does not physically carry out the 
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recovery process. However, it does allow a creditor, armed with a 
judgment, to avoid any added time and expense of a replevin recovery. 
Furthermore, in an effort to compensate for the element of delay in
herent in the notice, hearing, and cure period requirements,244 the Act 
provides that the creditor, without posting bond, may apply to the 
court for a temporary restraining order to enjoin the consumer from 
substantially impairing the creditor’s prospect for realization of his 
security interest.245 Thus, by preserving the self-help remedy in the 
post-judgment stage, the Wisconsin Act preserves some of the aspects 
of convenience of the remedy while effectively minimizing the possi
bility of its abuse.

244 One of the major arguments advanced by creditors in defense of UCC self-help 
repossession is that it allows them to take possession of collateral quickly when they 
think their security interests are threatened. See NCCF Report, supra note 3, at 27-28; 
Brief for General Motors Acceptance Corp, as Amicus Curiae at 14, Fuentes v. Shevin, 
407 U.S. 67 (1972).

245 Wis. Stat. Ann. § 425.207 (Supp. 1973).
246NCCF Report, supra note 3, at 29-30. The Commission was established by Title 

IV of the Consumer Credit Protection Act. Pub. L. No. 90-321, Title IV, 82 Stat. 164 
(1968). After submitting its final report to Congress and the President on December 
31, 1972, the Commission ceased to exist. Act of June 30, 1972, Pub. L. No. 92-321, 86 
Stat. 382.

247 See NCCF Report, supra note 3, at iii, vii.
248 The duties of the Commission were to “study and appraise the functioning and 

structure of the consumer finance industry, as well as consumer credit transactions 
generally.” Consumer Credit Protection Act, Pub. L. No. 90-321, Title IV, § 404(a), 
82 Stat. 165 (1968). Its final report to Congress was to include recommendations on 
several topics: 1) “[t]he adequacy of existing arrangements to provide consumer credit 
at reasonable rates;” 2) the “adequacy of existing supervisory and regulatory mecha
nisms to protect the public from unfair practices, and insure the informed use of con
sumer credit;” and 3) the “desirability of Federal chartering of consumer finance com
panies, or other Federal regulatory measures.” Id. § 404(a) (l)-(3).

249 NCCF Report, supra note 3, at 23-44.

RECOMMENDATIONS OF THE NATIONAL COMMISSION
ON CONSUMER FINANCE

The effects of the Wisconsin approach to self-help repossession un
doubtedly will be followed with great interest by observers and legis
lators in other states, perhaps all the more so since, in principle, at 
least, the approach is endorsed in the final report of the National Com
mission on Consumer Finance.246 Released on December 31, 1972, the 
Commission report is based on three years of study of consumer credit 
in the United States.247 As part of the broad scope of its inquiry,248 the 
Commission examined the subject of creditors’ remedies and contract 
provisions249 and considered changes in the self-help repossession remedy.
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The Commission report, approaching the problem of self-help re
possession not as a creditor’s remedy but as a contract provision, notes 
a disparity in bargaining power between creditor and debtor in con
sumer transactions.250 This disparity permits the creditor to use a full 
range of collection devices that are the result not of creditor-consumer 
negotiation but of a set of contractual conditions imposed by the credi
tor on a “take-it-or-leave-it basis.” 251 Proceeding on this premise of 
disparate contractual power characterized by creditor domination, the 
Commission adopts a due process rationale derived from Sniadach, 
Fuentes, and Adams to arrive at the conclusion that, despite questions of 
their effectiveness252 and their probable burden on courts,253 notice and 
opportunity for a hearing should be afforded every consumer prior to 
repossession by the creditor.254 Like the Wisconsin Consumer Act, the 
report does not advocate abolishing self-help repossession altogether, 
but implicitly would preserve the remedy within the framework of pro
cedural due process.255 Within such a framework, the type of notice 
and the nature of the hearing are considered to be of critical impor
tance.256

250 See id. at 23.
251 Id. at 23 & n.l.
252 See id. at 28-30. “Offering the debtor an opportunity to be heard does not guar

antee the debtor will avail himself of the opportunity.” Id. A Commission survey 
showed that in approximately 65 percent of all court cases the consumer failed to appear 
and a default judgment was entered for the creditor-plaintiff. Id. The Commission 
saw no reason to believe that the trend would change for pre-repossession hearings. Id.

253 If the opportunity for a hearing is required prior to any repossessions, even a 
relatively small percentage of appearances will impose a considerable burden on most 
existing court systems. The Commission recognized this problem but insisted neverthe
less that the opportunity for a hearing should be granted. Id. at 30. See generally note 
170 supra and accompanying text.

254NCCF Report, supra note 3, at 29-30. “Leaving legal niceties for the courts, this 
recommendation is based on the concept that an individual has the right to continued 
‘use and possession of property (free) from arbitrary encroachment.’ ” Id. at 30, 
quoting, Fuentes v. Shevin, 407 U.S. 67, 81 (1972).

255 See NCCF Report, supra note 3, at 30.
256 See id.
257 Id.; see Wis. Stat. Ann. § 425.205(2) (Supp. 1973).
258 See notes 252-253 supra.

As a type of notice which adequately informs the consumer both of 
the claim against him and his right to a hearing, the Commission report 
recommends the summons procedure of the Wisconsin Consumer Act.257 
The Commission finds the nature of the hearing more theoretically and 
administratively difficult258 but suggests that a “probable cause” type 
of hearing, giving the parties an opportunity to present their case and 
to file affidavits, would satisfy the minimal due process requirements of 



1973) Self-Help Repossession 311

the fourteenth amendment.259 * However, as a standard of proof of the 
creditor’s claim, probable cause will provide the consumer little addi
tional protection against “substantively unfair or mistaken deprivations 
of property,” 2G0 the evils against which both Fuentes and Sniadacb 
were directed.261 In terms of brevity and the narrow scope of issues 
presented, a hearing similar to a probable cause type of hearing would 
be practical and expeditious, but the creditor should be required to 
show that he is more likely to be entitled to the collateral in question.262

259 NCCF Report, supra note 3, at 30.
260Fuentes v. Shevin, 407 U.S. 67, 81 (1972).
261 See The Supreme Court, 1911 Term, supra note 89, at 89-90.
262 This is the familiar preponderance of the evidence standard of civil actions. See 

id. at 90.
263 The Commission also recommended, inter alia, restrictions on deficiency judg

ments, acceleration clauses, garnishment, and the holder-in-due-course doctrine. See 
generally NCCF Report, supra note 3, at 23-44. For example, the Commission report 
would limit deficiency judgments to situations when the original sales price of the 
collateral securing the transaction was over $1,765. Id. at 29. The $1,765 figure, repre
senting the average dealer cost of the lowest priced 1972 American passenger car, was 
chosen to include the sale of most used cars as well as most major household goods 
within the deficiency restriction. Id. at 30-31. The report suggests that this figure be 
recomputed annually and continue to be based on the average price of the least 
expensive American car. Id. at 31.

264 See id. at 30.
265 See id. at 24.
266 Id.
267 See id. at 4, 24, 114, 136-39, 147, 149.
268 Foremost in the Commission’s recommended approaches to consumer credit reform 

is the adoption of state laws designed both to assure fair treatment of all consumers and 
to give all creditors “equal opportunity to compete.” Id. at 4. Failing this, the Com

The Commission recommendations on limiting self-help repossession 
and other remedies263 are made with a full appreciation of their possible 
economic impact on the consumer credit market264 and thus are “in
extricably interwoven” with the Commission’s recommendations on the 
availability of and rates of consumer credit.265 Under existing credit 
rate structures and legal restraints on new entry into certain consumer 
credit markets, any abolition or restriction of creditors’ remedies is 
likely to result in reduced credit availability, higher rates, or both, to 
segments of the consuming public.266 By abolishing rate ceilings and 
entry restrictions and generally promoting a credit market where the 
only limitations are those imposed by unfettered competition, the 
Commission report contends that creditors will need fewer remedies 
to generate acceptable profits while maintaining credit availability.267 
Ultimately, then, a state, in deciding whether to narrow or to broaden 
the Commission recommendations on remedies and contract provi
sions,268 should recognize that any modifications are likely to affect the 
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cost and availability of consumer credit, and that the viability of newly 
imposed strictures on the creditor will depend a great deal upon the 
degree of competition that exists—or is permitted—in the state’s con
sumer credit market.269

mission urges federal legislation to accomplish these goals. Enforcement of new laws, 
however, “is too broad to assign other than to the states, perhaps with Federal moni
toring.” Id. See generally id. at 3.

269 See id. at 3, 24.
270 See, e.g., Messenger v. Sandy Motors, Inc., 121 N.J. Super. 1, 12, 295 A.2d 402, 

407-08 (1972); Johnson, supra note 50, at 45; Note, Creditors' Rights—Self-Help—UCC 
§ 9-503, 1972 U. III. L.F. 635, 639 & n.40, 641; cf. Fuentes v. Shevin, 407 U.S. 67, 102-03 
(1972) (White, J., dissenting); NCCF Report, supra note 3, at 30. The same argument 
is used as a basis for opposing restrictions on creditors’ remedies in general. See, e.g., 
Brief of General Motors Acceptance Corp., supra note 244, at 13-14; Kripke, supra 
note 160, at 478; Comment, supra note 187, at 909-10.

271 Adams v. Egley, 338 F. Supp. 614, 622 (S.D. Cal. 1972), rev'd sub nom. Adams v. 
Southern Cal. Nat’l Bank, No. 72-1484, 9th Cir., Oct. 4, 1973.

272 See Krahmer, Clifford & Lasley, supra note 139, at 52-53 & n.106.
273 See Fuentes v. Shevin, 407 U.S. 67, 90-91 n.22 (1972).

A prior hearing always imposes some costs in time, effort and expense, and 
it is often more efficient to dispense with the opportunity for such a hear
ing. But these rather ordinary costs cannot outweigh the constitutional 
right. . . . Procedural due process is not intended to promote efficiency 
or accommodate all possible interests: it is intended to protect the par
ticular interests of the person whose possessions are about to be taken.

Id. See also Stanley v. Illinois, 405 U.S. 645, 656 (1972); Bell v. Burson, 402 U.S. 535, 
540-41 (1971); Goldberg v. Kelly, 397 U.S. 254, 261 (1970); Krahmer, Clifford & 
Lasley, supra note 139, at 52-53.

Restrictions on or Abolition of Self-Help 
Repossession: The Economic Issue

Considerable opposition to the restriction or abolition of nonjudicial 
repossession is based on the economic argument that denying the cred
itor the remedy of self-help repossession will increase significantly the 
costs of extending credit and ultimately will result in limited availability 
and higher costs of credit to the consumer.270 Indeed, even as it held 
that self-help repossession under the California UCC was unconstitu
tional, the district court in Adams expressed concern with the possible 
economic consequences of its decision.271

However, while it may be almost axiomatic that every additional 
protection gained by consumers will be reflected somehow in increased 
costs for goods, services, or credit, such considerations may be consti
tutionally irrelevant.272 Procedural due process, if ultimately applied 
to self-help repossession, will by its very nature impede the efficiency 
of the recovery of collateral by requiring prior notice and opportunity 
for a hearing.273 Yet the ordinary costs of a prior hearing will not out
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weigh adjudicatively the consumer’s constitutional right to the hear
ing274 except in certain extraordinary situations.275 On the other hand, 
any increased costs of extending credit caused by the judicial application 
of procedural due process or any other policy restricting self-help 
repossession become relevant at the legislative level in attempts to pro
tect the consumer by reforming or equalizing the imbalance of power 
in creditor-consumer transactions.276

274 See Fuentes v. Shevin, 407 U.S. 67, 90 n.22 (1972). See also NCCF Report, supra 
note 3, at 30.

275 See 407 U.S. at 90-92 & n.22 (1972). See also notes 101-115 supra and accompanying 
text.

276See Krahmer, Clifford & Lasley, supra note 139, at 52-53. However, economic 
consideration of restrictions on creditors’ remedies should be subsumed in the broader 
issues of rate ceilings and market entry governing the economic environment in which 
the creditor must survive. See NCCF Report, supra note 3, at 24, 147, 149; notes 267- 
269 supra and accompanying text.

277 Consumer debt increased a record $19.2 billion in 1972 for a new total consumer 
debt of $127.3 billion. Board of Governors of the Federal Reserve System, Federal 
Reserve Statistical Release G. 19: Consumer Credit—December 1972 1 (Feb. 5, 1973). 
In spite of the continued increase in outstanding consumer credit, analysis by the Na
tional Commission on Consumer Finance does not indicate a dangerous situation of 
consumer overindebtedness. NCCF Report, supra note 3, at 17-21. However, after 
unemployment, the second major reason cited by two out of three creditor groups for 
“debtor failure to meet contractual terms” was “overextension.” Id. at 43 (Exhibit 3-1) 
(NCCF survey). See also id. at 99-102.

278 Arguments for restricting credit availability that are based on this assumption are 
often rebutted by pointing out that restrictions on legitimate or institutional credit may 
force many of those consumers denied credit to resort to illegitimate sources of credit 
such as loan sharks. See NCCF Report, supra note 3, at 101. A more effective approach 
would be one which encourages rather than discourages legitimate credit extenders to 
enter the high risk credit market. See Kripke, supra note 160, at 482 & nn.105-06. This 
perhaps can be accomplished best by freeing credit rates from anachronistic rate ceil
ings. See NCCF Report, supra note 3, at 99-101, 147-49. But see id. at 230-40 (dissent 
of Senator Proxmire to the Commission proposal to abolish rate ceilings).

279 Compare Ziegel, Consumer Credit Regulation: A Canadian Consumer-Oriented 
Viewpoint, 68 Colum. L. Rev. 488, 492-93, 506-07 (1968) (foil predatory creditors by 
requiring court order for repossession) and Jordan & Warren, supra note 155, at 433 
(restrict creditor actions against defaulting debtors) with Kripke, supra note 160, at 
448-51, 478-79 (opposes curbs on creditors* remedies).

The legislative evaluation is complicated by considerations of general 
public policy which determine to a significant extent the sociological 
complexion of consumer credit reform: the degree of legal “paternal
ism” or, alternatively, the degree of laissez faire privity encouraged. 
If it is felt that consumers as a class tend to overuse credit,277 a policy 
might be chosen which attempts to restrict credit availability.278 Like
wise, if it is felt that creditors have a social responsibility to withhold 
credit from consumers who may be overextending themselves,279 a policy 
might be adopted that attempts to force creditors to screen their credit 
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risks more carefully.2S0 Both the efficacy of such policies as they relate 
to the restriction or abolition of self-help repossession, and an evaluation 
of the indispensability of self-help in the creditor’s arsenal of remedies, 
depend upon a realistic assessment of the marginal costs of reform and 
their effect on self-help’s present economic role. While the scarcity 
of available data makes such an assessment difficult,280 281 the nature of the 
costs and estimates of their realization can be analyzed without having 
to resort to dollar figures.282

280 Such a policy assumes, in part, that credit risk can be determined quite accurately 
and thus that the probability of default can be minimized before credit is extended. 
Since most consumer defaults probably result from unexpected deterioration in the 
consumer’s ability to pay—such as sickness, injury, or loss of job—rather than from 
any predictable predisposition to default, such as an assumption is questionable. See 
NCCF Report, supra note 3, at 43 (Exhibit 3-1); Kripke, supra note 160, at 480. But 
see Ziegel, supra note 279, at 492-93.

281 Two recent studies of the possible economic consequences of abolishing self-help 
repossession are based on very limited data. See Johnson supra note 50, at 3 (data 
gathered from five large California commercial banks and three major sales finance 
companies); Krahmcr, Clifford & Lasley, supra note 139, at 60-62 (data obtained from 
a survey of Lubbock, Texas creditors). An older study which correlated the inci
dence of automobile repossession with consumer characteristics and down payment 
requirements, is based almost entirely on data from “a large sales finance company.” 
See P. McCracken, J. Mao & C. Fricke, supra note 31, at 122-42. Surveys conducted 
by the National Commission on Consumer Finance may be the most promising source 
of data in this area but much of it remains unpublished as of this writing. See NCCF 
Report, supra note 3, at vii-viii, 45, 275.

282 It should be emphasized at the outset, however, that the following analysis is 
largely theoretical rather than empirical and that any data used are secondhand.

283 See Johnson, supra note 50, at 20 21.
284 See Wisconsin Consumer Act, Wis. Stat. Ann. 421.101-427.105 (Supp. 1973).
285 In California, of the estimated $193 to $248 cost of the posthearing replevin 

process consisting of attorney’s fees and charges for filing and service of the complaint, 
$165 to $220 represents attorney’s fees. Johnson, supra note 50, at 23-24 (Exhibit 2). See 
generally J. White & R. Summers, supra note 15, at 974.

The increased or marginal costs resulting from legal restrictions on 
self-help repossession are determined largely by the nature of the statu
tory scheme incorporating those restrictions. To the extent that the 
statutory scheme anticipates added costs and attempts to compensate for 
them, the net economic impact of the restrictions should be correspond
ingly less severe. For the sake of comparison between the various proce
dures found in both theoretical283 and actual284 285 legislation, the follow
ing discussion of marginal costs envisions no particular statutory scheme, 
but assumes only that the consumer must be notified and given the 
opportunity for a hearing prior to repossession of collateral by a 
creditor.

The immediate concern of creditors faced with due process restrictions 
on their remedy of self-help repossession is the imposition of previously 
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unnecessary legal and court costs. However, the expense of filing a 
complaint and serving it on the consumer, thereby giving him notice 
of the creditor’s intent to repossess, consists almost entirely of attorney’s 
fees.285 Although on a mass-production basis, the attorney fee portion 
of the notice expenses probably would decline in any event,280 a statu
tory scheme akin to the Wisconsin Consumer Act procedure286 287 would 
permit non-attorneys to file a replevin complaint and would reduce the 
notice expense to a nominal amount.

286 See Johnson, supra note 50, at 26.
287 Wis. Stat. Ann. § 425.205(1) (a) (Supp. 1973).
288 Brief of General Motors Acceptance Corp., supra note 244, at 14.
289 See The Supreme Court, 1911 Term, supra note 89, at 91 n.36. But see Brief of 

General Motors Acceptance Corp., supra note 244, at 14. Mere bill-collection demands 
do not seem to convince the consumer-debtor that any immediate action will be taken 
as does the “real and close threat of immediate repossession.” Id.

290 Such an option is available to the creditor under the Wisconsin Consumer Act. 
See Wis. Stat. Ann. § 425.207 (Supp. 1973); notes 244-245 supra and accompanying text. 
In addition to being able to enjoin the destructive or negligent consumer, the creditor 
also should be able to sue for damages to the collateral. See note 238 supra and 
accompanying text.

291 See Fuentes v. Shevin, 407 U.S. 67, 93 n.29 (1972). In his economic study, Johnson 
assumes that in the event the consumer-defendant fails to answer the complaint, an ex 
parte “prove up” hearing will be required before a writ of replevin will issue. Johnson, 
supra note 50, at 21-23. Under Wisconsin county court procedure, if the defendant 
fails to appear, the court may enter judgment “upon due proof of facts which show the 
plaintiff entitled thereto.” Wis. Stat. Ann. § 299.22(2) (Supp. 1973). This Wisconson 

A more fundamental, if unquantifiable, economic objection of credi
tors to the notice requirement is simply that it gives the consumer notice 
of the creditor’s intent to repossess which results in frequent “destruc
tion, removal or disappearance of the collateral.” 288 One immediate 
response is that creditor attempts at collection short of repossession
delinquency notices, phone calls, and possibly even personal visits—prob
ably would give ample notice to consumer-debtors inclined to remove 
or damage the collateral.289 Nevertheless, to protect the creditor’s secur
ity interest in those cases where the defaulting consumer is endangering, 
or is about to impair, that interest, a temporary restraining order pro
cedure may be the most expedient solution consistent with notions of 
due process.290

While the costs of giving the consumer notice are predictable in that 
they would be incurred in every action to repossess, hearing costs are 
more conjectural since they are dependent not only upon the willing
ness of the consumer to exercise his hearing right but also upon the 
design of the hearing itself. No hearing need be held, of course, if the 
consumer, having received notice of his opportunity, fails to take 
advantage of it;291 and there is evidence to suggest that if offered the 
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opportunity of a hearing, relatively few consumers will avail them
selves.292 On the other hand, some consumers conceivably may abuse 
their right to a hearing by raising unwarranted or frivolous defenses 
merely to retain possession of the collateral as long as possible.293 Still, 
if the period between notice and hearing294 is not unreasonably long, 
the incentive for abuse and delay may be minimized. It is also probable 
that of those consumers who choose to exercise their right to a hearing 
prior to repossession, some would have brought suit even if they had 
no such right in order to recover collateral they felt had been wrong
fully repossessed.295 To the extent that creditors would incur hearing 
costs under the existing system, those costs already are present and, 
therefore, not marginal.296 If by exercising their right to a prerecovery 
hearing, consumers force creditors to litigate more often than before, 
the efficiency of the hearing also becomes a valid cost consideration. A 
hearing restricted to the issues of default and the right to possess the 
collateral297 usually will be rather uncomplicated and will facilitate quick 
disposition of the creditor’s claim.298

procedure seems to correspond to Johnson’s “prove up” hearing. However, a more 
expeditious recovery procedure is possible in which the plaintiff, after the defendant 
fails to appear, files with the judge or clerk a verified complaint or affidavit of the 
facts upon which the judge or clerk may enter judgment. Cf. Wis. Stat. Ann. § 299.22 
(3) (Supp. 1973).

292 See note 252 supra and accompanying text. See also Fuentes v. Shevin, 407 U.S. 
67, 92-93 n. 29 (1972).

293 See Johnson, supra note 50, at 25, 33.
294 See, e.g., Wis. Stat. Ann. 425.105, 425.205(6) (Supp. 1973) (minimum 15 day 

“cure” period following notice to defaulting consumer); National Consumer Act 
§ 5.208 (1970) (5 days in which consumer can demand a hearing; 15 days must elapse 
before process will issue); NCCF Report, supra note 3, at 29 (14 day “cure” period).

295 See Johnson, supra note 50, at 25. Since under existing procedures a consumer 
may sue for recovery of goods replevined or repossessed and recover damages if the 
repossession was unwarranted or improper, instituting a posthearing replevin system 
may not greatly increase the creditor’s aggregate costs of defending such suits, but 
“there is no way of predicting the amount of change.” Id.

2™ Id.
297 See, e.g., Wis. Stat. Ann. § 425.205(1) (e) (Supp. 1973); National Consumer Act 

§ 5.208 (1970); NCCF Report, supra note 3, at 29-30.
298See Fuentes v. Shevin, 407 U.S. 67, 92-93 n.29 (1972). But cf. Johnson, supra note 

50, at 33-34.
299 The opportunity cost represents the return that the creditor would have realized 

In addition to the possible legal costs of a due process recovery pro
cedure, the creditor incurs costs due to the resulting delay in reposses
sion. The quantifiable cost of such delay can be separated into two 
major components: the depreciation in the value of the collateral result
ing from normal wear, obsolescence, or excessive abuse and inadequate 
maintenance, and the opportunity costs of the creditor.299 The magni
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tude of both components depends primarily on the length of the delay. 
If the maximum period between notice and possible repossession is kept 
reasonably short, the delay, as incremental to existing self-help time
frames, can be minimized and the associated costs kept small.300 301

had the proceeds from sale of the collateral repossessed without a delay been promptly 
reinvested. Johnson, supra note 50, at 30-31.

300 In his economic analysis of automobile repossession, Johnson assumed a statutory 
system that imposed a relatively long, 30 day delay in recovering the collateral based 
on a period of up to 30 days between notice and a hearing. Id. at 26. Consequently, 
his delay costs represented between 12 and 23 percent of his estimated total marginal 
repossession costs. See id. at 34.

301 Based on an assumed 30 day delay in repossession due to notice and hearing re
quirements, Johnson estimates a minimum loss of $62 for new cars and $31 for used cars 
due to depreciation as compared to $15 and $8 respectively due to missed investment 
opportunity. Id. at 27-31.

302 See id. at 29-30; note 288 supra and accompanying text.
303 Johnson estimates that the value of a new car declines about one-fifth during the 

first month after sale. Johnson, supra note 50, at 27.
304 See Crane, supra note 28, at 48-50. In evaluating the condition of the car as the 

cause for the depressed prices of cars resold after repossession, Crane concluded that 
although more data were needed to reach “clear cut conclusions,” the results of his 
District of Columbia survey suggested that the problem may be with the resale process 
as well as with the condition of the cars. Id. at 50.

305 A consumer is a “skip” when he absconds with, or drives away in, the collteraL 
See Johnson, supra note 50, at 32-33. See also Brief of General Motors Acceptance Corp.,. 
supra note 244, at 14.

306 Conversely, it could be argued that a relatively rural jurisdiction, such as Wiscon
sin, could better afford to restrict the repossession remedy. Cf. National Commission 
on Consumer Finance, Transcript of Proceedings of Meeting of February 23, 1972, at 
53-54 (unpublished transcript on file in National Archives, Washington, D.C.).

307 See P. McCracken, J. Mao & C. Fricke, supra note 31, at 122; note 50 supra.
308 Johnson, supra note 50, at 32-33.

The more significant of the two components of delay costs, depre
ciation of the collateral,801 is complicated by the somewhat sensitive 
issue of the physical abuse of collateral by defaulting consumers. While 
it is undoubtedly true that some consumer-debtors are prone to mis
treat and abuse collateral302—particularly automobiles, which are highly 
mobile and subject to relatively rapid early depreciation with even the 
best of care303 304 305—the prevalence of such abuse has been questioned by a 
recent study on automobile deficiency suits.304 Related to, and equally 
as unquantifiable as, depreciation accelerated by consumer abuse is the 
possibility that enforced delays in repossession will result in an increased 
number of “skips,” 805 especially with regard to highly mobile collateral 
such as automobiles and in urban areas populated with a relatively mobile 
citizenry.306 Since most creditors repossess only as a last resort,307 one 
study interpreted its data—that six percent of new-car repossessions and 
three percent of used-car repossessions occurred within 10 days308—as 
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indicating that the creditor felt a degree of urgency perhaps motivated 
by the prospect of a skip.309 While potentially serious, the actual mag
nitude of the skip problem remains as speculative as the available data 
is inconclusive.310 To the extent that the risk of a consumer absconding 
with collateral is calculable by correlating consumer characteristics with 
past skip experience, creditors can screen out potential offenders. How
ever, if future empirical analysis discloses that the risk of a skip cannot 
be anticipated during the screening process, the risk perhaps can be 
minimized, as with other delay costs, by granting the consumer only a 
reasonably short period in which to exercise his hearing right and by 
affording the creditor an injunctive weapon to protect his security 
interest.

309 See id. at 33.
310 See id. at 16 & n.14.
311 See National Consumer Act § 5.204 (1970). Johnson’s economic study assumes 

that all repossession will be by replevin. Johnson, supra note 50, at 21.
312 In principle, replevin is perhaps more inefficient for the creditor than self-help 

repossession since in replevin the timing of recovery must be adjusted to suit the con
venience of the sheriff or marshal. Moreover, the creditor may have to pay towing and 
storage fees in the case of replevying automobiles—a cost which would probably be 
unnecessary under self-help—and he may also be required to post bond. See Johnson, 
supra note 50, at 31-32.

313 See Wis. Stat. Ann. § 425.205-06 (Supp. 1973). See also NCCF Report, supra 
note 3, at 29-30.

314 The Wisconsin Consumer Act attempts to compensate for this fact by increasing 
the state judiciary’s appropriation. See Wisconsin Consumer Act, ch. 239, § 41, [1972] 
Wis. Laws (1972).

315 See Johnson, supra note 50, at 33-34.
316 See Fuentes v. Shevin, 407 U.S. 67, 90-91 n.22 (1972).

Over and above the preceding legal and delay costs, a post-hearing 
repossession procedure may generate various incremental costs depend
ing upon the particular statutory framework. If self-help repossession 
is abolished altogether by statute, thus requiring all repossession to be 
by replevin,311 several inconvenience factors as well as sheriff or mar
shall’s costs may add to overall recovery costs.312 If, of course, self-help 
repossession is retained as an optional post-hearing recovery procedure,313 
such cost factors can be avoided. In any event, notice and hearing re
quirements, whether prior to replevin or to self-help repossession, will 
impose a certain added burden on state courts,314 and in the case of a 
replevin system will impose on the state the costs of becoming the 
common repossessor.315 Such costs to the state are not irrelevant to 
considerations of extending procedural due process to all non-voluntary 
repossessions of consumer collateral, but the question again becomes 
whether the costs are sufficient to outweigh the consumer’s constitu
tional right.316
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Beyond the possible increases in cost resulting from the restriction or 
abolition of self-help repossession, there remains to be considered the 
incidence of such costs as expressed by the repossession rate317 and their 
possible impact on the cost and availability of consumer credit. As has 
been noted, not all secured creditors repossess with the same frequency. 
By far the greatest percentage of total accounts repossessed involves 
automobile contracts;318 among dealers and creditors in household goods, 
repossession is relatively infrequent.319 Not surprisingly, then, the avail
able data on repossession rates relate only to automobile repossession. 
In the automobile credit market the average repossession rate is about 
four percent.320 Of the total number of automobile repossessions repre
sented by this figure, a high proportion are usually voluntary in that 
recovery is achieved with the cooperation—or at least submission—of the 
consumer.321 Those repossessions which are not voluntary, however, 

317 The repossession rate, as a measure of frequency of repossession, is viewed as the 
total number of contracts written during a particular period divided into the number 
of those contracts that terminate in repossession. See P. McCracken, J. Mao & C. Fricke, 
supra note 31, at 127; Johnson, supra note 50, at 11-12.

318 See note 45 supra and accompanying text.
319 P. McCracken, J. Mao & C. Fricke, supra note 31, at 122; See also 1 United States 

Board of Governors, Federal Reserve System, supra note 45, pt. 1, at 75 & n.7. Credi
tors are “loathe to repossess collateral in the form of household goods, partly because of 
their low resale value and the difficulty of obtaining access to [them], and partly because 
of the poor public relations resulting from repossessions.” Id. at 75. See also Krahmer, 
Clifford & Lasley, supra note 139, at 61-62.

320 See Johnson, supra note 50, at 10-13. See also Messenger v. Sandy Motors, Inc., 121 
N.J. Super. 1, 11, 295 A.2d 402, 407 (1972); P. McCracken, J. Mao & C. Fricke, supra 
note 31, at 129 (Table 35) (1953-61 survey for new cars). However, the available data 
on automobile repossession rates are of limited statistical value. Data in most previous 
repossession studies have been drawn from the more conservative lenders—banks and 
the large finance companies. See note 281 supra. Among the various sources of con
sumer credit, repossession rates are lowest in the banks but increase somewhat in finance 
companies. See Chapman, Role of Consumer Finance Companies in a Credit Economyr 
in The Consumer Finance Industry: Its Costs and Regulation 23 (J. Chapman & R. 
Shay eds. 1967); cf. Johnson, supra note 50, at 3; Krahmer, Clifford & Lasley, supra note 
139, at 60-61. Although data is not available on the national level, results of several 
District of Columbia studies suggest that small local creditors serving the high risk con
sumer repossess at a greater rate than bank and other institutional lenders. See Federal 
Trade Commission, supra note 31, at 33-34; Crane, supra note 28, at 20 & nn. 42-43. See 
also P. McCracken, J. Mao & C. Fricke, supra note 31, at 134 (Table 38) (the lower the 
new car buyer’s income, the higher the repossession ratio). Thus, those small creditors 
who are forced to resort to repossession more frequently or who abuse the repossession 
remedy may account for a larger share of total repossessions than their relatively small 
share of the consumer credit market indicates. See note 327 infra. Significant data on 
frequency of repossession may be forthcoming in the publication of the National Com
mission on Consumer Finance studies. See NCCF Report, supra note 3, at 43.

321 See Messenger v. Sandy Motors, Inc., 121 N.J. Super. 1, 11, 295 A.2d 402, 407 
(1972) (51 percent voluntary in the case of the First Trust and Deposit Company of 
Syracuse in 1971); Johnson, supra note 50, at 18 (62 percent voluntary in the case of 
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are accomplished almost exclusively by self-help. Except for a few 
dealers in household goods,322 creditors, as would be expected, rarely use 
replevin as a repossession device.323 Prerecovery notice and hearing 
requirements may well reduce the number of voluntary repossessions,324 
but to the extent that some voluntary repossessions are unfairly coerced 
by the creditor, the reduction is a desirable result.

one of creditors surveyed). See also Krahmer, Clifford & Lasley, supra note 139, at 
60-61.

322 See note 37 supra and accompanying text.
323 See Johnson, supra note 50, at 18. Compared to self-help, replevin is an expensive 

process. Id.; see J. White & R. Summers, supra note 15, at 975. Louisiana, however, 
requires a type of replevin procedure in all seizing of property. See La. Code Civ. 
Pro. art. 2638-39 (I960); Johnson, supra note 50, at 21, 23 & n.20.

324 See Messenger v. Sandy Motors, Inc., 121 N.J. Super. 1, 11-12, 295 A.2d 402, 407 
(1972); Johnson, supra note 50, at 33.

325 Johnson’s estimate of the marginal costs of a posthearing replevin system in Cali
fornia was $16 million for automobile credit alone. See Johnson, supra note 50, at 36. 
The estimate, however, is premised upon the survey of a single, large financing firm, 
whose replevin costs were multiplied by a projected percentage of repossession cases. 
See id. But cf. Krahmer, Clifford & Lasley, supra note 139, at 61-62 & n.121.

326 Since automobile repossession is the most frequent, increased repossession costs are 
likely to affect the price and availability of the automobile the most directly. See note 
318 supra and accompanying text.

327 Board of Governors of the Federal Reserve System, supra note 277, at 4. By 
holder, consumer automobile installment credit breaks down approximately as follows: 
1) commercial banks, $27.1 billion; 2) finance companies, $10.2 billion; 3) other financial 
lenders (consisting of credit unions, savings and loan associations and mutual savings 
banks) $6.6 billion; and 4) automobile dealers, $0.3 billion. Id. The automobile credit 
holders’ respective shares of total automobile credit correspond closely with findings 
of the National Commission on Consumer Finance. See NCCF Report, supra note 3, 
at 114-15 (Exhibit 7-1).

As to non-voiuntary repossessions, a statutory procedure of manda
tory post-hearing replevin would generate the most sources of possible 
additional costs, thereby maximizing the creditor’s total marginal recov
ery costs as compared with the predominantly self-help process cur
rently employed.325 On the other hand, a statutory scheme patterned 
after the Wisconsin Consumer Act, permitting self-help repossession 
after due process notice and hearing, would minimize the sources of 
new costs and conceivably would add little to the creditor’s marginal 
recovery costs. Assuming, however, that due process restrictions on 
self-help repossession do increase significantly creditors’ operating costs, 
the automobile credit industry is likely to be affected the most directly.326 
Considering the substantial proportion of consumer credit outstanding 
in the United States represented by automobile credit—$44.1 billion out 
of a total of $127.3 billion,327 or 34 percent—increased repossession costs 
potentially will affect a large class of creditors and a significant amount 
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of credit. In response, such creditors will attempt to reduce or recoup 
those additional costs.328

328 The possibility that creditors could safely absorb such costs by realizing less 
profits will be assumed to be unfeasible. See Johnson, supra note 50, at 36-43.

329 See NCCF Report, supra note 3, at 114; Johnson, supra note 50, at 37-38.
330 Costs tend to rise when credit standards are lowered due to the higher risk 

assumed by the creditor. See Chapman, supra note 320, at 18.
331 There are studies that correlate certain characteristics of the consumer-borrower 

with a repossession rate. As a consumer possesses more characteristics with high repos
session rates, he becomes a greater credit risk. See P. McCracken, J. Mao & C. Fricke, 
supra note 31, at 134-37, 141-42; Johnson, supra note 50, at 40-42.

332 See Johnson, supra note 50, at 42.
333See P. McCracken, J. Mao & C. Fricke, supra note 31, at 138-42; Johnson, supra 

note 50, at 39 & n.37.
334 Unfortunately, some of these higher down payments may end up being financed 

by “personal property brokers” at rates well above the rates typical on automobile 
loans, especially new-car loans. Johnson, supra note 50, at 39-40.

335 See id. at 38.
336 See NCCF Report, supra note 3, at 113; cf. Lynch, Consumer Credit at Ten Per 

Cent Simple: The Arkansas Case, 1968 U. III. L.F. 592, 619-20.

Confronted with increased operating costs, secured creditors either 
may increase their incomes, reduce their expenses, or both.329 Efforts 
to reduce expenses are likely to be concentrated on those consumers 
who generate the added costs—the marginal credit risks who tend to 
default most frequently.330 By raising credit standards and denying 
credit to those consumers with certain negative borrower profiles,331 
the creditor should experience fewer defaults; but while such a process 
may be effective statistically from the creditor’s point of view, inevi
tably some “good” consumers would be weeded out with the “bad.” 332 
Another means of reducing defaults, and consequently potential repos
session costs, is to raise down payments. Since low down payment 
contracts have been associated consistently with more than a propor
tional amount of repossessions,333 requiring marginal credit risks to 
pay higher down payments effectively should reduce the number of 
defaults.334

Perhaps the creditor’s most logical method of offsetting increased 
operating costs is to increase his income by charging higher finance 
rates.335 Where existing finance rates are below established rate ceilings, 
such an option clearly is available. However, if existing rates closely 
approach or equal the established rate ceiling, creditors will tend to 
incorporate all or part of the finance charge increase into the cash price 
of the goods, thereby forcing cash buyers to subsidize credit buyers.336 
In order to permit creditors to adjust finance charges to offset any 
increases in operating costs that result from limitations on creditors’ 
remedies, states could raise or eliminate their rate ceilings to the full 
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extent that market conditions allow.337 To a certain extent, raising 
credit rates passes the increased costs generated by a restricted repos
session remedy on to those consumer-debtors who do not default, cre
ating, in effect, a social insurance program for consumer protection.338 
At the same time, of course, all credit buyers assume part of the credi
tor’s increased cost, in effect paying for the added protection of a 
narrower self-help scheme. Hence, while allowing higher finance rates 
to be charged to the marginal or high risk consumer solves the credi
tors’ problem of maintaining a respectable profit margin, it raises the 
policy question of whether the problems of the poor, high risk con
sumer are best remedied by making high cost credit available to him.339

337 See NCCF Report, supra note 3, at 147. The first priority for those states with 
highly concentrated credit markets is to implement policies which foster vigorous 
competition. Id. at 136-39, 147, 149. Interestingly, in both Wisconsin and the District 
of Columbia, consumer credit rate ceilings were raised in conjunction with passage of 
their respective consumer acts. See D.C. Code Ann. §§ 28-3301, 28-3308, 28-3602, 28-3702 
(Supp. 1972); Wis. Stat. Ann. §§ 138.05(6), 422.201 (Supp. 1973).

338 See Kripke, supra note 160, at 485.
339 See Chapman, supra note 320, at 18-19; Ziegel, supra note 279, at 503-04. See also 

NCCF Report, supra note 3, at 232-42, 263-64 (Senator Proxmire’s dissent from the 
report’s recommendations on interest rate ceilings). A good case can be made for the 
alternative approach of making financial counseling available to the poor. See Chapman, 
supra, note 320, at 25.

340 Under the Hire-Purchase Acts of the Australian states, the creditor cannot repos
sess the goods on the consumer’s default until he has served on the consumer a notice 
of intention to repossess and the cure period of not less than 21 days has expired. Hire- 
Purchase Act, § 13(1) (N.S.W. 1960). The English Hire-Purchase Act provides that 
where one-third of the hire-purchase price has been paid or tendered, the creditor can
not physically repossess the goods against the consumer’s will but must recover by

The foregoing suggests that at least some marginal costs will be 
produced by extending the safeguards of procedural due process to 
self-help repossession, although the magnitude of those costs will vary 
according to the nature of the statutory scheme imposed. A procedure 
such as provided in the Wisconsin Consumer Act appears to anticipate 
and minimize many of the possible costs of post-hearing repossession. 
In addition, related areas of consumer credit reform—such as promoting 
competition within the consumer credit market, raising rate ceilings, 
and providing consumer counseling—may provide other ways of coping 
with problems of credit cost while maintaining credit availability. In
deed, the comprehensive and analytical approach to the problems of 
reform in the consumer installment credit market taken by the National 
Commission on Consumer Finance emphasizes the need for further 
empirical analysis of the economic relationship between creditors’ 
remedies and collection or repossession costs. Foreign experience with 
various limitations on self-help repossession340 indicates that the eco
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nomic consequences may not be as drastic as those prophesied by many 
apprehensive American creditors.341 On the other hand, the economic 
factors should not be totally ignored by overzealous consumer advo
cates. At present, “whether or not the benefits of [extending due 
process to self-help repossession] will prove sufficient to outweigh the 
possible costs remains to be seen.” 342

judicial process. Hire-Purchase Act, c.66, 33, 34(1) (1965). See generally R. Goode
& J. Ziegel, Hire-Purchase and Conditional Sale: A Comparative Survey of Com
monwealth and American Law 116-18, 260-61 (1966). The great virtue of requiring 
a court order in every repossession case where a given percentage of the price has been 
paid is that it enables the court, as representative of the public conscience, to review the 
transaction while it can still be saved. Ziegel, supra note 279, at 507. See also la P. 
Coogan, W. Hogan & D. Vagts, Secured Transactions Under the Uniform Commer
cial Code § 2O.1O[3], at 2127 n.32 (1972); 1 Consumer Credit: Report of the Com
mittee 293 (1971).

341 Cf. Ziegel, supra note 279, at 505-06 & n.115.
342 Adams v. Egley, 338 F. Supp. 614, 622 (S.D. Cal. 1972), rev’d sub nam. Adams v. 

Southern Cal. Nat’l Bank, No. 72-1484, 9th Cir., Oct. 4, 1973.

Thomas M. Hoidal
Harry Hull, III





COMMENTS
DE FACTO COALITION BARGAINING

Collective bargaining techniques of unions recently have reflected 
the growing need of labor organizations to consolidate their efforts in 
order to strengthen their bargaining positions.1 Illustrative of such an 
effort was the joinder of forces by the unions in the copper industry2 
under guidance of the Industrial Union Department of the AFL-CIO.3 
Through this unified bargaining front, the unions presented common 
demands to their employers. At Phelps Dodge Corporation, one of the 
major four copper producers,4 the legality of one aspect of the unions’ 
amassed efforts was upheld in a recent decision by the United States 
Court of Appeals for the Third Circuit, AFL-CIO Joint Negotiating 
Committee For Phelps Dodge v. NLRB.5 By failing to find any factual 
support for the NLRB’s determination that the unions had attempted 
illegally to enlarge the bargaining unit, and thereby sanctioning, at least 

1 The attempt by unions to strengthen their bargaining position is an admission of 
union weakness which arises from the following economic structures: (1) the parallel 
jurisdiction of internationals and the resultant disparate treatment of similar problems 
with the same employer; (2) the large corporate giant which is able to withstand strikes 
by shifting production to another plant producing the same product; and (3) the con
glomerate with its product diversity and multiple unionism which minimizes a strike’s 
effect on a company’s total profits. Hildebrand, Coordinated Bargaining: An Econo
mist's Point of View, 19 Lab. L.J. 524, 525-26 (1968). See also Comment, The Con
glomerate: Labor's Reactions and Remedies, 3 Loyola U.L. Rev. 394 (1970).

2 Many authors have related the various activities of the unions in the copper in
dustry. See generally W. Chernish, Coalition Bargaining: A Study of Union Tactics 
and Public Policy (1969); Hildebrand, Cloudy Future for Coalition Bargaining, 46 
Harv. Bus. Rev. 114 (1968); Timmins, The Copper Strike and Collective Bargaining, 
21 Lab. L.J. 28 (1970); Note, Coalition Bargaining: Theory, Legality, Practice and 
Economic Effects, 55 Minn. L. Rev. 599, 614-22 (1971).

3 The IUD has been the primary factor in development of joint bargaining and has 
established over 80 multi-union bargaining arrangements for negotiating purposes. See 
Alexander, Union Structure and Bargaining Structure, 24 Lab. L.J. 164, 169 (1973).

4 The other three major companies, Anaconda, Kennecott, and American Smelting 
and Refining Company were confronted with similar demands by the unions. The 
only other decision that has resulted from these negotiations arose out of the Kennecott 
negotiations where the trial examiner’s opinion that the unions had engaged in illegal 
bargaining was accepted by the Board upon failure of the unions to file timely notice 
of appeal. See United Steelworkers (Kennecott Copper Co.), 70 Lab. Rel. Rep. 199 
(Feb. 17, 1969), adopted by the Board, 70 Lab. Rel. Rep. 427 (Apr. 4, 1969).

5 459 F.2d 374 (3d Cir.), cert, denied, 409 U.S. 1059 (1972). [This case was also re
ported, apparently erroneously, in 470 F.2d 722. Certiorari was denied from this re
porting.]

[ 325 ]
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under the facts there presented, the use of de facto coalition bargaining, 
the court may have encouraged the expanded use of coordinated bar
gaining tactics.6

6 Demands to negotiate simultaneously with other unions and units of the same 
employer and to terminate a strike in conjunction with other striking employees, while 
retaining individualized bargaining at each location, constitutes de facto coalition bar
gaining. See note 33 infra and accompanying text. Since the court found no illegality 
in the actions of the unions, labor organizations may be able to conduct negotiations in 
the same manner which these unions pursued in the instant case.

Various authors have attempted to distinguish between “coalition bargaining” and 
“coordinated bargaining” but such a distinction is unfounded when the realities of the 
situation are examined. One commentator has defined coordinated bargaining as the 
joint negotiations of two or more unions representing separate bargaining units for 
individual unit contracts containing common terms and coalition bargaining as the 
joint bargaining of two or more unions for a master contract covering all employees. 
Wagner, Multi-Union Bargaining: A Legal Analysis, 19 Lab. L.J. 731, 733 (1968). 
However, in both instances the various units of the same union or different unions have 
joined together in a coalition to formulate a common goal. The desire of the em
ployer to bargain individually or jointly with the coalition controls the bargaining 
format. At Phelps Dodge the unions struck simultaneously, presented similar demands, 
and reached settlement within a limited period of time of each other. Their efforts were 
coordinated, yet they were coalition of unions.

7 459 F.2d at 376. Although some refined products are sold to non-Phelps Dodge 
customers, none of the mining or smelting of ore is performed by any of the sub
sidiaries of Phelps Dodge Corporation, nor does that corporation engage in any re
fining or manufacturing except through its subsidiaries. Brief for Respondents at 3, 
AFL-CIO Joint Negotiating Comm. For Phelps Dodge v. NLRB, 459 F.2d 374 (3d Cir. 
1972).

8 459 F.2d at 376. The joint negotiating committee consisted of representatives of 
each of the unions holding bargaining rights at the Arizona properties. Brief for Pe-

Phelps Dodge is a vertically integrated company, controlling all phases 
of production from the mining of ore to the fabrication of various copper 
products. Phelps Dodge Corporation is engaged in the mining, con
centrating, and smelting of copper ores at four Arizona locations that 
constitute its Western Operations. The finished product of these oper
ations, copper annodes, is shipped to the El Paso, Texas, refinery of 
Phelps Dodge Refining Corporation, which is a wholly owned sub
sidiary of Phelps Dodge Corporation, as is Phelps Dodge Industries, 
which receives the refined products at its fabricating plants in New 
York and Arkansas.7

Past bargaining at the Western Operations had been conducted occa
sionally with individual unions but more frequently with various con
solidations of unions. At no time, however, had the bargaining at the 
Western Operations ever incorporated bargaining for any other divi
sion of the company. In the 1967-68 negotiations, the 14 unions repre
senting employees at the Western Operations conducted negotiations 
through the AFL-CIO Joint Negotiating Committee for Phelps Dodge.8



1973] De Facto Coalition Bargaining 327

The parties agreed to bargain on a joint basis for all 40 bargaining units 
at the company’s Western Operations. However, the company refused 
the unions’ request that Phelps Dodge Corporation agree to bargain on 
a company-wide basis with unions at subsidiaries at which negotiations 
also were being conducted.9

titioners at 8-9, AFL-CIO Joint Negotiating Comm. For Phelps Dodge v. NLRB, 459 
F.2d 374 (3d Cir. 1972).

9 459 F.2d at 376. Negotiations were taking place in El Paso and Rhode Island in 
the spring of 1967 in addition to the bargaining at the Western Operations. In Sep
tember, 1967, the United Steelworkers of America was certified as the representative 
of the employees of the telephone cable plant in Arkansas. Negotiations for their first 
collective bargaining agreement commenced thereafter. The four plants in New York 
constituted a single unit represented by the International Brotherhood of Electrical 
Workers. Their contract was due to expire on February 1, 1968. Brief for Petitioners, 
supra note 8, at 8-9.

10 Brief for Petitioners, supra note 8, at 8. The Rhode Island plant also was struck 
at that time, but the plant was sold in August of 1967. The employees at the New 
York plant struck on February 1, 1968, upon termination of their contract. The 
employees at the Arkansas plant never broke off negotiations, but agreement was not 
reached by those unions until March, 1968, the same time as those plants at which 
strikes did occur. Id.

11 Id. at 17.
12 At least one commentator has argued that coalition bargaining will promote third 

party intervention since bargaining in larger units has a greater impact on commerce 
and the public. See Engle, Coordinated Bargaining: A Snare—and a Delusion, 19 Lab. 
L.J. 518, 521-22 (1968). If coalition bargaining is achieved on an industry-wide basis, 
there may be a greater chance for national emergencies and hence a greater likelihood 
of govenmental intervention. Hildebrand, supra note 2, at 115.

13 29 U.S.C. § 158(b)(3) (1970) (unions’ refusal to bargain collectively). See also 
Shell Oil Co., 194 NLRB —, 79 LRRM 1130 (1972), appeal docketed and argued, No. 
72-1277, D.C. Cir., Jan. 1973.

In July, 1967, strikes began at the Arizona and Texas locations.10 
On October 12 the Joint Committee withdrew contractual demands for 
a limited no strike clause and a most favored nations clause and substi
tuted in their place demands for simultaneous settlement of, and com
mon expiration dates for, all contracts with Phelps Dodge Corporation 
and Phelps Dodge Refining Corporation.11 The strike lasted eight 
months; settlement was reached in March, 1968, only after intervention 
by the Federal Mediation and Conciliation Service, the Secretaries of 
Labor and Commerce, and the White House.12

Phelps Dodge filed unfair labor practice charges against the unions, 
claiming that the unions’ demand to engage in company-wide bargain
ing and their subsequent strikes in support of such a demand violated 
section 8(b)(3) of the National Labor Relations Act.13 The Board 
found that insistence by the unions upon all common demands was cor
roborative evidence of an over-all strategy to enlarge the bargaining 
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unit beyond limits established by the Board.14 It ruled that the demand 
to engage in company-wide bargaining was a non-mandatory subject 
of bargaining and, therefore, insistence by the unions on such a pro
posal was an unfair labor practice.15 The Third Circuit, in reversing 
the Board, concluded that, contrary to the Board’s factual determina
tions, the unions had abandoned their demand for company-wide bar
gaining after rejection of these demands by the company.16 The court 
concluded that separate negotiations had been conducted at each unit 
without any attempt to control the actual negotiations at other locations 
and explained that the Board incorrectly had equated the parallel action 
of the units with an unlawful intent on their part.17

14 459 F.2d at 375. Under the National Labor Relations Act, the Board is empowered 
to determine a unit appropriate for the purpose of collective bargaining. See 29 U.S.C. 
§ 159(b) (1970).

15 459 F.2d at 375; see NLRB v. Wooster Div. of Borg-Warner Corp., 356 U.S. 342 
(1958). Mandatory subjects of bargaining are those encompassed by section 8(d) of 
the Act: wages, hours, and other terms and conditions of employment. See 29 U.S.C. 
§ 158(d) (1970). The Supreme Court in Borg-Warner held that either party may 
insist to the point of impasse on a mandatory subject of bargaining, but insistence on a 
subject not constituting wages, hours, and conditions of employment constitutes an 
unlawful refusal to bargain. 356 U.S. at 349; see 29 U.S.C. § 158(a)(5) (1970) (unfair 
labor practice for employer to refuse to bargain collectively); id. § 158(b)(3) (unfair 
labor practice for union to refuse to bargain).

16459 F.2d at 378. However, the court did state that “[t]he fact that a demand may 
have extra-unit effects does not alter its status as a mandatory subject of bargaining.” 
Id., citing American Fed’n of Musicians v. Carroll, 391 U.S. 99 (1968); Fibreboard 
Paper Prods. Corp. v. NLRB, 379 U.S. 203 (1964); Teamsters Union v. Oliver, 358 
U.S. 283 (1959).

17 459 F.2d at 378.
rsId. at 376. “[A]n administrative order cannot be upheld unless the grounds upon 

which the agency acted . . . were those upon which its action can be sustained.” 
SEC v. Chenery Corp., 318 U.S. 80, 95 (1943); see NLRB v. Metropolitan Life Ins. Co., 
380 U.S. 438 (1965). See also NLRB v. Hearst Publications, Inc., 322 U.S. Ill (1944); 
Local 519 v. NLRB, 416 F.2d 1120 (D.C. Cir. 1969).

19 Counsel for the Board attempted to rationalize the Board’s decision on appeal by 
arguing that the “practical effect” of the demands made by the unions would be that 
employees in other units would receive the same terms and conditions of employment 
as Western Operation employees with the unlawful result of one unit having nego
tiated for another unit. The court ruled that this was not the thrust of the Board’s 
decision which held that unions did seek to negotiate about terms to be applied to 
other units. 459 F.2d at 377 n.6.

The Third Circuit’s review of the NLRB’s decision was circumscribed 
narrowly; the question before the court was whether the Board’s opinion 
was supported by its factual findings.18 The court, by determining that 
the factual findings of the Board were erroneous, never reached the 
ultimate question of whether the unions could legitimately demand 
expansion of the bargaining unit.19 In essence, the court found that 
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demands by the unions for common expiration dates and simultaneous 
settlement of all agreements, even in combination, did not constitute 
an attempt to expand the bargaining unit and, thus raised no question 
of the legality of any such attempt.20 Yet these demands, when made 
in combination by all unions, allowed the unions to achieve de facto 
coalition bargaining, since they resulted in the presentation of a unified 
force against the common employer. If all contracts in a diversified 
corporation expire at the same time, the common employer will be 
negotiating simultaneously, albeit separately, with all employees through
out the corporation and, if all of these employees predicate agreement 
to their contract on the employer’s agreement to all other contracts, a 
unified bargaining front will face the employer. If such de facto coali
tion bargaining is permissible, the question of the legality of explicit 
attempts to expand the bargaining unit may be moot. It would be pre
mature, however, to concede the legality of de facto coalition bargain
ing, for neither the Board nor the courts has decided whether each of 
these demands is individually a mandatory subject of bargaining.

20 Id. at 378.
21 184 NLRB —, —, 74 LRRM 1705, 1706-07 (1970).
22459 F.2d at 378. The court adduced the following to be the actual activities of the 

unions:
Separate negotiations were conducted at each of the company’s units. . . . 
The unions in Arizona insisted to impasse upon their demand for a “most 
favored nations” clause and a limited no strike provision. During the strike, 
these two demands were withdrawn and a demand was made for simul
taneous settlement of all contracts. . . . The fact that they did so [bar
gained to impasse on each demand] is not evidence of an attempt to merge 
the bargaining of separate units.

Id.
23 See 80 LRRM 2620, 2621 (3d Cir. 1972) (specific modifications set forth). Two 

commentators, however, have read the court’s opinion as holding that all four demands 
are mandatory subjects of bargaining. Alexander, Union Structure and Bargaining 
Structure, 24 Lab. L.J. 164, 170 (1973); Comment, Union Coordinated Bargaining, 11 
Duquesne L. Rev. 183, 194 (1972).

In Phelps Dodge the NLRB looked only to the use of these demands 
concurrently and found that the unions’ insistence to impasse on these 
common demands was corroborative evidence of an effort to force 
company-wide bargaining.21 The Third Circuit, however, found that 
the record did not support this finding.22 Although initially ruling that 
the demands advanced by the unions were mandatory subjects of bar
gaining, the Third Circuit, on the Board’s petition for modification, 
amended its opinion by deleting that portion which held that such de
mands were mandatory bargaining subjects.23 Thus, the court explicitly 
avoided the question of the legality of these demands and left open the
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possibility that de facto coalition bargaining may be prevented in the 
future by a determination that common expiration dates or simultaneous 
settlements are not mandatory subjects of bargaining.24

24 The unions also claimed that the demands for a limited no strike clause and a 
“most favored nations” clause were mandatory subjects of bargaining. A demand that 
a union retain the right to strike in support of employees of the same employer 
helps to effectuate the goals of coalition bargaining in those companies where contract 
expiration dates are staggered. If one unit, due to existence of a no strike clause, is 
unable to exert economic pressure on a common employer in support of a sister unit 
which has gone on strike, an employer retains divisive control over bargaining. Further
more, the right to strike over economic matters is waived by inclusion of a no strike 
clause in a contract. See Mastro-Plastics Corp. v. NLRB, 350 U.S. 270 (1956). Since 
a demand for a no strike clause is a mandatory subject of bargaining and all employees 
of an employer may strike in support of fellow employees of another unit of the same 
employer, it should not be unlawful for a union to demand to impasse retention of 
their statutory right to strike. See Houston Insulation Contractors Ass’n v. NLRB 
386 U.S. 664 (1967) (right to strike in support of fellow units); NLRB v. Wooster 
Div. of Borg-Warner Corp., 356 U.S. 342 (1958) (demand for no strike clause manda
tory subject); NLRB v. American Ins. Co., 343 U.S. 395 (1952) (demand for no strike 
clause mandatory subject); 29 U.S.C. § 157 (1970) (right to engage in concerted ac
tivity protected for the purposes of collective bargaining or other mutual aid or pro
tection).

The unions also claimed that the demand for a “most favored nations” clause was 
a mandatory subject. Their argument was grounded on a Board decision which found 
that an employer’s insistence on a clause which would permit him to reduce benefits 
if the union agreed to a lower level of benefits with a competitor regulates wages, 
hours, and conditions of employment in the bargaining unit and is therefore a mandatory 
bargaining subject. Dolly Madison Indus. Inc., 182 NLRB 1037 (1970). A clause that 
declares that benefits negotiated at another unit also be made available to different 
units of the same employer similarly regulates the terms and conditions of employment 
in those units and should be a mandatory subject of bargaining. See Brief for Petitioner, 
supra note 8, at 45.

An employer, not in a multi-employer unit, may lock out employees for the duration 
of a strike against his competitor. Evening News Ass’n, 166 NLRB 299, enfd on other 
grounds, 398 F.2d 770 (D.C. Cir. 1968). Such a lockout is a permissible economic 
weapon of an employer in fortifying his own bargaining position in the face of 
probable whipsaw tactics by the unions. The unions in Phelps Dodge tried to point 
out that supportive strikes by unions are merely the flip side of such action by em
ployers. See Brief for Petitioners, supra note 8, at 59-60. However, in Kennecott 
Copper Co., the trial examiner disagreed with the unions’ “ingenious” contention that 
a lockout in circumstances such as Evening News and Weyerhauser was the counter
part of the conduct of the unions in that case and found that the union strikes were 
not of a supportive nature but were designed to reach across unit lines. See 70 Lab. 
Rel. Rep. 199 (Feb. 17, 1969), adopted by the Board, 70 Lab. Rel. Rep. 427 (Apr. 4, 
1969).

25 298 F.2d 873 (5th Cir.), cert, denied, 370 U.S. 914 (1962).
2<5 Id. at 877-78.

In United States Pipe & Foundry Co. v. NLRB,25 the United States 
Court of Appeals for the Fifth Circuit found that a demand for common 
expiration dates was a mandatory subject of bargaining;26 however, in 
Phelps Dodge the Board refused to rule on the application of United 
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States Pipe to the facts there presented.27 In United States Pipe the three 
bargaining units of three separate facilities manufactured similar products 
so that the employer was able to eliminate subtantially any deleterious 
effect of a strike at one plant by shifting production to another plant.28 
The Board in Phelps Dodge noted a distinction between that type of 
company and Phelps Dodge, a vertically integrated company where 
various units process different products in successive stages of the pro
duction process, and where the ability to withstand a strike derives from 
the ability to maintain the profitable operation of other divisions, rather 
than from shifting production to another plant.29 * 31 32 However, the Board 
did not distinguish United States Pipe but, rather viewed the unions’ 
insistence on such a demand as an element of the unions’ illegal strategy 
without passing on the applicability of the decision.80

27 184 NLRB at —, 74 LRRM at 1707 n.7.
28 The court, in protecting the bargaining power of the unions, found that without 

common expiration dates, a unit striking for a new contract without the support of other 
units would be “bailing with a sieve.” 298 F.2d at 877.

29 184 NLRB at —; 74 LRRM at 1707 n.7.
30/J.
31 298 F.2d at 877.
32 See Hildebrand, Bargaining Structure and Relative Power, in Collective Bargain

ing Survival in the 70’s 112 (R. Rowan ed. 1972).

The Fifth Circuit in United States Pipe reasoned that a demand for 
common expiration dates, by enhancing a union’s ability to negotiate 
for better wages, hours, and working conditions, was of such vital eco
nomic interest to the employees in their own units to warrant its inclu
sion in the terminology of Section 8(d): wages, hours, and other terms 
and conditions of employment.81 The Board, while finding it unneces
sary to rule on the applicability of United States Pipe, might ground a 
future decision on the distinction noted. Whether a valid legal distinc
tion, however, can be drawn between a demand for common expiration 
dates by unions in a vertically integrated company such as Phelps Dodge, 
and those employed in a multi-plant operation is questionable. Although 
the same product cannot be produced at another location, as in a multi
plant company, a vertically integrated employer is able to diminish the 
effect of a strike at the mining operations by purchasing raw materials 
from other sources, or to circumvent a strike’s effectiveness at the man
ufacturing plant by selling the prefabricated product on the market. This 
continuous flow of profits from the operation of subsidiaries certainly 
lessens the impact on an employer of a work shutdown of some plants.82 
By applying the rationale of United States Pipe, it appears that a demand 
for common expiration dates by various units of such an employer, if 
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accepted, would vitally affect each individual unit’s ability to negotiate 
a more advantageous contract by protecting their right to strike over 
economic issues, and therefore, would constitute a mandatory subject 
of bargaining.33

33 Having achieved the right to insist to impasse on a demand for common expiration 
dates, the various unions of an employer would be able to conduct simultaneous nego
tiations upon termination of their collective bargaining contract. Although retaining 
bargaining at each location, common demands and concerted activity in support of 
such demands would effectuate the unions’ desire to act in unison. Such bargaining would 
constitute de facto coalition bargaining. See note 6 supra.

De facto coalition bargaining was arguably recognized by the Fifth Circuit in 
United States Pipe. “In such a situation ... it seems to us that the importance of col
lective bargaining on questions affecting ‘wages, hours, and other terms and conditions 
of employment’ overrides the apparent expansion of the scope of the bargaining unit. 
That expansion is more apparent than real .... [A] common expiration date for all 
three contracts vitally affects the ability of each union separately to bargain.” 298 
F.2d at 878.

In Kennecott Copper Co. the Trial Examiner distinguished the United States Pipe 
decision on the grounds that United States Pipe involved simultaneous negotiations 
aimed at securing separate contracts, and the demand for common expiration dates 
was the sole common demand made by the units. In Kennecott the unions attempted 
to include units in which negotiations had not yet begun and sought merger of the 
units. Kennecott Copper Co., 70 Lab. Rel. Rep. 199 (Feb. 17, 1969), adopted by the 
Board, 70 Lab. Rel. Rep. 427 (Apr. 4, 1969). The unions chose not to appeal the 
trial examiner’s opinion and therefore the Board adopted it without any consideration 
of the merits.

In Shell Oil Co., the Board found it not to be a case in which the unions desired to 
engage in concurrent discussions or where, though common agreement was sought, 
the separate identity of each side remained. The case would have been viewed differ
ently if bargaining had been performed strictly on a decentralized basis. See Shell Oil 
Co., 194 NLRB —, —, 79 LRRM 1130, 1133 nn.15 & 16 (1972), appeal docketed and 
argued, No. 72-1277, D.C. Cir., Jan. 1973.

In Lynchburg Foundry Co. v. NLRB the Third Circuit affirmed the Board’s decision 
that two certified locals of a union did not unilaterally enlarge the certified bargaining 
unit in contravention of section 8(b)(3) when, in order to maintain common expira
tion dates, the two locals pooled their voting procedures to reject the wage offers made 
by the employer to each local. 192 NLRB —, 80 LRRM 2415 (4th Cir. 1972) (per 
curiam).

34 The demand for simultaneous settlement of all negotiations would permit all 
unions to terminate their strike in unison whereas common expiration dates would 
allow simultaneous commencement of strikes. A union, when confronted with a 
company’s insistence on a no strike clause might refuse to sign any contract until the 
objectives of a supportive strike have been accomplished. See Note, supra note 2, at 612.

Whether the second demand, the simultaneous settlement of all con
tracts, constitutes a mandatory subject of bargaining probably depends 
on whether it would affect only other units’ bargaining power or would 
also benefit the bargaining union’s own position.34 A refusal to execute 
a contract that has been reached by the parties, where no demand has 
been made for simultaneous settlement prior to agreement on all issues, 
was held to be a Section 8(b)(3) unfair labor practice by the Sixth 
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Circuit in Standard Oil Co. v. NLRB.35 In that case, since full agreement 
between the unit making such a demand and the employer had been 
reached, the refusal to execute the agreed-upon contract was deemed 
to have been made solely for the benefit of other units.36 However, 
that decision is distinguishable from circumstances in which such a 
demand is made at the inception of bargaining.37 If simultaneous settle
ment is demanded from the beginning of negotiations, no agreement 
can be reached on all issues until some resolution is made of the demand 
for simultaneous settlement. When individual units are prevented from 
reaching agreement prior to any other unit, one unit is protecting its 
ability to negotiate with the same employer; this rationale, which led 
the Fifth Circuit in United States Pipe to find that the demand for com
mon expiration dates was a mandatory subject of bargaining, seems 
equally applicable to demands for simultaneous settlement of bargain
ing.38

35 322 F.2d 40 (6th Cir. 1963).
™ld. at 45.
37 See Goldberg, Coordinated Bargaining Tactics of Unions, 54 Cornell L. Rev. 897, 

904 n.25 (1969); Comment, Coordinated Bargaining: The Unions1 Attempt to Answer 
a Need, 3 U. San Fran. L. Rev. 353, 366-67 (1969). One author has stated that 
Standard Oil can be read either as holding that it is unlawful to introduce belatedly a 
demand for simultaneous settlement or as holding that such a demand is extraneous 
to a particular union’s demands and therefore not a mandatory subject of bargaining. 
See Note, supra note 2, at 613.

38 If one applies the test of Borg-Warner in determining the scope of mandatory 
bargaining subjects, it is arguable that since simultaneous settlement “settles a term or 
condition of employment,” it is a mandatory subject of bargaining. See NLRB v. 
Wooster Div. of Borg-Warner, 356 U.S. 342 (1958).

“Inasmuch as the use of economic pressure in support of employees in another bar
gaining unit is not a violation of Section 8(b)(4), the union seems justified in not 
signing a contract containing a no-strike clause in order to remain free to utilize what 
the law recognizes as permissible economic pressure.” Goldberg, supra note 37, at 909. 
Goldberg found that the interests of parties in a section 8(b)(4) situation are es
sentially the same as in the case of a union’s refusal to sign a contract otherwise ac
ceptable to it, so as to remain free to exert economic pressure on behalf of other 
units. “[I]n each case labor has an interest in bringing economic pressure to bear to 
obtain its legitimate goals, and the employer has a countervailing interest in narrowing 
the permissible field of industrial conflict.” Id.

39 An area in which unions have received explicit judicial recognition of a legal 
coordinated bargaining technique is the composition of the negotiating team. Both the 
Board and the courts have determined that except in exceptional circumstances, neither 
the company nor a union is relieved of its duty to bargain with the other party’s 
negotiating committee, in spite of the fact that non-unit members compose a portion 
of the committee. See Minnesota Mining & Mfg. Co. v. NLRB, 415 F.2d 174 (8th Cir. 
1969); General Elec. v. NLRB, 412 F.2d 512 (2d Cir. 1969); Standard Oil Corp. v. 
NLRB, 322 F.2d 40 (6th Cir. 1963); rf. F.W. Woolworth Co., 179 NLRB 748 (1969)

As perceived by the Board, the impropriety of the unions’ acts derived 
from the totality of the unions’ conduct.39 Yet the Board implicitly 
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found no illegality in each individual demand. On review, the court 
examined the conduct from the same perspective and explicitly avoided 
examination of the individual demands.40 By finding the combined 
activity of the unions to be lawful, however, the court implicitly has 
placed its imprimatur on such conduct; as a result, at least under these 
circumstances, unions have achieved de facto coalition bargaining. The 
short term goal of coalition bargaining, the presentation of a unified 
force against a common employer to support their bargaining demands, 
was attained, and, until any of these demands are found individually 
not to be a mandatory subject of bargaining, such de facto coalition 
bargaining apparently is permissible. The employer of course is not 
required to accede to these common demands, but if each unit stays 
abreast of the negotiations of the other units and patterns its bargaining 
accordingly, the possibility exists that the result of the units’ coordinated 
efforts will be uniformity of wages and conditions of employment 
throughout the company.41

(employer violated Act by insisting on presence of both bargaining representatives of 
separate units). See also American Radiator & Standard Sanitary Corp. v. NLRB, 381 
F.2d 632 (6th Cir. 1967). Section seven of the Act grants employees the right to bargain 
collectively through representatives of their own choosing. 29 U.S.C. § 157 (1970). 
Only upon presentation of evidence of an ulterior motive or bad faith will a section 
8(a)(5) or 8(b)(3) unfair labor practice charge be sustained. NLRB v. International 
Ladies’ Garment Workers’ Union, AFL-CIO, 274 F.2d 376, 379 (3d Cir. 1960) (ex
union official on employer committee to “put one over” on the union); NLRB v. 
Kentucky Utilities, 182 F.2d 810 (6th Cir. 1950) (union negotiator expressed great 
personal animosity in previous relations with employer); Bausch & Lomb Optical Co., 
108 NLRB 1555 (1954) (union established company in competition with employer).

40 See 459 F.2d at 377.
41 The sophisticated tactics employed by a group of unions in a coordinated bar

gaining effort is best illustrated by the General Electric negotiations of 1969-70. See 
generally Compton, Victory at GE—How It Was Done, in Readings in Labor Eco
nomics and Labor Relations (R. Rowan ed. 1972); Lasser, Coordinated Bargaining: 
A Union Point of View, 19 Lab. L.J. 512 (1968). The success of the union efforts at 
GE must be attributed to the combination of many factors: (1) a firm commitment 
by the leaders of all the unions and the Industrial Union Department of the AFL-CIO; 
(2) support of all rank and file members; (3) a steering committee composed of rep
resentatives from each union participating; (4) limited national coordination to items 
conducive to uniformity; (5) mutual trust and confidence between the unions; (6) 
coordination at the bargaining tables of all 60 locations; (7) an injunction to force 
General Electric to return to the bargaining table; (8) an extensive teletype system to 
prevent a union from settlement under the false belief that a sister union had reached 
settlement; and (9) coordination with similar activities at Westinghouse.

< The broadest reading of Phelps Dodge, thus, is recognition of the 
legality of de facto coalition bargaining, at least so long as no overt 
attempt is made to expand the scope of the bargaining unit. This alone, 
however, may not satisfy the unions’ desire to expand their bargaining 
power, for certain disadvantages still exist in de facto coalition bargain
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ing which might prompt unions to seek actual expansion of the bar
gaining unit.

As long as bargaining remains on a plant-by-plant basis, the employer 
may be able to defeat the unions’ strategy by utilizing whipsaw tactics; 
by using the differing bargaining strengths of the unions to force the 
weaker ones into agreement the employer can fragment the unified 
front of the unions.42 Parties are required to bargain only on mandatory 
subjects; they need not accede to these demands and, in fact, can bargain 
to impasse on them.43 All that is required is that each party bargain in 
good faith as to wages, hours, and terms and conditions of employment.44 
This duty to bargain in good faith is yet another factor that may cause 
a union to seek a company-wide unit. A party does not bargain in good 
faith when it makes no reasonable effort in some direction to settle its 
differences with the other party.45 Therefore, in de facto coalition bar
gaining, where one unit has made concessions on local issues to arrive 
at an economic settlement, bad faith may be evidenced when a sister 
local which has less to offer the employer, nonetheless persists in its 
demands for identical provisions. A final factor which might contribute 
to a union’s desire to enlarge the bargaining unit is the greater strength 
which lies in unity. Coordination of activities and negotiations is more 
effective when controlled by a central body consisting of representatives 
of various unions. Effective cooperation among the unions with diver
gent views only can serve to strengthen their bargaining stance.46

42 A management representative of Union Carbide, fearful that if unions were a 
unified single force, his company would be subjected to costlier and more frequent 
strikes, has stated that no cost is too great to preserve local plant bargaining. Although 
the strike at Union Carbide cost the company $35 million before taxes (and the em
ployees lost $20.5 million in wages), it was viewed as a sound long term investment. 
Engle, supra note 12, at 519.

43 See Fibreboard Paper Prods. Corp. v. NLRB, 379 U.S. 203 (1964); NLRB v. 
Wooster Div. of Borg-Warner Corp., 356 U.S. 342 (1958).

44 29 U.S.C. § 158(d) (1970). See generally Cox, Duty to Bargain in Good 
Faith, 71 Harv. L. Rev. 1401 (1958); Fleming, The Obligation to Bargain, in Good 
Faith, 47 Va. L. Rev. 988 (1961); Gross, Cullen & Hanslowe, Good Faith in Labor 
Negotiations: Tests and Remedies, 53 Cornell L. Rev. 1009 (1968).

45 NLRB v. Reed & Prince Mfg. Co., 205 F.2d 131 (1st Cir. 1952), cert, denied, 346 
U.S. 887 (1953).

46 See Alexander, supra note 23, at 171.

Hence, under some circumstances unions may not be satisfied with 
merely de facto coalition bargaining and may desire bargaining on a 
company-wide basis. Unanswered by the court’s opinion is what would 
have been its disposition if the unions had in fact attempted to enlarge 
the unit. The Board in this case found that the various unions had so 
tried to merge separate units and that a demand to conduct negotiations 
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on a basis broader than the established bargaining unit was a non-man- 
datory subject of bargaining,47 but the court, on review, was not forced 
to reach this question.

47 184 NLRB at , 74 LRRM at 1706. “[TJhe integrity of a bargaining unit . . .
cannot as here be unilaterally attacked.” Id.; see Hess Oil & Chem. Corp. v. NLRB, 415 
F.2d 440 (5th Cir. 1969), cert, denied, 391 U.S. 916 (1970); Douds v. Int’l Longshore
men’s Ass’n, 241 F.2d 278 (2d Cir. 1957); Shell Oil Co., 194 NLRB ---- , 79 LRRM
1130 (1972), appeal docketed and argued, No. 72-1277, D.C. Cir., Jan., 1973; cf. Allied 
Chem. Workers v. Pittsburgh Plate Glass Co., 404 U.S. 157 (1971) (bargaining over 
pensions for retired employees is non-mandatory since they are not employees under 
the Act and such benefits do not vitally affect the terms and conditions of unit 
members); United Mine Workers of America v. Pennington, 381 U.S. 657 (1965) 
(union forfeits its antitrust exemption if, outside the context of the immediate employer
employee relationship, it has agreed with one set of employees to impose certain wage 
scales on other bargaining units, so as to have a direct impact on the competitive posi
tion of the firms in the industry). But cf. IUE, Local 445 (Sperry Rand Corp.), 202 
NLRB —, 82 LRRM 1491 (1973) (union did not violate section 8(b) (3) by attempting 
to secure compliance with arbitration award holding that California non-unit non-union 
employees were to receive the same wages and conditions of employment as unionized 
unit of same employer in New York).

48 See generally Hildebrand, supra note 2; Lahne, Coalition Bargaining and the Future 
of Union Structure, 18 Lab. L.J. 353 (1967).

49 See 29 U.S.C. § 159(b) (1970).
50See NLRB v. Wooster-Division of Borg-Warner Corp., 356 U.S. 342, 350 (1958).
61 See Hess Oil & Chem. Corp. v. NLRB, 415 F.2d 440 (5th Cir. 1969), cert, denied, 

3<T1 U.S. 916 (1970); NLRB v. Southland Cork Co., 342 F.2d 702 (4th Cir. 1965). 
See also NLRB v. General Elec. Co., 418 F.2d 736 (2d Cir. 1969), cert, denied, 377 
U.S. 965 (1970).

Unit determinations have been made by the Board in response to the 
haphazard and expedient organizational campaigns of unions desiring to 
obtain a foothold in a company from which they could expand their 
organizational activity.48 Under section 9(b), the Board is granted 
authority to determine an appropriate unit for collective bargaining 
purposes;49 this power is incidental to the authority to conduct elections 
once the proper showing of employee interest has been obtained. Once 
beyond the initial representation hurdle, the union focus turns to col
lective bargaining with the employer over economic benefits. But these 
practical motivations of unions in organizing a plant do not necessarily 
concur with the most effective bargaining strategy. Matters that vitally 
affect the terms and conditions of employment of individuals in these 
“representation” units should not be found to be non-mandatory bar
gaining subjects merely because of expedient organizational patterns. 
Representation issues are not mandatory subjects;50 an employer cannot 
insist to impasse upon the substitution of one union for another as the 
bargaining agent of the employees,51 nor can a union demand substitu
tion of one union for another or demand to bargain for unrepresented 
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employees.52 A demand, however, to merge a unit already represented 
by the same union or by different unions representing employees of the 
same employer does not present a representation issue and, therefore, 
may be a mandatory subject of bargaining.53 A unit’s desire to bargain 
in concert with other units arises from its vital interest in achieving a 
degree of bargaining power sufficient to counterbalance the large con
glomerate’s power.54

52 See NLRB v. International Brotherhood of Elec. Workers, AFL-CIO, 266 F.2d 
349 (5th Cir. 1959); Douds v. International Longshoremen’s Ass’n, 241 F.2d 278 (2d 
Cir. 1957); Shell Oil Co., 194 NLRB —, 79 LRRM 1130 (1972), appeal docketed and 
argued, No. 72-1277, D.C. Cir., Jan. 1973; Central Soya Co., 142 NLRB 930 (1963); 
International Longshoremen’s Ass’n, 118 NLRB 1481 (1957), enj. denied on other grounds, 
277 F.2d (D.C. 1960).

53 In United Glass & Ceramic Workers v. NLRB a similar issue was presented. “In
the instant case, the dispute is not representational in the same sense because the only 
dispute relates to unit scope. However, it is representational in the broader sense that 
it involves a question of representation for purposes of collective bargaining in an ap
propriate unit.” 463 F.2d 31, 36 (3d Cir. 1972). Because such was found to be a represen
tational issue involving only unit scope, the Board was authorized to use its unit clari
fication proceedings. This may be a significant step for unions desiring to expand 
the scope of the bargaining unit. If two units of the same employer desire to merge, 
and the Board has determined that both the single units and the unit consisting of the 
consolidated units are equally appropriate, the Board has authority to conduct an 
election to determine the employees’ preference. The Board has acquiesced in this 
holding. Libbey-Owens Ford Co., 202 NLRB ---- , 82 LRRM 1417 (1973).

54 In Allied Chemical & Alkali Workers v. Pittsburgh Plate Glass Co. the Supreme 
Court stated that matters involving individuals outside the employment relationship 
may be mandatory subjects of bargaining if such matters vitally affect the terms and 
conditions of employment. 404 U.S. 157, 179 (1971). In that decision, the significance 
of a change in retirees’ benefits was found to be speculative and not to vitally affect 
terms and conditions of employment. In Phelps Dodge, expansion of a bargaining unit 
to improve the union’s bargaining position will affect directly the union’s ability to 
obtain better benefits for all employees.

55 See NLRB v. Insurance Agents Int’l Union, 361 U.S. 477 (1960).
56 See American Ship Building Co. v. NLRB, 380 U.S. 300 (1965).
57 See United States Pipe & Foundry Co. v. NLRB, 298 F.2d 873 (5th Cir. 1962). 

See also American Fed’n of Musicians v. Carroll, 391 U.S. 99 (1968); Fibreboard Paper 
Prods. Corp. v. NLRB, 379 U.S. 203 (1964); Teamsters Union v. Oliver, 358 U.S. 
283 (1959).

The viability of the union’s right to bargain collectively with its 
employer depends on an equalization of bargaining powers between the 
impersonal corporate giant and the fragmented bargaining units at these 
large plants. The Board, while unable to regulate the bargaining powers 
of the parties by forcing one party to consent to substantive demands of 
the other55 or by denying economic weapons to one party,56 has played 
a constant role in improving a party’s relative bargaining power by 
declaring certain demands to be mandatory subjects of bargaining.57 
In recent years, companies, by significantly expanding operations or by 
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forming conglomerates, have indirectly enhanced their respective bar
gaining powers.58 At the bargaining table, the scope of the collective 
bargaining process should be enlarged to permit unions to compensate 
for this increment. The admonishment of Justice Harlan should be the 
guide in ascertaining the scope of the collective bargaining process: “The 
bargaining process should be left fluid, free from intervention of the 
Board leading to premature crystallization of labor agreements into any 
one pattern of contract provisions, so that these agreements can be 
adapted through collective bargaining to the changing needs of our 
society....” 59

58 See note 1 supra.
59 356 U.S. at 358-59 (Harlan, J., concurring in part and dissenting in part).

Irvin M. Freilich



STATE REGULATION OF NONINSURED 
EMPLOYEE WELFARE BENEFIT PLANS

Almost $11 billion in benefits were paid by employee welfare benefit 
plans in 1969? These welfare plans provide medical, surgical, hospital 
care, sickness, accident, disability, death, and unemployment benefits 
to millions of employees.1 2 Welfare plans can be administered by the 
employer, by a joint employer-employee board of trustees (Taft-Hartley 
plan), or by employees alone.3 Funding for welfare plans can be ac
complished by employer or employee contributions alone, or by com
bined employer-employee payments.4

1 U.S. Dep’t of Labor, Welfare and Pension Plan Statistics table 3 (1969). Every 
odd year since 1967, the Labor Department has published a statistical report based on 
benefit plan reports filed with the Secretary of Labor pursuant to section 8(a)(2)(c) 
of the Welfare and Pension Plans Disclosure Act. See 29 U.S.C. § 307(b) (1970); notes 
20-23 infra and accompanying text. The Act requires the administrator of a welfare or 
pension plan covering more than 25 employees to publish a description of the plan. 
29 U.S.C. 303(b)(4), 304 (1970). If the plan covers 100 or more employees, its ad
ministrator must file a financial report.

2 Welfare and Pension Plan Statistics, supra note 1, at 2. Sixty percent of the 
plans provide hospital, surgical or medical benefits. Fifty-three percent of the plans 
provided death benefits, 44 percent provided disability income, and 39 percent provided 
accidental death and dismemberment benefits. Id. at 3-4.

3 Section 302 of the Taft-Hartley Act allows an employer to pay (1) for group 
insurance or (2) into a trust fund to provide welfare benefits to its employees. 29 
U.S.C. § 186(c)(5)(A) (1970). Payment details are specified in a written agreement 
and employers and employees are represented equally in the administration of the 
fund. Id. § 186(c) (5) (B). In 1969, 88 percent of the welfare plans were administered 
by employers and eight percent were Taft-Hartley plans. Welfare and Pension Plan 
Statistics, supra note 1, at 1-A.

4 In 1969 46 percent of the plans were strictly employer financed, with the rest 
financed by joint employer-employee contributions. Eighty-one percent of these plans 
are provided for by single employers and 15 percent by many employers, sometimes 
spanning several states. Welfare and Pension Plan Statistics, supra note 1, table 1-A.

This Comment focuses on another facet of the welfare plan—whether 
the plan is insured by a commercial insurer or is noninsured. Insured 
welfare plans are those purchased in the form of group insurance where 
the insurance company receives the employer’s premiums and with that 
money pays employee claims. For purposes of this Comment noninsured 
welfare plans include self-insured plans, with benefits paid directly 
from a trust fund or from some other separately maintained fund set 
up by the employer, and unfunded plans, with benefits paid from the 
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general assets of the employer.5 Another variation is a “minimum pre
mium” plan, where the employer funds the plan up to a specified dollar 
amount and insures any additional claims with an insurance carrier. 
Typically, the insurance company pays few benefits under this arrange
ment.6

5 Id. at 22. The basic difference between insured and noninsured plans is that the 
employer purchases welfare benefits from a commercial insurer under an insured 
plan, while if noninsured, the plan benefits are paid directly by the employer.

6 Interview with George T. Favetta, General Counsel, George B. Buck Consulting 
Actuaries Inc., in New York City, New York, Mar. 26, 1973; see note 34 infra and 
accompanying text. The minimum premium arrangement is an attempt by the employer 
to go noninsured, while retaining the trappings of an insured plan. Under a plan 
developed by Monsanto Company, the Company paid out over $114 million in benefits 
over a seven year period, while the commercial insurer paid no benefits. See generally 
notes 32-44 infra and accompanying text. In theory, Monsanto’s plan could be considered 
insured since the insurer would have to pay benefits above a specified amount; how
ever, practically speaking the plan was noninsured. One reason a minimum premium 
plan is used is to reduce drastically the amount of premiums an employer pays for 
group insurance, thus reducing the state’s share through its use of a premium tax.

7 Welfare and Pension Plan Statistics, supra note 1, table 3. In 1967, payments 
from noninsured plans accounted for 17 percent of the total welfare benefits paid out. 
By 1969, this percentage increased to 19 percent. Id.

8 Interview with George T. Favetta, supra note 6.
9 Id. If the insurance company were a mutual company, the savings would come 

from the mutual company’s contribution to surplus.
10 Duesenberg, The Legality of Noninsured Employee Benefit Programs, 5 B.C. Ind. 

& Com. L. Rev. 231, 234 n.4 (1964).
11 See generally Davidson, Favetta, Gravitz, Raskin & Stroh, Self-Insurance—The 

Potential, The Drawbacks, Management Advisor Jan.-Feb. 1972, at 45.

Employers have begun to provide employee welfare benefits through 
noninsured plans. From 1967 to 1969 benefits paid by noninsured plans 
increased 17 percent, rising from $1.8 to $2.1 billion.7 This increasing 
use of noninsured plans has resulted from a realization by some employ
ers that substantial savings can be achieved by converting from insured 
to noninsured welfare plans. There are three possible areas of savings: 
the elimination of insurance company costs such as commissions to 
agents and brokers, and the retention of investment income on reserves 
that normally would be held by the commercial carrier;8 the elimination 
of the insurer’s charges for risk and profit;9 and the elimination of state 
premium taxes which usually are two percent of the premium dollar, 
although they may be as high as four percent.10

The following model illustrates these savings.11 An employer with 
an insured plan including hospital-surgical, major medical, and short term 
disability coverage pays $7 million a year in gross premiums to its 
insurer. Approximately $6 million of this amount is used to pay claims. 
Administrative expenses of $250,000 are incurred regardless of whether 
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the plan is insured or not. Accumulated reserves represent employer 
money accumulated over several years to cover claims fluctuation and 
payments for which the insurer may be liable at the year’s end or upon 
termination of the plan. An insurer might carry accumulated reserves 
under a plan of this size of $2 million. The interest income alone on 
this amount would be more than $100,000, which the insurance company 
normally retains. If the plan were noninsured, this money would go 
directly to the employer.12

12 The $100,000 saving illustrated is the amount the employer would save if it pro
vided benefits from a trust fund. If the employer paid benefits from its general funds, 
rather than from a trust, no need for the reserve would exist, and this money would 
not accumulate at all, resulting in an even lower cost of the plan. The reserve held 
by the insurance company costs the employer money since it is built up by past con
tributions which otherwise would be available for employer investment.

13 This risk charge could include the cost of catastrophe coverage which an employer 
might want to retain in a noninsured plan.

14 The cost of commission charges was not included in the model because some large 
employers do not pay any, but in a substantial number of plans commission charges 
run as high as five percent. It is thus evident that the switch from insured to non
insured welfare plans can result in substantial savings for the employer.

15 See generally Goetz, Regulation of Uninsured Employee Welfare Plans Under 
State Insurance Laws, 1967 Wis. L. Rev. 319, 323-24. In an informal sampling of state 
attorneys general and insurance commissioners, nine out of 12 states responding stated 
that they do not attempt to regulate noninsured welfare plans as insurance. In the 
other three states officials indicated that they would regulate noninsured plans; but it 

The next area of savings is the insurer’s risk charges. In addition to 
the insurer’s charge to cover possible bad debts, risk charges include 
either an item for profit, if the insurer is a corporation formed for profit, 
or a contribution to surplus, if the insurer is a mutual company. Since 
the risk charge primarily consists of the insurance company’s profit, it 
can be eliminated almost entirely in a noninsured plan.13 In the model, 
the risk charge is $100,000, most of which can be saved in a noninsured 
plan. The third major area of savings is the avoidance of state premium 
taxes. A premium tax of two percent on gross premiums of $7 million 
amounts to $140,000. Since most states do not tax noninsured welfare 
plans, a substantial savings would be realized. Consequently, in the model, 
the total savings in the three areas discussed is $340,000, or five percent 
of the plan’s total cost. This savings could be doubled in cases where 
the employer eliminates insurance commission charges.14

State and Federal Regulation of Noninsured Plans

To date the states have taken different approaches toward noninsured 
welfare plans. Many states do not consider noninsured plans as “in the 
business of insurance” and do not regulate them as such.15 However, 



342 The Georgetown Law Journal [Vol. 62:339

some states have enacted disclosure laws whereby welfare plan trustees 
are required to register a description of their plans with the appropriate 
state agency on an annual basis.16 These statutes provide for state audits 
and criminal penalties for misappropriation of plan funds by the trus
tees.17 In addition, at least one state has passed legislation specifically 
regulating and taxing noninsured plans. That state, Connecticut, assesses 
a premium tax of two and three-quarters percent on benefits paid and 
specifically subjects noninsured plans to the provisions of its chapter on 
insurance company regulation.18 Finally, some states have indicated an 
intention to regulate noninsured plans under their existing insurance 
laws.19

should be noted that these states do not have legislation which specifically authorizes 
such regulation. See Letter from Charles H. Barnes, General Counsel, Alabama De
partment of Insurance, Mar. 19, 1973 (not regulated as insurance); Letter from Bill 
Woodyard, Attorney, Arkansas Department of Insurance, Apr. 30, 1973 (regulated as 
insurance); Letter from Charles C. Kobayashi, California Deputy Attorney General, 
Mar. 23, 1973 (not regulated as insurance); Letter from Maximilian Wallach, Deputy 
Superintendent and Actuary, D.C. Department of Insurance, Mar. 7, 1973 (not regulated 
as insurance); Letter from George D. McDonald, Deputy Commissioner, Florida De
partment of Insurance (self-insured plans not permitted); Letter from Stewart A. 
Morris, Idaho Assistant Attorney General, to Robert Hay, Idaho Commissioner of In
surance, Oct. 18, 1972 (regulated as insurance); Letter from Robert L. Pawelko, 
Supervising Insurance Deputy, Illinois Department of Insurance, Mar. 15, 1973 (not 
regulated as insurance); Letter from Daniel D. Andersen, Actuary, Iowa Department 
of Insurance, Mar. 28, 1973 (not regulated as insurance); Letter from G. Lee Langston, 
Attorney, Kentucky Department of Insurance, Mar. 27, 1973 (not regulated as insurance); 
Letter from Sidney A. Green, Assistant Commissioner, Maryland Division of Insurance, 
Mar. 7, 1973 (not regulated as insurance); Letter from James J. Higgins, Supervising 
Examiner, New York Insurance Department, Mar. 14, 1973 (Taft-Hartley plans regu
lated, self-insured plans not); Letter from Everette S. Francis, Commissioner of In
surance, Virginia Bureau of Insurance, Mar. 6, 1973 (not regulated as insurance) (unless 
otherwise indicated all letters were addressed to the author and are on file at George
town Law Journal).

16 In Wisconsin the plan is filed with the state’s insurance commissioner. Wis. Stat. 
Ann. § 211.03 (1973). In Massachusetts the plan is filed w’ith the Health, Welfare and 
Retirement Trust Funds Board. Mass. Ann. Laws ch. 15ID, §§ 1-2 (1965).

17Sec Wis. Stat. Ann. §§ 211.04-07, 211.14 (1973); Mass. Ann. Laws ch. 151D, 
§§ 3, 5 (1965).

18 Conn. Gen. Stat. Ann. § 12-212c (1971). Sections 12-201 through 12-212c of 
the insurance code now apply to noninsured plans.

19 In a recent letter to the Idaho Commissioner of Insurance, the Idaho Attorney 
General asserted that noninsured welfare plans fit within the broad scope of Idaho’s 
insurance law. See Letter from Stewart A. Morris, Assistant Attorney General, to Robert 
Hay, Commissioner of Insurance, Oct. 18, 1972, on file at Georgetown Law Journal.

The Arkansas Insurance Department believes that noninsured funds must meet the 
requirements of and be chartered as insurance companies, thus subjecting the fund to 
premium tax, disclosure, and reserve requirements. See Letter from Bill Woodyard, 
Arkansas Insurance Department, to Thomas J. Butters, Apr. 30, 1973, on file at George
town Law Journal.
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In addition to possible state regulation, the federal government requires 
disclosure of welfare plan particulars under the Welfare and Pension 
Plan Disclosure Act.20 The administrator of a welfare plan must publish 
a description of the plan and an annual financial report.21 The descrip
tion must include the schedule of benefits, indicate whether the plan is 
the result of collective bargaining, and identify the source of financing.22 
Pending legislation would strengthen the disclosure provisions of the 
Act and impose fiduciary standards on the plans’ trustees.23

20 29 U.S.C. 301-09 (1970).
21 Id. § 304.
22 Id. § 305.
23 See S. 4, 93d Cong., 1st Sess. §§ 502-07, 510 (1973) (Retirement Income Security 

for Employees Act of 1973). The bill, while focusing on regulation of private pensions, 
adds further regulations in the welfare plan area. One change requires a description 
of the plan to be written in a manner calculated to be understood by the average 
participant. Id. § 505. The bill would establish an advisory council to advise the 
Secretary of Labor with respect to provisions of the Act. The fiduciary standard 
established states that the trustee must act “with the care under the circumstances 
then prevailing that a prudent man acting in a like capacity and familiar with such 
matters would use in the conduct of an enterprise of a like character and with like 
aims.” Id. § 510. A fiduciary who breaches any responsibility or duty imposed by the 
Act personally would be liable for any resulting fund losses and must restore to the 
fund any profits made through use of the fund assets. Id.

24 The premium tax issue is of great importance to the states. See Letter from Robert 
L. Pawelko, Supervising Insurance Deputy, Illinois State Department of Insurance, to 
Thomas J. Butters, Mar. 15, 1973, copy on file at Georgetown Law Journal.

25 See I NAIC Proceedings 58-64 (1964).
26 See id. Draft Bill A. See also Goetz, supra note 15, at 347-48.
27 See NAIC Proceedings, supra note 25, at 58-64.

When welfare plans are noninsured, insurance companies lose a source 
of revenue, and the states may lose premium taxes normally paid by the 
insurance companies based on the gross premiums paid by the em
ployer.24 Thus, state insurance departments, pressured by the insurance 
industry, have contemplated regulation of these plans for several years. 
In 1963, the National Association of Insurance Commissioners (NAIC) 
approved five model statutes dealing with noninsured employee welfare 
plans.25 One draft provided for procurement of a certificate of authority 
from the state insurance commissioner after disclosure requirements 
were met, maintenance of a separate fund equaling the total of average 
expected benefit payment, and sufferance of an annual audit.26 A sup
plement to this draft included a provision for an appropriate premium 
tax rate for noninsured plans. The other drafts called for reduction of 
premium taxes over a period of years, and one draft called for the equal 
taxation or nontaxation of insured and noninsured plans.27 Variations 
of the NAIC models were introduced in the legislatures of several states 
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in the early 1960’s, but no state enacted this type of legislation.28 State 
insurance commissioners and insurance companies lobbied for passage 
of the legislation while organized labor, industry and the American 
Banking Association were opposed.29 The NAIC recently has shown 
interest in developing a new model statute, but apparently has decided 
to await the results of the pending amendments to the federal Welfare 
and Pension Plans Disclosure Act.30

28 Goetz, supra note 15, at 348. The NAIC drafts, somewhat modified, were introduced 
into legislatures in Massachusetts, New Jersey, New York and Illinois. Id. at 348 & 
n.107.

29 See Letter from Bert Seidman, Director, Department of Social Security, AFL-CIO, 
to State Central Bodies, Mar. 19, 1964; Letter from the American Bankers Association, 
State Legislative Committee, to Managing Officers of State Bankers Associations, Mar. 
20, 1964, copies of all letters on file at Georgetown Law Journal. The American 
Banker’s Association was opposed because this type of legislation would place the com
mercial banking industry, when acting as trustees or otherwise handling transactions 
under such plans, under additional regulatory authority. Management was opposed, 
since any taxation or regulation of the plans would mean an increase in cost. Id.-, see note 
89 infra and accompanying text (labor opposition to legislation).

30 Letter from James M. Shamberger, Counsel, NAIC, to Thomas J. Butters, Mar.
3, 1973, copy on file at Georgetown Law Journal.

31 See Goetz, supra note 15, at 322. However, in Metropolitan Life Insurance Co. 
v. Department of Insurance, an Illinois state court did settle an analogous con
troversy. Nos. 70 L 14693, 71 L 1921 (Cook County Cir. Ct., Jan. 2, 1972). Metro
politan had submitted a minimum premium arrangement to the Illinois Department of 
Insurance for its approval. The Director disapproved the plan because the form “was 
a ‘sham’ and a device for evading premium taxes” and that he, the Director, was with
out power to forgive these taxes. Id. at 2. The court found nothing illegal in seeking 
to avoid the tax and held the Director’s disapproval to be incorrect. The court said 
“[i]f there are loopholes in the law the legislature may correct them.” Id. at 4. The 
court argued that the Director’s primary duty was to protect the public and his dis
approval of the Metropolitan plan had nothing to do with public protection. Id. at 3.

32 Cause No. 259774 (St. Louis County Cir. Ct., Jan. 4, 1973). The appeal of this 
decision is pending before the Missouri Supreme Court. State of Missouri v. Monsanto 
Co., Civil No. 58310 (1973).

The Judicial Attack on Noninsured Plans

THE MONSANTO CASE

In the wake of the NAIC’s failure to secure legislative regulation of 
noninsured plans, another approach has been advocated by the industry 
—bringing suit in state court in an attempt to obtain a judicial ruling that 
existing insurance law should apply to noninsured welfare plans in a 
situation where a large employer is providing these benefits to its em
ployees. Until recently no court had ruled directly on this question.31 32 
However, in January, 1973, a Missouri trial court addressed this issue 
for the first time. In State of Missouri v. Monsanto Co.,82 the Missouri
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Insurance Commissioner sued Monsanto to enjoin it from operating a 
noninsured welfare plan that provided medical, surgical, hospital, and 
temporary disability benefits.33 The plan, begun in 1964, was a minimum 
premium arrangement in which Monsanto paid all welfare benefits up 
to a specified dollar amount, at which point a commercial insurer insured 
the balance.34 * Between the inception of this plan and 1971, the com
mercial carrier had paid no benefits while Monsanto had paid out more 
than $114 million.85

33 Cause No. 259774 at 3.
34 Id. at 6. Until July 1, 1970, Monsanto employees contributed to the plan, but since 

that time Monsanto has funded the plan completely. Id. at 11.
Id. at 11, 14.

33 Id. at 17.
37 Order at 1, State of Missouri v. Monsanto Co., Cause No. 259774 (St. Louis County 

Cir. Ct., Jan. 4, 1973). Subsequent to the trial court’s decision the Missouri legislature 
passed legislation declaring that the state insurance laws shall not apply to “any em
ployer’s plan to insure the continued payment of wages or like compensation to em
ployees during periods of sickness or disability. S. 3, § 34, [1973] Mo. Laws (1973).

38 State of Missouri v. Monsanto Co. at 14, Cause No. 259774 (St. Louis County Cir. 
Ct., Jan. 4, 1973). Missouri’s insurance law, like that of almost half the states does not 
define insurance. See Mo. Ann. Stat. §§ 374-85 (1967); Duesenberg, supra note 10, 
at 236.

In support of the proposition that welfare plans constitute insurance, the Monsanto 
court cited Haynes v. United States. 353 U.S. 81 (1957). However, in Haynes the 
Supreme Court merely held that benefits paid to the plaintiff pursuant to his employer’s 
welfare plan should be treated as proceeds of insurance for individual income tax 
purposes. Id. at 83. An important distinction must be noted between this case and 
other decisions such as Jordan v. Group Health Association where the courts have held 
benefit plans not subject to state insurance regulations. Jordan v. Group Health Ass’n, 
107 F.2d 239 (D.C. Cir. 1939). The Haynes decision analogized welfare benefit pay
ments to health insurance for purposes of taxing an individual’s proceeds from them. 
353 U.S. at 82-83. The Jordan decision held that the plan itself should not be regulated 
as insurance because insurance was not its primary purpose. 107 F.2d at 245-46.

39 State of Missouri v. Monsanto Co. at 15, Cause No. 259774 (St. Louis County Cir. 
Ct., Jan. 4, 1973). After July 1, 1971, Monsanto contributed the entire cost of the 

The trial court held that Monsanto had violated the state’s insurance 
laws by not obtaining a certificate authorizing it to transact “insurance 
business” 36 37 and perpetually enjoined Monsanto from operating its plan.87 
The court defined insurance as “(1) an agreement, oral or written, 
whereby (2) for a legal consideration (3) a promisor undertakes to 
indemnify the promisee, if the promisee shall suffer a specified loss, and 
(4) the risk of such losses are [sic] shifted from the promisee to the 
promisor.” 38 The court held that Monsanto’s plan fit within this defini
tion, because Monsanto had agreed to shift the risk of loss from its 
employees to itself and further held that the “consideration” it received 
was partly the services of the employees under their contract of em
ployment and partly their contributions toward the cost of the plan.39 
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The court said the principal object of the state insurance laws was to 
ensure that the insured secure the indemnity for which he contracts 
in the event of insolvency of the insurers.40 In addition to this public 
interest, the Missouri Insurance Department was held to have a direct 
financial interest in the two percent premium tax Monsanto sought to 
avoid.41

program; the court stated the consideration after this date was the employees’ services. 
Id.

40 Id. at 16.
44 Id.
42 Mo. Ann. Stat. § 375.320 (1968). Ironically, since April 1, 1973, Missouri state em

ployees have been enrolled in a noninsured benefit plan pursuant to legislation passed 
by the Missouri General Assembly. See Employee Benefit Plan Review, March, 1973, 
at 30-31. And the Missouri legislature has taken steps to negate the effect of the 
Monsanto decision. See note 37 supra.

43 See Goetz, supra note 15, at 320. Professor Goetz argues that the application of 
state insurance laws would make direct payment of benefits both pointless and infeasible. 
In order to comply with the detailed regulatory requirements of state insurance codes, 
a welfare plan would have to be operated as an insurance company. Id.

44 See id.
45 See Labor-Management Relations Act, 1947 (Taft-Hartley Act) § 1, 29 U.S.C. 

§ 141 (1970).

The effect of the Monsanto decision is to force Monsanto to purchase 
group insurance from a commercial carrier licensed in Missouri, since 
the state will not issue an insurance license to a company if it is engaged 
in manufacturing.42 Even if it did allow a manufacturing company to 
qualify for an insurance license, compliance with detailed state insurance 
law would not be feasible.43 State regulations require the formation of 
a fund with a prescribed capital and surplus, plus compliance with all 
filing and examination requirements. Most employers are not equipped 
to operate in such a manner.44

CRITICISMS OF THE MONSANTO RATIONALE

Decisions like Monsanto may not be advisable for several reasons. 
First, welfare benefits are an incident of employment, and their principal 
purpose is not insurance. Second, state insurance laws were not enacted 
for the purpose of regulating these plans. Third, state regulation of col
lectively bargained welfare plans may conflict with the policy of the 
Labor-Management Relations Act of 1947.45 Finally, piecemeal regula
tion of noninsured plans in the long run may prevent employers from 
maintaining the current high level of employee benefits.
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Principal Purpose Test. State statutory definitions of insurance,
where they appear, usually are vague.46 At least one commentator has 
acknowledged that the terms of most noninsured plans would fit into 
a definition of insurance, but also argues that this alone should not be 
decisive in bringing these plans under insurance regulation.47 A major 
tool used by the courts in determining whether agreements are insurance 
within the meaning of state law has been the “primary purpose test,” 48 
which questions the need for state regulation by focusing on the objec
tives of the agreement.49 50 In Jordan v. Group Health Association™ a 
nonprofit corporation providing health benefits to member employees 
at reduced cost was held not to be within the purview of the District of 
Columbia insurance regulations.51 The United States Court of Appeals 
for the District of Columbia Circuit stated that the presence of the ele
ment of risk should not outweigh all other factors; rather, the question 
should be decided upon the basis of the plan’s principal object and 
purpose.52

46 As noted above, over half the statutes do not define insurance. See note 38 supra. 
The California statute defines insurance as “[a] contract whereby one undertakes to 
indemnify another against loss, damage, or liability arising from a contingent or un
known event.” Cal. Ins. Code § 22 (West 1935). The New York statute states:

The term “insurance contract,” . . . shall ... be deemed to include any 
agreement or other transaction whereby one party, herein called the insurer, 
is obligated to confer benefits of pecuniary value upon another party, herein 
called the insured or the beneficiary, dependent upon the happening of a 
fortuitous event in which the insured or beneficiary has, or is expected to 
have at the time of such happening, a material interest which will be ad
versely affected by the happening of such event. A fortuitous event is 
any occurrence or failure to occur which is, or is assumed by the parties 
to be, to a substantial extent beyond the control of either party.

N.Y. Ins. Law § 41(1) (McKinney 1966). West Virginia defines insurance as “[a] 
contract whereby one undertakes to indemnify another or to pay a specified amount 
upon determinable contingencies.” W. Va. Code Ann. § 33-1-1 (1957).

47 Duesenberg, supra note 10, at 237. See generally Goetz, supra note 15, at 338-42.
48 See Metropolitan Police Retiring Ass’n, Inc. v. Tobriner, 306 F.2d 775, 778 (D.C. 

Cir. 1962); Jordan v. Group Health Ass’n, 107 F.2d 239, 248 (D.C. Cir. 1939); Cali
fornia-Western States Life Ins. Co. v. State Bd. of Equalization, 151 Cal. App. 2d 
559, 561, 312 P.2d 19, 20 (Dist. Ct. App. 1957). See generally State Tax Comm’n v. 
John Hancock Mut. Life Ins. Co., 341 Mass. 555, 562-63, 170 N.E.2d 711, 716 (1960); 
Goetz, supra note 15, at 336-37.

49 See Duesenberg, supra note 10, at 238.
50 107 F.2d 239 (D.C. Cir. 1939).
si Id. at 248.
52 Id. at 247-48.

The welfare plan’s purpose is that of compensation, one of many bene
fits today’s worker enjoys. The employer attempts to provide low cost 
health and accident benefits in addition to wages, pension plans, vaca
tion benefits, and unemployment compensation, none of which is regu
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lated as insurance.53 A legitimate distinction can be drawn between a 
business whose primary purpose is to insure and one engaged in supply
ing similar benefits incidental to its main business.54 The courts need 
more compelling precedent than a formalistic construction of the statu
tory definition of insurance before prohibiting or hampering the effec
tiveness of noninsured plans.

53 See Goetz, supra note 15, at 337. The office of the California Attorney General 
stated, “[t]he Department of Insurance regards these [welfare plans] as something less 
than insurance companies. These plans constitute collective bargaining arrangements or 
benefits.” Letter from Charles C. Kobayashi, Office of California Attorney General, 
to Thomas J. Butters, Mar. 23, 1973, copy on file at Georgetown Law Journal.

In California-Western States Life Insurance Co. v. State Board of Equalization an 
insurance company had a benefit plan wherein participating employees authorized 
the company to make monthly deductions from salary. 151 Cal. App. 2d 559, 312 
P.2d 19 (Dist. Ct. App. 1957). The state contended that these payroll deductions 
were premiums on business done in the state and that the company should pay 
premium taxes. The court held that the plan could not be considered insurance 
because such was not its nature and purpose and said “had this plan been established 
and maintained by an employer who was not an insurer, we think no one would 
contend that it was an insurance contract or that its establishment and maintenance 
constituted the doing of insurance business.” Id. at 561, 312 P.2d at 20. See also 
Att’y Gen. Op. No. 66-3 (Kan. 1966) (noninsured welfare plans not transacting business 
of insurance since benefits incidental to collective bargaining relationship).

54 The courts have noted several other distinctions between insurance and employee 
benefit plans. One is in marketing practices. Insurance companies sell a product 
available to the general public, but a welfare plan is available only to employees 
covered under the plan. Welfare plans do not publicly solicit membership. Metro
politan Police Retiring Ass’n, Inc. v. Tobriner, 306 F.2d 775, 778 (D.C. Cir. 1962). 
The profit motive is another distinct feature of commercial insurance that is lacking 
in a welfare plan. Health benefits are provided almost entirely at the employer’s 
expense in many welfare plans.

55 NAIC Approved Model Drafts § 1 (1963).

Legislative Intent. Since little basis in case law exists for regu
lating these plans as insurance, it is important to determine if the state 
legislatures intended to have these plans regulated under existing insur
ance laws. The nation’s insurance commissioners appear to believe that 
current insurance legislation was not designed to regulate noninsured 
welfare plans. In the 1963 NAIC-approved model statutes dealing with 
noninsured plans, the purpose clause of the model bills noted the rapid 
growth in size and scope of welfare plans and went on to state:

[I] t has long been the policy of this state to protect the parties to 
and the beneficiaries of insurance undertakings by regulatory law 
administered by the Insurance Department. However, this pro
tection does not extend to noninsured arrangements for employee 
welfare benefit plans.55
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This is a clear acknowledgement by the NAIC that existing insurance 
laws do not apply to noninsured welfare plans.56 The NAIC still is 
considering proposals for a model statute in this area, which also indi
cates that it feels current law was not meant to regulate noninsured 
welfare plans.57

56 See Goetz, supra note 15, at 348.
67 Letter from James M. Shamberger, supra note 30.
58 US. Dep’t. of Labor, Characteristics of 174,560 Plans on File Under the Wel

fare and Pension Plan Disclosure Act table 2 (1971).
59 Metropolitan Police Retiring Ass’n, Inc. v. Tobriner, 306 F.2d 775, 777-78 (D.C. 

Cir. 1962).
™ld. at 777.
ci Id. at 777-78.
62 Id. at 778. In State Tax Commission v. John Hancock Mutual Life Insurance Co., 

which involved insurance regulation of a welfare plan, the court said, “(blecause real 
doubt as to the legislative intention exists . . . such doubts are to be resolved in favor 
of the taxpayer.” 341 Mass. 555, 565, 170 N.E.2d 711, 717 (1960).

63 A 1971 tax amendment specifically covers noninsured plans. See note 18 supra and 
accompanying text. See also Cal. Ins. Code 10121-23 (West 1972) (regarding self
insured employee welfare benefit plan).

The fact that Missouri which, for example, had 3,260 welfare plans 
operating as of 1971,58 does not mention the words “noninsured welfare 
benefit plans” or anything similar in its insurance statutes is an indication 
that the legislature did not intend to regulate such plans as insurance. 
In Metropolitan Police Retiring Association, Inc. v. Tobriner the United 
States Court of Appeals for the District of Columbia Circuit felt that 
legislative intent was extremely important in deciding whether a benefit 
plan should be regulated as insurance.59 The court noted that the statutes 
contained detailed sections concerning the regulation and supervision 
of insurance and that nowhere in the provisions was any clear reference 
made to welfare benefit plans.60 The court held that such plans did not 
seem to have been within the contemplation of Congress since the legis
lation, while very elaborate, did not mention this type of plan. The court 
concluded that it would strain the legislation’s coverage to include an 
activity left uncovered by the ordinary meaning of the language used.61 
Had this type of benefit plan been thought to be insurance, the court 
felt the statute would have provided more explicit reference thereto.62 
Now several states specifically have expressed a policy toward these plans 
by statute. Of these states, only Connecticut has provided for their 
regulation.63 * Clearly any attempt to bring welfare plans within the 
ambit of state insurance regulations should come not from the courts but 
from the legislature.

Another factor in interpreting legislative intent is the absence of 
regulation of these plans over a long period of time by state administra
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tors. In 1958 the California Attorney General in an official opinion said, 
“[e]xisting practice is something of a guide, particularly when there is 
implied in connection therewith administrative acquiescence which 
amounts to practical construction of the law involved.” 64 He asserted 
that California insurance laws were not violated by noninsured employee 
welfare plans.65 This administrative acquiescence, combined with the 
apparent lack of legislative intent to regulate these plans as insurance, 
provides strong support for the argument that present state insurance 
laws should not be construed to encompass noninsured welfare plans.66

«4 32 Op. Att’y Gen. 229, 233 (Cal. 1958).
«5 Id. at 234.
66 Cf. Goetz, supra note 15, at 323-24.
67 29 U.S.C. § 141 (1970).
™Id. § 158(d).
69 174 F.2d 875 (1st Cir. 1949).
70 Id. at 878.
71 29 U.S.C. § 186(c)(5) (1970).
12ld.\ see Goetz, supra note 15, at 330.
73325 U.S. 538 (1945).
74 29 U.S.C. 151-68 (1970).

Federal Preemption. If noninsured welfare plans are considered
insurance by state courts, state regulation of these plans might conflict 
with the policy of section one of the Labor Management Relations Act 
of 1947.67 Under this Act the employer has a duty to bargain as to 
4‘wages, hours and other terms and conditions of employment.” 68 69 In 
W.W. Cross & Co. v. NLRB™ the First Circuit held that group health 
and accident benefit programs were within the meaning of the word 
“wages” as used in the Act.70 Thus, noninsured welfare plans are within 
the contemplation of the Taft-Hartley Act.

Federal law allows collective bargaining for employee benefit plans 
that provide welfare benefits such as medical care, pensions and accident 
insurance.71 Two means of establishing these plans are provided for: 
payments to be held in trust and payments used to purchase group in
surance.72 If a state were to pass a law directly prohibiting provision of 
these benefits by use of a trust fund, the state law would foreclose one 
of the two means of providing benefits under federal law. This state 
action might be in conflict with the doctrine of Hill v. Florida.73 In Hill 
a union’s business agent had been enjoined by the state from acting as 
an agent because he violated a state statute requiring him to be licensed. 
The Supreme Court stated that the full freedom of employees in col
lective bargaining would be greatly limited by application of the Florida 
statute and would violate the Wagner Act74 which made it illegal for 
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an employer to interfere with the employees’ selection of their represen
tative.75 The Court held that the state statute, as applied, was preempted 
by this federal policy.76 State court decisions like Monsanto which enjoin 
the operation of noninsured plans make the direct payment to a trust 
impossible;77 under the Hill rationale, this state infringement might 
limit collective bargaining and frustrate the purposes of the Act and 
may be illegal.

75 325 U.S. at 541-42.
™Id. at 543-44.
77 See Goetz, supra note 15, at 331.
78 See notes 69-70 supra and accompanying text.
79 See Goetz, supra note 15, at 331.
89 358 U.S. 283 (1959).
81 Id. at 297. See also Goetz, supra note 15, at 332.
82 Exclusive state jurisdiction over insurance regulation is protected by the McCarran 

Act. 15 U.S.C. 1011-15 (1970); see Goetz, supra note 15, at 333-34.
83 See Metropolitan Police Retiring Ass’n v. Tobriner, 306 F.2d 775, 778 (D.C. Cir.

1962). ••

Even a collectively bargained noninsured plan that is not segregated 
in a Taft-Hartley trust may be federally protected. Since section 158(d) 
compels bargaining concerning welfare plans,78 it can be argued that 
an agreement between an employer and a labor union to provide non
insured welfare benefits is in effect an extension of federal law and that 
any interference by state regulation, therefore, is preempted.79 * The Su
preme Court construed the Taft-Hartley Act in this broad sense in 
Teamsters Local 24 v. Oliver.** In Oliver the Ohio Supreme Court had 
enjoined the operation of a collective bargaining agreement as being in 
violation of the Ohio antitrust law. In striking down the injunction, 
the Supreme Court stated that the conflict before it was between a fed
erally sanctioned agreement and a state policy seeking to adjust relation
ships in the world of commerce. Since the agreement was not in conflict 
with a local health or safety regulation, the limitation on collectively 
bargained arrangements between unions and employers was for Con
gress, and not the states, to provide.81 A federal court validly could 
apply the Oliver rationale if a state court prohibited the operation of a 
collectively bargained noninsured plan.82

Conclusion

The traditional rationale for regulating the insurance business is to 
protect the insured.83 The interest to be protected in welfare plan ad
ministration is different from that in commercial insurance, in part, be
cause the welfare plan deals with a select group of employees, not the 
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public. If employees are misled or defrauded, the attendant employer
employee relations problems would outweigh any temporary financial 
advantage to the employer.84 This is especially true when a union is 
involved, for it can be an effective voice in protecting the employees’ 
interests.

84 See Goetz, supra note 15, at 345.
85 See Duesenberg, supra note 10, at 241.
86 Noninsured welfare plans set up in a trust fund can accumulate larger reserves 

as a result of a 1969 tax amendment. Under section 501(c)(9) of the Internal Revenue 
Code, trusts providing for employee welfare plans are exempt from federal income tax. 
Int. Rev. Code of 1954, § 501(c)(9). It should be noted that section 501(c)(9) trusts 
have been used for years as a vehicle for tax exempt purposes by Taft-Hartley welfare 
plans. Until 1969 this exemption was provided if not more than 15 percent of the 
trust fund was income earned on assets; the remaining 85 percent had to come from 
employer-employee contributions. This 15 percent limit prevented these funds from 
accumulating large amounts of reserves, which in turn limited the fund to benefits 
such as major medical expenses and short term disability benefits—coverages that 
involve a dollar for dollar exchange. The 1969 Tax Reform Act eliminated this 15 
percent limitation allowing the accumulation of reserves without income tax conse
quences. This enables a section 501(c)(9) plan to accumulate larger reserves and to 
provide a wider variety of benefits, as long as they stay out of the realm of pension bene
fits. The Internal Revenue Service has promulgated no regulations in conjunction with 
this section.

87 See generally Hearings on S. 3598 Before the Subcomm, on Labor of the Senate 
Comm, on Labor and Public Welfare, 92 d Cong., 2d Sess. (1972).

88 See Duesenberg, supra note 10, at 241. In the Monsanto case, for example, there 
was no showing by the state of complaints by plan participants. Brief for Defendant at 
46, State of Missouri v. Monsanto Company, Cause No. 259774 (St. Louis County Cir. 
Ct., Jan. 4, 1973).

Even if the employer were paying for group insurance to provide 
welfare benefits, rather than providing for them with a noninsured plan, 
the employees’ security depends upon only one factor: the employer’s 
ability to pay.85 If the employer becomes unable to pay, whether the 
plan is insured or not, the employee is denied his benefits. This is because 
welfare benefits involve short term claims that are paid for almost im
mediately by the employer. Unlike the pension field there are no huge 
trust funds with large cash reserves that may be subject to dangers of 
mismanagement or poor actuarial planning.86 In the recent congressional 
hearings on pending pension and welfare plan legislation, there was no 
mention of welfare plan abuses. The hearings focused on the pension 
field where there was a showing of abuse.87 The employer’s business 
prosperity is the crucial factor in welfare plan protection and no amount 
of insurance regulation is appropriate to deal with this problem.88

Before regulation of noninsured plans is undertaken, the probable 
effect of regulation upon the employee should be studied. Labor main
tains that state regulation prohibiting or taxing noninsured plans will 
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result in reduced employee benefits, the premise being that management 
is willing to spend only a certain amount for welfare benefits. If part 
of this money goes to insurance company costs or to the state in the form 
of premium taxes, the employees receive that much less money for bene
fits. In addition, employers may be hesitant to initiate new welfare 
programs or expand existing ones because of the additional cost of com
plying with insurance regulations.89

89 One witness at the congressional hearings on the pending legislation relating to 
pension and welfare plans stated:

Opponents of the legislation assert, quite rightly, that employer contribu
tions to pension funds are necessarily finite. Therefore, any legislation 
which increases the employer’s cost may in reality decrease the individual 
employee’s pension benefits, discourage the adoption of new or liberalized 
pension plans and encourage termination of present plans.

Hearings an S. 3598, supra note 87, pt. 2, at 915-16 (remarks of David Raff, Director 
of Clinical Programs, New York University Institute of Labor Relations). This 
rationale applies as well to welfare plans.

99 Cf. Goetz, supra note 15, at 349.

In summary, two basic reasons can be advanced for regulating non
insured plans. Foremost is the need for employee protection. Second is 
the fact that states and the insurance industry stand to lose millions of 
dollars in revenue and profits if noninsured plans are not prohibited or 
at least assessed a premium tax. Militating against state prohibition and 
perhaps against strict regulation and taxation of noninsured plans is the 
probability that employees may be deprived of higher benefits because 
of increased plan costs to the employer. Employers and employees 
should be free to choose the medium that best suits their needs for pro
viding welfare benefits. The choice between noninsured or insured 
plans should remain available until a clear showing is made that non
insured plans are being abused.90 A type of regulation that might be 
well suited to noninsured plans is one calling for strict disclosure of plan 
operations and annual audits, ensuring that the plans are properly man
aged. But before subjecting noninsured plans to regulation under exist
ing state insurance law or promulgating new state legislation prohibiting 
or strictly regulating these plans, the considerations discussed above 
should be weighed. Finally, this policy decision is more appropriately 
made by the legislature than by the courts, because taxation and regula
tion of welfare plans are inherently legislative functions.

Thomas J. Butters





RIGHT OF ACCESS TO BROADCASTING: THE 
SUPREME COURT TAKES A DIM VIEW

The applicability of the first amendment to the broadcast media is a 
much-debated question1 which has yet to receive thorough, decisive 
treatment by the United States Supreme Court.2 3 The issue reappeared 
before the Court in Columbia Broadcasting System, Inc. v. Democratic 
National Committee;*  decided on May 29, 1973, after more than seven 
months of deliberation.4 A majority of the Court, in an opinion written 
by Chief Justice Burger, agreed with the Federal Communications Com
mission’s (FCC) conclusion5 that nothing in the Communications Act 
of 19346 requires that individuals or groups be accorded the right to 
purchase broadcast advertising time for editorial, as opposed to com
mercial, purposes.7 No majority, however, could be found as to whether 
government regulation of broadcasting, together with FCC acquiescence 
in the policies of broadcast licensees, constitutes sufficient governmental 

1 See, e.g., T. Emerson, The System of Freedom of Expression 653-67 (1970); 
Loevinger, Free Speech, Fairness, and Fiduciary Duty in Broadcasting, 34 Law & 
Contemp. Prob. 278, 280 (1969); Robinson, The FCC and the First Amendment: Ob
servations on 40 Years of Radio and Television Regulation, 52 Minn. L. Rev. 67 (1967); 
Note, Concepts of the Broadcast Media Under the First Amendment: A Réévaluation 
and a Proposal, 47 N.Y.U.L. Rev. 83, 94-95 (1972).

2 Until the famous Red Lion decision in 1969, the Supreme Court had referred only 
once to the first amendment’s relation to broadcasting, and that reference was to the 
first amendment rights of broadcasters only. See National Broadcasting Co. v. United 
States, 319 U.S. 190, 226-27 (1943); T. Emerson, supra note 1, at 656; Kalven, Broad
casting, Public Policy and the First Amendment, 10 J. Law & Econ. 15, 41 (1967). In 
Red Lion the Court held that FCC regulations according individuals a right of reply 
over the air in certain situations did not violate the first amendment and recognized 
for the first time, in very broad outline, the rights of nonbroadcasters in the allocation 
of air time. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390, 392-94 (1969). Left 
open was the important question of the degree of first amendment protection of the 
various rights in broadcast time—what the first amendment commands and what it only 
permits.

3 41 U.S.L.W. 4688 (U.S. May 29, 1973).
*ld.
5 See Business Executives’ Move for Vietnam Peace, 25 F.C.C.2d 242, 244-47 (1970); 

Democratic Nat’l Comm., 25 F.C.C.2d 216, 223-24 (1970).
6Communications Act of 1934, 47 U.S.C. §§ 151-609 (1970). Of particular relevance 

to the issues before the Court were the amendments to the Act passed in 1959 and 
1972. Act of Sep. 14, 1959, Pub. L. No. 86-274, §1,73 Stat. 557, codified at 47 U.S.C. 
§ 315(a) (1970) (equal time provision amended to give statutory recognition to limits 
of fairness doctrine); Campaign Communications Reform Act, Pub. L. No. 92-225, 
§ 103(a)(2)(A), 86 Stat. 4 (1971), codified at 47 U.S.C. § 312(a) (Supp. II, 1972) (sanc
tions provided to assure access to broadcast time for legally qualified candidates).

7 41 U.S.L.W. at 4699.
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action to require application of the first amendment.8 As a result, the 
emerging concept of a “right of access” 9 to the broadcast media has 
been dealt a serious blow, and the status of the first amendment with 
respect to broadcasting is less clear than ever.

8 Id. at 4694-96. Only two Justices, Stewart and Rehnquist, agreed with Chief Justice 
Burger that there was insufficient governmental action to bring the first amendment into 
play. See notes 48-54 infra and accompanying text.

9 As used by many recent commentators, “right of access” refers to the theory that 
broadcast licensees may not refuse on mere policy grounds to accept editorial advertise
ments. Whether the right is based on the Constitution or on statutory provisions and 
to what degree it is limited by the rights of broadcasters to control what goes over 
their assigned frequencies are matters of intensive debate. See, e.g., J. Barron, Freedom 
of the Press for Whom?: The Right of Access to Mass Media 126-303 (1973); Jaffe, 
The Editorial Responsibility of the Broadcaster: Reflections on Fairness and Access, 85 
Harv. L. Rev. 768, 780-92 (1972); Note, A Fair Break for Controversial Speakers: Limita
tions of the Fairness Doctrine and the Need for Individual Access, 39 Geo. Wash. L. 
Rev. 532, 561-69 (1971); 85 Harv. L. Rev. 689, 693 (1972).

10 Business Executives’ Move for Vietnam Peace, 25 F.C.C.2d 242 (1970).
11 Democratic Nat’l Comm., 25 F.C.C.2d 216 (1970). The DNC’s request also 

objected to broadcasters’ restrictions on advertisements for the solicitation of funds; 
this aspect of the request was upheld by the FCC, although in rather vague terms, 
and was not appealed by any of the three major networks which had filed comments 
or statements opposing the DNC’s request. Id. at 230; see 41 U.S.L.W. at 4689 n.l; 
25 F.C.C.2d at 216 n.l.

12 25 F.C.C.2d at 248; 25 F.C.C.2d at 227-28. Former Commissioner Nicolas Johnson 
was the sole dissenter in both rulings. See 25 F.C.C.2d at 249 (Johnson, Comm’r, dis
senting); 25 F.C.C.2d at 230 (Johnson, Comm’r, dissenting).

18 Business Executives’ Move for Vietnam Peace v. FCC, 450 F.2d 642, 646 (1971), 
rev'd sub noon. Columbia Broadcasting Sys., Inc. v. Democratic Nat’l Comm., 41 
U5T.W. 4688 (U.S. May 29, 1973).

The four consolidated cases arose out of two separate petitions made 
to the FCC in 1970. One was instituted by the Business Executives’ 
Move for Vietnam Peace (BEM), whose spot editorial advertisements 
against the war in Vietnam had been refused by a radio station in the 
District of Columbia.10 The second petition was filed by the Demo
cratic National Committee (DNC), which sought a declaratory ruling 
that the first amendment and the Communications Act do not permit 
a broadcaster to follow a general policy of refusing advertisements “by 
responsible entities such as DNC” for comment on public issues.11 In 
both cases the FCC upheld the broadcasters’ policies against both the 
statutory and the constitutional challenges.12 The United States Court 
of Appeals for the District of Columbia Circuit reversed over one dis
sent and held that the first amendment prohibits a total ban on paid 
editorial advertisements, “at least when other sorts of paid announce
ments are accepted.” 13

The Supreme Court’s inability to agree on the governmental action 
issue meant that the Court’s majority opinion focused almost exclusively
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on questions of statutory and administrative law. However, Chief Jus
tice Burger intimates that he would have reached the same result regard
less of first amendment applicability.14 While arguing that “in evaluating 
the First Amendment claims of respondents [BEM and DNC], we must 
afford great weight to the decisions of Congress and the experience of 
the Commission,” 15 he evidently considers the decisions and experience 
of Congress and the FCC to be not just weighty, but determinative. 
After devoting almost an entire section of his opinion to a discussion of 
the various access proposals which Congress has considered and rejected 
over the years,16 he concludes in his final section that this “is not to say 
that Congress’ rejection of such proposals must be taken to mean that 
Congress is opposed to private rights of access under all circumstances. 
Rather, the point is that Congress had chosen to leave such questions 
with the Commission.” 17 According to the Chief Justice, the Commis
sion’s rejection of the BEM and DNC petitions is justified by the risks 
attendant on the recognition of a right of access to the broadcast media: 
dominance of editorial advertising time by the wealthy;18 monopolization 
by “those of one political persuasion”;19 the “transfer of control over 
the treatment of public issues from the licensees who are accountable 
to private individuals who are not”;20 or, in the event of new regula

14 See 41 U.SJL.W. at 4696, 4698. Although a majority supported Part IV of the 
Chief Justice’s opinion, in which he apparently assumed that governmental action was 
present but did not affect the result, two of the concurring Justices, Blackmun and 
Powell, stated specifically that they would not decide the issue since it was not neces
sary to reach the result, and a third, Justice White, felt that governmental action might 
well be present but that the broadcasters’ policies did not violate the first amendment. 
See id. at 4696-99 (Burger, C.J.); id. at 4711 (Blackmun & Powell, JJ., concurring); id. 
at 4710-11 (White, J., concurring). In his dissent Justice Brennan points out that the 
position of the Chief Justice on the governmental action issue renders his conclusions 
following the apparent assumption of governmental action in Part IV mere dictum. 
Id. at 4711 (Brennan, J., dissenting).

15 Id. at 4690. Expanding his argument, Chief Justice Burger continues:
That is not to say we “defer” to the judgment of the Congress and the 
Commission on a constitutional question, nor that we would hesitate to 
invoke the Constitution should we determine that the Commission has not 
fulfilled its task with appropriate sensitivity to the interests in free expres
sion. The point is, rather, that when we face a complex problem with 
many hard questions and few easy answers we do well to pay careful at
tention to how the other branches of government have addressed the same 
problem.

Id.
16 See id. at 4691-92.
17 Id. at 4696.
is Zd.
19 Id.
20 Id. at 4697.
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tions designed to minimize the first three risks, increased governmental 
control over broadcast content.21

2247 U.S.C. §§ 151-609 (1970).
23 Chief Justice Burger focuses particularly on sections 3(h) and 326 of the Act. 

Section 3(h) provides that “a person engaged in radio broadcasting shall not, insofar 
as such person is so engaged, be deemed a common carrier.” Id. § 153(h). In his dis
sent Justice Brennan disagrees with the Chief Justice’s implication that Congress’ intent 
in passing this provision was to indicate disapproval of the entire access concept, and 
instead argues that it “was intended solely to assure that broadcasters would not be 
required to surrender all of their airtime to willing purchasers, [and] does not bear upon 
the question whether they may be required to sell a reasonable and limited amount of 
airtime to members of the public for discussion of controversial issues.” 41 U.S.L.W. at 
4711 n.2 (emphasis in original).

Section 326 provides that “[njothing in this chapter shall be understood or construed 
to give the Commission the power of censorship over the radio communications or 
signals transmitted by any radio station, and no regulation or condition shall be promul
gated or fixed by the Commission which shall interfere with the right of free speech 
by means of radio communication.” 47 U.S.C. § 326 (1970). Since by the terms of 
the statute the “right of free speech by means of radio communication” is not limited 
to broadcasters, this “anti-censorship” provision does not preclude a right of access 
to airtime by nonbroadcasters.

24 United Broadcasting Co., 10 F.C.C. 515, 518 (1945) (strict rule against sale of 
time for discussion of controversial public issues inconsistent with public interest re
quirements of Communications Act). This decision has never been followed by the 
FCC and is cited in the BEM and DNC rulings only by dissenting Commissioner 
Johnson. See Business Executives’ Move for Vietnam Peace, 25 F.C.C.2d 242, 256, 262, 
271-72, 273 (1970) (Johnson, Comm’r, dissenting); Democratic Nat’l Comm., 25 F.C.C.2d 
216, 234, 237 (1970) (Johnson, Comm’r, dissenting).

25 See, e.g., Boalt Hall Student Ass’n, 20 F.C.C.2d 612, 615-16 (1969) (no obligation 
under fairness doctrine to provide free reply time to petitioner on issue of student 
unrest following half-hour show with government official); Dowie A. Crittenden, 18 
F.C.C.2d 499, 500 (1969) (licensee who apparently supports one side of controversial 
issue nevertheless has considerable discretion in determining “reasonable” presentation 
of contrasting viewpoints); Democratic State Cent. Comm., 19 F.C.C.2d 833, 835 (1968) 
(after broadcast of public official’s “Report to the People” covering controversial issues, 
format and manner of presentation of opposing views is within discretion of licensee); 
Mrs. Madalyn Murray, 40 F.C.C. 647 (1965) (licensees’ refusal to afford broadcast time 
to “freethinker” upheld as reasonable and in good faith); Editorializing by Broadcast 
Licensees, 13 F.C.C. 1246, 1250-51 (1949) (consistent with obligation to serve public 
interest, licensee has discretion in determining which subjects and viewpoints should 
be covered, in what format, and by what spokesmen).

Admittedly, the nonconstitutional bases of Chief Justice Burger’s 
opinion are relatively sound. At best, the provisions of the Communica
tions Act of 193422 could be read to permit but not to require a general 
right of access to the broadcast media.23 With the possible exception of 
an anomalous ruling made in 1945,24 the FCC has been consistent in its 
refusal to require a general right of access.25 And the practical prob
lems of implementation, such as the risk of dominance by the wealthy 
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or by one point of view, certainly are deserving of serious considera
tion.26

26 As Justice Brennan points out, however, “there is certainly no dearth of proposed 
solutions to the potential difficulties feared by the Court. . . .” 41 U.S.L.W. at 4721 
(Brennan, J., dissenting); see, e.g., Business Executives’ Move for Vietnam Peace, 
25 F.C.C.2d 242, 273 (Johnson, Comm’r, dissenting); Democratic Nat’l Comm., 25 
F.C.C.2d 216, 234-35 (Johnson, Comm’r, dissenting); Brief for Respondent Business 
Executives’ Move for Vietnam Peace at 49-68, Columbia Broadcasting Sys., Inc. v. 
Democratic Nat’l Comm., 41 U.S.L.W. 4688 (U.S. May 29, 1973); Malone, Broad
casting, the Reluctant Dragon: Will the First Amendment Right of Access End the 
Suppressing of Controversial Ideas?, 5 U. Mich. J. Law Reform 193, 252-69 (1972); 
Note, supra note 9, at 567-69; 85 Harv. L. Rev. 689, 694-99 (1972); notes 124-126 infra 
and accompanying text.

27 See notes 8, 14 supra and accompanying text.
28 See notes 48-49 infra and accompanying text.
29 See 41 U.S.L.W. at 4696-97.
3Qld. at 4700 (Douglas, J., concurring).
31 Justice Douglas does not indicate what his position would be were a majority 

to find that broadcast licensing does constitute governmental action. See id. Never
theless, the intense regard for freedom of the press which he expresses in his concur
ring opinion suggests that even then he would not conclude that the first amendment 
compels any degree of public access to the broadcast media. See id. at 4704-06.

32 Id. at 4700.

The Chief Justice’s opinion that recognition of the first amendment 
rights of nonbroadcasters would not affect the result is misleading be
cause it implies that in addition to the question of statutory interpreta
tion, the first amendment issues now have been settled as well. The 
lack of agreement on the governmental action question,27 however, 
signifies that the issue of a first amendment right of access has not yet 
been decided by the Supreme Court.

The range of disagreement among members of the Court, most 
evident with respect to the governmental action issue,28 extends to the 
meaning of the first amendment in the broadcasting area if it is found 
to apply. The Chief Justice, while finding no governmental action, 
apparently believes that application of first amendment principles to 
the cases at bar would not change the result reached by means of the 
statutory “public interest” standard, namely, that no mandatory right 
of access is required.29 Justice Douglas, on the other hand, appears to 
be willing to find governmental action in “the activities of licensees of 
the government operating in the public domain,” 30 but at least until 
that view is accepted by a majority of the Court,31 feels compelled to 
grant broadcasters the same degree of constitutional protection afforded 
the press under the first amendment.32 He would limit government regu
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lation of all “news agencies”—broadcasting as well as press—to “business 
or financial practices which do not involve First Amendment rights.” 33 
Thus in Justice Douglas’ view, the free speech interests of nonbroad
casters with respect to the public airwaves simply do not exist.34

?y3ld. at 4702. He recognizes that “[t]he Commission has a duty to encourage a 
multitude of voices but only in a limited way, viz-, by preventing monopolistic prac
tices and by promoting technological developments that will open up new channels.” Id.

34 After pointing out that he did not participate in the Red Lion decision which 
recognized certain first amendment rights of the public in the broadcast arena, Justice 
Douglas flatly states that “with all respect, [he] would not support it.” Id. at 4701; 
see Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969). In his view, “[t]he Fairness 
Doctrine has no place in our First Amendment regime. It puts the head of the camel 
inside the tent and enables administration after administration to toy with TV or 
radio in order to serve its sordid or its benevolent ends.” 41 U.S.L.W. at 4701.

See 41 U.S.L.W. at 4708-09 (Stewart, J., concurring).
33 Id. at 4709.
37 Id. at 4706; see notes 31-34 supra and accompanying text.
38 41 U.S.L.W. at 4709-10; see notes 18-21 supra and accompanying text.
39 See 41 U.S.L.W. at 4711-21 (Brennan, J., dissenting).
*>Id. at 4711-14.
irld. at 4720 (emphasis in original).
43 See 450 F.2d at 649.
43 41 U.SU.W. at 4711 n.2.

Justice Stewart, while agreeing with Chief Justice Burger’s conclusion 
that the governmental action requirement is not satisfied,35 fails to join 
in the section of the majority opinion which purports to find that re
gardless of whether governmental action is present, a right of access is 
not compelled.36 He concurs in the result, however, both because he 
shares Justice Douglas’ evaluation of the importance of protecting the 
first amendment rights of broadcasters37 and because he agrees with 
Chief Justice Burger that the FCC acted reasonably and responsibly in 
refusing to grant the petitions of BEM and DNC.38

Justice Brennan, joined by Justice Marshall, filed the sole dissenting 
opinion.39 He finds the governmental action requirement amply met by 
the circumstances of the BEM and DNC cases40 and also argues that 
the first amendment requires that “individuals be permitted at least 
some opportunity to express their views on public issues over the elec
tronic media.” 41 As the court of appeals had done,42 and in contrast to 
the majority opinion, Justice Brennan focuses almost exclusively on 
the constitutional arguments because “in practical effect, the considera
tions underlying the ‘statutory’ question are in many respects similar to 
those relevant to the ‘substance’ of the ‘constitutional’ claim.” 43 Conse
quently, almost the only issue on which the majority and dissenting 
opinions directly confront each other is that of governmental action.
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Governmental Action

At the administrative agency level, governmental action was discussed 
only in the dissenting statement in BEM44 the FCC majority simply 
found that all relevant first amendment interests45 receive adequate pro
tection under the Commission’s fairness doctrine and that the chal
lenged policies of broadcast licensees did not hinder compliance with that 
doctrine.46 The decision of the court of appeals, however, placed the 
issue squarely before the Supreme Court by finding governmental action 
first, in the “extraordinary relationship between broadcasters and the 
federal government—. . . . one of ‘interdependence’ and ‘joint partici- 
pa [tion],’ ” and second, in the FCC’s specific authorization of the flat 
ban on editorial advertising at issue here.47

44See 25 F.C.C.2d at 253-65 (Johnson, Comm’r, dissenting).
45 The majority recognized that more than the broadcasters’ first amendment in

terests were at stake and made reference to “the First Amendment rights of BEM’s 
spokesmen,” but held that these rights were not abridged. Id. at 247-48.

4G See id. at 246-47; Democratic Nat’l Comm., 25 F.C.C.2d 216, 226-28 (1970). One 
explanation for the majority’s failure to discuss governmental action may be that both 
BEM and DNC relied on an extension of the Red Lion case to support their claims, 
rather than on a fresh application of first amendment principles as urged by Commis
sioner Johnson. See 25 F.C.C.2d at 251-53 (Johnson, J., dissenting); 25 F.C.C.2d at 231- 
33 (Johnson, J., dissenting).

47 450 F.2d at 651-52. Indeed, after finding that first amendment principles applied, 
Judge Wright declined to consider the nonconstitutional or statutory issues emphasized 
by the FCC on the grounds that the similarities between the policy considerations 
underlying the nonconstitutional and the constitutional arguments were such that to 
focus on the former would “blind ourselves to the constitutional status” of the latter. 
Id. at 649. Justice Stewart criticized this lack of concern with the distinction between 
a “first amendment decision” and a statutory decision interpreted “in light of the first 
amendment.” 41 U.S.L.W. at 4709 (Stewart, J., concurring).

48 Justice Brennan, joined by Justice Marshall, is unequivocal in his support for a 
finding of governmental action. See 41 U.S.L.W. at 4711-14 (Brennan, J., dissenting). 
As noted above, Justice Douglas apparently is willing to find governmental action 
wherever the Government issues licenses to operate in the public domain. See id. 
at 4700 (Douglas, J., concurring). However, after pointing out that this “view has not 
been accepted,” he proceeds with his main discussion on the assumption that govern
mental action is not present. Id. Also willing to find governmental action in the 
cases at bar is Justice White, although his discussion of the issue is at best noncom
mittal. “[I]t is at least arguable,” he maintains, “and strongly so, that the Communica
tions Act and the policies of the Commission, including the Fairness Doctrine, are 
here sufficiently implicated to require review of the Commission’s orders under the 
First Amendment.” Id. at 4710 (White, J., concurring). The present discussion of the 
affirmative position on the governmental action issue will focus on the arguments of 
Justice Brennan, since he is most unambiguously committed to that position.

Analyzing the arguments made on the governmental action issue, those 
made in favor of a finding of governmental action48 appear considerably 
stronger than the reasoning of the three Justices who were clearly op-
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posed.49 Those three, Chief Justice Burger and Justices Stewart and 
Rehnquist, express serious concern with the potential effect of a finding 
of governmental action on the rights of broadcasters and treat some
what superficially the legal arguments on either side of the issue. The 
Chief Justice relies heavily on the argument that it was Congress’ in
tention to afford broadcasters a large measure of discretion under the 
statutory scheme of the Communications Act and that the broadcasters’ 
policies against editorial advertisements are a legitimate exercise of that 
discretion.50 None of the Justices addresses specifically the issue of the 
extent of governmental regulation constituting sufficient governmental 
action to bring constitutional principles into play.51 The Chief Justice 
also briefly discusses the second argument raised most frequently in 
favor of a finding of governmental action—the FCC’s acquiescence in 
the broadcasters’ policies at issue. In his view, acquiescence is not enough 
since the Commission did not foster the challenged licensee policy, but 
rather simply “declined to command particular action because it fell 
within the area of journalistic discretion. ...” 52 53 In light of this dis
cussion, their attempts to distinguish the 1952 case of Public Utilities 
Commission v. Pollak™ which found governmental action in similar 
circumstances and which should have been decisive, do not seem per
suasive.54

49 See id. at 4694-96. See also id. at 4706-09 (Stewart, J., concurring).
50 Id. at 4694-95; accord, id. at 4707-08 (Stewart, J., concurring).
51 See id. at 4713 (Brennan, J., dissenting); cf. Business Executives’ Move for Vietnam 

Peace, 450 F.2d 642, 651-52 (1971), rev'd sub nom. Columbia Broadcasting Sys., Inc. v. 
Democratic Nat’l Comm., 41 U.S.L.W. 4688 (U.S. May 29, 1973).

52 41 U.S.L.W. at 4695. The first amendment does command particular action in 
some cases, however, as is clear from the decision in Public Utilities Commission v. 
Pollak. 343 U.S. 451, 462-63 (1952); see notes 55-59 infra and accompanying text.

53 343 U.S. 451 (1952).
54 See 41 U.S.L.W. at 4695. In his concurring opinion, Justice Stewart does not even 

attempt to distinguish Pollak individually, but maintains that “[t]he problem before 
us ... is too complex to admit of solution by simply analogizing to cases in very 
different areas.” Id. at 4706 (Stewart, J., concurring).

55 343 U.S. at 453-54.

Pollak involved a privately owned public transport company operating 
in the District of Columbia under a mandate from Congress. At issue 
was the company’s installation of radios in its busses and the broadcast 
of music, news, and commercial advertisements while the busses were in 
operation.55 The Supreme Court held that governmental action could 
be found in the fact that the company was “under the regulatory super
vision of the Public Utilities Commission of the District of Columbia 
which is an agency authorized by Congress” and more particularly in 
that upon receiving complaints from passengers and undertaking an in
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vestigation, the Commission had found that the challenged actions of 
the transport company did not impair the “public safety, comfort and 
convenience.” 56 The parallels between the Pollak situation and that of 
the BEM and DNC cases are evident.57 The FCC, like the Public Utility 
Commission, is an agency authorized by Congress which regulates all 
phases of broadcasting,58 and after considering the petitions of BEM 
and DNC, the FCC made a determination, as in Pollak, that the chal
lenged broadcast policies did not offend the statutory “public interest” 
standard.59

56 Id. at 462.
57 Justice Brennan considers Pollak “virtually identical” to the case at bar. 41 U.S.L.W. 

at 4714 (Brennan, J., dissenting).
58See Communications Act of 1934, 47 U.S.C. §§ 151-609 (1970).
59 See Business Executives’ Move for Vietnam Peace, 25 F.C.C.2d 242, 247 (1970); 

Democratic Nat’l Comm., 25 F.C.C.2d 216, 221-22, 228 (1970).
60 See 41 U.S.L.W. at 4695.
™Ad. at 4714 (Brennan, J., dissenting).
62 See id. at 4695.
63 One commentary suggests that such a balancing process should take place in every 

determination of state action. See Van Alstyne & Karst, State Action, 14 Stan. L. Rev. 
3, 6-8 (1961).

64 Justice Stewart in his concurring opinion also laid emphasis on the potential harm 
to broadcasters’ first amendment interests resulting from a finding of governmental
action, and his analysis suffers from the same failings as that of the Chief Justice. 
Indeed, Justice Stewart’s view of the potential harm is even more serious, and his

Chief Justice Burger attempts to distinguish Pollak on the basis of dif
ferences in the statutory schemes creating the two Commissions and in 
the subject of their regulation—transportation, which normally does not 
involve first amendment interests and communication which inevitably 
does.60 But as Justice Brennan points out in his dissent, in view of the 
similarities between the two situations outlined above, Chief Justice 
Burger “offers nothing more than the proverbial ‘distinctions without 
a difference.’ ”61 Indeed, the Chief Justice’s emphasis on the fact that 
Pollak involved a public facility which itself is unprotected by the first 
amendment,62 rather than on the degree and nature of government in
volvement with the facility, betrays the policy orientation of his conclu
sion that governmental action is not present. In effect, Chief Justice 
Burger has engaged in a balancing process and has determined that any 
advantages to be gained by a finding of governmental action are out
weighed by the harm to the freedom of broadcasters which he envisions 
will result.63 In so doing, he has ignored the active role of the FCC in 
broadcast regulation and in its consideration of the BEM and DNC 
petitions, and has evaded the valid legal precedent of the Pollak deci
sion.64 *
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Certainly, the anticipated effect on the interests of concerned parties 
is not irrelevant to a determination of whether governmental action is 
present. In Columbia Broadcasting System, however, those opposed to a 
finding of governmental action focused excessively on the interests of 
broadcasters and virtually ignored the interests of others in the right of 
free expression by broadcast media. Chief Justice Burger predicts that 
“[jJournalistic discretion would in many ways be lost to the rigid limi
tations that the First Amendment imposes on government. Application 
of such standards to broadcast licensees would be antithetical to the very 
ideal of vigorous, challenging debate on issues of public interest.” 65 
Thus the potential contribution of political or editorial advertisements 
to achievement of that ideal receives no consideration at all. Justice 
Stewart, in his concurring opinion, goes even further and warns that 
“[t]o hold that broadcaster action is governmental action would thus 
simply strip broadcasters of their own First Amendment rights.” 66 His 
view of the governmental action issue is entirely one-dimensional: 
either broadcasters are Government, or they are not, and if they are, then 
they themselves can have no first amendment rights.67 Since this result 
is clearly unacceptable, Justice Stewart considers it unnecessary to dis
cuss in detail the arguments in favor of a finding of governmental 
action.68

avoidance of the legal, non-policy arguments in favor of a finding of governmental 
action, is even more striking. See 41 U.S.L.W. at 4708 (Stewart, J., concurring).

«51 d. at 4696.
™Id. at 4708 (Stewart, J., concurring).
67 See id. Were governmental action declared to inhere in the cases at hand, says 

Justice Stewart, “[broadcasters] would be obligated to grant the demands of all 
citizens to be heard over the air, subject only to reasonable regulation as to ‘time and 
manner,’ ” and would thus be the functional equivalent of common carriers, deprived of 
all discretionary authority over broadcast content. Id. Under this view, the first amend
ment gives total protection to broadcasters or none at all, and the concept of a limited 
right of access is incomprehensible. See id.

68 For example, he mentions Public Utilities Commission v. Pollak in a footnote which 
distinguishes the state action concept as applied to the fourteenth amendment; however, 
he makes no attempt to explain why the decision in Pollak, involving not the fourteenth 
but the first amendment, is not determinative of the BEM and DNC cases. See id. at 4708 
n.ll. See also note 54 supra and accompanying text. Although he devotes some dis
cussion to the degree and nature of federal regulation of broadcasting as a source of 
governmental action, like Chief Justice Burger, he concludes that the discretion allowed 
licensees is more extensive than the degree of regulation and hence a finding of govern
mental action would be contrary to the intent of Congress. See 41 U.S.L.W. at 4707-08.

™ See, e.g., °tl U.S.C. §§ 151-55, 301-30 (1970) (regulation of broadcast licensing and 
license renewal and some control over broadcast content mandated by Communications 
Act); 47 C.F.R. 73.35, 73.119, 73.122, 73.123, 73.131-.139 (1972) (standard broadcast 

The high degree of governmental involvement in the operations of 
the broadcasting industry69 and the FCC’s specific acquiescence in the 
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particular broadcast policies at issue here,70 together with the strong 
precedent set in Pollak, are certainly adequate bases on which to ground 
a finding of governmental action. To hold otherwise is to restrict un
duly the applicability of the Constitution and to create a dangerous 
precedent in today’s world of “big government.” 71 Furthermore, the 
refusal to find governmental action in the circumstances presented by 
Columbia Broadcasting System reflects an unwillingness to give full 
constitutional recognition to the first amendment interests of the public, 
which only a few years ago were declared “paramount” by the Supreme 
Court.72

stations); id. 73.636, 73.654, 73.656-.659, 73.679 (1972) (television broadcast stations). 
See also Cullman Broadcasting Co., 40 F.C.C. 576, 577 (1963) (licensee must present 
opposing views on controversial issues of public importance regardless of inability to 
obtain paid sponsorship); Report on Editorializing by Broadcast Licensees, 13 F.C.C. 
1246, 1250-51 (1949) (enunciation of fairness doctrine).

70 See 25 F.C.C.2d at 248; 25 F.C.C.2d at 228.
71 Indeed, one commentator has suggested that the requirement of state action should 

no longer be a bar to an adjudication of claimed constitutional rights because the in
fluence of government—federal, state and local—is too great today to permit a finding 
of totally “private” action. J. Barron, supra note 9, at 69-74.

12 See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969).
73 Red Lion Broadcasting Co. v. FCC extended first amendment protection in broad

casting to the public at large by holding that the right of the public to receive suitable 
access to social, political, esthetic, moral, and other ideas and experiences constitu
tionally may not be abridged either by Congress or by the FCC. Id. at 390, 392-94. 
However, that case did not raise the issue of a generalized individual right of access 
to the broadcast media. Rather, Red Lion's emphasis was on the constitutionality of 
the fairness doctrine, which has long been recognized as putting the “public interest” 
over the desires of private individuals. See Report on Editorializing by Broadcast 
Licensees, 13 F.C.C. 1246, 1249 (1949).

Chief Justice Burger himself professes to recognize three separate interests in free 
expression—the public’s, the broadcaster’s, and the individual’s—and to put the interest 
of the public above those of either the broadcaster or the individual. 41 U.S.L.W. at 
4696. But then he reasons that the interest of the public is served best by allowing 
maximum freedom of expression to the broadcaster within the confines of the fairness 
doctrine. Id. at 4697. In this way the three interests in effect may be reduced to one— 
that of the broadcast licensee.

Application of the First Amendment

The primary result of an affirmative finding of governmental action 
is that the first amendment interests in free expression in the broadcasting 
area will be entitled to constitutional protection—not only the interests 
of broadcast licensees but also those of the public at large and of in
dividual or group members of the public.73 At issue in the BEM and 
DNC cases is the determination of the parameters of that constitutional 
protection, and in particular, whether the first amendment requires that 
individual or group members of the public have some degree of access 
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to the airwaves as the most effective means of assuring adequate protec
tion of the rights of free expression in modern society.

The special importance to democratic values of the protection ac
corded speech and the press under the first amendment is well recog
nized in our courts.74 More than 50 years ago, Holmes developed his 
notion of a “market” in which ideas compete freely for maximum ac
ceptance.75 Today that concept has won wide acceptance as a funda
mental element in first amendment theory.76 Society, in the meantime, 
has changed greatly, especially in the field of communications. In this 
era of nationwide network radio and television, the soapbox orator has 
become outmoded and his message drowned by the noise of the 
broadcasting media.77 The most effective “marketplace” is no longer the 
public park or the street corner but rather those communications media 
such as broadcasting which reach the widest audience. In this context 
the first amendment concept of an “appropriate forum” acquires special 
relevance. The concept is expressed by Justice Brennan: “we have 
consistently held that the First Amendment embodies not only the ab
stract right to be free from censorship, but also the right of an individual 
to utilize an appropriate and effective medium for the expression of his 
views.”78 The broadcast media represents one of today’s most appro

74 This special importance has achieved doctrinal status as the “preferred position” 
doctrine. Adherents believe that challenges brought under the first amendment must 
prevail unless defeated by a “compelling” state interest, not by one that is merely 
“rational.” See, e.g., Adderley v. Florida, 385 U.S. 39, 48-56 (1966) (Douglas, J., dis
senting); NAACP v. Button, 371 U.S. 415, 438 (1963); Marsh v. Alabama, 326 U.S. 
501, 509 (1946); Thomas v. Collins, 323 U.S. 516, 529-30 (1945); United States v. Caro- 
lene Prods., Co., 304 U.S. 144, 152-53 n.4 (1938); cf. Kovacs v. Cooper, 336 U.S. 77, 90-96 
(1949) (Frankfurter, J., concurring). See generally, Cahn, The Firstness of the First 
Amendment, 65 Yale L.J. 464 (1956); McKay, The Preference for Freedom, 34 N.Y.U.L. 
Rev. 1182 (1959).

75 See Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting) (“the 
best test of truth is the power of the thought to get itself accepted in the competition 
of the market”).

76 A partial listing of references to the marketplace-of-ideas concept would include 
some of the most well-known Supreme Court opinions dealing with the first amend
ment. See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969); New 
York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964); Associated Press v. United States, 
326 U.S. 1, 20 (1945). For example, Justice White stated in Red Lion that “[i]t is the 
purpose of the First Amendment to preserve an uninhibited marketplace of ideas in 
which truth will ultimately prevail, rather than to countenance monopolization of that 
market, whether it be by the Government itself or a private licensee.” 395 U.S. at 390.

77See 41 U.S.L.W. at 4719 (Brennan, J., dissenting).
7*ld. at 4718, citing Lloyd Corp. v. Tanner, 407 U.S. 551, 559 (1972); Tinker v. Des 

Moines Independent Community School Dist., 393 U.S. 503, 512-13 (1969); Amalga
mated Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S. 308, 315 (1968); 
Brown v. Louisiana, 383 U.S. 131, 141-42 (1966); Edwards v. South Carolina, 372 U.S. 
229, 235-36 (1963); Kunz v. New York, 340 U.S. 290, 293-94 (1951); Marsh v. Alabama, 
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priate and effective forums for the communication of ideas.79 Moreover, 
unlike public parks and streets, which have traditionally been upheld as 
appropriate forums for free expression,80 the use of the broadcasting 
media for communication need not be balanced against other public 
uses of the facility, since the primary purpose of broadcasting is com
munication.81 To deny the public its right to a reasonable degree of 
access to the airwaves, therefore, must be interpreted as a serious abridge
ment of the freedom of speech in violation of the first amendment. If 
that amendment means anything at all, it must at least mean this: no 
licensee of the public airwaves may refuse to sell a reasonable amount of 
broadcast time to members of the public seeking to express their views 
on topics of their own choosing.82

326 U.S. 501, 507-08 (1946); Jamison v. Texas, 318 U.S. 413, 416 (1943); Schneider v. 
State, 308 U.S. 147, 163 (1939); Hague v. CIO, 307 U.S. 496, 515-16 (1939). See gen
erally Business Executives’ Move for Vietnam Peace, 25 F.C.C.2d 242, 265-72 (1970); 
Horning, The First Amendment Right to a Public Forum, 1969 Duke L.J. 931.

79 Former FCC Commissioner Nicholas Johnson quotes the following statistics oh 
the ubiquity of television in America today: “[tjhere are 60 million homes in the 
United States, and over 95 percent of them are equipped with a television set. ... In 
the average home the television is turned on some five hours forty-five minutes a day. 
The average male viewer, between his second and sixty-fifth year, will watch tele
vision for over 3000 entire days.” N. Johnson, How to Talk Back to Your Tele
vision Set 13 (1970). But see Jaffe, supra note 9, at 771 (“Broadcasting has at best an 
incremental and at worst a marginal effect on political consciousness”). Professor Jaffe’s 
conclusions are criticized strongly by one commentator on grounds of both outdated 
research materials and improper understanding of the role of the law. Malone, supra 
note 26, at 197 n.15.

so See Hague v. CIO, 307 U.S. 496, 515-16 (1939).
81 See J. Barron, supra note 9, at 132.
82 The Court of Appeals limited its holding to the cases before it—to broadcasters 

who have already opened up their air time to commercial advertising. Business Execu
tives’ Move for Vietnam Peace v. FCC, 450 F.2d 642, 646 (D.C. Cir. 1971), rev’d sub nom. 
Columbia Broadcasting Sys., Inc. v. Democratic Nat’l Comm., 41 U.S.L.W. 4688 (U.S. 
May 29, 1973). This limitation, usually applied in cases involving the voluntary opening 
to the public of essentially private forums, is constitutionally unsound when applied to 
broadcasters whose license to operate is wholly dependent upon the federal government 
and who have no private property or first amendment right in their licenses. See Red 
Lion Broadcasting Co. v. FCC, 395 U.S. 367, 389 (1969); National Broadcasting Co. v. 
United States, 319 U.S. 190, 227 (1943).

Of course, the argument in favor of a right of access becomes even more com
pelling with respect to those broadcast stations which do grant access to commercial 
advertisers, for courts have held that once a forum is opened to the public for purposes 
of communication, the rule of nondiscrimination applies. See Niemotko v. Maryland, 340 
U.S. 268, 272-73 (1951); Lee v. Board of Regents, 306 F. Supp. 1097, 1101 (W.D. Wis. 
1969), aff’d, 441 F.2d 1257 (7th Cir. 1971); Zucker v. Panitz, 299 F. Supp. 102, 104 
(S.D.N.Y. 1969); Wirta v. Alameda-Contra Costa Transit Dist., 68 Cal. 2d 51, 55, 434 
P.2d 982, 985, 64 Cal. Rptr. 430, 433 (1967); Hillside Community Church, Inc. v. 
Tacoma, 76 Wash. 2d 63, 67, 455 P.2d 350, 353 (1969).

Chief Justice Burger attempts to answer the discrimination argument (relied upon
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Studies of the enforcement record of the FCC reveal the inadequacy 
of the existing regulatory scheme for broadcasting.* 83 Although the fair
ness doctrine contains an affirmative requirement that licensees provide 
reasonable time for discussion of controversial issues of public impor
tance,84 criticism of the blandness of the usual television fare has become 
commonplace.85 To maximize their advertising revenue, broadcasters 
are known to seek the “lowest common denominator” in program con
tent and to try to avoid controversy for fear of alienating viewers or 
listeners as potential customers.86 Even more serious are the frequent 

by the Court of. Appeals) by maintaining that not only are controversial issues not 
excluded from broadcast coverage, but they are required to be aired under the Com
mission’s fairness doctrine. 41 U.S.L.W. at 4698; cf. Business Executives’ Move for 
Vietnam Peace v. FCC, supra at 658-62. But, as Justice Brennan points out, the fairness 
doctrine is wholly inadequate to meet the public interest in “receiving ideas and in
formation directly from the advocates of those ideas without the interposition of 
journalistic middlemen.” 41 U.S.L.W. at 4717 (Brennan, J., dissenting). Furthermore, 
the fairness doctrine is limited in scope to “controversial issues of public importance” 
and thus is wholly peripheral to the public’s interest in hearing about “new and gen
erally unperceived ideas and opinions.” Id. In other contexts the Supreme Court has 
given explicit recognition to these interests of the public. See New York Times v. 
Sullivan, 376 U.S. 254, 266 (1964) (paid editorial advertisements in newspapers are “an 
important outlet for the promulgation of information and ideas by persons who do not 
themselves have access to publishing facilities—who wish to exercise their freedom of 
speech even though they are not members of the press”); Associated Press v. United 
States, 326 U.S. 1, 20 (1945) (“[the First] Amendment rests on the assumption that the 
widest possible dissemination of information from diverse and antagonistic sources 
is essential to the welfare of the public”).

83 See Barron, The Federal Communications Commission’s Fairness Doctrine: An 
Evaluation, 30 Geo. Wash. L. Rev. 1, 40 (1961); Mallamud, The Broadcast Licensee 
as Fiduciary: Toward the Enforcement of Discretion, 1973 Duke L.J. 89; Pemberton, 
The Right of Access to Mass Media, in The Rights of Americans: What They Are— 
What They Should Be 284-86 (N. Dorsen ed. 1971); Note, FCC License Renewal 
Policy and the Right to Broadcast, 52 B.U.L. Rev. 94 (1972).

84See Report on Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1249 (1949).
85 Public opinion of television programming is epitomized by the often-heard charac

terization of the television set as a “boob tube” or “idiot box.” See J. Barron, supra 
note 9, at 176.

86 “It is an almost invariable policy of advertisers never to broadcast anything that 
will offend any listeners, not even a single listener if it can be avoided.” C. Schettler, 
Public Opinion in American Society 308 (1960). As Justice Brennan points out, 
“angry customers are not good customers . . . .” 41 U.S.L.W. at 4716.

Although this avoidance of controversy violates one requirement of the fairness 
doctrine, the FCC apparently has never denied a license renewal application on that 
ground. See J. Barron, supra note 9, at 136. Moreover, on several occasions the FCC 
has upheld the reasonableness of broadcasters’ refusals to accept proffered editorial ad
vertisements. See, e.g., Communications Workers of America, 31 F.C.C.2d 841, 842 
(1971) (refusal to sell time to union for messages dealing with contracts under ne
gotiation); Amalgamated Meat Cutters and Butcher Workmen of North America, 
25 F.C.C.2d 279, 280 (1970) (refusal to sell time to union urging boycott and strike; 
held adequately covered in news broadcasts); Radio Enterprises of Ohio, Inc., 15 
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allegations of bias on the part of broadcast licensees.87 Despite the great 
emphasis which the FCC places on the fairness doctrine, the agency has 
employed its primary enforcement sanction, denial of a broadcaster’s 
license renewal application, in only one case.88 Moreover, the fairness 
doctrine, even if enforced more actively, still would be inadequate in 
protecting the first amendment rights of nonbroadcasters, for it is limited 
in application to controversial issues of public importance,89 and the de
termination of what is controversial is solely at the discretion of the 
broadcaster.90 Consequently, not only may new, relatively unexplored 
issues be ignored with impunity, but any topics which the broadcaster 
considers “crackpot,” 91 “insignificant,” 92 or “inappropriate,” 93 may be 
avoided.

F.C.C.2d 1033 (1968), remanded for hearing, 436 F.2d 248, 259 (D.C. Cir. 1970) (license 
renewed despite refusal to sell time to union urging boycott).

87 See, e.g., KAYE Broadcasters, Inc., 25 F.C.C.2d 96 (1970); Brandywine-Main Line 
Radio, Inc., 24 F.C.C.2d 18 (1970), appeal docketed, No. 73-1742, D.C. Cir., July 13, 1973; 
Hawaiian Paradise Park Corp., 22 F.C.C.2d 459 (1970); Miners Broadcasting Service, 
Inc., 20 F.C.C.2d 1061 (1970); KCMC, Inc., 19 F.C.C.2d 124 (1969); Bradley for Mayor 
Comm., 17 F.C.C.2d 996 (1969); Network Coverage of the Democratic Nat’l Conven
tion, 16 F.C.C.2d 650 (1969).

88 See Brandywine-Main Line Radio, Inc., 24 F.C.C.2d 18 (1970), appeal docketed, No. 
73-1742, D.C. Cir., July 13, 1973 (fundamentalist radio preacher denied renewal for 
failure to comply with fairness doctrine and personal attack rules). Professor Barron 
sees the case as a ray of hope for future enforcement. J. Barron, supra note 9, at 133. 
Washington Post staff writer William Greider expresses a less sanguine view in a recent 
article on the nine-year struggle over station WLBT in Jacksonville, Mississippi. See 
Greider, TV Reform Slowing, Washington Post, July 17, 1973, § A, at 1, col. 1. In 
1969, then court of appeals Judge Warren Burger ordered the FCC to invite applications 
for the WLBT license, after determining that the FCC’s decision to grant the license 
renewal application of Lamar Life Broadcasting Company was “not supported by sub
stantial evidence.” Office of Communication of United Church of Christ v. FCC, 425 
F.2d 543, 550 (1969). Judge Burger strongly chastised the FCC for its handling of the 
case since Lamar’s license was first challenged on fairness grounds in 1965. Id. Never
theless, when in April, 1973, an FCC administrative judge concluded hearings on who 
should be granted the permanent license, the selection from the five competing appli
cants was Dixie National Broadcasting Corporation, known more for its “Republican 
flavor” than for community representation. Greiber, supra § A, at 6, col. 1. See gen
erally Parker, “In the Public Interest, Convenience, and Necessity" ... The Broad
casting Industry Meets the People, Civil Rights Digest, Oct., 1972, at 7.

89 See note 82 supra.
90 See Report on Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1250-51 (1949).
91 Brief for Petitioner ABC at 52, Columbia Broadcasting Sys., Inc. v. Democratic 

Nat’l Comm., 41 U.S.L.W. 4688 (U.S. May 29, 1973).
92 Brief for Petitioner CBS at 34, Columbia Broadcasting Sys., Inc. v. Democratic 

Nat’l Comm., 41 U.S.L.W. 4688 (U.S. May 29, 1973).
93 Brief for Petitioner Post-Newsweek Stations at 31, Columbia Broadcasting Sys., 

Inc. v. Democratic Nat’l Comm., 41 U.S.L.W. 4688 (U.S. May 29, 1973).

As Justice Brennan recognizes, “[t]he genius of the First Amendment 
. . . is that it has always defined what the public ought to hear by per
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mitting speakers to say what they wish.” 94 The amendment, conse
quently, encourages the “free and general discussion of public matters 
. . . essential to prepare the people for an intelligent exercise of their 
rights as citizens.” 95 Allowing broadcasters unfettered discretion over 
the choice of topics deserving “fairness treatment” jeopardizes the con
tinued existence of such free discussions.

9441 U.S.L.W. at 4717 (Brennan, J., dissenting).
95Grosjean v. American Press Co., 297 U.S. 233, 250 (1936).
99 The advent of such technological innovations as cable TV suggests that the “scarce 

commodity” argument may be no longer valid. In Red Lion Justice White concludes 
that “[njothing in this record, or in our own researches, convinces us that the resource 
is no longer one for which there are more immediate and potential uses than can be 
accommodated, and for which wise planning is essential.” 395 U.S. at 399. The con
tinuing truth in 1973 of Justice White’s statement that “[s] carcity is not entirely a thing 
of the past” is evidenced by the minimal attention paid this argument in Columbia 
Broadcasting System. Id. at 396; see, e.g., 41 U.S.L.W. at 4690; Brief for Petitioner 
United States and FCC at 40, Columbia Broadcasting Sys., Inc. v. Democratic Nat’l 
Comm., 41 U.S.L.W. 4688 (U.S. May 29, 1973); Brief for Petitioner ABC at 14, 
Columbia Broadcasting Sys., Inc. v. Democratic Nat’l Comm., 41 U.S.L.W. 4688 (U.S. 
May 29, 1973).

97 As Justice White points out in Red Lion, “[rjather than confer frequency 
monopolies on a relatively small number of licensees, in a Nation of 200,000,000, the 
Government could surely have decreed that each frequency should be shared among all 
or some of those who wish to use it, each being assigned a portion of the broadcast 
day or the broadcast week.” 395 U.S. at 390-91. If Congress had done so, the con
cept of broadcasters as “press” undoubtedly would never have arisen. See note 105 
infra and accompanying text.

98 Professor Kalven found only eight Supreme Court cases in which broadcast pro
gramming was discussed at all, and only one in which the mention of first amendment 
applicability was more than dicta. Kalven, supra note 2, at 38-41; see National Broadcast
ing Co. v. United States, 319 U.S. 190, 226-27 (1943). The Court in National Broad
casting dismissed the notion that federal license requirements infringed on broadcasters’ 
first amendment rights. Id.

99 See Communications Act of 1934, ch. 652, § 309(a), 48 Stat. 1064, as amended, 47
U.S.C. § 309(a) (1970); Radio Act of 1927, ch. 169, 9, 11, 44 Stat. 1162, 1166, 1167,
repealed, Act of June 19, 1934, ch. 652, § 602(a), 48 Stat. 1102.

The first amendment rights of broadcasters can no more be ignored 
than can those of the public. Generally, the rights of free speech and a 
free press appear as two parallel aspects of the primary right of free ex
pression. In the broadcasting area, however, with its built-in spectrum 
limitations96 and its congressionally devised regulatory scheme,97 these 
two parallel rights converge and must compete with one another for 
broadcast time.

Prior to the Red Lion case in 1969, the Supreme Court’s consideration 
of the applicability of the first amendment to broadcasting had been 
infrequent and limited to the first amendment rights of broadcast li
censees.98 Those rights were by no means absolute but always were 
restrained by the statutory “public interest” standard.99 The FCC has 
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used this standard as a basis for promulgating a number of regulations 
covering both economic100 and program101 operations, which substantial
ly restricted licensee discretion in many diverse areas. In upholding the 
validity of one such restriction, the fairness doctrine, against both statu
tory and first amendment attack, Red Lion cut broadly into broad
casters’ rights and left no doubt as to the existence of the public’s first 
amendment rights in the broadcasting area.102 Thus the process of ac
commodation that was begun by the FCC under a statutory mandate 
that licensees operate in the public’s “interest, convenience, and neces
sity” 103 now must be reconsidered in light of the competing first amend
ment interests of the broadcaster, the listening public, and the individual 
who seeks a forum.104 *

100 A well-known example of regulations affecting the economic aspects of broad
casting is found in the Chain Broadcasting Regulations, promulgated in 1941, and 
covering station network affiliation. 47 C.F.R. §§ 73.131-.138, 73.231-.238 (1972); see 
National Broadcasting Co. v. United States, 319 U.S. 190 (1943) (Chain Broadcasting 
Regulations upheld).

101 The prime example of rulings and regulations restricting licensees’ discretion in 
the area of program content are those issued under the guise of the fairness doctrine. 
See Cullman Broadcasting Co., 40 F.C.C. 576 (1963); 47 C.F.R. §§ 73.123, 73.300, 73.598, 
73.679 (1972); Report and Statement of Policy re Commission en banc Programming 
Inquiry, 25 Fed. Reg. 7291 (1960); Report on Editorializing, 13 F.C.C. 1246 (1949).

102 See 395 U.S. at 388-90.
10347 U.S.C. § 309(a) (1970). These provisions were balanced by section 326 of the 

Communications Act. See id. § 326.
104 Both Chief Justice Burger and Justice Brennan recognize the necessity for making 

such an accommodation of competing first amendment interests. See 41 U.S.L.W. at 
4690 (Burger, C.J.); id. at 4711 (Brennan, J., dissenting). According to Justices Douglas 
and Stewart, however, no accommodation is necessary, since the first amendment here 
protects only the freedom of the broadcaster under the free press clause. Id. at 4699 
(Douglas, J., concurring); id. at 4706 (Stewart, J., concurring).

There is no inconsistency between the right of the public to become informed through 
exposure to diversified mass media and the right of individual members of the public 
to express themselves in an appropriate communications forum. To allow access to the 
airwaves by individuals or groups seeking to express their views on topics of their 
choice can serve only to increase the range and variety of information made available 
to the public via broadcasting.

Chief Justice Burger sees a potential conflict between the interests of the public and 
those of the individual. Burger views the public as a “captive audience,” unable to 
avoid exposure to electronic media and, thus, unable to avoid the barrage of editorial 
advertisements which a right of individual access would foster. Id. at 4698. The weak
ness of his argument is demonstrated by his unelaborated declaration that “[i]t is no 
answer to say that because we tolerate pervasive commercial advertisements we can 
also live with its political counterparts.” Id. Judge Wright, speaking for the circuit 
court majority, had another point of view. “In the end, it may unsettle some of us 
to see an antiwar message or a political party message in the accustomed place of a 
soap or beer commercial. But we must not equate what is habitual with ' what is 
right—or what is constitutional. A society already so saturated with commercialism 
can well afford another outlet for speech on public issues. All that we may lose is some 
of our apathy.” 450 F.2d at 665-66.
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The early identification of broadcasters with the press105 has delayed 
recognition of the interests of nonbroadcasters in the use of air time. The 
tradition of a free press is extraordinarily strong in America, and any in
fringement upon freedom of the press is feared as a threat to the entire 
structure of democratic society.106 To be sure, broadcasters are subject 
to greater restrictions than are newspapers, on the theory that the broad
cast spectrum is a “scarce resource” 107 whose regulation is necessary to 
protect the public interest.108 Nevertheless, resistance to each new re
striction is strong and often rests on the claim of interference with the 
freedom of the “electronic press.” 109

105See United States v. Paramount Picture, Inc., 334 U.S. 131, 166 (1948).
106See 41 U.S.L.W. at 4699-700 (Douglas, J., concurring). Some limitations on the 

freedom of the press, however, have been upheld. See, e.g., Pittsburgh Press Co. v. 
Pittsburgh Comm’n on Human Rights, 41 U.S.L.W. 5055, 5058-59 (U.S. June 21, 1973); 
Associated Press v. United States, 326 U.S. 1, 19-20 (1945); National Broadcasting Co. v. 
United States, 319 U.S. 190, 226-27 (1943).

107 Some commentators have suggested that today newspapers, too, are becoming a 
scarce resource. See, e.g., Barron, Access to the Press—A New First Amendment Right, 
80 Harv. L. Rev. 1641, 1644-45 (1967); Loevinger, supra note 1, at 295; Note, Resolving 
the Free Speech-Free Press Dichotomy: Access to the Press Through Advertising, 22 
U. Fla. L. Rev. 293, 296, 315 (1969); cf. 41 U.S.L.W. at 4703 (Douglas, J., concurring). 
Professor Barron argues strongly that the public should have a right of access to news
papers as well as to the broadcasting media. J. Barron, supra note 9, at 6-7. See also 
Note, supra at 314-15. Another commentator feels that regulation of newspapers is an 
idea whose time has not yet come. See Mallamud, supra note 83, at 128-29. The Supreme 
Court of Florida recently has found constitutional a 1913 statute which requires news
papers to print the replies of candidates whom they criticize in editorials. Tornillo 
v. Miami Herald Publishing Co., 42 U.S.L.W. 2073 (Fla. July 18, 1973). But see 
Opinion of the Justices, 42 U.S.L.W. 2074 (Mass. July 13, 1973) (proposed bill that 
newspapers publishing paid political advertisements for one candidate must publish 
paid advertisements for all opponents would violate first amendment).

Not surprisingly, the Florida decision has received vociferous criticism from the 
press. See, e.g., Gartner, A New Cloud for the First Amendment, Wall Street Journal, 
July 30, 1973, at 10, col. 4; Mehler, Newspapers Blast Florida Ruling as Serious Threat, 
106 Editor & Publisher No. 30, July 28, 1973, at 9; N.Y. Times, July 21, 1973, at 20, 
col. 1.

108 All agree that the period of nonregulation prior to 1927 resulted in chaos. See 
41 U.S.L.W. at 4691; National Broadcasting Co. v. United States, 319 U.S. 190, 211-13 
(1943).

109See 41 U.S.L.W. at 4706 (Stewart, J., concurring).
no See 395 U.S. at 390.
ill As Justice Brennan cautions, “[tjhis is not to say, of course, that broadcasters 

have no First Amendment interest in exercising journalistic supervision over the use 

The shift in emphasis to the “paramount” first amendment interests of 
the public mandated by Red Lion110 provides a much stronger ground 
than the scarce resource argument on which to base limitations on 
the journalistic freedom of broadcasters. However, recognition of 
the public’s constitutional rights does not permit elimination of that 
freedom entirely.111 The new emphasis provides strong constitutional 
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underpinnings for restrictions formerly justified under the statutory 
public interest standard and requires that the constitutional rights of 
nonbroadcasters be given their proper weight.112 This analysis inexora
bly leads to the conclusion that an individual right of access to broad
cast time, not unlimited but reasonable in light of the competing interests 
involved, is constitutionally compelled.

of their facilities. On the contrary, such an interest does indeed exist, and it is an interest 
that must be weighed heavily in any legitimate effort to balance the competing First 
Amendment interests involved in this case.” 41 U.S.L.W. at 4720 (emphasis in original).

112 Chief Justice Burger would accord the constitutional rights of nonbroadcasters 
very little weight indeed. He first analogizes the process of balancing the various first 
amendment interests to walking a tightrope. Id. at 4691. But then, whenever he must 
choose between leaving broadcasters alone or imposing upon them further govern
mental regulation, he favors the first course. Even though the proposed regulation 
is intended to protect recognized constitutional rights, Chief Justice Burger objects 
on the ground that it was Congress’ intention to weight the balance on the side of 
maximum broadcaster discretion. See id. at 4691. According to the Chief Justice, the 
constitutional rights of nonbroadcasters receive adequate protection under the fairness 
doctrine, which allows broadcasters great discretion in meeting fairness requirements 
and thus is within Congress’ mandate. See id. at 4692-94. This analysis neglects the 
interests of those whose views are ignored, misrepresented, or poorly presented in the 
broadcast media. In effect, the freedom of speech of these members of the public is 
abridged.

113 47 U.S.C. § 315(a) (1970) (a broadcaster must provide equal broadcast time to 
opponents of any political candidate who has been allowed time outside of newscasts).

11447 C.F.R. §§ 73.123, 73.300, 73.598, 73.679 (1972) (persons who have been attacked
over the air and opponents of political candidates who have been endorsed by the 
station over the air must be given adequate broadcast time in which to reply).

116 47 U.S.C. § 312(a) (Supp. II, 1972) (no station may refuse to sell broadcast time 
to a legally qualified candidate).

H6 Former Commissioner Johnson has suggested that the fairness doctrine could 
be suspended with respect to an individual right of access. Democratic Nat’l Comm., 
25 F.C.C.2d 216, 235 (1970) (Johnson, Comm’r, dissenting). Such a course would be 
unnecessary to protect the first amendment interests of broadcasters and would be ex
tremely harmful to the constitutional rights of the public recognized in Red Lion.

A limited right of access would not affect unduly the broadcasters’ 
own first amendment interests in exercising control over their stations’ 
programming content. Individual access to broadcast time already is 
required in a number of statutes and regulations: the “equal time” pro
vision of the Communications Act;113 the “personal attack” and political 
editorializing regulations of the FCC;114 and the 1972 Campaign Com
munications Reform Act amendment to the Communications Act.115 
The discretionary authority of broadcasters still would be limited by 
the fairness doctrine, which would continue116 to protect the right of 
the public at large to be informed on all sides of important issues. The 
major differences would lie in the increased initiative accorded individ
ual members of the public in the use of broadcast time. Certainly, broad
casters would retain full control over the major share of broadcast time,
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The Constitution would not permit an unlimited right of access, for 
then the broadcaster’s interest in his own free expression would be total
ly without protection. A limited right of access would take from the 
broadcaster very little discretion not removed already in the name of 
the public interest and would protect the first amendment interests of in
dividuals which hitherto have been ignored.

Both the court of appeals117 and the dissenting opinion in Columbia. 
Broadcasting System118 propose that a mandatory right of access be re
stricted to broadcast stations which already have opened up their air
waves to the commercial public. According to this argument, a rule 
prohibiting commercial licensees from refusing to sell time for editorial 
advertisements would have no adverse effect on the broadcasters’ first 
amendment rights. Those rights customarily are exercised during pro
gramming time, not during the commercial time affected by the limited 
right of access, since the licensee has little control over the content of 
commercial messages broadcast over his station.119 The Constitution, 
however, does not support this reasoning. If the first amendment requires 
that individual members of the public be given an opportunity to broad
cast their views over the public airwaves, this opportunity should apply 
to all licensees of those airwaves, regardless of their policies with respect 
to soap and beer commercials. Moreover, the effect on broadcaster^, 
although minimal,120 would be more than proponents of this argument 
suggest. The principle of Banzhaf v. FCC121 in which the fairness 
doctrine was found to require that the views of anti-smokers be aired 
to counteract cigarette commercials, surely must extend to noncommer
cial advertising. Broadcasters would have to pay attention to the message 
of those advertisements, both to insure that opposing views are covered 
under the fairness doctrine and to see that their air time is not saturated 
with only one or two points of view.122

The recognition of additional first amendment rights in the broad
casting area, begun by Red Lion in 1969, requires that the Government 
be prepared to protect those rights by new regulations where neces
sary.123 Furthermore, whenever competing rights must be accommo- 

H7 450 F.2d at 662-63. ~ ~
118 41 U.S.L.W. at 4720 (Brennan, J., dissenting).
119 See id.\ 450 F.2d at 654.
iso See notes 113-116 supra and accompanying text.
121 405 F.2d 1082 (D.C. Cir. 1968), cert, denied, 396 U.S. 842 (1970)
122 Of course, the opportunities for censorship by broadcasters in determining wheh 

the saturation point has been reached are enormous, but no greater than under the 
present system where the broadcaster himself has the entire initiative as to what issues 
will be presented, how, and by whom.

123 See T. Emerson, Toward a General Theory of the First Amendment 38 (1966) ; 
T. Emerson, supra note 1, at 627; Barron, An Emerging First Amendment Right of 
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dated through governmental regulation, problems of implementation in
evitably arise.* 124 The existence of such problems, however, cannot be 
accepted as a basis for denying protection to constitutional rights. Chief 
Justice Burger argues against a right of access because he fears that the 
views of the wealthy or of one political party will be allowed to 
dominate; he is unwilling to give the FCC an opportunity to attempt to 
design regulations which will avoid these pitfalls.125 Another approach 
appears in Red Lion, where the FCC already had issued a set of regula
tions, and the Court declined to pass prematurely on their constitution
ality by envisioning the most extreme applications conceivable.126

Access to the Media?, 37 Geo. Wash. L. Rev. 487, 509 (1969); Note, supra note 107, at 
305.

124 Those problems most frequently cited are fear of dominance by the wealthy or 
by one or two points of view and excessive government interference with broadcasting 
in violation of the guarantee of freedom of the press. See 41 U.S.L.W. at 4696-97.

125 Id.
126 See 395 U.S. at 396.
127 Office of Communication of United Church of Christ v. FCC, 425 F.2d 543, 548 

(D.C. Cir. 1969).
128 Since the Columbia Broadcasting System decision was handed down, at least

one more radio station has adopted a policy against political advertising. See Washing
ton Post, July 3, 1973, § A, at 2, col. 3. .. r .. T1'

129 395 U.S. at 375.

Conclusion

In order to ensure the effectiveness of the first amendment in the 
twentieth century, the right of free speech guaranteed to all Americans 
must include a right of access, within reasonable limits, to the broad
casting media. Given “[t]he infinite potential of broadcasting to in
fluence American life,” 127 without access to radio and television, the free 
speech guarantee extends only to the few to whom the Government has 
granted broadcast licenses. Since Red Lion, the first amendment rights 
of nonbroadcasters are entitled to full constitutional protection and 
cannot be restricted to a right to receive information on those topics 
which the broadcaster in his sole discretion determines are “controversial 
issues of public importance.” Nor can broadcasters be allowed total 
control over the manner in which issues are presented over the air. To 
do so is to foster censorship by the broadcaster, a public licensee, out of 
an exaggerated fear of censorship by the Government.128 Like the per
sonal attack and political editorializing rules upheld in Red Lion, an in
dividual right of access will “enhance rather than abridge the freedoms 
of speech and press protected by the First Amendment.” 129 Permitting 
broadcasting licensees to place an absolute ban on editorial advertising, 
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on the contrary, is a clear abridgement of free speech in violation of the 
first amendment.

Because of the inability of the Court to reach agreement on the 
governmental action issue in Columbia Broadcasting System, Inc. v. 
Democratic National Committee, the majority opinion is not decisive 
on the vital issue of protection of the first amendment rights of non
broadcasters.130 Had the Court given serious consideration to those 
rights, the broadcasters’ censorship policies challenged by BEM and 
DNC could not have been upheld. In a future case, the governmental 
action issue will appear again; hopefully, at that time the Supreme Court, 
Congress, or the FCC will give the free speech rights of nonbroadcasters 
the protection which the Constitution demands.

iso See note 14 supra and accompanying text.

Gray W. Wilson



BOOK REVIEWS
The American Courthouse: Planning and Design for the Judicial 

Process by The American Bar Association and The American In
stitute of Architects Joint Committee on the Design of Courtrooms 
and Court Facilities, A. Benjamin Handler, Project Director. Ann 
Arbor, Michigan: Edwards Bros., 1973. Pp. 320. $40.00.

In its most prosaic sense a courthouse is merely an office building for 
judges and their supporting court functionaries, and a neutral meeting 
site for adverse parties. Nonetheless, the very physical structure which 
houses the court influences the administration of justice by embodying 
underlying values and expressing policy decisions which are impressed 
both upon those who work within its walls and those affected by its 
operations. Thus, the design of the structure is an event requiring the 
expression of views on behalf of all of its users: parties, witnesses, 
jurors, and court functionaries, as well as lawyers and judges.

Buildings traditionally have asserted values and served policy pur
poses. Consider the grandeur Louis XIV consciously expressed in Ver
sailles and the effect of this structure on the life revolving around it in 
diminishing the role of the French nobility and centralizing power in 
the monarchy. The medieval cathedral dominated its environs making 
unmistakably clear to lord and serf the role of the preeminent institution 
of the age, the Church. Expressions of a period’s mood, attitudes and 
values are proclaimed in the monumental railway terminals of the late 
19th century, the Movie Palaces of the 1920’s, and the cultural centers 
and sports stadia now proliferating throughout the country.

Here, in the construction of courthouses, Law and Architecture meet. 
Examining what each may expect and require of the other is the pur
pose of The American Courthouse, the product of a project jointly 
sponsored by the American Bar Association and the American Institute 
of Architects. The study sets forth, in a competent and thorough man
ner, “design criteria” for judicial facilities. It properly recognizes that 
both a physical setting and the manner in which operations are con
ducted therein, affect the performance of the judicial system.

To establish these design criteria The American Courthouse first con
siders the objectives and operations of the judicial system. Planning re
quirements are then presented for the general trial court and the spe
cialized judicial functions, including the probate system, bankruptcy,

I 377 ] 
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and traffic courts.1 The basic physical concerns in the design of any 
courthouse are given specific treatment: establishment of criteria for a 
satisfactory physical environment dealing with lighting, air condition
ing, and acoustics; application of technology to the efficient handling 
of information by use of computers, electronic recording devices, and 
microfilm; and the incorporation of adequate security provisions for 
cases involving an unruly defendant or a cause célèbre.2 The conclud
ing portions of the volume depict examples of significant courthouse 
architecture from the colonial to the contemporary periods.3 The Amer
ican Courthouse, however, is substantially more than a checklist of the 
complex and varied activities which occur within the courthouse. It is 
a major effort to understand the courthouse through the application of 
systems analysis. At least for this decade this volume will serve as the 
prime reference guiding the construction of courthouses. In a sense, the 
Law will live under its roof.

1 The American Courthouse 11-173 (1973).
2 Id. at 177-228.
3 Id. at 229-300.

To describe the volume requires explanation of the use of systems 
analysis in the administration of justice, a method which relies heavily 
on descriptive and quantitative data. To criticize the volume requires 
an appreciation of abstractions: values and their embodiment in policy 
decisions.

The Systems Approach

Traditionally, the law is concerned with procedures but rarely with 
systems. Thus, legislative bodies and courts establish endless procedures 
setting forth, inter alia, the circumstances and form for filing complaints, 
answers, motions, depositions, and pretrial statements, noticing appeals, 
and requesting hearings. As the cases and treatises devoted solely to 
procedural rules attest, procedural concerns are limitless. Rarely, if 
ever, is either the impact of a procedural change on the entire judicial 
process considered or the actual conduct spawned by the procedure 
recognized, as distinguished from the idealized conduct which the pro
cedure envisioned.

Systems analysis concerns the collection of qualitative and quantita
tive data in order to describe actual conduct within a given system and 
assess the direct impact and the peripheral effects arising from such con
duct. For example, pretrial procedures were instituted to reduce the 
amount of time required for trial by narrowing the disputed issues and 
facts between the adverse parties or, perhaps, to provide an opportunity 
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for settlement of a case prior to trial. Systematic analysis has shown that 
such pretrial procedures, at best, offer inconclusive benefits, are time 
consuming, and that the actual conduct of participants is not in ac
cordance with assumptions and expectations.4

4 M. Rosenberg, The Pretrial Conference and Effective Justice: A Controlled 
Test in Personal Injury Litigation (1964). . : r •

In The American Courthouse^ the system is the courthouse with each 
component described and analyzed to determine the needs of both the 
parts and the resulting whole. For instance, to understand a most visible 
type of courthouse activity, the criminal jury trial, requires both an 
examination of occurrences within the courtroom and of the entire crim
inal justice process which begins with arrest and ends when a defendant 
is finally released from all judicially imposed restraints. The interim 
occurrences and alternative possibilities are numerous, beginning with 
charging (whether the act is to be treated as a misdemeanor or felony) 
and continuing through booking, fingerprinting, initial court appearance, 
appointment of counsel, interviews, motions, hearings, plea negotiations, 
etc. A flow chart graphically sets forth the principal and alternate routes 
through the process. In turn, separate aspects of a criminal justice flow 
chart are similarly analyzed. For example, to comprehend the grand 
jury aspect necessitates an analysis of the process for the selection, noti
fication and impaneling of jurors, the presentation of cases for its con
sideration, deliberation, and final action. Functioning together with the 
grand jury are the prosecutor who presents the cases, the reporter who 
records the proceedings, and the bailiff who guards its secrecy, plus 
clerical personnel. Each is a member of a larger organization enmeshed 
in the operations of the court and requiring space and contact with other 
personnel, either visual, as in the case of the reporter recording the pro
ceedings, or through some technological mode as commonplace perhaps 
as a telephone.

Having considered both the total and the individual aspects of the 
process, separate patterns of activity must be defined and measured to 
determine, for example, allocations of space. Each space has its own 
dominant characteristics—a detention area for prisoners will certainly 
differ from the courtroom—yet when the prisoner is brought to trial, 
a means for the transition must be incorporated into the structure so 
that the courtroom proceedings may commence, recess, or be completed 
promptly and the prisoner may be treated humanely yet denied the 
opportunity to escape. Recognizing the volume of interchanges between 
spaces allows certain decisions. For example, where considerable move
ment of persons between spaces is required, relative proximity of such 
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spaces is desirable. Where high volumes of witnesses, jurors and parties 
enter a courthouse but relatively few appear at a trial, the location of 
such volume operations at the street level is sound and minimizes the 
ebb and flow of persons throughout the remainder of the courthouse.

Technology allows some flexibility. If communication between per
sons does not require face to face contact, then a telephone may be 
utilized and proximity of spaces is not required. A computer terminal in 
each courtroom allows instantaneous transmission of information, far 
different from the transmission of case files by messengers where the 
possibility for misplacement or delay are greatly increased. Within the 
courtroom itself the spaces must be designed to maximize visual and 
audio communications, movement of people and document transfer. The 
patterns of activity in the courtroom also are subject to analysis and 
diagrammatic representation. Each participant will have different re
quirements and relations with others. A defendant, unless testifying, has 
no contact with the prosecutor, and little direct communication with 
the judge, although judge and prosecutor will be in frequent commu
nication with each other. Other detailed observations within the court
house will form the basis for important design considerations. From 
these, tentative design decisions are made which must be tested from 
the vantage point of different users, as is true in any structure. An air
port may earn the praise of pilots but be cursed by passengers, and a 
hospital may provide the medical staff with all its desires but cause mas
sive inconvenience to patients. Therefore, a lawyer or a judge should 
attempt to view a courthouse from an unfamiliar perspective, such as 
that of a witness or juror, by envisioning the activities required for these 
roles, and judging the ease or lack of confusion which accompanies 
accomplishment of the respective responsibilities. After considering these 
interrelationships with other users of the courthouse, a judgment can 
be made as to whether the particular courthouse “works” for each user 
group. The primary accomplishment of The American Courthouse is 
in fostering such an understanding of the component systems and their 
interrelationships, thus enabling courthouse planning committees and 
architects to design courthouses which “work.”

Values

The American Courthouse pointedly eschews any purpose “to phi
losophize on the subject of Justice with its political and social ramifica
tions” 5 and does not undertake to raise directly or discuss extensively 
many vital questions of values and policy. By so narrowly defining its 

5 The American Courthouse, supra note 1, at vii.
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scope, the need remains for a companion volume to consider the values 
of the courthouse. Even the seemingly simple decision of defining who 
will be housed in a courthouse is in large measure a matter of values. 
The strictest interpretation of separation of powers, consistently applied 
at all levels, would suggest a courthouse containing only the judges and 
the clerical and administrative officials who serve in the processing of 
cases. Throughout the country, however, many courthouses provide 
facilities for representatives of all of the governmental functions within 
the locale, including administrative and legislative bodies, licensing, law 
enforcement, and record keeping for birth, marriage, death, and land 
transactions. The American Courthouse, in making a seemingly unde- 
batable suggestion that a courthouse should have space for the staff of 
the prosecutor and the public defender as support agencies closely re
lated to the operation of the criminal courts, is making a conclusion 
based on principles of efficiency. The question which, at the least, must 
be raised and considered is whether the presence of the prosecution 
within the physical structure suggests an alliance of interest between 
two functions, prosecuting and judging, so as to affect the holders of 
these respective offices in fulfilling their duties. Moreover, does this 
cohabitation affect views of the public regarding the judiciary’s absolute 
independence? To underscore this point, no one would seriously recom
mend housing the Attorney General or the Criminal Division of the 
Department of Justice with the Supreme Court.

As for the public defender, location within the same structure as the 
judiciary and the prosecution will, in the eye of the cynic at least and 
perhaps in a more practical manner, compromise the public defender’s 
obligation to represent a client’s interests. As a result of constant prox
imity, the public defender may bend more easily to the close and insistent 
institutional pressures to dispose speedily of cases. Further, some wit
nesses and defendants may be reluctant to provide information to the 
oublic defender if it is connected too closely with the courthouse and 
aw enforcement—all to the detriment of the interests of the defendants.

The presence of detention facilities within the courthouse or imme
diately adjacent thereto for keeping prisoners overnight or for extended 
periods also requires a weighing of values. While it is undeniably effi
cient, do the courts become portals to the prisons if such a linkage is 
physically manifested in the structure? Steel bars on courthouses or 
nearby may suggest a weakening of the presumption of innocence.

To what extent is it desirable to make special provisions so that a 
witness may testify before the grand jury or confer with the prosecutor 
and arrive and leave the courthouse while avoiding the news media?
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Provision for numerous ingresses and egresses, arrival in an underground 
garage, and private elevators can increase the possibility for avoiding 
detection. On the other hand, a limitation of access routes to the court
house will increase public knowledge of activities in cases of major pub
lic concern. Thus, architecture can affect the relationship between the 
press and the judicial process.

The decision to house trial and appellate courts in the same structure 
raises questions of values. Will justice be better served if the separate 
identities of these courts are maintained to the maximum extent and if 
the chance contact between trial and appellate judges is minimized by 
providing separate lounges, libraries, and dining facilities. Notwithstand
ing the insistent dictates of economy, at the least a courthouse should 
be designed so as to separate offices with different purposes. The de
marcation between the judicial part of the structure from the prosecutor 
or public defenders should be visible and impressed upon the most casual 
bystander.

An examination of existing courthouses readily will establish the values 
and policy decisions already incorporated in the structure, whether con
sciously or unconsciously. Consider a courthouse, otherwise expensively 
constructed, where no directional signs or manned information booths 
exist to guide the witness, juror, party, or citizen unacquainted with the 
structure; where facilities for the comfort of witnesses and jurors are 
either non-existent or inadequate; where attorneys must interview clients 
in the corridors or in crowded detention facilities and where attorneys 
do not have even such amenities as lockers for temporary storage of 
their coats and briefcases. Contrast that with the spacious judicial cham
bers, each with private showers, and monumental courtrooms assigned 
on a permanent basis to each judge, whether or not he is fully active or 
retired; courtrooms utilized for activities which are attended by few 
members of the public at which the jury boxes are often vacant. Such 
a structure is designed by judges or persons who accept a judge
centered view of this universe. Courthouse planners who recognize that 
the judicial process has many elements, and that each of the users of 
the courthouse (parties, witnesses, lawyers, judges, court functionaries, 
citizens), whether or not housed there, is entitled to a measure of ac
commodation would construct a courthouse far different in its physical 
structure and orientation.

Without exaggerating the point, the courtroom itself is subject to the 
same analysis. The height of the judge’s bench expresses a view of the 
role of the court and provides an advantage much like that found by 
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political and military leaders on horseback throughout the centuries. A 
judge seated at a conference table with the adverse parties is less for
midable and generally acts in a less imperious manner than one seated on 
high. The American Courthouse does observe: “[historically, there 
has been a shift from viewing the judge as a remote, authoritarian figure 
to thinking of him as an active participant working toward the solution 
of human needs. The trial judge, in particular, is closer to the human 
condition and more immersed in the tremendous variety of human prob
lems than any of his colleagues.” 6 The book, however, does not con
sider to what extent appearance before a judge should instill awe or 
what the consequences are of reinforcing, even in the best of judges, a 
monarchical view of their role in dispensing judgments from above. Only 
the strongest character can resist imperial urges and if, as is commonly 
suggested, the shape of a table can affect the course of negotiations— 
round or oval tables are supposed to be more conducive to compromise 
than square or rectangular ones, where the lines are more strictly defined 
—then, certainly, the height of the judge’s bench is a matter worthy of 
concern.

6 Id. at 59.
7 Id. at 27.
8 Id. at 30.

As with many policy decisions, these are all matters requiring the 
greatest understanding of facts, of people, of society, and at different 
times the conclusions may differ. If a need exists to instill a sense of 
awe, then, to overstate the point, perhaps judges should be raised on 
platforms surrounded by leaping flames and billowing banners; if, in 
another era, judges have lost a sense of origins—from whence power flows 
in a self-governing society—then simplicity should prevail, the bench 
lowered, and the courtroom constructed on modest dimensions. But the 
society must know that these are statements about the judicial condition 
and are consciously made.

The American Courthouse lacks because it does not flag these numer
ous policy questions and decisions on values but relies rather on making 
occasional prescriptions, to wit:

(1) The judges “should be elevated to some extent but not so high as 
to make them appear remote and aloof from the proceedings.” 7

(2) The public seating in most courtrooms need be only sufficient 
“to accommodate relatives and friends of the defendant or people di
rectly related to the case.” 8
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(3) The legal aid organization “should take place in an environment 
which is planned to foster a relationship of confidence between attorney 
and client.” 9

(4) “Well intentioned judges [of the juvenile courts] trying to be 
friendly and fatherly all too often fail to capture the attention of the 
juvenile. On the basis of evidence from children themselves, a degree of 
dignity, formality, and a show of authority are needed.” 10

(5) The “development of adequate security provisions does not mean 
that the court facility will or should look like a prison.” 11

9 Id. at 88.
10 Id. at 123.
11 Id. at 219 et seq.
* A.B., Harvard College, 1957; LL.B., Harvard Univ. Law School, 1960. Admitted to 

practice in the District of Columbia and Texas. Adjunct Professor of Law, Georgetown 
University Law Center.

These prescriptions do not make clear to those who will build our 
future courthouses the immense significance of their decisions. Tradi
tional values must be searchingly examined while new values must be 
discovered and appraised. Just as the English dock, where the defendant 
stands alone throughout the trial, was discarded here, so now the role of 
the courthouse as an educator of civic values must be stressed. A court
house which values its educational role should encourage students and 
adults to learn about the judicial process by utilizing displays, movies, 
and guided tours. Explanation of court procedures and occurrences 
could occur during the actual trial by utilizing earphones for spectators 
with narration from a soundproofed booth or by placing groups in a 
room where the trial would be viewed through one-way glass so as to 
allow informed comment on the proceedings.

Unless loudly signalled, these and other values which must be con
sidered in designing a courthouse may be ignored by the architects and 
planning committees who design courthouses. Perhaps The American 
Courthouse will issue a pocket-part supplement and suggest the range 
of policy choices which must be made, the underlying values which a 
particular choice suggests, and suggested resolutions. For unless the 
benefits of a systematic analysis merge with an understanding of values, 
the structure of the American courthouse will rest on an uncertain 
foundation.

David Epstein*
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Rights and Liberties in the World Today by Ivo D. Duchacek. Santa 
Barbara, California: The American Bibliographical Center—Clio 
Press, 1973. Pp. 269. $4.95.

“Of all the loose terms in the world, ‘liberty’ and ‘right’ are among 
the most indefinite.” From the point of view of comparative law and 
social science, the situation has changed little since the time of Edmund 
Burke’s famous comment in 1789. Today, the terms civil rights and 
civil liberties are neither precise nor technical designations. As phrases 
much used in daily parlance, they are surprisingly devoid of agreed- 
upon meaning and their legal and colloquial usage differs from country 
to country. Until the recent publication of Ivo Duchacek’s Rights and 
Liberties in the World Today, the complaint of Moses Moskowitz re
mained unanswered that human rights as a matter of any but parochial 
national concern are “an untrodden area of systematic research.” Even 
more ignored than the study of international law developments regarding 
human rights is comparative work, although two serious regional studies 
have been completed,1 two scholarly journals have been founded to 
review human rights progress,2 and a casebook exists.3 Since the com
parative study of rights and liberties is academically underdeveloped, 
Professor Duchacek’s volume is a timely contribution.

1 D. Bayley, Public Liberties in the New State (1964); Politics and Civil Liberties 
in Europe (R. Bunn & W. Andrews ed. 1967).

2 Human Rights, American Bar Association, New York; Revue des droits de l’homme, 
International Institute of Human Rights, Strasbourg.

3 T. Franck, Comparative Constitutional Process (1968).

Duchacek’s work is a comparative study of the political, economic, 
and social rights and liberties embodied in the national constitutions of 
the Western, Communist, and Third World countries. Analysis of over 
100 bills of rights makes the book an apt paperback supplement for con
stitutional law and comparative law and politics courses. As a consistent 
theme, the author compares constitutional promise against actual prac
tice and scrutinizes the political motives and ideological assumptions of 
modern constitution makers. Given the universal scope of the book, it 
is not surprising that many topics are treated with an occasionally an
noying brevity which, however, is offset by anecdotal illustration in lieu 
of exhaustive analysis.

While philosophically the liberal tradition tends to see freedom as a 
broad seamless unit (Patrick Henry did not exclaim: “Give me liber
ties or give me death”), legal questions regarding liberty demand classi
fication and categorization. Georges Burdeau, in his comprehensive com
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parative study, Les Libertés Publiques, explains that jurists and political 
scientists pose their questions about liberty quite differently from the 
philosopher and rhetorician. About the changeable and various charac
ter of rights and liberties he writes that: “in any given society at any 
given time, the dominant socio-political thought results in reinforced 
weighting of certain rights as these rights become reflected in the legal 
value structure by which they are enforced. Consequently the listing 
of rights appears to be contingent and subject to constant revision.” 4 
The worldwide landscape of rights and liberties which Professor Ducha- 
cek sets before the reader emphasizes contingency, flux, and diversity. 
While Burdeau suggests that such emphasis may properly be due in part 
to the sensitivity of comparative law and politics students to the rela
tivism of historical development, here it is also accounted for by a cer
tain lack of conceptual rigor on Duchacek’s part. It may simply be, 
as publications of the United Nations Commission on Human Rights 
suggest, that the first step toward empirical theory building, careful 
classification, is too difficult when the entire world is one’s analytical 
oyster. Duchacek trips lightly (sometimes journalistically) over recent 
events from economically developed liberal democracies to developing 
countries to communist regimes. His descriptions in most instances are 
well presented and his insights into occurrences in East European coun
tries are particularly well informed. But the reader is not left with a 
clear conceptual framework helpful in organizing his thought about very 
disparate, worldwide rights and liberties developments.

4 G. Burdeau, Les Libertés Publiques 20-21 (1966) (reviewer’s translation).
5 I. Duchacek, Rights and Liberties in the World Today xi (1973).

The book is organized into seven chapters which examine and com
pare the political role of modern constitutions: the guarantees of per
sonal liberty and equality; the right to social and economic progress; 
impartial justice; the freedom of expression—including the right to be 
informed; participatory political rights; the right to influence govern
ment; and conclusions dealing with the plethora of new constitutional 
texts and their violations. Although the format arrangement is some
what awkward, the book includes verbatim quotes from constitutional 
bills of rights and other official sources grouped into 3 8 brief illustrative 
documents. These statements help to further Duchacek’s persistent and 
effective effort to compare different political cultures and the contrasting 
goals of various national elites. They also highlight occasionally strik
ing similarities in texts which the author explains are “due either to an 
identity of political and social tasks or to imitative copying, in some 
instances quite unwitting.” 5
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In spite of organizational difficulties and conceptual shortcomings in 
Duchacek’s work, the book is enormously valuable and innovative. This 
is true not only because the author’s institutional descriptions are realistic 
and scholarly, but because Professor Duchacek asks significant questions 
of interest to students of law and society. Why do nations and their 
leaders insist on producing new and elaborate bills of rights if they can
not respect them? What good are constitutional guarantees if they are 
discarded when political passions are aroused? How can they be pre- \ 
served when governments, or their opponents, believe that rights are 
subservient to might which better serves their political purposes? What 
types of guarantees tend to be more violated than others? Why do 
ruling elites continue to suspend and rewrite national constitutions? To 
the latter question, the author replies that:

Bills of rights create, rather than resolve, dilemmas by listing 
conflicting rights and liberties and promising constitutional protec
tion for all of them. Consequently, the search for appropriate com
promises and balance among desirable yet conflicting values is left 
to the subsequent working and evolution of a given national sys
tem. Therefore bills of rights, either explicitly or implicitly, treat 
rights and liberties as relative, not absolute.6

6 Id. at 251-52.

Rights and Liberties in the World Today is not only an interesting 
book because, within the framework of legal development, some very 
incisive extra-legal questions of socio-political importance are asked, but 
also because significant questions are raised about pervasive standards. 
Is there a continuity between eighteenth century notions of civil liber
ties and twentieth century concepts of social and economic rights? The 
person who is deprived of the freedom rights that go under the eighteenth 
century name of civil liberties is likely to find that he also has suffered 
a loss of equality in terms of nineteenth and twentieth century ideas of 
civil rights. The Belfast Catholic of 1970 who was denied fair trial 
rights under preventive detention policies was clearly in an unequal citi
zen position with his Protestant neighbor. Civil liberties and civil rights 
are interrelated, and a link of continuity also can be claimed for newer 
ideals subsumed under the title of economic and social rights. The Italian 
Constitution is unrivalled for clarity in recognizing the link between 
the socio-economic conditions of the citizen and his or her effective par
ticipation in political and community life. In Article 3, section 2, it 
declares that in as much as the living conditions of the laboring class
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inhibit their exercise of traditional rights and liberties, it becomes the 
task of the state to mitigate those socio-economic obstacles which cir
cumscribe the liberty and equality of some groups. According to this 
analysis, a reciprocal relationship between civil and social rights exists 
which is both functionally and ethically important for the quality of 
political and social life. It is one of the chief merits of Professor Ducha- 
cek’s very readable book that he is able, through myriad examples and 
generally skillful analysis, to elucidate both the functional as well as 
the ethical interrelationships among rights and liberties in the world

Richard Pierre Claude*

* Associate Professor of Government and Politics, University of Maryland. Author, 
The Supreme Court and the Electoral Process; editor of forth-coming volume Com
parative Human Rights. Ph.D., 1964, University of Virginia.
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Sexual Freedom and the Constitution: An Inquiry into the Con
stitutionality of Repressive Sex Laws by Walter Barnett. Al
buquerque, New Mexico: The University of New Mexico Press, 
1973. Pp. 333. $10.00.

While not so divided in a formal sense, this book consists of two 
parts. In the first Professor Barnett, currently Visiting Professor of 
Law, University of California, Hastings College of Law, complains of 
the various state laws making sodomy, or buggery, or homosexuality, 
a crime; in the second he argues that these laws violate one or another 
clause—and perhaps a disparate number of clauses—of the Constitution. 
There are, of course, those who assume that an argument against the 
policy of a law is by that fact alone an argument against its constitu
tionality, but Professor Barnett does not go quite so far. He provides 
an argument, or at least the pretense of an argument, to join them: the 
Constitution guarantees all fundamental human rights, and thus to deny 
to homosexuals “all sexual expression with members of their own gender 
group is ... to deny them a fundamental human right.” 1 Therefore, 
he asserts, laws punishing homosexuality are unconstitutional, a con
clusion to which he certainly is entitled given his premises. The prob
lem has to do with those premises.

1 W. Barnett, Sexual Freedom and the Constitution: An Inquiry Into the Con
stitutionality of Repressive Sex Laws 263 (1973).

2 Cal. Penal Code § 286 (West 1970).
3 W. Barnett, supra note 1, at 23.

He begins ambiguously with an assault on the sodomy laws on the 
ground of their vagueness. The typical sodomy statute, he says, reads 
like California’s: “Every person who is guilty of the infamous crime 
against nature, committed with mankind or with any animal, is pun
ishable by imprisonment in the state prison not less than one year.” 2 
This, he says, contains no definition of the crime, because “the term 
‘crime against nature’ is meaningless to the average layman,” 3 although 
I strongly suspect that anyone old enough to commit it knows he is 
doing something that he ought not to be doing. But this is quibbling 
on my part, because the law is vague; but it is also quibbling on his 
part, because he would be no happier if the California legislators were 
to forego their delicacy and describe the crime with the greatest of 
particularity, as some other states have done. His principal complaint 
has to do with those “Judeo-Christians” (a sect that seems to have held 
sway in America during some part of our history) for regarding sodomy 
as unnatural, and, therefore, for punishing it as one of the peccata 
contra naturam. It is not against nature, he says, because “every sex 
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act that is anatomically feasible is ‘natural’ in the sense that it occurs in 
nature.” 4 So much for natural and unnatural. Sexual fulfillment is 
“a basic human need,” 5 and Barnett takes us on an extensive tour of the 
literature of sexology to show us the variety of ways in which that need 
can be fulfilled, ways that are anatomically feasible, such as “urinating 
on another person,” 6 and are, in some places, socially permissible.

4 Id. at 29.
5 Id. at 97.
6 Id. at 34.
7 Id. at 203, quoting Freud, Three Essays on the Theory of Sexuality, 7 Standard 

Edition of the Complete Psychological Works of Sigmund Freud 148 (J. Strachey 
transí. 1953).

8 Farber, Em Sorry, Dear, 38 Commentary 53 (1964).
9 W. Barnett, supra note 1, at 29.
10 Id. at 233-34.

He returns to the question in a later chapter where he argues against 
the idea that homosexuality is a form of sickness. The evidence is 
against this, he says; indeed, not only is heterosexuality not the norm 
or homosexuality the aberration, but the data suggest to him that Freud 
was right when he suggested that “the sexual instinct is in the first 
instance independent of its object.” 7 If it could be shown that the 
“sexual instinct” is in the final instance independent of its object—and 
so long as he confines himself to the “sexual instinct” he may very well 
be able to do this—then, of course, all means of satisfying it would be 
equal. An orgasm is an orgasm. But to talk sensibly about human sex
uality Barnett would have to enlarge the scope of his inquiry from the 
sexual instinct to sex as human experience, which would require him 
to wonder about love and the purpose of human life, or what it means 
to be a human being, and to consider whether reasons cannot be given 
for such things as modesty, reticence, abstinence, chastity, fidelity, and 
shame. From this larger perspective, these qualities may not be merely 
arbitrary interferences “with the health of the sexual parts.” 8 From 
such a perspective, sex, both heterosexual and homosexual, may take on 
an aspect altogether different from the one he presents. Except for an 
occasional passing reference to sex as an expression of love and com
munion,9 he stays on the level where the sexologists like Masters and 
Johnson (and the sex professionals like Xaviera Hollander) can show 
us how those “nerve endings” can best be stimulated: “Not only is 
the anal orifice richly supplied with nerve endings capable of giving 
pleasurable response; the research of Masters and Johnson has established 
that contractions of the anal sphincter generally occur spontaneously 
as part of sexual orgasm in both male and female” 10—and, I would not 
be surprised to learn, in male and female dogs too. (The possibilities 
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of further research here are, as the vernacular now has it, mind-bog- 
gling).

What is involved here is the emancipation of sex, or better, is the 
result of the emancipation of sex. Sex emancipated turns out to be sex 
abstracted from its human setting and studied in isolation as manipu
lation, tumescence, contraction, body temperature variation, perspira
tion, and, of course, orgasm. In this form it has been made “the measure 
of existence,” as Leslie Farber put it nine years ago in an essay on 
Masters’ work;11 and it is this abstracted sex that Barnett would now 
elevate to the level of a constitutional right. Effective contraception, 
a modern achievement, has separated coitus and reproduction; there
fore, he concludes, society, which used to be concerned with the health 
of the children born out of wedlock, for example, may not inhibit 
“sexual promiscuity.” 12 Or consider what he has to say about incest:

11 Farber, supra note 8, at 48.
12 W. Barnett, supra note 1, at 102.
Mid. at 12.
14 381 U.S. 479 (1965).
15 Doe v. Bolton, 410 U.S. 179 (1973); Roe v. Wade, 410 U.S. 113 (1973).

Formerly, the prohibition on incest between blood relatives was 
thought to be justifiable on the genetic theory that sexual unions 
between individuals who were closely related would be more 
likely to produce defective offspring—a theory now rendered more 
debatable by modern genetic science and in any event made largely 
irrelevant by the availability of effective contraception.... It seems 
clear that the incest taboo is not instinctive but the product of cul
tural conditioning, because no aversion to sexual intercourse be
tween relatives exists in animals other than man.13

An orgasm, as I said earlier, is an orgasm. Barnett’s achievement in this 
part of the book consists of the reduction of human sexuality, both 
heterosexual and homosexual, to the level of animal sexuality. It can 
be said in his favor that he is not the first to have done so.

What about the Constitution? Griswold v. Connecticut14 and the 
more recent abortion cases15 provide him with reason to hope that con
sensual sodomy might find constitutional security in those penumbras 
cast by emanations being emitted by the various constitutional amend
ments that, Justice Douglas discovered, protect the bedrooms of the 
nation. Failing this, there is always the establishment of religion clause 
of the first amendment. If Arkansas may not prohibit the teaching 
of Darwin’s theory of evolution because to do so constitutes an estab
lishment of religion, insofar as the opposition to Darwin derives from 
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an attachment to the account of creation in Genesis,16 then it might be 
argued that the sodomy laws also constitute an establishment of religion 
because they “have a demonstrably religious origin.” 17 Then there is 
what he calls the “independent rights doctrine” of the due process 
clauses, formerly known pejoratively as substantive due process. When
ever “government infringes a fundamental personal liberty, whether or 
not that liberty is enumerated in the Bill of Rights, it bears a substantial 
burden of justification,” 18 19 a burden it cannot, of course, successfully 
bear in the case of the sodomy laws. It is in this context that he says, 
having cited Kent v. Dulles™ as an example of a case in which the Court 
invoked the “independent rights doctrine,” that “sexual fulfillment is at 
least as necessary to the ‘pursuit of happiness’ as travel abroad,” and can, 
therefore, he assumes, “be ranked as a fundamental liberty.” 20 Next? 
Well, equal protection, of course, “the usual last resort of constitutional 
arguments,” as Holmes put it so cruelly in Buck v. Bell.21 The sodomy 
laws contain “a built-in discrimination against homosexuals” in favor of 
heterosexuals22 and the states cannot show a compelling reason for this 
discrimination. And on the level of orgasms, how could they? Rather 
than attempt to suppress “the erotic minorities, such as the homosexuals, 
the exhibitionists, the sadists and masochists, the voyeurs, the trans
vestites, the zoophiles, the incest offenders, the necrophiles, and people 
who desire group sex,” he suggests that society help them “fulfill their 
unusual sexual proclivities” by facilitating, for example, “sadists meeting 
masochists, and voyeurs getting together with exhibitionists.” 23 24 Finally, 
all else failing, there is the eighth amendment’s prohibition of cruel and 
unusual punishment, where he refers to Robinson v. California21 and 
narcotics addiction—an inappropriate analogy, one would have thought, 
since he had just finished arguing in the preceding chapter that homo
sexuality is not a sickness.25 So goes his constitutional argument.

16 See Epperson v. Arkansas, 393 U.S. 97 (1968).
17 W. Barnett, supra note 1, at 75.
is Id. at 94.
19 357 U.S. 116 (1958).
20 W. Barnett, supra note 1, at 98.
21 274 U.S. 200, 208 (1927).
22 W. Barnett, supra note 1, at 261.
23 Id. at 267.
24 370 U.S. 660 (1962).
25 He exhibits the same kind of confusion earlier when he says, with reference to 

other cultures, cultures “that take a much more positive view of human sexuality than 
ours does,” that in some of these “sex-positive cultures homosexuality seems literally 
unheard of.” Homosexuality, he concludes—thereby undermining everything he has 
labored so hard to establish—“may be one of the overhead costs of our generally sex
negative culture.” W. Barnett, supra note 1, at 156.
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Professor Barnett may be likened to a shoplifter in a constitutional 
supermarket, strolling up and down the aisles with his cart, selecting 
a clause here and a case there, popping them into his basket, and hoping 
with Justice Douglas’ help to get them past the check-out clerk with
out being detected. Getting past that check-out clerk is the important 
thing, and never mind the losses suffered or injuries inflicted. Homo
sexuals “constitute one of this nation’s minorities, no less than racial 
minorities,” 26 and deserve the protection of the Equal Protection Clause 
no less than these racial minorities. Yet the fourteenth amendment be
gins with a statement about citizenship, thereby reminding us of how 
it had formerly been denied to one of these racial minorities.27 The 
authors of that great statement intended to do more than merely respond 
to the demands of an interest group that had been mistreated by the 
laws of the states and the laws of the nation; they intended to correct 
a violation of natural law. The nation had begun with the declaration 
that all men are created equal and are endowed by their Creator with 
certain unalienable rights, and that governments are instituted to secure 
these rights; and now, finally, and only after a terrible civil war, the 
Constitution was made to declare that all men, whatever their color, 
were eligible to become citizens of the United States and of the states 
in which they resided, and thereby to begin to enjoy the rights with 
which they were endowed. By the fourteenth amendment, the law of 
the Constitution was made compatible with “the Laws of Nature and 
of Nature’s God,” and that was understood to be the way it should be, 
and men could be expected to revere a Constitution that did that. Now 
comes Barnett with the argument that homosexuals deserve the same 
rights as those who had formerly been declared ineligible even for 
citizenship, possessing “no rights or privileges but such as those who 
held the power and the government might choose to grant them . . . .” 28 
No doubt he intends with this analogy to racial minorities to enhance 
the rights of this sexual minority; but what he succeeds in doing is to 
depreciate the Constitution and thereby to debase the rights of every
one including the racial minorities. Having dismissed the idea of nature, 
and with it natural law, with a contemptuous wave of the hand, he 
surely cannot expect anyone to take him seriously when he talks of 
fundamental rights, if by this is meant rights that exist independent of 
positive legal definition—by nature, for example—and are intended to 
provide the standard by which positive law is judged. So his “funda
mental human right” rests on no more than an assertion and an appeal

26 Id. at 263.
27 See Dred Scott v. Sandford, 60 U.S. (19 How.) 691 (1857).
28 Id. at 700.



394 The Georgetown Law Journal

to “the court’s own informed and enlightened conscience,” which pro
vides the “only guidance.” 29 Well, speaking loosely, I suppose he will 
succeed in convincing some members of the Court that the fundament 
has its rights—which is essentially what he is contending—but that these 
rights are of a constitutional dimension is an idea that would have 
astonished anyone responsible for the writing of the Constitution and 
should enrage anyone concerned with its integrity.

29 W. Barnett, supra note 1, at 312.
* Professor of Political Science, University of Toronto.

Walter Berns* *
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