
NOTE
THE UNITED STATES COURTS OF APPEALS:

1972-1973 TERM CRIMINAL LAW AND PROCEDURE

With a Preface bv Henry J. Friendly



THE DAILY WASHINGTON

Law Reporter

PROVIDING UP-TO-DATE 
LEGAL NEWS DAILY. . .

• Opinions of all local courts 
• Listings of principal court pro

ceedings 
• Special legal features and other 

information of importance to 
lawyers

A M U S T for every Lawyer, 
every day!

FEATURING

BRIEFS OF RECENT COURT DECISIONS AND "TAX CHATS"

SEMI-ANNUAL INDEXES INCLUDED

ONE YEAR $39.60 TWO YEARS $75.60
THREE YEARS $106.20 PLUS TAX IN D.C.

1625 Eye Street, N.W., Washington, D.C.

Washington, D.C. 20006



EXECUTIVE
BOARD

Editor in Chief
Bruce D. Sokler

Managing Editor
Lawrence C. Lanpher

Executive Editor 
Steven C. Lambert

Administrative Editor
Ann Gailis

Research Editors
Joseph C. Basta

C. Arthur Dimond

Case & Note Editors 
Burton J. Mallinger

Todd M. Poland 
Bonnie S. Temple
David L. Thomas, Jr. 
Marc J. Weingarten

Topics Editors
Ellen Seidman 
Gray W. Wilson

Articles Editor
James W. Goss

EDITORS

Business Secretary
Mary P. Clawson

Faculty Advisors 
Sherman L. Cohn 

Paul F. Rothstein

Marlene Abrams 
Richard D. Allen 
Joseph A. Artabane 
Charles Askin 
Stanley W. Balis 
Richard M. Barnes 
Bruce Bertelsen 
Frederick H. Boness 
William J. Bridge 
John A. Bryson 
Thomas J. Butters 
Mary S. Calfee 
William J. Cassidy 
Michael J. Conlon 
Gerald W. Connor 
Dale A. Cooter 
Richard A. Cooter 
John F. Cordes 
Warren N. Davis 
Thomas C. Evans 
John R. Feore 
Robert E. Forrest

Edward A. Frankle 
Irvin M. Freilich 
Clayton S. Gates 
Theresa M. Gillis 
David J. Gottlieb 
Michael J. Hannigan 
Thomas M. Hoidal 
Theodore H. Hoppock 
Harry Hull, III 
James C. Jennings 
Kenneth G. Kieffer 
Kenneth W. Kleinman 
Arthur E. Korkosz 
William M. Kramer 
Janet L. Kuhn 
Richard B. Leber 
John B. Liebman 
David J. Long 
Charles S. Loosmore 
James E. Lovett 
Edmund D. Lyons 
James E. Magee



EDITORS Louis T. Mazawey 
Kevin R. McCarthy 
Janet L. McDavid 
Peter J. McKenna 
Gerald E. Meunier 
Frederic R. Mindlin 
Jeffrey P. Moran 
Judith A. Moreland 
John J. Musewicz 
Francis J. Nealon 
Ronald E. Noel 
Warren E. Olson 
Scott F. Partridge 
Wayne D. Porter 
Arthur F. Purcell

David M. Quinlan 
Richard B. Rothman
Elsie L. Reid
Stephen G. Ryan 
Lyn M. Schlitt
Robert A. Schlachter 
James J. Sullivan 
Michael A. Superata 
Keith M. Susman 
Rodger L. Tate 
Thomas J. Tourish, Jr. 
Abram W. Vandermeer 
Christopher D. Whitney 
Douglas P. Woodlock 
Robert A. Zarnoch

STAFF Nancy Abramowitz

M. Jean Anderson 
Peter W. Benner 
Charles B. Blakinger 
J. Stephen Caflisch 
James I. Campbell 
Richard P. Carr 
Martha S. Crosland 
Robert P. Dutcher 
Richard L. Easton 
Peter J. Eglick 
Mark C. Ellenberg 
Laura K. Farrand 
Fred M. Feller 
John D. Field
Max Folkenflik 
Richard M. Friedman 
Vincent M. Galbraith 
Marilyn J. Holmes 
George W. Johnston 
Laurence J. Kaiser 
Thomas W. Kirby 
Suzanne Kitchings 
Mark R. Kravitz 
Arnold R. Levinson
N. David Lyons

Ernest J. Mattei 
Lane L. McVey 
Selig Merber 
William J. Mertens 
Lowell B. Miller 
Scott W. Muller 
David R. Murchison 
Carol A. Mutter 
Thomas S. Neuberger 
Robert Outis 
Duncan S. Payne 
James D. Pembroke 
Lloyd L. Plaine 
John M. Quinn 
Christopher C. Roberts 
James E. Rocap 
Margo K. Rogers 
Susan Sauntry 
Harvey S. Schochet 
James M. Spoonhour 
Anne Stanley 
William J. Strizever 
Roger H. Taft 
Gerald W. Vonkorff 
John S. Zebrowski

[ 400 1



THE
GEORGETOWN LAW JOURNAL

VOLUME 62 NOVEMBER 1973 NUMBER 2

NOTE
THE UNITED STATES COURTS OF APPEALS: 

1972-1973 TERM

CRIMINAL LAW AND PROCEDURE

Preface

This journal’s publication of an annual Note surveying all decisions of 
the federal courts of appeals relating to criminal law and procedure is 
an exceedingly valuable service to the profession. The Note has now 
been made even more useful by having been expanded to include ex
plicitly, as it previously did implicitly, decisions in these areas by the 
most important federal criminal court, the Supreme Court of the United 
States. With that addition, in combination with the excellent texts now 
available, this series of annual Notes will supply judges and practitioners 
with almost all they need to know about what the federal law of crimes 
and criminal procedure is, along with the editors’ thoughts of what it 
ought to be.

Last year’s preface, by Professor Samuel Dash, viewed with some 
alarm the loss of potential appellate product by an increase in summary 
dispositions by courts of appeals and by plea bargaining in the district 
courts. Whatever other objections there may be to either of those pro
cedures, I have no fear that they will drain these annual Notes of ade
quate material. In my view both developments are necessary and salutary.

While I had best leave plea bargaining to those with greater experience, 
I strongly defend the greater resort to summary appellate dispositions. 
This is the necessary consequence of two factors—an increase between 
1960 and 1970 of 84 percent in the number of federal defendants found 
guilty after trial and a growth in the appeal rate from 21 to 55 percent.1 
With a consequent increase in federal criminal appeals from 623 in 1960

1 I owe these figures to a valuable study made by Jerry Goldman of The Johns Hop
kins University for the Federal Judicial Center.

[ 401 1
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to 2660 in 1970 and 3980 in 1972, an attempt to write full opinions in 
the same proportion of cases as in earlier years would seriously interfere 
with the important objective of prompt disposition of criminal appeals,2 
without any commensurate gain. The judges of the Second Circuit care
fully study the briefs in advance, hear oral argument in all cases where 
this is desired, and affirm convictions from the bench only when all 
three judges agree that even a brief per curiam opinion would serve no 
useful purpose. Moreover, except when questioning from the bench has 
made the basis for our action evident, the presiding judge makes a brief 
statement which is tape recorded, so that the defendant and his counsel 
will know our reasons. Thus the judges of our court wisely are devoting 
their time to writing opinions in criminal appeals that present issues of 
legal significance, either the evolution of new rules or the proper ap
plication of existing ones, rather than to tedious recitation of facts and 
tiresome reiteration of unquestioned rules—with the inevitable risk that 
an increase in quantity may lead to a decrease in quality.

2 See Report of Proceedings of the Judicial Conference of the United States 61-62 
(1971).

3 See H. Packer, The Limits of the Criminal Sanction 151-52 (1968).
4 See N. Abrams, Consultant's Report on Jurisdiction ch. 2, in Working Papers of the 

National Commission on Reform of Federal Criminal Laws 33 (1970); Schwartz, 
Federal Criminal Jurisdiction and Prosecutor's Discretion, 13 Law & Contemp. Prob. 64, 
65-66 (1948).

The fault with the federal criminal justice system lies not in too few 
appellate opinions but in too many federal criminal cases, too lengthy 
pretrial procedures, and too many post-conviction attacks. There are 
too many federal criminal cases for two reasons. In the United States 
we employ the criminal sanction with respect to too many evils, or sup
posed evils, for which it is an overly weighty weapon,3 and we make 
excessive use of the federal courts as instruments for the prosecution 
of acts which are violations of state penal laws but which present no 
significant federal interest.4 Hopefully some amelioration on both scores 
will be obtained when Congress completes its work on the two bills, S. 1 
introduced by Senators McClellan, Ervin, and Hruska, and S. 1400 in
troduced by Senators McClellan and Hruska, representing the proposals 
of the Department of Justice, both stemming from the Report of the 
National Commission on Reform of Federal Criminal Laws, for the 
complete revamping of the Federal Criminal Code. The deadlines, laud
able but unrealistic, announced by Senator McClellan for the completion 
of congressional hearings on this vast project have long since passed, and 
the country will be fortunate if the new code is enacted in time to be
come effective in 1975. Unhappily, although understandably, matters 
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of this sort tend to be sidetracked by more dramatic events. Despite this, 
the work must go forward; adoption of a new criminal code can do 
more for the improvement of substantive federal criminal law than de
cisions of the courts of appeals could accomplish in a decade.

Pretrial proceedings can be shortened without jeopardy to the ac
cused in a number of ways. One is the procedure, originated by Judge 
Carter in the District Court for the Southern District of California,5 
requiring all pretrial motions for which a basis is known to be presented 
at one time. Another is a greater degree of forthcomingness by prosecu
tors, an attitude that would also prevent occasional appellate reversals 
and consequent new trials. A third is greater deference by law enforce
ment officers to principles safeguarding the rights of the accused that 
have been decreed by the Supreme Court, whether the officers like them 
or not. There is the further possibility of lessening demands on judges’ 
time by use of the federal magistrates.

5 See Preliminary Draft of Proposed Amendments to Rules of Criminal Procedure 
for the United States District Courts, 48 F.R.D. 547, 580, 583-84 (1970); ABA Standards 
Relating to Discovery and Procedure Before Trial §§ 5.2 & 53 (Approved draft, 1970); 
Miller, The Omnibus Hearing—An Experiment in Federal Criminal Discovery, 5 San 
Diego L. Rev. 293 (1968).

6See S. 587, 93d Cong., 1st Sess. (1973); S. 3833, 92d Cong., 2d Sess. (1972).
* A.B. 1923, Harvard College; LL.B. 1927, Harvard Law School. Judge, United States 

Court of Appeals for the Second Circuit since 1959; Chief Judge from May 1971 to May 
1973.

There is also light on the post-conviction horizon. In addition to the 
bill introduced by Senators Hruska and Scott in the last session of Con
gress and reintroduced in this one,6 there is the probability of an even 
better proposal as a result of the direction of the Judicial Conference 
of the United States, at its September 1973 meeting, to the Special Com
mittee on Habeas Corpus, to prepare a bill for consideration by the Con
ference early in 1974.

As indicated, any shrinkage in the volume of federal appellate criminal 
opinions which these developments may cause should not affect these 
annual Notes, except hopefully by affording less ground for criticism. 
The pressure to get opinions completed inevitably decreases care, not so 
much, I believe, concerning the result but with respect to the phrasing. 
An ill-advised remark, very likely in no way essential to the decision, 
may cause untold trouble to a subsequent panel. Rather than condemning 
the statement outright, there is more likely to be an attempt at distinction 
without a difference. What is needed is not more criminal law opinions 
but more time for writing the important ones. The three developments 
here canvassed should contribute to this.

Henry J. Friendly*
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Introduction

No legal area has undergone greater expansion or more rapid change 
than criminal law. Consequently, the Journal is proud of its annual un
dertaking to report on and assess the developments in the criminal law 
in the federal courts.

For this year’s Circuit Note, the Journal considered every criminal 
case decided by the United States Circuit Courts of Appeals between 
June 1, 1972, and June 1, 1973, and every criminal case decided by the 
Supreme Court during its 1972-1973 Term. The Note for the first time 
has reached the maximum publishing length of an entire issue.

The Note’s format parallels that of previous years and is organized 
chronologically from Arrest, Search, and Seizure through Post-Convic
tion Proceedings. Two final sections examine decisions involving alterna
tive dispositions, special classes of offenders, and constitutional challenges 
to the criminal process, including double jeopardy and speedy trial. Ap
propriate references have been made throughout the Note to the Federal 
Rules of Criminal Procedure, the Proposed Federal Rules of Evidence 
as approved by the Supreme Court, and developments discussed in previ
ous Circuit Notes. Additionally, the Note contains a case index for every 
decision cited in either the text or the footnotes. This new feature should 
maximize the Note’s utility to those engaged in the federal criminal 
process.

To accomplish the goal of providing an effective national research 
source, the Journal could not attempt to provide an in depth analysis of 
each case. Instead, the most important cases are analyzed in the text, 
while the majority are cited or discussed in the footnotes. Our ultimate 
aim is to provide an effective tool for all involved in the criminal system
judges, defense counsel, and prosecutors alike.

Finally, it is our belief that the Circuit Note also provides a unique 
perspective from which to assess the impact of the Supreme Court’s de
cision making on the federal judiciary. The Note, in this sense, records 
the application of Supreme Court pronouncements by the federal courts 
and the quantum of enforcement maintained by those lower courts.

The Journal wishes to acknowledge the following persons who wrote 
sections of this year’s Circuit Note:

Arrest, Search, and Seizure John J. Musewicz
William M. Kramer

Identifications and Confessions

Preliminary Proceedings

Warren E. Olsen

James C. Jennings



1973] Circuit Note:

General Conduct of Trial

Evidence

Jury Instructions and Defenses

Post-Conviction Proceedings

Criminal 405

John B. Liebman

Christopher D. Whitney
John A. Bryson

Abram W. VanderMeer, Jr.

Richard A. Cooter
James E. Lovett
Elsie L. Reid

Hospitalization and Juvenile Proceedings Elsie L. Reid 

Constitutional Challenges Douglas P. Woodlock



406 The Georgetown Law Journal [Vol. 62:401

Arrest, Search, and Seizure

THE EXCLUSIONARY RULE

In criminal prosecutions, courts generally are required to exclude evi
dence obtained during a search or seizure which has violated a defend
ant’s fourth amendment rights.1 In addition, other evidence obtained 
directly or indirectly from the violation, the “fruits”2 of an illegal search 
and seizure, must be excluded.3 Critics of the exclusionary rule believe 
that the rule, which often mandates the suppression of highly proba
tive evidence and compels the reversal of otherwise lawful convic

1 The exclusionary rule was first applied to federal criminal prosecutions in Weeks 
v. United States. 232 U.S. 383, 393 (1914). In Weeks the Supreme Court formulated 
the exclusionary rule as a function of its supervisory role over the federal court system. 
Id. at 392. In Mapp v. Ohio the Court declared that the exclusionary rule had con
stitutional stature and applied it to the states through the fourteenth amendment. 
367 U.S. 643, 655 (1961).

In appropriate circumstances, reliable evidence, illegally seized and excluded from 
trial, is admissible for sentencing purposes if it was not seized for the express purpose 
of influencing the sentencing judge. United States v. Schipani, 435 F.2d 26, 28 (2d 
Cir. 1970), cert, denied, 401 U.S. 983 (1971). But see Verdugo v. United States, 402 
F.2d 599, 613 (9th Cir. 1968), cert, denied, 402 U.S. 961 (1971) (exclusionary rule 
applies where evidence is seized illegally to enhance possibility of heavier sentence). 
See generally Note, Sentencing and the Exclusionary Rule: Deterrence and Judicial 
Integrity, 66 Nw. U.L. Rev. 698 (1971); 71 Colum. L. Rev. 1102 (1971). Furthermore, 
despite police methods, illegally seized evidence is admissible at parole revocation 
hearings. United States v. Hill, 447 F.2d 817 (7th Cir. 1971); United States ex rel. 
Sperling v. Fitzpatrick, 426 F.2d 1161, 1163 (2d Cir. 1970); see 45 N.Y.U.L. Rev. 
1111 (1970).

2 The phrase “fruits of the poisonous tree” first was used by Justice Frankfurter in 
Nardone v. United States. 308 U.S. 338, 341 (1939).

3 Wong Sun v. United States, 371 U.S. 471, 484-88 (1963); Nardone v. United 
States, 308 U.S. 338, 341 (1939). Wong Sun’s applicability to state proceedings is un
resolved. The fruit of the poisonous tree doctrine was applied to a state proceeding in 
Traub v. Connecticut. 374 U.S. 493 (1963) (per curiam). Subsequently, however, the 
Supreme Court refused to express an opinion on the doctrine’s applicability to a state 
trial. See Clewis v. Texas, 386 U.S. 707, 711 n.7 (1967).

Several cases decided this term demonstrate the conventional application of the 
rule. For example, the Fourth Circuit recently held that a confession procured 
through the exploitation of illegally seized stolen goods must be suppressed. McCloud 
v. Bounds, 474 F.2d 968, 970 (4th Cir. 1972); see United States v. Marder, 474 F.2d 
1192, 1195 (5th Cir. 1973) (if the identity of a witness or his relationship to the de
fendant is revealed as a result of an illegal search and seizure, the testimony of the 
witness must be excluded); United States v. San Martin, 469 F.2d 5, 8 (2d Cir. 1972), 
cert, denied, 410 U.S. 934 (1973) (the fruits of an illegal wiretap must be excluded); 
United States v. Wilson, 465 F.2d 1290, 1295-96 (7th Cir. 1972) (when probable cause 
for a search warrant is the product of an illegal stop and frisk, evidence seized pursuant 
to that warrant must be suppressed); Carpenter v. United States, 463 F.2d 397, 400 
(10th Cir.), cert, denied, 409 U.S. 985 (1972) (while photo seized illegally, existence 
of other photo in police files dissipates taint). The fruit of the poisonous tree doctrine 
is not without limitations however. See notes 9-14 infra and accompanying text.
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tions,4 does not serve its intended purpose—the deterrence of illegal 
police conduct.5 Advocates of the rule argue that in a free society an 
individual’s rights cannot be sacrificed for expediency without under
mining the very foundation on which that society is built.6 This term 
the Ninth Circuit noted that despite the alarming crime rate in the 
United States, it was increasingly important to limit the power of a 
government that was more tempted than ever to violate the law.7 In 
February 1972, after a prolonged debate, the American Bar Associa
tion’s House of Delegates voted 129 to 114 to oppose efforts in Congress 
to diminish the applicability of the exclusionary rule.8

4 See Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 405 
U.S. 388, 411 (1971) (Burger, C.J., dissenting). In Bivens the Chief Justice argued for 
the elimination of the exclusionary rule and the substitution of administrative and 
civil procedures to remedy the illegal intrusions into personal privacy, while allowing 
introduction of all criminally inculpatory evidence. Id. at 422-23. The American Law 
Institute has proposed a strictly limited application of the exclusionary rule. ALI 
Model Code of Prearraignment § 8.02 (Tent. Draft No. 4, 1971). See generally 
Wilson & Alprin, Controlling Police Conduct: Alternatives to the Exclusionary Rule, 
36 Law & Contemp. Prob. 488, 492 (1971). See also Note, The United States Courts 
of Appeals: 1911-1912 Term, 61 Geo. L.J. 275, 287-88 n.6 (1972) [hereinafter cited as 
Circuits Note: 1911-1912 Term}.

Two commentators have suggested that the possibility of a civil suit based upon a 
violation of the fourth amendment is at best an illusory remedy. See Dellinger, Of 
Rights and Remedies: The Constitution as a Sword, 85 Harv. L. Rev. 1532, 1553-63 
(1972); Oaks, Studying the Exclusionary Rule m Search and Seizure, 37 U. Chi. L. 
Rev. 665, 673-74 (1970). Moreover, there is little evidence that the exclusionary rule 
achieves its goal of deterring illegal police conduct. See id. at 672-709.

5 It was originally believed that the exclusionary rule would both deter illegal police 
conduct and preserve judicial integrity. Mapp v. Ohio, 367 U.S. 643, 656, 659 (1961). 
However, the deterrence of illegal police conduct has emerged as its preeminent goal. 
See Note, Excluding the Exclusionary Rule: Congressional Assault on Mapp v. Ohio, 
61 Geo. L.J. 1453, 1457 (1973); Comment, Electronic Surveillance of the Grand Jury 
Witness: Deterring Fourth Amendment Violations Intended to Produce Conviction 
of Someone Other than the Victim, 120 U. Pa. L. Rev. 546, 546-47 (1972); cf. Link
letter v. Walker, 381 U.S. 618 (1965) (Mapp held not retroactive; deterrence of police 
stressed as underlying rationale for rule).

6 See United States v. Calandra, 465 F.2d 1218, 1226-27 (6th Cir. 1972), cert, granted, 
410 U.S. 925 (1973). See also United States v. King, 478 F.2d 494, 505-06 (9th Cir. 
1973), petition for cert, filed, 41 U.S.L.W. 3540 (U.S. Apr. 10, 1973) (No. 72-1320). 
See generally Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dis
senting) .

7 United States v. King, 478 F.2d 494, 506 (9th Cir. 1973), petition for cert, filed, 
41 U.S.L.W. 3540 (U.S. Apr. 10, 1973) (No. 72-1320). See also United States v. 
Calandra, 465 F.2d 1218, 1226-27 (6th Cir. 1972), cert, granted, 410 U.S. 925 (1973). 
Unfortunately, judges are not immune from public sentiment and, however un
consciously, may be swayed to circumvent the exclusionary rule in times of high 
criminality. Cf. Dennis v. United States, 341 U.S. 494, 525-26, 528, 552, 556 (1951) 
(Frankfurter, J., concurring).

8 Washington Post, Feb. 13, 1973, § A, at 2, col. 1. The issue of congressional au
thority to set aside the Supreme Court’s interpretation of the fourth amendment first 
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Fruits of Illegal Searches. There are a number of limitations on
the application of the exclusionary rule to the fruits of illegal searches 
and seizures. For example, it is not enough that the evidence would not 
have been obtained but for the illegal police conduct; in addition, the 
Government intentionally must have exploited its prior illegal conduct.9 
Even if the defendant can demonstrate that evidence was obtained by 
intentional exploitation of the original illegality, courts will not exclude 
evidence where the causal connection between the illegal police conduct 
and the challenged evidence has dissipated10 or where the taint has been 
purged by the defendant’s independent acts.11 Courts also will allow 
the introduction of otherwise tainted evidence if the Government has 
an “untainted independent source” by which it has arrived at the same 
evidence.12 Some courts even have fashioned an “inevitable discovery” 

arose in a bill introduced by Senator Lloyd Bentsen of Texas. S. 881, 93d Cong., 1st 
Sess. (1973); see Note, supra note 5, at 1459-72. The bill was introduced originally 
in the 92d Congress and was opposed by the American Bar Association. See S. 2657, 
92d Cong., 2d Sess. (1971); ABA Mid-Year Meeting, 41 U.S.L.W. 2438 (Feb. 20, 
1973).

S. 881 proposes that evidence shall not be excluded in federal criminal proceedings 
solely because it has been obtained in violation of the fourth amendment. Instead, 
such evidence would be admissible unless the court, having considered all the cir
cumstances surrounding the search, concluded as a matter of law that a “substantial” 
violation of the fourth amendment had occurred. S. 881, 93d Cong., 1st Sess. § 1(a) 
(1973) (to be codified at 18 U.S.C. § 3505(a)); see Note, supra note 5, at 1459-62.

9 Wong Sun v. United States, 371 U.S. 471, 487-88 (1963).
10 Id. The precise circumstances which will substantiate the government’s claim of 

attenuation never have been defined by the Supreme Court, although Wong Sun 
held that a non-coerced confession given after a pretrial arraignment and release on 
bail supported a claim of attenuation. Id. at 491. Recently, the Fifth Circuit noted that 
if abandonment of counterfeit notes in the back seat of a police car was the product 
of an illegal arrest, the notes must be suppressed unless the Government can demon
strate that the causal chain linking the evidence to the defendant has otherwise become 
so attenuated as to dissipate the taint. United States v. Maryland, 479 F.2d 566, 568 
(5th Cir. 1973) (per curiam). The Sixth Circuit has held that the causal chain linking 
statements made voluntarily after a lawful arraignment and release is so attenuated as to 
dissipate taint. United States v. Cassity, 471 F.2d 317, 319 (6th Cir. 1972) (per curiam), 
cert, denied, 411 U.S. 947 (1973). See also Carpenter v. United States, 463 F.2d 397, 
400 (10th Cir.), cert, denied, 409 U.S. 985 (1972) (photo seized in violation of fourth 
amendment normally excludable; existence of other photo in police files dissipates 
taint). The attenuation concept, because of its amorphous nature, is fraught with 
opportunity for judicial misuse. See Circuits Note: 1911-1912 Tenn 289-90 & nn.17-23.

11 See Wong Sun v. United States, 371 U.S. 471, 486 (1963).
12 See United States v. San Martin, 469 F.2d 5, 8 (2d Cir. 1972), cert, denied, 410 

U.S. 934 (1973) (cooperation of accomplice is independent source negating taint of 
illegal wiretap which led to identification of defendant); Hamrick v. Wainwright, 
465 F.2d 940, 942-43 (5th Cir. 1972) (pretrial identifications of illegally obtained photo
graphs must be excluded, but in-court identification by the same individual constitutes 
independent source). See generally Maguire,'"Ho-w to Unpoison the Fruit—The Fourth 
Amendment and the Exclusionary Rule, 55 J. Crim. L.C. & P.S. 307 (1964).
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exception which allows introduction of otherwise inadmissible evidence 
if the court is convinced that ultimately the Government would have 
obtained the evidence through an independent, untainted source.1^ 
Allowing such speculation on the part of the Government and the courts 
is, however, inconsistent with the rationale of the exclusionary rule and 
the general rule that the Government has the burden of demonstrating 
an untainted, independent source.13 14 *

13 United States v. Jackson, 448 F.2d 963, 970 (9th Cir. 1971), cert, denied, 405 
U.S. 924 (1972); see United States v. West, 453 F.2d 1351, 1357 (3d Cir. 1972); Wayne 
v. United States, 318 F.2d 205, 209 (D.C. Cir.), cert, denied, 375 U.S. 860 (1963); 
People v. Reisman, 29 N.Y.2d 278, 277 N.E.2d 396, 327 N.Y.S.2d 342 (1971), cert, 
denied, 405 U.S. 1041 (1972); Maguire, supra note 12, at 315; 23 Syracuse L. Rev. 
943 (1972). But see United States v. Paroutian, 299 F.2d 486, 489 (2d Cir. 1962) (Gov
ernment actually must obtain independent evidence).

14 See Pitler, “The Fruit of the Poisonous Tree” Revisited and Shepardized, 56 
Calif. L. Rev. 579, 627-30 (1968); Comment, Fruit of the Poisonous Tree—A Plea for 
Relevant Criteria, 115 U. Pa. L. Rev. 1136, 1143 (1967).

347 U.S. 62 (1954).
1(5 Id. at 65-66. The Walder Court upheld the introduction of such evidence after 

the defendant had taken the stand, gone beyond mere denial of the crime with which 
he was charged, and offered affirmative testimony regarding past conduct not directly 
relating to that crime. Id. at 65. Walder created an exception to the rule that unless 
a defendant testified in his own direct examination about an illegally seized item, he 
could not be cross-examined concerning that item. See Agnello v. United States, 269 
U.S. 20, 35 (1925).

17 401 U.S. 222 (1971).
13 384 U.S. 436 (1966).
19 The Court observed that while Walder was impeached as to collateral matters 

and Harris was impeached as to more direct matters, this distinction did not warrant 
a result different from that in Walder. 401 U.S. at 225.

20 Id. at 224-26. The majority emphasized the value of such evidence in assessing 
the defendant’s credibility and expressed the fear that criminal defendants would com
mit perjury if such evidence were not admissible. Id. at 225-26; see Dershowitz & Ely, 
Harris v. New York: Same Anxious Observations on the Candor and Logic of the 
Emerging Nixon Majority, 80 Yale L.J. 1198, 1214-18 (1971).

Impeachment of Witnesses on Cross-Examination. The Supreme
Court held in Walder v. United States™ that illegally obtained physical 
evidence, otherwise inadmissible as an affirmative part of the prosecu
tion’s case-in-chief, under limited circumstances, can be introduced on 
cross-examination to impeach the witness-defendant.16 17 * In Harris v. New 
York11 the Supreme Court, limiting the effect of Miranda v. Arizona,19 
broadly extended Walder™ by holding that a defendant’s illegally ob
tained statement, secured during police interrogation without observance 
of Miranda safeguards, can be employed to attack the credibility of a 
defendant if he takes the stand.20
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In United States v. Caron21 the Fifth Circuit relied upon Walder to 
sanction the introduction of otherwise tainted wiretap evidence in de
fendant’s perjury trial for denying bookmaking activities before a grand 
jury.22 The tapped conversation was admitted for impeachment purposes 
after the defendant had denied on cross-examination that he had ever 
engaged in certain telephone conversations with another party.23 Al
though the court’s finding that this testimony was collateral to the issues 
for which defendant was on trial is reasonable,24 the court ignored the 
fact that the tapes did more than impeach the defendant: they pro
vided direct evidence that he was in fact guilty of perjury.25 The court 
further held that the statutory provisions for the exclusion of illegally 
obtained wiretap evidence contained in the Omnibus Crime Control and 
Safe Streets Act of 196826 do not prohibit use of the tapes for impeach
ment purposes under the Walder rationale.27

21 474 F.2d 506 (5th Cir. 1973/
22 Id. at 508.
23 Id.
24 See id. at 508 n.l. See also United States v. Curry, 358 F.2d 904, 910 (2d Cir. 

1966) (Government may use illegally obtained statement concerning false moustache 
to impeach defendant on collateral matters); Tate v. United States, 283 F.2d 377, 
381-82 (D.C. Cir. 1960) (illegally obtained statement that an accomplice accompanied 
defendant to scene of crime could be used to impeach defendant’s testimony that he 
had come alone). The District of Columbia Circuit has strictly limited the collateral 
matters test subsequent to Tate and has declared inadmissible any illegally obtained 
evidence which relates directly to the issue of guilt or innocence or is otherwise 
central to the accused’s defense. See Inge v. United States, 356 F.2d 345, 349-50 (D.C. 
Cir. 1966); White v. United States, 349 F.2d 965, 967-68 (D.C. Cir. 1965); Johnson v. 
United States, 344 F.2d 163, 165-66 (D.C. Cir. 1964).

25 See 474 F.2d at 508. An expert witness testified that the substance of the accused’s 
conversation consisted of the argot of professional bookmakers. Id.

26 See Omnibus Crime Control and Safe Streets Act of 1968, tit. Ill, § 802, 18 U.S.C. 
§§ 2515, 2518(10)(a) (1970).

27 474 F.2d at 509-10. The court relied on the legislative history of the Act. Id.
The Seventh Circuit has held that a trial judge does not abuse his discretion by 

allowing defense counsel to introduce illegally obtained wiretap evidence for the pur
pose of impeaching a prosecution witness, provided that only the specific impeaching 
portions of the tape are played. See United States v. Tanner, 471 F.2d 128, 136 (7th 
Cir.), cert. denied, 409 U.S. 949 (1972).

28 The Rules were amended on October 1, 1972. Fed. R. Crim. P. 1. The procedure 
was previously set forth in rule 41(e).

29 An exception exists if there was no opportunity to make a motion to suppress or 
if the defendant was unaware of the grounds for such a motion. See id. 12(b). See 
also Jones v. United States, 362 U.S. 257, 264 (1960) (dictates of justice may mandate 

Timeliness of Motions to Suppress Evidence. The procedure for
suppressing illegally obtained evidence in federal courts is specified 
currently28 29 in rules 12 and 41(f) of the Federal Rules of Criminal Pro
cedure™ The rule permitting pretrial motions to suppress eliminates 
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disputes over police conduct from the trial stage of a criminal prosecu
tion.30 Although failure to make a pretrial motion to suppress or the 
discretionary refusal of a trial judge to entertain such a motion when 
made at trial obviates the need to consider the issue of admissibility on 
appeal,31 an appellate court will review a trial court’s decision if the trial 
judge exercises his discretion and rules on the merits of an untimely 
motion.32

entertaining motion to suppress after trial commences); United States v. Palmateer, 
469 F.2d 273, 274 (9th Cir. 1972) (per curiam) (conscious trial strategy to waive 
motion).

30 Jones v. United States, 362 U.S. 257, 264 (1960).
31 Adkins v. Beto, 462 F.2d 802, 804 (5th Cir. 1972) (per curiam). See also Circuits 

Note: 1971-1972 Tenn 291-92 & n.33.
32 United States v. Wylie, 462 F.2d 1178, 1182 (D.C. Cir. 1972).
33 Fed. R. Crim. P. 41(e).
34 Aiderman v. United States, 394 U.S. 165, 173, 176-80 (1969). However, the Su

preme Court has held that a person has standing if he legitimately was present on the 
premises searched at the time of the search even though he did not have a sufficient 
possessory interest in the premises searched to meet the requirements of the fourth 
amendment. Jones v. United States, 362 U.S. 257, 265 (1960). See also United States 
v. Scheffer, 463 F.2d 567, 570-71 (5th Cir.), cert, denied, 409 U.S. 1011 (1972).

35 United States v. Nix, 465 F.2d 90, 94 (5th Cir.), cert, denied, 409 U.S. 1013 
(1972) (defendant cannot assert fourth amendment violations committed in search 
of friend’s premises where defendant was not present); United States v. Scheffer, 463 
F.2d 567, 571-72 (5th Cir.), cert, denied, 409 U.S. 1011 (1972) (defendants have no 
standing to object to border search of co-defendants’ automobile when they were 
not present at scene). See generally Aiderman v. United States, 394 U.S. 165 (1969); 
Jones v. United States, 362 U.S. 257 (1960). Of course, evidence secured as a result 
of a valid search may be introduced in a prosecution directed toward someone other 
than the object of the search. United States v. Hatcher, 473 F.2d 321, 322-23 (6th 
Cir. 1973).

36 United States v. Carrion, 463 F.2d 704, 706 (9th Cir. 1972); see White & Green
span, Standing to Object to Search and Seizure, 118 U. Pa. L. Rev. 333, 351 (1970). 
See also Circuits Note 1971-1972 Term 292 & n.38. However, a grand jury witness does 
have standing to object to illegally seized evidence it he meets the aggrieved person 
standard. Gelbard v. United States, 408 U.S. 41, 51-55 (1972). See also In re Womack, 
466 F.2d 555, 557-58 (1972) (per curiam).

Standing to Challenge Illegal Searches and Seizures. In federal
prosecutions a party cannot invoke the exclusionary rule unless he is an 
“aggrieved” party.33 A person is not aggrieved unless his personal fourth 
amendment rights have been violated by the search or seizure.34 Because 
of the standing requirement, fourth amendment rights cannot be as
serted vicariously.35 Even a coconspirator or codefendant cannot assert 
the violation of the fourth amendment rights of his coconspirator or 
codefendant when evidence obtained therefrom is introduced against 
him.36 The need to satisfy a standing requirement arguably is incon
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sistent with the rationale for the exclusionary rule—the deterrence of 
police lawlessness—since the police may circumvent the exclusionary 
rule by immunizing violations of the rights of third parties from chal
lenge by the person against whom the illegally seized evidence actually 
is sought to be used.87

37 See Note, The Vicarious Exclusionary Rule in California, 24 Stan. L. Rev. 947, 
958-61 (1972); Comment, supra note 5, at 546-47; Comment, supra note 14, at 1141 
nn.36-39. See also People v. Martin, 45 Cal. 2d 755, 760-61, 290 P.2d 855, 857 (1955) 
(rejecting any requirement of standing to contest violations of fourth amendment).

38 362 U.S. 257 (1960).
39 Id. at 263-65.
40 390 U.S. 377 (1968).
41 /¿7. at 390. See also United States v. Scheffer, 463 F.2d 567, 570-71 (5th Cir.), 

cert, denied, 409 U.S. 1011 (1972).
42See United States v. Carrion, 463 F.2d 704, 706 (9th Cir. 1972) (charge of con

spiring to illegally import, receive, and conceal marijuana confers no automatic stand
ing to challenge its seizure).

43 See, e.g., United States v. Felix, 474 F.2d 610, 611-12 (9th Cir. 1973) (no auto
matic standing for aiders and abettors charged with importing heroin and cocaine); 
United States v. Galvez, 465 F.2d 681, 684-85 (10th Cir. 1972) (no automatic standing 
conferred by charge of knowingly receiving, concealing, and facilitating the trans
porting and concealment of hashish); United States v. Preston, 463 F.2d 544, 546-47 
(7th Cir.), cert, denied, 409 U.S. 880 (1972) (no automatic standing when charged 
with passing a counterfeit note).

44 474 F.2d 174 (5th Cir. 1973) (en banc).
45 Id. at 176-77.

In Jones v. United States^ the Supreme Court accorded a defendant 
charged with criminal possession of an item automatic standing to con
test its admissibility.89 In Simmons v. United States^ the Court made 
clear that the automatic standing principle of Jones also confers standing 
upon a defendant charged with a crime in which possession is an es
sential element.37 38 39 40 41 The Government, however, occasionally can cir
cumvent these principles by charging the defendant with conspiracy 
rather than a possessory crime.42 43 44 Moreover, the Government occasion
ally is successful in alleging that possession is not an essential element 
of the crime charged.48

In United States v. Colbert** the Fifth Circuit denied standing to de
fendants specifically charged with illegal possession of unregistered 
sawed-off shotguns. The court reasoned that the defendants had 
no standing because their abandonment of the shotguns prior to the 
search vitiated any expectation of privacy in the seized goods.45 The 
court apparently misinterpreted Jones' holding that automatic stand
ing is conferred whenever a possessory crime is charged. The issue of 
abandonment goes to the merits of whether a fourth amendment viola
tion has occurred and not to the standing of the defendants to assert that 



1973| Circuit Note: Criminal 413

violation.46 47 In United States v. Maryland^1 the Fifth Circuit refined their 
abandonment limitation on Jones by holding that if the abandonment 
itself is the result of illegal police conduct, there is no loss of standing.48 49 
However, Maryland still relies on the questionable premise of Colbert 
insofar as Maryland found the abandonment issue relevant to the stand
ing of the defendant to assert his fourth amendment rights.

46 See note 66 infra and accompanying text.
47 479 F.2d 566 (5th Cir. 1973) (per curiam).
48 Id. at 568.
49 411 U.S. 223 (1973).
50 Id. at 228.

Id.; see Simmons v. United States, 390 U.S. 377 (1968). The Court expressly re
served this question for a future case but noted that its decision in Simmons had 
“removed the danger of coerced self-incrimination.” 411 U.S. at 223; see Simmons v. 
United States, supra at 391-93. Simmons held that if at a pretrial hearing a defendant 
alleged a possessory interest in the items seized to establish his standing, that state
ment on his part could not be introduced against him in the trial on the issue of 
his guilt or innocence. Id. at 394.

52 394 U.S. 165 (1969).

The apparent tendency to undermine the vitality of Jones recently 
was buttressed by the Supreme Court’s decision in Brown v. United 
States A' Although the defendant had been charged with sale of stolen 
goods, the Court, focusing on the fact that the contested search and 
seizure occurred after the sale and delivery of the stolen goods had been 
consummated, held that no automatic standing is conferred when the 
crime charged does not require possession at the time of the search.50 
Even though possession was an essential element of the crime itself at 
the time the crime occurred, the Court did not emphasize this fact. 
Moreover, the Court suggested, without deciding, that any need for an 
automatic standing rule was obviated by its earlier holding in Simmons 
v. United States.51 52 The Court in Brown appears to have given Jones 
a new, more restricted reading and to have lain the groundwork for an 
even stricter reading—if not a complete reversal—of Jones in the future, 
thus offering the Government another tool for circumventing the ex
clusionary rule.

Standing to Challenge Illegal Electronic Surveillance. In Aider
man v. United States™ the Supreme Court established two constitutional 
tests for determining whether an accused has standing to challenge ad
mission of evidence on the ground that it was obtained through illegal 
electronic surveillance. A defendant has standing if he was a party to 
the conversation overheard or if the monitored conversation occurred 
on the defendant’s premises, regardless of whether the defendant was 
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a party to the conversation.53 Congress has adopted a more expansive 
test of standing, extending it to any person against whom the surveil
lance is directed, regardless of whether he is a party to the conversation 
overheard or has a possessory interest in the premises where the con
versation occurred.54 55

53 Id. at 176.
54 Omnibus Crime Control and Safe Streets Act of 1968, tit. Ill, § 802, 18 U.S.C. 

2510(11), 2518(10) (a) (1970); see Aiderman v. United States, 394 U.S. 165, 176-80
(1969).

The Supreme Court also has held that a grand jury witness who can demonstrate 
that he is an aggrieved party as defined by rule 41(e) of the Federal Rules of Criminal 
Procedure and can show that he falls within one of the constitutional or statutory 
tests for determining standing may object to the admission of evidence obtained 
through the use of illegal electronic surveillance. Gelbard v. United States, 408 U.S. 
41, 54 (1972); see Comment, supra note 5; 46 N.Y.U.L. Rev. 1193 (1971); 33 Ohio 
St. L.J. 181 (1972). See also United States v. Chalmas, 468 F.2d 234, 235 (9th Cir. 
1972) (per curiam) (grand jury witness granted transactional immunity had standing 
to seek suppression of evidence obtained through electronic surveillance); United 
States v. Calandra, 465 F.2d 1218, 1223-24 (6th Cir. 1972), cert, granted, 410 U.S. 925 
(1973) (status of an individual as an aggrieved party, not whether he could be harmed 
by the evidence, is determinative of standing). But see Cali v. United States, 464 
F.2d 475, 478-79 (1st Cir. 1972) (motion to suppress cannot be made within context 
of grand jury proceeding).

55 478 F.2d 494 (9th Cir. 1973), petition for cert, filed, 41 U.S.L.W. 3540 (U.S. Apr. 
10,1973) (No. 72-1320).

56 Id. at 506.
57 Id.
58 Organized Crime Control Act of 1970, tit. VII, § 702(a), 18 U.S.C. § 3504(a)(1) 

(1970). See also United States v. Chalmas, 468 F.2d 234, 235 (9th Cir. 1972) (per 
curiam); In re Evans, 452 F.2d 1239, 1247 (D.C. Cir. 1971), cert, denied, 408 U.S. 
930 (1972).

The Ninth Circuit in United States v. King™ recently held that one 
who is not a party to the conversation, who had no possessory interest 
in the premises where the overheard conversation took place, and who 
was not one against whom the electronic surveillance was directed, still 
could qualify for standing if the tapped conversation took place at his 
direction.56 The court found that the defendant’s privacy was invaded 
“to the same extent as if he had taken the phone in hand and spoken on 
the line himself.” 57 This implicit extension of the strict rules of Aider
man is reasonable since the same privacy right protected by Alderman 
existed in King.

Once an aggrieved party claims that evidence is inadmissible because 
of illegal electronic surveillance, the Government must affirm or deny 
his assertion.58 If the Government denies the use of electronic surveil
lance, the defendant has the burden of establishing that the Government 
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did employ illegal electronic surveillance.59 If the defendant is able to 
demonstrate, or the Government admits, the use of illegal electronic sur
veillance, the Government may utilize the evidence only if it can prove 
that the evidence is untainted. The defendant, however, first must come 
forward with specific evidence of taint.60

59 See Gelbard v. United States, 408 U.S. 41, 71 (1972) (White, J., concurring); 
Nardone v. United States, 308 U.S. 338, 341 (1939).

00 See Aiderman v. United States, 394 U.S. 165, 183 (1969); Nardone v. United 
States, 308 U.S. 338, 341 (1939); Maguire, supra note 12, at 310.

61 Burdeau v. McDowell, 256 U.S. 465, 475 (1921); see Note, Private Assumption 
of the Police Function Under the Fourth Amendment, 51 Boston U. L. Rev. 464 
(1971); Note, Seizure by Private Parties: Exclusion in Criminal Cases, 19 Stan. L. 
Rev. 608 (1967).

02 See, e.g., United States v. Blanton, 479 F.2d 327, 328-29 (5th Cir. 1973); United 
States v. Echols, 477 F.2d 37, 39-40 (8th Cir. 1973); United States v. Harless, 464 
F.2d 953, 956-57 (9th Cir. 1972).

63 See United States v. Valen, 479 F.2d 467, 469-70 (3d Cir. 1973) (minimal contacts 
between police and air freight company employee who made the search do not make 
out prima facie case of government participation); United States v. Harding, 475 
F.2d 480, 483-84 (10th Cir. 1973) (search and seizure by private person not acting 
in collusion with federal officers does not render seized material inadmissible). See 
also Circuits Note: 1911-1912 Term 295 n.63.

64 United States v. Tierney, 448 F.2d 37, 39 (9th Cir. 1971); United States v. Calla
way, 446 F.2d 753, 755 (3d Cir. 1971), cert, denied, 404 U.S. 1021 (1972); Brulay v. 
United States, 383 F.2d 345, 348 (9th Cir.), cert, denied, 389 U.S. 986 (1967); see 56 
Va. L. Rev. 335 (1970). See generally Note, Searches South of the Border: Admission 
of Evidence Seized by Foreign Officials, 53 Cornell L. Rev. 886 (1968).

05 United States v. Tierney, 448 F.2d 37, 39 (9th Cir. 1971).
66See, e.g., United States v. Maryland, 479 F.2d 566, 568 (5th Cir. 1973) (no expec

tation of privacy in counterfeit note abandoned in police car); United States v. 
Vaughan, 475 F.2d 1262, 1263-64 (10th Cir. 1973) (per curiam) (searches conducted as 
a precondition to entering a military base or while present on a military base not 

Searches by Private Individuals. In the only Supreme Court case
dealing with searches by private persons, the Court held that fourth 
amendment protection does not encompass searches by individuals who 
are not agents of the Government.61 While the circuits this term uni
formly have applied the Court’s ruling,62 each case nevertheless requires 
a threshold determination of any possible agency relationship between 
the private individual and the Government which might trigger fourth 
amendment safeguards.63 Searches conducted by foreign law enforce
ment officials are treated as searches by private individuals64 unless Ameri
can law enforcement officials substantially were involved in the search.65*

Scope of the Fourth Amendment. A critical issue in many cases
is whether the item seized is even within the ambit of fourth amendment 
protection.66 If an item is not protected by the fourth amendment, it may 



416 The Georgetown Law Journal [Vol. 62:401

be introduced in evidence regardless of the methods used by the police 
to obtain it.67 * In Katz v. United States™ the Supreme Court substan
tially altered the scope of the fourth amendment to protect those activi
ties where the persons involved had a reasonable expectation of privacy.69 
The Supreme Court has held, however, that a defendant’s fourth amend
ment rights are not violated if an informer relates the substance of a con
versation with the defendant to third parties.70 The Court also has held 
that it does not violate the fourth amendment if the Government elec
tronically monitors an informer’s conversation with a defendant.71

controlled by the fourth amendment); United States v. Colbert, 474 F.2d 174, 177 
(5th Cir. 1973) (abandonment of items seized deprives defendants of standing to 
object to seizure); United States v. Ortega, 471 F.2d 1350, 1361 (2d Cir. 1972), cert, 
denied, 411 U.S. 948 (1973) (what can be overheard by the naked ear is not pro
tected by the fourth amendment); United States v. Birrell, 470 F.2d 113, 116-17 (2d 
Cir. 1972) (personal papers of other than homicide victim found in hotel room where 
homicide committed are protected by the fourth amendment); United States v. 
Mustone, 469 F.2d 970, 972 (1st Cir. 1972) (abandoned trash bags not protected by 
fourth amendment); United States v. Palmateer, 469 F.2d 273, 274 (9th Cir. 1972) 
(per curiam) (warrant requirement of fourth amendment does not apply to searches 
of prisoners’ jail cells).

It is unnecessary to apply the fourth amendment standards of probable cause or 
reasonableness in order to compel grand jury testimony. In re Womack, 466 F.2d 555, 
556 (7th Cir. 1972) (per curiam). However, that which is protected by the fifth 
amendment cannot be seized by warrant undef the fourth amendment. Vonderahe v. 
Howland, F.2d , (9th Cir. 1973) (No. 71-1982, at 10-11).

The fourth amendment has been held to apply to searches by congressional com
mittees. See, e.g., Watkins v. United States, 354 U.S. 178, 187-88 (1957); United 
States v. McSurely, 473 F.2d 1178, 1194 (D.C. Cir. 1972); United States v. Fort, 443 
F.2d 670, 678 (D.C. Cir. 1970), cert, denied, 403 U.S. 932 (1971). The law is un
settled, however, as to whether the fourth amendment governs administrative searches 
of students’ lockers and living areas. See Note, Students'1 Constitutional Rights on 
Public Campuses, 58 Va. L. Rev. 552, 580-82 (1972).

67 Cf. Katz v. United States, 389 U.S. 347, 351 (1967). Of course, even searches 
theoretically beyond fourth amendment protection may yet be subject to traditional 
notions of due process. See Rochin v. California, 342 U.S. 165 (1952) (police-induced 
vomiting in search for narcotics violates fourteenth amendment). See generally 
Mascolo, The Role of Abandonment in the Law of Search and Seizure: An Applica
tion of Misdirected Emphasis, 20 Buff. L. Rev. 399 (1971) (abandonment involves dual 
issues of property and voluntary waiver of a constitutional right).

08 389 U.S. 347 (1967).
69 Id. at 351-53. The Court repudiated the “constitutionally protected areas” con

cept and instead held that the fourth amendment protects people and not simply 
areas. Id.

70 Hoffa v. United States, 385 U.S. 293, 302 (1966).
71 United States v. White, 401 U.S. 745, 751 (1971). See also Circuits Note: 1911- 

1912 Term 297 n.71. See generally The Supreme Court, 1910 Term, 85 Harv. L. Rev. 
40, 250-58 (1971).

The Supreme Court did hold in Massiah v. United States that, while there is no 
violation of the fourth amendment in electronically monitoring a conversation in
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This past term the Supreme Court held in United States v. Dionisio12 
that there is no need to satisfy the fourth amendment’s requirement of 
reasonableness in compelling voiceprint exemplars for a grand jury 
investigation since there is neither a search nor a seizure when a grand 
jury compels such exemplars.* 72 73 74 In a companion case, United States v. 
Mara,14 the Court, relying on its reasoning in Dionisio, held that the 
fourth amendment’s protections are not triggered when a grand jury 
compels a person to give handwriting exemplars.75 However, Justice 
Marshall, in dissent, contended that the effect of the Court’s decisions 
is to allow official interference into a person’s liberty without any re
straint of reasonableness.76

which one of the parties has consented to the monitoring, a violation of both the 
fifth and sixth amendments occurs when such a monitored conversation takes place 
after an indictment has been returned against a party not consenting to the electronic 
surveillance. 377 U.S. 201, 205-07 (1964). See also United States v. Hayles, 471 F.2d 
788, 791-93 (5th Cir. 1973) (pre-indictment electronic monitoring of defendants’ 
conversations is illegal where charges are pending in another district; harmless error 
results when there is other overwhelming evidence of guilt).

72 410 U.S. 1 (1973).
73 Id. at 15. The Court held that a subpoena to appear before a grand jury is not a 

fourth amendment seizure. Id. at 9. See generally Branzburg v. Hayes, 408 U.S. 665, 
682 (1972); Davis v. Mississippi, 394 U.S. 721, 726-27 (1969); Note, United States v. 
Dionisio: The Grand Jury and the Fourth Amendment, 73 Colum. L. Rev. 1145 
(1973). In holding that the compelling of voiceprints does not constitute a search, the 
Court noted that “[tjhe physical characteristics of a person’s voice, its tone and 
manner, as opposed to the content of a specific conversation, are constantly exposed 
to the public.” 410 U.S. at 14. See generally Katz v. United States, 389 U.S. 347 
(1967) (no expectation of privacy). The Court observed that compelling voice 
exemplars was even less intrusive than the pat-down search upheld in Terry v. 
Ohio. 410 U.S. at 15; see Terry v. Ohio, 392 U.S. 1, 24-25 (1968).

74 410 U.S. 19 (1973).
75 Id. at 21-22. See also United States v. Nix, 465 F.2d 90, 93 (5th Cir.), cert, 

denied, 409 U.S. 1013 (1972); Ringer v. United States, 463 F.2d 1083, 1085 (8th Cir. 
1972).

76 410 U.S. at 39-40 (Marshall, J., dissenting). See Note, supra note 73, at 1158-59,

SEARCH W ARRANTS AND PROBABLE CAUSE

Whenever evidence is seized pursuant to a search warrant, courts may 
have to determine whether the warrant and its execution satisfied the 
requirements of the fourth amendment.

Validity of the Warrant. As a condition precedent to the is
suance of a search warrant, the fourth amendment requires a finding of 
probable cause that evidence of criminal activity will be found in a 
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given physical area.77 78 Federal courts generally interpret rule 41(c) of 
the Federal Rules of Criminal Procedure™ as requiring that all elements 
necessary to establish probable cause be present within the affidavit serv
ing as the basis for the issuance of a search warrant; thus, the affidavit 
may not be supplemented by oral testimony of the affiant.79 This re
quirement is attributable to the difficulty of attempting later review of 
whether the warrant should have been issued.80 Of course, rule 41 is not 
of constitutional dimension and, therefore, is not binding upon the 
states.81

77 U.S. Const, amend. IV; see United States v. Honoré, 450 F.2d 31, 33 (9th Cir.
1971), cert, denied, 404 U.S. 1048 (1972). See also Note, Search and Seizure in the 
Supreme Court: Shadows on the Fourth Amendment, 28 U. Chi. L. Rev. 664, 687-88 
(1961).

A judicial officer may issue a search warrant only when the information presented 
to him is sufficient to support an independent determination that probable cause 
exists. Whiteley v. Warden, 401 U.S. 560, 564 (1971). Mere assertions by the affiant 
as to the existence of probable cause based on unsupported conclusions cannot justify 
the issuance of a search warrant. United States v. Hatcher, 473 F.2d 321, 323 (6th Cir. 
1973). However, the affiant need not assert his own firsthand knowledge. He merely 
can state the facts establishing probable cause related to him by other police agents. 
United States v. McCoy, 478 F.2d 176, 179 (10th Cir. 1973), petitiori for cert, filed, 
41 U.S.L.W. 3646 (U.S. June 6, 1973) (No. 72-1636).

78 “A warrant shall issue only on an affidavit or affidavits sworn to before the 
federal magistrate or state judge and establishing the grounds for issuing the warrant.” 
Fed. R. Crim. P. 41(c). Violation of rule 41 requires exclusion of the evidence ob
tained. United States v. Haywood, 464 F.2d 756, 760 (D.C. Cir. 1972).

79 See Tabasko v. Barton, 472 F.2d 871, 873 (6th Cir. 1972), cert, denied, 93 S. Ct. 
2288 (1973); United States v. Kahn, 471 F.2d 191, 197 (7th Cir. 1972), cert, granted, 93 
S. Ct. 2275 (1973). Contra, Leeper v. United States, 446 F.2d 281, 285-86 (10th Cir. 
1971), cert, denied, 404 U.S. 1021 (1972).

In federal habeas cases, some circuits have allowed sworn oral testimony before a 
state judicial officer to supplement an otherwise insufficient affidavit. See United States 
ex rel. Gaugler v. Brierley, 477 F.2d 516, 520 (3d Cir. 1973); Boyer v. Arizona, 455 
F.2d 804, 806 (9th Cir. 1972).

Courts may have to decide the validity of warrants based upon inartfully or am
biguously worded affidavits. In United States v. Ventre sc a the Supreme Court indi
cated that affidavits should be interpreted realistically. 380 U.S. 102, 108-09 (1965). 
Because guilt or innocence is not at issue and because of the preference accorded 
search warrants in general, lower courts were instructed to draw all inferences in 
favor of the Government. Id.; see United States v. Melancon, 462 F.2d 82, 89-90 (5th 
Cir.), cert, denied, 409 U.S. 1038 (1972).

80 Sec Boyer v. Arizona, 455 F.2d 804, 807 (9th Cir. 1972) (Ely, J., dissenting).
81 United States ex rel. Gaugler v. Brierley. 477 F.2d 516, 523 (3d Cir. 1973). Evi

dence seized in a federal search pursuant to a search warrant issued by a state court 
is not admissible in a federal prosecution unless that state court is a state court of 
record. United States v. Hanson, 469 F.2d 1375, 1377 (5th Cir. 1972). State law de
termines whether a state court is a state court of record. Navarro v. United States, 
400 F.2d 315, 319 n.4 (5th Cir. 1968).

The issue of whether rule 41 controls search and seizure occasionally arises when 
both state and federal agents participate in the search. For purposes of a federal
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One recurring problem is the adequacy of an affidavit containing al
legedly incorrect factual statements. The trend in recent cases has been 
to allow a defendant to challenge the factual validity of information 
contained in an affidavit in order to show that probable cause did not 
actually exist.* 82 83

prosecution, joint federal-state searches are treated as if they were exclusively federal 
in character. Byars v. United States, 273 U.S. 28, 33 (1927). A search conducted pri
marily by state officials is treated as a joint federal-state search if a federal officer 
participated prior to the seizure of the object sought. Lustig v. United States, 338 
U.S. 74, 79 (1949).

82 See United States v. Jones, 475 F.2d 723, 725-27 (5th Cir. 1973); United States 
v. Harwood, 470 F.2d 322, 324-25 (10th Cir. 1972). But see United States v. Bolton, 
458 F.2d 197 (6th Cir. 1972) (per curiam). See generally Kipperman, Inaccurate 
Search Warrant Affidavits as a Ground for Suppressing Evidence, 84 Harv. L. Rev. 
825 (1971); Circuits Note: 1971-1972 Tenn 299 & nn.84-86; Comment, Controverting 
Probable Cause in Facially Sufficient Affidavits, 63 J. Crim. L.C. & P.S. 41 (1972). 
The Tenth Circuit recently upheld a search warrant which named the wrong affiant. 
See United States v. McCoy, 478 F.2d 176, 180-81 (10th Cir. 1973), cert, denied, 42 
U.S.L.W. 3195 (U.S. Oct. 9, 1973).

83 466 F.2d 27 (6th Cir. 1972).
84 Id. at 35.
85 U.S. Const, amend. IV; see Trupiano v. United States, 334 U.S. 699, 710 (1948).
86 468 F.2d 1184 (6th Cir. 1972).
st Id. at 1185.
88Id. at 1186. See also United States v. Combs, 468 F.2d 1390, 1391-92 (6th Cir.), 

cert, denied, 411 U.S. 948 (1973) (search of automobile parked 20 feet from house is 
permissible where warrant describes house and adjacent land); United States v. 

Courts occasionally must rule on the validity of a search warrant 
based upon facts in a supporting affidavit which are themselves the fruits 
of an illegal search and seizure. The Sixth Circuit held in United States 
v. Langley88 that if an affidavit which establishes probable cause for the 
issuance of a warrant contains facts obtained as the direct or indirect 
result of an illegal search and those facts constitute more than a “very 
minor portion” of the affidavit, the warrant issued pursuant to that af
fidavit is invalid.84 The test set forth in Langley is imprecise in that no 
guidance is given concerning the quantum of information which con
stitutes more than a very minor portion, and, consequently, the test may 
lead to inconsistent results.

A valid search warrant specifically must describe the place to be 
searched.85 In United States v. Wright86 the Sixth Circuit reviewed the 
validity of a warrant which authorized the search of a three-story brick 
building and which also was relied upon to search a cement building at
tached thereto.87 The court held that the search of the cement building 
was valid because at one time a door connected the two buildings and 
both the defendants and the Government referred to the buildings as 
one premise.88
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A warrant also must describe specifically the items to be seized.89 In 
United States v. McSurely90 the District of Columbia Circuit was con
fronted with a search warrant based on an affidavit claiming the presence 
of seditious materials on the premises to be searched.91 The court held 
that the generic description, “seditious materials,” is not specific enough 
to satisfy the requirements of the fourth amendment.92

Melancon, 462 F.2d 82, 92-93 (5th Cir.), cert. denied, 409 U.S. 1038 (1972) (search 
warrant listing the wrong post box number is not invalid).

89 U.S. Const, amend. IV; see Steele v. United States, 267 U.S. 498, 501 (1925). 
See also LaFave, Search and Seizure: “The Course of True Law . . . Has Not . . . 
Run Smooth,” 1966 U. III. L.F. 255, 268.

90 473 F.2d 1178 (D.C. Cir. 1972).
91 Id. at 1185.

Id. at 1190. Because of the special protection afforded freedom of the press, 
descriptions of printed material must be particularly specific. See Marcus v. Search 
Warrants, 367 U.S. 717 (1961). See also United States v. Rytman, 475 F.2d 192, 193 
(5th Cir. 1973) (per curiam) (warrant listing the wrong serial number for stolen air 
conditioner does not render warrant defective for non-specificity).

93 Sgro v. United States, 287 U.S. 206, 210 (1932).
94 469 F.2d 970 (1st Cir. 1972).
®Hd. at 973. The Tenth Circuit recently held that a search conducted more than 

three weeks after the occurence of facts recited in an affidavit is not so remote in time 
as to destroy probable cause when the facts related demonstrate that the illegal activity 
conducted on the premises to be searched is of a continuing nature. United States 
v. Johnson, 461 F.2d 285, 287 (10th Cir. 1972). The Seventh Circuit has given con
siderable weight to an assertion by a police officer that items to be seized were 
presently on the premises. See United States v. Unger, 469 F.2d 1283, 1287-88 (7th 
Cir. 1972), cert, denied, 411 U.S. 920 (1973).

99 378 U.S. 108 (1964).
97 Id. at 113-14. In order to meet the credibility test, facts and circumstances re

lating the manner in which the informant acquired his information must be presented 
to the magistrate. Id.; see, e.g., United States v. Love, 472 F.2d 490, 494-95 (5th Cir. 
1973); United States v. Counts, 471 F.2d 422, 426 (2d Cir. 1973); United States v. 
Sultan, 463 F.2d 1066, 1068-69 (2d Cir. 1972); United States v. Fantuzzi, 463 F.2d 683,

A warrant is constitutionally defective unless there is probable cause 
to believe the items are currently in the place to be searched.93 94 In 
United States v. Mustone^ the First Circuit upheld a search warrant 
issued on the basis of an affidavit describing the contents of a trash bag 
examined eight days earlier. The court found that despite the eight days 
which had elapsed, it was unlikely that the counterfeit notes and offset 
printing press in question had been moved from the premises.95 Although 
the printing press would likely remain on the premises for some time, the 
court’s conclusion that the notes remained as well is logically suspect.

Probable Cause Based on Informants. In Aguilar v. Texas96 the
Supreme Court held that when an unnamed informant’s tip is an essential 
element in the establishment of probable cause, both the credibility97 
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and the reliability* 98 99 of the informer must be assessed. Subsequently, in 
Spinelli v. United States** the Court clarified its holding in Aguilar and 
declared that courts should demand a higher standard of specificity of 
information when scrutinizing an affidavit which relies on an informant’s 
tip.100 The Court specifically rejected a “totality of the circumstances” 
test.101

687-88 (2d Cir. 1972). Hearsay facts can serve to establish the credibility of the in
former’s information when those facts are corroborated by the personal observations 
of the police. Draper v. United States, 358 U.S. 307, 312-13 (1959); see United States 
v. Holliday, 474 F.2d 320, 322 (10th Cir. 1973); United States v. Kleve, 465 F.2d 187, 
192 (8th Cir. 1972). The facts corroborated by the police need not be related to a 
crime and can be innocuous as long as they are sufficiently probative to satisfy the 
credibility test of Aguilar. See Spinelli v. United States, 393 U.S. 410, 415-16 (1969); 
DeAngelo v. Yeager,----F.2d------,---- (3d Cir. May 21, 1973) (Crim. No. 72-1584,
at 5).

Often the facts independently corroborated by the police are sufficient, in them
selves, to establish probable cause without reliance on the informer’s original infor
mation. See, e.g., United States v. Babich, 477 F.2d 242 (9th Cir. 1973), cert, denied, 
42 U.S.L.W. 3195 (U.S. Oct. 9, 1973); United States v. Steed, 465 F.2d 1310 (9th Cir.), 
cert, denied, 409 U.S. 1078 (1972); United States v. Melancon, 462 F.2d 82 (5th Cir.), 
cert, denied, 409 U.S. 1038 (1972); United States v. Johnson, 461 F.2d 285 (10th Cir. 1972).

98 378 U.S. at 114-15 & n.5. To meet the reliability test, the affiant must relate facts 
and circumstances to show that the informant is trustworthy. Id.; see United States 
v. Harris, 403 U.S. 573 (1971). Chief Justice Burger, writing for a plurality of the 
Court in Harris, suggested that the reliability test of Aguilar had been met because: 
(1) the informer gave detailed information; (2) the affiant swore as to the background 
of the suspect and its relationship to the affiant’s judgment as to the probable cause 
for the issuance of a warrant; and (3) the informer made a statement against his own 
penal interest. Id. at 581-84; see United States v. Star, 470 F.2d 1214, 1217 (9th Cir.
1972) (statement against penal interest supports credibility); United States v. Unger, 
469 F.2d 1283, 1287 (7th Cir. 1972), cert, denied, 411 U.S. 920 (1973) (specificity of 
detail corroborates reliability). See generally Circuits Note: 1911-1912 Tertn 300-01; 
The Supreme Court, 1910 Term, supra note 71, at 53-64. In Spinelli v. United States 
the Court specifically had rejected the second prong of the Harris test. 393 U.S. 410, 
414 (1969).

Although courts most often deal with professional informers who have been granted 
immunity from prosecution, the Chief Justice did not discuss the effect of immunity 
on the weight to be given to an informer’s statement against interest. Nor did the 
Chief Justice specify whether all or any combination of his three tests must be met to 
establish the informer’s reliability. See United States v. Marihart, 472 F.2d 809, 813-15 
(8th Cir. 1972) (en banc) (corroboration of tip satisfies credibility requirement). The 
court in Marihart offered a well reasoned criticism of the conceptual problems of 
Harris and suggested that the Supreme Court clarify its position on informer re
liability. Id. at 814.

99 393 U.S. 410 (1969).
100 Id. at 415. See generally United States v. McNally, 473 F.2d 934 (3d Cir. 1973); 

Note, The Informer's Tip as Probable Cause for Search or Arrest, 54 Cornell L. Rev. 
958 (1969). Spinelli is applicable only when the informer comes from the criminal 
milieu. United States v. McCoy, 478 F.2d 176, 179 (10th Cir.), cert, denied, 42 U.S.L.W. 
3195 (U.S. Oct. 9, 1973).

101 393 U.S. at 415. See also United States v. Wong, 470 F.2d 129 (9th Cir. 1972).
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While courts frequently are called upon by the defense to provide the 
name of an informer, they generally have been reluctant to disclose such 
information for fear of jeopardizing the life or future usefulness of the 
informer.102 A defendant cannot obtain identification of an informer 
at a pretrial hearing on the issue of whether probable cause existed for 
the issuance of a warrant.103 * However, in Roviaro v. United States™* 
the Supreme Court held that if in an actual trial of a federal criminal 
case the disclosure of the identity of an informer would be helpful to 
the defense or essential to a fair trial, the Government is required to 
disclose the identity of the informer.105 The Court noted that courts 
faced with the issue should consider the possible significance of the 
informer’s testimony, the possible defense of entrapment, and all other 
relevant factors.106 Once a court determines that the disclosure of an 
informer’s identity is required, the prosecution either must identify the 
informer or face dismissal of the case.107 However, the burden of demon
strating the need to know the informer’s name is on the defendant.108 *

102 See Roviaro v. United States, 353 U.S. 53 (1957). The Supreme Court has up
held an Illinois procedural law which permits the prosecution to withhold the in
former’s identity at a probable cause hearing if the trial judge is convinced by evi
dence introduced in court that the police relied in good faith upon credible informa
tion given by a reliable informer. McCray v. Illinois, 386 U.S. 300 (1967); see Grano, 
A Dilemma for Defense Council: Spinelli-Harris, Search Warrants and the Pos
sibility of Police Perjury, 1971 U. III. L.F. 405, 427-57; Rebell, The Undisclosed In
formant and the Fourth Amendment: A Search for Meaningful Standards, 81 Yale 
L.J. 703, 715 n.67 (1972).

103See United States v. King, 478 F.2d 494, 508 (9th Cir. 1973), petition for cert, 
filed, 41 U.S.L.W. 3573 (U.S. Mar. 29, 1973).

104353 U.S. 53 (1957).
105 Id. at 60-61; see, e.g., United States v. Connolly, 479 F.2d 930, 933 (9th Cir.

1973) (defendant must show knowledge of informer’s name would be helpful to de
fense or essential to fairness of trial); United States v. Willis, 473 F.2d 450, 452 
(6th Cir.), cert, denied, 93 S. Ct. 2290 (1973) (no showing that disclosure of in
former’s name would in any way assist defense); United States v. Cantor, 470 F.2d 
890, 892 (3d Cir. 1972) (testimony of informants not essential to fair trial). The 
Eighth Circuit has utilized in camera identification of the informant to allow the 
judge to satisfy himself that probable cause existed. United States v. Hurse, 477 
F. 2d 31 (Sth Cir. 1973) (per curiam).

106 353 U.S. at 61-62 & n.12. The Second Circuit has held that actual police cor
roboration of an informer’s tip is an adequate safeguard against fabrication of any facts 
and circumstances, thus obviating any need for disclosing the identity of an informer. 
United States v. Carneglia, 468 F.2d 1084, 1089 (2d Cir. 1972). See also United States v. 
Ortega, 471 F.2d 1350, 1357 (2d Cir. 1972), cert, denied, 411 U.S. 948 (1973) (no dis
closure of informer’s identity in case where informer did not play an active part in 
the crime and the informer was not the only witness who could testify to the criminal 
activity). See generally Circuits Note: 1911-1912 Term 301-02 & nn.107-14.

io? 353 U.S. at 61.
108 United States v. Alvarez, 472 F.2d 111, 113 (9th Cir.), cert, denied, 93 S. Ct. 2742

(1973); see United States v. Connolly, 479 F.2d 930, 933 (9th Cir. 1973).
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for Electronic Surveillance. Section 802 of title III
of the Omnibus Crime Control and Safe Streets Act of 1968,109 sets 
forth the procedure for obtaining a warrant to conduct a wiretap or 
otherwise carry on electronic surveillance.110 Moreover, it recognizes 
the President’s possible constitutional power to conduct warrantless elec
tronic surveillance in certain cases of national security.111 The affiant 
seeking a warrant to conduct electronic surveillance must establish prob
able cause112 and must allege that he has exhausted all other reasonable 
means to obtain evidence against the suspect.113

18 U.S.C. 2510-20 (1970).
no Id. § 2518.
111 Id. § 2511(3). In United States v. United States District Court the Supreme Court 

held that the national security interest provision of section 2511(3) does not include 
electronic surveillance of domestic organizations alleged to be a threat to national 
security. 407 U.S. 297, 320 (1972).

n218 U.S.C. § 2518(1) (b) (1970). However, no order entered under the Act can 
authorize electronic interception of communications for periods longer than necessary 
to obtain the desired communication and in any event no longer than 30 days. Id. 
§ 2518(5). Extensions may be granted under the Act, but they must meet all the tests 
of the statute. Id. §§ 2518(1) (f), 2518(5).

ns Id. § 2518(1) (c). See generally United States v. Fino, 478 F.2d 35 (2d Cir. 1973), 
petition for cert, filed, 41 U.S.L.W. 3675 (U.S. May 31, 1973) (No. 72-1605).

H4 18 U.S.C. § 2516(1) (1970).
115 469 F.2d 522 (4th Cir. 1972), cert, granted, 411 U.S. 905 (1973).
lie Id. at 524. Often the Attorney General’s executive assistant wrote the memo

randum approving the wiretap application and affixed the Attorney General’s initials 
in accordance with established office procedure. Id. at 525. Approximately 75 percent 
of the wiretaps requested by the Justice Department in 1970 and most of those re
quested in 1971 were processed in this manner. Washington Post, Mar. 21, 1972, § A, 
at 6, col. 1.

H7 469 F.2d at 528.
n8L7.; see United States v. Chavez, 478 F.2d 512, 514-17 (9th Cir.), cert, granted, 

93 S. Ct. 2292 (1973) (statutory requirements not met although Attorney General saw 
and initialed request); United States v. King, 478 F.2d 494, 503-04 (9th Cir. 1973), 
petition for cert, filed, 41 U.S.L.W. 3573 (U.S. Mar. 29, 1973) (No. 72-1320) (govern

The Act explicitly requires the Attorney General of the United States 
or his authorized delegate to approve all electronic surveillance requests 
made by a federal agency.114 The failure of the Attorney General and 
his staff to faithfully meet these requirements has been the subject of 
recent judicial criticism. For example, the Fourth Circuit in United 
States v. Giordano115 referred to the Justice Department’s response to 
section 802 of the Act as “the ‘Alice in Wonderland’ world of Justice 
Department wiretap applications.” 116 In Giordano the Government 
argued that it had satisfied the spirit of the congressional design even 
though it had not adhered to the letter of the law.117 The court, rejecting 
the Government’s position,118 noted that the executive department could 
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not arbitrarily circumvent the clearly expressed congressional will with
out jeopardizing the separation of powers.119 120

ment’s claim of good faith is insufficient). See generally United States v. Robinson, 472 
F.2d 973, 975-78 (5th Cir. 1973) (en banc) (per curiam) (Clark, J., dissenting).

119 469 F.2d at 528.
120 467 F.2d 647 (3d Cir. 1972).
121 Id. at 650-51.
122 Id. at 652. In United States v. Fiorella the Second Circuit held that an internal 

memorandum which approved the wiretap application and which bore the Attorney 
General’s initials was sufficient for purposes of section 2516. 468 F.2d 688, 690-91 (2d 
Cir. 1972), petition for cert, filed, 41 U.S.L.W. 3434 (U.S. Dec. 12, 1972) (No. 72-863); 
see United States v. Iannelli, 477 F.2d 999, 1001 (3d Cir. 1973), petition for cert, 
filed, 42 U.S.L.W. 3088 (U.S. July 12, 1973) (No. 73-103). The Court in Fiorella 
apparently ignored the fact that the executive assistant who identified the Attorney 
General’s initials had admitted regularly affixing the initials in the past.

123 See Fed. R. Crim. P. 41(d), (f). See generally LaFave, supra note 89, at 274-77; 
notes 172-189 infra and accompanying text.

124 275 U.S. 192 (1927).
125 Id. at 196.
126 See, e.g., United States v. Pacelli, 470 F.2d 67, 70-72 (2d Cir. 1972), cert, denied, 

410 U.S. 983 (1973) (boric acid, a dilutant of cocaine, legitimately can be seized in 
warrant search for heroin); Tavlor v. Minnesota, 466 F.2d 1119, 1121 (8th Cir. 1972) 
(per curiam), cert, denied, 410 U.S. 956 (1973) (any evidence related to the crime 
for which the wan ant issued can be seized as long as warrant does not authorize gen
eral search); United States v. White, 463 F.2d 18, 21 (9th Cir. 1972) (per curiam) 
(contraband in plain view in area being searched can be seized though not listed in 
warrant); United States v. Smith, 462 F.2d 456, 456-61 (8th Cir. 1972) (narcotics 
paraphernalia admissible when warrant names only heroin and cocaine). See generally 
Coolidge v. New Hampshire, 403 U.S. 443, 464-73 (1971). See also Circuits Note: 1911- 
1912 Term 303 & n.127.

Some courts, however, have taken a more lenient view of the govern
ment’s practice. Thus, in United States v. Ceraso12Q the Third Circuit 
noted that since the person who signed on the Attorney General’s behalf 
knew that he had, in fact, approved the application, it was irrelevant 
whether he actually signed the letter of approval.121 The court found 
no evidence that the purposes of the statute had been frustrated.122

EXECUTION OF SEARCH WARRANTS

Seizure of Tangible Items. Even though a search warrant is
valid on its face, items seized pursuant to the warrant will be admissible 
only if the warrant is executed properly.123 In 1927 the Supreme Court 
in Marron v. United States12*1 held that items not named in the warrant 
but found in the course of a search directed at locating specific items, 
may not be seized.125 The circuits, however, have created numerous 
exceptions to this rule.126
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Moreover, in Warden v. Hayden121 the Supreme Court rejected the 
theory that mere evidence cannot be seized during an otherwise legiti
mate search.127 128 The Court noted that a search for mere evidence con
stitutes no greater infringement on privacy than a search for contraband, 
fruits of a crime, or instrumentalities of a crime.129 In light of recent 
cases such as Hayden and Katz v. United States130 which drastically have 
shifted the focus of the fourth amendment from protection of property 
to protection of privacy, no constitutional basis appears to exist for ex
cluding unspecified items found in the course of a legal search pursuant 
to a warrant. Once the police undertake a legitimate search, no greater 
intrusion on the owner’s privacy results if they also seize unspecified 
items.131

127 387 U.S. 294 (1967).
128 Id. at 301-02. A similar issue still may arise, however, if the defendant claims that 

the evidence seized is protected by the fifth amendment. See Taylor v. Minnesota, 
466 F.2d 1119, 1121-22 (8th Cir. 1972), cert. denied, 410 U.S. 956 (1973) (memorandum 
stating training procedures for prostitutes is admissible because related to other 
material within scope of warrant); United States v. Smith, 462 F.2d 456, 461 (8th Cir. 
1972) (lease can be introduced to show control of premises). See generally Comment, 
The Mere Evidence Rule: Doctrine or Dogma?, 45 Texas L. Rev. 526, 546-50 (1967).

129 387 U.S. at 310.
130 389 U.S. 347 (1967); see notes 67-75 supra and accompanying text.
131 In any event, the search may not exceed the scope of the warrant. See United 

States v. Henkel, 451 F.2d 777, 780-81 (3d Cir. 1971).
132 18 U.S.C. § 2510-20 (1970).
133 Id. § 2517(5).
134 See United States v. Tortorello, 480 F.2d 764, 771-75 (2d Cir. 1973), cert, denied, 42 

U.S.L-W. 3198 (U.S. Oct. 9, 1973); United States v. Cafero, 473 F.2d 489, 494-501 (3d 
Cir. 1973), petition for cert, filed, 41 U.S.L.W. 3597 (U.S. Mar. 26, 1973) (No. 72-1304).

135 471 F.2d 191 (7th Cir. 1972), cert, granted, 93 S. Ct. 2275 (1973).
136Id. at 195; see 18 U.S.C. § 2518(1) (b) (iv) (1970).

Seizure by Wiretap. Despite the traditional specificity require
ments, wiretapping almost invariably leads to seizure of unspecified 
and unanticipated communications. Section 802 of title III of the 
Omnibus Crime Control and Safe Streets Act of 1968,132 which per
mits the use of information relating to offenses other than those 
specified in the order of authorization,133 successfully has with
stood constitutional challenges.134 In dealing with the specificity 
issue, the Seventh Circuit in United States v. Kahn135 focused on 
the Act’s requirement that the wiretap application identify any 
person, “if known,” whose conversations are to be intercepted.136 
The court pointed out that the implication of the Act is that if a person’s 
complicity in the offenses committed is not yet known, seizure of such 
conversations is authorized by the statute.137 However, the court con
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strued the Act to mean that if the Government knew or “should have 
known” of the related illegal activity, evidence obtained against an un
named person by use of electronic surveillance is inadmissible.138 The 
“should have known” requirement, while placing a significant burden 
upon the Government, appears to be quite reasonable in an area as per
niciously offensive to free discourse as that of electronic surveillance.139

138 Id. at 196.
139 Cf. United States v. White, 401 U.S. 745, 761-65 (1971) (Douglas, J., dissenting).
14018 U.S.C. § 2518(8) (d) (1970). The time period, however, cannot exceed 90 

days after the completion of the wiretap. Id. The Act also provides for good cause 
extensions for filing of an inventory. Id. The Third Circuit has held that electronic 
surveillance evidence must be suppressed if the Government has been guilty of a 
“complete and deliberate failure to file any inventory.” United States v. Eastman, 
465 F.2d 1057, 1062 (3d Cir. 1972). In United States v. Smith the Tenth Circuit held 
that an unauthorized delay of 30 hours did not render the government’s procedures 
fatally defective because the defendant could not demonstrate prejudice. 463 F.2d 
710, 711-12 (10th Cir. 1972). The Eighth Circuit has held that where the inventory 
requirement of the Act is not violated intentionally and where the Government gives 
notice of electronic interception, the evidence seized is admissible. United States v. 
Wolk, 466 F.2d 1143, 1145-46 (8th Cir. 1972). See generally S. Rep. No. 1097, 90th 
Cong., 2d Sess. (1968).

141 18 U.S.C. § 2518(8) (d) (1970).
142 Henry v. United States, 361 U.S. 98, 100-02 (1959). Probable cause has been 

defined simply as a “reasonable ground for belief of guilt.” United States v. Brinegar, 
338 U.S. 160, 175 (1948). Something more than mere suspicion, but less than clear 
proof of guilt, is required. See id.; Von Sleichter v. United States, 472 F.2d 1224, 
1249 (D.C. Cir.), cert, denied, 409 U.S. 1063 (1972).

143 See Beck v. Ohio, 379 U.S. 89, 91 (1964). A finding of probable cause may be 
based on circumstantial evidence. See, e.g., United States v. McCarthy, 473 F.2d 300, 
306 (2d Cir. 1972) (defendant met known participant in tin hijacking near delivery 
point for stolen goods); United States v. Solis, 469 F.2d 1113, 1115 (5th Cir. 1972), 
cert, denied, 410 U.S. 932 (1973) (defendant 'with drug arrest record behaved furtively 
and consorted with persons known to have received large quantities of drugs); United 
States v. Sanders, 462 F.2d 122, 124 (6th Cir. 1972) (per curiam) (dictum) (bulge in 
pocket and furtive behavior at scene of disturbance). But see United States v. Loo, 
478 F.2d 401, 404-05 (9th Cir. 1973) (strong circumstantial evidence held to create a 
suspicion but not probable cause).

In order that a defendant may adequately and knowledgeably prepare 
his defense, the Act requires that the Government provide the defendant, 
within a reasonable time, an inventory of all monitored conversations 
to which he was a party.140 Moreover, the Act also enables a trial judge, 
at his discretion, to order service of the inventory upon other parties to 
the monitored conversation.141

ARRESTS

Probable Cause to Arrest. A constitutionally valid arrest must
be based on probable cause that the person arrested has committed or is 
committing a crime.142 Probable cause in any case is a question of fact,143 
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and each case requires a determination on its own merits, without the 
benefit of any generally applicable rule of law.144

144See United States v. Davis, 458 F.2d 819, 821 (D.C. Cir. 1972) (per curiam); 
Hinton v. United States, 424 F.2d 876, 879 (D.C. Cir. 1969). In the case of an arrest 
based on information obtained from an unidentified informant, however, the credi
bility of the informant and the reliability of the information are essential ingredients 
of probable cause. See United States v. Love, 472 F.2d 490, 494-95 (5th Cir. 1973); 
notes 96-108 supra and accompanying text. A tip from a known informant which has 
detail that is corroborated by independent investigation, is sufficient to establish prob
able cause. Draper v. United States, 358 U.S. 307, 312-13 (1959); United States v. 
Murray,----F.2d------,---- (9th Cir. Feb. 16, 1973) (Crim. No. 71-2088, at 10-11);
United States v. Burch, 471 F.2d 1314, 1316-17 (6th Cir. 1973); Gomez v. Beto, 471 F.2d 
774, 775 (5th Cir. 1973) (per curiam); United States v. James, 466 F.2d 475, 476-77 
(D.C. Cir. 1972) (per curiam); see United States v. Trice, 476 F.2d 89, 91 (9th Cir. 
1973) (accomplice’s tip corroborated by known facts of crime). A victim of a 
crime is a qualified informant even if his credibility has not been verified previously. 
United States v. Maryland, 479 F.2d 566, 569 (5th Cir. 1973) (per curiam); Nelson 
v. Moore, 470 F.2d 1192, 1197 (1st Cir. 1972).

145 Henry v. United States, 361 U.S. 98, 103 (1959). Acting on the orders of an 
officer with probable cause obviates the need for probable cause on the part of the 
arresting officer. See, e.g., United States v. McCarthy, 473 F.2d 300, 306 (2d Cir. 
1972); United States v. Loundmannz, 472 F.2d 1376, 1379 (D.C. Cir. 1972) (per 
curiam), cert, denied, 410 U.S. 957 (1973); United States v. McIntyre, 466 F.2d 1201, 
1202 (8th Cir. 1972) (per curiam) (by implication) (police in one jurisdiction may 
arrest on the basis of a valid warrant outstanding in another. United States v. McCray, 
468 F.2d 446, 448-49 (10th Cir. 1972). Even if a warrant in another jurisdiction tech
nicality is invalid, sufficient information supplied by the issuing jurisdiction may 
establish probable cause. United States v. Miles, 468 F.2d 482, 488 (3d Cir. 1972). 
However, if a warrant from another jurisdiction has been issued without probable 
cause, any arrest pursuant to that warrant is invalid. See Whitely v. Warden, 401 
U.S. 560, 568-69 (1971); United States v. King, 472 F.2d 1, 7 (9th Cir. 1972).

146 Johnson v. United States, 333 U.S. 10, 16-17 (1948); United States v. Marlin, 
471 F.2d 764, 766 (7th Cir. 1972). Particularly where probable cause develops only 
after a suspect has been detained for questioning, the court is required to determine 
precisely when the arrest occurred. In United States v. Scbeiblauer the Ninth Circuit 
rejected the defendant’s contention that the initial stop for questioning concerning 
narcotics smuggling constituted an arrest for which there was no probable cause. 472 
F.2d 297, 300-01 (9th Cir. 1973). The court found that the defendant was not arrested 
formally even though he had been stopped, given Miranda warnings, and asked to 
follow the agents to an office for further questioning. Id. at 299; cf. United States 
v. Bobrow, 474 F.2d 1343 (4th Cir. Mar. 23, 1972) (Crim. No. 72-2221, at 3) (per 
curiam) (unpublished opinion) (stop to serve a search warrant not considered an 
arrest).

Whether an investigative stop is in fact an arrest requiring probable cause depends 
on the objective conduct of the police, not on the subjective belief of the person 
detained. United States v. Scheiblauer, supra at 301. The subjective intentions of the 
police likewise are irrelevant. Taylor v. State, 471 F.2d 848, 851 (9th Cir. 1972). 

The facts and circumstances establishing probable cause must be 
known to the police at the time of the arrest.145 Consequently, evidence 
obtained after the moment of arrest cannot be used to justify an arrest 
invalid at its inception.146 An arrest may be valid if it appears probable 
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that the person arrested has committed some crime, even if the arresting 
officer does not know at the time of arrest precisely what offense has 
been committed.147 That a police officer misinforms the arrestee of the 
charges against him148 or charges an offense which is not supported by 
probable cause, does not vitiate an arrest or a search incident thereto if 
probable cause in fact did exist to arrest for another offense.149 150 This rule 
was applied in United States v. Saunders™ where the Fifth Circuit up
held a conviction for possession of marihuana, although the defendant 
was searched pursuant to an arrest on the baseless charge of harboring 
a fugitive.151 152 However, in United States v. Martinez™ the Second Cir
cuit declared that a search incident to an arrest is valid only if probable 
cause existed for a crime “in some fashion related” to the crime an
nounced as the basis for arrest, thus insuring that an arrest which is a 
complete sham or fraud at the outset will not be validated retroactive
ly.153 Martinez is a better statement of the general law, for when faced 
with searches incident to a lawful arrest, most courts have judged the 
reasonableness of the search against the crime for which probable cause 
existed, not against the crime which the police officers announced.154

Factors such as the absence of any words of arrest are significant but not determi
native. United States v. Scheiblauer, supra at 300. Similarly, the giving of Miranda 
warnings may be considered as a factor indicating that an arrest occurred. United 
States v. Berryhill, 466 F.2d 621, 624 (8th Cir.), cert, denied, 409 U.S. 1046 (1972).

147 United States ex rel. Frasier v. Henderson, 464 F.2d 260, 263 (2d Cir. 1972) 
(officers unaware of robbery; heard shouts and apprehended two men running through 
a park after defendant refused to halt).

148 United States v. Story, 463 F.2d 326, 328-29 (8th Cir), cert, denied, 409 U.S. 988 
(1972); United States v. Smith, F.2d , (3d Cir. Oct. 16, 1972) (Crim. No. 
72-1341, at 2-3) (per curiam). An arrest also is valid if the arresting officers charge 
only one of two or more possible offenses. United States v. Aukland, — F.2d —, 
----(9th Cir., Oct. 4, 1972) (Crim. No. 72-1499, at 1 n.l) (per curiam); Ramirez v. 
Rodríguez, 467 F.2d 822, 824 (10th Cir. 1972).

149 United States v. Martinez, 465 F.2d 70, 81 (2d Cir. 1972) (per curiam). The 
scope of any search must be reasonable in light of the crime for which probable 
cause existed. United States v. Edmons, 432 F.2d 577, 581-82 (2d Cir. 1970).

150 476 F.2d 5 (5th Cir. 1973).
151 Id. at 6. The court noted that at the time of arrest the agents were properly on 

the premises to execute a valid arrest warrant for the defendant’s companion and a 
quantity of marihuana was in plain view. Since probable cause existed to arrest for 
possession, the officers’ announced basis of arrest did not render the search invalid. 
Id. at 7.

152 465 F.2d 79 (2d Cir. 1972).
153 Id. at 81-82.
154 See, e.g., United States v. Edmons, 432 F.2d 577, 581-82 (2d Cir. 1970) (search 

invalid); Klinger v. United States, 409 F.2d 299, 305-07 (8th Cir. 1969) (search valid); 
Amador-Gonzales v. United States, 391 F.2d 308, 317-18 (5th Cir. 1968) (search in
valid) .
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Legality of the Arrest. In the context of a criminal prosecution,
the exclusionary rule is the only remedy for an illegal arrest.155 Thus, 
while evidence seized pursuant to an invalid arrest may be suppressed,156 
it is no defense to a federal prosecution that the defendant was arrested 
illegally,157 or that he was abducted forcibly and brought into the juris
diction.158

155 Cf. Frisbie v. Collins, 342 U.S. 519, 522-23 (1952) (trial of illegally arrested 
defendant does not violate fourteenth amendment).

iSGSee Wong Sun v. United States, 371 U.S. 471, 487-88 (1963).
157 Frisbie v. Collins, 342 U.S. 519, 522-23 (1952); Workman v. Caldwell, 471 F.2d 

909, 910-11 (6th Cir. 1972) (per curiam), cert, denied, 93 S. Ct. 2762 (1973). The 
court in W or kin cm held that a defective arrest warrant issue was not cognizable in 
habeas corpus proceedings absent a showing that the defendant was denied a fair 
trial as a result of the admission of evidence seized incident to the arrest. Id. Even 
if such illegally seized evidence were part of the prosecution’s case, the right to raise 
this issue on collateral attack is lost if the defendant knowingly and voluntarily pleads 
guilty. See Denton v. United States, 465 F.2d 1394, 1395 (5th Cir. 1972) (per curiam).

158 Frisbie v. Collins, 342 U.S. 519, 522-23 (1952); Taylor v. Alabama, 465 F.2d 376, 
376-77 (5th Cir. 1972) (per curiam).

159 Beck v. Ohio, 379 U.S. 89, 97 (1964). Where an arrest was based on good faith 
enforcement of a previously valid ordinance^ that arrest, predicated upon a consent 
to search, is not invalid when the ordinance is later declared unconstitutional. United 
States v. Dameron, 460 F.2d 294, 295 (5th Cir.) (per curiam), cert, denied, 409 U.S. 
882 (1972).

The timing of an arrest also is subject to considerations of reasonableness, and an 
otherwise valid arrest may not be delayed merely to provide an opportunity to con
duct an otherwise impermissible search. McKnight v. United States, 183 F.2d 977, 
978-79 (D.C. Cir. 1950); see Chimel v. California, 395 U.S. 752, 767 (1969). However, 
an arrest need not be made immediately after probable cause first develops if there 
are legitimate reasons for the delay, such as determining the identities of others in
volved and the extent of the criminal activity. United States v. Schrenzel, 462 F.2d 
765, 775 (8th Cir.), cert, denied, 409 U.S. 984 (1972); United States v. Leon, 460 F.2d 
299, 300 (9th Cir. 1972) (per curiam).

igo475 F.2d 837 (9th Cir. 1973).
161 Id. at 840-41.
162 401 U.S. 797 (1971).
163 475 F.2d at 840. An arrest pursuant to an invalid warrant is not unlawful if the 

The motivation of an arresting officer often is considered in determin
ing the validity of an arrest, but good faith alone will not constitute 
probable cause for an arrest.159 * In United States v. Cox™^ the Ninth 
Circuit reviewed an arrest based on evidence seized when United States 
marshals executed an invalid parole warrant. Despite the fact that the 
marshals allegedly entered the premises in good faith performance of 
their duties, the court held the arrest illegal.161 The court distinguished 
Hill v. California,™2 where the Supreme Court upheld the warrantless 
arrest and search of the wrong man, by noting that good faith may excuse 
a case of mistaken identity but not an arrest under an invalid warrant.163 
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The Ninth Circuit’s distinction appears reasonable, for the police in 
Hz7/> though admittedly mistaken, nevertheless acted on probable 
cause,164 whereas the entry in Cox could not be justified apart from the 
invalid warrant.165 A contrary ruling would render illusory the protec
tions afforded by the warrant procedure.166

arresting officer independently establishes probable cause at the time of the arrest. 
United States v. Morris, 477 F.2d 657, 663 (5th Cir. 1973).

164 401 U.S. at 802-04.
165 475 F.2d at 841.
166 See Whiteley v. Warden, 401 U.S. 560, 568 (1971).
167 United States v. Di Re, 332 U.S. 581, 589-91 (1948); United States v. Bazinet, 

462 F.2d 982, 987 (8th Cir. 1972), cert, denied, 409 U.S. 1010 (1972). Federal officers 
are authorized by various federal statutes to make warrantless arrests for violations 
of federal law. See 18 U.S.C. § 3502 (1970), construed in United States v. Wisniewski, 
478 F.2d 274, 278 (2d Cir. 1973) (FBI agents); id. § 3601(a)(3), construed in United 
States v. Gibson, 462 F.2d 400, 402 (5th Cir. 1972) (per curiam) (postal inspectors); 
26 id. § 7607(2), construed in United States v. Davis, 461 F.2d 1026, 1031 (3d Cir. 
1972) (agents of the Bureau of Narcotics and Dangerous Drugs).

Authority to make an investigatory stop not amounting to an arrest need not be 
statutory. Terry v. Ohio, 392 U.S. 1, 31-32 (1968) (Harlan, J., concurring). One 
circuit has held that in a federal prosecution a state police officer’s authority to con
duct a Terry search is a federal question and should be upheld even if this power 
would not be recognized in state court. United States v. Sims, 450 F.2d 261, 262-63 
(4th Cir. 1970).

168 462 F.2d 982 (8th Cir.), cert, denied, 409 U.S. 1010 (1972).
169 Id. at 986-87.
170 403 U.S. 443 (1971).
171462 F.2d at 987. But see United States v. Richerson, 461 F.2d 935, 937 (10th 

Cir.) (by implication), cert, denied, 409 U.S. 883 (1972).
The plurality opinion in Coolidge reiterated earlier doubts concerning the consti

tutionality of a forcible nighttime entry into a dwelling when an arrest warrant could 
have been obtained. 403 U.S. at 480; see id. at 492 (Harlan, J., concurring); id. at 
512 n.l (White, J., concurring in part and dissenting in part); Jones v. United States, 
357 U.S. 493, 499-500 (1958). Compare United States v. Fachini, 466 F.2d 53, 57 (6th 

In the absence of a federal statute specifically defining the power to 
arrest, state law determines the validity of an arrest by a state or federal 
officer for purposes of a federal prosecution.167 The Eighth Circuit in 
United States v. Bazinet1™ recently rejected the contention that a state 
statute permitting a warrantless arrest where no exigent circumstances 
are present violates the fourth amendment.169 170 The court declined to 
interpret Coolidge v. New Hampshire™ as overruling the prevailing 
law that an arrest warrant is not a constitutional prerequisite to a valid 
arrest in a public place even where there is no excuse for failing to 
obtain a warrant.171
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Notice Requirement in Forcible Entries. Section 3109 of title
18 of the United States Code requires that federal agents give notice 
of their authority and purpose and be refused admittance prior to making 
a forcible entry into a dwelling to execute a search warrant.172 Although 
the statute purports to regulate only the execution of search warrants, 
the Supreme Court has held that the same standards apply to entries 
made to effect a warrantless arrest.173 The validity of an entry must be 
determined independently of the validity of an ensuing arrest, and evi
dence seized incident to a lawful arrest but after an improper entry will 
be suppressed.174

Cir. 1972) (arrest warrant not required for nonforceable arrest in dwelling) with 
Dorman v. United States, 435 F.2d 385, 391-93 (D.C. Cir. 1970) (en banc) (arrest 
warrant necessary for any arrest in dwelling absent exigent circumstances; nighttime 
entry may require greater probable cause). Other circuits have avoided squarely de
ciding this issue by consistently finding that an exigent circumstance justified war
rantless entries and arrests. See United States v. Mapp, 476 F.2d 67, 74 (2d Cir. 1973) 
(destruction of evidence); United States v. Davis, 461 F.2d 1026, 1030 (3d Cir. 1972) 
(escape of criminal or destruction of evidence).

172 18 U.S.C. § 3109 (1970). Although the notice requirement is a codification of 
the common law, it may be of constitutional dimensions. See Ker v. California, 374 
U.S. 23, 47-53 (1963) (Brennan, J., dissenting in part). See generally Blakey, The Rule 
of Announcement and Unlawful Entry: Miller v. United States Ker v. California, 
112 U. Pa. L. Rev. 499 (1964); Note, Announcement in Police Entries, 80 Yale L.J. 
139 (1970).

173 United States v. Miller, 357 U.S. 301, 313 (1958).
174 United States v. Davis, 461 F.2d 1026, 1034 (3d Cir. 1972); see United States 

v. Miller, 357 U.S. 301, 313 (1958).
175 See Sabbath v. United States, 391 U.S. 585, 591 n.8 (1968). In Ker v. California 

Justice Brennan listed the exceptions which have been applied to the statute: “1) 
where the persons within already know of the officers’ authority and purpose, or 2) 
where the officers are justified in the belief that persons are in imminent peril of 
bodily harm, or 3) where those within made aware of the presence of someone out
side . . . are then engaged in activity which justifies the officers in the belief that an 
escape or the destruction of evidence is being attempted.” 374 U.S. 23, 47 (1963) 
(Brennan, J., dissenting in part); see United States v. McShaney, 462 F.2d 5, 6 (9th 
Cir. 1972) (exception to statute when announcement would create “palpable peril 
to the lives of the officers”).

176 Ker v. California, 374 U.S. 23, 37-41 (1963); United States v. Mapp, 476 F.2d 
67, 74-75 (2d Cir. 1973); United States v. Davis, 461 F.2d 1026, 1034, (3d Cir. 1972).

Exceptions to the rule regulating forcible entries have been recog
nized,175 most notably when notice before entry may result in loss of 
evidence.176 However, circumstances sufficient to excuse compliance 
with the rule must be shown clearly in each case and may not be in
ferred merely from the nature of the evidence sought or the crime in
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vestigated.177 178 Thus, in United States v. Pratter™ the Seventh Circuit 
suppressed narcotics evidence seized by federal agents who entered a 
private home through an unlocked door only a few seconds after an
nouncing their authority and purpose.179 The court noted that even the 
officers did not consider the interval long enough to infer a refusal of 
admittance and that no exigent circumstances were present to justify 
the immediate entry.180 Treating the issue as one of statutory construc
tion rather than of constitutional interpretation, the court found that 
Congress intended to uphold the common law tradition of respect for 
the privacy of the home and to encourage professionalism in the execu
tion of warrants.181 182

177 See United States v. Sabbath, 391 U.S. 585, 591 (1968). However, a search war
rant issued under section 509(b) of the Comprehensive Drug Abuse, Prevention and 
Control Act of 1970 may make provision for an unannounced forcible entry in nar
cotics cases provided that the judge or magistrate has found probable cause to believe 
that evidence may be destroyed or lives endangered and has specified in the warrant 
that notice need not be given. 21 U.S.C. § 879(b) (1970). Section 509(a) of the Act 
also permits nighttime warrant service if the magistrate so orders; no special finding 
of need is required to substantiate the order. Id. § 879(a), construed in United States 
v. Gooding, 477 F.2d 428, 432-35 (D.C. Cir. 1973). See generally Note, No-Knock 
and the Constitution: The District of Columbia Court Reform and Criminal Pro
cedure Act of 1970 [A Critique and Proposed Alterations], 55 Minn. L. Rev. 871 
(1971).

178 465 F.2d 227 (7th Cir. 1972).
179 Id. at 233. Special circumstances such as the occupant’s running away from the 

door may constitute a constructive refusal even though only a few seconds elapse after 
the announcement. See id. at 231-32 n.10.

iso Id. at 231-33.
181 Id. at 233.
182 475 F.2d 537 (7th Cir. 1973).
183 Id. at 541. Several agents had the defendant’s room under surveillance and sta

tioned themselves outside the door as the defendant prepared to leave. The agents 
entered immediately after the door opened and effected the arrest within the room. 
Id. at 539.

184 Id. at 540, citing Sabbath v. United States, 391 U.S. 585, 590 (1968).
185475 F.2d at 540-41; see United States v. Johns, 466 F.2d 1364, 1365 (5th Cir. 

1972) (entry upheld on statutory grounds); United States v. Williams, 351 F.2d 475,

However, the Seventh Circuit in United States u Lopez1S2 held that 
section 3109 did not apply to an entry made by police through a door 
opened by the defendant as he was leaving his hotel room.183 Although 
the court recognized that an entry effected by no more force than that 
necessary to open a closed but unlocked door constituted a “breaking” 
for purposes of section 3109,184 the court found the instant case distin
guishable, apparently on the grounds that the police made no efforts to 
enter the premises until the defendant voluntarily opened the door to 
leave.185



1973] Circuit Note: Criminal 433

The District of Columbia Circuit in United States v. Sheard18Q de
clined to consider whether an officer, upon requesting entry while inves
tigating a crime and without having probable cause either to arrest or 
to search, must state his actual purpose in order to comply with section 
3109. Finding that the defendant consented to the entry, the court held 
section 3109 inapplicable.* 187 The law is not clear whether such entry, 
arguably achieved by ruse, is barred by section 3109 and by Sabbath v. 
United States.188 The weight of authority is that such entries are per
missible.189

477 (6th Cir. 1965) (entry upheld on constitutional grounds). Contra, United States 
v. Harris, 435 F.2d 74, 82 (D.C. Cir. 1970), cert, denied, 402 U.S. 986 (1971) (entry 
without consent through door opened by suspect constitutes breaking under section 
3109).

180 473 F.2d 139 (D.C. Cir. 1972).
187 Id. at 142-43. Of course, in entries without probable cause the absence of con

sent will invalidate the search on fourth amendment grounds as well as under section 
3109. See id. at 146-48.

188 See Sabbath v. United States, 391 U.S. 585, 590 (1968); 18 U.S.C. § 3109 (1970).
189 Compare United States v. Harris, 435 F.2d 74, 81-82 (D.C. Cir. 1970) (semble), 

cert, denied, 402 U.S. 986 (1971) (implying ruse would violate section 3109) with 
United States v. Beale, 445 F.2d 977, 978 (5th Cir. 1971) (per curiam) (entry by ruse 
valid) and United States v. Syler, 430 F.2d 68, 70 (7th Cir. 1970) (entry by ruse 
valid).

190 See, e.g., Coolidge v. New Hampshire, 403 U.S. 443, 454-55 (1971); Katz v. 
United States, 389 U.S. 347, 357 (1967); Camara v. Municipal Ct., 387 U.S. 523, 528-29 
(1967).

191 United States v. United States District Ct., 407 U.S. 297, 317-18 (1972); Sample 
v. Eyman, 469 F.2d 819, 822 (9th Cir. 1972).

192 See Terry v. Ohio, 392 U.S. 1, 19-21 (1968).
193395 U.S. 752 (1968).

WARRANTLESS SEARCHES BASED ON PROBABLE CAUSE

The Supreme Court repeatedly has emphasized that a search and 
seizure made without prior judicial approval is always unreasonable un
less within a narrowly drawn category of exceptions.190 Thus, the 
pertinent initial inquiry in determining the validity of a warrantless 
search is not whether the search itself was reasonable but whether it 
was reasonable not to procure a warrant.191 Where the warrant require
ment is excused, the search is judged against the general test of reason
ableness imposed by the fourth amendment: whether the intrusion, both 
at its inception and in its scope, was justified by a legitimate governmental 
interest.192 *

Search Incident to Arrest. In Chimel v. California1*8 the Su
preme Court explored the permissible scope of a search incident to a 
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lawful arrest.194 The Court concluded that the legitimate objectives of 
such a search—to remove weapons which could be used either to assault 
the arresting officer or to effect an escape, and to prevent the destruction 
of evidence—could be accomplished fully by a search limited to the 
person of the arrestee and the area within his “immediate control.” 195 
A more extensive search at the time of arrest is not justified unless made 
under the authority of a search warrant.196

194 In general, the search must be substantially contemporaneous in time and place 
with the arrest. Preston v. United States, 376 U.S. 364, 367 (1964). A search of an 
arrestee is still incident to the arrest if conducted at the jail or place of detention a 
short time after the arrest. United States v. England, 474 F.2d 1343 (4th Cir. 1973) 
(Crim. No. 72-2251, at 3) (unpublished opinion) (per curiam) (defendant brought 
to one jail, then transferred to another and searched); Wright v. Edwards, 470 F.2d 
980, 981 (5th Cir. 1972) (per curiam) (defendant searched when brought to jail). In 
United States v. Edwards the Sixth Circuit considered a warrantless search of a jailed 
defendant’s clothing 10 hours after arrest. 474 F.2d 1206, 1210-13 (6th Cir. 1973), 
cert, granted, 42 U.S.L.W. 3194 (U.S. Oct. 9, 1973) (No. 73-88). The court 
in Edwards held that a search lawfully could not be incident to arrest if made 
after the administrative process of an arrest had been completed and after the de
fendant had been incarcerated. Id. at 1211. In United States v. Smith, however, the 
District of Columbia Circuit held that the warrantless benzidene test of a recently 
arrested rape suspect, given to detect the presence of the victim’s blood, was justified 
by the need to preserve evidence. 470 F.2d 377, 379 (D.C. Cir. 1972) (per curiam); 
see Schmerber v. California, 384 U.S. 757, 770-72 (1966).

A search may be incident to arrest even if conducted prior to the formal arrest if 
probable cause to arrest existed at the time the search was made. See, e.g., Cupp v. 
Murphy, 412 U.S. 291, 293-96 (1973); United States v. Murray,----F.2d------ , —
(9th Cir. 1973) (Crim. No. 71-2088, at .9) (alternative holding); United States v. 
Riggs, 474 F.2d 699, 704 (2d Cir. 1973), cert, denied, 42 U.S.L.W. 3194 (U.S. Oct. 9, 
1973); Parnell v. Wainwright, 464 F.2d 735, 736-37 (5th Cir. 1972) (per curiam).

The Chimel rules are not applied retroactively. Williams v. United States, 401 U.S. 
646 (1971). Searches conducted prior to Chimel are judged by a general standard of 
reasonableness as formulated in United States v. Rabinowitz and may extend to the 
area under the “control” of the arrestee. United States v. Rabinowitz, 339 U.S. 56, 63 
& n.5 (1950); see, e.g., Griffin v. Hudson, 475 F.2d 814, 815 (6th Cir. 1973) (per 
curiam) (seizure of film from projector valid but seizure of materials from locked 
safe invalid); United States v. Cangiano, 464 F.2d 320, 326-27 (2d Cir. 1972) (search 
of four room apartment for obscene materials valid); Taylor v. United States, 462 
F.2d 1348, 1350 (9th Cir. 1972), cert, denied, 409 U.S. 1113 (1973) (alternative holding) 
(one hour search of home incident to arrest for armed robbery and kidnapping 
valid).

195 395 U.S. at 762-63. The Court construed the area under the immediate control 
of the arrestee as that “from which he might gain possession of a weapon or de
structible evidence.” ZJ. at 763. See generally Note, Police Practices and the Threatened 
Destruction of Tangible Evidence, 84 Harv. L. Rev. 1465 (1971); Note, Scope Limita
tions for Searches Incident to Arrest, 78 Yale L.J. 433 (1969).

196 395 U.S. at 763. Chimel does not limit the power of police to conduct a war
rantless search of an automobile at the time of the arrest or later, if probable cause 
for the automobile search also exists. See notes 208-223 infra and accompanying text.
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Courts differ, however, on the interpretation accorded the Cbimel 
limitations.197 198 For example, in United States v. Ciotti^ the Third Cir
cuit upheld the warrantless weapon search of a closed briefcase in the 
room where the arrest was made, even though at the time of the search 
the defendant was handcuffed and in the custody of two armed security 
guards.199 The court reasoned that the search, which yielded stolen 
credit cards but no weapons, was justified because the handcuffs would 
not have prevented the defendant from opening the briefcase or from 
using guns which the officers reasonably believed were present.200 In 
similar circumstances, the Fifth Circuit in United States v. Jones201 
stated that under Cbimel the court must be informed of the defendant’s 
location in relation to the suitcase and of the reasonableness of the of
ficers’ conclusion that the defendant could have “attempt [ed] to lay 
his hands on a weapon inside the suitcase.” 202 Apparently neither court 
considered the alternative of simply impounding the unopened suitcase 
or briefcase until a warrant could be obtained. Once seized, even if it 
were to contain a weapon, the suitcase or briefcase would present no 
greater danger to the arresting officers than would the officers’ own 
weapons.

197See United States v. Mapp, 476 F.2d 67, 79-81 (2d Cir. 1973) (search of closet 
in room where defendant arrested invalid); United States v. McDowell, 475 F.2d 
1037, 1040 (9th Cir. 1973) (search of back pack after defendant handcuffed upheld); 
United States v. Jones, 475 F.2d 723, 727-28 (5th Cir. 1973) (reasonableness of search 
of locked suitcase depends on actual danger in situation); United States v. Riggs, 474 
F.2d 699, 704-05 (2d Cir.), petition for cert, filed, 41 U.S.L.W. 3625 (U.S. Apr. 26, 
1973) (No. 72-1460) (search of camera case on floor near defendant upheld); United 
States v. Burch, 471 F.2d 1314, 1316 (6th Cir. 1973) (search of suitcase after its seizure 
by federal agents upheld); United States v. Ciotti, 469 F.2d 1204, 1206-07 (3d Cir. 
1972) (search of closed briefcase after defendant handcuffed upheld); United States 
v. Davis, 461 F.2d 1026, 1034 (3d Cir. 1972) (seizure of heroin that defendants were 
trying to destroy at moment of arrest upheld).

198 469 F.2d 1204 (3d Cir. 1972).
199 Id. at 1207.
200Id.; accord, United States v. McDowell, 475 F.2d 1037, 1040 (9th Cir. 1973).
201475 F.2d 723 (5th Cir. 1973).
202 Id. at 727-28.
203 471 F.2d 1082 (D.C. Cir. 1972) (en banc), cert, granted, 410 U.S. 982 (1973).
204 Id. at 1904; accord, Pace v. Beto, 469 F.2d 1389, 1390-91 (5th Cir. 1972) (search 

of matchbox incident to traffic arrest invalid even under pre-Chimel standards).
205 471 F.2d at 1094-95.

In United States v. Robinson203 the District of Columbia Circuit con
sidered the permissible scope of a search incident to an arrest for a traffic 
violation. The court proceeded from the basic assumption that no search 
for evidence may be made where, as in a traffic violation, no evidence 
exists to be found.204 The most extensive intrusion permissible, therefore, 
is one reasonably required to discover dangerous weapons.205 The court 
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concluded that in the case of a routine traffic stop, no search or frisk of 
any kind is justifiable unless specific facts and circumstances exist which 
reasonably suggest that the person stopped is armed and dangerous. In 
that event a pat down of the arrestee’s outer clothing is permissible.206 If 
the person stopped is to be taken into custody, a pat down search may be 
made in all cases, but a full search is not allowed.207

206 Id. at 1096-97, citing Terry v. Ohio, 392 U.S. 1 (1968) and Sibron v. New York, 
392 U.S. 40 (1968). See generally Note, Searches of the Person Incident to Lawful 
Arrest, 69 Colum. L. Rev. 866, 866-75 (1969).

207 471 F.2d at 1098. A frisk is permitted in all traffic arrests—as opposed to stops 
to serve a traffic summons—not because of a greater likelihood that the suspect is 
armed, but because of the greater danger to the officer if in fact the suspect is armed. 
Id. A full search may be permitted even in the case of an arrest for relatively minor 
traffic offenses if, for example, the frisk yields evidence of a weapon. Id. In United 
States v. Green, a ^re-Robinson decision, the District of Columbia Circuit distinguished 
a “pure” traffic stop from a traffic stop where special circumstances, such as furtive 
movements of the driver, cause a reasonable apprehension of danger. 465 F.2d 620, 
622-23 (D.C. Cir. 1972). The court held that the defendant’s leaning forward and 
appearing to remove an object from his belt during a late night stop for a traffic 
violation provided sufficient grounds for a protective search under the front seat of 
the defendant’s car. Id. at 624-25. The dissent argued that such “furtive gestures” may 
be entirely innocent conduct and afford insufficient grounds for a protective search. 
Id. at 627-29 (Wright, J., dissenting).

208 267 U.S. 132 (1925).
209 Id. at 153. In Carroll the Supreme Court distinguished between the search of a 

dwelling or other structure for which a search warrant readily can be obtained and 
the search of a vehicle which can be moved quickly from the jurisdiction before a 
warrant is procured. Id.; see United States v. Weatherford, 471 F.2d 47, 50 (7th 
Cir. 1972), cert, denied, 411 U.S. 972 (1973); United States v. Gulledge, 469 F.2d 
713, 716 (5th Cir. 1972); Merrill v. United States, 463 F.2d 521, 524-25 (7th Cir. 
1972).

210 399 U.S. 42 (1970).
211 Id. at 48-52. Since the search in Chambers could have been conducted without 

a warrant when the car first was stopped, the' Court found no constitutional distinction 
between searching a car at the station house without a warrant and immobilizing a 
car until a warrant is obtained. Id. at 51-52; see, e.g., United States v. Beasley, 476 
F.2d 164, 166 ( 9th Cir. 1973); United States v. Chapman, 474 F.2d 300, 302-03 (5th 
Cir. 1973); United States v. Carneglia, 468 F.2d 1084, 1090 (2d Cir. 1972), cert, denied, 
410 U.S. 945 (1973).

Warrantless Vehicle Searches. In Carroll v. United States20* the
Supreme Court held that police officers without a warrant may search 
a vehicle stopped by them on the highway, provided that the search is 
based on probable cause that the vehicle contains contraband.209 In 
Chambers v. Maroney210 the Court reaffirmed this exemption from the 
fourth amendment’s warrant requirement and further held that a war
rantless search of a vehicle may be delayed and conducted elsewhere 
if a warrantless search would have been proper at the time of initial 
seizure.211
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In such cases the probable cause required is that necessary to search 
the vehicle, not to arrest the driver.212 213 However, this standard was at
tenuated by the Fifth Circuit in United States v. Ragsdale.212, In Rags
dale the court upheld the search of a car which had been stopped for 
a speeding violation by two police officers, despite the district court’s 
disinclination to decide whether the officer who had conducted the 
search had acted on probable cause.214 The court noted that one of the 
officers had observed a pistol in plain view within the defendant’s car, 
giving that officer probable cause to search; however, he did not im
mediately communicate this information to his partner, who actually 
conducted the search.215 The court held that it would be unreasonable 
to bifurcate the knowledge of the two officers when the circumstances 
known to one of the officers clearly called for a search of the car.216 
Alternatively, the court held the search valid because the officer who did 
have probable cause would have searched and seized the evidence any
way, thus making it unreasonable to insist upon a technical application 
of the exclusionary rule.217 As a concurring opinion noted, the Rags
dale decision fashions a new and perhaps unwarranted deviation from 
the exclusionary rule.218 The purposes of the exclusionary rule might 
be served better by focusing on the conduct of the individual police of
ficer rather than on the practical consequences of the entire confronta
tion, since it is each police officer’s conduct which the rule seeks to 
control.

2!2 399 U.S. at 51; 267 U.S. at 158-59; United States v. Christophe, 470 F.2d 865, 
868-69 (2d Cir. 1972); United States v. Wells, 467 F.2d 65, 66-67 (6th Cir. 1972); 
United States v. McCann, 465 F.2d 147, 159 (5th Cir. 1972). However, the same prob
able cause, which justifies an arrest may also support a search of a vehicle. See Raffone 
v. Adams, 468 F.2d 860, 867 (2d Cir. 1972).

213 470 F.2d 24 (5th Cir. 1972).
214 Id. at 29.
215 Id. at 26.
216 Id. at 30. The court carefully distinguished the Ragsdale situation from the 

case where an officer has sufficient facts to demonstrate probable cause to a magistrate 
but no lawful authority to search without a warrant. Id. at 31. The court also re
fused to support the contention that a search without probable cause would be vali
dated merely because another officer acquired a warrant for the same search. Id.

217 Id. at 30-31.
218Id. at 32 (Rives, J., specially concurring). The concurring opinion would have 

upheld the search on the basis of the facts known to the searching officer—the de
fendant’s blurry eyes, the car’s unusually high rate of speed, the late hour, and the 
fact that the other officer frisked the defendant after having looked inside the car. Id.

219 472 F.2d 290 (9th Cir. 1973).

Although Carroll and Chambers dealt specifically with warrantless 
searches of vehicles stopped on the highway by the police, the Ninth 
Circuit in United States v. Cohn219 found that the same exigent circum
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stances obtained in the case of an unoccupied automobile parked on a 
public street.220 The court found that the car could be moved from the 
jurisdiction before a warrant could be obtained and that the odor and 
plain view observation of marihuana within the car reinforced the rea
sonableness of the search.221 Although the vehicle had been under con
stant surveillance, the court also upheld a second warrantless search made 
20 hours later, after the driver had returned, had driven the car some 
distance, and had been arrested.222 The court termed it a “meaningless 
gesture” to obtain a warrant to search for contraband which already had 
been discovered during an earlier lawful search.223

220 Id. at 292. Shortly before the search, agents had observed a narcotics suspect 
emerge from a different car, enter the subject vehicle, drive it to the residence of a 
known marihuana trafficker, then return it to the exact location from which it had 
been taken, get out, and leave in the other car. Id. at 291.

221 Id. at 292. Other courts have upheld warrantless searches of unoccupied ve
hicles. See, e.g., United States v. Connolly, 479 F.2d 930, 934-36 (9th Cir. 1973) (car 
parked on public street); United States v. Bozada, 473 F.2d 389, 390-91 (8th Cir.) 
(en banc), cert, denied, 411 U.S. 969 (1973) (truck trailer on private parking lot); 
United States v. Roberts, 470 F.2d 858, 859 (9th Cir. 1972) (car abandoned in field 
by fleeting suspects); United States v. Menke, 468 F.2d 20, 22-24 (3d Cir. 1972) (car 
parked outside premises where search warrant was executed); United States v. Pollard, 
466 F.2d 1, 4-5 (10th Cir. 1972), cert, denied, 409 U.S. 1127 (1973) (car parked out
side motel room); cf. Coolidge v. New Hampshire, 403 U.S. 443, 458-64 (1971) 
(absent exigent circumstances warrant required for search of automobile).

222472 F.2d at 292. Warrantless searches also have been permitted after extended 
surveillance of vehicles transporting illegally imported contraband. See United States 
v. Cusanelli, 472 F.2d 1204, 1205 (6th Cir. 1973) (per curiam); United States v. Hen
derson, 469 F.2d 1074, 1075 (5th Cir. 1972) (per curiam), cert, denied, 410 U.S. 985 
(1973).

223472 F.2d at 292.
22493 S. Ct. 2523 (1973).
225 Id. at 2531.
226 Id. at 2529. The vehicle, immobilized as the result of an accident, was towed at 

the direction of the police to a private garage where it was left unguarded outside. 
The defendant, intoxicated and later comatose, was unable to dispose of the vehicle. 
Id.

This term the Supreme Court in Cady v. Dombrowski22* considered 
the constitutionality of a warrantless search of the trunk of a disabled 
car by a police officer who was looking for the defendant’s revolver. 
Relying on the distinction between searches of motor vehicles and 
searches of dwelling places, the Court stated that the search could not 
be characterized as unreasonable solely because a warrant had not been 
obtained.225 Noting that the police had exercised a form of custody 
over the vehicle,226 the Court explained that the search for the revolver 
was standard police procedure justified by the need to remove a menace 
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to the safety of the general public.227 The Court concluded that a war
rantless search of the trunk of an automobile, vulnerable to intrusion 
and believed to contain a gun, is not unreasonable under the fourth and 
fourteenth amendments.228

227 Id. The Court found the case distinguishable from Preston v. United States 
which involved a warrantless search and seizure of items from the trunk of a car 
towed to a garage following the arrest of its occupants for vagrancy. Id. at 2529-30; 
see Preston v. United States, 376 U.S. 364, 367 (1964). The search in Preston could 
not be justified as incident to an arrest, and the Court implied that, in contrast to 
Cady, no other justification existed for the search. 93 S. Ct. at 2529-30. The Court 
followed Harris v. United States which held admissible evidence found in plain view 
during an inventory, made mandatory by a police department regulation, of an 
impounded vehicle. Id. at 2530-31; see Harris United States, 390 U.S. 234, 236 (1968) 
(per curiam). The Court also relied upon Cooper v. California, where the automobile 
search was upheld because it was closely related to defendant’s arrest. 93 S. Ct. at 
2530-31; see Cooper v. California, 386 U.S. 58, 61-62 (1967). The fact that in Cady 
the police did not have actual physical custody of the vehicle and that the purpose 
of the initial intrusion was to search for the gun rather than to inventory the vehicle, 
was not decisive. 93 S. Ct. at 2530; see United States v. Kelehar, 470 F.2d 176, 178 
(5th Cir. 1972) (warrantless inventory of car valid even though discovery of evidence 
not unexpected).

22893 S. Ct. at 2531.
229 Id. at 2534 (Brennan, J., dissenting).
230 Id.
231 See notes 190-192 supra and accompanying text.
232 474 F.2d 262 (3d Cir. 1973).
233 See, e.g., Coolidge v. New Hampshire, 403 U.S. 443 (1971); Vale v. Louisiana, 

399 U.S. 30 (1970); Chimel v. California, 395 U.S. 752 (1969); Warden v. Hayden, 387 
U.S. 294 (1967); Schmerber v. California, 384 U.S. 757 (1966).

234 474 F.2d at 266-68. The district court had relied most heavily on Vale v. Louisiana 

As the four dissenting justices noted, the search did not fall squarely 
within any of the established exceptions to the warrant requirement.229 
On the contrary, the police knew what they were looking for and had 
no reason not to obtain a warrant.230 The majority’s analysis of the 
search may be significant in signaling a retreat from the often expressed 
principle that the fundamental issue in determining the validity of a 
search without a warrant is not whether the search as conducted was 
reasonable, but whether it was reasonable not to procure a warrant.231

Emergency or Exigent Circumstances. Courts have permitted
warrantless searches and seizures in cases where delay to obtain a war
rant would endanger the police officer or result in the loss of evidence. 
In United States v. Rubin2™ the Third Circuit declined to interpret 
recent Supreme Court decisions233 concerning warrantless searches under 
exigent circumstances as requiring that government officials have positive 
knowledge that evidence actually is being destroyed or removed before 
a warrantless search is permissible.234 The court ruled that when of
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ficers have probable cause to believe that contraband is present and they 
reasonably conclude that the evidence will be destroyed or removed 
before they can secure a search warrant, a warrantless search is justi
fied.235 *

in holding that knowledge that evidence actually was being removed or destroyed is 
required to sustain a warrantless search under the emergency exception. Id. at 267; 
see Vale v. Louisiana, 399 U.S. 30, 35 (1970). The court of appeals read Vale as 
turning on the fact that there were no exigent circumstances which constituted even 
a threat to the evidence, and that in Vale, unlike Rubin, there was no reason not to 
obtain a search warrant. 474 F.2d at 267-68; see 399 U.S. at 34-35. See generally Note, 
Police Practices and the Threatened Destruction of Tangible Evidence, 84 Harv. L. 
Rev. 1465 (1971).

235 474 F.2d at 268. The exigent circumstances which are sufficient to justify a 
warrantless search include: the degree of urgency involved and the amount of time 
needed to procure a warrant; a reasonable belief on the part of the police that contra
band soon may be removed; the possibility of harm to police officers guarding the 
location of the contraband while a warrant is being obtained; information indicating 
that holders of contraband are aware of surveillance; and the easy destructibility of 
narcotics. Id.

Two other cases this term have upheld warrantless searches on the ground that 
exigent circumstances were present. See United States v. McKinney, 477 F.2d 1184, 
1186 (D.C. Cir. 1973) (per curiam) (search of hotel room in which shotgun was 
discovered by employee); United States v. Preston, 468 F.2d 1007, 1009-10 (6th Cir. 
1972) (search of parked car at scene of murder).

236473 F.2d 1061 (6th Cir. 1973).
237 Id. at 1064. A combination of factors were cited to uphold a finding of probable 

cause: a white sack similar to the one used in the robbery was in plain view inside 
the car; the radiator was warm; the license plates were registered to a different car; 
and a bank employee identified the car as the one he had seen driven away from 
the bank. Id.

238 Id.
239 Id. at 1065; see Warden v. Hayden, 387 U.S. 294, 298-300 (1967).
240 403 U.S. 443 (1971).
241 See Chambers v. Maroney, 399 U.S. 42, 48-52 (1970); notes 208-218 supra and 

accompanying text.

In United States v. Shye™ the Sixth Circuit upheld the warrantless 
search of an unoccupied car suspected of having been used in a bank 
robbery less than two hours previously.237 The court upheld the search 
because quick action was necessary to determine whether the police 
were on the right track or should concentrate their efforts elsewhere.238 
The fact that the search took place shortly after the robbery, when 
the suspects—armed and dangerous—were probably still in the area and 
subject to quick apprehension, added to the reasonableness of the 
search.239 240 Although the car was unoccupied and under police surveil
lance, the court distinguished Coolidge v. New Hampshire™ and held 
that the search was permissible, not because the vehicle was movable,241 
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but because exigent circumstances made it impracticable to delay the 
search until a warrant could be secured.242 243

242473 F.2d at 1065. The Supreme Court in Coolidge held that a warrant is required 
to search a parked automobile if no reason exists to believe that the automobile will 
be moved before a warrant is obtained. 403 U.S. at 460-64.

243 467 F.2d 630 (2d Cir. 1972), cert, denied, 93 S. Ct. 3069 (1973).
244 Id. at 639.
245 Id. Cases dealing with the warrantless seizures and searches of suitcases are 

enumerated in Johnson. See id. at 639 n.8. See also United States v. Valen, 479 F.2d 
467, 470-71 (3d Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3086 (U.S. June 21, 
1973) (No. 72-1727).

24G467 F.2d at 641 (Smith, J., dissenting in part).
247 Id. at 633.
248 387 U.S. 294 (1967).
249 467 F.2d at 638.
250 Id.
251 Id. The court maintained that opening the closet door not only was reasonable 

but virtually was required to eliminate danger to the officers. The officers were justi
fied in searching the bag, since they saw the grip of what appeared to be a weapon 
protruding from it. Similarly, a search for weapons in the coat, known to be worn 
frequently by the defendant, was reasonable. Id.

The Second Circuit in United States v. J ohnson™ sanctioned the war
rantless seizure and search of two suitcases, one of which the police had 
probable cause to believe contained a sawed-off shotgun.244 The court 
found the police action reasonable since the suitcases, left unattended 
outside the residence of another suspect, could be removed quickly and 
constituted a threat to the safety of the officers and others.245 Judge 
Smith, arguing that the shotgun posed no danger as long as the suit
cases were in police custody pending the issuance of a search warrant, 
would have upheld the seizure of the suitcases but not the warrantless 
inspection of their contents.246

In Johnson the court also considered the scope of a permissible search 
under exigent circumstances. Police officers in hot pursuit of three 
bank robbery suspects entered the defendant’s apartment without a war
rant and, after one suspect was apprehended, searched the premises for 
other suspects and for weapons.247 248 The defendant conceded that under 
Warden v. Hayden™ the warrantless entry and search for other suspects 
was permissible.249 However, the defendant contended that the officers 
exceeded the permissible scope of a lawful search when they opened a 
closet door and examined the contents of a bag and the pockets of a 
coat.250 The court, in upholding the search, found that the actions of 
the officers were justified by the police’s legitimate interest in seizing 
all weapons which could threaten their safety.251
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LIMITED SEARCHES AND SEIZURES

Investigative Detention. In Terry v. Obio2^2 the Supreme Court
established that in certain circumstances a police officer may conduct a 
limited search and seizure, based on less than probable cause, in order to 
investigate possible criminal activity.252 253 However, such encounters must 
conform to the fourth amendment test of reasonableness,254 and in all 
cases a police officer must be able to point to specific and articulable facts 
which warranted the particular intrusion.255

252 392 U.S. 1 (1968).
253 Id. at 27. In Terry the Court upheld the stop and frisk of a suspicious individual 

even though the police officer did not have probable cause to arrest. Id. at 30. The 
Court held that where a police officer observes unusual conduct which leads him 
reasonably to conclude that criminal activity may be afoot and that the suspect may 
be armed and presently dangerous, he may conduct a carefully limited search of the 
suspect’s outer clothing for concealed weapons. Id. See generally La Fave, “Street 
Encounters'7 and the Constitution: Terry, Sibron, Peters and Beyond, 67 Mich. L. Rev. 
40 (1968).

254 392 U.S. at 19. For the search to be reasonable the officer’s action must be justi
fied at its inception and be reasonably related in scope to the circumstances which 
first justified it. Id. at 19-20.

In United States v. Wickizer the Eighth Circuit held that suspicious circumstances 
sufficient to justify a Terry stop also supported a flashlight inspection of the interior 
of the defendant’s car. 465 F.2d 1154, 1156-57 (8th Cir. 1972). One judge questioned 
whether Terry could be read as sanctioning a general warrantless search of an auto
mobile not then occupied by the suspect, but agreed that the sawed-off rifle discovered 
in the flashlight inspection should be admissible under the plain view doctrine. Id. 
at 1157 (Bright, J., concurring).

255392 U.S. at 21; see, e.g., United States v. Riggs, 474 F.2d 699, 702-03 (2d Cir. 
1973), cert, denied, 42 U.S.L.W. 3194 (U.S. Oct. 9, 1973) (use of alias and purchase 
of airline ticket with cash from paper bag); Untermyer v. Hellbush, 472 F.2d 156, 157 
(9th Cir. 1973) (per curiam) (driving short distance without lights in area of recent 
burglaries); Stone v. Patterson, 468 F.2d 558, 559-60 (10th Cir. 1972) (car registered to 
nonexistent address and informant’s tip regarding drug dealing).

In United States v. Owens a divided Eighth Circuit panel upheld the validity of a 
Terry stop because the defendant was known to have a police record, continually 
looked at the police car following the car in which he was riding, emerged near 
a residence known to be involved in narcotics trafficking, walked faster when he 
passed in front of the police car, and removed from his pockets envelopes appearing 
to contain government checks. 472 F.2d 780, 785-86 (8th Cir.), cert, denied, 93 S. Ct. 
3019 (1973). The dissenting judge maintained that such meager facts could not justify 
a stop under Terry. Id. at 787-88 (Lay, J., dissenting).

A Terry stop need not be based soley on an officer’s personal observation but also 
may be based on information supplied by another person. Adams v. Williams, 407 
U.S. 143, 147 (1972); United States v. Azzone, 464 F.2d 236, 238 (8th Cir.), cert, 
denied, 409 U.S. 990 (1972).

256473 F.2d 859 (9th Cir. 1973).

In United States v. Mallides256 the Ninth Circuit held that a Terry 
standard had not been met by police officers who stopped a car con
taining six “Mexican-appearing” men in order to check for illegal 
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aliens.257 The officers testified that the men sat very erect and did not 
look at the marked police car as it passed in the opposite direction.258 
The court held that such facts did not provide an objective basis for 
the officers’ suspicion that the car contained illegal aliens.259 Referring 
to the Supreme Court’s holding in Davis v. Mississippi2™ the court 
commented that investigatory seizures, such as the one conducted in 
Mallides, would subject innocent persons to the harrassment and in
dignity of police detention and would conflict fundamentally with the 
protections afforded by the fourth amendment.261

257 Id. at 860. Terry principles often have been applied to determine the reasonable
ness of vehicle stops. In Orricer v. Erickson the Eighth Circuit upheld the stop in a 
small town of a car with out-of-county license plates at 3:45 A.M., about one hour 
after a burglary had been committed, even though the officers had no description of 
the car or of the suspects for which they were looking. 471 F.2d 1204, 1207 (8th Cir. 
1973); see United States v. Diamond, 471 F.2d 771, 773 (9th Cir.), cert, denied, 93 
S. Ct. 2751 (1973) (unknown person seeking to make keys for unfamiliar car near 
Mexican border sufficient basis for stop); United States v. Brumley, 466 F.2d 911, 914 
(10th Cir. 1972), cert, denied, 93 S. Ct. 2755 (1973) (sketchy description of car sus
pected of involvement in burglary sufficient ground for stop in small town).

258 473 F.2d at 860. The court discounted the officers’ conclusion that not looking 
at the police car was suspicious since in other circumstances looking at an approaching 
police car has been regarded as suspicious. Id. at 861 n.4.

259/d. at 862.
260394 U.S. 721, 726-28 (1969). In Davis the Court held that detention without prob

able cause or a warrant for the purpose of obtaining fingerprints violated the fourth 
amendment. Id.

261 473 F.2d at 862.
262 Terry v. Ohio, 392 U.S. 1, 17-19 (1968).
263 464 F.2d 520 (2d Cir. 1972).
mm Id. at 521-22. A police officer testified at the suppression hearing that drug dealers 

usually were armed and often were accompanied by armed bodyguards. Id. at 521.
265 Id. The officer conducting the search testified that he thought the folded bill 

could have been a razor or a knife. The court noted, however, that the officer, ex
perienced in narcotics enforcement, had discovered cocaine in folded currency on some 
50 prior occasions. Id. at 521-22.

266 id. at 521.

An intrusion justified at its inception will become invalid if excessive 
in scope or intensity.262 Thus, in United States v. Del Toro2™ the 
Second Circuit permitted the weapons frisk of the sole companion of a 
man just arrested on narcotics charges264 but found that a folded $10 
bill containing 2.2 grams of cocaine discovered in the frisk could not 
reasonably have been seized as a potential weapon.265 The court sup
pressed the cocaine, holding that a valid protective search for weapons 
had evolved into an illegal search for evidence.266 Although the court 
acknowledged that a variety of dangerous instruments could be con
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cealed by a suspect, the court reasoned that an unlimited search for all 
possible weapons would render meaningless the Terry limitations.267

267 Id. at 522. Although Terry permitted a search for guns, knives, clubs, or other 
hidden instruments that could be used to assault an officer, the court in Del Toro 
noted that the scope of the search is limited strictly to that necessary to detect such 
weapons. Id. Because an item the size of a razor blade can be concealed virtually 
anywhere, no effective limitation could be placed on Terry searches if a search for 
such small instruments were held permissible. See 392 U.S. at 29.

268 468 F.2d 111 (9th Cir. 1972).
269 Id. at 115; see Davis v. Mississippi, 394 U.S. 721 (1969).
270 See 468 F.2d at 115.
271 Id. The defendant was transported to the sheriff’s office, fingerprinted, photo

graphed, and given a lengthy arrest form to complete, although he had not been 
placed formally under arrest. Id. at 113. He was released after being detained at the 
sheriff’s office for approximately 45 minutes. Id.

272 14 C.F.R. § 121.358 (1973).
273 464 F.2d 1180 (3d Cir. 1972).
274454 F.2d 769, 771 (4th Cir.), cert, denied, 406 U.S. 947 (1972); see Circuits Note: 

1911-1912 Term 318 & nn.229-33.
275 464 F.2d at 1182. In Slocum the court outlined the pre-boarding screening pro

cedures in effect at that time. Id. at 1181-82. See also United States v. Lopez, 328 
F. Supp. 1077, 1082-85 (E.D.N.Y. 1971). See generally Note, Airport Security Searches 
and the Fourth Amendment, 71 Colum. L. Rev. 1039 (1971).

276 464 F.2d at 1183. At the time of Slocum, only those passengers who conformed 

The Ninth Circuit held in United States v. Jennings2^ that a valid 
Terry stop could not be extended into a trip to the station house for 
fingerprinting, absent probable cause for arrest.269 In Jennings the 
limited facts known to the officer at the time of the initial stop war
ranted no more than a brief detention to determine the defendant’s 
identity and his reasons for being in the area.270 The court distinguished 
between arrests and investigative stops in holding that burdens sub
stantially equivalent to an arrest may not be imposed without a showing 
of probable cause.271

Airport Security Searches. The constitutionality of the Federal
Aviation Administration’s Anti-Air Hijack Procedures,272 273 * an innovative 
and controversial attempt to curb the recent epidemic of air piracy, was 
upheld this term by the Third Circuit in United States v. Slocum.™ 
The court, relying on United States v. Epperson™ held that the use, 
without probable cause or a warrant, of a magnetometer to detect con
cealed weapons is justified by the overriding governmental interest in 
insuring the safety of the nation’s air travelers.275 The court further 
found that the Administration’s Anti-Air Hijack Profile, a compilation 
of characteristics common to past hijackers, is utilized to limit the in
trusive nature of the screening procedure and not to establish statis
tical probable cause for the subsequent magnetometer search.276 Thus, 



1973] Circuit Note: Criminal 445

the profile is not subject to scrutiny according to fourth amendment 
standards, and the validity of searches initiated by the profile does not 
depend upon a demonstration of the prior effectiveness of the system in 
identifying potential hijackers.277 The court concluded that after a 
frisk had failed to produce any metallic objects, the warrantless search 
of the defendant’s hand luggage was valid based on the fact that the 
defendant conformed to the profile, activated the magnetometer, and 
provided no identification or satisfactory explanation of what in his 
possession might have caused the positive magnetometer reading.278 279 280

to the profile were monitored as they passed through the magnetometer. However, 
because the court concluded that the use of the magnetometer is justified without a 
showing of probable cause, the validity of a magnetometer search does not now de
pend on the validity of the profile. Id.

277 Id.
278 Id. The search of the hand luggage uncovered a rolled up sock which the 

security officer believed might contain explosives. In fact, the sock contained 131 
grams of cocaine. Id. at 1181.

279 392 U.S. 1 (1968); see notes 252-271 supra and accompanying text.
280 475 F.2d 44 (5th Cir. 1972).
281 Id. at 51. In Moreno the defendant was taken to an airport security office and 

frisked after his nervous conduct and a noticeable bulge under his coat had aroused 
the suspicion of a security officer. Id. at 45-46. After a pat down search, the defendant 
was asked about the contents of his inside pocket. When he removed several papers 
which obviously were not the cause of the bulge, a security officer ordered him to 
remove his coat and the ensuing search revealed three packets of heroin. Id. at 46. 
The court concluded that neither the scope of the search nor the fact that it was 
conducted in a place removed from the original stop violated the fourth amendment. 
Id. at 51-52.

282 Id. at 51. The court noted that Terry allows protective searches to insure not 
only the personal safety of the investigating officer, but also the safety of others. 
Id. at 47; see 392 U.S. at 24.

283 464 F.2d 667 (2d Cir.), cert, denied, 409 U.S. 991 (1972).
284 Id. at 673-74. The court found the stop valid because the defendant conformed 

to the hijacker profile, activated the magnetometer, could produce no indentification, 

Several cases decided this term adapted the general principles of Terry 
v. Ohio™ to the special circumstances of hijacking investigations. In 
United States v. Moreno™ the Fifth Circuit held that an airport security 
stop permits a somewhat more extensive search than a pat down of a 
suspect’s outer clothing.281 The court noted that the search was in
tended to locate instrumentalities which could threaten the safety of 
those on the aircraft, and that such devices could be concealed easily in 
places which would escape detection in a pat down search.282 283

Employing reasoning similar to Moreno, the Second Circuit in United 
States v. Bell™ held that an airport security officer was justified in in
specting the contents of a small paper bag discovered during the frisk 
of a suspected hijacker.284 Although such an object posed no obvious 
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threat to the safety of the officer conducting the search and was not 
subject to search on that basis, the court found the search valid, since the 
bags were capable of containing explosives which could be used in an 
air piracy attempt.285

and volunteered that he was out on bail in connection with narcotics and attempted 
murder charges. Id. at 672.

285 Id. at 674.
286 See, e.g., United States v. Riggs, 474 F.2d 699, 702 (2d Cir. 1973), cert, denied, 42 

U.S.L.W. 3194 (U.S. Oct. 9, 1973); United States v. Mather, 465 F.2d 1035, 1036-37 
(5th Cir.), cert, denied, 409 U.S. 1085 (1972); United States v. Bell, 464 F.2d 667 
(2d Cir.), cert, denied, 409 U.S. 991 (1972).

During the first three years of the air piracy prevention program, 2,766 persons 
were arrested for offenses other than air hijacking, resulting in the seizure of $16.7 
million worth of narcotics and $1.6 million of United States currency, mainly from 
narcotics traffickers. 11 Crim. L. Rep. 2368 (1972) (announcement of the Attorney 
General). During the same period 25 potential hijackers were apprehended. Id.

Since the Federal Aviation Administration’s Anti-Air Hijack Profile is not subject 
to fourth amendment standards, the court in United States v. Sloctcm found that the 
failure to distinguish within the profile between potential hijackers and those who are 
searched and arrested for other offenses does not affect the constitutionality of the 
screening program. 464 F.2d 1180, 1183 (3d Cir. 1972).

287 475 F.2d 240 (2d Cir. 1973).
288 464 F.2d 667, 673, cert, denied, 409 U.S. 991 (1972); see note 284 supra.
289475 F.2d at 243-44; see United States v. Mather, 465 F.2d 1035, 1036-37 (5th Cir.), 

cert, denied, 409 U.S. 1085 (1972) (express consent to search); United States v. 
Partridge, F.2d ——, (4th Cir. Sep. 15, 1972) (Crim. No. 72-1092, at 2) (per 
curiam) (implied consent to search).

290475 F.2d at 247; accord, United States v. Muelener, 351 F. Supp. 1284, 1289-90 
(C.D. Cal. 1972); cj. United States v. Vaughan, 475 F.2d 1262, 1263-64 (10th Cir. 
1973) (no right to search as condition of entry to military base if decision already 
made not to admit vehicle).

Although the basis for permitting a more extensive search in airports 
appears reasonable, in many cases warrantless searches of hijack suspects 
yield only illegal narcotics that pose no threat to the safety of the other 
passengers.286 287 288 A more reasonable and effective method of protecting the 
safety of the public while limiting the extent of official searches would 
be to allow a hijack suspect the option of not boarding the aircraft 
before conducting a search of his person and belongings. The Second 
Circuit in United States v. Clark™ expressly stated that, in the absence 
of compelling circumstances as in United States v. Bell™ or a valid 
consent to the search,289 a search of a suspect’s carry-on luggage is per
mitted only upon a showing that he is aware of his right to refuse to be 
searched by choosing not to board.290

Border Searches. Probable cause is not required for a search
made at or near an international boundary in connection with the en
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forcement of customs and immigration laws.291 While mere entry into 
the United States is sufficient justification for a border search,292 border 
searches are not exempt from the fourth amendment’s general mandate of 
reasonableness.293

291 Carroll v. United States, 267 U.S. 132, 153-54 (1925); Klein v. United States,
472 F.2d 847, 849 (9th Cir. 1973). A border search may be made on unsupported 
suspicion. Id. Because probable cause is not required, the reliability and credibility of 
an anonymous informant need not be established. United States v. Guzman,----F.2d
—, — (9th Cir. Dec. 26, 1972) (Crim. No. 72-1709, at 3) (per curiam). The vehicle 
itself need not have crossed the border to be subject to a border search if customs 
agents are reasonably certain it contains persons or contraband which did. United 
States v. Vigil, 448 F.2d 1250, 1251 (9th Cir. 1971).

292 Witt v. United States, 287 F.2d 389 (9th Cir.), cert, denied, 366 U.S. 950 (1961).
293 United States v. Caraway, 474 F.2d 25, 31 (5th Cir. 1973); see Note, At the 

Border of Reasonableness, Searches by Customs Officials, 53 Cornell L. Rev. 871 
(1968); Note, Border Searches and the Fourth Amendment, 77 Yale L.J. 1007, 1008-09 
(1968).

294See United States v. Glaziou, 402 F.2d 8, 12-13 (2d Cir. 1968), cert, denied, 393 
U.S. 1121 (1969). Customs officials may delay the search of a vehicle entering the 
country in order to determine its destination and apprehend accomplices. United 
States v. Caraway, 474 F.2d 25, 31 (5th Cir. 1973). But see United States v. Cusanelli, 
472 F.2d 1204, 1205-06 (6th Cir. 1973) (per curiam) (delayed search valid only be
cause based on probable cause).

295 See, e.g., United States v. Majorau, 474 F.2d 766, 769 (9th Cir. 1973) (too much 
time elapsed and too much distance traveled since border crossing); United States v. 
Petersen, 473 F.2d 874, 876-77 (9th Cir. 1973) (lack of constant surveillance and no 
reasonable certainty that contraband found was brought in illegally); United States 
v. Mitchell, 472 F.2d 67, 68 n.l (9th Cir. 1973) (per curiam) (no reasonable certainty 
that contraband found was brought into United States illegally); United States v. 
Portillo, 469 F.2d 907, 909-10 (9th Cir. 1972) (no reasonable certainty that contraband 
was brought into United States illegally).

Notwithstanding the broad authorizing language of the United States Code, the 
Fifth Circuit in United States v. Caraway invalidated the customs search of a sea
going vessel because the Government failed to show that the vessel had been outside 
the territorial limits of the United States or had illegally imported contraband on 
board. 474 F.2d 25, 31-32 (5th Cir. 1973); see 19 U.S.C. § 1581(a) (1970).

In United States v. Cristancho-Puerto the Fifth Circuit upheld the warrantless search 
of an alien eight days after he had been admitted conditionally into the United States. 
475 F.2d 1025, 1028 (5th Cir. 1973); see 8 U.S.C. § 1182(d)(5) (1970) (temporary and 
conditional admittance of aliens into United States). The court reasoned that the 
defendant’s legal status at the time of the search was that of a “man standing at the 

Border searches are not limited to the immediate area of the interna
tional boundary and may be conducted a reasonable distance from the 
point of entry.294 The legality of a search made outside the immediate 
vicinity of the border depends upon the time elapsed and distance 
traveled since the crossing, the constancy of the surveillance, and other 
circumstances which indicate with reasonable certainty that contraband 
was brought illegally into the United States.295
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The discretionary power of customs officials to search without cause 
does not extend to more intrusive searches of a person than usually are 
involved in a routine border inspection. A “real suspicion” that contra
band is concealed in the clothing or on the body of the person detained 
is necessary before a person may be required to disrobe for a body or 
clothing search.296 The more humiliating search of a body cavity must 
be based on a “clear indication” that contraband may be located in the 
orifice searched.297

border.” Therefore, the warrantless search was justified as within the narrow category 
of border searches. 475 F.2d at 1028. A dissent to the denial of rehearing questioned 
whether the rationale of border searches was applicable when the defendant was 
incarcerated for over a week and the authorities had ample opportunity to apply for 
a search warrant. Id. at 1029-30 (Simpson, J., dissenting to denial of rehearing en 
banc).

296 United States v. Guadalupe-Garza, 421 F.2d 876, 878-79 (9th Cir. 1970). Real
suspicion is “subjective suspicion supported by objective, articulable facts that rea
sonably would lead an experienced, prudent customs official to suspect that a par
ticular person” is concealing illegal contraband on his body. Id. Extreme nervousness 
combined with signs of narcotics use may support a strip search. Compare United 
States v. Gil De Avila,----F.2d------ (9th Cir. Oct. 6, 1972) (Crim. No. 71-3933)
(extreme nervousness and needle marks sufficient grounds for strip search) with 
United States v. Price, 472 F.2d 573 (9th Cir. 1973) (nervousness and bulge around 
waist insufficient grounds for strip search).

297 See, e.g., United States v. Mason, 480 F.2d 563 (9th Cir. 1973) (per curiam); 
United States v. Sosa, 469 F.2d 271, 272-73 (9th Cir. 1972), cert, denied, 410 U.S. 
945 (1973); United States v. Velasquez, 469 F.2d 264, 265-66 (9th Cir. 1972), cert, 
denied, 410 U.S. 945 (1973). A warrant is not required before a body cavity search 
may be conducted. United States v. Sosa, supra at 273.

298 8 U.S.C. § 1225(a) (1970).
299 United States v. Lujan-Romero, 469 F.2d 683, 684 (9th Cir. 1972) (per curiam).
300 See United States v. Wright, 476 F.2d 1027, 1030-31 (5th Cir. 1973).
301 See, e.g., United States v. Barron, 472 F.2d 1215, 1216 (9th Cir.) (per curiam), 

cert, denied, 93 S. Ct. 3063 (1973); United States v. Campos, 471 F.2d 296 (9th Cir. 
1972) (per curiam); United States v. Roberts, 470 F.2d 858, 859 (9th Cir. 1972).

302 93 S. Ct. 2535 (1973).

Immigration officials, while authorized to stop and search any vehicle 
they believe may contain illegally entering aliens,298 may not search 
areas incapable of concealing a person.299 However, immigration agents 
often are designated to act simultaneously as customs agents, in which 
case the same agent may search both for illegal aliens and for contra
band.300 Immigration agents who are not empowered to enforce the cus
toms laws nevertheless may seize contraband discovered during a valid 
search for aliens.301

This term the Supreme Court in Almeida-Sanchez v. United States302 
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rejected the Ninth Circuit’s interpretation that section 1357(a) of Title 
VIII of the United States Code, authorizing warrantless immigration 
searches within a “reasonable distance” from the border, obviates the 
need for probable cause regardless of whether the search conforms to 
border search standards.303 The Court held that the search of the de
fendant’s automobile by roving immigration agents 25 miles from the 
border violated the fourth amendment because the agents had neither 
probable cause, nor the defendant’s consent, nor any basis for belief that 
the defendant or his vehicle recently had crossed the border.304 The 
decision reaffirmed the prevailing view that immigration searches not 
made at the border must be based on probable cause that the vehicle 
searched contains illegal aliens.305

™Id. at 2539-40; see 8 U.S.C. § 1357(a) (1970). The Attorney General’s regulations 
define a reasonable distance as 100 air miles from any external boundary of the United 
States. 8 C.F.R. § 287.1 (a)(2) (1972).

304 93 S. Ct. at 2539-40. The Court noted that the case could not be analyzed under 
the rules applicable to automobile searches since probable cause was lacking. Id. at 
2537-38. The Court also rejected the contention that the search was analagous to 
administrative inspections to enforce regulations concerning the public welfare. Id. at 
2539-40. However, a majority of the Court would find roving searches constitutional 
if conducted pursuant to area search warrants authorizing searches on particular roads 
for a specified period of time. See id. at 2544-45 (Powell, J., concurring); id. at 2547 
(White, J., dissenting).

3°o The Court’s decision apparently did not, affect the validity of immigration 
searches conducted at permanent or temporary checkpoints on roads extending from 
the border. Id. at 2539-40; see United States v. Wright, 476 F.2d 1027, 1030 (5th Cir. 
1973) (per curiam) (search of vehicle at checkpoint valid if reasonable suspicion 
exists that car contains illegal aliens); United States v. Campos, 471 F.2d 296 (9th 
Cir. 1972) (stop at checkpoint valid without regard to articulable basis for suspicion).

306 Schneckloth v. Bustamonte, 412 U.S. 218, 212 (1973). One spouse may con
sent to the search of jointly owned or occupied premises for evidence which may
incriminate the other. United States v. Stone, 471 F.2d 170, 173 (7th Cir. 1972), cert,
denied, 411 U.S. 931 (1973). The subjective motivation for granting the consent has
been held immaterial. See McCravy v. Moore, 476 F.2d 281, 283 (6th Cir. 1973);

United States v. Lawless, 465 F.2d 422, 423 (4th Cir. 1972) (per curiam). In general, 
the effectiveness of a third party’s consent depends on his legal and possessory rights 
to the premises searched and his relationship to the subject of the search. See Frazier 
v. Cupp, 394 U.S. 731, 740 (1968); Stoner v. California, 376 U.S. 483, 489-90 (1964).

OTHER EXCEPTIONS TO THE WARRANT REQUIREMENT

Searches Based on Consent. An effective consent to search ex
cuses the warrant and probable cause requirements.306 However, courts 
are reluctant to infer a waiver of fourth amendment rights and place a 
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heavy burden on the Government to prove that consent was given freely 
and voluntarily without duress or coercion, either express or implied.307

307 Bumper v. North Carolina, 391 U.S. 543, 548 (1968); see Carpenter v. United
States, 463 F.2d 397, 401 (10th Cir.), cert. denied, 409 U.S. 991 (1972). Consent is 
ineffective if obtained after police announce their intention to search under the 
authority of a warrant which is invalid or nonexistent. 391 U.S. at 548-49; see 
Comeaux v. Henderson,----F.2d----- ,---- (5th Cir. July 5, 1972) (Crim. No. 71-3505,
at 2-3) (per curiam). However, a mere statement by law enforcement officers that a 
warrant could be or is being obtained has been held not to vitiate an otherwise valid 
consent. United States v. Culp, 472 F.2d 459, 461 & n.l (8th Cir.), cert, denied, 411 
U.S. 970 (1973).

308 412 U.S. 218 (1973).
309 id. at 221-22. The Court felt that such a rule would place an intolerable burden 

on the prosecution, for any person who consents to a search subsequently can frustrate 
the introduction of evidence seized merely by testifying that he was unaware of his 
right to withhold consent at the time of search. Id. at 224. The Court also con
sidered it impractical to impose a requirement that warnings be given before a con
sent search. Id. at 225-26. Before Scbneckloth some circuits already had adopted the 
Schneckloth position. See, e.g., United States v. Mapp, 476 F.2d 67, 77 (2d Cir. 1973); 
United States v. Sicilia, 475 F.2d 308, 311 (7th Cir. 1973); United States v. Sheard, 473 
F.2d 139, 146-47 (D.C. Cir. 1972), cert, denied, 93 S. Ct. 3063 (1973); United States 
v. Young, 471 F.2d 109, 111 (7th Cir. 1972), cert. denied, 93 S. Ct. 2755 (1973).

310 410 U.S. at 226-27. The Court reiterated the traditional view that voluntariness is 
a question of fact to be determined from the totality of the surrounding circumstances. 
ZJ. at 227.

3U Id. at 227. Noting a “vast difference between those rights that protect a fair 
criminal trial and the rights guaranteed by the fourth amendment,” the Court re
jected the contention that the strict “knowing and intelligent waiver” standard of the 
fifth and sixth amendments should be extended to the fourth amendment. Id. at 224-25. 
Unlike a trial conducted without the benefit of counsel, the Court could find nothing 
unfair in a search conducted pursuant to a valid consent. Id.

312 475 F.2d 723 (5th Cir. 1973).

This term federal courts consistently refused to be governed by any 
automatic rule in determining the validity of consent searches. For 
example, in Scbneckloth v. Bustaanonte3^ the Supreme Court reversed 
the Ninth Circuit which had held that the prosecution must establish 
that consent was given with the knowledge it could be freely and effec
tively withheld.309 The Court declared that when the subject of a con
sent search is not in custody, the fourth and fourteenth amendments de
mand only that the consent be voluntary.310 Knowledge of the right 
to refuse consent is merely one factor considered in determining whether 
consent was given freely.311

Following a similar approach, the Fifth Circuit in United States v. 
Jones312 refused to invalidate consent given after the defendant was 
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placed under arrest.313 In United States v. Shearif314 the District of 
Columbia Circuit held that consent to enter the apartment of a rape
murder suspect is not ineffective solely because the police officers either 
fail to inform or misinform the defendant of the intended purpose of 
their visit.315 316 In Leavitt v. Howard™ the First Circuit declined to find 
consent invalid merely because the subject was aware that the search 
would disclose incriminating evidence.317

313 Id. at 730; accord, United States v. Bazinet, 462 F.2d 982, 989 (8th Cir.), cert, 
denied, 409 U.S. 1010 (1972). In Jones the court found voluntary consent even though 
the defendant just had been awakened, surrounded by several FBI agents, handcuffed, 
and arrested. 475 F.2d at 729-30. The court noted that the defendant was given 
Miranda warnings and was not coerced or intimidated by the agents. Id. at 730. The 
court held that a finding of voluntary consent should not be disturbed on appeal unless 
it appears that the consent was physically or mentally coerced by actions of the 
arresting officers creating more than the normal duress inherent in any arrest. Id.

However, under similar circumstances, the Second Circuit in United States v. Mapp 
held consent invalid when no attempt was made to “purge the situation of its coercive 
pressures.” 476 F.2d 67, 78 (2d Cir. 1973). While not absolutely requiring fourth 
amendment warnings as a prerequisite to valid consent, the court held that during a 
late night forcible entry and arrest by several armed police officers, failure to warn a 
defendant of the right to remain silent or to withhold consent is particularly significant 
in determining voluntariness. Id. at 78; cf. United States v. Menke, 468 F.2d 20, 24-25 
(3d Cir. 1972) (consent valid after Miranda warnings).

314 473 F.2d 139 (D.C. Cir. 1972).
315 Id. at 147.
316 462 F.2d 992 (1st Cir. 1972).
317 Id. at 996-98. The court did not agree that the only inference which could be 

drawn from the incriminating evidence uncovered by the search was that consent had 
been given in unwilling submission to the apparent authority of the police. Id. at 997. 
The court reasoned that the subject may believe a search is inevitable and that his 
interests are best served by cooperating with the police; or he may believe that the 
police will be less suspicious and hence less diligent in looking for incriminating evi
dence if he consents to the search. Id. at 997-98; see United States v. Hayward, 471 
F.2d 388, 389-90 (7th Cir. 1972).

318 United States v. Harris, 390 U.S. 234, 236 (1968) (per curiam).
319 403 U.S. 443 (1971).

'¿2Qld. at 468-72; see United States v. Simpkins,----F.2d----- ,---- (4th Cir. Aug. 29,
1972) (Crim. No. 72-1262, at 2) (per curiam); United States v. Green, 474 F.2d 1384, 
1389 (5th Cir.), cert, denied, 42 U.S.L.W. 3195 (U.S. Oct. 9, 1973); United States v.

Seizure of Items in Plain View. Under certain circumstances,
objects within the plain view of a police officer rightfully in a position to 
observe them may be seized and introduced into evidence without a 
warrant.318 319 In Coolidge v. New Hampshire™ the Supreme Court em
phasized that the plain view exception must be interpreted in a manner 
consistent with the warrant requirement of the fourth amendment and 
consequently only those objects discovered inadvertently during the 
course of a lawful intrusion are admissible.320
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The requirement that evidence be discovered inadvertently is il
lustrated by the Sixth Circuit’s decision in Lewis v. Cardwell?21 The 
police, with probable cause to believe that the defendant’s automobile was 
used in the commission of a murder but without obtaining a warrant 
or actually viewing the vehicle, dispatched a wrecker to tow the car to 
an impounding lot where paint samples were taken from the car’s ex
terior.* 321 322 The state argued that the car properly could be seized without 
a warrant because the car was an instrumentality of a crime and the 
police legally could have positioned themselves within plain view of 
the car if they had so chosen.323 However, the court found that the 
warrantless seizure could not be justified under the plain view exception 
because the seizure was not inadvertent; the police knew where the car 
was and intentionally seized it.324 Applying the doctrine of Coolidge, 
the court held that when law enforcement officers have prior knowl
edge amounting to probable cause which establishes a nexus between the 
article sought and the place of seizure, a warrant must be obtained in 
the absence of exigent circumstances.325

Portillo, 469 F.2d 907, 910-11 (9th Cir. 1972). In Coolidge the Court noted that plain 
view alone is never enough to justify the warrantless seizure of evidence. 403 U.S. at 
468. When the seizure of evidence is anticipated generally or when the police know 
in advance the specific location of evidence and intend to seize it, a warrant is 
required. Id. at 470.

321 476 F.2d 467 (6th Cir.), petition for cert, filed, 41 U.S.L.W. 3645 (U.S. May 
30, 1973) (No. 72-1603).

322 Id. at 468-69. The court rejected the contention that no search was conducted 
of the vehicle because the paint samples were taken only from the exterior surfaces 
of the car. ZJ. at 470. Finding that a search was made of the layers of paint beneath 
the visible surface of the car, the court distinguished the instant situation from a 
permissible visual observation of the car’s exterior. Id. at 471.

323 Id. at 470.
324 Id.
325 Id.; see 403 U.S. at 470.
326 470 F.2d 707, 709 (2d Cir. 1972), cert, denied, 410 U.S. 987 (1973).
327 Id.

The Second Circuit recently considered the plain view exception 
where the discovery of evidence is anticipated but its warrantless 
seizure is not. In United States v. Lisznya?26 federal agents observed 
what appeared to be an illegal drug laboratory during a brief pretense 
visit to the apartment occupied by the defendant. Several hours later, 
but before a warrant could be obtained, the agents, believing that the 
premises were about to be abandoned, reentered the apartment, arrested 
the defendant, and seized the laboratory equipment.327 The defendant 
conceded that the equipment was in plain view at the time of arrest 
but argued that because the agents had observed the laboratory earlier 
in the day, its seizure was not inadvertent within the meaning of 
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Coolidge328 The court disagreed and found the seizure permissible by 
reading Coolidge as holding only that the plain view exception does 
not apply when police have ample opportunity to obtain a warrant and 
the intention to seize the evidence is the prime motivation for the 
arrest.329 Lisznyai was distinguished from Coolidge on the grounds that, 
rather than indicating a planned warrantless seizure, the record re
vealed an attempt to obtain a search warrant and an arrest which oc
curred unexpectedly under exigent circumstances.330 The court con
cluded that Coolidge did not require the suppression of evidence seized 
during an arrest under exigent circumstances merely because knowledge 
of the evidence was acquired before the seizure.331

328 Id. The agents observed the defendant enter the apartment with the laboratory 
equipment nine days before the arrest and subsequently kept the apartment under 
constant surveillance. Id. at 28-29. However, the court apparently concluded that 
sufficient evidence to support a search warrant did not exist until the assembled 
laboratory was observed on the day of the arrest. The agents, in fact, did seek a 
warrant as a result of that observation. See id. at 709-10 & n.10.

329 Id. at 710; see 403 U.S. at 472.
330 470 F.2d at 710.
331 Id.
332 See, e.g., United States v. Brown, 470 F.2d 1120, 1122-23 (9th Cir. 1972) (check 

of auto steering column for registration); Dell v. Louisiana, 468 F.2d 324, 326 (5th 
Cir. 1972) (suspicious car at scene of burglary); United States v. Hersh, 464 F.2d 
228, 230 (9th Cir.), cert, denied, 409 U.S. 1008 (1972) (observation through window of 
private dwelling); United States v. Story, 463 F.2d 326, 328 (8th Cir.), cert, denied, 
409 U.S. 988 (1972) (policeman viewed shotgun through open car window); United 
States v. Mahanna, 461 F.2d 1110 (8th Cir. 1972) (evidence discovered when police, 
with defendant’s consent, opened an attache case to remove his driver’s license held 
admissible).

Courts have held that the use of artificial light to illuminate the interior of a car 
does not constitute a search and that items so discovered may be admitted under the 
plain view exception. United States v. Allen, 472 F.2d 145, 147 (5th Cir. 1973); United 
States v. Booker, 461 F.2d 990 (6th Cir. 1972); see Circuits Note: 1911-1912 Term 
325-26 & nn.288-92.

333 468 F.2d 1363, 1365 (1st Cir. 1972).
334 id.
335 Id. The court declined to decide the case on the basis of property concepts. Id.

The right of a police officer to be within plain view of evidence was 
an issue in several recent decisions.332 333 For example, in Ouimette v. 
Howard8™ two detectives entered a social club for the purpose of re
questing the defendant to move his illegally parked car. Immediately 
upon entering the club the detectives saw the defendant, a known 
felon, in possession of a revolver in violation of state law.334 The court 
held that the weapon and the testimony of the detectives regarding its 
seizure were admissible on the grounds that the defendant had no reason
able expectation of privacy in the general area of the club,335 that the 
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officers were justified in entering the premises,336 and that the discovery 
of the evidence was inadvertent.337

336 Id. The outer door of the club was unlocked, no doorman was present to keep 
out nonmembers, and the detectives’ entry on two prior occasions for the same pur
pose had not been challenged. Id.

337 Id.
338 388 U.S. 218 (1967).
339 388 U.S. 263 (1967).
340 388 U.S. 293 (1967).
341 United States v. Wade, 388 U.S. 218, 228 (1967); see United States v. Telfaire, 

469 F.2d 552, 555 & n.10 (D.C. Cir. 1972) (per curiam). Because of the problems of 
reliability in identification testimony, the District of Columbia Circuit in Telfaire 
emphasized the importance of a special jury instruction whenever identification testi
mony is introduced. Id. at 558-59; see note 438 infra. The critical factor in mistaken 
identification is the degree of suggestion inherent in the manner in which a suspect 
is presented to a witness. United States v. Wade, supra at 235. The Court in Wade 
noted that one commentator has posited that more miscarriages of justice are at
tributable to the influence of improper suggestion upon identifying witnesses than to 
any other single factor. Id. at 229; see P. Wall, Eye-Witness Identification in 
Criminal Cases 26 (1965). See also N. Sobel, Eye-Witness Identification: Legal 
and Practical Problems 8-12 (1972).

342 388 U.S. at 237. Referring to the pretrial identification confrontation as “[t]he 
trial which might determine the accused’s fate . . . ,” the Court dramatically empha
sized the need for counsel’s presence at this stage to protect the defendant from 
possibly prejudicial overreaching by the state and the witness-accuser. Id. at 235-36. 
The Court noted that legislation or regulations which would eliminate unintentional 
suggestion by the prosecution at lineups and would remove the impediments to mean
ingful confrontation at trial may render this stage less “critical.” Id. at 239.

Identifications and Confessions

IDENTIFICATIONS

In 1967, in the trilogy of United States v. Wade,338 339 340 Gilbert v. Cali
fornia33* and Stovall v. Denno,3AQ the Supreme Court relied upon the 
sixth amendment’s guarantee of right to assistance of counsel to establish 
an exclusionary rule as a sanction against certain condemned eyewitness 
identification procedures. The Court’s fundamental assumption in these 
cases was that identification evidence is unique in that it “is peculiarly 
riddled with innumerable dangers and variable factors” which crucially 
may affect an accused’s ability to obtain a fair trial.341

Right to Counsel at Identifications. In Wade the Supreme Court
recognized that a post-indictment lineup is a “critical stage of the prose
cution” in which the defendant is entitled to have the assistance of 
counsel.342 To effectuate this right, the Court formulated a rule exclud
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ing all prosecution identification testimony that mentions a post-indict
ment lineup which was conducted in the absence of defense counsel.343 
The Court recognized, however, that this limited exclusionary rule 
would be meaningless if the prosecution could rely upon an unequivocal 
in-court identification tainted by a prior illegal lineup, since the earlier 
illegal lineup may crystallize a witness’ erroneous identification testi
mony.344 Therefore, to give full effect to the right of counsel at post
indictment lineups, the Court held that any in-court identification fol
lowing an illegal lineup must be excluded unless the prosecution can 
show “by clear and convincing evidence that the in-court identification 
was based upon observations of the suspect rather than the lineup identi
fication.” 345 In Gilbert the Court emphasized that in-court identifica
tion testimony mentioning a prior illegal lineup must be excluded with
out examining the possibility of an independent source.346 In Stovall the 
Court, while making clear that Wade was not to be given retroactive 
application, reaffirmed a defendant’s right to challenge any identification 
procedure on due process grounds, even if the procedure occurred be
fore kWe.347

343 Id. at 240 & n.32.
344 Id. at 240.
'■^ld. The result is a two-pronged test under which a trial court initially must 

determine whether a lineup was conducted without the presence of counsel and, if 
so, whether an in-court identification would be based on a source other than the 
tainted lineup. Id. at 241; see United States v. Valez, 467 F.2d 600, 601 (8th Cir. 1972). 
In Valez the police conducted a post-indictment lineup at which the defendant did 
not have or waive the presence of counsel. Id. The court, reiterating that the absence 
of counsel is a per se violation of Wade without regard to any proof of actual 
prejudice from the lineup, nonetheless affirmed the conviction because it found an 
independent basis for the in-court identification. Id. at 601 n.l, 602.

346 388 U.S. at 273. Gilbert’s per se exclusionary rule arises on appeal only when a 
prosecutor has buttressed his in-court identification with direct testimony of a pretrial 
confrontation that is subsequently held to be illegal. Consequently, as precaution, 
a prosecutor should not buttress an in-court identification with pretrial identifica
tion testimony since a subsequent finding of a Wade violation will require reversal 
notwithstanding the presence of an independent source for the in-court identifi
cation. N. Sobel, supra note 341, at 53. Similarly, an appellate finding of a post- 
Stovall due process violation also may require reversal if direct testimony concerning 
the confrontation was introduced. See Clemons v. United States, 408 F.2d 1230, 1248 
& n.21 (D.C. Cir. 1968) (en banc), cert, denied, 394 U.S. 964 (1969); N. Sobel, supra 
note 341, at 69. However, there appears to be a reluctance to apply a Gilbert-type 
per se exclusionary rule to testimony regarding pre-Stovall confrontations which are 
unnecessarily suggestive. See 408 F.2d at 1248; id. at 1254 (Wright, J., dissenting); 
cf. Neil v. Biggers, 409 U.S. 188, 199 (1972) (Gilbert exclusionary rule designed to 
deter police use of less reliable identification procedures).

347 388 U.S. at 297, 299; see notes 396-403 infra and accompanying text.
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Since Wade, which dealt only with a post-indictment lineup,348 349 the 
Court has defined more precisely when the right to counsel attaches. In 
Kirby v. Illinois,^ a 5-4 plurality decision, the Supreme Court declined 
to extend the right of counsel to identification procedures held prior to 
the initiation of formal prosecutorial proceedings.350 While recognizing 
that constitutional safeguards are required for all pretrial confrontations, 
the plurality opinion declared that until a defendant has been charged 
formally with a criminal offense, the sixth amendment guarantee of 
counsel does not attach.351 Interpreting Kirby broadly, the Second Cir

348 388 U.S. at 237. Justice White foresaw no distinction between pre-indictment 
and post-indictment lineups. Id. at 251 (White, J., dissenting).

349 406 U.S. 682 (1972).
350 Id. at 690. See generally Circuits Note: 1911-1912 Tenn 328-29 & nn.310-317. Sev

eral cases this term have applied Kirby. See, e.g., United States v. Savage, 470 F.2d 
948, 950 (3d Cir. 1972), cert, denied, 93 S. Ct. 2759 (1973); Royce v. Moore, 469 F.2d 
808, 812 n.5 (1st Cir. 1972) (dictum); Robinson v. Alabama, 469 F.2d 690, 691 (5th 
Cir. 1972) (per curiam), cert, denied, 411 U.S. 909 (1973); United States ex rel. Oliver 
v. Pennsylvania, 468 F.2d 908, 909 (3d Cir. 1972) (per curiam); United States v. 
Bothwell, 465 F.2d 217, 218 (9th Cir. 1972). See also Saltys v. Adams, 465 F.2d 1023, 
1026-27 (2d Cir. 1972) (defendant’s indictment and arrest on unrelated charge coupled 
with previous photo identification by showup witness and fact that showup occurred 
while defendant was in custody arguably satisfied critical stage requirement of Wade 
notwithstanding Kirby).

Since Kirby is a refusal to extend Wade, it has been applied retroactively. See 
Harris v. Turner, 466 F.2d 1319, 1325 (10th Cir. 1972); United States ex rel. Gomes 
v. New Jersey, 464 F.2d 686, 688 (3d Cir. 1972) (per curiam). Prior to Kirby every 
federal court of appeals that had decided the issue had held that counsel was required 
at pretrial lineups and showups even though an indictment had not been returned. 
406 U.S. at 705 n.14 (Brennan, J., dissenting).

351 406 U.S. at 689-90. The guarantee of counsel attaches “at or after the initiation 
of adversary judicial criminal proceedings—whether by way of formal charge, pre
liminary hearing, indictment, information or arraignment.” Id. One court has pro
posed that “formal charge” be interpreted as extending the right of counsel to con
frontations occurring prior to indictment. Smith v. Coiner, 473 F.2d 877, 880 (4th 
Cir. 1973) (dictum); see United States v. Sikes, 463 F.2d 540, 542 (5th Cir. 1972) 
{Kirby not intended to operate as inflexible rule inviting unsubtle avoidance of Wade 
and Gilbert by deferral of formal proceedings). But see United States v. Coades, 468 
F.2d 1061, 1062-63 (3d Cir. 1972) (per curiam) (no violation of Kirby where de
fendant had been placed in nine lineups before preliminary hearing and counsel had 
been barred from one of them). See also United States v. Abshire, 471 F.2d 116, 
119-20 (5th Cir.) (Godbold, J., specially concurring), cert, denied, 409 U.S. 880 
(1972).

The plurality opinion in Kirby emphasized that no compulsory self-incrimination 
issue is raised by requiring a suspect to attend a lineup and that the right to counsel 
at a lineup is soley a sixth amendment protection which attaches only after initiation 
of formal judicial proceedings. 406 U.S. at 688-89. Furthermore, the plurality dis
tinguished Escobedo v. Illinois as merely granting a right to counsel for the prime 
purpose of effectuating the privilege against self-incrimination, not as a vindication 
of the constitutional right to counsel as such. Id. at 689; see Escobedo v. Illinois, 378 
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cuit in United States ex rel. Robinson v. Z^elker^2 defined the issuance 
of a state arrest warrant as the commencement of prosecution.352 353 The 
court found that a suspect brought to a police station pursuant to a state 
arrest warrant is entitled to counsel at all corporeal identification pro
cedures.354

U.S. 478 (1964); cf. Moore v. Eyman, 464 F.2d 559, 559-60 (9th Cir. 1972) (per 
curiam) (no sixth amendment violation when defendant had requested and been 
denied counsel at a pre-indictment lineup). But see 406 U.S. at 692, 693 n.3 (Brennan, 
J., dissenting).

352 468 F.2d 159 (2d Cir. 1972), cert, denied, 411 U.S. 939 (1973).
^ld. at 163. In a subsequent case, however, the Second Circuit avoided deciding 

whether a federal arrest warrant required the same interpretation under Kirby. United 
States v. Counts, 471 F.2d 422, 425 (2d. Cir.), cert, denied, 411 U.S. 935 (1973).

354 468 F.2d at 163. The court found insignificant the fact that the witness was a 
police officer. Id.; see United States v. Bothwell, 465 F.2d 217, 220 (9th Cir. 1972) 
(deference accorded to police officer because of identification training; court applied 
Stovall due process standard).

355 See N. Sobel, supra note 341, at 85-92. Prior to this term the only Supreme Court 
decision dealing with a noncorporeal identification was a pre-arrest photo identification 
decided solely on due process grounds. See Simmons v. United States, 390 U.S. 377, 
386 (1968). See generally Circuits Note: 19'11-1972 Term 332-33 & nn.347-359.

356 93 S. Ct. 2568 (1973).
357 Id. at 2579, revg 461 F.2d 92 (D.C. Cir. 1972). Only the District of Columbia 

Circuit had extended Wade to photographic displays. Id. at 2569 & n.2. Prior to Ash, 
other circuits had rejected the District of Columbia Circuit’s rationale for extending 
the right of counsel to photographic displays. See, e.g., United States v. Mackey, 474 
F.2d 55, 56 (4th Cir. 1973) (per curiam); United States v. Counts, 471 F.2d 422, 425 
n.2 (2d Cir.), cert, denied, 411 U.S. 935 (1973); United States v. Coades, 468 F.2d 
1061, 1063 (3d Cir. 1972) (per curiam); United States v. Sikes, 463 F.2d 540, 542 (5th 
Cir. 1972); United States v. Gibson, 462 F.2d 400, 402 (5th Cir. 1972) (per curiam). 
Before reversal by the Supreme Court, the District of Columbia Circuit accorded 
Ash only prospective application. United States v. Gillum, 463 F.2d 957, 958 (D.C. 
Cir. 1972).

35893 s. Ct. at 2576. The forms of prejudice relied upon by the court of appeals in 
establishing the right to counsel at photographic identifications included the possibility 
of suggestive influence or mistake, the difficulty of reconstructing suggestivity— 
especially when the defendant is not even present—and the tendency of a witness’ 
identification at a photo display to crystallize. Id. at 2575 & n.8; see 461 F.2d at 100.

Until recently the applicability of Wade to noncorporeal identifica
tion procedures after indictment was unresolved.355 356 This term in United 
States v. Ash™ the Supreme Court held that the sixth amendment does 
not grant suspects the right of counsel at photographic identifications 
and reversed the District of Columbia Circuit’s extension of Wade to 
post-indictment photographic identifications.357 The majority concluded 
that the “dangers of mistaken identification, mentioned in Wade, were 
removed from context by the court of appeals and were incorrectly 
utilized as a sufficient basis for requiring counsel.” 358 The Court noted 
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that it was the trial-like confrontation of the post-indictment lineup in 
Wade that conferred the right to counsel,359 for the essential function 
of counsel at identification procedures is to compensate for the advan
tages the prosecuting authorities have during a confrontation with the 
accused.360

359 93 S. Ct. at 2576. The Court also rejected the assumption made by the court of 
appeals that since a photo display lacks scientific precision and is difficult to recon
struct, it qualifies as a critical stage. Id. at 2577. Instead the Court labeled that determi
nation only a preliminary step; a critical stage occurs only if it also is determined 
that “the trial itself can provide no substitute for counsel if a pretrial confrontation 
is conducted in the absence of counsel.” Id. The underlying assumption of the Court 
was that defense counsel, as a practical matter, may recreate photo displays and may 
hold his own, while “practical considerations” prevent a defense counsel from con
ducting his own lineup. Id. at 2578 & n.10; see 461 F.2d at 100.

360 93 S. Ct. at 2576. The Court noted that the function of counsel at lineups is to 
prevent “overreaching” by the prosecution. Id. Ethical conduct on the part of the 
prosecutor was posed as a primary safeguard against such abuses, with review under 
due process standards always available. Id. at 2579. However, the dissent noted that, 
contrary to Wade, the same argument could be made for lineups; furthermore, the 
ethical responsibility of the prosecutor is effective against only intentionally suggestive 
behavior, not unconscious or unintentional manipulations. Id. at 2576 n.12 (Brennan, 
J., dissenting); see United States v. Wade, 388 U.S. 218, 236 (1967).

361 See Circuits Note: 1911-1912 Term 330 & nn.330-31.
362 93 S. Ct. at 2574-75.
363/^. at 2575. The Court noted that a defendant cannot recreate at trial suggestive 

influences present at a lineup without exposing himself to the danger of self-incrimina
tion. Id.; see United States v. Wade, 388 U.S. 218, 230-31 (1967). However, Justice 
Brennan pointed out that in a photographic identification neither a defendant nor 
his counsel is present to observe and report irregularities. 93 S. Ct. at 2586-87 (Bren
nan, J., dissenting).

364 93 S. Ct. at 2578. However, the duplication of such procedures never can be 
independent of a witness’ prior identification. Justice Brennan thus found the Court’s 

Role of Counsel. The responsibilities of defense counsel at a
lineup were not delineated in Wade, and generally counsel has been a 
passive observer.361 In Ash the Court examined the historical expansion 
of the right to counsel at pretrial procedures and concluded that the 
function of counsel at pretrial confrontations is essentially the same as at 
trial—to act as the accused’s spokesman and advisor.362 The Court rea
soned that although a lineup does not require any personal response from 
an accused, the counsel at a lineup must compensate for an accused’s 
personal disadvantage in recreating at trial any suggestive circum
stances.363 The Court distinguished this from the situation in Ash where 
defense counsel had “equality of access to photographs [which] ... re
move [d] any inequality in the adversary process itself and thereby fully 
satisfiefd] the historical spirit of the Sixth Amendment’s counsel guar
antee.” 364
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Before Wade a significant concern of those opposed to the right of 
counsel at lineups was that this requirement would delay prompt identi
fications. The Court indicated in Wade that if prejudicial delay would 
result through notifying and waiting for a suspect’s own counsel, sub
stitute counsel might suffice.365 366 Inadequate representation by substitute 
counsel, however, may not satisfy the Wade requirement of counsel. 
This term in United States v. Fox3QG the District of Columbia Circuit 
held that effective substitute counsel at a lineup is a substantial right 
that may be recognized first on appeal.367 Where substitute counsel has 
been employed at a lineup, the District of Columbia Circuit previously 
had proposed that the Government bear the affirmative burden of pro
viding trial counsel with substitute counsel’s observations.368 In United 
States v. Small™ood3™ that circuit found that although the trial court 
had failed to hold a hearing to determine whether trial counsel had com
municated with substitute counsel, this error was of no consequence 
since the defendant had not shown any evidence of prejudice from an 
unfair lineup.370 Even though defense counsel at trial stipulated that there 
had been no violation of the defendant’s right to counsel at the lineup,371 
the concurring opinion observed that a trial counsel’s decision to learn 
nothing from substitute counsel would operate improperly to waive a 
defendant’s right to lineup counsel.372 373

analogy to the independent duplication of physical evidence or handwriting exemplars 
to be poorly drawn. Id. at 2587 n.15 (Brennan, J., dissenting).

365 388 U.S. at 237 & n.27.
366 473 F.2d 131 (D.C. Cir. 1972).
367 Id. at 132 & nn.3-4.
368 Marshall v. United States, 436 F.2d 155, 160 n.18 (D.C. Cir. 1970); see Circuits 

Note: 1911-1912 Term 331 & nn.335-36.
369 473 F.2d 98 (D.C. Cir. 1972).
370Id. at 101 & n.3; of. United States v. Jones (Clarence), 477 F.2d 1213, 1222-23 

(D.C. Cir. 1973) (no proof of counsel collaboration necessary where trial court found 
no prejudice in lineup at full evidentiary hearing). See also United Statec v. Valez, 
467 F.2d 600, 601 n.l (8th Cir. 1972).

371 473 F.2d at 100.
Id. at 103 n.16 (Bazelon, C.J., concurring).

373 388 U.S. 293 (1967).

Unnecessarily Suggestive Confrontations. In Stovall v. Denno313
the Supreme Court first gave notice that evidence from a pretrial iden
tification could be excluded if, upon examination of the totality of sur
rounding circumstances, it appears that “the confrontation . . . was so 
unnecessarily suggestive and conducive to irreparable misidentification 
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that [the defendant] was denied due process of law.” 374 To determine 
whether a suggestive identification procedure was necessary, the cir
cumstances giving rise to its choice as well as the circumstances of its 
implementation are relevant.375 Showups, in which one suspect is brought 
before a witness for identification, generally have been condemned;376 
nonetheless, a showup in a hospital room was condoned in Stovall as 
imperative because the victim was in danger of death.377 In considering 
whether a showup violates due process, the Fifth Circuit this term used 
the totality of the circumstances approach without initially deciding 
whether a showup rather than a lineup was justified.378

31*ld. at 301-02; see Kirby v. Illinois, 406 U.S. 682, 691 (1972). In Stovall the Court 
considered a showup, but the same standard has been utilized by the Court in dealing 
with a due process challenge to a photographic display. See Simmons v. United 
States, 390 U.S. 377 (1968). The Court has not delineated the standard governing in
court identification testimony after a finding of a due process violation. In the only 
case in which a due process violation was found, there was a remand without specific 
instructions. Foster v. California, 394 U.S. 440, 444 (1969). But see United States v. 
Clemons, 408 F.2d 1230, 1250 (D.C. Cir. 1968) (en banc), cert, denied, 394 U.S. 964 
(1969) (two-pronged approach of Wade adopted in determining sanctions for pre- 
and post-Stovall violations of due process); note 345 supra. See also Note, Pre-Trial 
Identification Procedures—Wade to Gilbert to Stovall: Lower Courts Bobble the Ball, 
55 Minn. L. Rev. 779, 781 & n.17 (1971).

375 See Simmons v. United States, 390 U.S. 377, 386 n.6 (1968).
3"6 388 U.S. at 302 & n.6. See also United States v. King, 461 F.2d 53, 55 (8th Cir.

1972) (dictum).
377 388 U.S. at 302.
378 United States v. Abshire, 471 F.2d 116, 119 (5th Cir.), cert, denied, 409 U.S. 

880 (1972) (driver of stolen car was returned to scene of accident for showup). See 
also Circuits Note: 1971-1972 Term 335 & nn.370-77; Note, supra note 374, at 786-87.

379 See, e.g., United States v. Canty, 469 F.2d 114, 124 (D.C. Cir. 1972) (showup in 
front of bank 15 minutes after robbery); United States ex rel. Gomes v. New Jersey, 
464 F.2d 686, 688 (3d Cir. 1972) (per curiam) (bringing three defendants back to 
scene of fight within half hour for group identification permissible); United States 
ex rel. Frasier v. Henderson, 464 F.2d 260, 265 (2d Cir. 1972) (showup one hour after 
robbery permissible). But cf. United States v. Crawford, 478 F.2d 670 (D.C. Cir.
1973) (per curiam) (dictum) (prompt showups, despite desirable aspects, permissible 
only if no more suggestive than necessary).

380 473 p.2d 877 (4th Cir. 1973).
381 Id. at 881.

Among other exigent circumstances, the desirability of prompt, on- 
the-scene identification has been established as a substantial counter
vailing policy consideration that can justify a showup.379 380 Yet in Smith 
v. Coiner*** because no exigent circumstances on the order of those in 
Stovall were shown as justification, the Fourth Circuit found imper
missible a showup before a rape victim in her doctor’s office.381 The 
Court noted that the victim was in no physical danger, that the police
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station was only a short distance from the doctor’s office, and that the 
office itself was not part of the immediate on-the-scene investigation.382 
The dissent, however, emphasized countervailing policy considerations, 
particularly that the small population of the town made a lineup im
practicable and that the arrest had been made at the scene only three 
hours earlier.383 384 While the impracticability of a lineup at a remote port of 
entry was offered as a justification for a showup in United States v. Both- 
zuell,SSi the Ninth Circuit additionally advanced the questionable ground 
that since the witness at the showup was a law enforcement official, 
trained in identification procedures, the showup itself was unobjection
able as a matter of due process.385

382 Id.
383 Id. at 888 (Murray, J., dissenting); see Spencer v. Turner, 468 F.2d 599, 601 (10th 

Cir. 1972) (per curiam), cert, denied, 410 U.S. 988 (1973). In Spencer the Tenth Cir
cuit, in reversing the district court’s finding of a violation of due process, emphasized 
that the confrontation occurred within the hour. Id. No violation of due process was 
found even though the witness had made a prior imperfect identification of a mug 
shot and was brought from the scene of the crime to the point of the arrest. Id. at 
600.

384 465 F.2d 217 (9th Cir. 1972).
385 Id. at 220. The court noted that deference has been accorded the special training 

and abilities possessed by law enforcement officers. Id. But cf. United States ex rel. 
Robinson v. Zelker, 468 F.2d 159, 163 (2d Cir. 1972), cert, denied, 411 U.S. 939 (1973) 
(fact that witness was a police officer does not affect right to counsel afforded by 
Wade).

386 461 F.2d 1165 (5th Cir. 1972).
387 Id. at 1169. Three years after the robbery, when the confrontation occurred, 

Johnson was handcuffed to another man already identified as one of the robbers. The 
witness, whose in-court identification was uncorroborated, previously had failed to 
identify Johnson positively at a lineup although she was seated only a few feet from 
him. Id. at 1168-69. However, in United States v. Lewis (Joseph) where the only eye
witness to a bank robbery was shown a highly suggestive photograph on the night 
before the trial, the Ninth Circuit nonetheless affirmed the conviction since there had 
been a prior lineup identification and corroborating evidence. 465 F.2d 959, 961 (9th 
Cir. 1972).

388 469 F.2d 808 (1st Cir. 1972).

Intentionally arranged confrontations may be found so unnecessarily 
suggestive as to violate due process. The Fifth Circuit this term in United 
States v. Johnson (Leonard)386 found that the exhibition of a shackled 
defendant to the government’s key witness outside the courtroom fatally 
tainted the in-court identification.387 In Royce v. Moore388 a showup 
was arranged in court so that a witness to a bank robbery would see the 
suspect being sentenced for another bank robbery; even though the 
Government conceded that this showup was impermissibly suggestive, 
the First Circuit did not find any fatal taint of the in-court identifica
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tion.389 In United States ex rel. Riffert v. Rundle3** where two witnesses 
saw a suspect being brought into a preliminary hearing in handcuffs, the 
Third Circuit categorically distinguished the circumstances of a prelim
inary hearing from those of a normal police identification procedure at 
which more protections are necessary.391 In United States v. Hamilton?*2 
the Ninth Circuit concluded that a chance confrontation between a wit
ness and a handcuffed defendant approaching the courtroom door did 
not taint her in-court identification.393 The court emphasized that the 
confrontation was not arranged but declined to decide whether arrange
ment is required to bring due process guarantees into play.394 However, 
since arranged and unarranged confrontations may be equally prejudicial 
to a defendant, such distinctions should be irrelevant.395

389 Id. at 812. The Government was allowed to demonstrate an independent source 
for the witness’ in-court identification. Id.; see N. Sobel, supra note 341, at 43-44; 
notes 440-472 infra and accompanying text.

399 464 F.2d 1348 (3d Cir. 1972).
391 Id. at 1351. The court noted that the witnesses were present to testify against 

the defendant and not solely for identification purposes. Id. The court further noted 
that there was no indication that the police had arranged the confrontation. Id.

392 469 F.2d 880 (9th Cir. 1972).
393 Id. at 883.
394 Id. at 883 & n.3. While the court noted that stand-up identification in open 

court is no less suggestive than a showup, the court refused to take the “giant step” 
of holding in-court identifications inadmissible. Id.

395 Cf. United States v. Wade, 388 U.S. 218, 234 & n.24 (1968) (Court did not dis
tinguish between accidental and arranged confrontations). No right to counsel exists 
at spontaneous viewings and a defendant may seek relief only by alleging a deprivation 
of due process. See N. Sobel, supra note 341, at 19-21. See also Circuits Note: 1911- 
1912 Term 329-30 & nn.324-28. In United States v. Parish a private individual in his 
capacity as resident manager chanced to discover a photograph of his assailant during 
an examination of the assailant’s wife’s damaged apartment. 468 F.2d 1129 (D.C. Cir. 
1972), cert, denied, 410 U.S. 957 (1973). The court analogized his discovery to a chance 
face-to-face encounter which has no due process implications. Id. at 1138. Of course, 
there must be an element of governmental action to invoke the constitutional pro
visions relevant to pretrial identifications.

396 See 388 U.S. at 302. See also Simmons v. United States, 390 U.S. 377, 385-86 
(1968).

397 409 U.S. 188 (1972).
398 Coleman v. Alabama, 399 U.S. 1 (1970); Foster v. California, 394 U.S. 440 (1969); 

Simmons v. United States, 390 U.S. 377 (1968); Stovall v. Denno, 388 U.S. 293 (1967).

It was not clear from Stovall whether the Supreme Court considered 
the needless use of a showup, absent exigent circumstances or counter
vailing policy considerations, so unnecessarily suggestive that a due 
process sanction could be imposed for that reason alone.396 This term 
the Supreme Court in Neil v. Biggers3*1 specifically recognized that its 
four previous pronouncements on due process identification issues398 
did not resolve whether unnecessary suggestiveness alone requires the 
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exclusion of evidence.399 The Court noted that the purpose of a rule 
barring evidence of any unnecessarily suggestive confrontation would be 
to deter the use of less reliable procedures, even though the admission 
of testimony regarding such a confrontation may not be always a viola
tion of due process.400 The Court summarily concluded that a strict ex
clusionary rule is inapplicable to pre-Stovall confrontations since its pur
pose would be to act as a deterrent only.401 The Court did not indicate 
whether a strict exclusionary rule is applicable to post-SioW/ confronta
tions that are unnecessarily suggestive.402 However, the Court did set a 
due process standard for the admissibility of testimony concerning an 
out-of-court identification: a determination whether there is a “very 
substantial likelihood of . . . misidentification.” 403

399 409 U.S. at 198-99. In Biggers a rape victim testified directly regarding her identi
fication of the defendant at a showup held seven months after the crime. Id. at 201. 
Apparently, no formal in-court identification was attempted. Id. at 198.

400 Id. at 199.
401 Id. The district court had focused unduly on the relative reliability of a lineup 

as opposed to a showup; however, the Court did not indicate whether such a focus 
would be inappropriate as well in a post-Stovall situation. Id. at 199 n.6, 200.

402 Id. at 198-99.
403 Id. at 198.
404 93 S. Ct. 2568, 2577-79 (1973).
405 390 U.S. 377 (1968).
40G Id. at 384; see note 403 supra and accompanying text.
407 390 U.S. at 386 n.6.
w^ld. at 384-85. These pre-arrest exigencies were comparable to those in Stovall. 

See 388 U.S. at 295, 302. But cf. United States v. Broadway, 477 F.2d 991, 996 (5th 
Cir. 1973). In Broadway the defendant was in state custody and thus readily available 
for a lineup. However, the court focused on the photo identification procedure itself 
rather than on the lack of exigent circumstances and found no due process violation 
since the procedure used was not impermissibly suggestive. Id.

Impermissibly Suggestive Photographs. In view of the Supreme
Court’s recent denial in United States v. Ash404 of a right to counsel at 
noncorporeal procedures, a photographic identification may be chal
lenged only on due process grounds. The Supreme Court in Simmons v. 
United States4^ considered the hazards of misidentification inherent in 
photographic identifications and delineated a due process standard for 
photo displays in accord with that set forth for corporeal identification 
procedures in Stovall,406 While recognizing that corporeal identifications 
generally are more accurate,407 the Court noted that at the time of the 
photographic identification procedure in Simmons, the perpetrators of 
a serious felony were still at large and the police investigation was incon
clusive.408 These exigencies, coupled with the further consideration that 
a photo identification in the investigatory stage would spare innocent 
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suspects the ignominy of arrest,409 were sufficient for a finding that no 
due process violation had occurred.410 However, once a suspect is in 
custody, investigative need by itself will not justify the use of a photo 
display since a corporeal lineup usually is possible.411

409 390 U.S. at 384. The interest of society in the prompt and purposeful investiga
tion of an unsolved crime was reiterated in Kirby v. Illinois. 406 U.S. 682, 691 (1972).

410 390 U.S. at 384.
411 Cf. United States v. Lewis (Joseph), 465 F.2d 959, 961 (9th Cir. 1972) (no justifi

cation for using photo identification procedure on eve of trial when defendant already 
in custody and had been identified in lineup). In United States v. Ash the Supreme 
Court declined to consider whether the use of a photo display shortly before trial 
is a violation of due process. 93 S. Ct. at 2579; see N. Sobel, supra note 341, at 79-81.

412 390 U.S. at 383-84; see, e.g., United States ex rel. Gonzalez v. Zelker, 477 F.2d
797, 801 (2d Cir. 1973) (two photos of two robbers shown to witness); Workman v. 
Cardwell, 471 F.2d 909, 910 & n.l (6th Cir. 1972) (per curiam), cert, denied, 93 
S. Ct. 2762 (1973) (use of single photo not permitted to confirm probable cause after 
an arrest); United States v. Workman, 470 F.2d 151, 153 (4th Cir. 1972) (in-court 
identification based on single photo shown witness by authorities); United States v. 
Cook, 464 F.2d 251, 253 (8th Cir. 1972) (per curiam) (mug shot of defendant only 
photo shown to witness). But cf. Sherman v. Cardwell,----F.2d------,---- (6th Cir.
Sep. 27, 1972) (Crim. No. 72-1256, at 2) (per curiam) (unpublished opinion). In 
Sherman only one photo out of five fit the victim’s description of a black man with 
one eye. Id. Yet the court found no likelihood of misidentification by noting the 
accuracy of the identification as well as a prompt arrest at the scene. Id. at — 
(Crim. No. 72-7256, at 3).

413 472 F.2d 64 (5th Cir. 1972) (per curiam).
414 Id. at 66.
415 Id. at 65.
416 See id. at 66.

Elements of impermissible suggestion may arise either from the photo
graphs themselves or from the circumstances surrounding their dis
play. In Simmons the Court suggested that the danger of misidentifica
tion is increased greatly if the police show a witness only one picture 
of an individual generally resembling the person he described.412 When 
other suggestive influences are present, the lower courts approach the 
question of impermissible suggestion more subjectively by looking at 
the totality of the circumstances. For example, in United States v. 
Cooper413 the police conducted an investigative photo display using two 
sets of photographs in which only the defendant’s picture was repeated.414 
The Fifth Circuit found that a recurrence of one photograph does not 
necessarily compel a finding of impermissible suggestiveness.415 How
ever, in considering the reliability of a subsequent in-court identification, 
the court did not mention the possibility that the in-court identification 
might have resulted from crystallization of the witness’ memory by ex
posure to the photograph rather than through observation of the de
fendant at the time of the crime.416
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Notations upon identification photographs usually are suggestive, but 
whether they are so impermissibly suggestive as to be a violation of due 
process depends upon the totality of the circumstances.417 In United 
States v. Jordan4™ mug shots were shown to the victim of a knife attack 
in an attempt to identify his assailant. Because both the victim and his 
assailant were prisoners, the use of mug shots was found not to be im
permissibly suggestive.419 Photographs of a mug shot variety have been 
held inadmissible at trial by the District of Columbia Circuit because 
they are suggestive of a defendant’s prior criminal record.420 However, 
in United States v. Jones (Clarence),421 that circuit upheld a conviction 
although the prosecutor had used at trial a photograph removed from 
the sex squad album from which the rape victim had made her original 
identification.422 The court found that no specific prejudice had been 
shown from that buttressing technique since all notations on the photos 
had been removed.423 Nonetheless, the court indicated prospectively 
that in-court use by the Government of pictures from photographic 
albums should be limited to cases in which their use is absolutely neces
sary since their value is usually small in relation to the potential prejudice 
to the defendant.424

417 See United States v. Counts, 471 F.2d 422, 425 (2d Cir.), cert, denied, 411 U.S. 
935 (1973). In Counts photos of the defendant bearing a date were shown to the 
victim, who recognized the date as that upon which the gun used in the robbery 
was recovered. The court found that this suggestive photo identification procedure did 
not taint fatally a showup which took place three days later. Id. at 425.

418 466 F.2d 99 (4th Cir. 1972).
419 Id. at 103.
420 Barnes v. United States, 365 F.2d 509, 512 (D.C. Cir. 1966) (per curiam). But cf. 

United States v. Gimelstob, 475 F.2d 157, 162 (3d Cir. 1973), cert, denied 42 U.S.L.W. 3195 
(U.S. Oct. 9, 1973). In Gimelstob the court first noted that the Fourth Circuit had not 
adopted Barnes. Id. at 161 n.3. However, then the court distinguished the facts of Gintel- 
stob from those of Barnes where the court permitted the introduction of obviously dis
guised mug shots. Without rejecting Barnes' underlying rationale, the Gimelstob court 
held that any prejudice resulting from the introduction of a masked mug shot to rebut 
a defense attack was outweighed by its probative value. The defense was the first to 
discuss the mug shots and the Government sought to introduce the pictures into evi
dence in order to clarify the issues that the defense had raised. Id. at 162.

421 477 F.2d 1213 (D.C. Cir. 1973).
422 Id. at 1220.
423 Id.
424 Id. at 1221.
425 474 F.2d 55 (4th Cir. 1973) (per curiam).
426 Id. at 56.

In United States v. Mackey42^ witnesses to a bank robbery were shown 
pictures taken by a bank camera during the robbery.426 The Fourth 
Circuit found no potential for impermissible suggestion since the pic
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tures were shown solely to clarify the events which the witnesses had 
observed and were not shown as part of an identification procedure.427 
When the District of Columbia Circuit also considered the potential for 
prejudice from the use of bank films, the court noted that if bank films 
are used for pre-arrest identification, it is preferable that the witnesses 
view them separately.428 429

427 Id.
428 United States v. Hopkins, 464 F.2d 816, 820 n.7 (D.C. Cir. 1972). The court, 

while recognizing that the films recorded facts and were not inherently suggestive, did 
note the influence of one witness’ identification on the other witnesses. Id.

429 Simmons v. United States, 390 U.S. 377, 384-85 (1968).
430 Note, supra note 374, at 800 & nn.107-09.
431 468 F.2d 1032 (9th Cir. 1972).
432 Id. at 1035.
433 Id. at 1035-36. The court noted that the newspaper photographs did not provide 

a clear impression and that the witness testified that the photos were confusing. Id.
Id. at 1041 (Hufstedler, J., concurring and dissenting). A violation is no less 

stark when the display is by the newspaper media. Id. Since one defendant had not 
been identified even tentatively by the witnesses at a photo display held two days 
after the crime but was identified positively after the publication at a lineup seven 
months later, the newspaper story had to have been the most crucial factor within the 
totality of the circumstances. Id. at 1040-41.

435470 F.2d 717 (3d Cir. 1972).
436 id. at 720. Furthermore, the court noted that serious first amendment problems 

The publication of suspect’s picture with allegations linking him to a 
crime obviously has a prejudicial effect on subsequent identification pro
cedures. If a suspect is at large, the investigative need might justify the 
publication.420 Yet, for a suspect in custody, freedom from such prejudi
cial publicity has not been considered a due process guarantee.430 431 432 In Dear- 
inger v. United States451 three defendants were arrested seven months 
after a bank robbery, and all the eyewitnesses were exposed to newspaper 
pictures and a headline story which appeared the day after the arrest.432 
The Ninth Circuit did entertain a due process challenge but concluded 
under the totality of the circumstances that independent bases existed 
for the witnesses’ subsequent lineup identifications.433 * * Judge Hufstedler, 
analogizing this to the direct release of a mug shot to a witness without 
a legitimate law enforcement reason, noted that such a direct release 
would constitute sufficient governmental action to constitute a due 
process violation under Simmons.454 However, in United States v. 
Zeil er455 the Third Circuit, in considering the effect of pretrial publicity 
on the competency of identification testimony, observed that the pub
licity was normal news coverage and that no prejudice attributable to 
police conduct could be shown.436 In Ze iler the defendant also attempted 
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to justify exclusion of identification testimony by analogizing the effect 
of pretrial publicity on witnesses to its effect on jurors.437 The court, in 
rejecting the analogy, found no constitutional guarantee of an unbiased 
witness and noted that cross-examination is important in the elimination 
of witness bias.438 Yet suggestiveness by the prosecution which leads a 
witness to misidentify a suspect is not always intentional, and the effec
tiveness of cross-examination in eliminating the subtle prejudices which 
can lead to misidentification specifically was discounted in fF^Je.439

would arise if publicity could render testimony inadmissible, for police would be 
under an affirmative duty to prevent such publication. Id.

437 Id. at 719.
438 Id. Because jurors are free to disregard testimony, the court approved the use 

of appropriate jury instructions regarding identification testimony. Id. at 720 n.4, 
citing United States v. Barber, 442 F.2d 517, 528 (3d Cir. 1971). See also United States 
v. Telfaire, 469 F.2d 552 (D.C. Cir. 1972) (per curiam). In Telfaire the District of 
Columbia Circuit, in view of Wade and Stovall, supplemented prior rulings on jury 
instructions concerning identification testimony. In proposing a new model instruction, 
the court emphasized the need for the jury to be convinced beyond a reasonable doubt 
of the accuracy of an identification. Id. at 558. The concurring opinion suggests that 
counsel should be allowed to argue the reliability of an interracial identification and 
that the jury should be instructed to consider this argument. Id. at 560 (Bazelon, C.J., 
concurring).

439 388 U.S. at 228-29; cf. United States v. Ash, 93 S. Ct. 2568, 2586 & n.12 (1973) 
(Brennan, J., dissenting).

440 United States v. Wade, 388 U.S. 218, 241 (1967). In Wade the Court adopted 
the test of whether the in-court identification was the result of an exploitation of 
the primary illegality. Id.; see Wong Sun v. United States, 371 U.S. 471, 488 (1963). 
Thus, the exclusion of an in-court identification depends on two factors: the existence 
of an illegal pretrial identification and the lack of an independent source for the in
court identification. This two-pronged test for the admissibility of an in-court identi
fication following an out-of-court identification procedure was adopted first by the 
District of Columbia Circuit. Clemons v. United States, 408 F.2d 1230, 1237 (D.C. 
Cir. 1968) (en banc), cert, denied, 394 U.S. 964 (1969); see United States v. Hurt, 
476 F.2d 1164, 1167 n.4 (D.C. Cir. 1973). See also Hines v. Beto, 473 F.2d 1034, 1035 
(5th Cir. 1973) (per curiam) (existence of independent source relieves court of neces
sity of considering the constitutionality of pretrial identification); Robinson v. Ala
bama, 469 F.2d 690, 691 (5th Cir. 1972) (per curiam), cert, denied, 411 U.S. 909 (1973) 
(identification admissible despite unfair lineup because of independent source); United 
States ex rel. Gomes v. New Jersey, 464 F.2d 686, 688 (3d Cir. 1972) (per curiam) 
(no need to inquire into existence of independent source since showup did not violate 
due process). See generally N. Sobel, supra note 341, at 122-23.

In-court Identifications. Even if a pretrial identification is
tainted by denial of counsel or a violation of due process, an in-court 
identification is admissible if shown to derive from a source independent 
of the illegal pretrial identification.440 A court must analyze and draw 
inferences from the totality of circumstances surrounding a particular 
case in determining whether an independent source for an in-court iden
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tification exists.441 Generally, circumstances which indicate the probable 
accuracy of a witness’ in-court identification are given the most weight 
by a court in determining whether that identification has an independent 
source.442

441 See Clemons v. United States, 408 F.2d 1230, 1237 (D.C. Cir. 1968) (en banc), 
cert, denied, 394 U.S. 964 (1969).

442 See United States v. Wade, 388 U.S. 218, 241 (1967); United States v. Pigg, 471 
F.2d 843, 848 n.5 (7th Cir. 1973). See generally N. Sobel, supra note 341, at 125-38.

443 See, e.g., United States v. Person, 478 F.2d 659, 661 (D.C. Cir. 1973) (per curiam) 
(witness saw shooting for one minute in good lighting); United States ex rel. Rivera 
v. McKendrick, 474 F.2d 259, 262 (2d Cir. 1973) (witness observed three minute rob
bery in a small delicatessen); United States ex rel. Smiley v. LaVallee, 473 F.2d 682, 
683 (2d Cir.), cert, denied, 93 S. Ct. 3022 (1973) (victim saw assailant for 10 minutes 
in good lighting); United States v. Cook, 464 F.2d 251, 254 (8th Cir.), cert, denied, 
409 U.S. 1011 (1972) (witness had observed defendant in store for 15 minutes and 
cashed check for him). See generally N. Sobel, supra note 341, at 132.

444 465 F.2d 268 (7th Cir. 1972).
^ld. at 271. The court attributed the failure of the witness to identify the de

fendant at a lineup to the fact that the defendant wore glasses at the lineup but not 
during the crime. Id.; see United States v. Coades, 468 F.2d 1061 (3d Cir. 1972) (per 
curiam) (witness consistently able to identify defendant during repeated pretrial 
confrontations).

446 See, e.g., Royce v. Moore, 469 F.2d 808, 812 (7th Cir. 1972) (experienced bank 
guard watched robbery through one-way glass); United States v. Bothwell, 465 F.2d 
217, 220 (9th Cir. 1972) (experienced law enforcement officer trained in identification 
carefully observed defendant); United States v. Cook, 464 F.2d 251, 254 (8th Cir.) 
(per curiam), cert, denied, 409 U.S. 1011 (1972) (witness carefully observed defendant 
before cashing his check).

447 See Sherman v. Cardwell, F.2d —, (6th Cir. Sep. 27, 1972) (per curiam) 
(Crim. No. 72-1256, at 3) (unpublished opinion) (witness accurately described de
fendant as “black man with one eye”); United States ex rel. Rivera v. McKendrick, 
474 F.2d 259, 262 (2d Cir. 1973) (witness accurately described defendant as light
skinned, 21, and thin-faced); United States ex rel. Robinson v. Zelker, 468 F.2d 159, 
164 (2d Cir. 1972), cert, denied, 411 U.S. 939 (1973) (witness’ descriptions were 
inconsistent).

448 See United States ex rel. Smiley v. LaVallee, 473 F.2d 682, 683 (2d Cir.) (per 

The most important factor in determining whether an independent 
source exists is the opportunity the witness had to view the criminal at 
the time of the crime.443 444 In United States ex rel. Burke v. Illinois^ the 
witness made a positive photographic identification but then failed to 
identify the defendant in a lineup. Nevertheless, the Seventh Circuit 
found an independent basis for the in-court identification because the 
witness had had a good opportunity to view the defendant while riding 
in the same car for one and a half hours.445 Other factors relevant to a 
finding of an independent source include the witness’ training and his 
attentiveness when viewing the criminal at the scene of the crime,446 the 
accuracy of the witness’ prior description,447 the degree of certainty 
demonstrated by the witness at the pretrial identification,448 and the 
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length of time between the crime and the identification.440 Different 
factors may be considered if a Wade or Stovall violation is noticed first 
on appeal since an appellate court, instead of remanding the case, may 
conclude that the constitutional error is harmless.449 450

curiam), cert, denied, 93 S. Ct. 3022 (1973) (witness was positive and began to shake 
when shown defendant’s picture); United States v. Telfaire, 469 F.2d 552, 554 n.4, 556 
(D.C. Cir. 1972) (spontaneous positive identification in hotel lobby); cj. United States 
v. Stockwell, 469 F.2d 680, 681 (9th Cir. 1972) (per curiam), cert, denied, 410 U.S. 
966 (1973) (jury instructed to give great weight to identification by witness who 
“could hardly forget” man offering kickback).

449 See United States v. Johnson (Leonard), 461 F.2d 1165, 1169 (5th Cir. 1972) (no 
independent source for in-court identification three years after robbery because of 
illegal identification procedure on day of trial); cf. Royce v. Moore, 469 F.2d 808, 
813 (1st Cir. 1972) (inconsistencies in testimony at habeas corpus hearing 21 months 
after trial properly discounted); United States v. Johnson (Johnny Frank), 464 F.2d 
556, 557 (5th Cir. 1972) (per curiam) (fugitive from justice for four years not in 
position to argue inaccuracies in witness’ recollections due to time lapse).

450See United States v. Counts, 471 F.2d 422, 425 (2d Cir.), cert, denied, 411 U.S. 
935 (1973); United States ex rei. Robinson v. Zelker, 468 F.2d 159, 165 (2d Cir. 1972), 
cert, denied, 411 U.S. 939 (1973). In deciding whether an error is harmless, a court 
focuses on factors that tend to establish guilt or innocence, but these factors are not 
necessarilv relevant to the likelihood of misidentification or the existence of an inde- 
pendent source. N. Sobel, supra note 341, at 66. If the evidence of guilt is scant, a 
tainted identification cannot be harmless error. See United States v. Workman, 470 
F.2d 151, 153 (4th Cir. 1972).

451 See United States v. Wade, 388 U.S. 218, 240 & n.31 (1967); United States ex rei. 
Robinson v. Zelker, 468 F.2d 159, 164 (2d Cir. 1972), cert, denied, 411 U.S. 939 (1973).

452 See United States ex rei. Gonzalez v. Zelker, 477 F.2d 797, 801 (2d Cir. 1973); 
United States ex rei. Frasier v. Henderson, 464 F.2d 260, 264 (2d Cir. 1972). In 
Gonzalez the test enunciated in Wade was found inapplicable because the pretrial 
identifications were photographic showings at which the right to counsel does not 
apply. 477 F.2d at 800-01 & n.2. The pretrial identifications in Frasier took place 
before Wade was decided. 464 F.2d at 264 n.6. A more flexible test of admissibility 
is appropriate if an illegal pretrial identification took place before the Supreme Court 
announced that such identifications are improper. See Stovall v. Denno, 388 U.S. 293, 
299-300 (1967).

453 464 F.2d 260 (2d Cir. 1972).

Once the defendant proves that the circumstances of a pretrial con
frontation were so unfair as to violate due process, the prosecution nor
mally has the burden of proving the existence of an independent source 
for an in-court identification.451 However, some courts diminish this 
burden by applying a different two-part test for the admissibility of in
court identifications when there is not a clear violation of TFWe.452 453 As 
stated by the Second Circuit in United States ex rei. Frasier v. Hender
son^ this test for admissibility is whether the pretrial identification pro
cedures were “unnecessarily suggestive” and if so, whether they gave 
rise to a “very substantial likelihood of irreparable misidentification” at 
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trial.454 A determination of the likelihood of misidentification depends 
on the totality of circumstances surrounding the case455 and essentially 
the same factors are considered by a court employing the independent 
source test for in-court identification.456 However, the likelihood of mis
identification test is more flexible because additional factors can be con
sidered by a court and because the prosecution is not required to prove 
the existence of an independent source by clear and convincing evi
dence.457 One problem with the Frasier test is that the probable guilt of 
the defendant may become dispositive in determining the likelihood of 
misidentification, since a misidentification is less likely when there is a 
great deal of evidence that the defendant is guilty.458

454 Id. at 264.
455 United States ex rel. Gonzalez v. Zelker, 477 F.2d 797, 801 (2d Cir. 1973).
456 in United States ex rel. Gonzalez v. Zelker the court decided that there was no 

substantial likelihood of misidentification because the witness was attentive, had a 
good opportunity to view the defendant, and gave a reasonably accurate description 
of him after the robbery. Id. at 801 & n.4. In Frasier the court emphasized the wit
nesses’ ample opportunity to view the defendant face-to-face in good lighting. 464 
F.2d at 264-65.

457 The standard of “clear and convincing” evidence was established in Wade. See 
388 U.S. at 240. In United States ex rel. Gonzalez v. Zelker the Second Circuit, hold
ing the Wade standard inappropriate, defined the issue as whether under all the 
circumstances, the pretrial identification gave rise to a substantial likelihood of mis
identification. 477 F.2d at 801. In effect this shifts the burden of proof to the de
fendant who must show a substantial likelihood of misidentification in order to have 
the in-court identification excluded.

458 United States ex rel. Gonzalez v. Zelker, 477 F.2d 797, 804 (2d Cir. 1973) 
(court used circumstantial evidence of defendant’s guilt to substantiate identification). 
See also Note, supra note 374, at 790. Of course, probable guilt also might be con
sidered improperly in establishing the existence of an independent source. See 
N. Sobel, supra note 341, at 128-31.

459409 U.S. 188 (1972). The District of Columbia Circuit noted in United States 
v. Hurt that under Biggers, the reliability of the identification is not an issue unless 
the pretrial identification procedure first is determined to have been “suggestive.” 476 
F.2d 1164, 1168 (D.C. Cir. 1973).

460 409 U.S. at 199. In Biggers the Court found testimony regarding the pretrial 
identification admissible because there was no substantial likelihood of misidentification. 
Id. at 201.

The tendency of many courts to use the probable reliability of any 
identification as an index of its admissibility in court probably will be 
encouraged by the Supreme Court’s decision in Neil v. Biggers4™ Al
though Biggers involved only the admissibility of testimony concerning 
an out-of-court yxs-Stovall confrontation, the Court’s discussion of pre
trial identifications is likely to influence treatment of in-court identifica
tions as well. As stated by the Court, the central question in Biggers was 
whether “under the ‘totality of the circumstances’ the identification was 
reliable even though the confrontation procedure was suggestive.” 460 
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Thus, Biggers injects reliability of the witness into the due process 
standard governing admissibility of out-of-court identifications. This 
reliability test, although characterized differently by the Court, never
theless contains the same factors as the Wade independent source test.461 
Consequently, given an unnecessarily suggestive pretrial identification, 
courts may fail to apply the independent source test whenever they hold 
the pretrial identification reliable.462

461 Compare 409 U.S. at 199 with 388 U.S. at 241-42 & n.33.
462 See United States ex rel. Gonzalez v. Zelker, 477 F.2d 797, 804 (2d Cir. 1973); 

Smith v. Coiner, 473 F.2d 877, 883 (4th Cir. 1973) (Murray, J., dissenting). In fact, 
independent source has been confused with due process. See Carpenter v. United 
States, 463 F.2d 397, 401 (10th Cir.), cert. denied, 409 U.S. 985 (1972) (in light of 
independent courtroom identifications, showup did not violate due process). This con
fusion arises when courts ignore the two-pronged structure of the Wade test. See 
note 440 supra. One result of this confusion is^that the prosecution’s burden of proving 
the existence of an independent source is lessened, since the prosecution can raise 
factors indicating an independent source in order to prevent the defendant from 
meeting his burden of proving that the pretrial confrontation violated due process. 
See Note, supra note 374, at 790.

463 409 U.S. at 200; see Stovall v. Denno, 388 U.S. 293, 299-300 (1967). The purpose 
of the exclusionary rule is to encourage proper police procedures. This purpose would 
not be served by releasing defendants because of procedures which took place before 
the police were put on notice concerning pretrial identifications. Of course, an un
reliable identification can be attacked as a violation of due process. Id.

464 473 F.2d 877 (4th Cir. 1973).
^>Id. at 882. Although not necessary to its holding, the court also found the in

court identification inadmissible under the Biggers reliability test. Id. at 882-83. But 
see id. at 886-88 (Murray, J., dissenting) (relies on Biggers without discussion of fact 
that confrontation occurred after Stovall}.

^>Id. at 883; see United States v. Pigg, 471 F.2d 843, 848 (7th Cir. 1973) (reliability 
of witness’ identification indicated an independent socrce for the identification).

The Biggers reliability test should be limited, however, to pve-Stovall 
confrontations, since Biggers only exemplifies the reluctance of the Court 
to apply a per se exclusionary rule to evidence obtained before Stovall 
was decided.463 The Fourth Circuit in Smith v. Coiner464 held Biggers 
inapposite to post-Stovall showups because after Stovall the police must 
be deterred from using all unnecessarily suggestive identification pro
cedures, even if reliable.465 In noting that on remand the prosecution 
could attempt to establish an independent source for the witness’ in
court identification, the Fourth Circuit implicitly recognized that the 
factors of the Biggers reliability test are relevant to post-Stovall con
frontations only insofar as they relate to a determination of independent 
source after an unnecessarily suggestive pretrial confrontation.466

Unnecessary suggestiveness is not the only form of pretrial illegality 
which may affect the admissibility of an in-court identification. How
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ever, in Hamrick v. Wainwright467 the Fifth Circuit rejected the de
fendant’s contention that a photograph of the defendant taken after his 
illegal arrest and later shown to a witness tainted an in-court identifica
tion.468

467 465 F.2d 940 (5th Cir. 1972).
M&ld. at 943. The court stressed that the photo identification procedure had been 

conducted fairly and that any illegality resulting from the previous arrest did not 
affect the validity of the in-court identification since the defendant was being detained 
lawfully when identified in court. Id. at 941-43. But cf. Carpenter v. United States, 
463 F.2d 397, 400 (10th Cir.), cert, denied, 409 U.S. 985 (1972) (harmless error where 
witnesses shown photo taken by FBI while defendant was held illegally on state 
charge). See generally N. Sobel, supra note 341, at 139-44.

469 18 U.S.C. §§ 3501, 3502 (1970).
470 Id. § 3502.
471 461 F.2d 1165 (5th Cir. 1972).
iizld. at 1170 (dictum); see United States v. Rohland, 468 F.2d 238, 240 n.l (3d 

Cir. 1972) (per curiam) (no contention by Government that section 3502 allows 
admission of in-court identification without regard to the illegality of a pretrial identi
fication procedure).

473 384 U.S. 436 (1966).
474 id. at 478.
475 id. at 467. An accused “must be warned that he has the right to remain silent, 

that any statement he makes may be used against him, and that he has the right to 
the presence of an attorney, either retained or appointed.” Id. at 444. The Court 
noted that warning a suspect of his rights against self-incrimination may not be re
quired constitutionally but stated that such warnings are necessary until other, equally 
effective, procedures for protecting a suspect’s rights are developed. Id. at 467.

476 id. at 478-79. The exclusionary rule is designed to motivate the police, who 

Although section 701(a) of Title II of the Omnibus Crime Control 
and Safe Streets Act of 1968469 provides that in federal prosecutions the 
identification testimony of an eyewitness shall be admissible,470 the 
statute has had little effect on in-court identifications. In United States 
v. Johnson (Leonard)471 the Fifth Circuit noted that the legislative his
tory and subsequent interpretation of the statute indicate that this sec
tion was not meant to change the due process standards for in-court 
identification testimony.472

CONFESSIONS

In the landmark case of Miranda v. Arizona473 the Supreme Court 
found that the fifth amendment privilege against self-incrimination is in 
jeopardy whenever a suspect is subjected to a custodial interrogation.474 
The Court held that an accused must be apprised adequately of his fifth 
amendment right to remain silent and that any exercise of that right 
must be honored fully by interrogating officials.475 Any evidence ob
tained without the use of these procedural safeguards is subject to ex
clusion at trial.476
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In Harris v. New York411 the Court limited Miranda by holding that 
statements obtained in violation of Miranda, while inadmissible in the 
prosecution’s case-in-chief, are available for impeachment of a defendant 
who takes the stand and gives testimony inconsistent with such prior 
statements.477 478 479 However, the Tenth Circuit in Johnson v. Patterson41'' 
refused to accept the government’s contention that a defendant’s failure 
to tell his version of a crime to the police is an inconsistency that may 
be used to impeach his trial testimony.480 However, the Third Circuit in 
United States ex rel. Burt v. New Jersey481 held that silence and inaction 
at the time of an arrest are admissible for impeachment purposes.482 After 
the defendant in Burt testified at his murder trial that his shooting of a 
friend was accidental, the prosecution introduced evidence that the de
fendant, when coincidentally arrested soon after the shooting on an 
unrelated breaking and entering charge, made no attempt to seek aid 
for the dying victim.483 While the majority implied that admission of the 
defendant’s inaction even in the prosecution’s case-in-chief would not 
have been a violation of his right to silence,484 the concurring opinion, 

generally are interested in obtaining convictions, to give the required warnings. See 
T. Abbott, J. Cratsley, S. Engelberg, D. Grove, P. Manahan & B. Saypol, Law and 
Tactics in Exclusionary Hearings 16-18 (1969) [hereinafter cited as T. Abbott]. 
The exclusionary rule has been extended to juvenile proceedings. United States v. 
Fowler, 476 F.2d 1091, 1092-93 (7th Cir. 1973); see In re Gault, 387 U.S. 1 (1967). 
See also 6 Ind. L. Rev. 577 (1973).

477 401 U.S. 222 (1971).
478 Id. at 226. The Court believed that making illegally obtained statements un

available to the prosecution in its case-in-chief is a sufficient deterrent to proscribed 
police conduct. Id. at 225. Prior statements cannot be used even for impeachment unless 
their trustworthiness satisfies legal standards. Id. at 224. The Harris exception to the 
exclusionary rule has been applied retroactively. See Roland v. Michigan, 475 F.2d 
892 (6th Cir. 1973) (per curiam).

The Seventh Circuit in United States ex rel. Williams v. Twomey indicated that, 
upon a retrial, both an unlawfully obtained confession admitted in evidence and the 
defendant’s testimony rebutting the confession would be admissible under Harris for 
impeachment purposes although inadmissible as part of the prosecution’s case-in-chief. 
467 F.2d 1248, 1252 (7th Cir. 1972); see Harrison v. United States, 392 U.S. 219, 222 
(1968).

479 475 F.2d 1066 (10th Cir. 1973), petition for cert, filed, 41 U.S.L.W. 3674 (U.S. 
June 18, 1973) (No. 72-1714).

489 Id. at 1068. Contra, United States v. Ramirez, 441 F.2d 950, 954 (5th Cir.), cert, 
denied, 404 U.S. 869 (1971). The court in Johnson noted that Miranda prohibits 
penalizing an individual for exercising his constitutional right to remain silent. 475 
F.2d at 1067; see 384 U.S. at 468 n.37.

481 475 F.2d 234 (3d Cir. 1973) (per curiam).
482 Id. at 236.
483 Id. at 234-35.
iMld. at 236. The court found that the defendant’s silence regarding the shooting 

was not the exercise of a constitutional privilege because his arrest was on unrelated
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reyling principally upon Harris, refused to distinguish between impeach
ment by prior inconsistent statement and impeachment by prior incon
sistent silence.485 Despite concern that the exclusionary rule not be used 
as a shield for perjury,486 it seems the better rule that no significance be 
attached to the silence of a defendant who is privileged to remain silent 
and therefore that such silence not be considered inconsistent with his 
trial testimony.

charges. Consequently, the defendant was not under duress concerning the shooting, 
and admission of testimony regarding his silence about the shooting did not violate 
his fifth amendment rights. Id.

^>ld. at 237-38 (Rosenn, J., concurring). In voting to affirm the conviction, Judge 
Rosenn weighed the defendant’s right to avoid self-incrimination against the importance 
of cross-examination in ascertaining the truth and against the minimal coercion on the 
defendant. Id. at 238-39.

486 See Harris v. New York, 401 U.S. 222, 225 (1971). See generally Circuits Note: 
1911-1912 Term 338 & nn.396-98.

487 384 U.S. at 444; see United States v. Dalton, 465 F.2d 32, 35 (5th Cir.), cert, 
denied, 409 U.S. 1062 (1972). See generally Circuits Note: 1911-1912 Term 338 & 
nn.400-05.

488 465 F.2d 383 (5th Cir. 1972).
489 Id. at 386. The court noted that the efficacy of the warnings was not diluted 

in the short period between the warnings and the defendant’s statements. Id.
490See United States v. Bolden, 461 F.2d 998, 999 (8th Cir. 1972) (per curiam) 

(department store security officer). See generally 85 Harv. L. Rev. 514 (1971).
491 See United States v. Mattson, 469 F.2d 1234, 1237 (9th Cir. 1972) (defendant 

spontaneously volunteered statement in casual conversation with guard in hospital 
room); United States v. Henderson, 469 F.2d 1074, 1075 (5th Cir. 1972) (per curiam), 
cert, denied, 410 U.S. 985 (1973) (defendant initiated conversation when customs 
officer offered him coffee). But see Combs v. Wingo, 465 F.2d 96, 99 (6th Cir. 1972) 
(showing ballistics report to defendant after he invoked right to silence was improper 
“implied questioning”). Questions which are a necessary part of routine arrest pro
cedures are not interrogation for Miranda purposes. See United States v. LaMonica,

When a Defendant Must Be Informed of His Rights. Miranda
only requires warnings when law enforcement officials initiate question
ing “after a person has been taken into custody or otherwise deprived 
of his freedom of action in any significant way.” 487 The lower courts 
repeatedly have defined this language to determine the scope and appli
cation of the Miranda procedures. For example, in United States v. Can
seco488 the Fifth Circuit rejected the defendant’s contention that a sus
pect who is given the Miranda warnings during an early interrogation 
must be warned again when placed under formal arrest.489 Warnings 
also may be unnecessary in interrogations by private security guards who 
are not law enforcement officers.490 If a defendant is in custody but makes 
statements which are not the result of questioning initiated by the inter
rogator, the Miranda guarantees are not violated.491
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The existence of a Miranda violation most often depends on whether 
the interrogation was conducted under conditions which can be con
sidered custodial. In resolving the issue of custody, courts may look to 
the subjective belief of the suspect492 and the subjective intent of the 
interrogating officer.493 The factor most frequently singled out, however, 
is whether the focus of the investigation had settled on the defendant 
at the time of the interview.494 495

472 F.2d 580, 581 (9th Cir. 1972) (question necessary for inventory); United States 
v. Crovedi, 467 F.2d 1032, 1036 (7th Cir. 1972) (request to sign receipt necessary).

492 Brown v. Beto, 468 F.2d 1284, 1286-87 (5th Cir. 1972) (presence of nine police 
officers indicated to defendant that he was deprived of his freedom). Evidence that 
the suspect arranged the interview or was able to terminate it himself strongly indi
cates noncustodial conditions. See United States v. Hiram, 473 F.2d 670, 672 (9th Cir. 
1973) (per curiam) (defendant voluntarily went to bar to meet agent); United States 
v. Schmidt, 471 F.2d 385, 387 (3d Cir. 1972) (per curiam) (defendant came to FBI 
office for interview, then terminated it by his own choice).

493 See United States v. England, 474 F.2d 1343 (4th Cir. 1973) (Crim. No. 72-2251, 
at 2) (per curiam) (unpublished opinion) (policeman did not put driver in custody 
by asking for license and registration); United States v. Barnes, 464 F.2d 828, 829-30 
(D.C. Cir. 1972) (at time of questioning policeman did not consider defendant a 
suspect).

494 See Brown v. Beto, 468 F.2d 1284, 1286 (5th Cir. 1972). In Brown the Fifth 
Circuit enumerated the significant criteria for resolving the custody issue: probable 
cause to arrest, subjective intent of the police, subjective belief of the defendant, and 
whether the “focus of the investigation has finally centered on the defendant.” The 
court indicated that this last factor was the “most compelling.” Id.; see United States 
v. Bell, 464 F.2d 667, 674 (2d Cir.), cert, denied, 409 U.S. 991 (1972) (questioning of 
defendant matching hijacker profile routine and thus not custodial); United States v. 
Armstrong, 462 F.2d 408, 411 (8th Cir. 1972) (questioning prior to completion of 
investigation not custodial).

495 465 F.2d 65 (8th Cir. 1972), cert, denied, 409 U.S. 1130 (1973).
r^ld. at 71. Only one defendant had made any admissions at the prior interrogations; 

moreover, because that defendant was considered a suspect, he had been accompanied 
by a deputy for several hours. Id. at 69. As the court noted, the defendant reasonably 
could have believed that he was in custody. Id. at 70.

When the admissibility of statements made by several defendants 
acting together is at issue, the fact of custody, if held determinative, may 
lead to inequitable results. For example, the Eighth Circuit in South 
Dakota v. Long‘d distinguished the individual circumstances of three 
defendants’ prior interrogations despite the existence of a joint confes
sion made at a subsequent noncustodial confrontation. Because only one 
defendant’s initial interrogation took place under custodial conditions 
and therefore was subject to the requirements of Miranda, only his grant 
of habeas corpus was affirmed.496

Due to the possible criminal consequences of an Internal Revenue 
Service investigation, the Supreme Court has held that complete Miranda 
warnings are required in routine tax investigations if the suspect is in 
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custody.497 Recognizing the likelihood that a taxpayer may be misled 
as to the purpose of questioning or may feel compelled to cooperate with 
investigating agents, the Seventh Circuit has decided that the rationale 
behind Miranda is applicable to tax investigations even if the taxpayer 
is not in custody.498 However, the Seventh Circuit’s approach has been 
unanimously repudiated by the other circuits which have considered 
the question.499 500

497 See Mathis v. United States, 391 U.S. 1, 4 (1967). In Mathis the Court applied 
Miranda even though the defendant was in custody on a totally unrelated charge. Id. 
at 4-5. The Fifth Circuit in United States v. Mathews noted that the IRS has promul
gated stringent regulations which require its special agents to inform taxpayers of the 
possibility of criminal charges and to give modified Miranda warnings at the initial 
meeting. 464 F.2d 1268, 1269 & n.l (5th Cir. 1972) (per curiam). However, the court 
held that complete Miranda warnings are required constitutionally only when the 
suspect is put into custody or compelled to furnish statements or documents. Id. at 
1270; cf. United States v. Vanderburgh, 473 F.2d 1313, 1314 (9th Cir. 1973) (per 
curiam) (warnings more than adequate to satisfy Miranda). See generally Circuits 
Note: 1971-1972 Tenn 339-40 & nn.410-17.

498 United States v. Dickerson, 413 F.2d 1111, 1116-17 (7th Cir. 1969) (warnings 
required whenever case is transferred to IRS Intelligence Division for investigation). 
In three tax investigation cases this term the courts failed to find Miranda violations. 
In United States v. Krilich the Seventh Circuit held that the Miranda warnings given 
the defendant had been unnecessary since the voluntary interviews had occurred before

/ •/

an investigation was opened officially. 470 F.2d 341, 349 (7th Cir. 1972). The Tenth 
Circuit in United States v. Merrick found no Miranda violation because the defendant 
was not in custody and the warning was adequate to satisfy Dickerson. 464 F.2d 1087, 
1091 (10th Cir.), cert, denied, 409 U.S. 1023 (1972). Again, in United States v. Michals, 
the Tenth Circuit held that Miranda warnings were not required by either the tra
ditional test or the Dickerson test, since the taxpayer was not in custody at the time 
of the interview and since the case had not been referred yet to the IRS Intelligence 
Division. 469 F.2d 215, 218 (10th Cir. 1972).

The Seventh Circuit recently refused to extend the Dickerson rule to a criminal 
investigation which had focused on a suspect not then in custody. United States v. 
Sicilia, 475 F.2d 308, 310 (7th Cir. 1973), cert, denied, 42 U.S.L.W. 3198 (U.S. Oct. 9, 
1973). See generally United States v. Secor, 476 F.2d 766, 770 n.4 (2d Cir. 1973) (self
incrimination in civil IRS investigations).

499 See, e.g., United States v. Jaskiewicz, 433 F.2d 415, 417-20 (3d Cir. 1970); United 
States v. Chikata, 427 F.2d "*’ ot* (9th Cir. 1970); United States v. White, 417 
F.2d 89, 91 (2d Cir. 1969).

500 377 U.S. 201 (1964).
501 Id. at 206; cf. United States v. Rosemond,----F.2d------,---- (4th Cir. July 26,

1972) (Crim. No. 72.-1014, at 2-3) (per curiam), cert, denied, 409 U.S. 1086 (1972) 
(dictum) (any error in admitting statement elicited after appointment of counsel was 
harmless). In two cases this term, the Second Circuit found the defendant’s statements 
admissible because Massiah did not apply. See United States v. Gaynor, 472 F.2d 899 
(2d Cir. 1972) (per curiam) (Massiah inapplicable because statement after arraignment 
wholly voluntary); United States v. Barone, 467 F.2d 247, 249 (2d Cir. 1972) (Massiah

In Massiab v. United States'^ the Supreme Court held that interroga
tions after indictment are inadmissible if deliberately conducted in the 
absence of defense counsel.501 * The Seventh Circuit applied Massiab 
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retroactively in United States v. Durham^2 and construed it to apply to 
interrogations held before indictment but after arrest and preliminary 
hearing.503 Chief Judge Swygert, in one of the three opinions filed by the 
panel, noted that the statements in question would be inadmissible at 
retrial unless the Government proved that defense counsel was aware 
and approved of the interviews.504 Similarly, in United States v. Thomas 
(Billy Gene)505 the Tenth Circuit held on ethical grounds that any state
ments obtained from a defendant who has retained or been appointed 
counsel may not be offered into evidence unless defense counsel was 
notified of the interview and was given reasonable opportunity to be 
present.506 Since the defendant cannot waive the canons of ethics, state
ments obtained in violation of the canons are inadmissible even if volun
tary.507 508 However, considering only constitutional arguments, the Fifth 
Circuit in United States v. Vasquez™ found that once the defendant has 
been advised fully of his right to counsel, he may waive that right him
self and make voluntary statements which are admissible at trial.509

inapplicable because statements not deceptively elicited and because defendant signed 
express waiver of counsel).

502475 p.2d 208, 210 (7th Cir. 1973).
503at 210-11.
504 ¡a. at 211 & n.4. Judge Pell rejected a per se exclusionary rule for statements 

obtained in violation of Massiah and argued that such statements should be admissible 
if given voluntarily. Id. at 212 (Pell, J., concurring in part and dissenting in part).

505474 F.2d lio' (10th Cir.), cert, denied, 93 S. Ct. 2758 (1973).
~w>Id. at 112. The court stated that the canons of ethics prohibit an attorney from 

communicating with an adverse party who is represented by counsel. Id. at 111.
507 Id. at 112.
508 476 F.2d 730 (5th Cir. 1973).
509 Id. at 733; see United States v. Durham, 475 F.2d 208, 213 (7th Cir. 1973) (Castle, 

J., dissenting) (Massiah irrelevant because of defendant’s clear, knowing waiver of 
right to have counsel notified of the interview). The Supreme Court in Massiah did 
not decide the question whether a defendant who is represented by counsel can 
waive his right to counsel and make a voluntary statement. See 377 U.S. at 206. None
theless Justice White viewed the Court’s rule as excluding even voluntary admissions 
made in the absence of counsel. Id. at 208-11 (White, J., dissenting).

510 384 U.S. at 467.
511 Id. at 467-74, 479; see United States v. Fowler, 476 F.2d 1091, 1093 (7th Cir. 

1973) (individually deficient oral and written warnings do not become effective when 
taken together). When a defendant challenges a warning prescribed by IRS regulation, 
literal compliance with the regulatory language is not required. See United States v. 

Adequacy of the Warning Language. Miranda dictates that an
“accused must be adequately and effectively apprised of his rights.” 510 
Consequently, the prosecution must prove not only that the warnings 
given were in strict compliance with the language prescribed in Miranda 
but also that the warnings were understood by the defendant.511 Deter
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mining whether the warnings used by the police are in compliance with 
Miranda is generally an easy task, for the police often use a standardized 
statement which can be produced at trial. However, ascertaining whether 
the warnings were understood by the defendant is usually more difficult. 
In United States v. Frazier*12 the defendant was given proper warnings 
and signed a waiver of his rights, but when the interrogator began taking 
notes, the defendant strongly objected, at which point the interrogator 
stopped writing and put his pad away.512 513 While the district court held 
that the officer should have cautioned the defendant that oral state
ments are as damaging as written ones, the District of Columbia Circuit 
found no violation of Miranda in the officer’s failure so to caution the 
defendant and refused to speculate on the defendant’s motivations in 
objecting to the note taking.514 The majority concluded that by show
ing that the defendant had the capacity to understand the warnings 
given, the Government had sustained its burden of demonstrating that 
the warnings were effective515 and further noted that it is not the police’s 
function to give legal interpretations to the warning language.516

Vanderburgh, 473 F.2d 1313 (9th Cir. 1973) (per curiam); United States v. Mathews, 
464 F.2d 1268, 1270 (5th Cir. 1972) (per curiam); cf. notes 497-498 supra.

512 476 F.2d 891 (D.C. Cir. 1973) (en banc).
513at 893.
514 Id. at 898.

Id. But see id. at 900 nn.3-4 (Bazelon, C.J., dissenting). The dissent distinguished 
between the capacity to understand and actual understanding of a given warning, and 
proposed that whenever a suspect says or does something to put a reasonable inter
rogator on notice that the language of the warning might not have been understood, 
the interrogation must stop until the possible misunderstanding is clarified. Id. at 901.

5ic id. at 899.
517 467 F.2d 1248 (7th Cir. 1972).
5Wld. at 1250.
519 Id.
520 463 F.2d 1171 (2d Cir. 1972), cert, denied, 409 U.S. 1117 (1973).

Additions to the language prescribed in Miranda often may interfere 
with the defendant’s understanding of the warnings. In United States ex 
rel. Williams v. Twomey517 the Seventh Circuit held that qualifying 
language concerning the appointment of counsel rendered the entire 
warning equivocal and ambiguous.518 The language in question stated 
that “we have no way of furnishing you with an attorney, but one will 
be appointed for you, if you wish, if and when you go to court.” 519 520 Two 
Second Circuit panels dealt with the same language this term and came 
to somewhat differing conclusions. In Massimo v. United States™ the 
court determined that this language was not ambiguous or misleading 
by reasoning that a defendant should realize that he cannot be questioned 
without counsel present and that since counsel presently cannot be fur
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nished him, he need not permit interrogation.521 In United States v. 
Carneglia522 however, the court recognized the possibility of confusion 
created by the additional language but nevertheless found that on the 
facts of the case, the defendant did understand the warnings.523

521 Id. at 1173.
522468 F.2d 1084 (2d Cir. 1972), cert. denied, 410 U.S. 945 (1973).
523 Id. at 1091. The court stated that subsequent conduct of the defendant is rele

vant to a showing that he understood his rights from the warning administered. Id. 
However, a confusing warning concerning the defendant’s right to counsel cannot be 
remedied by conduct on the part of the defendant indicating knowledge of his rights. 
Sanchez v. Beto, 467 F.2d 513, 515 (5th Cir. 1972), cert, denied, 411 U.S. 921 (1973).

524 See United States v. Barnes, — F.2d —, (4th Cir. Sep. 8, 1972) (Crim. 
No. 72-1623, at 5) (per curiam) (“concerning firearms” adequate to give an aware
ness of the offense although such warning not required).

525 See 384 U.S. at 479; United States v. Copas,----F.2d------,---- (4th Cir. Sep. 7,
1972) (Crim. No. 72-110, at 4) (per curiam). However, the court in Copas acknowl
edged that a better practice would be to refer to the continuing right to stop the 
questioning. Id. at----(Crim. No. 72-110, at 4); cf. United States v. Bailey, 468 F.2d
652, 659 n.7 (5th Cir. 1972) (written warning included notice of the right to stop 
interrogation). Although the defendant is not entitled to an additional warning, he 
nonetheless has the right to terminate questioning. 384 U.S. at 475-76, 479; see Mock 
v. Rose, 472 F.2d 619, 622 (6th Cir. 1972), cert, denied, 411 U.S. 971 (1973).

526 384 U.S. at 444. Although Miranda requires warning of the sixth amendment 
right to counsel, there is no right to the assistance of counsel in determining whether 
to waive these protections. See United States v. Britt, 460 F.2d 1023, 1024 (5th Cir. 
1972) (per curiam).

527 384 U.S. at 475. Courts have been reluctant to presume waiver from a silent 
record. See id.; United States ex rel. Williams v. Twomey, 467 F.2d 1248, 1251 (7th 
Cir. 1972); cf. United States v. Martin, 475 F.2d 943, 952 (D.C. Cir. 1973).

528 469 F.2d 362 (5th Cir. 1972).
529 Id. at 364.

Two other additions to the Miranda warning, while potentially help
ful, are not required for an adequate warning. The defendant need not 
be apprised of the specific crime under investigation524 and also need not 
be told that he has a continuing right to remain silent even after he has 
waived his rights and begun to make a statement.525

Waiver of Miranda Rights. In Miranda the Supreme Court
stated that an individual under custodial interrogation who has been in
formed properly of his privilege against self-incrimination and his right 
to counsel nevertheless may elect to waive these constitutional rights 
and incriminate himself.526 However, the Government must sustain a 
“heavy burden” in demonstrating that the waiver obtained was “know
ing, voluntary and intelligent.” 527 This term in United States v. Wat
son528 the Fifth Circuit interpreted this “heavy burden” as proof by a 
preponderance of the evidence.529 The court analogized its holding to 
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Lego v. Twomey™ and the burden imposed on the Government in prov
ing the voluntariness of a confession,530 531 and rejected the defendant’s 
argument that two distinct burdens exist for waiver of Miranda rights 
and for voluntariness.532 Rather the majority concluded that both issues 
involve the same analysis and should be judged by the same quantum of 
evidence.533

530 404 U.S. 477 (1972).
531 469 F.2d at 364; see 404 U.S. at 489. The court in Watson reasoned that a state

ment cannot be found voluntary unless there has been an initial determination of the 
subsidiary issue that there has been a knowing and intelligent waiver. 469 F.2d at 
363. While Lego involved a claim requiring a finding on the voluntariness of a con
fession, the only issue in Watson was whether there had been a knowing and intelligent 
waiver. Id.

532 469 F.2d at 363-64.
533 Id.
534 384 U.S. at 479. Waiver is not to be presumed from the fact that a confession

eventually is obtained. Id.; see United States v. Blair, 470 F.2d 331, 338 (5th Cir. 1972) 
(after request for counsel even voluntary statement will not be presumed as waiver). 
But of. United States v. Johnson,----F.2d------,---- (9th Cir. Feb. 20, 1973) (Crim.
No. 2601, at 2) (statement by defendant constituted “reasoned choice” and waiver 
of Miranda rights).

535 384 U.S. at 445.
536 462 F.2d 792 (2d Cir.) (per curiam) (en banc), cert, denied, 409 U.S. 988 

(1972).
53" Id. at 801. The showing of a ballistics report to a suspect after he has invoked 

his right to counsel has been condemned as an implied questioning. Combs v. Wingo, 
465 F.2d 96, 98-99 (6th Cir. 1972).

538 eg^ United States v. Arroyave, 477 F.2d 157, 162 (5th Cir. 1973) (foreign 
national’s request for his consul held not to have the connotations of a request for 
counsel); United States v. Vasquez, 476 F.2d 730, 732 (5th Cir. 1973) (request to 
remain silent about a shooting not a request to stop all questioning); United States v. 
Howard, 470 F.2d 406, 407 (D.C. Cir. 1972) (per curiam) (indecision about requesting 
counsel held substantially different from an outright request).

539 476 F.2d 730 (5th Cir. 1973).

Once an accused has waived his rights and begun making a statement, 
he is not foreclosed from revoking his waiver.534 At any time during the 
interrogation, he may indicate his desire to remain silent or to consult 
with counsel, at which point the interrogation must cease.535 536 The Second 
Circuit in United States v. Collins™ held that interrogation may not be 
resumed until the interrogators give the accused new and adequate warn
ings and have a reasonable basis for believing that the accused once again 
has waived his rights voluntarily.537 Ambiguous requests for counsel or 
for cessation of questioning by an accused after waiving his rights have 
been construed narrowly.538 539 In United States v. Vasquez™ the Fifth 
Circuit held that after the commencement of questioning, an accused’s 
request to remain silent regarding a shooting did not affect his prior con
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sent to discuss the rifle used in the shooting and that subsequent question
ing about the rifle was permissible.540

540 Id. at 732. The court, while reasoning that the two subjects were not “inexorably- 
related,” intimated disapproval of such tactics to gain information indirectly about a 
subject not within the scope of the defendant’s consent. Id. at 732, 733 n.2.

541 Cf. United States v. Frazier, 476 F.2d 891, 896 (D.C. Cir. 1973) (en banc) (Gov
ernment must show only that the defendant was capable of understanding the warn
ings). See generally Circuits Note: 1911-1912 Tenn 341 & n.427.

542 476 F.2d 891 (D.C. Cir. 1972) (en banc).
543 Id. at 899. The dissent disagreed that proof of actual understanding would be 

impracticable and noted that in the usual case a written waiver obtained without 
coercion would be sufficient. However, in the unusual case, where a suspect’s conduct 
would put a reasonable man on notice that the warnings may not have been under
stood, the interrogation should cease until the misunderstanding is clarified. Id. at 
901 (Bazelon, C.J., dissenting). The California Supreme Court has suggested imposing 
a reasonable man standard upon the interrogator in determining whether a defendant’s 
words or actions in any manner could have indicated a desire to invoke his fifth 
amendment rights. People v. Burton, 6 Cal. 3d 375, 382, 491 P.2d 793, 797, 99 Cal. 
Rptr. 1, 5 (1971).

544 476 F.2d at 898. See also United States v. Watson, 469 F.2d 362 (5th Cir. 1972). 
In Watson the court remanded to determine whether a diabetic on pep pills had the 
capacity to give a knowing waiver. The court noted that the proper form of proof 
would be medical testimony, not FBI statements on the defendant’s apparent con
dition. Id. at 367. But cf. United States v. Bush, 466 F.2d 236, 238 (5th Cir. 1972) 
(mental defective’s waiver upheld despite psychiatrist’s testimony that she did not 
fully understand Miranda warning).

545 Johnson v. New Jersey, 384 U.S. 719, 721 (1966).
546 384 U.S. at 444, 478.
547 See Redus v. Swenson, 468 F.2d 606, 607 (8th Cir. 1972) (per curiam), cert, 

denied, 411 U.S. 933 (1973); Cancino v. Craven, 467 F.2d 1243, 1245, 1247 (9th Cir. 
1972). But cf. United States ex ret. Terry v. Henderson, 462 F.2d 1125, 1128-29 (2d 
Cir. 1972) (deliberate bypass of state voluntariness hearing bars inquiry in habeas 
corpus hearing).

Courts seldom have inquired into the defendant’s subjective under
standing of the Miranda warnings, and the Government need not demon
strate that the defendant actually understood the warnings.541 In United 
States v. Frazier^2 the District of Columbia Circuit rejected the premise 
that a police officer must make a subjective determination of a defendant’s 
comprehension of a Miranda warning.543 The court found testimony by 
a psychiatrist that the defendant had the mental capacity to understand 
the warnings sufficient for a determination that the defendant’s waiver 
was effective.544

The Voluntariness Test. Miranda is not retroactive545 and ap
plies only to confessions obtained during the custodial interrogation.546 
Consequently, the voluntariness standard still applies to pre-Miranda 
confessions and to confessions resulting from noncustodial interroga
tion.547 In order to exclude a confession as involuntary, a defendant must 
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demonstrate that, in light of the totality of circumstances surrounding 
the interrogation, the confession was the product of government coer
cion.548 The test of voluntariness involves a balancing of “the circum
stances of pressure against the power of resistance of the person con
fessing.” 549 The police tactics that the courts generally have viewed 
with disfavor include actual and threatened brutality, lengthy interroga
tion, and unethical inducement.550

548 See Columbe v. Connecticut, 367 U.S. 568, 602 (1961); United States v. Bailey, 
468 F.2d 652, 660 (5th Cir. 1972). Although the circumstances surrounding a con
fession may lead to a finding that the confession was coerced, those same circum
stances do not invalidate automatically a subsequent guilty plea. Redus v. Swenson, 
468 F.2d 606, 607 (8th Cir. 1972) (per curiam), cert, denied, 411 U.S. 933 (1973); 
ef. Cancino v. Craven, 476 F.2d 1243, 1245 (9th Cir. 1972) (factual averments of 
coercive circumstances surrounding confession found adequate to raise issue of volun
tariness of guilty plea). The defendant also must allege facts sufficient for standing. 
See United States ex rei. Potrelli v. Lavallee, 469 F.2d 1239, 1240 (2d Cir. 1972).

549 Stein v. New York, 346 U.S. 156, 185 (1953). Last year the Supreme Court in
Lego v. Twomey held that the Government must prove by a preponderance of the 
evidence that a confession was not obtained by coercive means. 404 U.S. 477, 489 
(1972); see United States v. Stone,----F.2d----- ,---- (5th Cir. Mar. 26, 1973) (Crim.
No. 72-3308, at 9). Furthermore, the Court in Lego rejected any constitutional right 
to have the issue of voluntariness submitted to the jury after an evidentiary ruling on 
that issue. 404 U.S. at 489-90; see United States v. Bush, 466 F.2d 236, 239 (5th Cir. 
1972). In Bush the court noted that findings prerequisite to the court’s determination 
of admissibility are relevant, but not prerequisite, to a jury determination that the 
confession had in fact been voluntary. See generally 7 Harv. Civ. Rights-Civ. Lib. 
L. Rev. 652 (1972) ; 25 Vand. L. Rev. 646 (1972).

550 Sec, e.g., United States v. Thomas, 474 F.2d 110, 111 (10th Cir.), cert, denied, 
93 S. Ct. 2758 (1973) (canon of ethics violated when probation promised defendant 
without notice to counsel); United States v. Guaydacan, 470 F.2d 1173, 1173-74 (9th 
Cir. 1972) (per curiam) (threat to take entire family to jail); United States v. Brown, 
466 F.2d 493, 495 (10th Cir. 1972) (friend used by the police to gain information). 
But see United States v. Culp, 472 F.2d 459, 463 (8th Cir. 1973) (police promise to 
tell truth about defendant’s cooperation which might result in leniency for wife not 
improper); United States v. Schexnayder, 472 F.2d 116, 117 (5th Cir. 1973) (per 
curiam) (confession obtained on wedding day not coercive per se); United States v. 
Lewis (Joseph), 465 F.2d 959, 960 (9th Cir. 1972) (confession shortly after arrest by 
officers with drawn guns not coerced); United States v. McShane, 463 F.2d 5, 6-7 
(9th Cir. 1972) (holding defendant’s girl friend at station house not coercive).

551 378 U.S. 368 (1964).
552 id. at 394-95. If a sufficient factual issue is presented by motion, a full eviden

tiary hearing is requited. Id. at 391-92. The states have responded in differing ways to 
Jackson. See 3 J. Wigmore, Evidence § 861, at 585-93 (rev. ed. J. Chadbourn 1970).

The hearing determines only the voluntariness, not the truthfulness, of the confes
sion. Lego v. Twomey, 404 U.S. 477, 484 n.12 (1972); Jackson v. Denno, 378 U.S. 
368, 376-77 (1963); see United States v. Britt, 460 F.2d 1023, 1024 (5th Cir. 1972) (per 
curiam) (district court judge erroneously dealt with confession’s reliability).

In Jackson v. Denno551 the Supreme Court mandated that the volun
tariness determination be made at a separate hearing prior to the com
mencement of trial.552 If errors occur at a voluntariness hearing, the 
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court of appeals must remand for a new hearing.553 However, a defendant 
is not entitled to a new trial unless the confession is held to be involun
tary on remand.554

553 378 U.S. at 394; see United States v. Britt, 460 F.2d 1023, 1024 (5th Cir. 1972) 
(per curiam). A trial judge’s determination on the issue of voluntariness may be 
disturbed on appeal only if clearly erroneous. See 378 U.S. at 390-91; United States v. 
Tanks, 464 F.2d 548 (9th Cir. 1972) (per curiam); United States v. Holley, 463 F.2d 
634, 637 (5th Cir. 1972).

554 Swenson v. Stidham, 409 U.S. 224, 229-30 (1972); 378 U.S. at 394. A showing 
of error is not sufficient for remand without allegation of facts which, if true, would 
support a finding that the confession was involuntary. Procunier v. Atchley, 400 U.S. 
446, 451-52 (1971) (insufficient allegations); Cancino v. Craven, 467 F.2d 1243, 1245 
(9th Cir. 1972) (sufficient allegations); United States v. Armstrong, 462 F.2d 408, 
411 (8th Cir. 1972) (insufficient allegations); Hanson v. Warden, 461 F.2d 1085, 1086 
(8th Cir. 1972) (insufficient allegations).

555 18 U.S.C. §§ 3501-02 (1970).
556 Id. § 3501(a).
557 Id. § 3501(b)(3) & (4). There is no absolute requirement that the defendant be 

advised of his right to remain silent; the inquiry under the statute is “whether or not 
such defendant was advised or knew.” Id. § 3501 (b)(3). However, regarding the right 
to counsel, the inquiry is “whether or not such defendant had been advised prior to 
questioning.” Id. § 3501(b)(4). See Note, Survey of Title IT. Omnibus Crime Control 
and Safe Streets Act of 1968, 18 Am. U.L. Rev. 157, 167, 173 (1968).

558 384 U.S. at 479; Note, supra note 557, at 171-72.
559 Sec 384 U.S. at 467; note 475 supra. Judge Friendly has noted that federal courts 

relying upon section 3501 have not decided, even by implication, whether the statute 
was meant to overturn Miranda. United States v. Marrero, 450 F.2d 373, 379 (2d Cir. 
1971), cert, denied, 405 U.S. 933 (1972). But see United States v. McCormick, 468 F.2d 
68, 75 (10th Cir.), cert, denied, 410 U.S. 927 (1973). In McCormick the court, relying 
on the provisions of section 3501, stated that for federal prosecutions voluntariness is 
the sole constitutional requisite for the admissibility of confessions. Id.

The extensive history of the Act indicates an intention to avoid the inflexible 
exclusion of statements upon such technical grounds as failure to warn. See United 
States v. Halbert, 436 F.2d 1226, 1236 n.6 (9th Cir. 1970); Note, supra note 557, at 
167-71.

Section 701 (a) of Title II of the Omnibus Crime Control and Safe 
Streets Act of 1968555 mandates that a confession “shall be admitted in 
evidence if it is voluntarily given.” 556 That the defendant has been ad
vised of his rights to the presence of counsel and to remain silent are 
factors to be considered in determining voluntariness; however, the ab
sence of full Miranda warnings does not preclude a confession’s admis
sibility.557 While the language of the Act is inconsistent with the warning 
requirements of Mir an da>558 the Supreme Court has not decided whether 
the Act is an acceptable legislative alternative.559

Delay in Arraignment. Even a voluntary confession may be in
admissible if it was obtained during a period of undue delay in bringing 
the defendant before a magistrate for arraignment. In McNabb v. United 
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States™ and Mallory v. United States™1 the Supreme Court held that 
any confession obtained during a period of “unnecessary delay” is in
admissible.560 561 562 However, in an effort to retreat from the Supreme Court’s 
rulings,563 Congress declared in section 701 (a) of Title II of the Omnibus 
Crime Control and Safe Streets Act of 1968564 that voluntariness is the 
only standard for determining a confession’s admissability and that un
due delay prior to arraignment is only one of several factors a court may 
consider in determining voluntariness.565 The Supreme Court has not 
considered the constitutionality of the Act in light of the fifth and sixth 
amendment implications of the McN abb-Mallory rule.566 This term, the 
Second Circuit twice skirted this issue by applying both the statutory 
and the case law standards in rulings on arraignment delay.567

560 318 U.S. 332 (1943).
561 354 U.S. 449 (1957).
562 354 U.S. at 456; 318 U.S. at 342, 344; see United States v. Mendoza, 473 F.2d 

697, 702 (5th Cir. 1973); Fed. R. Crim. P. 5(a).
563 United States v. Halbert, 436 F.2d 1226, 1236 n.6 (9th Cir. 1970).
564 18 U.S.C. 3501-02 (1970).
565 See id. § 3501(b) & (c). Under section 3501(c) a confession “shall not be in

admissible solely because of delay in bringing such person before a magistrate.” Id. 
§ 3501 (c). Section 3501 (b) lists delay in arraignment as one of the five factors to be 
considered in determining voluntariness. Id. § 3501(b).

566 Though rule 5(a) of the Federal Rules of Criminal Procedure is not predicated 
upon the Constitution and is but supervisory in nature, the fifth and sixth amend
ments are the source of the requirement of no unnecessary delay in arraignment. See 
Note, supra note 557, at 174-75.

567 United States v. Johnson, F.2d , (2d Cir. June 29, 1972) (Crim. No.
72-1308, at 4362-63), cert, denied, 93 S. Ct. 3069 (1973); United States v. Ortega, 471 
F.2d 1350, 1362 (2d Cir. 1972), cert, denied, 411 U.S. 948 (1973). In Ortega the court 
refused to entertain a challenge to the constitutionality of section 3501 and also noted 
the impropriety of the traditional custom of a “detour” to the United States At
torney’s offices for a brief questioning before an arrested person is arraigned. Id. at 
1362. But see United States v. Marrero, 450 F.2d 373, 379 (2d Cir. 1971) (Friendly, 
C.J., concurring), cert, denied, 405 U.S. 933 (1972) (statute sets standard for un
reasonable delay). In Johnson the court noted that their determination of an unneces
sary delay focused on whether the time actually spent in interrogation itself was 
necessary, regardless of the time elapsed between the arrest and arraignment. — F.2d 
at----(Crim. No. 72-1308, at 4364); see 1 C. Wright, Federal Practice and Pro
cedure § 74, at 85 (1969). But cf. United States v. Candella, 469 F.2d 173, 175 (2d 
Cir. 1972) (elapsed time from arrest to arraignment considered but activities during 
that time found justifiable).

568 J8 U.S.C. § 3501(c) (1970). The statute states that the six hour limitation does 
not apply if a further delay is reasonable, but the only reasons given for such delay 
are transportation difficulties. Id.

The Act sets forth a six-hour standard for gauging arraignment delays 
but the precise function of this standard is unclear.568 Congress may have 
intended that a delay of six hours be a “rigid barrier” which, if over
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stepped, would render a confession elicited during the delay per se in
admissible or may have intended that a delay of more than six hours be 
considered merely as one factor in determining the voluntariness of a 
confession.569 570 In United States v. McCormick510 the Tenth Circuit held 
that a violation of the six-hour standard did not render the accused’s 
statement per se inadmissible but rather was one factor to consider in 
determining whether the statement was given voluntarily.571 572

569 See United States v. Halbert, 436 F.2d 1226, 1232-37 (9th Cir. 1970); 1 C. Wright, 
supra note 567, §§ 72-74, at 62-84. See generally Circuits Note: 7P77-/972 Term 346 
& n.471.

570 468 F.2d 68 (10th Cir. 1972).
571 Id. at 75. The court also noted that any delay in arraignment after a confession 

is not relevant to the determination of voluntariness under section 3501. Id. at 74.
572 465 F.2d 749 (9th Cir. 1972).
573 id. at 754. The defendant did not challenge the confession as involuntary under 

section 3501. See also United States v. Howell, 470 F.2d 1064, 1067 n.7 (9th Cir. 1972) 
(dictum). But see T. Abbott, supra note 476, at 250 & n.134.

574 See United States v. Stage, 464 F.2d 1057, 1058 (9th Cir. 1972) (per curiam).
575 410 U.S. 1 (1973). In Dionisio the grand jury subpoenaed approximately 20 

persons to give voice exemplars, and the respondent refused on both fourth and fifth 
amendment grounds. The district court, rejecting both grounds, ordered the exemplars 
to be given, but the Seventh Circuit held that although Dionisio’s fifth amendment 
privilege against self-incrimination had not been violated since the exemplars were to 
be used solely for identification and not for testimonial purposes, there was a violation 
of Dionisio’s fourth amendment rights. The circuit court stated that before exemplars 
could be compelled, a preliminary showing of reasonableness was required by the 
fourth amendment, and that in this case it was not reasonable to compel exemplars 
because 20 persons had been subpoenaed, subjecting them all “to the harassment and 
ignominy incident to involuntary detention.” In re Dionisio, 442 F.2d 276, 281 (7th 
Cir. 1971) (per curiam), rev'd, 410 U.S. 1 (1973).

The Ninth Circuit in United States v. Clucbette512 concluded that a 
defendant’s waiver of Miranda rights dispenses with the requirement that 
he be arraigned without unnecessary delay.573 However, the court in 
another case this term held that a defendant’s waiver is involuntary as 
a matter of law if obtained after a delay in arraignment of several days.574 575

Preliminary Proceedings

GRAND JURY

Constitutional Challenges to Procedures. In two cases this term
the Supreme Court considered whether a grand jury subpoena to pro
duce voice exemplars for identification purposes violated the fourth 
amendment. The Court held in United States v. Dionisio515 that al
though grand jury subpoena powers are not unlimited, a subpoena to 
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produce voice exemplars for a grand jury is not a fourth amendment 
“seizure” and thus that no preliminary showing of reasonableness is 
required.576 On the same day in United States v. Mara,577 the Court, 
relying on its decision in Dionisio, held that the fourth amendment is 
not violated where handwriting exemplars are required to be pro
duced.578 579

5^6 410 U.S. at 9-12. The Court found that the physical characteristics of a person’s 
voice, as opposed to the content of a specific conversation, are constantly exposed to 
the public and thus are not protected by the fourth amendment. Id.; see Katz v. United 
States, 389 U.S. 347 (1967).

577 410 U.S. 19 (1973).
578 id. at 21-22.
579 465 F.2d 803 (2d Cir.), vacated and remanded on other grounds, 409 U.S. 944 

(1972).
580 Id. at 804. Smilow claimed that he was an “observant and committed Jew” and 

that by testifying he would be subject to “Divine punishment as an informer.” Id. The 
defendant did not make a fifth amendment claim because he knew that reliance on 
the fifth amendment would be defeated by a governmental offer of use immunity. Id.

581 Id. at 805.
582 466 F.2d 1059 (9th Cir. 1972).
583 Id. at 1081. The newspaper had published a speech by the chief of staff of the 

Black Panther Party in which he said, “[w]e will kill Richard Nixon.” Id. at 1065. The 
grand jury investigation originally sought to determine who was referred to by use 
of the pronoun “we,” and later was expanded in scope. Id. The appellants refused 
to respond to the questions involving the internal management of the newspaper or 
to identify persons in photographs printed by Life magazine. Id. at 1068-70.

584 in re Grand Jury Witnesses, 322 F. Supp. 573, 578 (N.D. Cal. 1970), rev'd, 466 
F.2d 1059 (9th Cir. 1972).

The first amendment provided another constitutional basis for chal
lenges to grand jury procedures this term. In Smilo'w v. United States'™ 
the appellant relied on his first amendment right to freedom of worship 
as justification for his refusal to testify.580 The Second Circuit ruled 
that where the defendant’s invocation of a first amendment claim hid 
possible evidence of serious crime, the state’s compelling interest in 
having the grand jury hear the testimony outweighed his first amend
ment rights.581 In Bursey v. United States5*2 two witnesses, despite a 
grant of immunity by the Government, relied upon the first amend
ment protections of freedom of the press and associational privacy 
and refused to answer most questions put to them by a grand jury 
regarding the operation and distribution of the Black Panther news
paper.583 The district court found that there was a compelling national 
interest to which the defendants’ first amendment rights had to give 
way;584 when the witnesses subsequently refused to answer the ques
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tions, they were held in contempt.585 The Ninth Circuit, rejecting the 
government’s contention that the first amendment was “nugatory” in 
a grand jury proceeding,586 reversed the contempt order.587 The court 
found that where first amendment rights were infringed, the Govern
ment must show more than a compelling interest in the subject matter of 
a grand jury investigation: it must show a compelling interest in each 
question.588 589

585 466 F.2d at 1071.
586 Id. at 1082. The Government argued that even if the first amendment did “pene

trate” the grand jury proceedings, first amendment interests in this case would have to 
vield to the government’s paramount interest in securing the information it sought. Id.

587 Id. at 1090.
588 Id. at 1086. The Smilow panel implicitly had utilized this question-by-question 

analysis where it emphasized that the grand jury’s questions were “material” and 
“highly relevant.” 465 F.2d at 804.

589 United States v. Cooper, 464 F.2d 648 (10th Cir. 1972), cert, denied, 409 U.S. 
1107 (1973).

wold. at 653. The court pointed out that the Federal Rules of Criminal Procedure 
specifically provide for the presence of a government attorney at grand jury pro
ceedings. Id.; see Fed. R. Crim. P. 6(d).

591 Array is the term used to describe the group of veniremen from which the final 
jury is selected. See Circuits Note: 1911-1912 Term 372 n.678.

592 468 F.2d 1245 (2d Cir. 1972), cert, denied, 410 U.S. 937 (1973).
593 Id. at 1246-48; see Jury Selection and Service Act of 1968, § 101, 28 U.S.C. 

§ 1861 (1970); see note 748 infra and accompanying text.
594 465 F.2d at 1246-48.

Finally, the Tenth Circuit recently rejected an appellant’s claim that 
his fifth amendment due process rights were violated when a govern
ment attorney was allowed to participate in the grand jury proceed
ings089 and held that the presence of a government attorney is essen
tial to the fact presentation process by which the grand jury reaches 
its ultimate decision.590

Challenges to Array,591 The appellant in United States v. Guz
man™2 attacked the grand jury array on both statutory and constitutional 
grounds. He first claimed that he had been denied his statutory right 
to be indicted and tried by a jury drawn from a fair cross section of 
the community because persons 24-30-years-old were underrepresented 
on the grand jury lists.593 The appellant further argued that he had 
been denied equal protection under the law because 18-20-year-olds 
were not on the grand jury lists at the time of his trial, although they 
had been given the right to vote.594 The court held that even if the 
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24-30-year-oIds were underrepresented, this did not result from syste
matic exclusion and therefore did not violate the statutory provisions.595 
Furthermore, the court found no denial of equal protection, since the 
Government had not had adequate time to include the newly enfran
chised voters on the grand jury lists.596 597

595 Id. at 1248.
596 id. at 1248-49. See also United States v. Wilson, F.2d —, (4th Cir. Aug. 

2, 1972) (Crim. No. 71-1703, at 2) (per curiam) (no constitutional or statutory right 
to a grand jury selected from defendant’s division of federal district or to a district
wide list); United States v. Dellinger, 472 F.2d 340, 365 (7th Cir. 1972), cert, denied, 
410 U.S. 970 (1973) (labeling those not registered to vote as “politically alienated” 
does not create a cognizable group being excluded from jury service); United States 
v. Andrews, 462 F.2d 914, 917 (1st Cir. 1972) (exclusion of paupers from voting rolls 
is not per se either unconstitutional or a violation of the economic status prohibition 
in 28 U.S.C. § 1862).

597 4ii U.S. 233 (1973).
598 A/. at 235.
599 id' at 242. Since the showing of “cause” for relief from the waiver, required by 

the Federal Rules of Criminal Procedure, had not been made, the claim could not be 
raised either in subsequent criminal proceedings or on collateral review, Id.; see Fed. 
R. Crim. P. 12(b)(2).

600 United States ex rel. Davis v. Henderson, 474 F.2d 1098 (5th Cir. 1973) (white 
appellant claimed he was prejudiced by underrepresentation of blacks on grand jury 
that indicted him).

601 Id. at 1101.
602 470 F.2d 1092 (4th Cir. 1972).
603 Id. at 1095.
604 Id. at 1092-93, 1095.

In Davis v. United States™ the Supreme Court rejected a post-con
viction motion for relief that alleged unconstitutional discrimination 
in the grand jury’s selection598 and held that the claim had been waived 
by failure to raise it before trial.599 The Davis decision effectively over
ruled a Fifth Circuit decision handed down earlier in 1973 in which 
the petitioner alleged discrimination in the grand jury selection for the 
first time in a habeas corpus proceeding.600 Despite this delay, the 
circuit court remanded to the state courts for a full hearing to consider 
whether the grand jury was unconstitutionally selected.601 602

In Parker v. Ross™ the Fourth Circuit reversed a district court 
decision granting post-conviction relief on the grounds of racial discrim
ination in the selection of the grand jury.603 The circuit court held 
that the defendant, through an “intelligent and voluntary guilty plea,” 
had waived his right to object to the racial composition of the grand 
jury which indicted him.604
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Immunity. There are two basic types of immunity, transactional
and use.605 In Kastigar v. United States606 the Supreme Court held 
that a grant of use immunity is all that is constitutionally required to 
guarantee the witness’ fifth amendment privilege against self-incrimi
nation.607

605 Transactional immunity prohibits the Government from prosecuting or subjecting
to any penalty or forfeiture any witness “on account of any transaction, matter or 
thing” concerning that which he is compelled to testify about after claiming the 
privilege against self-incrimination. 18 U.S.C. § 2514 (1970). Use immunity only 
prohibits the Government from using the testimony against the witness, thus not 
prohibiting a trial of the witness on the transaction of which he has testified if the 
specific testimony given by the witness is not used. Id. § 6002. The Government, while 
presumably authorized to grant transactional immunity in certain cases, will lose this 
power when the Organized Crime Control Act of 1970 becomes effective on Decem
ber 14, 1974. Pub. L. No. 91-452, 227(a), 260, 84 Stat. 930; see Circuits Note: 1971-
1972 Term 348-49 & nn.489-98.

606 406 U.S. 441 (1972).
607 Id. at 458.
608 408 U.S. 41 (1972).
609 Id. at 47. The Court relied on a federal statute which provides in part that 

“(wjhenever any w re or oral communication has been intercepted, no part of the 
contents of such communication and no evidence derived therefrom may be received 
in evidence . . . before any . . . grand jury ... if the disclosure of that information 
would be in violation of this chapter.” 18 U.S.C. § 2515 (1970).

610 466 F.2d 555 (7th Cir. 1972) (per curiam).
611 Id. at 558. See also United States v. Fitch, 472 F.2d 548 (9th Cir. 1973) (per 

curiam) (Gelbard inapplicable where Government denies illegal surveillance).
612 466 F.2d 1059 (9th Cir. 1972).
613 Id. at 1076. The Government maintained that immunity, once granted to a wit

ness, applies to any inquiry which a grand jury thereafter may make of the witness. 
Id. at 1073. The court, however, found no indication of implied immunity in either 
the text or legislative history of the federal immunity statute. Id.; see 18 U.S.C. 
§ 2514 (1970).

Decisions this term have clarified somewhat the rights of a witness 
who has been granted transactional immunity to testify. In Gelbard v. 
United States608 the Supreme Court held that a contempt charge against 
a witness who refuses to testify cannot stand, notwithstanding the grant 
of transactional immunity, if the interrogation of the witness is based 
upon illegal electronic surveillance.609 The Seventh Circuit, however, 
read Gelbard narrowly in In re Womack610 by holding that the Gelbard 
rule is applicable only if the privacy of the witness himself has been 
illegally invaded.611 In Bursey v. United States612 the Ninth Circuit 
held that a witness, granted transactional immunity by the Government, 
cannot be compelled to answer questions beyond the scope of the 
immunity grant.613

Decisions of the Second and Fifth Circuits have defined more nar
rowly the rights of those granted use immunity. In United States v.
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Kelly*1* the defendant was a convicted felon who refused on fifth amend
ment grounds to answer grand jury questions despite a grant of use 
immunity. The Fifth Circuit, relying on Kastigar, rejected the argument 
that the Government may not compel a witness’ testimony about acts 
which led to a conviction that is on appeal at that time.614 615 The Second 
Circuit in Goldberg v. United States*1* held that the grant of use 
immunity to a witness was sufficient to compel his testimony before a 
grand jury notwithstanding that he was already the subject of a crim
inal complaint for the transaction at issue before the grand jury.617

614 464 F.2d 709 (5th Cir. 1972).
615 at 713.
616 472 F.2d 513 (2d Cir. 1973).
617 Id. at 515. See also United States v. Handler, 476 F.2d 709, 714 (2d Cir. 1973) 

(no constitutional right to counsel at immunity hearing).
618 See Costello v. United States, 350 U.S. 359, 361-63 (1956); Circuits Note: 1911- 

1912 Term 351 & n.5O8.
619 471 F.2d 1132 (2d Cir. 1972).
620 Id. at 1136-37.
621 Id. at 1134; cf. United States v. Marquez, 462 F.2d 893, 896 (2d Cir. 1972) (hear

say objection to indictment waived if not raised at trial).
622 472 F.2d 272 (2d Cir. 1972), een. denied, 411 U.S. 982 (1973).
623 Id. at 283.
624 18 U.S.C. § 1621 (1970).
625 Organized Crime Control Act of 1970, tit. IV, § 401(a), 18 U.S.C. § 1623 (1970). 

This statute eliminates the common law requirement that proof of perjury be estab
lished by either two witnesses or one witness supported by corroborative evidence. 
Id. § 1623(e); see Circuits Note: 1911-1912 Term 351-52 & nn.509-13. However, sec-

Use of Hearsay. The well-established rule in federal courts
is that an indictment based solely on hearsay evidence does not violate 
the fifth amendment.618 However, the Second Circuit in United States 
v. Estepa*1* reversed a conviction because the government’s presentation 
to the grand jury relied unnecessarily on hearsay evidence and led the 
grand jury to believe that it was receiving eyewitness testimony.620 The 
court pointed out that the one witness who could testify from personal 
knowledge, an undercover policeman, was available but was not pro
duced merely because of inconvenience to the police.621

Perjury. In United States v. Kahn*22 the Government argued
that in a prosecution for perjury before a grand jury there is absolute 
discretion to select the perjury statute under which to proceed.623 The 
defendant contended that instead of being charged under the general 
federal perjury statute,624 he should be tried under the perjury statute 
provided by the Organized Crime Control Act of 1970625 which allows 
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a recantation defense barring prosecution of a person who perjures him
self but admits the falsehood before the perjury is discovered or has 
substantially affected the proceeding.026 The Second Circuit, while 
questioning whether Congress intended to give the prosecutor the abso
lute right to choose between alternative perjury statutes,* 627 did not 
resolve that issue. Rather, the court held that the defendant would 
have been convicted even had he been permitted a recantation defense, 
since it was clear to the district court that the statements made were 
false even before defendant admitted the perjury.628

tion 1623 does not repeal the general perjury statute and is applicable only to grand 
jury and court proceedings. 18 U.S.C. § 1623 (1970).

626472 F.2d at 283; see 18 U.S.C. § 1623 (d) (1970). The general federal perjury 
statute does not offer a recantation defense. See id. § 1621.

627 472 F.2d at 283.
MA Id. at 283-84. See also United States v. Carson, 464 F.2d 424 (2d Cir.), cert, 

denied, 409 U.S. 949 (1972) (invocation of fifth amendment just after false testimony 
does not constitute recantation under section 1623).

629 18 U.S.C. § 2514 (1970).
630 474 F.2d 247 (3d Cir. 1973).
631 Id. at 248-50.
632 Id. at 250.
633 428 F.2d 654 (9th Cir. 1970).
634 Fed. R. Crim. P. 6(d). The rule allows a stenographer or operator of a recording 

device to be present while the grand jury is in session. Id.
wld. at 666; see United States v. Murray, — Fd.2d----,---- (9th Cir. Feb. 16,

1973) (Crim. No. 71-2088, at 17) (lack of record of proceedings does not require

Federal law provides that a grant of immunity to a witness does not 
prevent that witness from being tried for perjury if in the course of 
testifying the witness gives false testimony.629 630 However, in United 
States v. Hockenberry636 the defendant, having been granted immunity 
to appear as a witness before the grand jury, made false statements 
and was subsequently charged with perjury. At the trial the prose
cutor, in an effort to discredit the defendant as a witness in his own 
behalf, introduced portions of the compelled grand jury testimony in 
which the defendant truthfully had admitted the falsification of search 
warrant affidavits on prior occasions.631 The Third Circuit reversed 
the conviction on the ground that since a grant of immunity is co
extensive with the fifth amendment, the use of compelled, truthful, 
incriminating statements for either impeachment or substantive purposes 
in a later prosecution is barred.632

Recordation of Proceedings. The Ninth Circuit in United
States v. Thor esen633 has ruled that a defendant’s motion under rule 6(d) 
of the Federal Rules of Criminal Procedure634 to compel recordation 
of grand jury proceedings against him ordinarily should be granted.635 
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In United States v. Price* 636 637 the Ninth Circuit held that although rule 
6(d) is permissive, the denial of a motion to record in the absence of 
a demonstration of a legitimate government interest served by non
recordation is an abuse of discretion.037 The court indicated, however, 
that absent a demonstration of prejudice caused by improper denial of 
the motion to record, an indictment will not be dismissed.638 639

reversal if no prior request for record made); United States v. Trice, 476 F.2d 89 
(9th Cir. 1973) (no transcript kept, no prior request); United States v. Oliverez, 
469 F.2d 337 (9th Cir. 1972) (per curiam) (grand jury proceedings not recorded; 
appeal denied on basis of Thoreseri).

636 474 F.2d 1223 (9th Cir. 1973).
637 Id. at 1225.
638 /^. at 1226; see United States v. Person, 478 F.2d 659, 660-61 (D.C. Cir. 1973) 

(per curiam) (loss of minutes by court reporter not prejudicial).
In United States v. King a United States magistrate denied a motion to record but 

warned the Government that failure to record, if prejudicial, could result in dismissal 
of the indictments. 478 F.2d 494, 507 (9th Cir. 1973). The Government nevertheless 
did not record the grand jury proceedings. The Ninth Circuit threatened dismissal 
of indictments in future cases but chose not to employ such a drastic remedy in King 
because the defendants had not showed a particular need to inspect the record. Id. at 
507-08.

639 United States v. Schrenzel, 462 F.2d 765, 772 (8th Cir.), cert, denied, 409 U.S. 
984 (1972).

640id. at 773; accord, United States v. Huckensteine, 475 F.2d 1131, 1132 (8th Cir. 
1973) (per curiam).

641 United States v. Peden, 472 F.2d 583, 584 (2d Cir. 1973) (per curiam).
642 See, e.g., United States v. King, 478 F.2d 494, 507 (9th Cir. 1973); United States 

v. Parker, 469 F.2d 884, 888-89 (10th Cir. 1972); Rodriguez y Paz v. United States, 
462 F.2d 740, 747 (5th Cir. 1972).

643 Rodriguez y Paz v. United States, 462 F.2d at 747. See also United States v. 
Ruggiero, 472 F.2d 599, 603-04 (2d Cir.), cert. denied, 93 S. Ct. 2772 (1973). In 
Ruggiero the defense requested access to the transcript of the grand jury to examine 
allegedly exculpatory testimony of a witness who had testified before the grand jury

Other circuits have taken a different approach to the recordation 
issue. The Eighth Circuit has ruled that neither the Constitution nor 
any statute requires recordation039 and that failure to record is not 
grounds for dismissal of an indictment.640 Furthermore, while the 
Second Circuit has indicated that recordation of grand jury proceed
ings is desirable, the court recently declined to dismiss an indictment 
for failure to record.641

If grand jury proceedings have been recorded, the district judge has 
the discretion to permit inspection of the transcript by the defendant on 
a showing of cause.642 643 However, a mere desire to search the grand 
jury record for material to impeach a government witness does not 
necessarily require the court to permit inspection of recorded minutes.043
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INDICTMENT

Sufficiency. Rule 7(c) of the Federal Rules of Criminal Pro
cedure provides that an indictment is sufficient if it contains a plain, 
concise, and definite statement of the essential facts constituting the 
offense charged, clearly puts the defendant on notice of the charges 
against him, and is adequate, when taken with the entire record after 
conviction, to protect against double jeopardy.044 Appellate courts 
normally will uphold indictments from attacks which essentially allege 
that insufficient details were given.045 However, indictments which fail 
to allege an element of the crime charged often will be dismissed.040

Duplicity and Multiplicity. Duplicity and multiplicity, though
different concepts,047 are sometimes confused by attorneys and courts 

but not at trial. Id. at 603-04. The court refused this access since there was nothing 
to bar defense counsel from interviewing this witness on his own. Id. at 605.

644 Fed. R. Crim. P. 7(c). See also United States v. Cruz, 478 F.2d 408, 410 (5th 
Cir. 1973) (indictment based solely on hearsay is sufficient).

645 See, e.g., United States v. Johnson, 476 F.2d 1251, 1254 (5th Cir. 1973) (indict
ment alleging defendant’s disobedience of selective service board’s orders need not 
allege specific duties defendant failed to perform); United States v. DeStafano, 476 
F.2d 324, 328 (7th Cir. 1973) (indictment alleging intimidation of witness not deficient 
even though it did not specifically state that defendant knew that witness was to 
appear in a pending proceeding); United States v. McPhatter, 473 F.2d 1356, 1358 (5th 
Cir. 1972) (exact role of each defendant in multi-count indictment need not be 
delineated if defendants were adequately advised of charges against them); United 
States v. Mendozo, 473 F.2d 692, 695 (5th Cir. 1972) (not necessary in conspiracy 
count that object of conspiracy be described in the detail required in an indictment 
for substantive offense itself); United States v. McCray, 468 F.2d 446, 448 (10th 
Cir. 1972) (indictment for escape need not allege with particularity why defendant 
was in custody); cf. Robbins v. United States, 476 F.2d 26, 30 (10th Cir. 1973) 
(indictment sufficient without detailed recital of each section of act defendant charged 
with violating if fairly notified of charges); United States v. White, 475 F.2d 1228, 
1235 (4th Cir. 1973) (indictment need not follow exact words of statute if it sets forth 
essential facts constituting crime with words of “similar import”).

646 See, e.g., United States v. Berlin, 472 F.2d 1002, 1007 (2d Cir.), cert, denied, 93 
S. Ct. 3007 (1973) (indictment did not allege knowledge where necessary); United 
States v. Bates, 468 F.2d 1252, 1255 (5th Cir. 1972) (indictment for causing another 
falsely to cash income tax return check failed to allege intent to defraud the United 
States); United States v. Roberts, 465 F.2d 1373, 1375 (6th Cir. 1972) (no dollar value 
asserted where offense charged was defined by minimum value); Bryant v. United 
States, 462 F.2d 433, 434 (8th Cir. 1972) (count of indictment which failed to charge 
that a firearm had been in interstate commerce, as required by the statute, must be dis
missed); cf. United States v. Barbato, 471 F.2d 918, 921 (1st Cir. 1973) (defendant 
waived right to appeal sufficiency of indictment when federal rule required raising of 
defects before trial court).

647 Duplicity is the joining in a single count of two or more distinct and separate 
offenses. Multiplicity is the charging of a single offense in several counts. 1 C. Wright, 
Federal Practice and Procedure § 142, at 306 (1969).
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alike.648 In Gerber ding v. United States^49 the Ninth Circuit correctly 
distinguished the two concepts before ruling on a question of dupli
city.650 The defendant allegedly had committed a bank robbery, 
which can be charged under any one of several parts of the federal 
bank robbery statute.651 The court ruled that violations of more than 
one part of the statute could be alleged together in one count and that 
such a count would not be duplicitous.652

648 For example, in United States v. Ferguson the defendant, accused of misrepre
sentations in a habeas corpus petition, was charged with separate counts of perjury 
for the original falsehood and for repeating the offense in the amended petition. 474 
F.2d 1343 (4th Cir. 1973) (Crim. No. 72-2121, at 2) (unpublished opinion) (per 
curiam). The court, holding that the repeated perjury constituted a second voluntary 
act, rejected the defendant’s contention that he had been charged with a single offense 
in several counts. Id. Both the appellant and court viewed this as a question of du
plicity when in fact it was one of multiplicity. See also United States v. Deutsch, 475 
F.2d 55, 56 (5th Cir. 1973) (indictment containing separate counts alleging offer of 
bribe and subsequent payment thereof held not duplicitous)United States v. Johnson, 
462 F.2d 423, 426 (3d Cir. 1972), cert, denied, 410 U.S. 937 (1973) (court corrected 
misuse of the word “duplicity” where appellant alleged several counts of the indict
ment charged the same offense).

649 471 F.2d 55 (8th Cir. 1973).
650 id. at 58-59.
651 18 U.S.C. § 2113 (1970).
652471 F.2d at 59. More than one violation of this statute may be alleged in one 

count since the statute specifies two or more ways in which one offense may be 
committed and proof of any one of the violations will sustain a conviction. Id. 
See also Chase v. United States, 468 F.2d 141, 143 (7th Cir. 1972) (multiple counts 
arising from destruction of selective service records and conspiracy to commit such 
offense held not multiplicitous); United States v. Dalton, 465 F.2d 32, 34 (5th Cir.), 
cert, denied, 409 U.S. 1062 (1972) (indictment naming several persons in same counts 
without alleging mutual participation held not duplicitous).

The Federal Rules of Criminal Procedure indicate that failure to raise the issue of 
duplicity or multiplicity at trial waives the right to raise the issue on appeal. Fed. R. 
Crim. P. 12(b)(2); see United States v. Gaus, 471 F.2d 495, 498 (7th Cir.), cert, 
denied, 93 S. Ct. 2772 (1973) (waiver results if issue not raised before verdict).

653 Blockburger v. United States, 284 U.S. 299, 304 (1932).
654[d.; see United States v. Johnson, 462 F.2d 423, 426-27 (3d Cir. 1972), cert, 

denied, 410 U.S. 937 (1973).
655 476 F.2d 1127 (D.C. Cir. 1972).

Where the same act constitutes a violation of two distinct statutory 
provisions, the Government may charge the defendant with only one 
offense if the two provisions require identical proof of fact.653 How
ever, if one provision requires proof which the other does not, the 
counts are separate and distinct, and the accused may be charged with 
two offenses.654 655 In United States v. Benn™ defendants had been con
victed of two offenses: assault with intent to commit rape while armed 
and assault with a dangerous weapon. Since proof of the elements of 
the former charge also would prove the latter charge, the District of
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Columbia Circuit ruled that the charges actually merged into one 
offense.656 657 Similarly, in Uiiited States v. Hill™1 the same circuit ruled 
that a charge of assault with a dangerous weapon merged into a charge 
of assault with intent to kill while armed, where the charges arose out 
of the same act.658 *

^ld. at 1132. The court vacated the conviction on the charge of assault with a 
dangerous weapon, even though the lower court had given the defendant concurrent 
sentences. Id.

657 470 F.2d 361 (D.C. Cir. 1972).
658 id. at 366.
659470 F.2d 354 (5th Cir. 1972).
660/¿. at 356.
661 Jd.
662 id. at 357; cf. Ridgeway v. Hutto, 474 F.2d 22, 23 (8th Cir. 1973) (per curiam) 

(variance appeal waived by failure to object at trial). Absent prejudice to the de
fendant, a variance of form alone does not warrant reversal. See United States v. 
Patterson, 477 F.2d 558, 559 (8th Cir. 1973) (alleged theft from mail carrier was 
actually from mail box); United States v. Marshall, 471 F.2d 1051, 1053 (D.C. Cir. 
1972) (indictment alleged fatal weapon a pistol which proved to be sawed-off shot
gun); Chase v. United States, 468 F.2d 141, 143 (7th Cir. 1972) (dates alleged different 
from those proved); United States v. Lane, 464 F.2d 593, 594 (8th Cir.), cert, denied, 
409 U.S. 952 (1972) (indictment alleged illegal payment to individual defendant but 
proved payment to corporation).

663 See United States v. Dolasco, 470 F.2d 1297, 1298 (3d Cir. 1972) (per curiam) 
(two separate bank robberies held part of same overall conspiracy). The issue of 
single versus multiple conspiracies is for the jury. See United States v. Vicars, 467 
F.2d 452, 454 (5th Cir. 1972), cert, denied, 410 U.S. 967 (1973).

664See United States v. Valdivia,----F.2d----- ,---- (9th Cir. Feb. 16, 1973) (Crim.
No. 71-2093, at 3) (narcotics conspiracy); United States v. King, 472 F.2d 1, 12 (9th 
Cir. 1972) (each coconspirator knew of the others, and all knew of and participated 

Variance. Where there is substantial difference between what
an indictment charges and what is proven at trial, the variance may be 
fatal to the prosecutor’s case. In United States v. Lambert™* the indict
ment charged the defendant with falsely stating that the police had 
“severely beaten” him and subjected him to “illegal and unnecessary 
punishment.” 660 Since the actual statement introduced into trial by the 
Government mentioned neither of these accusations, the defendant 
argued that the variance between what was alleged in the indictment 
and what was proven at trial warranted reversal of his conviction.661 
The Fifth Circuit, while reversing defendant’s conviction on other 
grounds, did express sympathy for his variance argument.662

Variance can become an essential issue in conspiracy cases since a 
defense often asserted is that the indictment alleges one conspiracy 
while proof at trial indicates that more than one conspiracy existed.663 
If there is a common nexus of criminality in the overall alleged actions, 
the offense will be considered a single conspiracy.664 In United States 
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v. Calabro^ the Second Circuit ruled that where one conspiracy is 
charged and at trial two conspiracies are proved, the test for reversible 
error is whether the variance affects the defendants’ substantive rights.665 666

in illegal plan of distribution of narcotics); United States v. Cervantes, 466 F.2d 736, 
738 (7th Cir.), cert, denied, 409 U.S. 886 (1972) (fact that various members of con
spiracy play different roles and have different motives does not mean it is not a single 
conspiracy). In United States v. Cirillo the Second Circuit viewed a narcotics con
spiracy as the archetypal “chain” conspiracy, with links connecting the conspirators 
at the “critical nexus points of exportation, transportation, and the distribution of 
narcotics.” 468 F.2d 1233, 1238 (2d Cir. 1972), cert, denied, 410 U.S. 989 (1973).

665 467 F.2d 973 (2d Cir. 1972), cert, denied, 410 U.S. 926 (1973).
666 /^. at 983; see Fed. R. Crim. P. 52(a).
667 Fed. R. Crim. P. 5, 5.1; see Coleman v. Barnett, 477 F.2d 1187, 1204 (D.C. Cir. 

1973). The accused has the right to cross-examine witnesses and to introduce evidence 
in his own behalf. The finding of probable cause may be based in whole or in part on 
hearsay evidence. Fed. R. Crim. P. 5.1(a).

668 Fed. R. Crim. P. 5 (c).
669See, e.g., Buchannon v. Wainwright, 474 F.2d 1006, 1007 (5th Cir. 1973); United 

States v. Taylor, 465 F.2d 1199, 1200 (10th Cir. 1972); United States v. Stiglets, 463 
F.2d 242, 244 (5th Cir.), cert, denied, 409 U.S. 1039 (1972); cj. Adkins v. Beto, 462 
F.2d 802, 804 (5th Cir. 1972) (failure to provide hearing as required by state law not 
a constitutional violation, absent showing of prejudice).

670 466 F.2d 911 (10th Cir. 1972).
671 Id. at 915.
672 Jd.; see Fed. R. Crim. P. 5(c).

PRELIMINARY HEARINGS

The Federal Rules of Criminal Procedure grant a defendant the right 
to a preliminary examination to determine if probable cause exists to 
believe that the accused has committed a crime.667 If, however, the 
defendant is indicted or if an information is filed before the prelim
inary hearing, it will not be held.668 The courts have held consistently 
that there is no constitutional right to a preliminary hearing.669 670

In United States v. Brumley™ the defendants sought dismissal of 
their indictment by claiming that they had waived their preliminary 
hearing inadvertently. The hearing had been postponed upon motion 
of defendants, pending appointment of counsel. On the day before the 
rescheduled hearing, the grand jury returned an indictment, preempt
ing the complaint against defendants and obviating the need for a 
hearing.671 Defendants argued that they had consented only to a delayed 
hearing and had not knowingly relinquished their right to a hearing 
altogether, even though they had signed a consent form which waived 
the preliminary hearing in the event of indictment.672 The Tenth Cir
cuit held that since the sole function of a preliminary hearing is to 
determine whether there is sufficient evidence to warrant detention, 
defendants were not prejudiced by the failure to hold a preliminary 
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hearing and omission of the hearing where the complaint has been 
preempted by an indictment is not grounds for reversal.67*

BAIL

Recent appellate decisions continue to uphold the spirit of the Bail 
Reform Act of 1966.673 674 The decisions favor pretrial release for defend
ants unless strong reasons require detention,675 separate consideration 
for each person where multiple defendants seek release,676 and enforce
ment of the criminal sanctions of the Act677 where defendants willfully 
fail to appear as required.678 679

673 466 F.2d at 916.
674 18 U.S.C. §§ 3041, 3141-43, 3146-53, 3568 (1970); see Circuits Note: 1911-1912 

Tenn 358-61 & nn.562-84. See also United States v. Jones, 476 F.2d 883, 885 (D.C. Cir. 
1973) (per curiam) (Bazelon, C.J., dissenting).

675 See United States v. Honeyman, 470 F.2d 473 (9th Cir. 1972) (per curiam). In 
Honeyman the defendant was permitted bail even though he was an alien whose 
brother, also an alien and connected with the alleged crime, had fled. The court 
reasoned that the defendant’s financial resources were substantial, his character and 
reputation good, and that the Government easily could ask for the defendant’s pass
port to be surrendered before bail was granted. Id. at 474. See also United States v. 
Bobrow 468 F.2d 124 (D.C. Cir. 1972) (per curiam) ($100,000 bond sufficient to secure 
alien defendant’s continued presence).

In United States v. Stroud the trial judge revoked defendant’s bail midway through 
the trial without stating the basis for this action. 474 F.2d 737, 738 (9th Cir. 1973). 
Defendant appealed, relying on Bitter v. United States, in which the Supreme Court 
held that it is error for a trial judge to ordeDa defendant into custody without warn
ing, hearing, or explanation. Id.; see Bitter v. United States, 389 U.S. 15, 17 (1967) 
(per curiam). The Stroud court agreed with the defendant’s argument but considered 
the error harmless, since there was nothing in the record to indicate that the jury 
knew that Stroud was in custody. Although Stroud was deprived of a substantial right, 
the court concluded that a second trial only could lead to another finding of his 
guilt. 474 F.2d at 738-39.

676 United States v. Briggs, 476 F.2d 947, 949 (5th Cir. 1973) (per curiam).
677 is U.S.C. § 3150 (1970).
678 See United States v. Cardillo, 473 F.2d 325 (4th Cir. 1973) (per curiam) (de

fendant clearly on notice as to penalties for jumping when only notified by courtroom 
clerk). See also United States v. Eskew, 469 F.2d 278, 279 (9th Cir. 1972) (per curiam) 
(failure to inform defendant that non-appearance results in forfeiture of bail held not 
error).

679 469 F.2d 576 (D.C. Cir. 1972).
680 id. at 582-83; see Fed. R. App. P. 9(b). The rule specifies that application for 

release pending appeal must be adjudicated in the district court, and the district 

In United States v. Stanley™ appellant moved for release from cus
tody pending appeal. The District of Columbia Circuit stated that 
although the spirit of the Bail Reform Act favoring release was appli
cable, the Federal Rules of Appellate Procedure govern release pending 
appeal.680 The circuit court found that the district court judge had 
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not complied with the requirement of rule 9(b) that he state his rea
sons for denying release681 and remanded for an acceptable statement 
of the court’s reasons for confining the defendant.682 683

judge must indicate the reasons for any disposition other than unconditional release. 
At the appellate level, circuit court judges must give primary consideration to the 
reasoning of the court below. Id.

681 469 F.2d at 584; see note 680 supra.
682 Id. at 587. The court indicated that had enough information been available, not

withstanding the requirements of rule 9(b), the circuit court could resolve the issue 
at the appellate level. Id. at 585.

683 410 U.S. 578 (1973).
684/J. at 586; see 28 U.S.C. § 1821 (1970).
685 Id. at 590. Petitioners argued that the pretrial compensation of $1 per day was 

not just compensation for the property “taken” from them. Id. at 588. The Court said 
that as a material witness, the petitioner owed a public duty to testify and that the 
fifth amendment does not require the Government to pay for such testimony. Id.

686 28 U.S.C. § 1443(1) (1970); see Ohio v. Denman, 462 F.2d 1292 (6th Cir. 1972) 
(per curiam) (prosecution for non-support of minors did not violate defendant’s 
“equal civil rights”).

687 Greenwood v. Peacock, 384 U.S. 808, 828 (1966); see Georgia v. Rachel, 384 
U.S. 780 (1960); Perkins v. Mississippi, 470 F.2d 1371 (5th Cir. 1972) (per curiam). 
See also Davis v. California, 464 F.2d 1272, 1273 (9th Cir. 1972) (district court may 
remand sua sponte where removal petition appears incurably deficient in alleging 
cognizable civil rights violations).

688 468 F.2d 639 (4th Cir. 1972).

WITNESSES

This term the Supreme Court ruled in Hurtado v. United States^ 
that the $20 per day compensation allowed an incarcerated material 
witness must be paid for each day of confinement during the trial or 
other proceeding, not merely for those days when the witness appears 
in court.684 However, the Court also held that payment of one rate 
of compensation for pretrial detention and another rate for the trial 
itself does not violate the due process clause of the fifth amendment.685

REMOVAL

Federal statute permits removal of a state criminal proceeding to a 
federal district court, but only when the state law in issue violates 
specific civil rights based on racial equality.686 Under Supreme Court 
guidelines, removal should be permitted only where prosecution under 
a state statute inevitably would impair federally guaranteed rights.687 688 
In Frinks v. North Carolina^ defendants were charged with engaging 
in a riot and inciting to riot. While the defendants argued that the 
charges were brought to chill their exercise of rights under the Civil 
Rights Act of 1964, the state claimed it had undertaken the prosecution 
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to protect its citizens from the danger of riot.689 The Fourth Circuit, 
in denying removal, concluded that until the facts of the case were 
determined, no clear indication existed that the state statute involved 
would inevitably infringe upon defendants’ civil rights.690

689 468 F.2d at 641-42; see Civil Rights Act of 1964, 28 U.S.C. § 1447, 42 U.S.C. 
1971, 1975a-d, 2000a to 2000h-6 (1970).

690 468 F.2d at 642. The court, citing Greenwood v. Peacock, refused to order a 
separate hearing on the facts prior to determining removability. Id. at 641-42; see 
Greenwood v. Peacock, 384 U.S. 808, 826-27, 828, 832-33 (1966).

691 U.S. Const, amend. VI The Supreme Court has held that there is no constitu
tional right to a trial in defendant’s home district and that although that fact is 
important in determining proper venue, it has no independent legal significance. Platt 
v. Minnesota Mining Co., 376 U.S. 240, 245 (1964).

692 Fed. R. Crim. P. 18.
693 18 U.S.C. § 3237 (1970); see United States v. DeKunchak, 467 F.2d 432, 437 

(2d Cir. 1972) (crime involving interstate commerce is ipso facto a continuing of
fense); cf. United States v. Rodríguez, 465 F.2d 5, 10 (2d Cir. 1972) (uttering and 
publishing a forged check is a one step crime, not a continuing offense).

694 464 F.2d 1015 (4th Cir.) cert, denied, 409 U.S. 867 (1972).
695 Id. at 1018-19. The propriety of venue for the conspiracy counts was not chal

lenged. Id. at 1017.
696 Hill v. United States, 284 F.2d 754 (9th Cir. 1960), cert, denied, 365 U.S. 873 

(1961).
697 473 F.2d 680 (9th Cir. 1973) (per curiam).

VENUE

Venue is based on the constitutional691 and statutory right692 of a 
defendant to be tried in the district that was the situs of the crime. How
ever, crimes that begin in one district and end in another are known as 
continuing offenses, and their ongoing nature allows venue to be laid 
wherever the continuing crime has been furthered.693 In United States 
v. Walden™4 defendants allegedly conspired to burglarize federally in
sured banks and were indicted on several conspiracy counts, as well as 
counts alleging federal violations of entering a bank to commit robbery 
and transporting stolen money. All counts alleged the situs of the crime 
to be South Carolina, even though the banks named in some counts of 
unlawful bank entry were in other states. The Fourth Circuit rejected 
the government’s contention that unlawful bank entry is a continuing 
offense and ruled that the crime could be prosecuted only in the district 
where the bank was located.695

Venue must be established by a preponderance of the evidence and 
may be proved by either direct or circumstantial evidence.696 697 In United 
States v. Trenary™1 the defendants allegedly drove from Newport 
Beach, California, to Mexico in furtherance of a conspiracy to import 
marijuana. Prosecution was brought in the Southern District of Cali
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fornia, and the defendants objected to venue on the grounds that the 
Government had failed to offer direct proof that the alleged conspiracy 
had involved that district.098 The Ninth Circuit took judicial notice of 
a map of the area and ruled that venue was proper beqause it was 
reasonable that the defendants had passed through the district.698 699

698 Id. at 682.
699 Id. See also United States v. Infanti, 474 F.2d 522, 527 (2d Cir. 1973) (stolen 

stock certificates inferred to have been in defendant’s Manhattan office at some time).
"00 18 U.S.C. § 3238 (1970); see United States v. Escamilla, 467 F.2d 341, 344 (4th 

Cir. 1972) (defendant first brought to Virginia from crime in Arctic).
701 474 F.2d 157 (4th Cir. 1973).
702 Id. at 158-59.
703 Id. at 161. See also United States v. Williams, 464 F.2d 599, 601 (2d Cir. 1972).
io±See Fed. R. Crim. P. 21.
705 See, e.g., United States v. Thaggard, 477 F.2d 626 (5th Cir. 1973); United States

v. Biles,----F.2d----- ,---- (4th Cir. Nov. 27, 1972) (Crim. No. 72-1521, at 4); United
States v. Lyles, 471 F.2d 1167 (5th Cir. 1972); United States v. Michals, 469 F.2d 215 
(10th Cir. 1972).

706 Cat HI) are United States v. Fernandez, 480 F.2d 726, 730 (2d Cir. 1973) (motion 
for change of venue improperly denied for “no sound reason”) with United States 
v. Kelly, 467 F.2d 262, 264 (7th Cir. 1972), cert, denied, 411 U.S. 949 (1973) (motion 
for change of venue properly denied though defendant claimed hardship in trans
porting witnesses).

707 Fed. r. Crim. P. 16. Rule 16(a), dealing with statements by or examinations of 
the defendant and scientific tests, requires only a showing of relevance before dis
covery can be compelled. Rule 16(b), dealing with books, papers, documents, tangible 

For crimes committed outside the United States, federal law provides 
for venue in the district where the accused is “arrested or first 
brought.” 700 In United States v. Erdos™1 defendant allegedly had 
killed an American citizen in an American embassy abroad. The plane 
returning the defendant to the United States made an unscheduled stop 
in Boston before continuing to Dulles Airport in Virginia, where de
fendant was served with the complaint and summons.702 The Fourth 
Circuit rejected defendant’s contention that since the plane stopped 
first in Massachusetts, venue should have been laid there and not in 
Virginia and held that venue properly lies where the offender is first 
brought in custody with liberty restrained.703

A motion for change of venue704 is addressed to the sound discretion 
of the court.705 The exercise of such discretion will be upheld absent 
a clear showing of abuse.706

DISCOVERY

Pretrial Discovery. Under rule 16 of the Federal Rules of
Criminal Procedure707 the trial judge exercises broad discretion in ruling 
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on a motion for pretrial discovery and his decisions rarely are over
turned.708 For example, in United States v. Driver709 the district judge 
granted defendant’s pretrial motion to discover the results of certain 
scientific, handwriting tests. The judge later excused the Government 
from turning over the results, because the defendant refused to recipro
cate by supplying handwriting samples to the Government.710

objects, and places, requires a showing of reasonableness and materiality. Rule 16(c) 
authorizes the trial court to condition discovery to the defendant under rules 16(a)(2) 
and 16(b) upon disclosure to the Government of scientific or medical reports or 
documents under defendant’s control after a showing of materiality and reasonableness 
by the Government. Id., see Circuits Note: 1911-1912 Term 363-66 & nn.602-17.

708 See United States v. Hodges, 480 F.2d 229, 233 (10th Cir. 1973) (failure to order 
discovery of recordings harmless in view of evidence); Williams v. Wolff, 473 F.2d 
1049 (8th Cir. 1973) (per curiam) (pretrial discovery motion properly denied because 
too broad); United States v. Gonzales, 466 F.2d 286, 288 (5th Cir. 1972) (district 
court not required to conduct in camera inspection of government files to locate 
materials favorable to defendant).

Also within the trial court’s discretion are motions for a bill of particulars. Fed. 
R. Crim. P. 7(f); see, e.g., United States v. Clay, 476 F.2d 1211, 1215 (9th Cir. 1973) 
(denial of bill of particulars not abuse of discretion); United States v. Hartlerode,
467 F.2d 1280, 1282 (9th Cir. 1972) (no error in denial of bill of particulars); United 
States v. Gray, 464 F.2d 632, 635 (8th Cir. 1972) (motion for bill of particulars ad
dressed to sound discretion of trial court); United States v. Sanders, 462 F.2d 122, 
123 (6th Cir. 1972) (per curiam) (information requested not proper subject matter 
for bill of particulars).

709 462 F.2d 808 (5th Cir.) (per curiam), cert, denied, 409 U.S. 1061 (1972).
710 Id. at 810-11; see Fed. R. Crim. P. 16(c). See also United States v. Stone, 472 

F.2d 909, 916 (5th Cir. 1973) (no abuse where trial judge refused to make in camera 
inspection of government files to find information to impeach government witness); 
United States v. Armes, 470 F.2d 1353, 1355 (6th Cir. 1972), cert, denied, 410 U.S. 967 
(1973) (no abuse when judge allowed Government to produce defendant’s previous 
statement at trial instead of before trial as previously promised). In United States v. 
Fanning the court held that where recorded testimony is related to an extraneous 
investigation, the defendant is entitled at most to an in camera inspection. 477 F.2d 
45, 49 (5th Cir. 1973).

In United States v. Wright the court held that the defendant was not prejudiced 
by the district court’s refusal to compel disclosure of an undercover agent’s identity.
468 F.2d 1184, 1187 (6th Cir. 1972), cert, denied, 93 S. Ct. 2771 (1973). The court, 
relying on Roviaro v. United States, held that no fixed rule exists with respect to 
disclosure of an undercover agent’s identity and that the court must weigh the public’s 
interest in protecting undercover information flow against the accused’s right to pre
pare a defense. Id.; see Roviaro v. United States, 353 U.S. 53, 62 (1957).

711 See Fed. R. Crim. P. 16(g).
712 464 F.2d 7 (8th Cir.) (per curiam), cert, denied, 409 U.S. 981 (1972).

Sanctions for failure to comply with an order issued pursuant to rule 
16 of the Federal Rides of Criminal Procedure are also within the dis
cretion of the trial judge.711 712 In United States v. Akin112 the Govern
ment introduced expert testimony although it had represented at a 
pretrial discovery hearing that no such testimony would be intro
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duced.713 The district judge indicated he would entertain a motion for 
a continuance but the defense failed to make the motion. The Eighth 
Circuit held that the judge did not abuse his discretion by only offering 
a continuance.714

7™ Id. at 8.
714 Id.
715 18 U.S.C. § 3500 (1970).
7^>ld. § 3500(a); see United States v. Eisenberg, 469 F.2d 156, 160 (8th Cir. 1972), 

cert, denied, 410 U.S. 992 (1973); Carpenter v. United States, 463 F.2d 397, 401-02 
(10th Cir.), cert, denied, 409 U.S. 985 (1972).

717 See United States v. Goodwin, 470 F.2d 893, 898 (5th Cir. 1972), cert, denied, 
411 U.S. 969 (1973).

718 474 F.2d 689 (5th Cir. 1973).
719 Id. at 691. The prosecution had claimed that mere inadvertence caused the failure 

to realize that the statement was Jencks material. Id. See also Palermo v. United States, 
360 U.S. 343 (1959) (prosecutor who doubts a statement is Jencks material should 
deliver the statement to the court for an in camera determination).

720474 F.2d at 692. The court held that although the remedy for a violation of the 
discovery rules normally lies within the district court’s discretion, the prejudice to the 
defendant in not having valuable impeachment testimony required a reversal. Id. at 
692-93.

721 471 F.2d 1057 (D.C. Cir. 1972).
722 id. at 1065. The court held that before testimony related to the lost material is 

stricken, a showing of “negligence or purposeful destruction accompanied by either 
bad motive or bad judgment” is required. Id. at 1067.

Discovery at Trial—The Jencks Act. The Jencks Act715 pro
vides that a statement or report of a prospective government witness in 
the possession of the Government must be turned over to the defendant 
for inspection following direct examination of the witness.716 Whether 
a particular recital is a Jencks statement is a fact determined by the 
trial judge.717 718

In United States v. Kasouris11* the prosecution assured the court that 
all Jencks material would be tendered to the court. However, certain 
Jencks material was not tendered and was discovered during the trial; 
the defendant unsuccessfully moved for a mistrial. The Fifth Circuit 
held that the prosecutor was under a duty to present any questionable 
material to the court719 and granted the defendant a new trial.720 In 
United States v. Perry721 the stenographic notes of a witness’ grand jury 
testimony were lost and not made available to the defendant along with 
the other Jencks Act materials. The appellate court held that when 
Jencks Act material is lost with no indication that the Government 
deliberately has withheld the material, the sanctions provided under 
the Act need not be applied automatically.722 Rather the court remanded 
the case and directed the district court to consider imputing negligence 
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to the Government and the risk of prejudice to the defendant from 
not having the lost Jencks material.72,3

JOINDER AND SEVERANCE

Three classes of permissive joinder are available under rule 8 of the 
Federal Rules of Criminal Procedure.723 724 Decisions this term consistently 
upheld the principle that a motion for relief from inappropriate joinder 
lies within the discretion of the court.725 726 An appellate court may grant 
relief only where a defendant demonstrates abuse of discretion or 
prejudice.720 The courts have discounted possible prejudice by noting 

723 Id. at 1060. A difficult question arises when rough notes are sought to be dis
covered as Jencks material. See, e.g., United States v. Lane, 479 F.2d 1134, 1135-36 
(6th Cir. 1973) (per curiam) (no sanction warranted because no discrepancy disclosed 
between agent’s report, which was produced, and rough notes, which had been de
stroyed); United States v. Maynard, 476 F.2d 1170, 1176-78 (D.C. Cir. 1973) (rough 
notes lost; remanded to determine whether nonproduction warranted sanctions); 
United States v. Bundy, 472 F.2d 1266, 1267 (D.C. Cir. 1972) (per curiam) (failure to 
preserve rough notes harmless error); United States v. Barnes, 464 F.2d 828, 830 (D.C. 
Cir. 1972), cert, denied, 410 U.S. 986 (1973) (good faith loss of rough notes does not 
warrant sanctions).

724 Fed. R. Crim. P. 8. Rule 8 permits joinder in the same indictment of 1) offenses 
of the same or similar character, 2) offenses based on a common scheme, and 3) de
fendants who allegedly participated in the same act or common scheme. Id.; see 
United States v. Blankenship, F.2d (6th Cir. Dec. 14, 1972) (No. 72-1169, at 
2) (per curiam) (joinder of car theft and bank robbery permitted where stolen car 
used as robbery getaway car). See generally Circuits Note: 1911-1912 Term 367-69 & 
nn.633-51.

725 United States v. Figueroa-Paz, 468 F.2d 1055, 1057 (9th Cir. 1972) (renew sever
ance motion at close of evidence or waive right to complain); United States v. 
Dinneen, 463 F.2d 1036, 1042 (10th Cir. 1972) (no prejudice where untimely severance 
motion denied); United States v. Gray, 462 F.2d 164, 165 (5th Cir.) (per curiam), 
cert, denied, 409 U.S. 1009 (1972) (trial judge’s decision will be overturned only by 
affirmative showing of abuse of discretion); see Fed. R. Crim. P. 14.

726 See, e.g., United States v. Iacovetti, 466 F.2d 1147, 1153-54 (5th Cir. 1972), cert, 
denied, 410 U.S. 908 (1973) (since no clear showing that codefendants would give 
exculpatory testimony at separate trials, no abuse of discretion in denial of severance); 
United States v. Yow, 465 F.2d 1328, 1330 (8th Cir. 1972) (no abuse in initial refusal 
to sever, though erroneously admitted evidence required reversal); United States v. 
Hopkins, 464 F.2d 816, 819 (D.C. Cir. 1972) (denial of motion to sever will not be 
disturbed unless clear abuse of discretion shown); United States v. Sanders, 463 F.2d 
1086, 1089 (8th Cir. 1972) (no prejudice shown by joinder of offenses, although they 
occurred eight months apart); Demetre v. United States, 461 F.2d 971, 973 (6th Cir. 
1972) (motion for severance properly denied). A heavy burden of proof is imposed 
on any defendant seeking to show abuse of that discretion. See United States v. 
Tanner, 471 F.2d 128, 137 (7th Cir.), cert, denied, 409 U.S. 949 (1972) (burden of 
demonstrating prejudice is a difficult one); United States v. Lane, 465 F.2d 408, 413 
(5th Cir. 1972) (heavy burden of showing abuse not sustained); United States v. 
Fantuzzi, 463 F.2d 683, 687 (2d Cir. 1972) (burden not met by showing that separate 
trial affords better chance of acquittal).
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that the trial judge carefully and continually instructed the jury to 
separate the evidence,727 and that the need for a consolidated trial out
weighed possible prejudice.728

727 See United States v. Martinez,----F.2d------,---- (5th Cir. 1972) (Crim. No.
71-1995, at 9) (judge instructed jury on applicability of evidence at critical points); 
United States v. Hurt, 476 F.2d 1164, 1169 (D.C. Cir. 1972) (per curiam) (judge 
instructed jury several times to consider evidence individually against each defendant); 
United States v. Cassino, 467 F.2d 610 (2d Cir. 1972), cert, denied, 410 U.S. 928 (1973) 
(judge’s limiting instructions sufficient to protect defendant from possible prejudice 
of testimony on codefendant’s confession); United States v. Beitcher, 467 F.2d 269, 
273 (10th Cir. 1972) (jury frequently reminded of limited applicability of certain 
evidence).

728See United States v. Banks, 465 F.2d 1235, 1243 (5th Cir. 1972), cert, denied, 409 
U.S. 1062 (1973) (factual and legal compactness outweighed potential prejudice).

729 475 F.2d 349 (D.C. Cir. 1972) (per curiam).
7™ld. at 350.
731 ZJ. at 351. But cf. United States v. Bluett, 474 F.2d 1343 (4th Cir. Mar. 15, 1973) 

(Crim. No. 72-1367, at 2-6) (unpublished opinion), cert, denied, 42 U.S.L.W. 3195 
(U.S. Oct. 9, 1973). The defendant in Bluett was charged in the indictment with 
five counts relating to stolen money orders and three counts relating to marijuana 
violations. The money orders and the marijuana had been mailed by the defendant 
in separate parcels from Vietnam. Id. at 2. The appellate court affirmed the district 
court’s decision not to order severance. Id. at 5, 7.

732 18 U.S.C. § 4244 (1970).
733 United States v. McEachern, 465 F.2d 833, 837 (5th Cir.), cert, denied, 409 U.S. 

1043 (1972); see Bryant v. United States, 468 F.2d 812, 813 (8th Cir. 1972) (per curiam) 
(testimony of defendant’s mother sufficient to establish reasonable cause). The trial 
court may order a psychiatric examination sua sponte as well. 18 U.S.C. § 4244 (1970). 
But cf. Jackson v. Caldwell, 461 F.2d 682, 693 (5th Cir.), cert, denied, 409 U.S. 991 
(1972) (evidence at trial did not require sua sponte competency examination).

In United States v. Carter72^ the defendant had been charged in a 
multi-count indictment with various assaults and robberies against dif
ferent persons on different dates.730 The District of Columbia Circuit 
ruled that joinder should not have been allowed since there was no 
evidence of a common plan embracing all the offenses and because the 
jury could not have been expected to separate the evidence as to each 
count.731

COMPETENCY TO STAND TRIAL

Federal law requires that a defendant presently understand the pro
ceedings against him and that he be able to assist properly in his own 
defense before he may be adjudged competent to stand trial.732 Where 
either the Government or defendant moves for a competency examina
tion, the court must order the defendant to be examined by a qualified 
psychiatrist on a showing of reasonable cause to believe the defend
ant may be incompetent.733 If the psychiatrist’s report indicates that 
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the defendant is incompetent to stand trial, the court must hold a hearing 
and make a finding on the issue.734 735

734 18 U.s.c. § 4244 (1970).
735 465 F.2d 72 (3d Cir. 1972).
736 id. at 79. The prosecutor introduced a report based on a single examination by 

a third year resident in psychiatry. This report disputed two others submitted on 
behalf of the defendant that indicated incompetency. Id. at 74-77. See also United 
States v. Hereden, 464 F.2d 611, 612 (5th Cir.) (per curiam), cert, denied, 409 U.S. 
1028 (1972) (psychiatric report not substitute for findings by court).

737 United States v. Stevens, 461 F.2d 317 (7th Cir.), cert, denied, 409 U.S. 948 
(1972).

738 United States v. Williams, 468 F.2d 819 (5th Cir. 1972) (per curiam). See also 
Martin v. United States, 463 F.2d 220 (3d Cir. 1972) (per curiam) (at competency 
hearing defendant did not prove narcotics addiction made him incompetent).

739 406 U.S. 715 (1972).
i^Id. at 731.
741 Id. at 738.
742 The Court noted that although federal statutes could be interpreted to authorize 

indefinite commitment on the basis of incompetency alone, federal decisions have 
without exception imposed a “rule of reasonableness” upon those statutes. Id. at 732- 
33; see United States v. Wood, 469 F.2d 676 (5th Cir. 1972) (per curiam); 18 U.S.C. 
§§ 4244, 4246 (1970).

In United States v. Pogany1^ the trial court accepted a psychiatrist’s 
report prepared for the government’s use that indicated competency. 
The government’s report was used as a substitute for the report by a 
court-designated psychiatrist required by statute, and no competency 
hearing was held. The Third Circuit reversed the conviction and 
remanded to the district court for a competency hearing and new trial 
if the defendant were found competent.736 The Seventh Circuit ruled 
this term that when a psychiatrist’s report ordered under federal statute 
finds the defendant competent, defendant’s claim of amnesia is not 
sufficient to require the trial court, sua sponte, to order a competency 
hearing despite the report.737 Similarly, the Fifth Circuit held that a 
defendant’s post-conviction claim of narcotics addiction does not indi
cate that the trial court abused its discretion in failing to order a com
petency hearing sua sponte.738 739

In Jackson v. Indiana1™ the Supreme Court ruled that the due process 
clause of the fourteenth amendment is violated where a criminal defend
ant is committed indefinitely to a mental institution solely because he 
is incompetent to stand trial.740 The Court held that the states must 
hold a defendant, committed solely on account of incompetency, only 
for such reasonable time as is necessary to determine if there is sub
stantial probability that the defendant will attain competency in the 
foreseeable future.741 If it is determined that the defendant will not 
attain competency, then the state must institute civil commitment pro
ceedings or release the defendant.742
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CONTINUANCE

A trial judge’s denial of a motion for a continuance will not be dis
turbed absent a clear showing of abuse of discretion.743 This term 
denials of motions for a continuance were affirmed where the basis for 
the motion was to allow location of witnesses who could establish an 
alibi,744 to permit newly appointed co-counsel to familiarize himself 
with the case,745 to compel appearance of a policeman whose testimony 
could not have been used to impeach the credibility of a witness,746 
and to produce a witness mistakenly sent home.747

i43 United States v. Young, 470 F.2d 962, 964 (9th Cir. 1972) (per curiam), cert, 
denied, 410 U.S. 967 (1973); see Ungar v. Sarafite, 376 U.S. 575, 589 (1964) (abuse 
determined by complex facts of each individual case); United States v. Beaty, 465 
F.2d 1376, 1378-79 (9th Cir. 1972) (no abuse where court grants one day continuance 
after defendant asked for 10 days).

744 See, e.g., United States v. Spoonhunter, 476 F.2d 1050, 1055-56 (10th Cir. 1973) 
(no abuse to deny continuance where Government made good faith effort to locate 
witnesses and other alibi witnesses were available to testify); United States v. Lewis, 
472 F.2d 252, 255 (3d Cir. 1973) (no indication of when missing witnesses would be 
found); Dearinger v. United States, 468 F.2d 1032, 1034-35 (9th Cir. 1972) (defendant 
unsure what witness would say).

743 United States v. Abshire, 471 F.2d 116 (5th Cir. 1972) (appellant also repre
sented for six months by original counsel who was present at trial); rf. United States 
v. Beaty, 465 F.2d 1376,' 1378-79 (9th Cir. 1972).

74G United States v. Keefer, 464 F.2d 1385, 1387 (7th Cir.), cert, denied, 409 U.S. 983 
(1972) (policeman’s testimony would have been inadmissible as hearsay).

747 United States v. Tortora, 464 F.2d 1202, 1206-07 (2d Cir.), cert, denied, 409 U.S. 
1063 (1972). See also United States v. Rosenthal, 470 F.2d 837, 844 (2d Cir. 1972), 
cert, denied, 412 U.S. 909 (1973) (denial of continuance on grounds of unprepared 
and inexperienced counsel upheld); United States v. Ollary, 466 F.2d 545, 546 (4th 
Cir. 1972) (per curiam) (continuance denied although defendant alleged prejudice 
resulting from jury composition; defendant failed to exhaust jury challenges); United 
States v. Jordan, 466 F.2d 99, 101 (4th Cir. 1972), cert, denied, 409 U.S. 1129 (1973) 
(no abuse when continuance refused despite fact that defendant had just learned 
identity of two eyewitnesses on day of trial).

748 28 U.S.C. 1821, 1861-69, 1871 (1970). The statute applies to both grand and 
petit juries and requires that panels for both be selected at random from a cross
section of the community and that there be no discrimination based on race, color, 
religion, sex, national origin, or economic status. Id. §§ 1861-62.

749 U.S. Const, amend. XIV, § 2. Systematic exclusion of racial or ethnic groups
from array of jury violates both the equal protection and due process clauses. See 
Peters v. Kiff, 407 U.S. 493 (1972) (white defendant could challenge his state court

JURY SELECTION

Challenges to Array. Federal standards for jury selection are
governed by the Jury Selection and Service Act of 19 6 8 748 and by con
stitutional safeguards749 * that prevent arbitrary discrimination. In. sev
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eral cases this term defendants alleged that the mismanagement of an 
acceptable federal district jury selection plan, required by the Act, or 
noncompliance of a plan with the Act, led to a denial of the consti
tutional right to a jury selected from a cross-section of eligible persons 
in the community at large, even though intentional exclusion or dis
crimination was not practiced. In United States v. Blair750 the Fourth 
Circuit ruled that the Jury Selection and Service Act of 1968 did not 
require that a master jury wheel be updated continually with the names 
of newly registered voters, but rather that when the wheel is emptied 
and refilled—normally only once every four years—the voter registration 
lists used for that purpose should be updated to include all subsequent 
registrants to “the latest practicable date.” 751 In United States v. Ed
wards752 a federal district jury selection plan required that a separate 
jury wheel be maintained for each of the district’s four divisions. Under 
local rules for the district, all criminal proceedings were commenced 
in one division, with transfer to other divisions available for the con
venience of the parties and witnesses. Between the date of implemen
tation of the plan and the date of defendant’s trial, no criminal cases had 
been transferred to two divisions; consequently, no jurors from those 
divisions had been seated on criminal cases. The Ninth Circuit held 
that this unforeseeable result of the operation of several variables on 
the interaction of the plan and local rules was not a violation of the 
statute.753

conviction on grounds that Negroes had been excluded from the jury). Before Peters 
almost all federal and state courts held that exclusion of a class from jury service 
is subject to challenge only by a member of the excluded class. Id. at 496-97 n.4; 
see Ferguson v. Dutton, 477 F.2d 121 (5th Cir. 1973) (per curiam).

750470 F.2d 331 (5th Cir. 1972).
751/¿f. at 335-37; see United States v. Arroyave, 477 F.2d 157, 160 (5th Cir. 1973) 

(failure to update wheel not tantamount to exclusion of youth and Latin Americans); 
United States v. Gooding, 473 F.2d 425, 429 (5th Cir.), cert, denied, 93 S. Ct. 2752 
(1973) (failure to update master wheel not error). But see United States v. Dukes, 
479 F.2d 324, 326 (5th Cir. 1973) (requirement that wheel be immediately updated 
to include 18 to 21-year-olds).

752 465 p.2d 943 (Qth Cir. 1972).
753 id. at 948.
754 See, e.g.. United States v. Holland, 473 F.2d 907 (4th Cir. Jan. 26, 1973) (Crim. 

No. 72-1861) (unpublished opinion) (per curiam) (more than bald allegations of 
discrimination necessary); Mock v. Rose, 472 F.2d 619, 620-21 (6th Cir. 1972) (evi
dence contradicted claim of exclusion of Negroes); United States v. McIntyre, 467 
F.2d 274, 276-77 (8th Cir. 1972), cert, denied, 410 U.S. 911 (1973) (defendant failed 
to show selection process discriminatory); United States v. Smith, 464 F.2d 194, 197 

A defendant who raises a constitutional challenge to the jury array 
must substantiate his allegation of discrimination in order to merit an 
evidentiary hearing or a reversal.754 A prima facie case of discrimination 
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is not made merely by proof of disparity between the percentage of 
an identifiable group in the population and the percentage of that group 
actually chosen for jury duty;755 hence, the defendant must show that 
more than coincidental numbers of previous panels were constituted 
similarly.756 Even if the defendant can demonstrate exclusion, he also 
may be required to show that the group excluded was a recognizable 
class against whom discrimination in jury selection is prohibited.757 758 In 
Blackwell v. Thomas1™ the Fourth Circuit ruled that where the nature 
of state jury selection procedures presents an opportunity for systematic 
exclusion of a class of persons, an evidentiary exploration is required 
to determine if discrimination has occurred.759 760 In United States v. 
Olson1™ the Eighth Circuit rejected the argument that the twenty-sixth 
amendment rendered the federal statutory requirement that jurors be 
21-years-old unconstitutional and that the right to vote must be followed 
constitutionally by the right to jury service.761
(10th Cir.), cert, denied, 409 U.S. 1066 (1972) (defendant’s allegations of discrimina
tion against Indians unsupported).

755 See Wright v. Smith, 474 F.2d 349, 352 (5th Cir. 1973) (source comprised of all 
individuals who filed county property tax returns not racially biased). But see Gibson 
v. Blair, 467 F.2d 842, 844 (5th Cir. 1972) (prima facie case of discrimination estab
lished when defendant demonstrated significant difference in percentage of eligible 
blacks in population and percentage chosen for jury service). The Wright court dis
tinguished Gibson by noting that in the latter case the court did not consider whether 
a prima facie case had been established, but rather whether the state trial court 
erroneously had excluded all evidence except that tending to show intentional dis
crimination. 474 F.2d at 352 n.10. See also Smith v. Yeager, 465 F.2d 272 (3d Cir.), 
cert, denied, 409 U.S. 1076 (1972). In Smith the court held that a statistical under
representation of Negroes on juries plus an opportunity for racial discrimination in 
the “key man” system for grand jury selection, combined to make out a prima facie 
case of denial of equal protection. Id. at 278, 281. The theory of the “key man” system 
is to find strategically located persons who can suggest capable people for jury duty. 
Id. at 276.

75(5 United States v. McIntyre, 467 F.2d 274, 276-77 (8th Cir. 1972), cert, denied, 
410 U.S. 911 (1973).

757 Bradley v. Texas, 470 F.2d 785, 789 (5th Cir. 1972) (women with children under 
18 not a distinct identifiable class); United States v. Ross, 468 F.2d 1213, 1215-19 (9th 
Cir. 1972), petition for cert, filed, 42 U.S.L.W. 3007 (U.S. May 4, 1973) (No. 72- 
1493) (persons aged 21 to 24 not an identifiable class); see United States v. Olson, 
473 F.2d 686, 688 (8th Cir.), cert, denied, 412 U.S. 905 (1973) (exclusion of persons 
aged 18 to 20 does not render jury list non-representative of the community).

758 476 F.2d 443 (4th Cir. 1973).
™Qld. at 447. The South Carolina statute in question called for jury commissioners 

to prepare annually a jury list from the enrollment book of qualified electors. Since 
the statute required only that two out of every three electors be included on the jury 
list but did not provide a standard for selection, inadvertent or even deliberate ex
clusion could occur. Id. at 444; see S.C. Code Ann. §§ 38-52 (1962).

760 473 F.2d 686 (8th Cir.), cert, denied, 412 U.S. 905 (1973).
761 Id. at 687-88. Contra, United States v. Dukes, 479 F.2d 324, 326 (5th Cir. 1973). 

See also United States v. Ross, 468 F.2d 1213, 1215 (9th Cir. 1972).
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Scope and Manner of Voir Dire. Rule 24(a) of the Federal
Rules of Criminal Procedure grants a trial court broad discretion to 
determine how prospective jurors will be examined. The judge may 
refuse to allow defense counsel to conduct the voir dire and may ex
amine prospective jurors himself.762 Where the court elects to conduct 
the voir dire, it cannot arbitrarily refuse to ask questions that the defend
ant has submitted for the court to ask on his behalf.763 However, on 
appeal the defendant must show that his rejected questions would have 
revealed a possibility of prejudice on the part of the prospective jurors.764 
The trial judge also has broad discretion in determining whether a 
prospective juror’s answer to a question merits a dismissal for cause.765 766

762 See United States v. Peterson, 475 F.2d 806, 812 (9th Cir. 1973); United States 
v. Erickson, 472 F.2d 505, 508 (9th Cir. 1973); United States v. Addington, 471 F.2d 
560, 569-70 (10th Cir. 1973).

763 United States v. Lewin, 467 F.2d 1132, 1136-39 (7th Cir. 1972) (reversible error 
committed when judge failed to ask questions about involvement with agencies employ
ing government’s chief witnesses). But cf. United States v. Cockerham, 476 F.2d 542, 
543-44 (D.C. Cir. 1973) (per curiam) (rejection of defendant’s questions on the in
sanity defense not error in view of careful examination conducted by the court).

See United States v. Robinson, 475 F.2d 376, 380-81 (D.C. Cir. 1973) (defendant’s 
questions on self-defense should have been asked but no showing of possible prejudice); 
United States v. Crosson, 462 F.2d 96, 104 (9th Cir.), cert, denied, 409 U.S. 1064 
(1972) (judge’s questions assured that jurors were impartial).

765 Sec United States v. Ploof, 464 F.2d 116, 118 & n.4 (2d Cir.), cert, denied, 409 
U.S. 952 (1972).

766 409 U.S. 524 (1973).
767 id. at 525-26. The trial judge refused to ask any of the petitioner’s questions 

although he did ask three general questions, all required by state law, concerning bias, 
prejudice, and partiality. Id. at 526; see S.C. Code Ann. § 38-202 (1962).

768 409 U.S. at 527. Three circuits this term grappled with the same question in cases 
decided before Ham. See United States v. Leftwich, 461 F.2d 586, 588-89 (3d Cir.), 
cert, denied, 409 U.S. 915 (1972) (judge’s questions on impartiality adequately covered 
the issue of prejudice, though he did not ask specifically about racial prejudice). 
Compare United States v. Rivers, 468 F.2d 1355 (4th Cir. 1972) (per curiam), cert, 
denied, 411 U.S. 969 (1973) (harmless error for judge to fail to ask questions on racial 
prejudice of jurors) with United States v. Robinson, 466 F.2d 780, 781-82 (7th Cir. 
1972) (reversible error to fail to ask defendant’s questions concerning racial prejudice).

In a case decided after Ham, the Fourth Circuit held that a trial judge who did ask

In Ham v. South Carolina1™ the trial judge refused to examine poten
tial jurors on voir dire as to possible prejudice based on petitioner’s 
race and beard. The petitioner, a bearded Negro civil rights worker, 
was tried on charges of possession of marijuana in violation of state 
law and had made a timely request of the trial judge to ask potential 
jurors certain questions designed to elicit any racial prejudice or preju
dice against beards.767 A unanimous Supreme Court held that the due 
process clause of the fourteenth amendment required the judge to 
interrogate the jurors on the specific issue of racial bias.768 However, 
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a majority of the Court held the judge’s refusal to inquire into preju
dice against beards was not a constitutional error.769 *

prospective jurors a question about racial bias was not required to phrase the question 
in the particular manner requested by the defendant. United States v. Atkinson, 
----F.2d------(4th Cir. Feb. 19, 1973) (Crim. No. 72-2297).

769 409 U.S. at 528.
770472 F.2d 340 (7th Cir. 1972), cert, denied, 410 U.S. 970 (1973).
771 Id. at 367.
772 Id. at 369-70, 377. See generally United States v. Harris, 472 F.2d 134 (6th Cir. 

1972). In Harris two persons already on another jury were selected for defendant’s 
jury. Defendant’s attorney was also an attorney in the other trial. The court, in revers
ing Harris’ conviction, noted that an inherent conflict of interest problem tainted the 
jury selection process. Id. at 135-36.

773 Fed. R. Crim. P. 24(b). There is no constitutional right to peremptory challenge. 
Stilson v. United States, 250 U.S. 583, 586 (1919).

774470 F.2d 751 (5th Cir. 1972).
775 /^. at 755.
776 fed. r. Crim. P. 24(b).
777 See United States v. Franklin, 471 F.2d 1299, 1300 (5th Cir. 1973) (two de

fendants each received five peremptory challenges); United States v. Williams, 463 
F.2d 393, 394 (10th Cir. 1972) (judge within discretion in denying additional peremp
tory challenges).

In United States v. Dellinger1™ the Seventh Circuit, concerned that 
the procedure used for testing impartiality create a reasonable assurance 
that prejudice would be discovered if present, found insufficient the 
general question whether there was any reason a juror could not be 
fair and impartial.771 The court held that inquiries into jurors’ attitudes 
toward dissent and war protest, differing life styles, law enforcement 
officers, and into the effect of pretrial publicity, were required in order 
to provide the defendant with reasonable guidance in exercising chal
lenges.772

Peremptory Challenges. Rule 24(b) provides a defendant or
defendants with 10 peremptory challenges in felony cases773 * but does 
not prescribe the manner in which the trial court should allow exercise 
of the peremptory challenges. In United States v. Sams11* the Fifth 
Circuit reversed a conviction where a visiting judge had changed the 
method of selecting the jury from the local custom. The visiting judge 
gave no notice of the change, and the circuit court reasoned that be
cause a standing rule of the district was not followed, defense counsel 
was misled by the changes and was not allowed what he understood 
would be his customary peremptory challenges.775 Where there are 
multiple defendants, rule 24 provides that the court may allow addi
tional peremptory challenges and decide whether such are to be exer
cised separately or jointly.776 Such procedural decisions are left to the 
court’s sound discretion.777
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General Conduct of Trial

CONDUCT OF THE TRIAL JUDGE

During the Trial. The conduct of the judge in a criminal trial
should effectuate the defendant’s constitutional guarantee of a fair and 
impartial verdict by a jury of his peers.778 779 In United States v. Bates1™ 
the Fifth Circuit reversed a conviction where the trial judge, within the 
hearing of the jury, ordered the arrest of a witness and directed the 
prosecutor to file perjury charges.780 The witness had changed his testi
mony on the stand from a version favorable to the defense’s interpretation 
of events to testimony more consistent with the prosecution’s version.781 
Even though the trial judge later instructed the jury that it was the 
sole judge of witness credibility, the circuit court held that the judge’s 
actions had infringed upon the jury’s determination of credibility and 
denied the defendant a fair trial.782

778 See ABA Code of Judicial Conduct No. 3A. See generally Alschuler, Court
room Misconduct by Prosecutors and Trial Judges, 50 Texas L. Rev. 629, 677-735 
(1972).

779 468 F.2d 1252 (5th Cir. 1972).
™®ld. at 1254-55; see United States v. Anderson, 468 F.2d 440, 442-43 (5th Cir. 

1972) (judge recommended that counsel explain penalty for perjury to defendant).
781 468 F.2d at 1254-55. The judge’s remarks had the effect of favoring belief of the 

latter version. Id. at 1255.
782 Id. at 1252. To constitute error, there must be a showing of prejudice to the 

defendant. See, e.g., United States v. Quinn, 467 F.2d 624, 625-27 (8th Cir. 1972) 
(judge’s comment that it was inappropriate for counsel to state that his Indian client 
felt like a “foreigner” did not show bias); United States v. Carrion, 463 F.2d 704, 
707-09 (9th Cir. 1972) (judge’s caustic remarks to defense counsel cured by cau
tionary instruction; similar remarks made to prosecutor); United States v. Schrenzel, 
462 F.2d 765, 774 (8th Cir.), cert, denied, 409 U.S. 984 (1972) (judge’s statement im
plying that alleged crime in fact had occurred was cured by statement to disregard).

783 See Glasser v. United States, 315 U.S. 60, 82-83 (1942). See also Quercia v. 
United States, 289 U.S. 466, 469-70 (1933); ABA Standards Relating to the Function 
of the Trial Judge No. 1.1 (1972).

784 See, e.g., United States v. May, 478 F.2d 238, 239 (5th Cir. 1973) (per curiam); 
United States v. Aguiar, 472 F.2d 553, 555 (9th Cir. 1972) (per curiam); United States 
v. Watson, 466 F.2d 549, 550 (5th Cir. 1972); Bryant v. United States, 462 F.2d 433, 
436 (8th Cir. 1972).

785 See Quercia v. United States, 289 U.S. 466, 470-71 (1933); United States v. 
Williams, 473 F.2d 507, 510 (5th Cir. 1973).

In proper cases, the judge has a responsibility to take an active role 
to protect fully the rights of the defendant and to ensure that testimony 
is understandable.783 Thus, the judge may assist in the questioning of 
witnesses784 and may comment upon the evidence.785 However, the 
judge must exercise extreme caution since misstatements or even his 
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demeanor may jeopardize the defendant’s right to a fair trial.786 787 In 
United States v. Brando in™1 in which the defendant’s intent was at issue, 
a conviction was overturned because the trial judge stated that evidence 
showed beyond a doubt that the defendant had planned an arrangement 
to misrepresent the financial condition of his company.788 The Eighth 
Circuit held that the judge’s conclusory statement was tantamount to an 
expression of guilt,789 which denied the right to trial by jury.790 The 
judge’s cautionary instructions that the jurors were free to disregard 
his comments on the evidence were insufficient to cure the error.791

786 See, e.g., United States v. Jacobo-Gil, 474 F.2d 1213, 1216 (9th Cir. 1973) (judge 
inaccurately summarized defendant’s testimony); United States v. Dellinger, 472 F.2d 
340, 385-91 (7th Cir. 1972), cert, denied, 410 U.S. 970 (1973) (demeanor of judge 
throughout trial was prejudicial to defendants); United States v. Jacquillon, 469 F.2d 
380, 387-88 (5th Cir. 1972) (judge’s comments did not identify him with prosecution).

787 479 F.2d 830 (8th Cir. 1973).
788 Id. at 833.
789 Id. at 833-34.
790 Id. at 837.
791 Id. at 836-37. In dissent, Chief Judge Matthes stated that where matters were 

proven beyond doubt at trial, the judge should be able to so indicate to the jury. See 
id. at 840-41 (Matthes, C.J., dissenting).

To constitute reversible error, the judge’s comments must be prejudicial to the 
defendant. See, e.g., United States v. Galardi, 476 F.2d 1072, 1075-76 (9th Cir. 1973), 
cert, denied, 42 U.S.L.W. 3197 (U.S. Oct. 9, 1973) (judge’s comments to defense coun
sel were justified); United States v. Mahanna, 461 F.2d 1110, 1113-15 (8th Cir. 1972) 
(judge’s comments attempting to assist defendant only minor error); United States v. 
Leftwich, 461 F.2d 586, 590-91 (3d Cir. 1972) (judge’s remark about crime in Newark 
not prejudicial to black defendants). Thus, the comments must be heard by the jury 
before they can be considered as grounds for reversal. See, e.g., United States v. 
Kimbrell, 470 F.2d 280, 282 (5th Cir. 1972) (per curiam) (caustic comments by judge 
to defendant at sentencing); United States v. White, 470 F.2d 170, 175-76 (7th Cir. 
1972) (comments made by judge at sentencing); United States v. Hykel, 463 F.2d 
1192, 1193 (3d Cir. 1972) (per curiam) (comments made out of hearing of jury).

792 See United States v. Riggs, 470 F.2d 505, 506 (4th Cir. 1972) (per curiam) 
(judge’s sharp questioning did not prejudice defendant).

793 See United States v. Arroyave, 477 F.2d 157, 160-61 (5th Cir. 1973) (judge’s
statement suggesting guilt was not prejudicial in context of record and later jury 
instruction); United States v. Simpkins,----F.2d------,---- (4th Cir. Aug. 29, 1972)
(Crim. No. 72-1262, at 2-3) (per curiam) (judge’s questions did not impair defendant’s 
right to a fair and impartial trial); United States v. Esse, 468 F.2d 1070, 1072 (5th Cir. 
1972) (per curiam) (judge’s remark harmless in context of entire trial).

The Ninth Circuit seeks to determine whether the judge’s questioning of witnesses 
has created a courtroom climate that is in any way unfair to the defendant. See United 
States v. Carrion, 463 F.2d 704, 707-09 (9th Cir. 1972).

It is within the judge’s discretion to question witnesses if such ques
tioning by the bench is necessary to promote a just determination at 
trial.792 In determining whether the trial judge has abused that discre
tion, appellate courts examine the record to determine if judicial con
duct, weighed in the context of the entire trial, precluded a fair trial,793 
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or whether the defendant suffered prejudice from judicial action.794 Con
victions have been reversed where the judge asked as many questions as 
the defense and three times as many as the prosecution;795 where the 
judge’s vigorous questioning of defense witnesses, contrasted with his 
infrequent interruption of prosecution witnesses, seemed to indicate 
his views as to the credibility of witnesses;796 where the trial judge made 
repeated and unwarranted intrusions into the examination of witnesses;797 
and where the judge on several occasions angrily interrupted a defense 
alibi witness.798

794 See United States v. Pellegrino, 470 F.2d 1205, 1206-08 (2d Cir. 1972), cert.
¿ewW, 411 U.S. 918 (1973).

795 United States v. DeSisto, 289 F.2d 833, 834-35 (2d Cir. 1961).
796 United States v. Nazzaro, 472 F.2d 302, 310 (2d Cir. 1973).
797 United States v. Mitchell,---F.2d----- ,---- (6th Cir. Oct. 30, 1972) (Crim. No.

72-1236, at 1-2) (per curiam).
798 United States v. Fernandez, 480 F.2d 726, 737-38 (2d Cir. 1973).
799 See Fed. R. Crim. P. 30.
800 See United States v. Mendoza, 473 F.2d 692, 699-701 (5th Cir. 1972).
801 Fed. R. Crim. P. 17 (a).
802 See United States v. Moudy, 462 F.2d 694, 697-99 (5th Cir. 1972); Fed. R. Crim. 

P. 17, Comment.
803 Fed. R. Crim. P. 17(b).
804 462 F.2d 694 (5th Cir. 1972).

at 697-98; see United States v. McCray,----F.2d------ (10th Cir. Nov. 6,
1972) (Crim. No. 72-1371) (defendant must demonstrate materiality of proposed wit
nesses testimony). Motions for mistrial also are subject to the trial judge’s discretion. 
United States v. Faulkenberry, 472 F.2d 879, 882 (9th Cir. 1973).

Rule 30 of the Federal Rules of Criminal Procedure requires a trial 
judge to inform the defendant of his rulings on requests for specific in
structions when such requests have been made in a timely fashion.799 
Failure to comply with rule 30 is grounds for reversal.800 Rule 17 re
quires the clerk of the court to issue subpoenas upon request.801 Prior 
to 1966, rule 17(b) left the issuance of subpoenas requested by a de
fendant to the discretion of the trial judge,802 but the rule was amended 
in that year to make issuance mandatory upon “a satisfactory showing 
that the defendant is financially unable to pay the fees of the witness 
and that the presence of the witness is necessary to an adequate de
fense.” 803 804 In reversing a conviction in United States v. Moudy,SQi the 
Fifth Circuit held that while amendments to the rule leave some discre
tion to the trial judge, he must issue the subpoena unless the Government 
makes a showing of frivolousness or abuse of process.805

Disqualification of Trial Judge. In order to request the dis
qualification of a trial judge under federal law, the defendant must file 
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a timely affidavit alleging bias or prejudice.806 The trial judge has a 
responsibility not to disqualify himself if he is not in fact prejudiced.807 
However, where the affidavit contains sufficient allegations of prejudice, 
it is error for the trial judge to fail to disqualify himself.808 It is not 
automatically prejudicial for a judge to preside at more than one trial 
of a particular defendant on the same or related charges.809 810 In United 
States v. CrovedislQ the Seventh Circuit upheld the trial judge’s denial of 
a motion to excuse where he had previously presided at defendant’s 
trial on a similar charge resulting in a conviction which subsequently 
was reversed.811

806 28 U.S.C. § 144 (1970). See generally id. § 455; ABA Code of Judicial Conduct 
No. 3C; Note, Disqualification of Judges for Bias in the Federal Courts, 79 Harv. L. 
Rev. 1435 (1966). The affidavit must be made by a party. United States ex rel. Wilson 
v. Coughlin, 472 F.2d 100, 104 (7th Cir. 1973) (affidavit of attorney insufficient).

807 See United States v. Ming, 466 F.2d 1000, 1003-04 (7th Cir.), cert, denied, 409 
U.S. 915 (1972).

808 See United States v. Womack, 454 F.2d 1337, 1340-41 (5th Cir. 1972). In Hoffa 
v. United States the Sixth Circuit found the mere fact that a judge sat for the second 
time in the defendant’s case was insufficient to show the requisite prejudice. 471 F.2d 
391, 393-94 (6th Cir. 1972), cert, denied, 42 U.S.L.W. 3199 (U.S. Oct. 9, 1973).

The District of Columbia Circuit this term held that though it was not plain error 
for a judge to sit without a jury in a criminal trial after he had heard of an offer to 
plead guilty, it would be preferable that he excuse himself or insist upon a jury trial. 
United States v. Walker, 473 F.2d 136, 137-38 (D.C. Cir. 1972). The trial judge must 
disqualify himself from any case in which he has been counsel. 28 U.S.C. § 455 (1970). 
Disqualification is not required, however, where the judge has been of counsel in a 
related but different case. Gravenmier v. United States, 469 F.2d 66, 67 (9th Cir. 
1972). But cf. Gay v. United States, 411 U.S. 974, 975 (1973) (Douglas, J., dissenting 
to denial of cert.) (while Assistant United States Attorney, judge had signed govern
ment’s brief on prior appeal of petitioner). See generally ABA Code of Judicial Con
duct No. 3C.

809 Rules of the district and circuit courts vary7 on whether a judge should sit in 
subsequent cases. For instance, the Northern District of Illinois requires that wherever 
possible the same judge should sit in all subsequent cases, while the Third Circuit has 
a rule which indicates that the same judge should not sit in cases over which he pre
viously has presided. Compare N.D. III. R. 10 with 3d Cir. R. 16.

810 467 F.2d 1032 (7th Cir. 1972).
811 Id. at 1038-39; see United States v. Small, 472 F.2d 818, 820-22 (3d Cir. 1972).. 

The Supreme Court has stated that it is “error of the clearest kind” for the trial judge 
to read a presentence report before the verdict is announced; however, the Court has 
never addressed the problem of retrials involving the judge who initially read the 
report. See Gregg v. United States, 394 U.S. 489 (1969).

812 See United States v. Simmons, 476 F.2d 33 (9th Cir. 1973).

Absent a showing of prejudice to the defendant, the selection of a 
new judge to preside at trial, should such an appointment become neces
sary, rests with the local court.812 Where illness required the selection 
of a new judge, the Ninth Circuit found no error when the selection was 
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made in a manner other than that prescribed by local court rules since 
the defendant had suffered no prejudice.813

813 Id. at 35-36. See also United States v. Taylor, 469 F.2d 284, 285 (3d Cir. 1972)
(per curiam) (no prejudice where new judge ruled on post-trial motions). Judges 
are immune from civil damage suits arising from their judicial conduct. See Frist v. 
Haynsworth, 474 F.2d 1341 (4th Cir. Apr. 4, 1973) (Crim. No. 72-2052, at 4) (un
published opinion) (per curiam); Starkey v. Maxwell,----F.2d------,---- (4th Cir.
Aug. 18, 1972) (Crim. No. 72-1164, at 4) (per curiam); Alschuler, supra note 778, at 
638 (1972).

814 See Alschuler, supra note 778, at 638 (1972).
815 See Berger v. United States, 295 U.S. 78, 88 (1935).
816See United States v. Webb, 463 F.2d 1324, 1328 (5th Cir.), cert, denied, 409 U.S. 

986 (1972). Without an objection the courts may consider only improprieties which 
constitute “plain error” under rule 52(b) of the Federal Rules of Criminal Procedure. 
Id.; see United States v. Briggs, 457 F.2d 908, 912 (2d Cir. 1972) (no objection; re
versal only when remarks of prosecutor are “extremely inflammatory and prejudicial”).

817See United States v. McKee, 462 F.2d 275, 277 (2d Cir. 1972) (improper comment 
on defendant’s.hiring a famous attorney).

818 See, e.g., United States v. Kung How Fong, 475 F.2d 189, 190 (9th Cir. 1973) 
(per curiam) (though “out of bounds,” statements were not prejudicial); United 
States v. McPhatter, 473 F.2d 1356, 1359 (5th Cir. 1973) (government misstatement did 
not prejudice defendant); United States v. Projansky, 465 F.2d 123, 138 (2d Cir.), 
cert, denied, 409 U.S. 1006 (1972) (test is whether errors denied defendant a fair 
trial). The Tenth Circuit has stated that questionable remarks by a prosecutor will 
not warrant reversal “unless misconduct on the part of the prosecution can be said 
to have influenced the jury’s verdict.” United States v. Hodges, 480 F.2d 229, 234 
(10th Cir. 1973). The demeanor of the prosecutor in making numerous questionable 
comments about the dress and conduct of defendants and their attorneys may be pre
judicial error which would require reversal. See United States v. Dellinger, 472 F.2d 
340, 385-91 (7th Cir. 1972), cert, denied, 410 U.S. 970 (1973). The burden is on ap

CONDUCT OF THE PROSECUTOR

Statements Made During Trial. No precise standard for de
termining whether improper prosecutorial statements made at trial re
quire reversal has been articulated.814 Generally, however, a prejudicial 
statement which may have had a substantial influence upon the jury 
will require close review of the entire prosecutorial role at the trial.815 
To ensure a complete review of questionable prosecutorial statements, 
defense counsel must object at the time the statement is made.816 If an 
objection is lodged at the time of the statement, the court will examine 
the prosecutor’s words in the context of the entire trial.817 However, 
unless the statement has prejudiced the defendant’s chance to receive 
a fair trial, the conviction will be affirmed.818

During examination of witnesses, the prosecution’s statements must 
not raise any prejudicial or improper subject which would infringe
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an arson conviction for throwing
the right of the defendant to a fair trial.819 The Fifth Circuit recently 

an incendiary device dur
ing a time of racial turmoil despite the trial judge’s admonition to the 
jury to disregard the prosecutor’s use of the expression “Burn, baby, 
burn.” 820 The appellate court reasoned that the statement was so 
prejudicial in the context of the entire trial that it eliminated the de
fendant’s chances for a fair verdict regardless of how strongly the 
judge had cautioned the jury.821

pellant to prove that he suffered prejudice. See South Dakota v. Long, 465 F.2d 65, 
71-72 (8th Cir. 1972).

819 To determine whether prejudice has occurred, the court considers “the close
ness of the case, the centrality of the issue affected by the error, and the steps taken 
to mitigate the effects of the error.” Gaither v. United States, 413 F.2d 1061, 1079 
(D.C. Cir. 1969); see, e.g., United States v. Wheeler, 473 F.2d 907, 908 (4th Cir. 1973) 
(per curiam) (prosecutor demanded that defense counsel produce documents); United 
States v. de la Huerta, 469 F.2d 285, 287-88 (9th Cir. 1972) (per curiam) (trial was 
fair where defendant only “suggested” he had been prejudiced); United States v. 
Seiffert, 463 F.2d 1089 (5th Cir. 1972) (language indicating racial prejudice not so 
prejudicial as to deny fair trial).

820 United States v. Haynes, 466 F.2d 1260, 1264-67 (5th Cir. 1972).
821 Id. at 1265-67.
822 Sec, e.g., United States v. Haynes, 466 F.2d 1260, 1267 (5th Cir. 1972) (prose

cutor’s comment during questioning of witness clearly prejudicial); United States 
ex rel- Nelson v. Zelker, 465 F.2d 1121, 1123 (2d Cir.), cert, denied, 409 U.S. 1045 
(1972) (prosecutor’s comments and questions did not approach required level of 
prejudice); United States v. Kerr, 464 F.2d 1367, 1373 (6th Cir. 1972) (improper 
questioning by prosecutor not “pronounced and persistent”).

823 United States v. Gray, 468 F.2d 257, 259 (3d Cir. 1972) (en banc).
824 391 U.S. 123 (1968).
825 336 U.S. 440, 453 (1949) (Jackson, J., concurring),
826 468 F.2d at 260-63. Cautionary instructions will cure potential error in a prose

cutor’s statement during cross-examination in certain cases. See United States v. Lines, 
461 F.2d 282, 283-84 (8th Cir.), cert, denied, 409 U.S. 986 (1972) (trial judge struck 
testimony, reprimanded prosecutor, and admonished jury that prosecutor had pre
sented no proof on prejudicial issues; no plain error not to sua sponte declare mistrial 
where government’s case very strong and defendant did not move for mistrial).

In cases of prosecutorial misconduct during the examination of wit
nesses, plain error is required before a conviction will be overturned.822 
The Third Circuit, sitting en banc, found plain error and reversed a 
bank robbery conviction where the prosecutor had asked the defendant 
during cross-examination: “You say your wife was killed. You killed 
her, didn’t you?” 823 824 825 At the time the prosecutor asked the question, the 
trial judge offered a cautionary instruction to the jury, but the circuit 
court, relying upon Bruton v. United States*2* and Justice Jackson’s 
concurrence in Krulevdtcb v. United States*2^ found plain error and 
remanded for a new trial.826
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During both opening and closing arguments to the jury the prosecutor 
is permitted somewhat more latitude in his statements,827 although the 
test is still whether the defendant’s chance to receive a fair jury verdict 
has been prejudiced by the prosecutor’s statements.828 A court will find 
reversible error if there was a prejudicial argument which could have 
influenced the jury’s verdict.829 The Ninth Circuit this term reversed 
a conviction where the prosecutor explained pretrial and grand jury 
procedures to the jury in his closing argument.830 The court said his 
purpose only could have been to persuade the jury that the defendant 
would not have been indicted unless he was guilty.831

827 See, e.g., United States v. Sanchez-Rodriguez,----F.2d----- ,---- (9th Cir. Mar. 7,
1973) (Crim. No. 72-2900, at 3-4) (prosecutor mentioned facts not in evidence); 
United States v. Miller, 478 F.2d 1315, 1317-18 (2d Cir. 1973) (judge’s corrective 
action cured prosecution error asking favor of jury); United States v. Van Orden, 
469 F.2d 461, 464-65 (3d Cir. 1972) (prosecutor expressed personal belief in defendant’s 
guilt); United States v. Gorostiza, 468 F.2d 915, 916 (9th Cir. 1972) (per curiam) 
(both defense and prosecution allowed reasonable latitude in closing arguments); 
Newell v. Slayton, 468 F.2d 888, 889-90 (4th Cir. 1972) (comment permitted on de
fendant’s failure to call witnesses); United States v. James, 466 F.2d 475, 477 (D.C. 
Cir. 1972) (per curiam) (prosecutor’s description of defendant as a “monster” not 
plain error due to the context in which comment made); United States v. Tottora, 
464 F.2d 1202, 1207 (2d Cir.), cert, denied, 409 U.S. 1063 (1972) (rhetorical question 
about pulling trigger within the limits of fair argument). See also ABA Standards 
Relating to the Prosecution Function and the Defense Function §§ 5.8(d), 5.9 
(Approved Draft, 1971).

828 See note 819 supra and accompanying text.
829 See Chapman v. California, 386 U.S. 18, 22-24 (1967) (prosecutor’s comments on 

defendant’s failure to testify constitute reversible error); United States v. McCarthy, 
473 F.2d 300, 304-05 (2d Cir. 1972) (prosecutor’s comment on defendant’s refusal to 
show tattoo was harmless).

830 United States v. Cummings, 468 F.2d 274, 277-78 (9th Cir. 1972).
831 Id.; see Hall v. United States, 419 F.2d 582, 587 (5th Cir. 1969) (statement “we 

prosecute only the guilty” was reversible error).
832 See Chapman v. California, 386 U.S. 18, 22-24 (1967); Griffin v. California, 380 

U.S. 609, 613-15 (1965); United States v. Gainey, 380 U.S. 63, 70-71 & n.7 (1965); 
Sandoval v. Rodriguez, 461 F.2d 1097, 1099-1100 (10th Cir. 1972).

833477 F.2d 357 (6th Cir. 1973).
834 Id. at 360-61. A passing reference to failure to give evidence will not require 

reversal where the judge gives a cautionary instruction. See, e.g., United States v. 
Rodriguez-Sandoval, 475 F.2d 542, 544 (1st Cir. 1973) (no substantial prejudice from 
prosecutor’s remarks; cautionary instruction); United States v. Lomprez, 472 F.2d 860,

Generally, the prosecutor’s comments on a defendant’s failure to take 
the stand, whether explicit or implied, will constitute plain error and 
require reversal.832 * For example, in United States v. Kilpatrick^ the 
Sixth Circuit reversed a conviction for unlawful possession of untaxed 
distilled spirits where the prosecutor had stated in closing argument that 
the defendant was guilty and that the defense had to prove him inno
cent.834 Similarly, in a habeas corpus proceeding stemming from a New 
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Mexico burglary conviction, the Tenth Circuit in Deats v. Rodriguez^ 
ruled that the prosecutor’s comment on the defendant’s silence at arrest 
was plain error which required reversal despite the absence of an objec
tion by the defense attorney.836

In determining whether the prosecution has committed reversible error 
in its argument, the appellate courts allow more latitude for specific 
responses to defense counsel statements.837 The Tenth Circuit held 
recently that a prosecutor may, without impairing the rights of a de
fendant who has chosen not to take the stand and in response to a defense 
challenge to a key government witness, call to the jury’s attention that 
evidence in the case is uncontradicted.838 And the First Circuit has 
863-64 (7th Cir. 1972), cert, denied, 411 U.S. 965 (1973) (improper comment cured 
by cautionary instruction); United States v. Goodwin, 470 F.2d 893, 900 (5th Cir. 
1972), cert, denied, 411 U.S. 969 (1973) (passing reference to fact that evidence is 
uncontradicted not per se prejudicial); United States v. Lipton, 467 F.2d 1161, 1168-69 
(2d Cir.), cert, denied, 410 U.S. 927 (1972) (prejudice cured by instruction); United 
States v. Sanders, 466 F.2d 673 (9th Cir. 1972) (per curiam) (prosecutor’s remarks 
could not be construed as comment on failure to take stand).

835477 p.2d 1023 (10th Cir. 1973).
83(5 Id. at 1024-25. Comments by the prosecutor in impermissible areas, such as de

fendant’s choosing to remain silent or personal belief in defendant’s guilt, may be 
cured by strong cautionary instructions. See United States v. Fiorella, 468 F.2d 688, 
692 (2d Cir. 1972) (prosecutor’s speculation on defendant’s status in underworld); 
United States v. Martinez, 466 F.2d 679, 683 (5th Cir. 1972) (called defendant a 
“fixer”); United States v. Hersh, 464 F.2d 228, 231-32 (9th Cir.) (per curiam), cert, 
denied, 409 U.S. 1008 (1972) (prosecutor referred to evidence not introduced at trial); 
cf. United States v. Tropeano, 476 F.2d 586, 588 (1st Cir. 1973) (the lesson for prose
cutors: “ ‘I believe’ is a dirty verb”).

The First Circuit reversed a first degree murder conviction where the prosecutor 
expressed his personal belief that defendant was guilty and implied to the jury that 
defendant had offered to plead guilty. DeChristoforo v. Donnelly, 473 F.2d 1237 (1st 
Cir. 1973). The court found that the breach of the rule against a prosecutor’s offering 
his personal opinion about guilt was “unmistakeable and clear” and that the effect of 
these two errors in argument was to deny the defendant a fair trial. Id. at 1238-41.

83 7See, e.g., United States v. Hodges, 480 F.2d 229, 234 (10th Cir. 1973) (prosecutor 
may rebut defense argument); United States v. Casteel, 476 F.2d 152, 155-56 (10th 
Cir. 1973) (comment on defendant’s failure to call friend as witness was responsive 
to defense remarks); United States v. Gillis, 474 F.2d 4, 5 (9th Cir. 1973) (per curiam) 
(prosecutor’s comments invited by defense counsel); United States v. Pizzi, 470 F.2d 
681, 682-83 (3d Cir. 1972) (per curiam) (prosecutor may take liberties when defense 
counsel does); United States v. Michals, 469 F.2d 215, 217 (10th Cir. 1972) (prosecutor 
may respond to anything said in defense argument); United States v. Lipton, 467 
F.2d 1161, 1168-69 (2d Cir.), cert, denied, 410 U.S. 927 (1972) (fair rejoinder to de
fense counsel’s argument); United States v. Sanders, 466 F.2d 673 (9th Cir. 1972) (per 
curiam) (implied comment on defendant’s failure to take stand was response to de
fense argument); United States v. Scalia, 464 F.2d 1301, 1302-03 (3d Cir. 1972) (per 
curiam), cert, denied, 410 U.S. 933 (1973) (statement favoring government was re
sponsive) .

838 See Robbins v. United States,----F.2d----- ,---- (10th Cir. Mar. 30, 1973) (Crim.
No. 72-1630, at 6). The court ruled that the prosecutor could respond to a defense 
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affirmed a conviction, though the prosecutor had alluded in argument 
to defendant’s failure to take the stand; the court found that such an 
argument was the only available means of replying to defense arguments 
where the defense had presented no witnesses and had relied solely on 
attacking the prosecution’s key witness.* 839

attack on the credibility of the principal government witness by commenting on de
fendant’s failure to introduce any testimony to refute the government witness. Id. at 
— (Crim. No. 72-1630, at 7).

839 United States v. Kubitsky, 469 F.2d 1253, 1255 (1st Cir. 1972); see United States 
v. Lipton, 467 F.2d 1161, 1168-69 (2d Cir. 1972), cert, denied, 410 U.S. 927 (1973) 
(rejoinder to defense argument proper).

840 See United States v. Dolasco, 470 F.2d 1297, 1299 (3d Cir. 1972) (per curiam) 
(prosecutor’s personal opinion on the facts not plain error); United States v. Marquex, 
462 F.2d 893, 896 (2d Cir. 1972) (not plain error for prosecutor to imply police officers 
always tell the truth).

841 463 F.2d 1324 (5th Cir.), cert, denied, 409 U.S. 986 (1972).
Wld. at 1328.
843 Id.
844 360 U.S. 264, 269 (1959) (when reliability of witness may be determinative of 

guilt or innocence, government’s failure to correct known false impression relevant 
to witness’ credibility requires reversal).

845 373 U.S. 83, 104 (1963) (prosecution’s suppression of evidence favorable to 
accused requires reversal regardless of good or bad faith).

846 405 U.S. 150 (1972). The Supreme Court refused to extend Giglio to disclosure 
of police investigatory work. Moore v. Illinois, 408 U.S. 786, 795 (1972).

847 See 373 U.S. at 87.
848 405 U.S. at 154.

Defense counsel must object to any improper statements during the 
prosecutor’s argument because upon review the appellate courts will 
reverse only for “plain error” when no objection has been made.840 In 
United States v. Webb^1 the Fifth Circuit found that although the 
prosecutor referred to the defendant as a “hoodlum, criminal, Black 
Jesus,” 842 there was no plain error since the statements were based on 
evidence received at the trial.843 844 845 846 Webb illustrates that the defendant 
bears a heavy burden in showing plain error, for it is difficult to imagine 
a more prejudicial description of a man on trial.

Withholding Evidence. The Supreme Court, in a line of cases
which includes Napue v. Illinois*** Brady v. Maryland*** and Giglio v. 
United States*** has defined the prosecution’s responsibility to disclose 
all material information favorable to the defense prior to trial. This 
requirement pertains regardless of the good or bad faith of the prose
cutor.847 Most recently, in Giglio, the Court held that non-disclosure of 
material information violated due process even when the prosecutor 
personally was not aware of the existence of the information.848
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A definition of “evidence favorable to an accused" is emerging from 
a growing bodv of case law. The Ninth Circuit has held that if evidence 
could be used by the defense at trial, it must be disclosed.849 850 In United 
States v. MeleS5° the Second Circuit reversed a narcotics conspiracy con
viction because the Government did not disclose to the defense that one 
of the defendants was a paid government informer.851 Judge Clark, 
writing for the majority, found that “[a]t least where the suppression is 
deliberate, the defendants need only show that the evidence is material 
and could in any reasonable likelihood have led to a different result on 
retrial.” 852 The Seventh Circuit reversed a conviction in which the 
government witness, who had made a deal in exchange for his testimony, 
testified that he had made no deal, and the prosecutor failed to inform 
the court otherwise.853 The court held that the Napue rule included 
evidence that would go only to impeachment.854 855 Similarly, the Fifth 
Circuit reversed a marijuana conviction in United States v. T ashman*™ 
where the prosecutor held a secret ex parte conference with one co
defendant and the trial judge at which the codefendant agreed to testify 
for the Government in return for sentencing on his guilty plea under 

849 See United States v. Hibler, 463 F.2d 455, 459-60 (9th Cir. 1972). The prosecutor 
in Hibler had decided that the information in question was not material. Despite the 
failure of the defense to request the information, the court ruled that the prosecutor’s 
unilateral decision not to disclose invited the risk of error, and reversal was required 
because the evidence might have led the jury to entertain a reasonable doubt about de
fendant’s guilt. Id. at 460.

The Sixth Circuit reversed a lower court’s denial of habeas corpus relief where the 
prosecution failed to inform the defense of an FBI report concerning blood stains in 
defendant’s car. Clay v. Black, 469 F.2d 319, 320 (6th Cir. 1972) (per curiam). Since 
the report contradicted the testimony of the state’s eye-witness, was supportive of 
defendant’s version of the facts, and had been part of the investigative file from which 
the prosecution prepared its case, the court found constitutional error under Brady 
in the state’s failure to disclose it. Id. See generally Comment, Brady v. Maryland and 
the Prosecutor's Duty to Disclose, 40 U. Chi. L. Rev. 112, 115-31 (1972).

850 462 F.2d 918 (2d Cir. 1972).
851 Id. at 923-25.
852 id. at 924. See also Williams v. Wolff, 473 F.2d 1049, 1054 (8th Cir. 1973) (per 

curiam) (not necessary to disclose existence of witness whose testimony not exculpa
tory, inconsistent with defendant’s guilt, or impeaching as to prosecutor’s witness); 
United States v. Franicevich, 471 F.2d 427, 429 (5th Cir. 1973) (not error to deny part 
of report not pertaining to defendant).

853 United States v. Kaplan, 470 F.2d 100, 101-03 (7th Cir. 1972), cert, denied, 410 
U.S. 966 (1973).

^ld.; see Cerda v. United States, 462 F.2d 943 (9th Cir. 1972) (per curiam); note 
844 supra. In Cerda the Ninth Circuit reversed because information about the govern
ment’s informant, who was not at trial, could have affected the jury’s verdict. 462 
F.2d at 944.

855 478 F.2d 129 (5th Cir. 1973).
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the Youth Corrections Act.856 The court found that the secrecy of this 
plea bargaining prevented the defense from obtaining material informa
tion which would have aided in impeaching the new government wit
ness.857 However, if the evidence withheld is neutral and would not 
have affected the outcome of the trial, the defendant is not prejudiced 
and reversal is unwarranted.858

856 Id. at 130.
857 Id. at 130-32; see United States v. Harris, 462 F.2d 1033, 1034-35 (10th Cir. 1972) 

(reversal required where key witness’ guilty plea and bargain withheld from defense).
858 See Bergenthal v. Cady, 466 F.2d 635, 637 (7th Cir. 1972), cert, denied, 409 U.S. 

1109 (1973) (withheld psychiatric report of “no opinion” on defendant’s sanity). See 
generally Giles v. Maryland, 386 U.S. 66, 73-82 (1967) (state judgment vacated and 
remanded because prosecution did not disclose evidence about promiscuity of rape 
victim); United States v. Lomprez, 472 F.2d 860, 863-64 (7th Cir. 1972), cert, denied, 
411 U.S. 965 (1973) (witnesses’ testimony at trial compensated for government’s sup
pression of their statements).

85» United States v. Cassino, 467 F.2d 610, 621-22 (2d Cir. 1972). Under Giglio v. 
United States, a new trial is required if false testimony could have affected the jury’s 
verdict. 405 U.S. 150, 154 (1972). Where the testimony could not have affected the 
verdict, as in Cassino, there is no reversible error. 467 F.2d at 622.

The prosecution need not make a complete and detailed accounting of all police 
investigatory work on a case. Moore v. Illinois, 408 U.S. 786, 795 (1972). In Moore 
Justice Blackmun defined the prosecution’s duty: “[tjhe heart of the holding in Brady 
is the prosecution’s suppression of evidence, in the face of a defense production re
quest, where the evidence is favorable to the accused and is material either to guilt 
or to punishment. Important, then, are (a) suppression by the prosecution after a 
request by the defense, (b) the evidence’s favorable character for the defense, and 
(c) the materiality of the evidence.” Id. at 794-95; see United States v. Brumley, 466 
F.2d 911, 916 (10th Cir. 1972) (no reversible error where evidence withheld is ma
terial but cumulative and adverse to defendant).

It is reversible error for the prosecution knowingly to employ perjured testimony. 
See Mooney v. Holohan, 294 U.S. 103, 110-12 (1934) (per curiam). An appellant must 
prove both that the testimony was perjured and that the Government withheld this 
fact. See, e.g., United States v. Iannelli, 477 F.2d 999, 1002 (3d Cir. 1973), petition for 
cert, filed, 42 U.S.L.W. 3088 (U.S. July 5, 1973) (No. 73-64) (in ex parte conference 
prosecutor informed judge that government witness had lied on stand; no prejudice 
because witness was recalled and corrected testimony); United States v. Davila-Nater, 
474 F.2d 270, 273-76 (5th Cir. 1973) (prosecutor informed defense counsel of un
expected change in identification testimony); Corpus v. Beto, 469 F.2d 953, 955 (5th 
Cir. 1972) (no showing that testimony about informer’s motivation was perjured); 
United States v. Hill, 463 F.2d 235, 237 (5th Cir. 1972) (per curiam) (witness’ testi
mony varied from that in previous trial; no proof of perjury).

860See United States v. Bolden, 461 F.2d 998, 1000 (8th Cir. 1972) (per curiam); 
Maguire v. United States, 396 F.2d 327, 330 (9th Cir. 1968), cert, denied, 393 U.S. 

The Second Circuit has ruled that suppression of evidence by the 
prosecutor does not require a new trial where the defense adduces the 
evidence during trial so that the jury learns of it.859 A court will not 
reverse if the prosecution can show that it made a good faith effort to 
locate and produce evidence or witnesses requested by the defense.860
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As long as the prosecution has an honest belief that the witness has 
information pertinent to the issues, the prosecutor may call the witness 
knowing that the witness intends to exercise his fifth amendment privil
ege against self-incrimination.861 862 In United States v. King*™ the prosecu
tor called two successive witnesses whom he knew would refuse to testi
fy. The Eighth Circuit, recognizing that a great danger of prejudice to 
a defendant exists whenever the prosecution calls a witness who then 
takes the fifth amendment on the stand,863 found that reversal was re
quired. The evidence against the defendant was not strong, and the 
only government purpose served by calling these witnesses was to force 
them to claim the privilege in a manner prejudicial to defendant.864 865 
Similarly, it was error for the prosecutor in United States v. Williams*™ 
to comment at trial upon a defense witness’ invocation of the fifth 
amendment privilege before a grand jury.866

1099 (1969); cf. United States v. Sloan, 465 F.2d 406, 407 (9th Cir. 1972) (per curiam) 
(prosecution “lost contact” with unindicted coconspirator defense wanted to call as 
witness). In United States v. Mose a the Second Circuit held that, absent a showing of 
prejudice to the defendant, it was not reversible error to refuse to produce a re
quested witness when the prosecution had helped her leave the United States be
cause of threats on her life. 475 F.2d 1052, 1054-60 (2d Cir.), cert, denied, 93 S. Ct. 
3003 (1973). If the withheld evidence is disclosed at trial and the defense has an op
portunity to employ it, defendant does not suffer prejudice. See United States v. 
Valdivia, F.2d , (9th Cir. Feb. 16, 1973) (Crim. No. 71-2093, at 9-11) 
(disclosure delayed to end of trial; defense had opportunity to go into matter at trial, 
but chose not to).

861 See United States v. Kilpatrick, 477 F.2d 357, 360 (6th Cir. 1973) (witness was 
vital to government case, and judge gave cautionary instruction); Gerberding v. 
United States, 471 F.2d 55, 59-60 (8th Cir. 1973) (witness’ taking fifth amendment did 
not prejudice defendant; judge submitted curative instruction to the jury).

The Supreme Court has outlined two possible theories for attacking this practice. 
See Namet v. United States, 373 U.S. 179 (1963). If calling the witness represents a 
flagrant attempt by the prosecution to build its case upon inferences arising from 
invocation of the privilege, reversal is required. Id. at 185-90. Further, if, under the 
circumstances, the inferences from a refusal to answer add critical weight to the 
government’s case, the defendant may be unfairly prejudiced because the inference 
is not subject to cross-examination. Id.

862 461 F.2d 53 (8th Cir. 1972).
863 Id. at 57.
864 Id. at 56-57.
865 464 F.2d 927 (8th Cir. 1972).
866 Id. at 930. The court held that the witness’ refusal to testify before the grand 

jury was not a proper ground for impeaching his credibility. Id. at 929-31.
867 See Oyler v. Boles, 368 U.S. 448, 454-56 (1962).

Although the prosecution may be selective in choosing whom to prose
cute,867 the due process clause of the fifth amendment and the equal pro
tection clause of the fourteenth amendment guarantee the defendant 
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freedom from discriminatory prosecution.868 Thus, the Ninth Circuit 
overturned a conviction for refusing to answer census form questions, 
since only those who spoke out against the census were prosecuted.869

868 U.S. Const, amends. V, XIV; see Washington v. United States, 401 F.2d 915, 
922-24 (D.C. Cir. 1968).

869 United States v. Steele, 461 F.2d 1148, 1150-52 (9th Cir. 1952).
870 See Illinois v. Allen, 397 U.S. 337, 343 (1970).
871 Anderson v. Watt, 475 F.2d 881 (10th Cir. 1973) (per curiam).
872 Id. at 882; see Thomas v. Beto, 474 F.2d 981, 983 (5th Cir. 1973) (lower court’s 

grant of habeas relief reversed where no possible prejudice found from wearing of 
jail clothing). The Fifth Circuit this term ruled that there could be no prejudice to 
a defendant from appearing in prison clothes where the jury already was aware that 
he was an inmate. United States ex rel. Stahl v. Henderson, 472 F.2d 556, 557 (5th 
Cir.) (per curiam), cert, denied, 411 U.S. 971 (1973) (defendant on trial for murder 
of fellow inmate in state penitentiary).

873 See Anderson v. Watt, 475 F.2d 881, 882 (10th Cir. 1973) (per curiam); Watt v. 
Page, 452 F.2d 1174 (10th Cir.), cert, denied, 405 U.S. 1070 (1972). The hearing will 
examine such factors as potential prejudice to the defendant, what the jury already 
knows of defendant, and whether the appearance in prison garb was compelled. See 
Hollins v. Beto, 467 F.2d 951, 952 (5th Cir. 1972) (per curiam) (remanded for de
termination of whether defendant was compelled to wear prison garb). See also Bentley 
v. Crest, 469 F.2d 854, 856 (9th Cir. 1972) (indigent defendant effectively compelled 
to wear prison clothing where financially unable to obtain street clothes).

874 See United States v. McClain, 469 F.2d 68, 69 (3d Cir. 1972) (per curiam); 
United States v. Dorsey, 462 F.2d 361, 363 (3d Cir.) (per curiam), cert, denied, 409 
U.S. 870 (1972). The trial judge usually will exempt the FBI case agent from his 
sequestration order to permit the agent to assist the prosecution at trial. See, e.g., 
United States v. Pellegrino, 470 F.2d 1205, 1208 (2d Cir. 1972), cert, denied, 411 U.S. 
918 (1973); United States v. Mallis, 467 F.2d 567, 568 (3d Cir. 1972) (per curiam); 
United States v. Wells, 437 F.2d 1144, 1146 (6th Cir. 1971). See also United States v. 
Strauss, 473 F.2d 1262, 1263 (3d Cir. 1972) (per curiam) (postal inspector who investi
gated case exempted from order).

CONTROL OF PHYSICAL CIRCUMSTANCES AT TRIAL

Judicial discretion controls the physical circumstances at trial.870 The 
Tenth Circuit this term dismissed an appeal by the State of Oklahoma 
from the granting of habeas corpus relief to a defendant who had ap
peared at trial in prison clothes.871 While the decision emphasizes that 
the nature of clothing worn by a defendant is not inherently prejudicial 
to the right of a fair and impartial trial, the trial judge is required to 
determine that no prejudice will result.872 Thus the district courts usually 
will hold an evidentiary hearing on habeas corpus petitions alleging 
prejudice due to jail clothing worn at trial.873

Sequestration of Witnesses. The federal trial judge has discre
tion, subject to exemptions he may deem proper, to sequester witnesses 
during trial.874 The Sixth Circuit this term upheld trial judge discretion 
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in state court cases to deny the right to testify to a witness who, in 
violation of a sequestration order, had been in court during trial.875 876 
However, the Fifth Circuit in Braswell v. Wainright*16 ruled that where 
the witness was present throughout trial without the knowledge or con
nivance of the defense, it was improper to punish the defendant by 
denying him the witness’ testimony.877 The court reasoned that denying 
the defendant testimony from his key witness because that witness un
wittingly had violated the sequestration order would be violative of the 
defendant’s sixth amendment right to the presence of witnesses878 as 
made applicable to the states through the fourteenth amendment.879

s’^ Robinson v. Tennessee, 474 F.2d 1273 (6th Cir. 1973) (per curiam); see United 
States v. Brooks, 303 F.2d 851, 853 (6th Cir.) (per curiam), cert, denied, 371 U.S. 
889 (1962) (within judge’s discretion to permit non-complying witness to testify).

876 463 F.2d 1148 (5th Cir. 1972).
877 Id. at 1150, 1152-55.
878 Id. at 1154, see U.S. Const, amend. VI.
879 See Washington v. Texas, 388 U.S. 14, 18 (1967).
880 See Illinois v. Allen, 397 U.S. 337, 343 (1970); Circuits Note: 1911-1972 Tenn 

407-09 & nn.1002-17.
881 475 F.2d 1080 (8th Cir. 1973).
882 Id. at 1083. See also Illinois v. Allen, 397 U.S. 337, 352 (1970) (Douglas, J., 

concurring).
883 See 18 U.S.C. § 401 (1970). The judge’s power of summary contempt is limited 

to occurrences which take place in his presence. Fed. R. Crim. P. 42(a). On this 
ground the First Circuit vacated a summary contempt finding in In re Leon son. 468 
F.2d 551, 552 (1st Cir. 1972) (per curiam). The Seventh Circuit this term found that 
the defendant’s continued failure to rise when the judge entered the courtroom was 
sufficient obstruction to amount to a punishable offense. In re Chase, 468 F.2d 128, 
132, 133 (7th Cir. 1972). See generally, Circuits Note: 1971-1972 Term 407-09 & 
nn.1002-17.

884 See United States ex rel. Robson v. Oliver, 470 F.2d 10, 12-13 (7th Cir. 1972).
885 Hardy v. United States, 375 U.S. 277, 282 (1964). The Court limited its opinion 

to a consideration of statutory rather than constitutional requirements. Id. at 282.

The trial judge is given broad discretion in dealing with disruption in 
the courtroom.880 For example, in United States v. Cochran™1 the 
Eighth Circuit upheld the restraining, handcuffing, and removal of a 
defendant who leaped to his feet and screamed at witnesses despite de
fendant’s claim of mental illness.882 Federal judges have the power of 
summary contempt under federal law,883 but the activities of lawyers, 
who are afforded an “extreme liberality” in vigorous advocacy, must 
rise to a level that exceeds the outermost bounds of acceptable court
room behavior before summary contempt can be imposed.884

Right to Transcript. The Supreme Court has held that where
new counsel represents an indigent defendant on appeal, counsel must 
be furnished with a complete transcript of trial proceedings.885 Accord
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ingly, the Fifth Circuit reversed a conviction in which the transcript 
contained no record of either voir dire proceedings or the opening and 
closing statements of counsel.886 887

See generally Note, Criminal Procedure—Free Transcripts for Indigents, 51 N.C.L. 
Rev. 621 (1973).

886 United States v. Gregory, 472 F.2d 484, 486 (5th Cir. 1973).
887 404 U.S. 226 (1971).
888 Id. at 227. The Court noted that informal alternatives to a formal transcript 

might be devised. Since such alternatives existed in Britt and were acknowledged by 
the defendant, the Court found no reversible error. Id. at 229-30. See generally Note, 
supra note 885.

889 472 F.2d 628 (6th Cir. 1972) (per curiam).
890 id. at 628-29. The trial judge had denied the transcript on the grounds that 

counsel had been present at the prior trial. Id. The Court recognized the “informal 
alternative” exception of Britt, but deemed it inapplicable in this instance. Id. at 629; 
see note 888 supra.

Generally, the Supreme Court consistently has upheld the right of indigent de
fendants to be provided with a “record of sufficient completeness.” Mayer v. Chicago, 
404 U.S. 189, 198 (1971); accord, Britt v. North Carolina, 404 U.S. 226, 227 (1971); 
Griffin v. Illinois, 351 U.S. 12, 19 (1956). But cf. United States v. Herrera, 474 F.2d 
1049 (5th Cir. 1973) (per curiam) (federal prisoner has no right to transcript to 
engage in fishing expedition for errors); Combs v. Cardwell, 472 F.2d 1188, 1189 (6th 
Cir. 1972) (per curiam), cert, denied, 410 U.S. 988 (1973) (valid waiver of state statute 
guaranteeing right to trial record where request not timely); Smith v. Beto, 472 F.2d 
164, 165 (5th Cir. 1973) (per curiam) (state prisoner has no right to free transcript 
where lawyer provided with copy).

891 U.S. Const, amend. VI; see, e.g., Turner v. Louisiana, 379 U.S. 466, 472-73 
(1965) (jury sequestered in custody of sheriff who was a key witness); United States 
v. Goliday, 468 F.2d 170, 171 (9th Cir. 1972) (per curiam), cert, denied, 410 U.S. 934 
(1973) (judge carefully examined juror who discussed case with son); United States 
v. Cameron, 464 F.2d 333, 334-35 (3d Cir. 1972) (per curiam) (judge removed juror 
who slept during trial).

In Britt v. North Carolina™ the Supreme Court held that the state 
must supply free transcripts to indigent defendants when the transcript 
is necessary for an effective defense in a second trial following a mis
trial.888 889 Relying on Britt, the Sixth Circuit in United States v. Young™ 
overturned a conviction for receiving a stolen motor vehicle moving in 
interstate commerce where, prior to trial, defense counsel moved to be 
supplied with a transcript of a prior mistrial in the case.890

CONTROL OF THE JURY

The sixth amendment guarantee of a trial by an impartial jury re
quires that the trial judge exercise broad discretionary power to insure 
that the jury does not become contaminated through outside influence 
or by extraneous factors.891 The decision to sequester a jury, both during 
trial and deliberation, in most circuits rests within the sound discretion 
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of the trial judge.892 Thus, the Sixth Circuit ruled this term that, absent 
any showing of outside influence upon the jury, a conviction would not 
be overturned where the judge permitted the jury to separate for the 
weekend midway through deliberation.893

892 See United States v. Weiss, 431 F.2d 1402, 1407 (10th Cir. 1970); United States 
v. Acuff, 410 F.2d 463, 467 (6th Cir.), cert, denied, 396 U.S. 830 (1969). In the Seventh 
Circuit the defendant has an absolute right upon request to have the jury sequestered 
after it begins deliberations. See United States v. D’Antonio, 342 F.2d 667, 670 (7th 
Cir. 1965).

893 Blackmon v. United States, 474 F.2d 1125, 1126 (6th Cir. 1973); accord, United 
States v. Palacio, 477 F.2d 560, 561 (5th Cir. 1973) (per curiam); United States v. 
Borum, 464 F.2d 896, 901 (10th Cir. 1972).

A jury may be contaminated by fatigue resulting from long deliberation which 
might tend to cause the jurors to agree to a decision which they might not otherwise 
have reached. United States v. Parks, 411 F.2d 1171, 1173 (1st Cir. 1969). The decision 
to allow deliberation to continue rests within the discretion of the trial judge. United 
States v. Tubbs, 461 F.2d 43, 47 (7th Cir.), cert, denied, 409 U.S. 873 (1972) (de
liberation until 4:00 A.M. not excessive).

894 See United States v. Kyle, 469 F.2d 547, 550 (D.C. Cir. 1972), cert, denied, 409 
U.S. 1117 (1973). Three jurors in Kyle had just completed service in a prior criminal 
case where the jury had been castigated by another judge for acquitting a defendant. 
The circuit court found that while it “strongly disapproved” of the remarks made in 
the earlier case, absent a showing of specific prejudice to the defendant, there was no 
reversible error in permitting the three jurors to sit on the subsequent case. Id. at 550.

89M63 F.2d 491 (2d Cir. 1972).
896 Id. at 493-94. The defendant has a right to be present at every stage of the trial, 

and this is violated whenever a judge communicates with the jury in private. Id. at 
493; see Fed. R. Crim. P. 43.

While the judge should be present to give additional instructions promptly when 
requested, the Second Circuit this term refused to overturn a conviction when the 
trial judge was out of town and therefore did not answer the jury’s question until 
he returned several hours later. See United States v. Pfingst, 477 F.2d 177, 196-97 
(2d Cir.), cert, denied, 93 S. Ct. 2779 (1973).

897 United States v. Neff, 475 F.2d 861, 863 (3d Cir. 1972) (per curiam), cert, 
denied, 93 S. Ct. 3007 (1973). The court reasoned that the judge was merely taking
care of an administrative matter. In dissent, Judge Aldisert argued that any time a
juror expresses a doubt that he may be unable to return an impartial verdict, the
judge’s examination of the juror should be in the presence of both the prosecutor 
and defense counsel. Id. at 864 (Aldisert, J., dissenting).

Contamination by Court Officials. A jury may be contaminated
by statements of court officials, but reversal on this ground requires a 
showing of prejudice to the defendant.894 * In United States v. Glick™ 
the Second Circuit held that because the judge, outside the presence of 
the defense, transmitted erroneous instructions to the jury after it began 
deliberations, a new trial was required.896 The Third Circuit this term 
declined to overturn a conviction where the judge held private discus
sion with one juror after the juror informed the court that he knew one 
of the witnesses.897 * * * And the Sixth Circuit affirmed a conviction where 
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the bailiff asked one juror where the jury stood and then made com
ments about one juror always “holding everything up.” 898 The court 
ruled that the trial judge, after examining the juror in question, properly 
exercised his discretion in determining that there was no prejudice to 
the defendant.899

ses United States v. Brumbaugh, 471 F.2d 1128, 1129-30 (6th Cir.) (per curiam), 
cert, denied, 93 S. Ct. 2732 (1973).

^ld. at 1130. See also United States v. Pfingst, 477 F.2d 177, 198-99 (2d Cir. 1972), 
cert, denied, 93 S. Ct. 2779 (1973); Hinojos v. Black, 462 F.2d 621, 622 (9th Cir. 1972) 
(per curiam), cert, denied, 409 U.S. 1126 (1973).

eooSee United States v. Price, 464 F.2d 1217, 1219 (8th Cir.), cert, denied, 409 U.S. 
1040 (1972).

ooi United States v. Nadaline, 471 F.2d 340, 344-45 (5th Cir.), cert, denied, 411 U.S. 
951 (1973).

902 See United States v. Bailey, 468 F.2d 652, 658 (5th Cir. 1972).
903 Which remedy is selected is entrusted to the sound discretion of the trial judge, 

and his decision will not be overturned unless there is a showing that there was an 
abuse of discretion and that the defendant suffered prejudice. See Bradley v. Texas, 
470 F.2d 785, 787-88 (5th Cir. 1972) (no showing of prejudice from television cameras 
in courtroom); Margoles v. United States, 407 F.2d 727, 733 (7th Cir.), cert, denied, 
396 U.S. 833 (1969) (judge’s response should depend upon the severity of the threat 
posed). See generally Sheppard v. Maxwell, 384 U.S. 333, 358-61 (1966).

904 See United States v. Collins, 472 F.2d 1017, 1020 (5th Cir. 1973) (no abuse of dis
cretion in refusal to grant continuance where no prejudice shown).

905See Addison v. United States, 317 F.2d 808, 814 (5th Cir. 1963), cert, denied, 
376 U.S. 905 (1964).

906See United States v. Nix, 465 F.2d 90, 96 (5th Cir.), cert, denied, 409 U.S. 1013 
(1972); Fed. R. Crim. P. 21.

Contamination by Knowledge of the Participants. A jury may
be contaminated by its members’ knowledge of participants in the trial, 
but reversal is not required unless the defendant thereby suffers preju
dice.900 This term the Fifth Circuit affirmed a conviction where one 
juror was acquainted with defense counsel since the defense was aware 
of this fact and had not objected until an adverse verdict was returned.901 
It is within the sound discretion of the trial judge whether to excuse all 
members of the venire who are acquainted with the defendant.902

Publicity. Where the defendant’s right to a fair trial may have
been jeopardized due to the influence of pretrial publicity, the trial 
judge has a number of possible remedies available.903 He may grant a 
new trial or a continuance,904 conduct a voir dire examination of prospec
tive jurors to ascertain whether they have been influenced by the pub
licity,905 grant a change of venue,906 or proceed to trial without a jury. 
The defendant who appeals a conviction based on adverse pretrial pub
licity carries a heavy burden to show that the trial judge abused his dis
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cretion. In United States v. Nix^1 the Fifth Circuit found no abuse of 
discretion in the judge’s refusal to grant a motion for change of venue 
and a continuance where defendant was placed on trial in the same city 
for the third time in five weeks after extensive pretrial publicity and his 
state court murder trial had just ended in mistrial due to inability to 
select a jury due to the publicity.907 908

907 465 F.2d 90 (5th Cir.), cert, denied, 409 U.S. 1013 (1972).
908 /^. at 94-96; see United States v. Collins, 472 F.2d 1017, 1020 (5th Cir. 1973) 

(no abuse of discretion in refusing to grant continuance where no prejudice shown).
909 See Irvin v. Dowd, 366 U.S. 717, 722-24, 728 (1961).
910 472 F.2d 340 (7th Cir. 1972), cert, denied, 410 U.S. 970 (1973).
on Id. at 376-77.
912 Id. at 366.
913 Id. at 376-77.
914 470 F.2d 351 (8th Cir. 1972) (per curiam).
^ld. at 353. See also United States v. Thaggard, 477 F.2d 626, 629-30 (5th Cir. 

1973), petition for cert, filed, 42 U.S.L.W. 3080 (U.S. Aug. 4, 1973) (No. 73-242) 
(no abuse of discretion in denying motion for change of venue).

916 See United States v. Noah, 475 F.2d 688, 692 (9th Cir. 1973) (judge examined 
juror who read article concerning trial and permitted him to remain); United States v. 
Sutherland, 463 F.2d 641, 650 (5th Cir. 1972) (newspaper article about trial not read 
by jury); ABA Standards on Fair Trial—Free Press § 3.5 (1972).

917 See United States v. Staples, 445 F.2d 863, 864 (5th Cir. 1971) (per curiam) (two 
volumes of statutes in jury room held not prejudicial); Farese v. United States, 428 
F.2d 178, 180-81 (5th Cir. 1970) (money found in exhibit brought into jury room held 
prejudicial).

When there has been a great deal of pretrial publicity, the care taken 
by the trial judge to insure a fair trial must be correspondingly great.909 910 
The Seventh Circuit this term reversed the convictions in United States 
v. Dellinger™ on the grounds that the trial judge took insufficient pre
cautions against contamination of the jury by pretrial publicity.911 The 
trial judge in Dellinger had asked generally of all veniremen whether 
there was any reason why they could not afford the defendants a fair 
and impartial trial.912 The circuit court ruled this type of question in
sufficient to protect the rights of defendants who had been subject to 
considerable adverse pretrial publicity.913 914 In Thriving v. South Dakota™ 
the Eighth Circuit upheld a trial court which denied a request for trial 
without a jury because of publicity where the defendant was unable 
to show any actual prejudice.915

Cont animation by Materials in Jury Room. A jury may be in
fluenced by the presence of unauthorized materials in the jury room 
whether those materials are related to the individual defendant916 or 
only are related to circumstances which are at issue in the trial.917 Any 
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information not put into evidence at trial should be withheld from the 
jury to protect the defendant’s right to confront witnesses against him.918 
When a judge learns of unauthorized materials in the jury room, he must 
determine whether the materials jeopardize the defendant’s right to a 
fair trial. The Seventh Circuit ordered a new trial in United States v. 
Thomas919 where prior to the announcement of the verdict, the trial 
judge learned that a newspaper article concerning the trial had been 
taken into the jury room and had been quoted by some jurors in an 
attempt to persuade hesitant jurors to convict.920 Similarly, the Fifth 
Circuit recently remanded for an evidentiary hearing on whether the 
jury’s verdict in a complicated narcotics conspiracy case had been in
fluenced by the presence in the jury room of books dealing with large- 
scale narcotics trafficking by organized criminal syndicates.921

918 See Fed. R. Crim. P. 43. See also Paz v. United States 462 F.2d 740, 745-46 (5th 
Cir. 1972) (new trial ordered unless hearing shows no reasonable possibility that ma
terial influenced jury).

The trial judge has discretion to permit the jury to read the grand jury indictment 
during deliberations. See, e.g., United States v. Murray,----F.2d------,---- (9th Cir.
Feb. 16, 1973) (Crim. No. 71-2088, at 18-19); United States v. Vicars, 467 F.2d 452, 
456 (5th Cir. 1972) (per curiam), cert, denied, 410 U.S. 967 (1973); United States v. 
Steed, 465 F.2d 1310, 1316 (9th Cir.), cert, denied, 409 U.S. 1078 (1972).

919 463 F.2d 1061 (7th Cir. 1972).
929 Id. at 1062-63. The court held that the judge abused his discretion by failing to 

question the jury to determine if there was prejudice and by not investigating the 
incident. Id. at 1065.

921 Paz v. United States, 462 F.2d 740, 745 (5th Cir. 1972).
922 Fed. R. Crim. P. 23(b); see Circuits Note: 1911-1912 Term 390-91. The District of 

Columbia Circuit this term upheld a waiver made orally in open court. United States 
v. Ricks, 475 F.2d 1326, 1328 (D.C. Cir. 1972) (per curiam).

923 United States v. Sidman, 470 F.2d 1158, 1168-70 (9th Cir. 1972).
924 U.S. Const, amend. VI.

Juries of Less Than Twelve and Innovations with Juries. A
defendant may waive his right to a 12-man jury in federal court by 
executing a written stipulation with the prosecutor and by obtaining 
subsequent approval from the trial judge.922 Similarly a court may use 
non-traditional experimental jury systems if the defendant’s rights are 
protected. The Ninth Circuit recently affirmed a conviction in which 
codefendants were tried on the same charge before two juries con
sidering the same evidence.923

RIGHT TO EFFECTIVE COUNSEL

General Right to Counsel. Criminal defendants are guaranteed
the right to counsel by the sixth amendment.924 The Supreme Court, 
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in the line of cases from Gideon v. Wainright*25 through Ar ger singer w. 
Hamlin^ has ruled that defendants must be represented by counsel 
in all criminal prosecutions including petty offenses and misdemeanors 
for which defendants could be incarcerated.925 * 927 Thus, the Tenth Circuit 
has held that it is constitutional error for a state court to sentence a de
fendant when counsel was not present.928 In Matthews v. Florida929 the 
Fifth Circuit, relying on Ar ger sin ger, held that it was error to fail to 
provide counsel at a trial on traffic offenses which could result in a jail 
term.930 The resulting convictions were such that appellant was likely 
to suffer adverse collateral consequences, and, therefore, an appeal was 
not moot even after appellant had been released from jail.931 However, 
the right to counsel in criminal cases does not extend to other court- 
connected proceedings, such as psychiatric examinations relating to a 
defendant’s competency to stand trial or a proposed insanity defense.932

925 372 U.s. 335, 345 (1963).
926407 U.S. 25 (1972).
927 Id. at 40. The Court in Argersinger ruled that absent a valid waiver, defendant 

could not be imprisoned for any offense unless represented by counsel. Id. at 37. The 
defendant has a duty to inform the court that he is indigent. Copeland v. Beto, 471 
F.2d 710, 711 (5th Cir. 1973) (per curiam) (no error where state not informed de
fendant was indigent). The right to effective assistance of counsel applies to appeals. 
See Chapman v. United States, 469 F.2d 634, 636 (5th Cir. 1972).

928 Guruie v. Turner, 461 F.2d 1083, 1084 (10th Cir. 1972); see Mempa v. Rhay, 
389 U.S. 128, 134, 137 (1967) (specifically applied Gideon to sentencing proceedings); 
Turnbow v. Beto, 477 F.2d 1151, 1154 (5th Cir. 1973) (no counsel at sentencing but 
defendant failed to exhaust state remedies). The court in Gurule also held that the 
state may resentence the defendant and that the judge abused his discretion by re
leasing the defendant before the state had an opportunity to act. 461 F.2d at 1084.

929 463 F.2d 679 (5th Cir. 1972) (per curiam).
930 id. at 681. Appellant, indigent at the time of conviction, was not advised of his 

right to counsel, and no counsel was provided. Id. at 680.
931 Id. Appellant had been released prior to the appeal after serving one month in 

jail. The court reasoned that in addition to his incarceration, defendant’s driver’s 
license was placed in jeopardy and he was likely to suffer repercussions affecting his 
career. Id. See also Carafas v. LaVallee, 391 U.S. 234, 237-38 (1968) (question of moot
ness turns on collateral consequences).
932United States ex rel. Stukes v. Shovlin, 464 F.2d 1211, 1213-14 (3d Cir. 1973) 

(no right to counsel at ex parte psychiatric conference). See also United States v. 
Smith, 470 F.2d 377, 380 (D.C. Cir. 1972) (per curiam) (no right to counsel at pre
arrest scientific test to check for blood on defendant’s person); United States ex rel. 
Martinez v. Alldredge, 468 F.2d 684 (3d Cir. 1972) (no right to counsel in mandatory 
release revocation hearing); United States v. Daniels, 461 F.2d 1076, 1077 (5th Cir. 
1972) (per curiam) (no right to counsel when appearing as a witness before grand 
jury). But cf. Rosales-Caballero v. Immigration and Naturalization Serv., 472 F.2d 
1158, 1160 (5th Cir. 1973) (per curiam) (indigent may have right to appointed counsel 
in deportation proceedings).
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A motion for a continuance to enable the defendant to obtain new 
counsel prior to trial lies within the sound discretion of the trial judge.933 
The First Circuit recently upheld the action of a trial judge who, after 
refusing a request by a newly appointed attorney for a three day con
tinuance, granted four hours from the time of appointment to the com
mencement of trial.934

933 See United States v. Sexton, 473 F.2d 512, 514 (5th Cir. 1973); United States v. 
Pigford, 461 F.2d 648 (4th Cir. 1972) (per curiam).

934 Frates v. Bohlinger, 472 F.2d 149, 151 (1st Cir. 1973) (per curiam). It is also 
within the discretion of the judge to deny an attorney’s motion to withdraw, if made 
close to the time of trial. See United States v. Washington, 475 F.2d 357, 359 (D.C. 
Cir. 1973).

935 See, e.g., United States v. Brown, 476 F.2d 933, 934 (D.C. Cir. 1973) (per curiam) 
(counsel’s failure to object); United States v. Payne, 474 F.2d 603, 604 (9th Cir. 1973) 
(appellant failed to show prejudice from counsel’s advice); United States v. King, 
472 F.2d 1, 12 (9th Cir. 1972) (no error in allowing codefendants’ lawyers to “pinch
hit” during long trial); United States v. McCray, 468 F.2d 446, 449-50 (10th Cir. 1972) 
(appointed counsel was competent); United States ex rel. Martin v. Brierly, 464 F.2d 
529, 530 (3d Cir. 1972) (per curiam), cert, denied, 410 U.S. 943 (1973) (failure to 
consider insanity defense not prejudicial); Massimo v. United States, 463 F.2d 1171, 
1173 (2d Cir. 1972), cert, denied, 409 U.S. 1117 (1973) (failure to move for suppression 
of evidence did not prejudice defendant).

936 See United States v. Beasley, 479 F.2d 1124, 1129 (5th Cir. 1973) (no right to 
flawless counsel). The Fifth Circuit requires “counsel likely to render, and rendering, 
reasonably effective counsel.” Id. at 10. The Third Circuit places the burden of proof 
on appellant to prove that counsel gave inadequate representation, but the mere failure 
to file all possible motions is not sufficient. See United States v. Hines, 470 F.2d 225 
(3d Cir. 1972), cert, denied, 410 U.S. 968 (1973) (customary skill and knowledge).

The Ninth Circuit will reverse a conviction on the grounds of ineffective counsel 
only upon a showing that counsel was so ineffective as to amount to a farce or mockery 
of justice. See, e.g., United States v. Miramon, 470 F.2d 1362, 1363 (9th Cir. 1972) (per 
curiam); United States v. Mattson, 469 F.2d 1234, 1238-39 (9th Cir. 1972); United States 
v. Vivero, 465 F.2d 141, 143 (9th Cir.), cert, denied, 409 U.S. 1010 (1972).

The Second Circuit will reverse for ineffective counsel only if the representation 
was “so woefully inadequate as to shock the conscience of the Court. . . .” See United 
States v. Currier, 405 F.2d 1039, 1043 (2d Cir.), cert, denied, 395 U.S. 914 (1969). In 
a case decided this term the court overturned a lower court denial of habeas corpus 
relief based on allegation of ineffective counsel. Saltys v. Adams, 465 F.2d 1023 (2d 
Cir. 1972). The court found that counsel’s failure to object to the admission of identi
fication testimony, without which the state had no case, was sufficient to prove that 
defendant was denied effective assistance of counsel. Id. at 1028. The court found 

Effective Assistance of Counsel. The allegation that a convicted
defendant was represented ineffectively by his counsel is raised in a 
large number of appellate cases each year.935 The appellant in such a 
case must show substantial grounds before a court will be willing to 
scrutinize the conduct of defense counsel; working within the various 
tests which have been developed to evaluate such allegations,936 the 
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circuit courts deal with claims of ineffective counsel on a case-by-case 
basis.937 The Sixth Circuit this term found that a failure to investigate 
a defendant’s alibi, coupled with counsel’s failure to give the requisite 
notice that he intended to employ an alibi defense, are grounds for 
granting a writ of habeas corpus.938 939 In Gomez v. Beto999 the Fifth 
Circuit held that appointed counsel’s failure to investigate his client’s only 
possible defense and his refusal to subpoena witnesses in support of that 
defense constituted ineffective representation by counsel.940

that the evidence would not have been admissible at the time of trial and that any 
reasonably competent attorney would have been aware of that fact. Id.

937 See, e.g., United States v. Thompson, — F.2d —, — (D.C. Cir. Jan. 24, 1973) 
(Crim. No. 71-1182, at 2) (per curiam) (failure to interview or call witnesses); United 
States v. Brown, 476 F.2d 933 (D.C. Cir. 1973) (per curiam) (court will not resolve 
question of adequacy of counsel where record inadequate; Mengarelli v. United States 
Marshal, 476 F.2d 617, 619 (9th Cir. 1973) (choice of trial tactics does not rise to 
level of constitutional error); United States ex ret. Johnson v. Johnson, 471 F.2d 264, 
266-67 (3d Cir. 1973) (remand for evidentiary hearing; counsel neglected to subpoena 
alibi witness); United States v. Ordones, 469 F.2d 70, 71-72 (9th Cir. 1972) (per 
curiam) (questions raised matters of trial strategy rather than errors); United States 
v. Johnson, 466 F.2d 1206, 1208 (8th Cir. 1972) (per curiam) (failure to interview 
witnesses not prejudicial).

938 Johns v. Perini, 462 F.2d 1308, 1315 (6th Cir.), cert, denied, 409 U.S. 1049 (1972).
939 462 F.2d 596 (5th Cir. 1972) (per curiam).
940 Id. at 596-97.
041 477 F.2d 300 (4th Cir. 1973).
942 Id. at 304. Defendant’s attorney did not know that he remained counsel of record 

until one day before the trial began. Id. at 302; see United States v. Steed, 465 F.2d 
1310, 1317 (9th Cir.), cert, denied, 409 U.S. 1078 (1972) (assistance of counsel not so 
ineffective as to shock the conscience of the court); ABA Standards Relating to the 
Prosecution Function and to the Defense Function § 4.1 (Approved Draft 1971).

943 Geboy v. Gray, 471 F.2d 575, 577, 579 (7th Cir. 1973). See also In re Gault, 387 
U.S. 1, 34-43 (1966).

The Fifth Circuit this term reversed a Texas conviction, which in light of prior 
offenses would have carried a life sentence, where counsel had failed to communicate 
to defendant an offer of a recommendation of a 10-year sentence in exchange for a 
guilty plea. Fitzgerald v. Beto, 479 F.2d 420, 422-23 (5th Cir. 1973). Counsel in Fitz
gerald was retained by defendant; he appeared in court in an unkempt condition, 
smelling of alcohol, and put defendant on the stand to provide information on prior 
convictions which the prosecution could not prove by any other means. Id. at 422. 
The court ruled that retained counsel must be judged by the same standards which 

This term in United States v. Fisher941 a conviction for failure to re
port for military induction was vacated and a new trial ordered upon 
a showing that defendant was denied effective counsel due to counsel’s 
insufficient preparation.942 The Seventh Circuit has reversed a convic
tion where counsel waived appellant’s right to juvenile proceedings at 
a hearing on the day of his appointment in the mistaken belief that de
fendant could only receive psychiatric help if he were tried as an adult.943
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When counsel has been appointed late, the Fourth Circuit has stated 
that there should be a presumption on appeal that defendant has been 
denied effective assistance of counsel, thereby shifting to the state the 
burden of proving that defendant received effective representation.944 945 
This presumption recently was reaffirmed in Garland v. Cox^ where a 
1955 conviction on five counts of forgery was overturned on a showing 
that counsel was appointed 15 minutes prior to trial.946 The State of 
Virginia argued in Garland that the Fourth Circuit should adopt the 
test applied in such cases by the First and Third Circuits: look to the 
totality of the circumstances in examining appeals based on late ap
pointment.947 The Fourth Circuit presumption of prejudice would 
appear to be the better rule, because in cases such as Garland in which 
a great deal of time has passed since trial, the burden of proof is an 
important element that could tend to bar relief for worthy appellants.

apply to appointed counsel when serious allegations of ineffectiveness are raised on 
appeal. Id. at 423.

944 See Twiford v. Peyton, 372 F.2d 670, 673 (4th Cir. 1967).
945 472 F.2d 875 (4th Cir. 1973), cert, denied, 42 U.S.L.W. 3226 (U.S. Oct. 16, 1973).
946 Id. at 876. The conviction was challenged in a habeas corpus proceeding since 

it was being used as the basis for a later recidivist conviction. Id. at 877.
947 Id. at 878; see Rastrom v. Robbins, 440 F.2d 1251, 1255 (1st Cir.), cert, denied, 

404 U.S. 863 (1971); Moore v. United States, 432 F.2d 730, 734-36 (3d Cir. 1970) (en 
banc); cf. Kelly v. Wingo, 472 F.2d 717, 719-20 (6th Cir. 1973) (no prejudice where 
defendant knowingly elected to go to trial with ill-prepared counsel). See generally 
Note, The Totality of Circumstances, 21 Drake L. Rev. 349 (1972).

948See Boyd v. Dutton, 405 U.S. 1, 3 (1972) (per curiam); Townsend v. Sain, 372 
U.S. 293, 313 (1963).

949 477 F.2d 996 (5th Cir. 1973).
950 Id. at 998-99.
951 Venable v. Neil, 463 F.2d 1167, 1168 (6th Cir.) (per curiam), cert, denied, 409 

U.S. 1079 (1972).

When an appeal challenges a conviction on the basis of ineffective 
counsel, the federal courts have an obligation to receive the full record 
of the case prior to reaching a decision.948 949 Thus, the Fifth Circuit in 
Burston v. Caldwell^ reversed a lower court dismissal of a petition for 
habeas corpus relief where the district court had failed to obtain the 
record of the original trial and had based its decision on the record of 
the post-conviction hearing.950 Recently the Sixth Circuit remanded 
for an evidentiary hearing an appeal from dismissal of a habeas petition 
and cautioned that when serious charges of ineffective counsel are 
brought, every effort must be made to get the statement of counsel on 
the record.951

Conflict of Interest. When an appeal is brought claiming in
effectiveness of counsel based on conflict of interest, the appellant must 
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be prepared to show that prejudice flowed from the conflict.952 Thus, 
the Third Circuit has held that the mere fact of joint representation 
by counsel, without a showing of prejudice, is insufficient grounds for a 
reversal.953 * In reversing on other grounds in Virgin Islands v. Hernan
dez^ the same court this term recommended that the trial judge at 
retrial inform the defendants of the possible dangers involved in joint 
representation.955

952 United States v. Lovano, 420 F.2d 769, 773 (2d Cir.), cert, denied, 397 U.S. 1071 
(1970).

933 United States v. Ripso, 470 F.2d 1099, 1102-03 (3d Cir. 1973). The majority of 
the circuits are in agreement with the Third Circuit. See, e.g., United States v. 
Wisniewski, 478 F.2d 274, 285 (2d Cir. 1973) (no presumption of prejudice from joint 
representation); United States v. Irons, 475 F.2d 40, 43 (8th Cir. 1973) (no per se 
violation of the sixth amendment); United States v. Smith, 464 F.2d 194, 197 (10th 
Cir. 1972) (joint representation improper only where prejudice results); United States 
v. Miller, 463 F.2d 600, 602 (7th Cir. 1972) (no specific prejudice to appellant). But 
cf. Campbell v. United States, 352 F.2d 359, 360-61 (D.C. Cir. 1965) (trial judge must 
inquire whether defendant knowingly waives right to individual counsel).

This term the Second Circuit ruled that absent a showing of prejudice, the fact 
that defendant’s attorney previously had represented a government witness at a related 
trial did not violate the right to effective assistance of counsel. United States v. 
Alberti, 470 F.2d 878, 880-81 (2d Cir. 1972), cert, denied, 411 U.S. 919 (1973). See 
also Whitlock v. United States, 478 F.2d 1087, 1088-89 (8th Cir. 1973) (attorney also 
represented government informer); United States v. Fanning, 477 F.2d 45, 48 (5th Cir. 
1973) (government witness who was attorney had advised defendants prior to their 
indictment).

»54 476 F.2d 791 (3d Cir. 1973).
055 Id. at 794.
056 See Glasser v. United States, 315 U.S. 60, 71, 76 (1942).
057 477 F.2d 620 (8th Cir. 1973).
058 Id. at 621, 626.
959 Id. at 624.
960 In a 1942 decision the Court observed:

The right to assistance of counsel and the correlative right to dispense 

When conflict of interest appears at the outset of a trial, it is clear 
error for the court to impose the same counsel on both defendants.956 * 
The Eighth Circuit this term in Austin v. Erickson™ reversed a con
viction where one attorney was appointed to represent two defendants 
who were being tried separately on first degree manslaughter charges.958 
During the course of the first defendant’s trial, it became apparent that 
the attorney could not develop his client’s defense properly because 
doing so would have required a vigorous examination of his second 
client, resulting in the latter’s inability to mount a defense at the sub
sequent trial.959

Pro Se Representation and Waiver. The Supreme Court has
never ruled directly that there is a constitutional right to pro se defense.960 
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Five circuits, however, have held that such a right is of constitutional 
dimension.961 In United States v. Dougherty**2 the District of Columbia 
Circuit reversed convictions due to the trial judge’s denial of the right to 
proceed pro se and held that when the request to proceed pro se is 
made in a timely fashion and is accompanied by a valid waiver of 
counsel, it cannot be denied unless there is a constructive waiver in the 
form of disruptive behavior during trial.963

with a lawyer’s help are not legal formalisms. They rest on considerations 
that go to the substance of an accused’s position before the law. . . . 
[TJhe Constitution does not force a lawyer upon a defendant. He may 
waive his Constitutional right to assistance of counsel if he knows what 
he is doing and his choice is made with eyes open.

Adams v. United States ex rel. McCann, 317 U.S. 269, 279 (1942). See also Singer v. 
United States, 380 U.S. 24, 34-35 (1965).

961 See United States v. Pike, 439 F.2d 695 (9th Cir. 1971) (per curiam); United 
States v. Warner, 428 F.2d 730, 733 (8th Cir. 1970), cert, denied, 400 U.S. 930 (1971); 
Lowe v. United States, 418 F.2d 100, 103 (7th Cir. 1969), cert, denied, 397 U.S. 1048 
(1970); United States v. Sternman, 415 F.2d 1165, 1169-70 (6th Cir. 1969), cert, denied, 
397 U.S. 907 (1970); United States v. Plattner, 330 F.2d 271, 273 (2d Cir. 1964). 
Whether constitutional or not, the right to proceed pro se at trial is secured by federal 
statute. 28 U.S.C. § 1654 (1970).

962 473 F.2d 1113 (D.C. Cir. 1972).
wsld. at 1124-30. The court in Dougherty reversed convictions based upon the “D.C. 

9” break-in at the Washington offices of the Dow Chemical Company. Id. at 1117. 
The trial judge had denied the motion for a pro se defense based on a possibility of 
disruptive conduct by the defendants. Id. at 1118-19.

964 See Bayless v. United States, 381 F.2d 67, 71 (9th Cir. 1967); note 961 supra.
965 United States v. Price, 474 F.2d 1223, 1227 (9th Cir. 1973); see United States v. 

Capps, 474 F.2d 1045 (6th Cir. 1973) (per curiam).
966474 F.2d at 1227. But cf. United States v. Capps, 474 F.2d 1045, 1046 (6th Cir. 

1973) (per curiam) (defendant may be expected to accept assistance of counsel because 
of lack of intelligence, lack of familiarity with courtroom procedure, or because of pos
sible disruptions). The Ninth Circuit prohibits the denial of motions to proceed pro se 
on the ground of insufficient legal skills even though the circuit recognizes that pro se 
representation is usually inadequate and not conducive to the orderly administration 
of criminal justice. 474 F.2d at 1227. See generally Note, The Dilewma of the Pro-Se 
Defender, 59 Calif. L. Rev. 1479 (1972).

The Ninth Circuit, which recognizes a constitutional basis for the 
right to a pro se defense,964 held this term that a defendant need not 
show prejudice in order to secure reversal for denial of a motion to 
proceed pro se.965 The trial judge may deny the motion only when the 
defendant lacks the capacity to decide intelligently and understand the 
consequences of waiving his right to counsel, but he may not deny the 
motion on the ground that defendant is lacking in the legal skills neces
sary to defend himself adequately.966

A defendant who chooses to proceed without counsel must give a 
knowing, intelligent waiver since a vital constitutional right is being 
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surrendered.967 The Sixth Circuit has ruled that there can be no in
ference of a knowing waiver where an indigent defendant dismisses his 
appointed counsel because he feels counsel is not providing adequate 
representation.968 In determining whether a valid waiver has been 
made, the trial judge must ascertain if the defendant is likely to suffer 
prejudice,969 and the judge properly may consider the complexity of the 
case and defendant’s courtroom experience.970

967 See Miranda v. Arizona, 384 U.S. 436, 444-48 (1966).
968 Sawicki v. Johnson, 475 F.2d 183, 185 (6th Cir. 1973) (per curiam). Whether 

a knowing waiver of the right to counsel has been made is determined on the facts 
of each case. See United States v. Mitchell, 472 F.2d 1223 (9th Cir. 1972) (per curiam), 
cert, denied, 411 U.S. 972 (1973) (decision was voluntary and intelligent although 
court would have “preferred” if trial judge had advised defendant more fully on 
significance of waiver); United States v. Dineen, 463 F.2d 1036 (10th Cir. 1972) (no 
abuse of discretion in permitting pro se defense when defendant waived with his 
“eyes open”). See generally Note, Right to Counsel: Waiver, 25 Vand. L. Rev. 1260 
(1972).

969 See Miranda v. Arizona, 384 U.S. 436, 444-48 (1966); Johnson v. Zerbst, 304 U.S. 
458, 464-66 (1938). The Second Circuit holds that the trial court must make a record 
sufficient to establish that the defendant knew what he was doing and made his choice 
with his eyes open. United States v, Calabro, 467 F.2d 973, 985 (2d Cir. 1972), cert, 
denied, 410 U.S. 926 (1973). The fact that defendant’s pro se representation then turns 
out to be inadequate and ineffective is irrelevant to the issue of whether the waiver 
of his right to counsel was made knowingly and intelligently. Id. at 985.

970 Cash v. Culver, 358 U.S. 633, 637-38 (1959). The Seventh Circuit this term found 
that there was no abuse of discretion in the trial judge’s failure to hold a hearing on 
defendant’s pretrial motion for pro se representation where the defendant, in effect, 
abandoned the motion by accepting the services of his court-appointed lawyer. United 
States v. Malasanos, 472 F.2d 642, 646 (7th Cir. 1973) (per curiam). In United States 
v. Kelly the Seventh Circuit held that the attorney-defendant was not prejudiced by 
the failure of the district court to appoint counsel to defend him on mail fraud 
charges. 467 F.2d 262, 266 (7th Cir. 1972), cert, denied, 411 U.S. 933 (1973). The trial 
judge was within his discretion to deny the motion where he found that defendant 
was not unable to pay for counsel. Id. at 266.

977 18 U.S.C. § 3006A(d) (1970).
972 United States v. Oddo, 474 F.2d 978, 980 (2d Cir. 1973) (per curiam).
973 Fed. R. Crim. P. 11. Guilty pleas account for approximately 90 percent of all 

convictions in federal criminal proceedings. See Santobello v. New York, 404 U.S. 

Payment of Appointed Counsel. When counsel is appointed to
defend indigents, he is to be paid for his efforts.971 Recently, the Second 
Circuit ruled that court-appointed counsel should not be allowed to 
receive the regular fee where counsel paid another lawyer to write his 
appellate brief.972 973

GUILTY PLEAS

Guilty pleas in federal criminal proceedings are governed by the 
Federal Rules of Criminal Procedure.213 Since 1966, rule 11 has required 
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the judge to hold a personal interview with each defendant at the time 
of the guilty plea to ascertain whether the plea is within the require
ments of the rule. Rule 11 demands that each guilty plea be made 
knowingly, intelligently, and with knowledge of the effects of the plea, 
and that a factual basis exist for the plea.974 * The trial judge, under the 
Supreme Court’s ruling in McCarthy v. United States™ must follow 
strictly the procedure set forth in rule 11, or the defendant will be per
mitted to plead anew.976 * This term the Ninth Circuit in Burton v. United 
States™ reaffirmed that the district judge must ensure that there is a 
complete record of his personal interview with the defendant and that 
this record discloses a factual basis for the guilty plea.978 *

257, 264 n.2 (1971) (Douglas, J., concurring); Erickson, The Finality of a Plea of 
Guilty, 48 Notre Dame Lawyer 835 n.l (1973).

974 Fed. R. Crim. P. 11; see Machibroda v. United States, 368 U.S. 487, 493 (1962); 
Von Moltke v. Gillies, 332 U.S. 708, 719 (1948). Rule 11 is designed to eliminate any 
need to resort to subsequent fact finding after a plea of guilty is accepted. See 
McCarthy v. United States, 394 U.S. 459, 469 (1969).

Acceptance of the plea is within the discretion of the trial judge. Fed. R. Crim. P. 
11; see United States v. Melendrez-Salas, 466 F.2d 861, 862 (9th Cir. 1972) (per curiam). 
If there has been full compliance with rule 11, a defendant can obtain reversal only 
on persuasive evidence that he has been prejudiced by the acceptance of his guilty 
plea. See, e.g., United States ex rei. Ford v. Henderson, 476 F.2d 939, 940 (5th Cir. 
1973) (per curiam) (defendant conceded plea was entirely voluntary); Stinson v. 
Turner, 473 F.2d 220, 221 (8th Cir. 1972) (per curiam), cert, denied, 93 S. Ct. 2758 
(1973) (heavy burden on appellant where rule 11 fully complied with); Jones v. 
Swenson, 469 F.2d 535, 537-38 (8th Cir. 1972), cert, denied, 93 S. Ct. 2756 (1973) 
(convincing evidence necessary to justify federal review of state court’s determina
tion of voluntariness). See generally Erickson, stipra note 973, at 845-49.

975 394 U.S. 459 (1969).
976 Id. at 463-64. Appellant, however, shoulders a heavy burden in showing that rule

11 was not strictly complied with. See, e.g., United States v. Journey, 474 F.2d 1003 
(8th Cir. 1973) (full compliance with rule 11; appellant carries heavy burden); United 
States v. McMullen,----F.2d-----,---- (4th Cir.) (Crim. No. 72-1225, at 5) (per curiam),
cert, denied, 409 U.S. 1078 (1972) (record shows defendant understood elements); 
Sumlin v. Nelson, 471 F.2d 295 (9th Cir. 1972) (per curiam) (abundant evidence that 
appellant understood what he was doing); Jenkins v. United States, 466 F.2d 520, 521 
(8th Cir. 1972) (per curiam) (no evidentiary hearing required at habeus corpus pro
ceeding where record shows compliance with rule 11). In a pre-McCarthy case, where 
there is not strict compliance with rule 11, prejudice must be shown. See Davis v. 
United States, 470 F.2d 1128, 1131 (3d Cir. 1972) (prosecutor asked rule 11 questions; 
no prejudice).

977— F.2d----(9th Cir. Feb. 28, 1973) (Crim. No. 26,070).
Q~^ld. at--------- (Crim. No. 26,070, at 5-8). See also LeBlanc v. Henderson, 478

F.2d 481, 483 (5th Cir. 1973) (error to accept plea if record fails to show voluntari
ness); United States v. Landry, 463 F.2d 253, 254 (9th Cir. 1972) (per curiam) (re
versed where record failed to show defendant understood the charge).

The trial judge must comply with the spirit as well as the letter of 
rule 11. The Fifth Circuit this term reversed a conviction entered upon 
a guilty plea despite substantial compliance with rule 11 ; it was shown, 
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however, that the plea was coerced by the judge’s remark at a pretrial 
hearing that defendant would receive a 10-year sentence for perjury if 
he repeated his testimony at trial.979

979 United States v. Anderson, 468 F.2d 440, 442 (5th Cir. 1972).
980395 U.S. 238, 242-43 (1969); see Dominguez v. Henderson, 447 F.2d 207, 209 

(5th Cir. 1971) (Boykin prospective only). When a ^re-Boykin guilty plea is attacked, 
the record need not show affirmatively the validity of the plea, although the plea 
still must be valid. Bryant v. Elliott, 472 F.2d 572, 573 (5th Cir. 1973) (per curiam).

981 473 F.2d 679 (5th Cir. 1973) (per curiam).
982 id. at 680. The Fifth Circuit has ruled that the effect of Boykin is to shift the 

burden of proof to the state to show from the record that a guilty plea was made 
knowingly and voluntarily. Bryant v. Elliott, 472 F.2d 572, 573 (5th Cir. 1973) (per 
curiam). Where a state trial court has fully complied with the requirements of 
Boykin, a federal district court still may be required to hold an evidentiary hearing 
if a defendant alleges facts disputing the voluntariness of the plea. See Beavers v. 
Anderson, 474 F.2d 1114, 1117 (10th Cir. 1973); Sloan v. Wainright, 469 F.2d 390, 
391 (5th Cir. 1972) (per curiam).

983 See McCarthy v. United States, 394 U.S. 459, 467 (1969); Reed v. United States,
471 F.2d 721, 722 (5th Cir. 1973) (per curiam) (reversal where no factual basis in 
the record); United States v. Figueroa,----F.2d-----,---- (4th Cir. Nov. 1, 1972) (Crim.
No. 72-1275, at 3) (per curiam) (factual basis for plea on the record); Gilbert v. 
United States, 466 F.2d 533, 534 (5th Cir. 1972) (per curiam) (no record of factual 
basis).

984 See McCarthy v. United States, 394 U.S. 459, 466 (1969); Von Moltke v. Gillies, 
332 U.S. 708, 720-26 (1948); cf. Argersinger v. Hamlin, 407 U.S. 25, 34 (1972).

985 Minor errors by counsel insufficient to show ineffectiveness will not affect the 
validity of the plea. See, e.g., Masciola v. United States, 469 F.2d 1057, 1059 (3d Cir. 
1972) (per curiam) (erroneous prediction of sentence by attorney does not make guilty 
plea involuntary); Redus v. Swenson, 468 F.2d 606, 607 (8th Cir. 1972) (per curiam), 
cert, denied, 411 U.S. 933 (1973) (petitioner must show abdication of counsel’s ethical 
duty to his client); Howard v. Beto, 466 F.2d 1356, 1357 (5th Cir. 1972) (per curiam), 
cert, denied, 410 U.S. 956 (1973) (counsel need only ascertain if plea is intelligent and 
voluntary).

986 476 F.2d 213 (5th Cir. 1973).

The requirement that guilty pleas be shown by the record to have 
been entered in a voluntary and intelligent manner was extended to the 
states in Boykin v. Alabama?*^ On these grounds the Fifth Circuit 
recently reversed the murder conviction in Davis v. Henderson?*1 The 
court found the record inadequate to make a voluntariness determination 
and ordered that the defendant be given the opportunity to plead 
anew.* 981 982

Rule 11 requires the trial judge to satisfy procedural requirements 
prior to accepting a guilty plea. The judge first must determine, inde
pendent of the indictment, that there was a factual basis for the plea.983 
Next, the trial judge must determine whether the defendant has re
ceived effective assistance of counsel in deciding how to plead.984 With
out effective assistance of counsel a guilty plea cannot be made in
telligently.985 986 This term the Fifth Circuit in Walker v. Caldwell^ over
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turned a state court conviction on burglary and theft charges where it 
was apparent from the record that appointed counsel failed to meet 
minimum standards of competence, thereby denying any chance for the 
illiterate defendant to make an intelligent guilty plea.987 The same 
circuit also reversed a conviction where the record compelled a finding 
that defendant was unaccompanied by counsel when he entered his 
guilty plea.988

987 Id. at 224. The court pointed out that the attorney made no attempt to investigate 
the charges, to talk to any witnesses, or to explore possible motions to suppress. Id. 
at 221-22. See also United States v. Simpson, 475 F.2d 934, 936 (D.C. Cir. 1973) (per 
curiam) (Bazelon, C.J., dissenting). Judge Bazelon, noting the severe problems faced by 
a defendant in determining how to plead when he is not receiving effective assistance 
of counsel, called for a requirement that trial judges determine that counsel has made 
“an independent examination of the facts, circumstances, pleadings and laws involved 
and then informed his client as to what plea should be entered.” Id. at 940.

988 Hairston v. Alabama, 465 F.2d 675, 676-78 (5th Cir. 1972). The Supreme Court 
recently stated that an accused has an unconditional and absolute constitutional right 
to a lawyer when he pleads guilty to a felony. See Boyd v. Dutton, 405 U.S. 1 (1971). 
See also Argersinger v. Hamlin, 407 U.S. 25 (1972).

989 FEDe R. Crim. P. 11; see McCarthy v. United States, 394 U.S. 459, 464 (1969); 
United States v. Landry, 463 F.2d 253, 254 (9th Cir. 1972) (per curiam).

9"463 F.2d 1032 (5th Cir. 1972).
"1/d. at 1034-35.
992 Id. at 1035-36. See also Sappington v. United States, 468 F.2d 1378, 1379 (8th 

Cir. 1972) (per curiam), cert, denied, 411 U.S. 970 (1973) (not necessary to explain 
the elements if defendant understands nature of charge); Christinzio v. United States, 
464 F.2d 925 (3d Cir. 1972) (per curiam) (remand for evidentiary hearing where 
record does not show appellant understood charge).

In order to understand the nature of the charge and the consequences of the plea, 
a defendant must be competent. The Ninth Circuit this term found that a defendant 
might well be competent to stand trial while being incompetent to plead guilty. 
Sieling v. Eyman, 478 F.2d 211 (9th Cir. 1973). The court held that when a de
fendant’s competency has been put in question, the trial judge must look further into 
the adequacy of any constitutional waivers. Id. at 214; cf. White v. United States, 470 
F.2d 727, 728 (5th Cir. 1972) (per curiam) (standard of competency to plead is at 

The trial judge must be convinced that a defendant who chooses to 
plead guilty understands the nature of the charge and the consequences 
of the plea.989 * In Monroe v. United States^ a conviction was overturned 
where the defendant, a borderline mental defective, was never made 
aware of the elements of second degree murder or manslaughter, or the 
possibility of a defense based on self-defense.991 The Fifth Circuit held 
that the boilerplate question asked of the defendant was insufficient to 
determine whether he did in fact understand the charge and that a 
guilty plea cannot be truly voluntary without this understanding.992 
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The Fifth Circuit also ruled a guilty plea invalid and reversed the con
viction in Cooks v. United States™ upon a showing from the record 
that appellant did not understand the charge against him.993 994 An addi
tional factor in Cooks was that defendant had received incompetent 
advice from his court-appointed attorney as to the maximum sentence 
he might receive if he had proceeded to trial.995

least as high as the standard of competency to stand trial). The Second Circuit 
recently reversed a lower court’s grant of habeas corpus when it found that the evi
dence was not sufficient to prove that appellant was incompetent to plead guilty. United 
States ex rel. Curtis v. Zelker, 466 F.2d 1092, 1098-1100 (2d Cir. 1972), cert. denied, 
410 U.S. 945 (1973); cf. Forsberg v. United States, 469 F.2d 1083 (9th Cir. 1972) (per 
curiam) (guilty plea not tainted because psychiatric conference never held); Lee v. 
United States, 468 F.2d 906, 907 (9th Cir. 1972) (per curiam) (burden on appellant 
to prove mental incompetence); Anglin v. Caldwell, 465 F.2d 970, 971 (5th Cir. 1972) 
(per curiam), cert, denied, 410 U.S. 985 (1973) (evidence insufficient to support 
appellant’s allegation of incompetence due to influence of drugs).

993 461 F.2d 530 (5th Cir. 1972).
w^ld. at 532. See also Cancino v. Craven, 467 F.2d 1243, 1247 (9th Cir. 1972).
995 461 F.2d at 532; see notes 1003-1004 infra and accompanying text.
996 See McCarthy v. United States, 394 U.S. 459, 464 (1969).
997 468 F.2d 422 (10th Cir. 1972), cert, denied, 410 U.S. 935 (1973).
998 Id. at 426.
999 United States v. Cantor, 469 F.2d 435, 438 (3d Cir. 1972). But see Sappington v. 

United States, 468 F.2d 1378, 1379 (8th Cir. 1972) (per curiam), cert, denied, 411 U.S. 
970 (1973) (duty to explain elements dependent on nature of case).

1000 paige v. United States, 443 F.2d 781, 782-83 (4th Cir. 1971); United States v. 
Smith, 440 F.2d 521, 525 (7th Cir. 1971); Bye v. United States, 435 F.2d 177, 179 (2d 
Cir. 1970); Harris v. United States, 426 F.2d 99, 101 (6th Cir. 1970); Jenkins v. United 
States, 420 F.2d 433, 437 (10th Cir. 1970); Berry v. United States, 412 F.2d 189, 192-93 
(3d Cir. 1969); Durant v. United States, 410 F.2d 689, 693 (1st Cir. 1969); Munich v. 
United States, 337 F.2d 356, 361 (9th Cir. 1964). Contra, Trujillo v. United States, 377 
F.2d 266, 269 (5th Cir.), cert, denied, 389 U.S. 899 (1967); Smith v. United States, 324

The trial judge personally must explain to the defendant various 
aspects of the case and the consequences of the plea.996 997 On this basis the 
Tenth Circuit reversed the conviction in United States v. Thomas™ and 
ordered that defendant be given an opportunity to plead anew where 
the judge failed to explain the elements of conspiracy and the record 
demonstrated no understanding of the charge by the defendant.998 Sim
ilarly, the Third Circuit reversed a conviction entered after a plea of 
guilty where the trial judge erroneously explained the elements which 
would have to be proved to convict the defendant of conspiracy.999

The majority of the circuits have adopted the rule that the defendant’s 
parole eligibility is a consequence of the plea which must be com
municated to the defendant.1000 The Eighth Circuit this term adopted the 
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majority view in reversing the conviction in Moody v. United States,1001 
Since the availability of parole is generally assumed, it is natural that a 
plea of guilty entered by a defendant who is unaware of his ineligibility 
for parole is not made with a complete understanding of the consequences 
of his plea.1002 The majority rule would appear to better serve the 
interest of providing substantive justice which is the underlying rationale 
for all rule 11 proceedings.

F.2d 436, 441 (D.C. Cir. 1963), cert, denied, 376 U.S. 957 (1964). The Fifth Circuit 
this term reaffirmed its holding that eligibility for parole is not a consequence of the 
plea and need not be mentioned by the trial judge in his rule 11 interview. LeBlanc v. 
Henderson, 478 F.2d 481, 483 (5th Cir. 1973).

1001469 F.2d 705, 708 (8th Cir. 1972); see United States v. Rex, 465 F.2d 875, 878 
(6th Cir. 1972) (failure to inform defendant of parole ineligibility held error).

1002 See Cuthrell v. Director, Patuxent Institution, 475 F.2d 1364, 1366 (4th Cir. 
1973) (dictum). The Fourth Circuit in Cuthrell distinguished between direct conse
quences of the plea, such as parole ineligibility, which must be explained, and col
lateral consequences which need not be explained. Id. See generally ABA Standards 
Relating to Pleas of Guilty § 1.4 (Tentative Draft 1967).

The Ninth Circuit this term refused to rule that a sentencing court is required to 
advise a defendant that sentences may run consecutively. Johnson v. United States, 
460 F.2d 1203, 1204 (9th Cir.), cert, denied, 409 U.S. 873 (1972).

1003See Fortia v. United States, 456 F.2d 194, 195 (5th Cir. 1972) (per curiam); 
Jones v. United States, 440 F.2d 466, 468 (2d Cir. 1971); Marshall v. United States, 
431 F.2d 355, 358 (7th Cir. 1970); Berry v. United States, 412 F.2d 189, 192 (3d Cir. 
1969); Combs v. United States, 391 F.2d 1017 (9th Cir. 1968) (per curiam); Harper v. 
United States, 368 F.2d 53, 56 (10th Cir. 1966); Pilkington v. United States, 315 F.2d 
204, 210 (4th Cir. 1963); cf. Marvel v. United States, 380 U.S. 262 (1965), rev'g mem. 
335 F.2d 101 (5th Cir. 1964) (remand for evidentiary hearing to determine whether 
defendant was misled as to maximum possible sentence).

1004 United States v. Blair, 470 F.2d 331, 339-40 (5th Cir. 1972), cert, denied, 411 
U.S. 908 (1973); Dunlap v. United States, 462 F.2d 163, 164 (5th Cir. 1972) (per 
curiam); see Thunder v. United States,----F.2d------,---- (8th Cir. May 21, 1973)
(Crim. No. 73-1087, at 4) (per curiam) (judge complies with rule 11 when he explains 
maximum sentence); Robinson v. United States, 474 F.2d 1085, 1088 (10th Cir. 1973) 
(knowledge of maximum sentence must be brought home to defendant).

A majority of the circuits have ruled that a plea entered without 
knowledge of the maximum possible sentence is invalid and must be 
set aside.1003 This term the Fifth Circuit twice reversed convictions 
where a guilty plea was shown to have been entered by a defendant 
who was unaware of the maximum sentence he faced on the charges.1004

Effect of Guilty Plea. A guilty plea effects a waiver of a num
ber of important constitutional rights, including the right against self- 
incrimination, the right to a trial by jury, and the right to confront 
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witnesses.1005 The Fifth Circuit this term in Winters v. Cook™6 re
versed a district court denial of habeas corpus relief where appellant 
unknowingly had waived his right to challenge the grand and petit 
juries on constitutional grounds.1007 1008 1009 The court reasoned that while de
fendant’s attorney knew of the right, defendant’s ignorance of the right 
barred a knowledgeable waiver under Johnson v. Zerbst.™3 However, 
in Tollet v. Henderson™^ the Supreme Court, on substantially the same 
facts, refused to view the issue solely in terms of waiver and held that 
a voluntary and intelligent guilty plea foreclosed any inquiry into such 
a defect.1010 * 1012 In light of Toilet, it appears that on rehearing the Fifth Cir
cuit will reverse its holding in Winters.1611

1005 See Tollett v. Henderson, 411 U.S. 258, 266-68 (1973); Boykin v. Alabama, 395 
U.S. 238, 243 (1969); McCarthy v. United States, 394 U.S. 459, 466 (1969). In effect, 
a guilty plea prohibits collateral attack on all that went before unless the defendant 
can show that the advice of counsel was not within the range of competence demanded 
of attorneys in criminal cases. Parker v. North Carolina, 397 U.S. 790, 797 (1970); 
McMann v. Richardson, 397 U.S. 759, 770-71 (1970); Brady v. United States, 397 U.S. 
742, 757 (1970); see, e.g., Karcher v. Wainwright, 476 F.2d 179, 180 (5th Cir. 1973) 
(per curiam) (guilty plea waives question of speedy trial); United States v. Sepe, 474 
F.2d 784, 788 (5th Cir. 1973) (guilty plea waives all non-jurisdictional defects); United 
States v. Hoff, 468 F.2d 1395, 1396 (8th Cir. 1972) (per curiam) (if voluntary, plea 
waives non-jurisdictional pretrial defects); Traber v. United States, 466 F.2d 483, 484 
(5th Cir.) (per curiam), cert, denied, 409 U.S. 1044 (1972) (if voluntary, guilty plea 
waives all defects); United States v. Fitzgerald, 466 F.2d 377, 379 (D.C. Cir. 1972) 
(guilty plea waives possible defenses); Denton v. United States, 465 F.2d 1394, 1395 
(5th Cir. 1972) (per curiam) (plea waives all non-jurisdictional defects in proceedings 
to that point).

1006 466 F.2d 1393 (5th Cir.), petition for rehearing en banc granted, 466 F.2d 1402 
(5th Cir. 1972).

1007 Id. at 1395-96.
1008 Id. at 1396; see Johnson v. Zerbst, 304 U.S. 458 (1938).
1009 411 U.S. 258 (1973).
1010 Id. at 266-68.
ion See note 1006 supra.
1012 474 F.2d 303 (9th Cir. 1973).
1013 Id. at 305. The court stated that it was sufficient to inform defendant of his 

right not to plead guilty and reasoned that a requirement of specific waiver of every 
right only would sow the seeds for later collateral attack. Id. at 305-06. Judge Huf- 
stedler dissented, alleging that the court’s test was inadequate to carry out the stringent 
due process requirements of McCarthy. “[I]n my view, McCarthy requires that it 
appear from some language in the colloquy that a defendant knew that he could 
remain entirely silent and knew that he could not plead guilty unless he confessed 

There has been considerable discussion in the circuits concerning 
the degree of specificity necessary in informing the defendant of the 
privilege against self-incrimination. The Ninth Circuit in United States 
v. Sherman1612 recently refused to reverse a conviction on a guilty 
plea where the record did not show a specific mention by the judge of 
defendant’s right against self-incrimination.1013 The Fourth Circuit 
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this term held that while self-incrimination does not have to be men
tioned specifically, the judge must describe this right and instruct the 
defendant that a guilty plea would waive the right.1014

to the crime and that he voluntarily gave up the right and testified against himself.” 
Id. at 309 (Hufstedler, J., dissenting). However, two other circuits this term, facing 
the question for the first time, agreed with the Sherman majority. See Stinson v. 
Turner, 473 F.2d 913, 916 (10th Cir. 1973); Davis v. United States, 470 F.2d 1128, 1132 
(3d Cir. 1972).

1014 United States v. Tabory, 462 F.2d 352, 353 (4th Cir. 1972). See also Wade v. 
Coiner, 468 F.2d 1059, 1061 (4th Cir. 1972) (not entitled to specific mention of con
stitutional rights).

1015 See United States v. Webster, 468 F.2d 769, 771 (9th Cir. 1972), cert, denied, 
410 U.S. 934 (1973); Dorton v. United States, 447 F.2d 401, 411 (10th Cir. 1971).

1016 Fed. R. Crim. P. 32(d).
1017 United States v. Del Valle-Rojas, 463 F.2d 228, 229 (9th Cir. 1972) (per curiam).
1018 See, e.g., United States v. Rivas, 477 F.2d 139, 140 (5th Cir. 1973) (per curiam) 

(appellant knew and understood his rights); United States v. Needles, 472 F.2d 652, 
654-56 (2d Cir. 1972) (no abuse where appellant was surprised by unfavorable pre
sentence report); United States v. Benson, 469 F.2d 222, 223 (8th Cir. 1972) (per 
curiam) (no abuse of discretion); United States v. Webster, 468 F.2d 769, 771 (9th 
Cir. 1972), cert, denied, 410 U.S. 934 (1973) (no abuse unless defendant presents 
plausible reason for withdrawal); United States v. Tabory, 462 F.2d 352, 354 (4th 
Cir. 1972) (denial of motion will be overturned only for abuse of discretion).

The denial of a motion to withdraw a guilty plea may not be appealed until 
sentencing, because there has been no final decision in the case until that time. 28 
U.S.C. § 1291 (1970); see United States v. Truglio, 475 F.2d 1401 (4th Cir. 1973) 
(Crim. No. 72-1840, at 3) (unpublished opinion) (per curiam).

1019 463 F.2d 1022 (4th Cir. 1972) (per curiam), cert, denied, 411 U.S. 972 (1973).
1020Id. at 1023; see United States v. Del Valle-Rojas, 463 F.2d 228, 229 (9th Cir. 

1972) (per curiam).
1021 404 U.S. 257 (1971).

Withdrawal of Guilty Plea. Rule 32(d) of the Federal Rules
of Criminal Procedure provides for the withdrawal of guilty pleas. 
The plea may be withdrawn before sentence is imposed more easily than 
after sentence,1015 because after sentence there must be a showing of 
“manifest injustice” before the judge will permit withdrawal.1016 Any 
request to allow a guilty plea to be withdrawn is directed to the sound 
discretion of the trial judge.1017 Upon appeal predicated on failure to 
permit a guilty plea to be withdrawn, the appellant, to have his convic
tion reversed, must prove abuse of discretion by the trial judge.1018 In 
United States v. Harvey1019 the Fourth Circuit held that the trial judge 
must weigh the defendant’s reason for withdrawal against the resulting 
prejudice to the Government.1020

Plea Bargaining. In Santobello v. New York1021 the Supreme
Court accepted plea bargaining as a “highly desirable part” of the ad
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ministration of justice.1022 Upon a showing that a defendant has pleaded 
guilty in return for a government promise, the remedy for breaking the 
promise is to permit the defendant to plead anew.1023 The First Circuit 
in Mair son v. United States1024 directed that before imposing sentence, 
the judge must ask the defendant whether any promise has been made.1025 
The court remanded for resentencing upon a showing that the trial judge 
was never informed by the Government about the promise made to de
fendant.1026 1027

1022 Id. at 260-61.
1023 Id. at 262-63. If the defendant breaches his promise, however, the Government 

is released from its promise, and defendant has no valid grounds to appeal. See United 
States v. Ciotti, 469 F.2d 1204, 1207 (3d Cir. 1972). Appellant in Ciotti had been 
granted immunity in exchange for his testimony. When he did not testify, the Gov
ernment could prosecute without violating Santobello. Id.

1024 463 F.2d 29 (1st Cir. 1972) (per curiam).
1025/¿f, at 31.
1026 /(7. See also McCray v. Alabama, 476 F.2d 256, 258 (5th Cir. 1973) (per curiam) 

(no factual basis showing unkept bargain); United States v. Harris, — F.2d —, 
----(4th Cir. Sep. 15, 1972) (Crim. No. 72-1486, at 2) (per curiam) (failure to inquire 
was harmless error where no assertion of unkept bargain); United States v. Lom
bardozzi, 467 F.2d 160, 163 (2d Cir. 1972), cert, denied, 409 U.S. 1108 (1973) (sug
gestion of bargain not a bargain).

1027 465 F.2d 829 (5th Cir. 1972).
1028 Id. at 832.
1029 Id. at 830.
1030 See United States v. Hernandez-Salazar, 471 F.2d 1209, 1210 (9th Cir. 1972) 

(per curiam) (judge has ultimate authority to pass sentence). See generally Note, 
Restructuring the Plea Bargain, 82 Yale L.J. 286 (1972).

1031 United States ex rel. Culbreath v. Rundle, 466 F.2d 730, 734-35 (3d Cir. 1972).
1032 United States v. Hallam, 472 F.2d 168, 169 (9th Cir. 1973) (per curiam).

The Fifth Circuit in Hilliard v. Beto1021 remanded for an evidentiary 
hearing where the appellant, who replied at trial that no promise had 
been made to him, alleged on appeal that there was in fact a promise 
made which was not kept by the Government.1028 The court ruled that 
Santobello requires a searching review when a bargain is alleged despite 
the ritual denial which was made in court.1029

The trial judge’s refusal to accept the prosecutor’s recommendation 
that forms a part of the plea bargain will not void a guilty plea.1030 How
ever, the Third Circuit recently granted habeas corpus relief upon a 
showing that the Government promised defendant during plea nego
tiations that the judge would accept their recommendation.1031 The 
Ninth Circuit this term reversed a conviction in which the trial judge re
instated a count which had been dropped as a result of a plea bargain.1032

If the defendant receives a greater sentence than that unequivocally 
promised by the Government, he will be entitled to reversal and allowed 
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to plead anew.1033 However, in proving that the Government has 
breached its promise, the defendant shoulders a heavy burden.1034 The 
trial judge is under an obligation to see that defendant has been supplied 
with enough information upon which to evaluate the bargain and to make 
an intelligent decision.1035 While the trial judge may encourage the de
fendant to plead guilty, he may not punish the defendant who chooses 
to proceed to trial. Thus, in United States v. Stockwell1™ the Ninth 
Circuit remanded for resentencing on a showing that the trial judge 
had participated in plea bargaining, had discussed a specific sentence 
with the defendant, and then gave a harsher sentence following a break
down in negotiations.1037

1033See Schoultz v. Hocker, 469 F.2d 681, 682 (9th Cir. 1972) (per curiam). In 
Schoultz the Ninth Circuit reversed and ordered an evidentiary hearing where appel
lant alleged that the prosecutor promised him a sentence not to exceed seven years 
and then the defendant was sentenced to 10 years. Id.

1034 See, e.g., United States v. Teeter, 474 F.2d 1343 (4th Cir. 1973) (Crim. 
No. 72-1182) (unpublished opinion) (per curiam) (Government did not ask leniency, 
but informed judge that defendant cooperated); United States v. Froniabarger, 467 
F.2d 845, 847-48 (8th Cir. 1972), cert, denied, 410 U.S. 933 (1973) (promises were 
complied with); United States v. Battle, 467 F.2d 569, 570 (5th Cir. 1972) (no proof 
an agreement was reached); United States v. Lombardozzi, 467 F.2d 160, 163 (2d 
Cir. 1972), cert, denied, 409 U.S. 1108 (1973) (defendant did not rely on statement 
that sentences might run concurrently); Pelton v. United States, 465 F.2d 952, 954 
(5th Cir. 1972) (per curiam) (defendant received the substance of the bargain).

1035 See Kemp v. Snow, 464 F.2d 579, 580-81 (10th Cir. 1972). See also United States 
v. Crawford, 466 F.2d 1155, 1156-57 (10th Cir. 1972) (reversed due to injustice in plea 
bargain).

1036 472 F.2d 1186 (9th Cir.), cert, denied, 411 U.S. 948 (1973).
1037 Id. at 1187-88.
1038 See note 1005 supra and accompanying text.
1039 See Cal. Penal Code § 1538.5 (m) (West 1970); N.Y. Crim. Pro. Law

§ 710.70(2) (McKinney 1971).
1040 464 F.2d 937 (6th Cir. 1972).
1041 397 U.S. 759 (1970). The Supreme Court stated that a guilty plea conviction 

rests on defendant’s own admission in open court that he committed the acts with 
which he was charged. Id. at 766.

1042 464 F.2d at 940, 942.

Conditional Guilty Pleas. Entry of a valid guilty plea waives
all non-jurisdictional defects.1038 In some state courts, however, con
ditional guilty pleas are permitted whereby a defendant may plead 
guilty while retaining the right to appeal one or more questions of 
law.1039 1040 1041 This term, the Sixth Circuit in United States v. Cox1™ refused 
to accept a conditional plea and held that tradition and McMann v. 
Richardson1^1 disallowed such a procedure.1042 Although refusing to 
permit the practice in the future, the Sixth Circuit proceeded to the 
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merits of the appeal because the defendant had reached an agreement 
with the prosecution that he would plead guilty if allowed to appeal.1043

1043 Id. at 945-46. Under such circumstances, the court was required to accept the 
appeal or allow the defendant to plead anew because of breakdown in the plea bar
gain. See Santobello v. New York, 404 U.S. 257, 262 (1971). Three circuits this term 
agreed with the Sixth Circuit’s view that conditional guilty pleas should not be per
mitted. United States v. Selby, 476 F.2d 965, 967 (2d Cir. 1973) (per curiam); United 
States v. Sepe, 474 F.2d 784, 789 (5th Cir. 1973); United States v. Matthews, 472 F.2d 
1173, 1174 (4th Cir. 1973).

1044474 F.2d 25 (5th Cir. 1973).
1045 Id. at 28-29.
1046 Id. at 28.
1047 Id. at 29-32.
1048 See Note, Appellate Review of Constitutional Questions After Guilty Plea, 9 

Houston L. Rev. 305, 319-23 (1971).
1049 McCormick’s Handbook on the Law of Evidence § 52, at 113, 120-21 (2d ed.

E. Cleary 1972) [hereinafter cited as McCormick]; see United States v. Payne, 474
F. 2d 603, 604 (9th Cir. 1973) (per curiam) (failure to object to introduction of prior 
conviction); United States v. Van Orden, 469 F.2d 461, 464 (3d Cir. 1972), cert, denied, 
410 U.S. 957 (1973) (failure to object to introduction of conversations between co
conspirator and government agents); Fed. R. Crim. P. 52(b) (plain error).

The Proposed Federal Rules of Evidence also recognize this principle. See Rules of 
Evidence for United States Courts and Magistrates, rule 103(a)(1), 56 F.R.D. 183 
(1972) [hereinafter cited as Proposed Fed. R. Evid. (Supreme Court Draft Nov. 1972)].

In United States v. Caraway1044 the Fifth Circuit reversed a conviction 
entered on a plea of nolo contendere where defendant was induced to 
plead by the trial court’s assurances that such a plea would reserve his 
right to appeal a question concerning the seizure of evidence.1045 The 
court reiterated that such a plea normally waives all non-jurisdictional 
defects but felt constrained to honor the agreement reached in the trial 
court.1046 Once the appeal was accepted, the court ruled that the evi
dence had been illegally seized and reversed the conviction.1047 The 
limited allowance of appeals of guilty pleas where the right has been 
retained through plea bargaining or judicial promise has not had any 
noticeably detrimental effect upon the administration of appellate 
justice.1048

Evidence

NECESSITY TO OBJECT

As a general rule in federal courts, failure to object immediately to 
a proffer of evidence and to state with particularity the grounds for ob
jection constitutes a waiver of objection on appeal, unless cue error in 
admitting the evidence was so fundamental as to be held plain error.1049 
This rule is consistent with the fair and efficient administration of ex
clusionary rules because it ensures that the trial court will be informed
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promptly of challenges to the admissibility of proffered evidence and 
given the opportunity to make an immediate ruling.1050 Therefore, when 
asked to review the admission of evidence, the federal courts of appeals 
first address the question of proper objection and generally will not 
reach the substantive admissibility question unless an objection was 
made.1051

1050 McCormick, supra note 1049, § 52, at 113-14.
1051 See, e.g., United States v. Payne, 474 F.2d 603, 604 (9th Cir. 1973) (per curiam); 

United States v. Hagen, 470 F.2d 110, 113 (10th Cir. 1972), cert, denied, 412 U.S. 905 
(1973); United States v. Van Orden, 469 F.2d 461, 464 (3d Cir. 1972), cert, denied, 
410 U.S. 957 (1973).

A similar rule dictates that failure to object at trial to an inclusion or omission in the 
trial court’s instructions to the jury constitutes a waiver of that issue on appeal in the 
absence of plain error. Fed. R. Crim. P. 30; see, e.g., United States v. Jackson,----F.2d
—, — (4th Cir. Nov. 16, 1972) (Crim. No. 72-1558, at 4) (per curiam); United 
States v. Harling, F.2d , (4th Cir. Nov. 9, 1972) (Crim. No. 72-1170, at 5) 
(per curiam), cert, denied, 410 U.S. 937 (1973); United States v. Rosenthal, 470 F.2d 
837, 843-44 (2d Cir. 1972), cert, denied, 412 U.S. 909 (1973); United States v. Hester, 
465 F.2d 1125, 1127-28 (8th Cir. 1972).

1052474 F.2d 790 (5th Cir. 1973) (per curiam).
1053 id. at 792-93.
1054 fed. r. Crim. P. 52(b); Proposed Fed. R. Evid. 103(d) (Supreme Court Draft 

Nov. 1972); McCormick, supra note 1049, § 52, at 120-21; see United States v. Crowder, 
464 F.2d 1284, 1285 (9th Cir. 1972) (per curiam), cert, denied, 411 U.S. 908 (1973).

The determination of what constitutes plain error is difficult, however, and the 
courts are more willing to invoke the doctrine where constitutional issues are involved. 
See McCormick, supra note 1049, § 52, at 120 & n.82.

1055 468 F.2d 257 (3d Cir. 1971) (enbanc).
1056Id. at 261 (alternative holding).

In United States v. DeLeon1^2 the trial judge, in response to de
fendant’s objection to evidence offered, stated that an earlier stipulation 
to the evidence’s validity indicated a waiver of the right to object. On 
appeal, the Fifth Circuit held that the defendant had a burden to come 
forward and indicate why the objection should be sustained.1053

In some cases the error caused by the admission of evidence may be 
so fundamental as to affect the substantial rights of the defendant and 
render the trial unfair. The appellate court then may invoke the doc
trine of plain error to reach the substance of the objection on appeal, 
despite the failure to object at trial.1054

In United States v. Gray1^ both a witness for the Government and 
later the defendant himself, under cross-examination, made reference to 
the defendant’s prior prison record. The appellate court found that refer
ence to the defendant’s imprisonment during the government’s presenta
tion of its case was plain error which the court could notice despite de
fense counsel’s failure to object.1056 Similarly, in United States v.
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Hager107'1 the Seventh Circuit, despite the lack of objection at trial, re
viewed the admissibility of an inflammatory question implying that the 
defendant in an automobile theft case had killed his alleged partner. 
However, the court found no reasonable possibility that the guilty ver
dict resulted from the improper suggestion, so that any error in admis
sibility was harmless.1057 1058 1059

1057 461 F.2d 321 (7th Cir. 1972).
loss Id. at 324-25.
1059 McCormick, supra note 1049, § 61, at 139.
1060 Proposed Fed. R. Evid. 601, Advisory Comm. Note (Supreme Court Draft Nov. 

1972). The Advisory Committee Note does not establish any mental or moral standards 
as prerequisites to competency.

1061 476 F.2d 1050 (10th Cir. 1973).
1062 Id. at 1054-55.
1063 476 F.2d 1127 (D.C. Cir. 1972).

COMPETENCY OF WITNESSES

The common law rules governing competency of witnesses have 
undergone substantial change by statute. Grounds which at one time 
were sufficient to disqualify a prospective witness now are considered 
merely to be grounds for impeaching credibility.1059 Thus, the Proposed

crime, connection with the litigation, or mental capacity may not be 
considered in determining a witness’ competency.1060 This trend is re
flected in United States v. Spoonhunter1061 1062 1063 where the Tenth Circuit 
ruled that the trial court had not committed reversible error in permit
ting a rape victim’s seven-year-old daughter to testify to the attack. The 
court stated that the issue of an infant’s competency to testify is a matter 
of judicial discretion that the court best could exercise by examining the 
witness to ascertain whether he seems intelligent; whether he under
stands the difference between truth and falsehood; whether he has been 
made aware of the consequences of testifying falsely; and whether he 
understands what is required by the oath. If the court is satisfied that all 
four criteria have been met, the infant should not be barred from testify-

In United States v. Benn106* the competency of a 10-year-old mentally 
retarded rape victim was at issue. At a hearing from which the jury was 
excluded, the trial court heard testimony from the victim’s father con
cerning her mental faculties. The court then made a preliminary ruling 
that the victim had the rudimentary qualifications to express what she 
recalled but postponed a favorable ruling on her competence to testify 
until evidence corroborating her testimony was produced. On appeal, 
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the District of Columbia Circuit ruled that the victim’s testimony was 
admitted properly when accompanied by a cautionary instruction to the 
jury concerning her mental state.1064 Benn indicates that courts, while 
normally presuming the competency of a witness, will proceed cautious
ly when faced with exceptional circumstances. Although infancy and 
limited mental capacity, for example, will not disqualify a witness from 
testifying, the court will exercise its discretion and carefully assess such 
a witness’ ability to perceive, remember, and narrate his understanding 
of the duty to tell the truth.

1064 Id. at 1129-31.
1065 McCormick, supra note 1049, § 185, at 435 & n.9.
1066 Proposed Fed. R. Evid. 401 (Supreme Court Draft Nov. 1972). The definition in 

the Rules employs the phrase “fact of consequence to the determination of the action” 
to avoid the confusion surrounding the definition of a “material proposition.” Id. Ad
visory Comm. Note. The definition of the Proposed Federal Rules of Evidence is 
adopted in this discussion.

1067 United States v. Allison, 474 F.2d 282, 289 (5th Cir. 1973).
1068See United States v. DeVerse, 464 F.2d 80, 83 (8th Cir.), cert, denied, 409 U.S. 

988 (1972).
1069See United States v. Kahn, 472 F.2d 272, 279-80 (2d Cir.), cert, denied, 411 

U.S. 982 (1973) (evidence of prior misconduct of defendant inadmissible as collateral 
issue tending to confuse jury); United States v. Rosenthal, 470 F.2d 837, 843 (2d Cir. 
1972), cert, denied, 412 U.S. 909 (1973) (defendant’s disorganized tax records ruled 
inadmissible as they could only confuse jury); cf. United States v. Stokes, 471 F.2d 
1318, 1320-21 (5th Cir. 1973) (court’s instruction to jury mitigated possible jury con
fusion); United States v. Austin, 462 F.2d 724, 732-33 (10th Cir. 1972) (despite possible 
confusion of jury, prosecutor’s order of proof not objectionable because of need to 
accommodate witnesses).

1070Proposed Fed. R. Evid. 403 (Supreme Court Draft Nov. 1972); McCormick, 
supra note 1049, § 185, at 439-40. These considerations normally arise in civil rather 
than criminal suits.

RELEVANCY AND ADMISSIBILITY

Relevant evidence is evidence having the tendency to establish a ma
terial proposition1065 or evidence that makes the existence of any fact of 
consequence to the determination of the action more or less probable 
than without the evidence.1066 Neither definition can be applied mechan
ically, and the courts must exercise discretion in resolving the varied 
evidentiary problems that arise.1067 The threshold question is whether 
a given proffer of evidence will advance the search for truth.1068 * The 
court, nevertheless, may exclude evidence which satisfies this funda
mental inquiry if, in the exercise of its discretion, it determines that the 
evidence’s probative value is outweighed by other considerations, such 
as the possibility of confusing or misleading the jury,1060 or the length 
of time or expense involved in presenting the evidence.1070 Unfair sur
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prise also may outweigh probativity and result in exclusion of evi
dence,1071 but the grant of a continuance, rather than exclusion of the 
evidence, may be a more appropriate remedy.1072

1071 McCormick, supra note 1049, § 185, at 440; see United States v. Hagen, 470 
F.2d 110, 112 (10th Cir. 1972), cert, denied, 412 U.S. 905 (1973) (surprise not grounds 
for reversal due to counsel’s failure to object below and absence of plain error).

1072 Proposed Fed. R. Evid. 403, Advisory Comm. Note (Supreme Court Draft Nov. 
1972). The rule does not include surprise as a basis for the inadmissibility of evidence. 
Id. 403.

1073 See, e.g., United States v. Cockerham, 476 F.2d 542, 545 (D.C. Cir. 1973) (per 
curiam) (state’s enumeration of grisly details of crime admissible); United States v. 
Stone, 471 F.2d 170, 172-73 (7th Cir. 1972), cert, denied, 411 U.S. 931 (1973) (gun not 
used in robbery admissible to show means to carry out threats); United States v. 
Binger, 469 F.2d 275, 276 (9th Cir. 1972) (admission of codefendant’s guilty plea 
on credibility was harmless error); United States v. Michals, 469 F.2d 215, 218 (10th 
Cir. 1972) (in tax evasion case may show that defendant made monthly payments to 
juvenile court); United States v. Iacovetti, 466 F.2d 1147, 1152 (5th Cir. 1972), cert, 
denied, 410 U.S. 908 (1973) (reading of defendant’s grand jury testimony admissible); 
United States v. Gray, 464 F.2d 632, 636 (8th Cir. 1972) (witness’ reference to money 
orders found in defendant’s possession as “stolen” admissible).

1074 McCormick, supra note 1049, §§ 186-87; see United States v. Webb, 463 F.2d 
1324, 1328 (5th Cir.), cert, denied, 409 U.S. 986 (1972) (defendant’s reputation for 
using violent collection practices admissible to show genuineness of victim’s fear as 
element of crime of extortion).

1075 United States v. Pitman, 475 F.2d 1335, 1337-38 (9th Cir. 1973) (dictum); United 
States v. Brown, 451 F.2d 1231, 1234-35 (5th Cir. 1971) (alternative holding); Proposed 
Fed. R. Evid. 404(a) & Advisory Comm. Note (Supreme Court Draft Nov. 1972).

1076 United States v. Fox, 473 F.2d 131, 134-35 (D.C. Cir. 1972); United States v. 
Lewin, 467 F.2d 1132, 1139-41 (7th Cir. 1972) (dictum).

1077 See United States v. Fox, 473 F.2d 131, 134-36 (D.C. Cir. 1972) (reversible error 
for judge to rule that a prospective witness who would testify concerning the de
fendant’s good reputation in the community for veracity could be cross-examined 
concerning the defendant’s earlier arrest on charges of rape).

Although the prosecution may not present evidence of defendant’s reputation in the 
community in its case-in-chief to establish that he is a bad man, such evidence is ad-J 7

A balance must be struck, then, between the probative value of and 
need for particular evidence and the potential prejudice resulting from 
its admission.1073 The rules of admissibility governing character evidence 
clearly illustrate this tension between probative value and potential 
prejudice. Character evidence, usually admissible when the nature of 
the alleged crime places character directly in issue,1074 generally is not 
admissible, despite probable relevance, when sought to be used to infer 
that the person acted consistently with his character on the occasion in 
question.1075 There are three recognized exceptions to this rule against 
admissibility of character evidence. First, an accused may offer witnesses 
who will attest to his good character,1076 but then the prosecution, limit
ing itself to the character trait testified to by the accused’s witnesses, 
may rebut with evidence of bad character.1077 Second, an accused may 
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introduce evidence concerning a pertinent character trait of the vic
tim,1078 and the prosecutor then may rebut. Third, the character of the 
witness for credibility may be explored.1079

missible to show that one who has been threatened by the defendant genuinely and 
reasonably fears for his safety. See United States v. Stubbs, 476 F.2d 626 (6th Cir. 
1973) (per curiam); United States v. Billingsley, 474 F.2d 63, 65-66 (6th Cir. 1973); 
note 1074 supra.

1078See United States v. Burks, 470 F.2d 432, 437-38 (D.C. Cir. 1972) and United 
States v. McIntire, 461 F.2d 1092 (5th Cir. 1972) (evidence of victim’s violent character 
admissible to show self-defense); Proposed Fed. R. Evid. 404(a)(2) (Supreme Court 
Draft Nov. 1972).

1079 See notes 1243-1250 inpra and accompanying text.
1080 Michelson v. United States, 335 U.S. 469, 477 (1948); See United States v. 

Kahan, — F.2d —, — (2d Cir. May 16, 1973) (Crim. No. 72-2333, at 3619-20) 
(testimony of character witness not acquainted with defendant’s reputation in com
munity inadmissible); United States v. Franklin, 471 F.2d 1299, 1302-03 (5th Cir. 1973) 
(reversible error to question defendant about specific conduct not resulting in a con
viction); cp United States v. Lewis, — F.2d —, — (D.C. Cir. Apr. 10, 1973) (Crim. 
No. 24,875, at 8) (court’s grant of leave to cross-examine defendant concerning pre
vious narcotics arrest was error). Contra, Proposed Fed. R. Evid. 405(a) (Supreme 
Court Draft Nov. 1972) (personal opinion admissible as character evidence).

1081 467 F.2d 1132 (7th Cir. 1972).
1082 Id. at 1139-40.
1083 Michelson v. United States, 335 U.S. 469, 482 (1948) (question on cross-examina

tion of character witness might be phrased “have you heard” to test knowledge of 
reputation); United States v. Franklin, 471 F.2d 1299, 1301-02 (5th Cir. 1973) (cross- 
examination as to whether witness “heard” of specific illegal act permissible even 
where no arrest was made for that act). See also United States v. Minnifield, 469 F.2d 
683 (9th Cir. 1972) (per curiam) (improperly phrased question cured by instruction 
to jury).

1084 Sec United States v. Lewin, 467 F.2d 1132, 1140 (7th Cir. 1972).

The prevailing view is that character evidence is limited to proof of 
reputation in the community and cannot be based on the witness’ per
sonal opinion of the defendant or on specific acts of the defendant re
flecting his character.1080 In United States v. Lewin™81 the Seventh Cir
cuit reasoned that a witness testifying to the accused’s reputation in the 
community need not be a member of that community. Rather, the court 
suggested that on retrial the district court should admit the reputation 
evidence subject to the scrutiny afforded by cross-examination as to the 
basis for the witness’ knowledge.1082

In its cross-examination of defendant’s character witnesses the prosecu
tion may elicit testimony concerning specific conduct on the part of the 
accused as long as such inquiry is directed at testing the witness’ knowl
edge of the accused’s reputation in the community rather than at the 
witness’ personal opinion or knowledge.1083 The theory supporting such 
a procedure is that the state must be permitted to test the witness’ knowl
edge of the accused’s reputation in the community.1084 In United States 
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v. Cummings1®^ the Ninth Circuit found no error in the questioning of 
two of defendant’s character witnesses as to whether they had heard about 
his arrest on a charge of receiving stolen property, despite the fact that 
the prosecutor knew that such charges had been dismissed?086 Citing 
Michelson v. United States,1081 the court indicated that cross-examination 
of a character witness concerning rumors about the defendant and con
cerning arrests not resulting in convictions is proper, so long as the ques
tions are asked in good faith.1085 1086 1087 1088 1089

1085 468 F.2d 274 (9th Cir. 1972).
1086 Id. at 281.
1087 335 U.S. 469 (1948).
1088 468 F.2d at 281. But cf. United States v. Kraude, 467 F.2d 37, 39-40 (9th Cir. 

1972) (prosecutor’s bad faith questioning of defendant’s character witness not plain 
error in absence of objection below and where curative instruction given).

1089 ----F.2d------(D.C. Cir. Apr. 10, 1973) (Crim. No. 24,875).
1090 Id. at (Crim. No. 24,875, at 11).
1091 Id. at (Crim. No. 24,875, at 16-17). At trial the judge had indicated that he 

would permit questioning on the narcotics arrest, prompting defense counsel to aban
don the use of character witnesses. Although the circuit court found the trial judge’s 
ruling to be in error, the error was ruled harmless due to the minimal effect character 
evidence could have had in the face of the government’s “devastating” case. Id. at 
----(Crim. No. 24,875, at 2-4, 23-28).

1092 See United States v. Squella-Avendano, 478 F.2d 433, 438 (5th Cir. 1973).

In United States v. Lewis1080 the District of Columbia Circuit estab
lished requirements for admissibility which could mitigate the potential 
prejudice implicit in cross-examination of defendant’s character witnesses 
as to whether they had heard that defendant had engaged in specific con
duct. First, the court must be satisfied that the events about which the 
witness will be asked actually happened. Second, the prosecution’s ques
tions should be carefully and narrowly framed. Third, the questions 
must be restricted to events reflective of the character traits the defendant 
has placed in issue through his witnesses. Fourth, the probative value of 
the evidence must outweigh possible prejudice, and, fifth, the court must 
exercise its discretion “with full knowledge of its heavy responsibil
ity.” 1090 In Lewis the lower court, at defendant’s retrial for robbery, had 
granted the prosecutor leave to cross-examine defendant’s character wit
nesses on defendant’s arrest for a narcotics violation which took place 
after the original trial but before retrial. Since the reputation at the time 
of the original offense was the relevant concern, the prosecution should 
not have been permitted to inquire into his reputation as a result of the 
subsequent arrest.1091

The trial judge has discretion to limit the number of character wit
nesses the defendant may produce, and the limitation will not be re
versed in the absence of prejudicial abuse of discretion.1092 Where de
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fense counsel is informed of the limitation at a pretrial conference, how
ever, the court, without good reason, may not limit that number further 
without warning once counsel has begun to present his case and char
acter is the pivotal issue. Such a practice was found to be reversible error 
in United States v. Escamilla,1^ where the prosecution, after hearing the 
testimony of defendant’s first character witness, stipulated to the court 
that the others would give the same testimony, though in pretrial con
ference the judge had told counsel that the defense could call five char
acter witnesses.1093 1094 * 1096

1093 467 F.2d 341 (4th Cir. 1972) (cn banc).
1094 id. at 348-49.
1095471 F .2d 501 (7th Cir. 1972).
1096 Id. at 504.
1097

loos McCormick, supra note 1049, § 190, at 448-51; accord, Proposed Fed. R. 
Evid. 404(b) (Supreme Court Draft Nov. 1972).

1099 The courts often admit evidence of past conduct to show both motive and 
intent without clearly distinguishing between the two exceptions. See, e.g., United 
States v. Parker, 469 F.2d 884, 890 (10th Cir. 1973); United States v. Bomwell, 467 
F.2d 895, 896-97 (3d Cir. 1972) (per curiam); United States v. Johns, 466 F.2d 1364, 
1365 (5th Cir. 1972); United States v. Hager, 461 F.2d 321, 323 (7th Cir. 1972). How
ever, such evidence sometimes is admitted only to establish intent. See, e.g., United 
States v. Castro, 476 F.2d 750, 753-54 (9th Cir. 1973) (evidence of prior similar 
fraudulent act admissible to show intent to conspire); United States v. French, 470 
F .2d 1234, 1240 (D.C. Cir. 1972) (evidence of suspicious conduct admissible to establish 
intent to steal); United States v. Williams, 470 F.2d 915, 918 (2d Cir. 1972) (evidence 
of bogus income tax form admissible to establish intent to deceive) ; United States v. 
Martinez, 466 F.2d 679, 683-84 (5th Cir. 1972) (conduct prior to alleged conspiracy 
admissible to show intent to conspire); United States v. Banks, 465 F.2d 1235, 1243
(5th Cir.), cert, denied, 409 U.S. 1062 (1972) (evidence of crimes not charged ad
missible to show intent to conspire). The evidence of past offenses must be clear and 
conclusive to be admissible to show intent. United States v. Broadway, 477 F.2d 991,

In United States v. Banibulaslw* the Seventh Circuit held prospectively 
that after the defendant’s general reputation in the community has been 
established, the defendant may ask his character witnesses whether they 
would believe him under oath.1090 The court stated that once the de
fendant’s reputation in the community has been established, an expression 
of personal belief could be utilized to measure that reputation.1097

Evidence of prior convictions, offenses, criminal conduct not result
ing in conviction, and other past conduct is not admissible to establish 
an accused’s character or to suggest a propensity or disposition of the 
accused to so act.1098 However, evidence of such conduct is admissible 
in several widely recognized situations as bearing on issues other than 
propensity or disposition: to establish motive and intent,1099 * opportun
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ity,1100 preparation,1101 a common scheme or plan embracing commission 
of two or more crimes so related to one another that proof of one tends 
to establish the other,1102 knowledge,1103 identity,1104 absence of mistake 
or accident,1105 rebuttal of defense,1106 or existence of a conspiracy.1107 

The fact that past conduct evidence qualifies for admissibility under 
one of these exceptions, however, is not dispositive. The court’s over
riding concern in ruling on admissibility is with the balance of the pro
bative value of the evidence against its possible prejudicial effect.1108 
That balance is determined by the trial court and will not be reversed 

1100See United States v. Abshire, 471 F.2d 116, 118 (5th Cir. 1972) (evidence that 
defendant transported gun in interstate commerce admissible to show access to gun).

noi See, e.g., United States v. Castro, 476 F.2d 750, 753 (9th Cir. 1973); United 
States v. Wright, 466 F.2d 1256, 1259 (2d Cir. 1972), cert, denied, 410 U.S. 916 (1973); 
United States v. Banks, 465 F.2d 1235, 1243 (5th Cir.), cert, denied, 409 U.S. 1062 
(1972); United States v. Leftwich, 461 F.2d 586, 588 (3d Cir. 1972).

1102 See, e.g., United States v. Fench, 470 F.2d 1234, 1240 (D.C. Cir. 1972); United 
States v. Overton, 470 F.2d 761, 766-67 (2d Cir. 1972), cert, denied, 411 U.S. 909 
(1973); United States v. Parker, 469 F.2d 884, 890 (10th Cir. 1973); United States v. 
Crowder, 464 F.2d 1284 (9th Cir. 1972) (per curiam), cert, denied, 411 U.S. 908 
(1973); Wingate v. Wainwright, 464 F.2d 209, 211 (5th Cir. 1972).

1103 See United States v. Castro, 476 F.2d 750, 753-54 (9th Cir. 1973) (evidence of 
prior conspiracy to accept bribes); United States v. McCarthy, 473 F.2d 300, 303 
(2d Cir. 1972) (evidence of participation in theft admitted in trial for possession of 
stolen goods); United States v. Williams, 470 F.2d 915, 918 (2d Cir. 1972) (bogus 
income tax form); United States v. Parker, 469 F.2d 884, 889 (10th Cir. 1973) (con
spiracy to make firearms without paying tax); United States v. Martinez, 466 F,2d 
679, 683-84 (5th Cir. 1972) (conduct prior to alleged beginning of conspiracy); United 
States v. Hager, 461 F.2d 321, 323 (7th Cir. 1972) (similar criminal conduct).

1104 See United States v. Fench, 470 F.2d 1234, 1240 (D.C. Cir. 1972).
nos See, e.g., United States v. Castro, 476 F.2d 750, 753-54 (9th Cir. 1973); United 

States v. Fench, 470 F.2d 1234, 1240 (D.C. Cir. 1972); United States v. Parker, 469 
F.2d 884, 889-90 (10th Cir. 1973).

1106See United States v. Rodriguez, 474 F.2d 587, 589-90 (5th Cir. 1973) (subsequent 
similar conduct admissible to rebut entrapment defense).

1107 See United States v. Banks, 465 F.2d 1235, 1243 (5th Cir.), cert, denied, 409 U.S. 
1062 (1972); United States v. Sutherland, 463 F.2d 641, 648-49 (5th Cir.), cert, denied, 
409 U.S. 1078 (1972); cf. United States v. Nathan, 476 F.2d 456, 460 (2d Cir. 1972) 
(subsequent conduct admissible to illustrate existence of conspiracy).

nos See, e.g., United States v. Baum, — F.2d —, — (2d Cir. Mar. 22, 1973) 
(Crim. No. 72-1966) (defendant prejudiced by admission of evidence of prior similar 
conduct without sufficient time to prepare rebuttal); United States v. Cochran, 475 
F.2d 1080, 1082 (8th Cir. 1972) (evidence that defendant committed assault during 
flight admissible to prove that he committed crime charged); United States v. Mc
Carthy, 473 F.2d 300, 303-04 (2d Cir. 1972) '(evidence of participation in hijacking 
not prejudicial to prove possession of fruits); United States v. Hines, 470 F.2d 225, 
227-28 (3d Cir. 1972), cert, denied, 410 U.S. 968 (1973) (prejudice from pre-indictment 
photographic identification outweighed by probative value); United States v. Cooper, 
464 F.2d 648, 655 (10th Cir. 1972), cert, denied, 409 U.S. 1107 (1973) (defendant not 
permitted to make reference to codefendant’s prior criminal conviction).
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unless there has been a manifest abuse of discretion.1109 * One limitation 
on the trial court’s discretion is illustrated by Wingate v. Wainwright™ 
The prosecution attempted to show intent and a common scheme by 
introducing evidence of prior crimes of which the defendant had been 
acquitted.1111 The Fifth Circuit, in reversing, reasoned that the attempt 
violated the defendant’s rights under the double jeopardy clause of the 
fifth amendment.1112 The judge also must exercise discretion in passing 
on the relevancy of redirect and rebuttal testimony. In this area, the 
court’s attention is directed primarily toward determining whether the 
evidence clarifies preceding testimony or is designed only to have cumu
lative effect.1113

1109 United States v. Gaus, 471 F.2d 495, 499 (7th Cir. 1972), cert, denied, 93 
S. Ct. 2772 (1973).

1H0 464 F.2d 209 (5th Cir. 1972).
mi Id. at 214.
1112
ms See, e.g., United States v. Cirillo, 468 F.2d 1233, 1240 (2d Cir. 1972), cert, 

denied, 410 U.S. 989 (1973) (impeached witness always may attempt to explain ap
parent inconsistency in his testimony); United States v. Wallace, 468 F.2d 571 (4th 
Cir. 1972) (per curiam) (proper to rebut opponent’s testimony); United States v. 
Mallis, 467 F.2d 567, 568-69 (3d Cir. 1972) (per curiam) (purpose of rebuttal is to 
counteract or disprove opponent’s evidence); cf. United States v. Dalton, 465 F.2d 32, 
35 & n.4 (5th Cir. 1972), cert, denied, 409 U.S. 1010 (1973) (proper for prosecution to 
conduct redirect on subjects broached by defense during cross-examination).

In United States v. Jansen defense counsel asked defendant on direct examination 
whether he ever had been convicted of a crime and the defendant replied that he had 
not. 475 F.2d 312, 315-16 (7th Cir.), cert, denied, 42 U.S.L.W. 3195 (U.S. Oct. 9, 
1973). Realizing that the defendant had been convicted of a misdemeanor and further 
realizing that he had phrased his question improperly by saying crime rather than 
felony, defense counsel sought to have the question and response stricken. The court 
refused, and the prosecution was permitted on cross-examination to impeach the de
fendant’s credibility by showing that he had lied to his counsel. Id. Defense counsel 
then sought to resurrect the defendant’s credibility on redirect examination by explain
ing the misunderstanding, but the trial court would not permit it. Rather, the judge 
ruled that to allow the explanation to be made would open up a collateral area. Id.

1114 See United States v. Kimbrell, 470 F.2d 280, 282 (5th Cir. 1972) (per curiam),
ms United States v. Ratner, 464 F.2d 169, 172-73 (5th Cir. 1972) (witness’ reference 

to defendant’s prior incarceration not cured by instruction to jury).

In the event a potentially prejudicial statement is heard by the jury 
before objection can be made, the court may use a curative instruction 
to neutralize the impact of the proffer.1114 If such an instruction would 
have insufficient curative effect, a new trial should be ordered.1115

experts

An expert witness operates in the reasoning rather than the fact find
ing sphere by drawing inferences and conclusions from provable facts 
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where, due to the technical or specialized nature of the subject matter, 
the trier of fact might not be able to reach appropriate conclusions with
out assistance.1116 Traditionally, two requirements must be met before 
the courts admit expert testimony. First, the subject of the inference 
must be beyond the ken of the average layman.1117 Second, the expert 
witness must have sufficient skill, knowledge, or background in the field 
covered by his testimony for the trial court to find that he probably 
can aid the trier of fact.1118 The court may appoint expert witnesses on 
its own motion or on motion of either or both parties,1119 and the witness 
then may testify based on either firsthand knowledge,1120 hypothetical 
questions based on facts in the record presented to him prior to his testi
mony,1121 or possibly reports made by others.1122

1116 McCormick, supra note 1049, § 13.
1117 Id. § 13, at 29 & n.65. However, the Proposed Federal Rules of Evidence redirect 

the focus of the inquiry to whether the testimony would assist the trier of fact in 
understanding the evidence or to determine the fact in issue. Proposed Fed. R. Evid. 
702 (Supreme Court Draft Nov. 1972).

1118 McCormick, supra note 1049, § 13, at 30; accord, Proposed Fed. R. Evid. 702
(Supreme Court Draft Nov. 1972); see United States v. Cochran, 475 F.2d 1080, 1084 
(Sth Cir. 1973) (podiatrist writing a book on prison conditions properly excluded as ex
pert concerning the development of psychological problems due to imprisonment); 
United States v. Jackson,----F.2d----- ,---- (4th Cir. Nov. 16, 1972) (Crim. No. 72-1558,
at 2) (per curiam) (treasury agent permitted to give expert testimony that merchandise 
seized was whiskey); United States v. Almada-Aldama, 462 F.2d 952 (9th Cir. 1972) (per 
curiam) (customs agent qualified to testify as expert to identify marijuana). See generally 
United States v. Wagner,----F.2d----- ,---- (10th Cir. Mar. 12, 1973) (Crim. No. 72-
1512, at 6) (handwriting expert’s testimony inadmissible if based on unauthenticated 
sample); United States v. Brumley, 466 F.2d 911, 916 (10th Cir. 1972), cert, denied, 93 
S. Ct. 2755 (1973) (testimony of government experts pertaining to nature of evidence 
destroyed during testing admissible).

Expert testimony was required under fundamental fairness and due process doctrines 
to aid a jury in implementing the Roth obscenity test. United States v. Palladino, 475 
F.2d 65, 72-75 (1st Cir.), vacated on other grounds, 93 S. Ct. 3066 (1973). Although 
the Roth test for obscenity is no longer applicable, the concepts of Palladino still may 
be relevant in analagous situations.

1119 Fed. R. Crim. P. 28(a); Proposed Fed. R. Evid. 706(a) (Supreme Court Draft 
Nov. 1972).

1120 See Proposed Fed. R. Evid. 703 & Advisorv Comm. Note (Supreme Court Draft 
Nov. 1972); McCormick, supra note 1049, § 14, at 31-32.

1121 See Proposed Fed. R. Evid. 703 (Supreme Court Draft Nov. 1972); McCormick, 
supra note 1049, § 14, at 31-32.

1122 Proposed Fed. R. Evid. 703 (Supreme Court Draft Nov. 1972). While there is a 
demonstrable trend toward permitting an expert witness to base his testimony on reports 
of others, the majority of courts still do not permit such testimony. See McCormick, 
supra note 1049, § 15, at 34-35.

If a defendant in federal court can demonstrate that he is unable to 
pay for the services of an expert witness and further can demonstrate 
that expert testimony is necessary to an adequate defense, the court must
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order a subpoena for the expert named by the defendant.1123 1124 In United 
States v. MoudyU2A the Fifth Circuit overturned a lower court’s denial 
of defendant’s motion for a subpoena on a particular doctor who would 
support his insanity defense.1125 * 1127 The court ruled that such subpoenas 
must be granted unless the defendant’s averments are incredible on their 
face or are shown to be untrue by the Government, or unless the request 
is otherwise frivolous.1120

1123 Fed. R. Crim. P. 17(b); see United States v. Julian, 469 F.2d 371, 374-75 (10th 
Cir. 1972) (reversible error to deny defendant’s rule 17(b) motion).

1124 462 F.2d 694 (5th Cir. 1972).
1125 Id. at 696.
U2G Id. at 698. Since such a showing was not made and because the production of the 

witness would not have caused delay, the court ruled that the subpoena should have 
been issued. Id. 698-99.

1127 477 F.2d 723 (9th Cir. 1973).
1128 Id. at 725.
1129 ZJ. at 725-26; see 18 U.S.C. § 3006(A) (e) (1970).
1130/J. at 726.
1131 See Krattenmackcr, Testimonial Privilege in Federal Courts: An Alternative to 

the Proposed Federal Rules of Evidence, 62 Geo. L.J. 61 (1973).

The defendant in United States v. BassU21 sought to have a psychia
trist of his choice subpoenaed to develop his insanity defense.1128 1129 The 
trial court found that because the indigent defendant had been examined 
by two psychiatrists recommended by the prosecution, it was unneces
sary to subpoena the witness he sought. The Ninth Circuit reversed and 
held that a defendant is entitled to a psychiatrist of his choice under the 
federal statute providing for aid to a criminal defendant in the presenta
tion of his case.1121’ If this is not practical, then the psychiatrist assigned 
at least must be one acceptable to the defendant, and the prosecutor 
should have no influence in the selection.1130

PRIVILEGE

The law of privilege attempts to strike a balance between the need 
for full disclosure of all relevant evidence to enable the fact finder to 
make an accurate determination and the social policy of encouraging 
frank and free communication by insuring confidentiality in certain 
relationships. Because of the inherent conflict in these policies, the bal
ance is difficult to strike, and, consequently, privilege is one of the most 
controversial concepts in evidence law.1131

The attorney-client privilege, rooted in the common law, primarily 
is designed to protect communications between the attorney and the 
client when the attorney is consulted in his professional capacity as legal 
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advisor.1132 The justification for the privilege is the need for the client 
to disclose fully all relevant information to his attorney to insure that 
the best representation is obtained.1133 As a general rule, the privilege 
does not extend to the client’s identity or to the fact of employment of 
an attorney.1134 The privilege belongs to the client,1135 and only he or 
one acting with his authority may waive it.1136

H32See McCormick, supra note 1049, § 88; 8 J. Wigmore, Evidence 2300-04 (Mc
Naughton rev. ed. 1970) [hereinafter cited as J. Wigmore]. The privilege is inapplicable 
when no viable attorney-client relationship exists. See United States v. Fanning, 477 
F.2d 45, 47-48 (5th Cir. 1973) (communications with business associate who also acted 
as attorney not shown to be within attorney-client relationship); United States v. 
Gurtner, 474 F.2d 297, 298-99 (9th Cir. 1973) (consultations with accountant not privi
leged though accountant worked with attorney). Further, even if such a relationship 
exists, the privilege does not apply in all stiuations. For example, the privilege will not 
protect attorney or client if their relationship is undertaken in furtherance of a felony. 
See United States v. Rosenstein, 474 F.2d 705, 715 (2d Cir. 1973) (lawyer consulted 
to aid income tax evasion).

1133 See McCormick, supra note 1049, § 87; 8 J. Wigmore, supra note 1132, § 2291.
1134 McCormick, supra note 1049, § 90.
1135/J. § 92, at 192.
1136 Id. § 93, at 194.
1137 See United States v. Figueroa-Paz, 468 F.2d 1055, 1057 (9th Cir. 1972).
1138 See generally McCormick, supra note 1049, § 66. The majority of jurisdictions 

recognize this privilege in criminal proceedings, but not in civil proceedings. Id. at 
144_45; accord, Proposed Fed. R. Evid. 505(a) (Supreme Court Draft Nov. 1972). How
ever, in United States v. Doe the First Circuit held that a spouse could not claim this 
common law privilege to avoid giving testimony to a grand jury when both spouses 
are immunized from prosecution and are asked about the same transaction. 478 F.2d 
194, 195 (1st Cir. 1973).

1139 Hawkins v. United States, 358 U.S. 74, 77 (1958). Contra, McCormick, supra 
note 1049, § 66, at 146; 8 J. Wigmore, supra note 1132, at 216-18.

1140See United States v. Neeley, 475 F.2d 1136, 1137 (4th Cir. 1973) (per curiam) 
(privilege inapplicable to invalid marriage); United States v. Burks, 470 F.2d 432, 436 
(D.C. Cir. 1972) (adverse testimony privilege ends with termination of marital re
lationship).

1141 See generally McCormick, supra note 1049, §§ 79-86; 8 J. Wigmore, supra note 
1132, § 2332, at 642. The Proposed Federal Rules of Evidence do not recognize such 
a privilege. Proposed Fed. R. Evid. 505(a), Advisory Comm. Note (Supreme Court 
Draft Nov. 1972).

1142 See 8 J. Wigmore, supra note 1132, § 2332.

The husband-wife relationship has given rise to two distinct priv
ileges.1137 The privilege that prohibits adverse testimony of a spouse in 
a criminal proceeding1138 is grounded in the theory that to permit a spouse 
to so testify would destroy marital harmony.1139 Accordingly, the priv
ilege does not extend beyond the marital relationship, and death, divorce, 
or invalid marriage are effective to waive it.1140 The confidential com
munications privilege1141 also addresses the marital relationship, but its 
focus is on the free flow of discourse between spouses.1142 As such, the 
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privilege for communications made during the marriage extends beyond 
the bounds of the marital relationship and is not waived by death or 
divorce.1143 The privilege normally does not extend to non-communica- 
tive acts1144 and may be waived if not asserted continuously.1145 Further
more, the confidential communications privilege may not extend to inter- 
spousal communications concerning illegal activity in which both spouses 
are substantial participants.1146

1143 United States v. Burks, 470 F.2d 432, 436 (D.C. Cir. 1972); McCormick, supra 
note 1049, § 85, at 172; 8 J. Wigmore, supra note 1132, § 2341.

1144 United States v. Burks, 470 F.2d 432, 436-37 (D.C. Cir. 1972) (violent, dangerous 
conduct not within privilege). In federal courts the common law privilege is generally 
limited to utterances. Pereira v. United States, 347 U.S. 1, 6 (1954); see United States 
v. Lewis, 433 F.2d 1146, 1151 (D.C. Cir. 1970) (per curiam).

1145 United States v. Figueroa-Paz, 468 F.2d 1055, 1057-58 (9th Cir. 1972).
1146See United States v. Kahn, 471 F.2d 191, 194-95, 198 (7th Cir. 1972), cert, granted, 

411 U.S. 980 (1973) (error to suppress wire-tapped conversations between spouses if 
they concerned illegal gambling activity in which both were involved); Note, Future 
Crime or Tort Exception to Communications Privileges, 77 Harv. L. Rev. 730, 734-35 
(1964).

U47 Proposed Fed. R. Evid. 510(a) & Advisory Comm. Note (Supreme Court Draft 
Nov. 1972); see Quinn, McCray v. Illinois: Probable Cause and the Informer Privilege, 
45 Den. L. Rev. 399, 400-01 (1968).

H48S^ McCormick, supra note 1049, § 111, at 237-38. The exception, however, has 
received mixed treatment. In Roviaro v. United States the Supreme Court reversed a 
narcotics conviction because the court below had not required disclosure of an in
former’s identity. 353 U.S. 53 (1957). Disclosure should have been made because the 
informer also participated in the crime with which the defendants were charged and, 
therefore, could have testified to material elements of the case. Id. at 64. As McCray 
v. Illinois showed, however, disclosure need not be made when an informer’s infor
mation has been relied upon to establish probable cause and the lawfulness of a search 
and seizure is in question. 386 U.S. 300 (1967). Thus, while the mere status of an 
informer as such will not protect against disclosure of identity when the informer’s 
activity goes beyond mere informing, the privilege does apply when he confines his 
activities to informing and does not take the stand at a proceeding to determine guilt 
or innocence.

In United States v. Ellis the Ninth Circuit held that the Government may have the 
benefit of the privilege even if the informer does take the stand if the state can 
justify its request that disclosure be withheld. 468 F.2d 638, 639 (9th Cir. 1972) (per 
curiam) (danger to informer if identity revealed); cf. United States v. Crovedi, 467 
F.2d 1032 (7th Cir. 1972), cert, denied, 410 U.S. 990 (1973) (danger to coconspirator who 
turned state’s evidence if identity revealed). If the court orders disclosure and the state 
refuses to comply, the prosecution must drop the case. Roviaro v. United States, 353 
U.S. 53, 61 (1957) (dictum); see McCormick, supra note 1049, § 111, at 238.

The state is privileged not to divulge the identity of one who has fur
nished information which assists law enforcement agencies in investi
gating possible violations of the law.1147 However, a generally recognized 
exception requires disclosure if the informer’s identity becomes important 
to establish a defense.1148 The Proposed Federal Rules of Evidence would 
expand this exception to require disclosure if the informer is a witness 
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at a proceeding to determine guilt or innocence, if he could give testi
mony on the merits of the case, or if there is some question as to the 
legality of the manner in which evidence was seized based on the in
former’s tip.1149

1149 Proposed Fed. R. Evid. 510(c) (Supreme Court Draft Nov. 1972).
1150 Tortorella, Physician-Patient Privileged Communications, 9 Trial, Mar.-Apr. 

1973, at 59; Comment, Federal Rules of Evidence and the Law of Privileges, 15 Wayne 
L. Rev. 1287, 1324 (1969). The Proposed Federal Rules of Evidence recognize only 
a psychotherapist-patient privilege. Proposed Fed. R. Evid. 504 & Advisory Comm. Note 
(Supreme Court Draft Nov. 1972). The rationale supporting the psychotherapist privi
lege is that a psychiatrist or clinical psychologist has a specific need to maintain con
fidentiality because his efficacy depends upon the patient’s willingness to speak freely 
with him. Green, Highlights of the Proposed Federal Rules of Evidence, 4 Ga. L. Rev. 
1, 26-27 (1969).

1151 McCormick, supra note 1049, § 99, at 213.
1152 Id. at 214.
1153 8 J. Wigmore, supra note 1132, § 2281, at 832; see McCormick, supra note 1049, 

§ 101.
1154 468 F.2d 856 (9th Cir. 1972).
1155 Id. at 859.
1156 Rogers v. United States, 340 U.S. 367, 371 (1951); McCormick, supra note 1049, 

§ 120, at 254-55; see United States v. White, 477 F.2d 757, 762-63 (5th Cir. 1973).
1157 477 F.2d 757 (5th Cir. 1973).

Most jurisdictions recognize a physician-patient privilege1150 and gen
erally require that a patient be consulting a physician for treatment or 
diagnosis preparatory to treatment before the privilege attaches.1151 If 
a person consults a physician for purposes other than treatment, such as 
to procure expert testimony in preparation for litigation, information 
secured by the physician through observation and examination is not 
privileged.1152 And communications not made in confidence are not pro
tected by the privilege.1153 1154 Thus, in Mitchell v. Eyman11M the Ninth 
Circuit ruled that communications between a court-appointed psychia
trist and the defendant-patient were not privileged when the defendant 
was informed at the outset that the psychiatrist was to report his findings 
concerning defendant’s sanity to the court.1155 1156 1157

SELF-INCRIMINATION

The fifth amendment protects any person from being compelled to be 
a witness against himself. Therefore, an individual seeking the protec
tion of the privilege against self-incrimination first must show a personal 
danger of incrimination in order to have standing to raise the privilege.1150 
The question of standing was raised this past term in United States v. 
White,117,7 where an attorney was subpoenaed under the civil investiga
tive powers of the Internal Revenue Service and ordered to produce 
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workpapers regarding a client’s tax return. The workpapers had been 
prepared by the client’s accountant and transferred to the attorney.1158 
Noting that it may have been error to refuse the client the right to 
intervene because he therefore could not claim his privilege,1159 the Fifth 
Circuit assumed, without deciding, that the attorney had standing to 
claim the client’s privilege but held against the privilege on other 
grounds.1160 This assumption comports with the weight of authority 
which supports the right of an attorney to invoke his client’s privilege 
when acting as the agent for his client.1161

H58 Id. at 759.
H59 Id. at 759 n.2.
neo Id. at 761-63.
U61 See id. at 765-66 & n.4 (Ainsworth, J., dissenting) (citing authorities); Mc

Cormick, supra note 1049, § 120, at 254 & n.71.
1162 Hoffman v. United States, 341 U.S. 479, 486-87 (1951); United States v. Knox, 

474 F.2d 1253, 1254 (9th Cir. 1973) (per curiam); see McCormick, supra note 1049, 
§ 123, at 263.

H63 Hoffman v. United States, 341 U.S. 479, 486-87 (1951). In United States v. Knox 
the defendant attempted to overturn his conviction for refusal to complete induction 
processing. 474 F.2d 1253 (9th Cir. 1973) (per curiam). He argued that the form 
he was required to fill out requested incriminating information and, therefore, claimed 
his fifth amendment privilege. The Ninth Circuit ruled against the claim of privilege 
because the information sought on the form, such as defendant’s past criminal con
victions, was a matter of public record. Id. at 1254.

While the danger of incrimination must be “real and appreciable,” most courts take 
a liberal view of the requirement and find even remote dangers sufficient. McCormick, 
supra note 1049, § 123, at 263. But of. California v. Byers, 402 U.S. 424, 430-31 (1971). 
In Byers the defendant was tried on two charges: a traffic violation and failure to 
“stop and report” his name and address. He claimed that if he was required to stop 
and report, there was a real danger that he would be prosecuted for a traffic violation 
and, therefore, that his fifth amendment privilege was violated by the stop and report 
statute. The Supreme Court, in rejecting the claim, held that the danger of subsequent 
prosecution was not substantial. Id. (plurality holding) (alternative holding). The dan
ger to the objecting party must be legal criminal liability. Injury to reputation, while 
it may be real, is not protected by the privilege. McCormick, supra note 1049, § 121, 
at 256.

The evidence not only must tend to incriminate, to come within the privilege, but 
also must be testimonial in nature. United States v. Mara, 410 U.S. 19, n. at 22 (1973) 
(handwriting exemplars not privileged); United States v. Dionisio, 410 U.S. 1, 6-7 
(1973) (voice exemplars not privileged); United States v. Turner, F.2d ,  
(4th Cir. Feb. 13, 1973) (Crim. No. 72-1953, at 3) (per curiam) (modeling of wig and 
sunglasses not privileged).

There continues to be a debate within the Court as to the application of the fifth 

Once a party has established his standing to object, he must give some 
indication of the grounds for the claim; a mere assertion of the privilege 
is insufficient to invoke it.1162 The claim of privilege may be disallowed 
if the court finds that the requested evidence has no possible tendency 
to incriminate1163 or if the objecting party cannot show that there is 
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some form of compulsion, directed against him, to produce the evidence 
sought.1164 In Couch v. United States11™ the Supreme Court held that 
where an accountant was subpoenaed to produce his client’s records, the 
client’s claim of his fifth amendment privilege properly was denied.1166 
The Court reasoned that since the client had no possessory interest in 
the records, there was no compulsion directed against him by the sub
poena.1167 Had the documents been turned over for “custodial safekeep
ing,” however, they would have been protected.1168 The Couch holding 
seemed to be extended by the Fifth Circuit in United States v. White.11™ 
In White a taxpayer learned that he was under investigation by the IRS 
and retained White as his attorney. White then contacted the taxpayer’s 
accountant and obtained all of the workpapers used to prepare the tax
payer’s income tax returns.1170 One year later the IRS served a summons 
on White, who refused to comply, partly on the grounds that his client’s 
fifth amendment rights would be violated.1171 The court held that the 
“custodial safekeeping” test had not been met because the taxpayer 
never had possession of the papers and no evidence in the record indi
cated that White’s actions in securing the workpapers were upon the 
instructions of his client.1172

amendment where the defendant is asked to speak or write as part of the evidence. 
Justice Marshall has argued in dissent that whenever the “affirmative cooperation” of 
the defendant is necessary to the production of incriminating evidence, the fifth 
amendment is violated, even if the testimonial nature is not met. United States v. 
Mara, 410 U.S. 19, 36-38 (Marshall, J., dissenting). See also United States v. Wade, 
388 U.S. 218, 260 (1967) (Fortas, J., dissenting).

1164 Couch v. United States, 409 U.S. 322, 328-29 (1973); Vonderahe v. Howland,
__ F.2d----- ,---- (9th Cir. Mar. 26, 1973) (Civil No. 71-1982, at 9-13); United States 
v. White, 477 F.2d 757, 762-63 (5th Cir. 1973).

1165 409 U.S. 322 (1973).
1166 Id. at 329.
1167 Id. at 329-35.
lies Id. at 337 (Brennan, J., concurring).
1169 477 F.2d 757 (5th Cir. 1973).
1170 Id. at 759.
H7i Id. at 759-61.
U72 Id. at 763-64. The dissent argued that the nature of the attorney-client relation

ship made White distinguishable from Couch since the attorney was charged with 
representing his client and his possession of the documents, on behalf of the client, 
was constructive possession by the client. Id. at 765-66 (Ainsworth, J., dissenting); 
see Couch v. United States, 409 U.S. 322, 350 (1973) (Marshall, J., dissenting).

1173----F.2d----- ,---- (9th Cir. Mar. 26, 1973) (Civil No. 71-1982).

A different facet of the compulsion issue was developed in Vonderahe 
v. Howland,1173 where plaintiffs sought an injunction and damages for 
alleged violations of their fourth and fifth amendment rights which oc
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curred when IRS agents seized the plaintiffs’ records pursuant to a 
warrant.1174 The district court held that since a warrant rather than 
a subpoena was used, the plaintiffs had been merely “passive agents not 
required to do anything that would tend to be incriminating,” and there
fore there was no compulsion directed against plaintiffs.1175 The Ninth 
Circuit reversed and held that the compulsion test is met by the issuance 
of a warrant as well as by a subpoena.1176 *

1174 Id. at — (Civil No. 71-1982, at 4).
H75 Id. at — (Civil No. 71-1982, at 7).
H76id. at--------- (Civil No. 71-1982, at 9-13); accord Hill v. Philpott, 445 F.2d 144,

149 (7th Cir.), cert, denied, 404 U.S. 991 (1971). Contra, United States v. Blank, 459 
F.2d 383, 385 (6th Cir.), cert, denied, 409 U.S. 887 (1972); McCormick, supra note 
1049, § 126, at 267-68. The rationale for distinguishing between a subpoena and a war
rant involves consideration of the differences in their testimonial nature. One who 
responds to a subpoena duces tecum is thought to be representing implicitly that the 
evidence produced is that which is sought. This representation is testimonial and there
fore triggers the privilege. Id. While a party clearly is compelled to submit to a search 
when a warrant is employed, he is not compelled to incriminate himself. If the dis
tinction between a warrant and a subpoena is to stand, therefore, it cannot be based 
on the compulsion test alone, but rather on the interface between the compulsion 
applied against the individual and the testimonial nature of his act in response to that 
compulsion.

H77— F.2d — (9th Cir. June 5, 1972) (Crim. No. 72-1219); see 26 Vand. L. Rev. 
350 (1973); 30 Wash. & Lee L. Rev. 182 (1973).

1178— F.2d at — (Crim. No. 72-1219, at 3-4); see Stillman v. United States, 177 
F.2d 607, 617-18 (9th Cir. 1949).

1179— F.2d at----(Crim. No. 72-1219, at 5-6). Although a taxpayer may object
to specific questions on the tax form, the court held that the defendant’s failure to 
object did not amount to a waiver of his privilege absent some showing that defendant 
was aware of this right. Id. at — (Crim. No. 72-1219, at 7-8).

1180 Griffin v. California, 380 U.S. 609, 613-15 (1965); McCormick, supra note 1049, 
§ 131, at 275.

In Garner v. United States1111 the Ninth Circuit considered whether 
information entered on income tax returns is admissible in a subsequent 
criminal prosecution unrelated to income tax laws. At the defendant’s 
trial on charges of conspiracy to violate federal gambling laws, the prose
cution introduced tax returns on which the defendant had reported that 
gambling was the source of most of his income. The defendant argued 
that admission of the tax returns violated his privilege against self-in- 
crimination, although the Ninth Circuit previously had held that infor
mation on returns is voluntarily produced and therefore is not priv
ileged.1178 However, the Garner court reversed its prior position and held 
that disclosures on income tax returns are compelled in that there are 
criminal sanctions for failure to file an accurate return.1179

Once the privilege has been invoked successfully, subsequent comment 
at trial on a defendant’s failure to testify is a violation of the privilege.1180 
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In United States v. Tillman"*' the defendant argued that the trial court 
committed reversible error when it permitted the prosecution to com
ment on the defendant’s election to remain silent at the time of arrest, on 
the grounds that the comment impeached his credibility by inferring that 
his alibi was invented after arrest. The Third Circuit agreed that the 
trial court erred in permitting the prosecutorial comment but affirmed 
defendant’s conviction because the comments were brief and the error 
was harmless.* 1182

1181470 F.2d 142 (3d Cir. 1972) (per curiam), cert, denied, McCants v. United States, 
410 U.S. 968 (1973).

1182 Zd. at 144.
1183 Newell v. Slayton, 468 F.2d 888, 889 (4th Cir. 1972); United States v. Lipton, 

467 F.2d 1161, 1168 (2d Cir. 1972), cert. denied, 410 U.S. 927 (1973).
1184 464 F.2d 927 (8th Cir. 1972).
1185 Id. at 929-31.
1186 476 F.2d 667 (3d Cir. 1973).
1187 Jd. at 668, 671; see Fed. R. Crim. P. 11.
1188 476 F.2d at 671.
1189 ----F.2d----- (6th Cir. Jan. 25, 1973) (Crim. No. 72-1843) (per curiam).

The prosecutor may comment on the defendant’s failure to call any 
witnesses to contradict the government’s case.1183 1184 However, if the de
fendant calls witnesses who previously have invoked the fifth amend
ment when questioned about the incident, comment on this fact may 
violate the defendant’s right to due process. In United States v. Wil
liams1181 the defendant argued that the prosecutor should not have been 
permitted to comment in final argument to the jury that a defense wit
ness had invoked the fifth amendment at a grand jury proceeding. The 
Eighth Circuit agreed that defendant’s right to a fair trial thereby was 
violated and rejected the government’s argument that such evidence was 
offered only to impeach the witness’ credibility since he was willing at 
trial to testify to matters concerning which he had invoked the fifth 
amendment at the grand jury proceeding.1185 1186

The effect of a guilty plea on the privilege against self-incrimination 
was examined by the Third, Fifth, and Sixth Circuits during the past 
term. In United States v. Valle jo118G the defendant appealed a denial of 
his motion to withdraw his guilty plea before sentencing. The defendant 
alleged that the plea was invalid because he was not advised of his priv
ilege against self-incrimination in accordance with rule 11 of the Federal 
Rules of Criminal Procedure.1187 The Third Circuit affirmed and stated 
that once the court has satisfied itself that the guilty plea was made 
knowingly, voluntarily, and on advice of counsel, an independent warn
ing against self-incrimination becomes unnecessary.1188

In Flores v. United States1189 the Sixth Circuit overruled its prior de



1973] Circuit Note: Criminal 565

cisions and held that United States v. Leary,1190 making the privilege 
against self-incrimination a complete defense to a prosecution for pos
session of untaxed marihuana, must be applied retroactively.1191 In United 
States v. Seavers1™2 the same circuit ruled that a person who has pleaded 
guilty in a criminal prosecution still can refuse to testify on fifth amend
ment grounds when called as a witness in a trial of one accused of aiding 
and abetting him.1193

1100395 U.S. 6 (1969).
1191----I'.2d at------(Crim. No. 72-1843, at 3). Petitioner had been sentenced as an

habitual offender after a later conviction on an unrelated crime. Since his guilty plea 
in the marihuana case had formed part of the basis for that sentence, the court ordered 
the sentence vacated. Id.; see Grier v. United States, 472 F.2d 1157 (5th Cir. 1973) (per 
curiam). In Grier the court held that a voluntary guilty plea to a charge of possession 
of untaxed marihuana waived a self-incrimination defense. The court reasoned that be
cause the plea was entered almost a year after Leary, the defendant could have asserted 
the privilege. Id. at 1158.

1192472 F.2d 607 (6th Cir. 1973).
1193 id. at 610-11. The witness had pleaded guilty to interstate transportation of a 

stolen automobile. Approximately one month later he was asked to testify in the trial 
of a man charged with aiding and abetting him. The witness refused to testify on fifth 
amendment grounds and argued that he was still subject to state prosecution for the 
manner in which the car was taken and for operating a vehicle without the owner’s 
consent. The trial court recognized the possibility of such state prosecutions but ruled 
that the defendant had waived the right to refuse to testify to these matters by virtue 
of his guilty plea to the federal charge. The Sixth Circuit disagreed and ruled that a 
guilty plea waives the privilege against self-incrimination as to offenses pleaded to, 
but it is not a blanket waiver of the privilege as to other offenses for which prosecu
tion still may be initiated. Id.; accord United States v. Domenech, 476 F.2d 1229, 1231 
(2d Cir. 1973); United States v. Franz, 469 F.2d 76 (9th Cir. 1972) (per curiam).

H04 463 F.2d 1089 (5th Cir. 1972).
non Id. at 1092.
hog Id. at 1091-92; see 11 U.S.C. § 25(a) (1970).
U97 463 F.2d at 1092, citing Kastigar v. United States, 406 U.S. 441 (1972).

In United States v. Seiffert1™4 the Fifth Circuit remanded the de
fendant’s conviction for misappropriation of funds of a federally in
sured bank on the grounds that the trial court failed to require that the 
prosecution prove that the evidence it introduced was derived from a 
legitimate source wholly independent of immune testimony.1195 The 
immunity, granted by the statute, had extended only to use of the testi
mony, but an amendment to the statute, passed after the testimony was 
given but before it was introduced at trial, granted both use and deriva
tive use immunity.1196 The court held that this amendment applied to all 
pending cases, since it merely codified the requirement of the fifth 
amendment.1197

The last obstacle to a successful claim of the privilege against self
incrimination is the possibility that the right may have been waived 
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previously. The issue of waiver of self-incrimination rights often is in
volved in resolving cases which more properly may be considering the 
nature and extent of the privilege rather than determining the existence 
of a waiver, i.e., “an intentional relinquishment or abandonment of a 
known right or privilege.” 1198

1198 Johnson v. Zerbst, 304 U.S. 458, 464 (1938). This is the definition usually quoted, 
verbatim or in substance. See, e.g., Boykin v. Alabama, 395 U.S. 238, 243 n.5 (1969); 
Sieling v. Eyman, 478 F.2d 211, 214 (9th Cir. 1973); United States v. Escander, 465 
F.2d 438, 441 (5th Cir. 1972).

1199 Ottomano v. United States, 468 F.2d 269, 273 (1st Cir. 1972), cert, denied, 409 
U.S. 1128 (1973).

1200468 F.2d 269 (1st Cir. 1972), cert, denied, 409 U.S. 1128 (1973).
1201 Id. at 271, 273.
1202 Id. at 271.
1203 Id. at 274.
1204 466 F.2d 1059 (9th Cir. 1972).
1205 Id. at 1077.
1206 Id. at 1067-71.

A number of cases which mention waiver in fact appear to be consider
ing whether the testimony sought was incriminating or compelled. Thus, 
if a defendant pleads guilty or testifies in his own behalf at a trial result
ing in conviction, the effect of the plea or testimony on the defendant’s 
self-incrimination privilege at a subsequent trial of another person, ap
pears at first glance to be a question of waiver. Since, however, waiver 
of the privilege in one proceeding does not affect the rights of a witness 
in another independent proceeding,1199 the proper inquiry is not into 
the existence of a prior waiver but into the possibility that the testimony 
sought might still be incriminating. Thus, in Ottomano v. United 
States12™ the defendant was convicted at a trial at which he had testi
fied.1201 At the subsequent trial of an alleged aider and abetter Ottomano 
refused to testify about the incident and claimed the self-incrimination 
privilege.1202 Pointing to Ottomano’s pending motion to vacate his sen
tence and the fact that the testimony sought at the abetter’s trial could 
be used against Ottomano at any retrial, the First Circuit upheld the 
privilege because of the “possibility of further incrimination.” 1203

Similarly, where testimony is adduced by slight compulsion, it often is 
argued that the testimony given constitutes a waiver of any right to re
fuse to continue with the testimony. For example, in Bursey v. United 
States12™ a grand jury witness, by grant of immunity, was misled into 
relating facts beyond the scope of the immunity.1205 When pressed for 
details, the witness refused to answer.1206 In reversing the district court’s 
contempt citation, the Ninth Circuit held that the testimony was “not 
‘voluntary’ ” and that therefore no waiver of the privilege had been 
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made.1“07 In United States v. Goodwin12®* a laywoman’s ambiguous at
tempts to avoid testifying at a bankruptcy hearing were overborn by the 
referee.1207 * 1209 The Fifth Circuit, overturning the subsequent conviction 
based on the adduced testimony, stated that a waiver of constitutional 
rights is not implied lightly and that even the most feeble attempt to 
claim a fifth amendment privilege should be recognized.1210

1207 Id. at 1077. A related matter was settled on due process grounds: where a wit
ness at a grand jury inquiry is asked repetitive questions over a number of sessions 
separated by long periods of time, some protection must be afforded against mistaken 
reliance on the self-incrimination privilege regarding a question already answered bur 
forgotten. Id. at 1079-80. The court suggested that the witness be allowed to see the 
transcript of his prior testimony. Id. at 1080-81.

1208470 F.2d 893 (Sth Cir. 1972).
1209 /if. at 900-02.
1210/J. at 902.
1211 Technically, testimony by an accused is a true waiver of the self-incrimination 

privilege, an intentional relinquishment of a known right to be free from being com
pelled to give self-incriminating testimony, since the accused often is required to 
answer questions on cross-examination which he would not answer voluntarily. United 
States v. Newman, 468 F.2d 791, 795 (10th Cir. 1972), cert, denied, 411 U.S. 905 (1973). 
See generally McCormick, supra note 1049, § 132, at 278-82. A witness who voluntarily 
answers a self-incriminating question asked in either direct or cross-examination does 
not waive the privilege; he simply fails to assert it. Unlike the accused, the witness 
does not thereby relinquish a right to invoke the privilege to avoid a subsequent ques
tion which presents a danger of further incrimination. United States v. LaSora, 480 
F.2d 522, 529-30 (2d Cir. 1973); United States v. Avila, 469 F.2d 276 (9th Cir. 1972) 
(per curiam); United States v. Lipton, 467 F.2d 1161, 1167 (2d Cir. 1972), cert, denied, 
410 U.S. 927 (1973). If the subsequent question does not expand upon the incriminating 
testimony already given, then it is no longer incriminating and the witness may be com
pelled to answer since the self-incrimination privilege is inapposite. Rogers v. United 
States, 340 U.S. 367, 374 (1951); United States v. Lipton, 467 F.2d 1161, 1167 n.13 (2d 
Cir. 1972), cert, denied, 410 U.S. 927 (1973). See generally McCormick, supra note 1049, 
§ 140, at 296-99.

Occassionally a waiver of the self-incrimination privilege also may arise by a pre
trial contract of waiver or by operation of rule 16(c) of the Federal Rules of Criminal 
Procedure which permits the court to condition a defendant’s discovery of prosecu
tion information upon waiver of any self-incrimination objections to prosecutorial dis
covery of certain of the defendant’s evidence. See generally McCormick, supra note 
1049, § 133, at 282-84; id. § 141, at 299-300. See also United States v. Ridling, 350 
F. Supp. 90, 97-98 (E.D. Mich. 1972) (discussion of self-incrimination and polygraph 
evidence offered by the accused). The Ridling court suggests that polygraph evidence 
might be considered either as a waiver of the self-incrimination privilege or as expert 
opinion evidence to which the privilege is inapposite. Id. The distinction is moot, of 
course, unless the courts modify their traditional ban on admission of polygraph evi
dence. Compare United States v. Frogge, 476 F.2d 969 (5th Cir. 1973) (per curiam) 
(polygraph evidence never admissible for such purposes) with United States v. 
Ridling, 350 F. Supp. 90 (E.D. Mich. 1972) (polygraph evidence admissible under 
careful controls).

Waiver cases, in the strict sense, usually arise when an accused testi
fies in his own behalf.1211 A recurring problem is the degree to which the 
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accused must be aware of his self-incrimination privilege when he testi
fies. In United States v. Escander12X2 the Fifth Circuit reaffirmed the 
usual rule that the trial judge has no duty to warn the accused of the 
possible ill effects of his words?213 In Sieling v. Eyman12XA the Ninth 
Circuit followed the distinction drawn by the Supreme Court in West
brook v. ArizonaX2X* and held that a showing of competency to stand 
trial does not suffice to show that the accused possessed the competency 
necessary to waive his fifth and sixth amendment rights by pleading 
guilty.1210

1212 465 F.2d 438 (5th Cir. 1972).
1213 Id. at 442-43. See generally McCormick, supra note 1049, § 137, at 289-91.
1214478 F.2d 211 (9th Cir. 1973).
1215 384 U.S. 150 (1966) (per curiam).
1216 478 F.2d at 214-15.
1217 See United States v. Mara, 410 U.S. 19, 31-51 (1973) (Marshall, J., dissenting) 

(compelling defendant to produce handwriting exemplar violates fifth amendment and 
may violate fourth); Davis v. Mississippi, 394 U.S. 721, 727 (1969) (dragnet finger
printing judged by fourth amendment standards); Gilbert v. California, 388 U.S. 263, 
277-80 (1967) (Black, J., dissenting) (compelling defendant to produce handwriting 
exemplar violates fifth amendment).

1218See Note, V oiceprint Identification, 61 Geo. L.J. 703, 705-06, 723-27 (1973).
1219 410 U.S. 19 (1973).
1220 Id. at 21.
1221 Id.
1222 See United States v. Sanders, 477 F.2d 112, 113 (5th Cir. 1973) (per curiam) 

(palmprint)- The presence of counsel is not required when such exemplars are taken

EXEMPLARS

The extraction of exemplars is related closely to fourth and fifth 
amendment concerns.1212 1213 * 1215 1216 1217 Additional problems are encountered when ex
emplars gained by use of scientific apparatus or techniques are adjudged 
inadmissible merely because of the state of the art. Thus, even though 
voiceprints are used widely as an investigatory tool, their use as evidence 
in criminal trials has been limited because of questions of reliability and 
scientific acceptance.1218 1219

In United States v. Mara12XX) the Supreme Court held that compelling 
a potential defendant to submit a handwriting exemplar to the grand jury 
was not an unreasonable search and seizure under the fourth amendment 
because there is no reasonable expectation of privacy associated with 
one’s handwriting.1220 Rather, handwriting is a physical characteristic 
which is exposed constantly to the public.1221 Fingerprints and palm
prints also are considered physical characteristics exposed to the public, 
and an individual lawfully in custody may be compelled to surrender 
exemplars of either.1222
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The Fifth Circuit ruled in United States v. Bush'22* that even if de
fendant’s allegation that she misunderstood the Miranda warnings were 
believed, such a claim was insufficient of itself to require the jury to hold 
that the handwriting exemplar given by the defendant was taken in
voluntarily.* 1223 1224 The defendant also argued that the handwriting ex
emplars she had given following Miranda warnings should have been 
suppressed by the judge at a preliminary hearing because she was a men
tal defective and did not understand the warnings. The Fifth Circuit 
ruled, however, that the judge reasonably could have concluded that the 
defendant had understood the warnings.1225

because a critical stage in the proceedings has not been reached. Id. But where finger
prints are obtained during the detention of persons seized illegally in a police dragnet 
procedure without probable cause, the prints are inadmissible in evidence. Davis v. 
Mississippi, 394 U.S. 721 (1969).

Where the subject of police interest is not a characteristic normally exposed to the 
public, other justification for seizure of the evidence consistent with the accused’s 
fourth amendment freedoms must be found. Cupp v. Murphy, 412 U.S. 291, 294-96 
(1973) (search of fingernails and seizure of scrapings permissible).

1223 466 F.2d 236 (5th Cir. 1972).
1224 Id. at 239.
1225 Id. at 238.
1226 McCormick, supra note 1049, § 21, at 47; see United States v. Hykel, 463 F.2d 

1192, 1194 (3d Cir. 1972) (per curiam). The Proposed Federal Rules of Evidence do 
not incorporate this limitation. Proposed Fed. R. Evid. 611(b) (Supreme Court Draft 
Nov. 1972).

1227 See United States v. Brumbaugh, 471 F.2d 1128, 1129 (6th Cir. 1973) (per 
curiam) (cross-examination concerning witness’ medical history impermissible although 
fact of hospitalization was in record); Proposed Fed. R. Evid. 611(b) (Supreme Court 
Draft Nov. 1972); McCormick, supra note 1049, § 54 at 51.

1228 See United States v. Cassino, 467 F.2d 610, 621 (2d Cir. 1972) cert, denied, 410 
U.S. 928 (1973).

1229 See, e.g., United States v. Miller,----F.2d------,---- (2d Cir. May 22, 1973)
(Crim. No. 72-2387, at 3685) (questioning to determine motive for testimony restricted 
once motive established); United States v. Bly, 464 F.2d 1235, 1237 (8th Cir. 1972) 
(question posed more than 30 times in different forms properly excluded as cumulative 
cross-examination); United States v. Miller, 463 F.2d 600, 601-02 (1st Cir. 1972) (as 
many as six attorneys cross-examining each witness restricted to non-repetitive ques
tions) .

SCOPE OF CROSS-EXAMINATION

In the majority of courts, cross-examination is limited to the scope 
of the preceding direct examination.1226 However, the trial court exer
cises broad discretion in setting the parameters of acceptable cross-exam
ination,1227 and the court’s judgment will be overruled on appeal only if 
this discretion manifestly is abused.1228 Areas in which the court often 
must exercise its discretion include cumulative evidence,1229 admission 
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of extrinsic evidence to establish motive to lie or fabricate,1230 protection 
of an informer’s identity,1231 cross-examination of a witness concerning 
documents not in evidence,1232 and examination of the witness by the 
trial court itself.1233

1230 See United States v. Mobley, 462 F.2d 69, 71 (2d Cir. 1972) (per curiam) (effort 
to show that juvenile had cooperated with state to avoid prosecution as adult).

1231 United States v. Ellis, 468 F.2d 638, 639 (9th Cir. 1972) (per curiam) (no 
error in restricting questioning intended to expose undercover agent’s identity); United 
States v. Crovedi, 467 F.2d 1032, 1035 (7th Cir. 1972), cert, denied, 410 U.S. 990 (1973) 
(not error to limit cross-examination to assumed names and addresses of witnesses who 
were endangered by testifying).

1232 See United States v. Brumbaugh, 471 F.2d 1128, 1129 (6th Cir. 1973) (per curiam) 
(cross-examination concerning document not allowed even though summary of docu
ment admitted in evidence).

1233 See United States v. Sidman, 470 F.2d 1158, 1162-63 (9th Cir. 1972), cert, denied, 
409 U.S. 1127 (1973) (one of judge’s roles is to develop facts); Proposed Fed. R. Evid. 
614(b) (Supreme Court Draft Nov. 1972) (judge may question witnesses).

1234474 F.2d 157 (4th Cir. 1973), cert, denied, 42 U.S.L.W. 3199 (U.S. Oct. 9, 1973).
1235 Id. at 161-62.
i23GSee McCormick, supra note 1049, § 34, at 67; zd. § 251.
1237 See id. § 37, at 72. Counsel may ask the witness if he made the particular state

ment only after giving the substance of the statement and setting it in context as to 
time, place, and person to whom directed. See id.; 8 J. Wigmore, supra note 1132, 
§ 1029, at 1029. See generally United States v. McCowan, 471 F.2d 361, 364-65 (10th 
Cir. 1972) (per curiam) (failure to lay proper foundation fatal to appeal of ruling that 
statement was inadmissible). Under the Proposed Federal Rules of Evidence, the state
ment need not be disclosed upon examination of the witness, but if it is to be proven by 
extrinsic evidence, the witness must be afforded an opportunity to explain or deny 
the statement. Proposed Fed. R. Evid. 613(a), (b) (Supreme Court Draft Nov. 1972).

1238 McCormick, supra note 1049, § 38, at 76; see United States v. Scarbrough, 470 
F.2d 166, 168 (9th Cir. 1972) (surprise). But cf. United States v. Torres, 477 F.2d 922 

The Fourth Circuit in United States v. Erdos1234 ruled that the trial 
court erred in restricting cross-examination of an expert witness concern
ing a recognized treatise, but affirmed the judgment against the defendant 
on grounds that his rights were not affected substantially by the er
roneous ruling.1235 *

ADMISSIBILITY OF PRIOR STATEMENTS

Evidence of a prior inconsistent statement made by an opponent’s wit
ness is admissible for purposes of impeachment, but generally such evi
dence is not admissible substantively to prove the truth of the matter.1235 
Before such evidence is admitted for any purpose, counsel first must lay 
the proper foundation.1237

Most courts will not permit counsel to impeach his own witness by 
prior inconsistent statements unless he can demonstrate genuine surprise 
at the witness’ responses and substantive harm resulting therefrom.1238 
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In Chambers v. Mississippi,1™ however, the Supreme Court ruled that 
a strict adherence to these restrictions resulted in a denial of due process. 
The defendant in Chambers was tried and convicted of the murder of 
a policeman. Another individual confessed to the killing on four oc
casions, but then repudiated his confessions. When the state did not call 
him, he was called by the defendant as an adverse witness and examined 
as to the inconsistencies in his statements and positions. However, the 
trial court ruled that because defense counsel was aware of the prior 
inconsistent positions when he called the witness, he could not show 
surprise, could not impeach his own witness, and was bound by any 
answers given by the witness. The Supreme Court reversed and held that 
because of these and other evidentiary rulings, the defendant had been 
denied a fair trial in violation of the due process clause of the fourteenth 
amendment.1239 1240 Prior consistent statements are hearsay and, while inad
missible in the majority of jurisdictions to prove the truth of the asser
tion, are admissible to establish the credibility of a witness whose cred
ibility has been attacked.1241

(9th Cir. 1973). In Torres the Ninth Circuit held that the trial court committed re
versible error when it would not permit the defendant to impeach his own witness 
absent a showing of surprise. The holding seemed to remove all restrictions on a 
party’s impeaching his own witness. See id. at 923. The Proposed Federal Rules of 
Evidence allow any party to attack the credibility of a witness. Proposed Fed. R. 
Evid. 607 (Supreme Court Draft Nov. 1972).

In United States v. Harling the Fourth Circuit ruled that permitting the state to 
impeach its own witness by showing that he had made prior inconsistent statements 
was not an abuse of discretion.----F.2d----- ,---- (4th Cir. Nov. 9, 1972) (Crim. No.
72-1170, at 5) (per curiam), cert, denied, 93 S. Ct. 2291 (1973). In United States v. Blank
enship the Sixth Circuit ruled that the prosecution’s cross-examination of its own witness 
was permissible, just as it was permissible to put on a witness to rebut him.----F.2d----- ,
— (6th Cir. Dec. 14, 1972) (Crim. No. 72-1169, at 3) (per curiam).

1239 410 U.S. 284 (1973).
1240 Id. at 297-98.
1241 See McCormick, supra note 1049, § 251, at 604.
1242 United States v. Dunham Concrete Prods., Inc., 475 F.2d 1241, 1250 (5th Cir. 

1973), cert, denied, 42 U.S.L.W. 3195 (U.S. Oct. 9, 1973); see, e.g., United States v. 
Greeley, 471 F.2d 25, 26 (3d Cir. 1972) (per curiam); United States v. White, 463 
F.2d 18, 20 (9th Cir. 1972) (per curiam); United States v. Tubbs, 461 F.2d 43, 46-47 
(7th Cir.), cert, denied, 409 U.S. 873 (1972). But see id. at 47 (Kiley, J., concurring) 
(error to admit prior convictions for robbery since prior convictions not crimen falsi; 
harmless error); United States v. Puco, 453 F.2d 539, 543 (2d Cir. 1971) (prior nar

admissibility of prior convictions to impeach witness

Generally courts will admit, for the limited purpose of impeaching a 
witness during cross-examination, evidence of any of the witness’ prior 
felony convictions1242 and evidence of his misdemeanor convictions bear
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ing on honesty and veracity.1243 Such evidence may not be admitted, 
however, during the prosecution’s case-in-chief.1244

cotics conviction not relevant for impeachment). See generally Note, Constitutional 
Problems Inherent in the Admissibility of Prior Record Conviction Evidence for the 
Purposes of Impeaching the Credibility of the Defendant Witness, 37 U. Cinn. L. Rev. 
168 (1968); Note, Other Crimes Evidence at Trial: Of Balancing and Other Matters, 
70 Yale L.J. 763, 774-82 (1961).

The Proposed Federal Rules of Evidence allow impeachment of a witness by intro
duction of evidence that he has been convicted of any crime punishable by death or 
imprisonment in excess of one year. Proposed Fed. R. Evid. 609(a)(1) (Supreme Court 
Draft Nov. 1972).

1243 United States v. Dunham Concrete Prods., Inc., 475 F.2d 1241, 1250 (5th Cir. 
1973), ceri. denied, 42 U.S.LAY. 3195 (U.S. Oct. 9, 1973); see United States v. Morgan, 
476 F.2d 928 (D.C. Cir. 1973) (per curiam) (prejudicial error not to admit conviction 
for making false report to police). The Proposed Federal Rules of Evidence allow 
impeachment of a witness by introduction of evidence that he has been convicted of 
any crime which involves dishonesty or false statement. Proposed Fed. R. Evid. 609(a) 
(2) (Supreme Court Draft Nov. 1972).

1244 United States v. Gray, 468 F.2d 257, 260-61 (3d Cir. 1972) (en banc).
1245 See United States v. Bartello, 432 F.2d 1030, 1032-33 (10th Cir. 1970) (per 

curiam); United States v. Sternback, 402 F.2d 353, 355-56 (7th Cir. 1968), cert, denied, 
393 U.S. 1082 (1969).

124GSee United States v. Malasanos, 472 F.2d 642, 645 (7th Cir. 1973) (per curiam).
1247 See United States v. Miller, — F.2d----,---- (4th Cir. Mar. 7, 1973) (Crim.

No. 72-2312, at 4) (per curiam); Proposed Fed. R. Evid. 403 (Supreme Court Draft 
Nov. 1972).

1248See, e.g., United States v. Greeley, 471 F.2d 25, 26 (3d Cir. 1972) (per curiam) 
(10-year-old felony conviction not prejudicially stale); United States v. Tubbs, 461 
F.2d 43, 46-47 (7th Cir.), cert, denied, 409 U.S. 873 (1972) (two and five-year-old 
convictions sufficiently recent); United States v. DiLorenzo, 429 F.2d 216, 220 (2d 
Cir. 1970), cert, denied, 402 U.S. 950 (1971) (20-year-old conviction not prejudicially 
stale); United States v. Sternback, 402 F.2d 353, 355-56 (7th Cir. 1968), cert, denied, 
393 U.S. 1082 (1969) (20-year-old conviction could be excluded).

The Proposed Federal Rules of Evidence would not admit evidence of a prior 

With the passage of time the value of a prior conviction in determining 
veracity character of a witness may diminish to such an extent that it is 
no longer probative of present character.1245 Similarly, where the wit
ness is the defendant, the value of admitting for impeachment an out
dated prior conviction may be outweighed by the prejudice to the de
fendant inherent in putting prior conviction before the jury, particularly 
where the prior conviction is for a crime similar in nature to the one 
charged.1246 In the federal courts the decision to admit such evidence is 
a matter within the discretion of the trial judge,1247 and there is no set 
time after which a conviction becomes inadmissible.1248 Relevant factors 
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in the exercise of this discretion include the age of the conviction, the 
nature of the offense, the age of the witness at the time of the conviction, 
the length of imprisonment following conviction, and the propensity of 
the fact of the conviction to influence improperly the minds of the 
jurors.1249 Where the defendant has brought the fact of a prior convic
tion before the jury himself, he cannot object to an instruction that the 
conviction reflects on his credibility, no matter what the age of convic
tion.1250

conviction if a period of more than 10 years has elapsed since the date of the release 
of the witness from confinement imposed for his most recent conviction, or the 
expiration of his parole, probation, or sentence granted or imposed with respect to his 
most recent conviction, whichever is the later date. Proposed Fed. R. Evid. 609(b) 
(Supreme Court Draft Nov. 1972).

1249 See United States v. Palumbo, 401 F.2d 270, 273 (2d Cir. 1968), cert, denied, 
394 U.S. 947 (1969).

1250 United States v. Malasanos, 472 F.2d 642, 645 (7th Cir. 1973) (per curiam). In 
such a case the age of the conviction goes only to weight. Id. at 645.

1251 471 F.2d 212 (5th Cir. 1972).
Id. at 214.

1253 United States v. Tyson, 470 F.2d 381, 384 (D.C. Cir. 1972).
1254 468 F .2d 257 (3d Cir. 1972) (en banc).

When evidence of a prior conviction is admitted for the purpose of 
impeaching the defendant’s testimony, it may be used only for that pur
pose and not to show the defendant’s bad character or his propensity 
to commit crimes. Thus in United States v. Garber'2*1 the Fifth Circuit 
found plain and reversible error when the trial court allowed the prose
cutor to argue in summation that prior convictions of the defendant on 
charges similar to those for which he was being tried showed a propen
sity which made it more probable that he was guilty.1252 The issue of 
whether the defendant was predisposed to commit the offense with which 
he has been charged becomes a material issue, however, when the de
fendant raises the defense of entrapment. In such a case, prior convic
tions are admissible substantively to show the criminal propensity of 
the defendant.1253 1254

On appeal from a robbery conviction, the defendant in United States 
v. Gray12*1 argued that the trial court erred in permitting the Govern
ment to introduce evidence of a voluntary manslaughter conviction ob
tained against him for an offense committed 15 months after the robbery 
with which he was charged. He further argued that the conviction was 
inadmissible to impeach him because it bore no relationship to veracity,
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Although the Third Circuit remanded on other grounds, it stated that 
reference may be made for purposes of impeachment to any felony or 
to a misdemeanor involving dishonesty or falsehood and that a conviction 
subsequent to the crime charged but prior to trial is relevant for im
peachment, because when a defendant chooses to testify in his own be
half, his credibility as of the time of his testimony is at issue.1255

12™Id. at 261-62.
1256 471 p.2d 427 (5th Cir. 1973).
1257 Id. at 428; accord, Proposed Fed. R. Evid. 609(e) (Supreme Court Draft Nov.

1972) . The Second Circuit takes a middle position: that the conviction is admissible 
and that such impeachment is not reversible if the conviction on appeal is affirmed. 
Id. at 428-29. This term the Third Circuit declined to choose among the rules when 
it decided that the admission of a conviction on which an appeal is pending was, in 
the circumstances of the case, harmless error. United States v. Rohland, 468 F.2d 238 
(3d Cir. 1972) (per curiam).

In United States v. Faulkenbery the defendant argued that three prior felony con
victions introduced at his trial on kidnapping and possession of firearms charges were 
inadmissible because all had been obtained unconstitutionally. 472 F.2d 879 (9th Cir.
1973) . The Ninth Circuit found that even if the prior convictions had been invalid, 
the error was harmless beyond a reasonable doubt because all of the other evidence 
of his guilt was undisputed and overwhelming. Id. at 881.

1258 471 F.2d at 428.
1259 475 F.2d 92 (1st Cir. 1973).
1260 405 U.S. 473 (1972).
1261 475 F.2d at 94; see 405 U.S. at 481-84.

In United States v. Franicevicb12™ the Fifth Circuit considered 
whether a prior conviction which was pending appeal could be used to 
impeach the defendant. After a discussion of the views adopted by the 
other circuits, the Fifth Circuit adopted the majority view that pendency 
of an appeal is no bar to the use of a prior conviction to impeach the de
fendant.1257 The court found that the defendant was protected against 
any prejudice by his right to inform the jury that the prior conviction 
was still on appeal.1258 1259 1260

In United States v. Penta12™ the defendant alleged reversible error 
when the trial court admitted for impeachment purposes prior convic
tions which, subsequent to the trial in question, were overturned for 
violation of the fourth amendment. The First Circuit affirmed, distin
guishing Loper v. Beto,12™ where the Supreme Court held that prior 
convictions which were void because defendant has been denied the 
assistance of counsel could not be used to impeach.1261 Loper was dis
tinguished on the grounds that a conviction obtained without the as
sistance of counsel is inherently unreliable, while a conviction over



1973 J Circuit Note: Criminal 575

turned due to the use of illegally obtained evidence is no less reliable 
than a valid conviction.1262 This distinction was drawn despite dicta in 
Loper that a reversal must follow the use for impeachment of any void 
conviction.1263

1262475 F.2d at 94. The argument that the prior conviction should be disregarded 
as the fruit of a poisonous tree was rejected by the court. Id. at 94-95.

1263 405 U.S. at 480. Unsure of its constitutional footing, the Penta court also af
firmed on a finding of harmless error. 475 F.2d at 96.

1264 McCormick, supra note 1049, § 212, at 527.
1265 See id. at 527-28. See generally Gerberding v. United States, 471 F.2d 55, 60-61 

(8th Cir. 1973) (admitting weapon not used in burglary harmless error).
1266 McCormick, supra note 1049, § 212, at 527.
1267 See United States v. Cummings, 468 F.2d 274, 278-79 (9th Cir. 1972) (inventories 

of drugs admissible).
1268 United States v. Bankston, 424 F.2d 714, 716-17 (5th Cir. 1970); see United 

States v. Freeman, 412 F.2d 1181, 1182-83 (10th Cir. 1969).
1269 475 F.2d 1401 (4th Cir. 1973) (Crim. No. 73-1013) (per curiam) (unpublished 

opinion).
1270 Crim. No. 73-1013, at 4.
1271 462 F.2d 195 (5th Cir. 1972).

REAL EVIDENCE

An item of real evidence is one which played an actual or direct part 
in the incident giving rise to the trial.1264 Before such evidence is admis
sible, there must be testimony that the particular object was the one 
used in the commission of the crime and that it is substantially un
changed.1265 If the object is not unique and readily identifiable or is 
susceptible to alteration, demonstration of a chain of custody may be re
quired.1266 Summaries of items of real evidence are admissible if prepared 
from the original and if the mass of evidence which constituted the orig
inal can be placed in the hands of the court should it so require.1267

It is not necessary that a witness be able to articulate particular dis
tinguishing characteristics in support of his identification of an object 
offered as real evidence for it to be admissible; rather, his inability to do 
so speaks to the weight to be assigned his testimony.1268 1269 Thus, in United 
States v. Easley12QQ the Fourth Circuit rejected defendant’s claim that a 
mailbox allegedly broken into by him was inadmissible because the own
er was unable to testify to any peculiar characteristics that would have 
identified it as his.1270

In United States v. Poe1271 the Fifth Circuit ruled that a proffer of 
real evidence is not inadmissible against a defendant simply because its 
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only link to him is circumstantial, and rejected the defendant’s argument 
that burglary tools found near the scene of a robbery were inadmissible 
at his trial on charges stemming from the robbery.1272 An expert witness 
testified that paint scrapings from the door of the burglarized building 
matched paint found on the tools. Although a second witness was unable 
to identify the tools, he testified that when he first saw the defendant, 
the latter had a crowbar sticking out of his back pocket. The court found 
that this connection between the tools and the defendant allowed admis
sion of the tools and let the jury decide what weight to accord such 
evidence.1273

1272 Id. at 198.
1273 Id.
1274 Donnelly v. United States, 228 U.S. 244, 273 (1913); McCormick, supra note 1049, 

§ 245. The factors to be evaluated in determining the reliability of testimony are per
ception, memory, narration, and sincerity. See id. at 581.

1275 See McCormick, supra note 1049, § 245, at 582; cp 5 J. Wigmore, supra note 
1132, § 1362, at 7 (oath merely incidental to cross-examination, which is essential test 
of trustworthiness).

1276 Mattox v. United States, 156 U.S. 237, 242-44 (1896); McCormick, supra note 
1049, § 245, at 582-83.

127" See Pointer v. Texas, 380 U.S. 400, 407-08 (1965); Mattox v. United
States, 156 U.S. 237, 242-44 (1895); McCormick, supra note 1049, § 245, at 583; 5 
J. Wigmore, supra note 1132, § 1362, at 3.

1278 See McCormick, supra note 1049, § 245, at 582; 5 J. Wigmore, supra note 1132, 
§ 1361, at 3; Maguire, The Hearsay System: Around and Through the Thicket, 14 
Vand. L. Rev. 741, 747-49 (1961).

1279 See United States v. Sheard, 473 F.2d 139, 149 (D.C. Cir. 1972); McCormick, 
supra note 1049, § 250, at 596.

HEARSAY

The rule of evidence which excludes hearsay is based on the desire 
to prevent the triers of fact from being influenced by what is considered 
untrustworthy evidence.1274 The trustworthiness of a witness’ testimony 
is thought to be insured by the psychological impact of an oath,1275 by 
the exposure of the witness’ demeanor to scrutiny,1276 and by cross-ex
amination.1277 When a statement is offered by a third party, the original 
declarant is not subjected to these tests. Since the fact finder is unable 
to assess the sincerity1278 or the powers of perception1279 of the out of 
court declarant, such statements generally are considered unreliable. 
Hence, hearsay is defined as any statement, oral or written, made out of 
the courtroom that is offered in evidence to prove the truth of the matter 
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asserted in the statement.1280 The rule excludes such statements unless 
admission is justified by one of the numerous exceptions.1281

1280 Proposed Fed. R. Evid. 801(c) (Supreme Court Draft Nov. 1972); McCormick, 
supra note 1049, § 246, at 584. To be hearsay the testimony need not always relate to 
an express declaration. See Favre v. Henderson, 464 F.2d 359, 362 (5th Cir.), cert, 
denied, 409 U.S. 942 (1972). In Favre a policeman was allowed to testify that his pur
suit of the defendant was caused, at least in part, by information obtained from two 
reliable informants, but he did not testify as to the content of his conversations with 
the informants. Id. at 360-61. The court found that a logical inference from the testi
mony would go beyond identification of defendant to an inference of guilty and thus, 
that the implied statements were hearsay as offered to establish guilt. Id. at 362. 
Admission of the testimony violated defendant’s sixth amendment right to confront 
the witnesses against him and, therefore, was reversible error. Id. at 364. But see United 
States v. Thomas, 468 F.2d 422, 426 (10th Cir. 1972). In Thomas an undercover agent 
purchased heroin through an informer. The agent testified that the informer had stated 
that he was going to buy the heroin from the defendant, and then the informer pro
ceeded to the defendant’s home and returned shortly with the heroin. Id. The obvious 
but unexpressed declaration was that the informer identified the defendant as the 
seller. The Tenth Circuit, without discussion, held that this testimony was not hearsay. 
/¿Z.; cf. United States v. Castro, 438 F.2d 468, 473 (7th Cir.), cert, denied, 402 U.S. 
977 (1971) (not hearsay for witness to testify that one coconspirator had given him the 
telephone number of the other and that the number was later used to contact the 
defendant).

1281 Donnelly v. United States, 228 U.S. 244, 273 (1913); see Proposed Fed. R. Evid. 
802 (Supreme Court Draft Nov. 1972); McCormick, supra note 1049, § 252, at 67; id. 
§ 1420; 5 J. Wigmore, supra note 1132, § 1420.

1282 See, e.g., United States v. Pacelli, 470 F.2d 67, 70 (2d Cir. 1972), cert, denied, 
410 U.S. 983 (1973) (prior inconsistent statement used to impeach witness); United 
States v. Lipton, 467 F.2d 1161, 1168 (2d Cir. 1972), cert, denied, 410 U.S. 927 (1973) 
(prior consistent statement admissible to rehabilitate witness’ credibility); United 
States v. Kraude, 467 F.2d 37, 39-40 (9th Cir. 1972) (reports and rumors of defendant’s 
prior misconduct admissible on cross-examination to contradict character witness). 
But cf. United States v. Dorfman, 470 F.2d 246, 248 (2d Cir. 1972), petition for cert, 
dismissed, 411 U.S. 923 (1973) (prior consistent statement admitted to rehabilitate wit
ness’ credibility as exception to the hearsay rule rather than as nonhearsay). Instruc
tions are required to prevent the jury from using prior consistent and inconsistent 
statements substantively when admitted as nonhearsay. See United States v. Pacelli, 
470 F.2d 67, 70 (2d Cir. 1972), cert, denied, 410 U.S. 983 (1973); United States v. 
Lipscomb, 425 F.2d 226, 227 (6th Cir. 1970). The Proposed Federal Rules of Evidence 
would reverse the common law treatment of such statements and admit them sub
stantively as nonhearsay. See Proposed Fed. R. Evid. 801(d)(1) (Supreme Court Draft 
Nov. 1972).

An out of court statement, when offered for a purpose other than to 
prove the truth of an assertion contained therein, is not hearsay.1282 Two 
examples given attention this past term are out of court statements of
fered to show their effect on the state of mind of the listener and out 
of court statements offered because the making of the statements was 
the issue of legal significance.

When an out of court statement is offered merely to establish the state 
of mind of a person other than the declarant, the trustworthiness of the 
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statement is not relevant. For example, in United States v. Rivers12** one 
of the defendants charged with bank robbery claimed to be an innocent 
bystander.1283 1284 Statements concerning the robbery, made in his presence 
by his companions who were participants in the robbery, were admitted 
to show his knowledge of the events. Because the statements were of
fered to negate the defendant’s defense of non-involvement, the truth 
of the assertions was irrelevant. Hence, no hearsay problem was involved, 
and the statements were admissible.1285

1283 468 F.2d 1355 (4th Cir. 1972) (per curiam).
1284/J. at 1356.
1285 Id.
128G See United States v. Mack, 466 F.2d 333, 336-37 (D.C. Cir.), cert, denied, 409 

U.S. 952 (1972); McCormick, supra note 1049, § 249, at 588-89.
1287 466 F.2d 333 (D.C. Cir.), cert. denied, 409 U.S. 952 (1972).
1288 Id. at 335.
1289 Id.
1290 Id. at 336-37. The question of which defendant actually made the statement was 

immaterial, because the statement was admissible as nonhearsay against all the de
fendants who heard it to show their state of mind. Id. at 337 n.3.

1291 See United States v. Ross, 321 F.2d 61, 69 (2d Cir.), cert, denied, 375 U.S. 894 
(1963) (evidence that witness pointed at defendant’s name on list is hearsay); Pro
posed Fed. R. Evid. 801(a)(2) (Supreme Court Draft Nov. 1972); McCormick, supra 
note 1049, § 250; Falknor, The “Hearsay Rule” as a “See-Do” Rule: Evidence of Con
duct, 33 Rocky Mt. L. Rev. 133, 134 (1961); Maguire, supra note 1278, at 748-49, 
765-67.

1292 Examples of such behavior are sign language and identification by pointing out 
an individual.

When the evidentiary significance of an out of court statement lies 
in the fact that it was made and not in its veracity, the declaration is 
not considered hearsay and is admissible as a “verbal act.” 1286 In United 
States v. Mack12*1 a man was shot and robbed after refusing to fence 
stolen jewelry.1288 A witness, though unable to identify the speaker, was 
allowed to testify to a conversation which took place immediately fol
lowing the refusal in which the defendants threatened to kill the vic
tim.1289 The District of Columbia Circuit held that since the threat was 
not introduced to prove its truth, but to show premeditation, it was not 
hearsay.1290

Hearsay, in addition to verbal statements, also includes secondhand 
evidence of the behavior of a person which is communicative.1291 Such 
evidence presents the same problems of reliability as hearsay evidence 
of statements, because the actor’s motivation and perception cannot be 
tested secondhand. While evidence of behavior that is intended to com
municate the fact to be proven clearly is hearsay,1292 some commentators 
have suggested that where there is no communicative intent, such be
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havior is not an assertion and should not be classified as hearsay.1293 The 
opportunity to make a hearsay objection to such evidence of conduct, 
however, often is overlooked.1294 In United States v. Carney1** an in
surance agent testified that his company had paid a claim on a policy 
covering a car alleged to have been stolen by the defendant and that his 
company had recovered and resold the car.1296 The logical inference 
from the conduct of the insurance company was that the car had been 
stolen, and the agent’s testimony for that purpose was hearsay. However, 
the Eighth Circuit upheld defendant’s conviction because no objection 
was made to the hearsay at trial.1297

1293 See McCormick, supra note 1049, § 250, at 598-99; Falknor, supra note 1291, at 
136; Maguire, supra note 1278, at 749. But see Finman, Implied Assertions as Hearsay: 
Some Criticisms of the Uniform Rules of Evidence, 14 Stan. L. Rev. 682, 686-88, 691 
(1962) (initial determination as to whether any intention existed to make an assertion 
equally unreliable and should be considered hearsay); Morgan, Hearsay Dangers and 
the Application of the Hearsay Concept, 62 Harv. L. Rev. 177, 214-15 (1948) (any 
conduct has mental “statement” component which is equally unreliable). The Pro
posed Federal Rules of Evidence treat nonassertive conduct as nonhearsay. Proposed 
Fed. R. Evid. 801(a)(2) (Supreme Court Draft Nov. 1972). A justification for this 
position is that the actor is less likely to dissemble when his conduct is not intended 
to communicate. See Falknor, supra note 1291, at 136; Maguire, supra note 1278, at 749. 
Although questions remain concerning the actor’s powers of perception, the authorities 
who would classify nonassertive conduct as nonhearsay regard these dangers as affect
ing the weight rather than the admissibility of the evidence. See McCormick, supra 
note 1049, § 250, at 599; Falknor, supra note 1291, at 137; Maguire, supra note 1278, at 
749.

1294 See Falknor, supra note 1291, at 135 & n.9.
1295 468 F.2d 354 (8th Cir. 1972).
1296 Id. at 355-56.
1297 Id. at 357. There was also no objection to the testimony of an FBI agent that 

the car was reported stolen by the National Crime Information Center. Id. An argu
ment in favor of the admission of the testimony of the insurance agent could be based 
on its trustworthiness, given the financial incentive to the insurance company to be 
correct. This argument would be analogous to the exception for declarations against 
pecuniary interest. See Morgan, Hearsay and Non-Hearsay, 48 Harv. L. Rev. 1138, 
1153 (1935); notes 1310-1312 infra and accompanying text.

1298 See McCormick, supra note 1049, § 276, at 670; 5 J. Wigmore, supra note 1132, 
1420-23.

EXCEPTIONS TO THE HEARSAY RULE

Exceptions to the hearsay rule have been created where there are sub
stitute guarantees of trustworthiness of the evidence and where necessity 
dictates receipt of the evidence.1298 The substitute guarantees vary with 
the particular exception, while necessity normally is established by the 
unavailability of live testimony or by a preference for what is regarded as 
valuable and reliable evidence.
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The exceptions to the rule can be divided between those that require 
the declarant’s unavailability as a condition for admissibility and those 
that do not.1299 The forms of unavailability include death,1300 absence 
from the jurisdiction and inability to compel attendance of the wit
ness,1301 mental or physical illness making the witness unable to attend 
or testify,1302 testimonial privilege,1303 persistent refusal to testify,1304 
and lack of memory.1305 The unavailability of the witness must not have 
occurred at the instigation of the proponent of the evidence,1306 and the 

1299 See McCormick, supra note 1049, § 253, at 608; accord, Proposed Fed. R. Evid. 
803, 804 (Supreme Court Draft Nov. 1972). Under current law, the extent of un
availability which satisfies the requirement varies with the particular exception, and 
when the trustworthiness or reliability of the evidence is great, the unavailability 
requirement usually is relaxed. See McCormick, supra note 1049, § 253, at 608-09; Com
ment, Evidence: The Unavailability Requirement of Declaration Against Interest Hear
say, 55 Iowa L. Rev. 477, 478 (1969).

1300See United States v. Barnes, 464 F.2d 828, 831 (D.C. Cir. 1972), cert, denied, 
410 U.S. 986 (1973).

1301 See United States v. Squella-Avendano, 478 F.2d 433, 439 (5th Cir. 1973) (wit
ness in Chile which has no extradition treaty with United States); Gorum v. Craven, 
465 F.2d 443, 445 (9th Cir. 1972) (prosecution failed to make good faith effort to 
secure attendance of out of state witness).

1302 See Turner v. Craven, 475 F.2d 769 (9th Cir. 1973) (per curiam) (physical and 
mental infirmity due to age).

1303 See United States v. McKee, 462 F.2d 275, 278 (2d Cir. 1972) (fifth amendment 
testimonial privilege).

1304 See United States v. Mobley, 421 F.2d 345, 350-51 (5th Cir. 1970) (repeated 
erroneous invocation of fifth amendment); Mason v. United States, 408 F.2d 903, 905-06 
(10th Cir. 1969), cert, denied, 400 U.S. 993 (1971) (refusal to testify after grant of 
immunity).

1305 See McDonnell v. United States, 472 F.2d 1153, 1155 (8th Cir. 1973). Admission 
of certain types of hearsay based on unavailability due to lapse of memory is not 
accepted universally. See McCormick, supra note 1049, § 253 (5); 5 J. Wigmore, supra 
note 1132, § 1408. The Proposed Federal Rules of Evidence would admit such evidence. 
Proposed Fed. R. Evid. 804(a)(3) (Supreme Court Draft Nov. 1972). In addition to 
satisfying the unavailability requirement, the witness’ loss of memory may serve an
other function. When prior inconsistent statements are admitted for substantive pur
poses, the definition of “inconsistent” may be expanded to encompass a lapse of memory. 
See McDonnell v. United States, 472 F.2d 1153, 1155 (8th Cir. 1973); Proposed Fed. R. 
Evid. 801(d)(1)(A) (Supreme Court Draft Nov. 1972). In McDonnell the prior testi
mony had been subjected to cross-examination, and when the witness lost his memory 
at a subsequent trial, the prior testimony was admitted. 472 F.2d at 1155. When the 
declarant shows a loss of memory and the prior statement has not been subjected to 
cross-examination, defendant’s sixth amendment right to confrontation may dictate that 
admission be denied. See California v. Green, 399 U.S. 149, 168-69 n.18 (1970); Falknor, 
The Hearsay Rule and Its Exceptions, 2 U.C.L.A.L. Rev. 43, 53 (1954). See also 
Douglas v. Alabama, 380 U.S. 415, 419 (1965) (introduction of prior confession of 
witness who asserted fifth amendment privilege at trial).

1306 Motes v. United States, 178 U.S. 458, 474 (1900); Virgin Islands v. Aquino, 
378 F.2d 550, 551-52 (3d Cir. 1967); Proposed Fed. R. Evid. 804(a) (Supreme Court 
Draft Nov. 1972).
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sixth amendment right of confrontation requires a good faith effort to 
secure the attendance of the witness.1307

1307 See, e.g., Barber v. Page, 390 U.S. 719, 724-25 (1968); United States v. Squella- 
Avendano, 478 F.2d 433, 439 (5th Cir. 1973); Gorum v. Craven, 465 F.2d 443, 444 
(9th Cir. 1972). A good faith effort requires the use of any standard, official practice 
to secure the attendance of witnesses. See Mancusi v. Stubbs, 408 U.S. 204, 212 (1972) 
(prior testimony of permanent resident of Sweden admitted despite failure to officially 
request his voluntary attendance). The burden to make a good faith effort falls on the 
proponent of the evidence, since the defendant is not required to protect his own right 
to confrontation by trying to secure the attendance of an adverse witness. Gorum 
v. Craven, 465 F.2d 443, 445 (9th Cir. 1972).

1308 The Proposed Federal Rules of Evidence list 23 exceptions which do not require 
unavailability and only five which do. Compare Proposed Fed. R. Evid. 803 (Supreme 
Court Draft Nov. 1972) (no unavailability requirement) with id. 804 (unavailability 
required). Of these five exceptions, only the one which would admit statements of 
recent perception departs from the current law. See Symposium on the Proposed 
Federal Rules of Evidence: Part I, 15 Wayne L. Rev. 1076, 1210-11 (1969).

1309 McCormick, supra note 1049, § 253, at 608.
1310 Id. § 276, at 670.
1311/if.
1312 See United States v. Elmore, 423 F.2d 775, 777-78 (4th Cir. 1970) (document 

showed reduction in debt owed to declarant); McCormick, supra note 1049, §§ 277, 
278.

1313 See, e.g., People v. Spriggs, 60 Cal. 2d 868, 874-75, 389 P.2d 377, 381, 36 Cal. 
Rptr. 841, 845 (1964); People v. Lcttrich, 413 Ill. 172, 179, 108 N.E.2d 488, 492 (1952); 
Thomas v. State, 186 Md. 446, 452, 47 A.2d 43, 46 (1946); People v. Brown, 26 N.Y.2d 
88, 94, 257 N.E.2d 16, 19, 308 N.Y.S.2d 825, 829 (1970).

1314 See United States v. Sheard, 473 F.2d 139, 149 (D.C. Cir. 1972); Scolari v. United 
States, 406 F.2d 563 (9th Cir.) (per curiam), cert, denied, 395 U.S. 981 (1969). This 
refusal is based on the Supreme Court’s decision in Donnelly v. United States. 228 U.S. 
244 (1913). However, there have been indications of disagreement with the Donnelly 
decision on the grounds that a declaration against penal interest is usually trustworthy. 
See id. at 277-78 (Holmes, J., dissenting); United States v. Seyfried, 435 F.2d 696, 
697 (7th Cir. 1970), cert, denied, 402 U.S. 912 (1971); United States v. Annunziato, 
293 F.2d 373, 378 (2d Cir.), cert, denied, 368 U.S. 919 (1961); Mason v. United States, 

Exceptions Requiring Unavailability. A minority of the excep
tions to the hearsay rule require unavailability of the declarant.1308 1309 These 
exceptions are based on the premise that the statements have certain 
guarantees of reliability and that admitting some testimony is preferable 
to having none.1300

A statement made by a declarant in derogation of his self-interest is 
admissible under the exception for declarations against interest.1310 The 
justification for admissibility is that the defendant would not fabricate 
to his own disadvantage.1311 Traditionally, this exception was limited to 
declarations against proprietary or pecuniary interest.1312 Several states 
have expanded the exception to include declarations against penal inter
est,1313 but the federal courts have rejected this position.1314 Admission 
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of any statement under this exception requires a finding that the state
ment was in fact against interest at the time it was made.1315 Also, such 
statements frequently are severed and only those portions actually against 
interest are admitted.1316

257 F.2d 359, 360 (10th Cir.), cert, denied, 358 U.S. 831 (1958). The Proposed Federal 
Rules of Evidence recognize the penal interest exception but, guarding against fabrica
tion of out of court confessions, provide that exculpatory statements must be corrobo
rated. Proposed Fed. R. Evid. 804(b)(4) (Supreme Court Draft Nov. 1972).

1315 See, e.g., United States v. Sheard, 473 F.2d 139, 149 (D.C. Cir. 1972); United 
States v. Marquez, 462 F.2d 893, 895 (2d Cir. 1972); United States v. McKee, 462 F.2d 
275, 278 (2d Cir. 1972). The declarant must know that the statement was against interest. 
United States v. Sheard, supra at 149 (dicta) (intoxicated declarant might not have 
realized statement was against interest).

1316See United States v. Marquez, 462 F.2d 893, 895 (2d Cir. 1972) (dicta); United 
States v. Seyfried, 435 F.2d 696, 698 (7th Cir. 1970), cert, denied, 402 U.S. 912 (1971). 
However, the responsibility for requesting severance rests with the proponent of the 
evidence. United States v. Marquez, 462 F.2d 893, 895 (2d Cir. 1972).

1317 See McCormick, supra note 1049, § 278, at 674-75; Jefferson, Declarations Against 
Interest, 58 Harv. L. Rev. 1, 39 (1944); Morgan, Declarations Against Interest, 5 Vand. 
L. Rev. 451, 475 (1952).

1318 See United States v. Dovico, 261 F. Supp. 862, 872-75 (S.D.N.Y. 1966), aff'd, 
380 F.2d 325, 327 (2d Cir.), cert, denied, 389 U.S. 944 (1967).

1319 Proposed Fed. R. Evid. 804(b)(4) (Supreme Court Draft Nov. 1972).
1320See United States v. Dovico, 261 F. Supp. 862, 874 (S.D.N.Y. 1966), aff'd, 380 

F.2d 325 (2d Cir.), cert, denied, 389 U.S. 944 (1967); Comment, Declarations Against 
Interest-Rules of Admissibility, 62 Nw. U.L. Rev. 934, 941-42 (1968). Another pre
liminary question would be a determination of the relevant community and its mores. 
261 F. Supp. at 874. The complexity and abstractness of this standard has raised doubts 
concerning the manageability of this exception. Id. at 327 n.4.

1321 See Mattox v. United States, 146 U.S. 140, 152 (1892); McCormick, supra note 
1049, § 281.

Commentators have argued that statements against social interest that 
could subject the declarant to ridicule, hatred, or disgrace have equal 
trustworthiness to those that create a risk of civil liability.1317 However, 
judicial recognition has not been accorded.1318 1319 Nevertheless, the Pro
posed Federal Rules of Evidence include such declarations against social 
interest in the exception and require that the declarant’s fear of humili
ation be measured against that which a reasonable man would per
ceive.1311’ While this standard desirably denies admission to statements 
creating only a slight risk of mild community reaction, a subjective test 
would provide a more accurate assessment of the fear that underlies the 
reliability of a declaration.1320

The dying declaration hearsay exception admits statements made in 
the face of impending death and is based on the assumption that the 
religious or psychological pressures of the situation compel the truth 
to be spoken.1321 Admission usually is restricted to cases of criminal 
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homicide1322 and is limited to those statements concerning the cause and 
circumstances surrounding the death.1323 In addition, the declarant is 
required to have a “consciousness of a swift and certain doom,” 1324 and 
his death must result from the injury.1325 1326

1322 United States v. Sacasa, 381 F.2d 451, 454 (2d Cir. 1967) (statement in
admissible as homicide which caused death was not charged in case). But see Pro
posed Fed. R. Evid. 804(b)(3) (Supreme Court Draft Nov. 1972) (no restriction to 
criminal homicide cases).

1323 5^^ United States v. Mobley, 421 F.2d 345, 347 (5th Cir. 1970); McCormick, 
supra note 1049, § 283.

1324 Shephard v. United States, 290 U.S. 96, 100 (1933). This consciousness can be 
established by the words of the declarant. See United States v. Barnes, 464 F.2d 828, 
831 (D.C. Cir. 1972), cert, denied, 410 U.S. 986 (1973). In the absence of a statement, 
belief in the certainty of death can be inferred from the circumstances—the severity 
of the wounds, the declarant’s knowledge of his previous poor health, and the opinion 
of the attending doctor. See United States v. Mobley, 421 F.2d 345, 347-48 (5th Cir. 
1970) (doctor’s opinion that declarant must have known of impending death). A 
further prerequisite to admissibility is that the declarant must have been rational when 
he made the statement. See United States v. Etheridge, 424 F.2d 951, 966 (6th Cir. 
1970), cert, denied, Cole v. United States 400 U.S. 993 (1971).

1325 United States v. Barnes, 464 F.2d 828, 831 (D.C. Cir. 1972), cert, denied, 
410 U.S. 986 (1973). But see Proposed Fed. R. Evid. 804 (Supreme Court Draft Nov. 
1972) (any form of unavailability makes statement admissible).

1326 Motes v. United States, 178 U.S. 458, 471 (1900); Virgin Islands v. Acquino, 
378 F.2d 540, 550 (3d Cir. 1967). In addition to this exception, former testimony may 
gain admission under other exceptions or as nonhearsay when not used substantively. 
See United States v. Branker, 418 F.2d 378, 379 (2d Cir. 1969) (defendant’s grand jury 
testimony admissible as admission). Statements of a defendant never are admissible 
when admission would violate a constitutional right. See Simmons v. United States, 
390 U.S. 377, 389-94 (1968) (testimony of defendant at hearing to suppress on basis of 
search and seizure violation inadmissible).

1327 Rosencranz v. United States, 356 F.2d 310, 319 (1st Cir. 1966); United States v. 
Bully, 282 F. Supp. 327, 332 (E.D. Va. 1968); McCormick, supra note 1049, §§ 255-57.

1328 e.g., Mancusi v. Stubbs, 408 U.S. 204 (1972) (former trial); McDonnell v. 
United States, 472 F.2d 153 (8th Cir. 1973) (former trial); Gorum v. Craven, 465 F.2d 
443 (9th Cir. 1972) (preliminary hearing); United States v. Harless, 464 F.2d 953 (9th 
Cir. 1972) (suppression hearing at former trial).

1329See United States v. Franklin, 235 F. Supp. 338, 339 (D.D.C. 1964). In Franklin 
two of Franklin’s codefendants testified on their own behalf at a first trial, but at the 

Testimony taken at a prior judicial proceeding, when used for sub
stantive purposes, is hearsay and must qualify for admission under the 
former testimony exception to the hearsay rule.1323 The criteria for ad
mission are that the parties and issues be the same at both proceedings 
and that the party against whom the testimony is offered had an oppor
tunity for meaningful cross-examination at the initial proceeding.1327 
In criminal prosecutions former testimony is introduced most commonly 
against the accused and usually was taken at a previous trial or prelim
inary hearing in the same case.1328 In this context, the primary concern 
is the existence of an opportunity for meaningful cross-examination,1329 
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which is also a major element of the constitutional guarantee of the right 
of confrontation.1330 Consequently, in many of these cases, the sixth 
amendment becomes the test of the admissibility of former testimony 
evidence.1331 Where the defendant seeks to introduce former testimony, 
however, the rules of evidence rather than the Constitution provide the 
criteria for admissibility.1332

second trial they invoked the privilege against self-incrimination. Id. The court refused 
the prosecution’s request to introduce the former testimony of the codefendants on the 
ground that since the testimony was not adverse to Franklin when first offered, he had 
had no real incentive to cross-examine. Id. at 341.

1330 The mere opportunity to cross-examine is not sufficient to satisfy the right of 
confrontation. Mancusi v. Stubbs, 408 U.S. 204, 213 (1972); United States v. Franklin, 
235 F. Supp. 338, 341 (D.D.C. 1964).

1331 See Mancusi v. Stubbs, 408 U.S. 204, 213 (1972); McDonnell v. United States, 
472 F.2d 1 153, 1155 (10th Cir. 1973).

1332 United States v. Brown, 411 F.2d 1135, 1138 (10th Cir. 1969) (testimony 
of witness taken ex parte by the Government admissible on behalf of accused); United 
States v. Bully, 282 F. Supp. 327, 332 (E.D. Va. 1968) (document purportedly con
taining testimony taken before a United States commissioner not admissible because 
issues not the same).

1333 See Proposed Fed. R. Evid. 803(1)-(4) (Supreme Court Draft Nov. 1972); 
McCormick, supra note 1049, § 288.

1334 United States v. Glenn, 473 F.2d 191, 194 (D.C. Cir. 1972) (per curiam); 
McCormick, supra note 1049, § 291. The trustworthiness of excited utterances is under
mined by the likelihood that the excitement induced by the circumstances will impair 
the declarant’s powers of perception. See id. § 297, at 704-05. This possibility, however, 
is held to affect the weight of the testimony rather than its admissibility. See United 
States v. Glenn, supra at 195.

Contemporaneous statements, which are less likely to be the product of defective 
perception than excited utterances but are equally spontaneous, are not admissible 
under current law. See Houston Oxygen Co. v. Davis, 139 Tex. 1, 161 S.W.2d 474 
(1942); McCormick, supra note 1049, § 298. The Proposed Federal Rules of Evidence 
correct this error by providing a hearsay exception for contemporaneous statements. 
See Proposed Fed. R. Evid. 803(1) (Supreme Court Draft Nov. 1972).

1335 United States v. Glenn, 473 F.2d 191, 194-95 (D.C. Cir. 1972) (per curiam) 
(statement made immediately after receiving fatal stab wound); United States v. 
Fountain, 449 F.2d 629, 631 (8th Cir. 1971), cert, denied, 405 U.S. 929 (1972) (state
ment made immediately upon rescue from kidnappers).

Exceptions Not Requiring Unavailability. Certain hearsay dec
larations which are considered more reliable than testimony on the stand 
are admissible under established exceptions even if the declarant is avail
able to testify. For example, spontaneous declarations are admissible as 
exceptions to the hearsay rule under the unfortunate rubric res gestae.1333 
Trustworthiness is found in the fact that a spontaneous statement is made 
without an opportunity to reflect or fabricate.1334 Thus, statements made 
under the shock and excitement of events reasonably calculated to startle 
the declarant are admissible,1335 and their trustworthiness is guaranteed 
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because the excitement is thought to prevent the declarant from thinking 
before speaking.1336 Consequently, a trial judge must examine carefully 
the circumstances surrounding the event for evidence of an opportunity 
for reflection or fabrication by the declarant.1337

1336See United States v. Glenn, 473 F.2d 191, 194 (D.C. Cir. 1972) (per curiam).
1337 Sec id. at 195.
1338 See id. at 194 (statement made 15-20 minutes after stabbing admissible); United 

States v. Kearney, 420 F.2d 170, 175 n.ll (D.C. Cir. 1969) (statement made 12 hours 
after shooting but as soon as witness regained consciousness admissible); McCormick, 
supra note 1049, § 297, at 706.

1339 473 F.2d 191 (D.C. Cir. 1972).
1340 The judge found that the victim did not believe her death was imminent; hence, 

her statement could not qualify as a dying declaration. Id. at 194.
1341 The fact that the statements are made in response to questions will not bar the 

admission of the answers. See id.; Guthrie v. United States, 207 F.2d 19, 22 (D.C. Cir. 
1953).

1342 473 F.2d at 194.
1343 Id. at 195.
1344 See Shepard v. United States, 290 U.S. 96, 104-06 (1933); McCormick, supra 

note 1049, §§ 291-96. See also Proposed Fed. F. Evid. 803(3) (Supreme Court Draft 
Nov. 1972).

1345 See Shepard v. United States, 290 U.S. 96, 105-06 (1933); United States v. 
Slaughter, 366 F.2d 833, 842 (4th Cir. 1966) (en banc). However, a statement contain
ing both declarations of intentions and a narration of past events was held admissible 
by the Second Circuit in United States v. Anmmziato. 293 F.2d 373 (2d Cir.), cert, 
denied, 368 U.S. 912 (1961). The court refused to sever the statement on the grounds

In this inquiry the lapse of time between the event and the making of 
the declarations is of vital significance.1338 In United States v. Glenn1™ 
the lapse of time was ascertained by estimation. The declarant, bleeding 
from two mortal knife wounds,1340 staggered into a police station where, 
in response to questions,1341 she named the defendant as her assailant.1342 
The appellate court used a doctor’s estimation of the elapsed time be
tween infliction of the injury and time of death to conclude that the 
victim spoke “only minutes” after she was stabbed and overturned the 
trial judge’s decision to exclude the statement by finding that uncon
troverted evidence of the victim’s behavior and physical condition dis
pelled any doubts as to the sincerity of her statements.1343

A declarant’s expressions of his mental or emotional state or of his 
physical condition also are admitted under the hearsay exception for 
spontaneous declarations.1344 Since the trustworthiness of these statements 
is premised on their spontaneous nature, admission is restricted to declara
tions which are contemporaneous with the existence of the mental or 
physical feeling, and a recitation of physical or mental condition previ
ously experienced is not admissible.1345 A declaration of intent to do 
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something is admissible as an expression of a state of mind not only to 
show the existence of the intent, but also to show that the intended activ
ity probably occurred.1340

that it was so integrally interwoven that it was unlikely that part was true and part 
was false. Id. at 378.

Another hearsay exception allows admission of statements of past physical condition 
made to physicians for purposes of diagnosis and treatment. United States v. Cochran, 
475 F.2d 1080, 1084 (8th Cir. 1973); see Proposed Fed. R. Evid. 803(4) (Supreme Court 
Draft Nov. 1972). Reliability is assured by the declarant’s interest in receiving treat
ment and, therefore, in telling the truth. See McCormick, supra note 1049, § 293. See 
also Proposed Fed. R. Evid. 804(b)(2) (Supreme Court Draft Nov. 1972) (statements 
narrating recent events which are not made in contemplation of litigation and are other
wise reliable, are admissible if declarant is unavailable).

1346 See Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285, 300 (1892); United States v. 
Annunziato, 293 F.2d 373, 377 (2d Cir. 1961), cert, denied, 368 U.S. 912 (1961); Mc
Cormick, supra note 1049, § 295. When the intended activity would involve persons 
other than the declarant, his statement of intention also may be offered to prove that 
the other persons participated. See id. at 699.

1347 See United States v. Baxter, — F.2d----,---- (9th Cir. Feb. 16, 1973) (Crim.
No. 71-2082, at 18-20); United States v. De Georgia, 420 F.2d 889, 893 (9th Cir. 1969); 
McCormick, supra note 1049, § 306, at 720. This rationale applies even to records of 
an illegal business since the continued operation of any activity depends on the ac
curacy of its records. United States v. Baxter, supra at----(Crim. No. 71-2082, at 19).

1348 See United States v. Rosenstein, 474 F.2d 705, 710 (2d Cir. 1973); United States 
v. Matzker, 473 F.2d 408, 410 (8th Cir. 1973).

1349 See United States v. Rosenstein, 474 F.2d 705, 710 (2d Cir. 1973); United States 
v. Middlebrooks, 431 F.2d 299, 302 (5th Cir.), cert, denied, 400 U.S. 1009 (1970). The 
fact that a routine practice of making a record was triggered by an unusual event, 
such as a bank robbery, does not affect the record’s reliability. See Cullen v. United 
States, 408 F.2d 1178, 1179-80 (8th Cir. 1969).

1350 United States v. Henderson, 471 F.2d 204, 206 (7th Cir. 1972); United States 
v. Middlebrooks, 431 F.2d 299, 302 (5th Cir.), ceri. denied, 400 U.S. 1009 (1970); 
Cullen v. United States, 408 F.2d 1178, 1180 (8th Cir. 1969). At common law, the 
person who made the entry, and anyone who gave information on which the entry 
was based, was required to testify unless unavailable. McCormick, supra note 1049, 
§ 311, at 728. Today, both the Business Records Act and the Proposed Federal Rules 
of Evidence abolish this requirement. Business Records Act, § 1, 28 U.S.C. § 1732(a) 
(1970); Proposed Fed. R. Evid. 803(6) (Supreme Court Draft Nov. 1972).

Another hearsay exception not requiring unavailability covers records 
of regularly conducted activity. Statements contained in records made 
in the regular course of business are considered trustworthy because 
routine entry making encourages precision and because most records 
are subject to cross-checks for accuracy.1347 Before such statements can 
be admitted into evidence, a foundation must be laid establishing that it 
was the business practice to make such a record,1348 that the entries were 
made in the regular course of business,1349 and that the record was made 
soon after the event or transaction occurred.13 ’0 This foundation must 
be laid by the custodian of the records or by some other qualified wit- * * * * * 
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ness.1351 * In United States v. Henderson,™™ for example, the path of a 
bond through interstate commerce was traced with solicitous regard to 
establishing the regularity and timeliness of all entries by calling bank 
employees who produced the business records.1353 In United States v. 
Day™54 the trial court permitted an investigator from the Treasury De
partment to testify from a summary of a gun manufacturer’s business 
records as to the place and date of the manufacture of certain guns to 
prove that the gun in question had moved in interstate commerce.1355 
Although the Sixth Circuit concluded that his testimony was unneces
sary,1356 the agent clearly would not be qualified to attest to the business 
practices of the gun manufacturer.

1351 5^^ United States v. Rosenstein, 474 F.2d 705, 710 (2d Cir. 1973) (attorney who 
was custodian of files containing letters addressed to corporation but who had no 
personal contact with, or knowledge of, files did not qualify); United States v. 
Matzker, 473 F.2d 408, 410 (8th Cir. 1973) (office manager testified to mailing procedure 
for credit cards); United States v. Martin,----F.2d----- ,---- (4th Cir. Dec. 18, 1972)
(Crim. No. 72-1305, at 2) (per curiam) (security agent for credit card company testi
fied to office procedure and regular receipt of charge slips).

1352471 F.2d 204 (7th Cir. 1972).
1353 Id. at 206. Entries unaccounted for were not admitted. Id.
1354 476 F.2d 562 (6th Cir. 1973).
1355 Id. at 564.
1356 /¿f. at 569. The testimony was irrelevant and not prejudicial since the prosecution 

needed to show only that the guns were manufactured outside of the state where they 
were found and the court found other competent evidence of that fact. Id.

1357 28 U.S.C. § 1732 (1970).
1358 Id. § 1732(a); see United States v. Pitman, 475 F.2d 1335, 1337 (9th Cir. 1973); 

United States v. Sparrow, 470 F.2d 885, 889 (10th Cir. 1972), cert, denied, 411 U.S. 
936 (1973).

1359 Yates v. Bair Transport, Inc., 249 F. Supp. 681, 682-84 (S.D.N.Y. 1965); accord, 
Proposed Fed. R. Evid. 803(6) (Supreme Court Draft Nov. 1972).

1360See United States v. Pitman, 475 F.2d 1335, 1337 (9th Cir. 1973); Yates v. Bair 
Transport, Inc., 249 F. Supp. 681, 688 (S.D.N.Y. 1965); McCormick, supra note 1049, 
§ 310, at 725.

1361 475 F.2d 1335 (9th Cir. 1973).

The Business Records Act1357 treats the lack of personal knowledge 
of the maker of the record as a factor to be considered in the weight to 
be given to the testimony and not as a bar to admission.1358 However, 
the statute has been interpreted to require personal knowledge of some
one in the chain of reporting and recording the information.1359 When 
the recorder relies on information from a third party, however, a double 
hearsay problem appears. In most instances of business records, the sec
ond level of hearsay can be satisfied when the informant is under a busi
ness duty to transmit the information.1360 1361 Thus, in United States v. 
Pitman™*1 where the defendant was prosecuted for theft of cosmetics 
from an interstate shipment, a lost order tracer form prepared by a dis
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tribution office was admitted to show the theft of the cartons.1362 This 
form was based in turn on the sales representative’s report of non-receipt 
of the goods.1363 Since the sales representative was an integral part of 
the business organization, her report was that of an authorized person 
in the regular course of business and both levels of hearsay were satis
fied.1364

1362 /¿. at 1337.
1363 Id.
1364 Id. Most courts hold that the second level of hearsay also may be satisfied if the 

statement is admissible under another exception to the hearsay rule. See, e.g., Juaire v. 
Nardin, 395 F.2d 373, 378-79 (2d Cir.), cert, denied, 393 U.S. 938 (1968) (declarant 
available for cross-examination); United States v. Graham, 391 F.2d 439, 448 n.5 (6th 
Cir.), cert, denied, 390 U.S. 1035 (1968) (admission of a party opponent); Yates v. Bair 
Transport, Inc., 249 F. Supp. 681, 688 (S.D.N.Y. 1965) (admissions of a party opponent). 
But see Standard Oil Co. v. Moore, 251 F.2d 188, 214 (9th Cir. 1957), cert, denied, 356 
U.S. 975 (1958) (both levels of hearsay must be satisfied by a business duty). See 
generally McCormick, supra note 1049, § 310, at 725-26. The Second Circuit overruled, 
sub silentio, its former position and now. permits the second level of hearsay to be 
satisfied by any hearsay exception. Compare United States v. Grayson, 166 F.2d 863, 
869 (2d Cir. 1948) (admissibility only in case of business duty) with Juaire v. Nardin, 
395 F.2d 373, 379 (2d Cir.), cert, denied, 393 U.S. 938 (1968) (admissible if qualifying 
under another exception).

1365 United States v. Bohle, 445 F.2d 54, 61 (7th Cir. 1971).
1366 See id. at 63.
1367 id. at 65-66; Lyles v. United States, 254 F.2d 725, 731 (D.C. Cir. 1957) (en 

banc) (divided court); Mullican v. United States, 252 F.2d 398, 404 (5th Cir. 1958). 
Other circuits, when considering diagnoses of physical conditions, have placed no 
limitation on admissibility. See Thomas v. Hogan, 308 F.2d 355, 360-61 (4th Cir. 1962); 
Medina v. Erickson, 226 F.2d 475, 482-83 (9th Cir. 1955); Reed v. Order of United 
Commercial Travelers of America, 123 F.2d 252, 253 (2d Cir. 1941) (per curiam). 
See also Note, Business Records Rule: Repeated Target of Legal Reform, 36 Brooklyn 
L. Rev. 241, 249-52 (1970). The Proposed Federal Rules of Evidence explicitly admit 
diagnoses contained in hospital records without limitation. Proposed Fed. R. Evid. 
803(6) (Supreme Court Draft Nov. 1972).

1368 See United States v. Bohle, 445 F.2d 54, 65 (7th Cir. 1971); England v. United 
States, 174 F.2d 466, 468-69 (5th Cir. 1949); New York Life Ins. Co. v. Taylor, 147 
F.2d 297, 303-06 (D.C. Cir. 1945). When such evidence is admitted against the ac
cused, his constitutional right to confrontation also must be satisfied. See Phillips v. 
Neil, 452 F.2d 337, 345 (6th Cir. 1971), cert, denied, 409 U.S. 884 (1972); Circuits Note: 
1911-1912 Term 444.

Hospital records qualify as business records under this exception to 
the hearsay rule,1365 but while admission readily is granted to entries of 
factual data and observations,1366 there is some reluctance to admit opin
ions and diagnoses. For example, psychiatric diagnoses and opinions con
tained in hospital records are not admissible in the District of Columbia, 
Fifth, and Seventh Circuits1367 on the grounds that such opinions are 
based on subjective factors to such a degree that cross-examination of 
the authors is required.1368
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Unavailability of the declarant is not required under the hearsay ex
ception for admissions of a party-opponent. As a general rule, any evi
dence of out of court statements or conduct of an accused can be intro
duced into evidence for the truth of any assertions contained therein.1369 
However, the admissibility of these statements is more a product of the 
adversary system than a result of circumstantial guarantees of trustworthi
ness, since the rationales for admissibility are that a party hardly can 
complain that he has not been cross-examined and that such a party is in 
a position to rebut the evidence.1370

1369 See United States v. Rosenstein, 474 F.2d 705, 713-14 (2d Cir. 1973); United 
States v. Adams, 470 F.2d 249, 251 (10th Cir. 1972); Carpenter v. United States, 463 
F.2d 397, 399 (10th Cir.), cert, denied, 409 U.S. 985 (1972); McCormick, supra note 
1049, § 262, at 629-30.

1370 McCormick, supra note 1049, § 262, at 628-29; see Proposed Fed. R. Evid. 
801(d)(2) (Supreme Court Draft Nov. 1972) (such statements are not hearsay).

1371 See Proposed Fed. R. Evid. 801(d)(2)(C), (D) & Advisory Comm. Notes (Su
preme Court Draft Nov. 1972). The admissibility of declarations of coconspirators is 
rationalized in this manner. See Levie, Hearsay and Conspiracy: A Reexamination of 
the Co-Conspirators' Exception to the Hearsay Rule, 52 Mich. L. Rev. 1159, 1162-63 
(1954); notes 1380-1388 infra and accompanying text.

1372 United States v. Fantuzzi, 463 F.2d 683, 690 (2d Cir. 1972); see Proposed Fed. 
R. Evid. 801(d)(2)(B) (Supreme Court Draft Nov. 1972).

1373 463 F.2d 683 (2d Cir. 1972).
1374 Id. at 685.
1375 Id. at 690.
1376 United States v. Adams, 470 F.2d 249, 251 (10th Cir. 1972); see McCormick, 

supra note 1049, § 270, at 652.
1377 470 F.2d 249 (10th Cir. 1972).

Admissions of a representative are binding on his principal,1371 and 
admissions may be made by adopting the statement of another,1372 1373 but 
this adoption must be shown clearly. For example, in United States v. 
Fantuzzi1313 a witness testified that he overheard an incriminating remark 
addressed to the defendant during a conversation in the kitchen of an 
apartment.1374 However, since the witness was seated in a different room 
and did not see or hear any response by the defendant, there was no 
evidence that the defendant adopted the statement as his own. The Sec
ond Circuit, therefore, held the statement to be inadmissible hearsay 
and reversed the defendant’s conviction.1375 Similarly, the defendant’s 
silence in the face of a statement which usually would elicit a response 
is viewed as an acquiescence to the truth of the statement.1376 1377 However, 
when the defendant has been warned of his right to be silent, the proba
tive force of such conduct is destroyed. In United States v. Adams1311 
the prosecution was permitted to introduce evidence at trial that the 
defendant, who had been arrested and informed of his rights, remained 
silent in the face of incriminating statements made by his codefend
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ants.1378 1379 The Tenth Circuit held that the admission of the fact of the 
defendant’s silence was error, although harmless.1371*

1378 Id. at 250-51.
1379 Id. at 251.
1380 A government agent does not qualify as a member of the conspiracy. See United 

States v. Wilkerson, 469 F.2d 963, 968 (5th Cir. 1972), cert, denied, 410 U.S. 986 (1973) 
(undercover agent cannot be an “agent” for the conspiracy since his purpose is to 
facilitate the arrest of its members). In most cases, as in Wilkerson, the agent will 
testify and be cross-examined and there will be no hearsay problem.

1381 The usual rationale is that each conspirator is the agent for all the other mem
bers of the conspiracy, so that any declaration is an admission binding on each con
spirator. See United States v. Wilkerson, 469 F.2d 963, 968 (5th Cir. 1972), cert, denied, 
410 U.S. 986 (1973); Developments in the Law—Criminal Conspiracy, 72 Harv. L. Rev. 
922, 988-89 (1959). Some authorities prefer to classify these declarations as nonhearsay. 
See Proposed Fed. R. Evid. 801(d)(2)(E) (Supreme Court Draft Nov. 1972); 4 
J. Wigmore, supra note 1132, 1048-49. Contra Levie, supra note 1371, at 1163.

1382See, e.g., United States v. Talbot, 470 F.2d 158, 159 (6th Cir. 1972) (per curiam); 
Ottomano v. United States, 468 F.2d 269, 272-73 (1st Cir. 1972), cert, denied, 409 U.S. 
1128 (1973); United States v. DeVerse, 464 F.2d 80, 84 (8th Cir.), cert, denied, 409 
U.S. 988 (1972); United States v. Sanders, 463 F.2d 1086, 1088 (8th Cir. 1972).

1383 See Glasser v. United States, 315 U.S. 60, 74 (1942); United States v. Cassino, 
467 F.2d 610, 617 (2d Cir. 1972), cert, denied, 410 U.S. 928 (1973); United States v. 
Martinez, 466 F.2d 679, 685 (5th Cir. 1972); United States v. Cooper, 464 F.2d 648, 
656 (10th Cir. 1972), cert, denied, 409 U.S. 1107 (1973). A defendant’s participation 
in the venture must be established by independent nonhearsay evidence. See United 
States v. Apollo, 476 F.2d 156, 163 (5th Cir. 1973). But see Levie, supra note 1371, at 
1169. The danger is that the declarations of coconspirators, admissible pending proof 
of actual conspiracy, will be considered by the jury as evidence to prove the con
spiracy and, therefore, will be used to bootstrap their own admissibility. See Glasser 
v. United States, 315 U.S. 60, 75 (1942). The standard of proof required to admit the 
declarations, however, is not as high as that required to submit a charge of conspiracy 
to the jury. See Geaney v. United States, 417 F.2d 1116, 1119 (2d Cir. 1969), cert, 
denied, Lynch v. United States, 397 U.S. 1028 (1970) (preponderance of evidence 
standard for statement). But see Circuits Note: 1911-1912 Term 436-38 & nn.1211-33 
(split in circuits). In United States v. Harvey defendant’s mere presence at the second 
sale of illicit whiskey was held sufficient to establish his participation in the conspiracy, 
rendering prior statements made by his coconspirators admissible against him. 464 F.2d 
1286, 1287 (5th Cir. 1972) (per curiam), cert, denied, 410 U.S. 938 (1973).

1384 5^ e.g., United States v. Cook,----F.2d-----,---- (9th Cir. Aug. 23, 1972) (Crim.
No. 26,458, at 10-11); United States v. Cassino, 467 F.2d 610, 617 (2d Cir. 1972), cert.

Under the declaration of coconspirator exception, any statement made 
by a coconspirator1380 in furtherance of the conspiracy and during its 
pendency, is admissible against all the conspirators1381 even if the con
spiracy is not part of the formal charges.1382 However, the existence of 
the conspiracy and the defendant’s connection with it must be established 
without use of the declarations of the coconspirators.1383 The usual prac
tice is to admit the declarations provisionally and to caution the jury 
that they may be considered only if the necessary foundation later is 
established.1384 In accordance with the pendency requirement, only those 
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declarations made during the existence of the conspiracy are admissible; 
for this purpose, the conspiracy ends when it succeeds or fails to achieve 
its goal.1385 While this limitation is adhered to in the reported cases,1386 
the requirement that the statements be made in furtherance of the con
spiracy sometimes is overlooked.1387 The furtherance requirement has 
been interpreted to mean that the act of making the declaration served 
a purpose of the conspiracy.1388

denied, 410 U.S. 928 (1973); United States v. King, 467 F.2d 478, 479 (6th Cir. 1972) 
(per curiam); United States v. Sanders, 463 F.2d 1086, 1088 (8th Cir. 1972). See also 
United States v. Apollo, 476 F.2d 156, 163-64 (5th Cir. 1973) (refusal to issue cautionary 
instruction until final charge reversible error). The efficacy of such instructions has 
been questioned. See United States v. Cook, supra at----(Crim. No. 26, 458, at 27-28)
(Ely, J., dissenting); Developments in the Lave, supra note 1382, at 987; cf. Bruton v. 
United States, 391 U.S. 123, 137 (1968). Such instructions manifestly are necessary 
when the initial determination of the existence of the conspiracy as part of the foun
dation for admitting coconspirator statements is left to the jury. See United States v. 
King, 467 F.2d 478, 479 (6th Cir. 1972) (per curiam); United States v. Sanders, 463 
F.2d 1086, 1088 (8th Cir. 1972). Alternatively, the judge may make the decision and 
preclude the jury from deciding otherwise. See United States v. Rosenstein, 474 F.2d 
705, 712 (2d Cir. 1973); United States v. Cooper, 464 F.2d 648, 656 (10th Cir. 1972), 
cert, denied, 409 U.S. 1107 (1973). In Rosenstein the admission of certain documents 
under the business records exception was held to be error, but the appellate court 
determined that a sufficient foundation had been established to admit the documents 
under the coconspirator exception. 474 F.2d at 713.

1385 Krulewitch v. United States, 336 U.S. 440, 442-44 (1949).
1386 See, e.g., United States v. Sidman, 470 F.2d 1158, 1171 (9th Cir. 1972), cert, 

denied, 409 U.S. 1127 (1973) (statement made three months after bank robbery in
admissible); United States v. Webb, 466 F.2d 190, 192 (10th Cir. 1972) (per curiam), 
vacated and remanded, 412 U.S. 902 (1973) (per curiam) (statements made “during 
the period of the conspiracy” properly admitted); United States v. Yow, 465 F.2d 
1328, 1331 (8th Cir. 1972) (statements made several months after delivery of stolen 
vehicle inadmissible while statements made soon after delivery admissible as showing 
furtherance).

1387 See Lowther v. United States, 455 F.2d 657, 665 (10th Cir.), cert, denied, 409 
U.S. 857 (1972); United States v. Webb, 446 F.2d 190, 192 (10th Cir. 1972) (per curiam), 
vacated and remanded, 412 U.S. 902 (1973) (per curiam).

1388 See United States v. Dorfman, 470 F.2d 246, 248 (2d Cir. 1972), petition for cert, 
dismissed, 411 U.S. 923 (1973) (conspirator’s statement requesting money from witness 
admissible to show source of funds in bribery case); Levie, supra note 1371, at 1169.

1389 See, e.g., Mancusi v. Stubbs, 408 U.S. 204 (1972); Dutton v. Evans, 400 U.S. 
74 (1970); Bruton v. United States, 391 U.S. 123 (1968); Barber v. Page, 390 U.S. 719 
(1968); Douglas v. Alabama, 380 U.S. 415 (1965); Pointer v. Texas, 380 U.S. 400 
(1965).

RIGHT OF CONFRONTATION

The Supreme Court’s attention to the sixth amendment guarantee of 
an accused’s right to confront the witnesses against him1389 has spawned 
much litigation. Confrontation problems arise in several areas, but per
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haps are raised most graphically when the defendant is excluded from 
judicial proceedings.1390 1391 1392 In two cases this past term, United States v. 
Bell13Q1 and United States v. Clark,1SQ2 the Second Circuit examined the 
constitutionality of excluding the defendant from suppression hearings 
where testimony was given concerning the Federal Aviation Administra
tion’s “hijacker profile.” 1393 In Bell the defendant had been designated 
as a “selectee” on the basis of the profile and had set off a magnetometer 
at an airport boarding terminal.1394 The ensuing search of the defendant 
revealed heroin, which resulted in his arrest.1395 At a hearing to suppress 
the heroin, the testimony of the ticket agent as to the criteria contained 
in the profile was taken in camera with defense counsel present, while 
the remainder of the hearing was conducted in the defendant’s pres
ence.1396 The Second Circuit ruled that the defendant’s confrontation 
rights were not violated by the use of this procedure. In its carefully 
reasoned opinion, the court emphasized the urgent need for secrecy, the 
presence of the witness before the judge with cross-examination by the 
defense counsel, that the ticket agent’s testimony had no bearing on the 
defendant’s guilt or innocence, and that the setting was not a trial but a 
suppression hearing where guilt or innocence is not at issue.1397 The de
fendant in Clark was arrested in similar circumstances,1398 and again the 
Government sought to exclude the defendant from the suppression hear
ing to insure the secrecy of the profile. However, the entire hearing was 
conducted in camera with defense counsel present even though the testi
mony dwelt only momentarily on the profile and primarily was con
cerned with the circumstances of the search.1399 In this situation the 
Second Circuit found no justification for the exclusion of the defendant, 
whose presence was necessary for a competent cross-examination con

1390 See, e.g., Illinois v. Allen, 397 U.S. 337 (1970); United States v. Bell, 464 F.2d 
667 (2d Cir.), cert, denied, 409 U.S. 991 (1972); United States v. Lopez, 328 F. Supp. 
1077 (E.D.N.Y. 1971). A defendant, by his consent or misconduct, may waive his right 
to be present. See Illinois v. Allen, supra at 342-43; Snyder v. Massachusetts, 291 U.S. 
97, 106 (1934); Diaz v. United States, 223 U.S. 442, 455 (1912); United States v. 
Tortora, 464 F.2d 1202, 1208 (2d Cir. 1972).

1391 464 F.2d 667 (2d Cir.), cert, denied, 409 U.S. 991 (1972).
1392 475 F.2d 240 (2d Cir. 1973).
1393 See note 272 supra and accompanying text.
1394 464 F.2d at 668.
1395 Id. at 669.
1396 Id. at 669, 671.
1397 at 669-71; cf. McCray v. Illinois, 386 U.S. 300, 312-13 (1967) (disclosure of 

inforrHer s identity at suppression hearing not required by fourteenth or sixth amend
ment)-

1398 475 F.2d at 243-44.
1399 Id. at 245.



1973] Circuit Note: Criminal 593

cerning the circumstances of the search.1400 The court held that the re
mote risk of inadvertent disclosure of the profile did not outweigh the 
need for defendant’s presence during a factual determination when the 
suppression hearing was so critical to the defense.1401

1400 id. at 245, 248.
1401 Id. at 247. The Second Circuit previously had recognized the general right of 

the defendant to be present at suppression hearings. See United States v. Dalli, 424 
F.2d 45, 48 (2d. Cir.), cert, denied, 400 U.S. 821 (1970). But see United States v. 
Gradsky, 434 F.2d 880, 883 (5th Cir. 1970), cert, denied, 401 U.S. 925 (1971); Yates v. 
United States, 418 F.2d 1228, 1229 (6th Cir. 1969) (per curiam). In Gradsky the issue 
was whether any evidence was tainted by an illegal wiretap, and the testimony was 
by government employees connected with the wiretap. 434 F.2d at 883. In Yates the 
issue was the suppression of a statement by a codefendant. 418 F.2d at 1229. Therefore, 
both cases may be distinguished as not involving factual issues relating to events in 
which the defendant participated and thus the defendant’s presence might not be 
crucial.

1402 Bruton v. United States, 391 U.S. 123, 126 (1968); Pointer v. Texas, 380 U.S. 
400, 406-07 (1965). However, the Supreme Court recently has shown increasing will
ingness to admit evidence which has not been subjected to cross-examination if other 
indicia of reliability are present. See Dutton v. Evans, 400 U.S. 74, 89 (1970); California 
v. Green, 399 U.S. 149, 161 (1970); notes 1411-1418 infra and accompanying text.

14”3Se’e, e.g., Smith v. Illinois, 390 U.S. 129 (1968); United States v. Crovedi, 467 
F.2d 1032 (7th Cir. 1972), cert, denied, 410 U.S. 990 (1973); United States v. Alston, 
460 F.2d 48 (5th Cir.), cert, denied, 409 U.S. 871 (1972).

1404 Smith v. Illinois, 390 U.S. 129, 133 (1968); Alford v. United States, 282 U.S. 
687, 693 (1931). The rationale behind the rule is that obtaining the witness’ correct 
name and address is the first step in placing the witness in the proper setting in order 
to explore his credibility. See id.; United States v. Alston, 460 F.2d 48, 51-52 (5th 
Cir.). cert, denied, 409 U.S. 871 (1972).

i4055ee, e.g., United States v. Crovedi, 467 F.2d 1032, 1035 (7th Cir. 1972), cert, 
denied, 410 U.S. 990 (1973); United States v. Saletko, 452 F.2d 193, 196 (7th Cir. 
1971), cert, denied, 405 U.S. 1040 (1972); United States v. Persico, 425 F.2d 1375, 
1383-84 (2d Cir.), cert, denied, 400 U.S. 869 (1970).

1406 467 F.2d 1032 (7th Cir. 1972), cert, denied, 410 U.S. 990 (1973).
i40T/d. at 1035.

Restrictions on Cross-Examination. The right of cross-examina
tion is said to be at the core of the right of confrontation,1402 and, ac
cordingly, a restriction on cross-examination invites objection on sixth 
amendment grounds.1403 Thus, the Supreme Court has held that a de
fendant’s right of confrontation is violated when he is prevented from 
asking the correct name and address of the principal witness against 
him.1404 There is a recognized exception, however, where the witness 
reasonably fears for his safety if such information is revealed.1405 Thus, 
in United States v. Crovedi14™ two witnesses, participants in the crime, 
said that they had been threatened by the defendants and by others. In 
addition, the court noted that two other participants in the crime had 
met violent death.1407 Under these circumstances, the witnesses were not 
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required to reveal their present addresses, employers, or the names they 
had assumed in an effort to protect themselves and their families.1408

1408 Id.
1409 See, e.g., Dutton v. Evans, 400 U.S. 74 (1970); California v. Green, 399 U.S. 

149 (1970); United States v. Puco, 476 F.2d 1099 (2d Cir. 1973).
1410See United States v. Puco, 476 F.2d 1099, 1102 (2d Cir. 1973). See also Dutton 

v. Evans, 400 U.S. 74, 86 (1970); California v. Green, 399 U.S. 149, 155-56 (1970); 
Read, The New Confrontation-Hearsay Dilemma, 45 S. Cal. L. Rev. 1, 2-17 (1972).

1411 The admission of testimony taken at another judicial proceeding is perhaps the 
only hearsay exception where the out of court declarant was subjected to cross- 
examination. However, even the declarations may not have been cross-examined, since 
the mere opportunity to cross-examine, even if unexercised, may suffice to admit the 
testimony. See notes 1326-1331 supra and accompanying text.

1412400 U.S. 74 (1970). The Court split four-to-four, with Justice Harlan filing a 
separate concurrence.

1413 Id. at 77-78. The statement, “[i]f it hadn’t been for that dirty son-of-a-bitch 
Alex Evans, we wouldn’t be in this now,” allegedly was made in prison and was testi
fied to by a fellow prisoner. Id. at 77.

1414 399 U.S. 149 (1970).
1415 See id. at 164-65. The witness gave inconsistent testimony at the trial and also 

claimed a loss of memory. Id. at 151-52. See also McDonnell v. United States, 472 
F.2d 1153, 1155 (8th Cir. 1973) (cross-examination at both prior and subsequent trial 
satisfies right of confrontation despite witness’ subsequent loss of memory).

1416 400 U.S. at 88-89. The Court noted that the declarant’s personal knowledge of 
the facts was established beyond question, that the statement was spontaneous, and 
that the declaration was against penal interest. Id. at 89.

Admission of Hearsay Evidence. The relationship between the
defendant’s right of confrontation and the operation of the hearsay rule 
has come under intensive examination in recent years.1409 While the 
confrontation clause is not coextensive with the hearsay exclusionary 
rule, the two rules often have been treated similarly since both are aimed 
at the exclusion of untested accusations.1410 When hearsay evidence is 
admitted in a criminal prosecution under the exceptions to the rule, 
often the declarant has not been subjected to cross-examination at any 
point.1411 Thus, a constitutional dilemma arises as to how to reconcile the 
admission of such statements with the confrontation clause. The Supreme 
Court divided sharply over this question in Dutton v. Evans1412 when 
passing on the admissibility of the alleged declaration of a coconspirator 
who had not been cross-examined at any time.1413 The Court expanded 
the rule of California v. Green1414 where it had upheld the admission at 
trial of a witness’ preliminary hearing testimony since the witness had 
been subjected to cross-examination both at the preliminary hearing and 
at the subsequent trial.1415 In sustaining the admission of the declaration 
in Dutton against a confrontation clause attack, the plurality found that 
due to the other indicia of reliability of the statement1416 and the periph
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eral significance of the testimony,1417 cross-examination of the declarant 
was not a prerequisite to admissibility.1418

1417 There were 19 other witnesses, including an eyewitness to the murder. Id. at 
87. The Court, in a comparison of this case with its other confrontation cases, labeled 
the evidence of the coconspirator’s declaration in Dutton not crucial or devastating. 
Id. Whether this distinction is a part of the holding is open to doubt. See United 
States v. Puco, 476 F.2d 1099, 1103 n.6 (2d Cir. 1973). In Mancusi v. Stubbs the Court 
examined the prior testimony of an unavailable witness for reliability only. 408 U.S. 
204, 213 (1972). The crucial nature of this evidence was unquestionable; it was the 
testimony of an eyewitness to the killing and conflicted with the defendant’s version 
of the events. Id. at 208-09. However, the testimony had been subjected to cross- 
examination at the previous trial, unlike the testimony in Dutton, so admission of the 
crucial testimony in Mancusi did not clarify the effect of the “crucial or devastating” 
language of Dutton.

1418 400 U.S. at 88.
1419 See United States v. Puco, 476 F.2d 1099, 1103-04 (2d Cir. 1973).
1420400 U.S. at 86 (plurality opinion); id. at 94 (Harlan. J., concurring); accord, 

California v. Green, 399 U.S. 149, 155-56 (1970).
1421 See California v. Green, 399 U.S. 149, 155-56 (1970); United States v. Baxter,

— F.2d —,----(9th Cir. Feb. 16, 1973) (Crim. No. 71-2082, at 40); United States v.
Puco, 476 F.2d 1099, 1102 (2d Cir. 1973); Phillips v. Neil, 452 F.2d 337, 345 (6th Cir. 
1971), cert. denied, 409 U.S. 884 (1972). Contra, Ottomano v. United States, 468 F.2d 
269, 273 (1st Cir. 1972), cert, denied, 409 U.S. 1128 (1973). On the other hand, exclu
sion as hearsay of critical evidence supported by indicia of reliability, coupled with 
refusal to permit defendant to cross-examine an inculpatory witness placed on the 
stand by the defense, may violate rights of calling witnesses, of confrontation, and of 
cross-examination inherent in the fourteenth amendment guarantee of due process. 
Chambers v. Mississippi, 410 U.S. 284, 294, 302-03 (1973).

1422 See note 1417 supra.
1423 476 F.2d 1099 (2d Cir. 1973).

Dutton remains the standard for assessing the constitutional admissibil
ity of declarations that were never subjected to cross-examination.1419 
Dutton has further importance, however, since the Court refrained from 
equating the hearsay rule and the confrontation clause.1420 This may 
support the proposition that admission under a recognized hearsay ex
ception will not satisfy automatically the constitutional requirement of 
confrontation.1421 Therefore, even if the evidence is admissible hearsay, 
the confrontation clause requires that the evidence be examined for in
dicia of reliability and perhaps for a determination that it was not crucial 
or devastating.1422

This type of analysis was required in several cases this past term. In 
United States v. Puco1423 the Second Circuit made an exhaustive examina
tion of the declaration of a coconspirator offered by the prosecution. 
The declarant was an intermediary in the sale of cocaine between the 
defendant and a government undercover agent, and when the defendant 
entered a building previously designated as the site of the sale, the declar
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ant identified him to the agent as the source of the cocaine.1424 At the 
defendant’s trial, the declarant did not testify, and his verbal identifica
tion was admitted through the agent’s testimony.1425 The court, in sus
taining the admission of this statement, used an analysis closely pat
terned after that employed by the plurality in Dutton. It found indicia 
of reliability in the fact that the declarant had no motive to falsify since 
he was ignorant of the agent’s true role, that the sale took place at the 
time and in the manner predicted by the declarant, and that the declar
ant’s previous description of his source was consistent with the identifica
tion of the defendant.1426 In addition, the court regarded the circumstan
tial evidence supporting the identification of the defendant as so strong 
that the verbal identification was superfluous and thus not crucial or 
devastating.1427

1424 Id. at 1101. The declarant then entered the building and returned shortly there
after with the cocaine. The defendant left the building shortly after the declarant 
and was arrested. Id.

^25 Id. at 1102.
1426/J. at 1104.
1427 Id.
1428 ------F.2d----- (9th Cir. Feb. 16, 1973) (Crim. No. 71-2082).
1429 Id. at — (Crim. No. 71-2082, at 39-40). Reliability was guaranteed because the 

success of the conspiracy depended on the information’s accuracy, because the de
clarant’s role as a leader demonstrated her knowledge of defendant’s role, and because 
the business setting of the statement made faulty recollection unlikely. Id.

4430 id. at----n.20 (Crim. No. 71-2082, at 40 n.20); see United States v. Puco, 476
F.2d 1099, 1104 (2d Cir. 1973). The relationship of this inquiry to the doctrine of
harmless constitutional error is uncertain. In Dutton only two of the Justices who made 
up the plurality called the admission of the evidence harmless error. 400 U.S. at 90
(Blackmun, J. & Burger, C.J., concurring); see Read, supra note 1410, at 24 n.98. 
See also United States v. Adams, 446 F.2d 681, 684 (9th Cir. 1971) (admission of non- 
crucial evidence harmless constitutional error).

1434 468 F.2d 269 (1st Cir. 1972), cert, denied, 409 U.S. 1128 (1973).

The Ninth Circuit in Baxter v. United States1428 was faced with a 
similar challenge. In a large drug conspiracy case the bookkeeper of the 
organization testified to the substance of business conversations he had 
had with one of the leaders of the group. The court found these state
ments admissible under the coconspirator exception to the hearsay rule 
and also found them sufficiently reliable to justify admissibility under 
the confrontation clause.1429 * * * * 1434 The court noted, however, that since the 
defense had not provided on appeal a detailed analysis of the statements, 
it could not judge the crucialness of the lack of cross-examination and 
could not make a determination whether the evidence was crucial or 
devastating as the Second Circuit had done in Puco.1480 Finally, the First 
Circuit in Ottomano v. United States1481 refused to explore the confron
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tation clause aspects of the declarations of a coconspirator. The court 
stated that a finding that the declaration fell into a recognized hearsay 
exception was sufficient to justify admissibility.1432

1432 Id. at 273; accord, United States v. Clayton, 450 F.2d 16, 20 (1st Cir. 1971), 
cert, denied, 405 U.S. 975 (1972).

1433 450 F.2d 1032 (5th Cir. 1971).
WMld. at 1037; see Circuits Note: 1911-1912 Ternt 445 & nn.1285-87.
1435 450 F.2d at 1037.
1436 474 F.2d 270 (5th Cir. 1973).
1437 Id. at 278, 279.
1438 Id. at 280-81, 284.
1439 Id. at 284.
1440 Id. In Phillips v. Neil, however, the Sixth Circuit considered the fact that re

ports were a year old an additional source of prejudice since the jury could not place 
them in the proper perspective. 452 F.2d 337, 348 (6th Cir. 1971), cert, denied, 409 
U.S. 884 (1972).

Medical Records. The Fifth Circuit in United States v. Har~
per14SS held that the use of medical reports, prepared by doctors not 
present at trial, for purposes of impeachment and cross-examination of 
the defendant’s expert witnesses, did not violate defendant’s right of 
confrontation.1434 The jury, however, must be cautioned that they may 
consider the reports only for the purpose of evaluating the testimony of 
the expert witness and not for the truth of the conclusions of the re
ports.1432 1433 * 1435 1436 This past term the Fifth Circuit was presented with an almost 
identical challenge in United States v. Davila-NaterM^ The defendant’s 
army medical records, prepared two years before the robbery with 
which he was charged, and the reports on his competency to stand trial, 
each contained opinions that the accused was not insane. The prosecu
tion was permitted to use these reports in its cross-examination of de
fendant’s witnesses.1437 However, the jury did not receive any limiting 
instructions and, thus, may have considered the reports substantively. 
One of the competency reports was a staff report, and the deputy chief 
of the staff testified and was cross-examined, while the other was pre
pared by the same doctor in reliance on the tests and conclusions of 
others.1438 Because the doctor testified, the court held that defendant’s 
right of confrontation was not violated by the use of these reports.1439 
A more serious problem was presented by the army records, since the 
army doctors who prepared them did not testify. Nevertheless, the court 
ruled that no prejudice resulted from the unlimited admission of this 
two-year-old report when it was placed in the context of the extensive 
and more current evidence of the defendant’s sanity and when the de
fendant had used the report to his own advantage.1440
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Statements of Codefendants. In Bruton v. United States1441 1442 1443 1444 the

1441 391 U.S. 123 (1968).
1442 Id. at 136-37. The Court rejected the proposition that a limiting instruction that 

the statement could be used with regard to the codefendant only was sufficient pro
tection for the defendant. Id.

1443 United States v. Adams, 470 F.2d 249, 251 (10th Cir. 1972) (dicta) (tacit admis
sion against interest); United States v. Johnson, 463 F.2d 216, 218 &n.2 (9th Cir.) (per 
curiam), cert, denied, 409 U.S. 1028 (1972) (declaration of a coconspirator).

1444 See United States ex rel. Ortiz v. Fritz, 476 F.2d 37, 40 (2d Cir. 1973); United 
States v. Spinks, 470 F.2d 64, 66 (7th Cir.), cert, denied, 409 U.S. 1011 (1972); Stubbs 
v. Wainwright, 468 F.2d 248, 249 (5th Cir. 1972) (per curiam).

1445 United States v. Gray, 462 F.2d 164, 165-66 (5th Cir.) (per curiam), cert, denied, 
409 U.S. 1009 (1972) (semble).

1446 Carpenter v. United States, 463 F.2d 397, 399 (10th Cir.), cert, denied, 409 U.S. 
985 (1972) (alternative holding).

1447 467 F.2d 610 (2d Cir. 1972), cert, denied, 410 U.S. 928 (1973).
1448/if. at 623. The implication was especially strong because a policeman had testi

fied that the confession mentioned other defendants. Id.
1449 Id.
1450 In re Winship, 397 U.S. 358, 364 (1970). This standard applies to every factual 

element of the charge. Id.

Supreme Court held that the admission of an out of court statement 
made by a codefendant who did not testify which implicated the other 
defendant violated the defendant’s right of confrontation.1442 The fed
eral appellate courts have determined that the Bruton rule is inapplicable 
where the statement is admissible against the defendant under a hearsay 
exception,1443 where the statement is admitted against a defendant who 
also has confessed,1444 or where the defendant’s name is deleted from1445 
or not mentioned in the statement.1446 1447

In United States v. Cassino1441 those defendants who were not impli
cated by the confession of a codefendant were allowed to place this fact 
before the jury, which gave rise to an implication that those defendants 
who did not do so were named in the statement.1448 The Second Circuit 
ruled, however, that since the statement was neither clearly inculpatory 
nor vital to the prosecution’s case, the defendant’s Bruton rights were 
preserved by limiting instructions, and a severance was unnecessary.1449

SUFFICIENCY OF THE EVIDENCE

In all criminal prosecutions, the Government carries the burden of 
persuading the trier of fact that the accused is guilty beyond a reasonable 
doubt.1450 Although the fact finder, whether judge or jury, is the final 
arbiter of whether this burden of persuasion has been discharged, the 
decision is not always placed in its hands, since the Government may 
be unable to produce sufficient evidence to require consideration of guilt 
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or innocence.1451 The Federal Rules of Criminal Procedure allow the 
defendant to challenge the sufficiency of the evidence through a motion 
for judgment of acquittal.1452 In considering this motion, the judge must 
view the evidence in the light most favorable to the Government145" 
and resolve in favor of the prosecution any doubts as to the credibility 
of a witness1454 or conflicts and discrepancies in the evidence.1455 1456

1451 United States v. Taylor, 464 F.2d 240, 242 (2d Cir. 1972); McCormick, supra 
note 1049, § 336, at 784.

1452 Fed. R. Crim. P. 29. The grant or denial of this motion is reviewable on appeal, 
but if the motion has not been made at trial, the reviewing court will not assess the 
sufficiency of the evidence unless the record is devoid of evidence pointing to guilt. 
United States v. Ivory, 468 F.2d 613, 613-14 (5th Cir. 1972) (per curiam); United States 
v. Johns, 466 F.2d 1364, 1365 (5th Cir. 1972); United States v. Hopkins, 458 F.2d 
1353, 1354 (5th Cir. 1972) (per curiam).

1453 Glasser v. United States, 315 U.S. 60, 80 (1942); United States v. Grizaffi, 471 
F.2d 69, 73 (7th Cir. 1972), cert, denied, 411 U.S. 964 (1973); United States v. Cole, 
469 F.2d 640, 641 (9th Cir. 1972) (per curiam); United States v. Mello, 469 F.2d 356, 
358 (1st Cir. 1972); United States v. Haynes, 466 F.2d 1260, 1263 (5th Cir. 1972).

The review by the appellate court is of all the evidence, not just the evidence pre
sented by the Government. See United States v. Grizaffi, 471 F.2d 69, 73 (7th Cir. 
1972), cert, denied, 411 U.S. 964 (1973); United States v. Tubbs, 461 F.2d 43, 45 (7th 
Cir.), cert, denied, 409 U.S. 873 (1972).

1454 United States v. Bartee, 479 F.2d 484, 489 (10th Cir. 1973) (undercover agents); 
United States v. Brown, 471 F.2d 297, 298 (3d Cir. 1972) (per curiam) (defendant’s 
girlfriend); United States v. Donell, 469 F.2d 85, 86 (9th Cir. 1972) (per curiam), 
cert, denied, 410 U.S. 935 (1973) (informer).

1455 United States v. McClain, 469 F.2d 68, 69 (3d Cir. 1972) (per curiam); United 
States v. Haynes, 466 F.2d 1260, 1263-64 (5th Cir. 1972).

1456 466 F.2d 1260 (5th Cir. 1972).
1457 Id. at 1261.
1458 Id. at 1262.
1459 Id. at 1263.
1460 Id.
1461 Id. at 1263-64.

This standard of review is typified by United States v. Haynes44™ 
where the defendant was charged with throwing one of three molotov 
cocktails which had been thrown over a fence and had landed closely 
together.1457 A policeman testified that the trajectory of the last missile 
began next to a car driven by the defendant and that the car was travel
ling at 35 miles per hour when he passed it approximately one second 
later.1458 While a person travelling at that speed physically could not 
have thrown three bottles into the same area,1459 the Fifth Circuit held 
that defendant’s conviction could be sustained under the standard, since 
the officer’s testimony would not prevent the jury from concluding that 
the first two were thrown while the car was stopped or slightly mov
ing.1460 The jury also could have disbelieved conflicting stories by wit
nesses claiming to have seen two or three persons throw the missiles.1461
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Finally, although a witness gave defendant an alibi up to five minutes 
after the time the first bottle was thrown, the jury could have believed 
that the alibi witness or the witness to the time of the throwing was 
mistaken by that much time.1462

1462/J. at 1264.
1463See United States v. Taylor, 464 F.2d 240, 242 (2d Cir. 1972). Frequently, courts 

do not indicate the standard being applied but move directly to an examination of the 
particular evidence in the case. See, e.g., United States v. Barone, 467 F.2d 247 (2d 
Cir. 1972); United States v. Aron, 463 F.2d 779 (9th Cir. 1972) (per curiam), cert, 
denied, 409 U.S. 997 (1973); United States v. Alvarez, 462 F.2d 176 (9th Cir. 1972) 
(per curiam).

The Ninth Circuit sometimes applies the standard of “whether jurors could reason
ably arrive at their conclusion,” which is not clearly different from the proposition 
that the evidence must be sufficient. See United States v. Prohart, 469 F.2d 1089, 1090 
(9th Cir. 1972) (per curiam); United States v. Ordones, 469 F.2d 70, 71 (9th Cir. 
1972) (per curiam).

1464 See McNaughton, Burden of Production of Evidence: A Function of a Burden 
of Persuasion, 68 Harv. L. Rev. 1382, 1389-90 (1955). See also Goldstein, The State and 
the Accused: Balance of Advantage in Criminal Procedure, 69 Yale L.J. 1149, 1161-62 
(1960).

1465 See United States v. Taylor, 464 F.2d 240, 243 (2d Cir. 1972).
1466 140 F.2d 592 (2d Cir.), cert, denied, 322 U.S. 726 (1944), overruled, United States 

v. Taylor, 464 F.2d 240, 243 (2d Cir. 1972).
1467 Id. at 594. Appellate courts reviewing the sufficiency of evidence supporting 

convictions by a trial court sitting without a jury apply a test similar to Feinberg. 
See, e.g., United States v. Rischard, 471 F.2d 105, 107 (8th Cir. 1973); United States v. 
Martin, — F.2d —, — (4th Cir. Dec. 18, 1972) (Crim. No. 72-1305, at 3) (per 
curiam); United States v. Dineen, 463 F.2d 1036, 1038 (10th Cir. 1972).

While each challenge to the sufficiency of the evidence must be re
solved by an examination of the proof of the particular offense, a uniform 
standard to measure the sufficiency of that evidence should be applied 
in each case.1463 It has been suggested that the standard should be tied 
to the ultimate burden of persuasion shouldered by the prosecution: 
since the prosecution must persuade the jury beyond a reasonable doubt, 
it must produce enough evidence from which a jury might reasonably 
find guilt beyond a reasonable doubt.1464 Where the judge determines 
that reasonable men must necessarily have a reasonable doubt about 
guilt, the motion for judgment of acquittal should be granted.1465

An alternative doctrine, formulated by Judge Learned Hand in United 
States v. Feinberg,14™ sets a single standard in both civil and criminal 
cases for taking the case out of the jury’s hands. While preserving the 
“beyond a reasonable doubt” standard for the prosecution’s ultimate 
burden of proof in a criminal case, it would require a judgment of ac
quittal only when a reasonable person could not conclude that the charge 
was true.1467 This lesser standard has been criticized as allowing the judge 
to send the case to the jury even though he might find that the evidence 
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necessarily would create a reasonable doubt in a reasonable man,1468 
but this standard nevertheless prevailed in the Second Circuit until 
this past term when it unanimously was overruled in United States 
v. Taylor.1*™ In Feinberg Judge Hand recognized the theoretical dif
ference between the standards in civil and criminal cases but concluded 
that the standards should be unified because in practice the distinction 
was often too fine to be made.1470 Chief Judge Friendly in Taylor con
cluded that the difference in the ultimate burden of persuasion between 
civil and criminal cases also should dictate a different burden on the 
prosecution to reach the jury.1471 Additionally, the fact that the applica
tion of the higher standard would change the result in a few cases was 
viewed as an unsatisfactory explanation for not adopting it.1472 Finally, 
because Feinberg had not always been followed in the Second Circuit,1473 
the court felt it was necessary expressly to overrule it to eliminate any 
doubt.1474

1468 See United States v. Taylor, 464 F.2d 240, 243-44 (2d Cir. 1972).
1469 464 F.2d 240 (2d Cir. 1972). The opinion was informally circulated among all 

the active judges of the Second Circuit and all concurred. Id. at 244 & n.2.
1470 140 F.2d at 594.
1471 464 F.2d at 242.
1472 Id. at 243.

at 243-44; see United States v. Brown, 456 F.2d 293, 295 (2d Cir.), cert, 
denied, 407 U.S. 910 (1972); United States v. Glasser, 443 F.2d 994, 1006 & n.7 (2d 
Cir.), cert, denied, 404 U.S. 854 (1971).

1474 464 F.2d at 244. The majority of the circuits agree with this rule. See United 
States v. Quinn, 467 F.2d 624, 627 (8th Cir. 1972), cert, denied, 410 U.S. 935 (1973); 
United States v. Acree, 466 F.2d 1114, 1117 (10th Cir. 1972), cert, denied, 410 U.S. 913 
(1973); United States v. Van Fossen, 460 F.2d 38, 40 (4th Cir. 1972); United States v. 
Blair, 456 F.2d 514, 517 (3d Cir. 1972); United States v. Barfield, 447 F.2d 85, 88 (5th 
Cir. 1971) United States v. Leach, 427 F.2d 1107, 1111 (1st Cir.), cert, denied, 400 U.S. 
829 (1970); United States v. Collon, 426 F.2d 939, 942 (6th Cir. 1970); United States 
v. Nelson, 419 F.2d 1237, 1242 (9th Cir. 1969); United States v. Williams, 311 F.2d 
721, 723 (7th Cir.), cert, denied, 374 U.S. 812 (1963); Curley v. United States, 160 
F.2d 229 (D.C. Cir.), cert, denied, 331 U.S. 837 (1947).

4475 e.g., Rodríguez v. United States, 232 F.2d 819, 821 (5th Cir. 1956); McTyre
v. United States, 213 F.2d 65, 67 (5th Cir. 1954); Kassin v. United States, 87 F.2d 183, 
184 (5th Cir. 1937). This circumspection is based in part on the belief that circumstan
tial evidence is intrinsically weaker than either real or direct evidence. The Supreme 
Court, however, has disapproved of this view. See Holland v. United States, 348 U.S. 
121, 139-40 (1954). Often, circumstantial evidence is the only available means of proof 
of such criminal elements as knowledge or intent. See United States v. Henry, 468 
F.2d 892, 894 (10th Cir. 1972) (intent to distribute narcotics); United States v. Calabro,

Circumstantial Evidence. The Fifth Circuit has viewed circum
stantial evidence with some distrust, and, in assessing the sufficiency of 
such evidence, has required that circumstantial evidence exclude every 
reasonable hypothesis but that of guilt.1475 This standard has been criti
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cized as usurping the function of the jury since, in effect, the judge is 
required to be persuaded beyond a reasonable doubt,* 1470 * * * * * 1476 and is rejected 
in most circuits.1477 The Fifth Circuit has rephrased this test to require 
a determination whether reasonable men could find the evidence incon
sistent with the hypothesis of defendant’s innocence.1478 Since this re
statement focuses on the minds of the jurors as reasonable men and not 
on the subjective evaluation of the evidence by the judge, the proper 
balance between the functions of the judge and jury is restored.

467 F.2d 973, 982 (2d Cir. 1972), cert, denied, 410 U.S. 926 (1973) (knowledge of aim 
of conspiracy); United States v. Moody, 462 F.2d 1307, 1308 (8th Cir. 1972) (knowledge 
that transaction was sale of contraband); United States v. Castens, 462 F.2d 391, 394, 
396 (8th Cir. 1972) (intent to pass counterfeit bills).

1470 See Stoppelli v. United States, 183 F.2d 391, 393 (9th Cir.), cert, denied, 340 
U.S. 864 (1950); Curley v. United States, 160 F.2d 229, 233 (D.C. Cir.), reri. denied,
331 U.S. 837 (1947).

1477 See, e.g., United States v. Trice, 476 F.2d 89, 91 (9th Cir. 1973); United States 
v. Gilmore, F.2d , (4th Cir. Aug. 28, 1972) (Crim. No. 72-1529, at 3);
United States v. Yates, 470 F.2d 968, 970 (10th Cir. 1972); United States v. Morgan, 
469 F.2d 83, 84 (6th Cir. 1972); United States v. Coombs, 464 F.2d 842, 843 (D.C. Cir.
1972) (per curiam); United States v. Taylor, 464 F.2d 240, 244 (2d Cir. 1972); United
States v. Boyle, 402 F.2d 757, 758 (3d Cir. 1968) (per curiam), cert, denied, 394 U.S.
934 (1969). But see United States v. Roberts, 465 F.2d 1373, 1376 (6th Cir. 1972);
United States v. Schorr, 462 F.2d 953, 960 (5th Cir. 1972).

1478 United States v. Stephenson, 474 F.2d 1353, 1355 (5th Cir. 1973); United States v. 
Sutherland, 463 F.2d 641, 643 (5th Cir.), cert, denied, 409 U.S. 1078 (1972). The rule also 
is expressed in terms of whether the jury reasonably could find that the evidence excludes 
every reasonable hypothesis but guilt. See United States v. Carlton, 475 F.2d 104, 106 
(5th Cir. 1973); United States v. Gaviria, 471 F.2d 1181, 1183 (5th Cir. 1973); United 
States v. Johnson, 469 F.2d 973, 976 (5th Cir. 1972); United States v. Martinez, 466 F.2d 
679, 684 (5th Cir. 1972); United States v. McCann, 465 F.2d 147, 160 (5th Cir. 1972). The 
discarded test was applied in one case in the Fifth Circuit this past term, but it is doubt
ful that the decision will be followed. See United States v. Schorr, 462 F.2d 953, 960 (5th 
Cir. 1972).

1479 See McCormick, supra note 1049, § 342, at 803. Presumptions function not only 
to satisfy a party’s burden of production on a particular issue but also to shift that 
burden to the other party. Id. In a civil case the consequence of that shift is the risk 
of a directed verdict against the other party on that fact issue if he does not produce 
sufficient evidence to rebut the presumption. Id. at 804. In a criminal case a directed 
verdict cannot be employed, so that when a presumption operates against the defendant, 
the jurors simply are instructed that they are permitted to draw the inference but are 
not required to do so. See Barnes v. United States, 93 S. Ct. 2357, 2360 n.3 (1973); 
United States v. Gainey, 380 U.S. 63, 70 (1965). The practical effect of the presump
tion, nevertheless, is to shift some burden to the defendant, but one that does not 
entail the risk of a directed verdict. See Barnes v. United States, supra at 2363 n.ll.

Presumptions. Circumstantial proof of ultimate facts depends
on drawing inferences from established facts. When these inferences 
become accepted through repeated application to similar sets of facts, 
they assume the stature of presumptions.1479 In criminal prosecutions, 
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presumptions, whether created by statute1480 or by common law,1481 
are a means of satisfying the government’s burden of producing evidence, 
but the use of presumptions must comport with due process.1482 The gen
eral test requires a rational connection between the proven fact and the 
presumed fact,1483 but whether an inference must satisfy a rational jury 
beyond a reasonable doubt, or merely more likely than not be a true 
inference, is not settled.1484

1480 See, e.g., Int. Rev. Code of 1954, §§ 5601(b)(1), (2), (3), (4) (unexplained 
presence at scene sufficient for convicting for various offenses relating to illegal dis
tilling); Narcotics Control Act of 1956, ch. 629, § 105, 70 Stat. 570 (repealed 1970) 
(unexplained possession sufficient for conviction for importing marihuana or for trans
porting marihuana knowing it was illegally imported); id. § 106 (repealed 1970) (un
explained possession sufficient for conviction for importing or transporting marihuana 
knowingly and with intent to defraud Government).

1481 See Barnes v. United States, 93 S. Ct. 2357 (1973) (knowledge that mail was 
stolen inferred from unexplained possession of recently stolen mail).

4482 See id. at 2362 & n.8; Leary v. United States, 395 U.S. 6, 12, 32-36 (1969); Tot 
v. United States, 319 U.S. 463, 467 (1943). The Supreme Court consistently has re
jected the argument that since presumptions create undue pressure on the defendant 
to testify, the use of presumptions violates the defendant’s privilege against self
incrimination. See Barnes v. United States, supra at 2363; Turner v. United States, 396 
U.S. 398, 417-18 (1970); Yce Hem v. United States, 268 U.S. 178, 185 (1925).

1483 See Tot v. United States, 319 U.S. 463, 467-68 (1943).
1484 The Court has not found it necessary to decide this question. When it has sus

tained a statutory or common law presumption, the Court has found the presumption 
to satisfy the stricter reasonable doubt standard. See Barnes v. United States, 93 S. Ct. 
2357, 2363 (1973); Turner v. United States, 396 U.S. 398, 416, 422 (1970). Where such 
a presumption has been struck down, it was found to be deficient even under the looser 
more-likely-than-not test. See Turner v. United States, 396 U.S. 398, 419 (1970); Leary 
v. United States, 395 U.S. 6, 36 n.64 (1969).

The Proposed Federal Rules of Evidence require the reasonable doubt standard for 
all presumptions that establish guilt, negate a defense, or establish an element of the 
crime, while a lower standard, “substantial” evidence, is acceptable for presumptions 
of lesser effect. Proposed Fed. R. Evid. 303 (b) (Supreme Court Draft Nov. 1972).

1485See United States v. Infanti, 474 F.2d 522, 525-26 (2d Cir. 1973) (possession of 
stolen stock certificates); United States v. Carney, 468 F.2d 354, 358 (8th Cir. 1972) 
(receipt of stolen vehicle); United States v. Barnes, 466 F.2d 1361, 1362-63 (9th Cir. 
1972), affd, 93 S. Ct. 2357 (1973) (stolen treasury checks); United States v. Gray, 464 
F.2d 632, 637 (8th Cir. 1972) (transporting false money orders); United States v. 
Lambert, 463 F.2d 552, 554-55 (7th Cir. 1972) (goods stolen from interstate commerce); 
United States v. Schultz, 462 F.2d 622, 623 (9th Cir. 1972) (per curiam) (possession of 
check stolen from the mail). But see United States v. Cameron, 460 F.2d 1394, 1399- 
1400 (5th Cir. 1972) (where possession is element of crime, knowledge cannot be 
inferred from unexplained possession). Constructive possession is sufficient to give rise 
to the inference. See United States v. Barnett, 468 F.2d 1153, 1154-55 (9th Cir. 1972) 
(dictum); United States v. Carneglia, 468 F.2d 1084, 1087-88 & n.6 (2d Cir. 1972),

Unexplained possession of recently stolen property is used widely to 
infer knowledge that the property was stolen, a necessary element of 
many crimes.1485 The word “recently” is defined as a relative term in the 
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instructions to the jury,1486 and the jury must decide whether the pos
session is too remote to draw' the inference.1487

cert, denied,----U.S.------(1973); United States v. Davis, 461 F.2d 1026, 1035-36 (3d
Cir. 1972); cf. United States v. Floyd, 462 F.2d 579, 580-81 (9th Cir. 1972) (possession 
of truck established by discovery of defendant unconscious in the cab after accident).

1486 See Barnes v. United States, 93 S. Ct. 2357, 2360 n.3 (1973).
1487 See United States v. Gray, 464 F.2d 632, 637 (8th Cir. 1972). Compare United 

States v. Martinez, 466 F.2d 679, 688 (5th Cir. 1972) (eleven months is recent enough 
in light of other evidence; stolen bonds) with United States v. Stage, 464 F.2d 1057, 
1058 (9th Cir. 1972) (per curiam) (seven months too remote; stolen car).

The fact finder is free to disbelieve any explanation offered by the defendant as 
to why the inference should not be drawn. See United States v. Lambert, 463 F.2d 
552, 555 (7th Cir. 1972); United States v. Schultz, 462 F.2d 622, 623 (9th Cir. 1972) 
(per curiam).

1488 474 F.2d 209 (5th Cir. 1973).
1489 Id. at 211-12.
1490 /¿/. at 210; see 18 U.S.C. § 661 (1970) (theft); id. § 662 (receiving stolen goods).
1491 474 F.2d at 213.
1492/¿/. at 213-15. The court reasoned that the theft could occur only on the base 

but that receipt of the goods could have occurred anywhere. Id. at 214. The decision 
might have been different, however, had the defendant been convicted on the theft 
charge as well.

1493 Fed. R. Crim. P. 30. Cautionary instructions on evidentiary matters are given 
throughout the course of the trial. General instructions defining the elements of the 
crime and the standards for conviction are given immediately before the jury retires. 
Supplemental instructions may be given if, after the jury retires, they request clarifi
cation or are deadlocked.

The use of presumptions requires close analysis of the elements of the 
offense. Such an analysis was used in United States v. Townsend 
where amplifying equipment was stolen from a military base. The de
fendant had been on the base just before the theft, and the equipment 
was found in his possession 10 miles away within 24 hours.1480 Although 
he was acquitted of theft from the military base, the defendant was con
victed of receiving stolen equipment while on the base.1400 1490 On appeal, 
the Government argued that defendant’s possession would support an 
inference that he had received the property within the geographical 
limits of the base.1491 However, the Fifth Circuit held that possession, 
while supporting a conviction of theft from the base, did not indicate 
that defendant had more likely than not been on the base when he re
ceived the property.1492

Jury Instructions and Defenses

Rule 30 of the Federal Rules of Criminal Procedure requires that 
defense counsel object in timely fashion to an erroneous cautionary, 
general, or supplemental instruction.1493 Should counsel fail to make 
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a timely objection, a conviction will not be reversed on the basis of the 
erroneous instruction unless the appellate court finds plain error.1494 
This requirement effectively limits the ability of a party successfully to 
attack instructions on appeal.

1494 Fed. R. Crim. P. 52(b); see, e.g., United States v. Billingsley, 474 F.2d 63, 65 
(6th Cir. 1973), cert, denied, 42 U.S.L.W. 194 (U.S. Oct. 9, 1973); United States v. 
Billings, 471 F.2d 648 (4th Cir. 1973) (Crim. No. 72-1675, at 4) (unpublished opinion) 
(per curiam); United States v. Zweig, 467 F.2d 1217, 1222 (7th Cir. 1972), cert, denied,
409 U.S. 1111 (1973). Since the failure to proffer an instruction, coupled with a failure
to object to the instructions given, operates as a waiver of a party’s right to instruc
tions, only plain error in the charges given constitutes grounds for reversal. See, e.g., 
United States v. Dickson,----F.2d----- ,---- (4th Cir. Dec. 7, 1972) (Crim. No. 72-1431,
at 3); United States v. Coleman,----F.2d----- ,---- (4th Cir. Nov. 1, 1972) (Crim. No.
72-1528, at 5) (per curiam); United States v. Rothman, 463 F.2d 488, 490 (2d Cir.), 
cert, denied, 409 U.S. 956 (1972).

4495 See, e.g., United States v. Mendoza, 473 F.2d 697, 702 (5th Cir. 1973) (admission 
of hearsay evidence for limited purpose); United States v. Flohr, 472 F.2d 1165, 1166 
(9th Cir. 1973) (witness’ reference to sack in courtroom but not in evidence); United 
States v. Plante, 472 F.2d 829, 831 (1st Cir. 1973) (witness’ reference to defendant’s 
having been in jail).
1496United States v. Greer, 467 F.2d 1064, 1073 (7th Cir. 1972), cert, denied,

410 U.S. 929 (1973) (prosecutor’s comment on defendant’s failure to take the stand); 
United States v. McKee, 462 F.2d 275, 277 (2d Cir. 1972) (prejudicial question asked 
of defendant by prosecutor).

1497See United States v. DiPrima, 472 F.2d 550, 552 (1st Cir. 1973) (juror mis
conduct); United States v. Beedle, 463 F.2d 721, 724-25 (3d Cir. 1972) (judge’s use of 
alias to identify defendant).

1498 See United States v. Boyd, 446 F.2d 1267 (5th Cir. 1971) (reversible error where 
no limiting instruction on admission of prior criminal behavior evidence); cf. United 
States v. Van Orden, 469 F.2d 461, 464 (3d Cir. 1972) (no error; admissibility under 
hearsay exception made cautionary instruction unnecessary).

1499 See United States v. Mobley, 462 F.2d 69, 70 (2d Cir. 1972) (per curiam).
1500 470 F.2d 1234 (D.C. Cir. 1972).

CAUTIONARY INSTRUCTIONS

Cautionary instructions should be given to the jury when, in the 
course of trial, there have been deviations from the rules of evidence,1495 
from approved standards of conduct by counsel,1496 or from proper trial 
procedure.149' Failure to give a cautionary instruction in these instances 
may be reversible error.1498

Giving a cautionary instruction during the course of a trial may 
obviate the need to give a similar requested instruction in the general 
charge.1499 1500 Conversely, under limited conditions the failure to give a 
cautionary instruction at the time of the occurrence which necessitates 
it may be cured by the inclusion of such an instruction in the general 
charge. For example, in United States v. Fench1™ the District of 
Columbia Circuit held that failure to caution the jury immediately 
regarding the limited purpose for which certain rebuttal evidence was 



606 The Georgetown Law Journal [Vol. 62:401

admitted was not reversible error because the judge did caution the 
jury in his general charge.1501 However, the court observed that the 
general charge closely followed the admission of the evidence in ques
tion and that the evidence was not overly inflammatory.1502

1501/6/. at 1241.
1502 id. see Circuits Note: 1911-1912 Term 451 & nn.1331-32 (general instruction 

did not cure failure to give cautionary instruction).
1503 United States v. Clark, 475 F.2d 240, 248 (2d Cir. 1973).
1504 See, e.g., United States v. Beasley, 479 F.2d 1124, 1128-29 (5th Cir. 1973) (neces

sity for defendant’s presence at time and place of the offense when alibi is offered); 
United States v. Dent, 477 F.2d 447, 449 (D.C. Cir. 1973) (per curiam) (elements of 
homocide); United States v. Frogge, 476 F.2d 969, 970 (5th Cir. 1973) (per curiam) 
(defense of bribe in charge of attempt to escape); United States v. Clark, 475 F.2d 
240, 248 (2d Cir. 1973) (definition of intent in narcotics case); United States v. Wil
liams, 463 F.2d 958, 962 (D.C. Cir. 1972) (elements of attempted robbery); Demetre v. 
United States, 461 F.2d 971, 974 (6th Cir. 1972) (elements of defrauding businesses). 
See generally 2 C. Wright, supra note 567, § 487.

1505 A general instruction in United States v. Spingola which effectively precluded 
the jury’s consideration of the defendant’s theory of the case was held reversible error. 
464 F.2d 909, 912 (7th Cir. 1972).

1500 Compare United States v. Williams, 463 F.2d 958, 962 (D.C. Cir. 1972) (any 
omission of an element is plain error) with United States v. Devail, 462 F.2d 137, 
143 (5th Cir. 1972) (omission of element must be harmful error). See also United 
States v. Zweig, 467 F.2d 1217 (7th Cir. 1972), cert, denied, 409 U.S. 1111 (1973). In 
Zweig the court refused to apply the per se rule where defendant was charged with 
fraud by interstate wire communications. The judge charged that it was not essential 
that the Government prove every element of the fraudulent scheme alleged in the 
indictment so long as the elements proved constituted a scheme to defraud. See id. at 
1222.

1507 Fed. R. Crim. P. 30; see, e.g., United States v. Hagen, 470 F.2d 110 (10th Cir. 
1972), cert, denied, 412 U.S. 905 (1973) (instruction on defendant’s theory of the case); 
United States v. Rothman, 463 F.2d 488 (2d Cir.), cert, denied, 409 U.S. 956 (1972) 
(instruction that codefendant’s guilty plea was not admissible as evidence of de
fendant’s guilt); United States v. Demetre, 461 F.2d 971 (6th Cir. 1972) (instruction 
on defendant’s theory of case).

GENERAL INSTRUCTIONS

The court’s general instructions should present to the jury the gov
erning legal principles of the case in a logical sequence that will inform 
the jurors fairly of the essential rules that are applicable in reaching a 
verdict.1’03 The court must instruct the jury on every essential element 
of the offense charged and on each defense for which there is some 
evidentiary foundation.1504 Similarly, a defendant is entitled to an 
instruction on his theory of the case.1505 * Where counsel fails to object 
to the charge given on the elements, the circuits are in disagreement 
whether an omission in the charge per se constitutes plain error.1500

A party who desires a particular general instruction ordinarily must 
proffer that instruction and object to its omission.1507 The judge, in his 
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discretion, may refuse to give a proffered instruction where his general 
instructions, viewed as a whole, adequately express the substance of the 
proffered instruction.1508 Moreover, the judge need not give a proffered 
instruction for which there is no basis in the evidence1509 or which in
correctly states the law.1510

1508$^ e.g., United States v. Maenza, 475 F.2d 251, 254 (7th Cir. 1973); United 
States v. Hessler, 469 F.2d 1294, 1296 (7th Cir.), cert. denied, 409 U.S. 989 (1972); 
United States v. Gremillion, 464 F.2d 901, 909 (5th Cir.), cert, denied, 409 U.S. 1085 
(1972).

1509 See, e.g., United States v. Mack, 466 F.2d 333, 338-39 (D.C. Cir. 1972); United 
States v. McCann, 465 F.2d 147, 161-62 (5th Cir. 1972); United States v. Hite, 461 
F.2d 646, 647 (6th Cir. 1972) (per curiam).

1510See, e.g., United States v. Billingsley, 474 F.2d 63, 65 (6th Cir. 1973), cert, denied, 
42 U.S.L.W. 194 (U.S. Oct. 9, 1973) (inaccurate interpretation of statute); United 
States v. Franicevich, 465 F.2d 467, 472 (5th Cir. 1972) (construction of statute not 
controlling in jurisdiction); United States v. Nusz, 462 F.2d 617, 618 (9th Cir. 1972) 
(per curiam) (construction of statute not controlling).

1511 See United States v. Clay, 476 F.2d 1211, 1213-15 (9th Cir. 1973); Holland v. 
United States, 209 F.2d 516, 522-23 (10th Cir.), aff'd, 348 U.S. 121 (1954); cf. United 
States v. Cummings, 468 F.2d 274, 280 (9th Cir. 1972).

1512 468 F.2d 381 (3d Cir. 1972) (per curiam).
1513 Id. at 383.
1514see United States v. Tocki, 469 F.2d 665, 666 (9th Cir. 1972).
1515 476 F.2d 1211 (9th Cir. 1973).
1516/¿/. at 1213-15. The language in question stated: “[i]f your minds are in that 

state where a conclusion of innocence is indicated equally with a conclusion of guilty, 
or if there is a reasonable doubt as to whether the evidence is so balanced, the con
clusion of innocence then must be adopted.” Id. at 1214.

1517 United States v. Scarbrough, 470 F.2d 166, 169 (9th Cir. 1972).
1518 470 F.2d 981 (5th Cir. 1972).

Reasonable Doubt. In assessing challenges to reasonable doubt
instructions, the courts are required to look beyond a single sentence 
or phrase in the instruction and examine the entire charge to see if it 
correctly conveys the proper concept of reasonable doubt.1511 The 
Third Circuit, applying this principle in United States v. Smithy2 
upheld the use of the term “substantial reasonable doubt” where the 
words “reasonable doubt” were used on at least seven other occasions 
during the charge without the modifier, “substantial.” 1513 The court 
held that the charge was sufficient if the jury could understand that 
reasonable doubt means a real or substantial doubt generated by the 
evidence or lack of it.1514 1515 The Ninth Circuit in United States v. Clay151r> 
refused to approve language which tended to introduce a balancing test 
into the jury’s determination of reasonable doubt.1516 The same circuit 
also disapproved of the use of the term “moral certainty” to describe 
reasonable doubt.1517 And in United States v. Alvero1518 the Fifth Cir
cuit reversed a conviction because of an instruction in which the judge 
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equated reasonable doubt with “very substantial doubt,” 1519 since the 
instruction overstated the degree of uncertainty required for reasonable 
doubt.1520 Finally, the Ninth Circuit in United States v. Cummings1521 
held erroneous an instruction stating that the presumption of innocence, 
the converse of the prosecution’s burden of proving an accused guilty 
beyond a reasonable doubt,1522 obtains only as long as it is not out
weighed by contrary evidence.1523

Id. at 982-83.
1520 Id. at 983. The court noted that after both sides objected to the phrase “very 

substantial doubt,” the judge gave further instructions. However, without a retraction 
of the erroneous phrase, the curative instructions were ineffective. Id.

1521 468 F.2d 274 (9th Cir. 1972).
1522 See id. at 280.
1523 id. The court also disapproved an instruction which stated that there is no par

ticular difference in the manner in which a jury should consider a criminal case apart 
from the manner in which all reasonable persons treat any question depending upon 
proof. The court observed that this instruction undermined defendant’s right to be 
proved guilty beyond a reasonable doubt. Id; see Naughten v. Cupp,----F.2d —,
----(9th Cir. May 24, 1972) (Civil No. 71-3065, at 1-2), cert, granted, 411 U.S. 947 
(1973) (instruction referring to the presumption of truth of witnesses undermines 
presumption of innocence where all witnesses appear for prosecution); United States 
v. Beedle, 463 F.2d 721, 724 (3d Cir. 1972) (instruction that places burden of proving 
alibi on defendant by preponderance creates presumption of guilt).

Several circuits have upheld an instruction which states that the jury should not 
consider the defendant’s failure to testify as evidence of guilt. See Mengarelli v. United 
States Marshall, 476 F.2d 617, 618 (9th Cir. 1973); United States v. Mahanna, 461 F.2d 
1110, 1115 (8th Cir. 1972); Sandoval v. Rodríguez, 461 F.2d 1097, 1099 (10th Cir. 1972). 
Some courts have observed that such an instruction should not be given absent de
fendant’s request therefor. See Bruno v. United States, 308 U.S. 287, 294 (1939); Pereira 
v. United States, 202 F.2d 830, 835-36 (5th Cir. 1953). See also United States v. Ma
hanna, supra at 1115 (general instruction cured possible prejudicial comment by judge 
on defendant’s failure to take stand).

1524 United States v. Noah, 475 F.2d 688, 691 (9th Cir. 1973); United States v. 
Grizaffi, 471 F.2d 69, 74 (7th Cir. 1972), cert, denied, 411 U.S. 964 (1973). See generally 
Circuits Note: 1911-1912 Term 455-56.

1525 United States v. Hines, 470 F.2d 225, 230 (3d Cir. 1972).
1526 United States v. Noah, 475 F.2d 688, 691 (9th Cir. 1973); United States v. Scott, 

464 F.2d 832, 834-35 (D.C. Cir. 1972).

The Missing Witness Rule. If a witness whose testimony
would be valuable on an issue in the case is not produced by a party 
to whom he is available, the judge in his general instructions may permit 
the jury to infer that the witness’ testimony would have been unfavor
able to that party.1524 1525 The witness in question must possess special 
information and be able to provide more than cumulative or additional 
testimony.1025 Whether the missing witness was peculiarly available 
to one party is a question of fact.1526 Where the missing witness is 
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equally available or unavailable to both defendant and the prosecution, 
the court may refuse the proffered instruction or give a missing witness 
instruction permitting inferences to be drawn against both parties.1527

!527 Compare United States v. Noah, 475 F.2d 688, 691 (9th Cir. 1973) (witness who 
had left jurisdiction equally unavailable to both parties; defendant’s proffered instruc
tion refused) and United States v. Grizaffi, 471 F.2d 69, 74 (7th Cir. 1972), cert, denied, 
411 U.S. 964 (1973) (unindicted coconspirator present in courtroom equally available 
to both parties; defendant’s proffered instruction refused) with United States v. Ploof, 
464 F.2d 116, 119 (2d Cir. 1972) (witness equally available to both parties; no proffer, 
but sua sponte instruction given permitting inferences to be drawn against both 
parties).

1528 See United States v. Bryant, 461 F.2d 912, 920-21 (6th Cir. 1972). Under federal 
law, one who aids and abets the commission of a federal crime is punishable as a 
principal. See 18 U.S.C. § 2(a) (1970).

1529 See, e.g., United States v. Wisniewski, 478 F.2d 274, 279 (2d Cir. 1973) (instruc
tion requiring finding of willful participation is sufficient) ; United States v. McDonnell, 
472 F.2d 1153, 1156-57 (8th Cir. 1973) (defendant not entitled to instruction where 
defense is alibi); United States v. Barlow, 470 F.2d 1245, 1252-53 (D.C. Cir. 1972) 
(instruction requiring continuing asportation of stolen property is sufficient); United 
States v. Hill, 464 F.2d 1287, 1289 (8th Cir. 1972) (showing of passive assent insuffi
cient); United States v. Johnson, 462 F.2d 608, 609 (8th Cir. 1972) (per curiam) 
(active participation shown by inferences).

1530 465 F.2d 5 (2d Cir. 1972).
1531 Id. at 9. When several defendants are charged with several offenses, a proper 

instruction informs the jury of the need to apply separately the elements of aiding 
and abetting to each defendant for each offense. See United States v. Robinson, 475 
F.2d 376, 383 & n.21 (D.C. Cir. 1973).

1532 See United States v. Hessler, 469 F.2d 1294, 1297 (7th Cir.), cert, denied, 409 
U.S. 989 (1972); United States v. Johnson, 462 F.2d 608, 609 (8th Cir. 1972) (per 
curiam).

Aiding and Abetting. One who is charged with aiding and
abetting is entitled to a general instruction which defines the elements 
of aiding and abetting, including the requisite intent,1528 and which 
explains that the offense requires not mere passive assent or presence 
at the scene of the crime but active participation.1529 In United States 
v. Rodriguez1™* the Second Circuit noted that an instruction declaring 
that the jury could return a guilty verdict if it found that the defendant 
aided and abetted the criminal act was permissible even though defendant 
was only charged with the substantive offense. The court concluded 
that the defendant suffered no prejudice by this instruction, since the 
defendant could have resolved any ambiguity by demanding a bill of 
particulars.1531

Credibility of Witnesses. Although determination of the cred
ibility of witnesses is solely within the province of the jury,1532 under 
some circumstances the court should give a cautionary or general in
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struction regarding the credibility of certain witnesses.1533 For example, 
where the prosecution rests its entire case upon the uncorroborated 
testimony of defendant’s accomplice, the judge should instruct the jury 
that such testimony should be weighed with caution and carefully 
scrutinized.1534 The circuits differ as to whether the court’s failure to 
give an instruction in this situation, even without a proffer, is per se 
plain error.1535 However, the judge need not instruct concerning the 
credibility of a witness whose testimony is corroborated1536 or where 
there is otherwise no clear need for the instruction.1537

1533 e.g., United States v. Spoonhunter, 476 F.2d 1050, 1056 (10th Cir. 1973)
(instruction properly refused where testimony of prosecutrix in rape case is corrobo
rated); United States v. Anderson, 471 F.2d 201, 204 (5th Cir. 1973) (instruction on 
impeached witness’ character is proper); United States v. Bomwell, 467 F.2d 895, 896
(3d Cir. 1972) (per curiam) (instruction on immunity of accomplice is proper).

1534 See, e.g., United States v. Curry, 471 F.2d 419, 422 (5th Cir. 1973); United States
v. Bambulas, 471 F.2d 501, 505 (7th Cir. 1972); United States v. Ploof, 464 F.2d 116,
119 (2d Cir. 1972).

1535 Compare United States v. Owens, 460 F.2d 268, 269 (10th Cir. 1972) (per se 
rule applies for failure to include instruction) with United States v. Ketola, 478 F.2d 
64, 65-66 (9th Cir. 1973) (not plain error for judge to fail to give instruction). See 
also United States v. House, 471 F.2d 886, 888-89 (1st Cir. 1973) (district courts should 
routinely include the instruction or risk adoption of the per se approach).

153G United States v. Roger, 465 F.2d 996, 997 (5th Cir.) (per curiam), cert, denied, 
409 U.S. 1047 (1972); United States v. Williams, 463 F.2d 393, 395-96 (10th Cir. 1972).

1537 See, e.g., United States v. Ketola, 478 F.2d 64, 66 (9th Cir. 1973) (testimony not 
incredible or insubstantial on its face); United States v. Trice, 476 F.2d 89, 92 (9th 
Cir. 1973) (accomplice refused to testify; no need to instruct to disregard all answers); 
United States v. Easley, 475 F.2d 1401 (4th Cir. 1973) (Crim. No. 73-1013, at 3) (un
published opinion) (per curiam) (testimony neither unreliable nor incredible).

1538 461 F.2d 521 (7th Cir.), rev'd per curiam, 409 U.S. 100 (1972).
1539 Id. at 524 & n.l.
1540 Id. at 524.
1541 Id. at 525.
1542 Cool v. United States, 409 U.S. 100, 104 (1972) (per curiam).

In United States u Ccw/1538 the trial judge gave a standard instruction 
on the credibility of defendant’s accomplice whose testimony incrim
inated the accomplice and exculpated the defendant.1539 Defendant 
objected to the instruction and argued that the accomplice instruction, 
designed solely to alert the jury to a witness’ questionable credibility, 
was unnecessary since the witness’ testimony was against interest which 
assured credibility.1540 The Seventh Circuit held the instruction permis
sible,1541 but the Supreme Court reversed and concluded that, in effect, 
the jury had been instructed to ignore defense testimony unless it 
believed beyond a reasonable doubt that the testimony was true, thus 
reducing the government’s burden of proof.1542

The testimony of addict-informers presents special problems of 
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credibility. In United States v. Kinnard1^ the District of Columbia 
Circuit found reversible error in the failure to give a requested cautionary 
instruction regarding the testimony of an addict-informer who had 
criminal charges pending against him and whose testimony was uncor
roborated in a material respect.1543 1544 Since a defendant who testifies in 
his own behalf has a clear motive to falsify, his appearance as a witness 
also creates special problems. A cautionary instruction that defendant’s 
special interest in the outcome of the case may affect his credibility 
may be given at the trial judge’s discretion.1545

1543 465 p.2d 566 (D.C. Cir. 1972) (per curiam).
1544 Id. at 567-68. The addict-informer’s testimony lacked corroboration on the issue 

of whether the defendant was predisposed to purchase narcotics or was induced to 
make the purchase. Id. at 576. Chief Judge Bazelon urged the adoption of a per se 
rule under which the judge must give the instruction sua sponte. Id. at 572 (Bazelon, 
C.J., concurring). Under a per se rule, the failure to give such an instruction on the 
court’s own initiative would be plain error necessitating reversal of a conviction. Id. at 
573 (Bazelon, C.J., concurring); see Virgin Islands v. Hendricks, 476 F.2d 776, 778-80 
(3d Cir. 1973) (no plain error where addict-informer’s testimony is corroborated and 
court instructs jury to scrutinize his testimony with care). See also Virgin Island v. 
Ventura, 476 F.2d 780 (3d Cir. 1973) (per curiam).

1545 e.g., United States v. Malasanos, 472 F.2d 642, 645-46 (7th Cir. 1973) (per 
curiam); United States v. Hill, 470 F.2d 361, 363-65 (D.C. Cir. 1972); United States 
v. Crovedi, 467 F.2d 1032, 1035-36 (7th Cir. 1972), cert, denied, 410 U.S. 990 (1973); 
Circuits Note: 1971-1972 Term 554 & n. 1353.

1546 See United States v. Robinson, 475 F.2d 376, 383 (D.C. Cir. 1973); United States 
v. Dougherty, 473 F.2d 1113, 1136-37 (D.C. Cir. 1972). See generally Scheflin, Jury 
Nullification, 45 S. Cal. L. Rev. 168 (1972).

1547473 F.2d 1113 (D.C. Cir. 1972).
1548 id. at 1130-37. Defendants in Dougherty were convicted of crimes arising out 

of their forcible entry into the Washington offices of the Dow Chemical Company and 
their destruction of property therein in protest against the war in Viet Nam. An 
instruction on nullification or at least some argument to the jury on that issue was the 
lynchpin of the defense. The trial judge denied both. Id. at 1139.

1549 Zd. at 1165. Judge Leventhal noted that, while history is replete with famous 
cases of jury nullification, this power has coexisted with the legal practice of uphold
ing instructions requiring the jury to follow the instructions of the court on all matters 
of law. Id. at 1132.

Nullification Instruction. The jury’s power to disregard in
structions of the court and acquit a defendant in the face of uncontro
verted evidence of guilt is based on the legal irreversibility of a general 
verdict of not guilty.1540 In United States v. Dougherty1™1 a divided 
panel of the District of Columbia Circuit Court declared that defend
ants were not entitled to a general instruction informing the jury of 
its power of nullification.1548 Judge Leventhal, for the court, observed 
that juries already know of their power through informal input, and 
that, in any event, jury nullification is only a power, not a right.1549
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To permit explicit instructions or argument on the issue of jury nulli
fication would therefore be redundant, would risk anarchy, would assign 
the role of mini-legislature to the jury, and would risk degrading the 
entire legal structure by its implied approval of disregard for the 
law.1550

1550 /J. at 1135-37. Chief Judge Bazelon dissented on the basis that the nullification 
doctrine is a mechanism that permits a jury, as community conscience, to disregard 
the strict requirements of the law where it finds that those requirements cannot justly 
be applied in a particular case. Id.
1551United States v. Beasley, 476 F.2d 164, 167 (9th Cir. 1973) (jury sought 

additional instructions on reasonable doubt); United States v. Pollak, 474 F.2d 828, 
831-32 (2d Cir. 1973) (jury sought rereading of testimony); cf. United States v. Orand, 
----F.2d------,---- (9th Cir. Mar. 6, 1973) (Crim. No. 72-2064, at 3-4) (additional 
instructions requested by defense counsel). See generally ABA Project on Minimum 
Standards for Criminal Justice, Standards Relating to Trial by Jury §§ 5.2-5.3 & 
Commentary at 134-145 (Approved Draft 1968).

1552 463 F.2d 491 (2d Cir. 1972).
1553 Id. at 493.
1554 Id. at 494. The giving of written or oral supplemental instructions without the 

presence of the defendant may, in itself, constitute error. Defendant has the right to be 
present during all portions of his criminal trial. Fed. R. Crim. P. 43.

1555470 F .2d 684 (5th Cir. 1972).
ittGld. at 688. The Fifth Circuit also recently held that the contents of a written 

message giving supplemental instructions must be in the record for the alleged error 
to be considered on appeal. United States v. Dunham Concrete Prods., Inc., 475 F.2d 

SUPPLEMENTAL INS! RUCTIONS

In General. The jury, before reaching a verdict, may request
to review evidence or testimony or request supplemental instructions 
to clarify or reiterate matters of law. The disposition of these matters 
is within the broad discretion of the trial judge.1551

Two cases decided this term considered supplemental instructions in 
response to jury requests concerning the propriety of recommending 
leniency. In United States v. Glick™2 the trial judge wrote a cryptic 
“Yes” on the back of the jury’s written query. A newspaper account 
based on interviews with jurors revealed that three jurors had changed 
their votes to guilty after receiving this response from the trial judge.1553 1554 * 
The Second Circuit reversed the conviction because the judge’s bare 
assertion that the jury could recommend leniency, without any limiting 
or restricting admonitions and in the absence of defendant, was highly 
prejudicial.1504 However, the Fifth Circuit held in United States v. 
Jackson™'" that a supplemental instruction that the jury could recom
mend leniency did not constitute error where the instruction also 
emphasized that sentencing and leniency were solely the judge’s pre
rogatives and where there was no evidence that the instruction resulted 
in a compromise verdict.1556
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A supplemental instruction may be employed to correct a previously 
given erroneous instruction. In United States v. Miller,155‘ in response 
to a jury note, the judge gave a supplemental instruction on whether 
the relationship between conspiracy and the substantive offense was 
“automatic,” but then reversed himself by another supplemental in
struction an hour later.1557 1558 Two minutes later he again recalled the 
jury and reverted to his original answer to the jury’s question. No 
error was found by the Second Circuit under these circumstances.1559

1241, 1251 (5th Cir. 1973). The defendant can preserve his rights by requesting the 
trial judge to place the communications on the record, or, on appeal, by motion pur
suant to the Federal Rules of Appellate Procedure. See id.; Fed. R. App. P. 10(c).

1557 478 F.2d 1315 (2d Cir. 1973).
1558 at 1319.
1559 Id. at 1319-20.
1560 United States v. Sexton, 456 F.2d 961, 966 (5th Cir. 1972); see Fed. R. Crim. P. 

31 (right to unanimous verdict).
1561 473 F.2d 507 (5th Cir. 1973).
1562 Id. at 509-12.
1563 467 F.2d 610 (2d Cir. 1972), cert, denied, U.S. 928 (1973).
1564 /J. at 619. Defendants objected to the judge’s characterization of this hypothetical 

juror as “Mr. Fool” and contended the charge was unduly coercive. Id.
1565 Id.
1566 See Allen v. United States, 164 U.S. 492 (1896). The Allen charge is given by 

a court which is reluctant to declare a mistrial when the jury is unable to agree on 
acquittal or conviction. The Court in Allen held it not prejudicial to charge a dead
locked jury that it is their duty to decide the case if they can, that they should main
tain the disposition to be convinced, and that dissenting jurors should examine their 
doubts to see whether they are reasonable. Id. at 501.

Coercive Instructions and the Allen Charge. Any instruction
which has the effect of coercing a guilty verdict infringes upon de
fendant’s right to a unanimous verdict.1560 In United States v. Wil
liam,1561 where the judge told the jury that he rarely commented on 
the evidence, that he had not done so in seven previous cases he had 
tried that day, and, in effect, that the jury should convict unless it 
believed the government witnesses were lying, the Fifth Circuit re
versed the conviction.1562 In United States v. Cassino1563 the Second 
Circuit considered a supplemental charge to a deadlocked jury in 
which the trial judge unfavorably recounted an incident involving an 
opinionated juror who entered the jury room with a resolution of the 
case firmly in mind.1564 Although the Second Circuit found the trial 
judge’s illustration unnecessary, the court reasoned that any infirmity in 
the instruction was cured by the judge’s proper exposition of the law 
regarding each juror’s duty in his discussions and in the weighing of 
evidence in the jury room.1565

The Allen charge remains the subject of appellate controversy.1566 
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The Second Circuit continues to sanction the charge1507 and recently 
has held not unduly coercive an addition to the language of the charge 
which indicates that the case probably would be retried by a jury 
chosen from the same sources as the empaneled jury and that the new 
jury would hear the same evidence.1508 The Fourth, Fifth, and Ninth 
Circuits also have refused to abandon the charge.1567 1568 1569 However, the 
Ninth Circuit reversed where it found that the charge was given after 
the jury had deliberated only eight hours and had given no indication 
of having difficulty in reaching a unanimous verdict.1570 1571 In United 
States v. Bailey1511 the Fifth Circuit permitted the use of the Allen 
charge as a concession to precedent but strongly urged a rehearing en 
banc1572 to reconsider the appropriateness of the charge in the light of 
those cases which have disapproved of its use.1573

1567 See United States v. Domenech, 476 F.2d 1229, 1232 (2d Cir. 1973); United 
States v. Jennings, 471 F.2d 1310, 1313-14 (2d Cir. 1972), cert, denied, 411 U.S. 935 
(1973).

1568 United States v. Domenech, 476 F.2d 1229, 1232 (2d Cir. 1973). The Seventh
Circuit, while not allowing the Allen charge, has permitted the judge to inform the 
jury that the case probably would be retried by a jury made up of individuals similar 
to the present jury. See United States v. Silvern,----F.2d----- ,---- (7th Cir. Feb. 27,
1973) (Crim. No. 72-1133, at 7-8); United States v. De Stefano, 476 F.2d 324, 332-36 
(7th Cir. 1973).

1569 See United States v. Williams,----F.2d----- (4th Cir. Apr. 11, 1972) (Crim. No.
71-2120) (per curiam); United States v. Bailey, 468 F.2d 652, 661-68 (5th Cir. 1972); 
United States v. Contreras, 463 F.2d 773, 774 (9th Cir. 1972) (per curiam); United 
States v. Sutherland, 463 F.2d 641, 648 (5th Cir. 1972).

1570 United States v. Contreras, 463 F.2d 773, 774 (9th Cir. 1972) (per curiam). But 
see United States v. De Stefano, 476 F.2d 324, 337 (7th Cir. 1973) (jury did not indi
cate deadlock, but judge perceived inability to reach decision; not coercive); United 
States v. Bambulas, 471 F.2d 501, 506 (7th Cir. 1972) (jury requested to be reconvened 
because of deadlock after 5 hours deliberation; Allen charge not coercive).

1571 468 F.2d 652 (5th Cir. 1972).
1572 Id. at 669.
1573 The Fifth Circuit in Bailey called the charge an “abusable relic” and examined

the status of the Allen charge in the other circuits. Id. at 667-68. The Third and 
Seventh Circuits continue to disapprove of the Allen charge. United States v. Silvern, 
----F.2d----- (7th Cir. Feb. 27, 1973) (Crim. No. 72-1133); Virgin Islands v. Hernandez, 
476 F.2d 791, 792-93 (3d Cir. 1973); cf. United States v. De Stefano, 476 F.2d 324, 
332-37 (7th Cir. 1973) (ABA recommended instruction permissible); United States 
v. Bambulas, 471 F.2d 501, 506 (7th Cir. 1972) (ABA recommended instruction per
missible).

Three aspects of an Allen-type charge have been attacked: 1) language which tells 
only the minority to reconsider the reasonableness of their doubts; 2) language telling 
the jury that the case must be retried (perhaps at some expense) if they do not decide 
the case; and 3) language that tells the jurors they have a duty to decide the case so 
that jurors should listen to each other with a disposition to be convinced. United 
States v. De Stefano, supra at 334-35. A charge which avoids these pitfalls is more 
likely to receive judicial sanction than one that does not. See generally id. at 332-37; 
ABA Project on Minimum Standards for Criminal Justice, Standards Relating to 
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ELEMENTS OF CRIMES

Intent. Criminal intent, an element of nearly every crime on
which the jury must be instructed,1574 must be proved by the prosecu
tion.1575 The time at which the defendant formed the requisite intent 
may be critical to the prosecution’s case. In United States v. Cooper15™ 
defendant was accused of burglary of the warehouse at which he was 
employed. The crime of burglary requires that criminal intent coincide 
with entry.1577 Thus, the District of Columbia Circuit held the trial 
court’s instruction allowing the jury to convict if it found that the 
defendant formed the intent to commit a criminal offense after he 
entered the warehouse to begin work to be reversible error.1578

Trial by Jury § 5.4 & Commentary at 145-58 (Approved Draft 1968); Circuits Note: 
1911-1912 Term 457-59; Note, Supplemental Jury Charges Urging a Verdict—The 
Answer is Yet to be Found, 56 Minn. L. Rev. 1199 (1972); Comment, The Allen 
Charge: Recurring Problems and Recent Developments, 47 N.Y.U.L. Rev. 296 (1972).

1574 Morissette v. United States, 342 U.S. 246, 250-52, 274 (1952).
1575 See, e.g., United States v. Wilkerson, 469 F.2d 963, 969-70 (5th Cir. 1972), cert, 

denied, 410 U.S. 986 (1973) (need to show intent to defraud in transfer of counterfeit 
currency); United States v. Docherty, 468 F.2d 989, 994-95 (2d Cir. 1972) (intent to 
injure, deceive, or defraud an element of wilful misapplication of bank funds); United 
States v. Smith, 467 F.2d 1126, 1129 (7th Cir. 1972) (specific intent to make obscene 
radio broadcast); United States v. Barham, 466 F.2d 1138, 1141 (9th Cir. 1972), cert, 
denied, 410 U.S. 926 (1973) (knowledge of counterfeit nature of obligations trans
ferred). The required intent or other mental states frequently is read into statutes 
which do not explicitly require it. See United States v. Acree, 466 F.2d 1114, 1117 (10th 
Cir. 1972), cert, denied, 410 U.S. 913 (1973) (wilful misapplication of bank funds by 
bank officer); Tailman v. United States, 465 F.2d 282, 285 (7th Cir. 1972) (intent to 
utter obscene language by radio communication).

1576473 F.2d 95 (D.C. Cir. 1972) (per curiam).
1577 See id. at 97; D.C. Code Ann. § 22-1801 (b) (Supp. V, 1972).
1578 473 F.2d at 96-97.
1579 An inference is a conclusion which the jury is permitted but not compelled to 

draw from the facts. Pendergrast v. United States, 416 F.2d 776, 788 n.72 (D.C. Cir. 
1969); Sewell v. United States, 406 F.2d 1289, 1294 (8th Cir. 1969).

In its proof of the required mental element, the prosecution may rely upon the 
principles that one generally intends the natural and probable consequences of his acts 
and that intent and willfulness may be inferred. See, e.g., United States v. Trexler, 474 
F.2d 369, 371 (5th Cir.), cert, denied, 412 U.S. 929 (1973) (making false statements 
to federally insured bank); United States v. Morrow,----F.2d------,---- (9th Cir.
June 8, 1972) (Crim. No. 72-1356, at 1) (per curiam) (Selective Service violation); 
United States v. Mitchell, 463 F.2d 187, 192 (8th Cir. 1972), cert, denied, 410 U.S. 969 
(1973) (Hobbs Act violation); United States v. Castens, 462 F.2d 391, 396 (8th Cir. 
1972) (transferring counterfeit notes).

Since the defendant’s mental state is a subjective element, difficult 
of direct proof, juries may be permitted to draw certain inferences to 
determine whether the defendant possessed the requisite mental state.1579 
For example, defendant’s knowledge that recently stolen property is 
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actually stolen may be inferred from his unexplained possession of such 
property.1580 Similarly, a jury may infer a defendant’s intent to dis
tribute a controlled substance from his possession of a large quantity 
of the substance.1581

1580See, e.g., Barnes v. United States, 93 S. Ct. 2357, 2361-63 (1973) (possession of 
checks stolen from the mails); United States v. Baum,----F.2d----- ,---- (2d Cir. Mar.
22, 1973) (Crim. No. 72-1966, at 2404) (possession of goods stolen from interstate 
shipment); United States v. Jacobs, 475 F.2d 270, 280 (2d Cir. 1973) (dealings in stolen 
United States Treasury Bills); United States v. Rispo, 470 F.2d 1099, 1101-02 (3d Cir. 
1973) (transporting stolen firearms in interstate commerce). See also Charles v. 
Wainwright, 478 F.2d 754, 754-55 (5th Cir. 1973) (per curiam) (possession of stolen 
property); United States v. McCarthy, 473 F.2d 300, 306-07 (2d Cir. 1972) (constructive 
possession of goods stolen from interstate shipment); United States v. Miles, 472 F.2d 
1145, 1146 (8th Cir.) (per curiam), cert, denied, 412 U.S. 907 (1973) (interstate trans
portation of stolen vehicle); United States v. Johnson, 466 F.2d 537, 538-39 (8th Cir. 
1972), cert, denied, 409 U.S. 1111 (1973) (transporting stolen car in interstate com
merce). Juries also may infer defendant’s knowledge of stolen property where the 
defendant has explained his possession but that explanation is deemed false or otherwise 
unsatisfactory. United States v. Sargis, 460 F.2d 1329, 1330 (8th Cir. 1972) (per 
curiam); see United States v. White, 463 F.2d 18, 20 (9th Cir. 1972) (per curiam). 
One court has limited the use of the inference of knowledge to cases where possession 
is not an element of the crime charged. See United States v. Gulledge, 469 F.2d 713, 
717 (5th Cir. 1972). Notwithstanding the permissibility of the inference, the prosecu
tion is not relieved of its burden of proving defendant’s knowledge of the stolen 
character of the property; to instruct that the prosecution need not prove defendant’s 
knowledge is reversible error. See United States v. Fields, 466 F.2d 119, 120 (2d Cir. 
1972). Of course, whether property is recently stolen is a jury question. See United 
States v. Martinez, 466 F.2d 679, 688 (5th Cir. 1972).

1581 United States v. Echols, 477 F.2d 37, 40 (8th Cir. 1973), cert, denied, 42 
U.S.L.W. 3195 (U.S. Oct. 9, 1973) (199.73 grams of cocaine); United States v. Mather, 
465 F.2d 1035, 1037-38 (5th Cir.), cert, denied, 409 U.S. 1085 (1972) (197.75 grams of 
cocaine); United States v. Childs, 463 F.2d 390, 392-93 (4th Cir.), cert, denied, 409 
U.S. 966 (1972) (inference authorized by state law; marijuana). Further, in prosecu
tions commenced prior to May 1, 1971, juries are permitted by statute to infer de
fendant’s knowledge of illegal importation of heroin or cocaine from his unexplained 
possession of those drugs. Narcotic Drugs Import and Export Act, ch. 629, §§ 105-07, 
70 Stat. 570 (1956), repealed, Comprehensive Drug Abuse Prevention and Control Act 
of 1970, Pub. L. No. 91-513, § 1101(a)(2), 84 Stat. 1291; see, e.g., United States v. 
Nathan, 476 F.2d 456y 461 (2d Cir. 1973); United States v. Rodriguez-Sandoval, 475 
F.2d 542, 543-44 (1st Cir. 1973); United States v. Webb, 466 F.2d 190, 192 (10th Cir. 
1972) (per curiam), vacated, 412 U.S. 902 (1973); United States v. Cox, 462 F.2d 1293, 
1305 (8th Cir. 1972). But see United States v. Harling, 463 F.2d 923 (D.C. Cir. 1972) 
(presumption not warranted absent evidence defendant was dealer or frequent user).

1582 93 s. Ct. 2357 (1973).

In Barnes v. United States1582 the Supreme Court examined the con
stitutionality of the inference of knowledge that property is stolen. 
The defendant in Barnes, convicted of possession of United States 
Treasury checks stolen from the mails, challenged his conviction on 
the grounds that the inference of his knowledge of the theft, premised 
upon his possession of recently stolen mail, did not comport with due 
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process.1583 The Court held that the evidence of possession was suffi
cient to meet the reasonable doubt standard, the most stringent standard 
applied by courts, and therefore satisfied due process requirements,1584

1583 yj. at 2359.
Id. at 2363. However, the judge should not instruct the jury regarding the in

ference of knowledge when, because of the length of time between the theft of the 
property and defendant’s arrest for its possession, there is no rational basis for the 
inference. Id. at 2364; see United States v. Martinez, 466 F.2d 679 (5th Cir. 1972). In 
Martinez the court held that for a conviction of possession of securities stolen from 
the mails, the Government must prove defendant’s knowledge that they were stolen, 
but not knowledge that they were stolen from the mails. Id. at 687-88.

1585 Compare Leary v. United States, 395 U.S. 6, 37 (1969) (statutory presumption 
of knowledge of illegal importation of marihuana unconstitutional) and United States 
v. Romano, 382 U.S. 136, 139-44 (1965) (statutory presumption that presence at illegal 
still is presumptive evidence of possession of still is unconstitutional) with United 
States v. Gainey, 380 U.S. 63, 65-68 (1965) (statutory presumption that presence at still 
presumptive evidence of carrying on distillery business constitutional).

A presumption is an inference which the law directs the jury to draw if it finds 
a given set of facts. Pendergrast v. United States, 416 F.2d 776, 788 & n.72 (D.C. Cir. 
1969); Sewell v. United States, 406 F.2d 1289, 1294 (8th Cir. 1969).

1586 See State v. Duguay, 158 Me. 61, 74-76, 178 A.2d 129, 136-37 (1962).
1587473 F.2d 943 (1st Cir. 1973), petition for cert, filed, 41 U.S.L.W. 3626 (U.S. Apr. 

26, 1973) (No. 72-1462).
1588 397 U.S. 358 (1970).
1589 Id. at 364.
1590 473 F.2d at 947-48.
1591/if.; see Me. Rev. Stat. Ann. tit. 17, § 2651 (1964) (murder); id. § 2551 (man

slaughter).
1592 See, e.g., United States v. Smith, 477 F.2d 399, 401 (8th Cir. 1973) (per curiam) 

(knowing possession of an unregistered firearm); United States v. Vasquez, 476 F.2d 
730, 732 (5th Cir. 1973) (knowing possession of unregistered firearm); United States 
v. Swindler, 476 F.2d 167, 170 (10th Cir. 1973) (carrying dangerous weapon within 

The law sometimes directs juries to make presumptions concerning 
a defendant’s mental state.1585 For example, Maine precedent directs the 
jury to presume malice aforethought from its finding of an intentional, 
unlawful killing.1586 * 1588 In Wilbur v. Mullaney™1 the First Circuit con
sidered this presumption in light of In re Winship ™8 which found the 
reasonable doubt standard to be constitutionally mandated.1589 In Wil
bur the First Circuit held that an intentional killing is not by definition 
malicious and is not as a matter of fact more likely than not committed 
with malice.1590 Thus, the Maine presumption violated the due process 
clause of the fourteenth amendment by permitting the prosecution 
to sustain a prima facie case of murder without introducing evidence 
of malice, a necessary element of murder, and thereby shifting to the 
defendant the burden of disproving malice.1591

Even crimes which require less than an intent to violate the law 
still require knowing and voluntary performance of acts which, in 
fact, are unlawful.1592 For example, three cases this term considered 
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the requisite mental element of various crimes against federal officers. 
In United States v. Jennings,1^ where defendant was prosecuted for 
bribery, the Second Circuit held that the requirement that the person 
bribed be a federal official acting in his official capacity is a jurisdic
tional, not a scienter, requirement.1593 1594 Thus, defendant was not entitled 
to an instruction that the prosecution was required to prove his knowl
edge that the two persons to whom he offered a bribe were FBI 
agents.1595 In a case involving an assault on a federal treasury agent, 
the Eighth Circuit held that the jury need find only that the agent 
assaulted was acting in his official capacity, not that defendant knew 
that the person he assaulted was a federal agent.1596 Similarly, the de
fendant in United States v. Young1™ also was accused of assaulting 
federal officers. While accepting the traditional view that proof of 
defendant’s knowledge of the official capacity of the person assaulted is 
unnecessary for conviction,1598 the Fifth Circuit found erroneous the 
trial court’s failure to instruct the jury to acquit if they found that the 
defendant acted on the reasonable belief that the agents were strangers 
intending to inflict harm upon him.1599

federal penitentiary); United States v. Bristol, 473 F.2d 439, 442-43 (5th Cir. 1973) 
(acceptance of loan by bank examiner from bank officer); Wright v. Edwards, 470 
F.2d 980, 981 (5th Cir. 1972) (per curiam) (possession of marijuana).

1593 471 F.2d 1110 (2d Cir.), cert, denied, 411 U.S. 935 (1973).
1594at 1312.
1595 See id. at 1311-12.
1596 United States v. Michalek, 464 F.2d 442, 443 (8th Cir. 1972).
1597 464 F.2d 160 (5th Cir. 1972).
1598 See id. at 163.
1599 id. at 163-64.
1600See Internal Revenue Code of 1954, 7201-07. Definitions of willfulness vary.

See United States v. Walker, 479 F.2d 407, 409 & n.2 (9th Cir. 1973) (honest belief that 
one has no duty to file a return is no defense if one has no grounds for believing his 
act is lawful); United States v. Ragano, 476 F.2d 410, 413 (5th Cir. 1973) (cooperation 
with investigating agents does not excuse if defendant proceeds to do what the law pro
scribes); United States v. Lachmann, 469 F.2d 1043, 1046 (1st Cir. 1972), cert, denied, 
411 U.S. 931 (1973) (lack of intent to defraud the Government is immaterial); United 
States v. Ming, 466 F.2d 1000, 1004 ( 7th Cir.), cert, denied, 409 U.S. 915 (1972) (al
though the felony of willful tax evasion requires affirmative act of evasion, the mis
demeanor requires only intentional failure to file).

Some courts have attempted to define willfulness by stating what conduct is not 
willful. See United States v. Gurtner, 474 F.2d 297, 300 (9th Cir. 1973) (carelessness, 
negligence, and inadvertence do not constitute willfulness); United States v. Rosen- 
field, 469 F.2d 598, 601 (3d Cir. 1972) (per curiam), cert, denied, 411 U.S. 932 (1973) 
(no wilfulness if defendant was ignorant of his duty to file through negligence, in
advertence, mistake, or good faith misunderstanding of requirements of law). Certain 
conduct has been held to be persuasive evidence of wilfulness. See United States v. 

Criminal violations of many provisions of the Internal Revenue Code 
require the mental element of willfulness.1600 The Third and the Fifth 
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Circuits considered this element when dealing with defendants who 
had sought to emphasize their political views by violating the Internal 
Revenue laws. In United States v. Malinowski™* the defendant sought 
to dramatize his opposition to the Vietnam War by submitting an Em
ployee Withholding Exemption Certificate containing 13 exemptions 
to which he was not entitled.1601 1602 In United States v. Douglass™3 the 
defendant filed his income tax return with no financial information what
ever in order to manifest his belief that paying taxes would be treason
ous.1604 In each instance the defendant alleged that his absence of bad 
motive or the presence of his good purpose negated the element of 
willfulness. In both cases the convictions were affirmed, the courts 
holding that willfulness is not equivalent to bad motive.1605 1606

Tager, F.2d —, (10th Cir. May 17, 1973) (Crim. No. 72-1832, at 7) (repetitious 
omissions of items of income); United States v. Rischard, 471 F.2d 105, 108 (8th Cir. 
1973) (pattern of understatement of income); United States v. Waller, 468 F.2d 327, 
329 (5th Cir. 1972) (per curiam), cert, denied, 410 U.S. 927 (1973) (continued course 
of irregular and deceptive business and bookkeeping practices).

1601 472 F.2d 850 (3d Cir. 1973).
1602 Id. at 852.
1603 476 F.2d 260 (5th Cir. 1973).
1604 Id. at 262.
1605 See id. at 263; 472 F.2d at 855-56.
1606 412 U.S. 346 (1973).
1607 See id. at 350; Internal Revenue Code of 1954, § 7206 (felony); id. § 7207 

(misdemeanor).
1608 412 U.S. at 360.
1609 Id. at 358-59.
1610See United States v. Marchbanks, 469 F.2d 72, 74 (5th Cir. 1972) (per curiam) 

(whether a person’s life is placed in danger in the course of armed robbery requires 
objective determination; if life actually is placed in jeopardy, defendant’s intent is 
immaterial); United States v. Lincoln, 462 F.2d 1368, 1369 (6th Cir.) (per curiam), 
cert, denied, 409 U.S. 952 (1972) (intention to implement a threat is not required for 
conviction of knowingly and willfully threatening to take the life of the President).

In United States v. Bishop™*' the Supreme Court clarified the mean
ing of willfulness in the tax statutes. The defendant in Bishop, con
victed of a felony, contended that the jury should have been instructed 
that it could have found him guilty of a misdemeanor if it found that 
he acted with a lesser degree of willfulness, such as carelessness.1607 
The Supreme Court held that willfulness had the same meaning in both 
statutes, which the Court defined as “a voluntary, intentional violation 
of a known legal duty .... ‘bad faith or evil intent’.” 1608 The differ
ence between the misdemeanor and felony statutes lies in the additional 
misconduct necessary to constitute a felony and not in the quality of 
willfulness which characterizes the wrongdoing.1609

Crimes of violence or threatened violence may create special prob
lems with respect to their requisite mental element.1610 In United States 



620 The Georgetown Law Journal [Vol. 62:401

v. EscamillaUAX the defendant, convicted of involuntary manslaughter, 
challenged on appeal the trial court’s instructions with regard to the 
mental element required for that crime.1611 1612 The evidence established 
that the defendant had brandished a rifle at the victim, that the rifle had 
fired and killed him, and, further, that the rifle could be discharged 
without pulling the trigger.1613 The Fourth Circuit found reversible 
error in the trial court’s failure to instruct that defendant must have had 
actual knowledge that his conduct was a threat to the lives of others.1614

1611 467 F.2d 341 (4th Cir. 1972).
1612 id. at 346.
1613 Id. at 347.
1614/J. at 346-47. See also United States v. Dent, 477 F.2d 447, 449 (D.C. Cir. 1973) 

(per curiam) (conviction for manslaughter requires more than mere negligence).
In United States v. White the Fourth Circuit examined the intent required for the 

crime of willfully imparting false information concerning an attempt to violate the 
federal statute prohibiting destruction of aircraft or aircraft facilities. 475 F.2d 1228, 
1229 (4th Cir. 1973); see 18 U.S.C. § 35(b) (1970). Defendant had attempted to hijack 
a jet by stating that a bag he was carrying contained a bomb when, in fact, it con
tained only personal effects. 475 F.2d at 1229. Since the defendant had not actually 
carried a bomb aboard the plane, he could not be charged with a violation of the 
statute prohibiting the placing of a destructive substance aboard an aircraft—a crime 
requiring intent to damage or destroy the aircraft. See id. at 1229-30; 18 U.S.C. § 32 
(1970). Instead, defendant was charged with and convicted of imparting false infor
mation concerning an attempted violation of the statute. The Fourth Circuit declared 
that a violation of the false report statute requires the communication of the intent 
requisite for a violation of the statute prohibiting the placing of a destructive sub
stance aboard an aircraft. 475 F.2d at 1235. However, the defendant argued that be
cause he stated during the hijack attempt that he would not carry out his threats if he 
were flown to Cuba without delay, he could not have communicated an intent to dam
age or destroy the aircraft. Id. at 1235-36. Nevertheless, the court affirmed the con
viction and held that defendant’s threats of harm to the aircraft, though conditional, 
constituted sufficient intent under the statute. /T

4615 See, e.g., 18 U.S.C. § 1202 (1970) (prohibiting felon from receiving firearm 
which moved in interstate commerce); id. § 1951 (prohibiting interference with inter
state commerce by threats or violence); id. § 1952 (prohibiting use of interstate travel 
to promote extortion); id. 2311-12 (prohibiting interstate transportation of stolen 
vehicles). The interstate commerce nexus may be proved circumstantially. See, e.g., 
United States v. Berlin, 472 F.2d 13, 15 (9th Cir. 1973); United States v. Hill, 468 
F.2d 899 (5th Cir. 1972) (per curiam); United States v. Stettmeier, 465 F.2d 436, 438 
(9th Cir. 1972) (per curiam).

1616 See United States v. Dekunchak, 467 F.2d 432, 436 (2d Cir. 1972) (conspiracy 
to transport vitamin concentrate); United States v. Barone, 467 F.2d 247, 249 (2d Cir. 
1972) (conspiracy to transmit wagering information).

Interstate Commerce Nexus. A nexus with interstate commerce
is an element of many federal crimes.1615 Some crimes require a defend
ant to have knowledge of a connection with interstate commerce.1616 
To sustain federal jurisdiction over other crimes, the prosecution need
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prove only that goods were transported in interstate commerce.1617 
In addition, activities which have no direct bearing on interstate com
merce nevertheless may be the subject of federal criminal statutes where 
Congress has determined that the transactions belong to a broad class 
of activities which may affect interstate commerce and should be within 
the reach of federal power.1618

1(517 For example, in cases charging a felon’s receipt of firearms moved in interstate 
commerce, the government’s proof that a convicted felon knowingly received or 
possessed a firearm which, in fact, had moved in interstate commerce at some time is 
sufficient for conviction. See United States v. Davis, 477 F.2d 593 (4th Cir. 1973) 
(Crim. No. 72-2023) (unpublished opinion) (per curiam); United States v. Brown, 
472 F.2d 1181, 1182 (6th Cir. 1973), petition for cert, filed, 41 U.S.L.W. 3674 (U.S. 
May 11, 1973) (No. 73-157); United States v. Giannoni, 472 F.2d 136, 137 (9th 
Cir.) (per curiam), cert, denied, 411 U.S. 935 (1973); 18 U.S.C. § 1202 (1970); cf. 
United States v. Garafola, 471 F.2d 291 (6th Cir. 1972) (per curiam) (conspiracy to 
steal liquor transported in interstate commerce). See also 18 U.S.C. § 922(h) (1970).

1618 See, e.g., Perez v. United States, 402 U.S. 146, 149-57 (1971) (regulation of ex
tortionate extension of credit within congressional power); United States v. Green, 
471 F.2d 775, 776-77 (7th Cir. 1972) (false statement in acquisition of firearm); United 
States v. Nadaline, 471 F.2d 340, 343-44 (5th Cir.), cert, denied, 411 U.S. 951 (1973) 
(extortion under Hobbs Act); United States v. Colicchio, 470 F.2d 977, 979 (4th Cir. 
1972) (sale of firearm without license); United States v. Bonnano, 467 F.2d 14, 16 
(9th Cir. 1972), cert, denied, 410 U.S. 909 (1973) (extortionate credit transaction); 
United States v. Garner, 465 F.2d 265, 267 (7th Cir. 1972) (false statement in acquisi
tion of firearm); United States v. Keresty, 465 F.2d 36, 41-43 (3d Cir.), cert, denied,
409 U.S. 991 (1972) (extortion under Consumer Credit Protection Act).

1(51»See 18 U.S.C. 241, 371-72 (1970); 21 id. § 963.
1(>20See United States v. Apollo, 476 F.2d 156, 161-62 (5th Cir. 1973) (conspiracy to 

import marijuana); United States v. Overton, 470 F.2d 761, 764 (2d Cir. 1972), cert, 
denied, 411 U.S. 909 (1973) (agreement to solicit contracts unlawfully); United States 
v. Robinson, 470 F.2d 121, 123-24 (7th Cir. 1972) (conspiracy to convert stolen money 
orders); United States v. Thomas, 468 F.2d 422, 424-25 (10th Cir. 1972), cert, denied,
410 U.S. 935 (1973) (conspiracy to import and sell narcotics); United States v. 
Milisci, 465 F.2d 700, 703 (5th Cir, 1972), cert, denied, 410 U.S. 984 (1973) (conspiracy 
to import marijuana). The agreement must involve two or more persons; thus, if all 
but one of the alleged conspirators are acquitted, the one remaining must be acquitted. 
See United States v. Gardner, 475 F.2d 1273, 1277-78 (9th Cir. 1973); United States 
v. Sparrow, 470 F.2d 885 (10th Cir. 1972), cert, denied, 411 U.S. 936 (1973).

162! See United States v. Jit Sun Loo, 478 F.2d 401, 407 (9th Cir. 1973) (conspiracy 
to import heroin; telephone calls and airport meeting insufficient evidence of overt 
act); United States v. Small, 472 F.2d 818, 819 (3d Cir. 1972) (conspiracy to rob bank; 
casing and robbing bank constitute overt acts); United States v. Thomas, 468 F.2d 
422, 424 (10th Cir. 1972), cert, denied, 410 U.S. 935 (1973) (conspiracy to import and 
sell narcotics; sale and delivery constitute overt acts).

Conspiracy. For a conviction under the federal conspiracy
statutes1619 to be upheld on appeal, the evidence adduced must prove 
that the parties entered into an agreement to commit an unlawful act.1620 
An overt act, knowingly committed by one or more of the parties to 
the agreement, is also an essential element.1621 Moreover, the Govern
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ment must prove that the conspirators had at least the same degree of 
criminal intent necessary for the substantive offense.1022

1622 See United States v. Jit Sun Loo, 478 F.2d 401, 407 (9th Cir. 1973); United States 
v. Schwartz, 464 F.2d 499, 510 (2d Cir.), cert, denied, 409 U.S. 1009 (1972). The court 
must instruct the jury properly on the substantive nature of the illegal acts which are 
the object of the alleged conspiracy or the conspiracy conviction must be reversed. 
See United States v. O’Dell, 462 F.2d 224, 232 (6th Cir. 1972).

1623 United States v. Robinson, 470 F.2d 121, 123 (7th Cir. 1972); see United States 
v. Jit Sun Loo, 478 F.2d 401, 407 (9th Cir. 1973); United States v. Apollo, 476 F.2d 
156, 162 (5th Cir. 1973).

1624 See United States v. Steele, 469 F.2d 165, 168 (10th Cir. 1972); United States v. 
Thomas, 468 F.2d 422, 425 (10th Cir. 1972), cert, denied, 410 U.S. 935 (1973).

1625 United States v. Murray, — F.2d —, -— (9th Cir. Feb. 16, 1973) (Crim. No. 
71-2088, at 8); see United States v. Apollo, 476 F.2d 156, 162 (5th Cir. 1973); United 
States v. Thomas, 468 F.2d 422, 425 (10th Cir. 1972), cert, denied, 410 U.S. 935 (1973).

1626 See United States v. Bishop, 462 F.2d 127, 128 (9th Cir.) (per curiam), cert, 
denied, 409 U.S. 951 (1972) (conspiracy to import marijuana; possession of mari
juana).

1627 See, e.g., United States v. Baxter, — F.2d —, — (9th Cir. Feb. 16, 1973) 
(Crim. No. 71-2082) (conspiracy to import narcotics); United States V. King, 472 
F.2d 1, 12 (9th Cir. 1972), cert, denied, 42 U.S.L.W. 3198 (U.S. Oct. 9, 1973) 
(conspiracy to commit various narcotics violations); United States v. Dolasco, 470 
F.2d 1297, 1298 (3d Cir. 1972) (per curiam), cert, denied, Von Atzingen v. United 
States, 411 U.S. 919 (1973) (conspiracy to rob banks); United States v. Cirillo, 468 
F.2d 1233, 1238 (2d Cir. 1972), cert, denied, 410 U.S. 989 (1973) (conspiracy to 
commit narcotics violations); United States v. Calabro, 467 F.2d 973, 982-83 (2d Cir. 
1972), cert, denied, 410 U.S. 926 (1973) (conspiracy to forge and utter stolen govern
ment obligations); United States v. Vicars, 467 F.2d 452, 454 (5th Cir. 1972) (per 
curiam), cert, denied, 410 U.S. 967 (1973) (conspiracy to commit drug violations).

1628 pED r. Crim. P. 31(c). A lesser offense is included in a greater offense if and 
only if the elements of the greater offense include all the elements of the lesser offense. 
United States v. Carey, 475 F.2d 1019, 1022 (9th Cir. 1973) (per curiam); see United

Once a common scheme is established, little evidence is needed to 
connect a particular defendant to the conspiracy;1622 1623 however, the 
accused at least must know of the conspiracy and knowingly act in 
furtherance of it.1624 A defendant who participates in a conspiracy 
is responsible for the acts of the other conspirators committed in fur
therance of the scheme.1625 In addition, when an indictment charges 
the defendant with both conspiracy and a substantive crime, the two 
offenses are separately punishable.1626 If a conspiracy indictment alleges 
a single ongoing conspiracy and the proof at trial demonstrates multiple 
independent conspiracies, the conviction may be attacked.1627

Lesser Included Offenses. Rule 31(c) of the Federal Rules of
Criminal Procedure allows a jury to find the defendant guilty of an 
offense not charged in the indictment if that offense is necessarily in
cluded in the offense charged.1628 Where separate counts of the indict
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ment charge the defendant with both greater and lesser offenses, it is 
error to submit the lesser count to the jury as a separate offense.1620 
If the trial judge submits the lesser count to the jury as a separate offense 
and the defendant is found guilty on both counts and consecutive sen
tences are imposed, the sentences must be vacated unless the statute 
clearly permits such sentencing.* 1629 1630 However, if concurrent sentences 
are imposed, the error is considered harmless.1631

States v. Bishop, 412 U.S. 346, 349 (1973); United States v. Eisenberg, 469 F.2d 156, 
162 (8th Cir. 1972), cert, denied, 410 U.S. 992 (1973).

1629 See United States v. Stone, 472 F.2d 909, 915 (5th Cir. 1973) (rape and assault 
with intent to rape).

1630See United States v. Clements, 471 F.2d 1253, 1254-58 (9th Cir. 1972).
1631 United States v. Stone, 472 F.2d 909, 916 (5th Cir. 1973); United States v. 

Tyler, 466 F.2d 920, 925 (9th Cir.), cert, denied, 409 U.S. 1045 (1972).
1632 18 U.S.C. § 1001 (1970). A statement may be within the jurisdiction of the 

agency even though not made directly to the agency by the defendant. See United 
States v. Bass, 472 F.2d 207, 213 (8th Cir. 1973), cert, denied, 93 S. Ct. 2751 (1973) 
(false serial numbers on parts for airplane built under government contract); United 
States v. Kraude, 467 F.2d 37, 38 (9th Cir.), cert, denied, 409 U.S. 1076 (1972) (medi
care claims).

1633 See, e.g., United States v. Cole, 469 F.2d 640, 641 (9th Cir. 1972) (per curiam) 
(false requisition for food from government warehouse); United States v. Jones, 464 
F.2d 1118, 1121 (8th Cir. 1972), cert, denied, 409 U.S. 1111 (1973) (false invoices for 
payment by the Government); United States v. Parten, 462 F.2d 430, 432 (5th Cir.), 
cert, denied, 409 U.S. 983 (1972) (false names in customs declaration).

The statute prohibiting the making of false statements in connection with the acqui
sition of a firearm has similar elements. 18 U.S.C. § 922(a)(6) (1970); see United 
States v. Gudger, 472 F.2d 566, 568 (5th Cir. 1972) (false statement of address is 
material misrepresentation).

I634470 F.2d 354 (5th Cir. 1972), rehearing en banc granted, No. 71-3453, 5th Cir., 
Apr. 17, 1973.

1635 Id. at 357, 359.
1636 id. at 359-60.
1637 18 U.S.C. § 1621 (1970). Proof of perjury requires either the oath of two wit

nesses or the oath of one witness supported by corroborating evidence. See United 

False Statements and Perjury. Federal law prohibits the know
ing and wilful making of a false statement in any matter within the 
jurisdiction of a department or agency of the United States.1632 Courts 
require that the false statement be material in its effect or possible effect 
on the agency.1633 In United States v. Lambert1™* the Fifth Circuit held 
that a false statement made by a private citizen to the FBI for the pur
pose of initiating an investigation was not within the statute, primarily 
on the ground that the normal function of the FBI is to ascertain 
whether the statements made were true or false.1635 Moreover, by 
reversing defendant’s conviction, the court sought to encourage com
munication between private citizens and law enforcement agencies.1636

False testimony, to be within the federal perjury statute,1637 must 
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be material.1638 The test for materiality is whether the testimony is 
capable of influencing the tribunal on the issue at hand or whether it 
would have the natural tendency to influence, impede, or dissuade a 
grand jury in its investigation.1639 In Bronston v. United States1™* the 
Supreme Court held that an answer given under oath that is unrespon
sive but technically truthful is not false within the meaning of the 
statute.1641 The Court predicated its holding on the language of the 
statute which makes commission of perjury hinge on the utterer’s 
wilful statement of that which he believes to be untrue.1642 In the 
Court’s view, it is not prosecution for perjury, but skillful examination 
using all the tools of the adversary process, that should be the primary 
safeguard against errant testimony.1643

States v. DeLeon, 474 F.2d 790, 791-92 (5th Cir. 1973); Circuits Note: 1971-1972 Tertn 
351-52.

1638 See United States v. Gremillion, 464 F.2d 901, 904-05 (5th Cir.), cert, denied, 
409 U.S. 1085 (1972); United States v. Carson, 464 F.2d 424, 436 (2d Cir.), cert, 
denied, 409 U.S. 949 (1972).

1639 See United States v. Gremillion, 464 F.2d 901, 905 (5th Cir.), cert, denied, 409 
U.S. 1085 (1972); United States v. Carson, 464 F.2d 424, 436 (2d Cir.), cert, denied, 
409 U.S. 949 (1972).

1640 409 U.S. 352 (1973).
1641 id. at 357-59. When asked during grand jury proceedings whether he had ever 

had any accounts in Swiss banks, the defendant answered that his company had had 
such an account for about six months. In fact, he personally had a Swiss bank account 
for a period of nearly five years. The government’s prosecution for perjury was based 
on the falsity of the negative implication of his answer. See id. at 355.

1642 Id. at 357-58.
1643 Id. at 358-59, 362. In United States v. Pollak the Second Circuit concluded that 

an instruction to the jury that at least one statement in a count of perjury must be 
“directly and unambiguously false,” was sufficient to prevent the jury from convicting 
on the basis of a true, but misleading response. 474 F.2d 828, 831 (2d Cir. 1973).

1644 is U.S.C. § 2113(d) (1970).
1645 Bradley v. United States, 447 F.2d 264 (8th Cir. 1971), vacated on other grounds, 

404 U.S. 567 (1972).
1646 462 F.2d 1343 (5th Cir.), cert, denied, 409 U.S. 1009 (1972).
1647 Id. at 1345. The court reasoned that the apparent, harmful capacity of a simu

lated bomb, combined with the highly charged atmosphere of a robbery and the 

Crimes Against the Person. The prevailing rule in the Eighth
Circuit is that “assault with a deadly weapon” within the meaning of 
the aggravated bank robbery statute1644 must include not only reason
able apprehension of harm in the victim but also present ability by the 
assailant to inflict physical harm.1645 The Fifth Circuit in United States 
v. Cooper1™* refused to adopt the second of these elements and held 
that a simulated bomb is a dangerous weapon and may be the basis for 
an assault within the meaning of the statute.1647 Moreover, the Fourth 
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Circuit in United States v. Shelton1®19 held that an assault with a sawed- 
off shotgun, brandished in a threatening manner, was within the statute 
and that the prosecution need not prove the weapon’s actual capacity 
to kill or injure at the time of the offense.1648 1649

possibility of action by employees or others to prevent the robbery, is a complex of 
circumstances which places a person on the scene in jeopardy. Id. at 1344-45.

1648 465 F.2d 361 (4th Cir. 1972).
1649 Id. at 362-63.
1650 469 F.2d 940 (D.C. Cir. 1972).
1651 Id. at 941.
1652 Id. at 943-44. The court reasoned that an item is within one’s immediate, actual 

possession so long as it is within such range that one could, if not deterred by violence 
or feat, retain physical control over it. Id.

1653 465 F.2d 1018 (10th Cir. 1972), cert, denied, 409 U.S. 1108 (1973).
1654 18 U.S.C. § 891 (1970).
1655 465 F.2d at 1020-21.
1656 18 U.S.C. § 1341 (1970); see United States v. Sparrow, 470 F.2d 885, 889 (10th 

Cir. 1972), cert, denied, 411 U.S. 936 (1973); United States v. Pisciotta, 469 F.2d 329, 
330 (10th Cir. 1972), cert, denied, 410 U.S. 939 (1973); United States v. Kelly, 467 
F.2d 262, 267 (7th Cir. 1972), cert, denied, 411 U.S. 933 (1973).

A similar statute prohibits schemes for obtaining money through the mail by means 
of false representations. 39 U.S.C. § 3005 (1970); see United States v. International 
Term Papers, Inc., 477 F.2d 1277, 1279-80 (1st Cir. 1973).

1657 See United States v. Sparrow, 470 F.2d 885, 889 (10th Cir. 1972), cert, denied, 
411 U.S. 936 (1973) (mailing fraudulent dividend checks); United States v. Pisciotta, 
469 F.2d 329, 331 (10th Cir. 1972), cert, denied, 410 U.S. 939 (1973) (mailing fraudulent 
insurance applications).

1658 467 F.2d 262 (7th Cir. 1972), cert, denied, 411 U.S. 933 (1973).

Courts have broadly construed elements of crimes against persons in 
order to prevent conduct, which technically may skirt the edges of the 
statutes, from escaping criminal penalty. In United States v. Dixon1®™ 
a robbery victim threw an envelope containing money toward a passing 
stranger in an effort to keep an armed robber from reaching it.1651 
Although armed robbery requires a taking from the victim’s immedi
ate actual possession, the District of Columbia Circuit held that the 
robber’s interception of the envelope constituted an armed robbery.1652 
In United States v. Briola1®™ the Tenth Circuit held that the term “ex
tension of credit,” within the meaning of the federal statute prohibiting 
extortionate extension of credit,1654 encompassed a debt arising when the 
victim, an employee of bookmakers, placed bets for himself and lost.1655

Crimes Against Property. The elements of mail fraud include a
fraudulent scheme and the mailing of material for the purpose of exe
cuting the scheme.1656 The second element is satisfied if the defendant 
caused the use of the mail system or set in motion forces which fore- 
seeably could involve mail use.1657 1658 In United States v. Kelly1®™ the 
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Seventh Circuit held that defendant’s use of another’s airline credit card 
was sufficient to warrant a finding that the use of the mail was an 
integral part of a fraudulent scheme to obtain airline tickets.1659 In 
United States v. Maze,1™* however, the Sixth Circuit joined the Tenth 
Circuit1661 in holding that fraudulent use of a credit card does not con
stitute mail fraud per se.1662 The holding rested upon the premise that, 
while such fraud will result in the mailing of a bill to the defrauded 
party, the mailing is neither essential to nor an integral part of the 
fraud.1663

1659 Id. at 267-68.
1660 468 F.2d 529 (6th Cir. 1972), cert, granted, 93 S. Ct. 2145 (1973).
1661 See United States v. Lynn, 461 F.2d 759, 762-63 (10th Cir. 1972).
1662 468 F.2d at 535-36.
1663 at 534-35. Another mail fraud case held that a defendant need not remove 

mail from the Post Office premises to be guilty of its embezzlement. United States v. 
Holley, 463 F.2d 634, 638 (5th Cir. 1972) (defendant arrested in exit area of Post 
Office); see 18 U.S.C. § 1709 (1970).

1664 See, e.g., 18 U.S.C. § 641 (1970) (value of stolen United States government 
property); id. § 656 (value of misapplied bank securities); id. § 659 (value of property 
stolen from interstate commerce); id. § 2113 (value of property stolen from federally 
insured savings and loan association).

1665 469 F.2d 1270 (7th Cir. 1972).
1666 /^. at 1272. The stock certificates had been blank when they were shipped from 

New York to Chicago. At a later date, the names of the transfer agent, the registrar, 
the registered owner, the number of shares, and the date of issuance were forged on 
the certificates. All of these items were essential for negotiation of the certificates. 
Id. at 1271.

1667 Id. at 1272. A contrary result would lessen the deterrent effect of the law, since 
blank stock certificates—of negligible value when stolen but of great value as collateral 
when properly forged—could be stolen without risking conviction of a felony. Id.

The courts have considered cases this term in which the value of the property in 
question was arguably less than $100; in each instance the question was resolved in the 
favor of the Government. See United States v. Tyler, 474 F.2d 1079, 1080-81 (5th Cir. 
1973) (per curiam) ($14,000 face value unsigned travelers’ checks); United States v. 
Hale, 468 F.2d 435, 437 (5th Cir. 1972) (per curiam) (misapplied shares of stock 
individually worth less than $100 but worth more in aggregate); Thompson v. United 
States, 464 F.2d 538, 539 (5th Cir. 1972) (per curiam) (five United States Postal Money 
Orders aggregating $360); United States v. Mitchell, 462 F.2d 583, 585 (9th Cir. 1972) 

An element of several federal felonies is that the value of the stolen 
goods must exceed $100.1664 1665 In United States v. Ditata™™ the Seventh 
Circuit upheld a supplemental instruction that the jury should deter
mine the value of stolen stock certificates at the date of defendant’s 
arrest for their unlawful possession.1666 The court reasoned that, al
though the jurisdictional element—theft from interstate commerce—is 
to be determined at the time of the theft, Congress could not have 
intended that the value of stolen goods be ascertained at that time as 
well.1667
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Victimless Crimes. In Erlenbaugb v. United States™™ the Su
preme Court considered whether the provision exempting newspapers 
from the statute prohibiting interstate transportation of wagering para
phernalia1668 1669 should be read into the statute prohibiting transportation 
in aid of racketeering enterprises,1670 thus shielding petitioners from lia
bility for shipping a racing publication in interstate commerce.1671 Al
though the argument might have carried weight if the two statutes 
had been intended to serve the same function, the Court determined 
that the rationale underlying the newspaper exception was inapplicable 
to the racketeering provision.1672

(per curiam) (government rifles with a purchase price in excess of $100). See also 
United States v, Greenwald, 479 F.2d 320, 322 (6 Cir. 1973), cert, denied, 42 U.S.L.W. 
3197 (U.S. Oct. 9, 1973) (chemical formulae are “goods, wares, or merchandise”); 
United States v. McCoy, 472 F.2d 704, 706 (6th Cir. 1973) (tractor-trailer within 
statute prohibiting the interstate transportation of stolen “goods, wares, merchandise, 
securities or money”).

1668 409 U.S. 239 (1972).
1669 18 U.S.C. § 1953(b)(3) (1970).
1670 /^. § 1952,
1671 See 409 U.S. at 243.
1672 See id. at 245. The newspaper exception of section 1953(b)(3) was intended to 

shield from prosecution innocent persons who happen to carry newspapers interstate. 
Section 1952 is, by its terms, directed against persons who are not innocent. See id. at 
248.

In reaching its decision, the Court was concerned with preserving the racketeering 
statute as a weapon against organized crime. See id. at 245-48. A related law makes 
it a crime for any individual to conduct, finance, manage, supervise, direct, or own an 
illegal gambling business. 18 U.S.C. § 1955 (1970). Several decisions this term upheld 
this statute’s constitutionality. See, e.g., United States v. Iannelli, 477 F.2d 999, 1002 
(3d Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3088 (U.S. July 5, 1973) (No. 73- 
64); United States v. Thaggard, 477 F.2d 626, 630-32 (5th Cir. 1973); United States v. 
DiMario, 473 F.2d 1046, 1047 (6th Cir.) (per curiam), cert, denied, 412 U.S. 907 (1973); 
United States v. Ceraso, 467 F.2d 653, 658 (3d Cir. 1972). The illegality of the gambling 
business is determined by the law of the state in which the business operates. 18 U.S.C. 
§ 1955 (b) (1) (i) (1970). The Ninth Circuit found that the ambiguity of the term 
“state law”—whether civil or criminal—was fatal to an indictment under federal law 
where only the civil law of the state was violated. United States v. Gordon, 464 F.2d 
357, 358 (9th Cir. 1972) (per curiam).

1673$^ e.g., 18 U.S.C. § 842 (1970); id. § 922; id. App. 1201-03; 26 U.S.C. 
§ 5861 (1970); id. § 5871.

1674 ___ F.2d — (9th Cir. Mar. 1, 1973) (Crim. No. 71-2773).
1675 id. at — (Crim. No. 71-2773, at —); see 18 U.S.C. § 842(i) (1970).

Federal statutes regulating the acquisition and possession of explo
sives and firearms1673 also were considered in several circuits. In United 
States v. Hector™74 the Ninth Circuit held that a person whose felony 
conviction was duly expunged pursuant to state law is not a felon within 
the meaning of the federal statute prohibiting a convicted felon from 
transporting or receiving explosives in interstate or foreign commerce.1675
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The District of Columbia Circuit held that the Government must prove 
that a firearm was manufactured in violation of federal law before a 
defendant may be convicted for knowing possession of a firearm manu
factured without filing an application with the Secretary of the 
Treasury.1676

1676 United States v. McKinney, 477 F.2d 1184, 1186 (D.C. Cir. 1973) (per curiam). 
The same circuit construed a section of the District of Columbia Code which pro
hibited carrying a dangerous weapon as excepting jail wardens whether on or off 
duty. See United States v. Prichett, 470 F.2d 455, 456, 461 (D.C. Cir. 1972); D.C. Code 
Ann. 22-3204, 22-3205 (1967).

1677 See 8 U.S.C. 1324-26 (1970).
1678 471 F.2d 402 (5th Cir.), cert, denied, 93 S. Ct. 2759 (1973).
1679 Id. at 405.
1680 466 F.2d 1298 (5th Cir. 1972).
1681 Id. at 1299.
1682 Id. at 1306.
1683 See United States v. One Lot Emerald Cut Stones and One Ring, 461 F.2d 

1189, 1192 (5th Cir.), affd per curiam, 409 U.S. 232 (1972); 19 U.S.C. § 1497 (1970),
1684 461 F.2d at 1191-92.
1685 See M’Naghten’s Case, 8 Eng. Rep. 718, 722 (H.L. 1843). To establish the defense 

of insanity, “it must be clearly proved that, at the time of the committing of the act, 
the party accused was labouring under such a defect of reason, from disease of the 
mind, as not to know the nature and quality of the act he was doing; or, if he did 
know it, that he did not know he was doing what was wrong.” Id. This test has 

The Fifth Circuit this term considered three separate violations of 
the criminal provisions of the immigration and customs laws.1677 In 
United States v. Washington™78 the court held that providing tickets 
to aliens to enter the United States by public transportation violates 
rhe prohibition against landing or bringing aliens into the country.1679 
In United States v. Wong Kim Bo1680 the defendant had been convicted 
of returning unlawfully to this country after having been arrested once 
and deported.1681 The court held that where the defendant had been 
found deportable but was allowed to leave the country voluntarily, he 
had not been “arrested and deported” within the meaning of the crim
inal statute.1682 The Fifth Circuit also held that the forfeiture of unde
clared goods imported into the country does not constitute a punitive 
criminal sanction but rather functions as a means of enforcing the 
collection of duties.1683 Thus, the forfeiture did not constitute double 
jeopardy, after claimant had been acquitted of a charge of smuggling 
the merchandise in question, a crime for which different facts and 
proof were required.1684 1685

DEFENSES

Insanity. Since most circuits have abandoned the M'Naghten
test for insanity1681’ in favor of some form of the Model Penal Code 
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standard,,6SG the nature of the insanity test applied now is rarely the 
issue on appeal. However, several courts this term considered questions 
involving the application of the ALI test. In United States v. Huff
man1™7 the Sixth Circuit held that it was plain error to give the second 
paragraph of the ALI insanity test in an instruction on insanity.1686 1687 1688 
Also, the Eighth and District of Columbia Circuits denied retroactiv
ity1689 to their decisions which adopted the ALI standard.1690

sometimes been supplemented by the “irresistible impulse” test which allows the jury 
to consider whether some mental condition deprived the defendant of the power to 
resist the “insane impulse.” See Smith v. United States, 36 F.2d 548, 549 (D.C. Cir. 
1959).

Abandonment of these traditional tests has been almost universal among the cir
cuits. See generally Circuits Note: 1911-1912 Tertn 468-69 & n.1470.

1686 The American Law Institute test provides:
(1) A person is not responsible for criminal conduct if at the time of such 

a conduct as a result of mental disease or defect he lacks substantial capacity 
either to appreciate the criminality [wrongfulness] of his conduct or to con
form his conduct to the requirements of law.

(2) As used in this Article, the terms “mental disease or defect” do not in
clude an abnormality manifested only by repeated criminal or otherwise 
anti-social conduct.

Morel Penal Code § 4.01 (Final Draft 1962). Most circuits now favor this standard 
or some variation thereof. See generally Circuits Note: 1911-1912 Term 468-71 & 
n.1471.

1687 467 p.2d 189 (6th Cir. 1972).
1688 Id. at 193; see note 1686 supra. The court reasoned that giving the instruction 

foreclosed the jury from considering the defendant’s theory that his homosexuality 
and anti-social behavior were manifestations of a mental disease or defect which 
enabled him to meet the requirements of the first paragraph of the ALI standard. 467 
F.2d at 193; see note 1686 supra. In finding the instruction defective, the Sixth Circuit 
went beyond the District of Columbia and Ninth Circuits which previously had dis
approved of instructions giving the second paragraph of the ALI test but had not held 
the giving of such instructions plain error. See United States v. Brawner, 471 F.2d 
969, 992-94 (D.C. Cir. 1972) (en banc); Wade v. United States, 426 F.2d 64, 71-73 
(9th Cir. 1970).

1689 See United States v. Marshall, 471 F.2d 1051, 1053 (D.C. Cir. 1972) (per 
curiam); United States v. Bly, 464 F.2d 1235, 1238 (8th Cir. 1972). Other circuits have 
limited retroactivity to cases then on appeal. Wade v. United States, 426 F.2d 64, 
73-74 (9th Cir. 1970) (en banc); Blake v. United States, 407 F.2d 908, 916 (5th Cir. 
1969) (en banc); United States v. Smith, 404 F.2d 720, 728 (6th Cir. 1968); United 
States v. Tarrago, 398 F.2d 621 (2d Cir. 1968) (en banc).

1690 See United States v. Brawner, 471 F.2d 969, 1005 (D.C. Cir. 1972); United 
States v. Frazier, 458 F.2d 911, 918 (8th Cir. 1972).

1691 See 18 U.S.C. § 4244 (1970).

The administration of the insanity defense raised several issues this 
term. These administrative problems often arise prior to trial, since 
in most cases a defendant is given a mental exam to determine his 
competency to stand trial.1691 The Ninth Circuit considered whether 
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the psychiatrist who examined the defendant to determine his compe
tency to stand trial may testify at trial on the issue of defendant’s 
sanity at the time the alleged offense was committed. In United States 
v. Mattson1™2 the court held that such testimony is admissible, even 
though defense counsel neither saw the court order which expressly 
ordered the pretrial exam nor was aware of the dual purpose of the 
examination.1692 1693 The same circuit indicated some dissatisfaction with 
this position in United States v. Malcolm1™* but considered itself 
bound by Mattson until that decision is overturned.1695 Thus, the posi
tion of the Ninth Circuit conflicts with that of the Second Circuit which 
has held that evidence of the defendant’s sanity at the time of the 
offense, obtained in a competency examination, is inadmissible at trial 
unless defendant and his counsel had notice of the dual purpose of the 
examination.1696

1692 469 F.2d 1234 (9th Cir. 1972).
1693 /¿/. at 1236; see United States v. Hunt, 478 F.2d 357, 358 (9th Cir. 1973) (psy

chiatrist appointed only to determine competency).
1694 475 F.2d 420 (9th Cir. 1973).
1695 Id. at 425-26. Section 4244 of title 18 of the United States Code does not au

thorize a court to order a psychiatric examination to ascertain a defendant’s sanity 
at the time of the offense. Malcamb held that the power to order such an examination 
inheres in the court. Id. at 426.

1696 See United States v. Driscoll, 399 F.2d 135, 137 (2d Cir. 1968). The Fifth Cir
cuit, also considering the administrative problems of pretrial psychiatric examinations, 
held that the admission into evidence of the written staff report of a pretrial compe
tency examination without limiting instructions was not prejudicial error. United 
States v. Nater, F.2d , (5th Cir. 1973). See also United States v. Hereden, 
464 F.2d 611 (5th Cir. 1972) (per curiam) (no plain error for report of psychiatric 
staff of Bureau of Prisons to be admitted on sanity issue).

1697 472 F.2d 1161 (9th Cir. 1973).
1698 Id. at 1162-63; see Mont. Rev. Codes Ann. § 95-1803 (d) (1947). The defendant 

argued that compliance with the notice provisions of the statute would require his 
admission that the acts charged in fact had occurred. Thus, the defendant would not 
only incriminate himself but also would assist the prosecution in its preparation of the 
case. 472 F.2d at 1162.

16" See State v. Bentley, 155 Mont. 383, 402-04, 472 P.2d 864, 874-75 (1970).

The circuit courts also have confronted the problem of when a 
defendant must interpose the insanity defense. In Radford v. Stewart1™1 
the Ninth Circuit upheld a Montana statute requiring the defendant 
to give notice prior to trial of his intent to raise the defense of insanity 
and to furnish the prosecutor with the names and addresses of all wit
nesses to be called in support of the defense.1698 Because the Montana 
Supreme Court previously had interpreted the statute1699 to require 
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reciprocal disclosures by the prosecution in compliance with the Su
preme Court rule in Williams v. Florida,1700 the court found no prejudice 
to the defendant.1701 * In United States v. Green1102 the Fourth Circuit 
upheld a judge’s refusal to permit a jury to consider an insanity defense 
where no testimony concerning sanity had been presented at trial and 
defense counsel attempted, during his summation, to use a doctor’s 
testimony concerning defendant’s competency to stand trial as evidence 
that defendant was insane at the time of his alleged offense.1703

1700 399 U.S. 78 (1970).
5701 472 F.2d at 1162.
1702468 F.2d 116 (4th Cir. 1972).
U03 Id. at 118.
Federal law provides for the allocation of money to pay for experts to aid indigent 

defendants in the preparation and presentation of their cases. 18 U.S.C. § 3006A (e)(1) 
(1970). In United States v. Chavis the District of Columbia Circuit articulated the 
requirements a defendant must meet to engage expert witnesses at government ex
pense: the defendant must show some likelihood that an insanity defense is warranted 
and the defendant must not have received sufficient psychiatric assistance from other 
sources. 476 F.2d 1137, 1143 (D.C. Cir. 1973). Failure to provide an opportunity for an 
ex parte hearing to determine defendant’s eligibility for a court-appointed psychiatrist 
is error. See id. at 1144; accord, United States v. Hamlet, 456 F.2d 1284 (5th Cir. 1972) 
(per curiam).

1704 See United States v. Velasco, 471 F.2d 112, 114 (7th Cir. 1972).
1705 See United States v. Evans, F.2d , (4th Cir. Dec. 11, 1972) (Crim. 

No. 72-2058, at 3).
1706 See United States v. Riggs, 470 F.2d 505, 506 (4th Cir. 1972) (per curiam).
1707 United States v. Arroyave, 465 F.2d 962, 963 (9th Cir. 1972) (per curiam).
1708 See United States v. Velasco, 471 F.2d 112, 114 (7th Cir. 1972).
1709 Davis v. United States, 160 U.S. 469 (1895); see Blake v. United States, 407 F.2d 

908, 910-11 (5th Cir. 1969).
1710 See Leland v. Oregon, 343 U.S. 790, 797 (1951). Nevada practice, which re

quires a defendant who would raise an insanity defense to prove his insanity by a pre
ponderance of the evidence, does not violate process clause of the fourteenth amend
ment. See Phillips v. Hocker, 473 F.2d 395 (9th Cir.), cert, denied, 411 U.S. 935 (1973).

Several significant problems are involved in the administration of the 
insanity defense at trial. In order to present the issue of insanity to the 
jury, the defendant must first overcome the presumption of sanity.1704 
Although slight evidence of insanity may be enough to rebut this pre
sumption1705 and present a jury question,1706 the trial judge should decide 
as a matter of law whether defendant’s threshold burden has been met.1707 
The burden is then on the prosecution to prove defendant’s sanity.1708 1709 
While federal trial courts adhere to the requirement that the Govern
ment must prove defendant’s sanity beyond a reasonable doubt,1700 
this requirement is administrative rather than constitutional.1710
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The Ninth Circuit this term reaffirmed its holding that where the 
defendant introduces expert testimony sufficient to support a finding of 
insanity and where the Government relies entirely on lay witnesses to 
prove sanity, the Government has failed as a matter of law to prove 
defendant’s sanity beyond a reasonable doubt.1711 Moreover, the court 
observed that the Government has the burden not merely to attack 
defendant’s case but to come forward with affirmative evidence ade
quate to prove sanity beyond a reasonable doubt without the benefit 
of the presumption of sanity.1712 1713

The District of Columbia Code provides that the Government need only prove 
sanity by a preponderance of the evidence. D.C. Code Ann. § 24-301 (j) (Supp. 1972). 
The retroactive application of this standard, however, was found to violate the ex post 
facto clause of the Constitution. See United States v. Williams, 475 F.2d 355, 356-57 
(D.C. Cir. 1973).

1711 United States v. Cooper, 465 F.2d 451, 453 (9th Cir. 1973); see Buatte v. United 
States, 330 F.2d 342, 345-47 (9th Cir. 1964).

1712 465 F.2d at 455.
1713 463 F.2d 1313 (D.C. Cir. 1972).
1714at 1314; see D.C. Code Ann. § 22-401 (1967).
1715 463 F.2d at 1315. The court stated that if “sound memory and discretion” is an 

element of first degree murder requiring affirmative proof by the Government, this 
requirement was met in the second phase of the bifurcated trial, where the Government 
met its burden of proving appellant’s sanity. Id.

1716 Id.; see Mitchell v. Eyman, 468 F.2d 856, 858-59 (9th Cir. 1972) (no offer of 
proof during guilt-innocence portion nor request for single trial).

A novel approach to the insanity defense was attempted in Chase v. United States. 
468 F.2d 141 (7th Cir. 1972). The defendants, accused of crimes associated with van
dalizing a Selective Service office, interposed the insanity defense but made no claim 

At trial a defendant may wish to employ evidence of insanity for the 
secondary purpose of establishing that he lacked the requisite mental 
state to commit the crimes charged. Where trial is bifurcated, the pleas 
of not guilty and not guilty by reason of insanity receive separate 
consideration, and the defendant may have difficulty in using his evi
dence for dual purposes. In United States v. Green1113 the defendant 
contended that the bifurcate procedure denied him a right to intro
duce his evidence of insanity on the issue of his sound memory and 
discretion in the guilt or innocence part of his murder trial.1714 Thus, 
defendant argued, he was deprived of a right to be found guilty by a 
jury on every element of the crime alleged.1715 The District of Columbia 
Circuit, rejecting this approach, held that defendant waived his right 
to object by his motion to dismiss the jury after the first step of the 
trial and by his acquiescence in the bifurcated procedure.1716
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Entrapment. In United States v. Russelpw the Supreme Court
reexamined the entrapment defense. In accord with its earlier deci
sions,1717 1718 the Court again held that the entrapment defense is a pro
tection only for the innocent unwary and that a defendant’s predispo
sition to commit the offense charged is fatal to a claim of entrapment.1719 
Writing for the majority, Justice Rehnquist declared that a govern
ment undercover agent did not violate federal law by providing an 
essential and difficult-to-acquire ingredient, phenyl-2-propanone, for the 
defendant’s manufacture of methanphetamines.1720 The Court reasoned 
that the defense is not meant as a safeguard against “overzealous law 
enforcement,” but is rooted in the notion that one who has committed 
a crime should not be punished only because induced to do so by the 
Government.1'21 Thus, Russell overturned a Ninth Circuit opinion 
which held that where the Government supplied the essential chemical 
for the commission of the crime, an intolerable level of government 
participation in the criminal enterprise was reached, and entrapment 
was established as a matter of law.1722 Not surprisingly, the defendant’s

that they lacked the volitional capacity to refrain from wrongful conduct. Id. at 147. 
Rather, they argued that since they thought they were right, but according to law 
their conduct was wrong, they lacked the cognitive capacity to distinguish right from 
wrong and thus came within the ALI definition of insanity. Id.; see note 1686 supra. 
Nevertheless, the court declared that there was no evidence that the defendants did 
not understand fully that their conduct was wrong as measured by the standards 
prescribed by society and dismissed the defense as “manifestly frivolous.” 468 F.2d 
at 148.

1717 411 U.S. 423 (1973).
1718 Sherman v. United States, 356 U.S. 369 (1958) (controlling question is 

whether the defendant is a person otherwise innocent whom the Government is seek
ing to punish for an alleged offense which is the product of the creative activity of 
its own officials; Court differentiates subjectively between innocence and criminal 
predisposition); accord, Sorrells v. United States, 287 U.S. 435 (1932). See generally 
Circuits Note: 1911-1912 Tenn, 472-76 & nn.1498-99. A bill currently before Congress 
would codify the entrapment defense. See S. 1, 93d Cong., 1st Sess. § 1-382 (1973).

1719 411 U.S. at 433, 436.
1720 at 431-32. Defendant conceded his possible predisposition to commit the 

offense of unlawfully manufacturing a controlled substance. Id. at 433.
1721 Id. at 435.
1722 United States v. Russell, 459 F.2d 671, 672-73 (9th Cir. 1972), rev'd, 411 

U.S. 423 (1973). The Supreme Court observed that Russell could have committed the 
crime absent the agent’s aid. 411 U.S. at 432.

The dissent focused not upon the subjective predisposition of defendant to commit 
the crime, but upon the objective conduct of the government agent. Where that 
conduct is likely to instigate or create a criminal offense, it is beyond judicial tolera
tion and constitutes unlawful entrapment. 411 U.S. at 441-45 (Stewart, J., dissenting).
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predisposition has continued to be the focus of most of the circuit 
court opinions on entrapment this term.1723

1723 The issue arose in the context of crimes involving the manufacture, possession, 
or distribution of contraband such as counterfeit currency, liquor, or controlled drugs. 
In most cases defendant’s predisposition was fatal to the defense. See, e.g., United 
States v. Hodges, 480 F.2d 229, 234-35 (10th Cir. 1973) (government agent merely 
created opportunity); United States v. Morales, 477 F.2d 1309, 1310-17 (5th Cir. 1973) 
(disposition to defraud Bureau of Narcotics and Dangerous Drugs by sale of wheat 
represented as heroin not implanted by Government); United States v. Banks, 475 
F.2d 1367, 1368-69 (5th Cir. 1973) (predisposition to possess and distribute heroin a 
jury question); United States v. Granger, 475 F.2d 1022, 1023, 1025 (9th Cir. 1973) 
(defendant active in contacting government agents for transfer of counterfeit notes); 
United States v. Rodriguez, 474 F.2d 587, 588-89 (5th Cir. 1973) (no evidence Govern
ment implanted criminal scheme to possess and distribute cocaine); United States v. 
Ortega, 471 F.2d 1350, 1351-52, 1357-58 (2d Cir. 1972), cert, denied, 411 U.S. 948 
(1973) (predisposition to import and sell heroin); United States v. Tyson, 470 F.2d 
381, 382-83 (D.C. Cir. 1972) (predisposition to sell marihuana); United States v.
Basey, 468 F.2d 194, 195 (9th Cir. 1972), cert, denied, 93 S. Ct. 2140 (1973) (Govern
ment provided phenyl-2-propanone; defendant predisposed to possess controlled sub
stance). See also United States v. Deutsch, 475 F.2d 55 (5th Cir. 1973) (entrapment 
inapplicable to inducement of lawful act; defendant charged with bribery of postal 
employee).

1724 4H U.S. 431-32.
1725 468 F .2d 1027 (7th Cir. 1972), vacated, 412 U.S. 936 (1973).
1726 Id. at 1028.
1727 Id. at 1030.
1728 United States v. McGrath, 412 U.S. 936 (1973).
1729 464 F.2d 629 (6th Cir.), cert, denied, 409 U.S. 1076 (1972).
1730 at 631; see United States v. Kilpatrick, 477 F.2d 357, 359 (6th Cir. 1973).

Russell left unanswered the question whether government participa
tion in a criminal enterprise ever could be so offensive as to violate due 
process and, hence, could constitute entrapment as a matter of law 
regardless of the defendant’s predisposition.1724 In a case decided before 
Russell, United States v. McGrath,1725 the Seventh Circuit answered 
this question affirmatively. Government agents in McGrath supervised 
the printing of counterfeit notes and arranged for their delivery to the 
defendant.1726 The court found this government conduct “repugnant to 
the most elemental notions of justice” and held, as to possession of the 
notes, that defendant was entrapped as a matter of law.1727 However, 
since the Supreme Court vacated with instructions to reconsider Mc
Grath in light of Russell,1728 it is doubtful whether even the facts of 
McGrath approach the required threshold of unconstitutionality.

The administration of the entrapment defense also presents problems 
unresolved by the Court in Russell. In United States v. Shameia172'' 
the Sixth Circuit held that a defendant may not absolutely deny every 
act necessary to constitute the offense and still claim entrapment.1730 
Generally, the defendant must present some evidence to raise the issue 
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of entrapment, after which the Government must prove the absence of 
entrapment beyond a reasonable doubt.1731 The defense is personal to 
the party entrapped.1732

1731 See United States v. Lord,----F.2d------(9th Cir. Mar. 19, 1973) (Crim. No.
72-2914) (per curiam) (Government need not prove absence of entrapment as element 
of crime); United States v. Hodges, 480 F.2d 229, 234-35 (10th Cir. 1973) (entrapment 
issue one of fact for jury); United States v. Rodriguez, 474 F.2d 587, 589 (5th Cir. 
1973) (once issue raised Government must go forward with contrary evidence); 
United States v. Murphy, 471 F.2d 676, 679 (6th Cir. 1972) (where facts and infer
ences are in dispute, entrapment is a jury question); United States v. Hodas, 467 F.2d 
211, 212 (9th Cir. 1972) (per curiam) (Government must prove no entrapment beyond 
a reasonable doubt). See also United States v. Stills, 476 F.2d 592, 593 (5th Cir. 1973) 
(hearsay admissible to show predisposition); United States v. Tyson, 470 F.2d 381, 
384 (D.C. Cir. 1972) (per curiam) (evidence of prior conviction admissible to show 
predisposition).

1732 <>^ United States v. Howell, 470 F.2d 1064, 1067 (9th Cir. 1972) (per curiam) 
(inducement to make incriminating statements after commission of crime not entrap
ment); United States v. Jenkins, 470 F.2d 1061, 1063 (9th Cir. 1972), cert, denied, 411 
U.S. 920 (1973) (defendant may not assert colleague’s entrapment defense); United 
States v. Gonzales, 461 F.2d 1000, 1001 (9th Cir.) (per curiam), cert. denied, 409 
U.S. 914 (1972) (defendant may not seek shelter under another’s entrapment defense).

1733 See United States v. Beitscher, 467 F.2d 269, 273-74 (10th Cir. 1972) (good faith 
a defense to mail fraud); United States v. Ammons, 464 F.2d 414, 417 (8th Cir. 1972) 
(good faith a defense to mail fraud which requires fraudulent intent).

1734 United States v. Stevison, 471 F.2d 143, 145, 147 (7th Cir. 1972) (coercion 
an affirmative defense to misapplying bank funds); United States v. Birch, 470 F.2d 
808, 810 & n.l, 812 (4th Cir. 1972), cert, denied, 411 U.S. 931 (1973) (defense of duress 
to charge of forging military passes requires fear of impending death or serious 
bodily harm).

1735 See United States v. Thaggard, 477 F.2d 626, 628-29, 632 (5th Cir. 1973) (re
liance on counsel no defense to conspiracy to own gambling enterprise where de
fendants knew conduct violated state law); United States v. Oates, 467 F.2d 129, 132 
(3d Cir. 1972) (reliance on accountant a defense to embezzlement of union funds only 
if accountant provided with all relevant information).
1736United States v. Beebe, 467 F.2d 222, 223, 226 (10th Cir. 1972) (ignorance of 

law no defense to making false statements to acquire firearms where crime requires 
knowing conduct).

1737 See United States v. Spingola, 464 F.2d 909, 910, 911 (7th Cir. 1972) (impossi
bility a defense to failure to file financial reports).

1738 See United States v. Borum, 464 F.2d 896, 897 (10th Cir. 1972). Although re
jecting amnesia as a defense to murder under the insanity rationale, the Borwm court, 
nevertheless, held that amnesia could be a factor which would affect defendant’s 
competency. However, it is not a per se deprivation of due process unless prejudice 
is demonstrated. Id. at 898-99.

1739 See United States v. Dent, 477 F.2d 447, 449 (D.C. Cir. 1973) (per curiam) 
(general instruction on elements of manslaughter covers possibility of accidental homi

Other Defenses. Other defenses constantly raised are based
primarily on negating intent. These defenses include good faith,1733 
justification and duress,1734 reliance on an expert,1735 ignorance of the 
law,1736 impossibility,1737 amnesia1738 and accident.1739
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Pos t-Conviction Proceedings

judge’s discretion in sentencing

The trial judge has wide discretion in the imposition of sentence on 
criminal defendants.1740 Absent a showing of abuse of that discretion, 
the severity of sentence will not be reviewed on appeal.1741 For ex
ample, in United States v. Dzialak™2 the Second Circuit refused to 
disturb fines imposed on the defendant despite the possibility that the 
fines were unnecessarily harsh.1743 The court reasoned that it lacked 
jurisdiction to review the severity of sentences absent exceptional cir
cumstances such as a sentence based on “misinformation of constitu
tional magnitude.” 1744 Other circuit courts this term refused to review 
the severity of sentence in cases involving a jail term imposed on a seri
ously ill defendant,1745 onerous conditions of probation,1746 and a sen
tence based on separate indictments pending against the defendant.1747

cide); United States v. McIntire, 461 F.2d 1092, 1093 (5th Cir. 1972) (defense of acci
dent part of not guilty defense embraced by instruction on elements of voluntary 
manslaughter and burden of proof).

1740 See United States v. Tucker, 404 U.S. 443, 446 (1972). See generally M. Frankel, 
Criminal Sentences 1-49 (1973); Palmer, A Model of Criminal Dispositions: An 
Alternative to Official Discretion in Sentencing, 62 Geo. L.J. 1 (1973). See also Cir
cuits Note: 1911-1972 Term 476-80.

1741 See, e.g., United States v. Brown, 479 F.2d 1170, 1172 (2d Cir. 1973); United 
States v. Lewis, 477 F.2d 595 (5th Cir. 1973) (Crim. No. 72-3801, at 2) (unpublished 
opinion) (per curiam); United States v. Easley, 475 F.2d 1401 (4th Cir. 1973) (Crim. 
No. 73-1013, at 4) (unpublished opinion) (per curiam); McGee v. United States, 465 
F.2d 357, 358 (2d Cir. 1972) (per curiam); Page v. United States, 462 F.2d 932, 933 
(3d Cir. 1972).

In a habeas corpus proceeding a federal prisoner may petition the district court 
which imposed his sentence for a review of that sentence. 28 U.S.C. § 2255 (1970); 
see Washington v. United States, 450 F.2d 945, 946 (3d Cir. 1971) (per curiam) (court 
lacked jurisdiction because petition not filed within time limits for civil action); Diggs 
v. United States, 447 F.2d 460, 461 (5th Cir. 1971) (per curiam), cert, denied, 409 
U.S. 882 (1972) (petitioner could be called as an adverse witness).

1742 463 F.2d 221 (2d Cir.) (per curiam), cert, denied, 409 U.S. 952 (1972).
1743 Id. at 223.
1744 Id.; see United States v. Tucker, 404 U.S. 443, 447 (1972) (reversal correct where 

trial judge considered prior felony convictions in sentencing defendant although 
two convictions were unconstitutional under Gideon).

1745 United States v. Swartz, 464 F.2d 1298, 1299 (3d Cir. 1972) (per curiam) (gov
ernment medical facilities held adequate to care for defendant with a heart condition 
and other serious diseases).

174(5 United States v. Kohlberg, 472 F.2d 1189, 1190 (9th Cir. 1973) (per curiam) 
(defendant required to turn over pornographic material to the authorities, terminate 
his interest in an illegal pornography company, and not associate with known homo
sexuals) .

1747 United States v. Metz, 470 F.2d 1140, 1140-41 (3d Cir. 1972) (indictments for 
other criminal activity sufficiently reliable for consideration by sentencing judge).
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The Eighth Circuit, sitting en banc in Woosley v. United States,1149 
expanded the circumstances in which an appellate court will review the 
severity of sentence. In Woosley a Jehovah’s Witness refused induction 
into military service after failing to avail himself of the alternative 
service provisions of the Selective Service Act.1748 1749 The trial court im
posed the maximum five-year sentence despite evidence showing that 
the defendant was a completely sincere conscientious objector whose 
religious scruples prevented him from applying for conscientious ob
jector status.1750 The Eighth Circuit, while remanding for resentencing, 
held that an appellate court has the power to review the severity of 
sentence where the trial judge has manifestly or grossly abused his dis
cretion.1751 The Woosley rule, while not yet followed in even a sub
stantial minority of the circuits, may signal a change in judicial attitude 
toward appellate review of sentencing.1752

1748 478 F.2d 139 (8th Cir. 1973) (en banc).
1749/J. at 140; see Military Selective Service Act § 101 (a) (21), 50 U.S.C. App. 

§ 456(j) (Supp. II, 1972).
1750478 F.2d at 140. The defendant would have refused to obey the Selective Serv

ice’s orders to perform alternative service on the grounds that the Service was a branch 
of the military but was willing to perform alternative service if so ordered by a 
judge. Id.

}~:>rId. at 144-45. Three judges dissented on the ground that such a major departure 
from the general rule of non-reviewability should be permitted only by legislative 
action. Id. at 151-52 (Van Oosterhout, Mehaffy, & Stephenson, J.J., dissenting); see 
Palmer, supra note 1740, at 11-21.

4752<)ee 478 F.2d at 141 n.3. The Woosley court cited a number of cases holding that 
appellate courts have the power to review the severity of sentences. Id. See also United 
States v. Tillman,----F.2d------,---- (D.C. Cir. June 6, 1973) (Crim. No. 71-1352, at
20) (court will review reasons for refusal to sentence under the Youth Corrections 
Act); notes 1926-1946 infra and accompanying text.

i753Sce United States v. King, 467 F.2d 478, 479 (6th Cir. 1972) (per curiam) 
(sentence vacated since seven-year sentence exceeded statutory maximum); Chunn v. 
United States, 462 F.2d 1100, 1101-02 (5th Cir. 1972) (per curiam) (sentence vacated 
since 10-year sentence exceeded statutory maximum). In United States v. Haley the 
Eighth Circuit affirmed defendant’s sentence despite the fact that it exceeded the 
statutory maximum as set forth in the indictment. 478 F.2d 766, 767-68 (8th Cir. 1973). 
The citation of the statute in the indictment was erroneous, and since no prejudice 
was shown by defendant, the correct, and lengthier, statutory maximum was deemed 
to be controlling. Id.

1754 See United States v. Johnson, 466 F.2d 333, 340 (D.C. Cir.), cert, denied, 409 
U.S. 952 (1972).

1755 469 F.2d 1079 (4th Cir. 1972) (per curiam).

Even those circuits that refuse to review the severity of sentences im
pose some limitations on the trial judge’s discretion. The sentence must 
be within the statutory limits for the particular offense,1753 and the trial 
judge’s discretion to modify a sentence ends when an appeal is filed.1754 1755 
For example, in United States v. SidellT755 the federal statute under 
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which defendant was sentenced precluded probation for a defendant 
who previously had been convicted of the same offense.1756 The sen
tencing judge indicated that he was unsure how a prior state narcotics 
conviction affected sentencing alternatives under the statute.1757 The 
Fourth Circuit held that the prior conviction was not an absolute bar 
to probation and remanded the case for resentencing because the record 
did not indicate clearly whether the trial judge actually exercised his 
discretion by considering the possibility of probation.1758

1756 See 21 U.S.C. § 844(b) (1970). Sidella was convicted of possession of a con
trolled substance. 469 F.2d at 1080. His codefendant was granted probation but Sidella 
received a one-year sentence. Id. at 1080-81. It generally is not an abuse of discretion 
to sentence codefendants to different terms. See, e.g., id. at 1081; United States v. 
Grooms, 454 F.2d 1308, 1313 (7th Cir. 1972); Hart v. Henderson, 449 F.2d 183, 184 
(5th Cir. 1971). See also Circuits Note: 1911-1912 Term 478.

1757 469 F.2d at 1081.

1.759 Fed. R. Crim. P. 32(a)(1); see Green v. United States, 365 U.S. 301, 304 (1961) 
(defendant personally has right to speak on own behalf); United States v. McCray, — 
F.2d----,---- (10th Cir. Sep. 27, 1972) (Crim. No. 72-1425, at 14) (sentence vacated

where counsel and defendant not present at sentencing).
i7GO476 F.2d 555 (D.C. Cir. 1973) (per curiam).
1761 Id. at 556. The defendant also has a general right to have the judge rely on the 

correct facts in imposing sentence. See United States ex rel. Cleveland v. Casscles, 479 
F.2d 15, 19-20 (2d Cir. 1973) (case remanded for defendant to present a sworn denial); 
United States v. Battaglia, 478 F.2d 854 (5th Cir. 1972) (per curiam) (case remanded 
for evidentiary hearing).

1762 Mempa v. Rhay, 389 U.S. 128, 137 (1967); see United States v. Hone, 456 F.2d 
495, 497 (6th Cir. 1972) (prosecutor’s presence at presentence meeting with judge 
where defendant’s counsel was absent violated defendant’s constitutional rights); Velucci 
v. United States, 430 F.2d 188, 190 (6th Cir. 1970) (per curiam) (resentencing required 
because defendant’s waiver of counsel at sentencing not effective). See also United 
States v. Martin, 475 F.2d 943, 956 (D.C. Cir. 1973) (Bazelon, C.J., dissenting) (failure 
of defendant’s counsel at sentencing to present facts to the court and to verify the pre
sentence report must result in a remand of defendant’s case for resentencing).

1763 476 F.2d 901 (5th Cir. 1972) (per curiam).

Trial judges must afford the defendant an opportunity to be heard 
prior to imposition of sentence.1759 * In United States v. Miller1166 the 
District of Columbia Circuit held that a defendant who had been com
mitted to a federal institution for observation had the right to allocu
tion before resentencing on the basis of the institution’s report.1761 The 
defendant’s right to present his position to the judge prior to sentencing 
also includes the right to counsel at the sentencing stage of the pro
ceedings.1762 1763

In Bertrand v. United States1163 the Fifth Circuit held that a judge 
in sentencing could not consider the defendant’s refusal to waive his 
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fifth amendment rights with regard to other alleged offenses.1764 The 
defendant’s refusal in Bertrand to answer the court’s questions concern
ing an unrelated offense with which he was not charged appeared to 
irritate the judge who imposed the maximum sentence.1765 The Fifth 
Circuit, in remanding the case for resentencing, held that the trial judge 
could not put this “price tag” on the defendant’s assertion of his consti
tutional right.1766

U64 id. at 902.
1765 Id. at 901-02.
1766 Id. at 902.
1767 See Gutierrez v. Estelle, 474 F.2d 899, 901 (5th Cir. 1973); Mawson v. United 

States, 463 F.2d 29, 31 (1st Cir. 1972) (per curiam). If the sentence does not comport 
with the promised recommendation of the prosecutor, the defendant does not neces
sarily have a right to relief from his sentence since the defendant’s counsel should 
know that the prosecutor’s recommendations are not binding on the judge. See United 
States v. Wilkins, 281 F.2d 707, 712 (2d Cir. 1960). However, the defendant may seek 
relief if counsel has provided ineffective assistance. See generally notes 935-951 supra 
and accompanying text.

1768 United States v. Hernandez-Salazar, 471 F.2d 1209, 1210 (9th Cir. 1972) ( per 
curiam).

1769 See Gutierrez v. Estelle, 474 F.2d 899, 900 (5th Cir. 1973).
1770 See, e.g., 18 U.S.C. § 2032 (1970); Ala. Code tit. 15, § 331 (1958); Ark. Stat. 

Ann. § 43-2328 (Supp. 1971); Cal. Penal Code § 644 (West 1970).
1771 See Oyler v. Boyles, 368 U.S. 448, 454, 456 (1962); Wilson v. Slayton, 470 F.2d 

986, 987 (4th Cir. 1972) (per curiam); cf. Spencer v. Texas, 385 U.S. 554, 559-60 
(1967).

1772 404 U.S. 443 (1972).

Plea bargaining between the defendant and the prosecution does not 
limit the judge’s discretion in sentencing,1767 and agreements between 
defense counsel and prosecutor concerning the recommended sentence 
are not binding upon the judge.1768 1769 Defendant retains his right to the 
presence of counsel at sentencing despite the existence of a plea bar-

PRIOR CONVICTIONS

One factor frequently considered by the trial judge in determining 
sentence is the prior record of the defendant. The federal government 
and virtually all the states have enacted statutes which provide for more 
severe penalties for the recidivist than for the first offender.1770 These 
statutes have been upheld as a proper exercise of legislative power and 
have survived constitutional attacks on equal protection, due process, 
and double jeopardy grounds.1771 1772

Limitations, however, do exist as to when prior convictions may be 
considered in sentencing. In United States v. Tucker1112 the Supreme 
Court held that prior convictions of the defendant which are found to be 
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unconstitutional cannot be used as a basis for sentencing.1773 ln Tucker 
the defendant admitted to three prior felony convictions on which the 
judge relied in passing sentence. Two of these three subsequently were 
found to have been unconstitutional due to lack of counsel.1774 The 
Court rejected the government’s argument that the proper inquiry was 
not into the constitutional validity of the prior convictions but whether 
the defendant had engaged in antisocial conduct at a previous time.1775

at 448-49; see Circuits Note: 1911-1912 Term 479 & nn.1541-44. This rule 
also applies to unconstitutional counts in the same action. See James v. United States, 
----F.2d----- ,---- (8th Cir. Apr. 20, 1973) (Crim. No. 72-1783, at 2-4) (per curiam).

1774 404 U.S. at 444-45.
1775 Id. at 446. The Court felt that the judge did not exercise his discretion in an 

informed way but acted on the basis of misinformation regarding defendant’s prior 
convictions. Id. at 447.

1776 See, e.g., United States ex rel. Lasky v. La Vallee, 472 F.2d 960, 963-64 (2d Cir.
1973); Russo v. United States, 470 F.2d 1357, 1358-59 (5th Cir. 1972) (per curiam); 
McAnulty v. United States, 469 F.2d 254, 255-56 (8th Cir. 1972) (per curiam), cert, 
denied, 411 U.S. 949 (1973).

7777 474 F.2d 899 (5th Cir. 1973).
Id. at 905. A Texas court had used defendant’s two prior convictions as a basis 

for sentencing despite the clear indication that defendant had not been represented 
by counsel at the two prior sentencings. Id. at 900-01. The Fifth Circuit reversed the 
district court’s order for resentencing and found that lack of counsel at a prior 
sentencing was insufficient to invalidate the prior convictions though certainly the 
prior sentences so imposed were invalid. Id. at 905.

Id. at 904; see 404 U.S. at 447-48 & n.5.
1-80474 F.2d at 904-05.

Tucker has had a substantial impact on litigation this term. Many 
defendants have alleged that prior convictions relied on in sentencing 
were invalid due to the absence of counsel at sentencing for the prior 
convictions.1776 * The Fifth Circuit limited the scope of Tucker in 
Gutierrez v. Estelle1111 by holding that lack of counsel at a prior sen
tencing does not prevent consideration of the prior conviction in de
termining the sentence.1778 Since Tucker's rationale focused on the un
trustworthiness of the prior convictions as the reason to prevent their use 
in subsequent sentencing,1779 the Gutierrez court reasoned that lack of 
counsel at sentencing does not affect the trustworthiness of the prior 
conviction and, thus, that those prior convictions may be considered for 
sentencing purposes.1780 *

The Gutierrez court’s approach raises questions concerning the de
gree to which the defendant’s rights must be violated in a prior proceed
ing to render the prior conviction invalid for sentencing purposes. For 
example, application of Tucker may be urged in a case in which the de
fendant was denied a speedy trial in an earlier proceeding. To the ex
tent that the delay might have prejudiced the defendant’s ability to 
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present a defense in the earlier proceeding, the guilt-determining stage 
of the trial may be affected, rendering the resulting conviction invalid 
for sentencing purposes under Tucker. However, one rationale fre
quently advanced as the prime reason for the release of the defendant 
upon a denial of a speedy trial is the general anxiety of the defendant 
during the lengthy period before trial.1781 Viewed in this light, the con
stitutional infirmity may be so collateral to the guilt-determining stage 
of the proceedings as not to affect the validity of the convictions for use 
as a basis for sentencing.1782 1783

U81 See United States v. Ewell, 383 U.S. 116, 120 (1966).
i“82 A defendant who is not notified of his right to appeal his prior conviction also 

may argue that the prior conviction is invalid for use in sentencing. See United States 
ex rel. Frasier v. Henderson, 464 F.2d 260 (2d Cir. 1972). In Frasier the defendant 
challenged a prior conviction, which was used to sentence him under a recidivist 
statute, by alleging that he had not been notified of his right to appeal. The court 
remanded for an evidentiary hearing to determine if he had been advised of this 
right. Id. at 266.

1783 468 F.2d 1321 (5th Cir. 1972).
1784 Id. at 1323.
1785 Id.

Id.; see Haynie v. United States, 474 F.2d 1051 (5th Cir. 1973) (per curiam); 
Russo v. United States, 470 F.2d 1357 (5th Cir. 1972) (per curiam). Furthermore, if 
the defendant admits the fact of a prior conviction before sentencing, it is necessary 
that he understand the consequences of his admission. Wright v. Craven, 461 F.2d 
1109 (9th Cir. 1972) (per curiam). In Wright the defendant admitted to prior felony 
convictions, and the judge sentenced him to a life term under the California recidivist 
statute. See 325 F. Supp. 1253, 1254 (N.D. Cal. 1971), aff’d, 461 F.2d 1109 (9th Cir. 
1972). The Ninth Circuit affirmed the district court’s determination that since the 
defendant did not understand the consequences of his admission, it could not be used 
to classify the defendant as an habitual offender. 461 F.2d at 1110. The court found 
the admission to be the “functional equivalent” to a plea of guilty to a separate 
charge. Id. at 1109.

Once the constitutionality of a prior conviction is raised by the defendant, the state 
carries the burden of proof on the issue. See United States ex rel. Lasky v. LaVallee, 
472 F.2d 960, 964 (2d Cir. 1973) (sentence vacated where state did not meet burden of 
proof).

AA hile Tucker dealt with a situation where the prior convictions 
already had been adjudged unconstitutional, the Fifth Circuit in Lips
comb v. Clark11™ outlined the procedure to be followed where the prior 
convictions are alleged by the defendant to have been unconstitutional 
but have not been so adjudicated.1784 The court held that if the trial 
court is to rely on the prior convictions in sentencing, it first must de
termine the constitutionality of the prior convictions.1785 The court 
remanded for an evidentiary hearing to determine the constitutionality 
of the prior convictions, unless the trial judge concluded that the present 
sentence would be the same even if the prior convictions were not con
sidered.1786

i
«
«
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Ordinarily a defendant whose sentence is based on an unconstitutional 
prior conviction will be resentenced unless there is an explicit showing 
on the record that the sentencing judge did not take the prior convictions 
into account.1787 Although the Court in Tucker rejected the govern
ment’s assumption that the sentence on remand would be the same as the 
one imposed when the judge considered the illegal convictions,1788 cir
cuit courts generally have not remanded for resentencing when it ap
peared conclusively that the judge would impose the same sentence or 
for other reasons a remand would be pointless.1789 1790 For example, the 
Eighth Circuit in Me Amity v. United States1190 affirmed the defendant’s 
sentence based on prior unconstitutional convictions because the trial 
judge indicated that the sentence “would be the same” regardless of 
the prior convictions.1791 * However, language from the trial judge that is 
less conclusive may result in a remand. In Taylor v. United States1192 
the trial judge stated that the absence of the prior convictions as a basis 
for the sentence would be of “no consequence.” 1793 The court specific
ally distinguished this language from that employed by the trial court in 
MeAnulty and remanded for resentencing.1794

1787 See, e.g., Wheeler v. United States, 468 F.2d 244, 245 (9th Cir. 1972) (per 
curiam); Martinez v. United States, 464 F.2d 1289, 1291 (10th Cir. 1972); Franchi v. 
United States, 464 F.2d 1035, 1035-36 (5th Cir. 1972) (per curiam).

1-788 404 U.S. at 448-49 & n.8.
i78^ See, e.g., Jorgenson v. United States, 477 F.2d 905, 906 (8th Cir. 1973) (per 

curiam) (judge stated that he would impose same sentence); Wharton v. United States, 
470 F.2d 510, 512 (8th Cir. 1972) (per curiam) (sentence already served); Rogers v. 
United States, 466 F.2d 513, 514 (5th Cir.) (per curiam), cert, denied, 409 U.S. 1046 
(1972) (judge stated that he had not relied on previous conviction).

1790 469 F.2d 254 (8th Cir. 1972) (per curiam), cert, denied, 411 U.S. 949 (1973).
1791 Id. at 255. In United States v. Eidum the Ninth Circuit refused to remand be

cause in the order denying the defendant’s appeal, the trial judge stated that “[t]he 
three convictions to which the defendant refers are a very insignificant part of a very 
long criminal record.” 474 F.2d 581, 582 (9th Cir. 1973).

1792472 F.2d 1178 (8th Cir. 1973) (per curiam).
1793 id. at 1179.
1794 id. at 1180. The court concluded that the district court’s “no consequence” 

language connoted merely that the original sentence would not exceed the statutory 
maximum if the prior conviction were invalid, not that the sentence would be the 
same if the prior conviction were not considered. Id. at 1179.

Where a court refuses to remand for resentencing because it appears 
that the sentence will remain the same, a violation of defendant’s consti
tutional rights has been acknowledged without affording him a remedy. 
It would be preferable to remand in all cases where an unconstitutional 
prior conviction was considered by the sentencing judge in order to 
preserve the integrity of the sentencing stage of the judicial proceedings 
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and also to assure that the sentencing judge relies on appropriate infor
mation.1795

1795 This consideration has led the courts to devise similar kinds of prophylactic 
measures in other areas of the criminal law. See North Carolina v. Pearce, 395 U.S. 
711, 726 (1969) (judge must state valid reasons when imposing harsher sentence after 
appeal); Miranda v. Arizona, 384 U.S. 436 (1966) (defendant must be advised of his 
constitutional rights before custodial interrogation).

1796Sec Fed. R. Crim. P. 32(c)(2). See also United States v. Glover, 475 F.2d 90, 
90-91 (4th Cir. 1973) (per curiam) (Winter, J., concurring specially); United States 
v. Jackson, — F.2d----,---- (4th Cir. Nov. 2, 1972) (Crim. No. 72-1425, at 3-4) (per
curiam); United States v. Dreer, 457 F.2d 31, 34 (3d Cir. 1972). While the judge may 
order a presentence report, he is not required to do so. Fed. R. Crim. P. 32(c)(1); 
see United States v. Kane, 450 F.2d 77, 83 (5th Cir. 1971) (per curiam), cert, denied, 
405 U.S. 934 (1972); United States v. Teague, 445 F.2d 114, 122 (7th Cir. 1971).

1797 See generally United States v. Dockery, 447 F.2d 1178, 1186 (D.C. Cir.) (per 
curiam) (Wright, J., dissenting), cert, denied, 404 U.S. 950 (1971); Model Penal 
Code § 7.07(5) (Official Draft 1962); Comm, on Rules of Practice and Procedure, 
Judicial Conference of the United States, Proposed Amendments to the Federal 
Rules of Criminal Procedure for the United States District Courts rule 32(c)(2) 
(Preliminary Draft 1971); Lehrich, The Use of and Disclosure of Presentence Reports 
in the United States, 47 F.R.D. 225 (1969).

Disclosure may reveal factual errors in the presentence report, and, therefore, the 
defendant should have access to the report in order to challenge the erroneous material 
and to avoid incorrect sentencing decisions by the trial judge. See Bach, The De
fendant's Right of Access to Presentence Reports, 4 Crim. L. Bull. 160 (1968); Camp
bell, Sentencing: The Use of Psychiatric Information and Presentence Reports, 60 Ky. 
L.J. 285, 298-306 (1972). See also Bach, supra at 166 (disclosure compelled by rights 
to counsel and confrontation); Campbell, supra at 302 (disclosure compelled as matter 
of due process).

The opponents of disclosure argue that information will not be forthcoming if the 
reports are disclosed, that sentencing proceedings will be delayed, and that the of
fender’s attitude would be so affected by disclosure as to impede rehabilitative efforts. 
See Roche, The Position for Confidentiality of the Presentence Investigation Report, 
29 Albany L. Rev. 206, 217-24 (1965); Sharp, The Confidential Nature of Presentence 
Reports, 6 Cath. U.L. Rev. 127 (1955).

1798 See M. Frankel, supra note 1740, at 30, 31; Lehrich, supra note 1797, at 231.
1799 473 F.2d 293 (5th Cir.), cert, denied, 411 U.S. 984 (1973).
1800 Id. at 295.

PRESENTENCE REPORTS

The Federal Rules of Criminal Procedure leave the disclosure of a 
presentence report to the discretion of the trial judge.1796 Although 
viable arguments exist favoring both disclosure and nondisclosure,1797 it 
appears that trial judges usually refuse to disclose the report.1798 1799 In 
United States v. Jones11" the Fifth Circuit upheld the trial judge’s 
refusal to disclose the presentence report, even though the report ap
parently contained factual errors.1800 The court affirmed both the 
refusal to disclose and the sentence on grounds that the trial judge had 
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the discretion to refuse disclosure and that the sentencing judge clarified 
the factual errors in the presentence report and thus relied on correct 
information.1801

1801 Id. at 296-97; see Fed. R. Crim. P. 32(c) (2).
1802 464 F.2d 215 (1st Cir. 1972).
1803 id. at 220.
1804 Id. at 218-20 & n.4.
1805 Id. at 220 n.9; see note 1759 supra and accompanying text. The rule established 

in Picard enables the defendant to know what factors will be considered by the judge 
and, therefore, what should be addressed at allocution. 464 F.2d at 220 n.9; see Fed. 
R. Crim. P. 32(a)(1). Other factors which have made an allocution less than totally 
effective have not required reversal. See United States v. Leavitt, 478 F.2d 1101, 1104 
(1st Cir. 1973) (sentence affirmed although defendant not completely sober at sen
tencing) .

18O6334 U.S. 736 (1948). In Townsend the Court found that the due process clause 
of the fourteenth amendment required reversal of a conviction where the defendant 
had no counsel and was not given any real opportunity to contest allegations in the 
presentence report. Id. at 740-41. The Court stated that it was “the careless or de
signed pronouncement of sentence on a foundation so extensively and materially false, 
which the prisoner had no opportunity to correct by the services which counsel would 
provide, that renders the proceedings lacking in due process.” Id. at 741. In Picard the 
First Circuit read Townsend as requiring that the defendant have some opportunity 
to challenge statements in the presentence report. 464 F.2d at 220.

1807 See 464 F.2d at 220. The First Circuit has refused to apply Picard retroactively. 
See United States v. O’Shea, 479 F.2d 313, 314 (1st Cir. 1973).

1808 M. Frankel, supra note 1740, at 30 31. See also note 1797 supra.
1809 In some circumstances, for example, it is necessary for the police to disclose the 

identity of a confidential informant in order to insure a fair trial. See Roviaro v. 
United States, 353 U.S. 53, 60-61 (1957). But see McCray v. Illinois, 386 U.S. 300 (1967) 
(disclosure of informer’s identity not required at pretrial hearing on probable cause).

Two cases this term held that disclosure of the presentence report is 
mandatory under certain circumstances. The First Circuit in United 
States v. Picard™2 held that a presentence report must be disclosed to 
the defendant to the extent that factual assertions contained in the re
port are relied upon by the trial judge in sentencing.1803 Noting that the 
Supreme Court has never specifically ruled on the constitutionality of 
nondisclosure,1804 the court based its decision on the necessity of dis
closure to effectuate the right of allocution.1805 * The court also relied 
on the reasoning of Townsend v. Burke implying that the right to 
be sentenced upon accurate information may raise the right to inspect 
presentence reports to constitutional dimension.1807

The potential importance of Picard cannot be overemphasized. A 
major policy reason supporting nondisclosure of presentence reports is the 
necessity of protecting important sources of information.1808 This con
sideration, however, has been insufficient to justify an invasion of the 
defendant’s constitutional rights in other areas of criminal law.1809 With 
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the circuits in disagreement,1810 the Supreme Court may choose to decide 
both the constitutional aspects of the disclosure of presentence reports 
and the extent to which the nonconstitutional right to allocution re
quires that presentence reports be disclosed to the defendant.

1810 Most other circuits have held that the presentence report need not be disclosed. 
See, e.g., United States v. Jones, 473 F.2d 293, 296 (5th Cir.), cert, denied, 411 U.S. 
984 (1973); United States v. Jackson, F.2d , (4th Cir. Nov. 2, 1972) (Crim. 
No. 72-1425, at 3-4) (per curiam); United States v. Brown, 470 F.2d 285, 287-88 (2d 
Cir. 1972); United States v. Dockery, 447 F.2d 1178, 1179 (D.C. Cir.) (per curiam), 
cert, denied, 404 U.S. 950 (1971).

1811 464 F.2d 126 (3d Cir. 1972).
1812 Id. at 127; see United States v. Tucker, 404 U.S. 443 (1972).
1813 See United States v. Jackson,----F.2d----- ,---- (4th Cir. Nov. 2, 1972) (Crim.

No. 72-1425, at 4) (per curiam).
1814 470 F.2d 285 (2d Cir. 1972).
1815 Id. at 286.
1816 Id. Sentencing panels are groups of judges who make recommendations to the 

sentencing judge after reviewing the case. See generally Zavat, Sentencing Procedures 
in the US. District Court for the Eastern District of New York, 54 F.R.D. 327 (1968). 
Such panels also have been proposed for review of harsh sentences. See Comm, on 
Rules of Practice and Procedure, supra note 1797, rule 35.

1817 470 F.2d at 287.
1818 Id. at 288-89. The First Circuit has a policy of remanding to another judge for 

resentencing. See United States v. Picard, 464 F.2d 215, 220 (1st Cir. 1972); Mawson 
v. United States, 463 F.2d 29, 31 (1st Cir. 1972) (per curiam).

Although of a more limited scope than the holding in Picard, the 
Third Circuit in United States v. Janiec1811 also expanded the defend
ant’s access to the presentence report and held that the trial judge must 
disclose the list of prior convictions contained in the presentence report 
so that the defendant may contest those prior convictions under United 
States v. Tucker.1812 This decision, together with Picard, may represent 
a trend toward mandatory disclosure.

Even in those circuits which leave disclosure of the presentence report 
to the trial judge’s discretion, it must be clear that the judge actually has 
exercised his discretion.1813 In United States v. Brown1814 the judge 
sentenced the defendant, a selective service violator, to a three-year term 
despite evidence that the defendant’s conscientious objector claim was 
completely sincere and that he was of generally good character.1815 De
fense counsel asked to be allowed to inspect the presentence report re
lied upon by the judge and the sentencing panel.1816 The judge denied 
the request and indicated that it was his policy not to disclose the con
tents of presentence reports.1817 The Second Circuit remanded the case 
to another judge on the ground that the first judge actually had never 
exercised his discretion.1818
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This term in United States v. Needles1™ the Second Circuit dealt 
with the accuracy of the contents of the presentence report. The court 
stated that while consideration of materially false assumptions concern
ing facts pertinent to sentencing violates due process, mere allegations 
of presentence report inaccuracies will not require an evidentiary hearing 
in all cases.* 1820 Nor do alleged inaccuracies in the report give the de
fendant a right to withdraw a guilty plea that was the result of a plea 
bargaining agreement.1821 However, the District of Columbia Circuit 
indicated recently that a defendant has a right to be sentenced on the 
basis of a current presentence report.1822 * The court stated that a three- 
year-old presentence report would be inadequate for use at resentenc-

1819472 F.2d 652 (2d Cir. 1972).
1820 id. at 657.
1821 See id. at 654-55. See also Carbanaro v. United States, 461 F.2d 1108 (8th Cir.) 

(per curiam), cert, denied, 409 U.S. 1062 (1972) (even if presentence report referred 
to defendant as a “hoodlum” and omitted favorable letters, no error).

1822 United States v. Carmichael, 469 F.2d 937 (D.C. Cir. 1972).
i«23 id. at 939.
1824See United States v. Hale, 468 F.2d 435, 437 (5th Cir. 1972) (per curiam). Where 

the record is unclear as to the judge’s intent, sentences on multiple counts are pre
sumed to be concurrent. See United States v. Wenger, 457 F.2d 1082, 1083 (2d Cir. 
1972).See generally Circuits Note: 1911-1912 Term 486; Note, The Federal Concurrent 
Sentence Doctrine, 70 Colum. L. Rev. 1099 (1970).

1825 468 F.2d 565 (2d Cir. 1972) (per curiam).
1826 Id.; see Comprehensive Drug Abuse Prevention and Control Act of 1970, § 401, 

21 U.S.C. § 841(a) (1970).
1827 468 F.2d at 565-66.
1828 Id. at 566-67; see United States v. Ayala, 465 F.2d 464, 465 (9th Cir. 1972) (con

viction on one count sustained, court need not examine other three counts). Imposing 
a general sentence will have the same effect. See United States v. Lines, 461 F.2d 282, 

MULTIPLE SENTENCING

Concurrent Sentence Doctrine. If a defendant has con-
victed of more than one count and the court has imposed concurrent 
sentences, the sentence will be upheld if one of the counts and the 
sentence imposed thereon was valid.1824 For example, in United States 
v. V asquez1™ the defendant was convicted of possessing heroin with 
intent to distribute and of distributing the same substance.1826 On appeal 
he contended that the two charges should have been merged and that he 
should have been convicted and sentenced for only one violation.1827 
The court affirmed the convictions and sentences because conviction 
was clearly proper on at least one of the counts and the sentences im
posed were concurrent.1828
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Application of the concurrent sentence doctrine is discretionary. If 
it appears that the defendant will suffer adverse legal consequences if 
the concurrent sentences are upheld, the appellate court may choose 
not to apply the doctrine.1829 In United States v. Canty1*30 the District 
of Columbia Circuit refused to assume that adverse legal consequences 
would not flow from concurrent sentences based on a multiplicitous in
dictment and, therefore, held that it was necessary for each charge to 
be sustained on its own merits.1831

284 (8th Cir. 1972) (conviction on two counts sustained so court need not examine 
other two counts).

1829 See Benton v. Maryland, 395 U.S. 784 (1969). The concurrent sentence does 
not operate as a jurisdictional bar to appellate court review but rather is intended 
as a rule of judicial convenience. Id. at 791.

1830 469 F.2d 114 (D.C. Cir. 1972) (per curiam).
1831 Id. at 126. The defendant was convicted and sentenced on four counts of bank 

robbery, one for each teller from whom money was taken. Id.; see 18 U.S.C. § 2113(a) 
(1970). The court found that each count would not stand on its own, since Congress 
intended to outlaw bank robbery, not teller robbery. 469 F.2d at 126.

1832 See Blockburger v. United States, 284 U.S. 299, 304 (1931) (different proofs re
quired for sales of drugs on successive days); United States v. Johnson,----F.2d----- ,
— (4th Cir. Dec. 11, 1972) (Crim. No. 72-1702, at 5) (per curiam) (bribes to same 
official at different times constitute different offenses).

1333 See Blockburger v. United States, 284 U.S. 299, 304 (1931) (judge’s discretion 
upheld); United States v. Holtzman, 440 F.2d 923, 927 (7th Cir. 1971) (consecutive 
sentences for possession and sale of drugs upheld); United States v. Cedar, 437 F.2d 
1033, 1036 (9th Cir. 1971) (per curiam) (consecutive sentences for theft of trees from 
national forest and cutting of trees in national forest upheld).

1834 462 F.2d 663 (10th Cir. 1972).
1835 Id. at 664.
1836/(/. at 665; see United States v. Welty, 468 F.2d 594, 595 (3d Cir. 1972) (con

secutive sentences for conspiracy and assault with a deadly weapon upheld although 
both counts arose from same transaction).

1837 462 F.2d at 666.

Consecutive Sentences. If multiple counts in an indictment re
quire separate elements of proof, then it is proper to sentence the de
fendant to separate sentences on the different counts.1832 If separate 
sentences are proper, the judge has discretion to give consecutive sen
tences.1833 1834 In Smith v. Gaffney133* the Tenth Circuit affirmed the de
fendant’s convictions and consecutive sentences arising out of a single 
transaction for second degree burglary and grand larceny.1835 The court 
rejected the defendant’s argument that since both of the statutory viola
tions “were predicated upon a single continuous act and inspired by the 
same criminal intent,” he had been twice put in jeopardy for the same 
offense.1836 The court affirmed on the ground that separate proofs were 
required for conviction on each of the counts.1837
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Federal Bank Robbery Act. Convictions under the federal Bank
Robbery Act1838 have presented unique problems concerning multiple 
sentencing. Normally, if the defendant is convicted of a primary of
fense, he cannot be convicted also of a lesser included offense arising 
out of the same transaction.1839 The Bank Robbery Act has been con
strued to permit multiple convictions for both primary and lesser in
cluded offenses.1840 The court is not free, however, to impose separate 
sentences on each count, thereby “pyramiding” sentences arising out 
of a single transaction.1841 This term the Sixth Circuit in United States 
v. Hzie1842 affirmed defendant’s convictions for putting lives in jeopardy 
during the commission of a bank robbery1843 and for taking and carry
ing away money from a bank,1844 where neither consecutive nor multiple 
sentences were imposed.1845

1838 is U.S.C. § 2113 (1970).
1839 See Fuller v. United States, 407 F.2d 1199, 1215 (D.C. Cir. 1968) (reversible 

error where judge did not instruct jury that they could not convict for both first and 
second degree murder); Naples v. United States, 407 F.2d 508, 517 (D.C. Cir. 1968) 
(convictions for both first and second degree murder reversed).

However, a defendant can be convicted on multiple counts of an indictment arising 
out of the same transaction if different elements of proof are required for each count. 
Blockburger v. United States, 284 U.S. 299, 304 (1931); see, e.g., United States v. 
Maude, 481 F.2d 1062, 1077-78 (D.C. Cir. 1973) (convictions for forging and counter
feiting a postmark stamp and possessing such a stamp upheld); United States v. Wim- 
bush, 475 F.2d 347 (D.C. Cir. 1973) (per curiam) (convictions of assault with intent 
to kill while armed with a dangerous weapon and carrying a pistol without a license 
affirmed, but conviction of assault with a dangerous weapon vacated as lesser included 
offense of first count); United States v. Anderson,----F.2d----- ,---- (8th Cir. Oct. 3,
1972) (per curiam) (Crim. No. 72-1171, at 2) (each act of mailing sufficient for con
viction on separate count in mail fraud prosecution); United States v. Hale, 468 F.2d 
435, 436-37 (5th Cir. 1972) (per curiam) (each theft of a security by a bank officer 
a separate offense).

1840 See Prince v. United States, 352 U.S. 322, 325 (1957).
1841 yj, at 327. In Prince the defendant was convicted of bank robbery and entering

a bank with intent to commit robbery. Both counts arose out of the same transaction. 
The court upheld the convictions but vacated the consecutive sentences which had 
been imposed. Id. at 326-29; see United States v. Mackey,----F.2d —, — (4th Cir.
Feb. 26, 1973) (Crim. No. 72-1925, at 6) (per curiam); Homan v. United States, — 
p.2d----,---- (5th Cir. Aug. 4, 1972) (Crim. No. 72-1921) (per curiam).

1842 461 F.2d 646 (6th Cir. 1972) (per curiam).
1843 See 18 U.S.C. § 2113(d) (1970).
1844 See id. § 2113(b).
1845 461 F.2d at 647.

The appropriate disposition when a defendant has been convicted 
under the Bank Robbery Act of both a primary and a lesser included 
offense arising out of the same transaction is either a general sentence 
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based on all of the counts1846 or a sentence on only one count.1847 jn 
Ger ber ding v. United States1^ the Eighth Circuit upheld convictions 
on each of three counts based on different provisions of the Bank Rob
bery Act but remanded for resentencing because the trial judge had im
posed separate sentences on each of the three counts.1849 The court 
noted that generally the Eighth Circuit adheres to the “intention of the 
sentencing court” theory when correcting multiple sentences imposed 
under the Act.1850 LTnder this theory, it is assumed that the sentencing 
judge clearly intended to impose on the defendant at least as severe a 
penalty as that which he imposed for any single count. The appellate 
court, therefore, vacates all sentences but the longest.1851 However, in 
Gerberdmg the court determined that the error in sentencing could 
best be corrected by remanding to the district court with directions to 
impose one general sentence rather than by vacating sentence on two 
out of the three counts.1852

1S4B A general sentence if less than the statutory maximum for any single count may 
be sustained if a conviction on any of the counts is sustained. C. Wright, supra note 
647, § 527, at 417. General sentences, in most situations, are discouraged because of the 
problems they present on review. See, e.g., White v. United States, 396 F.2d 822, 826 
(5th Cir. 1968); Walker v. United States, 342 F.2d 22, 27 (5th Cir. 1965); Davis v. 
United States, 269 F.2d 357, 363 (6th Cir. 1959).

is*? See United States v. Hopkins, — F.2d----,---- (D.C. Cir. June 22, 1972) (Crim.
No. 71-1266, at 12) (sentence vacated with directions to resentence on one count 
only). But see Gorman v. United States, 456 F.2d 1258, 1259 (2d Cir. 1972) (general 
sentence appropriate). The Third Circuit has found the general sentence to be the 
only effective way to deal with this problem, specifically rejecting the “merger” theory 
which permits sentencing on one count only. See United States v. Corson, 449 F.2d 
544, 550-51 (3d Cir. 1971).

1848 471 F.2d 55 (8th Cir. 1973).
1849 ]d. at 61-62.
1850 See id. at 62.
1851 See id.
1852 Id. at 63. The court felt that the district court should correct the sentencing 

because of two unique circumstances: first, both an appeal from the original conviction 
and an appeal from a grant of a motion to vacate sentence were before the court 
simultaneously; and second, the original sentence for the primary offense was longer 
than the sentences imposed for the lesser included offenses. Id. at 55, 63.

1853 395 U.S. 711 (1969).
1854 id. at 725. The Court rejected appellant’s contentions that the double jeopardy 

and equal protection clauses of the Constitution were an absolute bar to a longer 

HARSHER SENTENCE AFTER APPEAL

The Supreme Court in North Carolina v. Pearce1*™ held that if a 
defendant successfully appealed his conviction on constitutional grounds, 
the judge could not sentence him more harshly on retrial than the 
original sentence, if the judge was acting vindictively.1854 In order to 
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insure against the possibility of vindictiveness, the Court ruled that a 
judge who sentences a defendant to a harsher sentence after an appeal 
must give explicit reasons for his action; these reasons must be based 
on “objective information concerning identifiable conduct on the part of 
the defendant occurring after the time of the original sentencing pro
ceeding.” 1855

sentence after a successful appeal. Id. at 717-23. The Court held that the due process 
clause of the fourteenth amendment requires that the judge in sentencing on retrial 
not act out of vindictiveness because the defendant won a new trial. Id. at 723-25.

1855 Id. at 726. The narrow holding of Pearce restricts the basis for increasing the 
second sentence to defendant’s conduct subsequent to the first trial, but the Court’s 
rationale would appear to permit a more severe sentence based on newly discovered 
information about the defendant’s past conduct, health, and character. Id.; see Williams 
v. New York, 337 U.S. 241, 249 (1949).

1856 See United States v. Sandoval,----F.2d----- ,---- (1st Cir. Mar. 23, 1973) (Crim.
No. 72-1003, at 5-6) (defendant’s two arrests while awaiting retrial furnished basis for 
harsher sentence); Walsh v. Picard, 446 F.2d 1209, 1212 (1st Cir. 1971) (permissible 
increase of sentence pursuant to state procedure assuring sentence uniformity); United 
States ex rel. Williams v. McMann, 436 F.2d 103, 105 (2d Cir. 1970) (plea bargain set 
aside and defendant tried for more serious offense; harsher sentence proper).

1857 474 F.2d 510 (2d Cir. 1973).
1858/J. at 512-13.
1859 469 F.2d 646 (5th Cir. 1972) (per curiam).
1860 See Tex. Penal Code Ann. art. 63 (1952).
1861 469 F.2d at 647.
1862 Id. The court felt that if the defendant wanted the same assurance of a rela

tively light sentence, he should have accepted the same arrangement with the state. Id.
1863 412 U.S. 17 (1973).
1864 See Circuits Note: 1911-1912 Term 495-96.

For the Pearce rationale to apply, the judge apparently must act vin
dictively in resentencing the defendant to a longer term than originally 
imposed.1856 In United States ex rel. Ferrari v. Henderson™1 the Second 
Circuit affirmed the imposition of a harsher sentence after an appeal be
cause there was no indication that the trial judge acted vindictively, since 
the original sentence was in violation of state law and the harsher sen
tence was required.1858 Similarly, the Fifth Circuit in Arecbiga v. 
Texas™9 upheld a sentence imposed when the defendant, after waiving 
a jury at his first trial in exchange for the prosecutor’s agreement not to 
plead the state habitual criminals statute,1860 rejected the agreement on 
retrial.1861 The court held that the judge did not act vindictively by 
sentencing him to a harsher term pursuant to the newly pleaded 
statute.1862 1863

The Supreme Court in Chaffin v. Sty neb combe™* resolved a split be
tween the circuits1864 on the question whether the Pearce rationale ex
tends to those situations where on retrial the jury has the responsibility 
for sentencing. The Court held that Pearce does not apply because the 
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dangers of the Pearce situation are not typically present where the jury 
does the sentencing.1865 The Court in Chaffin rejected appellant’s con
tention that the threat of a harsher sentence after an appeal has an im
permissible ‘‘chilling effect” on the defendant’s exercise of his constitu
tional right to appeal.1866 The Court noted that at several points in the 
pretrial and trial proceedings the defendant is required to make tactical 
decisions. The mere existence of risks involved in these decisions does 
not violate the defendant’s constitutional rights.1867 Furthermore, the 
Court asserted that the possibility of a harsher sentence on a retrial has 
only slight effect on the defendant’s decision to appeal.1868

1865412 U.S. at 25-28. The Court noted that the jury ordinarily would be una
ware of the sentence imposed in the first proceeding, that they would not have 
the same personal interest in the sentence as the judge, and that they would not have 
the sensitivity to the need for efficiency in the judicial process that a judge ordinarily 
would possess. Id. at 26-27.

The lack of actual vindictiveness in a similar situation was grounds for upholding 
a harsher sentence. See Coltcn v. Kentucky, 407 U.S. 104 (1972) (harsher sentence can 
be given after trial de novo); Terry v. Superintendent,----F.2d------(4th Cir. Nov.
30, 1972) (Crim. No. 71-1682) (per curiam).

1866412 U.S. at 29-35.
18,57 Id. at 29-32. If the defendant actually can prove vindictiveness on the part of 

the jury, he will be entitled to reversal. See id. at 23-28.
1868 Id. at 34-35. In dissent, Justice Marshall declared that the slight limitations which 

would be imposed upon the jury in restricting the harshness of the sentence that it 
could impose would be more than countered by the benefits provided the defendant’s 
right to a trial by jury. Id. at 38 (Marshall, J., dissenting). Justice Marshall feared that 
the rule enunciated by the majority would force defendants to elect trial by judge on 
retrial. Id. at 44.

1869 412 U.S. 47 (1973).
1870 Id. at 50-57. This reversed holdings in at least six of the circuits. See Dearinger

v. United States,----F.2d----- ,---- n.10 (9th Cir. Oct. 16, 1972) (Crim. No. 71-2806,
at 7 n.10) (citing other circuits).

Justice Douglas, referring to his concurrence in Pearce, maintained that the double 
jeopardy clause of the fifth amendment requires limitation of defendant’s sentence on 
retrial to the term received originally, and that this constitutional infirmity requires 
a remedy regardless of the time the error was recognized. 412 U.S. at 58 (Douglas, 
J., dissenting); see United States v. Pearce, 395 U.S. 711, 726-37 (Douglas, J., con
curring) .

Justice Marshall, in dissent, argued that the state should have to demonstrate non
vindictiveness in a pre-Pearce case. 412 U.S. 63-64 (Marshall, J., dissenting). Marshall 
dismissed the majority’s “windfall” argument as of little significance, since relatively 
few prisoners actually would be able to raise the question. Id. at 65.

1871 384 U.S. 436 (1966). Miranda was held not to be retroactive in Johnson v. New 
Jersey. 384 U.S. 719 (1966).

The Court in Michigan v. Payne,1869 decided the same day as Chaffin, 
further limited Pearce by holding that the requirements of Pearce should 
not be applied retroactively.1870 1871 The Court likened the situation to that 
presented by Miranda v. Arizona,1811 since in both instances the question 
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was not the validity of the judgment, but rather the methods to be em
ployed to insure the “ ‘integrity’ of one aspect of the judicial process.” 1872

1872412 U.S. at 53. The Court pointed out that to make the “prophylactic” aspects 
of Pearce retroactive would give certain prisoners the benefits of the rule when they 
had suffered no violation of their constitutional rights. Id. at 53-54.

1873 Cobb v. Bailey, 469 F.2d 1068, 1070 (5th Cir. 1972); Gremillion v. Henderson, 
425 F.2d 1293, 1294 (5th Cir. 1970) (per curiam).

1874 469 F.2d 1068 (5th Cir. 1972).
^~»ld. at 1069.
1876 Id.
1877 Id. at 1070.
1878 Bail Reform Act of 1966, § 4, 18 U.S.C. § 3568 (1970).
1879 469 F.2d at 1070. However, an indigent defendant must be credited with all 

presentence time served if he is unable to make bail while awaiting trial since the 
conversion of a fine or court costs to imprisonment for those unable to pay constitutes 
a denial of equal protection. Tate v. Short, 401 U.S. 395, 399 (1971); Williams v. 
Illinois, 399 U.S. 235, 239-41 (1970).

Similarly, in Paroutian v. United States the Second Circuit ordered that where the 
defendant was financially unable to meet bail, he must be credited with time spent 
in detention pending appeal. 471 F.2d 289, 290 (2d Cir. 1972); see Hill v. Wainwright, 
465 F.2d 414, 415 (5th Cir. 1972) (per curiam); United States v. Gaines, 449 F.2d 
143, 144 (2d Cir. 1971) (per curiam).

1880 See Bail Reform Act of 1966, § 4, 18 U.S.C. § 3568 (1970). Prior to 1966, the 
sentencing court was obligated to give credit only where the defendant was unable 
financially to meet bail and the offense for which he was convicted required the 
imposition of a minimum mandatory sentence. Act of Sep. 2, 1960, Pub. L. No. 86-691,

CREDITS AGAINST SENTENCE

Presentence Custody. A criminal defendant ordinarily does not
have a constitutional right to have presentence time spent in jail cred
ited against the sentence finally imposed.1873 For example, the defendant 
in Cobb v. Bailey,1874 after having been incarcerated for approximately 
six months while awaiting trial on a murder charge, was convicted of 
second degree manslaughter and sentenced to the maximum 12-month 
term.1875 In her habeas corpus petition, the defendant contended that not 
to credit her with the prior time served would violate her constitutional 
rights by forcing her to be imprisoned six months longer than the 
maximum sentence for the offense.1876 The Fifth Circuit, in denying her 
petition, noted that there was no absolute constitutional right to credit 
for presentence incarceration.1877 The court reasoned that the Bail Re
form Act of 1966,1878 assuring credit for federal prisoners, would have 
been superfluous if the right to credit for time served prior to sentencing 
were of constitutional dimension.1879

The Bail Reform Act, which requires that all defendants be given 
credit for presentence jail time served in connection with a federal 
charge,1880 was the subject of several cases this term. The Fifth Circuit,
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in O'Connor v. Attorney General1™1 and Savage v. Henderson1™* as
serted that under the federal statute, a defendant is entitled to credit for 
time spent in a state institution awaiting trial for a state charge if he 
can show that the presence of a federal detainer* 1882 1883 prevented his release 
on bail.1884 On the other hand, the Tenth Circuit in Bruss v. Harris1*™ 
rejected this reasoning and held that despite the presence of a federal 
detainer, the time spent in state custody was not in connection with the 
federal charge.1886

74 Stat. 738. And, prior to 1966, the question whether to grant credit in any other 
instance was within the discretion of the judge. United States v. Kenton, 386 F.2d 
143, 145 (2d Cir. 1967) (dictum).

Under the old version, and presumably under the new version of section 3568, if 
the sentence imposed is less than the statutory maximum, appellate courts conclusively 
will presume that the sentencing court gave credit for the presentence confinement. 
See, e.g., Holt v. United States, 422 F.2d 822, 823 (7th Cir. 1970); Davis v. Willingham, 
415 F.2d 344, 345 (10th Cir. 1969) (per curiam); Aldridge v. United States, 405 F.2d 
831, 832 (9th Cir. 1969); cf. United States v. Downey 469 F.2d 1030, 1032 (8th Cir. 
1972) (per curiam). On the other hand, where a maximum sentence is imposed, it is 
presumed that presentence custody was not credited, and credit may be ordered to 
insure that the total time served does not exceed the statutory maximum. Davis v. 
Willingham, supra at 345; Aldridge v. United States, supra at 832.

1881470 F.2d 732 (5th Cir. 1972).
1882 — F.2d — (5th Cir. Mar. 14, 1973) (Civil No. 73-1092) (per curiam).
!883 a detainer is filed by the federal government against a person already in state 

custody to insure that after the prisoner has completed his present state term, he will 
be available to the federal authorities. See United States v. Candelaria, 131 F. Supp. 
797, 805 (S.D. Cal. 1955).

1884  p.2d at (Civil No. 73-1092, at 3); 470 F.2d at 734; see Spence v. United 
States, 452 F.2d 1198, 1199 (5th Cir. 1971) (per curiam); Ballard v. Blackwell, 449 
F.2d 868, 869 (5th Cir. 1971); cf. Jackson v. Attorney General, 447 F.2d 747, 748-49 
(5th Cir. 1971) (per curiam) (federal detainer not responsible for defendant’s in
carceration in state jail where defendant declined state bond or was unable to make 
it); United States v. McCrocklin, 410 F.2d 1137, 1138 (6th Cir. 1969) (per curiam) 
(defendant not entitled to credit where continued detention was attributable to failure 
to make state bond and not to federal detainer).

1885479 p.2d 392 (10th Cir. 1973).
1886/J. at 393-94. The opinion is unclear, however, whether the presence of the 

federal detainer caused the bondsmen to refuse bond to the defendant at any price, 
or whether the federal detainer merely caused the bondsmen to increase the amount 
of money needed for bonding purposes. See id.

1887 See Grene v. United States, 460 F.2d 580, 581 (5th Cir. 1972) (per curiam); 
Davis v. United States, 446 F.2d 847, 848 n.4 (7th Cir. 1971) (per curiam); Williams 
v. United States, 440 F.2d 684, 685 (9th Cir. 1971); Putt v. United States, 392 F.2d 64, 
66 (5th Cir.), cert, denied, 393 U.S. 929 (1968). See also Bradley v. United States, 411 
U.S. 605 (1973) (saving provision applying liberalized sentencing procedures under 
the Comprehensive Drug Abuse and Control Act of 1970 only to prosecutions arising 
after effective date of the Act upheld).

W hile the federal courts consistently have refused to apply retro
actively the Bail Reform Act’s credit for presentence time,1887 the
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Fourth Circuit in Ham v. North Carolina™* held that language in a 
North Carolina statute* 1889 that established a credit for presentence con
finement policy on a prospective basis only violated the equal protection 
clause.1890 A New York statute1891 also was challenged on equal pro
tection grounds in United States ex rel. McGill v. S chub in.™2 The de
fendant was released conditionally after serving two years and eight 
months of a four-year maximum, indeterminate sentence.1893 Eleven 
months later he violated a condition of his release, was returned to 
prison, and the maximum expiration date of his sentence was extended 
by the eleven month period.1894 As a result of the state’s refusal to 
credit his sentence with the time spent on conditional release, the de
fendant contended that his constitutional right to equal protection had 
been violated because no rational basis existed for denying credit to con
ditional release violators while affording such credit to parole viola
tors.1895 The court, however, upheld the difference in treatment on the 
theory that a parolee has a greater incentive to abstain from engaging 
in prohibited conduct than does a conditional releasee.1896

1888471 F.2d 406 (4th Cir. 1973).
1889 N.C. Gen. Stat. § 15-176.2 (Cum. Supp. 1971).
1890 471 F.2d at 408.
1891 N.Y. Penal Law 70.40(1) (b), (3)(b) (McKinney 1967).
1892 475 F.2d 1257 (2d Cir. 1973).
1893 Id. at 1258; see N.Y. Penal Law § 70.00 (McKinney Supp. 1973).
1894 475 F.2d at 1259.
1895 Id.
1896 Id. at 1259-60. The court also was persuaded by the fact that the New York 

conditional release provisions are similar to the federal parole statute, which denies 
sentence credit for the time spent on release when parole is violated. Id. at 1259; see 
18 U.S.C. § 4205 (1970). When presented with challenges to the validity of this pro
vision, the courts consistently have found it constitutional. See, e.g., Starres v. Connett, 
464 F.2d 524 (5th Cir. 1972) (per curiam); Moore v. Smith, 412 F.2d 720, 725 (7th 
Cir. 1969); O’Callahan v. Attorney General, 351 F.2d 43, 44 (1st Cir. 1965) (per 
curiam), cert, denied, 382 U.S. 1017 (1966).

1897 See, e.g., 18 U.S.C. §§ 4161-66 (1970); N.Y. Correc. Law § 803 (McKinney 
Supp. 1972); id. § 804 (McKinney 1968); Tenn. Code Ann. § 41-332 (1955).

1898 18 U.S.C. § 4161 (1970).
1899 Id. § 4162.

Good Time Credits. The federal government and most states
have statutory provisions for granting “good time” credit in certain 
enumerated and discretionary circumstances.1897 The federal statute 
grants credit for general observance of all institutional rules1898 and allows 
additional good time credit for participation in industrial or camp opera
tions.1899 Although accumulated good time may be forfeited upon the
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commission of an institutional offense,1900 previously forfeited credit 
may be recredited by prison authorities.1901 Correctional officials ob
viously use good time credit as a device to enforce institutional rules and 
to encourage good behavior. Such a system must be fairly admin
istered. For example, the Fifth Circuit, sitting en banc in Pruett v. 
Texas,™2 held that a convicted felon, incarcerated in the county jail 
pending appeal, must be given the same opportunity to earn good time 
credit that he would have enjoyed had he not appealed.1903 The court 
rejected the state’s argument that it would not be administratively 
feasible to grant the credit and consequently voided the discriminatory 
provision on equal protection grounds.1904

1900 Id. § 4165. A prisoner who is paroled or conditionally released and violates a 
condition of his release loses all good time credit he had accrued prior to his release. 
Henning v. United States Bureau of Prisons, 472 F.2d 1221, 1222 (5th Cir. 1973) (per 
curiam); Noorlander v. Attorney General, 465 F.2d 1106, 1108-09 ( 8th Cir. 1972) (per 
curiam); see 18 U.S.C. § 4164 (1970) (prisoner placed on mandatory release pursuant 
to good time credit deemed “as if released on parole”); id. § 4205 (parole violators 
returned to prison do not receive sentence credits for time spent on parole).

i"i 18 U.S.C. § 4166 (1970).
1902470 F.2d 1182 (5th Cir. 1973) (en banc), aff’g 468 F.2d 51 (5th Cir. 1972), 

aff’d, 42 U.S.L.W. 3192 (U.S. Oct. 9, 1973).
1903 Id. at 1183; see Tex. Rev. Civ. Stat. Ann. art. 5118a (1971); id. art. 61847 

(1970). The court pointed out that article 5118a provides good time credit only to 
persons finally convicted and serving a misdemeanor sentence in the county jail, while 
article 61847 allows good time credit only to convicted felons in the actual custody 
of the Texas Department of Corrections serving a prison sentence. 470 F.2d at 1183. 
In Texas a felony conviction that is appealed is not final until it has been affirmed by 
the Court of Criminal Appeals. Id. An indigent prisoner is held in the county jail 
during the period from conviction to “final” conviction and is transferred to the state 
prison only after a final conviction. Id. The two statutory provisions effectively pre
clude a convicted felon who appeals his conviction from the opportunity to earn 
good time credit. Id.

1904470 F.2d at 1184. The court, recognizing the absence of records from which 
good time credits would have to be computed and the attendant administrative dif
ficulties, applied the rule on a prospective basis only. Id.

1905 410 U.S. 263 (1973), rev’g 332 F. Supp. 973 (S.D.N.Y. 1971) (three judge court).
1906 Id. at 277.
1907 Id. The dissenting opinion agreed with the district court’s conclusion that, 

in realty, “[t]he ‘good time’ deduction is not based on progress toward rehabil

The Supreme Court, however, in McGinnis v. Royster,1905 upheld 
a New York scheme awarding a defendant good time credit for the 
period of incarceration in a state prison, but not for the time incarcerated 
in a county jail.1906 The Court concluded that the challenged classifica
tion system did not violate equal protection because the state’s legitimate 
desire to connect good time credit with the rehabilitative opportunities 
afforded only by state institutions furnished a rational basis for the 
difference in treatment.1907
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Although Pruett is distinguishable from McGinnis due to the inherent 
discrimination underlying the Texas scheme, it would seem a relatively 
easy task for other jurisdictions to advance arguments similar to New 
York’s successful rehabilitation-oriented theory. The majority in Mc
Ginnis failed to focus on the defendants’ inability to make bail while 
awaiting trial as the sole reason for their presentence confinement in the 
county jail. This failure, exposed by Justice Douglas in dissent,1908 sug
gests that further efforts by indigents to broaden the concept of equal 
protection as it relates to credit for presentence incarceration may en
counter not only a new wave of counter-arguments cast in terms of 
sophisticated rehabilitation philosophy, but a narrower judicial posture 
as well.

itation but as an inducement to inhibit bad conduct.” Id. at 278 (Douglas, J., 
dissenting); see Tex. Rev. Civ. Stat. Ann. arts. 5118a (1971) and id. 6Y&A1 (1970) 
(stated purpose of good conduct provision is “to encourage prison discipline” and to 
ensure “orderly, industrious and obedient” behavior); cf. Gentry v. Texas, 464 S.W.2d 
848, 850 (Tex. Crim. App. 1971) (disciplinary rationale upheld by implication). After 
determining that good time credit is not related to rehabilitative progress, the dissent 
concluded that the credit “is disallowed only to those who cannot raise bail or obtain 
release on personal recognizance,” and consequently, constituted the kind of “plainly 
invidious” discrimination prohibited by the equal protection clause. 410 U.S. at 281 
(Douglas, J., dissenting).

1908 See 410 U.S. at 281 (Douglas, J., dissenting).
1909 Pub. L. No. 89-793, 80 Stat. 1438 (codified in scattered sections of 18, 28, 42 

U.S.C.).
1910 Narcotic Addict Rehabilitation Act of 1966, § 201, 18 U.S.C. § 4253 (1970). The 

Act grants the court authority to place an offender in custody to determine whether 
he is an addict and whether he is likely to be rehabilitated through treatment. Id. 
§ 4252.

ion Id. § 4254. The opportunity for release within six months is in sharp contrast 
to the general requirement that a prisoner serve one-third of his sentence to be eligible 
for parole. Compare id. with id. § 4202.

1912 notes 1913-1925 infra and accompanying text. An offender is ineligible for 
sentencing under the Act if he: (1) has been convicted of a crime of violence or cer
tain drug offenses; (2) has pending felony charges against him or is on probation, 
parole, or mandatory release following conviction on a felony charge; (3) has been 
convicted of a felony on two or more prior occasions; or (4) has been committed 

SENTENCING UNDER SPECIFIC STATUTES

Narcotic Addict Rehabilitation Act. The Narcotic Addict Re
habilitation Act of 1966 (NARA) 1909 provides for commitment of a 
defendant to an indeterminate term for treatment if the court determines 
that he is a narcotic addict who likely will benefit from treatment.1910 
Since the Act provides that a defendant may be conditionally released 
in as little as six months,1911 offenders frequently consider commitment 
under the Act to be a desirable alternative to ordinary sentencing.1912 In 
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United States v. Bishop™™ the First Circuit held unconstitutional the 
NARA’s exclusion of a defendant from sentencing under the Act be
cause of two prior felony convictions.1913 1914 The court was following 
Watson v. United States,™15 a landmark case decided in 1970 by the 
District of Columbia Circuit.1916 Noting possible inconsistencies in the 
treatment of two similarly situated defendants, the First Circuit found 
the exclusion irrelevant to the purpose for which the statute was en
acted and therefore violative of the equal protection clause of the four
teenth amendment.1917 However, the Ninth and Fifth Circuits this term 
upheld the constitutionality of the Act’s exclusion of defendants with 
two prior felony convictions.1918 1919 The Ninth Circuit in Marshall v. 
Parker™™ concluded that the statutory scheme of exclusions did not 
constitute irrational or invidious discrimination.1920 The court felt that 
Congress had the power to limit eligibility for the program to those who 
had the greatest chance for success and concluded that the prior felony 
exclusion was relevant to that purpose.1921 The court also suggested 
that the Watson decision infringed upon Congress’ legislative preroga-

for narcotics addiction on three or more occasions. Narcotic Addict Rehabilitation 
Act of 1966, § 201, 18 U.S.C. § 4251 (f) (1970).

1913 469 F.2d 1337 (IstCir. 1972).
1914 id. at 1343-46; see Narcotic Addict Rehabilitation Act of 1966, § 201, 18 U.S.C.

§ 4251(f)(4) (1970).
1915 439 F.2d 442, 457 (D.C. Cir. 1970) (en banc).
1916 See Circuits Note: 1910-1911 Term 437-38. The District of Columbia Circuit 

has affirmed its Watson decision on several occasions. See, e.g., United States v. Hamil
ton, 462 F.2d 1190, 1194 (D.C. Cir. 1972); Chiquelo v. United States, 452 F.2d 1310, 
1311 (D.C. Cir. 1971) (en banc) (per curiam), cert, denied, 405 U.S. 957 (1972); 
United States v. Williams, 442 F.2d 738, 742 (D.C. Cir. 1970). In Hamilton the court 
rejected the government’s argument that the holding in Watson was limited to two 
prior narcotic offenses and instead held the Watson rationale applicable to any two 
felony convictions occurring prior to 1966. United States v. Hamilton, supra at 1194.

1917 469 F.2d at 1346.
1918 See Marshall v. Parker, 470 F.2d 34 (9th Cir. 1972), cert, granted, 410 U.S. 954 

(1973) (Civil No. 72-5001); Macias v. United States, 464 F.2d 1292 (5th Cir. 1972) (per 
curiam). The Macias case, however, is not necessarily inconsistent with Watson. In 
concluding that the defendant’s two non-narcotic prior offenses excluded him from 
treatment under the Act, the Fifth Circuit expressly noted that it was not passing 
judgment on the facts incident to Watson (two prior narcotic convictions). Id. at 
1293 & n.4. Apparently, the court’s attention was not directed to United States v. 
Hamilton, where the District of Columbia Circuit held Watson to be applicable to 
non-narcotic offenses. See United States v. Hamilton, 462 F.2d 1190, 1192-94 (D.C. 
Cir. 1972); note 1916 supra.

1919 470 F.2d 34 (9th Cir. 1972), cert, granted, 410 U.S. 954 (1973) (No. 72-5881).
1920 Id. at 39.
1921 Id. at 38-39. The court asserted that the two-felony exclusion precluded those 

defendants whose criminal propensities would create undue risks for the NARA pro
gram. Id.
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tive to determine the limits of the program.1922 The Supreme Court will 
resolve the issue during its 1973-74 Term.

1'922 Id. at 39.
1923 465 F.2d 605 (D.C. Cir. 1972).
1924 NarCotic Addict Rehabilitation Act of 1966, § 201, 18 U.S.C. § 4251(f)(1) (1970); 

see note 1912 supra.
1925 465 F.2d at 606-07; accord, United States v. Fitzgerald, 466 F.2d 377, 379 (D.C. 

Cir. 1972).
1926 i8 U.S.C. §§ 5005-26 (1970).
1927 id. § 5010(a)-(d).
1928 See United States v. Tillman,----F.2d —, — (D.C. Cir. June 6, 1973) (Crim.

No. 71-1352, at 3) (youth offender has presumptive right to rehabilitative treatment 
under the FYCA).

1929 18 U.S.C. § 5010(d) (1970); see Cox v. United States, 473 F.2d 334, 337 (4th
Cir. 1973) (en banc) (preferred sentencing alternative must be used unless court 
finds offender will not benefit therefrom). Generally, the FYCA empowers the sen
tencing judge to select a sentence from any of four alternatives: (1) probation; (2) 
custody of the Attorney General for a maximum of six years; (3) custody of a youth 
institution for a specified term; or (4) sentence the offender pursuant to any other 
applicable penalty provision where he finds that the defendant will not derive benefit 
under the treatment contemplated in any of the preceding alternatives. See 18 U.S.C. 
§§ 5010(a)-(d) (1970). Additionally, the court, in its discretion, may order an offender 
committed to the custody of the Attorney General for study and observation to de
termine whether the defendant will benefit from an alternative mode of sentencing. 
Id. § 5010(e); see Robinson v. United States,----F.2d------,---- (10th Cir. Mar. 9,
1973) (Crim. No. 72-1140, at 10).

The Act, however, does not authorize the imposition of an overlapping adult penalty 
provision along with an alternative sentencing order. See United States v. Hayes, — 
F.2d----,---- (9th Cir. Mar. 5, 1973) (Crim. No. 73-3009, at 2) (imposition of a fine
in addition to commitment under section 5010(b) inconsistent with the rehabilitative 
policy and purpose of the Act; rejects argument that commitment under section 
5010(b) is in lieu of the adult imprisonment penalty only).

This term in United States v. Fersner1^ the District of Columbia 
Circuit refused to extend the Watson rationale to the constitutionality 
of the violent crimes exclusion of the NARA.1924 Noting that the likeli
hood of a defendant benefiting from treatment was not the sole con
sideration in determining the constitutionality of the NARA’s exclu
sions, the court stated that the exclusion at issue reflected Congress’ 
legitimate and rational concern in protecting public safety.1925 It is un
clear why the public safety rationale employed in Fersner might not 
similarly be available to validate the two prior felony exclusion.

Federal Youth Corrections Act. The Federal Youth Corrections
Act (FYCA) 1926 provides sentencing alternatives for persons under the 
age of 22 at the time of conviction.1927 Sentencing under the Act is 
mandatory,1928 unless pursuant to section 5010(d) the judge finds that 
the defendant will derive no benefit from sentencing under the Act.1929
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This term in United States v. Coefield1^ the District of Columbia 
Circuit held that the section 5010(d) finding may not be “left to impli
cation,” but must appear explicitly in the sentencing record before an 
adult sentence may be imposed.1930 1931 In so holding the court articulated 
a series of minimum requirements which a judge must meet before sen
tencing a youth offender under the adult sentencing provisions.1932 The 
record must indicate that the judge was aware of the extent of the 
F\CA’s application to the case, that he was informed of the facts 
concerning defendant’s situation, and that he related the relevant facts 
to the pertinent law.1933 1934 Later this term, in United States v. Tillman™* 
the District of Columbia Circuit examined closely the reasons for refusal 
to sentence a defendant under the FYCA.1935 Chief Judge Bazelon, 
writing for the panel, found that each reason articulated in the section 
5010(e) report1936 upon which the sentencing judge based his determina
tion, was insufficient to support a denial of the liberal sentencing alterna

1930 476 p.2d 1152 (D.C. Cir. 1973) (en banc).
1931 Id. at 1155-56; see United States v. Reed, 476 F.2d 1145, 1149 (D.C. Cir. 1973) 

(en banc) (Coefield requires explicit finding as “essential precondition” to legality of 
adult sentence). The Government sought to support the imposition of an adult sen
tence on the defendant youth offender, urging that the lower court had implicitly 
made the findings required by section 5010(d). 476 F.2d at 1154. This argument was 
advanced on the strength of an earlier statement by the court to the effect that the 
sentencing court’s discretion under section 5010(d) “is circumscribed by the findings 
of fact in the individual case which the District Judge is required to make either 
explicitly or implicitly.” United States v. Waters, 437 F.2d 722, 725 (D.C. Cir. 1970). 
See also United States v. Ward, 454 F.2d 992, 992-94 (D.C. Cir. 1971) (remanded for 
clarification of judge’s conclusions as to defendant’s susceptibility to benefit from 
commitment and treatment under the Act).

The extent to which the sentencing court must make explicit its findings is further 
explained in United States v. Tillman.----F.2d------(D.C. Cir. June 6, 1973) (Crim.
No. 71-1352). The court stated: “[t]his no-benefit finding must be supported by a 
statement of reasons in order that the ‘factors which informed and shaped’ the sen
tencing decision are exposed on the record. Unspoken assumptions and unarticulated 
reasons will not suffice.” Id. at----(Crim. No. 71-1352, at 3) (footnotes omitted).

1932476 F.2d at 1156-58.
1933 at H57; see United States v. Reed, 476 F.2d 1145, 1150 (D.C. Cir. 1973) (en 

banc) (sentence vacated where judge made no reference to the finding required by 
section 5010(d); unamplified statement of decision not to commit under FYCA in
sufficient where imposition of adult sentence contrary to the recommendation sub
mitted pursuant to section 5010(e)).

To sentence under the Young Adult Offenders Act, which allows for sentencing 
defendants between the ages of 22 and 26 under the provisions of the Youth Cor
rections Act, the court must find that the defendant will benefit from the alternative 
treatment provided in the FYCA. 18 U.S.C. § 4209 (1970).

1934 — F.2d----(D.C. Cir. June 6, 1973) (Crim. No. 71-1352).
1935 Id. at — (Crim. No. 71-1352, at 5-18).
1936 See 18 U.S.C. § 5010(e) (1970); note 1929 supra.
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tives provided for in the Act.1937 Although Chief Judge Bazelon would 
not declare the reasons per se insufficient,1938 it appears from both 
Coe field and Tillman, that the District of Columbia Circuit may be 
expected to employ the greatest degree of scrutiny in reviewing a failure 
to sentence youth offenders to alternative treatment under the FYCA.1939 *

1937— F.2d at — (Crim. No. 71-1352, at 19); see 18 U.S.C. 5010(a)-(d) (1970).
1938 ------F.2d at----- (Crim. No. 71-1352, at 18-19).
1939 See United States v. Phillips, 479 F.2d 1200 (D.C. Cir. 1973) (only the excep

tional case justifies failure to sentence youth offenders under the Act). Three mem
bers of the District of Columbia Circuit disagree with the Tillman decision. Judge 
Tamm, dissenting as a member of the panel that decided the case, criticized Chief 
Judge Bazelon’s opinion for its usurpation of the district court’s sentencing function 
and its “presumption of appellate infallibility” in determining what is a proper sen
tence. ----F.2d at------(Crim. No. 71-1352, at 21-24) (Tamm, J., dissenting). Judges
Wilkey and MacKinnon objected to the denial of the motion for rehearing en banc 
on the basis of Judge Tamm’s dissent and upon the contention that the en banc de
cision in Coefield did not contemplate the result reached in Tillman. Id. at — (Wilkey 
& MacKinnon, JJ., objecting to denial of motion to rehear en banc).

1940476 F.2d 970 (3d Cir. 1973) (per curiam).
1941ZJ. at 972.
1942 Id. at 971.
1943473 F.2d 334 (4th Cir. 1973) (en banc).
!944 id. at 337 (dictum). The court remanded for sentencing reconsideration be

cause the district judge, stating that he construed initial consideration of the Act to 
be permissive, specifically disclaimed making any of the findings required under the 
Act. Id.

^45 Id.

Other circuits, however, have required considerably less articulation 
on the part of the sentencing judge concerning the sentencing procedures 
in the FYCA. In affirming the imposition of an adult sentence in Wil
liams v. United States™*** the Third Circuit specifically declined to ad
here to all the decisional criteria set out in Coefield and instead held that 
to support the imposition of an adult sentence, the record need only dem
onstrate the fact that the sentencing court made the requisite finding of 
“no benefit.” 1941 Consequently, the court accepted as sufficient the sen
tencing judge’s oral statement that he had given the sentence consider
able thought and had decided not to sentence the defendant under the 
Act.1942 * In Cox v. United States™** the Fourth Circuit, sitting en banc, 
indicated its inclination to imply the section 5010(d) “no benefit” find
ing from the record.1944 Chief Judge Haynesworth, speaking for the 
court, concluded that “in the absence of an explicit finding [that de
fendant would not benefit from FYCA sentencing], we would treat 
[the no-benefit finding] as implicit in the imposition of some other 
sentence conditionally authorized by 5010(d).” 1945 The approaches 
taken by the Third Circuit in Williams and by the Fourth Circuit in 
Cox are in sharp contrast to the District of Columbia Circuit’s con
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structive efforts in Coefield and Tillman to ensure a presumptive right 
to treatment under the Act.1940 * * * * * 1946

1940 See notes 1928-1939 supra and accompanying text; cj. United States v. Under
wood, 474 F.2d 1343 (4th Cir. 1973) (Crim. No. 72-1207, at 2) (unpublished opinion)
(per curiam) (remanded for resentencing where transcript indicated that district
court failed to make either explicit or implicit finding). See also United States v.
Levora,----F.2d------,---- (4th Cir. Dec. 11, 1972) (Crim. No. 72-1561, at 4-5) (per

curiam).
1947 Pub. L. No. 90-513, 84 Stat. 1236 (codified in scattered sections of 18, 19, 21,

26, 31, 40, 42, 49 U.S.C.).
1948 See, e.g., Bradley v. United States, 410 U.S. 605 (1973); United States v. Garcia,

— F.2d----(9th Cir. Apr. 5, 1973) (Crim. No. 72-3179) (per curiam); Taylor v.
United States, 471 F.2d 1121 (6th Cir. 1973) (per curiam); United States v. Fiore, 
467 F.2d 87 (2d Cir. 1972). Defendants prefer to be sentenced under the more lenient 
provisions of the new law. The older provisions set a minimum term of five years in 
prison for the first offense and a minimum of 10 years for a second offense. See Act 
of July 18, 1956, Pub. L. No. 84-728, § 105, 70 Stat. 567. There was no possibility of 
probation or parole. See Act of Nov. 8, 1966, Pub. L. No. 89-793, § 501, 80 Stat. 1149. 
The new provisions set no minimum term for either the first or subsequent offenses 
and probation is not precluded. See 21 U.S.C. § 841 (1970).

194í) See Comprehensive Drug Abuse Prevention and Control Act, Pub. L. No. 91- 
513, § 1103(a), 84 Stat. 1294 (1970).

1950 449 F.2d 103 (9th Cir. 1971).
1951 Id. at 105-06.
1952 Id. at 106.
1953 455 F.2d 1181 (1st Cir. 1972), aff'd, 410 U.S. 605 (1973).
1954 ----F.2d------(2d Cir. June 13, 1972) (Crim. No. 72-1135); see United States

v. DeSimone, 468 F.2d 1196 (2d Cir. 1972); United States v. Fiore, 467 F.2d 87 (2d 
Cir. 1972); United States v. Fiotto, 454 F.2d 252 (2d Cir. 1972).

1955 Bradley v. United States, 410 U.S. 605 (1973). Justice Douglas dissented, arguing 
strongly for a rule of lenity. Id. at 612-613 (Douglas, J., dissenting); of. Bell v. United 

Comprehensive Drug Abuse Prevention and Control Act. Nu
merous cases this term concerned the effect of the Comprehensive Drug 
Abuse Prevention and Control Act of 19 7 01947 on the sentencing alterna
tives available for a defendant who committed an offense prior to the 
Act’s effective date.1948 The litigation derived from the language of 
the Act’s savings clause which provided that the repeal should not 
affect “[p]rosecutions” for offenses committed prior to May 1, 19 7 2.1949 
The circuits differed in their understanding of the clause. In United 
States v. Stephens™5® the Ninth Circuit held that the savings clause did 
not apply to sentencing because prosecution ends with the judgment of 
conviction and does not include sentencing.1951 Thus, it ruled that after 
May 1, 1972, all defendants should be sentenced under the new lenient 
provisions.1952 1953 1954 1955 However, the First Circuit in United States v. Bradley™5* 
and the Second Circuit in United States v. Ross™54 disagreed with the 
Ninth Circuit. The split in the circuits was resolved by the Supreme 
Court in its affirmance of Bradley.™55 The Court held that the word
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“prosecution” meant the process beginning with the information or in
dictment and ending with sentencing.1956 Defendants who were not sen
tenced by May 1, 1971, thus are precluded from taking advantage of the 
more liberal penalty provisions of the new Act.

States, 349 U.S. 81, 83 (1955) (presupposition of the penal law against imposition of 
harsher penalty where law is ambiguous). See also United States v. Canty, 469 F.2d 
114, 126-27 (D.C. Cir. 1972); United States v. Butler, 462 F.2d 1195, 1198 (D.C. Cir. 
1972).

1956 410 U.S. at 609.
1957 28 U.S.C. § 1291 (1970).
1958 The 10-day limit applies to defendants. Where the Government has a right of 

appeal, rule 4(b) specifies a 30-day limit. Fed. R. App. P. 4(b); see 18 U.S.C. § 3731 
(1970).

1959  F.2d----(9th Cir. 1972) (Crim. No. 72-2441) (per curiam).
1960 Id.; see United States v. Robinson, 361 U.S. 220, 229 (1959). Rule 4(b) also provides 

that, upon a showing of excusable neglect, the district court may extend the time for 
filing a notice of appeal for a period not to exceed 30 days from the expiration of the 
time otherwise prescribed. See United States v. Wade, 467 F.2d 1226, 1228 (8th Cir. 
1972) (no abuse of discretion for district court to allow notice to be filed after 10-day 
period; district court’s extension of time implies finding of excusable neglect); United 
States v. Mathews, 462 F.2d 182, 183 (3d Cir. 1972) (10-day limit mandatory and juris
dictional absent finding of excusable neglect).

1961 See Virgin Islands v. Hamilton, 475 F.2d 529, 530 (3d Cir. 1973). See also Will 
v. United States, 389 U.S. 90, 96 (1967) (government appeal limited by Congress); 
DiBella v. United States, 369 U.S. 121, 130 (1962) (only Congress has power to expand 
government right to appeal).

1962 475 F.2d 529 (3d Cir. 1973).
1963 See 48 U.S.C. § 1612 (1970).
1964 475 F.2d at 530-31.

APPEAL RIGHTS

Jurisdiction. Federal circuit courts have jurisdiction over ap
peals from all final decisions of the federal district courts.1957 In accord
ance with rule 4(b) of the Federal Rules of Appellate Procedure, notice 
of appeal must be filed within 10 days of the entry of the judgment or 
order appealed.1958 In United States v. Vira Rivera1™* the Ninth Circuit, 
noting that compliance with rule 4(b) was mandatory and jurisdictional, 
dismissed the defendant’s appeal because notice of appeal was filed 11 
days after entry of the order of the district court.1960

Appeal by the Government from an adverse trial court verdict re
quires express statutory authority.1961 The Third Circuit in Virgin Islands 
v. Hamilton1™2 applied this rule to an attempted appeal of a judgment 
by a district court which, sitting as an appellate court pursuant to statu
tory authorization,1963 reversed a municipal court conviction.1964 In so 
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doing, the court held that the federal statute governing appeals does not 
authorize government appeal in a criminal case.1965

1965 Id. at 531; see 28 U.S.C. § 1291 (1970).
i960 is U.S.C. § 3731 (1970).
1967 See Omnibus Crime Control Act of 1970, Pub. L. No. 91-644, § 14(a), 84 Stat. 

1890 (1971), construed in United States v. Goldstein, 479 F.2d 1061, 1065 (2d Cir. 
1973), cert, denied, 42 U.S.L.W. 3199 (U.S. Oct. 9, 1973) (statute grants appellate juris
diction over dismissals of indictments brought after effective date). Prior to this amend
ment the Third Circuit declared that although the statute literally allowed appeals from 
a dismissal of indictment, Congress had failed to grant explicit jurisdiction for such 
appeals. See United States v. Pack, 247 F.2d 168, 170-71 (3d Cir. 1957), construing Act of 
June 25, 1948, ch. 645, 62 Stat. 844.

1968 464 F.2d 845 (2d Cir. 1972).
1969 Id. at 846.
1970 Act of June 25, 1948, ch. 645, 62 Stat. 844, as amended, Omnibus Crime Control 

Act of 1970, § 14(a), 18 U.S.C. § 3731 (1970).
1971 464 F.2d at 846-48; see note 1967 supra and accompanying text. See also United 

States v. Brewster, 408 U.S. 501, 506 (1972) (appeal lies from determination of consti
tutional invalidity based solely on facts alleged in indictment); United States v. 
Kelsey-Hayes Co., 476 F.2d 265, 267 (6th Cir. 1973) (appeal does not lie from dismissal 
relying on facts extraneous to indictment elicited from Government during course of 
discovery proceedings).

1972479 F.2d 1061 (2d Cir. 1973), cert, denied, 42 U.S.L.W. 3199 (U.S. Oct. 9, 1973).
1973 Id. at 1065.

Section 3731 of title 18 of the United States Code authorizes the Gov
ernment to appeal an order dismissing an indictment or information, as 
well as an order suppressing or excluding evidence or requiring the re
turn of seized property, unless reversal of the order would place a de
fendant in double jeopardy.1966 A recent amendment to this statute has 
broadened the scope of the government’s right to appeal such orders by 
giving literal effect to the language of the statute.1967 In United States 
v. Distefano1*™ where the Government sought to appeal an order dis
missing the indictment for unnecessary delay in prosecution,1969 the 
Second Circuit examined the statute in effect at the time of defendant’s 
indictment1970 and concluded that the pre-amended version of section 
3731 did not grant jurisdiction over the appeal of the dismissal of an in
dictment.1971

Dismissal of an indictment brought after the effective date of the cur
rent version of section 3731 was appealed successfully in United States 
v. Goldstein.1*12 Although the defendant argued that the amendment to 
section 3731 has reduced the scope of its predecessor by precluding ap
peal in cases where defendant pleads former jeopardy, the court ob
served that the very language of the statute dictated a liberal construc
tion and found no congressional intent to limit the scope of the prior 
statute which would have permitted an appeal.1973 On the merits, the 
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court reversed the district court’s dismissal of the indictment.1074 In 
United States v. Hill™™ the trial judge dismissed an indictment which 
charged the defendant with possession of obscene materials.1076 The 
Government sought a writ of mandamus directing the respondent judge 
to vacate the dismissal order.1077 The Ninth Circuit decided that the 
Government had no right to appeal under section 3731 because jeopardy 
had attached as a result of an evidentiary hearing.1078

1974 Id. Defendants were indicted and tried for violations of the internal revenue 
laws, but the prosecution resulted in a mistrial. Id. at 1062-64. The trial judge con
cluded that a retrial would place the defendants in double jeopardy. Id. at 1064. On 
appeal from the dismissal of indictment, defendants contested the court’s jurisdiction. 
The predecessor to section 3731 provided jurisdiction over an appeal “[fjrom the de
cision or judgment sustaining a motion in bar, when the defendant has not been put 
in jeopardy.” Act of June 25, 1948, ch. 645, 62 Stat. 845, as amended, Omnibus Crime 
Control Act of 1970, § 14(a), 18 U.S.C. § 3731 (1970). Because the current version of 
the statute contains no reference to “motions in bar” predicated upon a claim of 
jeopardy, the defendant contended that the Government could not appeal the dismissal 
of his indictment. 479 F.2d at 1064. Relying on United States v. ]orn, the Second Cir
cuit rejected the defendant’s argument. Id.; see United States v. Jorn, 400 U.S. 470 (1971). 
In conclusion, the court held that jeopardy had not attached in the earlier proceeding. 
479 F.2d at 1067-68.

1975 473 F.2d 759 (9th Cir. 1972).
1976 Id. at 760. After reviewing the materials the trial judge found they were not 

obscene as a matter of law. Id.
1977 Id.
1978 Id. at 761.
1979 461 F.2d 1095 (5th Cir. 1972) (per curiam).
1980 Id. at 1096.
1981 464 F.2d 1060 (3d Cir. 1972) (per curiam).
1982 Id. at 1062.
1983 Id. at 1063.
1984 28 U.S.C. § 1292(a)(1) (1970).
1985 464 F.2d at 1062. Denials of temporary restraining orders generally are not 

appeala^^e-

In United States v. Doucet™™ the Fifth Circuit held that refusal to 
dismiss an indictment is not appealable even though the trial court certi
fies the issue as a question of law, since there is no statutory authority 
for such interlocutory appeal in a criminal case.1080 Similarly, in United 
States v. Crusco,™81 when the defendant-appellant sought and was denied 
a permanent injunction against prosecution,1082 the Third Circuit held 
that the denial was not appealable.1083 Although federal statute permits 
an appeal from the denial of a motion for injunctive relief,1084 the court 
characterized the order sought as a temporary restraining order.1085 
Because a proper motion to dismiss the indictment was still available, 1974 1975 1976 1977 1978 1979 1980 1981 1982 1983 1984 1985 
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the court concluded that the issue remained before the district court 
and that appellate jurisdiction did not lie.1986

1986 Id. at 1063.
1987 ig U.S.C. § 3731 (1970). However, the defendant may not appeal denial of a 

motion to suppress. See DiBella v. United States, 369 U.S. 121, 124-31 (1962) (policy 
against piecemeal review); United States v. Smith, 463 F.2d 710, 712 (10th Cir. 1972) 
(denial of motion not a final order).

1988 465 F.2d 187 (8th Cir. 1972).
1989 The Government must file an affidavit certifying that the appeal is not taken 

to delay the proceedings and that the evidence has great importance to the case. 18 
U.S.C. § 3731 (1970).

1990 465 F.2d at 189.
1991 Id. at 189-90; see 18 U.S.C. § 3731 (1970). The court noted that the Federal 

Rules af Appelate Procedure state that steps other than filing the notice of appeal are 
necessary only to perfect the appeal, but are not time limited. 465 F.2d 190; see Fed. 
R. App- P. 3(a).

1992 Sec 465 F.2d at 190; accord, United States v. Welsch, 446 F.2d 220, 224 (10th 
Cir. 1971) (failure to file certificate within 30 days only an irregularity).

1993 465 F.2d at 190.
1994See United States v. Young, 471 F.2d 109, 112 (7th Cir. 1972), cert, denied, 412 

U.S. 929 (1973) (failure to object at trial to introduction of contested statements).
1995 471 F.2d 495 (7th Cir.), cert, denied, 412 U.S. 938 (1973).
1996 Id. at 498; see Fed. R. Crim. P. 12(b)(2) (failure to raise objection to defect in 

indictment before trial constitutes waiver).
1997475 F.2d 480 (10th Cir. 1973), cert, denied, 42 U.S.L.W. 3241 (U.S. Oct. 23, 1973).

Section 3731 also permits the Government to appeal an order sup
pressing evidence.1987 1988 The Eighth Circuit in United States v. Kleve™ss 
took jurisdiction of an appeal from an order suppressing evidence even 
though filing of the necessary affidavit1989 occurred 32 days after the 
notice of appeal was filed and 53 days after the order suppressing evi
dence.1990 The defendant argued that the 30-day limit which applies to 
the Government for filing notice of appeal also should apply to filing of 
the affidavit.1991 The court observed that section 3731 specifies no time 
limit for filing the affidavit1992 and directs liberal construction of its pro
visions, and thus concluded that the discretionary language of rule three 
of the Federal Rules of Appellate Procedure allows the court to take 
any action deemed appropriate regarding steps other than filing a notice 
of appeal.1993

Preservation and Waiver of Appeal Rights. Failure to contest
an issue at trial ordinarily precludes appeal from an adverse determination 
of that issue.1994 The Seventh Circuit found a waiver of the right to ap
peal in United States v. Gaus1™ where the indictment was not chal
lenged as duplicitous until after a guilty verdict was rendered.1996 * In 
United States v. Harding1™ the defendant stipulated at trial that materi
als involved in a charge of importation of obscene matter were indeed
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obscene.1"8 Consequently, the Tenth Circuit held that the defendant 
could not raise the issue of obscenity on appeal.19"

In United States v. Love2®®® the Fifth Circuit carved a narrow excep
tion to the waiver rule. On appeal, the defendant challenged the admis
sibility of the fruit of an unlawful search which was introduced at trial 
without objection by his counsel.* 1999 * 2001 Counsel for a codefendant unsuc
cessfully moved to suppress the evidence and later objected to its intro
duction at trial.2002 The Fifth Circuit concluded that defendant’s coun
sel did not intend to waive any constitutional right under these circum
stances but rather misconceived his client’s standing to move to suppress 
or object.2003 Thus, the court excused counsel’s failure to object since 
it would have been a “useless formality” to have joined in objection at 
trial.2004 Under similar circumstances, the Ninth Circuit in United States 
v. Jobnson2®®3 held that absent good cause for counsel’s failure to raise 
the issue at trial, the issue of suppression could not be raised for the first 
time on appeal.2006

19" Id. at 482.
1999 Id. at 484. The court noted that, while obscenity vel non is ordinarily a mixed 

question of fact and law, once stipulated to by the defendant, the issue could not be 
raised on appeal as a question of law. Id.

2000472 F.2d 490 (5th Cir. 1973).
2001 Id. at 491. The defendants, following detention for a traffic violation, had been 

searched because their descriptions matched those of persons allegedly in flight as 
fugitives. Counterfeit money found during the search was the basis for the conviction. 
Id. at 497-504.

2002 Id. at 492-93.
2003 Id. at 496. If charged with a possessory crime, one need not allege possession 

of the article to have standing for a motion to suppress. See Jones v. United States, 
362 U.S. 257, 264 (1960).

2004 472 F.2d at 496.
2005 469 F.2d 281 (9th Cir. 1972).
2006 Id. at 283.
2oo"See Torres v. United States, 469 F.2d 651, 652 (9th Cir. 1972) (per curiam) 

(valid waiver even though trial court advised defendant of right to appeal in absence 
of defendant’s counsel); Bartley v. Kentucky, 462 F.2d 610, 611 (6th Cir.) (per 
curiam), cert, denied, 409 U.S. 1062 (1972) (voluntary and knowing waiver). See also 
United States v. Venable, 474 F.2d 1398 (5th Cir. 1973) (per curiam) (defendant failed 
to raise any appealable issues in response to counsel’s motion to withdraw).

2008474 F.2d 1254 (6th Cir. 1973) (per curiam).
2009 Id. at 1255-56. The state argued that the district court failed to inquire whether

The defendant’s awareness of his right to appeal, coupled with failure 
to appeal in timely fashion, precludes any later attempt to obtain ap
pellate review.2007 Thus, in Lovelace v. Haskins2®®* where an indigent 
defendant’s counsel failed to afford him timely notice of his right to ap
peal, the Sixth Circuit concluded that equal protection of the law re
quired automatic issuance of a writ of habeas corpus.2009
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Nerw Trial. Motions for a new trial based upon newly dis
covered evidence are not favored by the courts.2010 The movant must 
satisfy the court that the evidence has been discovered since the trial, 
that lack of diligence did not prevent its earlier discovery,2011 that the 
evidence is so material that a different verdict probably would result, 
and that the evidence is not merely cumulative or valuable for impeach
ment purposes.2012 The appellate inquiry focuses on whether the trial 
court abused its discretion in denying a motion for a new trial.2013 In 
United States v. Harris2®11 the Tenth Circuit reversed the district court’s 
determination that the newly discovered evidence was merely cumulative 
and useful for impeachment because exceptional circumstances made 
apparent the potential impact of the evidence on the trial result.2015 The 
defendants asserted that the testimony of a codefendant was subject to 
impeachment because, unknown to the defendants at the time of the 
trial, he had accepted a plea bargain which included dropping several 
serious criminal charges.2016 2017

the defendant could present a meritorious claim to the state appellate court should the 
writ be granted. Id. at 1255. The court declared that to require an indigent defendant 
to justify the issuance of a writ—which would entitle him to the direct appeal which 
he was unjustly denied—ran afoul of the equal protection guarantee of Douglas v. 
California. Id. at 1255-56; see Douglas v. California, 372 U.S. 353, 356 (1962). See also 
Davis v. United States, 464 F.2d 1009 (6th Cir. 1972) (defendant not advised of appeal 
right by trial court at sentencing nor by counsel who immediately withdrew; knowl
edge may not be inferred from prior criminal experience); United States ex rel. Caruth 
v. LaVallee, 464 F.2d 449 (2d Cir. 1972) (defendant pled guilty to murder; not in
formed of right to appeal).

20102 C. Wright, supra note 567, § 557 at 515.
2011 See United States v. Rachal, 473 F.2d 1338, 1344 (5th Cir.), cert, denied, 412 U.S. 

927 (1973) (motion denied where corporate records offered as new evidence could have 
been obtained for trial).

2012 See United States v. Curran, 465 F.2d 260, 264 (7th Cir. 1972). See also United 
States v. Carey, 475 F.2d 1019, 1021 (9th Cir. 1973) (per curiam) (evidence cumulative 
and impeaching and not likely to produce acquittal).

201.3 See, e.g., United States v. Driver, 466 F.2d 496 (5th Cir. 1972), cert, denied, 409 
U.S. 1127 (1973) (no abuse of discretion in denying motion); United States v. Curran, 
465 F.2d 260, 262 (7th Cir. 1972) (question is whether trial court abused its discretion); 
United States v. Littlepage, 465 F.2d 63 (5th Cir. 1972) (per curiam) (no abuse of 
discretion since newly discovered evidence cumulative).

2014 462 F.2d 1033 (10th Cir. 1972).
2015/T at 1035.
201G Id. at 1034; see Giglio v. United States, 405 U.S. 150 (1972) (motion granted 

where Government failed to disclose alleged promise of immunity).
2017 465 F.2d 260 (7th Cir. 1972).

The materiality of newly discovered evidence hinges upon whether 
it is probable that a different result would obtain at a new trial. In United 
States v. Curran2®11 the Seventh Circuit declined to apply a less stringent 
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standard—whether evidence “might” have produced a different result.2018 
According to the affidavit of the witness to be produced, the newly 
discovered evidence was testimony which would negate the guilt of 
the defendant.2019 Nevertheless, the court declined to speculate regard
ing the substance of the testimony and, on the basis of the affidavit, 
concluded that a different result was not probable.2020 In United States 
v. Becker2®21 an allegation of perjurious testimony was the basis for a 
motion for a new trial. In affirming a denial of the motion, the Seventh 
Circuit relied on Larrison v. United States2®22 to establish the proper 
test: whether the testimony of a material witness was false, whether 
defendant was surprised by and unable to counter the testimony at 
trial, and whether the jury might have reached a different result absent 
that testimony.2023 In United States v. Diaz-Rodriguez2®24 the appellant 
alleged that the Government suppressed evidence favorable to his 
case.2025 The Ninth Circuit required that the undisclosed evidence be so 
critical that its absence prevented the defendant from receiving a fair 
trial2026 and held that since the evidence was unlikely to alter the verdict, 
the new trial motion should be denied.2027

2018 Id. at 265.
2019 Id. at 261.
2020 id. at 263-65; cf. United States v. Clay, 476 F.2d 1211, 1215-16 (9th Cir. 1973) 

(different result not probable where affidavit of codefendant showed only cumulative 
evidence, tending to incriminate).

2021 466 F.2d 886 (7th Cir. 1972), cert, denied, 409 U.S. 1109 (1973).
2022 24 F.2d 82 (7th Cir. 1928).
2023 466 F.2d at 889.
2024 478 F.2d 1005 (9th Cir. 1973) (per curiam).
2025 Id. at 1007.
2026Id.; see Brady v. Maryland, 373 U.S. 83, 87 (1963) (prosecutorial suppression of 

evidence favorable to the accused violates due process if the evidence is material to 
guilt or punishment, irrespective of the good or bad faith of the prosecution).

2027 478 F.2d at 1008.
2028 See United States v. Rosenthal, 470 F.2d 837, 843 (2d Cir. 1972), cert, denied, 

412 U.S. 909 (1973); Fed. R. Crim. P. 52(b). The plain error rule was applied in sev
eral cases this term. See, e.g., United States v. Billingsley, 474 F.2d 63, 66 (6th Cir. 
1973), cert, denied, 42 U.S.L.W. 3194 (U.S. Oct. 9, 1973) (omission of instruction not 
plain error if instructions which were given adequately protect defendant); United 
States v. Collins, 472 F.2d 1017, 1019 (5th Cir. 1973) (failure to instruct jury about 

PLAIN AND HARMLESS ERROR

Plain Error. An error occurring at trial may be cognizable on
appeal as plain error, even though not objected to at trial, if the error 
affects substantial rights of the parties.2028 Moreover, plain error results 
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if the court is in doubt that an error could have been cured by mere 
correction by counsel or by an instruction from the court.2020

addict-informer’s suspect nature not plain error); United States v. Gray, 468 F.2d 257, 
261 (3d Cir. 1972) (en banc) (prosecutor’s reference to defendant’s murder of wife 
constitutes plain error; federal agent’s testimony that defendant was incarcerated when 
handwriting exemplars were obtained held plain error); United States v. Wright, 466 
F.2d 1256, 1259 (2d Cir. 1972), cert, denied, 410 U.S. 916 (1973) (unconstitutionality 
of wiretap statute not sufficiently clear to warrant finding of plain error); United 
States v. Caruso, 465 F.2d 1369, 1372 (2d Cir. 1972) (introduction of hearsay evidence 
not plain error); United States v. McGee, 464 F.2d 542, 543 (5th Cir.) (per curiam), 
cert, denied, 409 U.S. 989 (1972) (claim of no probable cause to arrest not plain error 
where trial record establishes the contrary). See generally Circuits Note: 1911-1972 
Term 503-06.

2029 United States v. Garber, 471 F.2d 212, 217 (5th Cir. 1972) (prosecutor’s com
ment to jury that prior convictions evidenced defendant’s criminal predisposition was 
plain error).

2030 See, e.g., United States v. Billingsley, 474 F.2d 63, 65-66 (6th Cir. 1973), cert, 
denied, 42 U.S.L.W. 3194 (U.S. Oct. 9, 1973) (failure to give cautionary instruction 
regarding use of reputation evidence not plain error); United States v. Garber, 471 
F.2d 212, 217 (5th Cir. 1972) (prior convictions for same offense employed to show 
propensity to commit particular crime held plain error); United States v. Gray, 468 
F.2d 257, 261 (3d Cir. 1972) (en banc) (assertion in bank robbery case that defendant 
killed his wife held plain error).

2031 467 F.2d 1226 (8th Cir. 1972).
2032 id. at 1228.
2033 id. at 1229. Unaccountably, the appeals court did not have the trial record of 

admitted evidence. Id. at 1230 (Ross, J., dissenting). The majority opinion made no 
attempt to consider whether the prejudicial effect of the statement might have out
weighed the evidence of guilt. The dissent urged a new trial because the error could 
not be deemed harmless. Id. at 1230 (Ross, J., dissenting).

2034 See notes 1574-1684 supra and accompanying text.
2035 461 F.2d 912 (6th Cir. 1972).
2036 at 921.

Whether an error is prejudicial enough to constitute plain error is a 
factual determination. For example, improper reference to the defend
ant’s prior, prejudicial behavior may be plain error.2029 2030 2031 In United States 
v. Wade2081 during the voir dire examination for a bank robbery trial, 
a prospective juror asserted that one of the defendants had shot her 
son.2032 The Eighth Circuit stated that the trial court did not abuse its 
discretion in denying a mistrial motion and held that the trial court’s 
reiteration of a cautionary instruction at the close of all the evidence did 
not amount to plain error.2033

Jury instructions which improperly define an essential element of the 
charge or which omit such an element are plain error.2034 Thus, in United 
States v. Bryant2^ the Sixth Circuit held that failure to charge that “aid
ing and abetting” includes the element of specific intent requires a new 
trial.2036
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Harmless Error. Error at trial which does not rise to the level of
plain error requires reversal unless it is found to be harmless. An error, 
if nonconstitutional, is considered harmless if “the judgment was not 
substantially swayed by the error.” 2037 2038 If, however, the error is of con
stitutional dimension, the Supreme Court’s decision in Chapman v. 
California2088 requires the court to determine beyond a reasonable doubt 
that the error did not contribute to the verdict.2039

2037 Rotteakos v. United States, 328 U.S. 750, 764-65 (1946) (evidence of multiple 
conspiracies in prosecution for single conspiracy not harmless error); see, e.g., United 
States v. Lewis, 482 F.2d 632, 646-47 (D.C. Cir. 1973) (harmless error where trial 
court ruled prosecutor could question character witness about knowledge of de
fendant’s narcotics arrest); United States v. Caruso, 465 F.2d 1369, 1372 (2d Cir. 1972) 
(introduction of hearsay evidence held harmless error where evidence was already 
before jury); United States v. Yow, 465 F.2d 1328, 1332 (8th Cir. 1972) (admission 
of hearsay not harmless error); United States v. Ratner, 464 F.2d 169, 173 (5th Cir. 
1972) (testimony in counterfeiting trial that defendant was parole violator held not 
harmless error); United States v. Holley, 463 F.2d 634, 638 (5th Cir. 1972) (violation 
of best evidence rule held harmless error); United States v. O’Dell, 462 F.2d 224, 233 
(6th Cir. 1972) (charge to jury that improperly defined violation of due process held 
not harmless error); United States v. Carney, 461 F.2d 465, 467 (3d Cir. 1972) (per 
curiam) (testimony in forged securities trial that defendant attempted to murder 
witness and his family held not harmless error).

2038 386 U.S. 18 (1967).
2039 Id. at 24.
2040 Sec Milton v. Wainwright, 407 U.S. 371, 372 (1972) (overwhelming evidence in 

addition to challenged testimony); Schneble v. Florida, 405 U.S. 427, 432 (1972) 
(state’s case not significantly less persuasive if improper evidence excluded); Harrington 
v. California, 395 U.S. 250, 254 (1969) (untainted evidence overwhelming).

2041 395 U.S. 250 (1969).
2042 Id. at 254.
2043 See Phillips v. Hocker, 473 F.2d 395, 398, 400 (9th Cir.), cert, denied, 411 U.S. 

939 (1973) (improper burden of proof instruction held harmless error); United States 
v. Pacelli, 470 F.2d 67, 70 (2d Cir. 1972), cert, denied, 410 U.S. 983 (1973) (failure to 
give proper limiting instructions held harmless); United States v. Binger, 469 F.2d 
275, 276 (9th Cir. 1972) (failure to give cautionary instruction held harmless).

2044 See United States ex rel. Macon v. Yeager, 476 F.2d 613, 616-17 (3d Cir. 1973) 
(remark implying guilt because defendant consulted an attorney held not harmless 
in absence of overwhelming other evidence to convict); United States v. McCarthy, 
473 F.2d 300, 304-05 (2d Cir. 1972) (comment on defendant’s failure to display tattoo 
held harmless error); United States v. Iacovetti, 466 F.2d 1147, 1152 (5th Cir. 1972), 

Subsequent Supreme Court cases have modified the Chapman test by 
permitting courts to consider the entire body of evidence to determine 
whether the error affected the result.2040 The Court in Harrington v. 
California2041 held that under Chapman, the appellate court could affirm 
a conviction if the untainted evidence was so overwhelming that the 
error was harmless beyond a reasonable doubt.2042 Courts this term have 
applied the reasoning of Chapman and Harrington to alleged errors 
concerning jury instructions,2043 prosecutorial misconduct,2044 remarks 
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by the trial judge,2045 rulings on admissibility of evidence or testi
mony,2046 and other types of trial prejudice.2047

cert, denied, 410 U.S. 908 (1973) (use at trial of prosecutor’s grand jury remarks held 
harmless).

2045 See United States v. Esse, 468 F.2d 1070, 1071 (5th Cir. 1972) (per curiam) 
(remark by trial judge regarding defendant not taking stand held harmless).
2046United States v. James, 473 F.2d 115, 117 (D.C. Cir. 1972) (admission of 

tainted evidence held harmless); United States v. King, 472 F.2d 1, 11 (9th Cir. 1972) 
(admission of scraps recovered from trash held harmless); United States v. Bambulas, 
471 F.2d 501, 505 (7th Cir. 1972) (exclusion of question, if error, was harmless); 
United States v. Miramon, 470 F.2d 1362, 1363 (9th Cir. 1972) (per curiam), cert, denied, 
411 U.S. 934 (1973) (illegal search held harmless); United States v. Mancino, 468 F.2d 
1350, 1352 (8th Cir. 1972) (admission of hearsay held harmless); Yarnal v. Brierley, 
468 F.2d 816, 817-18 (3d Cir. 1972), cert, denied, 410 U.S. 940 (1973) (testimony 
about statements and acts of defendant not warned of his rights held harmless); 
Hoover v. Beto, 467 F.2d 516, 537-38 (5th Cir.) (en banc), cert, denied, 409 U.S. 1086 
(1972) (error, if any, in use of codefendant’s confession held harmless); United States 
v. Steed, 465 F.2d 1310, 1319 (9th Cir.), cert, denied, 409 U.S. 1078 (1972) (admission 
of non-testifying codefendant’s confession held harmless error); United States v. 
Scheffer, 463 F.2d 567, 575 (5th Cir. 1972) (fruit of illegal search and seizure held not 
harmless error); United States ex rel. Dudley v. Brantley, 461 F.2d 653, 654-55 (7th Cir.) 
(per curiam), cert, denied, 409 U.S. 978 (1972) (use of evidence discovered as result of 
statement made without proper warning held harmless); Martinez v. Turner, 461 F.2d 
261, 265 (10th Cir. 1972) (suggestive lineup and illegally seized clothing not harmless).

2047 See Thomas v. Beto, 474 F.2d 981, 983 (5th Cir. 1973) (trial of defendant in 
prison garb held harmless).

2048 28 U.S.C. § 2255 (1970).
2049 See Schlanger v. Seamans, 401 U.S. 487, 489-90 & n.3 (1971); 28 U.S.C. § 2241 

(1970); C. Wright, supra note 567, § 591 (1969).
2050 Ahrens v. Clark, 335 U.S. 188, 193 (1948) (both habeas petitioners and their 

custodians must be present in the same federal district in which the petitioners apply 
for relief); 28 U.S.C. § 2241 (a) (district court judges may grant writ within their 
respective jurisdictions); see United States v. Wilson, 471 F.2d 1072, 1080-81 (D.C. 
Cir. 1972), cert, denied, 410 U.S. 957 (1973) (attack on confinement on eighth amend
ment grounds must be made in district of incarceration). But cf. Braden v. 30th 
Judicial Circuit, 410 U.S. 484, 494-500 (1973) (Ahrens not controlling where prisoner 
challenges detainer issued by another state).

FEDERAL HABEAS CORPUS

Jurisdiction and Venue. A petitioner challenging federal im
prisonment through a motion attacking sentence must apply for relief 
to the district court that entered the judgment against him.2048 A motion 
attacking sentence under section 2255 of title 28 of the United States 
Code is distinguishable from the traditional writ of habeas corpus2049 
which, until recently, could be brought only in the district where the 
petitioner was detained.2050 The writ of habeas corpus is not available 
to a federal prisoner if he has failed to apply to the sentencing court for 
relief by section 2255 motion or if his motion has been denied, unless the 
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court has determined that a remedy by motion is “inadequate or inef
fective” to test the legality of detention.2051 However, mere denial of a 
section 2255 motion is not sufficient to establish that the motion is “in
adequate or ineffective.” Accordingly, the Ninth Circuit denied habeas 
relief to a federal prisoner whose section 2255 motion already had been 
dismissed and held that the prisoner’s only remedy was to resubmit a 
motion to the sentencing court.2052

2051 28 U.S.C. § 2255 (1970).
2052 Boyden v. United States, 463 F.2d 229, 230-31 (9th Cir. 1972) (per curiam).
2053 464 F.2d 1108 (9th Cir. 1972).
2054 /¿f. at 1111; see 28 U.S.C. § 2241 (1970).
2055 464 F.2d at 1111.
2056 Gareau v. United States, 474 F.2d 24, 25 (6th Cir. 1973) (per curiam).
2057 Correa-Negron v. United States, 473 F.2d 684, 685 (5th Cir. 1973); see 28 

U.S.C. § 2255 (1970).
2058 See 28 U.S.C. § 2241 (a) (1970). But a state prisoner may petition in either the 

federal district where he is confined or in the district where he was convicted, if 
both are in the same state. Id. § 2241 (d).

2059 335 U.S. 188 (1948).
2060 Id. at 193.

2061 406 U.S. 341 (1972).

Without deciding the applicability of a section 2255 motion to an 
attack on prison conditions, the Ninth Circuit in Mead v. Parker2™* 
permitted 27 federal prisoners to use the habeas writ to challenge the 
conditions of their confinement.2054 The court held that to require each 
of the plaintiffs to file their motions in different districts would render 
the section 2255 remedy inadequate and ineffective.2055

The Sixth Circuit this term held that when an earlier federal convic
tion for which a petitioner is no longer in custody prevents his release 
on parole from a state sentence, he may seek a writ of coram nobis in 
the federal district court that convicted him.2056 But the Fifth Circuit 
held that when a second federal sentence has been enhanced because of 
an earlier federal conviction which the prisoner alleges to be invalid, 
the petitioner must file a motion attacking the second sentence under 
section 2255.2057

Petitioners who are not imprisoned under federal convictions may seek 
habeas corpus relief through a district judge’s power to grant the writ 
“within their respective jurisdictions.” 2058 Although the Supreme Court 
in Ahrens v. Clark2™* held that both habeas petitioners and their cus
todians must be present in the same federal district in which the petition
ers apply for relief,2060 2061 later decisions have eroded this requirement. 
Thus, in Strait v. Laird2™1 the Supreme Court held that a reservist could 
file a petition for release against his commanding officer in a California 
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district court, although the officer’s residence and the petitioner’s mili
tary records were in Indiana.2062 The Court reasoned that since the peti
tioner was a California resident and his reserve activity had been in that 
state under the command of local officers, only in California did he have 
any “meaningful contact” with the Army.2063 Therefore, the command
ing officer was sufficiently “present” in the state to confer jurisdiction.2064

2062 /^. at 343.
2063

~WAld.; see International Shoe Co. v. Washington, 326 U.S. 310 (1945). A significant 
factor in Strait was the inconvenience of litigating elsewhere. 406 U.S. at 345. In 
Schlanger v. Seamans the Court had denied habeas jurisdiction where petitioner at
tended a military program at a state university and the respondent-custodian had no 
contact with the forum jurisdiction. 401 U.S. 487, 491-92 (1971). The Strait Court 
distinguished Schlanger because in the latter case the petitioner had no supervising 
officer in the district. 406 U.S. at 342-44.

Courts of appeals this term also have applied the “meaningful contact” test. See, e.g., 
Sutton v. Laird, 468 F.2d 1376, 1372 (10th Cir. 1972) (per curiam) (jurisdiction con
ferred on district court where petitioner was physically present, although Army had 
ordered petitioner’s transfer); Hoover v. Kern, 466 F.2d 543, 544-45 (5th Cir. 1972) 
(presence of personnel who arrested and incarcerated petitioner sufficient contact to 
support jurisdiction); United States ex rel. Anacker v. Sparrow, 463 F.2d 1215, 1216 
(7th Cir. 1972) (per curiam) (residency of petitioner without more insufficient); 
Jensen v. Rice, 461 F.2d 1118, 1119 (9th Cir. 1972) (per curiam) (jurisdiction proper 
in district of commander’s residence).

2065410 U.S. 484 (1973).
2066 at 495-500. The petitioner was serving a sentence in an Alabama state prison 

and sought habeas relief in the District Court for the Western District of Kentucky 
to compel Kentucky to try him under a three-year-old indictment. Id. at 485.

2067 Id. at 494-95. A Kentucky forum appeared more convenient than an Alabama 
forum for litigating the issue of speedy trial in a Kentucky criminal case. See id. at 
493-94.

2068 id. at 500. The Court suggested that the federal court in the district of confine
ment might have concurrent jurisdiction; thus, if a petition is filed before such a 
court, venue could be transferred to the district from which the detainer was issued. 
Id. at 499 n.15; see Reed v. Henderson, 463 F.2d 485, 487 (5th Cir. 1972) (concurrent 
jurisdiction); 28 U.S.C. § 1404(a) (1970). Transfer generally will not be possible,
however, since there ordinarily will be no personal jurisdiction in the district of 
confinement over state officials who file the detainer. See Word v. North Carolina, 
406 F.2d 352, 357 (4th Cir. 1969); cf. Dillworth v. Barker, 465 F.2d 1338, 1341 (5th 

In Braden v. 30th Judicial Circuit2™* the Supreme Court, substituting 
a convenient forum test for the requirement that the prisoner file his 
petition in the district of incarceration, held that Ahrens is not control
ling when a state prisoner seeks to challenge a detainer lodged against 
him from another state.2066 The Court reasoned that the writ of habeas 
corpus affects the custodian rather than the prisoner,2067 and, because 
the petitioner’s custodian was the Kentucky official who had issued the 
detainer, the Court concluded that the Kentucky district court had jur
isdiction even in the petitioner’s absence.2068 In a decision that partially 
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anticipated Braden, the Fifth Circuit this term held that federal district 
courts in both Connecticut and Georgia had jurisdiction to hear the 
challenge of a federal prisoner in Georgia to a detainer lodged against 
him based upon a conviction in a Connecticut state court.2069 However, 
invoking the doctrine of ]orum non conveniens, the Fifth Circuit de
clined to exercise jurisdiction.2070 2071

Cir. 1972). Thus, if the petitioner chooses to sue in the district of confinement, he 
must name as respondent his warden who could not obtain a transfer of venue to the 
detainer state, since he would not be amenable to process in the state where the 
detainer was filed. See Hoffman v. Blaski, 363 U.S. 335, 343-44 (I960); Shutte v. 
Armco Steel Corp., 431 F.2d 22, 24 (3d Cir.), cert, denied, 401 U.S. 910 (1970); 28 
U.S.C. § 1404(a) (1970). Arguably, the mere filing of a detainer might constitute con
tacts with the district of confinement sufficient to submit the officials lodging the 
detainer to personal jurisdiction. Cf. Strait v. Laird, 406 U.S. 341, 343-45 (1972).

2069 Reed v. Henderson, 463 F.2d 485, 487 (5th Cir. 1972).
2{i"()ld. Nevertheless, as a practical matter, there may be no alternative forum in 

which petitioner’s warden could be sued. The court declared that if a federal court 
in Connecticut subsequently declined to exercise jurisdiction, the petitioner could 
seek the writ from the Supreme Court. Id.; see 28 U.S.C. § 2241 (a) (1970). In a similar 
case, the Fifth Circuit found that federal district courts in Florida and South Dakota 
had concurrent jurisdiction to hear a parolee’s challenge to his South Dakota state 
conviction, when he was supervised by Florida parole personnel under an out-of-state 
parolee supervision agreement. Dillworth v. Barker, 465 F.2d 1338, 1340-41 (5th Cir. 
1972). But the Fifth Circuit again dismissed the petition filed in Florida on grounds 
of jorum non conveniens but without prejudice to reapplication if the court in South 
Dakota declined jurisdiction. Id. at 1341.

2071 ------F.2d----- (9th Cir. Feb. 1, 1973) (Civil No. 72-1341).
2072 ¡a. at----(Civil No. 72-1341, at 1).
2073 id.; see 28 U.S.C. § 1404(a) (1970).
2074 ------F.2d at----- (Civil No. 72-1341, at 2).
2075 id. While this reasoning is contrary to the holding of Braden, that case would 

not compel a contrary result. Although the central issue in the prisoner’s petition was 
the validity of the Arizona conviction, the object of his attack was the California 
sentence. Id. His custodian was therefore in California, and the Ninth Circuit was 
correct in ruling that Arizona was the wrong forum in which to litigate the validity 
of an Arizona conviction. Id. Since Braden would allow a habeas attack directly on 
the Arizona conviction in federal court in Arizona, Boag could have sought that

Forum problems also arise when a prisoner seeks to challenge a sen
tence that has been enhanced because of subsequent conviction. In Boag 
v. Craven2011 a California prisoner was transferred to Arizona, where he 
was tried and convicted for a state offense. He then returned to Cali
fornia, and his California sentence was enhanced because of the Arizona 
conviction.2072 He initially sought federal habeas corpus relief from this 
enhancement by challenging the validity of the Arizona conviction2073 
in the California district court which then transferred the case to the 
Arizona district.2074 The Ninth Circuit held that the Arizona court was 
without jurisdiction, since the actual presence of both prisoner and cus
todian is necessary to confer habeas jurisdiction.2075
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Enlargement. Enlargement is release pending the outcome of a
petition for habeas corpus.2070 * * * * * 2076 A federal court entertaining a habeas 
corpus petition has power to release the petitioner with surety or on his 
own recognizance pending outcome of the proceeding.2077 However, 
when the petitioner has been found guilty by a court of law, the pre
sumption of innocence no longer obtains, and enlargement will be al
lowed only under exceptional circumstances.2078 2079 When the petitioner 
is a state prisoner, the principles of comity dictate that the federal court 
should act cautiously.2070

remedy before attacking his California sentence. See notes 2065-2068 supra and ac
companying text. However, if a petitioner has served all his state conviction sentence
and this conviction becomes the basis for a subsequent enhanced sentence for a
conviction in another state, he will be unable to litigate the validity of the first con
viction in the first state. Because he has served his first sentence, he is no longer
under custody from the first conviction and has no custodian in the first state. Cf. 
United States v. Morgan, 346 U.S. 502 (1954).

2076 See Supreme Court Rule 49(2); Fed. R. App. P. 23(b).
2077 Johnston v. Marsh, 227 F.2d 528, 531 (3d Cir. 1955).
2078 Glynn v. Donnelly, 470 F.2d 95, 96 (1st Cir. 1972).
2079 AL at 98; cf. Parker v. Texas, 464 F.2d 572 (5th Cir. 1972) (per curiam) (re

lease denied to habeas petitioner who had failed to meet exhaustion requirements).
2080 Glynn v. Donnelly, 470 F.2d 95, 96-97 & n.l (1st Cir. 1972); Woodcock v. 

Donnelly, 470 F.2d 93 (1st Cir. 1972) (per curiam).
2081 Glynn v. Donnelly, 470 F.2d 95, 97 (1st Cir. 1972).
2082 United States ex rel. Thomas v. New Jersey, 472 F.2d 735, 743 (3d Cir. 1973), 

cert, denied, 42 U.S.L.W. 3199 (U.S. Oct. 9, 1973); see Supreme Court Rule 49(3); 
Fed. R. App. P. 23 (c).

2083 28 U.S.C. §§ 2241(c)(3), 2254(a), 2255 (1970). The cognizable issues in a fed
eral habeas corpus proceeding are limited by a former adjudication on the merits of 
an appeal to the Supreme Court of the United States. Id. § 2244(c). In Neil v. Biggers 
the Supreme Court held this term that an affirmance of a conviction by an equally 
divided Court does not bar a federal court from reaching the merits in a subsequent 
petition based on the same grounds. 409 U.S. 188, 192 (1972). See also 28 U.S.C. 
§ 2244(a) (1970) (bar to subsequent petition on factual issues that were decided or 
could have been decided on previous petition).

The First Circuit examined whether a denial of enlargement pending 
a habeas hearing is appealable.2080 The court held that regardless of 
whether the denial is appealable or may be attacked only by a writ of 
mandamus, the petitioners would carry the same “exceptional burden” 
to justify enlargement.2081 Where a habeas petition is granted by the 
district court, however, there is a strong presumption that the petitioner 
should not remain in state custody.2082

Issues Cognizable. A state or federal prisoner may seek post
conviction relief through federal habeas corpus or a motion attacking 
sentence if his conviction or sentence violates the Constitution, laws, or 
treaties of the United States.2083 In light of the Supreme Court’s broad 
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reading of this grant of power,2084 federal appellate courts have held that 
an indigent petitioner may be issued the writ without showing a meritor
ious claim if his court-appointed counsel failed to afford him timely 
notice of his right to appeal,2085 if his conviction rests on evidence that 
was the fruit of illegal arrest,2086 or if members of his race were excluded 
from the grand jury that indicted him.2087 In Wilbur v. Mullaney2088 
the First Circuit held that a state prisoner could seek federal habeas relief 
to challenge the construction state courts had placed upon state statutes 
when the state court’s construction was “totally unsupportable” and in
fringed upon the prisoner’s constitutional right to be convicted only if 
proven guilty beyond a reasonable doubt.2089 However, an inconsistent 
jury verdict or the sufficiency of the evidence against a petitioner are 
not cognizable in a habeas corpus proceeding2090 unless due process of 
law is violated.2091

2084 See Kaufman v. United States, 394 U.S. 217, 223 (1969) (exclusionary rule vio
lations raised by federal prisoners are cognizable on habeas corpus). Unconstitutional 
conditions of internment, though based on valid sentences, also may be challenged 
through habeas corpus. See Wilwording v. Swenson, 404 U.S. 249, 251 (1971) (per 
curiam). Similarly, prisoners may seek habeas relief to challenge conditions of imprison
ment that deny them federal statutory rights. Cf. Johnson v. Avery, 393 U.S. 483, 484 
(1969).

2085 Lovelace v. Haskins, 474 F.2d 1254, 1255 (6th Cir. 1973) (per curiam).
2086 Duhart v. United States, 476 F.2d 597 (6th Cir. 1973) (per curiam). But cf. 

United States v. James, F.2d , (D.C. Cir. Nov. 13, 1972) (Civil No. 71-1 
43, at 3) (declining to rule whether Kaufman retroactive, since error if any harmless); 
United States ex rel. Johnson v. Illinois, 469 F.2d 1297, 1299 (7th Cir. 1972) (waiver 
of exclusionary rule issue possible by deliberate failure to object).

2087 Gibson v. Blair, 467 F.2d 842, 843-44 (5th Cir. 1972).
2088473 F.2d 943 (1st Cir. 1973), petition for cert, filed, 41 U.S.L.W. 3596 (U.S. 

Apr. 26, 1973) (No. 72-1462).
2089 id. at 945. See also United States ex rel. Macon v. Yeager, 476 F.2d 613, 616-17 

(3d Cir. 1973) (prosecutor’s summation, implying guilt from defendant’s consultation 
witl lawyer, grounds for granting writ); Johnson v. Arizona, 462 F.2d 1352, 1354 
(9th Cir. 1972) (state court decision invalidating life sentences and applied retro
actively, but not to petitioner, may create equal protection issue).

2090 See Henzel v. Florida, 475 F.2d 1271 (5th Cir. 1973) (per curiam) (inconsistent
jury verdict); Jones v. Swenson,----F.2d----- ,---- (8th Cir. Nov. 9, 1972) (Civil No.
72-1190, at 2-3) (trial court’s denial of motion for continuance does not create consti
tutional issue); Hayter v. United States, — F.2d----(9th Cir. Oct. 5, 1972) (Civil
No. 72-1498) (per curiam) (issues of admissibility and sufficiency of evidence not 
cognizable in proceeding by federal prisoner); Colbroth v. Wainwright, 466 F.2d 1193 
(5th Cir. 1972) (per curiam) (sufficiency of evidence).

2091 See Thompson v. Louisville, 362 U.S. 199, 206 (1960) (when conviction rests 
on no evidence, due process of law is denied). See also United States ex rel. Payton 
v. Rundle, 472 F.2d 36, 40 (3d Cir. 1972) (standard for finding waiver of state- 
created right is issue of state law, unless due process denied).

2092 4H U.S. 475 (1973).

The Supreme Court in Preiser v. Rodríguez2092 determined that a 



1973] Circuit Note: Criminal 677

state prisoner cannot obtain equitable relief under the Civil Rights 
Act,2093 where the federal habeas corpus statute2094 clearly provides a 
specific remedy. Petitioners in Preiser challenged, under both statutes, 
the duration of their confinement on the grounds that they had been 
deprived unconstitutionally of good-time conduct credits by state ad
ministrative action.2095 Observing that Congress clearly intended state 
prisoners whose claims fall within the parameters of the habeas statute 
to exhaust state remedies before seeking redress from a federal court,2096 
the Court held that when a state prisoner challenges the very fact or 
duration of his physical imprisonment and seeks immediate or speedier 
release, his sole remedy is a writ of habeas corpus.2097

2093 Civil Rights Act of 1871, § 1, 42 U.S.C. § 1983 (1970); see 411 U.S. at 477, 483-89.
2094 28 U.S.C. § 2254(b) (1970); see 411 U.S. at 477, 483-89.
2095 See 411 U.S. at 482. For example, petitioner Preiser, convicted of perjury and 

attempted larceny, participated in a conditional release program while under sentence 
at a New York prison. Id. at 477. Disciplinary action, initiated against Preiser for the 
possession of contraband in his cell, resulted in the cancellation of 120 days of good 
behavior time credit. Id. at 477-78. Preiser contended that the absence of notice or 
hearing on the disciplinary charges deprived him of good-time conduct credits with
out due process of law. Id. at 478.

2°96 /J. at 489-90. The Court conceded that the broad language of the Civil Rights 
Act encompassed a claim like Preiser’s. However, the Court noted that the habeas 
statute specifically controlled attacks on the fact of confinement. See id. Of primary 
importance was the fact that substitution of a civil rights action for habeas corpus 
would frustrate congressional intent and violate federal-state comity by circumventing 
the exhaustion of state remedies. See id. at 484-87, 490-96.

2097 ZJ. at 500. Justice Brennan was unwilling to conclude that federal habeas corpus 
had preempted relief under the Civil Rights Act and found Wilwording v. Swenson 
dispositive. Id. at 500 (Brennan, J., dissenting); see Wilwording v. Swenson, 404 U.S. 
249 (1971) (Civil Rights Act confers jurisdiction on federal courts to entertain state 
prisoner’s application for injunctive relief against unconstitutional conditions of con
finement). Accordingly, Justice Brennan found unworkable the Court’s distinction 
between “fact or duration of confinement” and “conditions of confinement.” 411 U.S. 
at 504-06 (Brennan, J., dissenting).

2098 The Court as recently as 1969 and 1971 had indicated that fourth amendment 
issues would be cognizable on habeas. See Williams v. United States, 401 U.S. 646 
(1971); Kaufman v. United States, 394 U.S. 217 (1969).

2099 412 U.S. 218 (1973).
2100 Id. at 219-21.

This term the Supreme Court again considered whether fourth amend
ment violations should be cognizable on habeas corpus.2098 2099 In Scbneck- 
lotb v. Bustauionte™™ the petitioner attacked his state conviction by al
leging that it rested upon illegally seized evidence.2100 Although the 
majority did not address this issue and held against the petitioner on other 
grounds, three justices, joining in a separate opinion which concurred 
only in the result, declared that they would deny collateral review to a 
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state prisoner’s claims predicated upon the exclusionary rule.2101 The 
minority argued that previous decisions had misread the history of habeas 
corpus, had shown insufficient concern for a proper federal-state bal
ance, and had overburdened the federal judiciary by making habeas 
corpus readily available to petitioners with frivolous claims.2102 More
over, the minority asserted that the finality of criminal proceedings out
weighs the vindication of the exclusionary rule because illegally seized 
evidence is nevertheless highly probative and application of the rule on 
habeas will not deter unlawful police practices.2103

2101 Id. at 250 (Powell, J., concurring). Justice Rehnquist and Chief Justice Burger 
joined in this opinion. Justice Blackmun, although he shared many of the views ex
pressed in that opinion, did not reach the issue of fourth amendment claims on habeas, 
for he too found against the petitioner on the merits of the fourth amendment claim. 
Id. at 249 (Blackmun, J., concurring).

2102 Id. at 251-56 (Powell, J., concurring). Justice Powell noted that of 96,173 civil 
filings in federal courts in 1972, 7,949 were habeas corpus petitions by state prisoners, 
while only 1,020 such petitions had been filed in 1961. Id. at 60 n.14. However, these 
petitions consume less than one percent of the average federal judge’s time. See Note, 
Proposed Modification of Federal Habeas Corpus for State Prisoners—Reform or 
Revocation?, 61 Geo. L.J. 1221, 1246 & n.169 (1973).

2103 412 U.S. at 271 (Powell, J., concurring). In a pre-Bustamonte decision, two 
members of an Eighth Circuit panel indicated that the impropriety of considering 
fourth amendment claims on habeas furnished independent grounds for dismissing the 
petition. See Orricker v. Erickson, 471 F.2d 1204, 1208-09 (8th Cir. 1973) (Webster, 
J., concurring). However, despite the protests of the minority in Bustamonte, fourth 
amendment claims still are cognizable on habeas corpus. See Kaufman v. United States, 
394 U.S. 217, 223 (1969). The arguments of the Bustamonte minority closely parallel 
those of the Department of Justice and the National Association of Attorneys Gen
eral, both of which have sponsored legislation designed to curb the availability of 
habeas relief to state prisoners. See Note, supra note 2102, at 1221-36.

2104 28 U.S.C. § 2254(b) (1970); see Fay v. Noia, 372 U.S. 391, 419-20 (1963). In 
several cases this term federal courts have denied habeas relief because the petitioner 
failed to exhaust state remedies. See, e.g., Esherick v. Perini, 475 F.2d 577 (6th Cir. 
1973) (per curiam) (failure to raise claim on appeal); Sanders v. Cox, 472 F.2d 1227 
(6th Cir. 1972) (per curiam) (failure to raise claim on appeal); Kemp v. Wainwright, 
472 F.2d 586 (5th Cir. 1973) (per curiam) (failure to use state motion to vacate); 
Slaughter v. Henderson, 470 F.2d 743 (5th Cir. 1972) (per curiam) (administrative 
remedies under interstate agreement on detainers must be exhausted); Stearns v. Parker, 
469 F.2d 1090 (9th Cir. 1972) (per curiam) (state prisoner in federal prison subject to 
exhaustion requirement); Gurule v. Turner, 461 F.2d 1083, 1084 (10th Cir. 1972) 
(voluntariness question not raised in state courts); Brookins v. Florida, 461 F.2d 663 
(5th Cir. 1972) (per curiam) (failure to raise issue of lack of notice of right to 
appeal). Btit see Robinson v. Beto, 473 F.2d 665 (5th Cir. 1973) (per curiam) (ex
haustion is satisfied where petitioner presented some claim in state courts); Mannings 

Exhaustion of Remedies. A federal court may not entertain a
habeas corpus petition from a state prisoner unless the petitioner has 
exhausted state remedies.2104 Considerations of federal-state comity dic
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tate that federal courts afford state courts the first opportunity to cor
rect their own errors.2105 However, dismissal for failure to exhaust state 
remedies does not bar subsequent petitions.2106

v. Florida, 465 F.2d 423 (5th Cir. 1972) (per curiam) (dismissal of petition vacated 
where basis is counsel’s failure to appear).

Federal courts consistently decline to consider habeas petitions while a state appeal 
is pending. See, e.g., Prince v. Alabama, 476 F.2d 298 (5th Cir. 1973) (per curiam); 
Fuller v. Florida, 473 F.2d 1383 (5th Cir. 1973) (per curiam); Jacobs v. Texas, 470 
F.2d 1366 (5th Cir. 1973) (per curiam); Bryant v. Bailer,----F.2d------(5th Cir. July
13, 1972) (Civil No. 72-1628 (per curiam); Frazier v. Jones, 466 F.2d 505 (5th Cir. 
1972) (per curiam); Williams v. Bailey, 463 F.2d 247 (5th Cir. 1972) (per curiam). 
Federal courts also will refuse to hear a petition under section 2255 of title 28 of the 
United States Code while a federal appeal is pending. See United States ex rel. Calabro 
v. Marshal, 466 F.2d 1350 (2d Cir. 1972) (per curiam).

A stipulation between the parties that state remedies have been exhausted was 
upheld this term. See Collins v. Estelle, 474 F.2d 988 (5th Cir. 1973) (per curiam).

2105 Preiser v. Rodríguez, 411 U.S. 475, 491 (1973); Picard v. Connor, 404 U.S. 
270, 275 (1971).

2100See United States ex rel. Senk v. Brierly, 471 F.2d 657, 660 (3d Cir. 1973). See 
also Salinger v. Loisel, 265 U.S. 224, 230 (1924) (res judicata not applicable in federal 
habeas corpus). In McDonald v. Waiirwrigbt the Fifth Circuit vacated the trial court’s 
denial of the petition on the merits and held that the petition must be dismissed with
out prejudice for failure to exhaust state remedies. 466 F.2d 1136, 1138 (5th Cir. 1972) 
(per curiam).

2107 404 U.S. 270 (1971).
2108 Id. at 275; see Goham v. Wolff,----F.2d------(8th Cir. Dec. 20, 1972) (Civil

No. 72-1365) (per curiam) (refusal by state supreme court to docket petition does not 
satisfy exhaustion requirement where alternative state forum is available).

2109 465 F.2d 1121 (2d Cir. 1972).
2110 373 U.S. 83 (1963).
2111 465 F.2d at 1124; see United States ex rel. Rogers v. LaVallee, 463 F.2d 185, 

186-87 (2d Cir. 1972) (remanded for dismissal without prejudice when precise issue 
of double jeopardy not presented in state court). But cf. United States ex rel. Curtis 
v. Warden, 463 F.2d 84, 86 (2d Cir. 1972) (court will not decide whether claim has 
been fairly presented to state court if the claim is without merit).

2112 465 F.2d 675 (5th Cir. 1972).
2113 Id. at 678-79.

The Supreme Court in Picard v. Connor21®1 held that the exhaustion 
requirement is satisfied if the federal claim is fairly presented to the 
state courts.2108 In United States ex rel. Nelson v. Zelker21®® the Second 
Circuit, applying the Picard test and denying the writ, concluded that 
although petitioner had raised a general due process argument on direct 
appeal, the more precise question raised in the habeas petition—prose
cutorial abuse in violation of Brady v. Mary land211®—had not been fairly 
presented to the state court.2111 However, in Hairston v. Alabama2112 
the Fifth Circuit reached the merits of petitioner’s claim that he was not 
represented by counsel when he pleaded guilty.2113 In his unsuccessful 
state coram nobis petition, the petitioner alleged that his lawyer had 
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represented him ineffectively. The court reasoned that a state determina
tion that counsel was effective necessarily included a determination that 
the defendant was not denied counsel altogether and therefore rejected 
the state’s argument that the petitioner should return to the state courts 
to press his claim.2114 Where some but not all issues raised in a habeas 
petition had been exhausted in the state courts, the Fifth Circuit three 
times this term denied relief because of failure to exhaust state rem
edies.2115

2114 Zi/. at 680-81.
2H5See Hargrett v. Wainwright, 474 F.2d 987 (5th Cir. 1973) (per curiam); Mosley 

v. Smith, 470 F.2d 1320 (5th Cir. 1973); Parson v. Beto, 463 F.2d 249 (5th Cir. 1972) 
(per curiam). However, in several cases where the writ was denied on the merits, 
each petitioner raised at least one issue that had not been fully raised in state court. 
See Robinson v. Wolff,----F.2d----- (8th Cir. Oct. 19, 1972) (per curiam) (Civil No.
71-1112); Sanders v. Cox, 472 F.2d 1227 (6th Cir. 1972) (per curiam); Smith v. Gaffney, 
462 F.2d 663 (10th Cir. 1972). In Smith v. Gaffney the Tenth Circuit refused to hear 
petitioner’s claim that time served prior to resentence was credited improperly where 
petitioner had attacked his sentence on other grounds in the state courts but had not 
presented his argument based on improper credit. Id. at 665. The court, however, ruled 
against the petitioner on the merits of a double jeopardy issue which had been ex
hausted. Id. at 665-67.

2116See Wilwording v. Swenson, 404 U.S. 249, 250 (1971). But see Moreno v. Nelson, 
472 F.2d 570, 571 (5th Cir. 1973) (petitioner must file state habeas petition even 
though he cannot account for delay, as required by state law); Robinson v. Wolff, 
----F.2d------(8th Cir. Oct. 19, 1972) (per curiam) (Civil No. 71-1112) (petitioner 
first must file collateral action in state court although it may be dismissed for pro
cedural reasons).

2U7 475 F.2d 698 (6th Cir. 1972).
2118 The petitioner asserted that the prison riot statute was discriminatory in its 

terms. Id. at 699.
2119 ZiZ.; see Saunders v. Cox,----F.2d------ (4th Cir. Dec. 11, 1972) (Civil No.

71-1713) (existence of state case law' contrary to petitioner’s position does not war
rant excusing exhaustion).

2120 472 F.2d 717 (6th Cir. 1973).

Exhaustion of state remedies should not be required by federal courts 
where pursuit of state relief appears futile.2116 * In Conte v. Cardwell2111 
the petitioner challenged his confinement on the ground that the state 
statute under which he was convicted violated the Federal Constitu
tion.2118 The petitioner argued that resort to the state courts would be 
futile since lower appellate courts of the state had upheld that statute’s 
constitutionality. The Sixth Circuit nevertheless held that the exhaustion 
requirement had not been satisfied.2119

Although the exhaustion requirement strongly favors state disposition 
of alleged errors, the doctrine is not entirely inelastic. In Kelly v. 
Wingo2120 the Sixth Circuit reached the merits of petitioner’s claim of 
ineffective representation even though he had not pursued an available 
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state procedure for filing a delayed appeal.2121 The court declined to re
quire the petitioner to seek a delayed direct appeal which had been per
mitted only in extremely rare cases.2122

2121 Zi/. at 717.
-VZ-ld. at 719; see Hairston v. Alabama, 465 F.2d 675, 679-80 (5th Cir. 1972) (peti

tioner need not seek delayed appeal where case law establishes that time limits are 
strictly construed).

2123 See, e.g., Brown v. Allen, 344 U.S. 433, 447-50 (1953); Graves v. Louisiana, 472 
F.2d 1191 (5th Cir. 1972) (per curiam); Pruett v. Texas, 468 F.2d 51, 54 (5th Cir. 
1972), petition for cert, filed, 41 U.S.L.W. 3609 (U.S. May 3, 1973) (No. 72-1484); 
Thomas v. Beto, 461 F.2d 244 (5th Cir. 1972) (per curiam).

2124 462 F.2d 1365 (5th Cir. 1972) (per curiam).
2125 Id. at 1366-67.
2126372 U.S. 391 (1963).
2127 Id. at 399, 434-35; see 28 U.S.C. § 2254 (1970).
2128372 U.S. at 422, 425, 426, 434; see Henry v. Mississippi, 379 U.S. 443 (1965) 

(procedural default will foreclose federal consideration of habeas petition only where 
enforcement of forfeiture serves legitimate state interest).

2129 372 U.S. at 438. The Court added that waiver principles established in Johnson 
v. Zerbst should control determinations of whether a petitioner deliberately bypassed 
his state remedies. Id. at 439; see Johnson v. Zerbst, 304 U.S. 458, 464 (1938) (waiver 
defined as “an intentional relinquishment or abandonment of a known right or privi
lege”).

In Kaufman v. United States the Supreme Court noted that the principles of de
liberate bypass established in Fay v. Noia apply to federal prisoners seeking relief 
from federal sentences. 394 U.S. 217, 227 n.8 (1969); see Williams v. United States, 
463 F.2d 1183, 1185 (2d Cir. 1972) (failure to raise issue of illegal search at motion to 
suppress or on direct appeal is deliberate bypass); 28 U.S.C. § 2255 (1970). See also 
Sanders v. United States, 373 U.S. 1, 17-18 (1963) (principles of deliberate bypass can 
be applied to successive motions under section 2255); Turnbow v. Beto, 464 F.2d 527 
(5th Cir. 1972) (per curiam) (dismissal of new claim in petitioner’s third habeas 
petition without establishing deliberate bypass is error).

Pursuit of state collateral remedies is not a prerequisite for federal 
habeas corpus if a state petitioner has litigated his claims on direct ap
peal.2123 In St. Jules v. Beto212* the Fifth Circuit held that because the 
state court had not proceeded with petitioner’s state habeas action after 
two years, the federal court should hear the merits of the petition unless 
the delay was justifiable.2125 *

Waiver and Bypass. In Fay v. Noia212(1 the Supreme Court held
that a prisoner need exhaust only those state remedies available at the 
time the petition for a writ of habeas corpus is filed.2127 The Court em
phasized that federal courts have power to entertain petitions for habeas 
corpus notwithstanding procedural defaults,2128 and established that fed
eral courts summarily may deny habeas corpus petitions where a peti
tioner deliberately bypasses his state remedies.2129
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In Murch v. Mottram2130 the Supreme Court further clarified the cir
cumstances under which a petitioner will be held to have waived his 
right to assert claims in habeas corpus proceedings. Petitioner brought a 
federal habeas action after challenging unsuccessfully, in separate actions, 
revocation of his parole and the underlying conviction.2131 A Maine 
statute required the petitioner to assert all his habeas corpus claims in a 
single state action, and the trial judge warned petitioner’s counsel that 
failure to consolidate all claims would effect a waiver of the claims not 
presented.2132 Because the petitioner withheld his attack on the under- 
ying conviction in his first state habeas action, the Court held that he 

thereby waived his right to challenge the conviction in federal court.2133 *

Under Sanders v. United States, a successive motion under section 2255 may be 
denied without a hearing if the merit of the same claim was determined adversely to 
the petitioner in an earlier proceeding and the ends of justice would not be served 
by reaching the merits of the new application. 373 U.S. 1, 15 (1963); see 28 U.S.C. 
§ 2255 (1970). In Battaglia v. United States the Ninth Circuit affirmed the trial court’s 
summary denial of a section 2255 motion because the petitioner did not allege any 
claims not previously adjudicated adversely to him. 469 F.2d 686 (9th Cir. 1972) (per 
curiam). But in Villarreal v. United States the same circuit reversed the district court’s 
summary denial of petitioner’s second habeas motion after an earlier motion had been 
rejected for lack of specificity. 461 F.2d 765, 767 (9th Cir. 1972) (per curiam). The 
court held that the second denial failed to comport with Sanders, since there had 
been no effective adjudication on the merits. Id. at 767-68; see Sanders v. United States, 
supra at 15. The court also observed that the district judge did not find that the 
ends of justice would not be served by reaching the merits of the second motion. 
461 F.2d at 768; see 373 U.S. at 15.

2130409 U.S. 41 (1972) (per curiam).
2131 Id. at 42-44.
2132 Id. at 42-43; see Me. Rev. Stat. Ann. tit. 14, 5502, 5507 (1964).
2133 409 U.S. at 42, 46-47; see Fay v. Noia, 373 U.S. 391, 439 (1963). The Court 

relied on Sanders v. United States for its conclusion that the petitioner was not en
titled to piecemeal collateral attack. 409 U.S. at 45; see Sanders v. United States, 373 
U.S. 1, 18 (1963). The Court in Murch did not inquire into the substantiality of the 
state interest served by Maine’s requirement that a habeas petitioner present all his claims 
in a single petition. See Henry v. Mississippi, 379 U.S. 443, 447 (1965).

2134411 U.S. 233 (1973).
2135 Id. at 242.

In two cases decided this term, the Supreme Court substantially modi
fied the waiver standards delineated in Fay v. Noia. In Davis v. United 
States2131 the Court held that a federal prisoner could not seek habeas 
relief by charging that Blacks were excluded systematically from the 
grand jury which indicted him, where he had failed to raise that issue 
before trial as required by rule 12(b) (2) of the Federal Rules of Crim
inal Procedure.2135 The Court, therefore, applied an external standard of 
waiver to determine whether the petitioner preserved his claims, an ap
proach which appears to depart from the Fay v. Noia holding that a 
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petitioner does not forfeit his remedies unless he deliberately bypasses 
them by an intentional and knowing waiver.2136

2136See Fay v. Noia, 372 U.S. 391, 439 (1963), citing Johnson v. Zerbst, 304 U.S. 
458, 464 (1938); note 2129 supra and accompanying text.

The Davis Court rejected petitioner’s contention that his case was controlled by 
Kaupnan v. United States in which a prisoner was permitted to raise constitutional 
challenges in a habeas proceeding despite his failure to pursue them on direct appeal 
from the conviction. Justice Rehnquist, writing for the majority, pointed out that 
Davis involved an express waiver provision not present in Kaufman. 411 U.S. at 239; 
see Kaufman v. United States, 394 U.S. 217 (1969); Fed. R. Crim. P. 12(b)(2).

2137 411 U.S. 258 (1973).
2138 Petitioner pleaded guilty to a charge of first degree murder in a Tennessee 

court. Years later, he sought federal habeas relief, charging that Blacks were excluded 
from the grand jury which indicted him. Id. at 259.

2139 Id. at 265-67. The majority relied upon earlier decisions which discussed the 
effects of a guilty plea upon later assertions of constitutional rights. Id. at 262-68; 
see Parker v. North Carolina, 397 U.S. 790, 797-98 (1970); McMann v. Richardson, 
397 U.S. 759, 770-71 (1970); Brady v. United States, 397 U.S. 742, 750-52 (1970).

2140411 U.S. at 266-67.
214128 U.S.C. §§ 2241 (c), 2254(a), 2255 (1970); see Carafas v. LaVallee, 391 U.S. 

234, 238 (1968). In Prince v. Bailey the Fifth Circuit refused habeas corpus relief to 
a state prisoner incarcerated while awaiting trial on the ground that petitioner was 
not confined “pursuant to the judgment of a State court” as required by section 
2254(a). 464 F.2d 544, 545 (5th Cir. 1972) (per curiam). Since petitioner alleged an 
apparently sound constitutional ground for relief—deprivation of his sixth amendment 
right to a speedy trial—section 2241 (c)(3), which simply establishes a requirement of 
custody, would furnish an alternative basis for jurisdiction. See Jones v. Cunningham, 
371 U.S. 236 (1963) (section 2241 confers jurisdiction on federal district courts); 28 
U.S.C. § 2241 (C)(3) (1970).

2142 371 U.S. 236 (1936).
2143 Id. at 243.
2144 411 U.S. 345 (1973).

In Tollett v. Henderson2™1 the Court limited the power of a federal 
court to review the constitutionality of events which occurred prior to 
a plea of guilty entered on the advice of counsel.2138 The Court held that 
a habeas corpus petitioner who has been sentenced on a guilty plea can 
challenge constitutional defects only by first establishing that the plea 
was unintelligent or involuntary due to his counsel’s incompetent repre
sentation.2139 The Court, while acknowledging that the guilty plea could 
not be construed as a waiver of all constitutional claims, asserted that a 
guilty plea “represents a break in the chain of events” which forecloses 
inquiry into antecedent claims.2140

Custody. Federal statute confers jurisdiction on federal courts
to entertain habeas corpus petitions from state or federal prisoners who 
are in custody.2141 The Supreme Court in Jones v. Cunningham2™2 held 
that a state parolee is in custody.2143 2144 This term the Supreme Court in 
Hensley v. Municipal Court2™"1 extended the Jones reasoning by holding 
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that a petitioner released on his own recognizance is in custody under 
section 2 241.2145

2145 Id. at 349.
2146 See Carafas v. LaVallee, 391 U.S. 234, 237 (1968); Pollard v. United States, 352 

U.S. 354, 358 (1957); Reed v. United States, 471 F.2d 721 (5th Cir. 1973) (per curiam). 
But see United States ex rel. Nunes v. Nelson, 467 F.2d 1380 (9th Cir. 1972) (per 
curiam) (state prisoner cannot challenge conditions of imprisonment after release).

2147 474 F.2d 24 (6th Cir. 1973) (per curiam).
2148 at 25; see 28 U.S.C. § 2255 (1970).
2149 474 F.2d at 25.
2150 Id.
2151 372 U.S. 293 (1963).
2152 Id. at 312. But cf. Pate v. Robinson, 383 U.S. 375 (1966) (hearing impractical on 

issue of whether petitioner had been competent to stand trial).
2153372 U.S. at 313. The Court found that an evidentiary hearing is mandatory 

when: (1) the merits of the factual dispute were not decided at a state hearing; (2) 
the state factual determinations are “not fairly supported by the record as a whole;” 
(3) state fact finding procedures were not adequate for a full and fair hearing; (4) 
the petitioner alleges substantial new evidence; (5) the material facts were not ade
quately developed at a state hearing; or (6) for any other reason state fact finding 
procedures were not full and fair. Id. The substance of this holding has been codi
fied. 28 U.S.C. § 2254(d) (1970); see LaVallee v. Delle Rose, 410 U.S. 690, 694 (1973).

2154 372 U.S. at 318. If none of the conditions mandating a federal hearing are 
present, a petitioner has the burden to show by clear and convincing evidence that 
the state court’s findings are erroneous. 28 U.S.C. § 2254(d) (1970).

Subsequent release from custody after the filing of a petition does not 
defeat the jurisdiction of a court to hear the merits of a claim.2146 In 
Gareau v. United States2147 the Sixth Circuit treated a petition filed under 
section 2255 as a writ of cor am nobis in order to enable the district court 
to exercise jurisdiction.2148 Petitioner challenged a 1965 conviction 
which, according to subsequent retroactive Supreme Court decisions, 
violated his right against self-incrimination. Although he had served his 
sentence, the conviction had the effect of delaying parole in the peti
tioner’s subsequent state sentence on an unrelated conviction.2149 Ob
serving that the petitioner manifestly had suffered adverse consequences 
as a result of the unlawful conviction, the court ordered the federal con
viction vacated.2150

Evidentiary Hearings. In Tovensend v. Sain2151 the Supreme
Court held that a federal court has power to conduct an independent 
fact finding hearing whenever a state prisoner alleges facts that would 
entitle him to relief.2152 Moreover, a federal court must hold a hearing 
unless a state court after a full hearing “reliably found the relevant 
facts.” 2153 Under other circumstances, the decision to hold a hearing is 
discretionary.2154 The federal court ordinarily may assume that a state
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court applied the correct legal standard in the findings of fact,2155 but 
a federal judge nonetheless must apply federal law independently.2156

2155 372 U.S. at 315.
2156 id. at 318. This term circuit courts have applied this standard with varying 

results. Compare Schoultz v. Hocker, 469 F.2d 681 (9th Cir. 1972) (per curiam) 
(terms of plea bargain; hearing granted) and Willis v. Caldwell, 463 F.2d 246 (5th 
Cir. 1972) (per curiam) (grand jury composition and adequacy of representation in 
trial; hearing granted) with Braxton v. Wainwright, 473 F.2d 1371 (5th Cir. 1973) 
(per curiam) (petitioner’s disagreement with earlier result insufficient ground for 
hearing) and Ingram v. McCarthy, 470 F.2d 986 (9th Cir. 1972) (per curiam) (no 
abuse of discretion in accepting state court’s evidentiary findings). Cf. Dempsey v. 
Wainwright, 471 F.2d 604, 606 (5th Cir.) (per curiam), cert, denied, 411 U.S. 968 
(1973) (adequate state transcript precludes need for new hearing). But see Thomas v. 
Craven, 473 F.2d 1235 (9th Cir. 1973) (per curiam) (district court erred in relying 
on facts as set forth in state appellate opinion). A district court judge properly may 
refer issues of fact to a magistrate for a hearing. See United States ex rel. Henderson 
v. Brierly, 468 F.2d 1193, 1194-95 (3d Cir. 1972); Parnell v. Wainwright, 464 F.2d 
735, 736 (5th Cir. 1972) (per curiam).

2157 472 F.2d 735 (3d Cir. 1973), cert, denied, 42 U.S.L.W. 3217 (U.S. Oct. 16, 1973).
2158 Id. at 737.
2159 See 28 U.S.C. § 2254(d) (1970).
2160 Sec Townsend v. Sain, 372 U.S. 293, 318 (1963).
2161 472 F.2d at 738. See also Ramirez v. Rodriguez, 467 F.2d 821, 822-23 (10th Cir. 

1972), cert. denied, 410 U.S. 987 (1973) (de novo review of legality of search).
2162 462 F.2d 992 (1st Cir.), cert, denied, 409 U.S. 884 (1972).
2163 Id. at 995. Federal courts have presumed state court findings to be correct on 

other issues that arguably mix questions of fact and law. See, e.g., Dempsey v. Wain
wright, 471 F.2d 604, 606 (5th Cir.) (per curiam), cert, denied, 411 U.S. 968 (1973) 
(voluntariness of confession); Jarvis v. Nelson, 464 F.2d 1299 (9th Cir. 1972) (per 
curiam) (waiver of right to remain silent); United States ex rel. Dudley v. Brantley, 
461 F.2d 653 (7th Cir.) (per curiam), cert, denied, 409 U.S. 978 (1972) (adequacy 
of representation).

2164410 U.S. 690 (1973) (per curiam).

In United States ex rel. Thomas v. Ne<w Jersey2157 a witness identified 
the petitioner under conditions which allegedly were unconstitutionally 
suggestive.2158 The state court had found at trial that the identification 
was not suggestive, and the Third Circuit was asked to decide whether 
this determination was entitled to deference as a question of fact,2159 
or was open to de novo review as a question of law.2160 The court de
cided that the issue involved both law and fact, since it required the ap
plication of a federal legal standard to questions of historical fact, and 
held that the federal habeas court should apply the federal law inde
pendently.2161 In Leavitt v. Howard,2™2 however, the First Circuit held 
that a state court finding that the petitioner had consented to a search 
must be presumed as correct.2163 *

In LaVallee v. Delle Rose2™4 the Supreme Court reexamined the stand
ards applicable in determining whether mixed questions of fact and law 



686 The Georgetown Law Journal [Vol. 62:401

merit an evidentiary hearing on federal habeas corpus. Petitioner alleged 
that his state conviction was based upon an involuntary confession.2105 
At a state voluntariness hearing subsequent to trial, the trial judge re
jected petitioner’s argument but failed to indicate the extent to which 
he credited or discounted petitioner’s testimony or the other evidence 
before the court.2165 2166 2167 The Supreme Court held in a five-to-four decision 
that the opinion of the state court at the voluntariness hearing conformed 
to the requirements of Tonjonsend v. Sain21Q1 in that, although the court 
did not articulate credibility findings, the state record established clearly 
that petitioner’s contentions were resolved against him.2168 Since state 
findings are presumed correct unless a petitioner establishes the con
trary, the Court concluded that a federal evidentiary hearing was un
warranted and that the writ should not have issued.2169

2165 Id. at 691. Petitioner contended that his confessions, credited by the jury which 
convicted him of premeditated murder, were obtained under coercive circumstances. 
Contrary evidence in the record indicated that petitioner was treated well by police. 
Id. at 693-94.

2166 id. at 691-92.
2167 372 U.S. 293, 314-15 (1963).
2168410 U.S. at 692, 695.
2169 id. at 695. The dissent argued that Townsend v. Sain was calculated to provide a 

federal evidentiary hearing under precisely those circumstances which obtained in 
Delle Rose. 410 U.S. at 697-99 (Marshall, J., dissenting); see 372 U.S. at 315-16. Unless 
the state court indicated which of petitioner’s contentions were rejected, it would 
be impossible to determine whether the court correctly applied the proper legal 
standard. 410 U.S. at 700 (Marshall, J., dissenting).

2170 28 U.S.C. §§ 2253, 2255 (1970).
2171 Id. § 2253; Fed. R. App. P. 22(b). This certificate is a jurisdictional requirement. 

See Lee v. Washington Parrish, F.2d —, (5th Cir. Apr. 9, 1973) (Civil No. 
72-3740, at 2) (per curiam).

2172 Fed. R. App. P. 22(b).
2173 See Ferguson v. Cox,----F.2d----- (4th Cir. July 26, 1972) (Civil No. 71-1772).
2174 Cf. Walker v. Wainwright, 390 U.S. 335 (1968) (per curiam).
2175 See Weaver v. Texas,----F.2d------(5th Cir. Nov. 10, 1972) (Civil No. 72-

2208) (per curiam); Tribbit v. Wainwright, 462 F.2d 600 (5th Cir. 1972) (per curiam).
2176 See Clark v. Henderson, 465 F.2d 888 (5th Cir. 1972) (per curiam).

Appeal. Appeal may be taken from a district court’s final order
in a state prisoner’s habeas corpus action or a federal prisoner’s motion 
under section 2255.2170 A prisoner held in custody pursuant to a state 
court judgment, however, must obtain a certificate of probable cause 
before his appeal from denial of the writ will be heard.2171 Application 
for this certificate first must be made to the district judge who denied the 
writ or the motion.2172 If he denies the application, the petitioner also 
may seek the certificate from the court of appeals2173 or, if it is denied 
again, from the Supreme Court.2174 A state prisoner2175 or a state2176 must 
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file notice within 30 days of entry of the district court’s denial or is
suance of the writ.2177 A federal prisoner or the United States Govern
ment must file notice within 60 days of entry of the district court’s judg
ment.2178 While a 30-day extension may be allowed on a showing of 
excusable neglect,2179 a further extension is not allowed absent truly ex
ceptional circumstances;21*0 these time limits are jurisdictional.2181 If 
motions are made for a new hearing,2182 for the court to amend its find
ings of fact,2183 or for the court to amend its judgment,2184 the time for 
filing notice of appeal runs from the time the court decides that motion 
rather than from the time of entry of judgment,2185 but only if the mo
tion was made within 10 days of entry of judgment.2186 If the motion 
was not timely, and notice of appeal was not filed within the appropriate 
time after entry of judgment, a court of appeals will have no jurisdiction 
to review denial or issuance of the writ, although the district court en
tertained the motion without noticing its untimeliness and although 
notice of appeal was filed within the appropriate time after the ruling 
on the motion.2187

2177 28 U.S.C. § 2107 (1970); Fed. R. App. P. 4(a).
2178 28 U.S.C. § 2107 (1970); Fed. R. App. P. 4(a); see Johnson v. United States, 

475 F.2d 762 (5th Cir. 1973) (per curiam).
2179 28 U.S.C. § 2107 (1970); Fed. R. App. P. 4(a).
2180See Flint v. Howard, 464 F.2d 1084, 1087 (1st Cir. 1972) (per curiam) (peti

tioner’s attempt to show that court clerk induced untimeliness held insufficient); Tribbit 
v. Wainwright, 462 F.2d 600 (5th Cir. 1972) (per curiam) (bald assertion of prison 
interference insufficient).

2181 See Johnson v. United States, 475 F.2d 762 (5th Cir. 1973) (per curiam).
2182 Fed. R. Civ. P. 59(a).

2183 Id. 52(b).
2184 Id. 59(e).
2185 Fed. R. App. P. 4(a).
2186 Fed. R. Civ. P. 52(b), 59(b), 59(e).
2187 Flint v. Howard, 464 F.2d 1084 (1st Cir. 1972) (per curiam). The Flint court 

declined to treat the petitioner’s untimely motion as a motion for relief from final 
judgment which ordinarily must be made within a year. Id. at 1087; see Fed. R. Civ. 
P. 60(b). But see Holley v. Capps, 468 F.2d 1366 (5th Cir. 1972) (per curiam). In 
Holley a state prisoner took no action until more than two months after dismissal 
of his habeas petition. Then he filed a “Motion for Judgment,” which the district 
judge denied as a “motion to set aside the order of dismissal.” Id. at 1367. The prisoner 
filed notice of appeal the next day. Id. The appeals court, in remanding, stated that 
it could not rule on the timeliness of the appeal absent a determination of whether it 
involved the original dismissal or the denial of petitioner’s motion. Id. at 1367-68.

2188 464 F.2d 1245 (5th Cir. 1972).

In Klier v. Wainzvright2188 the Fifth Circuit this term held that an 
appeal should not be dismissed because the petitioner waited until 80 
days after entry of the district court’s order before seeking a certificate 
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of probable cause.2189 The court held that timely notice of appeal was 
sufficient, despite tardy application for the certificate.2190

2189 Id. at 1246, 1248. See also Fitzsimmons v. Yeager, 391 F.2d 849, 853 (3d Cir.) 
(en banc), cert, denied, 393 U.S. 868 (1968).

21" 464 F.2d at 1248; see Fed. R. App. P. 3(a). But see United States ex rel. Geach v. 
Ragen, 231 F.2d 455 (7th Cir. 1956) (motion for probable cause must be filed within 
same time limits as notice of appeal).

2191 See generally 18 U.S.C. §§ 3651-56 (1970); D. Dressler, Practice and Theory 
of Probation and Parole (2d ed. 1969); The President’s Commission on Law En
forcement and the Administration of Justice, Task Force Report: Corrections 27-37 
(1967) [hereinafter cited as Task Force Report: Corrections].

2192 See Escoe v. Zerbst, 295 U.S. 490, 492-93 (1935) (probation is a statutory privi
lege); Ex parte United States, 242 U.S. 27 (1916) (courts lack power to grant pro
bation in absence of statutory authorization).

2193 See, e.g., 18 U.S.C. § 3651 (1970); Cal. Penal Code § 1203 (West Supp. 1973); 
N.Y. Penal Law § 65.00 (McKinney Supp. 1973); Pa. Stat. Ann. tit. 19, § 1081 (1964).

2194 See, e.g., 18 U.S.C. § 3651 (1970); N.Y. Penal Law § 65.00 (McKinney Supp. 
1973); Pa. Stat. Ann. tit. 19, § 1081 (1964). See also Cal. Penal Code § 1203 (West 
Supp. 1973) (establishing guidelines to limit the judge’s discretion). The federal statute 
provides that the trial judge may grant probation if it serves the ends of justice and 
the public interest. 18 U.S.C. § 3651 (1970); see, e.g., United States v. Lara, 472 F.2d 
128, 129 (9th Cir. 1972); United States v. Hayward, 471 F.2d 388, 390-91 (7th Cir. 
1972); United States v. Wilson, 469 F.2d 368, 370 (2d Cir. 1972). The view of pro
bation as merely a matter of grace, noted in early Supreme Court cases, has been 
rejected. See Gagnon v. Scarpelli, 411 U.S. 778, 782 n.4 (1973). See also Goldberg v. 
Kelly, 397 U.S. 254, 262-64 (1970) (privilege-right distinction inadequate to deny due 
process when a person’s livelihood is at stake).

The most important factors in the probation decision are the safety of the public 
and the probability of successful rehabilitation of the offender. Probation also may 
be used to relieve court congestion by encouraging guilty pleas, to reward informants, 
and to secure restitution to the offender’s victim or support for his family. R. Dawson, 
The Decision as to Type, Length, and Conditions of Sentence 79-99 (1969) (Report 
of the American Bar Foundation Survey of the Administration of Criminal Justice 
in the United States). Under federal law the judge may suspend the imposition as 
well as the execution of sentence; he may choose to impose sentence only if probation 
is revoked. 18 U.S.C. § 3651 (1970). Furthermore, through charge reduction a judge 
may circumvent restrictions on the granting of probation imposed by state statute. 
R. Dawson, supra at 73-75.

2195 Whitfield v. United States, 401 F.2d 480, 482 (9th Cir. 1968), cert, denied, 393 

PAROLE-PROBATION PROCEEDINGS

Probation in General. Probation permits the convicted offender
to remain at liberty subject to conditions imposed or approved by the 
sentencing judge and under the immediate supervision of a probation 
officer.2191 Probation has no constitutional basis,2192 but various fed
eral and state statutes established general eligibility criteria for proba
tion.2193 2194 However, the ultimate decision is left to the broad discretion 
of the judge,2191 with appellate courts reviewing the denial of proba
tion only to determine if the judge acted capriciously.2195 Thus, the 
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Seventh Circuit in United States v. Haywavd^^^ recently upheld us 
within the trial judge’s prerogative the denial of probation because of 
the defendant’s failure, after his trial, to cooperate with the Govern
ment in identifying other offenders.2196 2197 If probation is granted, the 
defendant cannot object if the judge defers the imposition of a specific 
sentence.“198 W hile the sentencing judge may modify the conditions 
of the probationer’s limited freedom and either extend or shorten the 
probationary period,2199 the probationer has the right to notice of any 
proposed changes and the right to appear at a hearing on any alterations 
in his probationary status.2200

U.S. 1026 (1969) (no abuse in denying probation unless wholly arbitrary). A con
victed defendant, however, is entitled to consideration of his application for pro
bation. United States v. Hayward, 471 F.2d 388, 391 (7th Cir. 1972).

2196 471 F.2d 388 (7th Cir. 1972).
2197 7J. at 390-91. See also United States v. Lehman, 468 F.2d 93, 109-11 & n.17 (7th 

Cir.), cert, denied, 409 U.S. 967 (1972); Scott v. United States, 419 F.2d 264, 267-68 
(D.C. Cir. 1968). The Hayward court noted that denial of probation in order to 
coerce an admission of guilt or to punish a defendant for his silence would violate 
a defendant’s fifth amendment right against self-incrimination. 471 F.2d at 388.

2198 Cooper v. United States, 91 F.2d 195, 199 (5th Cir. 1937) (judge may suspend 
imposition as well as execution of sentence); cf. United States v. Atlantic Richfield, 
465 F.2d 58, 61 (7th Cir. 1972) (leaving unresolved the issue of a defendant’s right 
to refuse probation).

2199 See 18 U.S.C. § 3651 (1970) (authorizes alterations of probation period and 
conditions). See generally R. Dawson, supra note 2194, at 67-68, 100-21. Although 
nominally judicial, probation functionally has become an administrative process in 
which the judge must rely on the investigations and judgment of the probation of
ficers. The probation staff actually exercises much discretion with respect to revoca
tion, often overlooking known violations. Id. at 68.

2200 United States v. Harris,----F.2d----- ,---- (9th Cir. 1972) (Crim. No. 72-2419,
at 1) (per curiam).

2201 United States v. Atlantic Richfield, 465 F.2d 58, 61 (7th Cir. 1972); Porth v. 
Templar, 453 F.2d 330, 333 (10th Cir. 1971); see Birzon & Best, Conditions of Pro
bation: An Analysis, 51 Geo. L.J. 809 (1963). Federal habeas corpus is available to test 
probation conditions. Porth v. Templar, 453 F.2d 330, 332-33 (10th Cir. 1971); see 
28 U.S.C. § 2255 (1970).

2202 See United States v. Lara, 472 F.2d 128, 129 (9th Cir. 1972).
2203 See United States v. Wilson, 469 F.2d 368, 369 (2d Cir. 1972) (alimony pay

ments) .
2204 See D. Dressler, supra note 2191, at 241. Restitution, a frequently imposed pro

bation condition, serves not only to recompense the victim but also to relieve the 
sense of guilt of the offender. R. Dawson, supra note 2194, at 97; D. Dressler, supra 
note 2191.

Probation conditions must relate reasonably to the treatment of the 
prisoner and to the protection of the public from further crimes.2201 
Conditions typically require routine reporting to a probation officer 
as to address, job, and activities;2202 supporting dependents;2203 paying 
restitution to victims of the crime;2204 obtaining employment; and avoid
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ing association with persons of ill repute.2205 In Morgan v. Wofford22™ 
a convicted offender challenged an imposed condition of restitution to 
the robbery victim on the grounds that the Georgia statute2207 impos
ing such a condition violated equal protection by enabling only solvent 
offenders, in effect, to buy probation.2208 The Fifth Circuit remanded 
the equal protection issue for consideration by a three judge court.2209 
On another issue, however, the court held that the Georgia statute, as 
applied by the judge and the probation officer, violated due process 
because the defendant was denied prior notice and an opportunity to be 
heard on the amount of losses for which restitution was due and on his 
ability to pay.2210 The Seventh Circuit indicated this term that it is im
proper for a sentencing judge to use probation to impose conditions 
harsher than the regular statutory penalty for the offense.2211

2205 See D. Dressler, stipra note 2191, at 239-55. Other conditions that might be used 
include a short jail sentence, paying a fine, attending school, submitting to a medical 
or psychiatric examination, and limiting the use of alcohol or drugs. 7<£

2206 472 F.2d 822 (5th Cir. 1973).
2207 Ga. Code Ann. § 27-2711 (1972).
2208 472 F.2d at 824.
2209 id. at 828.
2210 id. at 827. The court analogized the extra-judicial assessment of restitution to 

prejudgment seizure of property and the termination of a driver’s license essential to 
one’s work, situations where the Supreme Court has found that prior notice of the 
proposed decision and an adversary hearing are required. Id. at 626-27; see Fuentes v. 
Shevin, 407 U.S. 67, 71 (1971); Bell v. Burson, 402 U.S. 535, 542-43 (1970).

2211 United States v. Atlantic Richfield, 465 F.2d 58, 61 (7th Cir. 1972). While hold
ing that probation was applicable to corporate defendants, the court thought the pro
bation requirement of implementing an oil spillage control program within 45 days 
exceeded the judge’s sentencing authority. Id. at 60-61. The court pointed out that 
the defendant might not know when he had fulfilled the condition fully. Id. at 61. 
Moreover, the penalty for discharging refuse into navigable waters was a maximum 
$2500 fine. Id. at 59; see 33 U.S.C. § 411 (1970).

2212 See Gagnon v. Scarpelli, 411 U.S. 778, 780 (1973); 18 U.S.C. § 3653 (1970); 
DiCerbo, When Should Probation be Revoked?, 30 Fed. Prob. 11 (1966); Sklar, Law 
and Practice in Probation and Parole Revocation Hearings, 55 J. Crim. L.C. & P.S. 
175 (1964). Probation also may be revoked upon discovery of false statements made 
to induce the court to grant probation. United States v. Ecton, 454 F.2d 464, 466-67 
(9th Cir. 1972). Hence the threat of revocation deters breach of the conditions and 
reinforces noncriminal behavior. R. Dawson, supra note 2194, at 101.

2213 United States v. Lara, 472 F.2d 128, 129 (9th Cir. 1972); United States v. Wil
son, 469 F.2d 368, 370 (2d Cir. 1972). The defendant in Lara, whose offense was failure 
to continue reporting to his probation officer, argued that the sentencing judge should

Revocation of Probation. Violation of a condition of probation
may result in revocation of the probationary status.2212 Although ap
pellate courts generally defer to the discretion of the judge in revok
ing probation,2213 revocation solely because an indigent probationer 
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fails to support his family,2214 or because a probationer violates an am
biguous condition2215 has been reversed. Upon a valid revocation, the 
probationer either commences the original suspended jail term or, if 
imposition of sentence has been suspended during probation, receives 
a jail term at the revocation hearing.2216

follow the American Bar Association’s standards which prescribe revocation only when 
it is needed to protect the public, to aid the defendant, or to stress the severity of the 
offense. 472 F.2d at 129-30; see ABA Standards Relating to Probation, Part V (Ap
proved Draft, 1970). While the appellate court approved these standards, it declared 
that it was for the trial judge to decide whether to use them. 472 F.2d at 129-30.
2214United States v. Wilson, 469 F.2d 368, 370-71 (2d Cir. 1972).
2215 United States v. Martin, 467 F.2d 1366, 1369 (7th Cir. 1972) (unclear whether alien 

could return to United States under condition requiring him to leave the country); 
see United States v. Atlantic Richfield, 465 F.2d 58, 61 (7th Cir. 1972) (condition of 
pollution control difficult to measure).

2216 18 U.S.C. § 3653 (1970); see Flint v. Hocker, 462 F.2d 590, 592 (9th Cir. 1972) 
(upon revocation defendant commenced 1-15 year term); Hink, The Application of 
Constitutional Standards of Protection to Probation, 29 U. Chi. L. Rev. 483, 494 (1962).

2217 In Escoe v. Zerbst the Supreme Court construed probation as a matter of grace. 
295 U.S. 490, 492 (1935). Eventually, in Mempa v. Rhay the Court recognized the right 
to an attorney at a probation revocation hearing where a sentence was to be imposed. 
389 U.S. 128 (1967). The Court felt that the deferred sentencing was a critical stage 
of the criminal proceedings. Id. at 134-37.

2218 411 U.S. 778 (1973).
2219 Id. at 782, 786; see Morrissey v. Brewer, 408 U.S. 471 (1972) (parole revocation 

is serious deprivation of liberty); Circuits Note: 1911-1912 Term 526-27.
2220411 U.S. at 782. Under Morrissey the parolee is entitled to two hearings—a 

preliminary one to ascertain probable cause for revocation and a final hearing for 
revocation. At both stages he must receive notice of the charges, an opportunity to 
appear and present evidence, a conditional right to confront and cross-examine wit
nesses, a right to an independent fact finder, and a right to a written report of the 
hearing. Morrissey v. Brewer, 408 U.S. 471, 487-89 (1972).

2221411 U.S. at 781. On the other hand, the Court apparently felt that no more 
stringent safeguards were needed for probation revocation than for parole revocation 
despite the fact that probation is a judicial matter, while parole is part of the adminis
trative process. See Mempa v. Rhay, 389 U.S. 128, 135 (1967).

2222411 U.S. at 790.

The application of due process guarantees to revocation procedures 
evolved slowly2217 until the Supreme Court this term in Gagnon v. 
Scarpelli2218 clothed probation revocation with the identical guarantees 
previously applied by the Court to parole revocation in Morrissey v. 
Brewer.2219 Minimizing the differences between probation and parole, 
the Court held that due process mandates preliminary and final hearings 
for both forms of revocation proceedings2220 and that the potential loss 
of conditional liberty is sufficient to warrant due process guarantees.2221

The Court refused in Gagnon to establish an absolute right to an 
appointed attorney at probation revocation hearings.2222 Where the 
probationer had been sentenced at trial, the Court concluded that a 
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subsequent revocation of probation was not a critical stage of the prose
cution for which an attorney must be provided.2223 The Court admitted 
its retreat from requiring attorneys at various stages of criminal pro
ceedings but cited as justification the lesser right of a person who has 
been convicted of a crime.2224 Enunciating a case-by-case determina
tion of the need for counsel, the Court promulgated certain guidelines 
indicating when counsel may be required.2225 These include situations 
in which, after being advised of his right to request counsel, the pro
bationer does request counsel and disputes the facts of the alleged viola
tion or asserts that his violation was justified for reasons he alone would 
have difficulty presenting.2226 Consideration also should be given to 
the probationer’s ability to represent himself effectively.2227 Moreover, 
the grounds for the denial of counsel must be stated fully in the hearing 
record.2228 The Court reserved judgment on whether retained counsel 
must be allowed “in situations other than those where the State would 
be obliged to furnish counsel for an indigent.” 2229

2223 Id. The Ninth Circuit had held previously that in any probation revocation 
hearing, even though it is not combined with a sentencing proceeding, the right to 
an attorney was a requisite of due process. Flint v. Hocker, 462 F.2d 590, 592 (9th 
Cir. 1972).

2224411 U.S. at 788-89 & n.12. The Court acknowledged that the case-by-case funda
mental fairness test enunciated in Gagnon had been abandoned in Gideon for criminal 
trials, and that the Court since Gideon had broadened dramatically the stages of a 
criminal proceeding at which counsel must be allowed or provided. Id.

2225 Id. at 790-91.
2226 Jd. at 790.
2227 Id. at 790-91.
2226 id. at 791. Since such denial is inherently a matter of the judge’s discretion, 

appellate review of the decision denying counsel may be difficult. In Goldberg v. 
Kelly the Court noted that counsel could delineate issues, present factual contentions 
in an orderly manner, better cross-examine witnesses, and in general more effectively 
safeguard the interests of his client than the client alone could. 397 U.S. 254, 270-71 
(1970). Some commentators have urged that the rehabilitative function of conditional 
liberty, used in Gagnon to justify limitation of the right to an attorney, will be 
compromised by arbitrary procedures that breed distrust. Consequently, they contend 
that the full panoply of due process protections should attach to a probation revo
cation hearing. See Sklar, supra note 2212, at 194-98; 24 Vand. L. Rev. 163, 168 (1972).

The Gagnon Court balanced the interests of the state in holding summary revocation 
hearings against the convicted offender’s potential deprivation of liberty. 411 U.S. at 
787-88. Since a probation officer who charges the probationer with a violation becomes 
his accusor rather than an advisor, the Court felt justified in applying the Morrissey 
standards to insure accurate fact finding and the appropriate disposition. Id. at 785. 
Yet without an attorney to cross-examine and confront witnesses and present evi
dence, a probationer may not benefit from the Morrissey guarantees. See note 2220 
supra. On the other hand, the costs of furnishing attorneys at all revocation hearings 
and the formalizing effect of the attorney’s presence were reasons given by the Court 
for denying an absolute right to an attorney. 411 U.S. at 787-88.

2223 411 U.S. at 783 n.6.



1973] Circuit Note: Criminal 693

Parole in General. Parole, the practice of selecting a prisoner
for conditional release with the supervision and assistance of a parole 
officer, attempts to reintegrate the offender into society with the aid 
of professional guidance.2230 Although the selection of parolees is a 
discretionary decision of an administrative board,2231 statutes often 
prescribe minimum limits on the time which must be served before a 
prisoner is eligible for parole.2232 Only recently have courts begun to 
apply due process guarantees to parole-release decisions.2233 * Scarpa v. 
United States222,4 in which the Fifth Circuit articulated a difference be
tween the revocation of a parolee’s conditional liberty, and the initial 
granting of parole to an inmate,2235 presents one explanation for the 
slowness in application of due process guarantees. According to the 

223018 U.S.C. §§ 4202-09 (1970); Hearings to Amend Parole Legislation Before 
the Subconrnt. on National Penitentiaries of the Senate Comm. on the Judiciary, 92d 
Cong., 2d Sess. 1 (1972); R. Dawson, supra note 2194, at 222-374; D. Dressler, supra 
note 2191, at 77-96; Task Force Report: Corrections, supra note 2191, at 60-71; 
Gottesman & Hecker, Parole: A Critique of its Legal Foundations and Conditions, 38 
N.Y.U.L. Rev. 702 (1963). Mandatory releasees, those prisoners who obtain early 
release by earning good time credits, are supervised the same as parolees. See 18 
U.S.C. § 4164 (1970).

2231 See Scarpa v. United States Bd. of Parole, 477 F.2d 278, 280 (5th Cir. 1973) (en 
banc); Tarlton v. Clark, 441 F.2d 384, 385 (5th Cir.) (per curiam), cert, denied, 403 
U.S. 934 (1971); 18 U.S.C. §§ 4201-03 (1970). This discretion is exercised within a 
very broad framework of legislative criteria. See id. While the basic questions in a 
parole decision are the same as those asked in granting probation, the mere fact of 
incarceration adds new factors to the decision. In addition to past history, seriousness 
of the crime, and the family’s need for support, a parole board may weigh heavily 
the potential parolee’s attitude and conduct while incarcerated, his future plans, and 
even the length of time he has served. See Scarpa v. United States Bd. of Parole, 
supra at 280; R. Dawson, supra note 2194, at 261-98. See also J. Cannon, F. Devine, 
J. Perazich, L. Schwartz, P. Truckner, Law and Tactics in Sentencing 128 (1970) 
(powers of U.S. Bd. of Parole).

2232 is U.S.C. §§ 4201-10 (1970). Section 4202 prescribes one-third of the sen
tence as the minimum date of eligibility, or 15 years for sentences of 45 years or more. 
Id. § 4202. At the original sentencing a federal judge may authorize earlier eligibility 
for parole, thus insuring some added flexibility to the parole system. Id. § 4208. State 
judicial, administrative, or executive procedures often reintroduce flexibility seemingly 
removed by minimum time requirements. See, e.g., Michigan Const, art. 5, § 14 
(commutation of sentences by the governor); Kan. Stat. Ann. § 76-2315 (1969) (re
formatory inmates eligible for parole at any time); Mich. Comp. Laws Ann. § 
791.233 (b) (1968) (special consideration for prisoners with excessively long sentences). 
See generally R. Dawson, supra note 2194, at 222-38.

2233 See Parsons-Lewis, Due Process in Parole-Release Decisions, 60 Calif. L. Rev. 
1518 (1972); 33 Ohio St. L.J. 219 (1972).

2234477 F.2d 278 (5th Cir. 1973) (en banc).
Id. at 282. The court noted that due process guarantees are required for revo

cation of a parolee’s conditional liberty, since the Government cannot infringe a right 
that already has been conferred. However, prisoners have no right to conditional 
freedom and merely continue the original sentence if parole is refused. Id.
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court, parole release need not comport with the due process guarantees 
applicable to parole revocation.2230 Furthermore, the court held that 
the defendant’s charge that the board had failed to investigate fully 
all the factors relevant to his release was inconsequential, since the 
granting of parole is a completely discretionary decision.2236 2237 However, 
because parole release involves fact finding and affects the prisoner’s 
rehabilitation, the board’s action arguably should comply with due proc
ess guarantees and be subject to judicial review.2238 In fact, the Ninth 
Circuit this term found that a parole board’s redetermination of a pris
oner’s time of parole eligibility, based on a retroactive application of 
rhe board’s new interpretation of the relevant statute, was void as an 
ex post jacto law, since such a determination was otherwise final.2239

2236 Id. at 281-83; see Morrissey v. Brewer, 408 U.S. 471, 482 & n.8 (1972); note 
2235 supra.

2237 477 F.2d at 282-83. Judge Tuttle maintained that the distinction between grant
ing and denying parole was insupportable in applying due process to a statutory 
privilege. Id. at 286-87 (Tuttle, J., dissenting).

2238 It has been advocated that in granting review courts should weigh the cost to 
the Government of providing a due process hearing against the rehabilitative require
ment that the prisoner feel he is receiving fair treatment, as well as against the loss of 
potential freedom to the prisoner, since parole boards, in effect, have a sentencing 
power. See Parsons-Lewis, supra note 2233, at 1543. In Fischer v. Cahill the Third 
Circuit recognized as a federal claim a petitioner’s right to a statement of the reasons 
for the denial of parole, where that right is given by state decisional law. 474 F.2d 
991, 993 (3d Cir. 1973) (per curiam); see Monks v. New Jersey State Parole Bd., 58 
N.J. 238, 277 A.2d 193 (1971); 33 Ohio St. L.J. 219 (1972). Furthermore, a prisoner’s 
claim that his parole date was rescinded after a “kangaroo court” hearing is a sufficient 
federal claim to warrant an evidentiary hearing. Keeton v. Procunier, 468 F.2d 810, 811-12 
(9th Cir. 1972) (per curiam). See generally O’Leary & Nuffield, Parole Decision-Making 
Characteristics: Report of a National Survey, 8 Crim. L. Bull. 651, 656, 672 (1972).

2239 Love v. Fitzharris, 460 F.2d 382, 384-85 (9th Cir. 1972) (per curiam), vacated as 
moot, 409 U.S. 1100 (1973). Likewise the Fifth Circuit requires a prompt hearing for a 
prisoner upon his obtaining certification of non-addict status, where the prisoner’s 
addiction may have been a factor in the original denial of parole. Tate v. Henderson, 
470 F.2d 971, 972 (5th Cir. 1972) (per curiam), cert, denied, 410 U.S. 987 (1973); 
see Circuits Note: 1911-1912 Term 523.

2240 See 18 U.S.C. § 4203 (1970); Model Penal Code § 305.13 (Tent. Draft, 1970).
2241 469 F.2d 1241 (2d Cir. 1972).
2242 Id. at 1242-43.

The parole authority retains control over the parolee by setting parole 
conditions, which should be reasonable as well as practical.2240 In Bir- 
zon v. King2241 the Second Circuit rejected a prisoner’s attack on the 
constitutionality of a parole condition prohibiting association with per
sons having a criminal record.2242 The court held that the condition 
was neither unconstitutionally vague nor a violation of the right to free
dom of association because the Government has the right to exact rea
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sonable control over the parolee’s activities.2243 On the other hand, the 
District of Columbia Circuit upheld the parolee’s constitutional right 
to travel and rejected the board’s arguments that the rehabilitation 
of the parolees as well as the national security required a denial of per
mission for a proposed trip to Hanoi.2244 The court’s grant of a tem
porary restraining order against the board, however, was immediately 
stayed by Chief Justice Burger, and the Supreme Court subsequently 
concurred in the stay.2245

22^ld. at 1243. Since the Government totally restricts freedom of association in 
prison, the court found it reasonable to constrain such freedom on parole in order 
to facilitate rehabilitation and the public safety. Id.

2244 Berrigan v. Sigler, 475 F.2d 918, 919-20 (D.C. Cir.) (per curiam), stayed, 410 
U.S. 902 (1973).

2245 Sigler v. Berrigan, 410 U.S. 902 (1973); see Berrigan v. Sigler, 358 F. Supp. 130, 
132-33 & n.7 (D.D.C. 1973). At the trial on the merits the judge held that the parole 
board had acted within its statutory power and authority and found no denial of due 
process, abuse of discretion, or violation of the first amendment. Id. at 142.

2240 See 18 U.S.C. § 4207 (1970); R. Dawson, supra note 2194, at 367-74; Model 
Penal Code § 305.16 (Tent. Draft, 1970) (alternatives to revocation are reprimand, 
more intensive supervision, and forfeiture of good time); O’Leary & Nuffield, supra 
note 2238, at 668 (only 20 of 50 jurisdictions surveyed automatically revoke parole for 
breaking a condition).

2247 See 18 U.S.C. 4205-06 (1970); O’Leary & Nuffield, supra note 2238, at 666 
(revocation may follow either alleged commission of new crime or “technical” vio
lation of parole rules).

2248 See Blaricom v. Forscht,----F.2d------,---- (5th Cir. Feb. 21, 1973) (Civil No.
72-1374, at 10); Henning v. United States Bureau of Prisons, 472 F.2d 1221, 1222 
(5th Cir. 1973) (per curiam); 18 U.S.C. § 4025 (1970) (time to serve on revocation 
undiminished).

In New York, however, a parolee is given credit for time spent on parole whereas 
a mandatory releasee is not. See United States ex rel. McGill v. Schubin, 475 F.2d 
1257, 1259 (2d Cir. 1973). Noting unsuccessful attacks on the federal parole practice 
of disallowing credits to parolees, the court held that the New York practice re
garding mandatory releasees involves no double jeopardy violation. Id. Further, the 
court found that the differentiation between the two classes of inmates had a rational 
basis. Id. at 1259-60; see 18 U.S.C. § 4205 (1970). See also Royster v. McGinnis, 332 
F. Supp. 973 (S.D.N.Y. 1971), rev'd, 410 U.S. 263 (1973).

2249 Hass v. Parker, 465 F.2d 176 (9th Cir. 1972) (per curiam).

Revocation of Parole. While not every violation of parole con
ditions results in revocation,2246 parole may be revoked for actions short 
of criminal conduct.2247 The parole authority may cause the parolee 
to forfeit any good time earned prior to his release and all credit for 
time on parole2248 and need not credit the parolee for time served on 
another criminal sentence during his parole.2249 When a parole viola
tion is found, delayed execution of the revocation warrant until the 
end of the intervening sentence is valid as long as the warrant is issued 
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within the prescribed statutory period.2250 2251 Disregard of the revocation 
procedures of the United States Board of Parole may invalidate a rev- 
ocation.

2250 See, e.g., Noorlander v. United States Attorney General, 465 F.2d 1106, 1108-10 
(8th Cir. 1972) (per curiam); Hass v. Parker, 465 F.2d 176 (9th Cir. 1972) (per 
curiam); Landman v. Carlson, 463 F.2d 218, 219 (5th Cir. 1972) (per curiam). The 
Fifth Circuit in Moultrie v. Georgia, found no right to a speedy trial on allegations 
that could lead to revocation and validated the delay of a parole revocation hearing 
until the completion of a sentence the parolee was then serving, even though the 
outstanding parole warrant might generate harsher treatment for the parolee during 
his current sentence. 464 F.2d 551, 552 (5th Cir. 1972) (per curiam).

2251 Blaricom v. Forscht,----F.2d------,---- (5th Cir. Feb. 21, 1973) (Civil No.
72-1374, at 11-12) (full Board hearing not given). See generally Note, Parole Revo
cation in the Federal System, 56 Geo. L.J. 705 (1968); 1972 Parole Hearings, supra note 
2230, at 44-59.

2252 408 U.S. 471 (1972); see Circuits Note: 1971-1972 Term 526-27-, O’Leary & 
Nuffield, supra note 2238, at 665-77.

2253 See Valdez v. Perini, 474 F.2d 19, 20-21 (6th Cir. 1973) (per curiam); Zizzo v. 
United States, 470 F.2d 105, 108 (7th Cir.), cert, denied, 409 U.S. 1012 (1972). 
Morrissey states that its standards “are applicable to future revocations of parole.” 408 
U.S. at 490.

2254 ------p.2d----- (Civil No. 72-1374) (5th Cir. Feb. 21, 1973).
2255 ZJ. at----(Civil No. 72-1374, at 13-14). The court did not apply Morrissey

directly, but relied on an earlier Supreme Court case applying these aspects of due 
process to proceedings where substantial rights were at stake. Id.; see Goldberg v. 
Kelly, 397 U.S. 254, 269, 271 (1970).

2256 See, e.g., Mozingo v. Craven, 475 F.2d 1254, 1255 n.2 (9th Cir. 1973) (per 
curiam); M’Clary v. California Adult Authority, 466 F.2d 1122, 1124 (9th Cir. 1972), 
vacated and remanded, 93 S. Ct. 2737 (1973) (for reconsideration in light of Gagnon)-, 
Griffin v. California Adult Authority, 464 F.2d 602, 602-03 (9th Cir. 1972), vacated 
and remanded, 93 S. Ct. 2729 (1973) (for reconsideration in light of Gagnon)-, Mays 
v. Nelson, 464 F.2d 585, 586-87 (9th Cir. 1972) (per curiam).

225? Birzon v. King, 469 F.2d 1241, 1242, 1243-45 (2d Cir. 1972). But see TAzzo v.

The Supreme Court’s recent mandate of minimum due process guar
antees for parole revocation, announced in Morrissey v. Brewer,2252 * 2254 
generally has been applied only prospectively by the circuit courts.225'“’ 
However, the Fifth Circuit in Blaricom v. Forscht225* a case arising 
from a pre-Morrissey parole revocation, applied the Morrissey standards 
and gave the parolee the right to confront and cross-examine witnesses 
and the right to a written statement of the evidence relied on in revok
ing parole.2255 2256 Similarly, applying general notions of due process, the 
Ninth Circuit required a case-by-case evaluation to determine whether 
revocation procedures were designed fairly to make an informed deci
sion in pre-Morrissey cases.2250 Moreover, when a parole authority re
vokes parole by relying exclusively on a state report containing an in
formant’s statements, the Second Circuit has held that the revocation 
violates due process because the credibility of the informant was un
verified and no opportunity existed for cross-examination.2257 In Zizzo
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v. United States22™ the Seventh Circuit held that in future cases Morris
sey would require that the hearing officer’s report be adopted by the 
full parole board, that the parolee have the opportunity to rebut the 
report before its adoption, and that the board disclose to the parolee 
the evidence on which it relies and also give the parolee a chance to 
confront any adverse witnesses.2258 2259

United States, 470 F.2d 105, 107 (7th Cir.), cert, denied, 409 U.S. 1012 (1972) (hearsay 
testimony permissible in revocation hearing).

2258 470 F.2d 105 (7th Cir. 1972).
2259 Id. at 108. In 7dzzo the court also held that Morrissey applies to the federal

government as well as to the states. Id. at 108; accord Blaricom v. Forscht,----F.2d
—, — (5th Cir. Feb. 21, 1973) (Civil No. 72-1374, at 13).

2269 In Mays v. Nelson the court held that assistance of counsel was required, since 
the parole board relied on erroneous evidence in revoking parole and since counsel 
would have offered mitigating facts to the board. 464 F.2d 585, 586-87 (9th Cir. 1972) 
(per curiam). The court held that due process had been violated because the board’s 
procedures did not provide adequate resolution of issues without counsel. Id.; see 
Mozingo v. Craven, 475 F.2d 1254, 1254-55 (9th Cir. 1973) (per curiam) (affirms dis
trict court order that counsel be provided at revocation hearing).

2261 411 U.S. 778 (1973); see notes 2217-2229 supra and accompanying text.
2262411 U.S. at 790. The court felt that the presence of an attorney was undesirable 

as well as constitutionally unnecessary in most cases. Id.
2263at 782 & n.3; see 1912 Parole Hearings, supra note 2230, at 30-34. The United 

States Board of Parole has resisted appointed counsel at revocation hearings for rea
sons of cost and expediency. Id. at 29-31.

2264 The Criminal Justice Act provides that appointment of counsel for federal 
parolees is fully discretionary with the district court judge, based on a finding that the 
interests of justice require counsel. 18 U.S.C. § 3006A (1970).

2265 See Cruz v. Hauck,----F.2d----- ,---- (5th Cir. Mar. 8, 1973) (Civil No. 72-2878,
at 3); Daugherty v. Harris, 476 F.2d 292, 294 (10th Cir. 1973).

A right to counsel at a revocation hearing was recognized in two 
Ninth Circuit cases under a fundamental fairness rationale.2260 2261 More
over, since the Supreme Court in Gagnon v. Scarpelli22G1 has announced 
a case-by-case determination of the right to an attorney in probation 
revocation hearings,2262 it seems the same test will prevail for parole rev
ocation. In fact, the Court in Gagnon equated the two revocation pro
cedures and referred to parolees throughout the opinion.2263 Both pa
role and probation revocation hearings place the defendant at a definite 
disadvantage relative to the revoking authority, whose decisions may 
be based on information to which the defendant is not privy and thus 
cannot challenge. Provision of counsel would be a first step toward 
ensuring that the defendant’s rights are protected adequately.2264

prisoners’ rights

Since prison discipline lies within the broad discretion of prison au
thorities, judicial review necessarily is limited.2265 To determine whether 
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prison discipline is justifiable, the court must analyze complex decisions 
often made in difficult circumstances by authorities responsible for the 
security of an entire prison community.2286 On the other hand, courts 
have a mandate to secure certain constitutional safeguards for inmates.2266 2267 
Consequently, though reluctant to interfere in the internal administra
tion of prisons,2268 courts have assumed an important role in the redress 
of constitutional grievances concerning disciplinary action.2269

2266 Courts are reluctant to intercede in disputes between inmates and prison ad
ministrators. Moreover, the value of deterrence in exemplary discipline and the ex
pertise of penal officials often justify judicial deference to the discretion of prison 
authorities. See LaReau v. MacDougall, 473 F.2d 974, 978 (2d Cir. 1972), cert, denied, 
42 U.S.L.W. 3199 (U.S. Oct. 9, 1973). In fact it has been suggested that judicial inter
vention may have an adverse effect if it diminishes respect for authority and prison 
morale. Harvard Center for Correctional Justice, Judicial Intervention in Prison Dis
cipline, 63 J. Crim. L.C. & P.S. 200, 203 (1972). Courts, however, are the only outlet 
for inmate grievances at the present time. ZJ. at 228.

22G7 See Cruz v. Beto, 405 U.S. 319, 321 (1972); National Council on Crime and 
Delinquency, A Model Act for the Protection of Rights of Prisoners, 18 Crime & 
Delinquency 1, 6 (1972); Note, Beyond the Ken of the Courts: A Critique of Judicial 
Refusal to Review the Complaints of Convicts, 72 Yale L.J. 506, 515-26 (1973).

2268 The doctrine of comity and the notion of our federal system, which has pro
moted state sovereignty in the administration of state criminal laws, explain in part 
the reluctance of federal courts to review state prison management. See Cruz v. 
Beto, 405 U.S. 319, 321 (1972); Marnin v. Pinto, 463 F.2d 583, 586 (3d Cir. 1972) (per 
curiam).

2269 See, e.g., United States ex rel. Arzonica v. Scheipe, 474 F.2d 720 (3d Cir. 1973) 
(per curiam) (remanded for consideration of validity of solitary confinement); LaReau 
v. MacDougall, 473 F.2d 974 (2d Cir. 1972), cert, denied, 42 U.S.L.W. 3199 (U.S. Oct. 
9, 1973) (strip cell unconstitutionally cruel punishment); Massimo v. Henderson, 468 
F.2d 1209 (5th Cir. 1972) (per curiam) (use of “sidepocket” cells for solitary confine
ment substantial constitutional issue); Black v. Warden, 467 F.2d 202 (10th Cir. 1972) 
(per curiam) (remanded to determine reasons for solitary confinement).

2270 generally Hearings on Corrections Before Subcomm. No. 3 of the House 
Judiciary Comm., 92d Cong., 1st Sess., ser. 15, pt. 1 (1971); Edwards, Penitentiaries 
Produce No Penitents, 63 J. Crim. L.C. & P.S. 154 (1972).

2271 Sec Edwards, supra note 2270, at 154; Prisons on Trial: A Symposium on the 
Changing Law of Corrections, 21 Buff. L. Rev. 641 (1972); Note, supra note 2267.

227242 U.S.C. § 1983 (1970). Under this Act a prisoner may seek damages and in
junctive relief; however, release from custody is unavailable. See Peinado v. Adult 
Authority of Dep’t of Corrections, 405 F.2d 1185 (9th Cir.), cert, denied, 395 U.S.

Prisoners' Rights Under the Civil Rights Act. Within the last
few years, repeated, often violent, prison uprisings have spotlighted 
defects in the correctional system.2270 The legal means by which in
mates can rectify their grievances remain inadequate.2271 While the Su
preme Court has freed prisoners’ suits under the Civil Rights Act2272 
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from the requirement that state remedies first be exhausted,2273 habeas 
corpus petitions remain subject to the exhaustion requirement.2274 This 
term the Supreme Court in Preiser v. Rodriguez2275 restricted the scope 
of civil rights actions by holding that challenges to the "fact or dura
tion” of confinement are cognizable only as habeas corpus petitions and 
not as civil rights suits.2276 Thus, to avoid the exhaustion requirement, 
a prisoner should seek damages as well as injunctive relief and phrase 
his complaint to attack the conditions of his incarceration.2277

968 (1969). Since only state prisoners may utilize section 1983 to raise grievances, fed
eral prisoners have resorted to mandamus actions. See Moore v. United States,----
F.2d — (5th Cir. 1973) (Civil No. 72-1331) (per curiam); Mead v. Parker, 464 
F.2d 1108 (9th Cir. 1972).

2273 Wilwording v. Swenson, 404 U.S. 249 (1971) ; see Circuits Note: 1911-1912 
Term 529 & nn.1942-46.

2274 28 U.S.C. 2254(b) (1970).
2275411 U.S. 475 (1973).
2276 /^. at 500. Plaintiff had lost 120 days of good conduct time and received 40 

days of punitive segregation for possessing contraband and for failing to disclose its 
source. Id. at 478.

2277 See id. at 494. Justice Brennan, joined by Justices Douglas and Marshall, argued 
vigorously in dissent in Preisier that Wilwording v. Swenson clearly established that 
the section 1983 remedy was supplementary to state remedies so that there was no 
exhaustion requirement. Id. at 500 (Brennan, J., dissenting); see Wilwording v. Swen
son, 404 U.S. 249 (1971). The dissenters felt that the majority failed to appreciate 
the importance of a federal forum for Civil Rights Act claims and misconceived the 
reason for the exhaustion requirement in habeas corpus petitions. 411 U.S. at 515-21 
(Brennan, J., dissenting). Arguably the dichotomy between habeas corpus and civil 
rights actions may now engender uncertainty and confusion for petitioners and the 
lower courts. See id. at 512 (Brennan, J., dissenting). See also Comment, Prisoners' 
Redress for Deprivation of a Constitutional Right: Federal Habeas Corpus and the 
Civil Rights Act, 4 St. Mary’s L.J. 315, 337-38 (1972).

2278 See, e.g., Fischer v. Cahill, 474 F.2d 991 (3d Cir. 1973) (per curiam) (affirming
dismissal of complaint alleging improper medication, on ground that complaint stated 
only a tort claim); Bilton v. Beto,----F.2d------(5th Cir. Dec. 27, 1972) (Civil No.
72-2375) (per curiam) (vacating dismissal of complaint alleging refusal to treat heart 
disease); Startz v. Cullen, 468 F.2d 560 (2d Cir. 1972) (per curiam) (treatment must 
be so shocking as to violate fourteenth or eighth amendment); Hutchens v. Alabama, 
466 F.2d 507 (5th Cir. 1972) (per curiam) (vacating dismissal of complaint alleging 
lack of treatment for cancer); Burroughs v. Wainwright, 464 F.2d 687 (5th Cir. 1972) 
(per curiam) (vacating dismissal of complaint alleging improper medical and dental 
care).

2279 See, e.g., Cruz v. Hauck,----F.2d------(5th Cir. Mar. 8, 1973) (Civil No. 72-
1878); Christman v. Skinner, 468 F.2d 723 (2d Cir. 1972); McCarty v. Woodson, 465 
F.2d 822 (10th Cir. 1972).

During this past term inmates used civil rights suits to challenge a 
wide range of prison practices. Prisoners raised issues of inadequate 
medical care,2278 interference with access to the courts,2279 personal 
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injury tort actions,2280 cruel and unusual punishment,2281 racial discrim
ination,2282 and the unconstitutional denial of parole.2283

2280 See Tate v. Blackwell, 475 F.2d 193 (5th Cir. 1973) (per curiam) (negligence 
is not a denial of civil rights); Fischer v. Cahill, 474 F.2d 991 (3d Cir. 1973) (per 
curiam) (supplying improper medication not a denial of civil rights).

In a Federal Tort Claims Act suit seeking damages for a federal inmate’s death 
while temporarily in a state jail, the Fifth Circuit reversed a judgment for the 
prisoner’s family, because of the intervening state custody, which the court believed 
cut off federal liability. Logue v. United States, 454 F.2d 408 (5th Cir.), affd on 
rehearing en banc, 463 F.2d 1340 (1972), cert, granted, 409 U.S. 1106 (1973).

2281 See, e.g., LaReau v. MacDougall, 473 F.2d 974 (2d Cir. 1972), cert, denied, 42 
U.S.L.W. 3199 (U.S. Oct. 9, 1973); United States ex rel. Walker v. Mancusi, 467 
F.2d 51 (2d Cir. 1972); Simmons v. Wainwright, 462 F.2d 1340 (5th Cir. 1972) (per 
curiam).

2282 See McGray v. Fondre,----F.2d------(5th Cir. 1972) (Civil No. 71-2470) (per
curiam) (vacating dismissal of complaint alleging racial discrimination and beatings); 
Henry v. VanCleve, 469 F.2d 687 (5th Cir. 1972) (per curiam) (vacating dismissal of 
black prisoner’s complaint alleging denial of family visits allowed to whites).

2283 Fischer v. Cahill, 474 F.2d 991 (3d Cir. 1973) (per curiam) (dismissal vacated 
for failure to give reasons for denial of parole).

2284 Inmates of Attica Correctional Facility v. Rockefeller, 477 F.2d 375 (2d Cir. 
1973).

2285 Id. at 378. Ordinarily, there exists no standing to challenge the prosecution or 
lack of prosecution of another. Linda R.S. v. Richard D., 410 U.S. 614 (1973).

2286 477 F.2d at 379-82.
2287 Id. at 382-83. But see Littleton v. Berbling, 468 F.2d 389 (7th Cir. 1972), petition 

for cert, filed, 41 U.S.L.W. 3506 (U.S. Apr. 2, 1973) (No. 72-1107) (exercise of 
prosecutorial discretion subject to review for possible abuse). See also Comment, 
Prosecutorial Discretion—A Re-evaluation of the Prosecutor's Unbridled Discretion 
and its Potential for Abuse, 21 DePaul L. Rev. 485, 498 (1972).

2288 Cf. Moses v. Kennedy, 219 F. Supp. 762 (D.D.C. 1963) (mandamus unavailable 
to compel the Attorney General to prosecute police for violation of Civil Rights Act); 
Note, Discretion to Prosecute Federal Civil Rights Crimes, 74 Yale L.J. 1297 (1967).

2289 See Inmates of Attica Correctional Facility v. Rockefeller, 453 F.2d 12, 22-25 
(2d Cir. 1971).

2290 Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971) (en banc), cert, denied, Oswald 
v. Sostre, 405 U.S. 978 (1972).

In a novel class action suit, the inmates of Attica Correctional Fa
cility sought to compel prosecution of prison authorities who allegedly 
committed crimes against and violated the constitutional rights of pris
oners during the Attica disturbances of 1971.2284 Finding it unneces
sary to resolve the question of standing,2285 2286 the Second Circuit affirmed 
the district court’s refusal to interfere with prosecutorial discretion on 
the federal2280 or state level.2287 Thus, the unwillingness to formulate 
judicial standards for review of prosecutorial decisions may deprive 
prisoners of the protection of the criminal laws2288 although injunctive 
relief2289 and compensatory damages2290 are available against the prison 
authorities.
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Despite the mandate of Haines v. Kemer^^ that prisoner complaints 
are to be read liberally to assure hearings on meritorious claims,2291 2292 
circuit courts repeatedly this term were forced to reverse lower court 
dismissals of civil rights suits.2293 In general, complaints regarding 
medical care,2294 interference with access to the courts2295 and cruel and 
unusual punishment2296 receive a hearing, whereas vague and insub
stantial constitutional claims are dismissed.2297

2291 404 U.S. 519 (1972) (per curiam).
2292 A/. at 520-21; see Cruz v. Beto, 405 U.S. 319 (1972) (per curiam) (prisoner’s 

allegations to be accepted as true on motions for dismissal); Bracey v. Herringa, 466 
F.2d 702, 703 (7th Cir. 1972) (construe pleadings and papers of indigent inmate 
liberally).

2293 Fischer v. Cahill, 474 F.2d 991 (3d Cir. 1973) (per curiam) ( prisoner 
has right to respond on motion for dismissal); Blair v. Rockefeller, 469 F.2d 641 (2d 
Cir. 1972) (per curiam) (prisoner’s pro se complaint held to less stringent standard 
than one drafted by lawyer); Black v. Warden, 467 F.2d 202 (10th Cir. 1972) (per 
curiam) (case not mooted by transfer to different prison); Williams v. Wainwright, 
461 F.2d 1080 (5th Cir. 1972) (per curiam) (remanded for development of facts).

2294 See, e.g., Bilton v. Beto,----F.2d------ (5th Cir. Dec. 27, 1972) (Civil No.
72-2375) (per curiam); Bracey v. Herringa, 466 F.2d 702, 704 & n.7 (7th Cir. 1972); 
Burroughs v. Wainwright, 464 F.2d 687 (5th Cir. 1972) (per curiam); Campbell v. 
Beto, 460 F.2d 765, 768 (5th Cir. 1972). But cf. DiGiovanni v. Henderson, 465 F.2d 
382 (5th Cir. 1972) (per curiam) (summary judgment for defendant based on doctor’s 
affidavit).

2295 See notes 2302-2315 infra and accompanying text.
2296 See notes 2348-2356 infra and accompanying text.
2297 See, e.g., Daughtery v. Harris, 476 F.2d 292 (10th Cir. 1973) (rectal searches 

for contraband before court appearances held reasonable); Brown v. Sielaff, 474 F.2d 
826 (3d Cir. 1973) (per curiam) (affirming dismissal of claim that warden transferred 
prisoner to hide abuses); Esser v. Weller, 467 F.2d 949 (3d Cir. 1972) (per curiam) 
(broad allegation of threats, assignment to a noisy cell, and seizure of testimony on 
notes required factual support); Tarlton v. Henderson, 467 F.2d 200 (5th Cir. 1972) 
(per curiam) (no constitutional right to buy typewriters); Brown v. Wainwright, 464 
F.2d 1034 (5th Cir. 1972) (per curiam) (failure to provide ballpoint pens for legal 
correspondence when pencils available held insubstantial federal claim); Gardner v. 
Thompkins, 464 F.2d 1031 (5th Cir. 1972) (per curiam) (failure to notarize 
legal papers in inmate’s presence, denial of right to retain the papers, denial of out
door movie and canteen privileges, denial of clean razors and shaving mirrors, and 
denial of the right to assemble religiously together held insignificant); Mornin v. Pinto, 
463 F.2d 583 (3d Cir. 1972) (per curiam) (affirming dismissal of unsupported allega
tions of bad food, miserable living conditions, and no opportunity to earn remission 
time).

2298 Martin v. Johnson, 471 F.2d 704, 705 (6th Cir. 1973) (per curiam).
2299 466 F.2d 702 (7th Cir. 1972).

Recently the Sixth Circuit noted that a judge may use only public 
papers, pleadings, and in-court affidavits of the parties in ruling on a 
motion for dismissal of a civil rights complaint and held that the dis
trict court judge had no right to view a prison record not offered into 
evidence.2298 2299 The Seventh Circuit in Bracey v. Herringa2™' stated 
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that it was reversible error for the district court to accept, in support 
of the defendant’s motion for summary judgment, prison records con
taining self-serving statements of two defendant prison guards.2300 The 
court questioned whether summary judgment should ever be available 
against a prisoner, since it would be difficult for him to obtain the neces
sary rebuttal affidavits.2301

2300at 704-05. The records also contained statements from other guards who 
might also have been liable under section 1983. Id. The court suggested that prison 
records lack the guarantees of trustworthiness requisite for admissibility under the 
business records exception to the hearsay rule. Id. at 704.

2301 id. at 703.
2302 See, e.g., Gilmore v. Lynch, 319 F. Supp. 105, 110 (N.D. Cal. 1970), aff'd sub

nom. Younger v. Gilmore, 404 U.S. 15 (1971) (right to legal research materials); Cruz 
v. Hauck,----F.2d------,---- (5th Cir. Mar. 8, 1973) (Civil No. 72-2878, at 6) (right
of access to hardcover law books); McCarty v. Woodson, 465 F.2d 822 (10th Cir. 
1972) (right of access to legal publications); Mead v. Parker, 464 F.2d 1108 (9th Cir. 
1972) (complaint that law library is inadequate states a claim under habeas corpus and 
mandamus jurisdiction).

2303 Christman v. Skinner, 468 F.2d 723, 725-26 (2d Cir. 1972) (guard’s failure 
to mail letters to attorney); Brown v. Wainwright, 464 F.2d 1034 (5th Cir. 1972) (per 
curiam) (prison censorship of mail and unreasonable restrictions on the use of law 
books).

2304 See, e.g., Stubblefield v. Henderson, 475 F.2d 26 (5th Cir. 1973) (denial of right 
to use typewriters for legal correspondence); Esser v. Weller, 467 F.2d 949 (3d Cir. 
1972) (per curiam) (seizure of testimony notes); Wilkerson v. Warden, 465 F.2d 956 
(10th Cir. 1972) (per curiam) (denial of correspondence with a distant inmate, al
leged to be defendant’s counsellor); Brown v. Wainwright, 464 F.2d 956 (10th Cir. 
1972) (per curiam) (denial of ballpoint pens for use in preparing legal papers where 
other writing tools were available).

2305 Christman v. Skinner, 468 F.2d 723, 725 (2d Cir. 1972) ; Hooks v. Kelley, 463 
F.2d 1210 (5th Cir. .1972) (per curiam); Simmons v. Wainwright, 462 F.2d 1340 (5th 
Cir. 1972) (per curiam).

2306See, e.g., Frye v. Henderson, 474 F.2d 1263 (5th Cir. 1973) (per curiam) (open
ing legal correspondence in search for contraband); Harbolct v. Alldredge, 464 F.2d 
1243, 1244 (10th Cir. 1972) (confiscation of FBI interview transcripts did not impede 
defendants’ suit); Wilkinson v. Skinner, 462 F.2d 670, 672 (2d Cir. 1972) (constitu

Access to the Courts. Recently, federal courts have broadened
a prisoner’s right of access to the courts to include the concomitant 
rights of access to an attorney and to adequate legal research mate
rials.2302 Dismissals of allegations of unconstitutional interference with 
means of legal redress generally are reversed;2303 however, if the alleged 
nexus between prison restrictions and access to the courts is tenuous, 
the dismissals are affirmed.2304 Punishment in retaliation for pursuing 
judicial relief will prompt federal intervention in the administration 
of state prison systems.2305

On the other hand, prison regulations and restrictions which affect, 
without precluding, access to legal materials may be justifiable.2306 In 
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ascertaining the constitutional validity of these prison regulations, courts 
this term required a reasonable and persuasive state interest to counter
balance the state’s interference with access to the courts.2307 Regulations 
which stifle the exercise of legal redress were criticized by the Fifth 
Circuit in Cruz v. Hauck.2™* The Cruz court permitted prisoners to 
challenge implementation of state regulations prohibiting prisoners’ ac
cess to hardcover law books while providing prisoners with xeroxed 
materials on request by their court appointed attorneys.2309 Confronted 
with a similar suit averring that Kansas penal regulations governing 
the use of legal research materials violated the inmates’ due process and 
equal protection rights, the Tenth Circuit in McCarty v. Woodson1™ 
ordered district court consideration of the complaint.2311 The Kansas 
regulations prohibited all gifts of legal publications, thus raising a sub
stantial equal protection claim by indigent inmates who could not afford 
to purchase law books.2312 Additional Kansas regulations, barring reten
tion by prisoners of any legal correspondence which contains citations 
and ordering the confiscation of legal materials within a prisoner’s pos
session, may violate due process by unreasonably limiting access to the 
courts.2313

tional to provide for opening of inmate’s letters to and from his attorney, if done in 
his presence and without reading them).

2307 Sec Cruz v. Hauck,----F.2d------(5th Cir. Mar. 8, 1973) (Civil No. 72-2878);
McCarty v. Woodson, 465 F.2d 822, 825-26 (10th Cir. 1972); Wilkinson v. Skinner 
462 F.2d 670, 672-73 (2d Cir. 1972).

2308 ------F.2d-----(5th Cir. Mar. 8, 1973) (Civil No. 72-2878).
2309 Id. at — (Civil No. 72-2878, at 6) (remanded for evidentiary hearing).
2310 465 F.2d 822 (10th Cir. 1972).
2311 /d. at 827.
2312 Id. at 824-26.
2313 See id. at 826.
2314 Sec note 2306 supra and accompanying text.
2315 It is express Bureau of Prisons policy that all federal prisons insure a uniform 

opportunity for federal inmates to have access to legal materials and to legal counsel. 
U.S. Bureau of Prisons, Policy Statement 2001.A (June 29, 1972).

While a heavy burden is placed on prison authorities who attempt 
to circumscribe an inmate’s access to the use of legal materials, courts 
recognize the legitimate interest of prison officials in screening mail 
for contraband to prevent escape and guarantee prison security.2314 The 
cases emphasize the fundamental nature of the right to petition for 
redress of grievances, thus shifting the burden upon prison authorities 
to justify any restrictions limiting such a right.2315

First Amendment Rights. Imprisonment and the related need
for prison security often require restrictions on first amendment guar
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antees of freedom of speech, correspondence, association, religion, and 
the press.2316 With the demise of the earlier view of inmates as slaves 
of the government,2317 the need to respect convicts’ fundamental rights 
has been recognized.2318 This shift of emphasis is underscored by an 
emerging trend among courts to supervise administrative decisions of 
prison officials in order to protect first amendment rights.2319

2316 See Fox, The First Amendment Rights of Prisoners, 63 J. Crim. L.C. & P.S. 162 
(1972); Note, Prison Mail Censorship and the First Amendment, 81 Yale L.J. 87 
(1971); Comment, Prisoner Correspondence; An Appraisal of the Judicial Refusal to 
Abolish Banishment as a Form of Punishment, 62 J. Crim. L.C. & P.S. 40 (1971).

2317 See Ruffin v. Commonwealth, 62 Va. 1024, 1026, 21 Graft. 790, 796 (1871). But 
cf. Comment, supra note 2316, at 51-54.

2318 See Remmers v. Brewer, 475 F.2d 52, 54 (8th Cir. 1973) (per curiam) (prisoners 
do not lose all first amendment rights upon entering prison).

2319 See Ross v. Blackledge,----F.2d------(4th Cir. Mar. 27, 1973) (Civil No. 73-
1314, at 5); Neal v. Georgia, 469 F.2d 446, 449 (5th Cir. 1972); Note, supra note 2316, 
at 90; 5 Akron L. Rev. 295, 298 (1972).

2320 Wilkinson v. Skinner, 462 F.2d 670 (2d Cir. 1972). However, a single mail 
censorship incident does not justify a hearing on a prayer for an injunction. See 
Woods v. Yeager, 463 F.2d 223 (3d Cir. 1972) (per curiam).

2321 See Remmers v. Brewer, 475 F.2d 52 (8th Cir. 1973) (per curiam) (punishment 
for smuggling out an article may have been warranted, remanded for evidentiary 
hearing).

2322 See Christman v. Skinner, 468 F.2d 723, 725 (2d Cir. 1972) (permitting solitary 
confinement for circulating a memorandum informing other inmates of prisoner’s 
pending civil suit). See also Schwartz, Deprivation of Privacy as a “Functiotial Pre
requisite:” The Case of the Prison, 63 J. Crim. L.C. & P.S. 229 (1972).

2323 See Wilson v. Prasse, 463 F.2d 109, 113 (3d Cir. 1972).
2324 See Fox, supra note 2316, at 167.
2325 See, e.g., Ross v. Blackledge,----F.2d------(4th Cir. Mar. 27, 1973) (Civil No.

73-1314); Elam v. Henderson, 472 F.2d 582 (5th Cir. 1973) (per curiam); Anderson 
v. Wolff, 468 F.2d 252 (8th Cir. 1973) (per curiam); Wilson v. Prasse, 463 F.2d 109 
(3d Cir. 1972).

Unless there is a clear and present threat to prison security, mail 
censorship is not tolerated although prison officials may read non-legal 
correspondence.2320 In addition, retaliation on the part of prison officials 
for writing a newspaper article about prison conditions is unconstitu
tional unless the action is taken to preserve prison security.2321 How
ever, in balancing constitutional rights against the need for adminis
trative discretion and prison security, courts have interpreted broadly 
the needs of prison discipline and order.2322

A prisoner’s right to religious freedom has been recognized more 
readily in the courts than other first amendment rights,2323 possibly be
cause of its potential relevance to the rehabilitation of the prisoner.2324 
Recent litigation in this area has involved the practice of the Muslim 
religion by Black prisoners.2325 Appellate courts have justified restric
tions on the practice of the Muslim religion by citing its anti-authority 
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tenets232'1 or by finding that the regulations place only minor incon- 
venience on the practice of the religion.2326 2327

2326 See Wilson v. Prasse, 463 F.2d 109, 111 (3d Cir. 1972) (Black Muslim literature 
might be construed as anti-white and anti-authority if not interpreted by properly 
trained minister).

2327 Fallis v. United States, 476 F.2d 619 (5th Cir. 1973) (per curiam) (denial of
Mormon “family visits”); Elam v. Henderson, 472 F.2d 582 (5th Cir. 1973) (per 
curiam) (prison’s refusal to provide meals in dietary accordance with the Muslim 
faith). But see Ross v. Blackledge,----F.2d------(4th Cir. Mar. 27, 1973) (Civil No.
73-1314) (failure to provide pork-free diet must be justified by paramount state 
interest).

2328 In Cooper v. Pate the Supreme Court did recognize a federal cause of action 
for allegations of denial of access to religious publications. 378 U.S. 546 (1964) (per 
curiam.) The Court also has held that reasonable opportunities, not necessarily the 
same in character, must be given to all prisoners for the practice of their religion. 
Cruz v. Beto, 405 U.S. 319, 322 & n.2 (1972) (per curiam).

2329 463 F.2d 109 (3d Cir. 1972).
2330 See Glittlemacker v. Prasse, 428 F.2d 1, 4 (3d Cir. 1970).
2331 463 F.2d at 113 (censorship of religious literature; restrictions on visiting 

ministers).
2332 Id. at 114.
2333 LaReau v. MacDougall, 473 F.2d 974, 979 (2d Cir. 1972), cert, denied, 42 

U.S.L.W. 3199 (U.S. Oct. 9, 1973). See also Neal v. Georgia, 469 F.2d 446, 449-50 
(5th Cir. 1972) (remanded for determination whether prevention of correspondence 
with spiritual advisor was justified by need for security and discipline).

2334 Ross v. Blacklegc,----F.2d------,---- (4th Cir. Mar. 27, 1973) (Civil No. 73-
1314, at 3). But see Elam v. Henderson, 472 F.2d 582 (5th Cir. 1973) (per curiam) 
(denial of specially prepared meals inconsequential).

2335 See Knuckles v. Prasse, 435 F.2d 1255 (3d Cir. 1970); Long v. Parker, 390 F.2d 
816, 822 (3d Cir. 1968). Other courts have held that prison officials must achieve their 
goals through the means “least restrictive” of first amendment rights. See Barnett v. 
Rodgers, 410 F.2d 995, 1000-01 (D.C. Cir. 1969); Johnson v. Goodwin, 400 F.2d 529, 
541 (5th Cir. 1968).

Because the Supreme Court has not prescribed a standard against 
which to test the validity of prison restrictions on an inmate’s exercise 
of religion,2328 the circuits vary in their approach to balancing the state’s 
and the prisoner’s interests. The Third Circuit in JTz’/yoT? v. Prasse2^ 
reaffirmed its previous holding2330 that the test should be whether penal 
regulations unreasonably curtail the inmate’s religious freedom.2331 
Whether the regulations are reasonable should be determined by refer
ence to the necessities imposed by the prison regimen.2332 Similarly, 
the Second Circuit, in affirming denial of Catholic mass for unruly pris
oners held in solitary confinement, found a substantial objective imple
mented by reasonable means.2333 On the other hand, the Fourth Cir
cuit held that North Carolina would have to show a “paramount state 
interest” to justify denial of a pork-free diet to Muslim inmates.2334 Fur
ther, the Third Circuit has held that a “clear and present danger” test 
must be met to justify restricting access to religious literature2335 although 
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this term it refused to extend this test to other restrictions on religious 
practices.2336

2336See Wilson v. Prasse, 463 F.2d 109, 114-15 (3d Cir. 1973).
A few of the freedom of religion decisions have rested on equal protection grounds. 

See Cruz v. Beto, 405 U.S. 319, 325-26 (1972) (Rehnquist, J., dissenting); Neal v. 
Georgia, 469 F.2d 446, 450 (5th Cir. 1972). See also Fox, supra note 2316, at 168. The 
equal protection argument, however, can work both ways. This term the Fifth Cir
cuit upheld the denial of Mormon “Family Home Evenings” by which a convict is 
adopted and visited by a Mormon elder, on the ground that no other inmates were 
allowed such privileges in practicing their religion. See Fallis v. United States, 476 
F.2d 619 (5th Cir. 1973) (per curiam).

2337 See United States v. Smith, 464 F.2d 194, 196 (10th Cir. 1972) (solitary con
finement found “prudent rather than arbitrary”).

2338 United States ex rel. Walker v. Mancusi, 467 F.2d 51, 53 (2d Cir. 1972) (former 
rioters segregated to secure their safety and that of others).

2339 See, e.g., Remmers v. Brewer, 475 F.2d 52 (8th Cir. 1973) (per curiam); Blair 
v. Rockefeller, 469 F.2d 641 (2d Cir. 1972) (per curiam); Clayton v. Jones, 463 F.2d 
1182 (5th Cir. 1972) (per curiam). This willingness to hear inmate grievances, while 
providing an outlet and relief for prisoners, may spur legislative and administrative 
action to ameliorate correctional abuses. See Edwards, supra note 2270, at 154.

2340 See generally Hearings on Corrections, supra note 2270, at 119 (statement of 
Ramsey Clark).

2341442 F.2d 178 (2d Cir. 1971) (en banc), cert, denied, Oswald v. Sostre, 405 U.S. 978 
(1972); see Circuits Note: 1911-1912 Term 536 n.1992.

2342 442 F.2d at 197-98. See generally Milleman, Prison Disciplinary Hearings and 
Procedural Due Process—The Requirement of a Full Administrative Hearing, 31 Md.

Solitary Confinement. Where solitary confinement has been
used to forestall assaults2337 or where segregated confinement has been 
adopted to protect against potential riot,2338 courts have upheld the de
cision against constitutional attacks. However, the trend in the circuits 
this past term has been to reverse district court dismissal of complaints 
alleging due process and eighth amendment violations in order to guar
antee the petitioners an opportunity to show facts upon which relief 
might be granted.2339

Arguably the better means to prevent arbitrary decisions is to apply 
due process guarantees to the stage at which punishment is meted out. 
After-the-fact attacks on the reasons for disciplinary confinement may 
not insure adequately the prisoner’s right to a fair hearing. It has been 
suggested that requiring a hearing at which the inmate can participate 
fully might prevent rash decisions and insure fairness.2340 In Sostre v. 
McGinnis2341 the Second Circuit strongly suggested that, absent exi
gent circumstances, a minimum procedural requirement for commitment 
to solitary is that the prisoner be informed of the evidence against him, 
be allowed to confront his accuser, and have a chance to explain his 
actions.2342 However, the case failed to mandate any particular proce-
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dure and held only that disciplinary proceedings must be calculated to 
arrive at the truth by rational means.2343 The Third Circuit in Gray v. 
Cremer2344 has broken new ground in this area by citing the Sostre 
standards with approval and establishing that, “the transfer of a prisoner 
from the general prison population to solitary confinement without 
either notice of the charges or a hearing does not, absent unusual cir
cumstances . . . meet minimal due process requirements.” 2345 Apparently 
the rule will not apply under critical conditions or where the punish
ment is not substantial.2346 Other courts have refused to go as far as the 
Third Circuit, but have approved the concept of requiring procedures 
likely to arrive at truth.2347

L. Rev. 27 (1971). The case-by-case approach of determining whether due process 
requires the right to an attorney which is now used for probation revocation cases and 
by implication in parole revocation cases, should apply to prison disciplinary hearings 
since they also involve a serious deprivation of liberty. Cf. Gagnon v. Scarpelli, 411 
U.S. 778 (1973); notes 2222-2229, 22621-2264 supra and accompanying text.

2343 442 F.2d at 198.
2344 465 F.2d 179 (3d Cir. 1972).
2345 Id. at 185; accord United States ex rel. Tyrrell v. Speaker, 471 F.2d 1197, 1203 

(3d Cir. 1973). See also White v. Commissioners, 470 F.2d 55 (5th Cir. 1973) (per 
curiam).

2346 United States ex rel. Arzonica v. Scheipe, 474 F.2d 720, 721-22 (3d Cir. 
1973) (per curiam) (no hearing required for transfer of prisoner after jail break); 
Gray v. Creamer, 465 F.2d 179, 185 n.6 (3d Cir. 1972) (no hearing required for trans
fer during riot).

2347 See Dodson v. Haugh, 473 F.2d 689, 690 (8th Cir. 1973) (per curiam) (due 
process depends on whether procedures were likely to establish truth); United States 
ex rel. Walker v. Mancusi, 467 F.2d 51 (2d Cir. 1972) (due process depends on totality 
of circumstances).

Other cases have been remanded for district court determination on the due process 
issue. See, e.g., Black v. Warden, 467 F.2d 202 (10th Cir. 1972) (per curiam); Clayton 
v. Jones, 463 F.2d 1182 (5th Cir. 1972) (per curiam); Simmons v. Wainwright, 462 
F.2d 1340 (5th Cir. 1972) (per curiam).

2348 See Furman v. Georgia, 408 U.S. 238, 240-44 (1972) (per curiam) (Brennan, J., 
concurring); Trop v. Dulles, 356 U.S. 86, 99-103 (1958). Prisoners have utilized this 
construction to challenge the denial of adequate medical care. See Marnin v. Pinto, 
463 F.2d 583 (3d Cir. 1972) (per curiam); Zalman, Prisoners'' Rights to Medical Care, 
63 J. Crim. L.C. & P.S. 185, 194 n.92 (1972). See generally Comment, Prisoners Con
stitutional Rights—Segregated Confinement as Cruel and Unusual Punishment, 1972 
Wash. L.Q. 347 (discussion of evolution of cruel and unusual punishment litigation).

2349 See, e.g., Remmers v. Brewer, 475 F.2d 52 (8th Cir. 1973) (per curiam); United 
States ex rel. Walker v. Mancusi, 467 F.2d 51 (2d Cir. 1972); Simmons v. Wainwright, 
462 F.2d 1340 (5th Cir. 1972) (per curiam).

The eighth amendment, construed as barring punishment which 
shocks the conscience, degrades humanity, or is disproportionate to the 
offense committed,2348 has been the vehicle for prisoner challenges to 
the conditions of solitary confinement.2349 Solitary confinement per 
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se has not been declared cruel and unusual punishment.235" However, 
the Second Circuit in LaReau v. MacDougall2^ concluded that the 
conditions of a “strip cell’1 at the Connecticut state prison fell below 
the irreducible minimum required by the eighth amendment.2350 2351 2352 LaReau 
spent five days—substantial periods of which were in total darkness—in 
a room six feet wide, 10 feet deep, and eight feet high. There was no 
sink or drinking fountain. The only toilet, flushed from the outside, was 
a hole in the floor covered by a grate.2353 The court, noting that prison 
officials as well as judges are bound by the strictures of the eighth amend
ment, found that the unsanitary toilet and the long periods of darkness 
threatened the inmate’s mental and physical well-being.2354 While the 
Second Circuit considers the well-being of the prisoner a major factor 
in meeting the eighth amendment standard,2355 the Fifth Circuit em
phasizes only the basic elements of physical hygiene.2356

2350 See Black v. Warden, 467 F.2d 202, 204 (10th Cir. 1972) (per curiam); National 
Council on Crime and Delinquency, supra note 2267, at 6.

2351 473 F.2d 974 (2d Cir. 1972), cert, denied, 42 U.S.L.W. 3199 (U.S. Oct 9, 1973).
2352 id. at 978.
2353 Id. at 977.
2354 /J. at 978. The inmate’s predicament was distinguished from the situation in 

Sostre v. McGinnis, where lengthy confinement was held constitutional as long as 
personal hygiene, necessities, exercise, and reading matter were available to the inmate. 
Compare id. at 978-79 n.7 with Sostre v. McGinnis, 452 F.2d 178 (2d Cir. 1972) (en 
banc), cert, denied, Oswald v. Sostre, 405 U.S. 978 (1972).

2355473 F.2d at 978.
2356 See Novak v. Beto, 453 F.2d 661, 665-66 (5th Cir. 1971); Circuits Note: 1911- 

1912 Term 534-35 & nn.1986-89.
The National Council on Crime and Delinquency has recommended that an inmate 

in solitary be given a regular size cell with adequate lighting and bedding, that the 
cell be at normal room temperature, and that the inmate receive plentiful water and 
a diet of at least 2500 calories a day. See National Council on Crime and Delinquency, 
supra note 2267, 3(a), (b), (d).

2357 395 F.2d 642 (D.C. Cir. 1968).
2358 Id. at 651-52. At this hearing, the court seeks to determine the present mental 

status and propensity of the acquittée to harm himself or others. Id. at 651 & n.50. 
See generally Leavy, The Mentally 111 Criminal Defendant, 9 Crim. L. Bull. 197 (1973).

2359 See 395 F.2d at 648; D.C. Code Ann. §§ 24-301 (d), (e), (g) (Supp. V, 1972).

Hospitalization of the Mentally III

In the case of hospital commitments based on acquittal of criminal 
charges by reason of insanity, the District of Columbia Circuit held 
in Bolton v. Harris2™1 that acquittées must be accorded, prior to inde
terminate commitment, a hearing roughly equivalent to that given to 
civil committees.2358 Before Bolton acquittées were committed sum
marily to indefinite hospitalization terms,2359 and since the Bolton rule 
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is applied prospectively,2360 pre-Bolto/i acquittées can obtain release only 
on the basis of certifications from hospital superintendents or by suc
cessfully meeting the burden of proof in habeas corpus actions.2301 How
ever, this term in Waite v. Jacobs2™2 the District of Columbia Circuit or
dered the district court to consider whether the burden of proof for 
continued detention should be placed on the Government where the 
acquittée has been hospitalized for longer than the maximum criminal 
sentence.2363 The court considered the adverse position a pre-Bolton 
acquittée holds in relation to that of one civilly committed.2364 In pre- 
Bolton cases the Government has never borne the burden of proof on 
the issue of the acquittee’s mental illness,2365 whereas in civil commit
ment cases the Government must establish the detainee’s mental illness 
and dangerousness prior to hospitalization.2366 The court suggested that 
this disparity raised possible equal protection violations especially where 
the acquittée has been hospitalized longer than the maximum criminal 
sentence for the crime of which he was acquitted.2367 The Waite court 
perceived and rejected two distinctions between those civilly committed 
and acquittées which might have provided a rational basis for placing 
the burden of proof on an acquittée. Since an acquittée might have been 
partially responsible for his criminal act, his original institutionalization 
may have been justified; but this in no way bears on the issue of his con
tinued mental illness or dangerousness, at least after he has served a maxi
mum sentence period.2368 Neither could the overt anti-social behavior 

2360 395 F .2d at 653-54.
2361 See Waite v. Jacobs, 475 F.2d 392, 394 (D.C. Cir. 1973); Bolton v. Harris, 395 

F .2d 642, 653 (D.C. Cir. 1968).
2362 475 F.2d 392 (D.C. Cir. 1973).
2363 Id. at 395-96.
2364 Id.
2^5 Id. at 395. The court identified the critical ramifications of the allocation of 

the burden of proof as being outcome determinative. Id. The effect of a recent amend
ment allocating the burden of proving insanity at a criminal trial by preponderance 
of the evidence was deemed inapplicable to the case. Id. at 395 n.6; see D.C. Code 
Ann. § 24-301 (j) (Supp. V, 1972).

2366475 F.2d at 395; see D.C. Code Ann. 21-541 to -551 (1967, Supp. V, 1972); 
Circuits Note: 1911-1912 Tenn 540-42 & nn.2013-32.

2367 475 F.2d at 395, 400. The court was not impressed by the fact that a civilly 
committed person as well as an acquittée must seek release subsequent to the original 
hospitalization by means of a habeas corpus action at which he will bear the burden 
of proof. Id. at 399. The court in Waite considered the identical treatment of one 
civilly committed and an acquittée who are seeking release as being unconstitutionally 
discriminatory because the original basis of confinement differed—automatic for the 
acquittée and post-hearing in civil commitment cases. Id. at 399-400 & n.14.

2368 Id. at 396.
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of the acquittée justify procedural discrimination in ascertaining mental 
illness at the end of the maximum sentence.2369

2369 Id. at 396-400; see Jackson v. Indiana, 406 U.S. 715 (1972) (indefinite commit
ment of a person incompetent to stand trial must comply with standards for civil 
commitment); Humphrey v. Cady, 405 U.S. 504 (1972) (possible equal protection 
violation on renewed confinement of sex deviate without benefit of the jury accorded 
to civil committees); Baxstrom v. Herold, 388 U.S. 107 (1966) (automatic commitment 
at the end of a criminal sentence without a commitment hearing violates equal pro
tection); Leavy, supra note 2358, at 229-234.

2370475 F.2d at 400.
2371 Id. at 399-400. On remand the acquittée is also free to argue that certain due 

process rights—for example, the right to a jury hearing—are applicable to the habeas 
corpus hearing on his mental soundness. Id. at 400 n.17.

wt%ld. at 400 n.15; see Bolton v. Harris, 395 F.2d 642, 653 (D.C. Cir. 1968); D.C. 
Code Ann. § 24-301 (Supp. V, 1972).

2373 See generally Mennel, Origins of the Juvenile Court Changing Perspective on 
the Legal Rights of Juvenile Delinquents, 18 Crime & Delinquency 68 (1972); Com
ment, The Federal Government's Role in the Treatment of Youth Offenders: Two 
Approaches, 16 St. Louis U.L.J. 459 (1972).

2374 The idea of a separate legal process for handling juveniles emerged at the 
turn of the century7. See Langley, The Juvenile Court and Individualized Treatment, 
18 Crime & Delinquency 79 (1972); Comment, Parens Patriae and Statutory Vague
ness in the Juvenile Court, 82 Yale L.J. 745, 748-54 (1973).

2375 See Delsner, Juvenile Justice: A City Crisis, N.Y. Times, Apr. 2, 1973, at 1, 
col. 1 (city ed); Watson, Community Juvenile Services Urged, Washington Post, 
July 4, 1973, § B, at 1, col. 3; Watson, Juvenile Crime, Punishment, Washington Post, 
July 3, 1973, § A, at 1, col. 6; Watson, Maryland Juvenile Facilities Fail to Reform 
Lives, Washington Post, July 2, 1973, § C, at 1, col. 2, 3; Watson, Maryland Youth 

The Waite court, while remanding the case for consideration of the 
equal protection issue by the district court,2370 strongly implied that 
pre-Bolton acquittées, having served a maximum sentence term, are en
titled to a hearing at which the Government must prove their mental 
illness and dangerousness to themselves and others—the identical pro
cedural safeguards given to those civilly committed.2371 On the other 
hand, once the Government has established these two conditions, an 
acquittée, as well as one civilly committed, will bear the burden of 
proof at any subsequent habeas corpus proceeding seeking release.2372

Juvenile Proceedings

In dealing with child offenders society has created a unique judicial 
system designed to cope with typical criminal offenses as well as other 
acts deemed socially undesirable.2373 The paternal approach of the 
state in operating a juvenile justice system has led to informal judicial 
proceedings without many of the constitutional safeguards accorded 
adults.2374 Although increasingly under attack for failing to meet the 
needs of both the juvenile and the public,2375 the juvenile court concept 
successfully weathered further constitutional challenges this term.
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The Seventh Circuit in United States ex rel. Burton v. Coughlin2™ 
rejected a claim of a constitutional right to bail on personal recognizance 
pending an appeal of a delinquency adjudication.2376 2377 Likewise the Ninth 
Circuit abstained from considering the right to post bond in lieu of 
prehearing detention under California state law.2378 However, the 
Seventh Circuit in United States v. Fowler2™ held that a juvenile has a 
constitutional right to Miranda warnings before questioning2380 and 
that, even if the Miranda warnings have been given, the juvenile’s waiver 
of his rights must be a knowing one.2381

Centers: Fear, Racial Strife, Washington Post, July 1, 1973, § A, at 1, col. 4 (four 
part series).

The highwater mark for federal court intervention in the administration of state 
juvenile courts came in the Supreme Court opinion of In re Gault. 387 U.S. 1 (1967). 
Gault required that a juvenile be given the right to counsel, notice of the charges, 
the right to confront and cross-examine witnesses, and the privilege against self
incrimination at a delinquency hearing. Id. at 31-57; see Circuits Note: 1911-1912 Term 
542 & nn.2034-36. The court further held in In re Winship that proof of delinquency 
must be beyond a reasonable doubt. 397 U.S. 358, 365-68 (1970). However, the Su
preme Court, by allowing the states to deny juveniles a jury determination of de
linquency, refused to equate a juvenile proceeding with a criminal trial. See AlcKeiver 
v. Pennsylvania, 403 U.S. 528, 545 (1971); Circuits Note: 1911-1912 Term 542-44 & 
nn.2O33-2044. Both the Eighth Circuit and the Ninth Circuit have held that waiver of 
a jury trial by a juvenile as a prerequisite to treatment under the Federal Juvenile 
Delinquency Act does not violate the sixth amendment right to a jury trial. United 
States v. James, 464 F.2d 1228, 1229-30 (9th Cir.), cert. denied, 409 U.S. 806 (1972); 
Cotton v. United States, 446 F.2d 107, 110 (8th Cir. 1971); see Federal Juvenile De
linquency Act, 18 U.S.C. § 5033 (1970). This waiver requirement was found unconsti
tutional by a lower federal court in 1968. Nieves v. United States, 280 F. Supp. 994, 
1001 (S.D.N.Y. 1968). The dissent in James argued that the requirement of waiver of 
jury trial in order to receive the benefits of the juvenile delinquency statute was an 
unconstitutionally coercive way of depriving a child of his constitutional right. 464 
F.2d at 1230 (Hufstedler, J., dissenting).

2376 463 F.2d 530 (7th Cir. 1972).
2377 Id. at 532. The court further noted that since the petitioner was a ward of the 

state as a result of earlier proceedings, release on bail would not release her from 
custody in a juvenile home. Id.

2378 See Rivera v. Freeman, 469 F.2d 1159 (9th Cir. 1972). The California statute 
permitted detention of a juvenile for a maximum of 72 hours without a hearing or the 
right to post monetary bond subsequent to a detention hearing. Id. at 1161 n.l; see 
Cal. Welf. & Inst’ns Code 628-32 (West 1972).

2379 476 F.2d 1091 (7th Cir. 1973).
2380 The Court in Gault had expressly reserved the question of applying Miranda 

standards to juveniles in juvenile proceedings. See In re Gault, 387 U.S. 1, 43 n.74 
(1967).

2381 476 F.2d at 1093. The age of the juvenile, the fact that this was his first offense, 
and his father’s absence at the time he confessed convinced the court that he did not 
fully understand his right to remain silent and that what he admitted could not be used 
against him. Id. at 1093. See also Comment, Constitutional Law—Miranda Warnings to 
Juveniles in New Jersey; The Worst of Both Worlds Revisited, 26 Rutgejrs L. Rev. 
358 (1973).
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This past term, a juvenile challenged the New York practice of com
mitting certain juveniles to adult institutions, even though the juveniles 
had been denied the right to a jury trial. Because his fact finder had 
been a judge rather than a jury as in adult trials, the petitioner in United 
States ex rel. Murray v. Owens2382 charged that his due process rights 
had been violated when he was imprisoned with adults.2383 Without 
considering whether segregated incarceration was possible, the Second 
Circuit found that requiring a jury trial would inhibit the individualized 
character of the juvenile proceeding and would be unnecessarily time 
consuming.2384 2385 * The court further ruled that it was reasonable for the 
state to distinguish juveniles from adults at age 16, thus denying a jury 
trial to those under 16 and granting one to those 16 and over.2885

2382 465 F.2d 289 (2d Cir. 1972), cert, denied, 409 U.S. 1117 (1973).
2383 7J. at 211.
2384 ia. at 292. The court, relying on McKeiver v. Pennsylvania, stressed the in

formality of a juvenile proceeding and maintained that the type of fact finder, judge 
or jury, should not affect the placement of the juvenile after a determination of 
delinquency. Id.; see McKeiver v. Pennsylvania, 403 U.S. 528 (1971). But see White 
v. Reid, 126 F. Supp. 867, 871 (D.D.C. 1954) (unconstitutional to incarcerate juveniles 
with adult criminals).

2385 465 F.2d at 293-94. Given the legitimate need to separate offenders for rehabili
tative treatment, the court found the distinction permissible. Id. Furthermore, the fact 
that 15-year-olds were the only juveniles confined with adults was deemed justifiable 
since it prevented the older juveniles from adversely affecting younger delinquents 
in the state training schools. Id. at 294.

The Seventh Circuit further has held that juveniles may be sentenced indetermi
nately even though the institutionalization may be longer than the maximum adult 
penalty for the same offense. United States ex rel. Wilson v. Coughlin, 472 F.2d 100,
102 (7th Cir. 1973). The court cited the other benefits juveniles derive from treatment 
in the juvenile court, such as their lack of a criminal record and a continuing right 
to seek release, as compensation for the risk of an indeterminate sentence. Id. at
103 n.6.

2386472 F.2d 1329 (D.C. Cir. 1972).
238" /¿y at 1330. In the District of Columbia, Congress has excluded 16 to 18-year- 

olds charged with certain offenses from the jurisdiction of the juvenile court. See id. 
at 1331; D.C. Code Ann. § 16-2301 (3) (A) (Supp. V, 1972) (murder, forcible rape, 
burglary in the first degree, armed robbery, or assault with the intent to commit any 
such offense); 53 Boston U.L. Rev. 212 (1973).

2388472 F.2d at 1333-37. The court further rejected the argument that the Attorney 
General’s choice of indicting the child suspect for a particular crime, thus compelling 
trial as an adult, violated the presumption of innocence of the suspect. Id. at 1337-38.

In United States v. Bland238Q the defendant attacked the statutory 
practice of automatically relegating juveniles charged with specific fel
onies to adjudication in the adult criminal court system as violating 
both equal protection and due process in its negation of the presump
tion of innocence.2387 The District of Columbia Circuit refused to in
validate the statute on equal protection grounds.2388 The separation
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of juveniles indicted for specific crimes had a rational basis, because 
certain offenders might have a deleterious effect on other juveniles and 
certain juveniles are less susceptible to rehabilitation than others.2389 
While the petitioner had successfully urged to the district court that 
due process required a hearing before he was treated as an adult de
fendant on the charge of armed robbery,2390 the court of appeals felt 
that this argument misread the statute, which granted no jurisdiction to 
the juvenile court for juveniles under indictment for certain crimes.2391 
There was no jurisdiction for the juvenile court to waive, and con
sequently, no discretion on the part of the court in treating the peti
tioner as an adult.2392 The Bland court also held that the prosecutorial 
discretion involving the Attorney General’s choice of which charge to 
prefer was free from judicial review.2393 Moreover, the Fourth Circuit 
in Cox v. United States2™4 held that the Attorney General’s authority 
under section 5032 of the Federal Juvenile Delinquency Act2395 to treat 
an offender as a juvenile or as an adult is also free from judicial re
view.2396 Where, however, the transfer of a juvenile to the regular 
criminal court lies within the jurisdiction of the juvenile court, the 
waiver hearing must comport with due process to insure the fairness 
of the waiver of jurisdiction.2397

That presumption, the court noted, applies to the prosecutorial stage and not to the 
point of determining what charges are to be preferred. Id. at 1338.

2389 Id. at 1332. The court also noted that states often exclude certain crimes from 
the jurisdiction of juvenile courts. Id. at 1334 & n.19.

2390/J. at 1333.
2391 Id. at 1334-37; see D.C. Code Ann. § 16-2301 (3) (A) (Supp. V, 1972).
2392472 F.2d at 1334-37. But see id. at 1343 (Wright, J., dissenting). Judge Wright 

viewed the statutory exemption as a thinly veiled congressional attempt to avoid the 
constitutional requirement of waiver hearings. Id. at 1341-42; see Kent v. United 
States, 383 U.S. 541, 561-62 (1966). Judge Wright considered the critical decision 
to be how jurisdiction is decided, not who decides it. 472 F.2d at 1342-43 (Wright, 
J., dissenting).

2393 Id. at 1335-36. But see id. at 1348-49 (Wright, J., dissenting); 53 Boston U.L. 
Rev. 212, 221-22 (1973) (criticizing prosecutorial immunity).

2394473 F.2d 334 (4th Cir. 1972) (rehearing en banc).
2395 18 U.S.C. § 5032 (1970).
2396 473 F.2d at 335-36. The Fourth Circuit, sitting en banc, reversed the prior de

cision of a Fourth Circuit panel originally hearing the appeal. Id. The panel held 
that an informal procedure was required during which the juvenile, his attorney, and 
his family would be informed of the proposed transfer and would have the right to 
submit evidence to show that the juvenile should not be treated as an adult defendant. 
Id. at 341-42 (appendix, opinion of the panel). The Fourth Circuit, en banc, upheld 
the panel’s decision that the petitioner was entitled to resentencing because the district 
court had failed to find that he would not benefit from treatment under the Federal 
Youth Correction Act. Id. at 337; see 18 U.S.C. §§ 5005-26 (1970).

2397 See Kent v. United States, 383 U.S. 541, 561-62 (1966) (due process requires 
notice of the waiver hearing, the right to counsel at the hearing, and the accessibility
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In United States v. Tate™* a district court judge refused to accept 
jurisdiction of a juvenile on a murder charge because the juvenile court 
allegedly failed to make a full investigation before transferring the ju
venile and failed to articulate specific reasons for the waiver.2398 2399 The 
District of Columbia Circuit ruled, however, that the juvenile court’s 
actions were presumptively reasonable, since the juvenile court judge 
had before him all of the past records of the offender as well as his 
counsel’s recommended alternatives to waiver of jurisdiction.2400 Con
sequently, the court held that the waiver was not arbitrary and rein
stated the murder indictment.2401

of the juvenile’s records to counsel). When a juvenile is convicted following a waiver 
proceeding in which no attorney is appointed, the juvenile is entitled under Kent to 
a new waiver hearing to determine nunc pro tunc the validity of the original waiver. 
See Brown v. Cox, 467 F.2d 1255, 1262 (4th Cir. 1972). If a state is unwilling to grant 
such a hearing, the federal court may hold its own hearing. Id. If the waiver is 
deemed to have been inappropriate, the conviction is vacated; if the waiver was 
justified, the conviction will stand. Id.; see Kemplen v. Maryland, 428 F.2d 169, 175, 
178 (4th Cir. 1970) (on petition for rehearing) (juvenile is entitled to counsel, ade
quate notice to parents and counsel of the nature and date of the waiver hearing, and 
adequate time to prepare a case for retention of juvenile court jurisdiction).

The right to counsel incorporates the right to effective representation at the waiver 
proceeding. Geboy v. Gray, 471 F.2d 575, 579 (7th Cir. 1973). In Geboy the Seventh 
Circuit remanded for an evidentiary hearing because the failure to appoint an attorney 
sufficiently in advance of the waiver hearing and appointed counsel’s lack of zeal 
raised doubts whether the parents’ resulting waiver of procedural defects and the 
juvenile court’s jurisdiction was knowing and intelligent. Id. at 581. If the parental 
waiver was invalid, a new adversary hearing would be necessary. Id. If at the hear
ing, it is determined that the parents would not have waived the procedural defects 
and the juvenile court’s jurisdiction, the adult conviction is invalid and if the de
fendant had passed the age of juvenile supervision, he is entitled to release. Id. at 
581; see Brown v. Cox, 467 F.2d 1255, 1262 (4th Cir. 1972).

2398 466 F.2d 432 (D.C. Cir. 1972).
2399 Id. at 435. The juvenile court had refused to grant a second waiver hearing and 

returned the case to the district court which then dismissed the murder charge. Id. at 
433. The Government appealed. Id.

2400 Id. at 433-34.
2401 Id. at 435.
2402 See generally Note, Due Process Requirements of Definiteness in Statutes, 62 

Harv. L. Rev. 77 (1948).

Constitutional Challenges

VAGUENESS

The void for vagueness doctrine has been created by the courts to 
strike down indefinite statutes which violate the due process clause of 
either the fifth or the fourteenth amendment.2402 Courts raise objections 
to vague criminal statutes for providing inadequate guidance to three 
classes of persons affected by such legislation: those whose conduct is 
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to be regulated;2403 law enforcement personnel;2404 and triers of fact.2405 
The doctrine, however, is more than a standard of judicial review and 
is used almost invariably “for the creation of an insulating buffer zone 
of added protection at the peripheries of several of the Bill of Rights 
freedoms.” 2406 This use of the void for vagueness doctrine by the circuit 
courts was illustrated this term in three types of cases: symbolic ex
pression, sexual conduct, and crimes of personal condition.2407

2403 See, e.g., Papachristou v. Jacksonville, 405 U.S. 156, 162 (1972); United States 
v. Harriss, 347 U.S. 612, 617 (1954); Connally v. General Constr. Co., 269 U.S. 385, 
391 (1926).

2404 See Gregory v. Chicago, 394 U.S. Ill, 120 (1969) (Black, J., concurring); 
Niemotko v. Maryland, 340 U.S. 268, 271-72 (1951).

2405 See Paris Adult Theatre I v. Slaton, 93 S. Ct. 2628, 2651-52 (1973) (Brennan, 
J., dissenting); United States v. L. Cohen Grocery Co., 255 U.S. 81, 89-91 (1921). See 
also A. Bickel, The Least Dangerous Branch 149-52 (1962) (vagueness doctrine re
flects judicial unwillingness to permit legislative delegation of decision making with 
insufficient direction to governmental agencies or institutions less directly responsible 
to the public than the legislature).

2406 Note, The Void-for-Vagueness Doctrine in the Supreme Court, 109 U. Pa. L. 
Rev. 67, 75 (1960). A void for vagueness decision does not necessarily free the court 
from having to face directly the Bill of Rights problems underlying the decision. 
Rather, the legislature will be given another chance to address the problems, and 
possibly avoid them, before the court must act. If the legislative resolution solves the 
vagueness problem, then the court must confront squarely the substantive issues. 
Compare United States v. Vuitch, 402 U.S. 62 (1971) (vagueness challenge to abortion 
statutes rejected) with Roe v. Wade, 410 U.S. 113 (1973) (anti-abortion statutes 
overturned).

2407 Several other cases this term illustrated the implied proposition that statutory 
language in cases not raising significant Bill of Rights issues will not be subject to as 
vigorous a vagueness examination as language in cases which do. See, e.g., United 
States v. Maude, 481 F.2d 1062, 1067-69 (D.C. Cir. 1973) (“postmark” in forging and 
counterfeiting statute not vague); United States v. Collier, 478 F.2d 268, 270-73 (5th 
Cir. 1973) (“in the course of his professional judgment” standard for physician’s legal 
distribution of controlled drugs not vague); Unted States v. Cooper, 464 F.2d 648, 
652-53 (10th Cir. 1972), cert, denied, 409 U.S. 1107 (1973) (“wilfully misapplies” in 
bank embezzlement statute not vague); see Note, supra note 2406, at 75 & n.40, 94-96.

2408 462 F.2d 96 (9th Cir. 1972).
2409 18 U.S.C. § 700(a) (1970); see 462 F.2d at 98. The defendant was convicted after 

she participated in a flag burning during an anti-war protest inside the University 
of Arizona’s R.O.T.C. building. Id.

Symbolic Expression: “Contempt” for the Flag. Two circuits
split this term on whether the operative term “contempt” in flag desecra
tion statutes is impermissibly vague. In United States v. Crosson2*08 the 
Ninth Circuit rejected a void for vagueness challenge to the federal flag 
desecration statute prescribing penalties for a person who “knowingly 
casts contempt upon any flag of the United States by publicly . . . burn
ing [it] . . . .” 2409 Because the burning of an American flag, if done ap
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propriately, is not itself criminal,2410 the vagueness discussion necessarily 
turned on the word “contempt.” The Ninth Circuit cursorily disposed 
of the vagueness argument in two paragraphs by alluding to the conven
tional understanding of the word’s definition but without explaining the 
ambiguities of the word’s meaning as it relates to political expression.2411

2410 See 36 U.S.C. § 176(j) (1970) (authorizing destruction of the flag “in a digni
fied way, preferably by burning”).

2411 462 F.2d at 100.
2412471 F.2d 88 (1st Cir. 1972), prob, juris, noted, 412 U.S. 905 (1973) (No. 72- 

1254).
2413 Mass. Gen. Laws Ann. ch. 264, § 5 (1970); see 471 F.2d at 90. Goguen had been 

found in violation of the statute when he appeared in a downtown business district 
wearing a pair of jeans with a small cloth American flag sewn on the area of his left 
buttock. ZJ.

2414 471 F.2d at 94-96.
2415 Crosson’s actions were accompanied by a “very unladylike expression” and were 

specifically designed to indicate her defiant attitude toward the flag and the Govern
ment which the flag represented. See 462 F.2d at 98; note 2409 supra. On the other 
hand, it is unclear whether Goguen’s use of the flag was expressive of anything other 
than a countercultural aesthetic of dress. See 471 F.2d at 90; note 2413 supra.

2416 Cf. M. Shapiro, Freedom of Speech: The Supreme Court and Judicial Review 
142 (1966) (“[v]oid for vagueness seems to be a handy and flexible doctrine for pro
tecting freedom of speech at the moment”).

The First Circuit in Goguen v. Siriith2*12 struck down a Massachusetts 
flag desecration statute prescribing penalties for a person who “publicly 
mutilates, tramples upon, defaces or treats contemptuously the flag of 
the United States . . . .” 2413 The court extensively examined the impact 
of the statute on the three classes affected by vague criminal statutes, 
including a consideration of various hypothetical situations in which 
the statute could be applied, and concluded that the law was unconstitu
tionally vague.2414

The differing conclusions of the two circuits as to the vagueness of 
the term “contempt” may be viewed as a result of the differing ways in 
which the alleged contempt was manifested.2415 A factual explanation 
of the differing outcomes, however, highlights the stalking-horse char
acter of the vagueness objection in the first amendment area.2416 An 
examination of the word “contempt” in these statutes inevitably draws 
the judicial focus to the content of the expression, and the attitude of the 
court toward the expression of certain opinions about the Government 
will be reflected in the court’s attitude toward the vagueness of flag des
ecration statutes. Thus, a court with a conservative view of the per
missible limits of political expression will readily recognize “contempt” 
and will not find the term vague. On the other hand, a court with a more 
liberal view of the range of acceptable expression will find that, in the
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context of political expression, statutory attempts to prohibit “contempt” 
smack of censorship; consequently the court will find the term vague. In 
either case, the real issue is the scope of the first amendment’s guarantee 
of free speech.2417

2417 Both the Crosson and the Goguen courts analyzed first amendment issues after 
examining the cases in terms of vagueness. See notes 2465-2474 infra and accompanying 
text.

2418475 F.2d 829 (9th Cir. 1973).
2419 Id. at 830; see Ore. Rev. Stat. § 167.040(1) (1953), repealed, [1971] Ore. Laws 

ch. 743, § 432 (1971). The defendant was charged with knocking a woman down in a 
parking lot and then urinating on her. 475 F.2d at 831.

2420 The Supreme Court of Oregon had required three elements for a finding that 
an act constituted “sexual perversity:” direct involvement of a sex organ; conduct 
contrary to the course of nature; and conduct that is undertaken to accomplish ab
normal sexual satisfaction for the actor. State v. Anthony, 179 Ore. 282, 306-07, 169 
P.2d 582, 598 (1946) (en banc), cert, denied, 330 U.S. 826 (1947). In Jellum the 
Ninth Circuit held that since the Oregon court’s interpretation of the offense of 
“sexual perversity” had not involved the phrase “crime against nature,” the statute 
was not limited to sodomy—the narrow definition which common law cases gave to 
“crime against nature.” 475 F.2d at 831. Sodomy itself, however, appears to have no 
fixed meaning. See W. Barnett, Sexual Freedom and the Constitution 21-51 (1973) 
(discussion of various definitions of sodomy found in state statutes and judicial 
opinions).

2421 475 F.2d at 832.
2422478 F.2d 390 (5th Cir. 1973), appeal docketed, 42 U.S.L.W. 3073 (U.S. July 16, 

1973) (No. 73-122).
2423 Fla. Stat. Ann. § 800.01 (1965). The statute had been struck down by the Su

preme Court of Florida as unconstitutionally vague, but that decision was not applied 
retroactively. Franklin v. State, 257 So. 2d 21, 24 (Fla. 1971) (per curiam). The 
federal court in Stone, however, held that since the question of unconstitutional vague
ness was one of federal rights, the federal courts were entitled to make an independent 
judgment on the question of vagueness and retroactivity. 478 F.2d at 395-96.

2424 Fla. Stat. Ann. § 800.01 (1965).
2425 See 475 F.2d at 831; note 2420 supra.

Sexual Conduct: “Unnatural” Acts. Two circuits this term
struck down as unconstitutionally vague state statutes punishing “un
natural” sexual conduct. The Ninth Circuit in Jellum v. Cupp2418 af
firmed a district court reversal of an Oregon conviction after the de
fendant pled guilty to “committing an act of sexual perversity.” 2419 
The Ninth Circuit found that the Oregon Supreme Court’s interpreta
tion of the statute2420 was itself impermissibly vague since it could be 
construed to cover virtually every form of human sexual activity.2421

In Stone v. Waimvrigbt2422 the Fifth Circuit overturned two convic
tions under the Florida sodomy statute.2423 The Florida statute used the 
common law phrase “crime against nature,” 2424 which the Ninth Circuit 
had indicated in dictum in Jellum had a definite meaning.2425 The Fifth 
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Circuit, however, found that phrase indefinite and concluded that the 
words “ ‘abominable and detestable crime against nature’ are fatally 
vague.” 2426

2426 478 F.2d at 395.
2427 See 478 F.2d at 394; 475 F.2d at 831.
2428 478 F.2d at 393. The court noted that consensual sodomy statutes: invade 

penumbral rights to privacy; establish a religion by promoting nonsecular religious 
morals; impose a cruel and unusual punishment by penalizing a condition like homo
sexuality; restrict the first amendment freedom of expression; and violate due process 
standards by criminalizing conduct, absent either a “rational basis” or a “compelling 
state interest.” Id.

2429 Id. at 394-95.
2430 257 So. 2d 21 (Fla. 1971) (per curiam).
2431 478 F.2d at 395, citing 257 So. 2d at 23. This tendency to erect substantive due 

process barriers against governmental intrusion has been pronounced in the area of 
“normal” sexual arrangement. See Roe v. Wade, 410 U.S. 113, 152-56 (1973) (anti
abortion statute found unconstitutional); Loving v. Virginia, 388 U.S. 1, 12 (1967) 
(anti-miscegenation law found unconstitutional). See generally W. Barnett, supra note 
2420; Comment, The Bedroom Should Not Be Within the Province of the Law, 4 
Cal. W.L. Rev. 115 (1968).

2432 See generally Amsterdam, Federal Constitutional Restrictions on the Punishment 
of Crimes of Status, Crimes of General Obnoxiousness, Crimes of Displeasing Police 
Officers, and the Like, 3 Crim. L. Bull. 205 (1967); Lacey, Vagrancy and Other 
Crimes of Personal Condition, 66 Harv. L. Rev. 1203 (1953).

2433 Winters v. New York, 333 U.S. 507, 540 (1948) (Frankfurter, J., dissenting) 
(“[djefiniteness is designedly avoided so as to allow the net to be cast at large, to

Both Jellum and Stone explicitly deal only with the semantic vague
ness of the statutes before them.2427 However, particularly in Stone, 
there is a perceptible undercurrent of substantive considerations about 
the appropriateness of legislation dealing with sexual conduct. The Fifth 
Circuit in Stone cataloged a number of substantive arguments against 
sodomy laws2428 before dealing with the sole question before it—the 
vagueness of the statute.2429 And the court also noted, citing with ap
proval the statement of the Florida court in Franklin v. State,2430 that one 
of the reasons underlying the court’s decision to reexamine the vague
ness of the sodomy statute was “the expansion of constitutional rulings 
on the invasion of private rights by state intrusion.” 2431

Crimes of Personal Condition: Giving a Good Account. Statutes
proscribing crimes of personal condition represent legislative attempts 
to protect society by punishing certain statuses that are perceived to be 
potentially dangerous before these statuses ripen into illegal action.2432 
However, the semantic difficulties of defining with precision a potentially 
dangerous status independent of the illegal activity it is presumed to 
generate are considerable. In fact, in drafting such legislation the goal 
very well may be to leave the crime relatively undefined.2433
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Last term in Holly v. United States,2434 2435 the District of Columbia Cir
cuit struck down a good account statute which imposed criminal liability 
upon a person found in a place where narcotics were dispensed illegally 
“if he knew it was such an establishment and if he is unable to give a 
good account of his presence in the establishment . . . 2430 Following

enable men to be caught who are vaguely undesirable in the eyes of police and prose
cution, although not chargeable with any particular offense”).

2434464 F.2d 796 (D.C. Cir. 1972) (per curiam).
2435 D.C. Code Ann. § 22-1515(a) (1967); see 464 F.2d at 798-99.
2436 5^ Ricks v. District of Columbia, 414 F.2d 1111, 1118-19 (D.C. Cir. 1968); Ricks 

v. District of Columbia, 414 F.2d 1097, 1104-05 (D.C. Cir. 1968).
2437 464 F.2d at 798-99.
In Gamez v. Wilson, another District of Columbia Circuit case, counsel for the 

defendant-appellee police department conceded “that the present police spot-check 
procedures permit citizens to be halted and quizzed even in circumstances under which 
Terry does not purport to authorize intrusion.” 477 F.2d 411, 416 (D.C. Cir. 1973); 
see Terry v. Ohio, 392 U.S. 1 (1968). These police practices were used to enforce 
the vagrancy statutes and Gomez alleged that they resulted in his harassment by the 
police while taking nocturnal strolls. 477 F.2d at 413, 416. The court remanded for 
further evidentiary findings. Id. at 418. Such enforcement procedures highlight the 
substantive dimensions of the vagueness objections to personal status statutes. See 
Reich, Police Questioning of Lazu Abiding Citizens, 75 Yale L.J. 1161, 1172 (1966).

2438 466 F.2d 1059 (9th Cir. 1972).
2439 Appellants, staff members of The Black Panther, a newspaper, raised objections 

based upon the right of free press, the right of free association, and the privilege 
against self-incrimination. Id. at 1065, 1071-79, 1081. The court focused primarily upon 
freedom of the press. Id. at 1081-88. See also 48 N.Y.U.L. Rev. 171 (1973).

2440 466 F.2d at 1083.
2441408 U.S. 665, 709 (1972) (Powell, J., concurring). Justice Powell, while joining

the majority opinion which refused to give newsmen a constitutional privilege of de
clining to appear and answer relevant grand jury questions about the sources of their

earlier decisions which had struck down for vagueness other District of 
Columbia good account statutes,2436 the court held that the Holly statute 
was fatally vague because criminal liability hinged upon a defendant’s 
ability to give a “good account” of himself.2437 2438

FIRST AMENDMENT

Conflict with the Judicial Process. The potential for conflict
between first amendment rights and the unencumbered functioning of 
the judicial process was illustrated in several cases this term. The Ninth 
Circuit in Bursey v. United States2433 imposed on prosecutors who seek 
information from grand jury witnesses raising first amendment objec
tions2439 the burden of justifying their questions with particularity be
fore the court will compel answers through contempt proceedings.2440 * * * 
Using a line of analysis similar to that adopted by Justice Powell in his 
concurrence in Branzburg v. Hayes,2444 the court indicated that the 
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questioning of newspaper personnel about the operations of their news
paper requires a strong justification before it will be permitted.2442 
While the court did not adopt the constitutional privilege for newspaper 
personnel which had been rejected by the Supreme Court in Branz
burg2443 the opinion made clear that the balancing test to be employed 
in determining whether newspapermen must answer questions in a grand 
jury proceeding is weighted heavily in favor of an unencumbered 
press.2444 Thus, before the guarantee of a free press may be displaced, 
prosecutors may be required to present proof of a compelling govern
mental interest in the subject matter at issue, a substantial connection 
between the information sought and the governmental interest in the 
subject matter being investigated, and the unavailability of less drastic 
means for acquiring the information.2445

information, suggested that first amendment freedoms would be protected adequately 
by balancing them against the “obligation of all citizens to give relevant testimony with 
respect to criminal conduct.” Id. at 709-10 (Powell, J., concurring). Whether the 
Ninth Circuit adopted Justice Powell’s line of analysis directly from Branzburg is 
questionable since Bursey was handed down only one day after Branzburg.

2442466 F.2d at 1083. The subject matter of the grand jury inquiry was alleged 
threats made by Black Panther leaders against the President and calls for insubordina
tion in the armed forces, both of which had been prominently featured in The Black 
Panther. Id. at 1065-67. The court found that the Government had not established a 
substantial relation between the information it sought from the witnesses about the 
internal operations and financing of the newspaper and the offenses into which the 
grand jury was inquiring. Id. at 1087-88. The court, however, did find adequate foun
dation for questions related to the organization and leadership of the Black Panther 
Party and its connections with foreign governments. Id. at 1086-87.

2443 See 408 U.S. at 690. The Bursey court distinguished the precise elements of 
freedom of press at issue in Bursey—“liberty to decide what to print and to distribute 
what is printed”—from a third element at issue in Caldwell—“the freedom to gather 
news.” 466 F.2d at 1084-85 & n.18; see Caldwell v. United States, 434 F.2d 1081 (9th 
Cir. 1970), rev’d sub nom. Branzburg v. Hayes, 408 U.S. 665 (1972).

2444 466 F.2d at 1082-88. The court did not view the first amendment rights as 
merely personal to the appellants. Rather, the court identified the appellants as em
bodying the more significant public interests in the protection of access to information 
and in being shielded “from unjustifiable governmental prying into . . . associations 
with lawful groups.” Id. at 1084.

2445 Id. at 1083. The Bursey court, by not forbidding grand jury questioning of 
newspaper personnel but rather requiring a basis for questions which infringe upon 
first amendment rights, did not quite raise its protection of first amendment freedoms 
to the level advocated by Justice Stewart in his Branzburg dissent. Justice Stewart 
would have required the Government not only to have a basis for its questions but 
also to satisfy three conditions: (1) show that there is probable cause to believe that 
the witness has information relevant to a specific violation of law; (2) demonstrate 
that the information sought cannot be obtained by means less destructive of first 
amendment rights; and (3) demonstrate a compelling and overriding interest in the 
information. 408 U.S. at 743 (Stewart, J., dissenting).

The right of the press to report on judicial proceedings, despite a 
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protective order banning such reports, was upheld by the Fifth Circuit 
in United States v. Dickinson,2446 where the court found no precedent 
for the trial court’s order barring any report on the substance of a public 
judicial proceeding.2447 Viewing the case in light of the facts of the 
particular proceeding the trial judge sought to have protected,2448 the 
court could find no governmental interests sufficient to displace the first 
amendment right to freedom of press.2449 The court, however, while 
striking down the order upon which the contempt citation was based, 
did not reverse the contempt citation,2450 but held that under virtually 
all circumstances2451 even plainly unconstitutional court orders must be 
obeyed until they are vacated.2452 2453

2446 465 F.2d 496 (5th Cir. 1972), cert, denied, 42 U.S.L.W. 3247 (U.S. Oct. 23, 1973).
2447 Id. at 507; see Sheppard v. Maxwell, 384 U.S. 333, 362-63 (1966) (appropriate 

remedies for the disruptive effects of publicity should be directed to the statements 
and actions of the parties, and to the time, place, and administration of the trial).

The Dickinson court canvassed the history of what it called “the civil libertarian’s 
nightmare,” the confrontation between “two of the most cherished policies of our 
civilization,” freedom of the press and the sixth amendment right to a fair and 
impartial trial. 465 F.2d at 499, 502-06. See generally A. Friendly & R. Goldfarb, 
Crime and Publicity (1967); D. Gillmor & J. Barron, Mass Communications Law 
335-452 (1969); ABA Project on Minimum Standards for Criminal Justice, Stan
dards Related to Fair Trial and Free Press (Approved Draft, 1968).

2448 The protective order was issued pursuant to a federal hearing on an injunctive 
action to halt a state criminal prosecution of a civil rights activist. 465 F.2d at 499- 
500, 507. The court found such a proceeding especially suited to media coverage “since 
the issue being litigated was a charge that elected state officials had trumped up 
charges against an individual solely because of his race and political civil rights activi
ties.” Id. at 508.

2449 id, at 507-09. The court found that the availability of alternative remedies such 
as a continuance or change of venue ameliorated potential juror prejudice from mas
sive publicity in any subsequent state criminal trial. Id. at 508.

2450 id. at 509-14. '
2451 The court held that in the presence of three factors a court order must be 

obeyed until it is set aside: (1) the issuing court must have subject matter and per
sonal jurisdiction over the controversy; (2) adequate and effective means of review 
must be available; and (3) the order must not force an irretrievable surrender of 
constitutional rights. Id. at 511.

2452 id. at 509-14; see Walker v. Birmingham, 388 U.S. 307 (1967); United States 
v. United Mine Workers, 330 U.S. 258, 290 (1947). The court, however, suggested 
that since the underlying order was held unconstitutional, the contempt finding might 
have been tainted; therefore, the court remanded the case for a determination whether 
the punishment was appropriate in light of the subsequent finding of unconstitution
ality. 465 F.2d at 513-14.

2453 461 F.2d 1148 (9th Cir. 1972).

In United States v. Steele2*™ the Ninth Circuit used a first amendment 
rationale to strike down the conviction of a vocal anti-census spokesman 
on charges of refusal to answer questions on the 1970 census form. The 
court found no other explanation for the prosecution than that the de



722 The Georgetown Law Journal [Vol. 62:401

fendant had opposed publicly the census form.2454 Applying the equal 
protection concepts embodied in the fifth amendment’s due process 
clause,2455 the court concluded that the prosecution was based upon an 
unjustifiable standard—the defendant’s exercise of his first amendment 
rights.2456

2454 Id. at 1152. The Bureau of the Census maintained a procedure through which 
those who failed to fill out a census form could be identified and investigated. Id. at 
1151-52. Nevertheless background dossiers for criminal violations were compiled only 
for what census officials termed “hard core resisters,” all of whom were active and 
public opponents of the census. Id. at 1151.

2455 See Bolling v. Sharpe, 347 U.S. 497, 499-500 (1954). Unjustifiable discrimination 
in the administration of a state penal statute is violative of the equal protection clause 
of the fourteenth amendment. Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886).

2456 461 F.2d at 1152. The court placed, upon the Government the burden of justi
fying its prosecution of a census resister who presented strong evidence that he was 
singled out because he had expressed public opposition to the policies or procedures 
of an arguably valid law. Id. Because the defendant offered the “only plausible” ex
planation for the prosecution and had supported it with some unchallenged evidence, 
the government’s mere assertion of random selection without some underlying proof 
was insufficient to meet the burden. Id.

2457 See Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 
505-06 (1969) (wearing black armbands to protest the Vietnam War). See generally 
Note, Symbolic Conduct, 68 Colum. L. Rev. 1091 (1968).

2458 See United States v. O’Brien, 391 U.S. 367 (1968) (burning draft card to pro
test war). See generally Alfange, Free Speech and Symbolic Conduct: The Draft-Card 
Burning Case, 1968 Sup. Ct. Rev. 1.

2459 See United States v. O’Brien, 391 U.S. 367, 376 (1968). The constitutionality 
of Government regulation of symbolic speech is determined by a four-element bal
ancing test: (1) whether the regulation is within the constitutional power of the 
Government; (2) whether it furthers an important or substantial governmental in
terest; (3) whether the interest is unrelated to suppression of free speech; and (4) whether 
the incidental restriction of first amendment rights is no greater than is essential to 
further the governmental interest. Id. at 376-77. See also T. Emerson, The System 
of Freedom of Expression 17-18, 79-80 (1970); Henkin, Foreward: On Drawing Lines, 
The Supreme Court, 1967 Term, 82 Harv. L. Rev. 63, 76-82 (1968).

2460 472 F.2d 850 (3d Cir.), cert, denied, 411 U.S. 970 (1973).

Symbolic Speech. The use of actions or conduct beyond the
delivery of a speech or the printing of a publication to express opinion 
has led to the judicial recognition of a category of communication gen
erally referred to as symbolic speech.2457 Not infrequently the action or 
conduct is designedly illegal, tailored by the actor to focus attention on 
his opinion.2458 Confronted with illegal conduct which carries a signifi
cant component of expression, courts have resolved the conflict by bal
ancing first amendment rights against other societal interests infringed 
by the communicative actions.2459 2460

In United States v. Malinowski2*™ the Third Circuit found that an 
anti-war protestor who sought to reduce his contribution to the war 
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effort by illegally increasing the number of his income tax exemptions 
was not entitled to first amendment protection.2461 The court felt that 
such action, if given first amendment protection, might undermine ef
fective enforcement of any federal law related even indirectly to any 
public policy with which the offender disagreed.2462

2461 Id. at 857-59. See also Boardman v. United States, 419 F.2d 110 (1st Cir. 1969), 
cert, denied, 397 U.S. 991/ (1970) (refusal to perform alternate service as protest 
against the draft held not protected by first amendment); Autenrieth v. Cullen, 418 
F.2d 586 (9th Cir. 1969), cert, denied, 397 U.S. 1036 (1970) (first amendment does not 
exempt plaintiffs from paying taxes to support the Vietnam War although they object 
to war on religious grounds); United States v. Moylan, 417 F.2d 1002 (4th Cir. 1969), 
cert, denied, 391 U.S. 910 (1970) (the alleged morality of the destruction of draft 
records by the “Catonsville 9” to protest the Vietnam War does not immunize de
fendants from legal penalties); Crowe v. Commissioner, 396 F.2d 766 (8th Cir. 1968) 
(per curiam) (dissatisfaction with the use of tax revenue to support welfare programs 
does not justify refusal to pay income tax); Swallow v. United States, 325 F.2d 97 
(10th Cir. 1963) (per curiam), cert, denied, 377 U.S. 951 (1964) (contention that in
come tax laws are unconstitutional because tax proceeds are used for welfare pro
grams and foreign aid rejected by court).

2462472 F.2d at 857-58.
2463 The Supreme Court has held that taxpayers have standing in an injunctive action 

to prohibit allegedly unconstitutional expenditures related to federal support for sec
tarian schools. Flast v. Cohen, 392 U.S. 83, 103-06 (1968). However, taxpayer suits 
to enjoin expenditure of funds for the Vietnam War have been unsuccessful. See 
Campen v. Nixon, 56 F.R.D. 404 (N.D. Cal. 1972) (both being a taxpayer and being 
a citizen rejected as providing standing to challenge constitutionality of the Vietnam 
War). In any case there is no indication in Malinowski that the defendant sought to 
have the war ruled unconstitutional. Rather his intent was simply to divorce himself 
from support of it. See 472 F.2d at 858-59.

2464 See generally Circuits Note: 1910-1911 Term 453-58 (1971); Note, Freedom of 
Speech and Symbolic Conduct: The Crime of Flag Desecration, 12 Ariz. L. Rev. 71 
(1970).

2465 462 F.2d 96 (9th Cir. 1972); see notes 2408-2411 supra and accompanying text.
2466 is U.S.C. § 700 (1970).
2467 462 F.2d at 100-02; see United States v. O’Brien, 391 U.S. 367 (1968); note 2459 

supra.

Malinowski illustrates an apparent judicial unwillingness to extend 
first amendment protection to a defendant who actively seeks to increase 
the impact of his communication by thwarting the operation of a statu
tory scheme which in itself is neutral with respect to the opinion which 
is being expressed.2463 In two flag desecration cases this term, however, 
the courts examined statutes which punish symbolic expressions of a 
specific point of view—contempt for the flag and what it represents.2464 
The Ninth Circuit in United States v. Crosson24™ declared that the fed
eral flag desecration statute2466 2467 does not infringe upon first amendment 
rights because the statute met the tests of United States v. O'Brien.24*1 
However, the Ninth Circuit begged the first amendment question in 
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Crosson by attempting to focus on just the physical act.2468 2469 2470 The physical 
act involved is not punishable unless it involves a particular expression of 
opinion—“contempt.” 2409 To punish a physical act in that context is to 
suppress free speech.

2468 The court found the contention that the act may have constituted an expression 
of opposition to the Vietnam War “of no significance.” 462 F.2d at 101-02. Whether 
expression is intended is, of course, a central issue in a symbolic speech case. See also 
Crosson v. Silver, 319 F. Supp. 1084 (D. Ariz. 1970). In Silver a three-judge district 
court found unconstitutional the Arizona flag desecration statute with which the state 
sought to prosecute the appellant for the same acts successfully prosecuted by the 
federal government in United States v. Crosson.

2469 Compare 18 U.S.C. § 700(a) (1970) (knowingly casting contempt on the flag by 
burning it in public is a crime) with 36 id. § 176(j) (burning of the flag “in a digni
fied way” is the preferred method of destroying flags in poor condition). The statu
tory preference for dignified burning brings into graphic relief the operative factor 
in flag desecration prosecutions—the focus upon expression rather than action. Cf. 
Schact v. United States, 398 U.S. 58, 63 (1970) (portion of statute which proscribed 
use of military uniform in way tending “to discredit” the military unconstitutional).

2470 471 F.2d 88 (1st Cir. 1972), prob, juris, noted, 412 U.S. 905 (1973) (No. 72-1254); 
see notes 2412-2414 supra and accompanying text.

2471 Mass. Gen. Laws Ann. ch. 264, § 5 (1970).
2472471 F.2d at 99-100. See also Crosson v. Silver, 319 F. Supp. 1084, 1086 (D. Ariz. 

1970) (most, if not all, conduct associated with the flag is symbolic speech).
2473 See note 2459 supra.
2474471 F.2d at 100-05. The Supreme Court’s notation of probable jurisdiction in 

Goguen may permit the question of the constitutionality of flag desecration laws to 
be addressed for the first time. See Cowgill v. California, 274 Cal. App. 2d 923, 78 
Cal. Rptr. 853 (Super. Ct. 1969), appeal dismissed, 396 U.S. 371, 371-72 (1970) (per 
curiam) (record inadequate to support full adjudication of symbolic expression prob
lem). See also Street v. New York, 394 U.S. 576, 580-81 (1969) (conviction for de
facing flag overturned because defendant’s statements at burning were constitutionally 
protected; constitutionality of desecration statute not addressed). However, the Court 
may avoid the overbreadth question since the First Circuit also found the statute 
unconstitutionally vague, thus obviating the need to reach the first amendment issue. 
471 F.2d at 96, 105; see notes 2412-2414 supra and accompanying text.

The First Circuit in Goguen v. Smith?™ on the other hand, struck 
down a Massachusetts flag desecration statute2471 in an opinion which 
changed the primary focus from the physical act to the symbolic ex
pression. The court found that most conduct with regard to the flag as 
a symbol constitutes expression within the meaning of the first amend
ment’s guarantee of free speech.2472 After applying the O'Brien test for 
the constitutionality of government regulations touching on the first 
amendment,2473 the First Circuit concluded that the statute infringed 
upon free speech far more than was necessary to further legitimate gov
ernmental interests and thus struck down the statute as overbroad.2474

Remedies: Narrowing Constructions. Two courts this term,
faced with first amendment challenges to statutes, avoided findings of
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unconstitutionality by adopting restricted interpretations of the statutes 
in question.2475 * The Seventh Circuit in United States v. Dellinger2416 an 
appeal arising out of the conspiracy trial of the “Chicago Seven,” il
lustrated this judicial tendency toward statutory preservation by inter
preting the anti-riot sections of the federal criminal code2477 in such a 
way as to require that all acts charged under these sections be of a nature 
exceedingly close to violence.2478 Having construed the statute to require 
that the regulated expression be virtually coincident with a riot, the court 
concluded that first amendment interests had not been unconstitutionally 
infringed by the statute.2479 2480

2475 It is a long-standing judicial policy to read a statute in such a way as to avoid 
determination of ultimate constitutional issues. See, e.g., Schneider v. Smith, 390 U.S. 
17, 26-27 (1968); United States v. Rumely, 345 U.S. 41, 44-48 (1953); Crowell v. 
Benson, 285 U.S. 22, 62 (1932). But see Gunther, The Subtle Vices of the "‘'Passive 
Virtues’’'—A Comment on Principle and Expediency in Judicial Review, 64 Colum. 
L. Rev. 1 (1964). See generally Ashwander v. Tennessee Valley Authority, 297 U.S. 
288, 345-48 (1936) (Brandeis, J., concurring). This judicial policy is adhered to less 
rigorously in the first amendment area. See generally Dombrowski v. Pfister, 380 U.S. 
479, 486-87 (1965); Baggett v. Bullitt, 377 U.S. 360, 375-79 (1964); Note, The First 
Amendment Overbreadth Doctrine, 83 Harv. L. Rev. 844 (1970).

Federal courts, while free to supply federal legislation with limiting constructions, 
are bound by authoritative state court constructions of state statutes. Gooding v. 
Wilson, 405 U.S. 518, 520 (1972). Consequently, in maintaining the integrity of con
stitutional rights infringed upon by state statutes as construed by state courts, the 
federal judiciary’s only option is to strike down the legislation as vague or overbroad. 
See Note, supra note 2406, at 83 & n.80.

2476472 F.2d 340 (7th Cir. 1972), cert, denied, 410 U.S. 970 (1973).
2477 18 U.S.C. §§ 2101-02 (1970); see Comment, The Federal Riot Act and the First 

Amendment, 5 Harv. Civil Rights—Civ. Lib. L. Rev. 393 (1970).
2478 472 F.2d at 360-64. After a lengthy and sympathetic discussion of the need for 

rigorous judicial examination of the impact of a statute challenged on the basis of 
first amendment overbreadth, the court acknowledged that, on its face, the statute 
presented first amendment problems. Id. at 354-57, 362. But cf. National Mobilization 
Comm, to End the War in Viet Nam v. Foran, 411 F.2d 934 (7th Cir. 1969) (upheld 
the district court’s refusal to convene a three-judge district court to test the consti
tutionality of the anti-riot sections of the federal criminal code; plaintiffs had not raised 
substantial constitutional questions about the sections).

2479 472 F.2d at 364.
2480 476 F.2d 511 (D.C. Cir. 1973).
2481 Id. at 517-22; see D.C. Code Ann. § 22-1115 (1967). The statute prohibits dis

playing any flag, placard, or device designed to intimidate, coerce, or harass foreign 
governments or officers or otherwise to intimidate, coerce, harass, and bring into public 
disrepute an officer of a foreign government. See id.

The District of Columbia Circuit in T^aimi v. United States2466 adopt
ing a similar judicial strategy to accommodate first amendment rights and 
competing social interests, examined a conviction under a statute which 
prohibited bringing into disrepute an officer of a foreign government.2481 
Defendant Zaimi had been apprehended for speechmaking activities con
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ducted within 500 feet of a diplomatic sanctuary.2482 Although the statute 
arguably infringed upon protected speech, the court avoided the first 
amendment issue by finding that the statute did not clearly proscribe 
speech and that the statute’s other prohibitions could be invoked only 
when there was a display of a flag, banner, or similar device.2483 Because 
Zaimi had only spoken and had never displayed anything, and because 
charges against him for violating the statute’s “congregating” prohibi
tion had been dismissed by the trial court, the District of Columbia 
Circuit reversed the conviction.2484

2482 476 p.2d at 513.
2483 Id. at 527. Observing that penal statutes are to be interpreted with exactitude, the 

court was unable to determine whether the statute “plainly and unmistakably” pro
hibited utterances as well as conduct. See id. at 523.

Four months earlier a three-judge district court upheld the same statute against 
a challenge that the provision was unconstitutional on its face. Jewish Defense League, 
Inc. v. Washington, 347 F. Supp. 1300 (D.D.C. 1972) (per curiam). Judge Wilkey, who 
concurred in both Zaimi and Jewish Defense League, Inc., noted in Zaimi that the 
court’s restrictive reading of section 22-1115 apparently did not conform with the 
92d Congress’ reading of section 22-1115. In 1972 Congress, seeking to provide pro
tection for foreign missions outside the District of Columbia similar to that provided 
to missions within the District of Columbia, enacted legislation banning both the type 
of conduct the Zatmi court found prohibited by section 22-1115, and the type of 
conduct—uttering of threatening words alone—which the Zaimi court had found not 
prohibited by section 22-1115. 476 F.2d at 527-20 (Wilkey, J., concurring).

2484 476 F.2d at 527.
2485 The Supreme Court first held that obscene expression was beyond the protec

tions of the first amendment in Roth v. United States. 354 U.S. 476, 481, 485 (1957). 
Since Roth a majority of the Court has continued to hold that obscene expression is 
unprotected expression, but no test for obscenity has been formulated that is accept
able to a majority of the Justices. See Paris Adult Theatre I v. Slaton, 93 S. Ct. 2628, 
2644-47 (1973) (Brennan, J., dissenting) (history of Court’s efforts to formulate test 
for obscenity). See also Kalven, The Right to Publish, in The Rights of Americans, 
What They Are—What They Should Be 253 (N. Dorsen ed. 1971); Circuits 'Note: 
1911-1912 Term 563 n.2177 (1972) (pre-1973 Supreme Court definitions of obscenity).

248693 S. Ct. 2607 (1973).
2487 id. at 2617. The opinion of the Court by Chief Justice Burger was joined by 

Justices White, Blackmun, Powell and Rehnquist. Justices Douglas, Brennan, Stewart 
and Marshall dissented.

Obscenity. In a series of decisions delivered at the end of the
last term the Supreme Court reaffirmed its position that obscene expres
sion is not protected by the first amendment.2485 The keystone opinion 
in that series, the majority opinion in Miller v. California,24^ enunciated 
for the first time since the Court’s initial obscenity decision a test with 
which a majority of the Court could agree.2487 The Miller test contains 
three basic elements for evaluating the constitutionality of legislation in 
this area: the offense must be limited to works (1) which taken as a 
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whole appeal to the prurient interest in sex;2488 (2) which portray sexual 
conduct in a patently offensive manner;2489 and (3) which taken as a 
whole do not have serious literary, artistic, political, or scientific 
value.2490 In determining whether an individual work meets these ele
ments, a state trial court may apply local community standards.2491 Al
though the Court did not specifically rule on the point, it appears that 
the local community standard is equally applicable in federal prosecu
tions.2492 Furthermore, in another case decided the same day, the Court 
added that expert evidence on the question of the applicability of the 
standards to the work is not constitutionally required when the work 
itself is introduced into evidence.2493

2488 Id. at 2614-15; see Roth v. United States, 354 U.S. 476, 489 (1968). This element 
of the Miller test, drawn from Roth, is designed to secure an evaluation from the 
“average person, applying contemporary community standards” rather than a judg
ment from either a “particularly susceptible or sensitive person or indeed a totally 
insensitive one.” 93 S. Ct. at 2615, 2620.

2489 93 S. Ct. at 2614-15. This element is designed to permit legislatures to prohibit 
a work which “depicts or describes, in a patently offensive way, sexual conduct 
specifically defined in the applicable state law.” Id. at 2615. The Court declined “to 
propose regulatory schemes for the States” but then suggested two examples of what 
a state statute could prohibit: “(a) Patently offensive representations or descriptions 
of ultimate sexual acts, normal or perverted, actual or simulated, (b) Patently of
fensive representations or descriptions of masturbation, excretory functions, and lewd 
exhibition of the genitals.” Id.

24QGId. at 2614-15. The Court specifically rejected the formula “utterly without 
redeeming social value,” introduced into the obscenity test in 1966, because that formula 
“called on the prosecution to prove a negative ... a burden virtually impossible to 
discharge under our criminal standards of proof.” Id. at 2613, 2615; see Memoirs v. 
Massachusetts, 383 U.S. 413, 418-19 (1966). The Court’s argument with respect to the 
proof of a negative appears to be self-serving since it is equally applicable to the 
third element of the Miller Court’s own test of proving that a work is without serious 
literary, artistic, political, or scientific value.

2491 93 S. Ct. at 2618-20. The Court, implying that the community involved may be 
at least as restricted as a municipality, contended that it is “neither realistic nor con
stitutionally sound to read the First Amendment as requiring that the people of Maine 
or Mississippi accept public depiction of conduct found tolerable in Las Vegas, or 
New York City.” Id. at 2619.

2492 See id. at 2618-20. If this holds true, the federal prosecutor, assuming he meets 
jurisdiction and venue requirements, is free to choose his place of trial in the com
munity most likely to be hospitable to his contention that the materials are obscene. 
Thus, by using the most stringent community test available, a prosecutor will be able 
to prevent interstate commerce in material which may be acceptable in other parts 
of the country.

2493 Paris Adult Theatre I v. Slaton, 93 S. Ct. 2628, 2634-35 (1973). The Court con
cluded that in obscenity prosecutions, the materials themselves “are the best evidence 
of what they represent.” Id. In rejecting a constitutional requirement for expert testi
mony, the Court resolved a conflict between the First and Fifth Circuits. Compare 
United States v. Palladino, 475 F.2d 65, 72 (1st Cir.) remanded, 93 S. Ct. 3066 (1973) 
(mem.) (expert testimony required) with United States v. Groner, 479 F.2d 577, 579- 
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In two other obscenity cases the Supreme Court carefully circum
scribed the effect of Stanley v. Georgia,24®4 which had upheld the right 
of an individual to possess obscene materials in his own home.2405 Fol
lowing earlier restrictive readings of Stanley,24®® the Court upheld a 
federal statute proscribing the knowing transportation of obscene ma
terials by common carrier in interstate or foreign commerce,2494 2495 * 2497 and a 
federal statute proscribing the importation of obscene material into the 
United States.2498 The clear thrust of the Court’s decisions in this area 
of obscenity litigation is that, while the Government may not interfere 
with an individual’s right to possess obscene materials in his own home, 
the federal government may make interstate and international means of 
transporting the material, even for private use, illegal.2499

84 (5th Cir. 1973) (en banc), petition for cert, filed, 42 U.S.L.W, 3086 (U.S. June 
21, 1973) (No. 72-1731) (expert testimony not required).

2494 394 U.S. 557 (1969).
2495 Id. at 568.
249G5e^ United States v. Thirty-seven Photographs, 402 U.S, 363, 375-77 (1971) 

(seizure of obscene materials being brought into the country for commercial distri
bution; statute that authorized the seizure of such materials whether destined for 
commercial distribution or private use upheld); United States v. Reidel, 402 U.S. 
351, 354-56 (1971) (federal statute prohibiting the knowing use of mails for delivery 
of obscene materials upheld).

2497 United States v. Orito, 93 S. Ct. 2674 (1973); see 18 U.S.C. § 1462 (1970). The 
defendant in Orito was found with 83 reels of film, including eight to 10 copies of 
some of the films, indicating an intent to distribute them commercially. 93 S. Ct. at 
2676. The Court found no constitutional prohibition against “comprehensive federal 
regulation of interstate transportation of obscene material merely because such trans
port may be by private carriage, or because material is intended for the private use 
of the transporter.” Id. at 2678; see 18 U.S.C. § 1462.

2498 United States v. Twelve 200-Feet Reels of Super 8mm. Film, 93 S. Ct. 2665 
(1973); see 19 U.S.C. § 1305(a) (1970). The Court in Twelve Reels answered af
firmatively the question not fully determined in an earlier case: whether importation 
of obscene materials for the importer’s private use and personal possession could be 
prohibited. 93 S. Ct. at 2667-70; see United States v. Thirty-seven Photographs, 402 
U.S. 363 (1971); note 2496 supra.

2499 The Stanley rationale protecting private, personal use and possession of obscene 
materials in the home was characterized by the Court in Orito as the “special safe
guards [the Constitution extends] to the privacy of the home, just as it protects other 
special privacy rights such as those of marriage, procreation, motherhood, child rear
ing, and education.” 93 S. Ct. at 2677. The Court found no constitutional justification 
for extending these rights beyond the home. Id. at 2677-79. But cf. Katz v. United 
States, 389 U.S. 347, 350-53 (1967) (what a person “seeks to preserve as private, even 
in an area accessible to the public, may be constitutionally protected” under fourth 
amendment).

While leaving the states and the federal government free to regulate 
obscene expression, the Supreme Court last term also articulated further 
procedural safeguards to be employed in such regulation. In Heller v.
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New York™" the Court stated that if a motion picture is seized as evi
dence of a crime in which the film is alleged to be obscene, then there 
must be prompt judicial determination of the obscenity issue in an ad
versary proceeding so that delay itself does not become a form of censor
ship.* 2501 The Court specifically rejected, however, the requirement of an 
adversary proceeding on the question of obscenity prior to the initial 
seizure.2502 Such a requirement for a prior adversary hearing was limited 
strictly by the Court to cases involving massive seizures of allegedly 
obscene materials.2503 * Nevertheless, in Roaden v. Kentucky™* the Court 
unqualifiedly reaffirmed that the fourth and fourteenth amendments de
mand that a warrant, in which a neutral magistrate focuses on the ques
tion of obscenity, albeit in an ex parte proceeding, is required in all but 
a very limited number of cases before allegedly obscene material can be 
seized.2505

250093 s. Ct. 2789 (1973).
2501 id. at 2793-94; see Freedman v. Maryland, 380 U.S. 51, 55-60 (1965). Further

more, the Court held that if it is shown that no other copies of the film are avail
able to the exhibitor, then either the exhibitor must be allowed to make a copy of the 
film or the film must be returned to him so that it can continue to be shown pending 
a judicial determination of the obscenity issue. 93 S. Ct. at 2795.

250293 s. Ct. at 2792.
2503 id. at 2794. See also A Quantity of Copies of Books v. Kansas, 378 U.S. 205 

(1964); Marcus v. Search Warrants of Property, 367 U.S. 717 (1961). The Court in 
Heller also pointed out that, unlike Heller, the search and seizure warrants in A 
Quantity of Copies of Books and Marcus had been issued without an independent 
judicial determination of the obscenity of the materials by a neutral detached magis
trate, and the seizures were for the sole purpose of destroying the materials. 93 S. 
Ct. at 2794 n.7.

250493 s. Ct. 2796 (1973).
2505 id. at 2800-02; see Lee Art Theatre, Inc. v. Virginia, 392 U.S. 636, 637 (1968) 

(per curiam); Marcus v. Search Warrants of Property, 367 U.S. 717, 731-33 (1961). 
Seizure of allegedly obscene materials is permitted without a warrant only in those 
situations presenting “exigent circumstances in which the police action literally must 
be ‘now or never’ to preserve evidence of the crime. . . .” 93 S. Ct. at 2802.

When the warrant requirement of Roaden is coupled with the prompt hearing and 
interim procedure requirements of Heller and the massive seizure qualifications of 
Marcus and A Quantity of Copies of Books, a possible outline may be drawn for 
procedures to be employed in the seizure of obscene materials: (1) seizure of ma
terials may be undertaken, except in exigent circumstances, only with a warrant issued 
after a preliminary determination of their obscenity has been undertaken by a neutral, 
detached magistrate; (2) massive seizures may be undertaken only after a full judicial 
adversary proceeding; (3) if the seizure restricts the distribution of the materials 
in the interim before final judgment in the adversary proceeding, the defendant must 
be given the opportunity to copy the materials or the materials must be returned to 
the defendant; and (4) if materials are seized as evidence of a crime in which the 
materials themselves are alleged to be obscene, then there must be a prompt judicial 
determination of the obscenity issue in an adversary proceeding.
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The Supreme Court’s obscenity decisions this term have the virtue of 
providing definitive, majority rulings on the test for obscenity, the per
missible scope of obscenity regulation, and the procedures to be em
ployed in implementing obscenity regulation. The definitive nature of 
the opinions, however, does not necessarily quiet the fundamental criti
cism of the four dissenters who, given the requirements of the first 
amendment2506 and of due process,2507 question whether the suppression 
of obscene materials may be undertaken at all. The Court’s test leaves 
to the trier of fact the application of the standards for obscenity, but at 
the same time recognizes that this may result in inconsistent verdicts.2508 
Also, appellate courts reviewing obscenity proceedings retain the power 
to make independent judgments of the facts as they relate to first amend
ment contentions.2509 Thus, despite the definitive character of the ma

25065^ Paris Adult Theatre I v. Slaton, 93 S. Ct. 2628, 2663 (1973) (Douglas, J., 
dissenting); Miller v. California, 93 S. Ct. 2607, 2622 (1973) (Douglas, J., dissenting). 
Justice Douglas maintains that obscene expression is not exempted from the protec
tions of the first amendment. Consequently the only constitutionally permissible way 
for Government to regulate obscenity would be pursuant to a constitutional amend
ment. Id. at 2624-27.

2507 See Paris Adult Theatre I v. Slaton, 93 S. Ct. 2628, 2642 (1973) (Brennan, J., 
dissenting). Justice Brennan, who authored the Court’s initial obscenity decision in 
Roth, concluded in Paris Adult Theatre 1 that “outright suppression of obscenity 
cannot be reconciled with the fundamental principles of the First and Fourteenth 
Amendments.” AZ. at 2647 (Brennan, J., dissenting).

Joined by Justices Stewart and Marshall, Justice Brennan applied a vagueness 
analysis to obscenity legislation and found that “after 15 years of experimentation and 
debate” no available test for obscenity “can reduce the vagueness [inherent in such 
tests] to a tolerable level while at the same time striking an acceptable balance between 
the protections of the First and Fourteenth Amendments, on the one hand, and on 
the other the asserted state interest in regulating the dissemination of certain sexually 
oriented materials.” Id. (Brennan, J., dissenting).

Justice Brennan, while finding it impossible to draw a constitutionally precise 
statute attempting “wholly to suppress” obscene materials, expressly refused to apply 
such a stringent vagueness analysis to the regulation of the “manner of distribution 
of sexually oriented material.” Id. at 2662 (Brennan, J., dissenting). Justice Brennan 
also reserved judgment of whether a regulatory scheme of suppressing obscene ma
terials to avoid exposure to juveniles or unconsenting adults would be justified. Id. at 
2263 n.29 (Brennan, J., dissenting).

2508 See Miller v. California, 93 S. Ct. 2607, 2616 & n.9 (1973). The Court indicates 
that this approach is no different from the provisions for judge or jury determination 
in rape and murder cases. Id. But the jury or judge in rape or murder cases is at
tempting to find actual facts while the trier of fact in an obscenity case is called upon 
to determine values like “contemporary community standards” and “serious literary, 
artistic, political, or scientific value.” Thus, the judge or jury in an obscenity case 
might be more appropriately termed an arbiter of values than a trier of facts.

2509 Id. at 2615. See also Paris Adult Theatre I v. Slaton, 93 S. Ct. 2628, 2656 (1973) 
(Brennan, J., dissenting). Justice Brennan contends that the provision for independent 
appellate review, when coupled with the vague standards involved in the Court’s new
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jority’s standards, the judicial system is still certain to continue facing 
“the intractable obscenity problem.” 2530

SPEECH OR DEBATE CLAUSE

The Constitution’s speech or debate clause* 2511 is designed to immunize 
members of Congress from extra-congressional scrutiny of their leg
islative acts.2512 This immunity extends beyond floor debates in the houses 
of Congress to all acts customarily performed by Congress in carrying 
on its legislative business,2513 including preparations for2514 and the con
duct of congressional committee hearings.2515

obscenity test, will force the Court to make criminal and constitutional law on a case- 
by-case basis. Id.

25105^ Interstate Circuit, Inc. v. Dallas, 390 U.S. 676, 704 (1968) (Harlan, J., 
concurring and dissenting).

2511 U.S. Const, art. I, § 6.
2512 See generally Celia, The Doctrine of Legislative Privilege of Freedom of Speech 

and Debate: Its Past, Present and Future as a Bar to Criminal Prosecutions in the 
Courts, 2 Suffolk L. Rev. 1 (1968); Reinstein & Silvergate, Legislative Privilege and 
the Separation of Powers, 86 Harv. L. Rev. 1113 (1973); Comment, Brewster, Gravel 
and Legislative Immunity, 73 Colum. L. Rev. 125 (1973).

The Supreme Court has never decided whether Congress, by passing a narrowly 
drawn penal statute, may delegate to the courts the power to regulate certain legis
lative acts by Congressmen. See United States v. Johnson, 383 U.S. 169, 185 (1966).

2513 Kilbourne v. Thompson, 103 U.S. 168, 204 (1880).
2514 Gravel v. United States, 408 U.S. 606, 629 (1972).
2515 Tenney v. Brandhove, 341 U.S. 367, 376-78 (1951); accord Doe v. McMillan, 93 

S. Ct. 2018, 2024-25 (1973). In Doe congressional committee members and their staffs 
were held immune from civil suit over the contents of a report published by the com
mittee. Id. at 2024. However, actions by others who, given authorization by Congress, 
publish and distribute publicly such documents beyond the reasonable requirements 
of the legislative function may open those persons to civil actions based on the con
tent of the report. Id. at 2026.

251« United States v. Dowdy, 479 F.2d 213 (4th Cir. 1973), cert, denied, 42 U.S.L.W. 
3194 (U.S. Oct. 9, 1973).

2517 /J. at 224-25, 227-28. At trial the Government offered proof that the Congress
man had accepted money from a home builder under investigation by various agencies

The Fourth Circuit applied the clause this term to order the retrial of 
former Texas Congressman John Dowdy,2516 who had been convicted of 
conspiracy to violate the federal conflict of interest statute, conspiracy to 
obstruct justice, bribery, and perjury. The court held that evidence to 
support Dowdy’s conviction on five of the eight counts in the indictment 
had been drawn from an examination of his activities as chairman of a 
subcommittee ostensibly investigating a complaint and gathering infor
mation for a possible hearing.2517 The court maintained that the speech 
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or debate clause does not merely protect examination of those acts that 
actually are legislative.2518 The clause “also forbids inquiry into acts 
which are purportedly or apparently legislative, even to determine if 
they are legislative in fact.” 2519 However, because the court believed it 
possible to prove violations in the case without using evidence of legisla
tive acts, it granted a new trial on the five counts in order to provide the 
Government the opportunity to prove its case in a proceeding untainted 
by inquiry into apparently legislative activities.2520

for illegal sales schemes. This money was alleged to be in payment for the Congress
man’s effort to arrange legislative immunity for the home builder’s testimony before 
a congressional committee, thereby effectively immunizing him from subsequent prose
cution. The Government contended that when the immunity attempt did not succeed, 
the Congressman arranged for the homebuilder to obtain copies of various investigative 
reports by executive agencies in connection with investigations of his firm. Finally, the 
Government introduced evidence that the Congressman had accepted money to inter
vene with the United States Attorney in an effort to abort an investigation of the 
home builder. Id. at 223-27. The court held that the evidence of the Congressman’s 
contacts with the United States Attorney’s office and other executive agencies re
sulted from inquiries into his “actions as a Congressman, who was chairman of a 
subcommittee investigating a complaint, in gathering information in preparation for a 
possible subcommittee investigatory hearing.” Id. at 224.

2518/^. at 226.
2519 Id. To permit an examination to determine whether the acts were actually 

legislative would allow the prosecution to inquire into the propriety and motivations 
of the acts, precisely the extra-congressional examination which the clause was de
signed to prevent. See Doe v. McMillan, 93 S. Ct. 2018, 2036 (1973) (Blackmun, J., 
concurring and dissenting); Tenney v. Brandhove, 341 U.S. 367, 377 (1951).

2520479 p.2d at 228-30; accord, United States v. Brewster, 408 U.S. 501, 526-29 
(1972). The Fourth Circuit in Dowdy relied on Brewster, in which the Supreme Court 
held that proof of bribery need not include evidence that the solicited legislative acts 
were actually undertaken, for support in its conclusion that the charges could be 
proved without introduction of evidence relating to legislative acts. 479 F.2d at 
226-27; see 408 U.S. at 526. Conspiracy to violate the conflict of interest statute and 
conspiracy to obstruct justice require only proof of an agreement and proof of one 
or more non-legislative acts to carry it out. Similarly the bribery and perjury counts 
did not require proof of the performance of legislative acts to lead to conviction. 
479 1.2d at 226-28.

2521 Vaccaro v. United States, 461 F.2d 626, 628-34 (5th Cir. 1972) retroactivity 
decision an “enigma wrapped in a mystery”). See also Kitch, The Supreme Court’s 
Code of Criminal Procedure: 1968-69 Edition, 1969 Sup. Ct. Rev. 155, 183-94.

RETROACTIVITY

In three cases this term the Supreme Court addressed the troubling 
analytical issues inherent in determining whether a new constitutional 
rule should be applied retroactively or prospectively.2521 At issue in the 
decisions was the usefulness of the three-pronged test generally used as 



1973] Circuit Note: Criminal 733

a guide in resolving the retroactivity question.2522 In Robinson v. Neil2™ 
the Court concluded that the test had been crucial only in those cases 
involving new rules in connection with the use of evidence or the meth
ods of conducting a trial.2524

2522 prior to 1965 the general rule had been that new constitutional rulings were 
to be applied retroactively. Linkletter v. Walker, 381 U.S. 618, 628 & n.13 (1965). 
Linkletter, which held that the general rule of retroactivity was not constitutionally 
required, was the first in a series of cases in which certain of the Court’s decisions in 
the area of criminal procedure were applied only prospectively. Id. at 629; see, e.g., 
DeStefano v. Woods, 392 U.S. 631, 635 (1968) (right to jury trial in serious cases); 
Stovall v. Denno, 388 U.S. 293, 296 (1967) (right to presence of attorney at lineup); 
Johnson v. New Jersey, 384 U.S. 719, 721 (1966) (Miranda warnings).

In determining whether a decision should be retroactive courts have utilized a 
three-pronged test requiring an examination of the purpose of the new rule, reliance 
upon the old one, and the effect of retroactivity on law enforcement. See, e.g., 388 
U.S. at 297; 384 U.S. at 726-27; 381 U.S. at 629, 636. See generally Mishkin, Foreword: 
The Supreme Court 1964 Term, 79 Harv. L. Rev. 56 (1966); Schaefer, The Control of 
“Sunbursts,” Techniques of Prospective Overruling, 42 N.Y.U.L. Rev. 631 (1967); 
Schwartz, Retroactivity, Reliability and Due Process: A Reply to Professor Mishkin, 
33 U. Chi. L. Rev. 719 (1966).

Of the three factors to be considered, the purpose of the rule is considered most 
important. If the primary purpose of the new doctrine “is to overcome an aspect of 
the criminal trial that substantially impairs its truth-finding function and so raises 
serious questions about the accuracy of the truth-finding process, the new rule is given 
complete retroactive effect.” Williams v. United States, 401 U.S. 646, 653 (1971) 
(plurality opinion of Justice White).

The retroactivity-prospectivity decision may involve a two-stage process: first, the 
court must decide whether the newly determined constitutional right is to be applied 
on a less than fully retroactive basis, and if so, then the court must decide at what 
point the new rule is to be applied by the courts. See Johnson, Foreword: The Su
preme Court of California, 1967-68, 56 Calif. L. Rev. 1612 (1968). See also United 
States v. Bryant, 471 F.2d 1040, 1048 (D.C. Cir. 1973) (per curiam) (decision on denial 
of rehearing en banc) (statement of Bazelon, C.J.).

2523409 U.S. 505 (1973).
2524 Id. at 508. Justice Rehnquist, writing for a unanimous Court, characterized the 

Linkletter v. Walker line of cases as exceptions to the general rule of retroactivity, 
thereby reaffirming that Linkletter and succeeding cases did not state a new general 
rule bringing into question the retroactivity of every newly articulated constitutional 
rule in the criminal area. See id. at 507-08; Linkletter v. Walker, 381 U.S. 618, 629, 
636-40 (1965).

2525 397 U.S. 387 (1970).
2526 Id. at 390-95.

The issue in Robinson was the retroactivity of Waller v. Florida,2™ 
which held that prosecutions by both state and local authorities for the 
same offense are barred by the double jeopardy provision of the fifth 
amendment.2526 The Court held that since Waller did not involve pro
cedural rights in connection with the use of evidence nor the manner 
of conducting a trial, application of the three-pronged retroactivity test 
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was inappropriate.2527 Rather, the double jeopardy question was substan
tive—whether a second trial could take place at all.2528 Therefore, the 
traditional rule of general retroactivity of constitutional decisions ap
plied.2529

2527 409 U.S. at 509.
2528 Id. The Robinson Court found that Waller was directed at preventing a second 

trial “even though [the first trial] might have been conducted with a scrupulous regard 
for all of the constitutional procedural rights of the defendant.” Id.

2529 Id. at 510-11.
2530412 U.S. 47 (1973).
2531 395 U.S. 711 (1969).
2532 Id. at 726.
2533412 U.S. at 50-57. The Court likened the prophylactic measures in Pearce to 

those used to govern police practices in custodial interrogations. Id. at 53; see Miranda 
v. Arizona, 384 U.S. 436 (1966). As in Miranda, the Court found that retroactive ap
plication of Pearce “would occasion windfall benefits for some defendants who have 
suffered no constitutional deprivation.” Id.; see Johnson v. New Jersey, 384 U.S. 719 
(1966) (Miranda not retroactive). Thus if Pearce were made retroactive a great number 
of sentences would be vacated in which no possibility of vindictiveness was present. 
412 U.S. at 53-54. Additionally, while both Miranda and Pearce “created a protective 
umbrella serving to enhance a constitutional guarantee, neither confers a constitutional 
right that had not existed prior to these decisions.” Id. The right to be free from 
unfair sentencing considerations had existed before Pearce, and those who had been 
sentenced unfairly before the prophylactic measures were announced could have their 
sentences vacated by showing that vindictiveness had influenced the sentencing judge. 
Id. at 54.

Turning to the questions of reliance and effect, the Court found that the prophylactic 
measures had not been foreshadowed and that compliance with the resentencing require
ments would cause “considerable difficulties.” Id. at 55-57.

2534412 U.S. at 61-62 (Marshall, J., dissenting).
2535 /¿y. at 61 (Marshall J., dissenting); see Robinson v. Neil, 409 U.S. 505 (1973) 

(Waller v. Florida, declaring dual sovereignty doctrine not applicable to state-local 
double prosecution, held retroactive); Ashe v. Swenson, 397 U.S. 436 (1970) (Benton 
v. Maryland, holding double jeopardy clause applicable to states, held retroactive).

In Michigan v. Payne,2530 however, the Court returned to the use of 
the three-pronged test to determine the retroactivity of North Carolina 
v. Pearce,2531 which enunciated the Court’s procedures for insuring that 
vindictiveness will not lead to a more severe sentence upon retrial of a 
defendant who successfully appealed his previous conviction.2532 The 
Court held that those procedures are essentially “prophylactic” in nature, 
and consequently need not be applied retroactively.2533

Justice Marshall, dissenting in Payne, suggested that the majority view 
obscured that the Court’s retroactivity decisions actually were decided 
by whether the questions presented fell into one of three categories.2534 
In the first category were cases in which the new constitutional rule holds 
that the trial court lacked jurisdiction of the matter in the traditional 
sense; these cases have been held fully retroactive.2535 In the second cate
gory were cases in which the Court announces a rule central to the process 
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of determining guilt or innocence; these cases also have been held retro
active.2536 In the third category were all other cases applying new rules 
which, according to Justice Marshall, were not held retroactive.2537 In 
describing the three categories, Justice Marshall indicated that he could 
discover no principled basis for the effect of categorization on the retro
activity decision but nevertheless contended that the Court’s time in 
retroactivity cases would be better spent attempting to delineate a con
stitutional basis for the categories than continuing the charade of apply
ing the three-pronged test.2538 2539 *

2536 412 U.S. at 61-62 (Marshall, J., dissenting); see Ivan v. New York, 407 U.S. 203 
(1972) (In re Winship, holding proof beyond reasonable doubt required in juvenile 
proceedings, is retroactive); Pickelsimer v. Wainwright, 375 U.S. 2 (1963) (per
curiam) (Gideon v. Wainwright, guaranteeing indigent’s right to counsel in serious 
cases, held retroactive).

2537412 U.S. at 62 (Marshall, J., dissenting).
2538 Id.
2539 93 S. Ct. 2926 (1973).
2540395 U.S. 258 (1969).
2541 Id. at 272.
254293 S. Ct. at 2935-39. The principal purposes in O'Callahan, Justice Blackmun 

found, are to extend the right to indictment and to trial by jury to all persons accused 
in non-service related crimes, rights which he found not central to the integrity7 of the 
truth-determining process. Id. at 2937. Further, Justice Blackmun found O'Callahan to 
be a sharp break with past cases delineating military jurisdiction and, consequently, that 
a holding of retroactivity would upset a large, if unknown, number of military trials. 
Id. at 2937-38.

2443 id. at 2933-35.
Justice Marshall, again dissenting, found that the ultimate issue in O'Callahan was 

the question of the jurisdiction of the military courts. Id. at 2942-43 (Marshall, J., 
dissenting). Justice Marshall argued that the two rights focused on by7 Justice 
Blackmun, right to indictment and to trial by jury, were merely examples of funda
mental differences between the civilian and military courts which require restricting 
military courts to the narrowest jurisdiction possible. Id. at 2943 (Marshall, J., dis
senting) .

In the third retroactivity decision last term, Gosa v. May den 
Justice Blackmun, for a plurality of the Court, applied the three-pronged 
test again in deciding the retroactivity of O’ Callahan v. Parker which 
holds that a person in military service charged with a non-service related 
crime is entitled to trial in a civilian court.2541 Justice Blackmun found 
that retroactivity was inappropriate2542 because O'Callahan dealt with 
the procedural safeguards which should be available to military personnel 
in all but service related trials, rather than with the subject matter juris
diction of military tribunals. Therefore, automatic retroactivity was not 
required.2543

The three retroactivity decisions this term underline the continuing 
difficulties in the area. The traditional three-pronged test is highly man- 



136 The Georgetown Law Journal [Vol. 62:401

ipulable and serves to organize the presentation of a result reached by 
other means.2544 By the same token, Justice Marshall’s categories, while 
appearing on their face to be accurate as descriptions, contain elements 
whose precise definitions may vary according to the judge who is called 
upon to apply them.2545

2544 See Bassett v. Smith, 464 F.2d 347 (5th Cir. 1972), cert, denied, 410 U.S. 991 
(1973). Bassett held that a decision overturning the Georgia alibi rule which had 
placed on the defendant the burden of establishing the reasonableness of his alibi was 
not retroactive. The majority in Bassett found that the purpose of the new standard 
was related only remotely to the integrity of the fact finding process, that the rule 
had been upheld continuously in the past, leading to justifiable reliance upon it by 
law enforcement personnel, and that a finding of retroactivity would involve a re
examination of thousands of Georgia cases. Id. at 350-53. The dissent in Bassett, on the 
other hand, found that the new rule was central to the integrity of the fact finding 
process, that the old rule had been under considerable critical attack, and that the 
fear of thousands of reexaminations was speculative and, in view of the purpose of the 
new rule, irrelevant. Id. at 353-55 (Rives, J., dissenting).

2545 Compare Gosa v. Mayden, 93 S. Ct. 2926, 2933 (1973) (Justice Blackmun’s 
examination of the jurisdictional elements in Oy Callahan) with id. at 2943-51 (Justice 
Marshall’s examination of the jurisdictional elements in O'Callahan).

2546 U.S. Const, amend. V; see Benton v. Maryland, 395 U.S. 784 (1969) (double 
jeopardy provision applicable to the states through the fourteenth amendment).
2547e.g., United States v. Jorn, 400 U.S. 470, 479-80 (1971); Green v. United 

States, 355 U.S. 184, 188 (1957); Wade v. Hunter, 336 U.S. 684, 688 (1949).
2548 Downum v. United States, 372 U.S. 734 (1963).
2549 United States v. Perez, 22 U.S. (9 Wheat.) 579, 580 (1824); accord Illinois v. 

Somerville, 410 U.S. 458 (1973). In Somerville Justice Rehnquist, while noting that 
the cases guided by the Perez policies “turn on the particular facts and thus escape 
meaningful categorization,” nevertheless found it possible to distill a general approach: 
“[a] trial judge properly exercises his discretion to declare a mistrial if an impartial 
verdict cannot be reached, or if a verdict of conviction could be reached but would 
have to be reversed on appeal due to an obvious procedural error in the trial.” Id. at 
464. But see id. at 483 n.2 (Marshall, J., dissenting) (manifest necessity justification 
should be applied only to errors caused by sources outside the control of prosecutors 
or judges); id. at 472-76 (White, J., dissenting) (prosecutorial mistake does not compel 
mistrial and retrial).

2550 410 U.S. 458 (1973).

DOUBLE JEOPARDY

When Jeopardy Attaches. Traditionally the federal courts have
held that the double jeopardy clause of the fifth amendment2546 bars 
subsequent criminal trials for the same offense once the first criminal 
trial commences.2547 In the case of a jury trial, jeopardy attaches when 
the jury is sworn.2548 Precedent of long standing, however, permits the 
trial judge to abort a criminal trial after jeopardy has attached without 
barring retrial when “manifest necessity” requires or when to do other
wise would defeat “the ends of public justice.” 2549 2550

In Illinois v. Somerville2™ the Supreme Court this term reaffirmed the 
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manifest necessity justification in upholding a subsequent conviction 
even though, because of a defect in the indictment, a mistrial had been 
declared after the original trial had begun.2551 The Court weighed the 
possibility of prejudice to the defendant against the alternative of con
tinuing trial on the faulty indictment2552 and concluded that the mistrial 
followed by a retrial was best designed to serve the ends of public jus
tice.2553

2551 Id. at 459-60. The indictment failed to allege an element of the crime. Id. Under 
Illinois law the defect could not be cured by amendment and could be asserted at any 
time to overturn a conviction. Id.; see III. Const, art. II, § 8 (1967).

2552410 U.S. at 468-71. The Court found that the alternative of continuing a trial 
that could be overturned at any time, thus presumably necessitating a second trial, 
would entail a waste of time and money. Id. at 469.
2553at 471. The Court was unable to discern any significant prejudice to the 

defendant in Somerville since the delay in retrial was minimal and therefore did not 
operate to provide the prosecution an opportunity to strengthen its case. Nor was 
there any suggestion that the mistrial was manipulated to prejudice the defendant. Id. at 
469.

Several circuit courts have allowed a trial judge to order a second trial because of 
“manifest necessity.” See, e.g., United States ex rel. Givson v. Ziegle,----F.2d----- (3d
Cir. May 22, 1973) (Civil No. 72-1883) (key prosecution witness too sick to testify); 
Smith v. Mississippi, 478 F.2d 88 (5th Cir. 1973) (mistrial after juror expressed opinion 
on defendant’s sanity); United States v. Pridgeon, 462 F.2d 1094 (5th Cir. 1972) (per 
curiam) (mistrial after a juror was seen talking with the defendant’s wife and daughter- 
in-law) .

2554 See United States v. Jorn, 400 U.S. 470, 481 (1971); United States v. Perez, 22 
U.S. (9 Wheat.) 579, 580 (1824).

2555 473 F.2d 1085 (3d Cir.), cert, denied, 93 S. Ct. 2752 (1973).
2556 After court convened, the defendant’s counsel called his home and was told that 

he had left on time. The judge said he would wait 10 minutes before he would order 
bail forfeited and swear out a bench warrant for the defendant’s arrest. After waiting 
10 minutes the trial judge severed the case and ordered closing arguments for the 
remaining codefendant. The defendant arrived seven minutes after the closing argu
ments began and explained that his car had stalled on the expressway. Id. at 1086-87.

2557 Id. at 1089.

In evaluating the trial judge’s decision to abort a trial on his own 
motion, appellate courts closely examine his reasons to determine whether 
the decision reflects the exercise of sound judicial discretion.2554 In 
United States v. Tinney2^ the Third Circuit barred the retrial of a de
fendant whose initial prosecution had ended in a mistrial, after the trial 
judge, piqued at the defendant’s tardiness in getting to court, ordered the 
severance of his case.2556 In Tinney the court found that the trial judge 
had abused his discretion by not waiting for a reasonable time before 
aborting the trial. Only closing arguments were to be made, no witnesses 
would have been inconvenienced or become unavailable, and little or no 
prejudice to the Government would result from a continuance.2557
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To avoid an arbitrary and inflexible rule as to when jeopardy attaches, 
courts sometimes overlook relatively minor mistakes in trial procedure 
which, if found to be grounds for mistrial, might lead to the application 
of a double jeopardy bar to continued prosecution.2558 2559 2560 Similarly, courts 
sometimes will imply a waiver of the double jeopardy right from the 
defendant’s decision to appeal a conviction or to request a mistrial.2550 
For example, in United States ex rel. Peetros v. Rundle2566 the Third 
Circuit implied a waiver of double jeopardy from a request for a mistrial 
by the defendant’s lawyer even though the defendant was not present 
in the courtroom and apparently had not given his opinion on the 
lawyer’s request beforehand.2561 In Roberts v. United States2562 the 
Eighth Circuit similarly found a waiver after an attorney representing 
codefendants requested a mistrial for one defendant and the trial court 
interpreted the request as applicable to both.2563 In United States v. Gold
stein2564 the Second Circuit held that since the defendant’s request for a 
mistrial after the jury sent out a first note indicating it was unable to 
reach a verdict was not withdrawn after a second jury note, the mistrial 
jroperly had been granted at the defendant’s request. The defendants, 
lowever, deliberately had avoided making a second request for mistrial 
after the second note and instead had remained silent.2565

2558See United States v. Mendoza, 473 F.2d 692, 694-95 (5th Cir.), cert, denied, 93 
S. Ct. 2289 (1973) (corrected rereading of indictment to jury immediately after a 
misreading); United States v. Pridgeon, 462 F.2d 1094, 1096 (5th Cir. 1972) (per 
curiam) (correction of typographical error in indictment).

2559 See United States v. Jorn, 400 U.S. 470, 485 (1971); United States v. Tateo, 377 
U.S. 463, 467 (1964). Courts are careful, however, to note that prosecutorial or 
judicial overreaching in an effort to induce the defense to request a mistrial will not 
be condoned. 400 U.S. at 484-85 & n.ll; 377 U.S. at 468 n.3.

2560 ------F.2d----- (3rd Cir. Feb. 13, 1973) (Civil No. 72-1515) (per curiam).
2561 /^. at----(Civil No. 72-1515, at 2-3). The court viewed the motion in Peetros

as the result of a technical judgment by counsel regarding the prejudicial effect of 
newspaper publicity. Such a judgment could be undertaken by counsel without the 
defendant’s presence. Id. at----(Civil No. 72-1515, at 3).

2562477 F.2d 544 (8th Cir. 1973) (per curiam).
2563 id. at 546.
2564479 F.2d 1061 (2d Cir. 1973), cert, denied, 42 U.S.L.W. 3199 (U.S. Oct. 9, 1973).
2565 Id. at 1065-68. The defense, after learning that the jury had voted to acquit on 

one of the counts but was deadlocked on the others, made no effort to stop the trial 
judge as he addressed the jury preliminary to declaring a mistrial. Id. at 1066. At 
retrial the defense argued that the judge’s sua sponte declaration of mistrial denied 
the defendants the opportunity of having the original jury, which they had come to 
believe between the first and second note to be more favorable to them, decide their 
case. Id. The Second Circuit, however, held that the judge’s decision was not actually 
sua sponte but rested in part on the defendants’ implied consent to the mistrial. Id. 
at 1066-67.

Certain dismissals may constitute a final disposition of the case and 
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thus bar retrial because of the double jeopardy provision. In United 
States v. McFadden2™ the Ninth Circuit characterized a post-trial grant 
of a motion to dismiss the indictment as a judgment of acquittal barring 
a retrial.2566 2567 Similarly, in United States v. Hill2™* the same circuit found 
that an order dismissing an obscenity indictment after a pretrial deter
mination that the materials which formed the basis of the indictment 
were not obscene as a matter of law was a determination of a central is
sue in the case and, as such, was a judgment of acquittal to which double 
jeopardy would attach.2569

2566 462 F.2d 484 (9th Cir. 1972) (per curiam), cert, denied, 410 U.S. 911 (1973).
2567 Id. at 486. After the Government had rested its case, the trial judge ruled on the 

defendant’s pretrial motion to dismiss and found that the statute under which the defend
ant was being prosecuted unconstitutionally abridged his first amendment religious rights. 
Id. at 485; see United States v. McFadden, 309 F. Supp. 502 (NX). Cal. 1970). The 
Ninth Circuit found that the ruling on the defendant’s privilege went to the general 
issue in the case and thus amounted to a judgment of acquittal. 462 F.2d at 486.

2568 473 F.2d 759 (9th Cir. 1972).
2569 Id. at 763.
2570 397 U.S. 436 (1970).
2571 Id. at 442-47. The majority in Ashe went beyond the so-called “same evidence” 

test formerly employed in determining whether the double jeopardy provision is 
applicable and adopted a rule of constitutional collateral estoppel. Id. But see id. at 
463-68 (Burger, C.J., dissenting). See generally Ashe v. Swenson: Collateral Estoppel, 
Double Jeopardy, and Inconsistent Judgynents, 71 Colum. L. Rev. 321, 324-30 (1971).

In a concurring opinion Justice Brennan urged the Court to adopt a “same-transac
tion” test which would force prosecutors to bring all charges in connection with a 
criminal transaction in one trial or have subsequent charges arising from that transaction 
barred by the double jeopardy provision. 397 U.S. at 453-54 (Brennan, J., concurring). 
See generally Schaefer, Unresolved Issues in the Law of Double Jeopardy: Waller and 
Ashe, 58 Calif. L. Rev. 391 (1970).

2572 462 F.2d 663 (10th Cir. 1972).
2573 /J. at 665-66. The court found that under Kansas law burglary involved “breaking 

and entering with felonious intent” while larceny was an “unlawful stealing, taking 
and carrying away of a specified value.” Id.

2574470 F.2d 1299 (5th Cir.), cert, denied, 411 U.S. 952 (1973).

Activities to Which Double Jeopardy Attaches. The Supreme
Court’s test for the applicability of the double jeopardy defense, estab
lished in Ashe v. Swenson2™ is whether an essential element of the sub
sequent criminal charges already has been determined favorably to the 
defendant by the trier of fact in the previous proceeding.2571 Most cir
cuit courts this term construed the test narrowly by looking to the defi
nitions of various criminal charges to determine whether the subsequent 
charges arising from the same criminal transaction still might require 
different evidence. For example, a strict reading of the Ashe test led the 
Tenth Circuit in Smith v. Gaffney2572 to permit successive trials for 
burglary and larceny,2573 * the Fifth Circuit in United States v. Smith2™ 



740 The Georgetown Law Journal [Vol. 62:401

to permit successive trials for uttering a forged check and forgery,2575 
and the District of Columbia Circuit to indicate in United States v. 
Scott2™ that it would permit retrial for robbery after a defendant had 
been found not guilty of armed robbery.2577 Similarly, the First Circuit 
found that conspiracy charges require different evidence from the sub
stantive crimes they would generate.2578

2575 Id. at 1302. The court defined uttering as placing the previously forged instru
ment into circulation. Id. at 1301. Justice Douglas, dissenting from the denial of 
certiorari in Smith, argued that under the “same transaction” test, Smith’s second trial 
on forgery would have been barred bv the double jeopardy’ clause. Smith v. United 
States, 412 U.S. 952, 953 (1973) (Douglas, J., dissenting).

2576 464 F.2d 832 (D.C. Cir. 1972).
2577 Id. at 833-35. The court was of the opinion that a finding that robbery had not 

been committed with a weapon does not preclude a subsequent finding that robbery had 
been committed. Id. The court’s discussion, however, may be dictum since the court 
found that the defendant had waived his claim bv not raising it at trial. Id. at 833; 
see United States v. Gremillion, 464 F.2d 901, 904-06 (5th Cir.), cert, denied, 409 U.S. 
1085 (1972) (acquittal on substantive counts does not bar prosecution for perjury in 
connection with facts related to the substantive offense).

2578 Ottamano v. United States, 468 F.2d 269, 271-72 (1st Cir. 1972), cert, denied, 
409 U.S. 1128 (1973). See also' United States v. Pacelli, 470 F.2d 67, 72 (2d Cir. 1972), 
cert, denied, 410 U.S. 983 (1973) (second prosecution for overlapping but independent 
conspiracy not barred); Circuits Note: 1911-1912 Term 556-51.

2579 462 F.2d 1041 (2d Cir.), cert, denied, 409 U.S. 1045 (1972).
2580 Id. at 1043.
2581 Id. at 1044.
2582 Id. at 1049. Further, the court found that since neither charge was a lesser 

included offense of the other, neither charge could be considered to have been 
determined by the other. Id. at 1045-49.

2583 Sec note 2571 supra and accompanying text.
2584 See, e.g., Green v. United States, 365 U.S. 301 (1961); Heflin v. United States, 

358 U-S. 415, 419-20 (1959); Prince v. United States, 352 U.S. 322 (1957).

The focus of the Ashe test on the trier of fact’s actual determination 
rather than on the existence of a prior criminal proceeding makes the 
use of general jury verdicts in some cases an impediment to a successful 
challenge based on the double jeopardy clause. In United States ex rel. 
Jackson v. Follette2™ the jury in the first trial was instructed to return 
a verdict on either premeditated murder or felony murder but not on 
both.2580 After a conviction for premeditated murder was overturned, the 
defendant was retried on both charges.2581 The Second Circuit upheld the 
retrial conviction, this time for felony murder, by noting that the jury 
in both trials had remained silent on one or the other of the counts.2582

Two cases this term involving the pyramiding of charges possible in 
bank robbery prosecutions illustrate the application of an alternative to 
the “same evidence” test—the “same transaction” test.2583 Following Su
preme Court precedents in the bank robbery area,2584 the First Circuit 
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in O'Clair v. United States2585 2586 and the District of Columbia Circuit in 
United States v. Canty2588 overturned convictions for multiple offenses 
in conjunction with single bank robberies for violations of the double 
jeopardy clause. The First Circuit held that two convictions for the 
“same offense” of bank robbery were impermissible,2587 while the Dis
trict of Columbia Circuit refused to permit prosecutors to pyramid the 
District of Columbia’s assault with a dangerous weapon statute and “the 
carefully crafted hierarchy of penalties” found in the federal bank rob
bery statute.2588 The adoption of the “same transaction” test in bank 
robbery cases, however, appears to be an anomaly resulting from Su
preme Court precedents in the specific area2589 and from a legislative 
history indicating congressional intent to convict on only one count 
within the bank robbery scheme2590 rather than a repudiation of the 
“same evidence” test.

2585470 F.2d 1199 (1st Cir. 1972).
2586 469 F.2d 114 (D.C. Cir. 1972) (per curiam).
2587470 F.2d at 1203.
2588 469 F.2d at 128. However, the court sustained a conviction for illegally carrying 

a dangerous weapon because it is not an offense covered by the federal bank robbery 
statutory scheme. Id. at 129. Separate local and federal prosecutions in the District 
of Columbia differ from such prosecutions in the states since in the District of 
Columbia prosecution under both local and federal statutes is actually a double prosecu
tion by a single sovereign, the federal government. Bank robbery prosecutions under 
state and federal statutes in both state and federal courts for the same bank robbery 
would not be barred under the dual sovereignty doctrine. See Bartkus v. Illinois, 359 
U.S. 121, 122-24 (1959); note 2597 mfra.

2589 note 2584 supra. However, judicial treatment of legislation in the bank 
robbery area creating a “same transaction” test can be viewed as a model for its applica
tion by the judiciary to other types of criminal transactions. The reasons for applying 
the “same transaction” test to a bank robbery—especially the desire to prevent successive 
prosecutions under any of the variety of charges arising out of a single bank robbery— 
would appear equally applicable to other criminal transactions.

2590 See 470 F.2d at 1202-03.
2591 464 F.2d 209 (5th Cir. 1972).
2592 Id. at 213-15.
2593 Id.

Proceedings to Which Double Jeopardy Attaches. The Fifth
Circuit in Wingate v. Wainwright25*1 extended the application of the 
double jeopardy clause to bar introduction of evidence of a robbery de
fendant’s involvement in other robberies for which he had been ac
quitted.2592 The court held that the double jeopardy clause would not 
permit relitigation of ultimate facts reached in a previous proceeding 
even if only to prove the defendant’s “course of conduct” and not the 
criminal charge in a subsequent case.2593 Wingate illustrates the useful
ness of the constitutional collateral estoppel rationale of the Ashe test 
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in such ancillary issues in criminal trials as the introduction of evidence 
of previous crimes for which the defendant was acquitted.

The collateral estoppel rationale also may have an effect in shaping 
judicial attitudes toward prosecutorial conduct short of preventing re
prosecution or barring the introduction of certain evidence. For ex
ample, in United States v. Crawford2594 the Tenth Circuit exercised its 
supervisory powers to reverse a conviction and dismiss the defendant’s 
indictment because both were inconsistent with a previous state convic
tion involving the same transaction.2595 While the court expressly avoided 
reaching “unresolved issues of collateral estoppel” in voiding the deci
sion,2596 it appears that the inconsistency of the charges, albeit prosecu
tions by two different sovereigns,2597 offended the court’s sense of jus
tice.2598 2599 2600

2594466 p.2d 1155 (10th Cir.), cert, denied, 409 U.S. 915 (1972).
2595 See id. at 1156. The state court had convicted the defendant of stealing a car 

in Wyoming. The federal court indicted and convicted him of theft of the same 
car in Colorado and transporting it to Wyoming. Id.

2596The court appears also to have been influenced by the failure of state and 
federal officials to coordinate their plea bargaining efforts in the prosecutions. Id.

2597 See Abbate v. United States, 359 U.S. 187 (1959); Bartkus v. Illinois, 359 U.S. 121, 
122-24 (1959). The dual sovereignty doctrine permits both a state and federal prosecu
tion for the same offense without triggering the double jeopardy clause. See generally 
Note, Double Prosecutions by State and Federal Governments: Another Exercise in 
Federalism, 80 Harv. L. Rev. 1538 (1967). But see Waller v. Florida, 397 U.S. 387 
(1970) (dual sovereignty doctrine not applicable to double prosecutions by state and 
local governments).

2598 466 F.2d at 1156; see United States v. Powers, 467 F.2d 1089 (7th Cir. 1972), 
cert, denied, 410 U.S. 983 (1973). In Powers the Seventh Circuit permitted prosecution 
of an attorney for income tax evasion in connection with the undisclosed receipt of 
funds for which his client previously had been prosecuted successfully. Id. at 1094. 
Judge Stevens objected to the apparently inconsistent positions of the Government in 
the two cases and called for a fuller factual determination to find if the two prosecu
tions resulted from the government’s taking mutually exclusive positions with respect 
to the same criminal transaction in two separate criminal proceedings. Id. at 1097 
(Stevens, J., dissenting).

2599 404 U.S. 307 (1971).
2600 407 U.S. 514 (1971).
2601 See generally Kurland, 1971 Term: The Year of the Stewart-White Court, 1972 

Sup. Ct. Rev. 181, 279-82; Circuits Note: 1971-1972 Term 547-52.

SPEEDY TRIAL

In United States v. Marion2™* and Barker v. Wingo2™* two decisions 
handed down during its 1971-1972 term, the Supreme Court attempted 
to delineate the constitutional parameters of a criminal offender’s right 
to a speedy trial.2601 In Marion the Court held that the sixth amendment’s 
guarantee of a speedy trial protects only those actually accused of crim
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inal activity.2602 The Court, in refusing to extend the sixth amendment’s 
protection to those who have not yet been charged, believed that the 
due process clauses of the fifth and fourteenth amendments and the ap
plicable statute of limitations afford adequate safeguards against actual 
prejudice resulting from lengthy delay between commission of an offense 
and accusation of a particular individual.2603

2602 404 U.S. at 313. The accusation which commences the speedy trial protections 
need not be formal indictment or information but is defined functionally as the point 
at which there are “actual restraints imposed by arrest and holding to answer a criminal 
charge.” Id. at 320.

2Q^Id. at 322-24. Attendant any delay is the possibility that memories will dim and 
that witnesses and evidence will be lost. However, this mere possibility of prejudice 
is not sufficient to require dismissal of the indictment; before due process would require 
such judicial action, actual prejudice must be shown. Id. at 324. The Court acknowl
edged the government’s concession that, if it were shown that the pre-indictment delay 
caused substantial prejudice and that the delay was a purposeful attempt by the 
Government to gain a tactical advantage, due process would require dismissal. Id. 
Marion however, alleged neither actual prejudice nor that the delay was an intentional 
attempt by the prosecution to gain unfair advantage. Id. at 325-26. The Court’s 
opinion is unclear whether a defendant, in order to establish a valid due process claim, 
must prove both substantial prejudice and deliberate delay or whether a showing of 
actual prejudice resulting from an unreasonably long delay, whatever its cause, would 
suffice. See Circuits Note: 1971-1912 Tenn 548 & n.2073.

2604407 U.S. at 530-33. None of these factors alone is either necessary or sufficient 
to sustain a claim of a speedy trial violation. Id. at 533. However, unless the length 
of the delay is unreasonably long and thereby presumptively prejudicial, the inquiry 
need go no further into the other factors. What amounts to an unreasonably long 
delay necessarily will vary with the particular facts and circumstances of each case. 
Id. See generally Uviller, Barker v. Wingo: Speedy Trial Gets A Fast Shuffle, 72 
Colum. L. Rev. 1376 (1972); The Supreme Court, 1971 Term, 86 Harv. L. Rev. 50, 
164-71 (1972).

2605 See 407 U.S. at 533; 404 U.S. at 325.

In Barker the Court rejected any per se rule for determining whether 
a particular defendant’s sixth amendment right has been abridged by an 
extended pretrial delay subsequent to arrest or indictment. Instead, the 
Court opted for an ad hoc balancing test—weighing the conduct of the 
prosecution and the defendant—and giving particular attention to at least 
the following factors: 1) length of delay; 2) reason for delay; 3) de
fendant’s assertion of right; and 4) prejudice to defendant.2604 In both 
Barker and Marion the Court, having defined the nature and scope of the 
constitutional guarantees of a speedy trial, left the “difficult” and “sensi
tive” task of applying these principles on a case-by-case basis to the 
lower courts.2605

Pre-Accusation Delays. Circuit courts facing the issue of pre
accusation delay this term generally have adopted a strict application of 
the due process test in Marion against assertions by defendants that de
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lays between the offense and the accusation are unconstitutional. Like 
the Supreme Court in Marion, no circuit court this term found actual 
prejudice to the defendant; consequently no test was developed to de
termine when such pre-accusation prejudice would require the trial 
court to abort a criminal prosecution. The circuit cases involving pre
accusation delay did indicate, however, that proving actual prejudice is 
difficult. Mere conclusory assertions of prejudice such as loss of potential 
alibi witnesses,2600 the normal destruction of records with the passage of 
time,* 2607 and the dimming of memories generally,2608 were deemed in
sufficient to trigger the extraordinary remedy of dismissal. Similarly, law 
enforcement techniques not specifically employed to prejudice the de
fendant’s case have not been viewed as constituting substantial preju
dice.2609 * In keeping with the general disposition of courts to avoid em
ploying the due process bar to prosecutions, the District of Columbia 
Circuit in United States v. McClure,™™ rather than dismiss the indict
ment, specifically approved the government’s affording extensive dis
covery privileges in order to ameliorate any possible prejudice resulting 
from a three and one-half year delay between commission of the crime 
and return of the indictment.2611

2606See United States v. White, 470 F.2d 170, 175 (7th Cir. 1972); United States v. 
Houp, 462 F.2d 1338, 1340 (8th Cir.) (per curiam), cert. denied, 409 U.S. 1011 (1972).

2607 See United States v. Campopiano,----F.2d------,---- (7th Cir. Mar. 20, 1973)
(Crim. No. 71-1280, at 2381) (per curiam), cert, denied, 42 U.S.L.W. 194 (U.S. Oct. 9, 
1973); United States v. Parish, 468 F.2d 1129, 1136 (D.C. Cir. 1972), cert, denied, 410 
U.S. 957 (1973).

2608See, e.g., United States v. Broadway, 477 F.2d 991, 996 (5th Cir. 1973); United 
States v. Galardi, 476 F.2d 1072, 1075 (9th Cir. 1973), cert, denied, 42 U.S.L.W. 3197 
(U.S. Oct. 9, 1973); United States v. Ross, 464 F.2d 1278, 1279 (9th Cir. 1972) (per 
curiam).

2609See, e.g., Jordan v. Beto, 471 F.2d 779, 781 (5th Cir. 1973) (per curiam) (indict
ment held to permit restitution); United States v. Lemons, 470 F.2d 135, 137 (3d Cir. 
1972) (per curiam) (narcotics agent performing undercover assignment); United States 
v. Griffin, 464 F.2d 1352, 1354-55 (9th Cir.), cert, denied, 409 U.S. 1009 (1972) (indict
ment and arrest warrant held to apprehend coconspirator).

2610473 F.2d 81 (D.C. Cir. 1972) (per curiam).
2611 at 83.
2612 See note 2604 supra and accompanying text.

Post-Accusation Delays. The Supreme Court’s four-pronged
balancing test2612 leaves the lower courts with substantial discretion in 
deciding whether the speedy trial guarantees have been violated. As with 
cases involving pre-accusation delay, the courts have construed strictly 
the test against assertions of constitutional violation. Once consideration 
of the speedy trial issue is triggered by the length of time between formal 
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accusation and trial,2613 the defendant still must make a substantial show
ing on the other elements of the test. For example, courts have disfavored 
speedy trial contentions by defendants who have not raised the issue in a 
timely fashion prior to trial.2614 2615 In United States v. Sa glint bene2Q15 the 
Second Circuit permitted a six-year delay while the Government sought 
to find and try a coconspirator whom the Government apparently 
thought would be a crucial witness against the defendant.2616 The de
fendant, whom the court found to be acting in his own self-interest,2617 
made no assertion of his speedy trial rights until one month before he 
was brought to trial.2618 Courts similarly have been unmoved by asser
tions of speedy trial violation without a showing of actual prejudice.2619 
However, where a colorable claim of prejudice was raised and the record 
was incomplete, the Fifth Circuit remanded for a factual determina
tion.2620

2613 See Barker v. Wingo, 407 U.S. 514, 530 (1971).
2614 See, e.g., id. at 528-29; United States v. Fasnaro, 471 F.2d 717, 717-18 (2d Cir. 

1973) (per curiam); United States v. Cary, 470 F.2d 469, 472 (D.C. Cir. 1972) (per 
curiam). The Court in Barker specifically rejected an absolute “demand-waiver” rule 
which would require that a defendant assert a request for trial in a timely fashion 
or be held to have waived his right as to the time prior to his assertion. 407 U.S. at 
528. However, by keeping demand as one of the factors to be considered in the four
pronged test, the Court may have undercut its disavowal of a “demand-waiver” rule. 
See Note, Speedy Trial: A Constitutional Right in Search of Definition, 61 Geo. L.J. 
657, 692-93 (1973).

2615 471 F.2d 16 (2d Cir. 1972), cert, denied, 93 S. Ct. 2146 (1973).
2616at 17.
2617 Id. The disappearance of the alleged coconspirator, the court found, “pre

sented Saglimbene with an attractive course of action.” Sure that his trial would not 
be held until the coconspirator was caught, “Saglimbene was content to wait and 
hope [the coconspirator would] never [be] caught.” Id. at 18.

2618 id. After the trial date finally was set by the judge, Saglimbene failed to appear 
and a bench warrant for his arrest was issued. Two months later he surrendered and 
demanded for the first time a speedy trial. Id. at 17.

2619 See, e.g., United States v. Nathan,----F.2d —,------(2d Cir. Mar. 16, 1973)
(Crim. No. 72-1895, at 2369 & n.13); United States v. Phillips, 477 F.2d 913, 914 (5th 
Cir. 1973) (per curiam); United States v. Spoonhunter, 476 F.2d 1050, 1057 (10th Cir. 
1973); United States v. Taylor, 469 F.2d 284, 285 (3d Cir. 1972) (per curiam); United 
States v. Schwartz, 464 F.2d 499, 505 (2d Cir.), cert, denied, 409 U.S. 1009 (1972). 
The Court in Barker identified emotional, financial, social, and professional anxieties 
as possible, constitutionally protected prejudices to the defendant awaiting trial. 407 
U.S. at 533; see United States v. Marion, 404 U.S. 307, 320 (1971); Klopfer v. North 
Carolina, 386 U.S. 213, 222 (1967); United States v. Ewell, 383 U.S. 116, 120 (1966). 
However, in United States ex rel. Stukes v. Shovlin the defendant’s “severe anxiety 
reaction” to his 14-month pretrial confinement, which was substantiated by a report 
of the prison psychiatrist, when considered in light of the reason for the delay
complexity of prosecution’s homicide case—was held inadequate to support a speedy 
trial assertion. 464 F.2d 1211, 1215 (3d Cir. 1972).

2620 United States v. Burnett, 476 F.2d 726, 729-30 (5th Cir. 1973). See also 
United States v. Pollak, 474 F.2d 828, 830-31 (2d Cir. 1973); United States v. Scafo, 
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In the absence of abusive prosecutorial tactics directed at weakening 
the defendant’s available defenses, courts generally have been willing to 
accept the frequently time-consuming processes of the criminal court 
system as reason enough for delay.2621 In particular, the crowded dockets 
of many trial courts are seen as acceptable, if lamentable, reasons for an 
extended period between formal accusation and trial.2622 On the other 
hand, the Second Circuit’s Rules Regarding Prompt Disposition of Crim
inal Cases'2®2* have made a step toward forcing a decrease in institutional 
sluggishness in the criminal justice system by setting strict deadlines for 
prosecutorial readiness.2624

470 F.2d 748, 750-51 (2d Cir. 1972), cert, denied, 42 U.S.L.W. 3263 (U.S. Nov. 6, 1973). 
The remands in Pollak and Scafo were directed toward the narrower question of the ap
plicability of the Second Circuit Rules Regarding Prompt Disposition of Criminal Cases. 
28 U.S.C.A. Appendix (Supp. 1972) (U.S. Courts of. Appeals Rules); see 474 F.2d at 
840; 470 F.2d 750-51; notes 2623-2624 infra and accompanying text.

2621 See, e.g., United States v. Anderson, 471 F.2d 201, 203 (5th Cir. 1973) (prosecu
tion difficulty locating key witness); United States v. Lopez, F.2d , (4th 
Cir. Aug. 25, 1972) (Crim. No. 71-2105, at 2) (per curiam) (prosecution difficulty 
locating key witness); United States v. Gonzalez, 466 F.2d 1286, 1287 (5th Cir. 1972) 
(prosecution held pending military action on defendant’s AWOL status); United 
States v. Taylor, 465 F.2d 1199, 1201 (10th Cir. 1972) (plea bargaining in interim).

2622 United States v. Jones, 475 F.2d 322, 324 (D.C. Cir. 1972) (per curiam); United 
States v. Infanti, 474 F.2d 522, 527-28 (2d Cir. 1973).

2623 28 U.S.C.A. Appendix (Supp. 1972) (U.S. Courts of Appeals Rules). On
April 1, 1973, the Rules were superseded by a Plan for the Prompt Disposition of 
Criminal Cases adopted pursuant to rule 50(b) of the Federal Rtiles of Criminal Pro
cedure.

2624 See 2d Cir. R. 4. Rule 4 requires the prosecution to be prepared for trial within 
six months of formal accusation. Id. However, the running of the six month period 
will be tolled for good cause. Id. rule 5. Failure of the prosecution to meet the 
deadline will result in dismissal of the indictment upon motion of the defendant or 
the court. Id. rule 4. The dismissal is with prejudice. Hilbert v. Dooling, 476 F.2d 
355, 358 (2d Cir. 1973) (en banc), cert, denied, 42 U.S.L.W. 3199 (U.S. Oct. 9, 1973). In 
order to raise a speedy trial claim under these rules at the appellate level, a timely motion 
must have been made in the trial court. See United States v. Infanti, 474 F.2d 522, 528-29 
(2d Cir. 1973). The rules, however, are directed solely at prosecution delay and conse
quently leave untouched such other institutional sources of delay as overcrowded 
dockets, less than hardworking judges, and the stringing-out by defendants of pretrial 
motions which could be handled at a single hearing. See generally Comment, Speedy 
Trials and the Second Circuit Rules Regarding Prompt Disposition of Criminal Cases, 71 
Colum. L. Rev. 1059 (1971).

After a year’s application of the test laid down in Barker, it appears 
that the constitutional rules announced regarding the right to speedy 
trial will stand as a safeguard primarily against extraordinary post-accu
sation delay which is caused by prosecutorial overreaching and which 
results in demonstrable prejudice to the defendant. Judicial enforcement 
of the constitutional dimensions of the speedy trial guarantee through 
adjudication is suited only to close examination of the special set of facts 
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presented in any given case. Judicial enforcement is, as the Court noted 
in Barker, necessarily “less precise” than insuring the right by means of a 
hard and fast rule requiring that a defendant be brought to trial within 
a specified time period.2625 Although the Court felt constrained by the 
Constitution to confine itself to the adjudicative process rather than to 
engage in legislative activity, the Court, however, did sanction the pro
mulgation of a non-constitutional quantitative test by legislatures or 
courts exercising their supervisory powers.2626 Perhaps the enactment of 
such legislation or the implementation of such rules is the only effective 
means of insuring a system-wide application of the speedy trial guaran
tee.2627

2625 407 U.S. at 523.
2626 cp United States v. Dyson, 469 F.2d 735, 738 (5th Cir. 1972) (provisions in 

draft law calling for precedence to be given to draft law cases on court dockets 
expressed congressional intent to impose standards more stringent than those of speedy 
trial guarantee).

2627 See Fleming, The Law's Delay, 32 The Public Interest 13 (Summer 1973) 
(argument in favor of judicial council supervision of rules to minimize delay); Note, 
supra note 2614 (argument in favor of legislation to implement speedy trial right).

2628 Smith v. Hooey, 393 U.S. 374 (1969).
2629 Id. at 378. Additionally, the Smith Court found that an incarcerated defendant 

may have his current sentence increased and his conditions of detention worsened by 
virtue of the outstanding charge. Id. at 378 & n.8. The normal difficulties encountered 
by defendants in preparing a defense are exacerbated in the case of the prisoner because 
“a man isolated in prison is powerless to exert his own investigative efforts to mitigate 
the corrosive effects of the passage of time.” Id. at 380. See generally Note, Effective 
Guaranty of a Speedy Trial for Convicts in Other Jurisdictions, 77 Yale L.J. 767 
(1968).

2630See Chauncey v. Second Judicial Dist. Ct., 474 F.2d 1238 (9th Cir. 1973) (per 
curiam); United States v. Rucker, 464 F.2d 823 (D.C. Cir. 1972). In Chauncey the 
court dismissed a detainer against a prisoner who had sought for three years to be 
brought to trial on an outstanding charge. 474 F.2d at 1239-40. The court in Rucker 
barred a prisoner’s trial after a delay caused by the district, court judge’s heavy trial 
calendar. 464 F.2d at 827. But see United States v. Cabral, 475 F.2d 715 (1st Cir. 
1973). In Cabral the failure to try a prisoner on charges of possession of an illegal 

Prisoner Assertions. A prisoner incarcerated for one crime still
is entitled to a speedy trial on any other charges pending against him.2628 
The interests the prisoner shares with other litigants in securing a speedy 
trial are reinforced by his special interest in the possibility that, if con
victed, his sentence for the pending charges may run concurrently with 
the current sentence.2629 As a consequence, a prisoner has a certain incen
tive, even if guilty and without a defense, to assert his speedy trial rights 
in a timely fashion. Two courts this term found the institutional justi
fications for delay insufficient and dismissed charges against the de
fendants.2630



748 The Georgetown Law Journal [Vol. 62:401

The Seventh Circuit in Strunk v. United States2™ attempting to 
fashion a less drastic measure than outright dismissal to vindicate the 
speedy trial assertions of a prisoner defendant, reduced his sentence by 
the length of the unconstitutional delay in the case.2631 2632 Although specific
ally tailored to the case of a prisoner who did not challenge the evidence 
of his guilt but who nevertheless argued that denial of his speedy trial 
rights had diminished his chance for a concurrent sentence, the Seventh 
Circuit’s remedy had the potential for being refined into a moderate 
method of vindicating speedy trial rights. The Supreme Court, however, 
unanimously overturned Strunk last term and held that outright dismissal 
is the only available remedy for a speedy trial violation.2633 The Court’s 
decision to permit only the “unsatisfactorily severe remedy” of dis
missal2634 is likely to make lower courts less hospitable to speedy trial 
assertions since a finding that the speedy trial right has been violated 
can mandate only one solution—outright dismissal of the charges.

firearm was held not violative of the speedy trial guarantee. A detainer for a federal 
charge in Maine had issued two months before the prisoner’s release from a Con
necticut prison but 18 months after the weapon in question was turned over to the 
federal authorities. The court found no prejudice to the defendant either in terms of 
prison conditions or an increase in the duration of the Connecticut sentence. Nor was 
any specific prejudice to his defense shown. Finally, the possibility of a concurrent 
sentence in the outstanding charge was held speculative. Id. at 719-20.

2631 467 F.2d 969 (7th Cir. 1972), rev’J, 93 S. Ct. 2261 (1973).
2632 Id. at 973.
2633 Strunk v. United States, 93 S. Ct. 2260, 2262-64 (1973).
2634 Id. at 2263, citing Barker v. Wingo, 407 U.S. 514, 522 (1972).
2635 See, e.g., Boykin v. Alabama, 395 U.S. 238 (1969); McCarthy v. United States, 

394 U.S. 459 (1969); Johnson v. Zerbst, 304 U.S. 458 (1938). See generally, Tigar, 
Foreword: The Supreme Court, 1969 Term, 84 Harv. L. Rev. 1, 19-25 (1970).

2636 468 F.2d 1041 (4th Cir. 1972), cert, denied, 410 U.S. 935 (1973).
2637 Id. at 1045.
2§&81d. at 1042 & n.2. The magistrate did not himself explain to the defendant that 

bv electing to be tried before a magistrate, she was waiving a right to trial by jury. 
Id. The explicit waiver was contained in the written consent form she subsequently 
signed. Id. at 1044 n.5.

WAIVER OF RIGHT TO JURY TRIAL

The concern of the courts that sufficient knowledge accompany the 
waiver of basic constitutional rights relating to trial procedures2635 was 
illustrated in two jury trial waiver cases this term. In United States v. 
Miller2™ the Fourth Circuit reversed a conviction by a United States 
Magistrate after finding that the defendant had not made a knowing 
waiver of her right to a jury trial.2637 The court found that although the 
defendant had signed a waiver of jury trial in the presence of counsel, 
the magistrate had not explained her right to jury trial adequately.2638
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The court read the waiver section of the Magistrate’s Act2639 to require 
a full and meaningful explanation of the right to a jury trial.2640 In the 
absence of such an explanation, the defendant’s waiver was ineffective.2641 2642

2639 18 U.S.C. § 3401(b) (1970).
2640 468 F.2d at 1045. The court analogized its strict reading to that involved in 

McCarthy v. United States where the Supreme Court required federal trial judges to 
explain fully the ramifications of a guilty plea and to question a defendant closely 
to determine whether his plea wras voluntary and knowing before accepting it. Id. 
at 1044; see McCarthy v. United States, 394 U.S. 459, 464-67 (1969).

2641 468 F.2d at 1045.
2642 460 F.2d 296 (9th Cir. 1972) (per curiam).
2643 Id. at 297.
2644 Id.
2645 U.S. Const, art. I, § 8.
2646 See generally Comment, The Scope of Federal Criminal Jurisdiction Under the 

Commerce Clause, 1972 U. III. L.F. 805.
2647See, e.g., United States v. Thaggard, 477 F.2d 626 (5th Cir. 1973), petition for 

cert, filed, 42 U.S.L.W. 3080 (U.S. Aug. 4, 1973) (No. 73-242) (gambling in viola
tion of state and federal laws); United States v. Howell, 470 F.2d 1064 (9th Cir. 
1972) (transfer of counterfeit money); United States v. Webb, 463 F.2d 1324 (5th 
Cir.), cert, denied, 409 U.S. 986 (1972) (local practice of extortionate credit).

2648 Omnibus Crime Control and Safe Streets Act of 1968, tit. IV, § 902, 18 U.S.C.
921-28 (1970); Gun Control Act of 1968, 18 U.S.C. 921-28; 18 U.S.C. App. 

§§ 1201-03; 26 U.S.C. 5801-02, 5811-12, 5821-22, 5841-49, 5851-54, 5861, 5871-72, 6806, 
7273 (1970).

In Sinclair v. Cupp2G42 the Ninth Circuit rejected a written waiver 
of jury trial in a state case where the defendant, who had been adjudi
cated mentally incompetent some years earlier, executed a jury trial 
waiver several hours before he was found competent to stand trial.2643 
The court found that the waiver executed while the defendant was still 
under a prior judicial declaration of incompetency was a “nullity” 
which “cannot be equated with an intentional and intelligent waiver of 
a known right.” 2644

Congressional Powers and Federal Control of Dangerous Articles

Congress, relying on its power under the taxing and commerce clauses 
of the Constitution,2645 has enacted wide-ranging social and economic 
legislation with criminal sanctions.2646 This term federal courts reaffirmed 
the legitimacy of congressional control of dangerous articles, such as 
firearms, explosives, and narcotics as well as deleterious activities such 
as gambling and credit extortion.2647

CONTROL OF FIREARMS AND EXPLOSIVES

This past term, federal statutes regulating the transfer, registration, 
and possession of guns and other dangerous devices,2648 survived repeated 
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challenges to their constitutionality. Several circuits stated that the Gov
ernment need not show a nexus between interstate commerce and a 
particular defendant’s conduct in convictions for unlicensed dealing in 
firearms.2649 Such a connection is not an essential element of the crime 
since the legislative history of the firearms sales provisions has been held 
to evince a congressional intent to regulate intrastate sales of firearms.2650 
Furthermore, regulation of wholly intrastate activities is a legitimate 
exercise of the commerce power if the regulated class of activities as a 
whole substantially affects commerce.2651 Moreover, several circuits have 
found that the nexus to interstate commerce, required by the Supreme 
Court in United States v. Bass2™2 for convictions of possession or trans
portation of firearms in interstate commerce,2653 * * is furnished by evidence 

2(549 See, e.g., United States v. Dav, 476 F.2d 562, 569 (6th Cir. 1973); Mandina v. 
United States, 472 F.2d 1110, 1112 (8th Cir. 1973); United States v. Redus, 469 F.2d 
185, 187 (9th Cir. 1972); United States v. Nichols, 466 F.2d 998, 999 (5th Cir. 1972) 
(per curiam); United States v. Ruisi, 460 F.2d 153, 155-56 (2d Cir.), cert, denied, 409 
U.S. 914 (1972); see Omnibus Crime Control and Safe Streets Act of 1968, tit. IV, § 902, 
18 U.S.C. § 922(a)(1) (1970).

2650 United States v. Day, 476 F.2d 562, 565-66 (6th Cir. 1973); Mandina v. United 
States, 472 F.2d 1110, 1112,’1113 (8th Cir. 1973).

2(551 See Perez v. United States, 402 U.S. 146, 150-54 (1971) (blanket federal criminali
zation of the making, financing, or collecting of extortionate credit); United States v. 
Day, 476 F.2d 562 (6th Cir. 1973) (violation of gun control laws); 46 Tul. L. Rev. 829 
(1972). Faced with a challenge that Congress had overstepped its commerce powers, 
the Eighth Circuit concluded that Congress had a rational basis for finding that the 
firearms and munitions traffic substantially affects commerce and that the most appropriate 
means for combatting the gun traffic is to control the source of supply. Mandina v. 
United States, 472 F.2d 1110, 1113 (8th Cir. 1973). The test for legitimate congressional 
power under the commerce clause is two-pronged: (1) is there a rational basis for 
finding that a class of activity affects commerce, and (2) are the means to regulate 
that activity reasonable? See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 
241, 258-59 (1964). See also Bogen, The Hunting of the Shark: An Inquiry into the 
Limits of Congressional Power Under the Cotmuerce Clause, 8 Wake Forest L. Rev. 
187 (1972).

Likewise without merit is a challenge to the congressional power to prohibit all 
traffic in stolen explosives. United States v. Dawson, 467 F.2d 668, 670 (Sth Cir.), 
cert, denied, 409 U.S. 1072 (1972); see Organized Crime Control Act of 1970, § 1102, 
18 U.S.C. §§ 841-48 (1970) (federal regulation of explosive materials). The cumulative 
impact on commerce of the shipment of explosives, which could threaten the instru
mentalities of commerce, justifies congressional attempts to minimize hazards and 
insure the free flow of goods. The fact that Congress made no specific finding of an 
interstate nexus is immaterial because the legislative history of the explosives law 
reflects deep congressional concern that bombings impede interstate and foreign com
merce. 467 F.2d at 670-73.

2652404 U.S. 336 (1971).
2653 ZtZ. at 347; see Omnibus Crime Control and Safe Streets Act of 1968, tit. VII,

§ 1202(a), 18 U.S.C. App. § 1202(a) (1970) (outlawing possession or transportation of
firearms in interstate commerce by felons, dishonorably discharged servicemen, illegal 
aliens, mental incompetents, and persons who have renounced their citizenship). The
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that the material had traveled previously in interstate commerce; proof 
that the defendant was involved with the actual transport is not re
quired.2654

required nexus can be established by a showing that the firearm previously traveled 
in interstate commerce. 404 U.S. at 150-51. See generally 49 Texas L. Rev. 1106 (1971).

2(554 See, e.g., United States v. Mullins, 476 F.2d 664 (4th Cir. 1973) (per curiam); 
United States v. Day, 476 F.2d 562, 569 (6th Cir. 1973); United States v. Brown, 
472 F.2d 1181, 1182 (6th Cir. 1973), prob. jur. noted, 42 U.S.L.W. 3194 (U.S. Oct. 9, 1973); 
United States v. Giannoni, 472 F.2d 136, 137 (9th Cir. 1973) (per curiam).

The fact that the gun traveled in interstate commerce prior to the effective date 
of the Act, June 19, 1968, is immaterial. United States v. Day, 476 F.2d 562, 569 
(6th Cir. 1973). Furthermore, delivering a firearm to a common carrier for transport 
sufficiently establishes an interstate nexus although the shipment itself is thwarted. See 
United States v. Burton, 475 F.2d 469, 472 (8th Cir. 1973).

2(555 Omnibus Crime Control and Safe Streets Act of 1968, tit. VII, § 1202(a)(1), 
18 U.S.C. App. § 1202(a)(1) (1970).

2(55(5 Id. tit. IV, § 902, 18 U.S.C. § 922(g)(1) (1970).
2657 471 F.2d 47 (7th Cir. 1972), cert, denied, 411 U.S. 972 (1973).
-va^ld. at 52; accord United States v. Burton, 475 F.2d 469, 471 (8th Cir. 1973). 

Other contentions in Weatherford, that the statute was overly broad by including felons 
whose crimes had been nonviolent, or that the class of persons was too narrowly 
defined by excluding business crimes, were summarily rejected. See 471 F.2d at 52 n.6.

2659 471 F.2d at 52.
266>o See United States v. Day, 476 F.2d 562, 568 (6th Cir. 1973). The fact that the 

defendant’s discharge preceded by 23 years the enactment of the gun control statute 
did not create an ex post facto law. Id.

2661 401 U.S. 601 (1971).
2662 Gun Control Act of 1968, tit. II, § 201, 26 U.S.C. 5841-49 (1970).

In an attempt to keep guns out of the hands of criminals, Congress 
has outlawed the possession as well as the interstate transportation of fire
arms by felons2655 or those under indictment for or convicted of a crime 
punishable by more than one year in prison.2656 Because the definition of 
a felony differs among the states, the statutes have been challenged on 
equal protection grounds. The Seventh Circuit in United States v. 
Weatherford2657 concluded that the classification created by the law was 
a reasonable and practical way of preventing criminals from obtaining 
guns, despite the fact that its applicability to a specific defendant would 
depend on the state in which he had been convicted.2658 The court further 
noted that no absolute right to transport firearms exists.2659 In a related 
challenge, the Sixth Circuit upheld the congressional judgment that dis
honorably discharged servicemen were sufficiently dangerous risks to 
justify prohibiting their possession of firearms.2660

The Supreme Court held in United States v. Freed2661 that the reg
istration scheme under the tax laws for the sale of firearms2662 is com
patible with the transferee’s fifth amendment privilege against self-in
crimination, because the law limits the use of such information and be
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cause the transferor rather than the transferee supplies the informa
tion.2663 This term in United States v. Morris2™* the Fifth Circuit relied 
on Freed and the immunity clause of the registration provisions to hold 
that the administrative regulations promulgated under the same laws, 
which require verification of the applicant’s photograph and fingerprints 
by local police, did not violate the fifth amendment.2665 The Morris court 
rejected the defendant’s contention that the regulations would force him 
to admit to state police his attempt to possess a machine gun, an action 
for which the state could prosecute him,2666 on the grounds that the use 
immunity section of the tax laws adequately protected him.2667

2663 401 U.S. at 605-06; see Gun Control Act of 1968, tit. II, § 201, 26 U.S.C. § 5848(a) 
(1970) (bars use of information in criminal prosecutions for acts prior to or simultaneous 
with registration).

The Sixth Circuit, relying on Freed, recently affirmed the conviction of a defendant 
for failure to register and pay a transfer tax on 16 machine guns constructively within 
his possession as a broker. United States v. Black, 472 F.2d 130, 131 (6th Cir. 1972) 
(per curiam), cert, denied, 411 U.S. 969 (1973). Moreover, the Fifth Circuit has noted 
that the registration laws bar the use of registration information in parole revocation 
hearings, thereby preserving the defendant’s fifth amendment privilege. United States 
v. Bright, 471 F.2d 723, 726-27 (5th Cir. 1973); see Gun Control Act of 1968, tit. II, 
§ 201, 26 U.S.C. § 5848(a) (1970).

2064 477 F.2d 657 (5th Cir. 1973).
2665 Id. at 664-65; see 26 C.F.R. §§ 179-85 (1973).
2666 477 F.2d at 664-65.
2667 Id. at 665; see Gun Control Act of 1968, tit. II, § 201, 26 U.S.C. § 5848 (1970).
2668 Omnibus Crime Control and Safe Streets Act of 1968, tit. IV, § 902, 18 U.S.C. 

§ 922(a)(6) (1970). “Acquisition” includes the redemption of firearms from a pawn
broker- United States v. Huddleston, 472 F.2d 592, 593 (9th Cir.) (per curiam), 
cert, granted, 411 U.S. 930 (1973); see Omnibus Crime Control and Safe Streets Act 
of 1968, tit. IV, § 902, 18 U.S.C. § 921 (a) (11) (C) (1970).

2669 Omnibus Crime Control and Safe Streets Act of 1968, tit. IV, § 902, 18 U.S.C. 
§ 922(h)(4) (1970).

2670 United States v. Hansel, 474 F.2d 1120, 1122-23 (8th Cir. 1973). The court noted
there had been no commitment because Nebraska law required a finding by the
hospital of mental illness, and, in fact, the superintendent of the hospital had deter
mined that the defendant needed no further hospitalization. Id.

Federal law prohibits false statements in the acquisition of a firearm 
if the statements are intended or likely to deceive the dealer with regard 
to a material fact relative to the sale.2668 Although it is illegal for an 
individual who has been adjudicated a mental defective or committed to 
a mental institution to receive a firearm which has been shipped in inter
state commerce,2669 the Eighth Circuit recently held that involuntary 
hospitalization by civil authorities for two weeks of observation did not 
constitute a commitment for the purposes of the statute.2670 * * The court 
construed the statutory term “mental defective” narrowly and deter
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mined that Congress did not intend to bar all persons with a history of 
mental illness from possessing guns.2671

2G71 Id. at 1125. Admittedly, while Congress may have intended to prohibit any 
person with a history of mental illness from securing a firearm, the current statute 
which speaks in terms of the “mentally defective,” does not reach that far. See id. 
at 1125.

2672477 F.2d 399 (8th Cir. 1973) (per curiam).
2G7S Id.; see Gun Control Act of 1968, tit. II, § 201, 26 U.S.C. 5845(b), 5861(d) 

(1970). Furthermore, the Government need not show that the defendant knew the 
gun had to be registered for his conviction as long as the defendant knew the gun 
was a firearm. 477 F.2d at 401.

2674 United States v. Peterson, 475 F.2d 806, 810-11 (9th Cir. 1973); see Gun Control 
Act of 1968, tit. II, § 201, 26 U.S.C. § 5845(f) (1970). In Peterson the device consisted 
of fuses, flare segments, black powder, cotton rope, and binding tape. 475 F.2d at 809.

2675 18 U.S.C. §§ 1114, 1952; 21 U.S.C. 321, 333-34, 360, 372, 381, 801-03, 811-12, 
821-29, 841-51, 871-86, 901-04; 42 U.S.C. § 242 (1970); see Circuits Note: 1911-1912 Term 
573 n.2263. The Act created a comprehensive scheme for handling problems of drug 
abuse through registration of manufacturers, wholesalers, retailers, and others in the 
legitimate distribution of controlled substances while making all other dispensation of 
controlled drugs illegal. Id.; see H.R. Rep. No. 1444, 91st Cong., 2d Sess. 6 (1970). 
See generally R. King, The Drug Hang-up, America’s Fifty Year Folly (1972) (history 
of politics of drug control).

2676 United States v. Scales, 464 F.2d 371, 373-76 (6th Cir. 1972); accord, United 
States v. Lopez, 459 F.2d 949, 951-53 (5th Cir. 1972); see Controlled Substances Act 
§ 401(a)(1), 21 U.S.C. § 841(a)(1) (1970). The court in Scales noted the congressional 
finding that regulation of interstate and intrastate drug trafficking were inseparable tasks 
and that the determination of a drug’s origin was nearly impossible. 464 F.2d at 374.

2677477 F.2d 349 (2d Cir. 1973), cert, denied, 42 U.S.L.W. 3195 (U.S. Oct. 9, 1973).
2678 at 352-55. The Government challenged the ripeness of the defense that 

marijuana should not be classified as a controlled substance by arguing that the appel
lants could have sought administrative review of the classification. Id. at 350-51; see 
Controlled Substances Act § 201(a), 21 U.S.C. § 811(a) (1970) (Attorney General has 
power to delete or add drugs to the list of controlled drugs on his own motion, on the 
motion of the Secretary of the Department of Health, Education and Welfare, or on

In United States v. Smith2Q12 the Eighth Circuit held that a sub-machine 
gun with a welded barrel filled with metal and requiring eight hours of 
work to restore to working order must be registered under the tax pro
vision requiring registration of machine guns which “readily” can be 
restored to shoot automatically.2673 Moreover, homemade incendiary 
bombs have been found to be destructive devices, the possession of which 
without registration is illegal.2674

CONTROLLED SUBSTANCES—DRUGS

Recently the Sixth Circuit held that the Controlled Substances Act2675 
makes the manufacture or interstate distribution of controlled substances 
unlawful.2676 Furthermore, the Second Circuit in United States v. 
Kiffer2677 found the Act’s criminalization of the possession of marijuana 
with intent to distribute to be constitutional.2678 Despite the debate as to 
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the wisdom of penalizing the personal use of marijuana, the court rea
soned that there was no constitutional right to distribute marijuana in 
large quantities for profit, and that Congress reasonably could have con
cluded that marijuana is a threat to public health.2679 * In addition, the 
Eighth Circuit in United States v. Cox2G80 recently affirmed the consti
tutionality of a statutory presumption allowing the jury to infer knowl
edge of illegal importation from the fact of defendant’s possession of 
heroin.2681 The presumption did not offend the defendant’s fifth amend
ment rights since it merely permitted a highly reasonable jury infer

tile petition of any interested party). However, since the administrative remedy was 
uncertain and this was a criminal trial, the court proceeded to the merits of the 
defense. 477 F.2d at 351-52.

2679 477 F.2d at 352-53. Appellants sought to invoke a stricter test of constitutionality 
than the requirement that a statute have a rational relationship to a legitimate legislative 
purpose by asserting that a fundamental right to use one’s own body in private was 
involved. Id. at 352. The court pointed out, however, that the appellants were 
charged with possession with intent to distribute marijuana and with conspiracy, not 
with simple possession or use of marijuana. Id. See generally National Commission 
on Marijuana and Drug Abuse, Drug Use in America: Problems in Perspective 
224-25 (1973). The court further felt that the statutory inclusion of marijuana with 
heroin for the purposes of classification was reasonable in light of scientific opinion 
that marijuana has a potential for abuse coupled with the lack of knowledge of its 
long-term effects. 477 F.2d 355-56. In fact, marijuana is not classified as a narcotic
drug for the purposes of penalties in the federal law. Id. at 356; see Controlled Sub
stances Act 102, 202, 21 U.S.C. 802(16), 812(c) (10) (1970). The fact that marijuana 
is treated as a narcotic under state law does not make the state law unconstitutional. 
Breckenridge v. Smith, 476 F.2d 288 (5th Cir. 1973) (per curiam).

2680 462 F.2d 1293 (8th Cir. 1972).
2681 Id. at 1304-05; see Turner v. United States, 396 U.S. 398, 408-18 (1970); Narcotic- 

Control Act of 1956, Pub. L. No. 84-728, § 105, 70 Stat. 570, formerly codified at 21 
U.S.C. § 174 (1964), repealed, Controlled Substances and Export Act, Pub. L. No. 
91-513, § 1101(a)(2), 84 Stat. 1291 (1970).

2682 462 F.2d at 1305. The statutory scheme did not compel the defendant to in
criminate himself in order to defeat the presumption by admission of other illegal means 
of obtaining the heroin. Id.
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