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DEBTORS’ EXEMPTION RIGHTS

William T. Vukowich*

The laws pertaining to debtors' exemption rights are in need 
of comprehensive and thorough reform by state legislatures. They 
often reflect legislative purposes which are no longer valid and 
produce effects which may be unintended and of questionable 
value in today's society. Professor Vukowich examines these laws, 
analyzing in detail their purposes and effects, the kinds of proper
ty which are exempt, the problems associated with each exemption, 
and the situations in which each exemption is applicable. He con
cludes that while debtors' exemption laws are still desirable, they 
currently grant either too great or too little protection, thereby 
creating injustices to both creditors and debtors. Professor Vuko
wich recommends a state statutory scheme which revises current 
law and seeks to further the fundamental purposes of exemption 
laws—protection of the debtor and his family and rehabilitation 
of the debtor.

Exemption laws have accorded debtors significant rights for over a 
century. Normally, “exempt” is used to describe property which, for 
purposes of protecting debtors and their dependents, may not be sub
jected through legal process to the payment of its owner’s debts. Stated 
positively, “exemption is a right given by law to a debtor to retain a 
portion of his property free from the claims of creditors.” * 1 In the past 
few decades, commentators persistently have criticized these laws,2 but 

* Assoc. Prof, of Law, Georgetown University. A.B., 1965 Indiana University; J.D., 
1968, University of California, Berkeley.

This article was written in partial fulfillment of the requirements for the degree of 
Doctor of the Science of Law in the Faculty of Law, Columbia University.

1 Pickens v. Pickens, 125 Tex. 410, 414, 83 S.W.2d 951, 954 (1935).
2 See generally S. Enzer, R. de Brigard, & F. Lazar, Some Considerations Concern
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little or no law reform has been forthcoming. The laws have been as
sailed for being antiquated,3 overly restrictive,4 too liberal,5 and for lack
ing a uniform policy.6 While each of these criticisms has some validity, 
generalizations about state exemption laws are suspect, due to the great 
variety in the exemption laws of the 50 states.

ing Bankruptcy Reform 55-59, 210-13 (1973) (Report R-28, Institute for the Future, 
Menlo Park, Cal.); D. Stanley & M. Girth, Bankruptcy: Problem, Process, Reform 
81-82 (1971); Countryman, For a New Exemption Policy in Bankruptcy, 14 Rutgers 
L. Rev. 678, 681-84 (I960); Joslin, Debtors'1 Exemption Laws: Time for Modernization, 
34 Ind. L. J. 355 (1959); Karlen, Exemptions from Execution, 22 Bus. Law. 1167, 
1167-70 (1967); Rombauer, Debtors'1 Exemption Statutes—Revision Ideas, 36 Wash. L. 
Rev. 484 (1961).

3 E.g., Countryman, Consumer Bankruptcy—Some Recent Changes and Some Pro
posals, 19 U. Kan. L. Rev. 165, 167 (1971); Joslin, supra note 2; Karlen, supra note 2, 
at 1167.

4 E.g., Report of the Comm’n on the Bankruptcy Laws of the United States 171 
(1973) [hereinafter cited as Bankruptcy Report]; Countryman, supra note 2, at 681- 
84; Note, Bankruptcy Exemption: Critiques and Suggestions, 68 Yale L.J. 1459, 1465-69 
(1959).

5 Bankruptcy Report, supra note 4, at 171; Note, supra note 4, at 1464-69; see O’Brien 
v. Johnson, 275 Minn. 305, 309-11, 148 N.W.2d 357, 360-61 (1967) (law deemed as a 
vehicle for fraud but reluctantly followed); Riesenfeld, Life Insurance and Creditors' 
Remedies in the United States, 4 U.C.L.A.L. Rev. 583, 588-604, 617 (1957); Worthing
ton, Exemption of the Debtors' Life Insurance in Virginia, 42 Va. L. Rev. 239, 242-43 
(1956).

6 E.g., Countryman, supra note 2, at 680-81; Karlen, supra note 2, at 1168-69; Note, 
supra note 4, at 1463, 1468-69.

7 See Bankruptcy Report, supra note 4, at 170-73.
8 Bankruptcy Act § 6, 11 U.S.C. § 24 (1970).
9 The Commission’s recommendations are presently before Congress. See H.R. 10792, 

93d Cong., 1st Sess. (1973).

This article reviews state and federal exemption laws and evaluates 
them in light of today’s credit practices and family needs. The last 
section of this article outlines a suggested scheme for a state exemption 
law, designed to promote debtor protection while recognizing the right 
of creditors to be paid.

The article also discusses the more important aspects of an exemption 
scheme which the Commission on the Bankruptcy Laws has recom
mended for bankruptcy proceedings;7 if the Commission’s recommenda
tions are adopted by Congress, the present policy of referring to state 
exemption law to determine a bankrupt’s exempt property8 would be 
supplanted by a policy which would accord all bankrupts the same ex
emption rights.9 The procedural and probate aspects of the exemption



781

laws are discussed only when relevant to an understanding of the sub
stantive provisions of the laws.

The article proceeds on the basis of a few important premises. The 
first is that property should be exempt only if the exemption furthers 
the policies underlying the exemption laws. At present, many exemptions 
under state laws clearly do not further the purposes of the exemption 
laws. Secondly, any critical evaluation of exemption laws must con
sider all types of exempt property. Most legislatures have failed to 
review the totality of exemptions granted. Although the core of each 
state’s exemptions generally appears in a portion of the state code 
relating to the enforcement of judgments, numerous and significant ex
emptions commonly are found in statutes dealing with life insurance, 
public assistance, savings and loan associations, unemployment compensa
tion, fraternal and mutual benefit organizations, workmen’s compensa
tion, credit unions, health insurance, or public employees’ retirement 
benefits. Further, federal statutes provide substantial exemptions to 
debtors in all states. When all exemptions are considered together, one 
finds that many state exemptions are exorbitant and subject to abuse.

This article proceeds on the further premise that judgment creditors 
should be able to have their judgments satisfied from their debtors’ prop
erty except to the extent necessary to accommodate the purposes of the 
exemption laws. Exemption laws, except when they encourage debtors 
to forego bankruptcy and eventually pay their debts,10 defer or prevent 
payment to creditors of amounts adjudged by a court of law to be 
owed to them. A debtor who goes into bankruptcy may retain his 
exempt property,11 and most or all of his debts are discharged. Even if 
the debtor does not seek bankruptcy, the exemption laws can ensure 
him a comfortable life without the necessity of paying his debts.12 In 
some instances this loss is borne by the creditors themselves; in other 
situations the loss is passed on to others in the form of higher costs for 
goods and services. Both results are undesirable since an innocent party 
may suffer while the party who has received benefits—or, in the case of a 
debtor whose liability is founded on tort, whose culpable conduct has 
caused injury—may use the exemption laws to avoid all costs or defer 
the time of payment.

10 See notes 40-44 infra and accompanying text.
11 Bankruptcy Act § 6, 11 U.S.C. § 24 (1970).
12 See, e.g., First Nat’l Bank of Mobile v. Pope, 274 Ala. 395, 405, 149 So. 2d 781, 

790 (1963); Independence Bank v. Heller, 275 Cal. App. 2d 84, 87-89, 79 Cal. Rptr. 868, 
871-72 (Dist. Ct. App. 1969); O’Brien v. Johnson, 275 Minn. 305, 309-11, 148 N.W.2d 
357,360-61 (1967).
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PURPOSES AND EFFECTS OF THE EXEMPTION LAWS

An understanding of the exemption laws’ purposes—those effects in
tended by the legislature—and their effects—those consequences not 
necessarily intended by legislatures—is important for a number of rea
sons. First, this understanding is necessary for an overall evaluation of 
the exemption laws. While the obvious purpose of the laws is to afford 
debtors some protection, an evaluation of the laws must balance the 
impact and achievement of the purposes behind the legislation against 
its unintended effects and thus seek the proper basis for assessing the 
social value of the exemption. A corollary to that proposition is that 
if an individual exemption does not further the purpose of the exemp
tion laws, the exempt property is being withheld from creditors needless
ly unless some purpose other than that of the exemption laws is being 
served.13 Finally, courts must understand the purposes and effects in 
order to interpret and apply the exemption laws in many situations 
where statutes are incomplete.

13 See notes 47-50 infra and accompanying text.
14 See Common Law Exemptions, 9 Cent. L.J. 2, 3 (1879). See also Glenn, Property 

Exempt from Creditors' Rights of Realization, 26 Va. L. Rev. 127, 128 (1939); Rom- 
bauer, supra note 2, at 485.

15 Compare Conn. Gen. Stat. Ann. § 52-352 (1958) (personal property exemptions) 
and Me. Rev. Stat. Ann. tit. 14, § 4505 (1964) ($1,000 homestead exemption) with 
Cal. Civ. Pro. Code Ann. §§ 69O.l-.29 (West Supp. 1973) (personal property exemp
tions) Cal. Civ. Code Ann. § 1260 (West Supp. 1973) ($20,000 homestead exemp
tion). The laws of the northeastern states also may reflect the traditional pro-com
merce, and hence pro-creditor, attitudes of that region.

Purposes of the Exemption Laws

HISTORICALLY

Debtor exemptions came into American law because of a variety of 
factors and influences. Under early English common law, canons of 
decency required exemptions of debtors’ necessary clothing. Later 
English laws recognized exemptions of bare essentials, clothing, bedding, 
and tools of trade,14 but reflected little tolerance for debtors beyond 
recognizing the need to preserve some minimal assets for the debtors’ 
survival. In the United States the northeastern states enacted exemption 
laws which paralleled the restrictive English exemption policy and to 
this day generally provide exemptions least favorable to the debtor.15
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Exemption laws in some southern and western states were enacted in 
response to the devastating effects of the economic depressions of the 
eighteenth and nineteenth centuries,16 which took their toll among bor
rowers in all economic classes. Having borrowed when prices, wages, 
and expectations were high, people were called upon to repay their 
debts when the economy became depressed, and as a result, many 
families lost their homes and possessions.17 The realization that hard 
times could fall upon anyone engendered tolerance for debtors which 
led to debtor protection laws.18 To some extent early exemption laws 
in the rural West and South also were influenced by a general dislike 
for urban creditors.19

16 For example, Texas enacted exemption laws in reaction to the panic of 1837. 3 
Vernon’s Constitution of the State of Texas Ann. art. 16, § 50, Interpretive Com
mentary (1955); see Woods v. Alvarado State Bank, 118 Tex. 586, 591-93, 19 S.W.2d 
35, 36-37 (1929); 1018-3rd St. v. State, 331 S.W.2d 450, 453-54 (Tex. Civ. App. 1959). 
Similarly, Georgia provided very large exemptions, $2,000 homestead and $1,000 per
sonal property, in response to economic hardship following the Civil War. Ga. Const. 
art. VII, § 5218 (1868). The total exemption amount was reduced to $1,600 a few years 
later. Id. art. IX, § 2-7201 (1877); see hi re Hargraves, 160 F. 758, 759 (S.D. Ga. 1907).

17 See generally C. Warren, Bankruptcy in the History of the United States 87-88 
(1935); C. Wright, Economic History of the United States 230-31 (1941).

18 In some states with a history of Spanish rule the influence of liberal Spanish 
exemption laws, coupled with tolerance for debtors, produced relatively generous 
exemption laws. See 3 Vernon’s Constitution of the State of Texas Ann. art. 16, 
§ 50, Interpretive Commentary (1955); Rombauer, supra note 2, at 485-86.

19 See J. Gray, Restraints on the Alienation of Property § 6(a), at 4 (2d ed. 
1895); Schoetz, Homestead Law in Wisconsin, 2 Marq. L. Rev. 19, 20 (1917). See also 
C. Wright, supra note 17, at 473.

20 See Haskins, Homestead Exemptions, 63 Harv. L. Rev. 1289, 1290 (1950).
21 Homestead Act of 1862, ch. 75, 1, 4, 8, 12 Stat. 392, 393; see C. Wright, supra

note 17, at 312-13. Congressional authority to apply the exemption to debts contracted 
prior to the patent grant repeatedly has been upheld. See, e.g., Ruddy v. Rossi, 248 
U.S. 104, 105, 107 (1918); Mealey v. Martin, 468 P.2d 965 (Alas. 1970); St. Marie v. 
Chester B. Brown Co., 84 Idaho 216, 370 P.2d 195 (1962).

22 See notes 134-139 infra and accompanying text.

Early exemption laws also were passed to attract settlers.20 The fed
eral Homestead Act of 1862 encouraged settlement by offering land at 
nominal prices and by providing that the land was exempt from debts 
contracted prior to the official grant of the land.21 State homestead laws 
applied the exemption either to debts whenever incurred or to debts in
curred after the homestead was acquired or declared.22 States also ex
empted some personal property, thus offering further security to po
tential settlers in economically unstable times.
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CONTEMPORARY PURPOSES

While some of the factors that inspired the early exemption laws 
have disappeared, the basic reason for the laws—protection of the debtor 
and those dependent upon him—persists, and new policies have emerged 
to give further support for exemption laws.

Although exemption laws often are discussed as debtor protection 
measures, many courts have emphasized that the laws are designed to 
protect the family of the debtor.23 Most states grant important exemp
tions on the condition that the debtor be the “head of the family” and 
grant substantially lesser exemptions to debtors who are not heads of 
families.24 These laws are intended to relieve suffering by the wife and 
children due to the husband’s improvidence.25 Emphasis on family pro
tection is apparent in other aspects of exemption laws. For example, 
most states allow exempt property passing to dependents of the deceased 
to remain beyond the reach of the deceased’s creditors.26 A widow or 
minor child usually qualifies for this continuing exemption,27 and in 

23 See, e.g., Kennedy v. First Nat’l Bank of Tuscaloosa, 107 Ala. 170, 180, 186, 18 
So. 396, 397, 399 (1895) ; Anderson v. Anderson, 44 So. 2d 652, 655 (Fla. 1950); Junker 
v. Hustes, 113 Ind. 524, 525, 16 N.E. 197 (1888); Iowa Mut. Ins. Co. v. Parr, 189 Kan. 
475, 480, 370 P.2d 400, 404 (1962); Laughlin v. Lumbert, 68 N.M. 351, 354, 362 P.2d 
507, 509 (1961); Wilcox v. Hawley, 31 N.Y. 648, 657 (1864); Anderson v. Canaday, 
37 Okla. 171, 174, 131 P. 697, 698 (1913); Eloff v. Riesch, 14 Wis. 2d 519, 524, 111 
N.W.2d 578, 581 (1961).

24 See notes 396-413 infra and accompanying text. See also Anaconda Fed. Credit 
Union v. West, 157 Mont. 175, 179-80, 483 P.2d 909, 912 (1971) (public policy basis 
for unenforceability of exemption waiver strengthened by intent that exemption should 
protect family of debtor and by fact that being head of household was a condition for 
the exemption).

25 Kennedy v. National Bank of Tuscaloosa, 107 Ala. 170, 180, 18 So. 396, 397 (1895); 
Kneettle v. Newcomb, 22 N.Y. 249, 252 (1860).

26 E.g., Ala. Const, art. 10, § 206; Tex Const, art. 16, § 52; III. Ann. Stat. ch. 52, 
§ 2 (Smith-Hurd 1967); Kan. Stat. Ann. § 59-401 (1964); Mo. Ann. Stat. § 474.270 
(Supp. 1972); N.Y. Civ. Prac. Law § 5206(c) (McKinney 1963). Laws generally pro
vide that the exemption ceases when the spouse Temarries and the children reach 
majority. E.g., Ga. Code Ann. § 51-705 (1965); Me. Rev. Stat. Ann. tit. 14, § 4554 
(1964); Mass. Gen. Laws Ann. ch. 188, § 4 (1958); Ohio Rev. Code Ann. § 2329.75 
(Page 1954).

27E.g., Ala. Const, art. 10, §§ 206, 208; N.C. Const, art. X, §§ 2(2)-(3); Tex. 
Const, art. 16, § 52; Mass. Gen. Laws Ann. ch. 188, § 4 (1958); Mich. Comp. Laws 
Ann. § 600.6023 (a) (10) (1968); cj. Wis. Stat. Ann. § 861.35 (Supp. 1973) and id. 
§ 861.41 & Comment (1971) (exemption available only to surviving spouse since court 
can order an allowance to protect minor children ahead of creditors under section 
861.35).
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some jurisdictions a widower may benefit as well.28 Most states provide 
family members further protection by requiring conveyances and mort
gages of the homestead to be executed by both husband and wife29 and 
by requiring that exempted insurance be payable to a dependent.30 
Finally, many states except from the exemption laws the wife’s and 
children’s claims for alimony and child support.31

28 See Cal. Prob. Code § 660 (West Supp. 1973) ; Colo. Rev. Stat. Ann. § 153-12-16 
(2) (a) (Supp. 1969); Kan. Stat. Ann. § 59-401 (1964); Minn. Stat. Ann. § 525.145 
(1969); Okla. Stat. tit. 58, § 311 (1965); Wis. Stat. Ann. § 861.41 (1971).

29 E.g., Fla. Const, art. 10, § 4(c) ; Cal. Civ. Code Ann. § 1242 (West Supp. 1973); 
Mass. Gen. Laws Ann. ch. 188, § 7 (1972).

30 See In re Schriar, 284 F.2d 471, 474 (7th Cir. 1960) (exemption not available where 
adult children beneficiaries not dependent on the insured); Prudential Ins. Co. v. 
Osadchy, 54 F. Supp. 711, 712, 714 (W.D. Mo. 1944) (statutory policy rendered agree
ment by wife to apply proceeds to husband’s debts invalid); notes 172-175 infra and 
accompanying text. But cf. Rulo v. Rubin, 468 F.2d 826, 827 (8th Cir. 1972) (per 
curiam) (bankruptcy trustee allowed to collect insurance proceeds where insured, upon 
divorce, had named his children as policy beneficiaries, although statute granting exemp
tion of proceeds for wife provided that in the event of divorce the insured could 
designate another beneficiary). See also Jackson v. Fisher, 56 Cal. 2d 196, 202, 363 
P.2d 479, 482. 14 Cal. Rptr. 439, 442 (1961) (creditor-beneficiary allowed exemption of 
insurance proceeds only in proportion to his share in the total proceeds, thus retaining 
the remainder of the exemption to benefit deceased’s wife).

31 See notes 459-464 infra and accompanying text.
32 E.g., Consumer Credit Protection Act § 303, 15 U.S.C. § 1673 (1970); Social Se

curity Act § 208, 42 U.S.C. § 407 (1970); Cal. Civ. Pro. Code Ann. § 690.4 (West 
Supp. 1973); Vt. Stat. Ann. tit. 27, § 101 (Supp. 1972).

33 Michigan Pub. School Employees’ Retirement Bd. v. Peterson, 39 Mich. App. 
568, 571-72, 197 N.W.2d 854, 856 (1972); State v. Monaco, 81 N.J. Super. 448, 451, 
195 A.2d 910, 912 (Law. Div. 1963); cf. Woods v. Alvarado State Bank, 118 Tex. 586, 
590-91, 595-96, 19 S.W.2d 35, 36, 38 (1929) (homestead exemption designed to benefit 
individual family members as well as family as a whole).

34 Kneettle v. Newcomb, 22 N.Y. 249, 252 (1860); 1018-3rd St. v. State, 331 S.W.2d 
450, 453 (Tex. Civ. App. 1959); see Anderson v. Canaday, 37 Okla. 171, 175, 131 P. 
697, 699 (1913) (exemption laws enacted to preserve families from want and make 
them independent).

35 H. Carter & P. Glick, Marriage and Divorce: A Social and Economic Study 
264-67, 398-99 (1970).

The foregoing is not to suggest that no protection is intended for the 
individual debtor. Many exemption laws apply to individual debtors 
regardless of their role as head of a family,32 and courts recognize that 
protection of the debtor himself is one purpose of the exemption laws.33

In addition to protecting the individual members of the family, ex
emption laws also are intended to preserve the family unit.34 Separation 
and divorce are more common in economically distressed families,35 since, 
in general, the lower the income, the greater is the strain on family sta
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bility.36 Thus, exemption laws seek to preserve family assets and reduce 
the strain. For example, the protection afforded by the homestead 
exemption—ensuring that the family will have a home of its own—has 
a stabilizing effect on families.37

36 Id. at 224.
Id. at 165.

38 Southwest State Bank v. Quinn, 198 Kan. 359, 363, 424 P.2d 620, 624 (1967) (“whole 
purpose and policy of our exemption laws . . . [is] to keep [debtors] from being re
duced to absolute destitution and thereby public charges”); accord, Patten Package 
Co. v. Houser, 102 Fla. 603, 136 So. 353 (1931); Maryl v. Hernandez, 254 So. 2d 47, 
49 (Fla. Dist. Ct. App. 1971); Wilcox v. Hawley, 31 N.Y. 648, 657 (1864); see Cohen, 
Exemption of Property Purchased with Exempt Funds, 27 Va. L. Rev. 573, 577 (1941); 
Conard, Judgment-Proof Wealth, 42 Dick. L. Rev. 119, 127 (1938); Haskins, supra note 
20, at 1289; Rombauer, supra note 2, at 486; Schoetz, supra note 19, at 20; Note, supra 
note 4, at 1502.

39 Slatcoff v. Dezen, 76 So. 2d 792, 794 (Fla. 1954); Patten Package Co. v. Houser, 
102 Fla. 603, 606-07, 136 So. 353, 355 (1931); Maryl v. Hernandez, 254 So. 2d 47, 49 
(Fla. Dist. Ct. App. 1971).

40 See notes 188-234 infra and accompanying text.
41 See notes 292-299 infra and accompanying text.
42 See Patten Package Co. v. Houser, 102 Fla. 603, 606-07, 136 So. 353, 355 (1931); 

Junker v. Hustis, 113 Ind. 524, 16 N.E. 197 (1888); Kneettle v. Newcomb, 22 N.Y. 249, 
252 (1860); Bankruptcy Report, supra note 4, at 169.

43 See Martin v. Buswell, 108 Me. 263, 264, 80 A. 828, 829 (1911); Denzer v. Prender

Consequences Not Necessarily Intended by Legislatures

While protection of the debtor and his family is the effect of the 
exemption laws which was intended by legislatures and is therefore 
clearly a “purpose,” other effects also may have motivated passage of 
exemption statutes. For example, although exemption laws obviate the 
need for welfare and other public programs to support the debtor and 
his family, only occasionally is this public interest emphasized as a basic 
purpose of the exemption laws,38 perhaps because the exemptions in 
the vast majority of states go far beyond merely providing minimal 
welfare support for the debtor and his family. Ironically, one of the 
few states whose courts emphasize this purpose is Florida,39 where ex
emption laws are very liberal.

Two important but seemingly overlooked effects of the exemption 
laws are rehabilitation of the debtor and encouragement of the payment 
of debts. Laws exempting wages40 and occupation-related items41 enable 
a debtor to provide his family and himself with necessary living items,42 
and, by rehabilitating himself financially, eventually to pay his debts.43 
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Furthermore, the exemption laws probably are responsible for many 
debtors foregoing bankruptcy. Because exemption laws ensure a means 
of support, debtors are not faced with impoverishment and the unde
sirable alternatives of bankruptcy. Consequently, at least some debtors 
will continue to earn livings, thus affording creditors in most jurisdic
tions an opportunity to realize something on their debts throughout the 
rehabilitative process, either by voluntary payment or by garnishment 
of a part of their debtors’ earnings.44 Moreover, because the exemption 
laws usually do not protect a high standard of living,45 debtors will have 
incentive to acquire assets supplemental to exempt assets. However, in 
these acquisitions debtors must consider their obligations to creditors; 
otherwise creditors will be able to levy on the nonexempt assets.

gast, 267 Minn. 212, 216, 218, 126 N.W.2d 440, 443, 444 (1964); Cleveland Arcade Co. 
v. Talcott, 22 Ohio App. 516, 517, 154 N.E. 62, 63 (1926).

44 See notes 220-223 infra and accompanying text.
45 But see note 427 infra and accompanying text.
46 See James v. Strange, 407 U.S. 128, 139-40 (1972) (“limited incentive to seek legiti

mate employment when . . . the indigent knows that his wages will be garnished with
out the benefit of the customary exemptions”).

47 See Abraham v. Davenport, 73 Iowa 111, 113, 34 N.W. 767, 768 (1887); Note, 
supra note 4, at 1502.

48 See 2 R. Powell, The Law of Real Proerty | 287, at 526-27 (P. Rohan ed. 1967); 
Halbach, Creditors' Rights in Future Interests, 43 Minn. L. Rev. 217, 225-37 (1958).

The earnings exemption further illustrates the rehabilitative effect of 
the exemption laws. If there were no earnings exemptions, debtors whose 
entire paychecks were garnished would have little incentive to continue 
working.46 Very liberal exemption laws, however, may discourage this 
type of rehabilitation, since to the extent that the statutes provide deb
tors with comfortable standards of living, they remove the incentive to 
acquire nonexempt assets. This, in turn, makes payment of creditors 
unnecessary. Certainly, however, both the rehabilitation of debtors and 
the encouragement of the payment of debts are worthy goals and ought 
to be recognized as one of the major purposes of the exemption laws.

Exemption laws also have the effect of minimizing judgment debtors’ 
losses through forced execution sales. Although any restriction on 
forced sales would have this result, exemption laws apply to items on 
which losses might be relatively important; the value to a debtor of his 
clothing, personal effects, tools, and furniture is significantly greater 
than execution sale prices would indicate.47 In many states this factor 
alone has caused courts to proscribe the sale of contingent future in
terests,48 and it might be persuasive in connection with the insurance 
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exemption.49 Nevertheless, it is doubtful that minimization of losses on 
forced sales was a major purpose behind enacting exemption laws.50

49 See note 185 infra.
50 However, one state legislature expressly recognized its significance. Act of May 6, 

1935, Texas Gen. Laws ch. 145, § 2 (exemption of wearing apparel and otner per
sonal property because “these articles when sold will bring little money”), cited in 
In re Richards, 64 F. Supp. 923, 925 n.4 (S.D. Tex. 1946).

51 E.g., Ind. Const, art. 1, § 22; Mont. Const, art. XIII, § 5; Nev. Const, art. 1, 
§ 14; S.D. Const, art. XXI, § 4; W. Va. Const, art. 6, § 48; Wis. Const, art. 1, § 17; 
Ark. Stat. Ann. § 30-207 (Supp. 1971); Cal. Civ. Pro. Code Ann. § 688 (West Supp. 
1973); Colo. Rev. Stat. Ann. § 77-2-2 (1963); 111. Ann. Stat. ch. 77, § 10 (Smith-Hurd 
1966); Me. Rev. Stat. Ann. tit. 14, § 4151 (1964); Okla. Stat. Ann. tit. 12, § 850 
(Supp. 1972).

52 But see N.M. Stat. Ann. § 36-4-12 (Supp. 1972); S.D. Compiled Laws Ann. 
§ 43-45-1 (1967).

53 E.g., Cal. Const, art. 17, § 1; Cal. Ins. Code § 10213 (West 1972); N.Y. Civ. 
Prac. Law § 5206(a) (McKinney Supp. 1973).

54 Kan. Const, art. 15, § 9; Ala. Code tit. 7, § 630 (1958); Ark. Stat. Ann. § 30- 
207 (Supp. 1971); Colo. Rev. Stat. Ann. § 16-2-13 (1963); Minn. Stat. Ann. § 256.29 
(1971); N.D. Cent. Code § 28-22-01 (1960); Wis. Stat. Ann. § 49.41 (Supp. 1973); 
see Michigan Pub. School Employees’ Retirement Bd. v. Peterson, 39 Mich. App. 568, 
571-72, 197 N.W.2d 854, 856 (1972) (“or other process of law whatsoever”). See also 
La. Const, art. 11, § 2.

55 E.g., Cal. Civ. Pro. Code Ann. §§ 688.0, 690.6 (West Supp. 1973); Colo. Rev. 
Stat. Ann. § 77-2-6 (Supp. 1965); Vt. Stat. Ann. tit. 27, § 101 (Supp. 1972).

56 E.g., Consumer Credit Protection Act § 303, 15 U.S.C. § 1673 (1970); Ark. Stat. 

IDENTIFYING EXEMPTIONS
Some statutes clearly prescribe exemptions; others are less clearly 

exemption statutes due either to their equivocal purposes or their failure 
to provide that the property affected is immune from all forms of 
process. 1 hree types of statutes clearly provide exemptions by demon
strating an intention to prohibit all forced taking of property for satis
faction of the owners’ debts. First, a number of laws use tne word 
“exempt” to describe the property which the debtor may retain.51 They 
generally do not define “exempt” 52 but uniformly are held to protect 
the listed property from all forms of legal process. A second group of 
statutes does not use “exempt” but does provide that the listed property 
shall not be sold to satisfy the owner’s debts.53 Finally, still other 
statutes and constitutions refer to the exemption of property from 
“all process.”54 Many statutes, however, list only certain types of 
process which may not be used to reacn the owner's property, making 
it uncertain whether they create exemptions. 1 hey prohibit taking the 
property by one or more of the processes of execution,55 garnishment,56 
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attachment,57 58 or court orders in supplementary proceedings,68 but fail 
to provide that the property may not be taken by some other type of 
process.

Ann. § 30-207 (Supp. 1971); Colo. Rev. Stat. Ann. § 77-2-6 (Supp. 1965); Ore. Rev. Stat. 
§ 412.115 (Supp. 1969).

57 E.g., Cal. Welf. & Inst’ns Code § 11002 (West 1972); Colo. Rev. Stat. Ann. 
§ 77-2-4 (1971); Me. Rev. Stat. Ann. tit. 14, § 4552 (Supp. 1972); Ore. Rev. Stat. 
§ 412.115 (Supp. 1969); Vt. Stat. Ann. tit. 27, § 101 (Supp. 1972); see Miller v. 
Superior Ct., 69 Cal. 2d 14, 16, 442 P.2d 663, 664, 69 Cal. Rptr. 583, 584 (1968) (pen
sion exempted by statute from attachment or execution held exempt from court order 
in proceedings in aid of enforcement of divorce decree where effect of order would 
contravene exemption statute).

58 Ore. Rev. Stat. § 723.270 (Supp. 1971).
59 Bankruptcy Act § 6, 11 U.S.C. § 24 (1970).
60 Compare Jones v. Wakeeney State Bank, 100 F.2d 879, 883-84 (10th Cir. 1939) 

(state statute created exemption; right of redemption held not reachable by bank
ruptcy trustee) with Garber v. Bankers’ Mtge. Co., 27 F.2d 609, 612 (D. Kan. 
1928) (same statute created no exemption, within meaning of federal bankruptcy statute, 
for right of redemption). Authorities disagree whether state court holdings that state 
statutes grant exemptions are binding on bankruptcy courts. Compare In re Marx, 
5 F. Supp. 954 (E.D. Ark. 1933) (binding) and 1A Collier, Bankruptcy 5| 6.03, at 
798-801 (4th ed. rev. 1972) (binding) with Garber v. Bankers’ Mtge. Co., 27 F.2d 
609, 611-12 (D. Kan. 1928) (not binding) and Comment, The Creditors' Rights to the 
Bankrupts Assets, 52 Cal. L. Rev. 129, 132-33 (1964) (not binding).

61 Mich. Comp. Laws Ann. § 600.4031 (1968).
62 Colo. Rev. Stat. Ann. § 77-2-6 (Supp. 1965) ; S.D. Compiled Laws Ann. § 43-45-1 

(1967); see Mich. Comp. Laws Ann. § 600.6104 (1968); Wyo. Stat. Ann. § 1-422 
(1957).

In addition to collection on the state level, do such provisions qualify 
under section six of the Bankruptcy Act as “exemptions . . . prescribed 
. . . by State laws?” 59 If so, the debtor would be allowed to retain the 
property notwithstanding bankruptcy, and the title to the property 
would not pass to the trustee. The Bankruptcy Act does not define 
“exemptions,” and accordingly bankruptcy courts must determine 
whether or not a given state statute creates an exemption. This lack 
of statutory definition has produced contrary conclusions regarding the 
same state exemption statute.60 A few jurisdictions have eliminated this 
problem by providing that exemptions from certain types of process 
extend to other types61 or that the exemptions apply to all types of 
process.62

If a creditor attempts to reach assets by a process which the statute 
does not cover, a court generally seeks guidance from the statute s pur
pose and provisions to ascertain whether the creditor should succeed. 
If the court determines that the statute has the beneficent purpose of 
the exemption laws and is similar in form and operation to other ex
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emption laws, it will protect the assets from the creditor’s process.63 
Courts which determine that assets are protected by the exemption 
laws usually will effectuate the general intent of the statutes even though 
legal process is not involved, as when a creditor is holding the debtor’s 
exempt property under a claimed right of setoff.64 65

63 Miller v. Superior Ct., 69 Cal. 2d 14, 16, 442 P.2d 663, 664, 69 Cal. Rptr. 583, 584 
(1968); Freedom Fin. Co. v. Fleckenstein, 116 N.J. Super. 428, 432, 282 A.2d 458, 459-60 
(Dist. Ct. 1971); see Garber v. Bankers’ Mtge. Co., 27 F.2d 609, 610-12 (D. Kan. 
1928); MacQuarrie v. Balch, — Mass. —, —, 285 N.E.2d 103, 104 (1972); Michigan 
Pub. School Employees’ Retirement Bd. v. Peterson, 39 Mich. App. 568, 571-72, 197 
N.W.2d 854, 856 (1972); Colonial Discount Co. v. Wilhelm, 40 N.Y.S.2d (City Ct. 
1943).

64E.g., Finance Acceptance Co. v. Breaux, 160 Colo. 510, 515-16, 419 P.2d 955, 957-58 
(1966); Junker v. Hustis, 113 Ind. 524, 16 N.E. 197 (1888); First Nat’l Bank of Cushing 
v. Funnell, 144 Okla. 188, 189, 290 P. 177, 178 (1930). On the other hand, some statutes 
which in form and operation, but not in purpose, resemble exemption laws, clearly are 
not exemption statutes. See Va. Code Ann. § 8.421-1 (1957) (statute proscribes levying 
on growing crops but allows them to be levied upon and sold after harvest; proscrip
tion simply preserves the potential value of the crops).

65 Restatement (Second) of Trusts, Explanatory Notes § 149, comment a at 309 
(1959).

66 N.Y. Civ. Prac. Law §§ 5205(d), (e)(1) (McKinney 1963); see Eaton v. Boston 
Safe Deposit & Trust Co., 240 U.S. 427 (1916). In Eaton the Court distinguishes be
tween statutory exemptions and a spendthrift trust and yet indicates that a spendthrift 
trust is a state exemption. Id. at 428-29.

67 However, in a few jurisdictions where spendthrift trusts are regulated by statute 
rather than common law, the statutes closely parallel exemption statutes in form and 
apparently in legislative purpose. Compare N.Y. Civ. Prac. Law § 5205(e)(1) (Mc
Kinney 1963) with id. § 5205(e)(2). See also In re Dolard, 275 F. Supp. 1001, 1005 
(C.D. Cal. 1967) (New York statute construed to be both trust statute and exemption 
law).

The issue of whether a spendthrift trust is exempt property can be important in at 
least two contexts. One arises when a creditor has a debt against which an exemption 
may not be asserted. See notes 457-501 infra and accompanying text. If the trust is 
exempt property and a creditor has a claim which is an exception to the exemption 

Less easily classified are other statutes which possess some of the 
characteristics of exemption laws. For example, spendthrift trust laws 
have some of the attributes of exemption laws. The draftsmen of the 
Second Restatement of Trusts indicate that beneficiaries’ equitable in
terests in spendthrift trusts which are recognized at common law are 
exempt,66 and one statute refers to the principal of spendthrift trusts 
and the income therefrom as exempt.66 However, for all the similarities, 
significant differences exist between the spendthrift trust rules and ex
emption laws, and the principal and income of a spendthrift trust gener
ally should not be considered exempt property.67
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A major distinction between exemption and spendthrift trust laws 
is that exemption laws create rights in debtors by their force alone 
while rights of beneficiaries under spendthrift trusts depend primarily 
on the intent of the settlor as manifested in the trust instrument.68 This 
variance reflects a difference in policy. The exemption laws reflect 
state concern for the debtor and his family. However, “[t]he reason 
why spendthrift trusts are permitted ... is that it is felt that it is not 
unreasonable for the settlor in creating a trust to protect the beneficiary 
against his own improvidence.” 69 The state is merely a passive party, 
deferring to the settlor’s wishes and permitting him to use the spend
thrift trust device to dispose of his property. Consequently, spendthrift 
trusts do not reflect a state policy of debtor protection.70

laws, the creditor would be allowed to reach the principal or income of the trust. 
See State v. Caldwell, 181 Tenn. 74, 78-79, 85-86, 178 S.W.2d 624, 626, 628-29 (1944) 
(court declined to base trust immunity from levy on exemption statute). The second 
situation arises when a trust instrument allows a beneficiary to alienate his interest but 
prevents the beneficiaries’ creditors from reaching it. Such trusts have been criticized. 
2 A. Scott, The Law of Trusts § 152.3, at 1153-54 (3d ed. 1967). Nevertheless, some 
states allow them. See Boston Safe Deposit & Trust Co. v. Luke, 220 Mass. 484, 485, 
108 N.E. 64, 64-65 (1915), aff'd sub nom. Eaton v. Boston Safe Deposit & Trust Co., 
240 U.S. 427 (1916). If the beneficiary of such a trust goes into bankruptcy, the trustee 
succeeds to the beneficiary’s interest in the trust. Bankruptcy Act §§ 70(a)(3), (5), 
11 U.S.C. § 110 (1970); see Eaton v. Boston Safe Deposit & Trust Co., 240 U.S. 427, 
429 (1916) (Court construed clause to restrict alienability). The beneficiary would 
then have to rely upon the exemption provision of the Bankruptcy Act to retain the 
property. Bankruptcy Act § 6, 11 U.S.C. § 24 (1970).

68 Sec State v. Caldwell, 181 Tenn. 74, 85-86, 178 S.W.2d 624, 628 (1944); 2 A. Scott, 
supra, note 67, § 152.4, at 1156-57.

69 See A. Scott, supra note 67, § 157, at 1206.
70 See J. Gray, Restraints on the Alienation of Property § 263, at 247 (2d ed. 

1895).
71 See In re Dolard, 275 F. Supp. 1001, 1005 (C.D. Cal. 1967).
72 Danning v. Lederer, 232 F.2d 610, 614 (7th Cir. 1956); Bankruptcy Act § 70(a)(5), 

11 U.S.C. § 110 (1970); see 2 A. Scott, supra note 67, § 152.2, at 1150; Restatement 
(Second) of Trusts, Explanatory Notes § 152, comment e at 313 (1959).

73 Restatement (Second) of Trusts, Explanatory Notes § 152, comment j at 315 

The differences between spendthrift trusts and exempt property tra
ditionally have been recognized—implicitly, at least—by the courts. In 
bankruptcy, spendthrift trusts have not been treated as exempt proper
ty.71 If the beneficiary retains his interest in the trust after bank
ruptcy, it is because his interest in the trust is not alienable and for this 
reason does not pass to the trustee.72 Furthermore, creditors can reach 
the income of a spendthrift trust after it has been paid to the bene
ficiary.73 In contrast, when a debtor receives payment of exempt money, 
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the exemption generally continues, and creditors cannot reach the 
money.74 In sum, despite formal similarities, laws regulating spendthrift 
trusts differ in theory and practical application from exemption laws.

(1959); accord, Minot v. Minot, 319 Mass. 253, 268, 66 N.E.2d 5, 14-15 (1946); 2 
A. Scott, supra note 67, § 152.5, at 1159.

74 See notes 341-355 infra and accompanying text.
75 For example, courts are divided on whether laws prohibiting garnishment of fed

eral and state governments create exemptions or merely protect the governmental body 
which distributes payments from the expenses of garnishments. Compare Erenerol v. 
McCarthy, 20 App. Div. 2d 798, 248 N.Y.S.2d 464, 466 (1964) (mem.) (seaman’s wages; 
no exemption) and Commonwealth v. Mooney, 172 Pa. Super. 30, 35, 92 A.2d 258, 
260 (1952) (police pension fund; no exemption) and Commonwealth v. Berfield, 160 
Pa. Super. 438, 442-43, 51 A.2d 523, 525 (1947) (railroad employees’ annuities; no exemp
tion) with Miller v. Superior Ct., 69 Cal. 2d 14, 16, 442 P.2d 663, 664, 69 Cal. Rptr. 
583, 584 (1968) (fireman’s pension exempt) and MacQuarrie v. Balch,---- Mass. —,
---- , 285 N.E.2d 103, 104 (1972) (aid to families with dependent children exempt). 
Many statutes indicate that an exemption is intended by providing that the payment 
cannot be reached by creditors whether paid or payable. See, e.g., Philpott v. Essex 
County Welfare Bd., 409 U.S. 413, 415-16 (1973) (social security); Ogle v. Heim, 69 
Cal. 2d 7, 8, 442 P.2d 659, 659-60, 69 Cal. Rptr. 579, 579-80 (1968) (public employees’ 
pensions).

76 £.g., In re Auge, 238 F. 621, 623-24 (D. Mont. 1916); Lapland v. Steams, 79 N.D. 
62, 75-76, 54 N.W.2d 748, 756 (1952); State v. Caldwell, 181 Tenn. 74, 85, 178 S.W.2d 
624, 628 (1944).

A variety of other laws place restrictions on creditors’ collection 
rights and raise the question whether they are intended to be exemption 
laws.75 To obviate the problems presented by these statutes, legislation 
should indicate clearly if an exemption is intended. In the absence of 
plain legislative intent, courts should be guided by the purposes of 
statutory restrictions on creditors’ collection rights and determine 
whether they correspond to the purposes of the exemption laws. In 
addition, although the laws’ forms cannot control the resolution of this 
issue, they may be of assistance in some instances.76

NATURE OF THE DEBTOR’S PROPERTY RIGHT

Exemption laws generally prevent creditors from interfering with 
debtors’ property interests in exempt assets. Debtors retain all rights of 
ownership of exempt property—their rights to possess, sell, encumber, 
and use the property. Granting debtors such unlimited control of ex
empt property may not be necessary to effectuate the purposes of the 
exemption laws. The laws could provide for the forced sale of the 
assets, subject to the debtors’ rights to possess and use the assets during 
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their lives or for such period of time as the fulfillment of the purposes 
of the exemption laws requires. When the debtors died or when the 
right to possession and use was no longer necessary to serve the purposes 
of the exemption laws, the purchaser of the property at the forced sale 
would have the right to use and possess the property. Prior to such 
time, only the purchaser could sell and encumber the remainder. This 
procedure would insure the protection of exemption laws and allow 
creditors to realize something from debtors’ assets. Such a system is not 
unknown in exemption laws. In a few states, the probate homestead laws 
provide that on the death of the head of a family the homestead is ex
empt from payment of the deceased’s debts during the widow’s life77 
or widowhood78 or during the children’s minority.79 Depending on the 
state, the homestead is sold at once, subject to the right of occupancy 
by the widow and children80 or sold after the widow’s and children’s 
rights cease.81

77 See Ala. Code tit. 7, § 7-661 (1958); N.Y. Civ. Prac. § 5206(c) (McKinney 1963).
78 See N.C. Const, art. X, § 2(3); Mich. Comp. Laws Ann. § 600.6023(c) (1968).
79 See N.Y. Civ. Prac. § 5206(c) (McKinney 1963); Ohio Rev. Code § 2329.75 (Page 

1954).
80 See Ky. Rev. Stat. § 427.070(1) (1970).
81 Ga. Code Ann. § 51-705 (1965); see Miller v. Marx, 55 Ala. 322, 342-43 (1876).
82 See notes 321-327 infra and accompanying text. The problems discussed in the 

following text are further complicated by the requirements that the debtor be the head 
of a family and use the homestead as the family’s residence. If the debtor’s status as a

For purposes of discussion of the feasibility and desirability of such 
a scheme for exempt property we shall consider three types of exempt 
property—tools, the homestead, and $20,000 of insurance proceeds which 
are exempt from the debts of both the deceased-insured and the bene
ficiary. As applied to tools, the scheme is clearly impracticable. No one 
would purchase tools subject to the debtor’s right to possess and use 
them since use would depreciate their value and since tools may 
be lost, destroyed, or sold to an innocent purchaser. Forced sale of 
homestead property subject to a debtor’s homestead estate presents 
similar, but lesser problems. The remainder interest would be a market
able asset. Recording laws conveniently would protect against sale to in
nocent purchasers. Traditional property rules could protect against 
waste by the debtor without substantially impairing the debtor’s right to 
use the homestead property. However, the purposes of the homestead 
laws would be frustrated. The homestead laws contemplate and pro
vide for debtors selling one homestead and using the proceeds to purchase 
another one.82 This substantial right would be lost or significantly im
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paired if a debtor only had a homestead life estate since it would be diffi
cult to sell this limited interest. Even if someone would purchase this 
limited interest, the proceeds of the sale generally would not be enough to 
enable a debtor to purchase a new homestead. Consequently, permitting 
forced sales of homestead property subject to the debtor’s right to use 
it would frustrate, if not destroy, the freedom envisaged by the home
stead exemption to change homes and move from one community to 
another.

The situation is further aggravated when the probate homestead, 
provided for by most jurisdictions, is considered. Where it exists, pur
chasers at a creditor’s sale would be buying a remainder which was 
subject to not only the debtor’s life, but to the debtor’s wife’s life and 
the attainment of majority by any of the debtor’s children. Moreover, 
some jurisdictions provide that the widow or children may take title in 
fee simple to the homestead on the death of the father, freed of his 
creditors’ claims;83 this is plainly incompatible with a procedure which 
would allow for the sale of the remainder. Consequently, preservation 
of both the debtor’s rights to move freely from one homestead to another 
and the concept of the probate homestead must be matched against the 
value of allowing creditors to force the sale of the homestead property 
subject to the debtor’s right to use and possess the property. Arguably, 
this value to creditors is not sufficient to warrant such forced sales. The 
basic reason is that forced sales of remainder interests, even though 
vested, generally involve losses to the owner which are not compen
sated for in the sales price.84 A purchaser presently must pay for an 
asset which he may not enjoy until the debtor’s homestead estate ex

head of the family is terminated or if the debtor does not purchase a new residence, 
his right to the homestead exemption terminates. The purchaser of the remainder 
would have the right to take possession. These further uncertainties make the home
stead estate which the debtor would own after forced sale of the remainder even more 
tenuous than a life estate.

8sE.g., Ala. Code tit. 7, § 663 (I960); S.C. Code 34-11, 34-12 (1962); Vt. Stat. 
Ann. tit. 27, § 105 (1967).

84 See L. Simes & A. Smith, The Law of Future Interests § 1923, at 210 (2d ed. 
1956); Restatement Law of Prop. § 166, Comment c (1936).

The Estate Tax Regulations demonstrate this point. See Treas. Reg. § 20-2031-10(d), 
(f) (1972). For example, a male who inherits a remainder which is subject to a life 
estate in favor of a person who is 33 is charged with only about 15 percent of the 
property’s present value; even if the life tenant is 60, the remainderman is charged 
with only 45 percent of the present value. Id. It should be noted that it is in the 
Internal Revenue Service’s interest that these percentages be even lower.
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pires. This involves foregoing use of the purchase money, risk regarding 
the life expectancy of the debtor, the purchase of an asset that is not 
readily marketable, and the possibility that the value of the property 
will depreciate or not increase at the same pace as other assets. More
over, although property law theoretically will protect the purchaser’s 
rights as remainderman against waste by the debtor, actual protection 
may involve litigation; and given that the possessor is a debtor whose 
only assets are exempt property, the relief granted by a court might be 
practically worthless. Because of the undesirability of the purchase, the 
proceeds from which creditors can satisfy their debts are low, and the 
debtor, who might have worked himself out of debt and paid the cred
itors, is denied a fee interest in his property in return for a cancellation 
of debt which is disproportionately small compared to the value lost.85 
Thus, the exemption laws’ present policy of allowing debtors to move 
from one homestead to another and the protection of debtors’ families 
after the debtors’ deaths would be sacrificed for a relatively small 
benefit to creditors. Furthermore, the loss of the debtor’s fee interest 
in the property would not be compensated by the cancellation of part 
of his debt to his creditors. The present policy of exempting debtors’ 
fee simple interests in homestead property therefore seems preferable 
to a procedure which would allow creditors to sell the property sub
ject to the debtors’ homestead estates.

When a beneficiary receives proceeds from an insurance policy, it 
would be possible to allow his or the insured’s creditors to force forma
tion of an express trust with the proceeds and seek the appointment of 
a trustee to administer the fund. The beneficiary would be granted a 
life estate in the trust, and the remainder interest could be sold. This 
procedure, however, would be subject to some of the same criticisms 
as the forced sale of the homestead since once again a remainder interest 
is being sold. Although appointment of a responsible trustee would 
eliminate the problems of waste, similar factors are present which would 
make a purchaser bid low, resulting in a loss to the beneficiary-debtor. 
Moreover, such a procedure may be incompatible with some of the 
purposes of the insurance exemption. First, the above procedure insures 
support income for the beneficiary. However, although this may be 
the most desirable use of the proceeds from a policy point of view, 
it is not clear the purpose of the insurance exemption is so circumscribed. 
The exemption probably also contemplates use of the proceeds for

85 Cf. Halbach, supra note 48, at 232.
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purchasing a home, covering medical expenses, meeting other emergen
cies, paying educational expenses of children of the beneficiary, and 
meeting other such nonsupport expenses. Second, the exemption’s pur
pose might not be restricted to protecting only the beneficiary. Typ
ically, an insured will provide that the wife is the beneficiary with the 
hope that the wife will use the proceeds for herself and her children; 
and to the extent that the proceeds remain on the wife’s death or that 
they were responsible for allowing for the family’s support without 
using other assets, the insured might hope that the children will benefit 
from the proceeds after the wife’s death. Since the purposes of exemp
tion laws dearly extend to protecting children of debtors and since it is 
reasonable for an insured to name only his wife as beneficiary, allowing 
creditors to sell a remainder interest in a trust composed of insurance 
proceeds is incompatible with the purposes of the exemption. Again, 
as with the homestead, the alternative procedure of allowing creditors 
to sell the remainder interest in a trust composed of insurance proceeds 
is not warranted. The sacrifices of the purposes of the exemption laws 
and the losses to the debtors are not offset by the benefit to creditors.

In summary, although an exemption system conceivably could allow 
creditors to sell exempt property subject to the debtors’ rights to use the 
assets, the system is undesirable. Regarding personal goods, the pro
cedure is impracticable. With more substantial assets whose capital 
value can be preserved, the forced sale of the remainder often would 
be incompatible with the purposes of the exemption laws. The sale 
might circumscribe the use of the property to such an extent that the 
contemplated uses are impossible. In addition, the sale might directly 
offend the purposes because the exemption extends use of, benefit of, 
or title to the property to someone other than the debtor after the debtor 
dies. Besides conflicting with the purposes of the exemption laws, the 
forced sale of the remainder would involve a loss to debtors which is 
disproportionately large when compared to the amount by which their 
debts are reduced. If the debtors became rehabilitated as the exemption 
laws contemplate, they would lose their ownership rights in the assets. 
Finally, the benefit to creditors of such a procedure is small in com
parison to the purposes of the exemption laws which would have to be 
sacrificed and the loss to the debtor due to the sale.
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EXEMPT PROPERTY

The amounts and types of exemptions vary greatly among the states. 
Notwithstanding this variety, many items of exempt property are com
mon to most states. The following discussions emphasize the most com
mon and significant types of exempt property.

Although many exempt items are clearly basic needs for most families 
and consequently conform to the purposes of the exemption laws, many 
provisions regarding items of exempt property are subject to criticism. 
Some items are arguably luxuries or unnecessary considering reasonable 
needs. On the other hand, many items of property which are in fact 
needed are not included in some state exemption laws. Frequently such 
omissions are attributable to legislatures’ failures to keep their exemp
tion laws contemporary.

Even statutes that provide exemptions of items which are clearly 
within individual and family needs often are criticized because the 
quantity or value of the property is either too great or too little. In 
many instances, statutes provide values which are too low because the 
statutes have been ignored for years by legislatures and inflation has 
rendered the stated values unrealistic. Although this problem could be 
overcome by use of an escalation clause keyed to a consumer price 
index,86 this simple device for overcoming inflationary effects has not 
been adopted by any state legislature.

86 See UCCC § 1.106 (rev. draft 1969); Comment, The Nature of the Homestead 
Right and Its Termination, 26 Calif. L. Rev. 466, 471-72 (1938).

87 See Note, supra note 4, at 1469 n. 76.
88 E.g., Fla. Const, art. 10, § 4(b); Tex. Const, art. 16, § 52; Cal. Prob. Code Ann. 

§ 660 (West. Supp. 1973); Colo. Rev. Stat. Ann. § 77-3-4 (1963); Iowa Code Ann.
561.11, 561.12 (1950); Kan. Stat. Ann. § 59-401 (1964); Mo. Ann. Stat. § 474.250 

(Supp. 1972); Neb. Rev. Stat. § 40-117 (1968); Okla. Stat. Ann. tit. 58, § 311 (1965); 
S.D. Compiled Laws Ann. § 43-31-13 (1967).

89 E.g., N.C. Const, art. X, § 2(2); Ga. Code Ann. § 51-705 (1965); Ky. Rev. Stat. 
§ 427.070(1) (1970); Me. Rev. Stat. Ann. tit. 14, § 4554 (1964); Mass. Gen. Laws 
Ann. ch. 188, § 4 (1958); Mich. Comp. Laws Ann. § 600.6023 (a) (10) (1968); Ohio 
Rev. Code Ann. § 2329.75 (Page 1954). See also S.C. Code Ann. § 34-11 (1962) (all 
children).

The Homestead Exemption

All but six jurisdictions provide a homestead exemption.87 Designed 
to safeguard the home for the debtor and his family, this exemption 
represents one of the most significant rights of debtors. Many states 
provide for the continued use of the homestead by a deceased debtor’s 
spouse88 and minor children,89 undisturbed by creditors of the deceased.
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Although some statutes and constitutions may include additional prop
erty under the homestead exemption, use of the term “homestead” in 
this section will be limited to mean the home.90

90 Cf. notes 304-305 infra and accompanying text.
91 Me. Rev. Stat. Ann. tit. 14, § 4551 (1964); Wash. Rev. Code Ann. § 6.12.010 

(1963); see In re Bell, 181 F. Supp. 387 (D. Ore. 1960) (houseboat not a homestead 
because not a parcel of land).

92E.g., Ala. Const, art. 10, § 205; Ohio Rev. Code Ann. § 2319.74 (Page 1954); Ore. 
Rev. Stat. § 23.240(1) (Supp. 1971).

93 Sec notes 145-152 infra and accompanying text.
94 III. Ann. Stat. ch. 3, § 234 (Smith-Hurd Supp. 1973); see United States v. Hersh

berger, 475 F.2d 677, 682 (10th Cir. 1973); In re Hendricks, 300 F. Supp. 774, 777 (S.D. 
Ill. 1969); Strangman v. Duke, 140 Cal. App. 2d 185, 188, 295 P.2d 12, 15-16 (Dist. Ct. 
App. 1956); Wall v. Duggan, 76 Mont. 239, 242-43, 245 P. 953, 954 (1926); New Mar
tinsville Grocery Co. v. Hannibal Store Co., 65 Ohio App. 50, 52, 29 N.E.2d 226, 227 
(1940).

95E.g., Ala. Code tit. 7, § 625 (1958); III. Ann. Stat. ch. 52, § 1 (Smith-Hurd Supp. 
1973); Ohio Rev. Code Ann. § 2329.74 (Page 1954); see Bank of Columbia v. Gibbes, 54 
S.C. 579, 580-81 32 S.E. 690, 691 (1899).

96E.g., Cal. Civ. Code Ann. §§ 1237-38 (West Supp. 1973); Fla. State Ann. § 
222.05 (1961); III. Ann. Stat. ch. 52, § 1 (Smith-Hurd Supp. 1973); Mich. Comp. 
Laws. Ann. § 559.19 (1967); N.M. Stat. Ann. § 24-6-1 (Supp. 1973); S.C. Code Ann. 
§ 34-1 (1962); Tenn. Code Ann. § 26-304 (1955).

97 See Cross v. Fruehauf Trailer Co., 354 Mich. 455, 462-63, 93 N.W.2d 233, 236-37 
(1958); Qualley v. Zimmerman, 231 Wis. 341, 346, 285 N.W. 735, 737 (1939). Contra, 
Danzer v. Pendergast, 267 Minn. 212, 216, 218, 126 N.W.2d 440, 443, 444 (1964).

98 Cal. Civ. Code Ann. §§ 1237-36 (West Supp. 1973); Mich. Comp. Laws Ann. 
§ 559.19 (1967); cf. Fla. Stat. § 22.05 (1961); Nev. Rev. Stat. § 21.090(1) (p) (1965); 
Ohio Rev. Code Ann. § 2329.74 (Page 1954).

99 Weiss v. Stone, 220 So. 2d 403, 404-05 (Fla. Dist. Ct. App. 1969) (by implication); 
State ex rel. Van Dorcn v. Superior Ct., 179 Wash. 241, 243, 37 P.2d 215, 215-16 (1934).

100 Cal. Civ. Pro. Code Ann. § 690.3 (West Supp. 1973); Colo. Rev. Stat. Ann. 
§ 72-2-2(1) (p) (1963); Kan. Stat. Ann. § 59-401 (1964); Minn. Stat. Ann. § 550.37

THE PROPERTY INTEREST PROTECTED

The homestead exemption extends to real estate91 owned92 and oc
cupied93 by the debtor. Both undivided interests in the whole estate and 
the undivided fractional interests of joint tenants and tenants in com
mon are protected.94 Although the exemption generally encompasses 
less than fee simple interests, such as life estates95 and leaseholds,96 courts 
normally will not extend the exemption to remainder interests.97 A few 
legislatures98 and some courts99 have recognized changes in living pat
terns and accord exemptions to condominiums or apartments in coop
eratively owned residences. In addition, a few legislatures have ac
corded an exemption to mobile homes.100 The right to declare an ex-



emption in cooperatively owned property and mobile homes is un
certain in other jurisdictions, since homestead laws in these states refer

these new types of homes. However, these statutes and constitutions 
should be interpreted to include mobile homes and apartments in coop
eratively owned property. These new homes serve the same purposes as 
exempt homestead property; furthermore, it is not presumptuous to as
sume that the legislatures and people who decades ago enacted the 
homestead laws and constitutional homestead provisions would have in
cluded these new homes in the exemption laws.101 102 103 104

(12) (Supp. 1973); Ore. Rev. Stat. § 23.164(1) (Supp. 1971); Wyo. Stat. Ann. § 
1-501 (Supp. 1973); see In re Bell, 181 F. Supp. 387 (D. Ore. 1960) (houseboat exempt 
as mobile home).

101 E.g., N.Y. Civ. Prac. Law § 5206(a) (McKinney Supp. 1973); Utah Code Ann. 
§ 28-1-1 (1969); Wash. Rev. Code Ann. § 6.12.050 (1963).

102 Tex. Const, art. 16, § 51.
103 Tenn. Code Ann. § 26-301 (1955).
104 Courts have shown a tendency to interpret the homestead exemption statutes 

liberally. See Thorsby v. Babcock, 36 Cal. 2d 202, 205-06, 222 P.2d 863, 866 (1950)
(exemption for proceeds of homestead sale extended beyond statutory six months 
where funds had been tied up in litigation through no fault of debtor); Denzer v. 
Prendergast, 267 Minn. 212, 126 N.W.2d 440 (1964) (homestead exemption for property 
where debtor had fee simple remainder interest and was in possession).

106 See note 94 supra.
io? A cooperative apartment differs from a condominium in significant ownership 

aspects. While the condominium owner has a tenancy in common with regards the 
real estate and a fee simple interest in his apartment, the cooperative apartment owner 
most often owns stock in a corporation which holds title to the land. The cooperative 
owner then also has a long term proprietary lease which entitles him to occupy the 
apartment. N. Penney & R. Broude, Land Financing 113-38 (1970). The condominium, 
more closely resembling traditional real estate ownership than the cooperative, is 
arguably less in need of new exemptive legislation than the cooperative.

Moreover, condominiums involve, in addition to fee simple owner
ship of the apartment area, a tenancy in common with respect to the 
real estate,105 and the statutes and courts recognize these interests as 
being protected by existing exemption laws.106 Although the courts 
would be warranted in applying existing homestead laws to coopera
tively owned property107 and mobile homes, it would be preferable if 
legislatures would place these new forms of home ownership on a par 
with the more traditional forms of homestead property, thereby up
dating the law to reflect changing housing patterns.

105 1 P. Rohan & M. Reskin, Condominium Law and Practice §§ 1.01-.02, at 1-1 to 
1-13 (1972).
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LIMITS ON THE EXEMPTION

States circumscribe the homestead exemption by use of area limita
tions, dollar value limitations, and combinations of both. A survey of 
these limitations reveals injustices for creditors and debtors alike.

Area limitation statutes allow the debtor a certain quantity of land 
which his creditors cannot reach. For example, in Florida, debtors 
living in rural or urban areas are respectively guaranteed exemptions of 
160 acres and one-half acre of land.108 Most states which have home
stead exemptions have adopted a dollar value limitation which affords 
a debtor an exemption to the extent of his property interest to a cer
tain dollar value. The dollar value limitations vary widely among the 
states, ranging as high as $40,000109 and as low as $700.110 In most states 
the values are unrealistically low considering the costs of lots and homes 
today. In more than half of the states granting homestead exemptions, 
the dollar limitation is $5,000 or lower.111 The dollar value of property 
generally is measured by the debtor’s equity, not the fair market value 
of the property; the amounts of liens, mortgages, and other encum
brances are subtracted from the fair market value to determine the value 
for purposes of the exemption statutes.112 Except for a few states which 
allow the valuation to be determined at the date the debtor declares 
his exemption,113 the value is determined when a creditor attempts to 

108Fla. Const, art. 10, § 4(a)(1); see Okla. Const, art. 12, § 1 (160 rural acres; one 
urban acre); Iowa Code Ann. § 561.2 (1950) (no more than 40 rural acres; one-half 
urban acre); N.D. Cent. Code § 47-18-01 (Supp. 1973) (160 rural acres; two urban 
acres).

109 N.D. Cent. Code § 47-18-01 (Supp. 1973).
no Ind. Code § 34-2-28-1 (1973).
111 E.g.y La. Const, art. XI, § 1 ($4,000); Ala. Code tit. 7, § 625 (1960) ($2,000); 

Neb. Rev. Stat. § 40-101 (1968) ($2,000); N.Y. Civ. Prac. Law § 5206(a) (McKinney 
Supp. 1973) ($2,000); Ohio Rev. Code Ann. § 2329.73 (Page 1954) ($1,000); Tenn. 
Code Ann. § 26-301 (1955) ($1,000); Utah Code Ann. § 28-1-1 (1969) ($4,000); Wyo. 
Stat. Ann. § 1-498 (1959) ($4,000).

112 Ariz. Rev. Stat. Ann. § 33-1105 (C) (Supp. 1972); Cal. Civ. Code § 1260(1) (West 
Supp- 1973); see Garrison v. Seiber, 513 P.2d 1180, 1182 (Ore. 1973); Idaho Code § 55- 
1201 (Supp. 1973); Miss. Code Ann. § 85-3-21 (1972); Wash. Rev. Code § 6.16.020 
(Supp- 1972).

113 Tex. Const, art. 16, § 51; Va. Code Ann. § 34-18 (1970); W. Va. Code Ann. 
§ 38-9-4 (1966).
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force the sale of the homestead.114 In states with both area and dollar 
value limitations,115 the homestead must meet both criteria.

114 See, e.g., Ala. Code tit. 7, § 652 (1960); Cal. Civ. Code §§ 1245-46 (West 1954); 
Mass. Gen. Laws Ann. ch. 236, § 18 (Supp. 1973); N.Y. Civ. Prac. Law § 5206(f) 
(McKinney Supp. 1973).

115E.g., Mich. Stat. Ann. § 600.6023(a)(8) (1968); Miss. Code Ann. § 85-3-21
(1970); Mo. Rev. Stat. § 513.475(1) (1952).

H6 E.g., Fla. Stat. §§ 222.02.06 (1961); Minn. Stat. Ann. § 510.08 (1947); Tex. 
Rev. Civ. Stat. Ann. art. 3856 (1966).

117 See Iowa Code Ann. § 561.8 (Supp. 1971); Mich. Stat. Ann. 600.6025-.6027
(1968); Wash. Rev. Code Ann. 6.12.140-.260 (1963).

ns Mass. Gen. Laws Ann. ch. 236, § 18 (Supp. 1973); Wash. Rev. Code Ann. 
§ 6.12.220 (1963).

119E.g., Cal. Civ. Code §§ 1245-53 (West 1954); Ga. Code Ann. § 51-501 (1965); 
III. Ann. Stat. ch. 52, § 8 (1967); Ore. Rev. Stat. § 23.270(1) (1971); Vt. Stat. Ann. 
tit. 27, § 102 (1972); Wis. Stat. Ann. § 272.21 (2) (1958).

120Cal. Civ. Code § 1254 (West 1954); Ky. Rev. Stat. Ann. § 427.090 (1972); Neb. 
Rev. Stat. § 40-111 (1968).

121 E.g., Cal. Civ. Code §§ 1255-57 (West 1954); Ky. Rev. Stat. Ann. § 427.090 
(1972); Neb. Rev. Stat. § 40-112 (1968); Wis. Stat. Ann. §§ 272.21(2), (5) (Supp. 
1973). In a few jurisdictions, the debtor has the opportunity, in lieu of forced sale, 
to pay the creditor the difference between the appraised value of the homestead prop
erty and the dollar value limitation. Mich. Comp. Laws Ann. § 600.6027 (1968); S.C~ 
Code Ann. § 34-6 (1962); S.D. Compiled Laws Ann. § 21-19-29 (1967).

122 See notes 330-335 infra and accompanying text.
123 Cal. Civ. Code § 1260 (West Supp. 1973) (exemption gradually raised from 

$5,000 in 1945 to $20,000 in 1970); Mass. Gen. Laws Ann. ch. 188, § 1 (Supp. 1973) 
(exemption raised from $800 in 1939 to $10,000 in 1970).

If a debtor’s homestead is on land which exceeds the area limitation, 
a creditor may force the sale of the excess of the land over the statutory 
area limitation.116 If the homestead exceeds the dollar value limitation, 
states apply various rules and follow diverse, often very complicated, 
procedures.117 The general scheme allows a creditor to force a sale of 
a part of the land. The unsold property must include the residence,118 
and be within the dollar value limitation.119 If the residence cannot be 
set off from the rest of the property in such a way that its value will be 
within the statutory limit, the entire property is sold.120 The debtor 
first is given the amount of the exemption.121 The creditor then is paid 
to the extent of his claim, and the money paid to the debtor remains 
exempt for a period of time while he seeks a new homestead.122

The limitations of most states may be criticized as either too generous 
or too niggardly. Since the low dollar values set by some states are 
unrealistic with respect to today’s market, the statutes do not achieve 
their purpose—enabling debtors and their families to keep their homes. 
With few exceptions,123 legislatures have failed to keep their home
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stead exemption laws current. This inaction, while possibly deliberate 
and reflecting a determination that these laws are no longer necessary 
or desirable, nevertheless is a hardship on those who finally rely on the 
laws.

In contrast to the laws which set unrealistically low dollar value limi
tations, some states grant excessive exemptions. It is debatable whether 
a $40,000124 or even $20,000125 value limit is too large considering other 
exemptions and legitimate countervailing interests of creditors. How
ever, exemptions of one-half acre126 and one-quarter acre127 128 of urban 
property, without a value limitation, cannot be defended. For example, 
the recent case of O’Brien v. Johnson™ illustrates both the extreme in
justices which homestead exemption laws can cause and the legislative 
indifference to those laws. Mrs. Johnson recovered a $96,000 judgment 
for personal injuries against the O’Briens. While the judgment was being 
appealed, the O’Briens moved into an apartment on a $100,000 piece 
of property which they owned and which met the statutory limitation 
of one-third of an acre. They sold a $13,000 home which they had 
been occupying as their homestead. The $100,000 piece of property 
consisted of stores and apartments and yielded a gross income of $1,600 
a month. The Minnesota Supreme Court felt “reluctantly compelled” 
to apply the one-third acre exemption statute,129 and held that the 
O’Briens’ $100,000 piece of property was exempt.130 The property’s 
$1,600 monthly income also was exempt. Finally, because Minnesota’s 
law exempts proceeds from the sale of a homestead for one year with
out requiring that the proceeds be used for the purchase of another home, 
the court held that the $13,000 also was exempt. The court “deplored 
the injustices” of the statutory exemptions and described them as “a 
vehicle for fraud and rank injustice.” 131 The court called upon the 
legislature to place a monetary limit on the exemption. In 1969 the 

124 N.D. Cent. Code § 47-18-01 (Supp. 1973).
125 Cal. Civ. Code § 1260 (West Supp. 1973).
126 Iowa Code Ann. § 561.2 (1950) (one-half acre within city; 40 acres outside city); 

MinN. Stat. Ann. § 510.02 (Supp. 1973) (one-half acre within city; 80 acres outside 
city)-

127 Ark. Const, art. 9, 4-5 (one-quarter acre within city; 80 acres outside city);
Okla- Const, art. 12, § 1 (one-quarter acre within city; 160 acres outside city).

128 275 Minn. 305, 148 N.W.2d 357 (1967).
129 Minn. Stat. Ann. §§ 51O.O1-.O2 (1947), as amended, (Supp. 1973).
130 275 Minn, at 309-11, 148 N.W.2d at 360-61.
131 Id. at 311, 148 N.W.2d at 361.
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legislature did indeed amend the law. It increased the one-third acre 
limitation to one-half acre!132 Certainly the interests of creditors are 
not so slight as to justify such results.

132 Minn. Stat. Ann. § 510.02 (Supp. 1973), amending id. § 510.02 (1947).
133 See notes 110-111 supra, 155-156 infra and accompanying text.
134 E.g., Ala. Code tit. 7, § 639 (1960); Fla. Stat. Ann. § 222.02 (1961); Miss. Code 

Ann. § 85-3-33 (Supp. 1973); Ore. Rev. Stat. § 23.270(2) (1971); Utah Code Ann. 
§ 28-1-10 (1969).

135 E.g.. Ariz. Rev. Stat. Ann. § 33-1103 (A) (Supp. 1970); Neb. Rev. Stat. § 40-105 
(1968); N.C. Gen. Stat. § 1-386 (1969); N.D. Cent. Code Ann. § 47-18-17 (1960).

136 E.g., Fla. Stat. § 222.02 (1961); Kan. Civ. Pro. Stat. Ann. § 60-2302 (1967); 
Utah Code Ann. § 28-1-10 (1969); cf. Neb. Rev. Stat. § 40-105 (1968) (debtor may 
obtain declaratory judgment validating exemption prior to sale); N.H. Rev. Stat. Ann. 
§ 480:8-a (1968) (declaratory judgment authorized).

137 See Ky. Rev. Stat. Ann. § 427.060 (1972); Mo. Ann. Stat. § 513.510 (1952); Vt. 
Stat. Ann. tit. 27, § 107 (1967).

138 Me. Rev. Stat. Ann. tit. 14, § 4552(1) (Supp. 1973); N.Y. Civ. Prac. Law 
§ 5206(a) (McKinney Supp. 1973); W. Va. Code Ann. § 38-9-3 (1966); see Finn v. 
Gilbert, 307 F.2d 380, 385 nn.8-9 (9th Cir. 1962).

139 Cal. Civ. Code § 1241 (West Supp. 1973); Idaho Code § 55-1005 (1948); Mass. 
Gen. Laws Ann. ch. 188, § 5 (1958).

140 43 U.S.C. § 175 (1970).

Obviously, some dollar value limitation on the homestead exemption 
is necessary. However, most states’ limitations are so low that the pur
pose of the laws is defeated.133 Legislatures should reevaluate these laws, 
and if the laws are socially desirable today, limitations should be ad
justed to reflect today’s housing values. Otherwise, the laws should be 
repealed.

DEBTS AGAINST WHICH THE HOMESTEAD IS PROTECTED

Exemption laws differ with respect to when a debtor must establish 
his homestead in relation to when the debt asserted against it arose. 
Most states grant the exemption regardless of when the homestead was 
acquired134 or declared.135 In these jurisdictions the debtor generally 
may protect his exemption merely by asserting it after the sheriff levies 
on the land or before the property is sold.136 However, a number of 
states provide that the homestead is not exempt from debts incurred 
before it was acquired,137 or from debts incurred before it was declared 
formally,138 or from judgments which were liens on the property before 
the homestead was declared.139 In these states, a creditor may hold the 
entire homestead interest for satisfaction of his claim if the claim arose 
or was reduced to judgment before the debtor acquired or declared his 
homestead. In sharp contrast, the federal homestead law140 exempts debts 
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incurred prior to the issuance of a homestead patent.141 This variance 
stems from the different purposes behind the state and federal laws. 
Exemption from existing creditors’ claims helps accomplish the federal 
law’s goal of encouraging settlement and use of western lands.142 On 
the other hand, state laws which exempt a homestead only from debts 
incurred after the homestead is acquired or declared are designed to 
accommodate the public policy of protecting debtors’ families while 
honoring the rights of pre-homestead creditors. A majority of states 
apply the exemption regardless of when the debt was incurred, indicating 
presumably a stronger policy in favor of protecting debtors’ families. 
Furthermore, these states presume that creditors know about exemp
tions and deal with the public with knowledge of the risk that exemp
tions may prevent collection of some debts.143

141see Ruddy v. Rossi, 248 U.S. 104, 105-07 (1918); Mealy v. Martin, 468 P.2d 
965, 966-67 (Alas. 1970); Craig Lumber Co. v. Ramey, 108 Colo. 516, 518-19, 119 P.2d 
608, 610 (1941).

142 See Ruddy v. Rossi, 248 U.S. 104, 105 (1918); notes 20-21 supra and accompanying 
text.

143 See Williams v. Johnson, 230 N.C. 338, 344, 53 S.E.2d 277, 281 (1949). See also 
Hunter v. Griffith, 12 Okla. 436, 441-42, 72 P. 361, 362 (1903).

144 See notes 380-413 infra and accompanying text.
145 E.g., Ark. Const, art. 9, 4, 5; Kan. Const, art. 15, § 9; Cal. Civ. Code § 1237

(West Supp. 1973); Colo. Rev. Stat. Ann. § 77-3-3 (1964); Mass. Gen. Laws Ann. 
ch. 188, § 1 (Supp. 1973); N.Y. Civ. Prac. Law § 5206(a) (McKinney Supp. 1973); 
Wis. Stat. Ann. § 272.20(1) (Supp. 1973).

146 Cal. Civ. Pro. Code § 690.3 (West Supp. 1973); Colo. Rev. Stat. Ann. § 77-2- 
2(1) (p) (1964); Minn. Stat. Ann. § 550.37(12) (Supp. 1973); see Ore. Rev. Stat. 
§ 23.164(1) (1971) (mobile home exempt if no other homestead exemption is claimed).

147 Haight v. Reynolds, 257 Mich. 11, 14, 239 N.W. 880, 881 (1932) (present resi
dence unnecessary if debtor intends to occupy homestead as residence in future);

REQUIREMENTS FOR THE HOMESTEAD EXEMPTION

Most state homestead statutes require the debtor to be the head of a 
family and the homestead to be used as the family residence. The re
quirement that the debtor be the head of a family is treated as a general 
requirement of exemptions later in this article.144

Consistent with the goal of protecting the debtor and his family, most 
homestead statutes require that the homestead be the debtor’s resi
dence.145 A similar requirement is imposed by states which exempt 
mobile homes.146 Some states also allow an exemption to be claimed on 
real property owned by the debtor and held for the purpose of occupy
ing it as a homestead in the near future.147
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Once a homestead has been established, the exemption is not lost if 
the debtor ceases temporarily to occupy his residence.148 Some western 
states allow the exemption to continue without residency until a declara
tion of abandonment is made or recorded, or the property is sold.149 
In general, courts are reluctant to find an abandonment of a homestead 
2nd require the creditor to prove, usually by clear evidence, that the 
debtor has left the homestead intending not to return.150 A few states 
exempt a debtor’s realty without requiring that the property be used 
as the debtor’s home.151 Some states also extend the exemption to com
mercial real estate if it is a portion of the homestead on which the debtor 
and his family live.152

Brodsky v. Maloney, 78 S.D. 605, 609, 105 N.W.2d 911, 913 (1961) (homestead exemp
tion may defeat mechanics’ lien on uncompleted residence); see Wash. Rev. Code 
Ann. 6.12.010, 6.12.050 (Supp. 1972).

148 Tex. Const, art. 16, § 51; Ariz. Rev. Stat. Ann. § 33-1104(A) (1956); Ore. Rev. 
Stat. § 23.240(1) (a) (1971); Wis. Stat. Ann. § 272.20(1) (Supp. 1973).

149 Apiz. Rev. Stat. Ann. § 33-1104(A) (1956); Cal. Civ. Code § 1243 (West Supp. 
1973); Idaho Code § 55-1007 (1957); Mont. Rev. Codes Ann. § 33-107 (1961); Nev. 
Rev. Stat. § 115.040(3) (1965); Wash. Rev. Code Ann. § 6.12.130 (1963). See also 
Minn. Stat. Ann. § 510.07 (1947) (cessation of occupancy for six months creates pre
sumption of abandonment).

iso Giblin v. Beeler, 396 F.2d 584, 590 (10th Cir. 1968) (“clear and positive” evidence 
required); Bellport v. Harder, 196 Kan. 294, 298, 411 P.2d 725, 729 (1966) (“clear and 
convincing” evidence required); West v. Austin Nat’l Bank, 427 S.W.2d 906, 912 (Tex. 
Civ. App. 1968) (“undeniably clear” evidence required).

151 Tex. Const, art. 16, § 51; Ariz. Rev. Stat. Ann. § 33-1101 (Supp. 1972); S.D. 
Compiled Laws Ann. § 43-31-8 (1967); Tenn. Code Ann. § 26-301 (1955).

152 E.g., Ark. Const, art. 9, 4-5, construed in Bank of Sun Prarie v. Hovig, 218
F. Supp. 769, 783-84 (W.D. Ark. 1963) (homestead not lost if partly used for business 
purposes); Iowa Code Ann. § 561.3 (1950); Minn. Stat. Ann. 510.01-.02 (Supp. 
1973), construed in O’Brien v. Johnson, 275 Minn. 305, 148 N.W.2d 357 (1967); see 
notes 128-132 supra and accompanying text.

153 In 1860, 14 out of 15 dwellings in the United States were occupied by single 
families. C. Wright, supra note 17, at 1023.

154 In 1970, 37.1 percent of all families made their homes in rented units. 1972 
Statistical Abstract of the United States 684. The change from home ownership 

DESIRABILITY OF THE HOMESTEAD EXEMPTION TODAY

The homestead exemption is now unnecessary and undesirable. The 
exemption is unnecessary because living in rental units presents a rea
sonable alternative to home ownership. When the homestead exemption 
laws were enacted in the late nineteenth century, home ownership was 
the norm and rental of apartments atypical.153 Today, however, fami
lies commonly and conveniently make their homes in rented houses or 
apartments.154
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The homestead exemption is undesirable as a matter of policy since 
it removes substantial assets from creditors without commensurate bene
fits to society from home ownership by debtors. In many jurisdictions 
the value limitation placed on the debtor’s equity in his homestead is 
so low that the exemption does not permit him and his family to main
tain their home. Since the debtor’s equity in the home exceeds the 
value of the exemption, creditors may force the sale of the home; the 
debtor is paid in cash the dollar amount of the exemption, and the 
creditor is paid the remainder, not to exceed the amount of the debt 
owed. The money paid the debtor usually is exempt for six months 
or a year.155 The purpose of granting an exemption of the cash in the 
debtor’s hands is to allow him to reinvest it in a new homestead. How
ever, the amount of cash is usually so small that no new homestead can 
be purchased.156 Consequently, during the six months or one year that 
the debtor holds the cash, his creditors cannot reach the cash, and the 
debtor cannot purchase a home. The debtor might spend the money 
during the time, and his creditors might be denied this asset for collec
tion. Whether or not the debtor has the money at the end of the six 
months or year, the policies of the state are frustrated: the debtor has 
no home and the creditors’ rights to collect are delayed for a significant 
time or lost altogether.

to apartment rental resulted from the relocation of population from rural to urban 
areas. See id. at 24; C. Wright, supra note 17, at 1023, 1039-40. When the homestead 
exemption laws were enacted, most families relied on farming for their livelihood and 
agriculture clearly represented the nation’s most important industry, both economically 
and socially. Id. at 235, 270, 379. Most farmers owned their own land, and it was 
considered desirable to give them the security offered by the homestead laws during 
times of national economic chaos. Id. at 362; see notes 16-18 supra and accompanying 
text. This policy also helped to ensure that food would be produced and available 
to the nation. Further, when the exemption laws were enacted, farmers controlled 
state legislatures and were in a position to protect themselves from generally urban 
creditors. Finally, to some extent, too, the homestead laws attracted settlers through 
their assurance of a home which would be free from the reach of creditors. See notes 
20-22 supra and accompanying text.

155 See notes 334-335 infra and accompanying text.
156 The amount exempted refers to the debtor’s equity in the homestead. Thus if 

the exemption value is $3,000, the debtor could buy a $15,000 home with $3,000 down 
and a mortgage of $12,000. However, since the debtor is in poor financial condition, 
it is doubtful whether he could qualify for so large a mortgage; even though the 
debtor-mortgagor could not claim exemptions on the purchased home against the 
mortgagee, most lending institutions would not assume the risks and problems inherent 
in a loan to such a debtor.
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Setting the values of homestead exemptions at realistic levels unfairly 
compromises the rights of creditors. To remove $10,000 to $40,000 
from the reach of judgment creditors when debtors and their families 
easily can establish homes in rental units defers too greatly to the in
terests of debtors. Nor is home ownership essential to family protection 
or debtor rehabilitation. Even the $5,000 exemption recently recom
mended by both the National Commission on Consumer Finance157 and 
the Commission on the Bankruptcy Laws158 is undesirable, since the 
amount thus denied creditors is great.

157 Consumer Credit in the United States 38 (1972).
158 Bankruptcy Report, supra note 4, at 170-71.
159 Verplanck Act, [1840] N.Y. Laws ch. 80; see Riesenfeld, supra note 5, at 589.
160 Even without an exemption statute, various collection laws may prevent or at 

least dissuade a creditor from attempting to reach his debtor’s interests in a life insur
ance policy. See, e.g., Plymouth Cordage Co. v. Ward, 202 So. 2d 600, 601 (Fla. App. 
1967) (creditor cannot garnish cash surrender value of policy where insured has not 
exercised option to surrender policy); Westinghouse Credit Corp. v. Crotts, 250 Iowa 
1273, 1279-80, 98 N.W.2d 843, 848 (1959) (Iowa court may not compel insured to 
exercise option to surrender policy to pay debt); Rosenthal v. Maletz, 322 Mass. 586, 
592, 78 N.E.2d 652, 656 (1948) (creditor may not exercise insured’s option to sur
render policy); Boisseau v. Bass’ Admir., 100 Va. 207, 209-10, 40 S.E. 647, 648-49 
(1902) (where right to payment is contingent on continued payment of premiums, 
policy cannot be attached); Riesenfeld, supra note 5, at 585-88.

161 In addition to the exemptions of individual life policies issued by insurance com
panies, many states grant liberal exemptions to group life insurance. See, e.g., Ariz. 
Rev. Stat. Ann. § 20-1132 (1956); Cal. Civ. Pro. Code § 690.10 (West Supp. 1973); 
Ohio Rev. Code Ann. § 3917.05 (Page 1971); Okla. Stat. Ann. tit. 36, § 3632 (1958).

In summary, a comparison of the rather weak need for debtors to 
own their homes with the significant impact substantial homestead ex
emptions have on creditors indicates that homestead exemption laws 
should be repealed.

Life Insurance

Since the first life insurance exemption statute was enacted in 1840,159 
life insurance policies and their proceeds have been accorded increasing
ly greater protection by legislatures.160 Today, every state grants sig
nificant exemptions for life insurance from collection by the owner’s 
creditors. This discussion focuses on straight individual life insurance, 
which, because of its cash surrender value, presents more difficult prob
lems under exemption laws than term insurance. However, the ex
emptions applicable to straight life insurance benefits also apply to bene
fits of term insurance.161
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Many states place no limitation on the amount of life insurance which 
is exempt.162 Some jurisdictions limit the exemption by placing a dollar 
ceiling on the face amount of the policies held by the insured.163 In 
these states, if the face amount exceeds the ceiling, creditors of the 
insured can reach payable proceeds which exceed the limitation and, 
presumably, a share of the cash surrender value proportionate to the 
ratio between the proceeds in excess of the limitation and the limitation 
itself. Other jurisdictions place a dollar ceiling on the annual premium,164 
so that if the annual premium exceeds the ceiling, the exemption extends 
only to that part of the insurance which could be bought with the 
maximum premium allowed by the statute.165 Further, under most life 
insurance exemption laws creditors have an interest in the policy to the 
extent that premium payments constitute fraudulent transfers.166

162 E.g., Ala. Code tit. 7, § 624 (I960); Ark. Stat. Ann. § 30-208 (1962); Fla. Stat. 
Ann. § 222.14 (1961); Iowa Code Ann. § 511.37 (1949); Kan. Stat. Ann. § 4O-414(a) 
(1964); Mich. Comp. Laws Ann. § 500.2207 1967); Miss. Code Ann. § 85-3-13 (1973); 
N.M. Stat. Ann. § 24-5-3 (1954); Ore. Rev. Stat. § 743.102(1) (1971); Tex. Rev. Civ. 
Stat. Ann. art. 3832a (1966).

163 Colo. Rev. Stat. Ann. § 77-2-2(1) (m) (1964) ($5,000); Miss. Code Ann. § 85-3-11 
(1973) ($50,000).

164 Cal. Civ. Pro. Code § 690.11 (West Supp. 1973); Idaho Code § 11-205(8) (Supp. 
1973); Mont. Rev. Codes Ann. § 93-5814(7) (1964); Nev. Rev. Stat. § 21.090(1) (n) 
(1965); Utah Code Ann. § 78-23-1(8) (1953).

165 See Jackson v. Fisher, 56 Cal. 2d 196, 201, 363 P.2d 479, 482, 14 Cal. Rptr. 439, 
442 (1961).

166 E.g., Mich. Comp. Laws Ann. § 500.2207(2) (1967); N.Y. Ins. Law § 166(4) 
(McKinney 1966); Ohio Rev. Code Ann. § 3911.10 (Page 1971); R.I. Gen. Laws Ann. 
§ 27-4-11 (1969); see Riesenfeld, supra, note 5, at 604-10. But see Kansas City v. Hal
vorson, 352 Mo. 1027, 1032, 180 S.W.2d 710, 711 (1944) (creditor has no interest in fraud
ulently transferred premiums to the extent of the exemption).

167 See notes 172-175 infra and accompanying text.
168 Mich. Comp. Laws Ann. § 500.2207(1) (1967).
169 E.g., Fla. Stat. Ann. § 222.14 (1961); III. Ann. Stat. ch. 73, § 850 (Smith-Hurd 

1965); Miss. Code Ann. § 85-3-11 (1973); N.Y. Ins. Law § 166(1) (McKinney 1966).
170/77 re White, 185 F. Supp. 609, 612-13 (N.D. W. Va. 1960); Westinghouse Credit 

Corp. v. Crotts, 250 Iowa 1273, 1279-80, 98 N.W.2d 843, 848 (1959); Home Security Life 
Ins. Co. v. McDonald, 277 N.C. 275, 282, 177 S.E.2d 291, 296-97 (1970); In re Elliott, 
74 Wash. 2d 600, 620, 446 P.2d 347, 360 (1968). But see Wilson v. Mutual Benefit Life 
Ins. Co., 182 S.C. 131, 134-35, 188 S.E. 803, 804 (1936) (statute exempting “insurance

All of these statutes exempt insurance proceeds payable to a qualified 
beneficiary167 on the insured’s death.168 In addition, the exemption usual
ly extends to the cash surrender value, either explicitly169 or by sym
pathetic judicial interpretation.170 Many states exempt the proceeds
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which are paid upon the death of the insured from the reach of the 
beneficiary’s creditors.171

payable at death of insured” does not exempt cash surrender value of bankrupt’s 
policy).

171 E.g., Cal. Civ. Pro. Code § 690.9 (West Supp. 1973); Neb. Rev. Stat. § 44-371 
(1968); Tex. Ins. Code art. 21.22 (1963); Vr. Stat. Ann. tit. 8, § 3706 (1971); Wash. 
Rev. Code Ann. § 48.18.410 (1961); Wyo. Stat. Ann. § 26.1-332 (1967). Contra, Roth 
v. Kaptowsky, 393 Ill. 484, 490, 66 N.E.2d 664, 667-68 (1946); Rosenthal v. Maletz, 322 
Mass. 586, 594, 78 N.E.2d 652, 657 (1948). See generally W. Vance, Handbook on the 
Law of Insurance 746-49 (3d ed. 1951); Riesenfeld, supra note 5, at 602-04.

172 III. Ann. Stat. ch. 73, § 850 (Smith-Hurd 1965), construed m In re Schridar, 
284 F.2d 471, 472-74 (7th Cir. 1970); Md. Ann. Code art. 48A, § 385 (Cum. Supp. 1973); 
Mo. Ann. Stat. § 376.560 (1968); Neb. Rev. Stat. § 44-371 (1968); Pa. Stat. Ann. 
tit. 40, § 517 (Supp. 1973); Tex. Rev. Civ. Stat. Ann. art. 3832a (1966), construed in 
In re Gould, 457 F.2d 393, 395-96 (5th Cir. 1972).

173 Ariz. Rev. Stat. Ann. § 20-1131 (Supp. 1973); Kan. Stat. Ann. § 40-414 (1964); 
Mass. Gen. Laws Ann. ch. 175, § 125 (1972); Okla. Stat. Ann. tit. 36, § 3631 (1958); 
Ore. Rev. Stat. § 743.099(1) (1971).

174 See Vukowich, Insurable Interest: When it Must Exist in Property and Life In
surance, 7 Will. L.J. 1, 5-6 (1971).

175 Ala. Code tit. 7, § 624 (I960); Cal. Civ. Pro. Code § 690.9(b) (West Supp. 1973); 
Neb. Rev. Stat. § 44-371 (1968); N.Y. Ins. Law § 166(1) (McKinney 1966).

176 E.g., Ala. Code tit. 7, § 624 (1960); Fla. Stat. Ann. § 222.13 (1) (Supp. 1973); 
Me. Rev. Stat. Ann. tit. 24-A, § 2428 (Supp. 1973); Neb. Rev. Stat. § 44-371 (1968); 
R.I. Gen. Laws Ann. § 27-4-11 (1969); W. Vance, supra note 171, at 744.

177 E.g., III. Ann. Stat. ch. 73, § 850 (Smith-Hurd 1965); Kan. Stat. Ann. § 40-414 
(1964); Md. Ann. Code art. 48A, § 385 (Supp. 1973); Mass. Gen. Laws Ann. ch. 175, 
§ 125 (1972); Wash. Rev. Code Ann. § 48.18.410(2) (a) (1961); see Home Security Life 
Ins. Co. v. McDonald, 277 N.C. 275, 282, 177 S.E.2d 291, 296-97 (1970).

178La. Rev. Stat. Ann. § 22:647 (1959); Miss. Code Ann. § 85-3-11 (1973); Neb. 
Rev. Stat. § 44-503.01 (Cum. Supp. 1972).

179 Ohio Rev. Code Ann. § 3911.10 (Page 1971); S.D. Compiled Laws Ann. § 43-45-6

Consistent with the general purposes of the exemption laws, many 
states require that the beneficiary be a close relative or dependent of 
the insured.172 A few states limit the class of allowable beneficiaries to 
persons having an insurable interest in the insured’s life,173 which gen
erally encompasses, in addition to dependents and close relatives, cred
itors and business associates of the insured.174 A few statutes accord 
greater protection—such as a larger exemption of proceeds—if the bene
ficiary is the wife or a dependent of the insured.175 Many statutes 
authorize the exemption only if the insured—or owner if he is not also 
the insured—is not the beneficiary.176 However, all statutes grant the 
exemption even if the insured retains the right to change the bene
ficiary.177 A few states also exempt the insurance if it is payable to 
the insured, his estate, or a trustee,178 often requiring, however, that 
the ultimate recipient of the proceeds be a relative or dependent.179
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Although the major justification of the exemption is that life insurance 
affords protection to dependents of the insured, many states grant the 
exemption even if persons other than dependents are beneficiaries.180 
Moreover, the desire to protect dependents does not require the 
exemption allowed by many states of unlimited amounts of insurance.181 
A reasonable amount of insurance, as provided by some states’ exemp
tion laws,182 can provide support for the dependents. In addition to 
insurance, the dependents may receive some type of government bene
fits or earn incomes of their own. Consequently, most states’ statutes 
cannot be supported on the ground that they will insure support of 
the dependents upon the insured’s death.

The life insurance exemptions of most states are indefensible. Life 
insurance traditionally has afforded valuable protection to many de
pendents and insurance exemptions have guaranteed receipt of that pro
tection. However, life insurance today does not merely offer protec
tion for the insured’s family after his death but also represents a sub
stantial investment for use by the insured during his life.183 The life 
insurance exemption statutes effectively remove most of these invest
ment assets from the funds which judgment creditors can seek.184

(1969). See also Miss. Code Ann. § 85-3-13 (1973) (ultimate recipient must be heir or

iso See note 176 supra and accompanying text.
181 See note 162 supra and accompanying text. See also Cohen, supra note 38, at 

573-77; Riesenfeld, supra note 5, at 617; Worthington, supra note 5, at 255-56.
182 See notes 163-165 supra and accompanying text.
183 Worthington, supra note 5, at 242; see Cluck v. Mack,---- Ark.------,---- , 489

S.W.2d 8, 9 (1973) (policy structured to pay dividends to holder as investor, not as 
beneficiary). In 1970 the life insurance industry made payments of $16.4 billion on its 
policies. Of that amount, $9.4 billion represented payments to policyholders whereas 
only $7.0 billion was paid in death benefits. Institute of Life Insurance, 1971 Insur
ance Fact Book 43, 49-50. Moreover, the amount of payments to policyholders under 
life insurance policies is increasing at twice the rate of payments to beneficiaries. Id. 
at 43. Of the $9.4 billion paid to policyholders, $2.9 billion, or over 30 per cent, repre
sented cash surrender value payments. Id. at 49.

184 See Riensenfeld, supra note 5, at 617.
Although in the course of the development the investment features of 

the life policies have greatly gained in scope and importance over the 
mere protection against failure to fulfill the normal span of life, the policy 
rights have become more and more withdrawn from the reach of creditors. 
As a result life insurance is today the most privileged capital asset in the 
United States. Judicial and statutory legislation have run a veritable race 
in the achievement of this result. While the insurance industry itself has 
been the main force in the insertion of broader and broader exemption
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However, insurance exemptions may be justified by these same in
vestment characteristics of life insurance. If a creditor could reach the 
entire cash surrender value of his debtor’s life insurance, the policy 
would be terminated. This could affect the debtor adversely in two 
significant ways. First, he might not be able to obtain new insurance 
because he is uninsurable. Second, if he can obtain new insurance, 
premiums for the same amount of insurance might be significantly in
creased due to his poor health or advanced age.* 185 For these reasons the 
Bankruptcy Act allows a bankrupt to continue ownership of non
exempt insurance policies by paying to the trustee the cash surrender 
value of the policy.186 However, preservation of this interest of debtors 
does not justify the exemption of life insurance in the amounts granted 
by most states. The exemption of a reasonable amount would prevent 
creditors from reaching the entire cash surrender value and thus not cause 
a forfeiture of the policy.

provisions into the insurance codes, the climate of judicial hospitality is 
not as easily explained. To be sure, solicitude for the security of the fam
ily and provisions for retirement are justly favored objects of the law. Yet 
the extent to which the mere device of naming a third party as beneficiary, 
with reservation of all substantive powers over the policy, immunizes the 
investment embodied in the arrangement, is a fact which deserves reflection 
and reappraisal as to its merits.

Id.
185 There is another possible reason for the exemption. If a creditor could reach 

the cash surrender value, the loss to the debtor would be not only the cash surrender 
value but also an interest in the reserve fund for his policy which the cash surrender 
value does not include. The reason for this is that the premiums are leveled

... so that the amount of the premium for the policy’s first period is the 
same as the amount for the last period. This means that because the risk 
of death is generally much less in periods when the policy is taken out 
and much greater in periods near the expected time of death, the policy 
owner is paying proportionately more for the insurer’s agreement in early 
periods and proportionately less in later periods. Part of the premium 
received by the insurer is placed in a reserve fund in order that a suf
ficient fund will be available to pay the policy beneficiary under the terms 
of the policy. This amount constitutes a reserve value for the policy and 
is the basis for calculating the policy’s cash surrender value.

Vukowich, supra note 174, at 22. However, cash surrender values generally are lower 
than their true value to dissuade insureds from cancelling their policy. Id. at 36. 
Thus, to the extent it is lower, the insured would lose this interest.

186 Bankruptcy Act § 70(a)(5), 11 U.S.C. § 110(a)(5) (1970); see Burlingham v. 
Crouse, 228 U.S. 459, 467-68 (1913).

If the policy is exempt under state law, then it does not pass to the trustee but 
remains the property of the bankrupt. Holden v. Stratton, 198 U.S. 202, 210-12 (1905.)

Insurance exemption laws should be limited to provide reasonable 
protection for those who are dependent on the insured. Life insurance 
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with a face amount of $20,000, measured by the amount payable in the 
event of death due to natural causes, should be exempt.187 Policies 
which provide an annuity for the beneficiary, whether the annuity is 
exclusive or optional, should be exempt to the extent that they provide 
for monthly payments to the beneficiary of $500 or less. A few ob
servations are in order regarding these limitations. First, the $20,000 
policy would not yield $500 per month if invested and thus the limita
tions may seem inconsistent. The reason for the discrepancy is that a 
lump sum payment ought to be treated differently since there is less 
certainty that the lump sum will be used for support. This has the effect 
of encouraging policies with annuity provisions, which is justified since 
annuities are more likely to comport with the policy of the exemption 
laws. Admittedly, both figures reflect arbitrariness, but they do allow 
an insured-debtor to retain insurance which offers reasonable protec
tion for his dependents.

187 The Bankruptcy Commission’s recommendation limits the exemption by reference 
to the cash surrender values of all life insurance policies. See H.R. 10792, 93d Cong., 
1st Sess. § 4.503(d) (1973); note 9 supra and accompanying text. The value of this 
scheme is debatable. The cash surrender value of a policy increases to a peak and then 
decreases to zero. Thus, two insureds might have policies which each have cash sur
render values of $1,500, but face amount values which differ greatly because the policies 
were in force for different periods of time. Since protection of dependents should be 
the goal, the amount payable to dependents on death should be the amount which is 
limited. However, the Commission evidently disagrees with the premise that pro
tection of debtors’ dependents should be the goal because they do not condition the 
exemption on its being payable to dependents. H.R. 10792, 93d Cong., 1st Sess. § 
4.503(d) (1973).

Second, the $500 per month annuity exemption is used for the limited 
purpose of determining the exemption of the policy in the insured
debtor’s hands. It does not mean that $500 per month of benefits should 
be exempt in beneficiaries’ hands. An exemption should be granted to 
annuity income to the extent that it is needed for support, considering 
other sources of income.

Third, since life insurance policies vary tremendously with respect 
to requirements, methods of measuring insureds’ interests, beneficiaries’ 
options, insureds’ options, and contingencies for determining death bene
fits, it would be virtually impossible to draft an exemption law which 
would comprehend every type of policy. Indeed, the inability to cope 
with this multifarious type of property may be the reason legislatures 
have enacted such all encompassing, broadly worded exemption laws. 
Exemptions should not be denied to these types of insurance. Where 
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a life insurance policy does not exactly fit one of the two types ex
plicitly exempted, the courts should be called upon to consider the 
policy and, guided by the general limits of $20,000 face amount and 
$500 per month annuity, determine an appropriate exemption.

The life insurance exemption should apply only if the beneficiary is 
dependent upon the insured. Furthermore, if the right to receive the 
cash surrender value has been exercised by the insured, the insurer 
should be subject to garnishment and any proceeds paid to the insured 
should be subject to levy. With these limitations, the cash surrender 
value in the hands of the insurer and up to $20,000 in proceeds paid to 
the beneficiary on the death of the insured should be exempt from the 
insured’s creditors’ claims. In addition, the proceeds paid to a dependent 
beneficiary should be exempt from the beneficiary’s creditors. If a 
policy grants the beneficiary the option to select a lump sum benefit or 
an annuity, the beneficiary should be given a three month grace period 
to elect between the lump sum benefit and the annuity. Adoption of 
these limitations would bring the insurance exemption within the ob
jectives of the exemption laws.

Earnings and Subsistence Allowances

The most significant exemption for most debtors is the earnings ex
emption. For unemployed debtors exemption laws often protect sub
sistence payments received from public assistance programs or through 
private contractual arrangements. These important exemptions ensure 
that debtors have the means to provide themselves and their families 
with basic day-to-day necessities such as food, clothing, and shelter.188

188 See Lines v. Frederick, 400 U.S. 18, 20 (1970); Sniadach v. Family Fin. Corp., 
395 U.S. 337, 338 n.l, 340 (1969).

189 E.g., Consumer Credit Protection Act § 303, 15 U.S.C. § 1673 (1970); Fla. Stat. 
Ann. S 222.11 (1961); Kan. Stat. Ann. § 6O-231O(b) (Supp. 1972); Ky. Rev. Stat. 
§ 427.010(2) (1972); N.M. Stat. Ann. § 36-14-7(A) (1972); see Tex. Const, art. 16, § 28.

EARNINGS

The exempt status of earnings is uncertain in a number of jurisdic
tions because the pertinent statutes do not specifically exempt earnings, 
but only place restrictions on their garnishment.189 In most instances, 
restricting creditors’ rights to garnish earnings has the same effect as 
exempting earnings. The employee-debtor is paid the amount of his 
earnings which is protected by the restriction and spends the earnings 
without interference from his creditors. However, the difference be
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tween a restriction on garnishment and an exemption is sometimes sig
nificant. Exemption laws generally prohibit execution against earnings 
after they are paid to the employee.190 Section 6 of the Bankruptcy Act 
accords bankrupts “the exemptions” given by state and federal laws.191 
If earnings paid or owed are exempt, then the bankrupt will retain his 
earnings; however, the earnings, if merely protected against garnish
ment, will pass to the trustee in bankruptcy for payment of creditors’ 
claims.192

190 See notes 342-356 infra and accompanying text.
191 Bankruptcy Act § 6, 11 U.S.C. § 24 (1970).
192/J. §§ 6, 70(a) (5), 11 U.S.C. §§ 24, 110 (1970).
193 Consumer Credit Protection Act § 303, 15 U.S.C. § 1673 (a) (1970). Disposable 

earnings means “that part of the earnings . . . remaining after the deduction ... of 
any amounts required by law to be withheld.” Id. § 302, 15 U.S.C. § 1672(b) (1970).

194 § 303, 15 U.S.C. § 1673(a) (1970).
W5 1d. 15 U.S.C. § 1673(c) (1970); see Hodgson v. Christopher, Civil No. 4693 (D.N.C. 

Nov. 6, 1973); Hodgson v. Cleveland Municipal Ct., 326 F. Supp. 419, 431 (N.D. Ohio
1971) (federal act preempts less restrictive state garnishment statute).

196 Consumer Credit Protection Act § 307, 15 U.S.C. § 1677 (1970). A debtor has 
no civil remedy under the federal law if his earnings are garnished in excess of the 
federal ceiling. E.g., Western v. Hodgson, 359 F. Supp. 194, 200-01 (S.D.W. Va. 1973); 
Oldham v. Oldham, 337 F. Supp. 1039 (N.D. Iowa 1972). However, until state laws 
are amended to conform to the federal law, the debtor can protect himself from 
illegal garnishment by demanding that the state court refuse to enforce the illegal 
process. See Consumer Credit Protection Act § 303, 15 U.S.C. § 1673(c) (1970).

19? E.g., Kan. Stat. Ann. § 6O-231O(b) (Supp. 1972); Ky. Rev. Stat. Ann. 
§ 427.010(2) (1972); Nev. Rev. Stat. § 21.090(1) (h) (1971); Va. Code Ann. § 34-29(a) 
(1970).

198III. Ann. Stat. ch. 62, § 73 (Smith-Hurd 1972); Minn. Stat. Ann. § 550.37(13) 
(Supp. 1973); Mo. Ann. Stat. § 525.030(2) (Supp. 1973); N.M. Stat. Ann. § 36-14-7 
(A) (1972); Wash. Rev. Code Ann. § 7.33.280 (Supp. 1972).

199 Ind. Code § 19-25-105 (1971); Okla. Stat. Ann. tit. 14A, § 5.105 (1972); Utah 
Code Ann. § 7OB-5-1O5 (Supp. 1973); Wyo. Stat. § 40-5-105 (Supp. 1972).

Title III of the Consumer Credit Protection Act limits garnishment 
of earnings to the lesser of 25 percent of disposable earnings193 per week 
or the amount by which disposable earnings for a week exceed 30 
times the federal minimum hourly wage.194 Although binding on all 
states,195 this law defers to state statutes which totally prohibit or 
more tightly restrict garnishments.196 A number of states have adopted, 
almost verbatim, the federal provisions,197 and other states have adopted 
the general scheme but give greater protection to the debtor.198 A few 
other states apply the general federal scheme only to consumer credit 
sales, leases, and loans;199 in these states, the federal law would apply in 
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all other cases.200 Florida, Pennsylvania, and Texas prohibit garnish
ment of any earnings in most instances.201 Many states provide an 
earnings exemption202 with some also providing a restriction on garnish
ment which conforms to the federal law.203

200 See note 195 supra and accompanying text.
201 Tex. Const, art. 16, § 28; Fla. Stat. Ann. § 222.11 (1961); Pa. Stat. Ann. 

tit. 42, § 886 (1966). The Florida statute, however, does not qualify as being more 
restrictive than the federal scheme. First, it limits its exemption to wages and does not 
apply it to commissions. Patten Package Co. v. Houser, 102 Fla. 603, 610-11, 136 So. 
353, 356-57 (1931). The federal law applies to commissions as well as bonuses. Federal 
Consumer Protection Act § 302(a), 15 U.S.C. § 1972 (a) (1968). Furthermore, while 
the Florida exemption is limited to heads of families, the federal law is not. See note 
405 infra and accompanying text.

202 E.g., Ala. Code tit. 7, § 630 (I960); Cal. Civ. Pro. Code § 690.6 (West Supp. 
1973); D.C. Code Ann. § 15-503 (1965); III. Ann. Stat. ch. 62, § 73 (Smith-Hurd 1972); 
Okla. Stat. Ann. tit. 31, § 1.1 (Supp. 1973); Wash. Rev. Code Ann. § 7.33.280 (Supp.
1972).

203 See Wash. Rev. Code Ann. § 7.33.280 (Supp. 1972).
204 See In re Cedor, 337 F. Supp. 1103, 1106-07 (N.D. Cal.), aff’d, 470 F.2d 996 ( 9th 

Cir. 1972) (order of bankruptcy referee requiring bankrupt to turn over tax refunds 
traceable to wages is subject to exemptions under Consumer Credit Protection Act). 
But cf. In re Kingswood, 343 F. Supp. 498, 501-02 (C.D. Cal.), rev’d, 470 F.2d 996 
(9th Cir. 1972) (per curiam) (Consumer Credit Protection Act is not exemption 
statute).

205 Consumer Credit Protection Act, 301-03, 15 U.S.C. 1671-73 (1970).
206 /^. § 302 (c), 15 U.S.C. § 1672(c) (1970).
207 Section 303 (c) provides that “(n)o court . . . may make, execute, or enforce any 

order or process in violation of this section.” Id. § 303(c), 15 U.S.C. § 1673(c) (1970). 
This arguably does not extend the garnishment restriction to other forms of process 
such as execution, but rather provides that no orders or process can be issued in vio
lation of the “garnishment” limitation.

208 1). Epstein, Creditor-Debtor Relations 171-72, 230 (1973); W. Willier & F. 

It is not clear whether the federal law merely creates a restriction on 
garnishment or also provides an exemption.204 If an exemption also is 
provided, then greater protection is secured for residents of many states 
which have earnings exemptions less generous than the federal ex
emptions. Some factors weigh against such an interpretation. The 
language of the statute refers only to restrictions on garnishment, not 
to exemption of earnings.205 In addition, the law defines garnishment 
to be any “legal or equitable procedure through which the earnings of 
any individual are required to be withheld for payment of any debt.” 206 
This language refers to an employer’s withholding of the employee’s 
earnings and does not govern execution against earnings already paid to 
the employee.207

However, some authorities have referred without discussion to the 
federal law as an exemption statute,208 and several factors favor this 



Debtors’ Exemption Rights

62 Geo. L. J. 779 [1974]
816

characterization. Congress apparently did not intend to limit protection 
for creditors to garnishment of earnings owed or payable to employees, 
since the statutory definition covers “compensation paid or payable.” 209 
Earnings might be garnished after being paid to the employee if the 
employee or employer deposited the earnings in the employee’s bank 
or savings accounts. Interpreted literally, the federal law would restrict 
garnishment of the bank or savings account but allow unrestricted exe
cution of the earnings in the debtor’s hands, an irrational result ob
viously not intended by Congress. Furthermore, Congress was interested 
in guaranteeing that wage earners would have funds to purchase neces
sities,210 since “harsh garnishment laws” were forcing individuals into 
bankruptcy.211 Congress was not concerned with prohibiting or restrict
ing the taking of earnings by means of garnishment,212 since the garnish
ment procedure was not changed. The original bill before Congress pro
posed abolition of garnishment, but the enacted version clearly permits 
it.213 Congress did restrict the amounts subject to garnishment, which 
indicates that it was interested in ensuring that debtors would be able to 
spend at least some of their wages.

Hart, Consumer Credit Handbook 98 (1969); Countryman, The Use of State Law 
in Bankruptcy Cases, 47 N.Y.U. L. Rev. 407, 475 (1972); see Labor Regulation, 29 
C.F.R. § 870.10(b) (1973).

209 Consumer Credit Protection Act, § 302(a), 15 U.S.C. § 1672(a) (1970) (emphasis 
added); ef. Philpott v. Essex City Welfare Bd., 409 U.S. 413 (1973).

219 114 Cong. Rec. 690 (1968) (remarks of Congressman Gonzales).
211 See H.R. Rep. No. 1040, 90th Cong., 2d Sess. 1 (1967).
212 Rzzi see In re Kingswood, 343 F. Supp. 498, 501 (C.D. Cal.), rev'd, 470 F.2d 996 

(9th Cir. 1972) (per curiam) (thrust of Consumer Credit Protection Act to restrict 
methods by which creditor can reach debtor’s wages).

213 H.R. Rep. No. 104, 90th Cong., 2d Sess. (1967); see notes 193-194 supra and ac
companying text.

214 See Patten Package Co. v. Houser, 102 Fla. 603, 608-10, 136 So. 353, 356 (1931); 
see Fla. Stat. Ann. § 222.11 (1961).

215 E.g., First Nat’l Bank of Cushing v. Funnel, 144 Okla. 188, 290 P. 177, 177-78 

In addition, although the federal statute defines garnishment to be a 
narrower concept than exemption, the statute could be applied as an 
exemption statute by the courts. While “exemption” conventionally 
connotes protection against all forms of process, courts frequently refer 
to statutes which prohibit only certain forms of process as exemption 
statutes.214 Furthermore, some courts, perceiving a legislative intent to 
enact a general exemption, construe statutes which explicitly prohibit 
only certain types of process as prohibiting other, unmentioned types 
of process.215 Unfortunately, the legislative history of the federal statute 
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is not very helpful in resolving the problem. The law was enacted to 
curtail the abuses associated with garnishment and to relieve consumers 
from those pressures incident to garnishment that often force them into 
bankruptcy.216 The desire to curb bankruptcies is compatible with an 
interpretation of the law as an exemption law since the financial pres
sures causing bankruptcy remain if creditors are allowed to levy on 
earnings once paid to the debtor.217

(1930) (statute exempts mutual benefit association payments; court construes exemption 
to continue after payment and bank deposit); see United States v. Field, 190 F. Supp.
216 (D. Wyo. 1960); Miller v. Monrean, 507 P.2d 771 (Alas. 1973); Miller v. Superior 
Ct., 69 Cal. 2d 14, 442 P.2d 663, 69 Cal. Rptr. 583 (1968); Southern Pac. Milling Co. v. 
Milligan, 15 Cal. 2d 729, 104 P.2d 654 (1940). But see W.T. Grant Co. v. Mitchell, 263 
La. 627, 269 So. 2d 186 (1972).

216 H.R. Rep. No. 104, 90th Cong., 2d Sess. Preamble (1968). The abuses could have 
included prejudgment garnishments, since Sniadach was not decided until a year after 
the bill was enacted, and the use of prejudgment garnishment to force payment of 
questionable debts was common. See Sniadach v. Family Fin. Corp., 395 U.S. 337 
(1969).

217 See Randone v. Superior Ct., 5 Cal. 3d 536, 558-59, 488 P.2d 13, 28, 96 Cal. Rptr. 
709, 724 (1971).

218 See note 201 supra and accompanying text.
219 See National Comm’n on Consumer Finance, Consumer Credit in the Unite» 

States 33-34 (1972). Contra, Sweeney, Abolition of Wage Garnishment, 38 Ford L. 
Rev. 197 (1969).

220 See notes 193-195 supra and accompanying text.
221 Uniform Consumer Credit Code § 5.105 (limited to consumer transactions);

Despite the fact that all references in the federal statute are to 
garnishment, it is reasonable to interpret it as an exemption statute. The 
use of the term ‘garnishment’’ and its definition can be understood 
readily by reference to the fact that earnings virtually always are reached 
by garnishment of the employer, not by execution after payment to the 
employee. The federal statute should be amended to clarify Congress’ 
intent.

The policy underlying the federal and all but three states’ statutes218 
is that some part of a debtor’s earnings above a low minimum ought to 
be available to judgment creditors. This policy is reasonable since the 
debtors have failed to pay judgments voluntarily and wages are often 
the only or the most practical source of payment.219

Determining the amount of earnings that ought to be protected from 
creditors poses a difficult problem. The federal and many state statutes 
guarantee the debtor, on a weekly basis, the greater of 75 percent of 
his disposable earnings or 30 times the federal minimum hourly wage.220 
Many jurisdictions give greater protection, such as a guarantee of 40 
times the federal minimum hourly wage,221 a minimum dollar amount 
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higher than the federal floor,222 or a higher percentage exemption.223

Minn. Stat. Ann. § 550.37(13) (Supp. 1973); Wash. Rev. Code Ann. § 7.33.280 (Supp.
1972) .

222 Md. Code Ann. art. 9, § 31(a) (Supp. 1973); Mass. Gen. Laws Ann. ch. 246, 
§ 28 (Supp. 1973).

223 Hawaii Rev. Stat. § 652-1 (Supp. 1971) ; N.J. Rev. Stat. Ann. § 2A: 17-56 (Supp.
1973) .

224 National Comm’n on Consumer Finance, supra note 219, at 33.
225 Id. at 34.
226 See note 193 supra and accompanying text.
227 National Comm’n on Consumer Finance, supra note 219, at 33-34.
228 Cal. Civ. Pro. Code § 690.6(c) (West Supp. 1973); N.C. Gen. Stat. § 1-362 

(1944); S.C. Code Ann. § 10-1731 (1962); see Conn. Gen. Stat. Rev. § 52-361 (a) 
(1960) (court may consider debtor’s circumstances); Mont. Rev. Codes Ann. § 93-5816 
(1964).

The National Commission on Consumer Finance has recommended 
that the federal scheme be changed by increasing the multiple of the 
minimum hourly wage from 30 to 40.224 According to the Commission,

[a] wage earner working a full 40-hour week at the minimum 
hourly rate earns, by standards recognized by Congress, the mini
mum amount necessary to support a family at a bare subsistence 
level. To exempt from garnishment an amount based on a 30- 
hour workweek seems unreasonable. It does not afford the em
ployees earning the minimum wage with adequate means to pro
vide basic necessities.225

The Commission’s statement is not precise, since the restriction on 
garnishment is based on disposable earnings rather than gross earnings.226 
The Commission’s recommendations imply that creditors would collect 
less in garnishments where the percentage formula is not used and 
would be unable to collect anything through garnishment for debtors 
whose disposable earnings are less than 40 times the minimum hourly 
wage. In balancing the competing interests of creditors and debtors, 
the Commission’s recommended increase to 40 hours is reasonable and 
warranted.

In addition, the Commission recommends that debtors be permitted 
to qualify for greater earnings exemptions by demonstrating special 
needs, such as illness in the family or previous unemployment.227 This 
procedure, presently allowed in a few states,228 is desirable, since it 
ameliorates the inflexibility of the statutory formula and furthers the 
legislative purpose of providing the needs of debtors and their families.

Curiously, the Commission does not recommend the converse—that 
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creditors be allowed to demonstrate that the amount of exempt earn
ings received by the debtor is “unnecessary for the reasonable require
ments of the . . . debtor and his dependents.” 229 New York is the only 
state with such a statute.230 Since the federal statute sets only a mini
mum amount which a debtor may retain, a high-income debtor can 
keep 75 percent of his disposable earnings with impunity, regardless of 
his needs and other sources of exempt or creditor-proof income, such 
as a spouse’s income, exempt annuities and rents, and spendthrift trust 
payments.231 The fact that garnishment in excess of the maximum al
lowed by statute might force some debtors to alter their lifestyles is not 
a persuasive reason against allowing courts to order larger payments in 
certain instances. Since debtors’ lifestyles often will be a product of 
their credit over extensions, creditors should not have to await payment 
due to maintenance of extravagant lifestyles. However, to preclude 
abuse of this procedure, creditors should have the burden of proving 
that the amount of exempt income exceeds the debtor’s reasonable needs. 
If the creditor does not sustain this burden, he should be assessed court 
costs, debtor’s attorney fees, and losses to the debtor for lost work 
time. Additionally, a creditor should not be permitted to pursue this 
issue more than once in a three-month period.

229 N.Y. Civ. Prac. Law § 5205(e) (McKinney 1963).
230 id. § 5205(e)(2).
231 Cf. Widder Bros., Inc. Kaffce, 19 App. Div. 2d 817, 243 N.Y.S.2d 601 (1963) 

(debtor inflated estimated living expenses and had income from several corporations); 
Sverd v. Mostcl, 283 App. Div. 128, 131, 126 N.Y.S.2d 426, 429 (1953) (failure to show 
exemption necessary for debtor’s support); see Cohen, supra note 38, at 577-79.

232 ]f the minimum hourly wage is $1.60, then 30 times $1.60 is $48. Applying the 
statutory formula (amount garnishable is the lesser of 25 percent of weekly disposable 
earnings or the amount by which disposable weekly income exceeds $48) we arrive at 
the following figures for each check:
$100 per week—lesser is 25 percent which equals $25
$ 50 per week—lesser is amount greater than $48 which equals $2 
TOTAL GARNISHABLE: $27.

The federal law does not deal expressly with the debtor who has two 
jobs. As an example we shall hypothesize that a debtor has disposable 
earnings of $100 per week from his regular job and $50 per week from 
a part time job. Applying the federal formulae separately to each pay
check, the amount garnishable would be $27 per week.232 The purpose 
of the law, however, is to insure that a wage earner may take home the 
greater of 75 percent of his disposable earnings or 30 times the minimum 
hourly wage. This purpose would be satisfied if a creditor were allowed 
to petition a court to apply the federal formula to the debtor’s entire 
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disposable earnings. Thus, in the illustration above, the creditor should 
be entitled to garnish 25 percent of $150 or $37.50 per week. The 
court should insure that if the garnishment is of only one employer for 
the entire $37.50, then no other creditors may garnish concurrently the 
other employer.

The federal limitation on garnishment also may be criticized because, 
in computing the amount of garnishable earnings, it fails to consider the 
number of dependents of the debtor. Traditionally, heads of families 
have been granted greater exemptions than single persons,233 since it is 
rational to assume that people who support dependents need higher in
comes to provide necessities than individuals with no dependents. The 
federal law could make the amount of exempt earnings directly pro
portional to the number of dependents. For example, the percentage 
exemption could be increased five percent for each dependent up to a 
maximum of three dependents and the multiple of the minimum hourly 
wage could be increased by five for each dependent.234 In addition, as 
recommended above, debtors whose needs exceed the statutory exemp
tion due to family expenses could be protected by allowing greater ex
emptions on a proper showing.

233 See notes 396-413 infra and accompanying text.
234 See Wis. Stat. Ann. § 272.18(15) (c) (Supp. 1973). A major drawback of. this 

scheme is the confusion caused to garnishee—employers in computing the amount subject 
to garnishment. However, such computation certainly presents no insurmountable 
problem.

235£.g.? Cal. Welf. & Inst’ns Code § 11002 (West 1972); La. Rev. Stat. § 46:111 
(1951); Mich. Stat. Ann. § 400.63 (1967); Ohio Rev. Code Ann. § 5107.12 (1970).

236 Colo. Rev. Stat. Ann. § 16-2-13 (1964); N.H. Rev. Stat. Ann. § 167.25 (1955); 
Ore. Rev. Stat. § 412.115 (1969).

In summary, the federal and state restrictions on garnishment accord 
debtors important and warranted protection. The statutes should be 
amended to provide expressly for an exemption of earnings paid to 
debtors and to increase the minimum amount exempted each week to 
40 times the minimum hourly wage. Finally, the statutes should authorize 
courts to increase or decrease the exempt amount on a showing that it is 
insufficient or too generous in light of the debtor’s actual needs.

NON-WAGE INCOME

Welfare Payments. Slightly more than half the states place the
most significant type of public assistance, aid to families with dependent 
children, beyond the reach of creditors.235 Some states grant exemptions 
for other types of public assistance such as aid to the blind,236 the elder
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ly,237 and the disabled.238 The statutes not only prohibit a creditor from 
garnishing the state for payments to be made to the debtor but also 
exempt the assistance money after it has been paid to the debtor.239 
Application of the exemption laws to allowances provided by public 
assistance laws is not only logical and consistent, but necessary to realize 
the policies underlying both sets of laws. The purposes of the public 
assistance laws and the exemption laws are generally the same. Further
more, qualifying criteria for public assistance ensure that recipients need 
their allowances to provide necessities for their families. Finally, if 
creditors were permitted to reach some or all of these funds, severe 
hardship would result to recipients, and the policy of the assistance laws 
would be undermined.

237 Miss. Code Ann. § 43-9-19 (1973); N.H. Rev. Stat. Ann. § 167.25 (1955).
238 N.H. Rev. Stat. Ann. § 167.25 (1955).
239 E.g., Ariz. Rev. Stat. Ann. § 46-208 (1956); Cal. Welf. & Inst’ns Code § 10002 

(West 1972); Iowa Code Ann. § 239.13 (1969); N.M. Stat. Ann. § 13-1-19 (1968); 
N.C. Gen. Stat. § 108-47 (Supp. 1971); R.I. Gen. Laws Ann. § 40-9-17 (1970); S.C. 
Code Ann. § 71-63 (1962).

240 Social Security Act § 207, 42 U.S.C. § 407 (1970).
241 Ji/.; see Philpott v. Essex County Welfare Bd., 409 U.S. 413, 416 (1973).
242 See Philpott v. Essex County Welfare Bd., 409 U.S. 413, 416 (1973); U.S. Const. 

art. VI. States, to defray costs, may not expropriate the Social Security benefits of 
peisons who are hospitalized or institutionalized. See McDougald v. Norton, 361 F. 
Supp. 1325, 1326 n.2 (D. Conn. 1973), citing Philpott v. Essex County Welfare Bd., 
409 U.S. 413 (1973).

243 E.g., Ala. Code tit. 55, § 464 (1960); Cal. Civ. Pro. Code § 690.18(a) (West 

The many states which have not exempted public assistance should 
do so. Laws should provide that the exemption applies to all forms of 
public assistance allowances for a reasonable period of time—at least 
the length of time between payments.

Retirement Income. The federal and state governments exempt
funds paid through public retirement programs. In addition, statutes 
protect the income from a variety of private retirement programs.
A. Public Retirement Programs.

The most important exemption of retirement income is contained in 
the Social Security Act240 which exempts from all types of legal process 
all moneys paid or payable as old age insurance benefits under the Act.241 
Under the Supremacy Clause, state laws that dilute this sweeping ex
emption are invalid.242 In addition to this basic exemption, federal and 
state laws exempt a variety of other public retirement funds. Some are 
general exemptions of government employee retirement benefits paid 
by a governmental body,243 while others are limited to classes of public 
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employees such as firemen,244 245 policemen,248 teachers,246 veterans, 247 and 
federal employees.248

Supp. 1973); Iowa Code Ann. § 97B.39 (1972); N.H. Rev. Stat. Ann. § 100:16 (1955); 
Ore. Rev. Stat. § 23.170 (1971); Tenn. Code Ann. § 26.206 (1955).

244 E.g., Colo. Rev. Stat. Ann. § 139-50-12 (Supp. 1969); Fla. Stat. Ann. § 175.241 
(1966); Wis. Stat. Ann. § 272.18(21) (1958).

245 E.g., Fla. Stat. Ann. § 185.25 (1966); Ky. Rev. Stat. Ann. § 427.120 (1972); Wis. 
Stat. Ann. § 272.18(21) (1958).

246 Mich. Comp. Laws Ann. § 38.225 (1967); Minn. Stat. Ann. § 354.231 (Supp. 
1973); N.H. Rev. Stat. Ann. § 192.15 (1964); N.Y. Educ. Law § 524 (McKinney 
1969); Wash. Rev. Code Ann. § 41.32.590 (1972).

247 E.g., 10 U.S.C. § 1440 (Supp. II, 1972); Colo. Rev. Stat. Ann. § 77-2-2(1) (i) 
(1963); III. Ann. Stat. ch. 52, § 13(b) (Smith-Hurd Supp. 1973); Minn. Stat. Ann. 
§ 550.38 (1947); N.Y. Civ. Prac. Law § 5205(f) (McKinney 1963). See also Ga. Code 
Ann. § 78-218 (1964) (confederate soldier’s pensions).

248 E.g., 5 U.S.C. § 8346 (1970); Conn. Gen. Stat. Ann. § 52-352 (1960); Iowa Code 
Ann. § 627.8 (1950); Wash. Rev. Code Ann. § 6.16.030 (1963).

249 Consumer Credit Protection Act § 302(a), 15 U.S.C. § 1672(a) (1970); see id. 
§ 303, 15 U.S.C. § 1673 (1970).

250 “The term ‘earnings’ means compensation . . . for personal services . . . and 
includes periodic payments pursuant to a pension or retirement program.” Id. § 302(a), 
15 U.S.C. § 1672(a) (1970).

251 Cal. Civ. Proc. Code § 690.18(c) (West Supp. 1973); Mass. Gen. Laws Ann. 
ch. 32, § 41 (Supp. 1972); Pa. Stat. Ann. tit. 40, § 515 (1971); Wis. Stat. Ann. § 
272.18(31) (c) (Supp. 1973); see Ga. Code Ann. § 46.214 (1965) (limited to $15 a 
week); Okla. Stat. Ann. tit. 60, § 328 (1971) (exempt if retirement plan contains pro
vision stating that interests therein are exempt).

B. Private Retirement Programs.
The federal garnishment restriction includes “periodic payments pur

suant to a pension or retirement program” 249 in the category of dis
posable earnings to which the garnishment restrictions apply. Conse
quently, substantial protection now is provided for retired persons who 
receive retirement income. Although the federal law does not define 
“pension or retirement program,” the law apparently contemplates a 
plan established by an employer. The use of the term “program” indi
cates that individual retirement insurance probably was not intended to 
be covered. Moreover, the statute implies that the payments should be 
a form of compensation for personal services.250

By a variety of statutes, states exempt different forms of private re
tirement plans. Many states exempt debtor’s interests in employer spon
sored retirement plans,251 and a few other states exempt a portion of any 
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retirement payments.252 Some states also explicitly exempt all253 or 
part254 of the income paid to insured-annuitants under private plans. 
A few other states specifically exempt from an insured’s creditors an
nuity contract income paid to a person who is a dependent of the in
sured.255

252 Colo. Rev. Stat. Ann. § 77-2-4 (Supp. 1971) (70 percent for head of family, 35 
percent for single person); D.C. Code Ann. §§ 15-503(a) & (b) (1966) ($220 per 
month for head of family; $60 per month for all others).

253La. Rev. Stat. Ann. § 20:33 (1969); Mtss. Code Ann. § 25-11-129 (1972); N.M. 
Stat. Ann. § 24-5-3 (1954).

254 Me. Rev. Stat. Ann. tit. 24A, § 2431(1) (B) (Supp. 1972) ($450 per month limit 
on all annuity income); N.Y. Ins. Law § 166(3) (b) (McKinney 1966) (court may 
order payment of just and proper portion of benefits) ; Ore. Rev. Stat. § 743.105 (1) (b) 
(1971) ($250 per month limit on all annuity income); Pa. Stat. Ann. tit. 40, § 515 
(1971) ($100 per month limit if beneficiary is the insured); S.D. Compiled Laws Ann. 
§ 58-12-8 (1969) ($250 per month limit on all annuity income); Vt. Stat. Ann. tit. 8, 
§ 3709(a)(2) (1971) ($350 per month limit on all annuity income); Wash. Rev. Code 
Ann. § 48.18.430(b) (1961) ($250 per month limit on all annuity income).

255 Md. Ann. Code art. 48A, § 385 (Cum. Supp. 1973) ; Ohio Rev. Code Ann. § 3911.10 
(Page 1971); cf. N.C. Const, art. X, § 5 (life insurance proceeds payable to insured’s 
dependents exempt from insured’s creditors); Ind. Ann. Stat. § 39-704 (1965) (life 
insurance or life annuity contract can provide for full exemption); Iowa Code Ann. 
§ 511.37 (1949) (proceeds of life insurance payable to widow exempt from insured’s 
creditors); Mich. Comp. Laws Ann. § 500.2207(1) (1967) (life or endowment insur
ance payable to dependents of insured is exempt from insured’s creditors); Minn. Stat. 
Ann. § 61A.12(2) (1968) (life insurance policy payable to wife inures to her separate 
use).

256 Cal. Civ. Pro. Code § 690.9(a) (West Supp. 1973); accord, Idaho Code § 11-205(8) 
(Supp. 1973); Mont. Rev. Codes Ann. § 93-5814(7) (1964); Nev. Rev. Stat. ch. 
21.090(1) (1) (1971).

257 E.g., Ala. Code tit. 7, § 624 (1960); Ariz. Rev. Stat. Ann. § 20-1131 (A) (Supp. 
1972); III. Ann. Stat. ch. 73, § 850 (Smith-Hurd 1965); Miss. Code Ann. § 85-3-11 
(1972); Okla. Stat. Ann. tit. 36, § 3631 (A) (1958). See also Colo. Rev. Stat. Ann. 
§ 77-2-2(1) (m) (1963) (“avails of policies of life insurance”); Tex. Ins. Code art. 21.22 
(1963) (“money or benefits” paid under life insurance policy).

In addition to state statutes which explicitly exempt annuity income, 
many life insurance exemption statutes in other jurisdictions arguably 
cover annuity income. State life insurance exemption statutes often use 
sweeping language to describe exemption rights. For example, Cali
fornia provides that “[a] 11 moneys, benefits, privileges, or immunities, 
accruing or in any manner growing out of any life insurance. ...” 
are exempt.256 Other statutes extend the exemptions to “proceeds.” 257 
If a life insurance policy is exempt and has a provision for annuity pay
ments to the insured, in addition to a death benefit provision, the an
nuity payments certainly would seem to be “benefits,” “moneys,” or
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‘‘proceeds” of the policy.258 A basic argument against this construction 
is that a legislature easily could have referred specifically to annuity 
contracts or annuity features of life insurance contracts, as many state 
legislatures have done. In addition, the manifest intention of many of 
the statutes is to extend the exemption to the beneficiary and not to the 
insured.259

258 Cf. In re Elliott, 74 Wash. 2d 600, 624, 446 P.2d 347, 362 (1968) (exemption of 
“proceeds and avails” of life insurance policy from claims of insured’s creditors when 
beneficiary is other than insured includes exemption of cash surrender value from 
execution by insured’s creditors).

259 In many states life insurance policy proceeds are exempt from claims of the in
sured’s creditors only if the beneficiary is someone other than the insured. E.g., Ala. 
Code tit. 7, § 624 (1960); Ariz. Rev. Stat. Ann. § 20-1131 (A) (Supp. 1972); Okla. 
Stat. Ann. tit.- 36, § 3631 (1958). However, statutes in some states do not contain 
such a requirement. Cal. Civ. Pro. Code § 690.9(a) (West Supp. 1973) (exemption 
in favor of all beneficiaries); Miss. Code Ann. § 85-3-11 (1972) (exemption in favor 
of all beneficiaries).

260 See notes 250 & 254 supra and accompanying text.
261 E.g., Cal. Civ. Pro. Code § 690.18(c) (West Supp. 1973); Pa. Stat. Ann. tit. 40, 

§ 515 (1971); Wis. Stat. Ann. § 272.18(31) (c) (Supp. 1973); see note 253 supra.
262 E.g., Cal. Civ. Pro. Code § 690.18(c) (West Supp. 1973); Mass. Gen. Laws 

Ann. ch. 32, § 41 (Supp. 1972); Wis. Stat. Ann. § 272.18(31) (c) (Supp. 1973); see 
note 253 supra. But cf. note 254 supra.

C. Criticism of Retirement Income Exemption Statutes.
The statutes exempting retirement income fail to establish satisfactory 

limitations on the amount of retirement income which is exempt. Almost 
none of the statutes which exempt income from public programs limits 
the amount of the exemption; nor do these statutes make the exemption 
dependent upon need. Although some statutes establish a maximum 
exemption for retirement income from private programs,260 many do 
not.261 In addition, most private retirement income exemption statutes 
do not take into account other sources of income.262 Thus, in some 
states debtors may claim an exemption for all income received from 
social security, public or private employee retirement programs, and 
private annuity contracts. Although it is desirable to ensure that the 
elderly may enjoy the comforts of life and to recognize their special 
needs, these unlimited exemptions are not warranted. Creditors should be 
permitted to reach otherwise exempt retirement income upon a show
ing that the income is unnecessary to the retired debtor.

Alimony and Child Support. Although alimony and child sup
port payments represent an important type of support income, these 
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payments rarely are exempted from the claims of either the payor’s or 
the payee’s creditors. A few states exempt a divorced man’s earnings 
from claims of his creditors to the extent they are necessary to make 
support payments,263 but only New York specifically exempts such 
payments, once paid over, from the claims of the wife’s and children’s 
creditors.264 This failure to protect support payments after receipt ob
viously contradicts the avowed purpose of the exemption laws—pro
tection of debtors’ families.

263 Alaska Stat. § 0935.085 (1973) (child support only); Mich. Comp. Laws Ann. 
§ 600.7511(4) (1968) (child support and alimony); of. Int. Rev. Code of 1954, § 6334(a) 
(8) (amount payable as child support exempt from execution for taxes).

264 N.Y. Civ. Prac. Law § 5205(e)(3) (McKinney 1963).
265 E.g., Horan v. Horan, 259 Ala. 117, 122, 65 So. 2d 486, 489 (1953); Bickel v. 

Bickel, 17 Ariz. App. 29, 31, 495 P.2d 154, 156 (1972); Thiel v. Thiel, 41 N.J. 446, 451, 
197 A.2d 354, 357 (1964); Brown v. Brown, 32 Ohio App. 2d 139, 141, 288 N.E.2d 852, 
854 (Ct. App. 1972); Calvin v. Calvin, 6 Ore. App. 572, 577, 487 P?2d 1164, 1166 (1971). 
Compare Petrie v. Petrie, 41 Mich. App. 80, 83, 199 N.W.2d 673, 675 (1972) (work
men’s compensation subject to lien for alimony payments but not for attorneys’ fees 
awarded to wife) with Public School Employees’ Retirement Bd. v. Wexford Circuit 
Judge, 39 Mich. App. 568, 572, 197 N.W.2d 854, 856 (1972) (statute exempting retire
ment funds precludes subjecting funds to process in divorce proceeding). Contra, 
Miller v. Superior Ct., 69 Cal. 2d 14, 16, 442 P.2d 663, 665, 69 Cal. Rptr. 583, 584 (1968) 
(alimony and child support not exception to government pension exemption); Graham 
v. Azar, 204 So. 2d 193 (Fla. 1967) (former wife not entitled to assert claims for child 
support against such property of remarried former husband as is included in head-of- 
household exemption).

To effectuate the protective intent of the exemption laws, statutory 
and interpretive changes should be made. The statutes exempting the 
former husband’s earnings to the extent of support claims payable should 
be amended to exempt a reasonable amount of alimony and child sup
port both before and after payment. Even without specific statutory 
provisions, the courts might properly take the initiative to exempt 
money received as alimony and child support. Courts have not hesitated 
to protect an ex-wife and children in her custody when the ex-husband 
has refused to pay alimony and child support; the courts have forced 
the former husband to pay alimony and child support from sources 
exempted by statute even though no statute expressly created an ex
ception for alimony and child support claims.265 Also, courts might ex
tend the exemption statutes to alimony and child support payments. 
In cases where the alimony and child support recipient must care for 
children and therefore is unable to earn wages, the support payments 
might be deemed substitutes for earnings of the recipient. This approach 
would permit the support payments to be treated as earnings, which 
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specifically are exempt by statute in all states. Alternatively, the support 
payments legitimately might be characterized as earnings solely of the 
payor, against which the wife’s and children’s creditors generally could 
assert no claims, unless the debt is for necessaries. Had there been no 
divorce, the support payments would be protected by the usual earnings 
exemption laws against claims of the payor’s own creditors. A divorce, 
followed by periodic payments of the husband’s earnings to the wife 
and children to be used in the same way and for the same purposes as 
if there had been no divorce, should not upset the otherwise exempt 
nature of the earnings.

Other Exempt Income. Most states exempt unemployment266

266E.g., Alaska Stat. § 23.20.405(b) (1962); Cal. Civ. Pro. Code § 690.17 (West 
Supp. 1973); Colo. Rev. Stat. Ann. § 82-10-3 (1963); Fla. Stat. Ann. § 443.17 (1966); 
III. Rev. Stat. ch. 48, § 540 (Smith-Hurd 1966); Minn. Stat. Ann. § 268.17(2) (1959); 
N.M. Stat. Ann. § 59-9-18(c) (1960); N.Y. Labor Law § 595(2) (McKinney 1965); 
N.C. Gen. Stat. § 96-17(c) (1965); Ohio Rev. Code Ann. § 4141.32 (Page 1965); Okla. 
Stat. Ann. tit. 40, § 225(c) (1954).

267 E.g., Ala. Code tit. 26, § 3O2B (1958); Ariz. Rev. Stat. Ann. § 23-1068(B) (1971); 
Cal. Civ. Pro. Code § 690.15 (West Supp. 1973); Conn. Gen. Stat. Ann. § 31.186 
(1960); Ind. Ann. Stat. § 40-1217 (1965); Kan, Stat. Ann. § 44-514 (1964); Mich. 
Comp. Laws Ann. § 418.821 (Supp. 1973).

268 Cal. Civ. Pro. Code § 690.11 (West Supp. 1973) (only those benefits accruing on 
annual premium of $500); Mass. Gen. Laws Ann. ch. 175, § 110A (1972) ($35 per 
week limit); N.Y. Ins. Law § 166(2) (McKinney 1966) ($400 per month limit); Wis. 
Stat. Ann. § 272.18(25) (1958) ($150 per month limit).

269 Ark. Stat. Ann. § 30-208 (1962); Fla. Stat. Ann. § 222.18 (1961); Iowa Code 
Ann. § 511.37 (1949); Me. Rev. Stat. Ann. tit. 24A, § 2429 (1972); Minn. Stat. Ann. 
§ 550.39 (1947); Tex. Ins. Code art. 21.22(1) (1963); Wash. Rev. Code Ann. § 48.18.400 
(1961); see Lively v. Blue Cross Hosp. Serv., Inc., 488 S.W.2d 474, 476 (Tex. Civ. 
App. 1972) (medical insurer barred by workmen’s compensation exemption statute 
from asserting its claim for restitution of medical expenses mistakenly paid in insured’s 
workmen’s compensation suit).

and workmen’s compensation267 payments. Similarly, most states grant 
either a limited268 or complete269 exemption for disability and health 
insurance payments. These types of income exemptions are appropriate 
because the income is payable only if the recipients are in necessitous 
situations.

Personal, Household, and Miscellaneous Possessions

Almost every state’s exemption laws contain provisions which pro
tect debtors’ basic possessions from the reach of creditors. These pro
visions are designed to ensure that debtors will have necessary items for 
living in reasonable comfort and for earning a living. The statutes vary 
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as to the types of items that are exempt and as to the amount of their 
exempt value. Household furnishings are exempt in practically every 
jurisdiction.270 Some states limit the value of the furnishings, leaving 
the choice of the particular furnishings to the debtor,271 while other 
jurisdictions limit the exemption to “necessary” furnishings.272 Some 
jurisdictions also list specific exempt items such as stoves,273 beds,274 
sewing machines,275 televisions and radios,276 refrigerators,277 laundry 
equipment,278 and kitchen utensils.279 A few states place no limits on 
the amount or types of household items that are exempt.280

270 E.g., Kan. Stat. Ann. § 60-2304(1) (Supp. 1970); N.Y. Civ. Prac. Law § 5205(a) 
(1) (McKinney 1963); Okla. Stat. Ann. tit. 31, § 1(2) (Supp. 1972); Tex. Rev. Civ. 
Stat. art. 3832(2) (1966).

271 Me. Rev. Stat. Ann. tit. 14, § 4401(1) (Supp. 1972) ($500); Ore. Rev. Stat. 
§ 23.160(1) (f) (1971) ($400); Wash. Rev. Code Ann. § 6.16.020(3) (a) (Supp. 1972) 
($1,000).

272 E.g., Ariz. Rev. Stat. Ann. § 33-1122 (1956); Cal. Civ. Pro. Code § 690.1 (West. 
Supp. 1973); N.Y. Civ. Prac. Law § 5205(a)(5) (McKinney 1963); see notes 414-429 
infra and accompanying text.

273 N.Y. Civ. Prac. Law § 5205 (a) (1) (McKinney 1963).
274 Conn. Gen. Stat. Ann. § 52-352 (1960); Iowa Code Ann. § 627.6(11) (1950); 

Vt. Stat. Ann. tit. 12, § 2740 (1973); Wis. Stat. Ann. § 272.18(5) (1958).
275 Mass. Gen. Laws Ann. ch. 235, § 34 (Supp. 1972); Mont. Rev. Codes Ann. 

§ 93-5813 (1964); Pa. Stat. Ann. tit. 12, § 2168 (1967).
276 Cal. Civ. Pro. Code § 690.1 (West Supp. 1973); Wis. Stat. Ann. § 272.18(5) 

(1958).
277 Me. Rev. Stat. Ann. tit. 14, § 4401 (6) (Supp. 1972).
278 Utah Code Ann. § 78-23-1 (2) (1953).
279 Hawaii Rev. Stat. § 651-66(1) (1968); Neb. Rev. Stat. § 25-1556(2) (Supp. 1972); 

Va. Code Ann. § 34-26(5) (1970).
280 Okla. Stat. tit. 31, § 1(2) (Supp. 1972); Tex. Rev. Civ. Stat. art. 3832(2) (1966).
281 Ala. Code tit. 7, § 629 (I960); Mich. Comp. Laws Ann. § 600.6023(a)(1) (1968); 

Mo. Ann. Stat. § 513.435 (1) (Supp. 1972); Okla. Stat. Ann. tit. 31, § 1(6) (Supp. 
1972); Tex. Rev. Civ. Stat. art. 3832(6) (1966); Wis. Stat. Ann. 272.18(2) (1958).

282 N.Y. Civ. Prac. Law § 5205 (a)(2) (McKinney 1963); Tenn. Code Ann. § 26-203 
(1955); Va. Code Ann. § 34-26(1) (1970).

283 Me. Rev. Stat. Ann. tit. 14, § 4401(2) (Supp. 1972); N.Y. Civ. Prac. Law 
5205(a)(6), (b)(3) (McKinney 1963).

284 Wash. Rev. Code Ann. § 6.16.020(1) (Supp. 1972).
285 Alaska Stat. § 09.35.080(2) (1973).
286 Nev. Rev. Stat. § 21.100(1) (1971); N.M. Stat. Ann. § 24-5-1 (1954) ; Ohio Rev. 

Code Ann. § 2329.66(F) (Page Supp. 1972).
287 Cal. Civ. Pro. Code § 690.1 (West Supp. 1973); N.M. Stat. Ann. § 24-5-1 (1954); 

Ore. Rev. Stat. § 23.200 (1971).
288 Ariz. Rev. Stat. Ann. § 33-1122(2) (1956); Cal. Civ. Pro. Code § 690.25 (West

In addition to useful household items, the exemption statutes also 
commonly apply to more personalized, arguably less necessary, items 
such as family pictures,281 Bibles,282 wedding rings283 and other jewelry,284 
books,285 historical and scientific collections,286 guns,287 church pews,288 
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and cemetery lots.289 The states also allow debtors and members of their 
families to keep all of their clothing290 or such as is necessary.291

Supp. 1973); Mich. Comp. Laws Ann. § 600.6023(a)(3) (1968); N.Y. Civ. Prac. Law 
5205(a)(3), (b)(1) (McKinney 1963).

289 E.g., Cal. Civ. Pro. Code § 690.24 (West Supp. 1973); Colo. Rev. Stat. Ann. 
§ 77-2-2(1) (e) (1963); Mass. Gen. Laws Ann. ch. 234, § 34 (Supp. 1972).

290 Iowa Code Ann. § 627.6(1) (1950); Md. Ann. Code art. 83, § 11 (1969); S.D. 
Compiled Laws Ann. § 43-45-2(5) (1969); Tex. Rev. Civ. Stat. arts. 3832(17), 3835(2) 
(1966).

291 Cal. Civ. Pro. Code § 690.1 (West Supp. 1973); Mass. Gen. Laws Ann. ch. 235, 
§ 34 (Supp. 1972); Neb. Rev. Stat. § 25-1556(2) (Supp. 1972); N.H. Rev. Stat. Ann. 
§ 511.2 (Supp. 1972).

292 E.g., Ariz. Rev. Stat. Ann. § 33-1124 (1956); Cal. Civ. Pro. Code § 690.4 (West
Supp. 1973); Ky. Rev. Stat. Ann. §§ 427.010(1), 427.030, 427.040 (1972); Mo. Ann. 
Stat. § 513.435(7) (Supp. 1972); N.Y. Civ. Prag. Law §§ 5205(a)(7), (b)(4)
(McKinney 1963); Tex. Rev. Civ. Stat. arts. 3832(5), 3835(3) (1966); Vt. Stat. Ann. 
tit. 12, § 2740 (1973). See generally, Joslin, supra note 2, at 365-68.

293 E.g., Cal. Civ. Pro. Code § 690.4 (West Supp. 1973) ($2,500) ; Colo. Rev. Stat. 
Ann. §§ 77-2-2(1) (j), (1) (1963) ($500); Kan. Stat. Ann. § 60-2304(5) (Supp. 1972) 
($5,000); Mass. Gen. Laws Ann. ch. 235, § 34 (Supp. 1972) ($500).

294 E.g., Me. Rev. Stat. Ann. tit. 14, § 4401(6) (Supp. 1972); Mass. Gen. Laws Ann. 
ch. 235, § 34 (Supp. 1972); Mo. Ann. Stat. § 513.435(7) (Supp. 1972); N.Y. Civ. Prac. 
Code 5205(a)(7), (b)(4) (McKinney 1963); Ore. Rev. Stat. § 23.160(1) (c) (1971).

295 E.g., Ariz. Rev. Stat. Ann. § 33-1125 (1956); Mass. Gen. Laws Ann. ch. 235, 
§ 34 (Supp. 1972); Mich. Comp. Laws Ann. § 600.6023(a)(4) (1968); Mo. Ann. Stat. 
§§ 513.435(5), (6) (Supp. 1972); Okla. Stat. Ann. tit. 31, § 1 (Supp. 1972); Tex. Rev. 
Civ. Stat. arts. 3832(7)-(9), (12), (13), (18)-(24) (1966).

296 E.g., Mich. Comp. Laws Ann. § 600.6023(a)(4) (1968); Vt. Stat. Ann. tit. 12, 
§ 2740 (1973); Wis. Stat. Ann. § 272.18(6) (Supp. 1973).

297 Kan. Stat. Ann. § 60-2304(3) (Supp. 1972); Wis. Stat. Ann. § 272.18(6) (Supp. 
1973). Contra, Ohio Rev. Code Ann. § 2329.81 (Page 1954); Okla. Stat. Ann. tit. 31, 
§ 8, (1955).

298 Alaska Stat. § 09.35.080(4) (1973); Colo. Rev. Stat. Ann. § 77-2-2(1) (k) (1963); 
Hawaii Rev. Stat. § 651-66(4) (1968); Iowa Code Ann. § 627.6(18) (1950); Ky. Rev. 
Stat. Ann. §§ 427.030, 427.040 (1972); Mich. Comp. Laws Ann. 600.6023(a)(5) (1968); 
Utah Code Ann. § 78-23-1 (6) (1953); see Lopp v. Lopp, 198 Cal. App. 2d 474, 18 Cal. 
Rptr. 338 (Dist. Ct. App. 1961); Kelly v. Degelau, 244 Iowa 873, 58 N.W.2d 374 (1953).

Finally, the exemption laws also protect items used by a debtor to 
earn his living, such as tools, books, machinery, and farm implements.292 
These items often are limited by a maximum dollar value293 or by the 
requirement that the items be necessary in carrying on the debtor’s oc
cupation.294 Furthermore, certain debtors benefit from various live
stock295 and feed296 exemptions. The family car occasionally is claimed 
as exempt, but such claims usually are unsuccessful. Although a number 
of states explicitly exempt a debtor’s vehicle,297 most require that the 
vehicle be used in the debtor’s profession or trade298 or that it have an 
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unreasonably low value considering the values of today’s automobiles.299 
Many personal possession exemption statutes are criticized for speci

fying the types of property which are to be exempt. Not all debtors’ 
needs are the same, and the statutory specifications consequently often 
favor certain debtors over others. Moreover, the specifications often 
become obsolete because legislatures do not amend the laws to reflect 
current needs of society. Therefore, it may be preferable to allow 
debtors to select the items which they wish to hold as exempt by en
acting a dollar amount exemption.300 The dollar amount would have to 
be amended periodically or permitted to fluctuate according to a cost 
of living index. If specific exemptions are used, the statutes should be 
worded very broadly—such as “household items” and “property used 
to carry out an occupation”—to account for changing needs and new 
types of property.

299 E.g., Cal. Civ. Pro. Code § 690.2 (West Supp. 1973) ($1,000); Colo. Rev. Stat. 
Ann. § 77-2-2(1) (k) (1963) ($300); Nev. Rev. Stat. § 21.090(1) (f) (1971) ($1,000); 
Ore. Rev. Stat. § 23.160(1) (d) (1971) ;$400).

300 See Rombauer, supra note 2, at 491-94.
301 See Comment, Bankruptcy Exemptions: Critique and Suggestions, 68 Yale L.J. 

1459, 1465-69 (1959).
302 Usually the debtor makes his selections, and three disinterested persons determine 

if they are under the dollar value limitation. See Neb. Rev. Stat. §§ 25-1553 to -1554 

Dollar Amount Exemptions

In addition to other exemptions, many states specifically exempt dol
lar amounts of assets including realty, personalty, or cash. The assets 
to be included in the dollar amount are selected by the debtor. These 
provisions benefit the debtor by permitting him to judge for himself 
which property he needs or desires most to retain, rather than restricting 
his choice to property specifically named in archaic or unrealistic stat
utes.301 Moreover, dollar amount exemptions permit a debtor to select 
cash which may be needed to meet necessary expenses. Although this 
type of exemption arguably permits debtors to select impractical items 
in contravention of the exemption laws’ rehabilitation and protection 
purposes, the necessitous circumstances in which the exemption laws are 
invoked naturally provide some protection against frivolous selections 
and squandering of assets.

ASSETS CHOSEN BY DEBTOR

A majority of states exempts a specific dollar value of assets chosen 
by the debtor,302 the amount of such exemptions ranging from $200 to
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$l,500.303 Although most states granting dollar amount exemptions also 
grant homestead exemptions, some jurisdictions grant the dollar amount 
exemption in lieu of a homestead exemption.304 In these jurisdictions, 
however, the dollar amount of the homestead exemption generally ex
ceeds by a substantial sum the maximum dollar amount exemption.305

(1965). Thre are many variations of this procedure, however. See, e.g., Fla. Stat. 
Ann. § 222.06 (1961); Md. Ann. Code art. 83, § 9 (1969); N.J. Stat. Ann. §§ 2A:17-2O 
to -24 (1952); Wash. Rev. Code Ann. §6.16.090 (1963). Occasionally a statute of this 
type will limit the debtor’s choice to certain kinds of property. E.g., Ga. Code Ann. 
§ 2329.81 (Page 1954) (personalty not including cash); Ohio Rev. Code Ann. § 2329.81 
(Page 1954) (realty and personalty worth $500 but not including specifically exempted 
chattels); Wash. Rev. Code Ann. §§ 6.16.020(3) (c), (4) (Supp. 1972) (only $100 in 
cash, savings, or securities).

303 E.g., III. Ann. Stat. ch. 52, § 13(c) (Smith-Hurd Supp. 1973) ($700); Neb. 
Rev. Stat. § 25-1552 (1964) ($500); N.M. Stat. Ann. § 24-6-2 (Supp. 1973) ($1,000); 
S.D. Compiled Laws Ann. § 43-45-4 (1967) ($1,500); W. Va. Code Ann. § 38-8-1 
(1966) ($200).

304 Neb. Rev. Stat. § 25-1552 (1964); N.M. Stat. Ann. § 24-6-2 (Supp. 1973); Ohio 
Rev. Code Ann. § 2329.81 (Page 1954).

305 Compare N.M. Stat. Ann. § 24-6-2 (Supp. 1973) ($1,000 dollar amount exemption) 
with id. § 24-6-1 ($10,000 homestead exemption).

306 Mich. Comp. Laws Ann. § 489.716 (1967); Vt. Stat. Ann. tit. 8, § 1869 (1970); 
Wis. Stat. Ann. § 272.18(22) (1958).

307 Ore. Rev. Stat. § 723.270 (1971). California and New York exempt accounts 
in both savings and loan associations and credit unions. Cal. Civ. Pro. Code § 690.7(a) 
(West Supp. 1973) (savings and loans); Cal. Fin. Code § 15406 (West Supp. 1973) 
(credit unions); N.Y. Banking Law § 407 (McKinney Supp. 1973) (savings and loans); 
id. § 461 (McKinney 1971) (credit unions).

308 Cal. Fin. Code § 15406 (West Supp. 1973) ($1,500); Mich. Comp. Laws § 489.716 
(1967) ($500); N.Y. Banking Law § 407 (McKinney Supp. 1973) ($600); Wis. Stat. 
Ann. § 272.18(22) (1958) ($1,000).

309 in California, for example, a debtor could have savings of $2,500 exempt. Cal. 
Civ. Pro. Code § 690.7(a) (WTest Supp. 1973) ($1,000 in savings and loan account); 
Cal. Fin. Code § 15406 (West Supp. 1973) ($1,500 in credit union shares). Because 
of these exemptions, some attorneys advise debtors who are contemplating bankruptcy 
to convert nonexempt property into exempt savings accounts. In re Wudrick, 305 
F. Supp. 1123, 1125 (C.D. Cal. 1969), rev'd in part sub nom. Wudrick v. Clements, 451 
F.2d 988 (9th Cir. 1971) (conversion of nonexempt assets to exempt savings and loan 

ASSETS IN SAVINGS AND LOAN ASSOCIATIONS AND CREDIT UNIONS

In addition to unrestricted dollar amount exemptions, a few states 
grant a dollar amount exemption of money if it is on deposit in a savings 
and loan association306 or credit union.307 Exempt amounts range from 
$500 to $1,500.308 When all other exemptions are considered, this special 
dollar amount exemption appears unwarranted and superfluous.309 In 
the few states which grant this exemption in lieu of a homestead ex
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emption,310 the statutory intent may be to allow the debtor to acquire 
a homestead.311 However, the exemption simply may reflect the effec
tiveness of savings and loan association and credit union lobbying.312

accounts and credit union shares on eve of bankruptcy held not fraudulent as a matter 
of law).

310 Idaho Code § 11-205(7) (Supp. 1973); Mich. Comp. Laws Ann. § 489.716 (1967); 
Wis. Stat. Ann. § 272.18(22) (1958).

311 See Morley Bros. v. National Loan & Inv. Co., 120 Mich. 171, 174, 78 N.W. 1078, 
1079 (1899).

312 See Rombauer, supra note 2, at 487-88.
313 Bankruptcy Report, supra note 4, at 171-72; see H.R. 10792, 93d Cong., 1st Sess. 
4.5O3(b)-(c) (1973).

314 Bankruptcy Report, supra note 4, at 171-72; see H.R. 10792, 93d Cong., 1st Sess. 
§ 4.503(b)(2) (1973). The proposed House bill, although based on the Bankruptcy 
Commission’s Report, is inconsistent with the Report on one point. The bill states that 
the additional property may be taken only from livestock, wearing apparel, jewelry, 
household furnishings, tools, automobiles, and a burial plot. Id. The Report, however, 
additionally includes “cash, securities, receivables, accrued vacation pay, and income 
tax refunds.” Bankruptcy Report, supra note 4, at 171.

315 The scheme does not provide uncategorically a tools of trade exemption but in
cludes this item in the list of property which may be claimed as exempt in the alterna
tive $5,000 exemption. Bankruptcy Report, supra note 4, at 182.

316 See notes 153-158 supra and accompanying text.

CRITICISM OF DOLLAR AMOUNT EXEMPTION: PROPOSAL OF
COMMISSION ON BANKRUPTCY LAWS

The Commission on the Bankruptcy Laws would allow a bankrupt 
one set of exemptions including a variety of personal and household 
items, cash, and insurance. In addition, bankrupts would be allowed to 
retain realty or personalty in which the bankrupt has an equity not in 
excess of $5,000 plus $500 for each dependent.313 The personalty may 
be chosen from the types of property typically exempted by state laws, 
including jewelry, tools, cash, securities, motor vehicles, and receiv
ables.314

The Commission’s scheme should be abandoned. The exemptions of 
household and personal items, tools of the trade and profession, cash, 
and insurance guarantee immediate family protection and encourage re
habilitation.315 As previously suggested,316 the $5,000 exemption for the 
home should be deleted. Even if the homestead exemption is not de
leted, the scheme allowing an alternative exemption of $5,000 in person
alty and cash should be abandoned. The exemption of the home at least 
insures protection of the family. The alternative exemption may, de
pending on the property selected and how it is used, further the policies 
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of family protection and debtor rehabilitation; however, the increase in 
family protection and debtor rehabilitation represents an unjustifiable 
withholding of substantial assets from creditors. The apparent fairness 
of allowing the $5,000 exemption to householder and nonhouseholder 
alike317 cannot justify the unfairness towards creditors which re
sults from allowing superfluous exemptions to debtors. Moreover, the 
scheme embodies internal inequities by favoring the few “high-living” 
bankrupts, who own sufficient assets to be benefitted by the exemption 
laws, over the majority318 of bankrupts who own few assets. Finally, 
to insure that the dollar amount exemption is not abused, the amount 
exempted should be moderate. A $400 limit seems reasonable in light 
of other exemptions of necessary items.

317 Existing federal law has been criticized because reference to state exemption laws 
causes unequal treatment of debtors in different states. See Bankruptcy Report, supra 
note 4, at 171.

318 See D. Stanley & M. Girth, supra note 2, at 57-58, 248.

These criticisms of the recommendation of the Commission on the 
Bankruptcy Laws are not intended to reflect dissatisfaction with all 
statutes that grant dollar amount exemptions. These statutes have the 
virtue of allowing debtors to select items of property they deem de
sirable and useful. Thus, exempt property is not determined entirely 
by reference to statutes which are often archaic, reflective of narrow 
legislative notions about what is desirable and necessary for a debtor 
and his family, and insensitive to individuals’ unique circumstances. 
Moreover, these statutes allow debtors to have cash which may be needed 
to pay rent, meet medical expenses, or obtain other necessary items and 
services requiring cash payments.

APPLICABILITY AND DURATION OF EXEMPTION AFTER 
TRANSFORMATION OF EXEMPT ASSET

Two situations commonly arise in which debtors claim exemption 
of assets not explicitly included in the exemption laws. The first situa
tion involves transformation of exempt property into cash; the other 
involves investments of exempt cash payments in otherwise nonexempt 
assets such as checking or savings accounts, savings bonds, or securities.

Proceeds from Exempt Property

A debtor’s exempt property may be transformed into cash in a number 
of ways. Debtors frequently sell exempt property for cash. Also, 
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exempt property may be sold at an execution sale because the property 
exceeds the maximum allowance of the exemption laws, in which case 
the debtor is paid the amount of the allowance in cash.319 In addition, 
if insured exempt property is destroyed or damaged, the debtor may 
receive cash for the property from his insurer. Generally, the law 
exempts payments which a debtor receives in each of these instances. 
This gives the debtor an opportunity to reinvest the proceeds in other 
exempt property.320

319 See notes 116-122 supra and accompanying text.
320 Most of the law in this area deals with the homestead, but a few laws relate to 

personalty.
321 Cal. Civ. Code § 1265 (West Supp. 1973), construed in Thorsby v. Babcock, 36 

Cal. 2d 202, 206, 222 P.2d 863, 866 (1950) (exemption extends beyond six months where 
litigation delays receipt of proceeds from sale) ; Tex. Rev. Civ. Stat. Ann. art. 3834 
(1966).

322 III. Ann. Stat. ch. 52, § 6, (Smith-Hurd Supp. 1973); Minn. Stat. Ann. § 510.07 
(1947); Ore. Rev. Stat. § 23.240(2) (1971); S.D. Compiled Laws Ann. § 43-45-3 (1967); 
Wash. Rev. Code Ann. § 6.12.090 (1963); see Wis. Stat. Ann. § 272.20(1) (Supp. 
1973) (two-year period).

323 However, some states provide no time limit. E.g., N.D. Cent. Code § 47-18-16 
(1960); Wyo. Stat. Ann. § 1-503 (1959), construed in United States v. Field, 190 
F. Supp. 216, 219 (D. Wyo. 1960). The courts must cope with the duration of the 
exemption as in cases of exempt payments to the debtor. See notes 340-356 infra and 
accompanying text.

324 Thorsby v. Babcock, 36 Cal. 2d 202, 206, 222 P.2d 863, 866 (1950); Weiss v. 
Stone, 220 So. 2d 403 (Fla. Ct. App. 1969); Aronson v. Murk, 67 Wash. 2d 1, 7, 406 
P.2d 607, 611 (1965).

325 E.g., Ore. Rev. Stat. § 23.240(2) (1971); Wash. Rev. Code Ann. § 6.12.090 
(1963); Wis. Stat. Ann. § 272.20(1) (Supp. 1973).

326 E.g., Cal. Civ. Code § 1265 (West Supp. 1973); Minn. Stat. Ann. § 510.07 (1947);

The exemption accorded to the proceeds from the voluntary or in
voluntary sale of exempt items is consistent with the purposes of the ex
emption laws by allowing a debtor to change the types of exempt 
property he owns without fear of losing his exemption. Statutory 
and judicial limitations on the maximum time the exemption applies 
insure against abuses.

VOLUNTARY SALES

If a debtor voluntarily sells his homestead, most states provide a 
period of time—generally six months321 or a year322—during which cred
itors may not levy on the proceeds of the sale.323 This grace period 
allows a debtor to sell his home without fear that the proceeds of the 
sale will be attached before purchase of another home.324 Although 
many states require the debtor to hold the proceeds with the intention 
of acquiring a new homestead,325 a significant number do not.326 Those 
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jurisdictions not conditioning the exemption on intention to purchase 
another homestead invite the inequitable result that a debtor might ac
quire a new homestead with assets of nonexempt origin and concomit
antly claim the proceeds of the sale of a former homestead as exempt.327

Miss. Code Ann. § 85-3-1 (10) (b) (1972); S.D. Compiled Laws Ann. § 43-45-3 (1967).
327 See Davis v. Lamrnons, 246 Miss. 624, 151 So. 2d 907 (1963).
328Hawaii Rev. Stat. § 651-66(8) (1968); Ii.l. Ann. Stat. ch. 52, § 13(c) (Smith- 

Hurd Supp. 1973); Miss. Code Ann. § 85-3-1 (10) (b) (1972). See also Ore. Rev. Stat. 
§ 23.164(2) (1971) ($3,000 of proceeds from sale of exempt mobile home exempt for 
one year if held with intent to purchase another homestead).

329 Compare Bogardus v. Salter, 127 Okla. 4, 5, 259 P. 561, 562 (1927) (proceeds 
from sale of exempt personalty exempt) with Gillett State Bank v. Knaack, 229 Wis. 
179, 184, 281 N.W. 913, 914 (1938) (proceeds from sale of exempt personalty not 
exempt) •

330 See notes 116-122 supra and accompanying text.
331 E.g., Ala. Code tit. 7, § 653 (1960); III. Ann. Stat. ch. 52, § 8 (Smith-Hurd 

1967); Mich. Comp. Laws Ann. § 600.6033 (1968); Miss. Code Ann. § 85-3-37 (1972); 
Neb. Rev. Stat. § 40-112 (1968); Wis. Stat. Ann. § 272.21(2) (Supp. 1973).

332 Cal. Civ. Code § 1257 (West 1954) (six month exemption); Colo. Rev. Stat. 
Ann. § 77-3-7 (1963); N.Y. Civ. Prac. Law § 5206(f) (McKinney Supp. 1973).

333 See notes 321-323 supra and accompanying text. At least one state requires that 
the amount be paid in court and released when a new homestead is chosen. S.C. Code 
Ann. § 34-7 (1962). See also Ga. Code Ann. § 51-501 (1965) (proceeds from sale of 
town property to complete debtor’s homestead exemption to be invested by county 
magistrate in private property chosen by the debtor to constitute his exemption).

334 Cal. Civ. Code § 1257 (West 1954) (six months); Colo. Rev. Stat. Ann. § 77-3-7 
(1963; (one year); N.Y. Civ. Prac. Law § 5206(f) (McKinney Supp. 1973) (one year).

Relatively few statutes grant exemptions to proceeds of the volun
tary sale of exempt personalty.328 The few courts that have considered 
this issue without statutory guidance have reached conflicting results.329

forced sales

If a debtor’s equity in his homestead exceeds the statutory value 
limitation and the homestead is sold on execution,330 the exempt statutory 
amount is paid to the debtor.331 Although some state statutes explicitly 
exempt the proceeds paid to the debtor,332 most do not. However, the 
requirement that the portion of the proceeds equal to the maximum 
amount of the exemption be paid to the debtor indicates that the pro
ceeds should be exempt. Additionally, in most states, the law with 
respect to voluntary sales of the homestead indicates that the exemption 
should be extended to the amount paid to the debtor.333

Only a few statutes state how long the proceeds exemption lasts in 
the case of a forced sale.334 Where there is no statute, the statutory 
rules governing the duration of the exemption for voluntary sales could 
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be followed. If there is no statutory rule for voluntary sales, the courts 
should allow the exemption for a reasonable time during which the 
debtor may find a new homestead.335

335 See Weiss v. Stone, 220 So. 2d 403, 405 (Fla. Ct. App. 1969).
336Colo. Rev. Stat. Ann. § 77-4-9 (Supp. 1965); Md. Ann. Code art. 83, § 10 (1969); 

Mich. Comp. Laws Ann. § 600.6033 (1968): Minn. Stat. Ann. § 550.41 (1947); Ore. 
Rev. Stat. § 23.160(2) (1971); Wis. Stat. Ann. § 272.19(2) (Supp. 1973).

337 Colo. Rev. Stat. Ann. § 77-3-9 (1963); Conn. Gen. Stat. Ann. § 52-354 (1960); 
III. Ann. Stat. ch. 52, § 7 (Smith-Hurd 1967); Miss. Code Ann. § 85-3-1 (10) (b) 
(1972); Tenn. Code Ann. § 26-305 (1955); see Wash. Rev. Code Ann. § 6.16.050 (1963) 
(destruction by fire); Wis. Stat. Ann. § 272.18(17) (1958) (destruction by fire).

338 f.g., Dennis v. Smith, 125 Ohio St. 120, 126, 180 N.E. 638, 641 (1932); Home 
Improvement Loan Co. v. Brewer, 318 S.W.2d 673, 676 (Tex. Civ. App. 1958).

339 Colo. Rev. Stat. Ann. § 77-2-2(1) (n) (1963); Conn. Gen. Stat. Ann. § 52-354 
(1960); Miss. Code Ann. § 85-3-1 (10) (b) (1972); Wash. Rev. Code Ann. § 6.16.05D 
(1963); Wis. Stat. Ann. § 272.18(17) (1958). See also Colo. Rev. Stat. Ann. § 6-4-22 
(1963) (hail insurance proceeds exempt); Mont. Rev. Codes Ann. § 82-1520 (1966) 
(hail insurance proceeds exempt).

340 Ariz. Rev. Stat. Ann. § 33-1126 (1956); Minn. Stat. Ann. § 550.37(16) (Supp. 
1973); N.H. Rev. Stat. Ann. § 512.21 (VII) (1968); N.Y. Civ. Prac. Law § 5205(c) 
(McKinney 1963).

The few statutes which regulate the forced sale of exempt personalty 
worth more than the statutory maximum provide that the exempt 
amount is to be paid to the debtor from the proceeds of sale prior to any 
payment to the execution creditor.336 The exemption clearly should 
extend to the proceeds of an involuntary sale of personalty. Otherwise, 
the exemption is meaningless whenever the value of the personalty ex
ceeds the statutory allowance, since the levying creditor immediately 
could order the sheriff to pay the total amount to him . Moreover, if the 
sheriff is forced to sell exempt property, it is likely that the debtor has 
no non exempt property. This is a situation where the protection of the 
exemption laws is needed and appropriate. Accordingly, the courts 
should afford the debtor a reasonable time to purchase other property 
with the proceeds.

INSURANCE PROCEEDS

If an insured dwelling situated on the homestead is destroyed, a num
ber of states exempt the insurance proceeds.337 In the absence of statu
tory guidance, courts have extended the exemption to the proceeds to 
effectuate the purposes of the homestead exemption laws.338 Some states 
also provide an exemption for insurance proceeds when exempt personal 
property is destroyed.339 A few states exempt a debtor’s cause of 
action or the recovery due to destruction or conversion of exempt 
property.340
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Deposits and Investment of Exempt Payments

When a debtor deposits an exempt payment of money in a bank ac
count or invests it in some otherwise nonexempt asset, the question arises 
whether the exemption extends to the bank account or other asset. If 
the exemption is not extended, creditors could frustrate the efficient 
use of the money by levying upon the money soon after payment. On 
the other hand, some limitation must be imposed, or a debtor could 
claim exemptions for all the assets ever purchased with exempt income.341 342

341 Cf. New Amsterdam Cas. Co. v. Waller, 301 F.2d 839 (4th Cir. 1962) ($500 per
sonal property exemption did not attach permanently to each salary check successively 
upon receipt).

342 370 U.S. 159 (1962).
343 38 U.S.C. § 3101(a) (1970).
344 370 U.S. at 162.
345 Id.
346 Philpott v. Essex County Welfare Bd., 409 U.S. 413, 416-17 (1973).

In Porter v. Aetna Casualty & Surety Co.M2 the Supreme Court dealt 
with this problem in ruling that veterans’ disability compensation pay
ments, covered by federal statute which provides that “payments made 
to ... a beneficiary shall be exempt,” 343 retained exempt status after 
being deposited in a federal savings and loan account.344 The Court 
traced the history of various veterans’ benefits exemption laws and con
cluded

[tjhe Congress, we believe, intended that veterans in the safe
keeping of their benefits should be able to utilize those normal 
modes adopted by the community for that purpose—provided the 
benefit funds ... are readily available as needed for support and 
maintenance, actually retain the qualities of moneys, and have not 
been converted into permanent investments.345

Recently the Court followed Porter in finding that retroactive disability 
insurance benefits deposited in a bank account were “readily withdraw
able and retained the qualities of ‘moneys’ ” 346 and therefore ruled that 
they were exempt. Both decisions emphasize that the exemption con
tinues if the invested fund remains liquid and readily accessible to the 
debtor. Since these benefits were provided mainly for subsistence, this 
test is reasonable and consistent with the purposes of the laws.

State statutes adopt a variety of schemes for dealing with this general 
issue, some of which differ from the Supreme Court’s approach. State 
rules do not apply uniformly to all payments of exempt money, but 
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rather are found in an assortment of specific exemption laws. A few 
states provide an express time limit for the exemption,347 while others 
extend the exemption as long as the debtor retains the money348 or de
posits it in a bank349 or even if he otherwise relinquishes possession of 
it.350 Other state provisions extend the exemption for unemployment 
compensation indefinitely, so long as the payments are not commingled 
with other assets.351

347 E.g., III. Ann. Stat. ch. 52, § 13(b) (Smith-Hurd Supp. 1973) (public employees’ 
pensions exempt for one year); Minn. Stat. Ann. § 550.38 (1947) (veterans’ pensions 
exempt for one year); N.Y. Civ. Prac. Law § 5205(c) (McKinney 1963) (proceeds 
paid as damages exempt for one year).

343Conn. Gen. Stat. Ann. § 52-352 (1960) (federal pensions).
349 Tenn. Code Ann. § 26-206 (1955). Contra, Ohio Rev. Code Ann. § 2329.81 (Page 

1954), construed in Dennis v. Smith, 125 Ohio St. 120, 126, 180 N.E. 638, 640 (1932).
350 Iowa Code Ann. § 97B.39 (1972) (public employees’ pension payments exempt 

without time limit); Wash. Rev. Code Ann. § 6.16.030 (1963) (federal pensions exempt 
if deposited or lent by debtor).

351 E.g., Alaska Stat. § 23.20.405(b) (1962); Colo. Rev. Stat. Ann. § 82-10-3 (1963); 
Minn. Stat. Ann. § 286.17(2) (1959); N.M. Stat. Ann. § 59-9-18(c) (Supp. 1973); 
N.C. Gen. Stat. § 96-17(c) (1965); Okla. Stat. Ann. tit. 40, § 225(c) (1954).

352 See In re McGreevy Estate, 445 Pa. 318, 322, 286 A.2d 355, 356 (1971). The court 
in McGreevy held that the statute only protected federal benefits prior to payment. 
Id. In view of the Supreme Court’s construction of other federal exemption laws, this 
represents an overly restrictive construction of the exemption. See notes 342-346 supra 
and accompanying text.

353 E.g., MacQuarrie v. Balch,---- Mass.------,---- , 285 N.E.2d 103, 104 (1972) (wel
fare payments); Freedom Fin. Co. v. Fleckenstein, 116 N.J. Super. 428, 432, 282 A.2d 
458, 460 (Dist. Ct. 1971) (railroad retirement payments) ; Guardian Loan Co. v. Baylis, 
112 N.J. Super. 44, 46, 270 A.2d 304, 305 (Dist. Ct. 1970) (welfare payments); First 
Nat’l Bank v. Funnell, 144 Okla. 188, 189, 290 P. 177 (1930) (benefits of fraternal aid 
association).

354 Sec New Amsterdam Cas. Co. v. Waller, 301 F.2d 839 (4th Cir. 1962) (realty). 
But see Booth v. Martin, 158 Iowa 434, 435, 139 N.W. 888, 889 (1913).

355 E.g., Zw re Estate of Todd, 243 Iowa 930, 939, 54 N.W.2d 521, 526 (1952); State 
v. Monaco, 81 N.J. Super. 448, 451, 195 A.2d 910, 912 (Super Ct. 1963); see Cohen, 
supra note 38, at 589-93.

356 See In re Estate of Todd, 243 Iowa 930, 939, 54 N.W.2d 521, 526 (1952).
Different considerations may be present when the money claimed as exempt repre

sents a lump sum death or disability benefit or insurance proceeds as opposed to periodic

In the absence of specific statutory direction, state courts have ap
plied a variety of rules. Only rarely have the courts applied the ex
emptions strictly and allowed creditors to reach the payments immedi
ately after payment.352 Most courts extend the exemption to payments 
in the hands of debtors, especially if the payments are for subsistence.353 
However, if the money is converted into a permanent investment, state 
courts often deny the exemption.354 The exemption ends when the 
debtor dies,355 since there is then no longer a need for exemption.356 *
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PREREQUISITES FOR EXEMPTIONS

Three common requirements are found in various provisions of the 
exemption laws. In a number of states the debtor must be a resident 
of the state upon whose exemption laws he is relying. Similarly, many 
exemptions are conditioned upon a debtor’s status as head of a family; 
single debtors without dependents are granted some exemptions, but 
these generally are fewer in number or less in quantity or value. A third 
common limitation on exemptions is that the exempt item be “neces
sary.” In a few cases this is a condition to the exemption of the item 
of property; more frequently it limits the amount of the property which 
is exempt.

Residency

Many states condition a debtor’s right to claim any allowable exemp
tions357 or some specific exemptions358 upon the debtor being a “resi
dent.” 359 However, some states extend their exemptions to non-resi
dents,360 and a few, while denying non-residents the usual state ex
emption rights, provide non-residents separate exemptions, typically 
exempting only their clothing and a suitcase.361 In most cases, then, a 
non-resident debtor may not benefit from the forum’s exemption laws 
to the same degree as a resident.

subsistence payments and earnings. These benefits may be designed to provide support 
over a long period of time in which case it may be desirable to allow freer investment 
of the funds to maximize the income generated from them.

35" £.g., N.C. Const, art. X, § 1 (1970); Ala. Code tit. 7, § 629 (1960); Ind. Code 
§ 34-2-28-1 (1973); Iowa Code Ann. § 627.6 (1950); Md. Ann. Code art. 83, § 13 (Supp. 
1969); Miss. Code Ann. § 85-3-51 (1972); Mo. Ann. Stat. § 513.425 (1952); Mont. 
Rev. Codes Ann. § 93-5813 (1964); Neb. Rev. Stat. § 25-1556 (Supp. 1972); Okla. 
Stat. Ann. tit. 31, § 3 (1951); Tenn. Code Ann. § 26-201 (Supp. 1972); Wyo. Stat. 
Ann. § 1-507 (1959).

35$E.g., Minn. Stat. Ann. §§ 550.37(2), (18) (Supp. 1971); S.D. Compiled Laws 
§§ 43-45-2, -7 (1966); Wis. Stat. Ann. § 272.18(30) (1958).

359 See notes 372-379 infra and accompanying text.
360 III. Ann. Stat. ch. 52, § 13 (1972), construed in Menzie v. Kelly, 8 Ill. App. 259, 

260-61 (1881); see Carroll v. First State Bank of Denison, 148 S.W. 818 (Tex. Civ. 
App. 1912); ef. Morris Plan Indus. Bank v. Gurning, 296 N.Y. 324, 331-32, 67 N.E,2d 
510, 513 (1946); Arch Lumber Co., Inc. v. Dohm, 81 R.I. 69, 98 A.2d 840 (1953).

361 Iowa Code Ann. § 627.14 (1950) (unmarried non-residents); Utah Code Ann. 
§ 78-23-3 (1953) (all non-residents).

362 U.S. Const, art. IV, § 1.

Moreover, a forum state is not required under the full faith and 
credit clause362 to afford non-resident debtors the protection of the ex
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emption laws of their own domiciles.363 This rule, coupled with restric
tive state laws concerning non-residents, has allowed creditors to defeat 
debtors’ exemption rights in many instances and has led to abuse. For 
example, if a debtor were employed by a multi-state business, his 
creditor could garnish his employer in a forum other than the debtor’s 
domicile.364 The forum is not required to grant the exemptions of the 
debtor’s domicile, and the debtor likely cannot claim the forum’s resi
dent exemptions. This practice has been curbed, however, by both 
legislative and judicial action. Legislatures have restricted garnishment 
in the forum state of wages which were earned and payable in another 
state.365 Legislatures also have made it illegal in certain instances for a 
creditor to sue, or assign to another for the purposes of suing, a laborer 
in another forum to defeat the laborer’s wage exemption rights.366 Some 
courts also have recognized a debtor’s right to enjoin or to recover 
damages from a creditor who has garnished the debtor’s wages in another 
state with the purpose of defeating the debtor’s resident exemption 
rights.367 And other courts have recognized and enforced the exemp
tion laws of non-resident debtor’s domiciles as a matter of comity.368

363 Cf. Sanders v. Armour Fertilizer Works, 292 U.S. 190 (1934); Chicago, R.I. & 
Pac. Ry. v. Sturm, 174 U.S. 710, 717 (1899); Garrett v. Garrett, 30 Colo. App. 167, 
171, 490 P.2d 313, 315 (1971); W.T. Grant Co. v. General Fin. Co., 124 Ga. App. 742, 
743-44, 186 S.E.2d 324, 325 (1971); Morris Plan Indus. Bank v. Gurning, 295 N.Y. 324, 
331-32, 67 N.E.2d 510, 513 (1946). But see Currie & Schreter, Unconstitutional Dis
crimination m the Conflict of Laws: Equal Protection, 28 U. Chi. L. Rev. 1, 25-29 
(1960).

364 See Chicago, B. & O.R.R. v. Hall, 229 U.S. 511 (1913); John M. Schroeder Wine 
& Liquor Co. v. Willes Coal & Mining Co., 179 Mo. App. 93, 161 S.W. 352 (1913); 
Morris Plan Indus. Bank v. Gurning, 295 N.Y. 324, 67 N.E.2d 510 (1946); Anderson v. 
Canaday, 37 Okla. 171, 131 P. 697 (1913).

365 E.g., Iowa Code Ann. § 627.16 (1950); cf. Ga. Code Ann. § 8-502 (1972) (no 
payable requirement), construed in W.T. Grant Co. v. General Fin. Co., 124 Ga. App. 
742, 743-44, 186 S.E.2d 324, 325-26 (1971) (restriction on garnishment does not auto
matically restrict garnishment to enforce consent judgment against a defendant in the 
same court); Kan. Stat. Ann. § 60-2309 (1967) (except where defendant is personally 
served in the state).

366 E.g., Iowa Code Ann. § 627.17 (1950) (both creditor and debtor must be resi
dents; applies only to assignments); Pa. Stat. Ann. tit. 12, 2175, 2176 (1951) (both
creditor and debtor must be residents; applies only to assignments); Va. Code Ann. 
§ 34-32 (1970) (only debtor must be resident).

367 See Anderson v. Canaday, 37 Okla. 171, 177-79, 131 P. 697, 699-700 (1913) (dam
ages); Zeiders v. Lewis Apparel Stores, Inc., 82 Pa. D.&C. 488, 503-04 (C.P. 1952) (in
junction); Halls Clothing Co. v. Ramirez, 184 S.W.2d 296, 297-98 (Tex. Civ. App. 
1944) (damages).

368 Beneficial Fin. Co. v. Yellow Transit Freight Lines, nc., 450 S.W.2d 222, 226-27 
(Mo. App. 1969); John M. Schroeder Wine & Liquor Co. v. Willes Coal Mining Co., 
179 Mo. App. 93, 104-07, 161 S.W. 352, 355-56 (1913); cf. Drake v. Lake Shore & M.S.
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Even where courts reject comity,369 some have granted debtors the 
forum’s own exemptions.370

Ry., 69 Mich. 168, 179, 37 N.W. 70 (1888). However, even a court which utilizes 
comity will not enforce another state’s exemptions to defeat its own public policies. 
Femeau v. Armour & Co., 303 S.W.2d 161, 167-69 (Mo. App. 1957).

369 E.g., Garrett v. Garrett, 30 Colo. App. 167, 171, 490 P.2d 313, 315 (1971); W.T. 
Grant Co. v. General Fin. Co., 124 Ga. App. 742, 743-44, 186 S.E.2d 324, 325 (1971); 
Morris Plan Indus. Bank v. Guming, 295 N.Y. 324, 331-32, 67 N.E.2d 510, 513 (1946). 
The Restatement of Conflicts states that the forum should apply the exemption laws of 
another state which, “by reason of such circumstances as the domicile of the creditor 
and the debtor within its territory, has the dominant interest in the question of exemp
tion.” Restatement (Second) of Conflicts § 132 (1971). In such a case, the forum 
has no interest in the matter other than the procedural inconvenience of requiring 
levying officials to apply an unfamiliar set of exemption laws; if procedural issues are 
too great, the court could refuse to hear the case. See generally id. § 84. Since by 
hypothesis both creditor and debtor are residents of another state, the creditor could 
pursue the debtor there.

Where the debtor alone is domiciled in another state, the forum still might justify 
application of the law of the debtor’s domicile. The policy of both states’ exemption 
laws is protection of the debtor. See generally id. 6(2) (b), (c) & (e). Moreover, 
if the debtor were domiciled in the same state both at the time of the event giving rise 
to the debt and at the time of the creditor’s effort to collect, the creditor’s and debtor’s 
expectations, assuming a consensual transaction, regarding laws relating to collection 
likely would be formed with reference to the law of the debtor’s state since the 
debtor’s assets are there.

370 See, e.g., Garrett v. Garrett, 30 Colo. App. 167, 171, 490 P.2d 313, 315 (1971); 
Morris Plan Indus. Bank v. Gurning, 295 N.Y. 324, 331-32, 67 N.E.2d 510, 513 (1946). 
Today, the garnishment of earnings in a foreign jurisdiction is not as significant a prob
lem due to the federal restrictions on garnishment. See notes 193-196 supra and ac
companying text. Problems may persist, however, for debtors who reside in states 
which grant earnings exemptions which exceed the federal exemption or prohibit garn
ishment of wages altogether. Their creditors may attempt to garnish their earnings in 
states which allow more liberal garnishment or which apply the federal standard.

371 E.g., Md. Ann. Code art. 83, § 13 (1969); Mont. Rev. Codes Ann. § 93-5813 
(1964); Wyo. Stat. Ann. § 1-507 (1959).

372 Iowa Code Ann. § 627.2 (1950).
373 Md. Ann. Code art. 83, § 13 (1969); Mont. Rev. Codes Ann. § 93-5813 (1964); 

Tenn. Code Ann. § 26-201 (Supp. 1972); Wyo. Stat. Ann. § 1-507 (1959).

Most states which make residency a prerequisite to the grant of ex
emptions do not define “residence.”371 Iowa defines “resident” for 
exemption purposes as one “coming into the state with the intention of 
remaining;” 372 other states seem to establish the same criterion by af
fording their exemptions to “bona fide” residents.373 This standard 
also seems appropriate for the states which require but do not define 
residency. So long as the debtor is moving to establish a new home on 
a permanent basis and not merely to realize the greater protection af-
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forded by more liberal exemption laws, he should be considered a resi
dent.

If residency were defined in durational terms, a constitutional issue 
would be raised.374 The right to travel and move from one state to 
another is a constitutionally protected, fundamental personal right.375 
As such, “any classification which serves to penalize the exercise of that 
right, unless shown to be necessary to promote a compelling govern
mental interest, is unconstitutional.” 376 A denial of the protection of the 
exemption laws to new, bona fide residents would penalize the debtor. 
By moving with the intention of establishing a new domicile, the debtor 
has abandoned his former domicile377 and would not be protected by 
any state’s exemption laws. Even if he still were protected in theory 
by the exemption laws of the state from which he moved, he would 
not be insured as a practical matter of the protection of that state’s 
exemption laws, since under existing precedent, other states need not 
apply those laws.378 The state into which he moves has little interest 
in denying him the protection of its debtor’s exemption laws, assuming 
he has become a bona fide resident of the state.379 Indeed, the state’s 
interest in recognizing creditors’ rights to collect on their judgments 
appears to be the only state interest, and this interest is circumscribed 
by the state’s policy of exempting property in debtors’ favor. Conse
quently, so long as the debtor has moved into a state with the intention 
of establishing a permanent home, he should be entitled to the pro
tection of its exemption laws.

3^4 Apparently no case has decided the issue.
375 Dunn v. Blumstein, 405 U.S. 330, 338 (1972).
376 Shapiro v. Thompson, 394 U.S. 618, 634 (1969) ; accord, Dunn v. Blumstein, 405 

U.S. 330, 339 (1972).
377 Restatement (Second) of Conflicts §§ 15, 19, 20 (1971).
378 See note 363 supra and accompanying text.
379 Indeed, it might have an interest to protect him. See note 38 supra and accom

panying text.
380 See, e.g., Ga. Code Ann. § 51-101 (1965); Ohio Rev. Code Ann. § 2329.66 (Page 

Supp. 1972); Wash. Rev. Code Ann. § 6.16.010 (1972).

Head of Family

Because the primary purpose of the exemption laws is the protection 
of debtors’ families, most states grant substantially greater exemptions 
to the heads of families than to single persons.

WHO IS THE “head OF A FAMILY”

Some jurisdictions have developed elaborate definitions for “head 
of family” or its equivalent, “householder.” 380 Other states do not de
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fine the term but their courts, guided generally by the purposes of the 
exemption laws, have developed definitions.381 Although the statutory 
and judicial criteria for head of family status vary somewhat, general 
categories are recognized by most states. Although the paradigm of the 
head of family is a husband who is living with and supporting his wife 
and children, a husband and wife without children qualify as a family,382 
and the wife may be the head of the family if the husband is dependent 
upon her for support.383 A few states do require that the head of family 
actually live with the family, whether the relationship involved is that 
of husband and wife384 or parent and child.385

381 See, e.g., Conklin v. Gasaway, 468 F.2d 752 (8th Cir. 1972) (interpreting Missouri 
law); Murray v. Zuke, 408 F.2d 483 (8th Cir. 1969) (interpreting Missouri law); 
Phlegar v. Elmer, 84 Ariz. 204, 205-06, 325 P.2d 881, 882 (1958); Anderson v. Ander
son, 44 So. 2d 652, 654-56 (Fla. 1950).

382 Cal. Civ. Code § 1261(1) (1954); Colo. Rev. Stat. Ann. §§ 77-2-1(1), (4) (1963). 
The exemption may be denied if they are not legally married. Barker v. Lee, 337 
S.W.2d 637, 639 (Tex. Civ. App. 1960); Senegar v. La Vaughan, 230 S.W.2d 311, 312 
(Tex. Civ. App. 1950).

383 In re Grassman, 183 Nev. 147, 152, 158 N.W.2d 673, 676 (1968); Ohio Rev. Code 
Ann. § 2329.66 (Page Supp. 1972).

384 7?z re Estate of Van Meter, 214 So. 2d 639, 642-43 (Fla. App. 1968); Ohio Rev. 
Code Ann. § 2329.73 (Page 1954). Contra, Colo. Rev. Stat. Ann. § 77-2-1(1) (1963).

385 See In re Zerkle’s Estate, 68 Ohio App. 480, 482, 42 N.E.2d 204, 206 (1941) (father 
and illegitimate children); Garrard v. Henderson, 209 S.W.2d 225, 229-30 (Tex. Civ. 
App. 1948) (mother and self-supporting son); of. State v. Haney, 277 S.W.2d 632, 636- 
37 (Mo. 1955) (parent and daughter-in-law and children). Contra, Colo. Rev. Stat. 
Ann. § 77-2-1(1) (1963).

383 Conklin v. Gasaway, 468 F.2d 752 (8th Cir. 1972) (interpreting Missouri law); 
Ga. Code Ann. § 51-701 (1965); see Anderson v. Anderson, 44 So. 2d 652, 654-55 (Fla. 
1950).

387 Murray v. Zuke, 408 F.2d 483 (8th Cir. 1969) (interpreting Missouri law); see 
Conklin v. Gasaway, 468 F.2d 752 (8th Cir. 1972) (interpreting Missouri law); Ander
son v. Anderson, 44 So. 2d 652, 654-56 (Fla. 1950); Colo. Rev. Stat. Ann. § 77-2-1(1) 
(1963).

When there has been a divorce, the courts and statutes apparently 
look to the substance of the situation to decide if the exemption should 
apply. If the husband has not remarried after a divorce and is not pay
ing alimony or child support, he may no longer claim the head of family 
exemptions.386 If the husband continues to support the wife or children, 
most courts recognize that his role is the same as a regular head of 
family and afford him the exemptions of a head of family.387 If the wife 
has custody of the children after the divorce, most courts properly 
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recognize that she may qualify as head of family if responsibility for 
the children’s support falls upon her.388

388 Anderson v. Anderson, 44 So. 2d 652, 654 (Fla. 1950); Ga. Code § 51-70 (1965); 
see Iowa Code Ann. § 561.16 (1950) (qualification depends on divorce decree).

389 E.g., Rietz v. Butler, 322 F. Supp. 1029, 1032 (N.D. Ga. 1971); Phelgar v. Elmer, 
84 Ariz. 204, 325 P.2d 881, 882 (1958); First Nat’l Bank & Trust Co. v. Sandifer, 121 
Ill. App. 2d 479, 484-86, 258 N.E.2d 35, 38-39 (1970); Gammon v. McDowell, 317 Mo. 
1336, 1344, 298 S.W. 34, 36-37 (1927); hi re Zerkle’s Estate, 68 Ohio App. 480, 482, 42 
N.E.2d 204, 206 (1941). Many statutes also require the existence of dependents. E.g., 
La. Const, art. XI, § 1; Colo. Rev. Stat. Ann. § 77-2-1 (1963); Ohio Rev. Code Ann. 
§ 2329.66 (Page Supp. 1972); see Protection State Bank v. Baker, 143 Kan. 201, 204, 
53 P.2d 469, 470-71 (1936); cf. Va. Code Ann. § 34-24 (Supp. 1972).

390 III. Ann. Stat. ch. 52, § 2 (1967); cf. Garrard v. Henderson, 209 S.W.2d 225, 
228-29 (Tex. Civ. App. 1948) (widow not supporting child financially but maintains 
head of family status because of emotional support).

391 Iowa Code Ann. § 561.17 (1950); Ohio Rev. Code Ann. § 2329.73 (1954); Okla. 
Stat. Ann. tit. 58, § 303 (1965); S.D. Compiled Laws Ann. § 43-31-14 (1967).

In some jurisdictions head of family exemptions are accorded also to the elderly. 
Cal. Civ. Code § 1260(2) (West Supp. 1972); Ga. Code Ann. § 51-101 (1965); Miss. 
Code Ann. 85-3-21 (1972) (aged persons who never married are not included); Wyo. 
Stat. Ann. § 1-498 (1959). Some states extend head of family exemptions to all women. 
N.Y. Civ. Prac. Law §§ 5205, 5206(a) (McKinney 1963); see Ohio Rev. Code Ann. 
§ 2329.66 (Page Supp. 1972) (widows only).

392 Wilkinson v. Merrill, 87 Va. 513, 517, 12 S.E. 1015, 1016 (1891); cf. Garrard v. 
Henderson, 209 S.W.2d 225, 229-30 (Tex. Civ. App. 1948); Woods v. Alvarado State 
Bank, 118 Tex. 586,- 594-95, 19 S.W.2d 35, 40 (1929).

393 First Nat’l Bank & Trust Co. v. Sandifer, 121 Ill. App. 2d 479, 484-86, 258 N.E.2d 
35, 38-39 (1970); Gammon v. McDowell, 317 Mo. 1336, 1344, 298 S.W. 34, 36-37 
(1927); Camberlain v. Darrow, 46 Hun. 48, 51 (N.Y. 1887).

394 Fla. Const, art. 10, § 4(b); Ky. Rev. Stat. Ann. § 427.070(1) (1972); N.Y. Civ. 
Prac. Law § 5206(c) (McKinney 1963); Va. Code Ann. § 34-10 (Supp. 1972); see Colo. 

Problems analogous to the divorce situation arise when one of the 
spouses dies and the survivor claims the exemptions as a head of family. 
In deciding who is head of family, the courts generally insist that the 
person claiming the status have dependents.389 If the surviving spouse 
is still responsible for the support of children, head of family status 
clearly is present.390 Where there are no children to support, however, 
the law is unsettled. A few statutes specify that a surviving spouse, 
without children, qualifies as a head of family,391 and courts in a num
ber of jurisdictions have reached the same result.392 However, a sub
stantial number of cases hold that a surviving spouse without children 
to support cannot claim the head of family exemptions.393

In some jurisdictions the surviving spouse’s status as head of family 
does not present a problem in regard to the homestead exemption. These 
states provide that the homestead exemption passes to the spouse and 
minor children upon the death of the householder.394 The exemption
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usually does not expire until the children reach their majority and the 
spouse dies,395

Rev. Stat. Ann. § 77-3-4 (1963); cf. Wash. Rev. Code § 11.52.016 (Supp. 1972). A few 
states limit this exemption to a widow without children. Ala. Const, art. 10, § 208; 
Mich. Comp. Laws Ann. § 600.6023 (9) (c) (1968). However, most statutes that deal 
with survivors’ rights in exempt property provide only that the property is exempt from 
the debts of the deceased and not from the debts of the survivors. E.g., Kan. Stat. 
Ann. § 59-401 (1964); Okla. Stat. Ann. tit. 58, § 311 (1965); S.D. Compiled Laws 
Ann. § 30-2-7 (1967); Vt. Stat. Ann. tit. 27, § 105 (1967); see Protection State Bank 
v. Baker, 143 Kan. 204, 33 P.2d 469, 471, rehearing denied, 55 P.2d 818 (1936).

395 Ala. Code tit. 7, § 661 (1960); N.Y. Civ. Prac. Law § 5206(c) (McKinney 1963).
But see Ala. Const. §§ 204, 205; Vt. Stat. Ann. tit. 27, § 101 (Supp. 1972).

397 E.g., Ariz. Rev. Stat. Ann. § 33-1101 (1956); Colo. Rev. Stat. Ann. § 77-3-1 
(1963); Ky. Rev. Stat. Ann. § 427.060 (1972); Miss. Code Ann. § 85-5-23 (1973); N.Y. 
Civ. Prac. Law § 5206(a) (McKinney 1963); Wash. Rev. Code Ann. §§ 6.12.020, 
6.12.060 (1963).

398 Fla. Const, art. 10, § 4(a)(2) (personalty valued up to $1,000); S.C. Const, art. 
3, § 28 (up to $500 in personalty).

399Cal. Civil Code § 1260 (West Supp. 1972) ($20,000 for head of family; $10,000 
for others); Idaho Code § 55-1201 (Supp. 1973) ($10,000 for head of family; $4,000 for 
others).

400 Ark. Const, art. 9, §§ 1, 2 ($500 for head of family; $200 for others); Tenn. Code 
Ann. § 26-201 (Supp. 1972) ($1,500 for head of family; $900 to others).

401 Colo. Rev. Stat. Ann. § 77-2-2(1) (d) (1963) (only heads of households get books 
and family pictures); Conn. Gen. Stat. Rev. § 52-352 (1960) (food and fuel exempt 
for head of household only); Miss. Code Ann. § 85-3-1 (1973) (fuel, farm animals, 
produce, furniture and utensils, and family portraits exempt for head of household).

402 Kan. Stat. Ann. §§ 60-2304(5), -2305(3) (Supp. 1972) ($5,000 for head of family; 
$2,000 for others).

403 See Iowa Code Ann. § 627.6 (1950); N.Y. Civ. Prac. Law §§ 5205(a), (b) (Mc
Kinney 1963); Okla. Stat. Ann. tit. 31, § 1 (Supp. 1972); id. § 4 (1955); Ore. Rev. 
Stat. § 23.160(f) (1971); Tex. Rev. Civ. Stat. arts. 3832, 3835 (1966); Wash. Rev. Code 
§ 6.16.020 (Supp. 1972).

4ME.g., Fla. Stat. § 222.11 (1961); Mich. Stat. Ann. §§ 600.4031 (2) (b), 600.7511(2)- 
(3) (1968).

EFFECT OF HEAD OF FAMILY STATUS

Most jurisdictions afford greater exemptions to debtors who are heads 
of families.396 Some grant a variety of exemptions, usually including the 
homestead exemption,397 only to heads of families.398 Alternatively, one 
set of exemptions regarding a particular type of property is given to 
heads of families and other, lesser exemptions are provided for all other 
debtors. The categories of property to which different exemptions 
apply include the homestead exemption,399 dollar value exemption of 
personalty,400 household goods,401 implements used in work or profes
sion,402 and a variety of other items.403 Federal legislation, abandoning 
the requirements of many states,404 makes head of family status irrele
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vant in the application of the statute restricting garnishments.405 A few 
jurisdictions still give greater earnings exemptions to heads of families;406 
and, in jurisdictions which allow a debtor a greater exemption on a 
showing of need,407 a debtor with a family generally will be in a better 
position than a person without dependents to establish need. Other im
portant exemptions such as Social Security,408 unemployment compensa
tion,409 and workmen’s compensation410 generally are given without 
regard to head of family status.

405 See notes 193-201, 233-234 supra and accompanying text.
406 See III. Ann. Stat. ch. 62, § 73(a) (Smith-Hurd 1972); Mo. Ann. Stat. § 525.030 

(Supp. 1973); Wis. Stat. Ann. §§ 272.18(15) (b)-(c) (Supp. 1973).
407 See notes 227-228 supra and accompanying text.
408 Social Security Act § 207, 42 U.S.C. § 407 (1935).
409 E.g., Alaska Stat. § 23.20.405 (1967); Cal. Civ. Pro. Code § 690.175 (West Supp. 

1972); Colo. Rev. Stat. Ann. § 82-10-3 (1963); Fla. Stat. Ann. § 443.17 (1966); III. 
Ann. Stat. ch. 48, § 540 (1966); Minn. Stat. Ann. § 268.17(2) (1959); N.Y. Labor 
Law § 595(2) (McKinney 1965); N.C. Gen. Stat. § 96-17(c) (1965); Ohio Rev. Code 
Ann. § 4141.32 (1965).

410 F.g., Ala. Code tit. 26, § 3O2B (1956); Ariz. Rev. Stat. Ann. § 23-1068(B) (1971); 
Cal. Civ. Pro. Code § 690.15 (West Supp. 1972) ; Conn. Gen. Stat. Rev. § 31-320 (Supp. 
1972); Kan. Stat. Ann. § 44-514 (1964); Mich. Stat. Ann. § 412.821 (Supp. 1973); 
N.M. Stat. Ann. § 59-10-21 (1960).

411 See Ala. Const. 204, 205; Vt. Stat. Ann. tit. 27, § 101 (Supp. 1972).
412 Iowa Code § 627.14 (1950); see Wash. Rev. Code Ann. § 6.16.020(4) (Supp. 1972).
413 In re Statham, 483 F.2d 436 (9th Cir. 1973); Rietz v. Butler, 322 F. Supp. 1029 

(N.D. Ga. 1971).

There is extreme disparity among state exemption laws in the treat
ment of heads of families vis-a-vis single persons. A few states make 
no distinction.411 On the other hand, Iowa’s exemptions are almost ex
clusively for heads of families; unmarried non-residents are granted, in 
addition to the federally required earnings exemption, only the exemp
tion of their “wearing apparel and trunk necessary to contain the 
same.”412 Although these may be extreme, the greater exemptions 
granted heads of families in most states do bear reasonable relation to 
their greater needs. Exempting a home, more household goods, and 
personal items for a head of a family recognizes that the family unit’s 
needs are different in kind and quantity than those of a single person. 
Because there is this rational basis for granting heads of families greater 
exemptions than single persons, equal protection attacks on the disparate 
treatment of single persons and heads of families have been abortive.413

Necessity of the Exempt Property

In addition to limitations on exempt property in terms of value and 
quantity, statutes frequently condition or limit exemptions by requiring 
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that property be necessary. The ‘‘necessary” limitation is used most 
frequently in statutes exempting household goods and supplies,414 cloth
ing,415 and items used in a person’s trade or profession.416 The necessary 
limitation is not used with the homestead and insurance exemptions; 
nor is it generally used with respect to the earnings exemption although 
a few jurisdictions provide for exemptions which are greater or lesser 
than the basic statutory exemption depending upon debtors’ needs.417 
Even when the necessary limitation is used, a limitation in terms of dol
lar value sometimes is added,418 thus further restricting necessary exempt 
property to a legislatively determined standard of reasonableness.

414 E.g., Ariz. Rev. Stat. Ann. 33-1122(1), (23) (1956); Cal. Civ. Pro. Code § 690.1 
(West Supp. 1973); Me. Rev. Stat. Ann. tit. 14, § 4401 (Supp. 1972); N.Y. Civ. Prac. 
Law 5205(a)(1), (5) (McKinney 1963); Wash. Rev. Code Ann. § 6.16.020(3) (Supp. 
1972).

415E.g., Colo. Rev. Stat. Ann. § 77-2-2(1) (b) (1963); Conn. Gen. Stat. Rev. § 52- 
352 (1960); Mass. Gen. Law Ann. ch. 235, § 34 (Supp. 1972); Neb. Rev. Stat. § 25-1556 
(Supp. 1972); Ore. Rev. Stat. § 23.160(1) (b) (1971); Tenn. Code Ann. § 26.203 (1955).

446E.g., Cal. Civ. Pro. Code § 690.4 (West Supp. 1973); Ky. Rev. Stat. § 427.040 
(1972); Me. Rev. Stat. Ann. tit. 14, § 4401 (Supp. 1972); Mo. Ann. Stat. § 513.435(7) 
(Supp. 1972); N.Y. Civ. Prac. Law §§ 5205(a)(7), (b)(4) (McKinney 1963).

417E.g., Cal. Civ. Proc. Code § 690.6(c) (West Supp. 1973); N.Y. Civ. Prac. Law 
§ 5205(e) (McKinney 1963); see N.C. Gen. Stat. § 1-362 (1969); S.C. Code Ann. 
§ 10-1731 (1962); Wash. Rev. Code Ann. § 6.32.250 (1963).

418 See Cal. Civ. Proc. Code § 690.4 (West Supp. 1973); Kan. Stat. Ann. 60.2304 
(5), 2305 (3) (Supp. 1972); Mass. Gen. Laws, Ann. ch. 235, § 34 (Supp. 1972); N.Y. 
Civ. Prac. Law 5205(a)(7), (b)(4) (McKinney 1963); Ore. Rev. Stat. § 23.160(1) 
(b) (1971).

419 Vt. Stat. Ann. tit. 12, § 2740 (1973).
420 Cal. Civ. Pro. Code § 690.1 (West Supp. 1973).
421 Wis. Const, art. 1, § 17; accord, Ind. Const, art. 1, § 22; Nev. Const, art. 1, § 14.
422 Mich. Stat. Ann. § 600.6023(1) (1968).
423 Wash. Rev. Code Ann. § 6.16.020(3) (b) (Supp. 1972) (limiting the exemption for 

provisions and fuel).
424 S.D. Const, art. XXI, § 4.
425 E.g., Independence Bank v. Heller, 275 Cal. App. 2d 84, 87, 79 Cal. Rptr. 868, 871 

(Disr. Ct. App. 1969); Kelly v. Degeleau, 244 Iowa 873, 875, 58 N.W.2d 374, 376 
(1953); Slumpff v. McGuire & Hansen, Inc., 253 Mich. 473, 235 N.W. 224, 225 (1931).

Occasionally statutes or constitutional provisions suggest stringent 
standards for this requirement such as “necessary for sustaining life,” 419 
“ordinarily and reasonably necessary,” 420 or “necessary comforts.” 421 
In other instances statutory phrases such as “comfortable subsistence,” 422 
“comfortable maintenance,” 423 and “comforts and necessaries of life,” 424 
appear less harsh to debtors. Regardless of the wording of the laws, courts 
almost always interpret the phrases very liberally in favor of debtors,425 
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indicating that “necessary” is not synonymous with “indispensible.” 42*

426 Independence Bank v. Heller, 275 Cal. App. 2d 84, 88, 79 Cal. Rptr. 868, 871 
(1969); Hitchcock v. Holmes, 43 Conn. 528, 529-30 (1876), Occasionally, a court will 
define necessary as those items which do not represent “luxuries.” See Arch Lumber 
Co. v. Dohm, 81 R.I. 69, 98 A.2d 840, 842 (1953).

427 Independence Bank v. Heller, 275 Cal. App. 2d 84, 86, 90, 79 Cal. Rptr. 868, 870, 
872 (Dist. Ct. App. 1969); see Newport Nat’l Bank v. Adair, 2 Cal. App. 3d 1043, 1046, 
83 Cal. Rptr. 1, 3 (Dist. Ct. App. 1969). But see In re Livingstone’s Estate, 30 Misc. 
2d 71, 211 N.Y.S.2d 897 (N.Y. County Sur. Ct. 1961), aff'd, 14 App. Div. 2d 264, 220 
N.Y.S.2d 434 (1961) (all furniture in “large, lavish duplex apartment” not exempt).

428 Rombauer, supra note 2, at 494.
429 See Countryman, supra note 2, at 683-84.

An important issue is the extent to which the debtor’s social class and 
custom of living are considered in applying the necessary standard. A 
few courts have indicated that what is necessary for the well-to-do is 
not necessary for the poor. Thus, a debtor, “ensconced in a luxuriously 
furnished home . . . relying upon exemption laws in resisting the efforts 
of his creditors to collect their debts,” was allowed exempt furniture, 
statues, and paintings worth over $20,000.426 427 Such holdings are un
justified, since the debtor may have been able to purchase these lavish 
items because he was not meeting his obligations. In applying the “neces
sary” standard the courts should require debtors to surrender luxuries 
and allow them to keep only those items which are reasonably necessary 
for an average person.

Use of the “necessary” standard has the value of flexibility, since it 
takes into account individual debtors’ needs and recognizes that needs 
change with the times. The restriction that the property be of certain 
classes such as tools or household items ensures that the needs are 
worthwhile and likely to further the purposes of the exemption laws. 
A major drawback of this standard is that it can generate costly and 
harassing litigation since creditors’ and debtors’ views of what is neces
sary may differ.428 However, the alternatives also are subject to criti
cism. To place no value or necessary limitation on the household items 
and implements of trade would allow debtors with substantial assets to 
defeat unjustly their creditors’ claims. To place only a dollar value 
limitation on exempt items also would involve the possibility of litiga
tion since creditors’ and debtors’ valuations may differ. In addition^ 
dollar value limitations do not take need into account, and the debtor 
could hold unneeded assets free of his creditors’ claims. Moreover, 
dollar value limitations become obsolete with time,429 while the neces
sary limitation reflects economic change.



848 Debtors’ Exemption Rights
62 Geo. L. J. 779 [1974]

The necessary standard, while useful for many exemptions, is un
suitable for certain items such as insurance and the acreage and dollar 
value limitations which apply to the homestead. Insurance is evaluated 
more easily by reference to a dollar amount—either the full amount of 
the policy or the annual premium—than to need. Similarly, the home
stead usually is easier to evaluate on a dollar value basis or acre basis 
than clothing, tools, or household items. Moreover, the need for items 
such as tools, clothing, and household goods is variable, whereas the 
need for a home is not. In short, the necessary criterion seems appro
priate for the types of items to which it has been applied traditionally 
due to its adaptability to the times and the debtors’ needs, its recogni
tion of creditors’ just interests, and its furtherance of the purposes of 
the exemption laws.

WHEN EXEMPTIONS ARE INAPPLICABLE

The exemptions granted to debtors are not absolute. Exemptions 
may be denied to a debtor because of public policy or because of the 
debtor’s waiver of his exemption rights.

Loss by Waiver

Frequently persons will enter contracts which contain waiver of ex
emption clauses.430 Such clauses may or may not be enforceable, depend
ing on the nature of the exempt property involved. Waivers often are 
not enforced because they frustrate the strong public policy which un
derlies the exemption laws or because they have been given by debtors 
who did not appreciate their significance.

430 In addition to instances where a debtor expressly waives his exemption rights, 
exemption rights occasionally are deemed to be waived by a debtor’s failure to claim 
his exemptions in a timely manner. See, e.g., Gilewicz v. Goldberg, 69 App. Div. 438, 
74 N.Y.S. 984 (1902); Colo. Rev. Stat. Ann. § 77-4-7 (1963); S.D. Compiled Laws
Ann. § 21-19-12 (1969); Wash. Rev. Code § 6.16.080 (1963). But see Flaxman v. Capitol 
City Press, 121 Conn. 423, 429, 185 A. 417, 420 (1936) (no waiver without knowledge of
exemption); Oliver v. Michell, 14 Utah 2d 9, 376 P.2d 390 (1962) (exemption allowed
although not asserted until after start of trial for debt).

434 Ala. Code tit. 7, § 706 (I960); Ariz. Rev. Stat. Ann. § 33-1103(A) (1) (1956).
<32La. Const, art. XI, § 3; III. Rev. Stat. Ann. ch. 52, § 4 (Supp. 1973); see Fla.

In most jurisdictions, the homestead exemption may be waived in 
connection with a mortgage of the homestead,431 at least if both spouses 
execute the agreement.432 * 434 If the home is not given as collateral, how
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ever, the waiver of the homestead exemption is less likely to be en
forced.433 The rule allowing debtors to waive their homestead exemption 
in connection with a mortgage is sensible since otherwise owners would 
have great difficulty using their homes as collateral for loans. In fact, 
some states provide that the exemption may not be asserted against debts 
secured by mortgages even without a waiver.434

Const, art. 10, § 4(c); Cal. Civ. Code § 1242 (West Supp. 1973); Mo. Rev. Codes Ann. 
§ 513.475(a) (1952).

<33 See Iowa Mut. Ins. Co. v. Parr, 189 Kan. 475, 482, 370 P.2d 400, 404 (1962); Mont. 
Rev. Codes Ann. § 93-5813.1 (Supp. 1973).

434 E.g., Ariz. Rev. Stat. Ann. § 33-1103 (Supp. 1970); Mass. Gen. Laws Ann. ch. 
188, § 5 (1969); see Iowa Mut. Ins. Co. v. Parr, 189 Kan. 475, 370 P.2d 400 (1962); Cal. 
Civ. Pro. Code § 690.52 (West Supp. 1971).

435 Ala. Code tit. 7, § 712 (1960); Ga. Code Ann. § 51-1101 (1965); Va. Code Ann. 
5 34-22 (1970); see S.D. Compiled Laws Ann. § 44-8-7 (1967).

436 Alaska Stat. § 23.20.405(b) (1972); Colo. Rev. Stat. Ann. § 82-10-3 (1963); 
Minn. Stat. Ann. § 268.17(2) (1959); N.M. Stat. Ann. § 59-9-18(c) (Supp. 1973); 
N.Y. Labor Law § 595(2) (McKinney 1965); Okla. Stat. Ann. tit. 40, § 225 (c) (1954).

437 Ala. Code tit. 26, § 302(B) (1958); Alaska Stat. § 23.30.160 (1972); cf. Long
shoremen’s & Harbor Workers Compensation Act, 33 U.S.C. § 916 (1970). See also Md. 
Ann. Code art. 83, § 8(b) (Supp. 1973) (no waiver of disability insurance).

438 Ore. Rev. Stat. § 23.185(4) (1969); Va. Code Ann. § 34-29(e) (1970); see Ana
conda Fed. Credit Union, #4401 v. West, 157 Mont. 175, 179-80, 483 P.2d 909, 912 
(1971).

439 Consumer Credit Protection Act § 303 (c), 15 U.S.C. § 1673(c) (1970).
440 Id. § 303 (b), 15 U.S.C. § 1673(b) (1970).
441 Mealey v. Martin, 468 P.2d 965, 967 (Alas. 1970) (alternative holding); Trans

continental Consumer Discount Co. v. Kefauver, 307 A.2d 303, 305 (Pa. Super. Ct. 1973).

Statutes and court decisions are less tolerant of waivers of exempt 
basic living items and exempt subsistence payments. A few state laws 
expressly invalidate waivers of the exemptions of basic household items.* 434 435 
Many states invalidate waivers of the exemptions of unemployment com
pensation436 and workmen’s compensation.437 Most important, many 
states explicitly prohibit waiver of a debtor’s earnings exemption.438 The 
federal law restricting garnishments, while not expressly prohibiting 
waivers, does provide that “[n]o court . . . may make, execute, or en
force any order or process in violation of this section.” 439 The same 
section lists a number of instances when the garnishment restriction does 
not apply, but does not include cases where the debtor has waived the 
restriction.440 In light of these provisions, as well as the protective in
tention of Congress in enacting the law, waivers of the garnishment 
restriction should be held invalid. In addition to these public policy 
considerations, a waiver might be unenforceable if the debtor was un
aware of his exemption right at the time of the alleged waiver.441
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One device for circumventing wage exemption laws is the wage 
assignment.442 The federal law restricting garnishment, by only pro
hibiting court enforcement of orders in violation of the law, does not 
reach wage assignments which involve creditors’ and debtors’ employ
ers.443 Although a growing number of jurisdictions prohibit assignments 
which defeat exemption rights444 or prohibit wage assignments alto
gether at least in consumer transactions,445 most jurisdictions do not pre
serve debtors’ earnings exemptions in wage assignments.446 Failure to 
guarantee exemption rights in wage assignments results in the anomaly 
that creditors have greater collection rights through extra-judicial wage 
assignment than through judicial garnishment. A corallary is that deb
tors and their families can be left destitute without ever having a judi
cial determination of liability.447 The absence of this judicial scrutiny 
of the creditor’s claim before a wage assignment takes effect recently 
has led one court to declare New York’s wage assignment statute448 un
constitutional.449

442 See generally Comment, Wage Assignments: A Creditor Remedy in Need of Re
form, 18 Wayne L. Rev. 1535 (1972).

443 See Western v. Hodgson, 359 F. Supp. 194, 202-03 (S.D.W. Va. 1973); U.S. Dept, 
of Labor, The Federal Wage Garnishment Law 1 (1970). However, the Labor De
partment is reconsidering its position. See Western v. Hodgson, supra at 197, 202-03.

444 Va. Code Ann. 534-29(e) (1970); of. Cal. Labor Code § 300 (1971); III. Rev. 
Stat. Ann. ch. 48, § 39.4 (1961); Mass. Gen. Laws ch. 154, § 3 (1970); N.Y. Pers. 
Prop. Law § 48-a(2) (McKinney 1972).

443 Conn. Gen. Stat. Ann. § 52-361 (g) (Supp. 1973); N.J. Rev. Stat. § 2A:15OA-1 
(1969), applied retroactively in Freedom Fin. Co. v. New Jersey Bell Tel. Co., 123 N.J. 
Super. 255, 262, 302 A.2d 184, 188 (D.C. 1973). Some jurisdictions prohibit wage assign
ments only in consumer transactions. D.C. Code Ann. § 28-38O4(a) (Supp. 1972); Uni
form Consumer Credit Code § 2.410; see Wis. Stat. Ann. § 422.404 (1971).

446 See Holt v. American Wodlen Co., 129 Me. 108, 150 A. 382 (1930) ; Wis. Stat. 
Ann. § 241.09 (Supp. 1973).

447 See National Comm’n on Consumer Finance, supra note 219, at 31.
443N.Y. Pers. Prop. Law 46-49 (McKinney 1962).
449 Bond v. Dentzer, 362 F. Supp. 1373 (N.D.N.Y. 1973). Contra, Western v. Hodg

son, 359 F. Supp. 194 (S.D.W. Va. 1973).
450 National Comm’n on Consumer Finance, supra note 219, at 31.

The National Commission on Consumer Finance, while recognizing 
the potentially pernicious use of wage assignments, reports that the 
freedom to assign wages enables debtors to obtain small loans: when 
assignments are “prohibited or substantially restricted the number 
but not the dollar amount of loans per family was reduced significant
ly.” 450 The Commission accordingly recommends that in consumer 
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-credit transactions, wage assignments be prohibited where the amount 
financed is more than $300; when the amount financed is less than $300 
and the creditor has no other security, wage assignments should be al
lowed but with the amount assignable limited by the wage exemption 
law formulae.451 Without discussing other problems created by wage 
assignments, the recommendation, from the point of view of the exemp
tion laws, is sound and insures that debtors and their families will have 
sufficient funds.

451 Id.
452 See Iowa Mut. Ins. Co. v. Parr, 189 Kan. 475, 481, 370 P.2d 400, 404 (1962); Ana

conda Fed. Credit Union, #4401 v. West, 157 Mont. 175, 179-80, 483 P.2d 909, 912 
(1971); Kneetie v. Newcomb, 22 N.Y. 249, 253 (1860); Dennis v. Smith, 125 Ohio 120, 
122, 180 N.E. 638, 639 (1932).

453 See Uniform Consumer Credit Code 2.407(1), (3) (1969) ; Wis. Stat. Ann. 
422.417(1), (3) (1971). See also National Comm’n on Consumer Finance, supra.

note 219, at 26-27.

Surprisingly, the courts, which were active in invalidating waivers 
of exemptions,452 have not taken the initiative to invalidate wage as
signments as violative of public policy as they have with waivers of ex
emptions. Wage assignments arguably are more pernicious than waiv
ers since they do not call debtors’ attention to the fact that significant 
exemption rights are being forfeited. Moreover, wage assignments vio
late the same exemption policies as waivers of exemption. Finally, the 
wage assignment, unlike the waiver of the earnings exemption, is ac
complished without a judicial determination of liability. For these rea
sons, courts should invalidate wage assignments at least to the extent that 
they allow for the assignment of wages in excess of the earnings ex
emption.

The exemption of items other than wages can be similarly circum
vented by security interests in the items. If the items can be repossessed 
and sold without judicial process, the exemption is lost for all practical 
purposes since the proscriptions of the exemption do not reach self- 
help repossession. This seems reasonable when purchase money security 
interests are involved. However, when a security interest is taken in 
exempt property which is not the subject of the transaction, the possi
bility for abuse arises. Accordingly, a number of states prohibit the 
practice in consumer transactions whether or not exempt property is 
involved.453 When exempt property is involved, an additional reason 
for proscribing the practice is that the policies of the exemption laws 
are frustrated. State prohibitions on nonpurchase money security in-
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terests in exempt personalty are rare.454 However, a substantial number 
permit them.455

454 See Me. Rev. Stat. Ann. tit. 14, § 4401 (Supp. 1970).
455 Minn. Stat. Ann. § 511.07 (1947) (need signature of both spouses); Wash. Rev. 

Code § 6.16.080 (1963).
456See H.R. 10792, 93d Cong., 1st Sess., § 4.503(f). The Commission proposal goes 

further than the suggestion in the text by declaring all waivers of exemptions un
enforceable. The proposal does not go as far as the suggestion in the text, however, 
with respect to nonpurchase money security interests in tools of the trade and earnings.

On the one hand, permitting waivers of exemptions and security 
interests in exempt property serves the useful purpose of enabling per
sons to obtain credit more freely since they are free to use the exempt 
property as collateral and the creditors are free to collect against the 
property. On the other hand, public policy dictates that certain prop
erty be protected for debtors. This protection is especially important 
in light of abusive practices by creditors in obtaining waivers of ex
emptions and security in exempt property owned by the debtor. To 
accommodate these interests, permitting waivers of exemptions and 
security interests in the more substantial exempt assets—such as the home
stead and insurance—is reasonable, but waivers and security interests 
which affect exempt property which provide immediate support and 
maintenance—such as wages, household goods, tools of the trade, and 
clothing—should not be allowed. This is similar to the policy recom
mended by the Commission on the Bankruptcy Laws.456 The policy is 
sound, since it permits persons to use the more substantial assets as 
collateral; in fact, these are the types of assets which represent the best 
collateral and which are most commonly used as such. To some extent, 
the denial of the right to waive exemptions and grant security interests 
in other assets would infringe upon persons’ rights to obtain credit. 
However, the infringement is not very great and the benefits of the 
policy of protection of the debtor and his family outweigh the losses 
occasioned by this infringement.

Debts Against Which Exemptions May Not Be Asserted 

EXCLUDED DEBTS

In every state, legislatures have established classes of debts against 
which debtors may not assert their usual exemption rights. Therefore, 
creditors who obtain judgments on these debts may enforce them against 
otherwise exempt property. In some instances, no exemptions at all may 
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be asserted against these debts;457 more frequently, certain types of ex
empt property may not be claimed against certain types of debts.458

457 E.g., Cal. Civ. Pro. Code § 690.52 (West Supp. 1973); Miss. Code Ann. § 85-3-47 
(1972); Mo. Ann. Stat. § 513.470 (Supp. 1972).

458 Consumer Credit Protection Act §§ 301-07, 15 U.S.C. §§ 1671-77 (1970); N.Y. 
Civ. Prac. Law 5205(a), (b) (McKinney 1963); Okla. Stat. Ann. tit. 31, § 6 (1955); 
Tex. Rev. Civ. Stat. Ann. art. 3839 (1966).

459 A court order of alimony or child support is distinguishable from a divorce 
court’s decree which awards property to the ex-spouse. The exemption laws do not 
apply to the latter property decrees. Phillipson v. Board of Administration, Pub. Em
ployees’ Retirement Sys., 3 Cal. 3d 32, 38, 473 P.2d 765, 768, 89 Cal. Rptr. 61, 64 (1970); 
see Aetna Life Ins. Co. v. Creel, 390 S.W.2d 522, 525 (Tex. Civ. App. 1965). The exemp
tion laws apply to support orders in the absence of an explicit exception. See e.g^ 
Miller v. Superior Ct., 69 Cal. 2d 14, 16, 442 P.2d 663, 664, 69 Cal. Rptr. 583, 584 (1968); 
Graham v. Azar, 204 So. 2d 183, 195 (Pda. 1967). But see Petrie v. Petrie, 41 Mich. App. 
80, 84, 199 N.W.2d 673, 675 (1962).

460 Consumer Credit Protection Act § 303(b)(1), 15 U.S.C. § 1673(b)(1) (1970).
461 Idaho Code § 11-207(2) (Supp. 1973); Ky. Rev. Stat. § 427.010(3) (1972); Ohio 

Rev. Code Ann. § 313.21(A) (Page 1972); Ore. Rev. Stat. § 23.185(2) (1971); Wis. 
Stat. Ann. § 267.18(2) (b) (Supp. 1973).

462 E.g., Mass. Gen. Laws Ann. ch. 188, § 1 (Supp. 1972) (homestead not exempt); 
Mo. Ann. Stat. § 452.140 (Supp. 1972) (no property exempt); see Horan v. Horan, 259 
Ala. 117, 122, 65 So. 2d 486, 489 (1953) (per curiam). See also Pa. Stat. Ann. tit. 48, 
§ 136 (1965) (provision for enforcing child support and alimony decrees against spend
thrift trust).

463 Kan. Stat. Ann. § 6O-231O(e) (1) (Supp. 1972); Wash. Rev. Code Ann. § 7.33.280 
(Supp. 1972); cf. Iowa Code Ann. §§ 627.11 to .12 (1950) (exception for child support 
claim and also for alimony if ex-spouse has not remarried).

While the classes of debts against which debtors may not assert ex
emptions vary from state to state, there are a number of debts which 
are common to many states. These fall roughly into four categories: 
debts whose exceptions further the policy of the exemption laws; 
debts which aid the debtor in obtaining credit and in becoming reha
bilitated; debts owed to creditors who had no notice of the debtor’s 
exemption rights; and debts owed to legislatively favored creditors. 
Many of the exceptions in the various categories appear to be based 
simply on notions of fairness.

In order to attain the goal of the exemption laws, protection of the 
family, claims for court ordered alimony and child support are debts 
against which debtors generally may not assert their exemption rights.459 
This exception is found in the federal restriction on the garnishment 
of earnings460 and in many state exemptions including earnings461 and 
other property.462 A few states provide an exception for child support 
claims but not for alimony.463 Even in the absence of statutes, some 
state courts have held that claims for alimony and child support create 
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exceptions to the exemption laws.4«54 Where courts have declined to 
find exceptions in absence of express statutory provision,464 465 the ex
spouse must request that the courts use their contempt power to enforce 
payment of alimony and child support.466 The statutes and decisions 
which create exceptions to the exemption laws for debts based on ali
mony and child support decrees are desirable as they support the poli
cies of both the exemption and divorce laws.

464 Brown v. Brown, 32 Ohio App. 2d 139, 140-41, 288 N.E.2d 852, 853-54 (1972); 
Calvin v. Calvin, 6 Ore. App. 572, 573-78, 487 P.2d 1164, 1166 (1971); see Bickel v. 
Bickel, 17 Ariz. App. 29, 31, 495 P.2d 154, 156 (1972) (no homestead exemption when 
divorce court ordered payment of ex-spouse’s attorney’s fee) ; Petrie v. Petrie, 41 Mich. 
App. 80, 84, 199 N.W.2d 673, 675 (1972) (workman’s compensation awards not exempt 
from divorce judgment). See also Manufacturers & Traders Trust Co. v. Forestville, 
57 Mise. 2d 973, 975, 294 N.Y.S.2d 59, 62 (Erie County Sup. Ct. 1968).

465 Miller v. Superior Ct., 69 Cal. 2d 14, 16, 442 P.2d 663, 664, 69 Cal. Rptr. 583, 584 
(1968); Yager v. Yager, 7 Cal. 2d 213, 218, 60 P.2d 422, 425 (1936); Michigan Pub. 
Schools Employees’ Retirement Bd. v. Peterson, 39 Mich. App. 568, 572, 197 N.W.2d 
854, 856 (1972) (per curiam); York v. York, 249 S.W.2d 870, 871 (Mo. App. 1952).

466 See Miller v. Superior, 9 Cal. 2d 733, 737, 72 P.2d 868, 872 (1937); Graham v. 
Azar, 204 So. 2d 193, 196 (Fla. 1967). See also Bradley v. Superior Ct., 48 Cal. 2d 509, 
519, 310 P.2d 634, 642 (1957) (non-alimony payments not enforceable by contempt; 
implication that alimony payments were enforceable in this manner).

46" See Yager v. Yager, 7 Cal. 2d 213, 219, 60 P.2d 422, 425 (1936). Bankruptcy will 
not help the husband since claims for alimony and child support are non-dischargeable. 
Bankruptcy Act § 17a(7), 11 U.S.C. § 35(a)(7) (1970).

Special problems arise when a divorced husband, who is liable for 
child support and alimony, remarries and defaults on his support pay
ments, since the complete denial of the exemption might result in im
poverishment of the second family.467 Most statutes do not provide an 
exemption to the ex-husband, consequently allowing the former wife 
and children to enforce fully their claims. This result arguably is justi
fied on the policy ground that an obligation remains to the former 
family, and the second wife should appreciate this when she marries 
the divorcé. However, this seems unduly harsh, especially if there are 
children of the second marriage who, of course, would have no choice 
in selecting their father. In response to this problem, statutes should 
provide that courts may fashion collection orders which accommodate 
the needs of both families.

A second category of debts to which exemptions do not apply con
cerns the debtor’s ability to obtain credit and his rehabilitation. This 
class of exceptions is illustrated by a debt incurred for the purchase 
price of exempt property. Most states provide that a debtor may not 
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assert exemption rights to property when the claim being enforced is 
for the property’s purchase price.46» Traditionally, purchase money 
creditors have been given priorities468 469 since otherwise they would not 
extend credit as readily. Creation of an exception for purchase money 
claims ensures purchase money creditors the ability to enforce their 
claim at least to the extent of the value of the property purchased. 
Moreover, fairness dictates this exception; for a debtor to assert an 
exception for property he purchased with funds borrowed from the 
execution creditor is inequitable.470

468 E.g., Cal. Civ. Pro. Code § 690.52 (West Supp. 1973) ; Mass. Gen. Laws Ann. ch. 
188, § 1 (1969); Mich. Comp. Laws Ann. § 600.6024(2) (1968); N.Y. Civ. Prac. Law 
§§ 5205(a), (b) (McKinney 1963); Okla. Stat. Ann. tit. 31, § 5 (1955); Tex. Rev. Civ. 
Stat. Ann. art. 3839 (1966); see In re Dahn, 204 Kan. 535, 540, 464 P. 2d 238, 242 (1970) 
(hometrailer occupied as residence not exempt from payment of obligations contracted 
for its purchase). But see Minn. Stat. Ann. §§ 550.37(12), (19) (Supp. 1973) (by im
plication mobile homes exempt).

469 See Uniform Commercial Code 9-301(2), 9-312(3)-(4) ; D.C. Code Ann. 
§ 15-104 (1966).

470 See United States v. Hershberger, 475 F.2d 677, 681 (10th Cir. 1973).
471 Ga. Code Ann. § 51-101 (1965) (exception for labor done on and materials fur

nished for exempt property); Neb. Rev. Stat. § 40-103 (1968) (exception for mechanics’ 
and laborers’ liens on the homestead); Ohio Rev. Code Ann. § 2379.72 (Page 1954) 
(exception for wages under $100 and for labor and materials for erection of dwelling 
house); see Wallace T. Bruce, Inc. v. Najarian, 249 Minn. 99, 101-02, 105-07, 81 N.W.2d 
282, 289, 291-92 (1957) (exception for work done on and materials furnished for exempt 
property). But see Brodsky v. Maloney, 78 S.D. 605, 613, 105 N.W.2d 911, 915 (1960).

472 E.g., Ala. Const, art. 10, § 207; Md. Ann. Code art. 83, § 12 (1969); N.Y. Civ.
Prac. Law §§ 5205(a), (b) (McKinney 1963); Ohio Rev. Code Ann. § 1311.34 (Page
1962); Pa. Stat. Ann. tit. 43, § 232 (1964); Tex. Rev. Civ. Stat. Ann. art. 3839 (1966);
Vt. Stat. Ann. tit. 12, § 2740 (1973); see Miles Homes, Inc. v. Muhs, 184 Neb. 617,
618-19, 169 N.W.2d 691, 692 (1969); Brookline Sav. & Trust Co. v. Barnett, 243 S.C.
481, 134 S.E.2d 569, 570-71 (1964).

478 See United States v. Hershberger, 475 F.2d 677, 681 (10th Cir. 1973); Miles Homes, 
Inc., v. Muhs, 184 Neb. 617, 619, 169 N.W.2d 691, 692 (1969).

Related to the purchase money exceptions are the exceptions for 
mechanics’ and materialmen’s liens on exempt property,471 for debts 
for improvement of exempt property, and for debts owed laborers.472 
These exceptions are justified, since contractors and laborers would 
not work on exempt property and suppliers would not provide ma
terials on credit to improve exempt property without the exception. 
Additionally, a debtor whose exempt property has been improved at 
the expense of a contractor should not be allowed to defeat the con
tractor’s rights by the assertion of an exemption right while enjoying 
the benefits of the improvement.473 * * * * 478
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Another exception in this general class is the debt for necessities, or 
“necessaries.” A number of states provide that various exemptions are 
not available against a creditor who is attempting to enforce a claim 
based on the sale to the debtor of necessary living items.474 This ex
ception is based on the premise that if a debtor has nothing but exempt 
property, no one would be willing to extend the debtor credit for 
food, clothing, and other necessary living items. As these items are 
consumables or depreciate greatly in value once used, the exceptions 
of debts for purchase money transactions475 would be of little or no 
value to creditors who supplied these items. In construing this excep
tion, courts tend to define “necessaries” narrowly,476 unlike the con
struction of “necessary” when used in the exemption laws as a require
ment for qualification for exemptions.477 Because of this and the fact 
that necessaries normally are not supplied on a credit basis, this excep
tion is relatively insignificant.

474 Alaska Stat. § 23.20.405(c) (1962); Colo. Rev. Stat. Ann. § 72-10-14 (1963); Md. 
Ann. Code art. 83, § 8(b) (Cum. Supp. 1973); Mich. Comp. Laws Ann. § 600.6023(a) (6) 
(1968); Neb. Rev. Stat. § 25-1557 (1965); S.D. Compiled Laws Ann. § 43-45-7 (1967); 
Wash. Rev. Code Ann. § 30.30.120 (1961).

475 See notes 468-470 supra and accompanying text.
476 See G.A.C. Fin. Corp. v. Shaver,---- Del. Super.------,---- , 271 A.2d 43 , 44 (1970)

(trailer held not to be necessary).
477 See Seid, Necessaries—Common or Otherwise, 14 Hastings L.J. 28, 30-33 (1962); 

notes 414-429 supra and accompanying text.
478 Consumer Credit Protection Act § 303(b)(2), 15 U.S.C. § 1673(b)(2) (1970).
479 See Bankruptcy Act § 646(4), 11 U.S.C. § 1046(4) (1970).
4S0 See id. § 658(2), 11 U.S.C. § 1058(2) (1970).
481 See Consumer Credit Protection Act § 303, 15 U.S.C. § 1673 (1970).

The last exception in this group deals directly with debtor rehabilita
tion. The federal restriction on garnishment does not apply to bank
ruptcy court orders in connection with wage earner plans.478 If a debtor 
falls behind in payments under the plan he has submitted,474 475 476 477 478 479 the court 
may order the employer to pay part of the debtor’s earnings to the 
court, similar to a garnishment.480 These payments may exceed the limits 
set in the federal garnishment statute.481 However, this exception is 
reasonable. The quid pro quo of the relief under this part of the bank
ruptcy law is that the debtor meet his scheduled payments. Moreover, 
in ordering larger payments from the employer, the court certainly 
would consider the debtor’s needs and not make any oppressive orders.

A third category of exceptions reflects concern for creditors’ oppor
tunities to evaluate their rights to collect against debtors’ assets. Ex
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ceptions dealing with the homestead provide that the homestead is not 
exempt from debts or judgments which exist prior to a debtor’s acquisi
tion or declaration of the homestead.482 This exception exists in a num
ber of states but is not applied uniformly. Generally, the exception pro
tects creditors who have no notice of the debtor’s homestead exemp
tion rights. If the exception is for debts existing prior to acquisition of 
the homestead, ownership of a home serves as the notice. If the excep
tion is for debts existing prior to declaration of the homestead, home 
ownership alone is not sufficient notice and public recordation is re

482 See notes 134-139 supra and accompanying text.
483 E.g., First Nat’l Bank of Mobile v. Pope, 274 Ala. 395, 404-05, 149 So. 2d 781, 

790-91 (1963); Metz v. Williams, 149 Kan. 647, 650-51, 88 P.2d 1093, 1095 (1939); Hun
ter v. Griffith, 12 Okla. 436, 440-49, 72 P.2d 361, 362-65 (1903).

484 Schoenfeld v. Norberg, 267 Cal. App. 2d 496, 498, 72 Cal. Rptr. 924, 926 (Dist. Ct. 
App. 1968); Metz v. Williams, 149 Kan. 647, 649-51, 88 P.2d 1093, 1094-95 (1939); Bau
cum v. Texam Oil Corp., 423 S.W.2d 434, 442 (Tex. Civ. App. 1967); Webster v. Rod- 
rick, 64 Wash. 2d 814, 818-19, 394 P.2d 689, 692 (1964).

485 Me. Rev. Stat. Ann. tit. 14, § 4552 (Supp. 1972); N.Y. Civ. Prac. Law § 5206(a) 
(McKinney Supp. 1973) (judgments); W. Va. Code Ann. § 38-9-3 (1966).

486 Another basis for this exception may be simply that the debtor’s conduct has 
been wrongful. See Haskins, supra note 20, at 1308.

in jurisdictions which do not apply the exceptions, a debtor is free 
to acquire and, if required, record his homestead with impunity while 
many debts are owed. This position is consistent with the universal rule 
that debtors’ acquisitions of exempt assets with nonexempt assets are 
permissible and not a fraud on creditors,483 provided that the non
exempt assets were not acquired fraudulently.484 Statutes creating an 
exception to the homestead exemption for debts existing prior to the 
homestead’s acquisition or recordation represent a deviation from this 
firmly established common law principle. The comon law principle, 
if applied to the generally substantial homestead exemption, could preju
dice creditors by allowing debtors to transform considerable nonexempt 
assets into exempt assets. A further exception in a few states485 allows 
creditors to reach the homestead even where the debtor owned the 
homestead at the time credit was extended if the homestead was not 
recorded. This further exception seems unnecessary since the creditors 
have notice of the debtor’s home ownership.

Related to this exception is one in favor of tort creditors, since 
they also have no opportunity to evaluate the collectible assets of their 
debtors.486 This exception raises basic and perplexing policy issues re
garding the exemption laws. In only a few states have the courts held 
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that the constitutional or statutory provisions create an exception to 
exemption rights for tort claims. These states’ laws provide that the 
exemptions apply to the enforcement of contract debts.487 A number 
of other jurisdictions’ laws use language which similarly restricts the 
application of exemptions to contract obligations,488 but no cases have 
interpreted them. Most jurisdictions allow debtors to claim exemptions 
against tort and contract creditors alike.489 However, although state 
courts have not hesitated to bar debtors from claiming exemptions for 
property obtained with assets that were acquired fraudulently490 or to 
lold that certain contemptible conduct may disqualify debtors from 
exemption rights altogether,491 the courts generally have not created an 
exception for tort creditors in the absence of extreme circumstances.

487 See Ala. Const, art. 10, § 204; Ark. Const, art. 9, §§ 1-3 (exemption of personalty 
limited to contract debts; homestead exemption not limited to contract debts), con
strued in Hill v. Bush, 192 Ark. 181, 188, 90 S.W.2d 490, 494 (1936); Ala. Code tit. 7, 
§ 629 (1960), construed in Brown Shoe Co. v. Schaefer, 242 Ala. 310, 314, 6 So. 2d 405, 
408 (1942).

488 Me. Rev. Stat. Ann. tit. 14, § 4552 (Supp. 1972); W. Va. Code Ann. § 38-9-3 
(1966); cf. Wis. Stat. Ann. § 272.20(1) (Supp. 1973) (exception for mortgages, laborers’, 
mechanics’ and purchase money liens, and taxes).

489 E.g., Cal. Civ. Code § 1241 (West Supp. 1973); Colo. Rev. Stat. Ann. § 77-3-1 
(1963); see Graham v. Azar, 204 So. 2d 193, 195 (Fla. 1967); Denzer v. Prendergast, 
267 Minn. 212, 219-20, 126 N.W.2d 440, 445 (1964); Tex. Const, art. 16, § 50; N.Y. 
Civ. Prac. Law § 5206(a) (McKinney Supp. 1973).

490 See note 484 supra.
491 See notes 534-542 infra and accompanying text.
492 See, e.g., O’Brien v. Johnson, 275 Minn. 305, 308-09, 148 N.W.2d 357, 359-60 

(1967); Davis v. Lammons, 246 Miss. 624, 628-29, 151 So. 2d 907, 909 (1963).

The argument for an exception in favor of tort creditors is that they 
cannot choose their debtors and thus do not have the same opportunities 
of contract creditors to evaluate the collectible assets of debtors and 
possibly to obtain waivers of exemptions. In some instances, the tort 
creditor and his family may be near impoverishment because of medical 
costs and inability to work due to the debtor’s tortious conduct. If 
the debtor consciously uses the exemption laws to frustrate the creditor’s 
collection efforts,492 the creditor might be able to collect nothing or only 
a small portion of the debtor’s wages. If the needs of the tort creditor 
and his family are great, the debtor should not be allowed to keep 
property in excess of his family’s needs. Statutes should allow courts, 
where equity dictates, to ignore the exemption laws in the case of tort 
claimants and to order sales and garnishments of a debtor’s otherwise 
exempt assets. This rule, therefore, would create a limited exception 
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to the exemption laws. The exception is justified because the law should 
not favor the impoverishment of the tort judgment creditor. If one of 
the two must suffer, it should be the debtor, especially if he committed 
an intentional tort.493

493 The debtor may seek refuge in bankruptcy, since judgments for negligence are 
dischargeable. Bankruptcy Act 17(a), 63(a)(1), 11 U.S.C. §§ 35(a), 103(a)(1) 
(1970). Causes of actions which have been instituted prior to the debtor’s petition in 
bankruptcy also are dischargeable if the damages are estimable without causing undue 
delay of the bankruptcy proceedings. Id. 17(a), 63(a)(7), 63(d), 57(d), 11 U.S.C. 
§§ 35(a), 103(a)(7), 103(d), 93(d) (1970). However, judgments for intentional torts 
generally are non-dischargeable. Id. § 17(a)(8), 11 U.S.C. § 35(a)(8) (1970). See also 
id. 17(a)(2), (4), 11 U.S.C. 35(a)(2), (4) (1970) (criminal fraud and embezzle
ment while fiduciary non-dischargeable).

Notwithstanding the possible discharge of the tort creditor’s claim on timely appli
cation to the bankruptcy court, a tort creditor may be permitted to assert his claim 
against the debtor’s exempt property in state court proceedings. In re Watson, 22 F.2d 
689 (W.D. Ark. 1927); see Brown Shoe Co. v. Schaefer, 242 Ala. 310, 313, 6 So. 2d 
405, 407 (1942) (discharge in bankruptcy postponed to enable creditor to obtain judg
ment in state court). See generally V. Countryman, Debtor & Creditor 595-97, 600-01 
(1964). However, if the value of the exempt property which the tort creditor recovers 
does not equal the tort creditor’s claim, the tort creditor ultimately would be denied 
recovery.

494 Consumer Credit Protection Act § 303, 15 U.S.C. § 1673(b)(3) (1970).
495 U.S. Const, art. I, § 8; id. amend. XVI.
496 Kyle v. McGuirk, 82 F.2d 212, 213 (3d Cir. 1936); Cannon v. Nicholas, 80 F.2d 

934, 935-36 (10th Cir. 1935); Knox v. Great West. Life Assur. Co., 109 F. Supp. 207, 
211-12 (E.D. Mich. 1952), aff'd, 212, F.2d 784 (6th Cir. 1954) (per curiam); Birch v. 
Dodt, 2 Ariz. App. 228, 229-30, 407 P.2d 417, 418-19 (1965).

49? See Int. Rev. Code of 1954, §§ 6334(a), (c). The exemptions include necessary 
clothing, fuel, furniture, provisions and personal effects that do not exceed $500, trade 
and professional implements worth $250 or less, unemployment and workmen’s compen
sation benefits, child support payments, and certain federal retirement payments. Id. 
§ 6334(a).

498 111. Ann. Stat. ch. 52, § 3 (Smith-Hurd 1973); Md. Ann. Code art. 83, § 12 (1969); 
Mo. Ann. Stat. § 513.465 (1952); S.C. Code Ann. § 34-62 (1962).

The fourth category of exceptions reflects legislative preference for 
certain types of creditors. The major beneficiaries of this class are the 
state and federal governments, through common exceptions in the exemp
tion laws for federal and state taxes. The exception for federal taxes,494 
following from Congress’s constitutional power to “lay and collect 
taxes,” 495 grants federal tax debtors no state exemption rights against 
claims for federal taxes.496 The Internal Revenue Code provides separate, 
minimal exemptions for the debtor-taxpayer.497

The state tax exceptions generally fall into two categories. One type 
provides that no property is exempt from sale for taxes.498 More com
monly, the statutes provide that specific types of normally exempt prop
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erty—usually the homestead499 and wages500-are not exempt if the 
claim is for taxes. However, many states have no such exceptions, and 
California explicitly provides that its exemptions apply to tax debts.501

499 N.C. Const, art. X, § 2(1); Okla. Const, art. 12, § 2; Tex. Const, art. 16, § 50; 
Kan. Stat. Ann. § 60-2301 (1964); Minn. Stat. Ann. § 510.05 (1947); see United States 
v. Hershberger, 475 F.2d 677, 679 n.3, 681-82 (10th Cir. 1973).

590 Idaho Code § 11-207(2) (Supp. 1973); Kan. Stat. Ann. § 60-2310(e) (3) (Supp. 
1972); Ky. Rev. Stat. § 427.010(3) (c) (1972); Ore. Rev. Stat. § 23.185(2) (c) (1971); 
Wis. Stat. Ann. § 267.18(2) (b) (3) (Supp. 1972). The federal statute’s garnishment 
restrictions do not apply for a debt due for state taxes. Consumer Credit Protection 
Act § 303, 15 U.S.C. § 1673(b)(3) (1970). See also Kan. Stat. Ann. § 60-2306 (1964) 
(personalty not exempt from tax claims).

soi Cal. Civ. Pro. Code § 690.51 (West Supp. 1973). But of. Greene v. Franchise Tax. 
Bd., 27 Cal. App. 3d 38, 43, 103 Cal. Rptr. 483, 486 (Dist. Ct. App. 1972) (exemption 
does not apply to tax withholding procedure).

502 Ala. Const, art. 10, § 207; N.Y. Civ. Prac. Law §§ 5205(a), (b) (McKinney 
1963); Pa. Stat. Ann. tit. 43, § 232 (1964); see Conrad v. Marlar, 366 P.2d 463, 464-65 
(Okla. 1961); Minn. Const, art. 1, § 12 (exemption invalid only if labor done on 
exempt property).

503 See Bankruptcy Act § 64(a)(2), 11 U.S.C. § 104(a)(2) (1970); Md. Ann. Code 
art. 47, § 15 (1971).

504 The exceptions for the three previously discussed classes—alimony and child sup
port, debts which aid the debtor in obtaining credit and in rehabilitation, and debts 
owed where the creditor had no notice—do not present the same constitutional problem 
because each one is reasonable considering the policies of the exemption laws and the 
need to create some exceptions to balance the interests of creditors and debtors. In 
short, the exceptions manifest “some rationality in the nature of the class singled out” 
and consequently are compatible with the requirement of the equal protection clause. 
James v. Strange, 407 U.S. 128, 140 (1972); see Rinaldi v. Yeager, 384 U.S. 305, 308-09 
(1966).

505407 U.S. 128 (1972).

Another common exception is for debts owed laborers for wages.502 
Previously, this exception was explained on the ground that without the 
exception laborers might be unwilling to perform work on credit for 
persons with few assets. However, in the case of most clerks, servants, 
and manual laborers, that rationale is inappropriate since they either are 
unaware of their employer’s financial situation or are not in a position 
which would allow them to elect not to work for the employer if they 
knew of his financial difficulties. The exception reflects a favoritism 
for wage earners, frequently found in statutes which deal with laborer
creditors,503 rather than the realities of the creditors’ and debtors’ bar
gaining positions.

Because favoritism appears to be the primary motivation behind the 
exceptions for wages and state taxes, these exceptions raise equal pro
tection issues.504 * In James v. Strange5^ the Supreme Court indicated 
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that exceptions such as these might constitute a denial of equal protec
tion. James involved a Kansas statute506 which provided that the state 
may recover counsel fees and other legal costs expended for the de
fense of indigent defendants. The Court noted that such statutes gen
erally “may betoken legitimate state interests,” 507 but found this Kansas 
recoupment statute unconstitutional because the debt owed the state for 
these fees was an exception to all exemptions except the homestead ex
emption.508 The exception violated “the rights of citizens to equal 
treatment under the law,” 509 but the precise basis of the violation is un
clear. Presumably the Court felt that the exception constituted an “un
duly harsh or discriminatory” 510 term which had no purpose other than 
preferring the state as a creditor. Although the Court stated at the out
set that it would not consider whether recoupment laws impermissibly 
deter the exercise of a defendant’s constitutional right to counsel,511 the 
fact that the debt was related to this basic right permeates the opinion 
to such a great extent512 that one cannot conclude that the analysis is 
applicable to other exceptions. Indeed, the Court recognized “that the 
State’s claim to reimbursement may take precedence, under appropriate 
circumstances, over the claims of private creditors and that enforce
ment procedures with respect to judgments need not be identical.” 513 
To illustrate the difference between the unconstitutional exception in 
James and a constitutionally valid exception, the Court refers to the ex
ception to wage garnishment restrictions in favor of state and federal 
taxes. The latter exception is for a debt which represents “a wrongful 
withholding from the State of a tax of assets in the actual possession 
of the taxpayer and not, as here, a debt contracted under circumstances 
of indigency.” 514 The Court thus indicates that the exception for state 
taxes represents a permissible discrimination and contrasts this type of 
exception with one which imposes “unduly harsh or discriminatory

506 Kan. Stat. Ann. § 22-4513 (Supp. 1972).
507 407 U.S. at 141.

see Kan. Stat. Ann. § 22-4513 (a) (Supp. 1972).
509 407 U.S. at 142.
5ioat 138.
511 Id. at 134.
512 For example, the Court stated, “to impose these harsh conditions on a class of 

debtors who were provided counsel as required by the Constitution is to practice . . . 
a discrimination which the Equal Protection Clause proscribes.” Id. at 140-41; see 
id. at 136-37, 139.

Id. at 138.
514 Id. at 138 n.21.
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terms merely because the obligation is to the public treasury rather than 
to a private creditor.” 515

515 Id. at 138.
516 Id. at 138 n.2l.
517 Adkins v. E.I. Dupont de Nemours & Co., 335 U.S. 331, 339-40 (1948); Ivey v. 

Holman, 222 F. Supp. 869, 870 n.2 (N.D. Ala. 1963).
518 The low income wage earner spends almost 90 percent of his wages for rent, food,

The Court distinguished the tax debt from the debt for counsel fees 
on the ground that the tax debtor has property—either income or land— 
whereas the debtor who owes counsel fees is indigent and has no 
property.516 However, the premise that a debtor against whom taxes are 
assessed has property to pay the taxes and is withholding payment is not 
always correct. A debtor’s homestead may be mortgaged or subject to 
judgment liens to such an extent that the property cannot be used for 
payment of taxes. Moreover, when the taxes are due, the debtor might 
no longer own the land.

In addition, the Court’s observation about tax debtors is generally true 
of most debtors. Borrowers and credit buyers have assets which could 
be used to pay their creditors—the property they purchased from the 
creditors or the cash the creditors advanced. But this property often 
is consumed by the time the creditors seek to collect the obligation. 
Furthermore, the Court’s implicit premise that defendants who qualify 
for court appointed counsel are without any property is generally not 
true. Most state standards of indigency for this purpose do not require 
a defendant to be without assets; he may own property and earn income 
so long as he is unable to afford counsel.517

A major difference between tax debts and other debts does exist, how
ever. A tax debt is analogous to a tort debt. It is imposed without a 
consensual transaction and without the opportunity to evaluate a tax
payer’s assets or to obtain a waiver of exemptions. The exception for 
state taxes therefore can be rationalized on the ground that, without 
the exception, efforts to collect taxes against some debtors could be 
frustrated if not defeated. As the policy of taxation is clearly a legitimate 
interest and by its nature must be imposed on debtors rather than bar
gained for, the exception assists the state in implementing the tax laws.

The exception for wages owed laborers does not conflict with equal 
protection principles. It rests upon the same policy basis that the ex
emption of wages rests. Wage earners rely upon and need this im
portant asset for subsistence.518 The exception helps to ensure that wage
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earners will be paid, their families’ needs will be provided for, and the 
reliance upon welfare will be avoided. Since laborers often are unable 
to evaluate the credit status of their employer, the exception compen
sates for laborers’ inability to protect themselves by seeking other em
ployment.

Consequently, exceptions for state taxes and laborers’ wages appear to 
conform with equal protection principles. Where, however, exceptions 
reflect no more than favoritism and are unrelated to the implementation 
of the exemption laws or some other state interest, the James rationale 
would indicate that such exceptions result in a denial of equal protection.

SUPREMACY OF EXCEPTIONS IN THE FEDERAL GARNISHMENT STATUTE

The exceptions listed in the federal statute which restricts garnish
ment do not appear to be binding on the states. The relevant exceptions 
include court orders for support, orders of bankruptcy courts in con
nection with federal wage earner plans, and debts for state and federal 
taxes.519 This same section prohibits courts from executing process or 
making orders “in violation of this section.” 520 The section also in
cludes provisions restricting the amounts garnishable.521 If a state’s 
earnings exemption does not contain the federal exceptions, as some do 
not,522 and a state court accordingly refuses to allow a creditor, with a 
claim that is a federal exception, to garnish more than the restriction 
permits, the court would not literally be making orders or executing 
processes in violation of the section. The prohibition applies only to 
the issuance of orders which would allow garnishment of amounts in 
excess of the restricted amounts.523

and other items of immediate consumption. See Bureau of Labor Statistics, Hand
book of Labor Statistics 281 (1968).

519 See Consumer Credit Protection Act § 303(b), 15 U.S.C, § 1673(b) (1970).
520 Id. § 303(c), 15 U.S.C. § 1673(c) (1970).
521 See notes 193-194 supra and accompanying text.
522 Wash. Rev. Code Ann. § 7.33.280 (Supp. 1972) (support exception limited to 

child support).
523 The federal exception for federal court orders for wage earner plans presents 

additional considerations. Assume that a state exempted earnings according to the fed
eral scheme but did not include the exception for court orders to enforce wage earner 
plans. Under federal law the debtor is accorded the same exemptions as provided by 
state law. Bankruptcy Act § § 6, 637, 11 U.S.C. §§ 24, 1037 (1970). However, if the 
plan calls for payments in excess of the amount garnishable under the state law, the 
debtor would be deemed to have waived his exemption right.

On the other hand, the state law might grant exceptions which are 
not among those in the federal law. If a state law included an excep
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tion that was not in the federal law, then a creditor whose claim was 
such an exception would be allowed to garnish more than the federal 
law would permit, thus violating the federal prohibition.524 Only a few 
states have exceptions which appear to violate the federal scheme in this 
respect.525

524 Consumer Credit Protection Act § 303(c), 15 U.S.C. § 1673(c) (1970).
525 S.C. Const, art. 3, § 28 (no exemption for taxes); Miss. Code Ann. § 85-3-23 

(1973) (no exemption for wage claims); Mo. Ann. Stat. § 513.465 (1952) (no exemp
tion for state and local taxes); Mont. Rev. Codes Ann. 93-5816, 93-5820 (1964) (no 
exemption for necessaries); S.D. Compiled Laws Ann. § 43-45-7(4) (1967) (no exemp
tion for necessaries); cf. Kan. Stat. Ann. §§ 60-2306, 60-2307 (1964) (personalty not 
exempt from levy for wages due employees for state taxes).

526 292 U.S. 426 (1934).
527 Id. at 431-42; accord, Bank of Minden v. Clement, 256 U.S. 126, 128-29 (1921); 

Gunn v. Barty, 82 U.S. (15 Wall.) 610, 622-23 (1872); In re Messinger, 29 F.2d 158, 
161 (2d Cir. 1928); In re Marx, 5 F. Supp. 954, 955 (E.D. Ark. 1933).

528 292 U.S. at 431.
529 American Fin. Corp. v. Small, 250 So. 2d 768, 771-75 (La. App. 1971); Ohio Cas. 

Ins. Co. v. Holz & Holz, Inc., 24 Wis. 2d 587, 592, 129 N.W.2d 330, 333 (1964).
530 Fidelity & Deposit Co. v. Lovell, 108 F. Supp. 360, 368 (S.D. Miss. 1952), ajfd 

sub nom. United States v. Fidelity & Deposit Co., 214 F.2d 565 (5th Cir. 1954); Smith 
v. Hume, 29 Cal. App. 2d Supp. 747, 750, 74 P.2d 566, 568 (San Diego County Super. 
Ct. 1937).

DEBTS INCURRED PRIOR TO CHANGES IN EXEMPTION LAWS

Statutes which increase the amount of existing exemptions or create 
new exemptions raise constitutional issues as to the rights of persons 
who are creditors when the laws are enacted. To the extent an exemption 
is increased or a new exemption is created, the ability of existing credi
tors to collect their obligations is impaired. In W.B. Worthen Co. v. 
Thontas526 the Supreme Court considered a newly enacted Arkansas 
statute which exempted all insurance proceeds. A few days before the 
enactment, a creditor garnished the insurer who held death benefits 
which were payable to the debtor. The Court held that “such an ex
emption, applied in the case of debts owing before the exemptions was 
created . . . constitutes an unwarrantable interference with the obli
gations of contracts.” 527 The creditor’s lien, which arose through 
garnishment, was not relevant to the Court’s ruling. It was sufficient 
that the debt was “owing before the exemption was created.” 528 Similar 
results have been reached when an existing exemption is increased.529 
Because of this constitutional proscription, courts have tended to in
terpret statutes as applying their provisions prospectively.530
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A few courts have found that the exemption laws affect only creditors' 
remedies and consequently do not affect the obligations created by con
tracts.531 In fact, the Supreme Court itself has held, in another context, 
that “[ejxemption laws are not a part of the contract; they are part of 
the remedy . . . .”532

531 See Coffman v. Folds, 216 Ala. 133, 136, 112 So. 911, 913-14 (1927); Iowa Mut. 
Ins. Co. v. Parr, 189 Kan. 475, 481, 370 P.2d 400, 405 (1962) (dictum); Hooter v. 
Wilson, 273 So. 2d 516 (La. 1972).

532 Chicago, Rock Island & Pac. Ry. v. Sturm, 174 U.S. 710, 717 (1899); see Sanders 
v. Armour Fertilizer Works, 292 U.S. 190, 205 (1934); Garrett v. Garrett, 30 Colo. App. 
167, 171, 490 P.2d 313, 315 (1971); Morris Plan Indus. Bank v. Guming, 295 N.Y. 324, 
331-32, 67 N.E.2d 510, 513 (1946).

533 Petrulionis v. Dudek, 113 111. App. 2d 398, 401-02, 252 N.E. 2d 23, 25 (1969); 
Laird v. Carton, 196 N.Y. 169, 172-73, 89 N.E. 822, 823 (1909).

534 Miguel v. Walsh, 447 F.2d 724, 726 (9th Cir. 1971); In re White, 221 F. Supp. 64, 
67 (N.D. Cal. 1963). See also Schoenfeld v. Norberg, 267 Cal. App. 2d 496, 498, 72 
Cal. Rptr. 924, 926 (Dist. Ct. App. 1968); Webster v. Rodrick, 64 Wash. 2d 814, 817-19, 
394 P.2d 689, 692-93 (1964).

535 See First Nat’l Bank of Mobile v. Pope, 274 Ala. 395, 405, 149 So. 2d 781, 790 
(1963) (insurance proceeds exempt to wife-beneficiary notwithstanding husband-debtor’s 
fraudulent acquisition of money to pay premiums).

536 Besides fraudulent conduct, immoral or illegal conduct may result in a loss of 
debtor’s exemptions. Compare Barker v. Lee, 337 S.W.2d 637, 639 (Tex. Civ. App. 
1960) (common law marriage held invalid; homestead exemption for family denied) 
and 1018-3rd St. v. State, 331 S.W.2d 450, 454 (Tex. Civ. App. 1959) (use of homestead 
to sell liquor illegally; exemption denied) 'with Adams v. Evans, 343 Mich. 94, 99, 100, 
72 N.W.2d 131, 133 (1955) (common law wife granted homestead exemption) and 
State v. Mitchell, 194 Kan. 463, 465-66, 399 P.2d 556, 558 (1965) (use of homestead to 

The debtor has not fared as well as the creditor when exemptions are 
abolished or decreased. Where a debt is created and exemptions subse
quently are decreased or abolished, debtors have not been successful in 
arguing that the legislative action impairs the obligation of contracts or 
deprives the debtor of a vested right.533 The creditor’s right is to en
force judgments, subject only to the limitations on remedies that exist 
when the debt is formed; the exemptions accorded the debtor are con
sidered more in the nature of a privilege, and he does not have a right to 
prevent his creditors from collecting the debts.

Denial of Exemption Due to Debtor’s Conduct

If otherwise exempt assets have been purchased with funds which 
were acquired fradulently, an exemption may not be claimed against the 
defrauded parties,534 at least not by the debtor.535 This rule is applied 
judicially in all states and prevents debtors from using the exemption 
laws to promote fraudulent schemes.536 A debtor who attempts to de
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fraud creditors by concealing or fraudulently conveying nonexempt 
assets also may lose his exemption rights.537 Such conveyances deplete 
the assets which creditors may use for the satisfaction of their claims. 
Since debtors’ conveyances normally are deemed fraudulent because of 
the debtor’s insolvency, only exempt assets usually remain after the 
conveyances. The denial of exemptions makes these assets available to 
creditors. However, some cases reject this rule on the ground that the 
family should not suffer due to the debtor’s fraudulent or illegal con
duct.538

sell liquor illegally; exemption granted). Cf. Md. Ann. Code art. 83, § 8(a) (Cum. 
Supp. 1973) (on debts for seduction or breach of promise to marry exemption not 
allowed).

537 Brackett v. Watkins, 21 Wend. 68, 69-70 (N.Y. 1839) ; Robinson v. Stamper, 16 
Pa. D. & C. 621, 622 (C.P. Phila. County 1932); see Mott v. Groves, 428 F.2d 1208, 
1209 (9th Cir. 1970) (per curiam); Wis. Stat. Ann. § 272.18(30) (1958).

538 Wilcox v. Hawley, 31 N.Y. 648, 654, 675 (1864); cf. State v. Mitchell, 194 Kan. 
463, 465-66, 399 P.2d 556, 558 (1965) (padlocking of homestead where liquor sold illegally 
prohibited).

539 N.C. Gen. Stat. § 39-15 (1966) (homestead still exempt).
540 Bankruptcy Act § 6, 11 U.S.C. § 24 (1970).
541 Kennedy v. First Nat’l Bank of Tuscaloosa, 107 Ala. 170, 179, 180, 18 So. 396, 397 

(1894); O’Brien v. Johnson, 275 Minn. 305, 308, 148 N.W.2d 357, 359 (1967).
542 Kennedy v. First Nat’l Bank of Tuscaloosa, 107 Ala. 170, 181, 183, 18 So. 396, 397, 

398 (1894); Helton v. Vanderpool, 251 Ky. 312, 313, 64 S.W.2d 883 (1933); O’Brien v. 
Johnson, 275 Minn. 305, 308, 309, 148 N.W.2d 357, 359, 360 (1967); see S. Riesenfeld, 
Creditors’ Remedies and Debtors’ Protection 295 (1967). This traditional result could 
be avoided easily in many states which have enacted the Uniform Fraudulent Convey
ances Act, but the courts nonetheless continue to reach the result. See V. Countryman, 
supra note 493, at 196.

Finally, in at least one state a debtor may not claim exemption rights 
in property which he has transferred for nominal or for no consideration 
after creditors have the transfer set aside.539 This rule, while also ap
plicable in federal bankruptcy proceedings,540 is a minority rule. The 
prevailing rule allows a debtor to claim exemptions in property which 
he has transferred without fair consideration;541 the rationale is that 
exempt property cannot be the subject of a fraudulent conveyance since 
the conveyance does not deplete the debtor’s collectible assets.542

RECOMMENDED LAW

This section presents an outline of a scheme for a state exemption 
statute. It incorporates the views which have been discussed in previous 
sections.
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The policy of the recommended scheme is that creditors should be 
allowed to collect judgments by levying on debtors’ property except 
that which is needed for the maintenance of debtors and their depend
ents. Moreover, the exemption laws should provide those who are in
solvent with an opportunity of rehabilitating themselves without resort 
to the bankruptcy laws. By guaranteeing that debtors may hold and 
use certain items of their property and a portion of their earnings free 
from their creditors’ claims, the pressure on debtors to seek bankruptcy 
is lessened and the likelihood that debts ultimately will be paid is in
creased. If a debtor is forced into bankruptcy, exemptions assist reha
bilitation of the debtor after bankruptcy.543

543 Bankruptcy Report, supra note 4, at 79-80, 169; see notes 40-46 supra and accom
panying text.

544 See Comment, supra note 301, at 1497-1502 (social welfare programs inadequate 
substitute for exemptions).

This discussion also proceeds on the premise that exemption laws con
tinue to be socially desirable. When the exemption laws first were en
acted in the United States, social and economic conditions were signifi
cantly different than they are today. An important difference involves 
the availability of alternatives to the exemption laws. If exemptions 
were not provided today, debtors who lost all of their property to 
satisfy judgments against them could rely at least partly on public 
assistance programs for support.544 When the exemption laws were 
enacted, such programs either did not exist or provided such negligible 
relief to the needy that they did not provide a viable alternative.

The argument for forcing debtors to rely on welfare as an alternative 
to debtors’ exemption laws is based on the premise that it is fairer for 
society to bear the losses now borne by individual creditors due to ex
emption laws. For a number of reasons, however, welfare does not 
present a viable alternative to exemption laws. In the first place, it is 
debatable whether it is more equitable for society than creditors to bear 
the losses occasioned by the exemption laws. Contract creditors, who 
represent the vast majority of creditors, are able to select their debtors. 
Moreover, they are aware of debtors’ exemption rights and can formu
late credit-granting policies with these limitations in mind. Contract 
creditors assume the risk of nonpayment and of the consequent necessity 
to resort to judicial collection procedures. It is not unfair, therefore, 
to require creditors, rather than society, to bear these losses and costs.

Second, use of the welfare alternative would increase the costs to 
society and not provide debtors with the same protection now given 
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them by exemption laws. The government would have to provide 
debtors not only with subsistence items such as food and rent, but also 
with capital items such as furniture and clothing. From the debtor’s point 
of view, assuming he could meet the requirements for some form of 
assistance, welfare would be less desirable than the protection of the 
exemption laws. Not only would the standard of living under welfare 
most likely be lower, but the government would be making decisions 
for the debtor regarding expenses he could make.545

545 See id. at 1499-1501.
546 See id. at 1501.
547 See notes 328-332 supra and accompanying text.
548 See Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965); 

Jones v. Star Credit Corp., 59 Mise. 2d 189. 298 N.Y.S.2d 264 (Sup. Ct. 1969).

Third, the welfare alternative is undesirable because it would impede 
rehabilitation of debtors and might actually force persons onto welfare 
for long periods of time when they otherwise would not require wel
fare. Forcing the majority of debtors onto welfare is inconsistent with 
the welfare laws’ philosophy that aid should be granted only to those 
who cannot help themselves.546 The majority of debtors, of course, can 
help themselves. However, to allow creditors to take all of their deb
tors’ assets and force the debtors onto welfare could transform these 
debtors into typical welfare recipients. A debtor receiving welfare 
would have little incentive to work if all his other earnings were gar
nished. These effects of the welfare alternative seem clearly undesir
able.

Fourth, if a welfare alternative were substituted for exemptions, many 
debtors would seek discharges in bankruptcy rather than face the un
desirable results discussed above and the stigma of being a welfare 
recipient. This is undesirable for both creditor and debtor in situations 
where the debtor otherwise would have chosen to work to pay his 
debts.

Finally, there seems to be some point at which some exemption policy 
is absolutely essential. Even if most of the exemption laws were re
pealed and welfare relied upon as an alternative, welfare payments 
would have to be exempted—as they now are in most states547—to insure 
that welfare recipients and their dependents were not rendered desti
tute. Numerous recent cases attest that some creditors do extend credit 
to welfare recipients,548 and it is not uncommon for the recipients to 
default on their obligations due to their small incomes. It would seem 
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essential to exempt the welfare income lest the state be prepared to dole 
out more money in the event creditors take the regular payments and 
levy on household goods provided by the state. This would be intoler
able.

Tn summary, welfare does not present an adequate alternative to ex
emption laws, since it does not offer the rehabilitative promise which 
the exemption laws do and does not protect debtors to the same extent 
as the exemption laws.549 550 Debtors’ exemption rights are still needed

549 A further argument for supplanting debtors’ exemption laws with welfare is that 
it is unfair to allow a debtor who owes debts to retain substantial property and income 
whereas persons who are unable to work and must rely on welfare are permitted mini
mal assets and only a survival-level income. However, while changing from an exemp
tion system to a welfare system might remove this apparent unfairness, it would not 
improve the lives of welfare recipients. Indeed, because there would be greater demand 
on public resources, the benefits to all welfare recipients might be decreased. More
over, the lives of debtors would worsen—their potential for rehabilitation would be 
reduced and their standards of living, which are not usually that high under most state 
exemption laws, would be lowered. Consequently although the welfare alternative to 
exemption rights might remove an apparent favoritism of debtors vis-a-vis welfare 
recipients, the alternative would not improve the lot of welfare recipients and would 
worsen the lot of debtors.

550 Greater national economic stability exists today. Since the original exemption 
laws, to some extent, were influenced by economic depression, an argument can be 
made that exemption laws are no longer desirable. However, the plight of today’s 
debtors generally is due to overextension, and the exemption laws continue to provide 
a socially desirable service—protection of debtors and their families from unforeseen 
and uncontrollable events. Of course, today the laws protect debtors who, apparently, 
could have avoided their plight, and, thus, the laws actually might encourage over- 
extension. This argument, however, suffers from overgeneralizations. Depressions were 
not the only cause of debtors’ problems when the exemption laws were enacted. Con
sumer Credit in the United States, supra note 157, at 5. Moreover, today debtors’ 
inability to pay their obligations is not always caused by overextension; it also can be 
caused by unexpected and unavoidable changes in income due to illness or employment 
problems. See generally Bankruptcy Report, supra note 4, at 51-55.

550

The exemption laws generally allow debtors and their families to live 
in reasonable comfort and to avoid impoverishment. This seems to be 
a worthwhile end and one which justifies some curtailment of creditors’ 
rights. To the extent the exemption laws help rehabilitate debtors 
without recourse to bankruptcy, they benefit creditors. Consequently, 
exemption laws continue to be desirable today.

The scheme which follows proceeds on the assumption that federal 
exemptions are unchanged. However, as suggested earlier, some changes 
in federal exemptions would make them more consistent with the poli
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cies of the exemption Jaws.551 The scheme does not deal with the va
riety of procedures which are involved in the implementation of the ex
emption laws. Existing procedural laws are complex, vary from state 
to state, and are beyond the scope of this article.

551 See notes 224-234 supra and accompanying text.
552 In chapter XIII proceedings under the Bankruptcy Act the debtor is entitled to 

retain all of his assets and creditors collection efforts are halted. See 11 U.S.C. §§ 1001- 
86 (1970); 10 W. Collier, Bankruptcy 51 20.01 (1972); Countryman, Consumer Bank
ruptcy-Some Recent Changes and Some Proposals, 19 Kan. L. Rev. 165 (1971). This 
is similar to the effect of large exemptions under state law on a debtor who is attempt
ing to pay his obligations.

553 See notes 47-49 supra and accompanying text.
554 See Countryman, supra note 2, at 681.

Although the recommended scheme of exemptions which follows is 
designed to protect debtors in the context of state collection procedures, 
the major substantive provisions would be appropriate for adoption as 
a uniform bankruptcy exemption scheme. However, because state col
lection procedures and bankruptcy have significant procedural differ
ences, it does not necessarily follow that the exemption schemes in both 
situations should be the same. State exemptions protect debtors against 
creditors’ continuing collection efforts. Bankruptcy, on the other hand, 
generally terminates creditors’ collection efforts and grants bankrupts a 
creditor-free future. This difference may justify greater exemptions 
under state law than in bankruptcy. First, greater state exemptions 
might assist debtors who have not sought relief under the bankruptcy 
laws in payment of their obligations; it is not unreasonable to assume 
that more assets are needed by a debtor who is attempting to pay his 
obligations than by one who has no obligations.552 Second, if it is so
cially desirable, larger state exemptions would dissuade debtors from 
seeking a discharge in bankruptcy and thus encourage payment of 
their debts. In addition to the normal effect which state exemptions 
have on debtors’ decisions to seek bankruptcy,553 knowledge that less 
property is exempt in bankruptcy might discourage debtors from seek
ing discharges. Looked at it in a different way, larger exemptions 
under state law reward debtors who avoid discharge of their obligations 
and rather attempt to pay them.

A second major difference between bankruptcy and state collection 
procedures is that the former involves liquidation of debtors’ estates 
whereas the latter does not.554 Liauidation of debtors’ estates conven- 2L
iently allows for an exemption scheme which varies from those in the
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past and that proposed by the Bankruptcy Commission. Persuasive 
arguments have been made for the adoption of a bankruptcy exemption 
scheme whereby all of a bankrupt’s assets are surrendered to the trustee 
and the bankrupt is granted a cash allowance which he would be en
couraged to use for the repurchase of part of the assets surrendered to 
the trustee.555 556 The assets so repurchased plus the amount of the cash 
allowance remaining after repurchases have been made would replace 
the exempt property under present practices. Because this procedure 
involves liquidation, it would be inappropriate for a state exemption 

556

555 See, Note, supra note 4, at 1507-08. See also Note, Bankruptcy Exemptions: A Full 
Circle Back to the Act of 1800?, 53 Cornell L. Rev. 663, 679-80 (1968).

556 The closest that state exemption schemes come to this procedure is the grant of 
dollar amount exemptions. But in no state is a dollar amount exemption the exclusive 
exemption, and, indeed, in most jurisdictions it is a rather insignificant part of the over
all exemption scheme.

In summary, the recommended state exemption scheme which fol
lows is appropriate for bankruptcy. However, policy considerations 
may indicate that exemptions granted under state law should be greater 
than those granted in bankruptcy. Furthermore, because bankruptcy 
involves liquidation of debtors’ estates, whereas state procedures do not, 
an exemption scheme might be appropriate in bankruptcy, but not 
under state law.

The Recommended Law

I. This law may be cited as the Debtors’ Exempt Property Act.

II. The purposes of this Act are:
A. To provide for the maintenance of debtors and their fami

lies while recognizing the rights of creditors to be paid 
debts owed to them;

B. To afford debtors an opportunity to become financially 
rehabilitated for the benefit of themselves, their families, 
and their creditors; and

C. To contemporize the laws of this state relating to debtors’ 
exemptions.

III. Definitions: For purposes of this law, the following defini
tions shall apply:
A. “Resident” means “a person living in a state who intends 

to make the state his/her permanent home.”
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B. “Domicile” means “the state or other jurisdiction where a 
person is a resident.”

C. “Value” means “fair market value, or the price paid as
suming a willing buyer and a willing seller,” and shall be 
determined by reference to the debtor’s interest in the 
property.

D. “Exempt” means, unless otherwise specified, “not subject 
to any form of process or court order for the purpose of 
debt collection.”

E. “Necessary” means “reasonably essential to or needed by 
an average and reasonable person, including any special 
needs by reason of health or physical infirmity.”

F. “Dependent” means “a person who relies primarily on 
another for support and maintenance and who does not 
have assets which are sufficient to support himself.”

IV. Applicability of this Act.
A. The exemptions of this Act shall be available to all resi

dents of this state.
B. In the case of non-residents, the courts of the state shall 

apply the laws of the state of the non-resident debtors’ 
domiciles with the following exceptions:
1) If the contract, which gives rise to the claim a creditor 

is attempting to enforce, provides that the exemption 
laws of a state where the creditor has his residence or 
carries on a substantial amount of his business shall 
apply, some other significant contact regarding the con
tract exists with the state referred to in the contract, 
and such provision was agreed to by the debtor who 
appreciated the legal significance of the provision, then 
the law of the state referred to in the contract shall be 
applied.

2) If the claim being enforced is not based on contract 
and the creditor and debtor are residents of different 
states, the court shall follow usual choice of law prin
ciples in determining which state’s laws shall be ap
plied.

V. The following property, in addition to any property exempt
ed under federal law, shall be exempt from collection for 
judgment debts and may not be attached or garnished prior 
to judgment except as provided in section VI below:
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A. Household items: Necessary household furniture and ap
pliances, for the debtor and his dependents, not to exceed 
$2,000 in value shall be exempt.

B. Clothing: Necessary clothing for the debtor and his de
pendents; jewelry, other than a watch of reasonable value 
and wedding and engagement rings, shall not be exempt.

C. Occupational items: Tools, books, instruments, farm ani
mals and machines which are necessary to the debtor in 
the course of his occupation, but in no event to exceed 
$3,000 in value. An automobile shall be considered “neces
sary” only if it is used in the performance of the debtor’s 
occupation or if it is the only reasonable means for the 
debtor to go to and from the place where his occupation 
is carried on.

D. A burial plot for the debtor and his spouse, not to ex
ceed $2,000 in value.

E. Earnings and Subsistence Allowances:
1) Earnings:

a) The provisions of 15 U.S.C.A. §§ 1671, 1672, and 
1673(a) are hereby incorporated into this law with 
the exception that the provisions of § 1673(a)(2) 
are changed from “thirty times the Federal mini
mum hourly wage” to “forty times the Federal min
imum hourly wage.”

b) If a debtor has earnings from more than one em
ployer, a creditor may petition the court to de
termine the debtor’s total weekly income, deter
mine the total amount garnishable by application 
the total amount garnishable by application of the 
formulae in part E(l)(a) of this section to the 
total weekly earnings, and make an order which 
allows the creditor to garnish one employer while 
insuring protection for the debtor against other 
creditors garnishing any other employer.

c) No assignment of earnings shall be valid unless it 
provides that the assignor shall be paid at least the 
greater of 75% of his disposable earnings for each 
work week or, for each week, forty times the Fed
eral minimum hourly wage which is in effect at the 
time the earnings are payable.

2) Alimony and child support payments shall be exempt 
from collection for the debts of the recipient of the 
payments to the extent the payments are necessary for 
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the recipient’s and the recipient’s dependents’ sup
port.

3) All public assistance payments shall be exempt.
4) Unemployment compensation payments shall be ex

empt.
5) Health and disability insurance payments and payments 

received under workmen’s compensation shall be ex
empt.

6) Money received under the preceding five subsections 
shall remain exempt while in the debtor’s hands, in a 
bank account, savings account, or otherwise held in a 
manner whereby the money is immediately available 
to the debtor and is traceable.

F. Life Insurance:
1) Life insurance policies owned by a debtor-insured 

shall be exempt if:
a) Either the amount payable on death, due to illness 

or disease, does not exceed $20,000 or the periodic 
payments payable on death do not exceed $500 per 
month; and

b) The beneficiary of the policy relies primarily on the 
debtor-insured for support.

2) The cash surrender value of any policy of life in
surance which qualifies under subsection (F)(1) shall 
be exempt, provided that if the insured exercises his 
right to receive any part of the cash surrender value, 
that part is not exempt in the hands of either the in
sured or the insurer.

3) Benefits
a) Benefits paid or payable to a beneficiary who quali

fies under § (l)(b) of this subsection and who 
does not claim an exemption under subsection G 
hereof are exempt from the claims of the creditors 
of the insured and the creditors of the beneficiary 
to the extent of $20,000.

b) Exempt money paid to a beneficiary under the 
preceding subsection F(3)(a) shall remain exempt 
after payment so long as the money remains trace
able.

4) Excessive Payments
a) If a life insurance policy exceeds the limit provided 

in subsection F(l)(a), the debtor-insured’s credi
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tors may collect against that part of the debtor
insured’s interest in the policy which is propor
tionate to the excess over the limit.557

557 For example, if a policy provides for death benefits of $50,000 (or $1,250 monthly 
payments) and the cash surrender value is $4,000, creditors could reach three-fifths 
($30,000 over $50,000, or $750 over $1,250) of $4,000 (or $2,400).

558 See Uniform Consumer Credit Code § 1.106.

b) To the extent benefits paid or payable to a bene
ficiary exceed the limit provided in subsection 
3(a), the benefits are not exempt.

c) In the event a debtor-insured has an interest in a 
life insurance policy or a beneficiary is entitled to 
benefits under a life insurance policy and the policy 
does not readily fall under the types described in 
subsections F(l), F(3)(a), or G of this section, the 
court may, on a creditor’s petition, define whether 
and the extent to which the insured or beneficiary 
is entitled to an exemption under this law. In making 
its determination, the court shall consider the pur
poses of this law, the requirements for the exemp
tion, and the limitations on the amount of the ex
emption.

G. Annuities: Income from private annuity contracts and an
nuity benefits payable to an insured or beneficiary under 
a policy of life insurance shall be exempt to the extent that 
it is necessary for the support and maintenance of the 
debtor and his dependents, considering all other exempt 
income and assets which the debtor owns or to which the 
debtor is legally entitled.

H. Four hundred dollars worth of property, including cash, 
as chosen by the debtor.

[I. The law should contain a provision for adjustments of 
dollar amounts to reflect inflationary factors.558]

VI. When exemptions inapplicable
A. Waivers and Security Interests

1) The exemptions provided in section V(A), (B), (C), 
(E) & (H) are nonwaivable and security interests, 
other than for the purchase price, may not be taken 
in the property listed in those subsections. Any pur
ported waiver or grant of a security interest in violation 
of this section is void.

2) Waivers of the exemptions provided in sections (III)
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D, F and G and security interests granted in the prop
erty listed are valid unless the court finds that they 
were obtained by overreaching or that the debtor 
did not understand fully their legal significance.

B. Special Nature of Debt
1) The exemptions of section V do not apply to the collec

tion of debts based on court orders for the support of 
persons or on judgments for tort damages. On peti
tion of the creditor, the court shall review the needs 
of both the creditor and the creditor’s dependents and 
the debtor and the debtor’s dependents. The court 
may make such orders as it deems necessary and just 
to accommodate the needs of the creditor, the debtor, 
and their dependents. In case of doubt, the court shall 
prefer the interests of the creditor.

2) No property listed in section V shall be exempt from 
claims for the purchase price of the property or pur
chase money advanced for the purchase of the prop
erty.

3) No property listed in section V shall be exempt from 
claims for labor or materials used to improve or repair 
the property.

4) No property listed in section V shall be exempt from 
claims for fraud or misrepresentation if the property 
was acquired directly or indirectly through the fraud 
or misrepresentation.

5) No property shall be exempt from claims for federal, 
state, or local taxes.

VII. The exemptions provided in this Act shall apply in all cases 
involving contracts entered into after the effective date of this 
Act. In cases not involving contracts, the exemptions in this 
Act shall apply to all causes of action arising after the effective 
date of this Act.

CONCLUSION

A review of the items and quantity of exempt property shows that 
exemption laws are by no means the “poor man’s” laws. The laws do 
protect the poor; the exemptions of earnings, welfare payments, pen
sions, social security, and household goods guarantee that poor debtors 
have the basic necessities of life. However, the more substantial ex
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eruptions of life insurance, cash amounts, the homestead, savings ac
counts, and annuities are designed to protect the middle and upper 
classes since poor people simply do not possess such assets. The ex
emption laws allow persons who are not poor to maintain their social 
and economic position at the expense of their creditors. To the extent 
the creditors are able to pass their loss due to the exemptions onto 
others, the public suffers. To the extent that the loss cannot be passed 
on, the creditors suffer. The larger professional creditors are better 
able to shift these losses onto the public than small and occasional cred
itors. Moreover, to the extent the exemption laws result in non-pay
ment or only partial payment, the public is further injured by the 
creditors’ “bad debt” tax deductions. Thus, it is generally the small 
creditor and the public who suffer while the debtor enjoys his economic 
status which is maintained by the exemption laws. This is blatantly 
unfair. Debtors should not be permitted to maintain high standards of 
living at the expense of their creditors and the public. The purposes of 
the exemption laws can be fulfilled with smaller exemptions than those 
granted by many states. The exemption scheme outlined in this article 
serves the purpose of the exemption laws while recognizing the rights 
of judgment creditors.

On the other hand, exemption laws in some states are too restrictive 
and fail to accord any real protection to debtors or to allow for debtor 
rehabilitation. If this is due to a conscious legislative policy, it is un
desirable because it fails to grant needed economic protection to debtors 
and their families and to consider the rehabilitative benefits afforded 
by more liberal exemption laws. The more likely explanation for the 
restrictive laws in these states is that the legislatures have failed to keep 
the laws contemporary. The legislatures in these states should address 
the issue of debtors’ exemption rights and revise their exemptions to give 
better protection to debtors and a meaningful opportunity for debtor 
rehabilitation.

In the last 70 years, few state legislatures have considered the issue 
of debtor exemption laws. This is reflected in the rural orientation of 
the laws, the exempt items of property which are no longer necessary 
for the maintenance of families, and the absence of items of property 
which are necessary today for the maintainence of families. When new 
exemptions have been enacted, it has been in a piecemeal fashion and 
without consideration of the entire scheme of exemptions. State legis
latures must reconsider their exemption laws in their entirety, repeal ob
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solete exemptions, and remove exemptions which reflect the interests 
supported by lobbyists rather than those of debtors and creditors.

Legislatures should enact exemption laws which encourage debtor 
rehabilitation and provide for the maintainence of debtors and their 
families. The laws should recognize creditors’ legitimate interests by 
exempting only that property which is reasonably necessary for the 
support of debtors and not property which helps a debtor maintain a 
high standard of living.

In the past, most state legislatures have ignored criticism of exemption 
laws and have failed to consider suggestions for modernization and 
change. Although past experience indicates that the prospects for re
form are slim, legislatures may be prodded into action if Congress 
adopts the recommendations of the Commission on the Bankruptcy Laws 
of the United States. The Commission has recommended that bankrupts 
be granted uniform exemptions; this would be a significant change from 
the present policy which awards bankrupts the exemptions provided 
to them under state law. Although the new law would apply only in 
bankruptcy proceedings, pressure for reform on the state level would 
follow. In states where exemptions are much more liberal than the 
bankruptcy exemptions, creditors would be encouraged to force deb
tors into involuntary bankruptcy but, where state exemptions are less 
than those in bankruptcy, debtors would be encouraged to file voluntary 
petitions in bankruptcy. Thus, a uniform bankruptcy exemption pro
vision would have a disruptive effect on state collection procedures 
which could only be normalized by reform of state exemptions to 
conform more closely to those granted in the bankruptcy act.559

559 National Comm’n on Consumer Finance, supra note 219, at 38-39; S. Enzer, 
R. de Brigard, & F. Lazar, supra note 2, at 55-59, 272-73; D. Stanley & M. Garth, supra 
note 2, at 81-84.

560 See Kennedy, Limitation of Exe?nptions in Bankruptcy, 45 Iowa L. Rev. 445, 452 
(1960).

However, even if the Congress does not adopt the Commission’s 
recommendation, other recent reports560 indicate an urgent need for 
reform of exemption laws. Possibly, at last, legislatures will respond.
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NOTES
THE NATIONAL COURT OF APPEALS: 

A QUALIFIED CONCURRENCE
To understand the Supreme Court of the United States is a theme 
that forces lawyers to become philosophers.

Paul Freund1

1 P. Freund, On Understanding the Supreme Court 7 (1950).
2 Report of the Study Group on the Caseload of the Supreme Court, 57 F.R.D. 

573 (1972). In 1971 the Federal Judicial Center, pursuant to its duty to study the 
operation of the federal courts, created the Study Group to analyze the problems of 
the Supreme Court and to make such recommendations as its findings warranted. Id. 
at 574, 576. See also 28 U.S.C. § 620 (1970). Chief Justice Burger appointed the seven 
member Study Group and designated Professor Freund of the Harvard Law School 
chairman. 57 F.R.D. at 576-77. The other members were: Professor Alexander M. 
Bickel, Yale Law School; Professor Charles A. Wright, University of Texas Law 
School; Dean Russel D. Niles, Director of the Institute of Judicial Administration; 
Robert L. Stern, Esq., Member of the Chicago Bar and former Acting Solicitor General; 
Bernard G. Segal, Esq., Member of the Philadelphia Bar and former President of the 
American Bar Association; and Peter D. Ehrenhaft, Esq., Member of the District of 
Columbia Bar. Id. Beginning in the fall of 1971, the Study Group met with all present 
Supreme Court Justices and some former Supreme Court law clerks and analyzed data 
compiled at the Office of the Clerk of the Supreme Court and by the Federal Judicial 
Center. Id. at 577.

3 57 F.R.D. at 590-91. Besides its primary recommendation to establish a National 
Court of Appeals, the Study Group advanced several ancillary measures to relieve the 
Supreme Court of its caseload burden. The Study Group recommended the elimi
nation of three-judge district courts and direct Supreme Court review in cases involving 
Interstate Commerce Commission orders or challenges to the constitutionality of federal 
or state statutes. Id. at 596-98; see S. 663, 93d Cong., 1st Sess. (1973) (making review 
of Interstate Commerce Commission orders similar to review of orders of other regu
latory agencies); S. 271, 93d Cong., 1st Sess. (1973) (eliminating three-judge courts in 
cases reviewing statutes for unconstitutionality). See also 28 U.S.C. §§ 2281, 2282, 2325 
(1970). The elimination of all direct appeals as of right to the Supreme Court also was 
recommended. 57 F.R.D. at 595-96; see S. 596, 93d Cong., 1st Sess. (1973); note 6 infra.

The most controversial of the Study Group’s secondary proposals is the establish
ment of a nonjudicial body to review and investigate prisoner petitions for collateral 
review and redress of grievances prior to their consideration by a federal court. 57 
F.R.D. at 586-88. See also Haynsworth, A New Court to Improve the Administration 

In December 1972 a distinguished committee chaired by Professor 
Paul A. Freund released the Report of the Study Group on the Case
load of the Supreme Court.2 The Report's major proposal would depart 
radically from the present structure of the federal judicial system by 
establishing a National Court of Appeals3 to alleviate the dramatically 
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increasing workload of the United States Supreme Court.4 Twice 
before, the federal judiciary has undergone significant change in re
sponse to institutional crises;5 the Study Group recommends that Con
gress once again modify the structure of the judicial branch.
of Justice, 59 A.B.A.J. 841 (1973). The criminal review board’s report would accom
pany the prisoner’s petition when it is considered by the federal court. 57 F.R.D. at 588.

4 The number of cases coming before the Court on appeal and certiorari has mounted 
steadily over the last 30 years. The Report points to several factors accounting for the 
increase: growth of the economy; rising population; expanding scope of legislation, 
especially in the social and economic spheres; and developing constitutional doctrines 
in both civil and criminal areas such as reapportionment, desegregation, and right to 
counsel for indigents. 57 F.R.D. at 579-80. The litany of statistics is impressive. The 
total number of cases on the appellate docket has increased from 1,109 in 1940 to 4,515 
in 1971. Id. at 613. The increase in in forma pauperis petitions has been particularly 
astounding—120 in 1940 and 2,445 in 1971. Id. The physical capacity of each Justice 
to do the work is a finite entity; consequently, while the number of cases orally argued 
and the number of cases disposed of by signed opinion has remained substantially con
stant, the percentage of petitions for certiorari granted review has declined by two- 
thirds since 1941, and the number of cases disposed of without opinion has more than 
trebled. Id. at 615, 619. Statistics cited in the Report as evidence of the increased work
load of the Supreme Court establish at least a prima facie case that the Justices are 
overburdened. See note 71 infra and accompanying text.

e The Judiciary Act of 1789 established the judicial system of the United States. Act 
of Sept. 24, 1789, ch. 20, 1 Stat. 73. A century later the system underwent its first 
serious overhaul. See F. Frankfurter & J. Landis, The Business of the Supreme 
Court 103 (1927) [hereinafter cited as F. Frankfurter & J. Landis]. The Supreme 
Court’s caseload had increased from 253 cases in 1850 to 1,816 in 1890 due to the 
country’s post-War expansion, the increased activity of the federal government, and 
encroachment by the lower federal courts into areas formerly reserved to state courts. 
Id. at 60. After congressional debate spanning 40 years, separate circuit courts of appeal 
were created to ease the burden of the Justices’ increased workload. Act of Mar. 3, 
1891, ch. 517, 26 Stat. 826 (amended and codified in scattered sections of 28 U.S.C.); 
see F. Frankfurter & J. Landis 70-102. Creation of the circuit courts did not solve the 
problem completely. Id. at 103-45. Legislation was passed over the next 30 years to 
solve specific problems. See, e.g., Act of Sep. 6, 1916, ch. 448, 39 Stat. 726 (amended and 
codified in scattered sections of 28 U.S.C.) (extending certiorari jurisdiction to F.E.L.A. 
cases); Act of Dec. 23, 1914, ch. 2, 38 Stat. 790, as amended, 28 U.S.C. §§ 1257, 2103, 
2106 (1970) (provision for certiorari jurisdiction to review state court cases upholding 
a federal right); Criminal Appeals Act, ch. 2564, 34 Stat. 1246 (1907), as amended, 18 
U.S.C. § 3731 (1970) (avoiding problem of single federal judge defeating federal crim
inal prosecution due to lack of right of government appeal); Act of Feb. 18, 1895, ch. 
96, 28 Stat. 666 (provision for appeal to circuit courts from denial of interlocutory in
junctions and determinations of receiver applications).

It was not until 1925, however, that the federal judiciary underwent its second major 
revision. At the instance of the Supreme Court Justices, spearheaded by Chief Justice 
Taft, Congress passed the “Judges’ Bill.” Act of Feb. 13, 1925, ch. 229, 43 Stat. 936 
(amended and codified in scattered sections of 28 U.S.C.); see F. Frankfurter & J. 
Landis 227-29, 242-43. This Act provided for more comprehensive use of certiorari, 
leading to the situation today where most cases come before the Court by petition for 
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The National Court of Appeals would review all appeals0 and peti
tions for certiorari that now are filed in the Supreme Court, forwarding 
each term approximately 400 for the high court’s consideration.& 7 The 
Supreme Court would choose about 150 forwarded petitions for full 
hearing.8 Cases not certified to the Supreme Court either would be 
denied review or, in the case of circuit conflicts of unexceptionable 
importance, be heard and decided by the National Court of Appeals.9 
Denials of certiorari and decisions in cases of circuit conflicts would be 
without Supreme Court review.10 The proposed seven member court 
would be composed of federal circuit court of appeals judges, each 
serving three-year terms on a rotating basis.11

certiorari as opposed to appeal as of right. See 57 F.R.D. at 595-96; cf. F. Frankfurter
& J. Landis 262.

0 The Study Group asserts that there is really little difference between mandatory 
review on appeal and discretionary review on certiorari, and that the advantages of re
tention of mandatory appellate review are outweighed by its disadvantages. See 57 
F.R.D. at 599-605. See also Ohio ex rel. Eaton v. Price, 360 U.S. 246 (1959) (Brennan, 
J., memorandum accompanying notation of probable jurisdiction). However, their 
recommendation to eliminate appeals of right is presented as independent of and sever
able from the proposal for the National Court of Appeals. 57 F.R.D. at 595. While the 
elimination of appeal as of right to the Supreme Court might be advantageous without 
the establishment of a National Court of Appeals, it is doubtful that the converse is 
true. If mandatory appeal is retained and a National Court of Appeals is established, 
the advantages of the new court would be lost in the complexity of the appellate 
process. Further discussion of the function of the proposed National Court of Appeals 
in this article assumes that the proposal to transform appeals to certiorari has been 
effectuated. See S. 596, 93d Cong., 1st Sess. (1973).

7 57 F.R.D. at 593.
8 See id. at 581, 593. On the rest the Court either would deny certiorari or, in the 

case of circuit conflicts, remand to the National Court of Appeals. Id. at 593. But see 
Proposed Legislation, infra, §13 (Supreme Court could remand any case).

9 57 F.R.D. at 592-93. Although Judge Friendly has asserted that the Report is 
“opaque” on the power of the National Court of Appeals to hear and decide cases on 
its own initiative, the Report indicates that this power would be limited to less impor
tant circuit conflicts. See H. Friendly, Federal Jurisdiction: A General View 48 
(1973); 57 F.R.D. at 592-93, 611.

10 57 F.R.D. at 592-93.
11 Id. at 591-92. Attempting to avoid the possibility of having one President appoint 

all seven judges, the Study Group devised a very complex mechanism to staff the 
National Court of Appeals. See id. See also H. Friendly, supra note 9, at 52-53. A list 
of all active federal circuit judges would be compiled in order of seniority. Chief 
judges, those who would succeed to chief judgeships within three years, and those 
with less than five years experience would be eliminated from the list. Appointments 
would be made alternating from the most senior to the most junior on the list. 57 F.R.D. 
at 591. An appointee would have the right to refuse based on “good cause.” Id. The 
Study Group provided that only one judge from each circuit could serve at the same 
time and that a judge would not be asked to serve a second term until all other e’iigiUe 
judges had served. Id.
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To understand the Study Group’s proposal and its ramifications upon 
the Supreme Court, critics must become philosophers and carefully 
examine the Supreme Court’s role in the American judiciary. However, 
they also should have a concrete proposal upon which to focus.12 The 
federal judiciary is too vital an institution to be modified as the result 
of completely abstract discussion. The Freund proposal for a National 
Court of Appeals and the resulting commentary13 have been too ethereal 
to promote the valuable criticism necessary to this decision making 
process. Drafting legislation for the establishment of a National Court 
of Appeals and suggesting concrete rules by which it might operate 
are prerequisites for adequate evaluation of the substance of the Freund 
Report. Constitutional and policy objections, however, must be con
fronted first.

12 See H. Friendly, supra note 9, at 49. “It is unfortunate that the Group did not 
put its proposal in statutory language. This ‘clears the mind wonderfully’ and also 
would let the country know just what the proposal is.” Id.

13 Since its release the Report has generated much negative, albeit desultory, reaction. 
See, e.g., California Dep’t of Motor Vehicles v. Rios, 410 U.S. 425, 427 (1973) (Douglas, 
J., dissenting); A. Bickel, The Caseload of The Supreme Court—And What, If Any
thing, To Do About It (1973) (American Enterprise Institute for Public Policy Re
search, Domestic Affairs Studies); H. Friendly, supra note 9, at 49-54; Address by 
Former Chief Justice Earl Warren, Meeting of the Ass’n of the Bar of the City of 
New York, May 1, 1973, in 59 A.B.A.J. 724 (1973); Bickel, The Overworked Court, 
The New Republic, Feb. 17, 1973, at 17; Brennan, The National Court of Appeals: 
Another Dissent, 40 U. Chi. L. Rev. 473 (1973); Freund, Why We Need the National 
Court of Appeals, 59 A.B.A.J. 247 (1973); Goldberg, One Supreme Court, The New 
Republic, Feb. 10, 1973, at 14; Gressman, The Constitution v. The Freund Report, 41 
Geo. Wash. L. Rev. 951 (1973); Gressman, The National Court of Appeals: A Dissent, 
59 A.B.A.J. 253 (1973); Lewin, Helping the Court with Its Work, The New Republic, 
Mar. 3, 1973, at 15; Woodlock, Law and Justice Report/Exploding Caseload sets off 
debate over how Supreme Court handles its work, 5 Nat’l J. 595 (1973); To Ease The 
Supreme Court’s Caseload, 59 A.B.A.J. 168 (1973). See also Transcript of The Advocates, 
“Should We Create A National Court of Appeals to Ease the Burden on the Supreme 
Court?” Feb. 8, 1973.

14 “The judicial Power of the United States, shall be vested in one supreme Court, 
and in such inferior Courts as the Congress may from time to time ordain and establish.” 
U.S. Const, art. Ill, § 1; see H. Friendly, supra note 9, at 52; Goldberg, supra note 13, 

Constitutional Basis

The constitutionality of the proposed National Court of Appeals is 
the threshold question in any logical consideration of the Report’s 
recommendations. To date most constitutional criticism has centered 
on the “one supreme Court” language contained in article III of the 
Constitution.14 Of course, when institutional changes affect the posi
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tion of litigants in the judicial system, due process and equal protection 
implications of the modifications also must be explored. However, 
the most basic constitutional question regards Congress’ actual power 
under the “exceptions and regulations” clause of article III to change 
radically the judicial branch.15

at 14; Gressman, The National Court of Appeals: A Dissent, 59 A.B.A.J. 253, 255-56 
(1973) ; notes 35-57 infra and accompanying text.

15 “In all other cases before mentioned, the supreme Court shall have appellate juris
diction, both as to Law and Fact, with such Exceptions, and under such Regulations 
as the Congress shall make.” U.S. Const, art. Ill, § 2.

16 See id.
17 See generally Comment, The National Court of Appeals: Composition Constitu

tionality and Desirability, 41 Fordham L. Rev. 863, 876-84 (1973).
18 Act of Sep. 24, 1789, ch. 20, 1 Stat. 73.
19 3 U.S. (3 Dall.) 320 (1796).
20 7d. at 326; see The Francis Wright, 105 U.S. 381, 384-86 (1881); Ex parte McCardle, 

74 U.S. (7 Wall.) 506, 512-13 (1868); Durousseau v. United States, 10 U.S. (6 Cranch) 
307, 314 (1810).

21 See 2 B. Schwartz, A Commentary on the Constitution of the United States 
372-81 (1963).

22 74 U.S. (7 Wall.) 506 (1868).

EXCEPTIONS AND REGULATIONS

The Constitution explicitly establishes the Supreme Court while re
serving to Congress the power to regulate and make exceptions to the 
Court’s appellate jurisdiction.16 Controversy over the extent of Con
gress’ power to restrict the appellate jurisdiction of the Supreme Court 
runs throughout American history.17 Only seven years after the Judiciary 
Act of 1789,18 19 the Court developed a reverse logic theory to explain 
congressional power over the Court’s appellate jurisdiction. Even 
though the Constitution explicitly dictates that Congress shall make 
exceptions to and regulate the Supreme Court’s appellate jurisdiction, 
the Court reasoned in Wise art v. D'Auchy™ that a congressional grant 
of jurisdiction was sufficient to imply a denial of that which was not 
granted.20 Thus, instead of asserting that the Court has jurisdiction in 
every case to which the federal judicial power extends and that Con
gress has only the power to deny appellate review, the Supreme Court 
restricted its own appellate jurisdiction to that which Congress might 
positively grant.21

The zenith of congressional power over the Supreme Court’s appel
late docket was reached in Ex parte MeCardle22 Attempting to avoid 
a Supreme Court judgment on the constitutionality of recently enacted 
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reconstruction legislation,23 Congress repealed the statute providing 
the jurisdictional basis for McCardle’s claim.24 25 26 The Court, asserting that 
it had no appellate power without a positive grant from Congress, held 
that by repealing the jurisdiction-conferring statute, Congress validly 
had precluded Supreme Court appellate jurisdiction, even though the 
case was sub judice2^ McCardle is the most extreme example of the 
exercise of congressional power over the Supreme Court’s appellate 
jurisdiction, and it is doubtful that the result would be the same today.28 
Even without McCardle, however, the power of Congress to regulate 
the Supreme Court’s appellate docket is well established.

23 See, e.g.5 Act of July 19, 1867, ch. 30, 15 Stat. 14; Act of Mar. 23, 1867, ch. 6, 15 
Stat. 2; Act of Mar. 2, 1867, ch. 153, 14 Stat. 428.

24 See Act of Mar. 27, 1868, ch. 34, 15 Stat. 44, repealing Act of Feb. 5, 1867, ch. 28, 
14 Stat. 385. See also 3 C. Warren, The Supreme Court in United States History 
177-219 (1922).

25 74 U.S. at 513-14; see National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 
582,655 (1949) (Frankfurter, J., dissenting).

26 The case is bound so integrally with its own particular facts and the particular 
political environment of the time that there is serious doubt that a modern Court would 
rule the same way. See Glidden Co. v. Zdanok, 370 U.S. 530, 605 n.ll (1962) (Douglas, 
J., dissenting). See also C. Fairman, History of the Supreme Court of the United 
States 433-513 (The Oliver Wendell Holmes Devise, vol. VI, 1971), 3 C. Warren, 
supra note 24 at 177-219. Even if McCardle were to be overruled, the strictures on 
the Supreme Court’s appellate jurisdiction proposed by the Study Group are not 
threatened; they are mild by comparison to Congress’ direct preclusive power prior 
to the McCardle decision.

27 Act of Mar. 3, 1891, ch. 517, 26 Stat. 826 (amended and codified in scattered 
sections of 28 U.S.C.).

28 See F. Frankfurter & J. Landis 77-102 ; note 5 supra.
28 See Act of Mar. 3, 1891, ch. 517, § 6, 26 Stat. 828; note 5 supra.
30 Act of Feb. 13, 1925, ch. 229, 43 Stat. 936 (amended and codified in scattered 

sections of 28 U.S.C.).
31 See F. Frankfurter & J. Landis 255-60; note 5 supra.

In 1891 Congress created the circuit courts27 as intermediate appel
late courts to ease the burden on the Supreme Court28 and for the first 
time made Supreme Court review in some cases discretionary.29 The 
discretionary or certiorari review by the Court was expanded greatly 
in the Judge’s Bill of 1925,30 again in reaction to a dramatically increas
ing caseload.31 Thus, Congress twice has exercised its “exceptions and 
regulations” power by restricting access to the Supreme Court in order 
to rescue the Court from a major institutional crisis.

The Freund proposal generally restricts access to the Supreme Court 
and bars entirely Supreme Court consideration of denied certiorari 
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petitions and cases decided by the National Court of Appeals.32 33 Critics 
of the proposal may point out that although Congress has power to 
restrict the Supreme Court’s appellate jurisdiction, the legislative branch 
is not authorized to preclude review to the extent suggested by the

32 See 57 F.R.D. at 592-93.
33 See Gressman, The Constitution v. The Freund Report, 41 Geo. Wash. L. Rev. 

951, 964-68 (1973). If the Freund recommendations were adopted, the National Court 
of Appeals would have the power, limited only by the Supreme Court’s rule making 
power, to preclude the Supreme Court’s consideration of petitions denied by the 
National Court of Appeals. 57 F.R.D. at 592.

34 See 28 U.S.C. § 1254(1) (1970); 57 F.R.D. at 592, 594. Although prejudgment 
review is to be granted only in exceptional cases, the Study Group fails to grapple 
with the question whether certiorari filings before disposition would proliferate after 
the institution of the National Court of Appeals. Even if the chance of the Supreme 
Court’s granting of the writ were remote, every appellate lawyer would feel compelled 
to exhaust this avenue to the Supreme Court and would file in most cases. Tactics also 
might indicate a greater probability that the Supreme Court would grant the writ 
than that the National Court would certify the appeal. See notes 88 94 infra and 
accompanying text. This, then, places the burden of reading a multitude of petitions 
for certiorari back on the Supreme Court and defeats the prime objective of the 
Freund proposal. See Transcript of The Advocates, supra note 13, at 12. A better 
approach might be to empower a third party to approve a petition directly to the 
Supreme Court on rare occasions. This provides flexibility for the proposal without 
unduly burdening the Supreme Court.

35 U.S. Const, art. Ill, § 1; see note 14 supra.

weighs in favor of affirmation of Congress’ power to enact the Freund 
recommendations. In the first place, the system envisioned by the Study 
Group does not provide for absolute preclusion. The Supreme Court 
would be able to grant certiorari prior to disposition in the National 
Court of Appeals in a manner similar to the seldom-used power the 
Court has now to grant certiorari before disposition in the courts of 
appeals.34 Moreover, merely funnelling petitions through a screening 
body does not de jure preclude cases from Supreme Court review, 
although that may be the de facto effect. Finally, if Congress does act 
on the proposal, the establishment of the National Court of Appeals, 
like the major changes of 1891 and 1925, most likely will be at the 
behest of the Justices—those very Justices who ultimately will pass on 
the question of Congress’ power to restrict the appellate jurisdiction of 
the Court.

ONE SUPREME COURT

Although the Constitution clearly provides for “one supreme 
Court,” 35 the interpretation of that language never has been litigated.
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Only on occasion has the phrase been drawn into question, usually in 
reaction to suggestions to divide the Court into panels.36 Proposals in 
the late nineteenth century called for the Supreme Court to decide 
cases in divisions.37 At that time the American Bar Association com

36 One way to ease the burden on the Justices would be by division of labor. If each 
justice were not required personally to pass on every case on the Supreme Court’s 
docket, the Court might sit in panels of three and each panel adjudicate approximately 
one-third of the Court’s cases. There could be a device to trigger an en banc rehear
ing, so that in particularly troublesome or very significant cases, the litigants and the 
public would have the benefit of the judgment of all nine Justices. The procedures 
might be patterned after those under which the Courts of Appeals presently function. 
See 28 U.S.C. § 46 (1970).

37 In reaction to delays of up to three years in Supreme Court adjudication, the 
American Bar Association commissioned a special committee to study remedies for the 
pressing problem. Majority Report on the Relief of the United States Courts, 5 
A.B.A. Rep. 343-45 (1882). The committee discussed several of the legislative proposals 
and rejected all that called for “dividing the Supreme Court into sections or divisions 
authorized to hear and determine causes independently of each other . . . .” Id. at 353. 
The proposals included a nine-justice Court with three panels of three Justices, a 21- 
Justice Court with three panels of seven Justices, and even an 18-Justice Court whose 
two divisions of nine Justices would constitute a “National Court of Appeals.” Id. 
at 348-50. The majority also objected to the potential loss of confidence in the insti
tution of the Supreme Court if the panel svstem were to be adopted. Id. at 355-56. 
See also Report of the Comm. of the Law Ass’n of Phila., 6 A.B.A. Rf.p. 313, 318 (1882).

38 Majority Report, supra note 37, at 354.
39 But see Lewin, supra note 13, at 19 (Court should be authorized to assign cases, if 

there is no more than one dissent, to panel of five Tustices for final disposition).
40 See Letter from Chief Justice Charles E. Hughes to Senator Burton K. Wheeler, 

Mar. 21, 1937, in 81 Cong. Rec. 2813 (1937). See generally 2 M. Pusey, Charles Evans 
Hughes 749 65 (1951).

41 Letter, supra note 40, at 2815.
42 Justices Brandeis and Van Devanter concurred in the Chief Justice’s letter to Senator 

mented that the Constitution’s “one supreme Court” language “neces
sarily excludes the existence of more than one such court, or (which is 
the same thing) of more than one body at the same time exercising 
the functions of such court.” 38 Dividing the Court into panels, while 
still permitting review by the full Court, would do little to relieve the 
workload; yet less than full Court review may offend the constitutional 
language.39 In 1937 Chief Justice Charles Evans Hughes wrote Senator 
Burton K. Wheeler concerning President Roosevelt’s proposal to in
crease the size of the Court.40 The Chief Justice asserted that the Con
stitution would not permit “two or more parts of a Supreme Court 
functioning in effect as separate courts.” 41 Although not definitive in 
doctrinal terms, the letter is valuable in the absence of litigation on the 
point as an expression of the views of some members of the Court.42 
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Not quite 20 years later, Justice Tom Clark reiterated that the Consti
tution did not permit action by “committees, panels or sections.” 43 
The Study Group rejected serious consideration of a plan for the 
Supreme Court to sit in panels because of the persuasiveness of these 
constitutional objections.44

Wheeler. See M. Pusey, supra note 40, at 755. Justice Stone was reported to have been 
very displeased with Chief Justice Hughes’ representations that there had been no 
opportunity for further consultation. See A. Mason, Harlan Fiske Stone: Pillar of 
the Law 450-54 (1956).

43 Clark, The Supreme Court Conference, 19 F.R.D. 303, 307-08 (1957). See also 
Douglas, Managing the Docket of the Supreme Court of the United States, 25 Record 
of N.Y.C.B.A. 279, 298 (1970); Harlan, Some Aspects of the Judicial Process in the 
Supreme Court of the United States, 33 Austl. L.J. 108, 115 (1959); Harlan, Manning 
the Dikes, 13 Record of N.Y.C.B.A. 541, 542 (1958).

44 57 F.R.D. at 583. The Report also notes that beyond the constitutional questions, 
dividing the Supreme Court into panels would detract from the Court’s public image. 
Id.

45 Professor Ratner suggests that “constitutional limitations are not transgressed so 
long as the Court remains available ultimately to resolve conflicts between state and 
federal law and conflicting interpretations of federal law bv lower courts.” Ratner, 
Congressional Power Over the Appellate Jurisdiction of the Supreme Court, 109 U. Pa. 
L. Rev. 157, 201 (1960). The concept of one final arbiter must be distinguished from 
the concept of an additional prestigious promulgator of national law. The two concepts 
are compatible. A court can interpret laws with national scope and impact, and at the 
same time be subject to revision by a final arbiter.

46 See Goldberg, supra note 13, at 16; Gressman, supra note 14, at 255-56; Lewin, 
supra note 13, at 17-18; cf. H. Friendly, supra note 9, at 54.

47 57 F.R.D. at 592-93, 611.

The constitutional language mandating “one supreme Court,” how
ever, certainly connotes more than full Court consideration of every 
case. Nascent within the mandate of the language is the requirement 
that there be one final arbiter of the nation’s law.45 Such a require
ment would not be met if a lower court had the power to preclude 
Supreme Court action on a case without that Court s review,46 because 
the lower court would become “supreme” in that particular case. The 
Constitution requires that the Court be both “one” and “supreme;” 
interestingly enough, unless the Court is “supreme” it is really not “one” 
either. Not only because decisions of the National Court of Appeals 
would not be reviewable, but more importantly, because their denials 
of certiorari would cut off access to the Supreme Court, the constitu
tional mandate is threatened. Besides its screening functioning, the 
National Court of Appeals would decide cases involving explicit con
flicts between the circuits not of “special moment.” 47 These cases, as 
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well as those the Supreme Court would remand,48 also would be decided 
without review.49 Conceivably, the National Court of Appeals could 
decide cases in some areas of the law, use its screening power to isolate 
those classes of cases from further Supreme Court review, and thereby 
become another Supreme Court in both the constitutional and insti
tutional senses of the term.

^Id. at 593. The proposal of the Study Group apparently restricts the cases which 
the Supreme Court could remand to the National Court of Appeals for hearing and 
decision to conflicts cases. Id.; cf. H. Friendly, supra note 9, at 49. This seems an 
unnecessary restraint on the Supreme Court’s discretion, and provision for remand of 
any case is made in the proposed legislation set out below. See note 155 infra and 
accompanying text.

49 The Report is not explicit as to review of the conflict cases remanded by the 
Supreme Court to the National Court of Appeals. See 57 F.R.D. at 593. Presumably, 
these cases are precluded from further review following disposition in the National 
Court of Appeals.

50 Gressman, supra note 33, at 960.
51 United States v. More, 7 U.S. (3 Cranch) 159 (1805); see United States v. Sanges, 

144 U.S. 310, 319-23 (1891); Act of Feb. 6, 1889, ch. 113, 25 Stat. 655; Ratner, supra 
note 45, at 195-201. See also Carroll v. United States, 354 U.S. 394, 400-03 & n.9.

52 Sec Ratner, supra note 45, at 178. See also Act of Feb. 5, 1867, ch. 28, § 1, 14 
Stat. 385.

53See Harlan, Manning the Dikes, 13 Record of N.Y.C.B.A. 541, 549-53 (1958).
54 See 28 U.S.C. §§ 1331, 1332, 1335, 1346, 1445(b) (1970).

Arguments against the Freund recommendation based on the “one 
supreme Court” language suffer from a lack of case precedent.50 The 
Supreme Court has never faced the question of its own uniqueness, and 
the practical import of “one supreme Court” is therefore only specu
lative. There are, however, and have been throughout our history, 
instances of final case disposition without the possibility of Supreme 
Court review. Until 1889 there was no access to the Supreme Court 
in federal criminal cases; the decision of the trial court was final except 
upon certificate of division of opinion.51 Before 1867 the Court had 
no appellate jurisdiction in habeas corpus cases, although it could issue 
an original writ.52 Not all questions concern national or federal issues; 
these cases are not decided by the Supreme Court and need not be.53 
Finally, a minimum jurisdictional amount precludes some cases from 
any federal cognizance.54 None of these restrictions were invalidated 
on the basis of “one supreme Court,” even though the final possible 
forum was a court other than the Supreme Court.

Final resolution of the “one supreme Court” question under any 
proposed restructuring of the federal courts must be sought through 
definition of the Court’s constitutional functions and analysis of the 
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Supreme Court’s retention of those functions in the new structure. The 
essential function of the Supreme Court, maintaining the supremacy 
and uniformity of federal law,55 would not be impinged by establish
ment of a National Court of Appeals. Actual Supreme Court review 
of every case is not necessary to maintain the uniformity and supremacy 
of national law, since as long as the Court retains a modicum of docket 
control, it will be able eventually to alter any misdirected action by 
the National Court of Appeals.56 And since the Supreme Court is not 
required to be an adjudicator of the individual case, national law is 
preserved.57

55 The Report posits that the role of the Court is “to define and vindicate the lights 
guaranteed by the Constitution, to assure uniformity of federal law, and to maintain the 
constitutional distribution of powers in our federal union.” 57 F.R.D. at 578. See also 
Ramer, supra note 45, ar 161. The Study Group asserts that the establishment of a 
National Court of Appeals does not diminish, but rather facilitates performance of 
these functions. See 57 F.R.D. at 595. Contra Gressman, supra note 33, at 963.

56 Should it so desire, the Supreme Court could alter a pronouncement of the National 
Court of Appeals by assuming a similar subsequent case before disposition in the 
National Court of Appeals or in a Court of Appeals and overruling the prior National 
Court of Appeals decision. See note 34 supra and accompanying text.

57 Further, with the modifications suggested in section 13 of the Proposed Legislation, 
there is even a stronger argument for the constitutionality of the proposal. The Na
tional Court of Appeals would decide cases on the merits only after remand by the 
Supreme Court. Thus, the Supreme Court would be cognizant of the possibilities for 
misdirection and therefore would be better able to maintain control over the articulation 
of national law. See Proposed Legislation, infra, §13.

58 While more than 134,000 cases were filed in the federal district courts in 1971, 
only about 12,800 appeals were filed in the circuit courts, and only 2,799 of these cases 
ultimately reached the Supreme Court. See Annual Report of the Director of the 
Administrative Office of the United States Courts 1971, at 99, 114; 57 F.R.D. at 623. 
In addition to tightening the screen on federal cases, the National Court of Appeals 
would perform a screening function on appeals from state courts. See note 6 supra 
and accompanying text.

RIGHT TO REVIEW

The Freund Study Group built into its revised court system a struc
ture which assists the natural attrition of cases on their way ro the 
Supreme Court.58 The National Court of Appeals’ power to screen 
cases before consideration by the Supreme Court takes the decision to 
continue litigating substantial as well as frivolous issues out of the hands 
of the litigating parties and gives ic to a judicial tribunal. This raises the 
question whether parties have the due process right to continue their 
litigation if they are willing and able.

Though most Americans assume the contrary, not every litigant has 
a right to have his case reviewed by the Supreme Court. The high 
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court’s raison d’etre is not primarily to settle disputes but to promul
gate national legal policy.59 While the Supreme Court’s awareness of 
the most important developments in lower court cases is essential, the 
Court need not necessarily be capable of reviewing every decision made 
by lower courts. Examination of the citizen’s right to due process 
provides an equally fruitless effort to raise the perceived right to appeal 
to constitutional dimensions. The Court recognized as long ago as 
1881 that “[t]he constitutional requirements are all satisfied if one 
opportunity is had for the trial of all parts of a case.” 60 Thus, access 
to appellate review is a matter of legislative grace, not an inherent right 
of every citizen.61 Consequently, the Freund recommendations appear 
well within the pale of constitutional due process, despite the fact that 
the privilege of Supreme Court consideration may be denied.

59 See F. Frankfurter & J. Landis 260-61, 310. See also Magnum Import Co. v. 
Coty, 262 U.S. 159, 163 (1923); Hearings on H.R. 10419 Before the House Comm, on the 
Judiciary, 67th Cong., 2d Sess., ser. 33, at 2 (1922) (statement of Chief Justice William 
Howard Taft).

60 The Francis Wright, 105 U.S. 381, 386 (1881).
61 See Kohl v. Lehlbach, 160 U.S. 293, 299 (1895); McKane v. Durston, 153 U.S. 684, 

687 (1893); The Francis Wright, 105 U.S. 381, 386 (1881); In re Brown, 439 F.2d 47 
(3d Cir. 1971). Screening procedures recently developed in the circuit courts by which 
cases may be disposed of by unreported memorandum opinions have been held to 
accord with due process. See Jones v. Superintendent, Virginia State Fair, 465 F.2d 
1091, 1094 (4th Cir. 1972).

62 See Griffin v. Illinois, 351 U.S. 12, 18 (1956); In re Brown, 439 F.2d 47, 54 (3d Cir. 
1971).

63 See Republic Pictures Corp. v. Kappler, 151 F.2d 543, 547 (8th Cir. 1945), aff’d, 
327 U.S. 757 (1946).

64 See Griffin v. Illinois, 351 U.S. 12 (1956). See also id. at 20 (Frankfurter, J., con
curring) .

Any appellate review process that is instituted, however, certainly 
must comply with equal protection standards.62 The equal protection 
requirement on review is simply “that all litigants similarly situated may 
appeal to the courts for relief under like conditions and without dis
crimination.” 63 A screening mechanism, non-discriminatory on its face, 
does not violate that requirement. Only if the National Court of 
Appeals were to deny review to a class of cases on discriminatory 
grounds could that court be said to deny equal protection in the appli
cation of the law.64 There is no indication that discriminatory practices 
would develop; if they did, however, discovery and correction would 
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be difficult.65 The Freund proposal, however, does not on its face 
jeopardize equal protection rights.

65 Under the Freund proposal the National Court of Appeals could deny certiorari 
petitions consistently in a given subject area, without the Supreme Court’s knowledge 
or control. Although it is difficult to postulate that action by appellate judges, it may 
occur unconsciously, perhaps in a subject area where almost all petitions are not 
“certworthy.” See Harlan, supra note 53, at 549.

The discovery and correction of discriminatory practices depends on the efficiency 
of the communications network and procedures for Supreme Court control that ulti
mately are developed. The optimum systems, however, are something less than full 
communication and complete control. The reason for creating a National Court of 
Appeals is to ease the time burden on the Supreme Court Justices. To burden them with 
comprehensive communiques dealing with the inferior court’s work would be counter
productive. Giving the Supreme Court power to overrule the National Court of 
Appeals after judgment also would be self-defeating. The interests must be balanced 
carefully to accomplish the aims of the reforms and still accord with equal protection 
requirements. The communications system must draw to the Justices’ attention possible 
violations without inordinately burdening their time, and they must be able to exercise 
control over the National Court of Appeals without unnecessarily damaging its dignity.

66 See generally C. Hughes, The Supreme Court of the United States (1928) ; R. 
Jackson, The Supreme Court in the American System of Government (1955); G. 
Schubert, The Constitutional Polity (1970); 3 C. Warren, supra note 24; Kauper, 
The Supreme Court: Hybrid Organ of State, 21 Sw. L.J. 573 (1967); Pollock, Securing 
Liberty Through Litigation—The Proper Role of The Supreme Court of the United 
States, 36 Mod. L. Rev. 113 (1973).

67 See 57 F.R.D. at 578. See also Ratner, supra note 45.

Despite the criticism, the Freund proposal stands on a firm consti
tutional basis. Congress’ power to control the Supreme Court’s appel
late jurisdiction extends to the establishment of such a radically revised 
judicial system. As long as essential functions are retained, the Supreme 
Court would remain both “one” and “supreme.” The litigant is in no 
position to object to a restriction on his “right to appeal,” for the right 
always has been an illusion. Consequently Congress constitutionally 
may establish a National Court of Appeals; whether or not it should 
as a matter of policy, however, is an entirely different question.

Policy Basis

Several demonstrable elements of the Supreme Court’s unique posi
tion in our national life66 must be preserved in any structural modifi
cation if the Court is to retain its place at the pinnacle of the judicial 
branch. The Court must assure both the supremacy and the uniformity 
of federal law, guarantee the inviolability of fundamental constitutional 
rights, and maintain the safeguards provided by the Constitution for 
the separation of powers.67 Consistent with its performance of these 
tasks, the Court must use its human and material resources to the
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optimum. Proposals to reallocate or restructure those resources have 
been suggested to minimize the purported interference with efficient 
performance of the Court’s essential tasks caused by the growing case- 
oad.68 Critics, whether or not concerned about the workload, are 

anxious to protect the Court’s esteemed position.69 Of primary con
cern in modification of access to the Supreme Court is the preservation 
of the belief, albeit mythological, that every citizen has a right to have 
his or her case heard in the Supreme Court.70

the workload controversy

While there can be no debate about the growth in the number of 
cases that come before the Supreme Court,71 some question persists

68 See 57 F.R.D. at 581; Dershowitz, No More a Court of Last Resort, N.Y. Times, 
Jan. 7, 1973, § 4, at 6.

69 See 57 F.R.D. at 577-78.
70 See Address by Former Chief Justice Earl Warren, supra note 13. Former Chief 

Justice Warren explained the mythology very clearly in a Law Day address before the 
Association of the Bar of the City of New York. “The public faith in the Court, and 
the esteem in which it is held, rest in large part upon the knowledge that the Court is 
always there to right the major wrongs that do occur within our legal system and to 
advance and protect our precious constitutional liberties and privileges.” Id. But see 
A. Bickel, supra note 13, at 34. See also Carrington, The Dangers of Judicial Delegation, 
52 F.R.D. 76, 77-78 (1971); Douglas, supra note 43, at 285.

71 See 57 F.R.D, at 613-19.

Cases Disposed

Year
Cases

Disposed Of
Remaining At 
End of Term

Certiorari 
Denied or 
Dismissed

Of By Written 
Opinions/Written 

Opinions

1925 852 437 263/209
1926 884 469 223/199
1927 844 485 214/175
1928 808 550 141/129
1929 791 559 156/134
1935 990 102 671 187/145
1939 946 132 690 151/137
1944 1249 144 971 199/156
1949 1301 140 991 108/87
1954 1352 205 1026 86/78
1959 1787 356 1388 116/99
1964 2173 482 1718 103/91
1969 3379 793 2880 105/88
1970 3322 890 2968* 126/109
1971 3645 888 3186* 143/129
1972 3748 892 3299* 159/140

* Due to an alteration of the type of statistics compiled by the Clerk of the Supreme
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whether this phenomenon has resulted in a corresponding increase in 
the workload of the members of the Court.* 72 There are indicia other 
than the number of cases filed by which one might gauge the existence 
of a problem with the Supreme Court’s workload. An equally valid 
barometer of a court’s burden is the backlog of cases the court carries;73 
the Supreme Court is relatively current and reserves only a small per
centage of cases from one term to the next.74 Justice Douglas has 
Court, figures for 1970, 1971 and 1972 under “Certiorari Denied or Dismissed” include 
withdrawals of certiorari and appeals as well as denial and dismissal of appeals.
Sources: Frankfurter & Landis, The Business of the Supreme Court at October Term, 
1929, 44 Harv. L. Rev. 1, 3, 13 (1930) (1925-29 Terms); Annual Report of the Direc
tor of the Administrative Office of the United States Courts for the Fiscal Year 
Ended June 30, 1945, at 69 (1946) (1935, 1939 & 1944 Terms); Annual Report of the 
Administrative Office of the United States Courts for the Fiscal Year Ended June 
30, 1958, at 144, 146 (1959) (1949 & 1954 Terms); Annual Report of the Director of 
the Administrative Office of the United States Courts for the Fiscal Year Ended 
June 30, 1965, at 154-55 (1966) (1959 & 1964 Terms); Annual Report of the Director 
of the Administrative Office of the United States Courts for the Fiscal Year Ended 
June 30, 1970, at 204-209 (1971) (1969 Term); Office of the Clerk of the Supreme Court, 
Statement Showing the Number of Cases Filed, Disposed of, and Remaining on Dockets 
at Conclusion of October Terms 1970, 1971, and 1972 (July 18, 1973), reprinted in 42 
U.S.L.W. 3079 (U.S. Aug. 14, 1973); Office of the Clerk of the Supreme Court, Octo
ber Term 1972, Statistical Sheet No. 28 (Final) (June 29, 1973), reprinted in 42 U.S.L.W. 
3062-63 (U.S. July 24, 1973).

72 See Tidewater Oil Co. v. United States, 409 U.S. 151, 174-76 (1973) (Douglas, J., 
dissenting); Address by Former Chief Justice Earl Warren, stipra note 13; Lewin, 
supra note 13, at 16-17. The Report contains statistical analysis which buttresses the 
Study Group’s premise that the Supreme Court is saturated with its workload, but the 
assertion that there is a problem must be recognized for what it really is—a presumption 
upon which the rest of the proposal hinges. See A. Bickel, supra note 13, at 20-28. 
Until, as in 1925, there is a genuine outcry from the Justices deploring their overwork 
or until the bar can point to some qualitative indicators demonstrating that the Supreme 
Court’s work product is declining in excellence, there will be no cognizable problem. 
To this point there has not been a unanimous outcry from the Supreme Court bench; 
on the contrary, several Justices dispute the contention that the workload is a serious 
problem. See California Dep’t of Motor Vehicles v. Riso, 410 U.S. 425, 427, 429 (1973) 
(Douglas, J., dissenting); Brennan, supra note 13. Nor is there evidence of dissatis
faction on the part of the bar. See Dershowitz, supra note 68, at 6; Goldberg, supra 
note 13, at 14; Gressman, supra note 14, at 254; Lewin, supra note 13, at 15.

73 For example, one of the major arguments for the reforms both in 1891 and 1925 
was the large backlog the Court carried over at the end of each term. See F. Frank
furter & J. Landis 256 n.5. The Justices who authored the Judge’s Bill of 1925 estimated 
the delay at between one and two years. Id. at 257 n.7. See also Gressman, supra note 
14, at 254.

74 See note 71 supra. The Court manages to dispose of at least 95 percent of the cases 
filed each year although the backlog has grown in absolute numbers from 146 in 1951 
to 864 in 1971. 57 F.R.D. at 578. In the weekly conference, the Court discusses the cases 
heard in oral argument, votes on opinions written for decisions already reached, and 
decides the petitions for certiorari filed that week. See Brennan, supra note 13, at 479. 
See also 2 M. Pusey, supra note 40, at 672-73.
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noted, “in terms of petitions for certiorari granted and appeals noted and 
set for argument our load today is substantially what it was 33 years 
ago.” 75 However, while the output of the Court may be substantially 
the same, the input has increased significantly.76 Even if the vast 
majority of petitions were meritless, there would be a time consuming 
burden upon the Justices to “separate the wheat from the chaff,” 77 a 
burden which Chief Justice Warren Burger has highlighted.78 The mes
sages of distress heard from inside and outside the Court imply the 
possibility of a decrease in the quality of the Court’s work, a depletion 
of public confidence in the Court, or both.79 The continued perception 
that such results are possible may well prompt congressional action.80 
Implementation of the proposal for screening certiorari petitions by the 
National Court of Appeals would permit the Supreme Court to allocate 
its time to other vital responsibilities, such as collective deliberation81 

75 Tidewater Oil Co. v. United States, 409 U.S. 151, 174, 175 (1972) (Douglas, J., 
dissenting).

76 57 F.R.D. at 578-80. The increase of in forma pauperis petitions is pointed out by 
the Study Group as the single most influential factor in the growth of the “input” to 
the Supreme Court. Id. at 579.

77 See Letter, supra note 40, at 2814. See also J. MacGregor Burns, Roosevelt: The 
Lion and the Fox 301-02 (1956).

However, Justices adjust to the screening of the petitions in widely varying ways. 
Justice Frankfurter, apparently considering it only a nocturnal mission, reportedly read 
his petitions while lying in bed one evening a week. See Lewin, supra note 13, at 16; 
cf. A. Bickel, supra note 13, at 24-25. See also Address by Former Chief Justice Earl 
Warren, supra note 13.

78 See Address by Chief Justice Warren Burger, Annual ABA Meeting, Aug. 6, 1973; 
Burger, State of the Judiciary, 58 A.B.A.J. 1049, 1053 (1972); Burger, State of the Judi
ciary, 57 A.B.A.J. 855, 859 (1971). The Chief Justice expressed concern in the 1971 and 
1972 addresses that the quality of the Court’s work would suffer if it were not relieved 
of the task of screening the petitions. At least one critic of the Freund plan agrees with 
the Study Group that the problem exists, but challenges the need for so drastic a solu
tion. Comment, supra note 17, at 885-86.

79 See note 4 supra; Kurland, The Overworked Supreme Court of the United States, 
in Hearings on the Supreme Court Before the Subcomm. on Separation of Powers of 
the Senate Comm, on the Judiciary, 90th Cong., 2d Sess. 645, 647-51 (1968). But see 
Lewin, supra note 13, at 16-17.

80Sec generally F. Frankfurter & J. Landis 86-102; S. Rep. No. 93-000, 93d Cong., 
1st Sess. 7-8 (1973).

81 See Tidewater Oil Co. v. United States, 409 U.S. 151, 174-75 (1973) (Douglas, J., 
dissenting); Bickel, Foreword: The Passive Virtues, 75 Harv. L. Rev. 40, 79 (1961). 
See also Dick v. New York Life Ins. Co., 359 U.S. 437, 447, 458-59 (1959) (Frankfurter, 
J., dissenting). Justice Frankfurter noted:

More important, however, the judgments of this court are collective judg
ments .... Without adequate study there cannot be adequate reflection; 
without adequate reflection there cannot be adequate discussion; without 
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and the preparation of better opinions.82 The Freund proposal must be 
examined carefully; the recommendations are the first major initiative 
to change the Court since 19 3 7,83 and the most important proposed 
alteration in the Supreme Court’s appellate jurisdiction since 1925.

adequate discussion there cannot be that fruitful interchange of minds which 
is indispensable to thoughtful, unhurried decision, and its formulation in 
learned and impressive opinions.

Id. at 459.
Just what use the Justices would make of the time they gained if it were more negli

gible is subject to dispute. The Study Group asserts that the time would be available to 
maintain and develop the collegiality an appellate court needs. 57 F.R.D. at 582-83; see 
Hearing on S. J. Res. 122 Before the Subcomm, on Improvements in Judicial Machinery 
of the Senate Comm, on the Judiciary, 92d Cong., 2d Sess. 151 (1972) (statement of 
Chief Judge Henry J. Friendly); Address by former Chief Justice Earl Warren, supra 
note 13. See also Dick v. New York Life Ins. Co., 359 U.S. 437, 458 (1959) (Frankfurter, 
J., dissenting). But see Lewin, supra note 13, at 16. Professor Lewin, a former Supreme 
Court law clerk, asserts that “the Court’s decision-making processes are largely indi
vidualistic. Nine men—each aided by a small staff—separately consider legal and social 
issues, and they meet intermittently to state their views briefly and to record their 
votes on the issues.” Id.

82 See Hart, Foreword: The Time Chart of the Justices, 73 Harv. L. Rev. 84, 90-91 
(1959). See also Kurland, supra note 79, at 647-51.

83 See generally 2 M. Pusey, supra note 40, at 749-65; J. Schmidhouser & L. Berg, 
The Supreme Court and Congress 134-42 (1972); W. Swindler, Court and Consti
tution in the Twentieth Century: The New Legality 1932-1968 (1970).

84 See 57 F.R.D. at 590-95.
85 See Address by Former Chief Justice Earl Warren, supra note 13.
86 See Dick v. New York Life Ins. Co., 359 U.S. 437, 447 (1959) (Frankfurter, J., 

dissenting); Bickel, supra note 81; Brennan, supra note 13, at 483-85: Goldberg, supra 
note 13, at 16.

87 See ?\ddress by Former Chief Justice Earl Warren, supra note 13; Goldberg, supra 
note 13, at 16.

CRITIQUE OF THE FREUND PROPOSAL

Assuming that the Supreme Court’s heavy caseload presents an acute 
problem, the issue arises whether the Study Group’s recommendations 
provide a proper remedy. The proposal to establish a National Court 
of Appeals may have several deleterious effects on the Supreme Court. 
The proposal in most cases would construct another barrier between the 
litigant and the Supreme Court,84 which may result in a lessening of the 
esteem in which the Court is held.85 In addition to its impact on the 
mythology of the Supreme Court, the Report calls on the Court to 
delegate one of its more important powers: the decision as to which 
cases should be decided.86 Performance of this function by a separate 
tribunal is not only constitutionally suspect,87 but also may be unwise 
from a policy standpoint. Given a panel of activist judges on the 
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National Court of Appeals, a loss of Supreme Court docket control is 
possible.88 The proposal also may reinforce the tendency of the Court 
to become a constitutional court89 in the European tradition,90 isolated 
from less important controversies in the judicial system. A conserva
tive National Court of Appeals might forward for possible review only 
those cases presenting questions of federal constitutional dimensions.91 
If this should occur, the Supreme Court not only would lose the oppor
tunity to make pronouncements on other areas of national import,92 
but also might suffer from the loss of the experience and discipline of 
coping with more strictly legal, but less policy oriented controversies.93

88 See Dick v. New York Life Ins. Co., 359 U.S. 437, 458-61 (1959) (Frankfurter, J., 
dissenting); Goldberg, supra note 13, at 15; Gressman, supra note 14, at 254-55.

89 Goldberg, supra note 13, at 16. Justice Rehnquist recently noted the growing 
constitutional character of the Court’s work by comparing the 1889, 1923, and 1970 terms 
of the Court. The Fuller Court’s “work was not too different from that of most other 
common law appellate courts.” Address by Justice William Rehnquist, American Bar 
Foundation Fellows, Feb. 10, 1973. Thirty-four years later, “[t]he Court of the twenties 
was dealing much more with issues of federal statutory construction.” Id. In the 
October Term, 1970, over half of the cases “raised constitutional issues.” Id.

One of the possibilities considered and rejected by the Freund Study Group was 
to permit the Supreme Court to function solely as a constitutional court. 57 F.R.D. at 
584. The constitutional Court proposal was considered undesirable because important 
questions of federal judicial procedure and administrative authority might never reach 
the Supreme Court, severing constitutional issues from issues of statutory construction 
would prove difficult, and flexibility and resourcefulness in finding grounds for decision 
would be inhibited. Id.

90See Constitution, tit. VII, arts. 56-63 (France); Grundgf.setz, arts. 93-94 (Fed. Rep. 
of Germany); Constituzione, arts. 134-37 (Italy). See also R. Aron, France: The New 
Republic 28-29 (I960); M. Cappelletti, J. Merryman, J. Pf.rillo, The Italian Legal 
System 75-79 (1965); E. McWhinney, Constitutionalism in Germany and the Federal 
Constitutional Court (1962); Dietze, Constitutional Courts in Europe, 60 Dick. L. Rev. 
313 (1956).

91 See G. Schubert, The Constitutional Polity xiv-xvii, 77-80 (1970).
92 See, e.g., Askew v. American Waterways Operators, Inc., 411 U.S. 325 (1973) (pre

emption doctrine); EP A v. Mink, 410 U.S. 73 (1973) (statutory construction); United 
States v. Byrum, 408 U.S. 125 (1972) (tax); Sierra Club v. Morton, 405 U.S. 727 (1972) 
(standing); United States v. Topco Associates, 405 U.S. 596 (1972) (antitrust); Associ
ation of Data Processing Serv. Organizations, Inc. v. Camp, 397 U.S. 150 (1970) (admin
istrative law); Snyder v. Harris, 394 U.S. 332 (1969) (jurisdiction). See also Clark, 
supra note 43, at 306.

93 See Goldberg, supra note 13, at 16. Justice Holmes once declared that his “keenest 
interest is excited not by what are called great questions and great cases, but by little 
decisions which the common run of selectors would pass by because they did not deal 
with the Constitution or a telephone company, vet which have in them the germ of 
some wider theory, and therefore of some profound interstitial change in the very 
tissue of the law.” O. W. Holmes, Collected Legal Papers 269 (1920). See also 
Gressman, supra note 14, at 257.
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Moreover, the resolution of important national controversies should 
reside ultimately in the supreme national tribunal.94

94 See Ratner, supra note 45, at 160-61, 201. See also Hufstedler, Comity and the 
Constitution: The Changing Role of the Federal Judiciary, 47 N.Y.U.L. Rev. 841, 854-55 
(1972).

95 See 57 F.R.D. at 580; Goldberg, supra note 13, at 15. See also Letter, supra note 40, 
at 2813. Critics assert that the time consumed in the rough screenirg and reducing of 
4,000 petitions to 400 is minimal compared to the final selection process, and that the 
identification of circuit conflicts is so abstruse that there will be little actual work for 
the National Court of Appeals. See H. Friendly, supra note 9, at 51-52; Westen, Threat 
to the Supreme Court, N.Y. Rev. of Books, Feb. 22, 1973, at 31.

»6 57 F.R.D. at 592-93.
97 See H, Friendly, supra note 9, at 52; Lewin, supra note 13, at 18-19.
98 See Address by Former Chief Justice Earl Warren, supra note 13; Transcript of 

The Advocates, supra note 13.
99See 57 F.R.D. at 591-92; note 11 supra. Random selection, while avoiding political 

problems, does contribute to the problem of the lack of institutional identity of the 
proposed National Court of Appeals. Promotion to the court would not be based on 
merit, and therefore no sense of status would attach to the selection of the court.

1" See 57 F.R.D. at 591; note 11 supra and accompanying text.
101 Under the Study Group’s proposal the National Court of Appeals would hear 

and decide the circuit conflicts of lesser importance, but its primary function would be 
to screen petitions for the Supreme Court. See 57 F.R.D. at 590-91.

102 See 57 F.R.D. at 592. The seat of the court would be in Washington, D.C. Id.
193 See Dick v. New York Life Ins. Co., 359 U.S. 437, 447 (1959) (Frankfurter, J., 

dissenting); H. Friendly, supra note 9, at 53; Hearing on Revision of Appellate Courts 
Before the Sub comm. on Improvements in Judicial Machinery of the Senate Comm. on 
the Judiciary, 92d Cong., 2d Sess. 150-51 (1972).

The composition, continuity, and status of the National Court of 
Appeals also may present practical difficulties for the Freund proposal. 
Seven circuit judges would be expected to screen an ever increasing 
number of certiorari petitions, a vast majority of which would be 
frivolous.95 The most interesting and challenging issues simply would 
be forwarded by the judges and not considered on the merits.96 If 
the prestige attached to the National Court of Appeals would be insuf
ficient to justify the drudgery of screening thousands of frivolous 
petitions, circuit judges would be unwilling to accept the position.97 
Reluctance to serve on the National Court of Appeals also may result 
from the lack of institutional identity of the proposed court.98 Several 
recommendations of the Study Group account for the lack of identity 
as a judicial body: the complex and arbitrary selection of the members 
of the court,99 their temporary tenure,100 their limited substantive func
tion,101 and even the fact that members of the National Court of 
Appeals could choose to remain in residence in their circuits.102 The 
cumulative effect of these characteristics minimizes the collegial atmos
phere necessary to an integrated, functioning judicial institution.103
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Litigation is expensive in terms of both money and time. ,If the peti
tion for certiorari were forwarded to the Supreme Court, the time 
spent in the National Court of Appeals would be useless and possibly 
detrimental to the litigants. If the petition were denied, the consolation 
that it was done quickly might not give solace to litigants who would 
be precluded from Supreme Court review. Even if the petition survived 
the National Court of Appeals, presumably it would be one of the 
more difficult certiorari petitions,104 and the Supreme Court ultimately 
might deny it review anyway. The reform thus would increase the 
amount of time some petitioners must wait to be granted or denied 
a hearing and exacerbate the persistent problem of delay in the courts.105

104 See also H. Friendly, supra note 9, at 51-52; Westen, supra note 95, at 31.
105 Cf. Burger, State of the Judiciary, 57 A.B.A.J. 855 (1971).
106 Cf. 57 F.R.D. at 595; note 81 supra and accompanying text.
107 The Study Group focused on the goal of giving the Justices more time “for re

search, reflection, and consultation in reaching a judgment, for critical review by col
leagues when a draft opinion is prepared, and for clarification and revision in light of 
all that has gone before.” 57 F.R.D. at 578.

10857 F.R.D. at 593; see Carrington, Crowded Dockets and the Court of Appeals: 
The Threat to the Function of Review and the National Law, 82 Harv. L. Rev. 542, 
604-17 (1969). See also Hufstedler, supra note 94, at 854 (speaking of circuit conflicts 
which “are not of sufficient gravity to receive Supreme Court attention but are of 
enough importance to require a national answer”).

109 See Freund, Why We Need the National Court of Appeals, 59 A.B.A.J. 247 (1973). 
But see Address by former Chief Justice Earl Warren, supra note 13.

no See Hart, supra note 82, at 124-25.

The Study Group’s proposal is not, however, without merit. By 
screening certiorari petitions for the Supreme Court, the National Court 
of Appeals lifts that burden from the Justices and frees them for tasks 
more appropriate to their role.106 By hearing and deciding some of 
the circuit conflicts cases, the National Court of Appeals would save 
the Supreme Court time and energy.107 If there is a need for a supple
mentary source of national law,108 the National Court of Appeals might 
prove to be the proper vehicle. From the point of view of the litigants, 
the presence of the National Court of Appeals probably would provide 
a fuller and better hearing in more cases. Without the other burdens 
the Supreme Court must bear, the National Court of Appeals could 
consider more carefully the petitions for certiorari.109 Furthermore, 
litigation that reaches the Supreme Court would receive fuller collective 
deliberation by the Justices.110 Although the balance is delicate, the 
fundamental advantages of the proposal outweigh its disadvantages.
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Modifications

Development of the ideal National Court of Appeals may lie in 
modifying the Study Group’s recommendations to meet the more 
serious objections, while preserving the proposal’s substance. If it is to 
survive, the proposal must be bolstered in two areas. Petitioners must 
have other means of access to the Supreme Court in order to avoid the 
National Court of Appeals’ exclusive control over the Supreme Court’s 
docket. Second, the National Court of Appeals must function as a 
collegial court, rather than as the administrative screening board now 
envisioned.

The most serious problem in the Freund proposal is two-faceted: 
first, the docket of the Supreme Court would be completely in the 
control of an inferior court; and second, litigants would have access to 
the high court only through that inferior court.111 To solve this di
lemma, either the Supreme Court could retain more power over its 
own docket, or the inferior court’s control could be diffused by open
ing other avenues to the Supreme Court. The first alternative is un
satisfactory because more Supreme Court control requires more Su
preme Court time, the resource which the proposal is designed to con
serve. The second alternative presents a more feasible solution because 
it diffuses the control of the National Court of Appeals and increases 
the access of litigants, without increasing the time commitment of the 
Supreme Court.

111 See 57 F.R.D. at 592-94; A. Bickel, supra note 13, at 17-19.
112 See Administration of Justice Act 1969, c. 58, 12-16; L. Blom-Cooper & G. 

Drewry, Final Appeal 149-51 (1972); R. Jackson, The Machinery of Justice in 
England 113 (6th ed. 1972). The British Administration of Justice Act 1969 establishes 
a procedure for an appeal to be filed directly in the House of Lords, bypassing the 
Court of xAppeal. In order to grant a certificate the High Court judge must be satis
fied “that a sufficient case for an appeal to the House of Lords . . . has been made out 
to justify an application for leave to bring such an appeal” and that the parties consent. 
Administration of Justice Act 1969, c. 58, § 12(1). Certification may be obtained only 
in civil cases, and only where it relates to a question of statutory construction which 
has been fully argued, or where the High Court clearly is bound by previous decisions 
of the Court of Appeal or of the House of Lords. Id. §§ 12(2), (3). The certificate 
authorizes the parties to petition the House of Lords for permission to appeal. Id. 
§ 13(1).

113See Proposed Legislation, infra, § 9(c); of. Sup. Ct. R. 28, 29. See also Graver v. 
Faurot, 162 U.S. 435 (1896). The proposed grant of power to the chief judge of the 

A device providing the ability to bypass, or “leapfrog” 112 the Na
tional Court is submitted as an additional route to the Court. The chief 
judge of the court which rendered the judgment under challenge should 
be empowered to forward the petition,113 at either petitioner’s or re
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spondent’s instance, or even sua sponte.114 A high-ranking government 
official such as the Attorney General, or the Solicitor General,115 or 
a state attorney general116 should be able to permit a case to bypass the 
National Court of Appeals.117 Finally, the Circuit Justice118 should be 
able to approve the presentation of meritorious petitions directly to the 
Court, without having to pass through the National Court of Appeals.119 
All of these bypass procedures are admittedly extraordinary, to be 
employed only in exceptional cases.120 It is the unpredictable case 

deciding court is analogous to the power of certification, although it is important to 
note that the proposed legislation would permit forwarding the entire case to the 
Supreme Court, not just the certification of a question of law. The Supreme Court 
could deny the petition, remand it to the National Court of Appeals for decision on the 
merits, remand it to the National Court of Appeals as a petition, or grant the petition 
for certiorari.

114 Although a petitioner most often would make the request, a respondent might 
desire a swifter determination of the issues, or the deciding court might determine that 
the importance of the case merits immediate Supreme Court consideration, without the 
possibility of denial by the National Court of Appeals.

115 See Proposed Legislation, infra, § 9(b); cf. Frankfurter & Landis, The Business of 
the Supreme Court at October Term, 1929, 44 Harv. L. Rev. 1, 18-19 (1930). The 
Solicitor General is a “quasi-judicial officer,” and the Supreme Court is often dependent 
upon him for guidance on a finding of public importance in a particular petition. Id. 
The Solicitor-General also is accountable to the Court, since he is the primary advocate 
for the United States and must work closely with the Court. Id.; see V. Navasky, 
Kennedy Justice 279-80, 287-88, 291-92 (1971).

116 The state attorney general is the officer of the state government analogous to both 
the Solicitor General and the Attorney General of the United States. Although he does 
not enjoy as close a working relationship with the Supreme Court as the Solicitor Gen
eral, the state attorney general does appear before the Supreme Court more frequently 
than other litigants and should have some indication of the Court’s interest in certain 
areas. Also, like the Solicitor General, the state attorney general is somewhat account
able to the Court. See note 115 supra.

117 See Proposed Legislation, infra, § 9(a); cf. Reports of the Proceedings of the 
Judicial Conference of the United States 78-79 (1970); Hearings on S. 1816 Before the 
Subcomm, on Improvements in Judicial Machinery of the Senate Comm, on the Judi
ciary, 92d Cong., 2d Sess. 749 (1972).

ns See 28 U.S.C. § 42 (1970); Sup. Ct. R. 50.
119 See Proposed Legislation, infra, § 9(d); cf. 18 U.S.C. § 3041 (1970); 28 id. 1651, 

2101(c), (f), 2241 (a); Sup. Ct. R. 18, 27, 50, 51. See also Note, The Powers of the 
Supreme Court Justice Acting in an Individual Capacity, 112 U. Pa. L. Rev. 981 (1964). 
The additional demand on the Justices’ time would not be unduly burdensome, given 
their reduced screening duties and the traditionally extraordinary nature of chambers 
practice. Id. at 1021-24. The Report expresses concern about the volume of chambers 
practice and recommends that powers equal to those the Justices now possess be given 
to the judges of the National Court of Appeals. See 57 F.R.D. at 593.

120 The normal route for petitions would be via the National Court of Appeals, and 
none of the bypass mechanisms should operate absent a high probability of ultimate 
success on the merits.
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about which the critics are rightly concerned,121 and the bypass safe
guard is a necessary addition.

121 The grant of the petitions for certiorari in Gideon v. Wainwright was somewhat 
unusual in this regard. 372 U.S. 335 (1963). The Justices were searching for an appro
priate case to overrule Betts v. Brady. See 316 U.S. 455 (1942). Several cases had been 
considered, but factually were not attractive enough for the important pronouncement 
on right to counsel. See Lewin, supra note 13, at 17-18.

122 See 57 F.R.D. at 594.
123 Sup. Ct. R. 19. See also Durham v. United States, 401 U.S. 481 (1971); Fay v. 

Noia, 372 U.S. 391 (1963).
124 See 57 F.R.D. at 581.
125 See id. at 593, 611.
126 If identical criteria were used, the National Court of Appeals would be obliged 

to forward only those cases the Supreme Court certainly would review. The objective 
criteria for forwarding stated in the rules should be phrased more broadly than the 
Supreme Court’s criteria for granting a petition in order to permit the National Court 
of Appeals to forward any petition which the Supreme Court might grant. Compare 
Proposed National Court of Appeals Rule 1, infra with Sup. Ct. R. 19.

127 See 57 F.R.D. at 592.
128 See Proposed National Court of Appeals Rule 2, infra. The number of votes 

needed to forward a petition for certiorari should be subject to the rule making power 
of the Supreme Court, much as the “rule of four” is a matter of internal Court pro
cedure. In the event too many petitions were forwarded, the Supreme Court could 
raise the number of votes necessary to forward a petition by amending the rule.

129 See Gressman, supra note 14, at 257.
130 See 57 F.R.D. at 592-93.

An additional method of achieving the goals of Supreme Court 
docket control and litigant access to the Supreme Court lies in ensuring 
that the Supreme Court control the rules of procedure of the National 
Court of Appeals.122 To provide the Supreme Court with the greatest 
amount of docket control, a mechanism for forwarding petitions and 
the criteria for so doing must allow for the greatest possible flexibility. 
The criteria for forwarding a petition should be at least as broad as 
those provided in Supreme Court Rule 19.123 Since the Supreme Court 
could be expected to hear between 125 and 175 cases each year,124 and 
since the National Court of Appeals is expected to forward three times 
that number,125 the preliminary screen should not be nearly as demand
ing as the final one used by the Supreme Court.126 To enhance the 
possibility of worthy cases reaching the Supreme Court, less than the 
proposed three out of seven votes127 should be enough to forward a 
case to the Supreme Court. Permitting one judge128 to forward the 
petition would ensure that valid claims are not cavalierly dismissed as 
frivolous.129 Although the Study Group recommended that the Na
tional Court of Appeals on its own initiative hear and decide less impor
tant conflicts between the circuits,130 the forwarding of all conflicts
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cases is preferable,131 and leaves the choice of the proper final forum to 
the Supreme Court’s discretion.132

131 Deciding whether the case presents a true conflict between circuit courts would 
be a function of the National Court of Appeals and would not be governed by alle
gations in the petition.

132 The Study Group rejected a proposal to establish an intermediate court to hear 
and decide circuit conflicts as well as cases referred to it by the Supreme Court. See 
57 F.R.D. at 589. The suggestion was rejected because it failed to solve the caseload 
burden and because it might tend to make the Supreme Court only a constitutional 
court. See id. By requiring the National Court of Appeals to screen all petitions 
initially, and then permitting the Supreme Court to remand appropriate cases to the 
National Court of Appeals for final determination, the petition burden would be allevi
ated substantially. The danger of a steady diet of constitutional cases for the Supreme 
Court would be no more dangerous under such a system than it is at the present time.

133See 57 F.R.D. at 591-92; note 11 supra. The sensitive political issues are not dealt 
with explicitly in the Report. See Federal Judicial Center, Transcript of Press Confer
ence, Dec. 19, 1972. See also Proposed Legislation, infra, § 4.

13-* See 57 F.R.D. at 578, 582-83. See also Dick v. New York Life Ins. Co., 359 U.S. 
437, 458-59 (1959) (Frankfurter, J., dissenting); note 103 supra and accompanying text.

135 See Proposed National Court of Appeals Rule 3, infra. National Court of Appeals 
opinions denying petitions for certiorari should be limited to an explanation of the 
lack of merit of the case for Supreme Court review. It is anticipated that the opinions 
will resemble summary dispositions now granted by the Supreme Court. See, e.g., 
Harless v. Turner, 404 U.S. 932 (1971); Burgin v. South Carolina, 404 U.S. 806 (1971); 
Republic Pictures Corp. v. Kappler, 327 U.S. 757 (1946). The Study Group recom
mended that the Supreme Court comment on their own final grants or denials of cer
tiorari. See 57 F.R.D. at 594. Perhaps if the National Court of Appeals would comment 
on their reasons for forwarding or denying a writ a meaningful and mutually bene
ficial dialogue would ensue.

136 See note 45 supra. See also Hufstedler, supra note 94.

Paradoxically, the safeguards proposed to increase Supreme Court 
control of the National Court of Appeals may exacerbate the second 
major flaw in the Freund recommendations—the institutional identity 
and status of the lower court. The National Court of Appeals should 
be given a more permanent existence than that implied by its descrip
tion in the Freund Report. If possible, judges on the court should be 
chosen differently, and for longer than three-year terms, although the 
political realities faced by the Study Group must be accommodated.133 
Deliberation should be emphasized in the court, both on the petitions 
and on the cases it hears; collegial consideration is as vital to the Na
tional Court of Appeals as it is for the Supreme Court.134 Opinions 
should be issued by the court on the cases it decides, and perhaps even 
on denials of certiorari.135 The National Court of Appeals should per
form more the function of an additional prestigious promulgator of 
national law,136 and less the function of a traffic director for the Supreme 
Court.
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Legislation and Rules of Court

The following legislation and rules of court are offered as a crystal
lization of the Report of the Study Group on the Caseload of the 
Supreme Court, in an effort to provide a context for an evaluation of 
the proposal to establish a National Court of Appeals. Several suggested 
modifications are incorporated.

LEGISLATION

Section 1. Short Title. This Act may be cited as the National 
Court of Appeals Act.

Section 2. Creation; Quorum. There is hereby created under 
article III of the Constitution137 a court of the United States, which 
shall consist of one chief judge and six associates, any four of 
whom shall constitute a quorum.

137 Cf. 1 J. Moore, Moore’s Federal Practice, 51 0.4 (1959, Supp. 1972). The Na
tional Court of Appeals would be an article III Court, with both the independence and 
the restrictions attached, and the judges would be article III judges, permanently at
tached to the courts of appeals, and temporarily assigned to serve on the National Court 
of Appeals. Cf. Economic Stabilization Act Amendments of 1971, § 211(b)(1), 12 
U.S.C. § 1904 (Supp. II, 1972); 28 id. § 291 (1970).

133 The Supreme Court term begins the first Monday of October. 28 U.S.C. § 2 
(1970). The National Court of Appeals should begin at least a month earlier in order to 
forward enough petitions for the Supreme Court to begin the further screening process 
and to hear arguments without delay.

139 See note 11 supra. Service for a length of time less than “during good Behavior” 
must be designated as temporary service to retain a close analogy to the present desig
nation of federal judges for service elsewhere in the system. See Economic Stabilization 
Act Amendments of 1971, § 211(b)(1), 12 U.S.C. § 1904 (Supp. II, 1972); 28 id. § 291 
(1970).

140 The chief judge of the circuit is the judge “in regular active service who is senior 
in commission and under seventy years of age . . . .” 28 U.S.C. § 45(a) (1970). A judge 
who is the second senior judge in his circuit would be excluded from the selection 
pool if the chief judge is over 63-years-old.

Section 3. Seat; Term. The National Court of Appeals shall 
hold at the seat of government a term of court commencing on the 
first Tuesday in September of each year and may hold such ad
journed or special terms as may be necessary.138

Section 4. Designation; Service.
(a) The judges shall be designated by the Chief Justice of the 

United States for temporary service139 from a selection pool, al
ternating between the greatest and least in seniority of their com
missions as circuit judges.

(b) The pool shall be composed of all active circuit judges 
who at the time of selection are not chief judge of their circuit, 
nor will become chief judge within the succeeding seven years,140
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nor have less than five years service as United States circuit judges.
(c) No two judges from the same circuit shall serve at the same 

time.
(d) Each judge shall have the privilege of declining one desig

nation for good cause, but shall serve if designated again.141
(e) No judge who has served once shall be required to serve 

again until all other eligible judges have served.
(f) In the first instance, the court shall be composed of seven 

judges who shall serve for one, two, three, four, five, six, and 
seven years, according to the order of their designation. 142 There
after, judges shall serve seven year terms.

141 The requirement of good cause to justify declining service is a dangerous addition, 
assuming the work to be as unpopular as it is now projected. See H. Friendly, supra 
note 9, at 52; Address by Former Chief Justice Earl Warren, supra note 13. “Good 
cause” is a traditional and widely used concept, yet still leaves the flexibility necessary 
for the situation. Cf. Bidwell v. McSorley, 194 Va. 135, 72 S.E.2d 245 (1952). Manda
tory service upon the second designation should minimize the number of refusals of 
the first designation. A requirement of service is necessarv if the provision requiring 
each judge to serve only once is to have any effect.

142 An original staggered term is required so that the entire court would not change 
every seven years. Cf. Federal Reserve Act § 10, 12 U.S.C. § 242 (1970).

143 There should be a chief judge for administrative purposes and to add some per
manence and structure to the National Court of Appeals. However, since considera
tions of seniority on the federal bench and seniority on the National Court of Appeals 
are complicated by staggered terms, the designation of the chief judge is better left to 
discretion of the Chief Justice. See Economic Stabilization Act Amendments of 1971, 
§ 211(b)(1), 12 U.S.C. § ¡904 (Supp. II, 1972).

144 Even though the system of precedence may seem somewhat arbitrary, the accrued 
knowledge of each judge concerning the functioning of the National Court of Appeals 
is more valuable than seniority on the federal bench. Cf. 28 U.S.C. § 45(b) (1970).

145 Although in the hierarchy of federal courts, the National Court of Appeals would 
rank above the courts of appeals, service on the National Court should not be made 
less desirable by requiring that a judge forfeit the chief judgeship of his or her own 

Section 5. Chief Judge. The chief judge shall be named by the 
Chief Justice of the United States.143

Section 6. Precedence; Succession. The chief judge shall have 
precedence and preside at any session of the court which he at
tends. The associate judges shall have precedence and preside in 
order of length of service on the National Court of Appeals144 
and the most senior shall act in the place of the chief judge in the 
event of his absence or incapacity. Judges whose commissions bear 
the same date shall have precedence according to seniority in age.

Section 7. Vacancy. In the case of death or resignation of, or 
succession to the chief judgeship of his circuit by any judge of 
the National Court of Appeals,145 the Chief Justice of the United
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States shall declare a vacancy and designate a successor from the 
selection pool, in proper sequence, to serve the unexpired term. 
If the unexpired term is less than three years, the judge serving the 
unexpired term may elect to serve an additional seven year term.146 

Section 8. Allowance. Each of the judges during the period of 
his service on the National Court of Appeals shall receive in addi
tion to his salary as circuit judge an expense allowance at the rate 
of seven thousand five hundred dollars ($7,500.00) per annum.147 

Section 9. Jurisdiction. The court shall have jurisdiction con
currently with the appellate jurisdiction of the Supreme Court.148 
With the following exceptions, all petitions for certiorari must 
be filed in the National Court of Appeals.

circuit. A provision for temporary service of another judge as chief judge of the 
circuit would be too disruptive of the administration of the circuit and could last as 
long as seven years.

146 The judge should be permitted to remain on the National Court of Appeals for 
two reasons. Longer service adds to the sense of continuity of the court, and it also 
would increase the ability of the judge to perform the specialized work of the National 
Court of Appeals.

147 The $7,500 expense allowance is to defray the cost of relocation in Washington; 
it is denominated an expense allowance to avoid the bar on diminishing compensation 
during a judge’s service. See U.S. Const, art. III. This allowance should not be con
sidered compensation for article III purposes. The arrangement parallels the arrange
ment for the ill-fated Commerce Court. See Act of June 18, 1910, ch. 309, § 1, 36 Stat. 
539, repealed, Act of Oct. 22, 1913, ch. 32, 38 Stat. 219; F. Frankfurter & J. Landis 
162-74.

148 The legislation is based on the assumption that all appeals will become petitions 
for certiorari. See 57 F.R.D. at 592; note 6 stipra and accompanying text.

(a) If he certifies that the demands of justice require it, the 
attorney general of the state whose court rendered the challenged 
judgment may authorize a petitioner in a case in which the state 
is not a party to dispense with filing a petition for certiorari in the 
National Court of Appeals.

(b) If he certifies that the demands of justice require it, the 
Solicitor General of the United States may authorize a petitioner 
attacking a judgment of a court of the United States in a case in 
which the United States is not a party to dispense with filing a 
petition for certiorari in the National Court of Appeals.

(c) If he finds that the demands of justice require it, the chief 
judge of the court which rendered the challenged judgment may 
authorize a petitioner to dispense with filing a petition for cer
tiorari in the National Court of Appeals.

(d) If he finds that the demands of justice require it, the Justice 
of the Supreme Court allotted to the circuit within which the 
challenged judgment was rendered may authorize a petitioner to 
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dispense with filing a petition for certiorari in the National Court 
of Appeals.149

140 See notes 84-94 supra and accompanying text. The bypass procedures are to be 
utilized only when “the demands of justice require,” in order to prevent abuse, but also 
to insure sufficient flexibility. Cf. Klapprott v. United States, 335 U.S. 601, 614-15, 
modified, 336 U.S. 942 (1949); Fed. R. Civ. P. 60(b) (6).

150 See note 114 supra.
151 Presently, section 2101(f) permits the issuance of stays by Justices of the Supreme 

Court and the judge of the court rendering an order or decree in cases subject to 
Supreme Court review by writ of certiorari. See 28 U.S.C. § 2101(f) (1970).

152 See Proposed National Court of Appeals Rules, infra. See also 28 U.S.C. § 2071 
(1970).

153 See 28 U.S.C. 144, 455 (1970).
154 Since the Supreme Court may deny the petition, providing for automatic forward

ing in cases of disqualification would not require a decision on the merits. The Study 
Group suggested that a circuit judge temporarily substitute in the case of disqualifi
cation of a member of the National Court of Appeals. See 57 F.R.D. at 591.

(e) A respondent to a petition for certiorari filed in the National 
Court of Appeals may request any official named in subsections 
(a), (b), (c), and (d) of this section to authorize transfer of the 
petition to the Supreme Court of the United States in cases in 
which the petitioner might have been authorized by the respective 
official to dispense with filing a petition for certiorari in the Na
tional Court of Appeals.150

Section 10. Stays. A judge of the National Court of Appeals 
may stay the execution and enforcement of judgments pursuant to 
28 U.S.C. § 2101(f).151

Section 11. Disposition. The National Court of Appeals, in ac
cordance with rules promulgated by the Supreme Court,152 may 
certify petitions for certiorari to the Supreme Court for considera
tion or it may deny the petitions. Denial is final and not review
able by the Supreme Court. If, because of disqualification of a 
judge,153 there is no quorum in the National Court of Appeals, the 
petition shall be deemed certified for consideration in the Supreme 
Court.154

Section 12. For^warding; Timeliness. If a case is certified for 
consideration in the Supreme Court, all materials filed in the Na
tional Court of Appeals shall be forwarded by the clerk of the 
National Court of Appeals to the clerk of the Supreme Court. 
A petition, if timely filed in the National Court of Appeals, shall 
be deemed to be timely filed in the Supreme Court. Timeliness re
quirements of 28 U.S.C. § 2101(c), (d) & (e) shall be applicable 
in the National Court of Appeals. Application by a petitioner for 
dispensation from filing a petition for certiorari in the National
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Court of Appeals pursuant to section 9 of this Act shall not toll 
the running of applicable time requirements.

Section 13. Remands. The National Court of Appeals shall de
cide on the merits cases remanded to it by the Supreme Court. 
Its disposition is final and not reviewable by the Supreme Court.155

155 But see 57 F.R.D. at 589. The decision of cases on remand from the Supreme 
Court fulfills two functions: supplies the additional source of pronouncements on 
national law advocated by some commentators and enhances the prestige of the National 
Court of Appeals. The problem of unavailability of Supreme Court review of the 
decision is mitigated by the Supreme Court’s realization of that unavailability when it 
makes the decision to remand. See note 57 supra.

156 57 F.R.D. at 595-605; see S. 596, 93d Cong., 1st Sess. (1973). The recommendation 
to change appeals to certiorari is independent of the proposal to establish a National 
Court of Appeals. 57 F.R.D. at 592; see note 6 supra. If the National Court of Appeals 
were established and present law governing appeals were not amended, appeals as of 
right would continue to go directly to the Supreme Court. Sup. Ct. R. Part IV. With 
the establishment of a National Court of Appeals, present law could be amended in 
the following ways: first, the National Court of Appeals could decide appeals on the 
merits, with a further appeal as of right to the Supreme Court; second, the National 
Court of Appeals could decide appeals on the merits, with the right to petition the 
Supreme Court for certiorari; or third, the National Court of Appeals could decide 
appeals on the merits, without any possibility of review in the Supreme Court. The 
third possibility is most unlikely, for it would require precluding from review those 
cases heretofore thought by Congress important enough to demand consideration by 
the Supreme Court.

157 57 F.R.D. at 592, 603-04; see 28 U.S.C. 1254(2), (3) (1970); Sup. Ct. R. 28, 29.
158 See Proposed Legislation, supra, § 9(d).

RULES OF COURT

Supreme Court Rules. Only slight alteration of the Supreme
Court Rules need be made if the proposed legislation for a National 
Court of Appeals were adopted. Part IV of the Rules, dealing with 
the Court’s jurisdiction over appeals, must be modified to some extent. 
Under the Study Group proposal that all present appeals be converted 
to certiorari and be filed in the National Court of Appeals instead of 
directly in the Supreme Court, Part IV should be abolished.156 If not 
abolished, Part IV must be altered to provide for appeal either to or 
around the National Court of Appeals. In a separate recommendation, 
the Freund Committee suggested that the statutes authorizing the cer
tification of questions of law by a court of appeals be repealed,157 
obviating the need for Part VI of the Supreme Court Rules.

Two new rules should be adopted.

Proposed Rule 1. Authorizations to dispense with filing peti
tions for certiorari in the National Court of Appeals may be 
granted by a Justice of this Court as permitted by law.158
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Proposed Rule 2. This Court may remand a case for decision 
to the National Court of Appeals if it decides to grant the petition 
for certiorari, or it may reserve the case for its own decision. If 
the case is remanded, the record shall be transmitted by the clerk 
of this Court to the clerk of the National Court of Appeals.159

159 See id. § 13. The Freund Study Group recommended that the National Court of 
Appeals reserve for decision cases of clear conflicts between circuits which are of 
lesser importance. 57 F.R.D. at 592-93. The Supreme Court should retain the power 
to reserve a case for decision or to remand it to the National Court of Appeals, since 
it should remain the ultimate arbiter of national law, a role which includes the timing 
and manner of its pronouncement. See notes 45, 155 supra. But see Carrington, supra 
note 106, at 614.

16057 F.R.D. at 594. See also 28 U.S.C. § 2071 (1970).
161 For example, attorneys admitted to practice in the Supreme Court should be 

admitted to the bar of the National Court of Appeals. See Sup. Ct. R. 5. The National 
Court of Appeals’ rules of daily operation undoubtedly would resemble the present 
Supreme Court Rules.

National Court of Appeals Rules. The National Court of Ap
peals would have the power to adopt its own rules not in conflict with 
those promulgated for it by the Supreme Court.160 These should be 
confined to the operation of the court.161 In the more substantive areas, 
the Supreme Court would exercise its rule making power and should 
incorporate the essence of the following four rules into the National 
Court of Appeals Rules.

Proposed Rule 1. Forwarding for review on a writ of certiorari 
is not a matter of right, but of sound judicial discretion, and will 
be granted only where there are special and important reasons 
therefor. The following, while neither controlling nor fully 
measuring the court’s discretion, indicate the character of reasons 
which will be considered:

(a) If a state court has decided a federal question of substance 
not theretofore determined by the Supreme Court, or has decided 
it in a way possibly not in accord with applicable decisions of the 
Supreme Court.

(b) If a court of appeals has rendered a decision possibly in 
conflict with the decisions of another court of appeals on the same 
matter; or has decided it in a way possibly in conflict with appli
cable state or territorial law; or has decided an important question 
of federal law which has not been, but should be, settled by the 
Supreme Court; or has decided a federal question in a way possi
bly in conflict with applicable decision of the Supreme Court; or 
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has so far departed from the accepted or usual course of judicial 
proceedings, or so far sanctioned such a departure by a lower 
court, as to call for an exercise of the Supreme Court’s power of 
supervision.162

162 See Sup. Ct. R. 19. Although modeled on rule 19, the National Court of Appeals’ 
criteria for forwarding a petition are liberalized from probability to possibility. See 
57 F.R.D. at 593.

163 See 57 F.R.D. at 592-93; notes 84-94 supra and accompanying text. Requiring the 
assent of only one member of the National Court of Appeals to forward the petition 
could result in a proliferation of petitions in the Supreme Court. If experience vindicates 
this fear, the rule could be amended by the Supreme Court to raise the number of 
assents required to forward. In the initial developments of the new court, however, it 
would be better to err on the side of laxity.

164 Denial of a writ of certiorari should mean only that the case is not one appro
priate for Supreme Court consideration. See Maryland v. Baltimore Radio Show, Inc., 
338 U.S. 912, 917-19 (1950). The citation of authority would not be interpreted as sup
porting affirmance of the lower court’s decision. See note 135 supra.

165 57 F.R.D. at 593.

Proposed Rule 2. The assent of one judge of this court shall be 
sufficient to forward the petition for writ of certiorari to the 
Supreme Court.163

Proposed Rule 3. Opinions of the court shall be prepared on all 
cases remanded to this court by the Supreme Court. This court 
shall issue an opinion or a citation of authority when it denies a 
writ of certiorari. Denial of writs of certiorari by this court car
ries with it no implication regarding the court’s view on the 
merits of the case.164

Proposed Rule 4. Whenever a petition for writ of certiorari to 
review a decision of any court is forwarded to the Supreme Court, 
the clerk shall promptly transmit all materials to the clerk of the 
Supreme Court, and shall forthwith notify the court below and 
counsel of record of the forwarding of the petition.165

Conclusion

It would be presumptuous to assert that the proposed legislation and 
rules sufficiently crystallize and perfect the Freund Study Group 
proposal for the establishment of a National Court of Appeals. Al
though constitutional obstacles to the proposal appear to be insubstan
tial, serious policy questions persist. Not only the severity, but even 
the existence of the problem is challenged, drawing into question the 
need for so drastic a remedy. The Freund proposal, coming from so 
distinguished a group of scholars, provides a starting point for discus
sion and debate. A legislative incarnation of the proposal, modified
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in response to anticipated objections, is respectfully submitted to help 
focus the discussion and to assist lawyers to think philosophically about
the United States Supreme Court.

William J. Bridge
C. Arthur Dimond



A FIGHT BETWEEN FRIENDS:
EPA v. THE NATIONAL ENVIRONMENTAL 

POLICY ACT OF 1969
The 1970's absolutely must be the years when America pays its 
debt to the past by reclaiming the purity of its air, its waters, and 
our living environment. It is literally now or never.

Richard M. Nixon1

1 6 Pres. Doc. 11 (1970) (statement by the President upon signing bill establishing the 
Council on Environmental Quality, Jan. 1, 1970).

2 42 U.S.C. 4321-47 (1970).
3 W. § 4332(2) (C).
4 6 Pres. Doc. 908, 911 (1970) (message of the President to Congress upon transmitting 

Reorganization Plan, July 9, 1970).
See Reorganization Plan No. 3 of 1970, 35 Fed. Reg. 15623-26 (1970).

6 See Joint Hearings on the Operation of the National Environmental Policy Act of 
1969 Before the Comm. on Public Works and the Comm, on Interior and Insular Affairs, 
92d Cong., 2d Sess., ser. 92-H32, at 549-50 (1972) [hereinafter cited as 1912 Hearings],

7 See EPA, Task Force Report on Application of the National Environmental 
Policy Act to EPA’s Environmental Regulatory Activities 46-76, 80-81 (1973) [here
inafter cited as 1973 Task Force Report].

8 See id. at 80; 1912 Hearings 550 (statement of EPA Administrator William D. 
Ruckelshaus).

The National Environmental Policy Act of 1969 (NEPA)2 established 
strict requirements to be followed by all federal agencies prior to com
mencing “major Federal actions significantly affecting the quality of the 
human environment.” 3 Some of these requirements have overlapped 
with the mandates of certain federal agencies charged with protecting 
the environment and have resulted in a conflict between those agencies 
and the Act.4 This conflict was brought to a head with the creation on 
December 2, 1970, of the Environmental Protection Agency (EPA) 
which collected all environmentally protective federal agencies under 
one roof.5 6

The present conflict is whether EPA must comply with NEPA’s re
quirement that statements detailing the environmental impact of pro
posed agency actions be prepared by all federal agencies. The Agency 
has maintained both before Congress0 and in a Task Force Report on the 
issue7 that it should be exempt from this requirement since EPA, by 
definition, has as its goal the protection of the environment, and because 
preparation of impact statements would be expensive, time-consuming, 
and redundant.8 This Note will examine the issue of EPA noncompliance

[913 ]
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with the Act and will predict future judicial or legislative action likely 
to settle this fight between friends.

The Protagonists

THE NATIONAL ENVIRONMENTAL POLICY ACT

The National Environmental Policy Act of 1969 sets forth a national 
policy for the environment and attempts to promote efforts to prevent 
or eliminate damage to the environment.9 Section 101’s comprehensive 
statement of purpose is the first congressional attempt to formulate a 
broad environmental policy.10 Clearly one of the Act’s major objectives 
is to make the federal agency decision making process more visible to 
the public where environmental questions are concerned.11 To carry out 
its informing objective, the Act requires the President to transmit to 
Congress annually an Environmental Quality Report.12 Section 202 
establishes a Council on Environmental Quality (CEQ) in the Executive 

9 See National Environmental Policy Act of 1969, § 2, 42 U.S.C. § 4321 (1970). Another 
purpose is to enrich the understanding of ecological systems and natural resources. Id. 
The legislative history of the Act underscores the congressional purposes set out in the 
Act. See S. Rep. No. 296, 91st Cong., 1st Sess. 3, 8-10, 14 (1969).

10 National Environmental Policy Act of 1969, § 101, 42 U.S.C. § 4331 (1970); see 
F. Anderson, NEPA in the Courts 1-2 (1973) (with NEPA, Congress charted new 
course for federal agencies in environmental protection); 1912 Hearings 460 (statement 
of J.G. Speth, Natural Resources Defense Council) (NEPA is the single most important 
piece of environmental legislation and is the great charter of the environmental move
ment); 118 Cong. Rec. S16,886 (daily ed. Oct. 4, 1972) (statement of Senator Henry 
Jackson) (Act is nation’s most important, long-range environmental law).

11 See 1912 Hearings 546 (statement of EPA Administrator William D. Ruckelshaus)
(Act insures administrative agency consideration of environmental values, opportunity 
for public involvement, and full public disclosure). See also Portland Cement Ass’n v. 
Ruckelshaus,---- F.2d------,---- (D.C. Cir. June 29, 1973) (Civil No. 72-1073, at 7); Cal
vert Cliffs’ Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1111-12 (D.C. Cir. 1971). 
Senator Jackson has stated, “[p]ut most simply, [the Act] requires that the decision
maker expose the reasons for his decisions to public view. Law journals, political science 
periodicals, and commentators have all acclaimed [the Act’s] ability to open the door 
to those infamous ‘smoke-filled rooms’ where, with scant regard for the public, signifi
cant decisions having major environmental impacts were often made.” Barfield, En
vironmental Report/Water Pollution Act Forces Showdown in 1913 Over Best Way to 
Protect Environment, 4 Nat’l J. 1871, 1873 (1972).

12 National Environmental Policy Act of 1969, § 201, 42 U.S.C. § 4341 (1970). This 
Report must detail environmental trends, the adequacy of available resources to solve 
environmental problems, and the condition of the major natural and non-natural en
vironmental classes of the nation. Id. The Report also must include a review of federal, 
state, and local environmental programs as well as suggestions for improving existing 
programs and legislation. Id.
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Office of the President.13 The CEQ is authorized to promulgate guide
lines for federal agencies to ensure agency compliance with the Act.14 
NEPA confers no enforcement power on either the CEQ or the Presi
dent and limits their duties to reporting to the public those factors likely 
to affect the environment.

™ Id. § 202, 42 U.S.C. § 4342 (1970).
14 Id. The specific duties of the CEQ include assisting the President in preparing the 

Environmental Quality Report, gathering information concerning the environment, re
viewing and appraising federal programs with environmental goals in mind, conducting 
investigations, preparing Guidelines, and documenting changes in the environment. Id. 
§ 204, 42 U.S.C. § 4344 (1970). Other CEQ duties are to develop and recommend to the 
President national policies to improve the environment, to transmit annually to the 
President a state-of-the-environment report, and to conduct such policy and legislative 
studies as the President directs. Id.

15 National Environmental Policy Act of 1969, § 102(2) (C), 42 U.S.C. § 4332(2) (C) 
(1970). The phrases “major Federal actions” and “significantly affecting the quality of 
the human environment” are threshold issues as to NEPA’s applicability. See, e.g., Hanly 
v. Mitchell, 460 F.2d 640 (2d Cir.), cert, denied, 409 U.S. 990 (1972); Ely v. Velde, 451 
F.2d 1130 (4th Cir. 1971); Citizens for Reid State Park v. Laird, 336 F. Supp. 783 (D. 
Me. 1972).

1(5 National Environmental Policy Act of 1969, § 102 (2) (C) (ii)-(v), 42 U.S.C. § 
4332(2) (C) (ii)-(v) (1970). Copies of the impact statement must be made available to the 
public under the Freedom of Information Act. Id. § 102(2) (C), 42 U.S.C. § 4332 (1970); 
see Freedom of Information Act, 5 U.S.C. § 552 (1970). Prior to making a statement, the 
agency is required to consult with and obtain comments and views from other agencies 
which have special expertise with respect to the environmental question. National En
vironmental Policy Act of 1969, § 102(2) (C), 42 U.S.C. § 4332(2) (C) (1970). The Act 
provides only the statutory skeleton of this commenting process, but it has been given 
definition by Executive Order 11514, the CEQ Guidelines, and judicial interpretation of 
the Act. F. Anderson, supra note 10, at 224; see Exec. Order No. 11514, 3 C.F.R. 104 
(1970), 42 U.S.C. § 4321 (1970); CEQ Guidelines, 36 Fed. Reg. 7724-29 (1971). So-called 
“draft” statements are prepared and circulated to appropriate agencies and to the public, 
and comments are received and are incorporated in the statement. A second, or final, 
statement then accompanies the proposal with which it deals through the “existing agency 
review processes.” Id.

The heart of NEPA is section 102 which requires in part that “all 
agencies of the Federal government shall . . . include in every recom
mendation or report on proposals for legislation and other major Federal 
actions significantly affecting the quality of the human environment, a 
detailed statement by the responsible official on the environmental im
pact of the proposed action.” 15 This “environmental impact statement” 
must include a report of adverse environmental effects which cannot be 
avoided, alternatives to the proposed actions, the relationship between 
short-term and long-term effects on the environment, and any irre
versible and irretrievable commitments of resources arising from the im
plementation of the proposed action.16 The Act sets out criteria for its
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construction in view of other congressional action. First, nothing with 
respect to impact statements shall “affect the specific statutory obliga
tions of any Federal agency to comply with criteria or standards of en
vironmental quality.” 17 18 Second, “the policies and goals [of the Act] 
are supplementary to those set forth in existing authorizations of Federal 

17 National Environmental Protection Act of 1969, § 104(1), 42 U.S.C. § 4334(1) 
(1970).

18 Id. § 105, 42 U.S.C. § 4335 (1970). This may be important for two reasons: first, only 
“policies and goals” are mentioned; and second, EPA was not yet in existence when the 
Act was signed so that it clearly had no “existing authorizations” at that time. See notes 
67-68 infra and accompanying text.

19 National Environmental Policy Act of 1969, § 102, 42 U.S.C. § 4332 (1970). This 
language appears in the initial portion of section 102. Thus, it applies to all the language 
following thereafter relating to the preparation of impact statements. Congressional in
tent is indicated by the statement that:

The purpose of [this] language is to make it clear that each agency of the 
Federal Government shall comply with the directives [in section 102(2)] 
. . . unless the existing law applicable to such agency’s operation expressly 
prohibits or makes full compliance . . . impossible .... Thus, it is the intent 
of the conferees that the provision ‘to the fullest extent possible’ shall not be 
used by any Federal agency as a means of avoiding compliance with the 
directives set out in section 102. Rather, the language ... is intended to as
sure that ... no agency shall utilize an excessively narrow construction of its 
existing statutory authorizations to avoid compliance.

H.R. Rep. No. 765, 91st Cong., 1st Sess. 9-10 (1969). However, since EPA had no existing 
authorization when the conferees’ statement was made, the statement's applicability to 
EPA is somewhat clouded.

20 Such groups as the Federal Water Quality Administration, the National Air Pollu
tion Control Administration, and the Bureau of Water Hygiene were transferred to 
EPA. See Reorganization Plan No. 3 of 1970, 35 Fed. Reg. 15623-26 (1970); 6 Pres. Doc. 
908 (1970).

21 Sec 1973 Task Force Report 5; 6 Pres. Doc. 908 (1970).

18 Where a conflict with a specific statutory mandate exists,
these two sections apparently indicate that NEPA’s implementation is 
to be deferred. Section 102, however, states that the Act’s reporting re
quirements are to be followed “to the fullest extent possible,” 19 which, 
in contrast, indicates that full compliance with the Act is expected.

THE ENVIRONMENTAL PROTECTION AGENCY

EPA was created in response to the increasing complexity of environ
mental problems. Its creation centralized most of the federal monitoring, 
standard-setting, and enforcement activities previously scattered through
out the Government.20 EPA’s major effort is setting and enforcing pollu
tion control standards.21 Enforcement of pollution control standards is 
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carried out through the administrative process, typically by EPA acting 
under a specific statute authorizing EPA to set and enforce standards.22

22 For example, under the Clean Air Act the Administrator may commence a civil 
action for appropriate relief, including a permanent or temporary injunction, wnenever 
any person fails to obey a compliance order or violates any requirement of an ap
plicable implementation plan. Clean Air Act, § 113, 42 U.S.C. § 1857c-8(b) (Supp. II, 
1972); see, e.g., Buckeye Power, Inc. v. EPA, 481 F.2d 162 (6th Cir. 1973); Duquesne 
Light Co. v. EPA, 481 F.2d 1 (3d Cir. 1973); International Harvester v. Ruckelshaus, 
478 F.2d 615 (D.C. Cir. 1973).

23 See Clean Air Act, § 111, 42 U.S.C. § 1857c-6(b) (1) (B) (1970).
24 See 1912 Hearings 548, 550 (statement of EPA Administrator William D. Ruckels

haus) (“The impact statement is a powerful but costly instrument in the fight against 
pollution; it must be protected and used judiciously.”).

25 See Clean Air Act, § 111, 42 U.S.C. § 1857c-6(b) (1) (B) (1970); 1973 Task Force 
Report 21-23. Current EPA reporting procedures involve three main categories:

(1) No formal public involvement, such as with the pesticide program. Only informal 
comments are received; the sole formal reporting is in the Federal Register of the reg
istration granted and the tolerance established.

(2) Formal public involvement, as with most standard-setting activities. Proposed 
actions are circulated to other agencies and to the public via the Federal Register. Com
ments are requested arid a two-step review process is followed prior to final standard 
pi omurgation.

(3) Quasi-judiciai procedures, such as cancelling registrations. Formal hearings are 
herd and interested parties are allowed to present their viewpoints. Id.

26 1912 Hearings 549 (statement of EPA Administrator William D. Ruckelshaus).

CONFLICT BETWEEN THE ACT AND EPA

Considering the policies behind their creation, a conflict between the 
Act’s reporting requirements and EPA’s role of policing the environment 
seems anomalous. With the larger goal of protecting the environment, 
NEPA basically serves as a means to publicize environmental happenings 
in terms of federal agency actions, while EPA sets and enforces en
vironmental standards. The conflict arises out of EPA’s refusal to pre
pare NEPA impact statements prior to the Agency’s carrying our of its 
specific statutory duties. EPA argues, in light of its large workload and 
deadlines under which it must function,23 that preparation of impact 
statements would introduce increased costs and delays, thus frustrating 
its programs and the congressional purposes behind them.24 The Agency 
also points out that those statutes which establish deadlines for EPA 
action also commonly include requirements for publicity which produce 
a result similar to that achieved by compliance with the Act.25 Since 
the broad policies of NEPA are in many cases implemented through 
existing EPA practices, the Agency urges that the preparation of impact 
statements would result in a redundancy frustrating the very purpose 
of the Act.26
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The first formal indication that EPA would not prepare impact state
ments for its regulatory activities came in April 1971 with the publica
tion of CEQ Guidelines.27 The Guidelines exempted from the Act’s im
pact statement requirements environmentally protective regulatory activ
ities taken by or concurred in by EPA.28 Subsequently, in March 1972, 
Administrator Ruckelshaus stated during joint hearings before the Senate 
Committees on Public Works and on Interior and Insular Affairs that 
EPA is not required to prepare impact statements for EPA’s regulatory 
activities.29 That viewpoint has been reinforced by Interim Regulations 
recently published by EPA which exclude “environmentally protective 
regulatory activities” from the impact statement process.30 Finally, the 
Task Force Report ordered by Administrator Ruckelshaus to explore 
the issue presented a detailed statement of the reasons for EPA’s non- 
compliance with NEPA.31 32

27 See CEQ Guidelines, 36 Fed. Reg. 7724-29 (1971).
28 Id. “Because of the z\ct’s legislative history, environmental protective regulatory

activities concurred in or taken by [EPA] are not deemed actions which require the 
preparation of environmental statements under section 102(2) (C) of the Act.” ld.\ see 
notes 95-98 infra and accompanying text. CEQ promulgated the Guidelines in accordance 
with broad supervisory mandates set out in sections 202 and 204 of the Act. National 
Environmental Policy Act of 1969, §§ 202, 204, 42 U.S.C. §§ 4342, 4344 (1970). It is 
generally conceded that the Guidelines lack the force of law. See generally Kalur v. 
Resor, 335 F. Supp. 1 (D.D.C. 1971). However, they are accorded a certain amount of 
deference by courts. See Portland Cement Ass’n v. Ruckelshaus,---- F.2d —, — (D.C.
Cir. June 29, 1973) (Civil No. 72-1073, at 12 n.31); Sierra Club v. Hardin, 325 F. Supp. 
99 (D. Alas. 1971).

29 1912 Hearings 547 (statement of EPA Administrator William D. Ruckelshaus).
30 38 Fed. Reg. 1696, 1697 (1973).
31 1973 Task Force Report 81-84.
32 352 F. Supp. 697 (D. Colo. 1972), rev'd,---- F.2d----- (10th Cir. Aug. 8, 1973) (Civil

No. 73-1272).

Consequently, EPA seemingly is determined to avoid the expensive 
and time-consuming requirements of NEPA. Both the courts and Con
gress, however, when confronted with the issue of the Act’s applicability 
to EPA, have skirted the ultimate question and have opted instead for a 
piecemeal, case-by-case accession to the Agency’s position.

Court Action

THE SYLLOGISM APPROACH

The most straightforward judicial approach to EPA noncompliance 
has been in Anaconda Copper Co. v. Ruckelshaus?2 Anaconda dealt with 



919

a copper smelter’s noncompliance with EPA air quality standards which 
were promulgated under the Clean Air Act.33 The district court held 
that NEPA required EPA to file an impact statement before it could 
take any further action with regard to plaintiff’s copper smelter.34 The 
court’s reasoning, based on specific language in the Act, is a very direct 
syllogism:

33/J. at 700-01; see Clean Air Act, § 110,42 U.S.C. § 1857c-5 (1970).
34 352 F. Supp. at 712-14.
35 Id. at 713.
36 However, at least one other court has called the Anaconda decision “more simplistic

than simple.” See Portland Cement Ass’n v. Ruckelshaus,---- F.2d------,---- (D.C. Cir.
June 29, 1973) (Civil No. 72-1073, at 6).

37 The Act was passed by the Senate on December 20, 1969, and by the House on
December 22, 1969. 115 Cong. Rec. 40427, 40928 (1969). The creation of EPA was not 
announced until July 9, 1970. Reorganization Plan No. 3 of 1970, 35 Fed. Reg. 15623-26 
(1970); see Portland Cement Ass’n v. Ruckelshaus,---- F.2d------,---- (D.C. Cir. June
29, 1973) (Civil No. 72-1073, at 6-7).

38 But of. Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92- 
500, § 2, 86 Stat. 816, amending Federal Water Pollution Control Act, ch. 758, 62 Stat. 
1155 (1948), codified at 33 U.S.C. § 1371(c)(1) (Supp. II, 1972). Congress created an ex
press and limited exemption from the Act’s reporting requirements for most of EPA’s 
activities under the water quality program. “Except for [certain actions] ... no action 
of the Administrator taken pursuant to this Act shall be deemed a major Federal Action 
significantly affecting the quality of the human environment within the meaning of 
[the Act].” Id. It is arguable by implication that Congress thus must have intended that 
the Act’s reporting requirements otherwise be applicable to EPA. See notes 72-75 infra 
and accompanying text.

39 Anaconda Co. v. Ruckelshaus,---- F.2d------(10th Cir. Aug. 8, 1973) (Civil No. 73-
1272).

(1) Under the Act, “all agencies of the federal government” must 
file an impact statement.

(2) “EPA is a federal agency.”
(3) Therefore, “EPA must file an impact statement.” 35

Reading the Act literally, the Anaconda decision obviously is cor
rect.36 Thus, it seems that the only escape from the Anaconda syllogism 
is to deny that EPA is a “federal agency” under the Act. This is effective
ly the position of those who argue for EPA’s exemption: since EPA 
was not yet in existence when NEPA was passed, it is therefore not a 
“Federal agency” as that term is used in the Act.37 It must be noted in 
rebuttal, however, that Congress has not created a broad exemption for 
EPA during its three years of existence.38

The Anaconda decision was overturned recently by the United States 
Court of Appeals for the Tenth Circuit,39 which based its holding on a 
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lack of jurisdiction in the lower court.40 The Tenth Circuit nevertheless 
discussed the issue of EPA noncompliance with NEPA reporting re
quirements41 and flatly rejected the contention that EPA was required 
to file an impact statement. To the court, “EPA s sole mission is to im
prove the quality of the human environment. To compel the filing of im
pact statements could only serve to frustrate the accomplishment of 
the Act’s objectives.” 42

^ld. at---- (Civil No. 73-1272, at 5). The Clean Air Act grants exclusive jurisdiction
to the circuit courts to review promulgations by the Administrator of air quality 
standards or implementation plans. Clean Air Act, § 307, 42 U.S.C. § 1857h-5 (b) (1) 
(1970). For a district court to entertain such a suit, as in Anaconda, “is to frustrate 
the administrative proceedings and to intrude on the court of appeals’ function.” Ana
conda Co. v. Ruckelshaus,---- F.2d----- ,---- (10th Cir. Aug. 8, 1973) (Civil No. 73-1272,
at 8). Additionally, the court held that jurisdiction was improper because the cause was 
not ripe for injunctive relief; the regulation proposed by EPA was not yet final and 
the administrative process had not been exhausted. Id.

41 ---- F.2d at------ (Civil No. 73-1272, at 10-12). The court acknowledged that this
discussion was dicta. Id.

42 Id. at---- (Civil No. 73-1272, at 11). The court, relying on Portland Cement, stated
that the District of Columbia Circuit had established that NEPA’s legislative history 
clearly indicated that such impact statements were not contemplated by Congress. Id.-, see 
Portland Cement Ass’n v. Ruckelshaus, — F.2d---- ,---- (D.C. Cir. June 29, 1973) (Civil
No. 72-1073, at 9-13). However, the District of Columbia Circuit had noted that “we 
have items which are entitled to some weight as indicia of legislative intent, but [which] 
cannot be taken as decisive,”---- hardly a statement indicating that the Portland Cement
court thought it was clearly establishing anything. Id. at---- (Civil No. 72-1073, at 13).
Others similarly have commented that the Act’s legislative history is ambiguous con
cerning possible exemptions from reporting requirements for environmental protective 
agencies. See F. Anderson, supra note 10, at 108-09; 1972 Hearings 465 (statement of 
J.G. Speth, Natural Resources Defense Council).

The Court of Appeals’ opinion in Anaconda, while predicated on a 
lack of jurisdiction in the lower court, nevertheless makes clear its posi
tion on the impact statement issue. Thus, should the issue of EPA com
pliance with the reporting requirements of the Act arise again in the 
Tenth Circuit, EPA likely will be exempted from filing an impact state
ment. The district court’s syllogism approach probably has been dis
carded.

CASE-BY-CASE ADJUDICATION

The majority of courts faced with the issue of an exemption from 
NEPA for environmentally protective federal agencies has considered 
the Act’s legislative history and policies and has been content to carve 
out a narrow exemption from the Act’s requirements. The first case 
dealing with the relationship of the Act to a federal agency’s decision 
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making processes was Calvert Cliffs' Coordinating Committee v. AEC.4* 
In an earlier case,* 44 AEC had contended that the Atomic Energy Act 
did not empower AEC to consider problems of water quality in the 
licensing of nuclear power plants; licensing decisions were to be made 
solely on the basis of radiation standards.45 In Calvert Cliffs', after an
alyzing NEPA’s policies and legislative history, the District of Columbia 
Circuit rejected as inconsistent with the Act’s purposes AEC’s refusal to 
investigate water quality impact independently before granting a nuclear 
power plant license.46 The Act requires a case-by-case balancing judg
ment with respect to each agency action. Economic and technical bene
fits of proposed actions must be weighed against environmental costs; 
alternatives to proposed actions also must be considered.47 The court 
held that this meant that AEC could not rely exclusively on radiation 
standards in its licensing decisions as required by the Atomic Energy 
Act, since NEPA requires an independent evaluation of water quality 
effects and a balancing of these effects with other risks and benefits in 
its decision making process.48 *

« 449 F.2d 1109 (D.C. Cir. 1971).
44 New Hampshire v. AEC, 406 F.2d 170 (1st Cir.), cert, denied, 395 U.S. 962 (1969).
45 Id. at 172-73.
46 449 F.2d at 1123. Although it would defer to water quality standards administered 

by state agencies and approved by the federal government under the Federal Water 
Pollution Control Act, AEC urged that it was under a statutory duty to consider only 
those matters within its statutory grant of power, precluding independent examination 
of other matters. Id. at 1122-25; see Federal Water Pollution Control Act, 33 U.S.C. §§ 
1251-1376 (Supp. II, 1972).

47 449 pjd at 1 122-25. The purpose of these NEPA requirements is to ensure that 
environmentally beneficial results occur through the vehicle of public presentation and 
discussion of issues critical to proposed actions. See notes 10-11 supra and accompanying 
text.

48 449 F.2d at 1128-29.
4« 335 F. Supp. 1 (D.D.C. 1971).

If the reasoning of Calvert Cliffs' is applied to EPA, it might be con
cluded that EPA, just as AEC, must consider environmental effects of 
its actions on all potentially affected media, even though a particular 
action does not violate the environmental protection standards of any 
one medium. Mandatory consideration of those environmental effects 
necessarily implies that the information be made public. The preparation 
of an impact statement as required by the Act thus serves as the ideal 
vehicle not only for making the consideration of environmental effects 
public, but also for initially compelling those considerations.

In Kalur v. Resor4^ the balancing requirements of Calvert Cliffs' were 
applied to those federal agencies designated as “environmental improve



922 EP A v. NEPA
62 Geo. L. J. 913 [1974]

ment agencies.” 50 Plaintiffs were users of a “non-navigable” river in 
Ohio and were concerned that the river was being polluted illegally 
under refuse dumping permits issued by the Army Corps of Engineers.51 
One issue decided by the Kalur court is the applicability of the Act to 
the Corps. The Corps argued that the provisions of NEPA do not apply 
to it since the Corps is an agency dedicated to guarding the environ
ment.52 Additionally, the Corps contended that this position was sup
ported by remarks made by several Senators during floor debates on the 
Act prior to passage.53 The Kalur court, relying on the statement of the 
Calvert Cliffs’ court, gave little weight to such remarks: “[i]t is, after 
all, the plain language of the statute which all the members of both 
houses of Congress must approve or disapprove. The courts should not 
allow that language to be significantly undercut.” 54

50 ZJ. at 15.
51 Id. at 4-5. The action was brought on alleged violations of the Refuse Act and NEPA. 

Id. The Refuse Act empowers the Secretary of the Army to permit the deposit of any 
material in navigable waters provided prior application to him is made. 33 U.S.C. § 407 
(1970). Executive Order 11574 established a permit program under the Act. See 3 C.F.R. § 
188 (1970), 33 U.S.C. § 407 (1970). However, the plaintiffs contended that since the 
Refuse Act does not authorize specifically the issuance of permits for dumping refuse 
in non-navigable waters, such permits were issued illegally. 335 F. Supp. at 9-10. The 
court sustained this position: “[djefendants may not go beyond their legal authority to 
issue permits that shield polluters and potential polluters where Congress has specifically 
prohibited such activity.” Id. at 12.

52 335 F. Supp. at 12.
^ld. at 13 & n.42. The Corps was referring to remarks of Senators Jackson and 

Muskie. /<£; see 115 Cong. Rec. 40417, 40418 (1969) (remarks of Senator Henry Jackson); 
id. at 40423, 40425 (remarks of Senator Edmund Muskie).

54 335 F. Supp. at 15, quoting 449 F.2d at 1127.
55 See National Environmental Policy Act of 1969, § 104, 42 U.S.C. § 4334 (1970) 

(nothing with regard to impact statements shall affect the specific statutory obligations 
of any federal agency).

56 335 F. Supp. at 13; see Federal Water Pollution Control Act, §§ 21(b),(c), 33 U.S.C. 
§ 1255 (Supp. II, 1972); 33 C.F.R. § 209.131(3) (2) (1971).

The Corps also argued under section 104 of the Act55 that it was not 
required to file an impact statement regarding the water quality effects 
of refuse discharge since those matters are given specifically to EPA by 
the amended Federal Water Pollution Control Act (FWPCA).56 The 
Kalur court, rejecting this argument, stated that the Corps had no spe
cific statutory obligations that raised a conflict as anticipated under 
NEPA’s section 104, whose primary purpose, in the court’s view, was 
to ensure that no agency may substitute procedures outlined in the Act 
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for stricter provisions specifically established by law.57 The court con
cluded, as did the lower court in Anaconda, that the Act requires all fed
eral agencies to conform to the Act’s impact statement requirements.58 
Apparently in response to the Kalur decision, Congress enacted the 
FWPCA Amendments of 19 7 2,59 specifically exempting EP A from com
pliance with NEPA’s impact statements with regard to the water quality 
program when acting under the FWPCA except where EPA issues per
mits for new polluting sources and where grants are made for the con
struction of publicly owned waste treatment works.60 It might be as
sumed that by creating only a narrow exemption from the Act, Congress 
has indicated its tacit approval of the district court’s holding in A/naconda 
that EPA enjoyed no broad exemption from NEPA’s requirements. 
However, court decisions handed down after the creation of this limited 
statutory exemption have held that EPA is completely exempt from 
NEPA’s impact statement requirement.61

57 335 F. Supp. at 14-15; see 115 Cong. Rec. 40420 (1969). The literal language of 
section 104 may be interpreted in two ways:

(1) where specific statutory authority other than the Act imposes more restrictive 
and specific procedures on an agency than does the Act, then these stricter procedures 
cannot be dropped and the Act’s less strict procedures substituted, or

(2) where the Act’s requirements with respect to other specific statutory require
ments relating to environmental protection are so burdensome that an agency may have 
great difficulty in meeting the requirements of both the Act and the other statutory 
authority, then the requirements of the Act to the extent they impede the satisfaction 
of the other statutory authority are to be dropped.

The first interpretation is discussed in Calvert Cliffs' and Kalur. In addition, the 
Calvert Cliffs'1 court noted that section 104 does not state that the Act’s procedures will 
be abandoned entirely in the presence of “more effective procedures.” 449 F.2d at 1126. 
However, section 104 can be read, as the second interpretation indicates, to permit fore
going the Act’s requirements in cases where other specific statutory duties relating to 
environmental protection otherwise would be compromised. In light of the interpretations 
of section 104 in Calvert Cliffs' and Kalur, however, EPA apparently would not be able 
to sustain an argument along these lines. An additional reason for rejecting such an 
argument by EPA is that it could undercut completely the Act’s requirements should 
EPA choose to let itself become overburdened.

58 335 F. Supp. at 15; see Anaconda Co. v. Ruckelshaus, 352 F. Supp. 697 (D. Colo.
1972), rev'd,---- F.2d------(10th Cir. Aug. 8, 1973) (Civil No. 73-1272).

59 Pub. L. No. 92-500, 86 Stat. 816, amending Federal Water Pollution Control Act, 
ch. 758, 62 Stat. 1155 (1948), codified at 33 U.S.C. 1251-1376 (Supp. II, 1972).

60See Federal Water Pollution Control Act, § 511(c)(1), 33 U.S.C. § 1371(c)(1) 
(Supp. II, 1972). The District of Columbia Circuit has interpreted this section to mean 
that the Kalur decision is moot and of no precedential value. Portland Cement Ass’n v. 
Ruckelshaus,---- F.2d------,---- (D.C. Cir. June 29, 1973) (Civil No. 72-1073, at 16-17
n.41).

61 See Buckeye Power, Inc. v. EPA, 481 F.2d 162, 173-74 (6th Cir. 1973); Duquesne 
Light Co. v. EPA, 481 F.2d 1, 9 (3d Cir. 1973).
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In Getty Oil Co. (Eastern Operations) v. RuckelsbausQ2 the Getty 
Oil Company filed suit requesting a temporary restraining order to stop 
the adoption by the Delaware Water and Air Resources Commission of 
a regulation limiting the sulphur content of fuel such as fluid petroleum 
coke. This regulation, along with others, had been approved by the Ad
ministrator of EPA and a compliance order was issued to Getty setting 
a deadline for compliance?3 In a manner similar to the court of appeals 
in Anaconda, the Third Circuit remanded the case to the lower court 
with instructions to dismiss the case for lack of jurisdiction.62 * 64 However, 
before remanding the Third Circuit said.

62 467 F.2d 349 (3d Cir. 1972), cert, denied, 409 U.S. 1125 (1973).
<*Id. at 352-355.
64 Id. at 359; see Anaconda Co. v. Ruckelshaus,---- F.2d------(10th Cir. June 29, 1973)

(Civil No. 72-1073).
65 467 F.2d at 359. The court added that Kalur v. Resor was not persuasive for the 

proposition that the EPA is bound to file impact statements. Id. at 359 n.17; see Kalur v. 
Resor, 335 F. Supp. 1 (D.D.C. 1971).

66 ---- p.2d----- (D.C. Cir. June 29, 1973) (Civil No. 72-1073).
67 Id. at---- (Civil No. 72-1073, at 3); see Clean Air Act, § 111, 42 U.S.C. § 1857c-6

(1970). The statute directs the Administrator to promulgate “standards of performance,” 
which the statute defines as standards reflecting “the degree of emission limitation achiev
able througn the application of the best system of emission reduction. . . .” Id. 1857c- 
6(a)(1), 1857c-6(b)(l)(B).

[t] o require an impact statement at the enforcement stage would 
do substantial harm to the Congressional purpose of obtaining 
expeditious compliance with primary and secondary air standards. 
. . . Furthermore, both EPA regulations and the guidelines drafted 
by the Council on Environmental Quality exempt regulatory activ
ities from the impact statement requirements.65 66

As in Anaconda, the impact statement issue in Getty was discussed in 
dicta, since the court’s holding was predicated on a lack of jurisdiction. 
Nevertheless, the court’s position is clearly that EPA will be exempt 
from the Act’s impact statement requirements should the issue properly 
arise in the Third Circuit.

PORTLAND CEMENT

The most recent case dealing directly with N ETA’s applicability to 
EPA is Portland Cement Association v. Ruckelsbaus.^ Pursuant to sec
tion 111 of the Clean Air Act, the Administrator of EPA promulgated 
stationary source standards for new or modified Portland Cement 
plants.67 The proposed standards were opposed by the Association on 
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the ground that EPA did not file an impact statement as required by 
NEP A.68 The Association again contended that EPA was required to 
file an impact statement because the Act applies to all federal agencies 
and EPA is a federal agency. The District of Columbia Circuit rejected 
this reasoning as “more simplistic than simple” and proceeded to an in- 
depth examination of legislative intent as regards the Act.69

68— F.2d at---- (Civil No. 72-1073. at 5). The Association also argued that the
proposed standards discriminated against Portland Cement plants and that the proposed 
standards’ achievability was not demonstrated adequately. See id. at---- (Civil No.
73-1073, at 21-23, 27). '

69 Id. at — (Civil No. 72-1073, at 6).
70 Id. at---- (Civil No. 72-1073, at 6-7).
71 Id. at---- (Civil No. 72-1073, at 7).
72
7-3 Id.
74 Id. at---- (CivibNo. 72-1073, at 9-11).
7^ Id. at---- (Civil No. 72-1073, at 10-11); see note 53 supra and accompanying text.

Senator Jackson mentioned the exemption in a document entitled “Major Changes in 
S.1O75 as Passed by the Senate,” which was introduced during debate over the Con
ference Report. See 115 Cong. Rec. 40417 (1969). In the document he asserted that the 
Act was “not designed to result in any change in the manner in which [environmental 
protective agencies] carry out their environmental protection authority.” Id. at 40418 
(remarks of Senator Henry Jackson).

76 115 Cong. Rec. 40423 (1969) (remarks of Senator Edmund Muskie).

The key question, according to the court, was whether “EPA is a 
‘federal agency’ within the meaning of [the Act] . . . and to what extent 
Congress intended it to be subject to the [Act’s] mandate concerning 
preparation of impact statements.” 70 The court found that a primary 
purpose of the impact statement requirement was to coordinate disparate 
environmental policies of different federal agencies.71 But EPA, the 
court pointed out, was not yet in existence when the Act was passed.72 
Even assuming that the Act was applicable to then-existing environmental 
protective agencies, congressional intent must be examined to determine 
what Congress would have done if those agencies were gathered under 
one roof, the situation that now exists with EPA.73

The court attempted to determine from legislative history con
gressional intent as regards an exemption from the Act for environmental 
protective agencies. First, the court found no express exemption in either 
the Act itself or in the House and Senate Committee Reports.74 But

X

Senators Jackson and Muskie mentioned such an exemption during debate 
over the Conference Report.75 Senator Muskie stated that “the agencies 
having authority in the environment improvement field will continue to 
operate under their legislative mandates as previously established. . . .” 76 
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Regardless of how clear the Senators’ statements may have been, their 
viewpoint was not formalized by any statement in the Conference Re
port or in the section-by-section analysis of the bill prepared by the Con
ference Committee.77

77  F.2d at (Civil No. 72-1073, at 9); see H.R. Rep. No. 765, 91st Cong., 1st 
Sess. (1969); 115 Cong. Rec. 40419-21 (1969) (section-by-section analysis). Indeed, 
Senator Allott remarked that the explanatory statements in question have “not been re
viewed, agreed upon, and signed by the other Senate conferees. Only the conference 
report itself was signed by all the Senate conferees, and therefore, only it was agreed 
upon and is binding.” Id. at 40422 (remarks of Senator Gordon Allott). This situation 
has resulted in the legislative history being called ambiguous by interested observers. See 
F. Anderson, supra note 10, at 108-09; 7972 Hearings 465 (statement of J. Speth, Natural 
Resources Defense Council); id. at 564 (statement of EPA Administrator William D. 
Ruckelshaus).

78 Pub. L. No. 92-500, 86 Stat. 816, amending Federal Water Pollution Control Act, 
ch. 758, 62 Stat. 1155 (1948), codified at 33 U.S.C. 1251-1376 (Supp. II, 1972).

79 Federal Water Pollution Control Act, § 511(c)(1), 33 U.S.C. § 1371(c)(1) (Supp. 
II, 1972). According to Senator Muskie’s view’, Congress never intended EPA to have 
any responsibilities under the Act, and thus section 511(c) (1) extends the Act’s coverage 
to EPA. See F. Anderson, supra note 10, at 109 n.256.

80 ---- F.2d at----- (Civil No. 72-1073, at 12).
81 Id. As the Supreme Court has said: “There is .... a general acquiescence in the 

doctrine that debates in Congress are not appropriate sources of information from which 
to discover the meaning of the language of a statute passed by that body.” United States 
v. Trans-Missouri Freight Ass’n, 166 U.S. 290, 318-19 (1897). See also United States v. 
Southwestern Cable Co., 392 U.S. 157, 170 (1968).

82 ---- F.2d at----- (Civil No. 72-1073, at 13).

The court then examined subsequent congressional action relating to 
possible exemptions from the Act. The FWPCA Amendments of 197278 
provided in section 511 (c) (1) that the Act’s impact statement require
ments did not apply to EPA water pollution control activities except in 
two cases: where EPA issues new source permits and where grants are 
made for the construction of publicly owned treatment works.79 The 
court in Portland Cement remarked that if the Amendments created an 
exemption for EPA for the first time, then it might be assumed that all 
parts of the Act were applicable to EPA prior to the creation of the ex
emption.80 However, the court also noted that this type of reasoning
relying on ambiguous congressional debates—is a hazardous basis for in
ferring the intent of an earlier Congress.81 Assessing its inquiry into 
congressional intent, the Portland Cement court indicated that the clues 
which are available cannot be taken as decisive.82

The court then turned to the broad policies behind the Act for possible 
resolution of the issue of an EPA exemption from NEPA’s reporting
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requirements. The policy arguments of advocates of an EPA exemption 
were pointed out by the court: the Act’s requirements are only a first 
step in environmental protection; the most vital force in protecting the 
environment is agency action arising from congressional grants of author
ity, such as the Clean Air Act and the FWPCA; the preparation of im
pact statements may result in delays in EPA programs harming rather 
than protecting the environment; additionally, opponents of environ
mental protection could use the impact statement requirement as a tactic 
of litigation and delay.83

83 Id. at---- (Civil No. 72-1073, at 14-15). In a list of cases compiled by Neil Orloff of
the Office of Federal Activities, 23 cases have been brought against EPA regulatory 
programs in which EPA noncompliance with the Act’s reporting requirements has been 
raised as an issue. Memorandum from Neil Orloff to Elsie Reid, Maryland National 
Relations Office, Mar. 20, 1973, on file at Georgetown Law Journal.

84 118 Cong. Rec. S16887 (daily ed. Oct. 4, 1972) (Senator Henry Jackson quoting 
Conservation Report, National Wildlife Foundation, Sep. 22, 1972). The Report argued:

[Why should] environmental control programs ... be exempt from the 
constraints of environmental laws? Do we exempt civil rights programs from 
anti-discrimination requirements? Are labor programs exempted from mini
mum wage and child labor laws? Are law enforcement officers free to 
disobey criminal laws?

In short, the question is, ‘Who shall police the police?’
Zd.

85 ---- F.2d at----- (Civil No. 72-1073, at 15).
86 Id.

On the other hand, Senator Jackson has indicated the arguments of 
those who oppose an EPA exemption. In speaking against insulating 
EPA from the public through a FWPCA exemption, he stated that “[i]t 
cannot be assumed that EPA will always be the good guy.” 84 The Port
land Cement court likewise pointed out that the Act’s impact statement 
requirements would insure that EPA remains responsive to environmental 
interests and not to those interests EPA is charged with regulating. 
Furthermore, EPA compliance with the Act would assure that impact 
on all media is considered; air standards would not be promulgated 
without considering the possible adverse effects on water quality.85 
Finally, the court noted another advantage of EPA compliance: the 
Act’s impact statement requirements allow for input from other federal 
agencies and simultaneously open the decision making process to scrutiny 
by the public.86

The court concluded its discussion of the EPA exemption question by 
saying that the complex issues raised do not have to be decided since 
the instant case turned on a narrow exemption from the Act’s reporting 
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requirements based on section 111 of the Clean Air Act.87 The court 
held that “section 111 of the Clean Air Act, properly construed, requires 
the functional equivalent of [an] . . . impact statement.” 88 The court 
stated that although the Clean Air Act does not import the complete 
advantages of full compliance with NEPA into EPA’s decision making 
process, a workable balance has been struck.89 The holding explicitly 
was limited to an exemption only for EPA determinations under section 
111 of the Clean Air Act; any broader exemption clearly was ruled out.90

87 Id. at---- (Civil No. 72-1073, at 16); see Clean Air Act, § 111, 42 U.S.C. § 1857c-6
(1970).

88 ---- p 2d at------(Civil No. 72-1073, at 16). Section 111 of the Clean Air Act requires
a “standard of performance” which reflects “the best system of emission reduction.” 
Clean Air Act, § 111, 42 U.S.C. § 1857c-6(a)(1) (1970). The Administrator is required 
to account for adverse environmental effects of a proposed standard as well as economic 
costs needed to achieve the standard. Also, the Administrator must state his reasons, for 
and against, which were taken into account in determining the standard. See — F.2d at 
---- (Civil No. 72-1073, at 18).

89 ---- F.2d at----- (Civil No. 72-1073, at 19).
99 Id. at — (Civil No. 72-1073, at 20).
91 1972 Hearings 1-5 (statement of Senator Howard Baker); see note 6 supra.

To date, Portland Cement represents the most detailed judicial analysis 
of the applicability of the Act’s reporting requirements to EPA. Al
though rejecting as “simplistic” the approach of the lower court in Ana
conda requiring full EPA compliance, the Portland Cement court cre
ated only a narrow exception for EPA. Consequently no complete 
judicial resolution as to EPA’s compliance with the Act’s reporting re
quirements has emerged.

Congressional Action

As the court’s discussion in Portland Cement made clear, NEPA’s leg
islative history is uncertain as to whether an exemption should exist for 
environmental protective agencies. Faced with the conflict over NEPA’s 
applicability to EPA, congressional reaction has been tentative and has 
not provided a definitive solution to the problem.

1972 HEARINGS

In March 1972 the Senate Committees on Public Works and on In
terior and insular Affairs held joint hearings to study the operation of 
NEPA.91 J. G. Speth, a spokesman for the Natural Resources Defense 
Council, posited that all federal agencies, including those dealing with 
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the protection of the environment, must file impact statements.92 Speth 
noted that CEQ Guidelines had been published exempting EPA from 
NEPA’s impact statement requirements and that the CEQ position was 
taken largely because of the Act’s legislative history.93 However, the 
CEQ position was faulty, Speth argued, for three reasons: 1) the legisla
tive history is ambiguous because nowhere is it explicitly stated that en
vironmentally protective agencies do not have to prepare impact state
ments;94 2) the legislative history as regards a possible EPA exemption 
is inconclusive legally—only Senators Muskie and Jackson mentioned a 
possible exemption from the Act and their position was not taken by 
anyone else;95 and 3) legislative history cannot radically affect the inter
pretation of a statute if the language of that statute is clear—particularly 
so where, as here, the legislative history is both ambiguous and nonauthor- 
itative.96

921912 Hearings 460-61, 463 (statement of J.G. Speth, Natural Resources Defense 
Council).

93 Id. at 464.
94See 115 Cong. Rec. 40417-18 (1969) (remarks of Senator Henry Jackson); id. at 

40423 (remarks of Senator Edmund Muskie); note 53 supra and accompanying text.
95 1912 Hearings 464-65 (statement of J.G. Speth, Natural Resources Defense Council).
99 Id.
97 335 F. Supp. 1 (D.D.C. 1971); see notes 49-61 supra and accompanying text.
98 1912 Hearings 465-67 (statement of J.G. Speth, Natural Resources Defense Council). 

Speth’s argument apparently did not convince Congress, as Kalur was overruled by the 
Federal Water Pollution Control Act Amendments of 1972. See Federal Water Pollution 
Control Act, § 511(c)(1), 33 U.S.C. § 1371(c)(1) (Supp. II, 1972).

99 1912 Hearings 466 (statement of J.G. Speth, National Resources Defense Council).
199 Id.
101/d.; see National Environmental Policy Act of 1969, § 101(b), 42 U.S.C. § 4331 (b) 

(1970).

Additionally, Speth argued that Congress neither should take action 
to overturn Kalur v. Res or'7 nor to provide an exemption from the Act’s 
requirements for EPA.98 In support of his argument that Congress not 
amend the Act, Speth acknowledged that industry might try to use 
NEPA as a delaying tactic, but that courts probably would look un
favorably on such actions.99 Also, since impact statements must be pre
pared only for major federal activities significantly affecting the en
vironment, the number of impact statements likely would be kept man
ageable.100 Finally, Speth urged that requiring full Agency compliance 
with the Act would fulfill the national policy expressed in the Act to 
use all practicable means “to improve and coordinate Federal plans, 
functions, programs, and resources.” 101
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William D. Ruckelshaus, then Administrator of EPA, argued that 
EPA’s regulatory activities were exempt from NEPA’s impact statement 
requirements. Ruckelshaus took this position primarily on the basis of 
the CEQ Guidelines and the Act’s legislative history?02 Since the CEQ 
Guidelines themselves were based on the Act’s legislative history,* 103 
the foundation for EPA’s position is reduced to the legislative history of 
the Act. But NEPA’s legislative history is at best ambiguous; Ruckelshaus 
himself acknowledged that the colloquy between Senators Muskie and 
Jackson104 formed “a shaky basis for an exemption.” 105

102/P72 Hearings 546, 547, 550, 564 (statement of EPA Administrator William D. 
Ruckelshaus).

103 See note 93 supra and accompanying text.
104 See notes 75-77 supra and accompanying text.
1051972 Hearings 564 (statement of EPA Administrator William D. Ruckelshaus); 

see id. (remarks of Senator Howard Baker).
106 Id. at 548 (statement of EPA Administrator William D. Ruckelshaus). In the pesti

cides program alone in fiscal 1971 EPA processed nearly 4,500 applications for new 
pesticides registrations, 10,650 amendments to existing regulations, and 8,500 renewals of 
registration. Id. Under the Refuse Act permit program EPA estimates that it will be 
called upon to make recommendations to the Corps of Engineers in connection with 
about 20,000 pending applications. Id.-, see 33 U.S.C. § 1342 (Supp. II, 1972). The EPA 
is now averaging over half a man-year for each impact statement that it prepares for 
waste water treatment plants. 1972 Hearings 548.

107 1972 Hearings 549.
108 Id.-, see note 25 supra and accompanying text. As summed up by Ruckelshaus,

Even though these procedures and the benefits they produce are not the 
equivalent of the impact statement process under NEPA, I think that these 
procedures are fully in the spirit of NEPA. I believe that it would be re
dundant to require full application of the impact statement requirement 
. . . . [T]o require impact statements on these regulatory actions would 
result in such delays that ... a great handicap [would result] . . . . [T]he 
very purpose for which NEPA was enacted would be frustrated.

1972 Hearings 549.

However, Ruckelshaus also asserted three practical reasons for not 
forcing EPA to produce impact statements. First, compliance would 
place an enormous burden on EPA. Ruckelshaus stated that there is al
ready an immense volume of work facing EPA and that requiring im
pact statements would involve writing thousands of such statements even 
if applied to only a fraction of EPA’s total workload.106 Second is the 
time factor; quite simply, writing impact statements takes time and thus 
would delay even longer EPA actions aimed at protecting the environ
ment.107 Finally, an impact statement requirement would result in some 
redundancy, as existing EPA procedures provide for a certain amount of 
publicity and allow for comment by interested persons.108



931

FEDERAL WATER POLLUTION CONTROL ACT AMENDMENTS OF 1972

The 1972 Hearings generated the passage of the Federal Water Pollu
tion Control Act Amendments of 1972 (FWPCA), which specifically 
exempted EPA from preparing impact statements for certain programs.109 
This congressional action may be viewed as a limitation of the Act’s 
requirements on EPA or as a widening of EPA’s duties under the Act 
by implying that EPA now definitely must prepare impact statements 
except in the areas where it has been exempted. The more likely impli
cation, however, is that Congress has chosen a “go slow, program-by- 
program approach” to providing exemptions for EPA under the Act.110 
This approach, taking form in further amendments to existing pollution 
control laws, could result in delays which would allow time for judicial 
determination of the issue. However, since no court yet has decided the 
issue directly, despite having had ample opportunity for resolving the 
issue, a judicial resolution seems unlikely.111

109 See Federal Water Pollution Control Act Amendments of 1972, Pub. L. No. 92-500 
§ 2, 86 Stat. 893, amending Federal Water Pollution Control Act, ch. 758, 62 Stat. 1155 
(1948), codified at 33 U.S.C. § 1371(c)(1) (Supp. II, 1972).

110 F. Anderson, supra note 10, at 109.
111 Two circuit court decisions dealing with whether EPA must file impact statements 

have come down since the new amendments went into effect and have exempted EPA 
from the NEPA impact statement requirement. See Buckeye Power, Inc. v. EPA, 481 
F.2d 162 (6th Cir. 1973); Duquesne Light Co. v. EPA, 481 F.2d 1 (3d Cir. 1973); note 61 
supra and accompanying text.

112 479 F.2d 842 (D.C. Cir.) (en banc), cert, denied, 411 U.S. 917 (1973).
113 Id. at 846; see Mineral Leasing Act of 1920, § 28, 30 U.S.C. § 185 (1970). “Rights- 

of-way through the public lands . . . may be granted by the Secretary of the Interior 
for pipeline purposes ... to the extent of the ground occupied by the said pipeline and 
twenty-five feet on each side of the same.” Id. A minimum work area of 55 feet on one 
side of the pipeline is necessary along the entire length of any trans-Alaska pipeline. 
479 F.2d at 852.

TRANS-ALASKA PIPELINE

Recent congressional action in a related situation supports the proposi
tion that a program-by-program approach has been taken with respect 
to EPA compliance with NEPA’s reporting requirements. In Wilderness 
Society v. Morton112 environmental groups and commercial fishermen 
sought to enjoin the Secretary of the Interior from granting rights-of- 
way and special land use permits necessary for construction of a trans
Alaska oil pipeline across public lands. At issue was whether the grant
ing of the rights-of-way and the permits would violate a width limitation 
of the Mineral Leasing Act of 1920113 and whether the Department of 
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the Interior had complied with NEPA’s impact statement requirements 
by issuing a six-volume statement which failed to consider two alterna
tive plans.114 The District of Columbia Circuit enjoined the Secretary 
from issuing permits by basing its decision on a literal reading of section 
28 of the Mineral Leasing Act of 1920.115 The court refused to decide 
the impact statement issue, largely because congressional action was re
quired to construct the pipeline, thus rendering the impact issue moot; in 
addition, future developments could moot the impact statement issue.116

114 479 F.2d at 846-47. Section 102 (2) (C) (iii) of NEPA requires that an impact state
ment include “alternatives to the proposed action.” 42 U.S.C. § 4332(2) (C) (iii) (1970). 
Section 102(2) (D) requires that an agency shall “study, develop, and describe appropriate 
alternatives to recommended courses of action. . . .” Id. § 4332(2) (D). The appellant 
environmental groups contended that the Secretary had failed to consider a trans
Canada pipeline which they contended will be built if North Slope gas resources are 
developed, and that the alternate route was not “developed” adequately in that the 
Secretary maintained a passive approach to a Canadian route. 479 F.2d at 887-89.

115 479 F.2d at 847; see Mineral Leasing Act of 1920, § 28, 30 U.S.C. § 185 (1970). The 
court concluded that the legislative history indicated that Congress intended all con
struction work to take place within 25 feet of either side of the pipe itself. 479 F.2d at 
847. All parties agreed that the proposed pipeline would require the use of more land 
than the statute literally allowed. Id. The court concluded that only Congress could 
approve the use of more public land, stating that “(t]he power over the public land . . . 
entrusted to Congress is without limitations,” and it is not for the courts to say how 
Congress should act. Id. at 891.

ltG 479 F.2d at 891. Additionally, a decision on the impact statement issue was with
held because previous court action had failed to resolve certain factual disputes. The 
court wished to proceed on such an important issue only on the basis of an adequate and 
full-bodied record. Id. at 890.

117 S. 1081, 93d Cong., 1st Sess. (1973); H.R. 9130, 93d Cong., 1st Sess. (1973); see 
S. Rep. No. 207, 93d Cong., 1st Sess. (1973); H.R. Rep. No. 414, 93d Cong., 1st Sess. (1973).

118See H.R. Rep. No. 414, 93d Cong., 1st Sess. 21 (1973) (statement of Secretary Mor
ton). Secretary Morton indicated the administration would support a bill which “in- 
cludetd] the setting aside of judicial review because of the importance of the trans
Alaska pipeline to the Nation. . . .” Id.

Reaction to the decision in Wilderness Society v. Morton was swift. 
Within one month, the Senate Committee on the Interior and the House 
Committee on Interior and Insular Affairs commenced hearings on bills 
which proposed to amend the Mineral Leasing Act of 1920.117 118 On June 
15, 1973, Secretary of the Interior Morton announced the Nixon ad
ministration’s support for legislation to permit the pipeline construc
tion.1 ls

Shortly thereafter, both houses of Congress passed a bill authorizing 
construction of the pipeline by amending the Mineral Leasing Act of 
1920 and by providing an exemption in this case for the Department of 
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the Interior from NEPA’s impact statement requirements.119 President 
Nixon signed the legislation into law on November 16, 1973, amidst 
public concern over the energy crisis.120

119 Pub. L. No. 93-153, 93d Cong., 1st Sess. (1973).
120 6 Pres. Doc. 1341 (1973).
121 Hearings on S. 1104 Before the Subcomm. on the Environment of the Senate Comm, 

on Commerce, 93d Cong., 1st Sess., scr. 93-19 (1973); see S. 1104, 93d Cong., 1st Sess. 
(1973).

122 197 3 Hearings, supra note 121, at 1 (opening statement of Senator Hart).
123 S. 1104,93d Cong., 1st Sess. 201(a)(1), 201(b)(1) (1973).
124 In fact, in the recent enactment of the Environmental and Consumer Protection 

Appropriation Act, Congress was careful not to change accidentally the state of the 
law. See Pub. L. No. 73-135, 87 Stat. 468 (1973). The appropriation of $5 million for 
EPA preparation of NEPA impact statements “except where prohibited by law” would 
seem to imply the necessity of EPA compliance except where prohibited by law. How
ever, the colloquy on the Senate floor, again with Senator Muskie playing a key role, 
emphatically indicated that the bill was not intended to alter existing law. See 119 Cong. 
Rec. S18,976-78 (dailv cd. Oct. 10, 1973) (remarks of Senators Edmund Muskie, Gale 
McGee, Howard Baker, and Hiram Fong). Existing law was explained as providing an 

Thus, the proposition that Congress has adopted a prograni-by-pro- 
gram approach to exemptions from NEPA’s impact statement require
ments is supported by congressional action in the pipeline case. While 
exempting here the Department of Interior, not EPA, Congress seems 
satisfied to provide specific exemptions when prompted by overriding 
concerns.

ENVIRONMENTAL PROTECTION ACT OF 1973

Other recent congressional action indicates that Congress is consider
ing new legislation to make federal agencies more responsive to environ
mental considerations. In April 1973 the Senate Subcommittee on the 
Environment of the Committee on Commerce held hearings on S. 1104, 
the Environmental Protection Act of 1973.121 The bill represents an at
tempt to enlarge the rights of individuals to sue the Government for 
failure to comply with environmental laws.122 Section 201, for example, 
allows an individual to maintain a suit to review an action of a federal 
agency if such action allegedly constitutes a degradation of environmental 
quality; degradation is defined to include agency actions taken pursuant 
to a federal statute which fail to comply with substantive or procedural 
requirements for the protection of environmental quality.123 EPA action 
taken without filing impact statements under the Act apparently would 
fit within section 201.

As regards EPA actions under NEP A, however, nothing has been 
changed yet by Congress.124 Absent specific congressional exemption 
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from the Act’s impact statement requirements, the courts will provide 
interim answers to the question of the Act’s applicability to EPA.125

exemption for EPA. Id. at S19.977 (remarks of Senator Edmund Muskie). The thin 
precedential value found here, however, was pointed out by Senator Fong, who noted 
that “EPA is not required to do anything more or less than required by [then] existing 
law.” Id. (remarks of Senator Hiram Fong).

125 The issue thus far has been what EPA is required to do under the Act. The ques
tion of what EPA actually intends to do until the issue is settled, however, is another 
matter. EPA contends it has three courses of action available:

(1) seek a judicial determination that the Act is inapplicable to EPA and continue 
not to prepare impact statements for those programs not under litigation;

(2) seek a legislative exemption from the Act, while pursuing litigation in the interim; 
or

(3) comply with the full requirements of the Act and prepare impact statements as 
necessary. 1973 Task Force Report 77-81.

EPA has opted for the first course of action, continuing to maintain that the Act does 
not applv to its regulatory programs. Id. at 81.

Conclusion

Obviously, the question of NEPA’s applicability to EPA still remains 
open. The judiciary has divided: the courts in Calvert Cliffs’, Kalur, and 
the lower court in Anaconda require federal agency compliance with 
the Act’s impact statement requirements and apparently would extend 
this compliance to EPA without unambiguous congressional declarations 
to the contrary; the courts in Getty Oil, Portland Cement, and the court 
of appeals in Anaconda would not require EPA compliance because com
pliance allegedly would result in delays, increased costs, and redundancy. 
No court yet has held directly that the Act is not applicable to EPA; 
all protestations to this effect have been in dicta.

Congressional action, both before and after passage of the Act, also 
has been inconsistent. NEPA legislative history gives at best ambiguous 
support for an EPA exemption from the Act’s impact statement require
ments. The FWPCA Amendments of 1972 provide a specific, limited ex
emption for EPA from the Act, but observers have stated that the amend
ments actually may extend coverage of the Act to EPA where arguably 
none existed before. The amendments plus such congressional action as 
suspending impact statement requirements in the trans-Alaska pipeline 
case and passing an appropriations bill for EPA’s preparation of impact 
statements lend support for the position that Congress intends the issue 
of an EPA exemption from the Act to proceed on a program-by-program 
basis.
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Realistically, the courts should not provide an exemption for EPA 
from the Act’s impact statement requirements. NEPA’s language is 
clear that no exemptions exist for any agency and NEPA’s legislative 
history will not support such exemptions.

The final solution to the issue of an EPA exemption from the Act’s 
impact statement requirements lies with Congress. The preferable course 
of action is to amend the Act so that EPA specifically is required to 
comply with the Act. In response to EPA complaints that the prepara
tion of impact statements is too costly, time-consuming, and redundant, 
the proposed amendment to the Act might allow for the grouping of a 
number of “major Federal actions” under the ambit of a single impact 
statement, where such grouping is practical. This could be done in almost 
any manner so long as the national environmental policies expressed in 
the Act are satisfied and the environmental protection capability of EPA 
is not compromised. Such congressional action is necessary if this fight 
between friends is to be settled once and for all and the business of pro
tecting the environment is to be carried on effectively.

Wayne D. Porter





THE FEDERAL SEAL OF APPROVAL: 
GOVERNMENT LIABILITY FOR 

NEGLIGENT INSPECTION
The federal government presently is engaged in testing, inspection, 

and certification activities of enormous and increasing scope. Among the 
goods affected by these activities are food, housing, and aircraft. Inevit
ably, some of these tests or inspections are performed negligently and a 
dangerous product is allowed to reach the market. The Government 
may have some responsibility for compensating a person injured by a 
dangerous product which has evaded the net of government inspection. 
The Federal Tort Claims Act, at least in theory, provides an appropri
ate legal basis for seeking adjudicatory redress from the Government 
for these injuries.

Yet, in spite of the great number of government inspections author
ized by statute or performed in accordance with common law duties, 
relatively few cases alleging government negligence in these undertak
ings have been brought and even fewer plaintiffs have succeeded in re
covering on this theory. Recently, however, plaintiffs successfully estab
lished in Griffin v. United States1 government liability for a negligent 
drug inspection. This Note will explore the possibility of recovering for 
negligent inspections under the Federal Tort Claims Act and will examine 
whether the Griffin rationale is applicable in other inspection situations. 
Amendments to the existing statutory inspection schemes are suggested 
to facilitate recovery in appropriate cases.

1 351 F. Supp. 10, 34 (E.D. Pa. 1972), modified, 353 F. Supp. 324 (E.D. Pa. 1973).
2 The conventional course for an injured person is to seek compensation for this type 

of injury from the manufacturer or seller of the product. See generally 1 R. Hursh, 
American Law of Products Liability §§ 2:16-2:27 (1961).

3 60 Stat. 842 (1946) (codified in scattered sections of 28 U.S.C.).
4 Government liability in certain inspection cases also may be based on contract theory

Recovery Under the Federal Tort Claims Act

A person injured by a product which has been tested or inspected and 
then certified as safe by the Government should consider seeking com
pensation directly from the Government.2 This compensation can result 
from settlement of an administrative claim or from an award in a judicial 
proceeding. Both of these approaches are sanctioned by the Federal Tort 
Claims Act (FTCA)3 which effects a limited waiver of the govern
ment’s sovereign immunity for cases based on a tort theory.4

[ 937 ]
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Administrative claims under the FTCA may be settled by the Govern
ment regardless of the amount sought.* 5 If settlement attempts fail, the 
denial of the claim provides the statutory prerequisite to judicial action 
under the Act.6 Section 1346(b) of title 28 of the United States Code, 
which sets forth the basic requirements for a suit under the FTCA,7 
gives the federal district courts exclusive jurisdiction over

under the Tucker Act. See 24 Stat. 505 (1887) (codified in scattered sections of 28 
U.S.C.). However, since neither contracts implied-in-law nor equitable considerations 
can supply the needed privity of contract for the Act, the plaintiff is required to base 
his contract action on an express or an implied-in-fact contract which is hard to prove 
in these cases. See 28 U.S.C. § 1346(a) (2) (1970); Note, New Drug Amendments of 1962: 
How Much Regulation?, 18 Rutgers L. Rev. 101, 150-53 (1963).

5 28 U.S.C. §§ 2672, 2675 (1970). In addition to administrative settlement under the 
FTCA, a number of statutes authorize payment of small claims against the United States 
without adjudication. See, e.g., 22 U.S.C. § 2509 (1970) (claims arising out of Peace 
Corps activity); 31 id. § 224(b) (claims for certain damages caused by FBI activity); 42 
id. § 2207 (claims arising out of Atomic Energy Commission activity). See generally L. 
Jayson, Handling Federal Tort Claims 4-18 (1972); D. Schwartz & S. Jacoby, 
Litigation with the Federal Government 13.119-13.120 (1970). In an inspection case, 
a plaintiff who can make a claim under one of these narrowly-drawn statutes is relieved 
of proving any wrongful act or negligence. Recovery under these acts, however, usually 
is limited to a stated maximum. See 22 U.S.C. § 2509 (1970) (Peace Corps: $10,000); 31 
id. § 2246 (FBI: $500); 42 id. § 2207 (AEC: $5000).

6 See 28 U.S.C. § 2675 (1970).
7 Id. § 1346(b). Other parts of the FTCA are scattered through title 28. See id. § 

1402(b) (venue); id. § 1504 (appeal to Court of Claims); id. § 2110 (time for appeal); id. 
§ 2401 (statute of limitations); id. § 2411(b) (interest); id. § 2412 (costs); id. §§ 2671-80 
(tort claims procedure).

»Id. § 1346(b).

civil actions on claims against the United States, for money dam
ages, . . . for injury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of any em
ployee of the Government while acting within the scope of his 
office or employment, under circumstances where the United 
States, if a private person, would be liable to the claimant in ac
cordance with the law of the place where the act or omission oc
curred.8

While the Act appears to be a broad waiver of sovereign immunity, 
restrictions, both in the wording of the statute and by judicial gloss, 
make recovery difficult.

NEGLIGENT ACT OR OMISSION

To state an actionable negligence claim in an inspection case brought 
under section 1346(b) a plaintiff injured by a product must establish 



939

(1) that the Government had a duty to inspect the type of product 
causing the injury, (2) that this duty ran to the plaintiff, (3) that the 
Government breached the duty by failing to inspect the product or by 
failing to adhere to the proper standard in the inspection, and (4) that 
this breach was the proximate cause of the plaintiff’s injury.9

9 These arc the basic elements of any action based on negligence. See W. Prosser, 
Handbook of the Law of Torts § 30 (4th ed. 1971); Restatement (Second) of Torts 
§ 281 (1965).

10 See 2 L. Jayson, supra note 5, § 249.04[ 10],
11 144 F. Supp. 635 (S.D.N.Y. 1956), aff’d, 242 F.2d 236 (2d Cir. 1957) (per curiam).
12/T at 636.
13 See 2 L. Jayson, supra note 5, § 249.04110]; 1 R. Hursh, supra note 2, 2:16-2:20.
14 304 F. Supp. 1020 (F.D. Va. 1969).
15 Id. at 1021.
16/T at 1022.
17 Id. at 1024. The court found the duty to inspect rolling stock fell on the receiving 

carrier when the delivering carrier makes delivery without inspection. Id. at 1023.
18 See 2 L. Jayson, supra note 5, § 249.04110].
19 See Restatement (Second) of Torts § 324A (1965).
20 See Robertson v. United States, 382 F.2d 714 (9th Cir. 1967) (dictum) (government 

safety inspectors on construction site; held, doctrine applicable but all elements of neg
ligence not present). The doctrine has gained wider acceptance in a number of other 

The duty to inspect a particular product may arise in three ways. 
First, inspection may be required by a statute or regulation which im
poses a duty to protect the consumer from harm.10 In Anglo-American 
& Overseas Corp. v. United States11 the court held that the Federal Food, 
Drug, and Cosmetic Act imposed a duty of inspection on the Food and 
Drug Administration which ran to the ultimate consumer of inspected 
goods although not to an intermediate dealer.12 Where no statutory duty 
exists, the government duty to inspect also may arise from common law 
principles.13 For example, in Whitlock v. United States1"1 the plaintiff 
was injured on a government installation by a runaway boxcar with de
fective brakes.15 16 Even though the applicable safety regulations did not 
require inspection of the braking system,10 the court held that the Gov
ernment had a common law duty to inspect the car carefully before ac
cepting control over it and taking it onto the installation.17 Finally, the 
government duty to inspect may arise from a voluntarily assumed course 
of conduct.18 According to recognized tort principles, when a person 
undertakes to render services which are necessary for the protection of 
others, the person rendering these services may be liable for failure to 
exercise reasonable care in the performance of this undertaking.19 20 This 
“good Samaritan rule” has been recognized as applicable to the Govern
ment where it gratuitously renders safety inspection services.29
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Once the duty to inspect is established, the claimant, to prove that the 
Government breached the duty, must show that the inspection was not 
performed or was performed improperly.21 If the duty to inspect arises 
under a statute or regulation, the Government, by strict adherence to the 
standards set out therein, may establish the statutory defense of “due 
care.” The FTCA provides that the Government is not liable for injuries 
caused by an unsafe inspected product where the inspector faithfullv 
follows the prescribed standards, even when the standards are inadequate 
to insure the safety of the product.22 23 Conversely, where the Govern
ment employee violates the clear mandate of a statute or regulation, this 
conduct may establish negligence per se2:! or at least serve as evidence of 
negligence24 according to the state law rule for proof of negligence.25 26

areas involving gratuitously rendered services. See Indian Towing Co. v. United States, 
350 U.S. 61 (1955) (failure of lighthouse to warn ships); Drover v. United States, 349 
F. Supp. 296 (N.D. Ohio 1972) (negligence of air traffic controller). But see National 
Mfg. Co. v. United States, 210 F.2d 263 (8th Cir.), cert, denied, 347 U.S. 967 (1954) 
(negligent flood reports; Government not liable because uniquely governmental activ
ity); Bartie v. United States, 216 F. Supp. 10 (W.D. La. 1963), aff'd, 326 F.2d 754 (5th 
Cir.) (per curiam), cert, denied, 379 U.S. 352 (1964) (negligent hurricane warnings; 
Government not liable since activity fell within discretionary function exception).

21 The FTCA requires either an “act or omission.” 28 U.S.C. § 1346(b) (1970).
22 Id. § 2680(a).
23 See Griffin v. United States, 351 F. Supp. 10, 34 (E.D. Pa. 1972), modified, 353 F. 

Supp. 324 (E.D. Pa. 1973) (failure of government employee to comply with regulations 
for testing the safety of polio vaccines constitutes negligence per se under Pennsylvania 
Law); 2 L. Jayson, supra note 5, § 214.0214].

24 See Woods v. United States, 228 F.2d 734 (10th Cir. 1955) (failure of government 
employee to comply with state motor vehicle law only evidence of negligence under 
Oklahoma law); 2 L. Jayson, supra note 5, § 214.021 3].

25 See 28 U.S.C. § 1346(b) (state law on proof of negligence applies); 1 L. Jayson, 
supra note 5, § 138. Even where the violation of a statute is shown, the Government may 
argue that the claimant is not a member of the class of persons to be protected by the 
statute. See Anglo-American & Overseas Corp. v. United States, 144 F. Supp. 635 
(S.D.N.Y. 1956), aff'd, 242 F.2d 236 (2d Cir. 1957) (per curiam) (Federal Food, Drug, 
and Cosmetic Act for protection of consumers, not wholesalers).

26 See 49 U.S.C. § 1423 (c) (1970) (certification of aircraft).
27 See 21 id. § 357 (batch inspection of antibiotics).

The element of proximate cause probably will prove the most trouble
some in establishing a case of negligent government inspection. The 
amount of government involvement with the product varies greatly with 
the type of inspection. The most direct form of inspection occurs when 
the Government inspects each individual item of a certain type before it 
is certified for use.2G Where homogeneous units of the item are produced, 
the inspection may be performed on samples taken from each batch.27 
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In addition to these two types of direct inspection, the Government also 
conducts periodic inspections on certain types of goods and installa
tions,28 and random inspections at which representative samples are taken 
for examination.29 Finally, some products must receive prototype ap
proval before they are permitted to enter the market place.30

28 See id. § 260(h) (biannual inspection of drug manufacturing plants).
29 See id. § 381 (random inspection of imported foods, drugs, and cosmetics).
30Sec 49 id. § 1423 (a) (b) (approval of new aircraft designs).
31 After a government inspection, the product may pass through the control of num

erous parties, such as the manufacturer, shipper, wholesaler, and retailer. As this chain 
expands in length and time, the possibilities for an intervening cause may preclude the 
plaintiff from successfully establishing proximate cause. See generally AV. Prosser, supra 
note 9, § 44.

32 This doctrine allows the trier of fact to infer the defendant's negligence when (1) 
the defendant had exclusive control of the instrumentality causing the damage, (2) the 
accident ordinarily would not have occurred without negligence by the defendant, and 
(3) the plaintiff was free from contributory negligence. See 1 L. Jayson, supra note 5, 
§ 214.02|2]; AV. Prosser, supra note 9, § 39, at 214; Restatement (Second) of Torts 
§ 328D (1965). Res ipsa loquitur has been applied in numerous non-inspection cases under 
the FTCA. See, e.g., United States v. Johnson, 288 F.2d 40 (5th Cir. 1961); United States 
v. Hall, 195 I'.2d 64 (1st Cir. 1952); Kopa v. United States, 236 F. Supp. 189 (D. Hawaii 
1964) (by implication). In many inspection cases, however, the exclusive control clement 
apparently might preclude application of the doctrine. The Government, when partici
pating in an extensive inspection program, however, may be considered a joint tort-feasor 
with the manufacturer. In this situation under the law of some states, res ipsa would re
quire the Government to show its non-ncgligencc. See Ybarra v. Spangard, 25 Cal. 2d 
486, 154 P.2d 687 (1944) (en banc).

In general, the likelihood of demonstrating successfully that govern
ment inspection activity was the proximate cause of an injury will de
crease as the government involvement becomes more remote in time and 
less direct.31 Thus, where the injury results from the use of the actual 
product inspected, proximate cause might be readily demonstrated. But 
where the injury results from a product from a plant that had been in
spected many months earlier, it may be impossible to demonstrate proxi
mate cause.

Even in the most direct type of inspection, the facts needed to estab
lish negligence may be unavailable to the injured consumer as a practical 
matter. When this situation arises, the plaintiff must attempt to prove 
his case circumstantially by reliance on the traditional tort doctrine of 
res ipsa loquitur,32

WRONGFUL ACT OR OMISSION

The problems associated with proving negligence might be avoided 
if the plaintiff can base his action on a theory of “wrongful” conduct 
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as provided by the FTCA. Section 1346(b) refers to acts or omissions 
which are “negligent or wrongful.” 33 The proper construction of the 
word “wrongful” has received much attention from the courts34 and 
commentators.35 * Legislative history of the FTCA indicates that the term 
was added to allow recovery for conduct which was “wrongful but not 
necessarily negligent.” 3G This distinction has led to speculation that 
actions based on a theory of liability without fault could be maintained 
under the FTCA.37

33 28 U.S.C. § 1346(b) (1970).
34 See, e.g., Laird v. Nelms, 406 U.S. 797, 803-07 (1972) (Stewart, J., dissenting); 

Hatahley v. United States, 351 U.S. 173, 181 (1956); Dalehite v. United States, 346 U.S. 
15, 45 (1953).

35 See 1 L. Jayson, supra note 5, § 214.04; Morrison, Absolute Liability and the Federal 
Tort Claims Act, 60 Military L. Rev. 53, 59-62 (1973); Peck, Absolute Liability and the 
Federal Tort Claims Act, 9 Stan. L. Rev. 433, 441-50 (1957).

36H.R. Rep. No. 2245, 77th Cong., 2d Sess. 11 (1942). In hearings before the Senate 
Committee considering the liability of the United States in tort, Alexander Holtzoff, 
Special Assistant to the Attorney General, cited trespass as an example of a wrongful 
but not negligent act. Hearings on S. 2690 Before a Subcomm. of the Senate Comm, on 
the Judiciary, 76th Cong., 3d Sess. 43-44 (1940). This legislative history has been relied 
upon as a justification for maintaining a narrow construction of the word “wrongful.” 
See Dalehite v. United States, 346 U.S. 15, 45 (1953).

3^ See 1 L. Jayson, supra note 5, § 214.05; Jacoby, Absolute Liability Under the Federal 
Tort Claims Act, 24 Fed. B.J. 139, 139-42 (1964); Morrison, supra note 35, at 59-62; Peck, 
supra note 35, at 454.

38 346 U.S. 15 (1953).
39 Id. at 45.
40See United States v. Praylou, 208 F.2d 291 (4th Cir. 1953), cited with apparent ap

proval in Rayonier, Inc. v. United States, 352 U.S. 315, 319 n.2 (1957). Praylou, based 
on a state statute which imposed strict liability for such activity, allowed recovery for 
damages arising from a government airplane crash. 208 F.2d at 295; see Peck, supra note 
35, at 435-39.

41 406 U.S. 797 (1972).
42 Id. at 799. The Court expressly overruled Praylou. Id. at 803.
43 The Court’s decision in Nelms has evoked a cry for legislative reform from com

In Dalebite v. United States?8 however, the Supreme Court refused 
to permit recovery on the theory of strict liability for engaging in extra- 
hazardous activities.39 While the lower courts continued, for the most 
part, to uphold this prohibition, there was some indication that the Su
preme Court was considering reversing its earlier decision.40 In the recent 
decision of Laird v. Nelms?1 however, the Supreme Court held that 
“wrongful” did not encompass activity which would give rise to liability 
solely on a strict liability tort theory.42 Thus, unless the FTCA is 
amended expressly to provide for actions based on a theory of strict 
liability, a plaintiff may plead his case only on a negligence theory.43
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PRIVATE LIABILITY ANALOGIES

Government amenability to suit under the FTCA is qualified by the 
phrase “under circumstances where the United States, if a private person, 
would be liable . . . 44 Liability of the United States under the Act is

mentators, who feel it is both unsound and unjust. See Morrison, supra note 35, at 72-74; 
Peck, Laird v. Nelms: A Call for Review and Revision of the Federal Tort Claims Act, 
48 Wash. L. Rev. 391, 413-14 (1973).

44 28 U.S.C. § 1346(b) (1970).
™Id. § 2674.
4GRayonier, Inc. v. United States, 352 U.S. 315, 318-19 (1957); Indian Towing Co. v. 

United States, 350 U.S. 61, 64-65 (1955).
47See Dalehite v. United States, 346 U.S. 15, 27-28 (1953); National Mfg. Co. v. United 

States, 210 F.2d 263, 277 (8th Cir.), cert, denied, 347 U.S. 967 (1954).
48 See Carlin, Liability of the Product Endorser—Developing a New Perspective, 15 

N.Y.L.F. 835, 837-38 (1969).
49 269 F. Supp. 109 (D. Del. 1967).
59 Id. at 110-11.
51 Id. at 118; see Restatement (Second) of Torts § 324A (1965); note 19 supra and 

accompanying text. The plaintiff also alleged negligent misrepresentation and negligence 
in allowing the label to be affixed without inspection. 269 F. Supp. at 111. The court 
did not discuss either of these alternative grounds of liability. Id. at 118.

In Hanberry v. Hearst Corp, the plaintiff was injured by a pair of shoes bearing the 
Good Housekeeping Seal of Approval. 276 Cal. App. 2d 680, 682-83, 81 Cal. Rptr. 519, 
521 (Dist. Ct. App. 1969). The court held that the plaintiff’s complaint stated a cause 

similarly set out in section 2674 as that of a “private individual under 
like circumstances . . . 45 * The Supreme Court has rejected an interpre
tation of these provisions which would make liability turn on the pres
ence of identical private liability.40 Thus, the Government no longer 
can invoke the concept of “uniquely governmental activity” which previ
ously was used as a defense under the Act.47

In inspection cases an analogous set of circumstances in the private 
sector may indicate areas of government liability. Private testing com
panies such as Good Housekeeping Magazine and Underwriters’ Labora
tories, Inc., carry on widespread programs of inspection and certification 
of consumer products.48 * While no cases have held such testing com
panies liable to an injured consumer, there is an indication that recovery 
is possible under the proper circumstances. In Hempstead v. General 
Fire Extinguisher Corp.™ the plaintiff was injured by an exploding fire 
extinguisher which bore a label indicating that the item had been in
spected and tested by Underwriters’ Laboratories, a defendant in the 
case.50 In denying Underwriters’ motion for summary judgment, the 
court found that the defendant could be liable under Virginia law for 
negligent approval of the fire extinguisher design.51 Despite the lack of 
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an authoritative holding on the liability of private testing companies, the 
commentators generally recognize a trend toward imposing liability,52 
which may, under the “private analogy” doctrine, prove useful in ex
panding government liability for injuries arising out of government 
inspections.

of action under the theory of negligent misrepresentation. Id. at 688, 81 Cal. Rptr. at 525. 
This theory expressly is excluded in claims for damages arising from a government air
plane crash under the FTCA. 28 U.S.C. § 2680(h) (1970). See notes 71-87 infra and ac
companying text.

52 See 2 National Comm’n on Product Safety Hearings 18-20 (1968) (statement of 
Orville Richardson, President, American Trial Lawyers Association). Commentators 
have generally presented four possible theories of recovery: negligence in performing 
the inspection, negligent misrepresentation, breach of warranty, and strict liability in 
tort. See Note, Liability of Certifiers of Quality to Ultimate Consumers, 36 Notre Dame 
Law. 176, 193 (1961); Note, Tort Liability of Independent Testing Agencies, 22 Rutgers 
L. Rev. 299, 325-26 (1968); Note, Liability of a Testing Company to Third Parties, 1964 
Wash. U.L.Q. 77, 96-97.

53 28 U.S.C. §§ 2680(a)-(n) (1970).
Id. § 2680(a).

55/J. § 2680(h).
56 Id. § 2680(a).
57 See Reynolds, The Discretionary Function Exception of the Federal Tort Claims 

Act, 57 Geo. L.J. 81, 85-113 (1968).
58 346 U.S. 15 (1953).
59 Id. at 37-42. In Dalehite the government planning activity included decisions on the 

control of manufacturing, handling, and shipping of the fertilizer. Id. at 39-40. After 
ships had been loaded with the highly combustible ammonium nitrate, a series of fires 

Even if an injured consumer can meet all the requirements of section 
1346(b), the express exceptions of section 268053 may present a formid
able obstacle to recovery. Those exceptions, most troublesome in cases 
involving government inspection, are the discretionary function excep
tion54 and the misrepresentation exception.55

THE DISCRETIONARY FUNCTION EXCEPTION

The provisions of section 2680(a) exempt claims based on “the exer
cise or performance or the failure to exercise or perform a discretionary 
function or duty ....” 56 Although a precise definition of “discretionary” 
has proven elusive,57 58 the Supreme Court has provided some guidance in 
the application of this exception. In Dalebite v. United States™ the Court, 
construing the exception broadly, held that cabinet level adoption of a 
plan to export fertilizer and lower level promulgation of regulations to 
execute the plan were both discretionary activities within the meaning 
of the exception.59 This position subsequently was narrowed in Indian 
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Towing Co. v. United States^ where the Court held that once the Coast 
Guard exercised its discretion to operate a lighthouse, the alleged neg
ligence in failing to keep it in repair did not fall within the discretionary 
function exception.60 61 The rule that has emerged from these cases is that 
the Government is immune from liability for negligence at the planning 
level, but not for negligence at the operational level.62

and explosions erupted, killing 560 and injuring thousands. Id. at 48 (Jackson, J., dis
senting).

60 350 U.S. 61 (1955).
61 Id. at 69.
02 See 3 K. Davis, Administrative Law Treatise § 25.10, at 479 (1958). This distinction 

may be useful for the extreme situations where the activity is at either end of the plan
ning-operational spectrum, but affords little help in those cases in the middle. See United 
States v. Gregory, 300 F.2d 11, 13 (10th Cir. 1962) (dictum) (drainage of pond by Bu
reau of Reclamation for irrigation project held discretionary). While acknowledging 
the planning-operational rule as still the law, Professor Davis argues that a better approach 
is to focus on the reasons for granting governmental immunity. K. Davis, supra § 25.08, 
at 845-49 (Supp. 1970). Under this approach the key is whether an action constitutes 
the type of “basic policy decision” which should be insulated from court review. Id. at 
847. '

03 See Somerset Seafood Co. v. United States, 193 F.2d 631, 635 (4th Cir. 1951); 
Reynolds, supra note 57, at 91-92. The courts may find a duty not only from the express 
mandates of the statute, but also from an overall examination of the statutory scheme. 
See Rockbridge v. Lincoln, 449 F.2d 567, 570 (9th Cir. 1971) (statute authorizing Com
missioner of Indian Affairs to make regulations as he deems just); Sloan v. United States 
Dcp’t of Agriculture, 335 F. Supp. 816, 820 (W.D. Wash. 1971) (Secretary of Agriculture 
must consider a statutorily authorized request for food distribution and grant the request 
where food is necessary).

04 See Denny v. United States, 171 F.2d 365 (5th Cir. 1948), cert, denied, 337 U.S. 919 
(1949); Bass Anglers Sportsman’s Soc’y of America v. U.S. Plywood-Champion Papers, 
Inc., 324 F. Supp. 302 (S.D. Tex. 1971); Blaber v. United States, 212 F. Supp. 95 
(E.D.N.Y. 1962), aff’d, 332 F.2d 629 (2d Cir. 1964); Reynolds, supra note 57, at 88-89.

65 See Costlcy v. United States, 181 F.2d 723 (5th Cir. 1950) (discretion exercised as 
to whether a patient should be treated, followed by negligence in the treatment). This 
rule includes the familiar good Samaritan rule relating to rescue cases. See Indian Towing 
Co. v. United States, 350 U.S. 61 (1955); Reynolds, supra note 57, at 89-90; notes 18-20 
supra and accompanying text.

In addition to the planning-operational distinction, several other fac
tors bear on the applicability of the discretionary function exception. 
Where a mandatory duty is created by statute or regulation, the Govern
ment has no discretion to refuse to act.63 On the other hand, where the 
Government is under no obligation to act, the failure to do so clearly is 
excepted as discretionary.64 Once the Government has exercised its dis
cretion and decided to act, however, it must do so with care and cannot 
invoke the discretionary function exception when negligent implementa
tion of the decision causes injury.65
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The above principles have been applied in a number of inspection situ
ations. Negligence in failing to establish adequate procedures for inspec
tion of aircraft and medical examination of pilots has been held to be a 
planning level decision and therefore within the exception.66 Similarly, 
the Government has argued successfully that an FDA decision to grant 
or withhold approval of a new drug is within the exception.67 On the 
other hand, recent cases in other areas suggest that where the inspection 
is authorized, although not required by statute, and the overall statutory 
scheme is inconsistent with refusal to act, the decision to establish in
spection procedures may not be discretionary.68

66 See Marr v. United States, 307 F. Supp. 930 (E.D. Okla. 1969). The court indicated, 
however, that once procedures have been established, the failure to implement them is 
not discretionary. Id. at 931 (dictum).

67 See Meyer v. G.D. Searle & Co., 41 F.R.D. 290 (E.D.N.Y. 1966).
68 Cf. Rockbridge v. Lincoln, 449 F.2d 567, 570 (9th Cir. 1971) (mandamus action; 

Commissioner of Indian Affairs ordered to establish and enforce regulations governing 
traders doing business on reservations where not specifically required by statute).

69 See Note, supra note 4, at 147-48.
70 Griffin v. United States, 351 F. Supp. 10, 33 (E.D. Pa. 1972), modified, 353 F. Supp. 

324 (E.D. Pa. 1973).
71 28 U.S.C. § 2680(h) (1970). See generally 2 L. Jayson, supra note 5, § 260.05.
72 United States v. Neustadt, 366 U.S. 696 (1961) (negligent misrepresentation) ; Jones 

v. United States, 207 F.2d 563 (2d Cir. 1953), cert, denied, 347 U.S. 921 (1954) (negligent 
and willful misrepresentation).

73 366 U.S. 696 (1961).

Once standards and procedures are set, decisions made in following 
them may fall outside the exception as operational, rather than planning, 
decisions.69 And it is clearly the case that negligent failure to follow 
prescribed standards and procedures exposes the Government to liabil
ity.70

THE MISREPRESENTATION EXCEPTION

A second express exception in section 2680 prohibits “any claim aris
ing out of . . . misrepresentation . . . .” 71 This exception applies to both 
negligent and intentional misrepresentation.72 73 Despite successful use of 
this exception by the Government in the past, the case law suggests 
three separate approaches to avoid application of this exception in certain 
cases involving inspection.

The first approach requires a determination whether the action pri
marily is based on negligent inspection or on negligent misrepresentation. 
In United States v. Neustadt13 the plaintiff, who was purchasing a home, 
relied to his detriment on a negligent inspection and appraisal by an 
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FHA inspector.74 The Court held that although negligent conduct under
lay the appraisal, the gravaman of the action was misrepresentation since 
it was the plaintiff’s reliance on the representation of value and not the 
negligent inspection by the FHA which occasioned the loss.75 Where 
it is not the reliance on an incidental representation but actual neg
ligence in the inspection which causes the injury, the applicability of the 
misrepresentation exception becomes questionable. The courts have re
fused to apply the exception in cases involving conduct closely analogous 
to inspections where the injury was a result of the negligent failure to 
perform a duty.76 The same analysis should prevail in an inspection case 
not involving reliance on inspection results where the injury is caused 
by an inspection actually undertaken but negligently performed.77

74 Id. at 697-98.
75 Zi/. at 704-07; accord, Hall v. United States, 274 F.2d 69 (10th Cir. 1959) (reliance 

on USDA inspection of cattle) ; Marival, Inc. v. Planes, Inc., 306 F. Supp. 855 (N.D. Ga. 
1969) (reliance on FAA inspection and certification of airworthiness); Anglo-American 
& Overseas Corp. v. United States, 144 F. Supp. 635 (S.D.N.Y. 1956), aff'd, 242 F.2d 236 
(2d Cir. 1957) (per curiam) (reliance on FDA inspection of import foodstuffs).

76 See Ingham v. United States, 373 F.2d 227 (2d Cir.), cert, denied, 389 U.S. 931 
(1967) (failure of FAA air controller to notify pilots of weather change); Brown v. 
United States, 193 F. Supp. 692 (N.D. Fla. 1961) (failure to remove explosive material 
from bomb casings); Note, supra note 4, at 142.

77 See Jordan v. United States, 294 F. Supp. 204 (S.D. Ga. 1968) (failure of USDA 
inspector to supervise properly fumigation of truck).

78 366 U.S. at 711 n.26, citing W. Prosser, Torts § 85, at 702-03 (1st ed. 1941).
79 See, e.g., United States v. Neustadt, 366 U.S. 696 (1961); Hall v. United States, 274 

F.2d 69 (10th Cir. 1959); Anglo-American & Overseas Corp. v. United States, 144 F. Supp. 
635 (S.D.N.Y. 1956), affd, 242 F.2d 236 (2d Cir. 1957). But see Vaughn v. United States, 
259 F. Supp. 286 (N.D. Miss. 1966) (refusing to limit negligent misrepresentation to finan
cial transactions); cf. Bartie v. United States, 216 F. Supp. 10 (W.D. La. 1963), aff’d, 
326 F.2d 754 (5th Cir.), cert, denied, 379 U.S. 852 (1964) (personal injury due to negligent 
weather forecast; exception applied).

80 See Campbell, Civil Liability for Investigational Drugs: Part II, 42 Temp. L.Q. 289, 

The second approach which may be used to avoid application of the 
misrepresentation exception revolves around the distinction between 
claims for personal injury and those for economic or financial loss. The 
Court in Neustadt indicated that the negligent misrepresentation excep
tion “has been confined ‘very largely to the invasion of interests of a 
financial or commercial character, in the course of business dealings.’ ” 78 
Those cases in which the Government successfully has invoked the ex
ception have been largely economic in nature.79 Arguably, this distinc
tion could be exploited to render the misrepresentation exception inap
plicable to inspection actions involving bodily injury.80
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The third approach requires an examination of the duty owed to the 
plaintiff. Both Anglo-American & Overseas Corp. v. United States81 and 
United States v. Neustadt82 contained considerable discussion about the 
absence of a clear duty to protect the plaintiff.83 In Anglo-American the 
plaintiff was a wholesale dealer of imported food who was injured eco
nomically by negligent examination of tomato paste by the FDA.84 The 
court found that the statutory duty did not run to dealers but only to 
ultimate consumers of the food.85 In Neustadt the Court found that the 
FHA’s objective in appraising homes was the protection of the Govern
ment and its insurance funds but found no duty to the plaintiff, an in
dividual home purchaser.86 This express concern over a clear duty has 
led writers to argue that if the duty element had been present in the 
above cases, they might have been decided differently.87

324 (1969); Stetler, Responsibility of the Food and Drug Administration under the Fed
eral Tort Claims Act, 72 Dick. L. Rev. 580, 594-95 (1968).

81 144 F. Supp. 635 (S.D.N.Y. 1956), affd, 242 F.2d 236 (2d Cir. 1957).
82 366 U.S. 696 (1961).
83 See id. at 708-09; 144 F. Supp. at 636.
84 144 F. Supp. at 635-36.
85 Id. at 636.
86 366 U.S. at 708-09.
87 See Stetler, supra note 80; Note, supra note 4, at 143-44.
88 21 U.S.C. 301-92 (1970). The 1962 amendments imposed broad new duties on the 

Food and Drug Administration in the clearance of prescription drugs for marketing. See 
Stetler, supra note 80, at 580-86.

These basic principles of governmental liability under the FTCA have 
not been tested to date in many cases involving injuries arising from in
adequate inspection. Where suits have been brought, few plaintiffs have 
been successful. However an analysis of the most pervasive inspection 
systems—those involving food, drugs, aircraft and housing—shows that, 
at least where physical injury to an ultimate consumer is involved, re
covery is possible within the present limits of the Act.

Potential Government Liability Under Existing Statutes 

REGULATION AND INSPECTION OF DRUGS

Although the Food and Drug Administration has had extensive con
trol over the regulation and certification of drugs since the passage of 
the 1962 amendments to the Federal Food, Drug, and Cosmetic Act,88 
the Government has been a defendant in only two reported drug injury 
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cases. In Meyer v. G.D. Searle & Co?* the plaintiff alleged that she suf
fered heart damage as a result of taking Enovid, the first oral contracep
tive. In a suit against the manufacturer and the United States, she al
leged that the Government had notice and knowledge of the potential 
danger and, therefore, was negligent in permitting the drug to be mar
keted and in failing to withdraw it or to require adequate warnings of 
danger to accompany the product.* 90 The Government asserted that the 
approval of a new drug is a discretionary function and that the suit was 
barred by the FTCA.91 The plaintiff found this argument “persuasive,” 
and voluntarily dismissed the complaint against the Government.92 93 Thus, 
no judicial determination was made of either government liability for 
new drug approval or the appropriateness of the application of the dis
cretionary function exception in this context.

89 41 F.R.D. 290 (E.D.N.Y. 1966).
90 Id. at 291.
91 Id.-, see 28 U.S.C. § 2680(a) (1970); notes 56-70 supra and accompanying text.
92 41 F.R.D. at 291.
93 351 F. Supp. 10 (E.D. Pa. 1972), modified, 353 F. Supp. 234 (E.D. Pa. 1973).
94 Id. at 14-16. The functions formerly performed by the Division of Biologic Standards 

have been transferred to the Food and Drug Administration and are now carried out 
by the Bureau of Biologies of the FDA. See also 21 C.F.R. § 273 (1973) (procedures for 
approval).

95 351 F. Supp. at 16. The testing of vaccine lots was performed by the Division of 
Biologic Standards under regulations issued pursuant to the Public Health Service Act. 
42 U.S.C. 202, 216 (1970); see 42 C.F.R. § 73.114(b) (1) (iii) (1973). The regulations 
provide that a lot should be released for manufacture only if the neurovirulence of the 
test virus pool does not exceed that of the reference strain. Although the lot from which 
M rs. Griffin’s vaccine was taken exceeded the reference strain in neurovirulence, it was 
released for use in public inoculations. 351 F. Supp. at 16-17.

96 351 F. Supp. at 34.
97 Id. at 35-38. The suit was filed only against the United States since the Griffins previ

ously had settled with the manufacturer, Charles Pfizer Company, for $350,000. In a 
subsequent suit, the court held that the United States was not entitled to a reduction in 
the amount of the award based on the settlement with Pfizer; nor could the Government 

In 1972 a victim of a drug induced injury obtained the first recovery 
against the Government for negligent inspection of a drug. In Griffin v. 
United States** the plaintiff contracted polio after being administered 
Type III Sabin oral polio vaccine from a lot that had been released by 
the Division of Biologic Standards of the National Institutes of Health.94 
The vaccine lot had been released even though it failed to meet the 
neurovirulence standards established by the testing agency itself.95 96 The 
court found that this violation constituted negligence per se9C and 
awarded the Griffins more than $2 million in damages.97 Noting that 
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the applicable testing regulations left no room for variance from the 
established standard, the court rejected the government’s discretionary 
function defense.98 99 100 The court explained that while promulgation of the 
regulatory standard is discretionary, no further discretionary activity is 
involved once the standard is established."

demand contribution from Pfizer. Griffin v. United States, 353 F. Supp. 324, 329 (E.D. 
Pa. 1973).

98 351 F. Supp. at 33.
99 Id. at 30-33.
100 See Ingham v. Eastern Airlines, Inc., 373 F.2d 227, 238 (2d Cir.), cert, denied, 389 

U.S. 931 (1967); United States v. Wiener, 335 F.2d 379, 397-98 (9th Cir.), cert, dismissed, 
379 U.S. 951 (1964).

101 21 U.S.C. 301-92 (1970).
A(^ld. 351-60b. See generally Hutt, Philosophy of Regulation under the Federal 

Food, Drug and Cosmetic Act, 28 Food Drug Cosm. L.J. 177 (1973).
103 21 U.S.C. § 355 (1970).
104 Id. § 357.
105 Id. § 356.
106 id. § 360(h).
io?Id. § 355(a).
108 Id. § 355 (d). Drugs intended solely for investigational use may be exempted from 

these requirements. Id. § 355 (i); see 21 C.F.R. § 130.3 (1973) (procedures for exemption). 
The General Accounting Office has recently issued a report criticizing FDA handling 

Courts previously have refused to allow the Government to rely on 
the discretionary function exception where a government agency has 
violated its own regulations.1" Thus the “violation of regulation” ra
tionale in the inspection context, as in Griffin, suggests the possibility of 
government liability under other provisions of the statutes and regulations 
controlling the drug industry.

The most important statute dealing with drug regulation is the Federal 
Food, Drug, and Cosmetic Act of 1938, as modified by the 1962 amend
ments,101 which gives the Food and Drug Administration (FDA) broad 
powers to regulate the drug industry and to issue regulations carrying 
out the overall objectives of the Act.102 The FDA has a specific mandate 
to control and monitor the entry of new drugs into the market,103 to 
inspect and certify drugs containing antibiotics104 or insulin,105 and to 
inspect drug manufacturing establishments.1" Each of these functions 
involving inspection or certification carries the possibility of negligent 
performance causing injury.

No new drug may be introduced into interstate commerce without 
FDA approval,107 which depends upon a finding that the drug is both 
safe and effective.108 While the FDA might be negligent in approving a 
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new drug application,109 recovery by one injured as a result of such 
negligence apparently is precluded by the discretionary function ex
ception to FTCA. To overcome the exception, approval by means of an 
operational rather than a discretionary decision must be possible. How
ever, the only regulation which states standards regarding the disapproval 
criteria for new drugs is so general that the exercise of discretion within 
the meaning of the FTCA is clearly possible.110 Thus, an injured plaintiff 
has a minimal chance of recovering from the Government as a result of 
negligent approval of a new drug.

of these exemptions. See Comptroller General of the United States, Supervision over 
Investigative Use of Selected Drugs (B-164031 (2), July 23, 1973).

109 For example, approval of a new drug in spite of inadequate investigation to establish 
safety and efficacy or despite known defective production methods or deceptive labeling 
probably would be a negligent act in violation of the rules for disapproval. See 21 U.S.C. 
§ 355(d) (1970).

no See 21 C.F.R. § 130.12 (1973). This section largely repeats the general standards 
articulated in the statute, thus leaving wide discretion to the inspector. See 21 U.S.C. § 
355(d) (1970).

in See 21 C.F.R. § 273 (1973).
n2See Griffin v. United States, 351 F. Supp. 10, 34 (E.D. Pa. 1972), modified, 353 F. 

Supp. 324 (E.D. Pa. 1973); notes 93-99 supra and accompanying text.
ns See 21 C.F.R. 141-51g (1973) (standards of strength, quality, identity, and puritv 

for antibiotics); id. § 164 (insulin standards).
114 See note 22 supra and accompanying text. The statute provides that implementation 

of an established regulation with “due care” bars an action under the FTCA. See 28 
U.S.C. § 2680(a) (1970).

Negligent approval of vaccine lots by the FDA, on the other hand, is 
more likely to result in government liability. Samples from each batch 
of vaccine are used to innoculate test animals, and the vaccine is accept
able for use with humans only if the results conform to the specified 
standards.111 Because release of vaccine in violation of prescribed stand
ards involves neither the discretionary function exception (since the 
standards are precisely delineated) nor the misrepresentation exception 
(since there is personal injury), government liability for injuries result
ing is likely.112

Antibiotics, insulin products, and color additives are approved in a 
similar fashion. The FDA issues regulations describing the physical and 
chemical characteristics each batch must have in order to be used safely 
and effectively113 and then inspects to see that the manufactured product 
possesses these characteristics. The establishment of the standards them
selves is a discretionary function, and the due care provision of the 
FTCA probably would protect the FDA from liability for following 
negligently inadequate regulations.114 However, an injury suit based on
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the Griffin rationale would probably succeed if the FDA released a batch 
that did not meet the regulatory standards.

According to the provisions of the Federal Food, Drug, and Cosmetic 
Act, the FDA is required to inspect each drug manufacturing estab
lishment at least once every two years.115 * This is a clear statutory man
date and does not allow for agency discretion. Therefore, FDA failure 
to inspect a drug manufacturing plant which did not meet minimum 
standards of cleanliness and quality control would create a strong case for 
government liability if a contaminated drug from the plant injured a 
user. However, a plaintiff might have difficulty proving that the FDA’s 
failure to inspect was a proximate cause of the injury.

115 21 U.S.C. § 360(h) (1970). The purpose of the inspection is to insure that no 
adulterated or misbranded drugs are being produced in the plant being inspected. Id. 
§ 374.

06 114 F. Supp. 635 (S.D.N.Y. 1956), aff’d, 242 F.2d 236 (2d Cir. 1957).
hi Id. at 635-36. The FDA is required to conduct inspections of imported food items 

but is obliged to inspect only such samples of imported food as the Secretary of Health, 
Fducation, and Welfare deems advisable. See 21 U.S.C. § 381(a) (1970).

118 144 F. Supp. at 636.
no Id.
120 Id. at 637; see notes 71-87 supra and accompanying text.

FOOD PRODUCTS AND ANIMALS

The responsibility for inspection of food products is shared by the 
Food and Drug Administration, which inspects imported food items, 
and the Department of Agriculture. Most suits against the Government 
based on violations of the food inspection statutes have involved economic 
loss rather than personal injury. In Anglo-American & Overseas Corp. v. 
United States11G the plaintiff, an importer, contracted to sell tomato paste 
to the Government if the paste passed FDA inspection.117 The FDA 
passed it, but on reinspection the paste was found to be contaminated, 
and the Government refused to accept delivery.118 The importer sued 
for reimbursement of the economic loss suffered as a result of the negli
gent first inspection. The court, in denying recovery, held that the FDA 
owed no duty to the plaintiff, since the purpose of the Federal Food, 
Drug, and Cosmetic Act is to protect the ultimate consumer, not the 
intermediate merchant.119 Furthermore, the court stated that even if 
there were a duty to the importer, the suit was barred by the FTCA 
because it arose out of an alleged misrepresentation.120

Although the court’s insistence that the Federal Food, Drug, and Cos
metic Act established an FDA duty to protect the ultimate consumer 
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echoes a recurrent theme in cases involving the Act,121 even a personal 
injury resulting from an impure imported food product probably could 
not be the basis of a successful action against the Government.122 The 
FDA is not required to inspect samples of all food imports.123 Therefore, 
a plaintiff could not argue that the FDA, in effect, is certifying the 
purity or freedom from contamination of every imported food prod
uct.124

121 See, e.g., Kordel v. United States, 335 U.S. 345, 349 (1948); United States v. Sullivan, 
332 U.S. 689, 695 (1948); United States v. Dotterweich, 320 U.S. 277, 280 (1943); United 
States v. Vitasafe Corp., 345 F.2d 864, 870 (3d Cir.), cert. denied, 382 U.S. 918 (1965); 
United States v. Grayce, Inc., 126 F. Supp. 6, 7 (N.D. Ind. 1954).

122 However, recovery might be possible where a consumer who knew of and relied 
on the inspection is injured bv a contaminated product from a batch actually inspected 
by the FDA.

'123 See 21 U.S.C. § 381 (1970).
124 This situation should be distinguished from the drug provisions of the Federal 

Food, Drug, and Cosmetic Act, which require mandatory certification of all new drugs 
and antibiotics. See notes 107-114 supra and accompanying text. These drug provisions 
may justify consumer reliance that new drugs and antibiotics will be safe for use. See 
Stetler, supra note 80, at 590. Such reliance is not justified by a mere sampling procedure.

125 456 F.2d 1105 (8th Cir. 1972) (per curiam).
126 Id. at 1106.
127 274 F.2d 69 (10th Cir. 1959).
128 M. at 71.
129 456 F.2d at 1106; 274 F.2d at 71.
130 These inspections are required by consumer protection statutes passed or modified 

during the past six years. See 21 U.S.C. §§ 601-95 (1970) (modified by Wholesome Meat 
Act, 81 Stat. 584 (1967)); id. §§ 451-70 (modified by Wholesome Poultry Act, 82 Stat. 
791 (1968)); id. §§ 1031-56 (modified by Egg Products Inspection Act, 84 Stat. 1620 
(1970)). The statutes require that each item be inspected and passed. As in the case of 
the Federal Food, Drug, and Cosmetic Act, these statutes are primarily for the benefit 
of the consumer. See id. § 661 (a) (Meat Inspection Act); id. § 454(a) (Poultry Inspection 
Act); id. § 1032 (Egg Products Inspection Act). These statements of congressional policy 
provide a firm basis for establishment of a duty running to the consumer in cases of 
negligent inspection of food products covered by these statutes.

Cases involving inspection of animals by the Department of Agricul
ture (USDA) are similar to those dealing with FDA inspection of im
ports. In Saxton v. United States125 the plaintiff suffered economic loss 
following a USDA inspector’s certification that his cattle were free 
from disease. The owner did not treat the animals although they in fact 
were diseased.126 127 Hall v. United States121 involved the opposite situation; 
USDA inspectors declared that cattle were diseased when they actually 
were healthy.128 In both cases the court held that the misrepresentation 
exception precluded recovery.129

The USDA is required to conduct item-by-item inspections of sev
eral types of food products, including meat, poultry, and eggs.130 The 
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Meat Inspection Act provides for inspection of animals prior to their 
entry into a slaughterhouse or other meat processing establishment.131 
The Act also requires inspection and labelling of all meat food prod
ucts.132 The establishment of standards defining the level of permissible 
impurity is probably a discretionary function and thus not a basis for an 
FTCA action. If USDA inspectors fail to apply the established stand
ards,133 however, and pass animals or food products which do not meet 
those standards, there would appear to be actionable negligence. Similar
ly, if the inspectors pass food without inspecting it at all, recovery by 
an injured consumer against the Government would be likely.

131 Id. § 603.
132 Id. § 606.
133 9 C.F.R. 301-19 (1973) (mandatory meat inspection procedures and standards); 

id. § 301.2(aa) (definition of “adulterated”).
134 21 U.S.C. § 608 (1970).
135 This is to be distinguished from the drug regulations which provide for a mandatory 

inspection of drug manufacturers at least once every two years. 21 U.S.C. § 360(h) 
(1970); see note 115 supra and accompanying text.

136 See 9 C.F.R. § 308 (1973).
137 Poultry inspection statutes provide for discretionary ante-mortem and mandatory 

post-mortem inspections of all birds processed and for destruction of all birds found to 
be adulterated unless such adulteration can be removed by reprocessing. 21 U.S.C. §§ 
455(a), (b), (c) (1970). Passing birds without inspection or failure to condemn and 
destroy birds which clearly fall below the standards prescribed by the regulations prob
ably would be operational level negligence which could give rise to a successful FTCA 

The Meat Inspection Act also provides for inspection of meat pro
ducing establishments as necessary to allow the Secretary of Agriculture 
to keep informed as to conditions in those establishments and to issue 
appropriate sanitary regulations.134 The fact that no specific period is 
given within which the inspection must be carried out means that the 
frequency of inspection could be considered a discretionary function.135 
However, failure to inspect an establishment for an extended period of 
time, especially in the face of evidence that adulterated meat is being 
produced, probably would be actionable negligence. In addition, if, after 
inspection, a plant is permitted to continue producing food for public 
consumption despite the fact that it did not meet prescribed sanitary 
standards,136 this would be negligence and recovery against the Govern
ment by an injured consumer would seem probable. A similar analysis 
is appropriate for poultry and egg inspection.137

The cases and statutes suggest that recovery against the Government 
for negligent inspection of food or animals is possible in a small range 
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of cases having certain specific characteristics. The primary requirement 
is a statute which establishes a definite duty toward the prospective plain
tiff. Since the food regulation statutes generally are oriented toward 
protecting the consumer,138 the successful plaintiff is likely to be a con
sumer who, relying on government certification, ate contaminated food 
which negligently had been passed by a government agency contrary 
to regulations and suffered personal injury as a result.

suit. See 9 C.F.R. § 381 (1973) (mandatory poultry products inspection procedures and 
standards); id. § 381.1(4) (definition of “adulterated”). In precisely the same manner, if 
egg products which failed to meet the criteria established by the inspection provisions 
were eaten by consumers and an injury resulted, a successful FTCA negligence action 
against the USDA seems possible. See 21 U.S.C. § 1031-56 (1970) (Egg Products Inspec
tion Act); 7 C.F.R. § 59.5 (1973).

138 See note 130 supra.
139 49 U.S.C. 1301-1542 (1970), as amended, (Supp. II, 1972).
140 Id. § 1424. This statute empowers the FAA to issue air carrier operating certificates 

to applicants who show that they are properly equipped and able to conduct a safe 
operation. The regulations issued pursuant to this section list extensive requirements for 
those wishing to qualify as carriers in various categories. See 14 C.F.R. §§ 121, 127 (1973).

141 49 U.S.C. § 1423 (1970). This statute authorizes the FAA to issue three types of 
aircraft certificates: type certificates approving the general design of a type of aircraft; 
production certificates authorizing the production of duplicates of aircraft for which a 
type certificate has been issued; and airworthiness certificates certifying that a given 
aircraft has been inspected and found to conform to the type certificate and that it is in 
condition for safe operation. Id. The regulations have established stringent airworthiness 
standards for various types of aircraft as well as for engines and propellers. See 14 C.F.R.

23-35 (1973).
14249 U.S.C. § 1422 (1970). The FAA issues airman certificates to pilots, flight crew 

members, and others connected with the airline industry such as air traffic control tower 
operators. The regulations establish rigid qualifications for these positions in terms of 
operational experience, knowledge of airmanship, and phvsical condition. See 14 C.F.R.

61-67 (1973).
143 See 14 C.F.R. § 151 (1973). Section 151.13, for example, specifies certain landing aids 

and lighting systems that are considered necessary for the safe and efficient operation 
of an airport. Id. § 151.13.

144 See Stetler, supra, note 80, at 587-88. New types of aircraft, like new drugs, must 
be certified, and inspection of individual aircraft corresponds closely to batch inspection

AIRCRAFT SAFETY

The principal statute regulating aviation is the Federal Aviation Act 
of 19 5 8.139 The Act provides for inspection and certification of air car
riers,140 aircraft,141 and air crew personnel.142 In addition, the regulations 
provide that all airports participating in the Federal-aid Airport Program 
must meet detailed minimal safety requirements.143 This inspection sys
tem is analogous to that used for drugs, suggesting that a similar analysis 
of the probability of government liability is appropriate.144
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Recent cases involving inspection and regulation of aircraft have in
volved plaintiffs seeking to recover from the Government for both eco
nomic losses and personal injuries. Typically, recovery in these cases has 
been defeated either by the misrepresentation or the discretionary function 
exception or by the lack of proof of causality. In Marival, Inc. v. Planes, 
Inc.14-' the buyer of an airplane sued the sellers, who brought a third- 
party action against the United States charging that they had relied on a 
certification of airworthiness negligently issued by the FA A.140 The 
court found that the economic loss was not attributable directly to neg
ligent inspection by the FA A, but was a classic example of detrimental 
reliance on an allegedly negligent misrepresentation in a commercial 
transaction.147 As such, it was precisely the type of loss recovery which 
the misrepresentation exception to the FTCA was intended to bar.148

in the drug area. See notes 111-115 supra and accompanying text. Similarly, the issuance 
of operating certificates to air carriers corresponds to the biannual inspection of drug 
manufacturing plants, although no mandatory periodic recheck provision apparently 
exists for air carriers once the initial certificate is issued. The FAA, however, is author
ized to make such inspections of currently operational equipment “as may be necessary 
to enable the Administrator to determine that such aircraft . . . are in safe condition 
and are properly maintained for operation in air transportation.” 49 U.S.C. § 1425(b) 
(1970).

145 306 F. Supp. 855 (N.D. Ga. 1969).
146 Id. at 857.
147 Id. at 860.
14b Id. The court also noted that recovery against the United States was unlikely in any 

case, since the purpose of the Federal Aviation Act is safety in air transportation, not 
commercial warranty. Id. at 860 n.l; cf. Anglo-American & Overseas Corp. v. United 
States, 144 F. Supp/635, 636 (S.D.N.Y. 1956), ap'd, 242 F.2d 236 (2d Cir. 1957); notes 
116-120 supra and accompanying text.

149 307 F. Supp. 930 (E.D. Okla. 1969).
i-r«o Id. at 931.
151 Id. at 932. The court stated, however, that once requirements are established, failure 

to implement them in accordance with prescribed regulations may not be discretionary. 
Id. at 931.

In cases involving personal injury and death due to plane crashes, the 
misrepresentation argument has not been decisive, but recovery has been 
denied on other grounds. In Marr v. United States149 the plaintiff alleged 
that the CAB negligently failed to require adequate inspection tests of 
aircraft and medical examinations for pilots at an airport where charter 
aircraft were permitted to land.150 The court held that all elements of 
negligence alleged involved discretionary functions within the meaning 
of the FTCA and dismissed the suit.151 Similarly, in Gibbs v. United * * * * * * * 
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States132 plaintiff alleged that the FAA had been negligent in certifying 
the pilot and the airline and in issuing a certificate of airworthiness for 
the aircraft itself.15,3 The court found negligence in the certification of 
the airline and the airworthiness of the plane but held that pilot error, 
not negligent certification, was the proximate cause of the crash.152 153 154 Al
though the misrepresentation and discretionary function exceptions were 
not discussed, dicta in the case indicates that the court would have held 
the Government liable if the negligence had been the proximate cause 
of the crash.155

152251 F. Supp. 391 (E.D. Tenn. 1965).
153 Id. at 394.
154 Id. at 400.
155 Id. at 400-01.
156 See note 141 supra.

See Bristow v. United States, 309 F.2d 465 (6th Cir. 1962) (per curiam); Gibbs v. 
United States, 251 F. Supp. 391 (E.D. Tenn. 1965).

Despite indication that government liability is possible in these cases, 
no case yet has held the United States liable for negligent inspection or 
certification of aircraft, airlines, or airline personnel. However, the dicta 
in Gibbs and the parallels between the regulatory provisions of the Fed
eral Food, Drug, and Cosmetic Act and the Federal Aviation Act suggest 
that government liability is possible.

Certification of a new aircraft design is probably within the discretion
ary function exception, but negligent issuance of a certification of air
worthiness for a specific plane should provide a basis for government 
liability. Since the relevant regulations156 establish sufficiently precise 
airworthiness standards, issuance of a certificate to a plane that clearly 
failed to meet those standards would constitute negligence not involving 
a discretionary act. If a personal injury resulted from such issuance, the 
Government probably could be held liable. The difficulty, as in all air
crash cases, would be establishing that the governmental negligence was 
the proximate cause of the crash. The evidence often is destroyed and 
the possibility that pilot error was the cause is always present.157

Similarly, government liability might be found if the FAA certified 
an air carrier which did not meet the prescribed criteria or approved a 
pilot who was not medically qualified to fly. Again, proving proximate 
cause would be the major hurdle to recovery. Finally, if a crash took 
place at an airport which participated in the Federal-aid Airport Pro
gram but which did not meet the minimum safety standards required 
for such airports, one could argue, probably successfully, that the FAA 
had been negligent in continuing to permit use of the airport.
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HOUSING

The Federal Housing Administration (FHA) and the Veterans Ad
ministration (VA) regularly inspect houses prior to insuring mortgages 
for qualified buyers. In United States v. N eustadt1™ the plaintiff, relying 
on an FHA inspector’s appraisal, bought a new home. The FHA in
spector negligently failed to discover a serious defect, and the buyer 
suffered economic loss. In the subsequent suit filed under the FTCA, 
the Supreme Court held that the misrepresentation exception applied and 
barred the suit.158 159 The Court further noted that National Housing Act 
inspections were intended to protect the government’s financial interest 
and not to warrant the value of houses to buyers.160 However, the Court 
did suggest that the misrepresentation defense might not apply in the 
case of a personal injury.161 Similarly, in Jackson v. Romney1*2 the court 
indicated that a section of the National Housing Act which provided 
for inspection of houses to determine if they complied with local build
ing codes,163 imposed no duty on the Government to provide funds to 
bring insured homes up to the standards of the local codes.164 The court 
echoed the Neustadt argument that the National Housing Act created 
no duty toward the plaintiff since the primary purpose of the appraisal 
section was to protect the government treasury.165

158 366 U.S. 696 (1961).
i™ Id. at 710-11.
160 Id. at 708-09.
161 Id. at 711 n.26. The Court’s dictum regarding the misrepresentation exception was 

in very general terms. Moreover, it could not be used to support a suit for personal in
jury due to negligent inspection under the National Housing Act, since the Court found 
the purpose of the statute to be protection of the government’s financial interest. Although 
the misrepresentation exception itself might not apply, the absence of duty toward an 
injured plaintiff would defeat recovery.

1«-’ 355 F. Supp. 737 (D.D.C. 1973).
See 12 U.S.C. § 17157(d)(2) (1970).

lfi4 355 F. Supp. at 742-43.
165 Id. at 743. See also Sayre v. United States, 282 F. Supp. 175 (N.D. Ohio, 1967).
166 347 F. Supp. 247 (M.D. Ala. 1972).
167 Id. at 249.

In Copeland v. United States1** a recent case involving the death of 
tenants in low-income housing, the government inspectors failed to dis
cover the defective installation of a heater which leaked gas, killing the 
occupants of the house. Even in this personal injury situation, the court 
found no statutory duty to plaintiffs or their decedents and thus denied 
recovery.167 In view of the unbending judicial consensus that the Na-
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tional Housing Act creates an obligation to inspect solely to safeguard 
the government’s financial interest, recovery against the Government 
for either economic loss or personal injury resulting from negligent in
spections conducted pursuant to that Act seems unlikely?68

Conclusion

This survey of cases and statutes in a few selected areas, while far 
from exhaustive, reveals the basic elements required for a successful 
FTCA suit against the Government for negligent inspection under 
present law. There must be a duty to inspect which runs to the plaintiff, 
negligent performance of that duty, and an injury proximately caused 
by the negligence. Of the statutes treated above, the Federal Food, Drug, 
and Cosmetic Act and the food inspection statutes create duties running 
to consumers of the products regulated by the statutes, and the Federal 
Aviation Act is intended to protect the safety of the public. The Na
tional Housing Act, on the other hand, uniformly has been held not to 
create a duty toward the public.

If the basic tort conditions can be met, the plaintiff then must be able 
to overcome the exceptions to the FTCA. If only general guidelines are 
articulated in applicable regulations, the inspector will be required to 
exercise discretion, and the suit probably will be barred by the discre
tionary function exception to the FTCA. Similarly, if the inspection 
conforms to specifically prescribed procedures, however inadequate these 
procedures may be, recovery may be defeated by either the discretionary 
function exception or the due care provision of the FTCA. Finally, 
especially if the injury is economic, it will be difficult to overcome the 
misrepresentation exception. The potentially successful plaintiff, then, 
is likely to have suffered a personal injury as a result of a negligent in
spection performed in violation of specific statutory or regulatory pro
visions, where the statute in question was intended to protect a class of 
persons to which the plaintiff belongs.

The hypothetical plaintiff described above corresponds to the plain
tiffs in Griffin, who received the first recovery against the United States 
for negligent inspection of a drug. Prior to Griffin, persons injured

168 Since house purchasers, in fact, do tend to rely on the inspections made by the
FHA, it is possible that a suit against the Government for negligent inspection could
proceed on a good Samaritan theory. See notes 19-20 supra and accompanying text. The
plaintiff would argue that the Government, by taking up voluntarily the task of in
specting houses, has induced reliance and thus is obliged to carry out these tasks in a
non-negligent manner.
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through negligent inspection had little hope of recovery from the Gov
ernment under any circumstances. The Griffin decision has defined a 
class of plaintiffs who reasonably can expect success in litigation against 
the Government when the tests articulated above are met. The examina
tion of statutes in the previous section suggested a number of similar fact 
patterns which might give rise to recovery. Investigation of inspection 
provisions in other statutes undoubtedly would suggest other areas where 
the Griffin rationale might be applied.

In addition to the legal basis for recovery which Griffin provides in 
these inspection cases, a number of public policy considerations reinforce 
the case for government liability. Where the Government closely regu
lates the activity of a private enterprise, it becomes a partner in the 
enterprise and, therefore, is to some degree responsible for injuries re
sulting from it. This is especially true when the regulation involves test
ing under precisely articulated standards to insure the safety of the 
product. In addition, holding the Government liable in these areas where 
it has specific responsibilities and control over safety would provide a 
positive incentive to reduce injuries through more careful monitoring 
of potentially dangerous products. Government liability in these situa
tions also would provide for distribution of costs of the injuries over the 
entire population. Since the public as a whole benefits from government 
regulatory activity designed to prevent harmful or dangerous products 
from reaching the market, the public should share equally in the costs 
of providing adequate compensation to those injured when the regulatory 
mechanism breaks down. Finally, holding the Government liable in these 
cases would guarantee the injured plaintiff a solvent defendant. While 
in most cases the manufacturer of the product would be the primary 
source of compensation, in a number of cases the manufacturer is un
reachable or the recovery available from him is insufficient. In these 
situations, government liability is the most equitable means of providing 
a remedy.

For these reasons, the Griffin decision seems to be both legally sound 
and socially desirable. In those areas where there are statutes whose pur
pose is to protect the public health and safety, a plaintiff suffering bodily 
injury as a result of a negligent inspection in violation of a statutory 
mandate should have a cause of action against the Government. Although 
Griffin gives him a reasonable hope of success in bringing a suit, the 
FTCA clearly still provides a serious bar to recovery if a court chooses 
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to interpret the misrepresentation exception broadly to cover personal 
injuries. The only way to insure that plaintiffs in a situation analagous 
to that in Griffin will not be defeated when they attempt to apply the 
same rationale to areas such as food or aircraft inspections would be a 
statutory change to preclude this result. This could be achieved by 
amending the FTC A to make the misrepresentation exception inappli
cable to personal injuries. However, since the scope of the FTCA is 
broader than the inspection situations considered in this Note, amending 
the statute on the basis of its effect in this area alone may not be ap
propriate. An alternative method would be to amend each of the indi
vidual statutes in the cases where the arguments stated above apply. In 
the areas surveyed, it would be sound to amend the Federal Food, Drug, 
and Cosmetic Act, the food inspection acts, and the Federal Aviation Act 
to provide that the misrepresentation exception wiil not be applied to 
prevent recovery by a plaintiff personally injured as a result of a negli
gent inspection in violation of the standards established by the statute or 
the regulations issued pursuant thereto. This course would guarantee 
that the breakthrough made by Griffin in providing a remedy against 
the Government for those injured by negligent government inspections 
will be retained and not permitted to fall prev to the myriad difficulties 
inherent in FTCA litigation.

James J. Sullivan 
Rodger L. Tate





AN ERIE DOCTRINE FOR THE 
DISTRICT OF COLUMBIA

Until February 1, 1971, the District of Columbia operated under 
a single federally-created court system that had existed without funda
mental change for almost two centuries.1 Only one year after its es
tablishment as the seat of national government2 the District’s first court 
system was created3 under Congress’ plenary power to legislate for the 
District of Columbia.4 This federal court system generally resembled 
the federal system developing in the states. However, the absence of 
a local sovereign in the District with power to establish an independent, 
parallel court system required special legislation for a complete court 
structure.5 In order to provide a forum for all controversies, local and 
national, Congress expanded the jurisdiction and powers of the federal 
courts in the District to include jurisdiction and powers equivalent to 
those exercised in the state courts of Maryland and Virginia.6 Through

1 See O’Donoghue v. United States, 289 U.S. 516, 548 (1933); H.M. Hart & H. 
Wechsler, The Federal Courts and the Federal System 47 (1973); L. Schmeckebier, 
The District of Columbia: Its Government and Administration 719-20 (1928). See 
generally Palmore v. United States, 411 U.S. 389, 392 n.2 (1973).

2 The transfer of the seat of government from Philadelphia to the District of Co
lumbia occurred on December 1, 1800. Act of July 16, 1790, ch. 28, § 6, 1 Stat. 130.

3 Act of Feb. 27, 1801, ch. 15, 1-16, 2 Stat. 103. This initial judicial system was
modeled after the circuit courts that Congress had established for the 13 states in 
1789. See Judiciary Act of 1789, ch. 20, §§ 1-35, 1 Stat. 73; H.M. Hart & H. Wechs
ler, supra note 1, at 32-36. Later a district court level was added to the District of 
Columbia system to correspond to the federal district courts in the states. Act of 
Apr. 29, 1802, ch. 31, § 24, 2 Stat. 167.

4 Congress has exclusive legislative power over the District, including the power to 
create a local court system. U.S. Const, art. I, § 8, cl. 17; see National Mut. Ins. Co. 
v. Tidewater Transfer Co., 337 U.S. 582, 589-90 (1949); Keller v. Potomac Elec. 
Power Co., 261 U.S. 428, 442-43 (1923). The necessary and proper clause affirms Con
gress’ broad power over the District. U.S. Const, art. I, § 8, cl. 18. The power of 
Congress to ordain and establish federal courts in the United States includes power to 
establish federal courts in the District of Columbia. See Kendall v. United States 
ex rel. Stokes, 37 U.S. (12 Pet.) 524, 617-19 (1838); U.S. Const, art. Ill, § 1.

5 See H.M. Hart & H. Wechsler, supra note 1, at 47; C. Wright, Federal Courts 
§ 5, at 10 (2d ed. 1970).

6 See, e.g., Act of July 7, 1838, ch. 192, §§ 1, 4, 5 Stat. 306 (criminal court estab
lished with jurisdiction over all offenses against laws of the District of Columbia, local 
and national); Act of May 3, 1802, ch. 52, §§ 1, 2, 2 Stat. 193 (equitable jurisdiction of 
District of Columbia circuit courts in proceedings involving nonresidents same as Vir
ginia and Maryland high courts of chancery); Act of Mar. 3, 1801, ch. 24, 1-3,
2 Stat. 115 (jurisdiction of circuit courts for District of Columbia includes civil and 
criminal jurisdiction equivalent to district courts of Virginia and county and levy 
courts of Maryland).

1 963 ]
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out later reforms7 Congress retained this combined local-national sys
tem and as a result the judiciary established under article III also had 
non-article III jurisdiction.8 The United States Courts of Appeals for 
the District of Columbia Circuit remained the final appellate court for 
both local and national matters in the District.9

7 See, e.g., Act of Apr. 1, 1942, ch. 207, §§ 1, 4, 56 Stat. 190 (District of Columbia 
Municipal Court established consolidating previous criminal and civil courts); Act of 
Feb. 9, 1893, ch. 74, 1, 7, 27 Stat. 434 (Court of Appeals of the District of Colum
bia established with appellate jurisdiction over the Supreme Court of the District of 
Columbia); Act of Mar. 3, 1863, ch. 91, 1-3, 12 Stat. 762 (District of Columbia
Supreme Court established incorporating district, circuit, and criminal courts). See 
also F. Frankfurter & J. Landis, The Business of the Supreme Court 120-24 (1927).

8See O’Donoghue v. United States, 289 U.S. 516, 545, 551 (1933) (non-article III 
authority of D.C. courts not incompatible with status as article III courts); Kendall v. 
United States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 618-19, 625 (1838) (D.C. Circuit 
Court vested with broader powers and jurisdiction than federal courts in the states). 
But see O’Donoghue v. United States, 289 U.S. 516, 552 (1933) (Hughes, C.J., dis
senting) (D.C. courts not established under article III).

9 See Act of Feb. 9, 1893, ch. 74, § 7, 27 Stat. 434.
10 Pub. L. No. 91-358, 84 Stat. 473 (1970). Title I of the Act is known as the District 

of Columbia Court Reorganization Act. Id. § 101. Section 111 contains the principal re
organization provisions of the Act and is codified in the District of Columbia Code. 
Court Reorganization Act § 111, D.C. Code Ann. §§ 11-101 to -2504 (1973). The 
reorganization was complete in August of 1973. Id. § 11-501.

Both court systems in the District of Columbia technically are federal court systems 
since both were created by Congress pursuant to its power under the Federal Con
stitution. D.C. Code Ann. § 11-101 (1973); see U.S. Const, art. I, § 8, cl. 17; id. art. Ill, 
§ 1. In order to differentiate between the systems, the United States District Court and 
the United States Court of Appeals for the District of Columbia Circuit will be termed 
federal courts, while the District of Columbia Superior Court and the District of 
Columbia Court of Appeals will be termed local courts.

Under this separation the District of Columbia federal courts retain the jurisdiction 
generally exercised by the federal courts in the states but also are granted certain non- 
federal jurisdiction. D.C. Code Ann. § 11-301 (1973); see S. Rep. No. 91-405, 91st 
Cong., 1st Sess. 5 (1969); H.R. Rep. No. 91-907, 91st Cong., 2d Scss. 23 (1970). 
Congress expressly established the federal courts in the District under its article III 
power to ordain and establish federal courts. D.C. Code Ann. § 11-101 (1) (1973); 
see U.S. Const, art. Ill, § 1; S. Rf.p. No. 91-405, supra, at 18.

11 See Court Reorganization Act §111, D.C. Code Ann. § 11-921 (1973).
12 See id. § 11-923 (b).

This hybrid system was split in 1971 under the District of Columbia 
Court Reform and Criminal Procedure Act of 1970.10 Title I of the 
Act, referred to as the Court Reorganization Act, vested the local 
courts with full local jurisdiction equivalent to that exercised by state 
courts over civil11 and criminal12 matters. The Act completed the sep
aration of court systems in granting local courts appellate autonomy by 
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removing the United States Court of Appeals for the District of Co
lumbia Circuit from the chain of review and vesting final local appellate 
authority in the District of Columbia Court of Appeals.13 This revision 
of the judicial system, while eliminating certain anomalies and incon
sistencies that existed in the single system,14 raised for the first time the 
problem of conflicting decisional law in the two newly autonomous 
but overlapping judiciaries in the District.15 Federal courts in the states, 
in order to avoid friction between the state and federal systems, have 
deferred to and accommodated the state courts under the abstention 
doctrine,16 the anti-injunction statute,17 18 the Three-Judge-Court Act,ls 
and the Erie doctrine.19 In the parallel state and federal court systems, 
federal courts must follow state substantive law, including state statu
tory20 and decisional law,21 but follow “general law” on matters of 
federal statutory22 and United States constitutional law.23 No similar

™See id. §§ 11-102, -301.
14 See S. Rep. No. 91-405, supra note 10, at 3 (relief for federal court burdened with 

trial of local felonies); H.R. Rep. No. 91-907, supra note 10, at 23 (federal judges no 
longer required to devote time and energy to matters of purely local nature).

15 With the return of the District of Columbia federal courts to almost purely 
federal jurisdiction, the major overlap, as in the states, is in the area of diversity 
jurisdiction. Cf. H.M. Hart & H. Wechsler, supra note .1, at 1234-39; C. Wright, 
supra note 5, § 45. This overlap arises primarily in cases of diversity, but also occurs 
where federal courts hear and decide claims under pendent jurisdiction. See generally 
C. Wright, supra note 5, § 19, at 64-65. Since the claims in both diversity and pendent 
jurisdiction cases are based on local rights and are tried in federal courts only because 
of the fortuity of diverse parties or the similarity of local and federal causes of action, 
the same solution to the problem of inconsistent decisional law may relieve conflicts in 
both situations.

1,5 See generally 1 Barron & Holtzoff § 64 (C. Wright ed. 1958); H.M. Hart & 
H. Wechsler, supra note 1, at 985-1009; C. Wright, supra note 5, § 52.

17 28 U.S.C. § 2283 (1970); see Toucey v. New York Life Ins. Co., 314 U.S. 118, 
129-35 (1941). See generally 1 Barron & Holtzoff, supra note 16, § 46; H.M. Hart & 
H. Wechsler, supra note 1, at 956-66; C. Wright, supra note 5, § 47; Bell, State 
Courts and the Federal System, 21 Vand. L. Rev. 949, 963-67 (1968).

18 28 U.S.C. § 2281 (1970). See generally 1 Barron & Holtzoff, supra note 16, § 52; 
H. M. Hart & H. Wechsler, supra note 1, at 967-75; C. Wright, supra at note 5, § 50.

19 See Erie R.R. v. Tompkins, 304 U.S. 64 (1938). See generally 1 Barron &
Holtzoff, supra note 16, § § 8, 38; H. M. Hart & H. Wechsler, supra note 1, at 694- 
702, 713-18; C. Wright, supra note 5, 55-60.

20 See Rules of Decision Act, 28 U.S.C. § 1652 (1970).
21 See Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938).
22 See Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173, 176-77 (1942) (federal 

antitrust and patent law); Prudence Realization Corp. v. Geist, 316 U.S. 89, 95 (1942) 
(federal bankruptcy statute); Huber Baking Co. v. Stroehman Bros. Co., 252 F.2d 945, 
952-53 (2d Cir. 1958) (federal collective trademark statute).

23 See Sutton v. Lieb, 342 U.S. 402, 406 (1952); Holm v. Shilensky, 388 F.2d 54, 
56 n.2 (2d Cir. 1968V In addition, federal courts must determine and follow federal
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deference by state courts or legislatures to federal court decisions in 
federal matters has appeared.24

common law in cases where no state’s law is applicable. See Ohio v. Wyandotte Chems. 
Corp., 401 U.S. 493, 498 n.3, 500 (1971) (action by state against nonresident); Texas v. 
New Jersey, 379 U.S. 674, 683 (1965) (action by one state against another).

24 See Brown v. Palmer Clay Prods. Co., 290 Mass. 108, 110, 195 N.E. 122, 123 
(1935) (until United States Supreme Court reaches contrary7 conclusion, state courts 
may exercise own judgment in questions involving federal statutes, even though 
national uniformity is desirable); Lewis v. Braun, 356 Ill. 467, 474-75, 191 N.E. 56, 59 
(1934) (decision of United States Court of Appeals entitled to respect but not binding 
on state supreme court); Note, Authority in State Courts of Lower Federal Court 
Decisions on National Law, 48 Colum. L. Rev. 943, 946-48 (1948). But see Handy v. 
Goodyear Tire & Rubber Co., 230 Ala. 211, 160 So. 530 (1935) (decision of United 
States Court of Appeals binding on state courts and dispositive of case). Krouse v. 
Lowden, 153 Kan. 181, 188, 109 P.2d 138, 143 (1941) (interpretation of federal statutes 
by federal courts, particularly United States Supreme Court, controlling upon state 
courts).

25 Since the District of Columbia is not a state, laws applicable to the states often are 
held inapplicable to the District. See, e.g., Palmore v. United States, 411 U.S. 389, 
395-96 (1973) (federal appeals statute partially inapplicable); District of Columbia v. 
Carter, 409 U.S. 418, 424-25 (1973) (federal civil rights act inapplicable); Hepburn v. 
Ellzev, 6 U.S. (2 Cranch) 445, 452-53 (1805) (diversity7 jurisdiction statute, employing 
language parallel to Constitution, inapplicable). But see National Mut. Ins. Co. v. 
Tidewater Transfer Co., 337 U.S. 582, 588 (1949) (statute creating diversity jurisdiction 
for actions between District citizens and citizens of a state upheld as constitutional); 
Hurd v. Hodge, 334 U.S. 24, 31-34 (1948) (federal civil rights conveyancing statute 
applicable).

26 See, e.g., Hanna v. Plumer, 380 U.S. 460 (1965); Byrd v. Blue Ridge Rural Elec. 
Coop., Inc., 356 U.S. 525 (1958); Ragan v. Merchants Transfer & Warehouse Co., 337 
U.S. 530 (1949); Erie R.R. v. Tompkins, 304 U.S. 64 (1938).

If the federal courts in the District arc bound by the decisions of the local courts, 
the same reasoning and arguments should bind federal courts outside the District as

Although the emergence of separate systems in the District of Co
lumbia undoubtedly will lead to the problem of conflicting decisional 
law encountered by the parallel systems in the states, the District can
not adopt the judicial and statutory solutions that apply in the states 
without analyzing the bases and rationales underlying those solutions.25 
The problem of differing interpretations of law in the local and federal 
courts of the District of Columbia suggests that the federal courts in 
the District be required to follow local court decisions through a prac
tice analogous to that prevailing in the states.26 The constitutional, 
statutory, and policy bases of the solution applied in the states support a 
similar requirement for the District of Columbia, and nothing that the 
United States Congress or the federal courts in the District have done 
under the Court Reorganization Act and the District of Columbia Self
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Government and Governmental Reorganization Act27 28 precludes the 
imposition of such a solution on the federal courts in the District of 
Columbia.

well. Thus all federal courts, when required to apply the local law of the District, 
would have to look to the decisional law of the local District of Columbia courts for 
the rules of decision.

27 Pub. L. No. 93-198 (Dec. 24, 1973).
28 304 U.S. 64 (1938). Not all judges and commentators accept the constitutional 

bases of the Erie decision, though Justice Brandeis expressly claimed such grounds. 
Id. at 79-80; see Ragan v. Merchants Transfer & Warehouse Co., 337 U.S. 530, 558 
(1949) (Rutledge, J., dissenting); Erie R.R. v. Tompkins, 304 U.S. 64, 90-91 (1938) 
(Reed, J., concurring); Clarke, State Law in the Federal Courts: The Brooding Omni
presence of Erie v. Tompkins, 55 Yale L.J. 267, 273 (1946); Note, The Operation of 
Federalism in Diversity: Erie's Constitutional Basis, 40 Ind. L.J. 512, 522 & n.28 (1965); 
Note, Diversity Jurisdiction: State Policy and the Independent Federal Forum, 39 Ind. 
L.J. 582, 584, 589 (1954). However, many do accept at least one of the constitutional 
bases probably relied upon by the Court. See Hanna v. Plumer, 380 U.S. 460, 475 
(1965) (Harlan, J., concurring); Friendly, In Praise of Erie, 39 N.Y.U.L. Rev. 383, 402 
(1964); Hill, The Erie Doctrine and the Constitution, 53 Nw. U.L. Rev. 427 (1958); 
Stason, Choice of Law Within the Federal System, 52 Cornell L.Q. 377, 383 (1967).

29 304 U.S. at 78. The true Erie situation involves a federal court sitting in diversity 
and considering a cause of action based on state law. See id.-, Snepp, The Law Applied 
in the Federal Courts, 13 Law & Contemp. Prob. 165, 169 (1948). In diversity situa
tions where the cause of action arises under federal law, however, the federal courts 
may apply general federal law. See Francis v. Southern Pac. Co., 333 U.S. 445, 450 
(1948); American Pipe & Steel Corp. v. Firestone Tire & Rubber Co., 292 F.2d 640, 
643-44 (9th Cir. 1961); Huber Baking Co. v. Strochmann Bros. Co., 252 F.2d 945, 
952-53 (2d Cir. 1958). Erie docs not apply' in nondiversity cases in the federal courts 
where federal interests prevail or federal uniformity’ is desired. See Prudence Realiza
tion Corp. v. Geist, 316 U.S. 89 (1942); D’Ocnch, Duhme & Co. v. Federal Deposit 
Ins. Corp., 315 U.S. 447, 455-56 (1942); Dcitrick v. Grcaney, 309 U.S. 190, 200-01 
(1940); United States v. Clearfield Trust Co., 130 F.2d 93, 94-95 (3d Cir. 1942), aff'd, 
318 U.S. 363 (1943); Cohn, Relationships Between Federal and Local Courts After 
Court Reorganization, D.C. Bar J., Oct.-Feb.. 1973, at 56. But in the absence 
of a specific federal statute or policy, a federal court may adopt a state statute or 
rule. See Woods v. Interstate Realty7 Co., 337 U.S. 535, 538 (1949); Royal Indem. Co. 
v. United States, 313 U.S. 289, 296-97 (1941); Board of County Comm’rs v. United 
States, 308 U.S. 343, 351-52 (1939); Wichita Royalty Co. v. City Nat’l Bank 306 U.S. 
103. 107 (1939). In nondiversity’ situations concerning state-created causes of action. 

Constitutional Implicai ions of the Erie Doctrine

Any solution to the problem of conflicting decisional law in the Dis
trict of Columbia mandated by the Constitution would have fully per
suasive effect. The United States Supreme Court provided such a 
solution for the states under the constitutional compulsion of Erie Rail
road v. Tompkins'^ which requires that federal courts follow state 
substantive law in diversity cases29 and defines state law to include 
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decisional as well as statutory law.30 The Erie doctrine compels fed
eral court conformance to state decisional law in order to achieve uni
formity of decisions within the local or state jurisdiction and thereby 
to alleviate the problems of forum shopping, unequal administration of 
the laws, and lack of uniformity of the laws.31 This solution, if applied 
in the District of Columbia, would reduce conflicts in the dual court 
system of the District as it does in the parallel court systems of the 
states. However, the constitutional premises of Erie may not be appli
cable in the District of Columbia.32

federal courts have followed state court decisions on the issue. See Commissioner v. 
Estate of Bosch, 387 U.S. 456, 465 (1967); Wichita Royalty Co. v. City Nat’l Bank, 
306 U.S. 103, 107 (1939); Rules of Decision Act, 28 U.S.C. § 1652 (1970); Hill, The 
Erie Doctrine in Bankruptcy, 66 Harv. L. Rev. 1013, 1034 (1953); Snepp, supra at 169; 
65 Mich. L. Rev. 359, 364-65 (1966).

30 304 U.S. at 78; see Warren, New Light on the History of the Federal Judiciary Act 
of 1789, 37 Harv. L. Rf.v. 49, 88 (1923).

31 See Hanna v. Plumer, 380 U.S. 460, 467 (1965); Guaranty Trust Co. v. York, 326 
U.S. 99, 109, 112 (1945); Erie R.R. v. Tompkins, 304 U.S. 64, 74-75 (1938); C. Wright, 
supra note 5, §§ 59-60; Friendly, supra note 28, at 422.

32 See Cohn, supra note 29, at 56.
33 Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496-98 (1941); Baltimore & O. 

R.R. v. Baugh, 149 U.S. 368, 400-05 (1893) (Field, J., dissenting); Pennoyer v. Neff, 95 
U.S. 714, 722 (1877); Wheaton v. Peters, 33 U.S. (8 Pet.) 591, 658 (1834); see Rules 
Enabling Act, ch. 651, 48 Stat. 1064 (1934), as amended, 28 U.S.C. § 2072 (1970). See 
generally C. Wright, supra note 5, § 56; Hill, supra note 29, at 1026, 1031-33; Parker, 
Dual Sovereignty and the Federal Courts, 51 Nw. U.L. Rev. 407 (1956). States also 
have the right to make procedural law for their own courts, but the federal courts are 
not bound to follow state procedure if it conflicts with a Federal Rule of Civil Pro
cedure. See Hanna v. Plumer, 380 U.S. 460, 471-72 (1965); Erie R.R. v. Tompkins, 304 
U.S. 64, 92 (1938) (Reed, J., concurring).

34 Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938). Even in Swift v. Tyson the Court 
recognized the right of states to make their own statutory substantive law. 41 U.S. 
(16 Pet.) 1, 18-19 (1842); see Judiciary Act of 1789, ch. 20, § 34, 1 Stat. 73. The Court

CONSTITUTIONAL FEDERALISM

The tenth amendment to the Constitution reserves to the states 
and the people all powers not delegated to the federal government or 
expressly prohibited to the states. Under this reservation, each state 
has the right to legislate for its inhabitants on substantive matters not 
delegated to the federal government.33 Erie affirmed this constitutional 
right of each state to create its own law distinct from that of the fed
eral government and other states through legislative enactment and 
judicial decision.34
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The concurrent jurisdiction of state and federal courts over cases 
between individuals of diverse citizenship causes friction in the dual 
sovereignty system created under the Constitution.35 Since each state 
has full right and power to legislate within its own sphere of legitimate 
local concerns,36 any application of federal law in that sphere is a 
usurpation and diminution of that state’s rights and leads to chafing 
between the parallel sovereigns.37 The conflict arising from sovereign 
legislatures is lessened by the Constitution itself with its delegation of 
issues to federal or state control,38 while the conflict between sovereign 
courts and their differing decisions is tempered by Supreme Court 
decisions, particularly the Erie doctrine, limiting the role of the federal 
judiciary in the state sphere.39 This structure fosters uniformity of 
judicial decisions and preserves state sovereignty by requiring federal 
courts to follow state substantive law, adhere to state precedent, and, 
in effect, act as state courts in determining state common law.40
in Erie extended this right to include the decisional law of the courts in the states. 
304 U.S. at 78.

35 See Smith, Blue Ridge & Beyond: A Byrd's-Eye View of Federalism in Diversity 
Litigation, 36 Tulane L. Rev. 443, 466 (1962). The Constitution grants the federal 
government the power to create a federal court system. U.S. Const, art. I, § 8; id. art. 
Ill, 1, 2. Reserved to the states is the power to create state courts to exercise state 
judicial power, which courts in many states existed before the Constitution was 
adopted. Id. amend. X; see Frank, Historical Bases of the Federal Judicial System, 
13 Law & Contemp. Prob. 3, 4-8 (1948). The framers contemplated parallel sys
tems of government, state and federal, and concomitant parallel systems of courts. 
See F. Frankfurter & J. Landis, supra note 7, at 7-10; Bell, supra note 17, at 949; 
Frank, supra, at 8-10; Ross, The Constitutional Law of Federalism in the United States 
and Australia, 29 Va. L. Rev. 881, 884 (1943).

36 See Hanna v. Plumer, 380 U.S. 460, 475 (1965) (Harlan, J., concurring); Note, 
Diversity Jurisdiction: State Policy and the Independent Federal Forum, 39 Ind. L.J. 
582, 584-85 (1964).

37 See Erie R.R. v. Tompkins, 304 U.S. 64, 78-79 (1938) ; Baltimore & O.R.R. v. 
Baugh, 149 U.S. 368, 400-01 (1893) (Field, J., dissenting); Ogden v. Saunders, 25 U.S. 
(12 Wheat.) 212, 359 (1827); Stason, supra note 28, at 381-82.

38 U.S. Const, amend. X. The Constitution delegates specific matters to the federal 
government and in such matters state interference is prohibited. See id. art. I, § 8 
(prescribing federal legislative powers in enumerated areas); id. art. I, § 10 (pro
scribing state legislation in enumerated areas); id. amend. XIV (proscribing state 
abridgment of federal privileges and immunities); see Ogden v. Saunders, 25 U.S. (12 
Wheat.) 212, 368 (1827).

39 See Hanna v. Plumer, 380 U.S. 460, 471-73 (1965); Erie R.R. v. Tompkins, 304 U.S. 
64, 78-80 (1938).

40 See Bernhardt v. Polygraphic Co. of America, Inc., 350 U.S. 198, 203 (1956); 
Guaranty Trust Co. v. York, 326 U.S. 99, 108 (1945); C. Wright, supra note 5, § 58; 
Clark, supra note 28, at 291; Friendly, supra note 28, at 422; Ross, supra note 35, at 
1031.
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The Erie doctrine requirement that federal courts follow state sub
stantive law derives additional support from the absence of any con
stitutional provision authorizing the federal government to make state 
substantive law.41 Federal legislative power is limited to the effectuation 
of policies under the Constitution,42 and federal judicial power is re
stricted to federal matters, where policy and principle require uni
formity.43 The federal legislature does not have concurrent power to 
legislate for the states, and “no clause in the Constitution purports to 
confer such a power upon the federal courts.” 44 Because the federal 
government possesses only specifically enumerated powers, each state 
retains exclusive control over its own substantive law that is not dele
gated to the federal government.45 Without authorization to legislate 
state substantive law, the federal government through a federal court 
sitting in diversity cannot formulate and follow its own version of “gen
eral common law” since this too would be an unconstitutional assump
tion of state power.46 Where applicable, the Erie doctrine requires that 
federal judges ascertain and apply only the substantive law that the 
state announces in exercising exclusive and independent authority over 
local matters in both the legislature and judiciary. Nothing in the 
LTnited States Constitution authorizes the imposition of any other gen
eral law by the federal legislature or courts on the states.47

41 1 lie Constitution authorizes the federal government to act in areas of general do
mestic concern and enumerates specific areas of federal power. See, e.g., U.S. Const. 
Preamble; id. art. I, § 8; id. art. II, § 2; id. art. Ill, § 2. Nowhere does the Constitution 
grant federal power over state substantive law. See Erie R.R. v. Tompkins, 304 U.S. 
64, 78 (1938); Bowman, The Unconstitutionality of the Rule of Swift v. Tyson, 18 
B.U.L. Rev. 657, 670-73 (1938).

42 See Wheaton v. Peters, 33 U.S. (8 Pet.) 591, 658 (1834); Bowman, supra note 41, 
at 672-73; Hill, supra note 29, at 1033, 1050.

43 See Prudence Realization Corp. v. Geist, 316 U.S. 89, 95 (1942) ; D’Oench, Duhme 
& Co. v. Federal Deposit Ins. Corp., 315 U.S. 447, 455-56 (1942); United States v. 
Clearfield Trust Co., 130 F.2d 93, 94-95 (3d Cir. 1942), aff'd, 318 U.S. 363 (1943); Note, 
Interaction of National and State-Created Interests in Non-Diversity Fields, 47 Colum. 
L. Rev. 629, 632 (1947).

44 Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938); accord, Kuhn v. Fairmont Coal Co., 
215 U.S. 349, 370 (1910) (Holmes, J., dissenting).

45 Texas v. White, 74 U.S. (7 Wall.) 700, 725 (1868).
46 Erie R.R. v. Tompkins, 304 U.S. 64, 79-80 (1938) ; accord, Black & White Taxicab 

& Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518, 533 (1928) 
(Holmes, J., dissenting); Kuhn v. Fairmont Coal Co., 215 U.S. 349, 370 (1910) 
(Holmes, J., dissenting); see Bowman, supra note 41, at 670-73.

47 Klaxon Co. v. Stcntor Elec. Alfg. Co., 313 U.S. 487, 497 (1941); see Erie R.R. v. 
Tompkins, 304 U.S. 64, 78 (1938); Baltimore & O.R.R. v. Baugh, 149 U.S. 368, 397-98 
(1893) (Field, J., dissenting) ; Snepp, supra note 29, at 169.
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The District of Columbia, generally not considered a state for pur
poses of the Constitution, does not enjoy the reservation of power to 
the states under the tenth amendment,48 and the premise of state sov
ereignty which underlies the tenth amendment does not apply to the 
District. Were the District of Columbia considered a state for tenth 
amendment purposes, the undelegated powers would be reserved to 
the District’s government or its people. However, because the sovereign 
in the District of Columbia is the federal government, acting directly 
or through a delegate,49 the reservation merely would reinforce the 
plenary power which Congress already exercises over the District.

4sSe<? Hepburn v. Ellzcy, 6 U.S. (2 Cranch) 445, 452-53 (1805) (District of Co
lumbia not a state for purposes of diversity jurisdiction under the Constitution). In 
Hurd v. Hodge the Court held that section 1982 of title 42 of the United States Code 
applies in the District as well as in the states since it expresses the general policy of 
Congress in favor of guaranteeing the protections of the Civil Rights Act of 1866 to 
all citizens under the fourteenth amendment; for this purpose the District is a state or 
territory. 334 U.S. 24, 30-34 (1948); see Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27, 
as amended, 42 U.S.C. § 1982 (1970). Last term, however, the Court in District of 
Columbia v. Carter held that section 1983 of title 42 was inapplicable in the District 
since section 1983 was based on the fourteenth amendment and was enacted to pro
vide state citizens with a right of action in federal courts to enforce state laws. 409 
U.S. 418, 423-25 (1973); rce 42 U.S.C. § 1983 (1970). The Court concluded that since 
rhe District is not a state and the fourteenth amendment is inapplicable, District citi
zens are not entitled to access to federal courts to litigate civil rights violations under 
section 1983. 409 U.S. at 432-33. Hurd was dismissed as being a thirteenth amendment 
case. Id. at 420-25.

49 U.S. Const, art. I, § 8, cl. 17; see Palmore v. United States, 411 U.S. 389, 406-07 
(1973); Berman v. Parker, 348 U.S. 26, 33 (1954); District of Columbia v. John R. 
Thompson Co., 346 U.S. 100, 109 (1953); Stoutcnburgh v. Hcnnick, 129 U.S. 141, 147 
(1889); Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 445-47 (1821).

50See L. Sch.meckebier, supra note 1, at 23-35, 65.
51 Even under rhe new District of Columbia Self-Government and Governmental 

Reorganization Act, Congress retains legislative power over the District and has the 
power to amend or repeal any laws in force in the District. Pub. L. No. 93-198, § 601 
(Dec. 24, 1973).

52 Sec U.S. Const, art. I, § 8, cl. 17; id. art. Ill, § 1; Court Reorganization Act § 111, 
D.C. Code Ann. § 11-101 (1973). The Co«urr Reorganization Act distinguishes between 

The problem of parallel sovereigns, state and federal, does not exist 
to the same extent in the District of Columbia as it does in the states. 
While two governmental bodies have legislated for the District at 
various times in its history,50 the local or municipal government derives 
its power from Congress and thus is not an autonomous sovereign 
whose laws are protected constitutionally from interference under the 
principles of federalism.51 Similarly, although the local and federal court 
systems in the District are now separate, each was created by Con
gress and both are part of the same federal sovereign.52 This common 



D. C. Erie

62 Geo. L. J. 963 [1974]

generative source certainly cannot avert all conflict between local and 
national legislation and judicial decisions; differences inevitably will 
arise.53 However, because conflicts in the District are a product of a 
statutory, not a constitutional, scheme of duality, the citizens of the 
District have no tenth amendment right to a uniform system of sub
stantive law of their own making.

the federal courts and the District of Columbia courts for purposes of jurisdiction and 
power, but affirms their mutual congressional creation. See id. §§ 11-101, -102, -301, 
-921.

53 Legislative enactments on the local and national level have come into conflict before, 
both when Congress has delegated the local legislative power and when Congress itself 
has acted as local legislature for the District. In Stoutenburgh v. Hennick the Legisla
tive Assembly of the District of Columbia Corporation, created by Congress, enacted 
a municipal law requiring that commercial agents operating in the District be licensed, 
which conflicted with the federal government’s power to regulate commerce on a 
national level as provided in the Constitution. 129 U.S. 141, 142-48 (1889); see U.S. 
Const, art. I, § 8, cl. 3. In the criminal area, Congress has enacted differing standards 
for setting bail in the District of Columbia, one in the national Bail Reform Act of 
1966 and the other in the local District of Columbia Court Reform and Criminal Pro
cedure Act. See United States v. Thompson, 452 F.2d 1333, 1335-37, 1342-43 (D.C. Cir. 
1971), cert, denied, 405 U.S. 998 (1972); Bail Reform Act of 1966, 18 U.S.C. 3138, 
3146 (1970); District of Columbia Court Reform and Criminal Procedure Act § 210(a), 
D.C. Code Ann. §§ 23-1321, -1325 (1973). Judicial decisions differing in the local and 
federal court systems include cases concerning the common law categories of entrants 
to land. Compare Smith v. Arbaugh’s Restaurant, Inc., 469 F.2d 97 (D.C. Cir. 1972), 
cert, denied, 412 U.S. 939 (1973) (new rule adopted by federal courts after reorganiza
tion) and Cooper v. Goodwin, 478 F.2d 653 (D.C. Cir. 1973) (new rule adopted by 
federal courts after reorganization) with Firfer v. United States, 208 F.2d 524 (D.C. 
Cir. 1953) (rule prior to reorganization) and Luck v. Baltimore & O.R.R., 352 F. Supp. 
331 (D.D.C. 1972) (rule in Firfer applied after reorganization as relevant precedent). 
See generally notes 196-212 infra and accompanying text.

54 U.S. Const, art. I, § 8, cl. 17. The federal government has the powers of a local 
and national legislative body in the District of Columbia. District of Columbia v. John 
R. Thompson Co., 346 U.S. 100, 108 (1953); O’Donoghue v. United States, 289 U.S. 516, 
545 (1933). The Congress may delegate its local powers to a local legislature, elected 
or appointed, or to a municipal corporation. District of Columbia v. John R. Thompson 
Co., 346 U.S. 100, 109 (1953); Stoutenburgh v. Hennick, 129 U.S. 141, 147 (1889); 
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 445-47 (1821).

55 See Keller v. Potomac Elec. Power Co., 261 U.S. 428, 442-43 (1923); Kendall v. 
United States ex rel. Stokes, 37 U.S. (12 Pet.) 524, 619 (1838).

In contrast to the federal-state division of power over substantive law 
in the states, the Constitution provides Congress with plenary power 
over substantive law in the District of Columbia, which includes the 
power of a local legislature.54 Congress’ power includes the right to 
make local statutory law to be applied in the local court system, and 
the plenary power of the federal government by implication also in
cludes a right to make local decisional law through the federal courts.55
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Since Congress’ legislative power extends to all courts in the District, 
federal courts cannot be compelled to follow local court decisions on 
the basis of Congress’ lack of power to make local substantive law. 
Each court system in the District of Columbia is the creation of the 
same sovereign entitled to legislate on both local and national issues; 
thus neither system is bound to accommodate the other in order to 
prevent an unconstitutional usurpation of power.

EQUAL PROTECTION AND DUE PROCESS

In the Erie line of cases the Supreme Court has raised a second consti
tutional basis for applying the Erie solution in the states, that of equal 
protection under the fourteenth amendment.56 In Erie Railroad v. Tomp
kins the Court mentioned equal protection in criticizing the discrimina
tion against nondiverse citizens fostered by previous decisions.57 * Subse
quently, the Court in Hanna v. Plumer™ upheld a federal rule of civil 
procedure over a more restrictive state rule because the minimal pro
cedural variation involved was not considered sufficiently substantial 
to raise the equal protection problems Erie was designed to prevent.59 
Although the Court may not have applied the fourteenth amendment 
as such, the standard employed in providing for uniformity of state 
substantive law under the Erie doctrine resembles that of the Equal 
Protection Clause.

56 See Hanna v. Plumer, 380 U.S. 460, 469 (1965); Erie R.R. v. Tompkins, 304 U.S. 
64, 75 (1938). But see Comment, Hanna v. Plumer: An Expanded Concept of Federal 
Common Law—A Requiem for Erie?, 1966 Duke L.J. 142.

57 Eric R.R. v. Tompkins, 304 U.S. 64, 75 (1938); see Black & White Taxicab & 
Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518 (1928); Swift v. 
Tyson, 41 U.S. (16 Pet.) 1 (1842).

-r>8 380 U.S. 460 (1965).
59 Id. at 469. The federal rule allows service of process upon an individual by leaving 

copies of the summons and complaint at the party’s residence or usual place of abode, 
and this manner of service was used on the defendant in Halina. Id. at 461; see Fed. 
R. Civ. P. 4(d)(1). The Massachusetts statute requires in-hand service on the executor 
of a will, and the defendant in Hanna was an exec’utor. 380 U.S. at 482; see Mass. Gen. 
Laws Ann. ch. 197, § 9 (1958).

60 The fourteenth amendment to the United States Constitution provides in part: 
“nor shall any State . . . deny to any person within its jurisdiction the equal pro
tection of the laws.’’ U.S. Const, amend. XIV; see Comment, supra note 56, at 152.

LTse of the fourteenth amendment to compel federal courts to follow 
state decisional law, however, may be inappropriate since the four
teenth amendment is directed to state action only.60 In any case, the 
fourteenth amendment has been held inapplicable to the District of 
Columbia since the District is not a state and the amendment specffi- 
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callv addresses state action?51 However, the fifth amendment, which 
is directed at federal action, does apply within the District and may 
incorporate the fourteenth amendment guarantees of equal protection?’2

The Supreme Court held in Bolling v. Sharpe™ that discrimination 
violative of equal protection under the fourteenth amendment, if ex
treme and unjustifiable, also violates due process under the fifth amend
ment?’4 In that case the Court interpreted the fifth amendment as 
incorporating equal protection where it was “unthinkable” that the 
Constitution would impose a lesser duty on the federal government in 
the District than it imposed on the states?’5 Under the fourteenth 
amendment citizens within each state are entitled to the equal protec
tion of their state laws—to the security of equality of protection for 
and against all individuals similarly situated.61 62 63 64 * 66 The equal protection 
clause also prohibits enforcement of arbitrary or discriminatory agree
ments or statutes in state courts?’7 Allowing diverse parties in the 
District of Columbia an additional body of decisional law denied to 
nondiverse parties leads to unequal treatment in the courts. To the 

61 See District of Columbia v. Carter, 409 U.S. 418, 419 (1973); Bolling v. Sharpe, 347 
U.S. 497, 499 (1954); Hamilton Nat’l Bank v. District of Columbia, 156 F.2d 843, 846 
(D.C. Cir. 1946). But see Hurd v. Hodge, 334 U.S. 24, 31-34 (1948).

62 The fifth amendment to the United States Constitution provides in part: “No per
son shall be . . . deprived of life, liberty, or property, without due process of law.’’ 
U.S. Const, amend. V.

63 347 U.S. 497 (1954).
64 Id. at 499. Bolling v. Sharpe was a companion case to Brown v. Board of Education, 

and both considered the constitutionality of segregation in public schools, Brown under 
the fourteenth and Bolling under the fifth amendment. Id.; see Brown v. Board of Edu
cation, 347 U.S. 483 (1954).

G5 347 U.S. at 499-500; see Shapiro v. Thompson, 394 U.S. 618, 641-42 (1969) (D.C. 
welfare residency requirement unconstitutional); Neild v. District of Columbia, 110 F.2d 
246, 256-58 (D.C. Cir. 1940) (seinble) (alleged tax discrimination by D.C. government 
not violative of equal protection elements of the fifth amendment). The Supreme Court 
in Schneider v. Rusk relied on equal protection elements inherent in the fifth amend
ment’s guarantee of due process to strike down a federal statute which discriminated 
against naturalized citizens. 377 U.S. 163, 164, 168 (1964); see Immigration and Na
tionality Act of 1952, ch. 3, § 352 (a)(1), 66 Stat. 269 (naturalized citizen loses citizen
ship by continuous residence for three years in his country of origin).

(w See Truax v. Corrigan, 257 U.S. 3 12, 332-33 (1921 ); Missouri Pac. Ry. v. Mackey, 
127 U.S. 205, 209 (1888). Thus each United States citizen is protected from intentional 
or arbitrary discrimination by state action in the form of express legislation or execution 
of statutes. See Sunday Lake Iron Co. v. Wakefield, 247 U.S. 350, 352 (1918). Although 
not a citizen of any state, a District of Columbia citizen must receive the same protec
tion within a state as do state citizens. See Vick Wo v. Hopkins, 118 U.S. 356, 369 
(1886).

Cy~ See Shelley v. Kraemer, 334 U.S. 1, 14-23 (1948).
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extent that this inequality is an extreme and unjustifiable denial of equal 
protection, the federal courts in the District of Columbia may be re
quired to conform to local substantive law in order to assure fairness 
and equality to all litigants in the District.

The normal requirements of the Due Process Clause also may dictate 
a solution to the problem of conflicting decisional law in the District. 
The fifth amendment guarantees fundamental fairness to all litigants 
through procedural and substantive safeguards.GN The Due Process 
Clause protects every citizen from the exercise of arbitrary power by 
state or federal governments,09 and each citizen is entitled to the security 
of clear and reasonable laws.70 The inequities of forum-shopping and 
the discrimination inherent in a separate body of federal common law 
available to diverse parties in federal courts in the District tend to 
vitiate due process protections for nondiverse citizens and to under
mine guarantees of fairness.71 The availability of different standards 
and potentially greater protections for one group of citizens unjusti
fiably may discriminate against less protected citizens and may be suf
ficient to invoke a due process solution to remedy the inequity.72 The 
fifth amendment requirements of fundamental fairness apply to federal 
courts in the District of Columbia as well as in the states and may 
require that the federal judiciary follow local court decisions when 
ruling on local District matters in order to avoid a denial of the due 
process requirements of fairness.73

n8See Goldberg v. Kelly, 397 U.S. 254, 260-66 (1970) (procedural due process re
quires that welfare recipient be allowed an evidentiary hearing before benefits are 
terminated); Nebbia v. New’ York, 291 U.S. 502, 525 (1934) (substantive law must not 
be unreasonable, arbitrary, or capricious).

See Nebbia v. New7 York, 291 U.S. 502, 525 (1934); Duncan v. Missouri, 152 U.S. 
277, 382 (1894).

See Nebbia v. New York, 291 U.S. 502, 525 (1934); Connally’ v. General Const. Co., 
269 U.S. 385, 391 (1926).

71 See Comment, supra note 56, at 154-55 & n.51, citing Hanna v. Plumer, 380 U.S. 
460,467 (1965).

72 The fifth amendment forbids discrimination that is “so unjustifiable as to be vio
lative of due process.” Schneider v. Rusk, 377 U.S. 163, 168 (1964); Bolling v. Sharpe, 
347 U.S. 497, 499 (1954).

73 See Note, T/je Operation of Federalism in Diversity: Erie's Constitutional Basis, 
40 Ixi). L.J. 512, 523 (1965); Comment, supra note 56, at 154-55.

Statutory Imposition of the Erie Doctrine

The District of Columbia Court Reorganization Act, which itself 
raises the possibility of conflicting decisions by establishing a dual court 
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system,74 may indicate which court’s law controls in local controversies. 
The Act prescribes a comprehensive scheme to unify and modernize 
the local court structure75 and clearly distinguishes local jurisdiction 
over criminal and civil matters from the jurisdiction of the federal 
courts.76 The D.C. Court of Appeals is to be considered “the highest 
court of the District of Columbia;” 77 and, as of the end of the transi
tional period on August 1, 1973,78 the jurisdiction of the District of 
Columbia federal courts, with minor exceptions,79 is limited to the 
jurisdiction exercised by district courts and circuit courts of appeals 
in the states.80 The imperatives of just and efficient judicial administra
tion within this new framework, mandated by Congress in the legis
lative history of the Court Reorganization Act, may require the U.S. 
Court of Appeals for the District of Columbia to look to the decisions 
of the D.C. Court of Appeals for common law and the interpretation 
of statutes applicable exclusively to the District of Columbia.81

74 Court Reorganization Act § 111, D.C. Code Ann. § 11-101 (1973).
75 H.R. Rep. No. 91-907, supra note 10, at 23.
7G See Court Reorganization Act § 111, D.C. Code Ann. §§ 11-301, -501, -502, -503, 

-721, -921, -922, -923 (1973). See generally Williams, District of Columbia Court Re
organization, 1970, 59 Geo. L.J. 477 (1971).

The Act consolidated the jurisdiction of the District of Columbia Court of General 
Sessions, Juvenile Court, and Tax Court into the renamed District of Columbia Superior 
Court. See Court Reorganization Act § 111, D.C. Code Ann. 11-101, -921 (1973). 
Previously the civil jurisdiction of the United States District Court for the District of 
Columbia had consisted of all actions arising in the District in which the amount in con
troversy exceeded $10,000. Act of Dec. 23, 1963, Pub. L. No. 88-241, 77 Stat. 482, 489- 
90. Criminal adjudication in the Court of General Sessions was limited to misdemeanors, 
with the United States District Court exercising concurrent jurisdiction over these of
fenses. Id. at 490. The United States Court of Appeals had jurisdiction over final judg
ments of the District of Columbia Court of Appeals. Id. at 479; see Palmore v. United 
Stares, 411 U.S. 389, 392 n.2 (1973).

77 Court Reorganization Act § 111, D.C. Code Ann. § 11-102 (1973).
78 The transition was completed 30 months after February 1, 1971. Id. § 11-501.
79 The U.S. Court of Appeals may review final judgments of the D.C. Court of Ap

peals entered before February 1, 1971, and judgments with respect to violations of 
criminal laws of the United States which are not applicable exclusively to the District 
of Columbia. Id. § 11-301, amending Act of Dec. 23, 1963, Pub. L. No. 88-241, § 1, 77 
Stat. 478.

80Court Reorganization Act § 111, D.C. Code Ann. §§ 11-102, -301, -501, -503 (1973).
81 Acts of Congress applicable exclusively to the District generally are codified in the 

District of Columbia Code. Congress has authorized commissioners, sitting as adminis
trators attending to local matters, to enact regulations governing the District. D.C. 
Code Ann. §§ 1-201 to -265 (1973).

82 See U.S. Const, art. I, § 8, cl. 17.

Congress clearly has the power under article I of the Constitution82 
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to distribute judicial power to a local court system in the District, so 
long as the legislature does not violate any other provisions of the 
Constitution.83 Although federal courts in the District of Columbia 
may perform any of the local functions generally exercised by state 
courts and denied federal courts in the states,84 that control over con
troversies in the District is dependent upon the will of Congress.85 
No power inherent in the federal courts of the District requires Con
gress to invest them with local judicial control.86 Nor does protection 
of the national interest within the District require federal court deter
mination of all important issues that arise in the jurisdiction.87

83 Palmore v. United States, 411 U.S. 389, 397, 399-404 (1973) ; O’Donoghue v. United 
States, 289 U.S. 516, 545 (1933); Capital Traction v. Hof Co., 174 U.S. 1, 5 (1899); 
Cary v. Curtis, 44 U.S. (3 How.) 236, 245 (1845) ; Kendall v. United States, 37 U.S. (12 
Pet.) 524, 619 (1838). See generally Glidden Co. v. Zdanok, 370 U.S. 530, 579-84 (1962) 
(opinion of Harlan, J.). In Glidden the Court ruled that the Court of Claims and the 
Court of Customs and Patent Appeals are article III courts, despite their jurisdiction 
over certain nonjudicial matters. Id. at 583-84 (opinion of Harlan, J.). The Senate 
District Committee concluded that nothing in the Glidden result prevents Congress 
from creating an article I “local court system for the District of Columbia which is 
distinct from the federal court system.” S. Rep. No. 91-405, supra note 10, at 18.

84 See Glidden Co. v. Zdanok, 370 U.S. 530, 581 (1962) (opinion of Harlan, J.). The 
Court’s use of the term “may perform” indicates article III courts in the District are 
not required to oversee local matters. See id.

See Lockerty v. Phillips, 319 U.S. 182, 187 (1943); Cary v. Curtis, 44 U.S. (3 How.) 
236, 245 (1845). Congress’ plenary power over the District may be exercised to divest 
federal courts of authority over local matters. See District of Columbia v. John R. 
Thompson Co., 346 U.S. 100, 108 (1952); Atlantic Cleaners & Dyers v. United States, 
286 U.S. 427, 434-35 (1932); Neild v. District of Columbia, 110 F.2d 246, 249-51 (D.C. 
Cir. 1940).

86 Cf. Palmore v. United States, 411 U.S. 389, 401 (1973); Cary v. Curtis, 44 U.S. (3 
How.) 236, 245 (1845).

87 See H.R. Rep. No. 91-907, supra note 10, at 33. But see Hearings Before Subcomm. 
No. 1 and No. 3 of the House Comm, on the District of Columbia, 91st Cong., 1st 
& 2d Sess., at 196-98 (1969-1970) (position of the Bar Association of the District of 
Columbia concerning the Court Reorganization Act).

88 H.R. Rep. No. 91-907, supra note 10, at 3-4, 25; S. Rep. No. 91-405, supra note 10, 
at 1-3. The entire District of Columbia Court Reform and Criminal Procedure Act of 
1970, including the title I reorganization provision, commonly has been referred to as 
the “D.C. crime bill,” demonstrating the popular conception of its purpose. See Wil
liams, supra note 76, at 477-78, 483 (1971). Of the ten parts of hearings on reform pro
posals before the Senate District Committee only one part deals generally with the 
reorganization of the District of Columbia courts. Hearings Before the Senate Comm, 
on the District of Columbia and the Senate Subcomm, on Improvements in Judicial 
Machinery of the Senate Comm, on the Judiciary, 91st Cong., 1st Sess., pt. 3 (1969) 

Congress’ primary goal in drafting and enacting the Court Reorgani
zation Act was to help alleviate a crime rate of crisis proportions in 
the District.88 To this end Congress sought to restructure the District’s 
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court system, whose calendars were caught in a debilitating backlog,89 
in order to expedite the criminal adjudicatory process and to clear up 
jurisdictional confusion between the courts.90 Sponsors of the bill con
ceived that an increase in the number of local trial and appellate 
judges,91 coupled with the transfer of all local matters to District of 
Columbia courts from the federal courts with whom they previously 
shared jurisdiction, would accomplish these purposes.92 In this overall 
plan, the transfer of civil jurisdiction was considered an “adjunct” to 
the transfer of criminal jurisdiction to the local courts.93

[hereinafter cited as Senate Hearings]. The other parts of the Senate Hearings focus on 
various facets of the crime problem in the District of Columbia metropolitan area. The 
House District Committee hearings deal primarily with reform of criminal procedure. 
Hearings Before Subcomrn. No. 1 and No. 3 of the House Coimn. on the District of 
Columbia, 91st Cong., 1st & 2d Sess. (1969-1970) [hereinafter cited as House Hearings].

89 See Senate Comm, on the District of Columbia, 91st Cong., 2d Sess., Statement of 
the Managers on the Part of the Senate Subcommittee Regarding the Conference 
Action Upon S. 2601, The President’s Crime Legislation for the District of Colum
bia (Comm. Print 1970), reprinted in 116 Cong. Rec. 24,340 (1970) [hereinafter cited 
as Senate Statement of Managers]; H.R. Rep. No. 91-907, supra note 10, at 25-27; 
S. Rep. No. 91-405, supra note 10, at 2-3.

90 Senate Statement of Managers, supra note 89, at 24,341; H.R. Rep. No. 91-907, 
supra note 10, at 23; S. Rep. No. 91-405, supra note 10, at 1.

91 Court Reorganization Act § 111, D.C. Code Ann. §§ 11-701, -903 (1973). Sponsors 
of the Act, if concerned solely with expediting the judicial process and preserving the 
national interest within the District’s unique jurisdiction, could have accepted a plan 
that merely would have increased the number of judges on the local trial and appel
late benches. See House Hearings, supra note 88, at 196-98 (position of the District of 
Columbia Bar Association). Rather, the decision to undertake a comprehensive reorgani
zation of the courts and, concomitantly, to increase the number of appellate judges to 
nine, reflects Congress’ recognition of the D.C. Court of Appeals’ “grave, new responsi
bility—as the supreme bench for the District.” S. Rep. No. 91-405, supra note 10, at 8.

92 Senate Statement of Managers, supra note 89, at 24,341; H.R. Rep. No. 91-907, 
supra note 10, at 23; S. Rep. No. 91-405, supra note 10, at 1; see Palmore v. United 
States, 411 U.S. 389, 409 (1973).

93 See H.R. Rep. No. 91-907, supra note 10, at 33. Congress feared that an imbalance 
of criminal matters in the new local courts would discourage quality judges from ac
cepting appointments to the local benches and would deprive the judges who are sitting 
of a “healthy variety of cases—an important factor in maintaining the quality of justice.” 
Id.

94 Senate Statement of Managers, supra note 89, at 24,342; H.R. Rep. No. 91-907, 
supra note 10, at 23-24, 33-35; S. Rep. No. 91-405, supra note 10, at 1-4, 5, 18.

Testimony at the hearings from which the final bill evolved indicates a clear recog
nition of this intent by parties representing diverse interests. See e.g., Senate Hearings 

The Court Reorganization Act established a local court structure 
clearly independent of federal court control and analogous to the 
systems existing in the states.94 However, nothing in the Act nor in its 
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legislative history addresses expressly the problem of conflicts in de
cisional law between the local and federal courts.95 96 Moreover, Congress 
failed to amend the Rules of Decision Act,90 which establishes the 
controlling law in civil controversies in federal courts in the states.97 
Nonetheless, for the first time the District of Columbia Court of Appeals 
is the highest court of the District of Columbia, denoting a profound 
redefinition of the local court system.98 Not only is the D.C. Court of 
Appeals to be functionally distinct from federal courts, it is also to 
become intrinsically local in character, with responsibility for hearing 
purely local controversies arising under local law.99

supra note 88, pt. 3, at 1140 (Attorney General’s summary); id. at 1160 (testimony of 
Deputy Attorney General Richard J. Kleindienst) (upgraded D.C. Court of Appeals 
would become equivalent of state supreme court); id. at 1183 (statement of Chief Judge 
David J. Bazelon) (bill should establish court system analagous in quality and power to 
any State system).

95 Cohn, supra note 29, at 49; Williams, supra note 76, at 494-95.
96 28 U.S.C. § 1652 (1970).
97 The Rules of Decision Act, which was the subject of interpretation in Erie, re

quires that “laws of the several states, except where the laws or the Constitution of the 
United States provide, shall be the rules of decision in civil actions adjudicated in fed
eral courts.” Id.

98 See H.R. Rep. No. 91-907, supra note 10, at 23-24, 33. S. Rep. No. 91-405, supra 
note 10, at 1-3, 5.

99 See Palmore v. United States, 411 U.S. 389, 409 (1973), citing H.R. Rep. No. 91-907, 
supra note 10, at 23-24, 33 and S. Rep. No. 91-405, supra note 10, at 1-3, 5; United States 
v. Thompson, 452 F.2d 1 333, 1342 (D.C. Cir. 1971); Luck v. Baltimore & O.R.R., 352 
F. Supp. 331, 334 (D.D.C. 1972); M.A.P. v. Ryan, 285 A.2d 310, 312 & n.13 (D.C. Ct. 
App. 1971); Senate Statement of Managers, supra note 89, at 24,342.

100 H.R. Rep. No. 91-907, supra note 10, at 33.
101 Id.
i°2 Id. Although the House Report couches this point in the criminal context, it is 

certainly not inapplicable to civil matters, considering the pervasive effect of the Act.

In describing the proposed fundamental changes that the Court Reor
ganization Act would bring to the District’s court system, the House 
District Committee noted its rejection of a recommendation to retain 
important local matters in the federal courts.100 The Committee, while 
acknowledging that the federal interest inherent in the creation of the 
District as the seat of national government could justify retaining juris
diction over the most consequential local matters in the federal courts,101 
ultimately accepted total transfer of jurisdiction to the local courts in 
order to engender judicial uniformity and eliminate the jurisdictional 
confusion that had plagued the courts.102 The Committee also stated 
that by eliminating review of D.C. Court of Appeals decisions, Con
gress intended that “all purely local matters—both civil and criminal” 
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—be “determined” in the local court system.103 “Purely local matters” 
logically may be construed to mean issues of law applicable exclusively 
to the District of Columbia, and those issues, for purposes of precedent 
within the jurisdiction, are to be “determined”—to find their ultimate 
resolution—in the D.C. Court of Appeals.104

103 H.R. Rep. No. 91-907, supra note 10, at 33-34.
104 See id.; S. Rep. No. 91-405, supra note 10, at 8, 18; Senate Statement of Man

agers, supra note 91, at 24,342.
105 Cf. National Automatic Laundry & Cleaning Council v. Schultz, 443 F.2d 689, 706 

(D.C. Cir. 1971) (positive action by Congress rejecting limiting amendments to Fair 
Labor Standards Act reflects clear purpose, not ambiguous silence).

106 See Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer- 
Co., 276 U.S. 518, 534 (1928) (Holmes, J., dissenting). Justice Brandeis cited the Holmes 
opinion to support the result in Erie. See Erie R.R. v. Tompkins, 304 U.S. 64, 79 
(1938).

io? See Hanna v. Plumer, 380 U.S. 460, 467-68 (1965); Erie R.R. v. Tompkins, 304 
U.S. 64, 74-77 (1938).

108 See Williams, supra note 76, at 33-34.
loo 28 U.S.C. § 2283 (1970).
no Sec Court Reorganization Act § 172(a)(1), 28 U.S.C. § 2113 (1970) (for purposes 

of chapter dealing with miscellaneous provisions such as time for appeal to Supreme 
Court “State courts” and “highest court of a State” include the D.C. Court of Appeals); 

The new autonomy and stature of the D.C. Court of Appeals and 
the rejection of retaining important local matters in the federal courts 
provide the rationale for applying the Erie doctrine to the District of 
Columbia.105 106 In a dissent which foreshadowed Erie, Justice Holmes 
argued that, in establishing its highest court, each state declares by im
plication that the decisions of this highest court are the law of the state 
until modified by statute or later decisions.100 Upgrading the D.C. 
Court of Appeals to the status of the highest court of the District of 
Columbia may be regarded as a similar declaration. The intent of 
Congress that the D.C. Court of Appeals should be the supreme local 
court within the District and the policy of Erie and its progeny 
that conflicts within a jurisdiction should be avoided,107 support this 
proposition.

Despite the creation of the D.C. Court of Appeals as the highest 
court of the jurisdiction, the Act is not entirely consistent in drawing 
an analogy to state court systems.108 Besides failing to amend the Rules 
of Decision Act, the Court Reorganization Act does not extend the 
immunities of the federal anti-injunction statute109 to the local courts 
in the District. These omissions, when viewed in light of other amend
ments to the judicial code,110 might lead to the conclusion that Congress 
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intended to create a judicial system analogous to state systems only to 
the extent expressly provided.111 Such a construction, however, is ex
cessively literal, considering both the task Congress would have faced 
had it decided to amend every applicable section of the judicial code 
in order to bring the District of Columbia courts into exact conformity 
with the state systems,112 and the primary purpose of Congress to remedy 
the crime problem rather than to reform the process of civil litigation. 
Moreover, the Supreme Court generally has withheld state prerogatives 
from District litigants and state status from the District itself only 
where the party seeking enforcement of fundamental rights bases his 
claim on a provision of the Constitution expressly limited to the states,113 
or upon a statute subject to strict and exclusory construction.114 Since 
application of the Erie doctrine to the District would entail reform 
of judicial administration and not of fundamental rights,115 precedent 
does not require an express amendment to grant the D.C. Court of
id. § 172(d)(1), 28 U.S.C. § 1451 (1970) (for purposes of chapter pertaining to removal 
of actions from state courts the term “State court” includes the District of Columbia 
Superior Court, and the term “State” includes the District of Columbia).

111 See City of Burbank v. General Elec. Co., 329 F.2d 825, 832-33 (9th Cir. 1964) 
(where Congress carefully employed a term in one place and excluded it in another, 
it should not be implied where excluded). But see Neuberger v. Commissioner, 311 
U.S. 83, 88 (1940) (the maxim expressio unius est exclusio alterius can never override 
clear and contrary evidence of legislative intent).

112 See Williams, supra note 76, at 498 n.104.
113 See District of Columbia v. Carter, 409 U.S. 418, 420-33 (1973) (state status de

nied where claim based on section 1983 of title 28 of the United States* Code, which 
enforces the fourteenth amendment); Wight v. Davidson, 181 U.S. 371, 384 (1901) 
(dictum) (fourteenth amendment requirements of notice for assessment of property tax 
inapplicable to District); Hepburn v. Ellzey, 6 U.S. (2 Cranch) 445, 451 (1805) (Dis
trict citizens ineligible for diversity jurisdiction since District not a state under article 
III). Constitutional provisions not limited to the states do apply to the citizens of the 
District. See Bolling v. Sharpe, 347 U.S. 497, 499 (1954) (fourteenth amendment is ap
plicable only to states; fifth amendment applicability to District prohibits racial segre
gation in public schools as a denial of due process); Wight v. Davidson, supra at 386 
(Harlan, J., dissenting) (fifth amendment is applicable to District and requires notice 
for tax assessment); Geofroy v. Riggs, 133 U.S. 258, 268-69 (1890) (District a state for 
purposes of treaty extending the constitutional protections of property to citizens of a 
foreign country, despite absence of express inclusion). However, the Supreme Court 
has held that a District citizen may base a claim on a provision in the United States 
Code which prohibits racial discrimination in the transfer of real estate and which 
closely is related to the fourteenth amendment. Hurd v. Hodge, 334 U.S. 24, 28-36 
(1948); see 42 U.S.C. § 1982 (1970). But cf. District of Columbia v. Carter, 409 U.S. 
at 430-33 (Hurd distinguished as thirteenth amendment case).

H4 See Palmore v. United States, 411 U.S. 389, 394-96 (1973) (right of appeal denied 
on grounds of strict construction of appeal statute).

115 See H.R. Rep. No. 91-907, supra note 10, at 3 4, 25; S. Rep. No. 91-405, supra note 
10, at 1-3.
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Appeals the incidents of supremacy within its jurisdiction that cus
tomarily are accorded the highest courts of the states under Erie}™

The enacted version of the Court Reorganization Act omits the phrase 
“and other purposes of law” from the section providing that the D.C. 
Court of Appeals shall be treated as the highest court of a state for 
purposes of review by the Supreme Court.* 117 This phrase was included 
in formative versions of the bill submitted by the respective congres
sional committees118 but was deleted in conference without explana
tion.119 Inclusion of the phrase could have provided cumulative sup
port for the status of the D.C. Court of Appeals as the ultimate expositor 
of local law. However, unexplained changes in committee are not en
titled to great weight when interpreting a statute,120 and speculation 
on the intent, if any, behind the deletion of “and other purposes of 
law” is of little value.121 Certainly this deletion should not be fatal 
to strong contrary inferences drawn from other portions of the legis
lative history.

11GThe Supreme Court has upheld rights claimed by District litigants based on a 
statutory provision of judicial administration. National Mut. Ins. Co. v. Tidewater 
Transfer Co., 337 U.S. 582, 585-89 (1949) (since diversity jurisdiction is not a funda
mental right or immunity and since article III reference to “states” is abstract statute 
granting diversity jurisdiction to District litigants not unconstitutional).

117 See Court Reorganization Act § 111, D.C. Code Ann. § 11-102 (1973).
118 See S. 2601, 91st Cong., 1st Sess. § 111 (1969) (proposed to be codified as D.C. 

Code Ann. § 11-102); H.R. 13689, 91st Cong., 1st Sess. § 111 (1969) (proposed to be 
codified as D.C. Code Ann. § 11-102).

119 See Conference Report, D.C. Court Reform and Criminal Procedure Act of 
1970, 91st Cong., 2d Sess. (1970).

12,1 See Trailmobilc v. Whirls, 331 U.S. 40, 61 (1947) (interpretation of statutes should 
not be made to rest upon mute intermediate legislative maneuvers).

121 The phrase may have been deleted because, in light of its patent ambiguity, it 
might have been applied to any number of unforeseeable situations.

122 411 U.S. 389 (1973).
123 /</. at 396-97. The Court held that the District of Columbia Code is not to 

be considered a state statute for the purpose of section 1257 of title 28 of the United 
States Code, granting rights of appeal from certain state court decisions, despite the 
amendment of that section in the Court Reorganization Act treating the D.C. Court of 
Appeals as a state court. Id. at 395; see 28 U.S.C. § 1257(2) (1970). The Court as
sumed that if Congress had intended to equate the District of Columbia Code and state 

Nothing in the Supreme Court’s recent decision in Palmore v. United 
States™2 undercuts this conclusion. Ihc Court in Palmore did not defeat 
Congress’ intent to provide for direct Supreme Court review, but 
merely required that District litigants seek review by writ of certiorari 
and not by appeal.123 The form of Supreme Court review, however, 
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should have little bearing on the question of local supremacy, especially 
since the policies underlying limited appeal to the Supreme Court are 
fundamentally unrelated to the D.C. Court of Appeals as the authori
tative source of local law. In fact, the Court in Palmore relied on the 
congressional intent to create distinct local court systems to distinguish 
the case from a 193 3 decision which granted article III tenure to judges 
in the then hybrid District of Columbia courts.124

statutes for purposes of section 1257, it would have done so expressly. 411 U.S. at 395- 
96 & n.5.

124 Compare 411 U.S. at 405-07 with O’Donoghue v. United States, 289 U.S. 516, 534- 
35 ( 1933 ). Contrary to the post-reorganization situation, the consideration of purely 
local matters in the local courts in 1933 was “obviously subordinate and incidental.” 
289 U.S. at 539, cited in 411 U.S. at 407.

125 See Hanna v. Plumer, 380 U.S. 460, 471-72 (1965); Klaxon Co. v. Stentor Elec. 
Mfg. Co., 313 U.S. 487, 496 (1941); Erie R.R. v. Tompkins, 304 U.S. 64, 74-75 (1938); 
Stason, supra note 28, at 381-84.

126 See Guaranty Trust Co. v. York, 326 U.S. 99, 111-12 (1944) ; Burgess v. Seligman, 
107 U.S. 20, 34 (1882); Bank of the United States v. Deveaux, 9 U.S. (5 Cranch) 61, 
87 (1809); Brown v. Van Bramm, 3 U.S. (3 Dall.) 344, 350 (1797); F. Frankfurter & 
J. Landis, supra note 7, at 7-10; Warren, supra note 30, at 83. Reasons for continuing 

Policy of the Erie Doctrine

Although the constitutional bases of Erie Railroad v. Tompkins may 
not offer a completely compelling solution to the supremacy issue in 
the District of Columbia, the express and implied policies underlying 
the Erie decision address problems that the District’s dual court system 
shares with the parallel court systems in the states. The Supreme 
Court’s solution to the state-federal conflict of decisional law evidences 
a policy against forum-shopping and unequal administration of the laws 
and favors uniformity in each jurisdiction within the framework of 
federalism.125 These policies are equally valid in the local-federal court 
system of the District of Columbia, and in conjunction with the Court 
Reorganization Act, they provide support for applying the Erie doc
trine to the federal courts in the District. Congress’ failure expressly 
to address the supremacy issue in the Court Reorganization Act does 
not preclude the imposition of such a solution by statutory construction 
or as a reasonable extension of congressional intent.

FORUM-SHOPPING AND UNEQUAL ADMINISTRATION OF THE LAW

Diversity of citizenship jurisdiction was established in the federal 
courts largely to prevent discrimination against out-of-state residents 
in state courts.126 The Court in Erie rejected the prior doctrine that 



D. C. Erie

62 Geo. L. J. 963 [1974]
984

had discriminated against nondiverse local residents and favored out- 
of-state or diverse parties and replaced it with a policy that mitigated 
the discrimination and inequality resulting from forum-shopping by 
requiring uniformity of decision in matters of state law.127 Of course, 
forum-shopping between federal and state courts will exist as long as 
two parallel court systems have concurrent jurisdiction over state- 
created rights.128 Minor variations in procedure, convenience of loca
tion, congestion of court docket, sympathy of juries, or philosophical 
bent of judges will lead to the choice of the forum more favorable to 
the party in a position to choose.129 However, the principle behind 
discouraging forum-shopping does not preclude such minor differences 
in procedure, but requires uniformity only of the substantive obliga
tions between litigants.130 Federal court conformity to state law is 
required as a matter of policy where the choice of a federal forum other
wise would allow litigants to circumvent valid state or local statutes, 
decisions, and policies, or would discriminate unfairly against nondiverse 
parties unable to invoke federal court jurisdiction in a similar situation.131

diversity jurisdiction today include uniformity, interaction of the two systems for mu
tual improvements, and considerations of prejudice and competence. Frank, Federal 
Diversity Jurisdiction—An Opposing View, 17 S.C.L. Rev. 677, 682-84 (1965).

127 304 U.S. at 75-78; see Guaranty Trust Co. v. York, 326 U.S. 99, 110-12 (1945).
128 Cohen v. Beneficial Loan Corp., 337 U.S. 541, 555 (1949); Guaranty Trust Co. v. 

York, 326 U.S. 99, 108 (1945); Note, supra note 36, at 602-03, 604 n.65.
129 See Field, Proposals on Federal Diversity Jurisdiction, 17 S.C.L. Rev. 669, 672 

(1965).
130 Comment, supra note 56, at 164; see Hanna v. Plumer, 380 U.S. 460, 467-68 (1965).
131 Hanna v. Plumer, 380 U.S. 460, 468 & n.9 (1965); Angel v. Bullington, 330 U.S. 

183, 192 (1947).
132 Guaranty Trust Co. v. York, 326 U.S. 99, 108-09 (1945); Erie R.R. v. Tompkins, 

304 U.S. 64, 74-75 (1938).
133 Just as federal courts in the states exercising diversity of citizenship jurisdiction 

are considered state courts, federal courts in the District of Columbia exercising diversity 

In the District of Columbia, interpretations by the federal courts on 
matters of common law and local statutory law that differ from the 
interpretations of the local District of Columbia courts will result in 
the unfairness that Erie was intended to prevent. Differences in sub
stantive law will create the most flagrant encouragement of forum
shopping, since variations in substantive law may affect directly the 
result of the litigation.132 The federal courts in the District, when 
exercising jurisdiction by virtue of diversity of citizenship, are equivalent 
to local courts133 and should be encouraged to further uniformity in 



985

the local jurisdiction by following local decisional as well as statutory 
law.

The fortuity of federal court jurisdiction in the District of Columbia 
has led to differences in the result of the litigation depending on the 
court, which could lead to unequal enforcement of locally-created 
rights.134 The policy of uniformity and fairness expressed in Erie would 
mitigate the inequities of forum-shopping, discrimination, and inequality 
by requiring federal courts in the District to uphold a uniform local 
law, determined by the local courts, in cases where state law would 
be applied under Erie.

jurisdiction may be considered local courts. Cf. Guaranty Trust Co. v. York, 326 U.S. 
99, 108 (1945).

134 See notes 196-206 infra and accompanying text.
135 See Erie R.R. v. Tompkins, 304 U.S. 64, 75 (1938). The constitutional bases of fed

eralism are reflected in the policies which underlie federalism. See Hart, The Relations 
Betwee?! State and Federal Law, 54 Colum. L. Rev. 489 (1954); Note, supra note 36, 
at 584-85; Note, The Federal Common Law, 82 Harv. L. Rev. 1512, 1520-21 (1969).

136 See Hanna v. Plumer, 380 U.S. 460, 474-75 (1965) (Harlan, J., concurring); 
F. Frankfurter & J. Landis, supra note 7, at 7-10.

137 See Hanna v. Plumer, 380 U.S. 460, 474-75 (1965) (Harlan, J., concurring); Klaxon 
Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496-97 (1941); Hart, supra note 135, at 
491-93; Note, The Federal Common Law, 82 Harv. L. Rev. 1512, 1517-18 (1969); Note, 
supra note 36, at 592-93. Where the federal and state governments have concurrent 
jurisdiction over certain matters, the federal government as the supreme sovereign 
either accepts state law with overall national regulation, or replaces state laws with uni
form legislation. See U.S. Const, art. VI, cl. 2; Hart, supra note 135, at 495.

138 See Hart, supra note 135, at 491-93, 499.
139 However, state courts generally are not bound to follow federal court decisions 

on matters of federal law. See Note, Authority in State Courts of Lower Federal Court 
Decisions on National Law, 48 Colum. L. Rev. 943, 946-48.

440 See Hart, supra note 135, at 490-91.

POLICY OF FEDERALISM

An additional underlying policy basis of Erie stems from the prin
ciple of federalism.135 The system of federalism in the United States 
provides for federal jurisdiction over matters of national importance136 
and leaves to the states the’right to pursue divergent local policies on 
matters that are the legitimate concern of the states.137 Federalism en
courages experimentation and independence at the local level by both 
courts and legislatures.138 This fundamental principle means little unless 
state and federal courts uniformly enforce state law where applicable.139 
Consequently, federalism provides another policy basis for enforcing 
the Erie doctrine—to uphold the division of issues which allows inde
pendence within and competition between the states.140
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In the District of Columbia, an analogous policy of upholding ex
perimentation on local issues applies to the extent that Congress, in 
experimenting on various issues, legislates differently for the District 
than for the entire nation.141 National uniformity in the legislative area 
would burden Congress with responsibility for all national and local 
matters and would also stifle experimentation and reform in favor of 
the ease and certainty of uniform national statutes.142 For this reason, 
the District of Columbia Self-Government and Governmental Reor
ganization Act143 was enacted to provide the District with home rule 
on essentially local matters and to relieve the Congress of responsibility 
for local affairs.144 To prevent nullification of this creativity and experi
mentation, federal courts in the District should conform to local deci
sional law.

141 For example, Congress enacted stricter bail standards for the District than under 
the Bail Reform Act of 1966. See United States v. Thompson, 452 F.2d 1333, 1337-41 
(D.C. Cir. 1971). Compare District of Columbia Court Reform and Criminal Pro
cedure Act of 1970, § 210(a), D.C. Code Ann. 23-1301 to -1307 (1973) with Bail 
Reform Act of 1966, 18 U.S.C. 3141-52 (1970).

142 See Hart, supra note 135, at 540.
143 See Pub. L. No. 93-198, (Dec. 24, 1973).
144 See id. § 102(a). Although Congress still maintains a great deal of legislative 

power in the District, the enactment of the District of Columbia Self-Government and 
Governmental Reorganization Act indicates the beginning of home rule and an inde
pendent local legislature in the District. The express purpose of the Act is to grant 
the power of local self-government to the District of Columbia citizens; the legislative 
power granted extends to “all rightful subjects of legislation within the District con
sistent with the Constitution of the United States and the provisions of this Act.” Id. 
§§ 102(a), 302. The restrictions on the legislature’s power include the retention by 
Congress of the right to act as a legislature for the District ar any time, and prohibi
tions on taxing United States property, altering existing statutes concerning the courts, 
crime, and prisoner treatment, and appropriating the budget. Id. 601-03. Even with 
these restrictions, however, a local legislature enacting distinctively local law is a real 
possibility in the near future of the District. With such a legislature, the dichotomy 
of federal and local systems will be stronger and the policy of local judicial supremacy 
will be even more persuasive.

145 See Hart, supra note 135, at 491; Note, supra note 36, at 588-89.

Separation of issues and local independence within the District will 
be achieved only if the federal courts in the District are required to 
enforce local law dealing with legitimate local concerns. The policy 
of federalism that favors local control over matters of local importance 
and disfavors national uniformity on all issues, necessitates autonomy 
in the courts as well as in the legislatures, since the courts must effec
tuate the unique local policies of the legislature.145 With the enactment 
of the Court Reorganization Act in 1970 and the District of Columbia
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Self-Government and Governmental Reorganization Act in 1973, Con
gress has extended the principles of federalism to the District. The 
policies of federalism that necessitated the Erie doctrine in the states 
to preserve the independence of the state courts and legislatures are 
thus similarly applicable in the District of Columbia, and a similar Erie 
solution should be imposed on the District’s federal courts.

Discretion and Deference in Federal Courts

Policy arguments, analogies, and principles of comity may not have 
the binding force of constitutional or statutory arguments in compelling 
courts to act or refrain from acting,146 but they do have persuasive 
value which may lend support to other, stronger bases for resolving 
the problem of conflicting decisional law in the District of Columbia. 
These arguments also stand on their own as a model for discretionary 
deference to local court decisions by the federal courts in the same 
jurisdiction. A solution requiring that the federal courts in the District 
defer to local judicial decisional law derives strong support from the 
analogous solution in the territories and from the principles of comity 
between courts.

146 See, e.g., Diaz v. Patterson, 263 U.S. 399, 402 (1923) (federal circuit court not 
bound to follow territorial law); Mast, Foos & Co. v. Stover Mfg. Co., 177 U.S. 485, 
488 (1900) (comity persuades but does not command); Burgess v. Seligman, 107 U.S. 
20, 33-34 (1882) (federal courts not bound to follow stare courts where law not settled).

147 Puerto Rico before Commonwealth status in 1950, and Hawaii before statehood 
in 1960, provide the most clearly defined territorial situations. See Leibowitz, The Ap
plicability of Federal Law to the Ccmiviorrwealth of Puerto Rico, 56 Geo. L.J. 219, 
220-22 (1967). Although Puerto Rico and Hawaii as territories had different histories 
and governments, they nonetheless were similar in many basic characteristics and are 
discussed together.

Puerto Rico, upon receiving Commonwealth status, attained local autonomy in gov
ernmental and legislative affairs, and later was granted an autonomous local judiciary 
free from review by the United States Court of Appeals for the First Circuit. Act of 
Aug. 30, 1961, Pub. L. No. 87-189, § 1, 75 Stat. 417, codified at 28 U.S.C. § 1258 (1970) 
(autonomous judiciary); Act of July 3, 1950, ch. 446, § 1, 64 Stat. 319, codified at 48 
U.S.C. § 731(b) (1970) (autonomy in governmental and legislative affairs); see Cabranes, 
The Status of Puerto Rico, 16 Int. & Comp. L.Q. 53 1, 53 1-33 & n.5 (1967); Leibowitz, 
supra, at 221-24, 246. Hawaii, upon gaining statehood in 1960, acceded to all rights 

TERRITORIAL ANALOGY

The procedure for resolving conflicts of decisional law in the terri
tories147 yields a possible model for resolving such conflicts in the Dis
trict of Columbia. Although the Court has not treated the District 
always in the same manner as the territories, distinguishing it as sui 
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generis,148 there are many similarities between the District and the 
territories. Both are governed by Congress149 and both operate 
under a dichotomy of laws with local and national statutes flowing 
from the same sovereign.150 By statute, the Constitution and laws of 
the United States, to the extent that they are not locally inapplicable, 
have the same force in the territories and the District of Columbia that 
they have elsewhere in the United States.151 Yet neither the District 
nor the territories are considered states for purposes of the Constitu
tion.152 * Both entities have local court systems established under article 
I15,3 and not subject to article III requirements.154 In addition, both the 

of the several states and no longer serves as a territorial analogy for the District of 
Columbia. See Act of Mar. 18, 1959, Pub. L. No. 86-3, § 1, 73 Stat. 4.

148 District of Columbia v. Carter, 409 U.S. 418, 432 (1973).
149 U.S. Const, art. I, § 8, cl. 17 (District of Columbia); id. art. IV, § 3, cl. 2 (terri

tories). Even under the District of Columbia Self-Government and Governmental Re
organization Act, the District does not attain independence, since Congress still may 
exercise its legislative power in the District. See Pub. L. No. 93-198, § 601 (Dec. 24, 
1973).

150 See West India Oil Co. v. Domenech, 311 U.S. 20, 29 (1940) (Puerto Rico);
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 442 (1821) (District of Columbia). In 
both the District and the territories Congress may delegate the power of legislation to 
a local municipal bodv. See West India Oil Co. v. Domenech, supra at 28; Cohens v. 
Virginia, supra at 442; Act of Mar. 2, 1917, ch. 145, § 25, 39 Stat. 951, repealed, Act of 
July 3, 1950, ch. 446, § 6, 64 Stat. 320 (Puerto Rico); Act of Apr. 30, 1900, ch. 339, 
§§ 12, 55, 31 Stat. 141, repealed, Act of Mar. 18, 1959, Pub. L. No. 86-3, § 4(h), 73 Stat. 
6 (Hawaii); Act of Feb. 21, 1871, ch. 62, 5, 18, 16 Stat. 419, repealed, Act of June
20, 1874, ch. 337, § 1, 18 Stat. 116 (District of Columbia).

151 See District of Columbia Self-Government and Governmental Reorganization Act, 
Pub. L. No. 93-198, § 302 (Dec. 24, 1973); Act of Apr. 30, 1900, ch. 339, § 5, 31 Stat. 141, 
repealed, Act of Mar. 18, 1959, Pub. L. No. 86-3, § 4(h), 73 Stat. 6 (Hawaii); Act of 
Apr. 12, 1900, ch. 191, § 14, 31 Stat. 77, repealed, Act of July 3, 1950, ch. 446, § 6, 64 
Stat. 320 (1950) (Puerto Rico).

152 See New Orleans v. Winter, 14 U.S. (1 Wheat.) 91, 94 (1816) (territory not a 
state for purposes of article 111 diversity jurisdiction); Hepburn v. Ellzev, 6 U.S. (2 
Cranch) 445, 452-53 (1805) (District of Columbia not a state for purposes of article 
III diversity jurisdiction). But see Hurd v. Hodge, 3 34 U.S. 24, 31 (1948) (District of 
Columbia a state for purposes of federal civil rights convevancing statute); Andres v. 
United States, 333 U.S. 740, 745 (1948) (Hawaii a state for purposes of federal execu
tion statute).

15-3 The Necessary and Proper Clause of article I permits Congress to enact all legis
lation necessary for the execution of its other powers under the Constitution, includ
ing the plenarv power to legislate for the District of Columbia and for the territories. 
U.S. Const, art. I, § 8, cl. 18 (Necessarv and Proper Clause); see id. art. I, § 8, cl. 17 
(power over the District of Columbia); id. art. IV, § 3, cl. 2 (power over territories). 
Under this power Congress continued in existence the old territorial courts or estab
lished new local court svstems for the territories and the District of Columbia. See 
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District and the territories have article III federal court systems,100 and 
in the territories of Puerto Rico and Hawaii, the federal courts had ap
pellate jurisdiction over the local supreme courts just as the United 
States Court of Appeals for the District of Columbia Circuit had appellate 
jurisdiction over the local District of Columbia courts prior to reorgani
zation. 154 155 156 While the similarity of the District to the territories was 
stronger prior to the Court Reorganization Act, the policies of the 
territorial solution remain applicable to the two autonomous court 
systems in the District after reorganization.

Court Reorganization Act § 111, D.C. Code Ann. § 11-101 (1973) (District of Colum
bia local courts established); Act’of Mar. 2, 1917, ch. 145, § 40, 39 Stat. 951, repealed, 
Act of July 3, 1950, ch. 446, § 5(2), 64 Stat. 320 (Puerto Rican local courts continued); 
Act of Apr. 30, 1900, ch. 339, §§ 81-82, 31 Stat. 141, repealed, Act of Mar. 18, 1959, 
Pub. L. No. 86-3, § 4(h), 73 Stat. 6 (Hawaiian local courts established).

154 Palmore v. United States. 411 U.S. 389, 410 (1973) (judges on D.C. courts need 
not have life tenure and protected salary); American Ins. Co. v. 356 Bales of Cotton: 
Canter, 26 U.S. (1 Pet.) 511, 543-46 (1828) (territorial courts do not derive jurisdiction 
from article III); see U.S. Const, art. Ill §§ 1, 2. Military courts, like territorial courts, 
are legislative courts which do not derive their jurisdiction from article III. Congress 
has the power to confer broad jurisdiction on such courts. Kinsella v. Krueger, 351 
U.S. 470, 475-76 (1956).

155 See 28 U.S.C. 41, 88, 91, 119 (1970).
156See 28 U.S.C. § 1294 (1970), amending Act of June 25, 1948, ch. 646, § 1, 62 Stat. 930 

(decisions of Supreme Court of Hawaii no longer reviewed by Ninth Circuit; decisions 
of Supreme Court of Puerto Rico no longer reviewed by First Circuit); Court Reorgani
zation Act § 111, D.C. Code Ann. § 11-301 (1973), amending Act of Dec. 23, 1963, 
Pub. L. No. 88-241, § 1, 77 Stat. 478 (District of Columbia Court of Appea’s no longer 
reviewed by District of Columbia Circuit).

157 United States Courts of Appeals reviewing decisions of territorial courts in 1959 
were: the First Circuit which reviewed the Supreme Court of Puerto Rico, the Third 
Circuit which reviewed the District Court of the Virgin Islands, the Fifth Circuit which 
reviewed the United States District Court for the District of the Canal Zone, and the 
Ninth Circuit which reviewed the Supreme Court of Hawaii and the District Court of 
Guam. See Act of June 25, 1948, ch. 646, § 1, 62 Stat. 930, as amended, Act of Oct. 31, 
1951, ch. 655, § 50, 65 Stat. 727, as amended, 28 U.S.C. § 1294 (1970). See generally 
1 Barron & Holtzoff, supra note 16, § 63.

158Bonet v. Texas Co., 308 U.S. 463, 470-71 (1940) (Puerto Rico); Waialua Agricul
tural Co. v. Christian, 305 U.S. 91, 109 (1938) (Hawaii). Once the local character of 
the law and the court is established, the federal courts must follow the local decisions 
just as federal courts in the states must apply state law under Erie. See DeCastro v. 
Board of Comm’rs, 322 U.S. 451, 459 (1944); Waialua Agricultural Co. v. Christian, 
supra at 109.

The federal circuit courts with appellate jurisdiction over the ter
ritories157 must defer to local courts’ constructions as a matter of policy 
provided that the decisions reflect local statutes, policies or conceptions, 
and are not clearly erroneous interpretations of distinctively local law.158 
In establishing this doctrine, the Supreme Court recognized the auton
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omy of local court systems and legislatures.159 160 Although section 34 of 
the Judiciary Act of 1789,GO did not require federal courts to apply 
decisions of the territorial courts, the Supreme Court found a strong 
policy, similar to that of federalism in the states, which obliged federal 
courts to defer to local tribunals when reviewing matters of local 
territorial law.161 162 163 164 165 This policy rests on the preference for allowing local 
courts to interpret purely local law because of their special understand
ing, familiarity, and competence,1*’2 and because of the anomaly of non
local courts overturning local court constructions and thereby remodel
ing local law according to “general’1 conceptions of common law.1*13

159 Bonct v. Yabucoa Sugar Co., 306 U.S. 505, 509-10 (1939); Waialua Agricultural 
Co. v. Christian, 305 U.S. 91, 107 (1938).

160 Judiciary Act of 1789, § 34, 1 Stat. 92, as amended, 28 U.S.C. § 1652 (1970).
i«i Waialua Agricultural Co. v. Christian, 305 U.S. 91, 109 (1938).
162 See DeCastro v. Board of Conim’rs, 322 U.S. 451, 457-58 (1944); Puerto Rico v. 

Rubert Hermanns, Inc., 315 U.S. 637, 646 (1942); Waialua Agricultural Co. v. Christian, 
305 U.S. 91, 108-09 (1938); Diaz v. Gonzalez, 261 U.S. 102, 105-06 (1923). But see Diaz 
v. Patterson, 263 U.S. 399, 402 (1923).

163 See DeCastro v. Board of Comm’rs, 322 U.S. 451, 454-55 (1944); Bonct v. Yabucoa 
Sugar Co., 306 U.S. 505, 509-10 (1939); Diaz v. Gonzalez, 261 U.S. 102, 106 (1923).

164 Court Reorganization Act § 111, D.C. Code Ann. § 11-921 (1973) (civil); id. 
§ 11-923 (criminal); id. 1 1-721, -722 (appellate); see S. Rep. No. 91-405, supra note 
10, at 5; H.R. Rep. No. 91-907, supra note 10, at 23.

165 Cf. Bonet v. Texas, 308 U.S. 463, 470 (1940); Bonct \. Yabucoa Sugar Co., 306 
U.S. 505, 510-11 (1939); Waialua Agriculture Co. v. Christian, 305 U.S. 91, 109 (1938).

I he District of Columbia courts, like the territorial courts, are autono
mous courts with jurisdiction over purely local matters.1*'14 Serving 
as the primary forum for local controversies and dealing extensively 
with local law, the District of Columbia courts certainly will develop 
a special familiarity and competence in matters of local law. Recogni
tion of the peculiar experience and ability of local courts in ruling 
on local law should discourage non-local courts in the District from 
ruling on matters of local construction and remodeling local statutes 
to fit general conceptions of federal law. Even assuming the federal 
courts in the District are not bound by the Constitution or by statute 
to follow the territorial analogy of deferring to local court decisions, 
they may defer to local courts1 understanding and interpretation of local 
law as a matter of policy, unless those interpretations are manifestly 
inequitable or erroneous.1*15
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PRINCIPLES OF COMITY

Principles of comity,10(5 like policy arguments and analogies, are not 
binding but may persuade courts to defer to other courts’ decisions 
where justice and fairness demand that the law of another jurisdiction 
be given effect. 1G‘ The policies underlying comity are to avoid unneces
sary conflicts and confusion,1GS to promote uniformity of rulings,* 169 
and to do justice in order that justice be reciprocated.170 Unless con
vinced of the validity and soundness of its own view, the forum court 
may defer to the rule established in another court as a recognition of 
the equity of following foreign decisions concerning rights and duties 
created under foreign law and in discouragement of repeated litigation 
on the same issue.171 Considerations of convenience, necessity, expe
diency, reciprocity, and the inconvenience that would otherwise result 
are paramount in the decision to follow another court’s ruling under 
principles of comity.172 However, the application of comity may be 
restricted to cases in which the issue has been decided in the foreign 
court on the same or similar facts, in which the forum state’s policies 
will not be prejudiced by the application of foreign law, and in which 
the forum state’s statutory and common law is silent on the issue.173

160 Although comity generally refers to the international doctrine of deference be
tween courts of different nations, comity between states also is well recognized, and 
the principles and policies of the two are similar. See generally Bank of Augusta v. 
Earle, 38 U.S. (13 Pct.) 519, 589-90 (1839); J. Story, CoiMMENtaries on the Conflicts 
of Laws, Foreign and Domestic 1-39 (8th cd. 1883); H. Yntema, The Comity Doctrine, 
65 Mich. L. Rev. 1, 9-28 (1966).

107 See Strawn Mercantile Co. v. First Nat’l Bank, 279 SAY. 473, 474 (Tex. Civ. App. 
1925); J. Story, supra note 166, at 33-34.

108 See Burgess v. Seligman, 107 U.S. 20, 34 (1882) (dictum); cf. O’Loughlin v. 
O’Loughlin, 6 N.J. 170, 178-79, 78 A.2d 64, 68 (1951) (comity forbids courts of equity 
to enjoin litigants from seeking justice in foreign proceedings).

169 See Mast, Foos & Co. v. Stover Mfg. Co., 177 U.S. 485, 488 (1900); Straw n Mer
cantile Co. v. First Nat’l Bank, 279 SAV. 473, 474 (Tex. Civ. App. 1925).

179 See J. Story, supra note 166, at 34.
171 See Mast, Foos & Co. v. Stover Mfg. Co., 177 U.S. 485, 488-89 (1900); Burgess v. 

Seligman, 107 U.S. 20, 33 (1882) (dictum); Kilian v. Louisville & N.R.R., 374 F.2d 61, 
64 (7th Cir. 1967).

172 See Mast, Foos & Co. v. Stover Mfg. Co., 177 U.S. 485, 488 (1900); Continental 
Baking Co. v. Woodring, 55 F.2d 347, 350 (1). Kan. 1931); Strawn Mercantile Co. v. 
First Nat’l Bank, 279 SAV. 473, 474 (Tex. Civ. App. 1925); J. Story, supra note 166, ar 
33.

173 See Mast, Foos & Co. v. Stover Mfg. Co., 177 U.S. 485, 489 (1900); Burgess v. 
Seligman, 107 U.S. 20, 33-34 ( 1882); Franklin Sugar Refining Co. v. William I). Mullen 
Co., 7 F.2d 470, 472-73 (I). Del. 1925); J. Story, supra note 166, at 25, 31 -32. Thus if 
the forum court has not ruled on the matter and the forum state has no statute or de
cision on point, the court well may doubt the validity' of its own views on the issue 
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The principles of comity do not compel decision, but merely offer a 
rule of decision which a court may adopt by deferring to the judgments 
and decisions of coordinate courts.174

and could further uniformity and avoid confusion by turning to the settled decisional 
law of a foreign jurisdiction, so long as the foreign law does not prejudice any other 
policies of the forum state. See Mast, Foos & Co. v. Stover Mfg. Co., supra at 488; 
J. Story, supra Note 164, at 35.

174 See Mast, Foos & Co. v. Stover Mfg. Co., 177 U.S. 485, 488-89 (1900); Kilian v. 
Louisville & N.R.R., 374 F.2d 61, 64 (7th Cir. 1967). In Continental Baking Co. v. 
Woodring the court enunciated the policy that federal courts should not overrule de
cisions of courts of coordinate jurisdiction sitting in the same district except for “the 
most cogent reasons.” 55 F.2d 347, 350 (D. Kan. 1931).

475 Court Reorganization Act § 111, D.C. Code Ann. § 11-102 (1973).

W ith the elevation of the District of Columbia local courts to auton
omy and parity with state courts, the local and federal systems in the 
District appropriately may be considered coordinate systems in the 
same jurisdiction. As a result, principles of comity may be invoked 
to support the appropriateness of following local decisions on local 
law in order to achieve uniformity of treatment for all citizens in the 
District of Columbia. A solution to the problems of conflicting deci
sional law, lack of uniformity of decisions, and multiplicity of litigation 
in the District is possible through federal court application of local court 
law. Since a policy of deference is not binding, the federal courts in 
the District would not be required to apply local decisional law under 
the doctrine of comity. However, the policy in favor of uniformity 
and avoidance of conflicting decisional law may encourage federal 
courts in the District to defer to local court decisions under a comity 
solution.

Solutions and Applications

A number of alternative legislative and judicial methods are available 
for avoiding potential conflicts in decisional law within the District of 
Columbia. Consistent with the status of the D.C. Court of Appeals as 
the highest local court of the District,175 the preferred solution would 
confirm that court as the ultimate expositor of local law. While Con
gress thus far has refrained from acting expressly on the supremacy 
issue, it could include an amendment to the Rules of Decision Act in 
future home rule legislation. For example, Congress might add to sec
tion 1652 of title 28 of the United States Code a provision that “for 
purposes of this section the term ‘the several states’ includes the District 
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of Columbia.” 176 In so doing Congress would apply definitively the 
impact of Erie's holding to the District. Because the D.C. Court of 
Appeals is the highest local court in the jurisdiction, as are state courts 
elsewhere, its law would constitute the rules of decision in civil con
troversies arising in the District in cases where local law applies.177 
This principle would not be limited necessarily to diversity actions.178 
Whenever the substantive rule involved is exclusively local in nature, 
interpretation of that rule by the D.C. Court of Appeals should con
trol.179 Construction of District statutes as well as common law by the 
D.C. Court of Appeals would be binding in the federal courts of the 
District.180

176 The wording in the Court Reorganization Act of the amendment to section 1257 
of title 28 of the United States Code can serve as a model for the language of an amend
ment to section 1652. See 28 U.S.C. § 1257 (1970), amending Act of June 25, 1948, ch. 
648, § 1, 62 Stat. 929.

177 See Commissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967) (state law as an
nounced by highest court of the state is to be followed); West v. American Tel. & 
Tel. Co., 311 U.S. 223, 236 (1940) (highest court of the state makes law binding upon 
federal courts); Rules of Decision Act, 28 U.S.C. § 1652 (1970).

178 Strictly speaking, Erie's holding is applicable only in diversity actions, when one 
of the parties may have the choice of forums. See Clearfield Trust Co. v. United States, 
318 U.S. 363, 366-67 (1943) (duties of the United States regarding its commercial paper 
are governed by federal law). But in Commissioner v. Estate of Bosch, the Court ruled 
that the Erie doctrine may be applied in a non-diversity tax case whose outcome is 
dependent on the characterization of a property interest controlled by state law. 387 
U.S. 456, 465 (1967).

i7»Sce Commissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967) (nondiversity); 
Bernhardt v. Polygraphic Co. of America, 350 U.S. 198, 202-03 (1956) (diversity case).

180 Cf. Shuttlesworth v. Birmingham, 382 U.S. 87, 91 (1965) (court must follow state 
judicial construction of municipal ordinance when ordinance, as construed, is consti
tutional); Baskey v. Board of Regents, 347 U.S. 442, 454 (1954) (scope of review of 
state statute limited to constitutional issues); Winters v. New York, 333 U.S. 507, 514 
(1948) (interpretation of statute by highest state court fixes the words of the statute as 
definitively as if it had been amended by state legislature).

1st See notes 166, 174 supra and accompanying text.

Absent an express congressional amendment to the Rules of Decision 
Act the courts may fashion their own solution to the problem of con
flicting decisional law, as the Supreme Court did in Erie. A federal 
practice under which federal courts defer to the law of the highest 
local court of the District where applicable could assume a variety of 
forms. To the extent that the doctrines of comity and deference to 
the law of local territorial courts recognize a policy of promoting 
uniformity within a single jurisdiction they are suitable models from 
which to fashion a solution. However, these doctrines are discretion
ary, and reversal on appeal for failure to apply them is not automatic.181
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Avoidance of forum-shopping and its attendant inequities requires 
uniformity and certainty for litigants as to the law that controls their 
dispute, regardless of which forum adjudicates the cause of action.182 
Uniformity is not assured if federal courts pursue a policy of applying 
the law of the D.C. Court of Appeals only when in their discretion 
they deem it appropriate. If federal courts in the District are to adopt 
a truly effective approach similar to that espoused in Erie, reversal on 
appeal must be mandatory.183 184 The status of the D.C. Court of Appeals 
as the District’s highest local court and the move toward home rule in 
the District call for the D.C. Couit of Appeals to develop local law as 
the occasion warrants and require the U.S. Court of Appeals to follow 
such law as of course, not on a discretionary basis.

182 See Hanna v. Plumer, 380 U.S. 460, 467-68 (1965).
183 The Supreme Court consistently has overruled lower courts for applying general 

common law and failing to follow local law when appropriate. See, e.g., Guaranty 
Trust Co. v. York, 326 U.S. 99, 1 12 (1945) (judgment reversed); Ruhlin v. New York 
Life Ins. Co., 304 U.S. 202, 209 (1938) (judgment vacated); Erie R.R. v. Tomkins, 304 
U.S. 64, 80 (1938) (judgment reversed).

184 285 A.2d 310 (D.C. Ct. App. 1971).
1H5 Id. at 311.
1HG 442 F.2d 838 (D.C. Cir. 1971).

id. at 839-41; see 285 A.2d at 311.
188 Court Reorganization Act § 111, D.C. Code Ann. § 11-705 (1973).
189 285 A.2d at 312. Brown was decided on February 26, 1971; the Act became ef

fective on February 1, 1971. id.

Post-reorganization Developments

The D.C. Court of Appeals has asserted its post-reorganization law- 
making function in M.A.P. v. RyanMA In M.A.P. a juvenile charged 
with robbery petitioned for a writ of mandamus, claiming an uncon
stitutional denial of a probable cause hearing.185 * Petitioner relied on 
Broum v. F' aimtier oy,18G a case recently decided by the U.S. Court of 
Appeals for the District of Columbia Circuit, which held that a juvenile 
is entitled to demand and receive such a hearing.187 In M.A.P. the D.C. 
Court of Appeals, sitting as a “division” of three judges pursuant to the 
Court Reorganization Act,188 refused to apply Brown and ruled that 
it was not controlling precedent in local courts because it was decided 
after the effective date of the Act.189 While recognizing that decisions 
of the U.S. Court of Appeals prior to February 1, 1971, constitute the 
case law of the District, the court in M.A.P. reasoned that because 
of its new role as the highest court in the jurisdiction it is not bound 
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by decisions of the U.S. Court of Appeals rendered subsequent to 
reorganization.190

190 Id. In Graves v. District of Columbia the D.C. Court of Appeals applied its ruling 
in M.A.P. to civil litigation and again indicated that it is not bound by a post-reorgani
zation holding of the U.S. Court of Appeals. 287 A.2d 524, 524-25 (D.C. Ct. App. 
1972). However, the local court reached the same conclusion on the substantive legal 
issue as the U.S. Court of Appeals, permitting a plaintiff to maintain an action against 
the District of Columbia on the theory of respondeat superior. Id.; see Carter v. Carl
son, 447 F.2d 358, 366 (D.C. Cir. 1971), rev'd on other grounds sub novi. District of 
Columbia v. Carter, 409 U.S. 418 (1973). Graves originally was argued before the D.C. 
Court of Appeals on March 24, 1970, but the decision was postponed pending the out
come of Carter v. Carlson. Graves v. District of Columbia, supra at 524. Concluding 
that it was free cither to accept or to reject the Carlson decision, rendered July 23, 
1971, the local court heard rcargumcnt of the case in order to make its own decision. 
Id.

285 A.2d at 312.
192 Id. This policy predetermines the result of subsequent cases decided by a three- 

judge division. The division must follow precedent, even in the face of a well-reasoned, 
yet contrary, U.S. Court of Appeals decision in conformity with a clear trend in the 
law on the same issue. The M.A.P. opinion states that “this division of the court is not 
bound to follow Brown although ... it is entitled to great respect.” Id. However, if the 
D.C. Court of Appeals can make new law only when sitting cn banc and Brown v. 
Fauntleroy is not the law of the District, then the court in M.A.P., sitting as a three- 
judge division, did not have rhe authority to follow Brown. See Brown v. Fauntleroy, 
442 F.2d 838 (D.C. Cir. 1971); M.A.P. v. Ryan, 285 A.2d 310 (D.C. Ct. App. 1971).

193 One might assume that a hearing en banc, since it requires approval of only a 
majority' of judges in active service, will be afforded for cases that present innovative 
and important questions of law. See Court Reorganization Act § 111, D.C. Code Ann. 
§ 11-705(c) (1973). However, this was not the case in M.A.P. where the court was 
faced with a constitutional challenge to the denial of a probable cause hearing. See 
285 A.2d at 310-11. The U.S. Court of Appeals recently' had granted such a hearing. 
See Broyvn v. Fauntleroy, 442 F.2d 838 (D.C. Cir. 1971). Nonetheless, the D.C. Court 
of Appeals denied the opportunity for a full exposition of the issues before the entire 
court with a view toward examining the principle of Brown. The court’s internal 
policy is particularly unwarranted because a rehearing by the court en banc may be 
ordered by the same majority as is required for an original en banc argument. See 
Court Reorganization Act § 111, D.C. Code Ann. § 11-705(d) (1973). A rehearing en 
banc of questionably decided cases would minimize aberrational decisions, which were 

The M.A.P. court further held that a three-judge division may not 
disturb either a prior decision of its own court rendered after February 
1, 1971, or the case law of the U.S. Court of Appeals prior to that 
date.191 As a matter of internal policy, deviation from precedent may 
be accomplished only by the court en banc.192 This policy imposes an 
unwarranted restriction on the judicial prerogative of each division, 
delivering its judgments in the name of the highest local court of the 
District, to reject the rule of stare decisis for purposes of equity and 
reasoned innovation.193
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To date the U.S. Court of Appeals, while acknowledging the auton
omy of the local court system,194 has not declared the D.C. Court of 
Appeals to be the ultimate source of local law in the District, despite 
opportunities to do so.195 196 Nonetheless, no decision of the U.S. Court of 
Appeals since reorganization precludes adoption of the practice of 
reversing judgments of the United States District Court for failing to 
discern and apply the law as interpreted by the D.C. Court of Appeals.

of concern to the court in M.A.P. See 285 A.2d at 312-15. As it stands the court’s 
internal policy is incompatible with “its grave new responsibility ... as the supreme 
bench for the District.” S. Rep. No. 91-405, supra note 10, at 8. This policy may impede 
the functions of the D.C. Court of Appeals as the expositor of local law.

194 See United States v. Thompson, 452 F.2d 1333, 1342 (D.C. Cir. 1971). Judge 
Wright in Thompson interpreted the bail provision of the District of Columbia Court 
Reform and Criminal Procedure Act of 1970 to be inapplicable to crimes prosecuted 
in the District under national law. Id.; see District of Columbia Court Reorganization 
Act § 210(a), D.C. Code Ann. §§ 23-1325, -1331 (1973). These crimes are governed by 
the Bail Reform Act of 1966. 452 F.2d at 1 342; see 18 U.S.C. §§ 3041, 3141-43, 3146-52. 
3568 (1970). Judge Wright found that this approach is most consistent with the legis
lative intent to treat the District on a par with the states. 452 F.2d at 1342.

195 See, e.g., Cooper v. Goodwin, 478 F.2d 653 (D.C. Cir. 1973); Smith v. Arbaugh’s 
Restaurant, Inc., 469 F.2d 97 (D.C. Cir. 1972), cert, denied, 412 U.S. 939 (1973); Canter
bury v. Spence, 464 F.2d 772 (D.C. Cir.), cert, denied, 409 U.S. 991 (1972).

196 469 F.2d 97 (D.C. Cir. 1972), cert, denied, 412 U.S. 939 (1973).
19" Arbaugh was decided in the U.S. Court of Appeals on June 30, 1972.
198 469 F.2d at 99-100.
199 Id. at 100 & n.ll, 101-05, citing Kermarcc v. Compagnie Generale Transatlantique, 

358 U.S. 625, 631 (1959) and Rowland v. Christian, 69 Cal. 2d 108, 443 P.2d 561, 70 
Cal. Rptr. 97 (1966) and Pickard v. City of Honolulu, 51 Hawaii 134, 452 P.2d 445 
(1969) and Mile High Fence Co. v. Radovich, 489 P.2d 308 (Colo. 1971) (en banc).

200 Id. at 103-07. The plaintiff was a building inspector who slipped on the greasy 
stairs of the defendant’s restaurant kitchen. Id. at 98. Plaintiff claimed error in the 
trial court’s instruction that the jury determine for itself whether the plaintiff was a 
“business invitee” or merely a “licensee” to whom a lesser duty of care is owed. Id. 
He claimed that as a matter of law he was a “business invitee.” Id. at 99.

The possibility of conflicting decisional law exists currently regard
ing the duty of care owed to entrants to land. In Smith v. Arbaugh's 
Restaurant, Inc.™ decided after the effective date of the Court Reor
ganization Act,197 the U.S. Court of Appeals deviated from existing 
District of Columbia case law.198 The D.C. Court of Appeals in its 
capacity as the highest local court of the District had not rendered an 
applicable decision, and the U.S. Court of Appeals did not discuss the 
alternative of deferring to the local court. Rather, the U.S. Court of 
Appeals, relying on language of the Supreme Court and a trend it 
perceived in other jurisdictions,199 abolished the common law categories 
of “invitee,” “licensee,” and “trespasser.” 200 The court substituted a 
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duty of maintaining one’s property in a condition reasonably safe under 
all the circumstances,201 and apparently intends this to be the rule of 
law in future cases.202 203

201 Id. at 107. This standard avoids wooden application of the classifications and al
lows the jury to decide the issue of liability7 on the facts in all cases. Id. at 105-07.

202 The nature of the opinion, framed clearly in terms of an evolution in the law, 
indicates its precedential purpose. See id.

203 352 F. Supp. 331 (D.D.C. 1972) (railroad liable only for willful, wanton injury 
to rescuer of trespasser; categories upheld). The court ruled that the plaintiff offered 
insufficient evidence to send the case to the jury under either the traditional categories 
or the Arbaugh test of reasonable care. Id. at 334.

204 Id. at 334.
205 208 F 2d 524 (D.C. Cir. 1953).
200 352 F. Supp. at 333-34; see 208 F.2d at 527-29. The judge invoked the Erie doc

trine without questioning its applicability to the District. See 352 F. Supp. at 333-34.
207 478 F.2d 653 (D.C. Cir. 1973).
208 See id. at 657-58 (Leventhal, J., concurring); id. at 658-59 (Sobeloff, J., concur

ring). Judge Sobeloff would defer decision on the trespasser issue until it is properly 
before the court and developed in briefs and arguments. Id. at 658 (Sobeloff, J., con
curring). Judge Leventhal would postpone a ruling on the issue, inter alia, for the 
reason that the U.S. Court of Appeals “is no longer the authoritative expositor of the 
common law in the District of Columbia.” Id. (Leventhal, J., concurring). Neverthe
less, he had no reservations about applying Arbaugh to the limited issue before the 
court. See id. at 657-58.

209 Cooper was decided on February 12, 1973. Luck was decided on December 13, 
1972.

The United States District Court for the District of Columbia was 
presented with a similar issue in the later case of Luck v. Baltimore & 
Ohio Railroad.™ The court reasoned that Ar bough was not applicable 
since it was decided after the effective date of the Court Reorganiza
tion Act.204 205 * 207 The precedent of Firfer v. United States,™ which upheld 
the three categories of entrants, remained controlling because it was 
the last statement by a court acting in the capacity of the highest court 
of the District of Columbia for purposes of making law under Erie.™

After the Luck decision the U.S. Court of Appeals continued the 
Arbaugh line in Cooper v. Goodwin.™ Cooper is a more qualified 
statement of reform than Arbaugh because the two other judges on the 
panel, although concurring in Chief Judge Bazelon’s restatement of his 
Arbaugh opinion, would reserve decision on abolishing the trespasser 
category.208 209 The court’s failure in Cooper to mention Luck may be 
attributable to the fact that the decisions came only two months apart.200 
However, had it so chosen, the court could have found justification 
for failing to address Luck in the fact that both Cooper and Ar
baugh, unlike Luck, were commenced before the effective date of the 
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Court Reorganization Act.210 By articulating a relation back theory 
the court could have maintained its status as the highest court in the 
jurisdiction for cases initiated in the lower courts while it in fact pos
sessed such a status. Judge Leventhal’s concurrence in Cooper lends 
support to this theory. While recognizing that his court was no longer 
the authoritative expositor of the common law in the District, he fol
lowed Arbaugb to the extent that it abolished the categories of invitee 
and licensee, thereby making law in an action commenced prior to the 
effective date of the Act but supporting deference to the D.C. Court 
of Appeals on issues not raised in federal court before reorganization.211

210 Cooper was filed on December 11, 1969 and Arbaugh on June 13, 1967.
211 See 478 F.2d at 657 (Leventhal, J., concurring).
212 469 F.2d at 99-107. The opinion recognizes the eighteenth century, land-oriented 

origins of the categories and rejects their suitability to modern needs for allocation of 
the risk in an urban environment. Id. at 99-100; accord Cooper v. Goodwin, 478 F.2d 
653, 655-56 (D.C. Cir. 1973).

213See King v. Order of United Commercial Travelers of America, 333 U.S. 153, 
157-60 (1948); Fidelity Union Trust Co. v. Field, 311 U.S. 169, 177 (1940). Thus, the 
rejection of Arbaugh on Erie grounds in Luck v. Baltimore & Ohio Railroad is un
founded, as well as being an excessively casual application of the Erie doctrine to the 
District. See 352 F. Supp. at 333-34.

214 See Smith v. Arbaugh’s Restaurant, Inc., 469 F.2d 97, 99-100 (D.C. Cir. 1972), cert, 
denied, 412 U.S. 939 (1973).

215 See id. at 100 & n.ll, 101-07.
216 See Commissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967); King v. Order of 

United Commercial Travelers of America, 333 U.S. 153, 155-56 (1948); West v. Ameri
can Tel. & Tel. Co., 311 U.S. 223, 236-37 (1940); Helene Curtis Indus. Inc. v. Pruitt, 
385 F.2d 841, 848 (5th Cir. 1967).

Although Arbaugb represents a clear abandonment of prior District 
of Columbia case law, the opinion is framed in terms of a need to adopt 
a doctrine of tort law already developed by well-reasoned authority.212 
In view of the absence of decisional law from the D.C. Court of Ap
peals since reorganization, the result lies plainly within the bounds of 
the principle of Erie and the Rules of Decision Act.213 The general 
reasonableness rule adopted in Arbaugb is a minority view,214 but Chief 
Judge Bazelon relied on Supreme Court dicta and other respected au
thority to arrive at what he views as a result suiting the modern needs 
of the District.215 216 A federal court sitting in a state also is allowed to 
rely on all available sources; in the absence of controlling local law the 
court ultimately must ascertain and follow the probable resolution of 
the legal issue by the highest state court.210 Unlike state courts, the 
D.C. Court of Appeals acting as an autonomous judicial body has not 
developed as yet a tort doctrine even remotely comparable to the one 
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considered in Arbaugh. Thus the U.S. Court of Appeals had no source 
for making such a determination.217 In this respect the District of Co
lumbia remains unique, at least until the D.C. Court of Appeals develops 
post-reorganization case law sufficiently definitive to guide the federal 
courts.218 * As local decisional law develops, the federal courts may begin 
considering and following it in cases in which it applies.

217 The Supreme Court has directed lower federal courts to rely on local doctrines 
developed by the state’s highest court which are analogous to the issue at bar, or to 
follow general legal principles by which the highest state court customarily abides. See 
Commissioner v. Estate of Bosch, 387 U.S. 456, 465 (1967) (intermediate state appellate 
court rule not binding when federal court is persuaded highest court would decide other
wise); King v. Order of United Commercial Travelers of America, 333 U.S. 153, 155-56 
(1948) (County Court of Common Pleas decision not binding, particularly when 
analogous state supreme court rule is contrary); West v. American Tel. & Tel. Co., 
311 U.S. 223, 237 (1940) (state supreme court’s refusal to review lower state court’s 
judgment on identical issue provides information to determine state law). A District 
litigant, upon seeking review in the Supreme Court, has asserted that the decisional law 
of the D.C. Court of Appeals is sufficiently definitive to require reversal of a lower 
federal court judgment he claimed deviated from that law. See Petition for Certiorari 
at 6-11, Spence v. Canterbury, 409 U.S. 1064 (1972), denying cert, to 464 F.2d 772 (D.C. 
Cir. 1972). The issue before the Court of Appeals was the defendant surgeon’s duty to 
warn of the potential hazards of an exploratory operation. 464 F.2d at 776-79. The 
court, departing from its own prior decisions and the rule in most jurisdictions, im
posed a strict duty of care on the surgeon. See id. at 781-87. In his petition for cer
tiorari the defendant argued that the appeals court exceeded the bounds of discretion 
permissible in determining District common law in the absence of local court de
cisions on the issue. See Petition for Certiorari at 6-11, Spence v. Canterbury, supra. 
Petition claimed that under the Court Reorganization Act the U.S. Court of Appeals 
is bound by the rulings of the D.C. Court of Appeals, or by a reasonable interpretation 
of what the local court would decide if presented with the issue. Id. at 6-7.

218 The D.C. Court of Appeals has begun to assert its autonomy in local civil con
troversies and to develop a post-reorganization case law. See Graves v. District of 
Columbia, 287 A.2d 524 (D.C. Ct. App. 1972). In Graves the court made its own de
termination of a civil issue independent of a prior, although identical, U.S. Court of 
Appeals ruling on the same issue. Id. at 524-25; see Carter v. Carlson, 447 F.2d 358, 366 
(D.C. Cir. 1971), rev'd on other grounds sub nom. District of Columbia v. Carter, 409 
U.S. 418 (1973); note 190 supra.

2i*J Compare M.A.P. v. Ryan, 285 A.2d 310, 312-15 (D.C. Ct. App. 1971) with Smith 
v. Arbaugh’s Restaurant, Inc., 469 F.2d 97, 103-06 (D.C. Cir. 1972), cert, denied, 412 
US. 939 (1973).

220 See 285 A.2d at 312.

The reasoning in M.A.P. v. Ryan does not contradict Chief Judge 
Bazelon’s approach in Arbaugh.™ M.A.P. is no more than an exercise 
in self-assertion by the D.C. Court of Appeals, recognizing its status 
as the highest court in the jurisdiction and declaring that post-reorgani
zation decisions of the U.S. Court of Appeals are not binding upon 
it.220 The opinion does not state the converse—that federal courts should 
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consider themselves bound by local court decisions on local questions.221 
Moreover, the M.A.P. opinion is not a blanket adoption of previous 
federal court decisions, such as Firfer, and the M.A.P. court did not 
undertake an analysis of all previous U.S. Court of Appeals decisions 
and give them its express approval.222 Thus the position of both the 
local and federal appeals courts remains uncertain on the issue of whether 
the U.S. Court of Appeals should be bound by the case law of the 
D.C. Court of Appeals where applicable. Neither court has acted defini
tively to apply the mandate of the Court Reorganization Act to the 
practical problem of conflicting decisional law within the District.

221 See id.
222 See id. at 312-15.

The question of supremacy will not be presented squarely until the 
D.C. Court of Appeals adjudicates an issue of local concern and the 
issue arises subsequently in a federal court of the District in an action 
that postdates reorganization. Not until the Supreme Court reviews a 
lower court decision and requires federal courts to follow the case law 
of the D.C. Court of Appeals will the District of Columbia courts re
ceive the full authority and sanction accorded state systems under the 
modern Erie doctrine, and will District litigants benefit from the cer
tainty and equality of uniform local law. To effectuate the intent of 
Congress in enacting the Court Reorganization Act, the Supreme Court 
should confer upon the D.C. Court of Appeals the incidents normally 
due the highest local court within a jurisdiction and declare it to be 
the ultimate expositor of local law.

Peter W. Benner 
Marilyn J. Holmes



COMMENT
THE BURGER COURT AND 

REAPPORTIONMENT: FROM ONE PERSON, 
ONE VOTE TO ONE CORPORATION, 

MANY VOTES
In the first decade following Baker v. Carr1 the Supreme Court in

augurated and consistently pursued a policy of furthering voting equality 
in the electoral process. The Court first articulated the controlling “one 
person, one vote” principle2 for state reapportionment and then ex
panded it to apply in federal congressional districts3 as well as in both 
louses of bicameral state legislatures.4 The Court subsequently strength
ened that standard by refusing to establish acceptable de minimis reap
portionment variance levels and by placing the burden on the states 
to justify any deviations from equality.5 Finally, the Court extended 
the scope of the doctrine to all federal, state, and local electoral bodies 
which perform governmental functions.0 The second decade follow
ing Baker, however, may witness an abrupt halt to this systematic ex
tension of the Warren Court’s one person, one vote doctrine. The 
October 1972 Term witnessed the formation of a new 6-3 coalition, 
combining Justice Stewart, a consistent dissenter throughout the re
apportionment cases, with Justice White, an advocate of reapportion
ment until the de minimis decisions, and all four of the Nixon appointees.

1 369 U.S. 186 (1962).
2 The phrase “one person, one vote” was contributed by Justice Douglas in his ma

jority opinion in Gray v. Sanders. 372 U.S. 368, 381 (1963).
3 See Wesberry v. Sanders, 376 U.S. 1 (1964).
4 Reynolds v. Sims, 377 U.S. 533 (1964).
r> See Wells v. Rockefeller, 394 U.S. 542 (1969); Kirkpatrick v. Priesler, 394 U.S. 526 

(1969).
6 See Hadley v. Junior College Dist., 397 U.S. 50 (1970) ; Kramer v. Union School 

Disc, 395 U.S. 621 (1969).
7 410 U.S. 315 (1973).
8 412 U.S. 755 (1973).

The direction of this new coalition appeared in four cases of the 
1972 Term. In Mahan v. Howell1 7 the Court first declared that the 
Constitution required less adherence to precise equality in state legis
lative reapportionment plans than in congressional schemes. The Court 
then used Mahan as the bridge to White v. Regester8 and Gaffney v. 
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Cummings? which held that de minimis deviations of up to 10 percent 
from absolute equality are permissible for state legislative apportion
ment plans.* 10 Finally, in Salyer Land Co. v. Tulare Lake Basin Water 
Storage District?1 the Court sanctioned a weighted local voting scheme 
which favored large land corporations at the expense of area citizens.

»412 U.S. 735 (1973).
10 White v. Weiser, a companion case handed down the same day as White v. Reges

ter and Gaffney v. Cummings, was decided in accordance with the Warren Court’s 
reapportionment decisions. 412 U.S. 783 (1973). Weiser involved a Texas congres
sional apportionment scheme with substantially smaller deviations than those present in 
Mahan, Regester, and Gaffney. Compare id. at 785 (4.13 percent) with White v 
Regester, 412 U.S. 755, 761 (1973) (9.9 percent) and Gaffney v. Cummings, 412 U.S. 
735, 750 (1973) (7.83 percent) and Mahan v. Howell, 410 U.S. 315, 319 (1973) (16.4 
percent). The Court in Weiser reaffirmed its prior de minimis decisions in Kirkpatrick 
and Wells and insisted upon a plan as mathematically equal as practicable. 412 U.S. 
at 791-93.

u 410 U.S. 719 (1973).
12 369 U.S. 186 (1962).
13 328 U.S. 549 (1946).
14 369 U.S. at 209 10; see 328 U.S. at 566 (Black, J., dissenting). In Colegrove the 

Supreme Court held that the Constitution precluded judicial intervention in the 
“political thicket” of congressional districting. Id. at 556. The case was one of first 
impression, raising the interface between article I, section 2, and the equal protection 
clause of the fourteenth amendment. Justice Frankfurter, announcing the judgment of 
the Court, based his decision on article I, section 4, which grants Congress the power 
to establish regulations affecting the “Times, Places and Manner” of electing state 
representatives. Id. at 554. Justice Frankfurter felt this delegation of power to Con
gress precluded judicial interference. Id. Justice Black argued in dissent that the equal

The present Court thus has initiated departures from each of the three 
major advances of the Warren Court in the reapportionment area. In 
doing so, the new coalition argues that it merely is following historical 
precedent; yet a close examination reveals a misuse of that precedent. 
This Comment will trace briefly the development of the Court’s 
approach to reapportionment and isolate the nature of the recent 
retreat.

One Person, One Vote: Congressional Versus State 
Legislature Apportionment

DEVELOPMENT

In the landmark case of Baker v. Carr12 the Court, overturning its 
previous decision in Colegrove v. Green,13 adopted Justice Black’s posi
tion in Colegrove and held that the political issues raised by reappor
tionment in state legislative districts were justiciable under the equal 
protection clause.14 A year later in Gray v. Sanders?5 Justice Douglas 
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first articulated the policy which was to govern all future reapportion
ment cases: one person, one vote.* 15 16 17

protection clause mandated judicial review of the case. Id. at 572 (Black, J., dissent
ing). Justices Douglas and Murphy joined Justice Black’s dissent and Justices Reed and 
Burton joined Justice Frankfurter. Justice Rutledge cast the deciding vote on the 
wholly separate ground of the imminence of the elections at issue in the case. Id. at 
564 66 (Rutledge, J., concurring in the result). Despite Colegrove's failure to generate 
a majority opinion, the case erected a barrier to judicial review of reapportionment for 
nearlv two decades.

15 372 U.S. 368 (1963).
16 Id. at 381. Justice Douglas’ majority opinion declared that the only exceptions to 

the doctrine are the allotment of two Senators for each state in the federal congress 
and the election of the President by the electoral college provided for in the twelfth 
amendment. In all other electoral proceedings, the right to vote mandates equality of 
voting. Id. at 380-81. See also Hadley v. Junior College Dist., 397 U.S. 50, 59 (1970).

17 376 U.S. 1 (1964).
18 “The House of Representatives shall be composed of Members chosen every 

second year bv the People of the several States and the electors in each state shall have 
the qualifications requisite for Electors of the most numerous Branch of the State Leg
islature.” U.S. Const, art. I, § 2.

io 376 U.S. at 7-8.
20 377 U.S. 533 (1964).
21 Id. at 577. Reyiwlds was the principal decision in the so-called state Reappor- 

tiomnent Cases. See Lucas v. Forty-Fourth General Assembly of Colorado, 377 U.S. 
713 (1964); Roman v. Sincock, 377 U.S. 695 (1964); Davis v. Mann, 377 U.S. 678 (1964); 
Maryland Comm’n for Fair Representation v. Tawes, 377 U.S. 656 (1964); WMCA, 
Inc. v. Lomenzo, 377 U.S. 633 (1964); Reynolds v. Sims, 377 U.S. 533 (1964).

22 377 U.S. at 577-78. The Court stated;
In implementing the basic constitutional principle of representative govern
ment as enunciated by the Court in Wesberry—equality of population among 
districts—some distinctions may well be made between congressional dis
tricts and state legislative representation. Since, almost invariably, there is 
a significantly larger number of seats in state legislative bodies to be dis
tributed within a State than congressional seats, it may be feasible to use 
political subdivision lines to a greater extent in establishing state legislative 
districts than in congressional districting while still affording adequate

Once the policy of one person, one vote had been established, the 
search for the proper test for its implementation began. Following 
Gray, the Court in W e sherry v. Sanders11 invalidated a congressional 
districting plan under article I, section 218 and concluded that each 
vote “as nearly as practicable” was to be worth as much as any other 
vote.19 The identical language was used one year later in Reynolds v. 
Sims20 to strike down a state legislative reapportionment scheme under 
the equal protection clause.21 While Chief Justice Warren’s majority 
opinion left open the possibility that some state legislative apportion
ment plans conceivably could merit a more flexible review than con
gressional districts,22 such exceptions were to be determined on a case
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by-case basis.* 23 Exceptions were to be allowed only where justified by 
a showing of rational state policy considerations such as the mainte
nance of political subdivision, or retention of historical or geographical 
boundaries.24

representation to all parts of the State. To do so would be constitution
ally valid, so long as the resulting apportionment was based substantially on 
population and the equal population principle was not diluted in any sig
nificant way. Somewhat more flexibility may therefore be constitutionally 
permissible with respect to state legislative apportionment than in congres
sional districting.

Id. (emphasis added).
23 Id. at 578.
24 Id. at 578-81.
25 410 U.S. 315 (1973).
26 See Howell v. Mahan, 330 F. Supp. 1138, 1139 (E.D. Va. 1971), rev’d in part and 

affd in part, 410 U.S. 315 (1973). The plan for the state House of Delegates was chal
lenged because the multi-member districts allegedly diluted voter representation and 
constituted racial gerrymandering. Id. The legislative plan for redistricting the state 
Senate was alleged to be invalid because of a disparity of apportionment in Norfolk 
based on the large number of “homeported” Navy personnel counted in that city’s 
population for census purposes. Id.

27 A mathematically perfect plan would have apportioned one House delegate to 
46,485 citizens throughout the state. Under the plan at issue, the 16th district received 
one delegate for each 50,964 citizens, while the 12th district had only one delegate 
for 43,319. The 16th district thus exceeded the ideal plan by 9.6 percent, and the 12th 
district was 6.8 percent short, totalling a maximum deviation of 16.4 percent. Id. 
Justice Brennan’s separate opinion in Mahan points out, however, that if “floating” dis
tricts were included in the computation, the maximum deviation figure could be as 
high as 23.6 percent. See 410 U.S. at 336-37 & n.4 (Brennan, J., concurring in part and 
dissenting in part).

28 While Fairfax County was the only boundary line exception, it involved 10 out 
of the 100 House of Delegates seats. 410 U.S. at 319.

29 The consolidated case was heard by the four judges before whom the three cases 
had been prior to consolidation. Id. at 318.

THE RECENT RETREAT: MAHAN V. HOWELL

In Mahan v. Howell25 the Supreme Court for the first time promul
gated a double standard for apportionment of federal congressional and 
state legislative districts. Reapportionment plans passed by the 1971 
session of the Virginia General Assembly for the state Senate and 
House of Delegates were attacked in three separate suits on various 
grounds, including the constitutional defects in population deviations.26 
The House plan had a maximum deviation of 16.4 percent,27 but with 
one notable exception28 preserved political subdivision lines intact. The 
United States District Court for the Eastern District of Virginia29 found 
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that the House plan varied too much from absolute equality30 and that 
the state had failed to prove an affirmative necessity for maintaining 
the political subdivision boundaries.31 The lower court substituted its 
own plan for the House of Delegates, which reduced the deviations 
to 10 percent but cut across many more subdivision boundaries than 
the legislature’s plan.32

30 330 F. Supp. at 1139-40, 1150. The district court found the General Assembly’s 
plan for the state Senate violative of equal protection because of the Navy base prob
lem in Norfolk and substituted its own multi-district provision. Id. at 1147. The Supreme 
Court subsequently affirmed this portion of the district court’s order. 410 U.S. at 331-33.

31 330 F. Supp. at 1140. The lower court cited two state legislative apportionment 
cases as authority for burdening the state with this justification. Id. at 1140; see Swann 
v. Adams, 385 U.S. 440 (1967); Reynolds v. Sims, 377 U.S. 533 (1964).

32 See 330 F. Supp. at 1140-46.
33 Justice Powell took no part in the consideration of the Mahan case. See 410 U.S. 

at 316.
34 Id. at 321; see Reynolds v. Sims, 377 U.S. 533 (1964).
35 410 U.S. at 322; see Wesberry v. Sanders, 376 U.S. 1 (1964).
3G410 U.S. at 321-22; see Reynolds v. Sims, 377 U.S. 533, 580-81 (1964); note 22 supra.
37 410 U.S. at 322.
38 See notes 41-54 infra and accompanying text.
39 See notes 55-62 infra and accompanying text.

The Supreme Court overruled the district court in a 5-3 decision, 
which found three Nixon appointees33 joining Justices Stewart and 
White. The rationale for the Court’s decision arose from what was 
viewed as alternate constitutional sources for judicial review of con
gressional and state legislative apportionment. Justice Rehnquist noted 
for the majority that under Reynolds, state legislative apportionment 
is reviewable under the equal protection clause,34 while the Wesberry 
case dictates that congressional districting is reviewable under article I, 
section 2.35 The Court relied on the Reynolds language to the effect 
that under certain circumstances state legislative apportionment might 
be afforded wider latitude36 and asserted that the distinctions between 
the two lines of cases have been adhered to faithfully since those 
decisions.37

There are several difficulties with the Court’s approach. First, while 
two sources of judicial review have been recognized in reapportionment 
cases, the Court often has applied precisely the same standard to both 
and has cited the cases interchangeably.38 Moreover, if a distinction 
can be drawn between the two sources of constitutional review, it is 
arguable that the equal protection clause commands stricter adherence 
to one person, one vote.39 Finally, the Court in Mahan failed to apply
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the Reynolds test requiring the state to justify any deviations from the 
one person, one vote standard.40

40 See notes 63-69 infra and accompanying text.
41 For example, in Hadley v. Junior College District, a 1970 decision, Justice Black, 

who authored Wesberry, noted that “[tjhis Court has consistently held in a long series 
of cases, that in situations involving elections, the states are required to insure that 
each person’s vote counts as much, insofar as it is practicable, as any other person’s. 
We have applied this principle in congressional elections, state legislative elections, and 
local elections.” Hadley v. Junior College Dist., 397 U.S. 50, 54 (1970) (local election). 
See also Whitcomb v. Chavis, 403 U.S. 124, 141 (1971) (state election); Duddleston v. 
Grills, 385 U.S. 455 (1967) (per curiam) (congressional election); Swann v. Adams, 
385 U.S. 440, 445 (1967) (state election); Reynolds v. Sims, 377 U.S. 533, 577 (1964) 
(state election); Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964) (congressional election).

Compare Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964) (congressional—article I, 
section 2) with Reynolds v. Sims, 377 U.S. 533, 577 (1964) (state—equal protection). 
Both Wesberry and Reynolds, written in the same year, contain the identical phrase 
despite being based on disparate constitutional grounds.

43 See 377 U.S. at 560-62; 376 U.S. at 17.
44 Compare R. McKay, Reapportionment: The Law and Politics 89-98 (1965) and 

A. Hacker, Congressional Districting—The Issue of Equal Representation 4-14 (rev. 
ed. 1964) with R. Dixon, Democratic Representation—Reapportionment in Law and 
Politics 182-95 (1968) and Kelly, Clio and the Court: An Illicit Love Affair, 1965 
Sup. Ct. Rev. 119, 134-37 and Note, Wesberry v. Sanders: Deep in the Thicket, 32 Geo. 
Wash. L. Rev. 1076, 1091-99 (1964).

45 Appellants had cited both provisions in their briefs. See 376 U.S. at 3.
46 Id. at 8 n.10. Since oral argument was limited to the article I, section 2 ground and 

the case could be disposed of completely on that ground, the Court’s avoidance of the 

Constitutional Review v. Constitutional Test. The “as nearly
as is practicable” phrase has been the standard for reapportionment 
decisions ranging from congressional districting to state elections to 
local electoral entities.41 In choosing the same language in all lines of 
cases, the Court paid little attention to the particular source of consti
tutional review,42 the controlling principle being that the fundamental 
right to vote should not be diluted by gerrymandered apportionment.43

The distinction that congressional cases have been based on article I, 
section 2, while state legislative cases have come under the equal pro
tection clause is basically an accurate one, but its significance is unclear.44 
The Court never has precluded the application of the equal protection 
clause to congressional cases. In fact, the Court in Wesberry v. Sanders, 
having the opportunity to ground its decision on either the equal pro
tection clause or article I, section 2,45 selected article I, section 2 as 
the basis for that congressional case, but specifically reserved the ques
tion of the applicability of the equal protection clause.46 If the Court 
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had been forced to address the issue directly, the Court conceivably 
may have applied the fourteenth amendment. Justice Clark dissented 
from the opinion because he felt the case should have been decided 
on the equal protection ground.47

equal protection question is easily explainable. See Note, supra note 44, at 1101 n.172; 
N.Y. Times, Nov. 19, 1963, at 25, col. 1-4. Possibly the Court skirted the fourteenth 
amendment question because of conflict with the geographical apportionment of the 
Senate. See Note, supra note 44, at 1130.

47 376 U.S. at 19 (Clark, J., dissenting).
48 410 U.S. 315, 332 (1973).
49 372 U.S. 368, 370 (1963).
so See id. at 370, 379.
51 See, e.g., Kirkpatrick v. Priesler, 394 U.S. 526, 532 (1969); Lucas v. Rhodes, 389 U.S. 

212, 213 (1967) (Harlan, J., dissenting); Duddleston v. Grills, 385 U.S. 455 (1967) (per 
curiam). In Kirkpatrick v. Preisler, a congressional reapportionment case, the Court re
jected the proposition that de minimis standards are acceptable in implementing one per
son, one vote. The Kirkpatrick holding is defined in terms of the Court’s test in Swann v. 
Adams, a state legislative apportionment case. 394 U.S. at 532; see Swann v. Adams, 385 
U.S. 440 (1967). In addition, Justice Brennan’s majority opinion in Kirkpatrick relied 
on Reynolds and Davis v. Mann, two more state legislative cases. 394 U.S. at 533; see 
Davis v. Mann, 377 U.S. 678 (1964); Reynolds v. Sims, 377 U.S. 533 (1964). In his con
curring opinion, Justice Fortas drew no distinctions between state and congressional 
apportionment and cited an earlier dissent in a state legislative case to illustrate his 
point. 394 U.S. at 537 n.2 (Fortas, J., concurring); see Avery v. Midland County, 390 
U.S. 474, 495 (1968) (Fortas, J., dissenting).

52 403 U.S. 124, 141 (1971).
53 397 U.S. 50 (1970).
54 Justice White, writing for a majority which included Chief Justice Burger and 

Justice Blackmun—all three of whom joined Justice Rehnquist in Maban in discovering 
a “clear dichotomy” between the “two lines of cases”—was able to locate only one such

Both the language of Wesberry and the Court’s use of the identical 
“as nearly as is practicable” standard for both and Reynolds,
seriously undermine the positive declaration of the Mahan majority 
that “the dichotomy between the two lines of cases has consistently 
been maintained.” 48 Additionally, Gray v. Sanders involved state elec
tive offices as well as a United States Senate seat,49 and although based 
upon the equal protection clause, that case illustrates that the same 
oolicy, and perhaps the same constitutional source of review, applies to 
)oth federal and state elections.50 Moreover, subsequent cases have cited 
both Reynolds and Wesberry interchangeably in support of their 
holdings.51 More recent decisions such as Whitcomb v. Chavis52 and 
Hadley v. Junior College District5'' specifically refer to one line of reap- 
oortionment cases and cite cases from both congressional and state 
egislative areas.54 Rather than merely applying precedents, the Court 

in Mahan initiated a major departure from previous reapportionment 
cases.
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Equal Protection and Re apportionment. Even if a valid dis
tinction can be drawn between the two sources of constitutional review, 
it is quite possible that the equal protection clause commands more 
strict adherence to the one man, one vote policy than does article 
I, section 2. Support for this proposition is found in the development 
of the reapportionment cases, as well as in the equal protection doc
trine’s careful attention to fundamental rights generally and to the 
right to vote in particular.

Modern reapportionment decisions are all descendents of the equal 
protection clause. Establishing the conclusion that reapportionment 
plans contained justiciable issues, Justice Brennan’s ground-breaking 
majority opinion in Baker v. Carr distinguished the equal protection 
clause from the guarantee clause of article IV, which until that time 
had precluded the Court’s review of reapportionment schemes.* 55 56 Justice 
Brennan observed that the guarantee clause raised questions of separa
tion of powers in the federal government that were thus non-justiciable 
as “political questions,” while cases under the equal protection clause 
instead raised issues concerning the federal relationship of the Supreme 
Court to the states.50 The second significant case, Gray v. Sanders, 
likewise was decided under the equal protection clause and involved 
both federal and state elections.57 From a historical standpoint then, all 
reapportionment cases clearly stem from that initial use of the equal 
protection clause in Baker and Gray. Contrary to the holding in Mahan, 
the success of the original challenges rested on the presence of state 
participation in reapportioning and the duty of the Supreme Court to 
ensure that constitutional principles are protected in the states.58

line in Whitcomb v. Chavis, and that line included both congressional {Kirkpatrick 
and Wells) and state legislative {Gray and Reynolds) apportionment schemes. 403 U.S. 
at 141. This language reiterated the observation of Justice Black’s majority opinion 
earlier that same term in Hadley v. Junior College District that the Court long had 
held in both congressional and legislative apportionment decisions that in all elections, 
the states have the duty to guarantee equality of voting. 397 U.S. at 54.

55 369 U.S. at 218-27. What may not have been appropriate previously under the 
guarantee clause may be heard under the equal protection clause. Id. at 209-10, 227-29.

56 Id. at 210.
57 372 U.S. at 370, 379.

369 U.S. at 210.

Inherent distinctions between the two bases of constitutional review 
probably make the equal protection clause a superior and less flexible 
standard for judging the one person, one vote relationship. Article I, 
section 2, mandating that congressmen are to be chosen “by the 
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People,” is in reality a constitutional requirement for a republican, 
representative form of government. The equal protection clause, how
ever, addresses the right to vote and the guarantee that the vote be an 
equal one. Thus the focus of the equal protection clause is upon the 
right of the individual, rather than on the structure of government 
guaranteed to all Americans.59

59 See Reynolds v. Sims, 377 U.S. 533, 560-61 (1964).
. . . Wesberry clearly established that the fundamental principle of repre
sentative government in this country is one of equal representation for equal 
numbers of people ....

. . . the predominant consideration in determining whether a State’s legis
lative apportionment scheme constitutes an invidious discrimination vio
lative of rights asserted under the Equal Protection Clause is that the rights 
allegedly impaired are individual and personal in nature.

Id. [emphasis added]. In a later case, the Court underlined the distinction by refusing 
to invalidate the statutory scheme which elevated Lester Maddox to the Georgia 
governor’s office after no candidate received a majority of the votes cast. See Fortson 
v. Morris, 385 U.S. 231 (1966). The Court noted that Gray v. Sanders and its progeny 
under the equal protection clause were voting cases. The equal protection clause 
could be invoked to guarantee that votes were equal but could not be used to dictate 
the representative method by which the states’ officers are elected. Id. at 233-34. See 
generally Dixon, Reapportionment Perspectives: What is Fair Representation?, 51 
A.B.A.J. 319, 320 (1965).

60See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969) (right to travel); Harper v. 
Virginia Bd. of Elections, 383 U.S. 663 (1966) (right to vote); Douglas v. California, 372 
U.S. 353 (1963) (right to counsel on criminal appeal); Skinner v. Oklahoma, 316 U.S. 
535 (1942) (right to marry and procreate).

61 “[T]he demand for precise mathematical equality rests neither on a scholastic 
obsession with abstract numbers nor a rigid insensitivity to the political realities of 
rhe reapportionment process. Our paramount concern has remained an individual and 
personal right—the right to an equal vote.” White v. Regester, 412 U.S. 755, 781 (1973) 
(Brennan, J., dissenting).

62 The Court conceded in White v. Weiser that population deviations may result in 
an invidious dilution of an individual’s right to vote, but noted that percentage devia
tions are more grievous in congressional elections which usually involved a greater 
number of voters per representative. 412 U.S. 783, 792-93 (1973). The Chief Justice 
and Justice Rehnquist joined Justice Powell’s concurring opinion, arguing that except 

The equal protection clause secures certain fundamental rights unless 
outweighed by a countervailing governmental interest.60 The majority 
in Mahan failed to perceive that constitutional intervention under the 
equal protection clause rests upon the fundamental right to be pro
tected61—and not upon the intellectual niceties which might justify the 
various inputs into a reapportionment system. If the thrust of the re
apportionment cases, including Reynolds, is protection of the funda
mental right to vote in federal, state, or local districts from dilution 
by gerrymandered apportionment, that right to an equal vote should 
be protected as zealously at the state level as at the federal.62
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The Burden of Proof. Finally, the Court, while professing to
follow the rules established in Reynolds, actually did not apply the 
language accurately. The Reynolds Court, while indicating that states 
might be afforded wider latitude in drawing their districts, required 
that the state show that deviations are necessary for the implementation 
of some rational state policy. Reynolds does not suggest a wholesale 
relaxation of the one man, one vote standard; the language is couched 
in terms of what might be allowed rather than what would be allowed.63 
In fact, the Court stated that what might be acceptable for one state 
might not be appropriate for the circumstances of another state.64 As 
Justice Brennan cogently argued in his opinion in Mahtm, the Reynolds 
language merely suggests that states may have a wider spectrum of 
interests upon which to rely in efforts to justify deviations.65 In Abate 
v. Mundt,66 decided in 1971, the Court upheld a reapportionment scheme 
which contained a deviation of 11.9 percent because the state had 
shown the deviation to be necessary in light of a history of overlapping 
governmental relationships effectuating an efficient and coordinated 
scheme of local government.67 But the situation in Mahan v. Howell 
is distinguishable since no justification was shown. Neither the Virginia 
Constitution nor the state reapportionment statute contained a provi
sion committing the state to a policy of preserving political subdivision 
lines.68 Justice Rehnquist’s majority opinion in Mahan instead relied 
on the mere assertions of the state that such a state policy existed.69 The 
state was not forced to prove, as the Reynolds holding indicates that it 
must, that the policy was reasonable or that the deviation was necessary 
for Kirkpatrick and in light of Mahan, Regester, and Gaffney, a better rule would 
allow for less commitment to absolute mathematical equality than Kirkpatrick man
dated for congressional apportionment. Id. at 798 (Powell, J., concurring). Justices 
White and Stewart do not explain the apparent double standard of the quality of an indi
vidual’s fundamental right to vote in congressional versus state and local elections in 
the 1973 cases.

63 See 377 U.S. at 578-81; notes 22-23 supra and accompanying text.
64 377 U.S. at 578.
65 410 U.S. at 340-41 (Brennan, J., concurring in part and dissenting in part). Values 

and considerations which may be relevant to state legislative apportionment may not be 
applicable to congressional apportionment, and vice-versa. Such interests, if present, 
must be proven, and the burden is on the states to come forward with that proof. Id.

66 403 U.S. 182 (1971).
67 Id. at 183.
68410 U.S. at 345-49 (Brennan, J., concurring in part and dissenting in part); see 

Va. Const, art. II, § 6 (adopting the “as nearly as is practicable” standard; no mention 
of retention of local political boundaries).

69 410 U.S. at 327.
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to further legitimate state goals. The Court’s language opens the door 
to all states to substitute bland assurances of a state policy favoring 
the retention of political boundaries for the strict proof required by 
Reynolds and its progeny. Reduced to its essentials, the Mahan case 
for the first time specifically sanctions separate standards for congres
sional and state legislative districting and affirmatively encourages a 
relaxation by allowing the states to meet their burden of proving the 
necessity of deviations from absolute equality by merely asserting state 
policies.

De Minimus Revisited

The Wesberry and Reynolds decisions sparked a number of reappor
tionment suits, and lower courts unsuccessfully sought to shed new 
light on the practical problems of implementing the “as nearly as is 
practicable” standard. The courts reached varying conclusions regard
ing the allowance of deviations from exact mathematical equality be
tween districts70 and the importance of maintaining political subdivi
sion boundaries.71 Congressional efforts to permit de minimus devia
tions were similarly inconclusive.72

70See Grills v. Branigin, 255 F. Supp. 155 (S.D. Ind. 1966) (per curiam), vacated and 
remanded sub nom. Duddleston v. Grills, 385 U.S. 435 (1967); Levitt v. Maynard, 107 
N.H. 38, 216 A.2d 778 (1966); Schubert & Press, Measuring Malapportionment, 58 Am. 
Pol. Sci. Rev. 302 (1964).

71 See, e.g., Maryland Citizens Comm, for Fair Congressional Redistricting v. Tawes, 
253 F. Supp. 731 (D. Md. 1966), affd sub nom. Alton v. Tawes, 384 U.S. 315 (1966); 
Meeks v. Avery, 251 F. Supp. 245 (D. Kan. 1966); Long v. Avery, 251 F. Supp. 541 
(D. Kan. 1965); Jones v. Falcey, 48 N.J. 25, 222 A.2d 101 (1966). Some courts held 
plans suspect if an alternative plan with smaller deviations was available. See Preisler 
v. Secretary of State of Missouri, 257 F. Supp. 953, 961 (W.D. Mo. 1966), affd sub 
nom. Kirkpatrick v. Preisler, 385 U.S. 450 (1967); Baker v. Clement, 247 F. Supp. 886, 
896-97 (M.D. Tenn. 1965).

72 Congressman Celler’s annual bill allowing a 15 percent maximum deviation from 
the state average finally was reported from the House Judiciary Committee, but not 
before the tolerable variation was increased to 30 percent. The bill passed the House 
in that form. 113 Cong. Rec. 11064-90 (1967). The Senate Judiciary Committee added 
another five percent, but Senator Edward Kennedy successfully authored a substitute 
amendment reducing the permissible deviations to 10 percent. Id. at 14774-77, 14778-80, 
14782-93, 14794-98, 15236-45. However, none of the proposals survived the two con
ference reports on the bill. See id. at 30239-51, 31696-712.

73 385 U.S. 440 (1967).
74 Id. at 442-43.

The Supreme Court responded in a manner which again significantly 
strengthened its commitment to equality of voting power. The first 
step came in Swann v. Adams,73 a 1967 state legislative case involving 
a plan containing deviations of up to 33 percent.74 Justice White’s 
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majority opinion conceded the inevitability of de minimis deviation,75 
but found that the state had failed to justify the deviations of this plan 
as furthering some rational state policy.76 77 Shortly thereafter, the Court 
in Kilgarlm v. Hill11 held that the mere assertion of a policy of protect
ing county boundaries would not immunize a plan containing signifi
cant deviations; the state also must prove that the variations are neces
sary in order to effectuate the state policy.78 On the same day as 
Kilgarlin, the Swann rationale was applied to congressional plans in 
Missouri and Indiana.79

75 Id. at 444.
76 Id. at 443-44.
77 386 U.S. 120 (1967) (per curiam).
78 Id. at 123-24.
79 Duddleston v. Grills, 385 U.S. 455 (1967) (per curiam); Kirkpatrick v. Preisler, 

385 U.S. 450 (1967) (per curiam).
8° 394 U.S. 526 (1969).
81 See Preisler v. Secretary of State of Mo., 279 F. Supp. 952 (1967), afpd sub novi. 

Kirkpatrick v. Preisler, 394 U.S. 526 (1969).
82 394 U.S. at 530-31.
88 394 U.S. 542 (1969).
84 Id. at 545-46. The maximum variation between districts was 13.96 percent. Id. at 

549.
85 Id. at 546.
89 Wells v. Rockefeller, 394 U.S. 542, 553 (1969) (White, J., dissenting).

Two years later the Court specifically addressed the issue of whether 
any de minimis formula was consistent with the one person, one vote 
doctrine. In Kirkpatrick v. Preisler80 the United States District Court 
for the Western District of Missouri had refused to sanction a congres
sional districting plan containing a maximum deviation of 6.1 percent 
when the legislature had an alternative plan with even smaller varia
tions.81 Writing for the Court, Justice Brennan held that any de minimis 
concept is unacceptable and inconsistent with the “as nearly as is prac
ticable” test.82 In Wells v. Rockefeller83 the Court relied on the Kirk
patrick language to strike down New York’s 1968 redistricting plan. 
The scheme divided the state into seven homogeneous regions of 
markedly different populations and subdivided each region into con
gressional districts of virtually identical population.84 The Court held 
that the equality of population among districts within each region was 
not a satisfactory substitute for equality among all congressional dis
tricts.85

Wells and Kirkpatrick generated the first reapportionment dissents 
by Justice White.86 He argued that the Court had overextended the 
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equal protection clause in the reapportionment cases and reiterated his 
dictum in the S'wann majority opinion that a de minimis standard in the 
realm of 10 to 15 percent is a more workable approach than a require
ment of absolute equality.87

87 Id. at 553-54 (White, J., dissenting); see note 75 supra and accompanying text.
88 412 U.S. 755 (1973).
89 412 U.S. 735 (1973).
90 White v. Regester, 412 U.S. 755, 763-64 (1973); Gatfnev v. Cummings, 412 U.S. 

735, 743 (1973).
91 412 U.S. at 758.
92 Id. at 761.
93 Graves v. Barnes, 343 F. Supp. 704, 714 (W.D. Tex. 1972), affd in part, rev'd in part 

and remanded sub nom. White v. Regester, 412 U.S. 755 (1973).
94 412 U.S. at 737; see Conn. Const, art. Ill, § 4.
95 412 U.S. at 737-38.
96Cummings v. Meskill, 341 F. Supp. 139, 149-50 (D. Conn. 1972), rev’d sub nom. 

Gaffney v. Cummings, 412 U.S. 735 (1973). Plaintiffs had introduced three alternative 
schemes which provided for fewer town boundary cuts but larger population variances. 
412 U.S. at 739.

In the current term, the Court, with Justice White writing for the 
majority in White v. Regester88 and Gaffney v. Cummings8* held that 
state reapportionment plans containing minor deviations from mathe
matical equality are not prima facie violative of the equal protection 
clause and thus do not require justification by the state.90 The decisions 
marked the first toleration of de minimis deviations and accelerated the 
Court’s retreat to the double standard first signaled in MA».

At issue in White v. Regester was the 1971 plan for the Texas House 
of Representatives which apportioned 150 representatives among 79 
single-member districts and 11 multi-member districts.91 The scheme 
contained a maximum deviation of 9.9 percent between the largest 
and smallest districts.92 Relying on Kirkpatrick, a three-judge district 
court had overturned the plan because the state had failed to justify 
those deviations as necessary in order to effectuate a rational state 
policy.93 Gaffney v. Cummings presented similar issues. In Connecticut 
the town is the principle institution of local government, and the state 
constitution mandates that towns not be divided in creating state house 
districts except for districts formed wholly within the town.94 An 
apportionment board promulgated a state house plan calling for 151 
single-member districts which cut across the boundaries of 47 of the 
state’s 169 towns and permitted a maximum deviation of 7.83 percent.95 96 
A federal district court ruled that in none of the four proposed plans 
were deviations from voting equality sufficiently justified by a proven 
state interest as required by Kirkpatrick*8
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The Court has never demanded mathematical equality, but only 
an attempt to achieve it “as nearly as is practicable.” In Kirkpatrick 
and Wells it rejected the proposition that a population deviation exists 
which is small enough to be viewed as de minimis.97 However, in 
Regester and Gaffney the Court, recognizing its previous adoption in 
Mahan of separate standards for reapportionment of state legislatures 
and congressional districts, held that “minor deviations from mathe
matical equality in state legislative reapportionment do not constitute 
a prima facie case of discrimination under the fourteenth amendment 
and therefore do not require justification by the state.98 In doing so the 
Court has not merely extended the Reynolds and Mahan language to 
permit deviations in state legislative reapportionment plans purporting 
to implement a rational state policy, but has sanctioned any deviation 
up to 10 percent regardless of any justification the state may give.

97 Wells v. Rockefeller, 394 U.S. 542, 546 (1969) ; Kirkpatrick v. Preisler, 394 U.S. 
526, 530-32 (1969).

98 White v. Regester, 412 U.S. 755, 763-64 (1973); Gaffney v. Cummings, 412 U.S. 
735, 740-42 (1973). Unfortunately, the Court failed to specify exactly what constituted 
“minor” deviations. See 412 U.S. at 764; 412 U.S. at 745.

99 Gaffney v. Cummings, 412 U.S. 735, 741-42 (1973).
100 Reynolds v. Sims, 377 U.S. 533, 577 (1964); Wesberry v. Sanders, 376 U.S. 1, 7-8 

(1964).
101 Mahan v. Howell, 410 U.S. 315, 320-22 (1973).

Gaffney and Regester also extended Maharis reading of the standards 
applied in reapportionment of congressional and state legislative districts. 
Justice White’s majority opinion in Gaffney asserted that the standard 
for congressional redistricting under Wesberry is the command of 
article I, section 2 that “one man’s vote in a congressional election is 
to be worth as much as another’s,” while the standard for state legis
lative reapportionment under Reynolds is the “as nearly as is practi
cable” test.99 In fact, both Wesberry and Reynolds used the “as nearly 
as is practicable” test.100 Thus, while the Court in Mahan implicitly 
recognized that both Reynolds and Wesberry had used the same lan
guage,101 Gaffney and Regester renege by holding that not only are 
there two sources of judicial review but two standards as well.

The Court’s decisions may represent a shift to a more practical 
approach to reapportionment. In recent years many states have encoun
tered bickering and delays in implementing reapportionment plans, and 
the Court’s indefinite formula is at least partially responsible for the 
confusion. Even if it is unrealistic to expect mathematical equality, a 
vague standard such as “as nearly as is practicable” only invites pro
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longed litigation over any reapportionment scheme. For at least three 
reasons—avoidance of protracted litigation, imperfections of the census 
itself, and population changes over time102—a line was drawn.103 The 
Court, however, instead of fashioning a practical approach to an im
precise standard, only managed to relax the pressure on the states. Since 
a state plan with deviations greater than 10 percent may still be valid 
if justified by rational state policy, there remains an area as indefinite 
as in the pre-Gaffney-Regester era. Rather than interpreting past deci
sions to fashion a more definite approach to reapportionment than the 
previous “as nearly as practicable” standard, the Court instead has 
retreated once again from the Warren Court’s commitment to voting 
equality.104

102 Gaffney v. Cummings, 412 U.S. 735, 745-46 (1973) (minor deviations do not 
necessarily imply dilution of an individual’s voting power because of inherent inaccu
racies of census data).

103 The 10 percent figure chosen by the Court in Regester and Gaffney should not 
be viewed as conservative. Previously, the Court had affirmed a lower court opinion 
suggesting that 15 percent is an appropriate starting point in establishing the reasonable
ness of any apportionment scheme. See Toombs v. Fortson, 241 F. Supp. 65, 70 (N.D. 
Ga. 1965) (per curiam), aff’d, 384 U.S. 210 (1966) (per curiam). See also note 72 supra.

104 The possible decrease in the reapportionment docket occasioned by this retreat 
from voting power equality is outweighed by the danger of giving state legislatures 
such flexibility with which to develop partisan, gerrymandered districts without bearing 
the burden of justifying deviations of less than 10 percent. Indeed, partisan gerryman
dering can be accomplished even with numerical equality if state justifications are 
ignored. See Baker, Gerry wandering: Privileged Sanctuary or Next Judicial Target? 
in Reapportionment in the 1970s 121, 140 (N. Polsby ed. 1971).

105 See notes 73-85 supra and accompanying text.
we 390 U.S. 474 (1968).
107 Id. at 484-85. The Avery case involved a multi-member scheme of electing county 

commissioners. Id. at 475-76.
los 397 U.S. 50 (1970).

Local Elections: One Corporation, Many Votes

Following the tightening of the reapportionment principles to achieve 
a more precise mathematical equality in Swann, Kirkpatrick, and 
PFd/r,105 the Court expanded the scope of the doctrine to encompass 
local elections as well. In Avery v. Midland County1™ the Court first 
held that voting districts may not vary substantially in population for 
election of local officials who exercise “general governmental powers” 
over the entire area they serve.107 * The Court later applied this doctrine 
to the election of junior college district trustees in Hadley v. Junior 
College District.1™ Justice Black in Jdadley held that whenever state 
or local officials are popularly elected and perform a governmental
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function, the equal protection clause requires that the voting districts 
be as equal in population as is practicable.109

109 Id. at 56. The purpose of the election is immaterial. Id. at 54-55. Justice White 
returned to the majority with Justices Black, Douglas, Brennan, and Marshall, while 
Justices Stewart, Harlan, and Chief Justice Burger dissented.

110410 U.S. 719 (1973).
in Id. at 724-25; see Calif. Water Code 41000-01 (West 1966).
H2 410 U.S. at 735 (Douglas, J., dissenting). One hundred eighty-nine landowners 

owned 2.34 percent of the district’s land while four corporations controlled almost 85 
percent. Almost all of the district’s 77 residents were disenfranchised completely. Id.

113 Id. ar 726-28.
114 Id. at 728.
ii;i See/iZ. at 728-30; Hadley v. Junior College Dist., 397 U.S. 50, 54-55 (1970).
lie 397 U.S. at 56. Among the powers held by the trustees were the power to levy 

and collect taxes and the power to condemn land. Id. at 53.
117 See 410 U.S. at 739-40 (Douglas, J., dissenting), citing Hadley v. Junior College 

Dist., 397 U.S. 50, 53-54 (1970).
n« Justices Marshall and Brennan concurred in Justice Douglas’ dissent. See 410 U.S. 

at 735 (Douglas, J., dissenting).

In March 1973 the Court limited the scope of Hadley and further 
eroded its commitment to egalitarian voting in Salyer Land Co. v. 
Tulare Lake Basin Water Storage District.1™ The Court sustained a 
statutory scheme which enfranchised only owners of land in a water 
storage district and apportioned their votes according to the assessed 
valuations of lands.111 This plan resulted in 37,825 votes for a single 
corporation, enough to enable it to control a majority of the district’s 
board of directors.112 The Court noted that Hadley had left open the 
option for a state to limit voting franchises in some circumstances to 
those primarily affected by a governmental body.113 The Court found 
that the water storage district, because of its special limited purpose and 
disproportionate effect on landowners, was the type of exception envi
sioned by Hadley ,114 *

To reach that conclusion, the Court shifted its focus from whether 
the district performs general governmental functions, the test announced 
in Hadley, to the purpose of the district, a test rejected in HadleyW 
The school district in Hadley also had a special, limited purpose—edu
cation—but the one person, one vote principle was applied because the 
officials to be elected had powers sufficiently broad to be deemed gov
ernmental functions.116 Thus, the real issue missed by the Salyer 
majority was whether storage and flood control constituted governmen
tal activities with requisite impact throughout the district.117

The facts in Salyer, highlighted by Justice Douglas’ dissent,118 com
pel a finding that the board of directors of the water storage district per-
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formed governmental functions. A proposal before the board to alleviate 
impending floods in 1969 by diverting the flood waters had been blocked 
by the giant corporate land owner because the measure might have 
disturbed the corporation’s crop plans for the following year.119 The 
corporation’s interests thus were served at the expense of all the resi
dents of the water district.120 Certainly the destruction of one’s home, 
his property, and the temporary or permanent loss of his job have a 
sufficient impact on an individual whether he owns land or not. The 
impact of a flood on an agricultural area cannot be called minimal. 
Preventing disasters such as the 1969 flood is as much a governmental 
function as the establishment of police and fire protection agencies. 
Moreover, Justice Douglas pointed out that water districts are creatures 
of the state similar to those bodies included under the domain of one 
person, one vote in Avery and Hadley.121 The district had the power 
of eminent domain,122 and its directors had been classified as officers of 
the state.123 A California court had ruled that such districts possessed 
governmental rather than proprietary functions.124 Thus, the statutory 
background and a state court’s interpretation of the nature of the dis
trict’s function, as well as the devastating impact the district has on the 
lives of individuals within its jurisdiction, bring it well within the 
Avery-Hadley test of a general governmental function with sufficient 
impact throughout the district.

119 Id. at 737 (Douglas, J., dissenting).
120 See zd. at 737-38 (Douglas, J., dissenting).
121 See id. (Douglas, J., dissenting). See also Hadley v. Junior College Dist., 397 U.S. 

50 (1970) (trustees of district to operate a junior college); Avery v. Midland County, 
390 U.S. 474 (1968) (county commissioners).

122 410 U.S. at 740 & n.10 (Douglas, J., dissenting); see Calif. Water Code § 43530 
(West 1966).

123 410 U.S. at 740 & n.9 (Douglas, J., dissenting); see In re Bonds of Madera Irrigation 
Dist., 92 Cal. 296, 322, 28 P. 272, 278 (1891).

124 410 U.S. at 740 & n.6 (Douglas, J., dissenting); see Glenn-Colusa Irrigation Dist. v. 
Ohrt, 31 Cal. App. 2d 619, 623, 88 P.2d 763, 765 (Dist. Ct. App. 1939).

By incorrectly focusing upon the purpose of the water district to 
sustain the statutory scheme in Salyer, the Court avoided dealing with 
two important issues. First, by limiting the right to vote to landowners, 
this statutory scheme disenfranchised lessees, residents, and sharecrop
pers within the district, raising questions both of the fundamental right 
to vote under the equal protection clause and of wealth classification 
as it applies to the landless residents. Second, since those who vote can 
do so only according to the assessed valuation of their land, the in
equality of those votes raises the same issue faced in reapportionment
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decisions since Baker v. Carr.125 126 The incongruous result is that now 
corporations—mere creatures of statutes—may be blessed not only with 
more votes than people, but, in some cases, with votes instead of

125 See Harper v. Virginia State Bd. of Elections, 383 U.S. 663, 668 (1966) (equal 
protection clause prohibits invidious and discriminatory distinctions made among voters); 
Gray v. Sanders, 372 U.S. 368, 380 (1963) (once a specific geographic area is drawn, 
all participants in an election must have an equal vote).

126 The Salyer Court’s preference of land rights over voting rights raises issues dating 
back to Lochner v. New York of the interplay between substantive due process and 
equal protection: whether the Court should review restrictions of individuals’ non
economic rights more carefully than invasions of property rights. See 198 U.S. 45 
(1905). See also Coppage v. Kansas, 263 U.S. 1 (1915) ; Adair v. United States, 208 U.S. 
161 (1908); Allgeyer v. Louisiana, 165 U.S. 578 (1897). The now-discredited Lochner 
doctrine awarded precedence to property rights on the grounds of substantive due 
process.

Commentators have traced the recent preeminence of equal protection to the Court’s 
reluctance to invoke substantive due process in light of the Lochner taint. See McClos
key, Economic Due Process and the Supreme Court: An Exhumation and Reburial, 1962 
Sup. Ct. Rev. 34; Struve, The Less-Restrictive-Alternative Principle and Economic Due 
Process, 80 Harv. L. Rev. 1463 (1967); Developments in the Laie—Equal Protection, 
82 Harv. L. Rev. 1065, 1131 (1969). However, authority exists for the proposition that 
where fundamental rights such as voting are involved, the Court has consistently applied 
the equal protection clause. See Harper v. Virginia State Bd. of Elections, 383 U.S. 663 
(1966). In consciously selecting land rights over voting rights, Salyer may confirm a 
reversal of the modern Court’s preference for both individual, noneconomic rights and 
the equal protection clause.

127 See New York Times, June 27, 1969, at 17, col. 6.

126

Conclusion

Upon his retirement, former Chief Justice Warren observed that the 
reapportionment cases were possibly the most important of his tenure 
on the Court.127 Perhaps more than any others, these decisions touch 
the heart of the democratic process which the Constitution is designed 
to protect, a priority reflected by the Warren Court’s systematic ex
tension of the principle of voting equality. The current Court has 
retreated from the fundamental aspects of that commitment and served 
notice that reapportionment, or even voting rights, no longer command 
high priority. In the course of this retreat, the Court’s misreading of 
the case history while claiming to follow precedent raises serious ques
tions regarding the intellectual integrity of the strict constructionist 
process itself.

Charles A. Askin



RECENT DEVELOPMENTS
TAX—injunctions—The Federal Courts of Appeals Have Split Over 
Whether a Tax Exempt Organization May Enjoin IRS Revocation of 
Its Tax Exempt Status— ‘Americans United” Inc. v. Walters, 477 F.2d 
1169 (D.C. Cir.), cert. granted, 412 U.S. 927 (1973) (No. 72-1371); 
Bob Jones University v. Connally, 472 F.2d 903 (4th Cir. 1973), cert, 
granted sub nom. Bob Jones University v. Shultz, 42 U.S.L.W. 3194 
(U.S. Oct. 9, 1973) (No. 72-1470).

For over 100 years, federal law has contained a prohibition, now em
bodied in section 7421(a) of the Internal Revenue Code, against suits 
to enjoin the assessment or collection of federal taxes.1 As interpreted 
by the courts, the purpose of the law is to prevent interference with the 
steady flow of revenue needed to support the operations of govern
ment.2 Despite the unambiguous language of the prohibition, taxpayers 
and other plaintiffs repeatedly have tested its limitations and occasionally 
have prevailed,3 with the result that the actual scope of section 7421 (a) 
historically has been uncertain.4 Recently, two federal courts of appeals, 
facing similar questions, reached differing conclusions on the scope of 
section 7421 (a).5 Both cases now are pending before the Supreme Court.

1 See Int. Rev. Code of 1954, § 7421 (a). The prohibition first appeared in 1867. Act of 
Mar. 2, 1867, ch. 169, § 10, 14 Stat. 475. In its current form, section 7421 (a) provides 
(with specified exceptions not relevant here) that “no suit for the purpose of restraining 
the assessment or collection of any tax shall be maintained in any court by any person, 
whether or not such person is the person against whom such tax was assessed.” Int. Rev. 
Code of 1954, § 7421(a). The final clause was added by the Tax Lien Act of 1966. See 
Pub. L. No. 89-719, § 110(c), 80 Stat. 1144. While no legislative history exists for this 
particular clause, it apparently is designed to ensure that section 7426, created bv the 
same act, is the sole remedy for persons asserting a claim against property claimed or 
seized by the Government to satisfy the tax liability of another person. McGlotten v. 
Connally, 338 F. Supp. 448, 453 n.25 (D.D.C. 1972); see Tax Lien Act of 1966, Pub. L. No. 
89-719, § 110, 80 Stat. 1142, codified at Int. R.ev. Code of 1954, § 7426; S. Rep. No. 1708, 
89th Cong., 2d Sess. (1966). The clause, therefore, does not create an additional barrier 
for the present litigants.

2 Enochs v. Williams Packing & Navigation Co., 370 U.S. 1, 7 (1962); State R.R. Tax 
Cases, 92 U.S. 575, 613-14 (1876); Thrower v. Miller, 440 F.2d 1186, 1187 (9th Cir. 1971); 
Adler v. Nicholas, 166 F.2d 674, 678 (10th Cir. 1948).

3 See notes 1 supra, 30-46 infra and accompanying text.
4 Note, Enjoining the Assessment and Collection of Federal Taxes Despite Statutory 

Problems, 49 Harv. L. Rev. 109 (1935). See generally Lipton & Petrie, Enjoining Assess
ment or Collection of a Tax, N.Y.U. 18th Inst, on Fed. Tax. 957 (1960).

5 “Americans United” Inc. v. Walters, 477 F.2d 1169 (D.C. Cir.), cert. granted, 412 
U.S. 927 (1973) (No. 72-1371 ); Bob Jones Univ. v. Connally, 472 F.2d 903 (4th Cir. 
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The named plaintiff in "Americans United" Inc. v. W alter s^ is a non
profit organization, incorporated in the District of Columbia with the 
purpose of maintaining and extending the separation of church and 
state.6 7 * * In 1950 the Commissioner of Internal Revenue granted Americans 
United tax exempt status under the predecessor of section 501 (c)(3) of 
the Internal Revenue Code of 1954? The characteristics which qualified 
the organization for section 501(c)(3) status also allowed its donors to 
deduct contributions under section 170.° In 1969 the Internal Revenue 
Service revoked the 1950 ruling on the ground that Americans United 
had violated those parts of sections 501(c)(3) and 170(c) (2) (D) which 
require that no “substantial part” of a qualified organization’s activities 
be directed toward attempts to influence legislation.10 Upon receiving 
notice of this determination, Americans United and two of its individual 
contributors sued to enjoin the withdrawal of the tax exemption and 
challenged the constitutionality of both the Service’s action and the stat
ute on which the action was based.11 The district court, citing the bar to 
injunctive relief imposed by section 7421 (a), granted the government’s 
motion to dismiss.12

1973), cert, granted sub now. Bob Jones Univ. v. Shultz, 42 U.S.L.W. 3194 (U.S. Oct. 9, 
1973) (No. 72-1470).

6 477 F.2d 1169 (D.C. Cir. 1973).
7 Id. at 1172.

Id. Tax exemption under section 501(c)(3) is available only to organizations “no 
substantial part of the activities of which is carrying on propaganda, or otherwise at
tempting, to influence legislation. . . .” Int. Rev. Code of 1954, § 501(c)(3), formerly 
Int. Rev. Code of 1939, c. 289, § 101 (b), 52 Stat. 480 (1938).

y Int. Rev. Code of 1954, § 170(c).
10 477 F.2d at 1172.
11 “Americans United” Inc. v. Thrower, 71-1 U.S. Tax Cas. 86,070 (D.D.C. Mar. 9,

1971).
12 Id. at 86, 071.
13 477 F.2d at 1176-77.
XAld. at 1178. Americans United, while unable to receive tax deductible contributions, 

retained its tax exemption under section 501(c)(4). See notes 63-64 infra and accom- 
panving text.

On appeal, the United States Court of Appeals for the District of 
Columbia Circuit agreed that section 7421(a) barred the suit of the in
dividual appellants, the would-be donors.13 However, the court held that 
the suit of the corporate appellant was not within the ambit of the statute 
because no taxes had been or ever would be assessed against the organiza
tion14 and because any attempt to prevent the assessment or collection 
of taxes was merely incidental to what was primarily Americans United’s 
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attempt to restore its right to receive the tax deductible contributions 
upon which it depended for survival.15 Thus, the court concluded, sec
tion 7421(a) did not apply to the corporate plaintiff, and its claims 
should be heard.16 17

15 477 F.2d at 1178-79.
1Qld. at 1179. For support the court relied heavily on the not-yet-reversed district 

court decision in Bob Jones University v. Connally and on McGlotten v. Connally. Id. 
at 1177-78; see notes 17-23 infra and accompanying text. The latter case was a suit to 
deny tax exempt status to segregated fraternal organizations and involved no restraint 
on assessment or collection of taxes. If anything, a result favorable to the plaintiff 
would augment tax collections. See McGlotten v. Connally, 338 F. Supp. 448 (D.D.C.
1972). The court in Americans United, however, did not believe that the factual dif
ference was controlling. 477 F.2d at 1179 n.15.

17 472 F.2d 903 (4th Cir. 1973), cert, granted sub nam. Bob Jones Univ. v. Shultz, 42 
U.S.L.W. 3194 (U.S. Oct. 9, 1973) (No. 72-1470).

18 Id. at 905. The University’s beliefs and practices are described more fully in the 
district court opinion. See Bob Jones Univ. v. Connally, 341 F. Supp. 277, 278-79 (D.S.C. 
1971).

19 341 F. Supp. at 279.
20 472 F.2d at 905. See also Rev. Rul. 71-447, 1971-2 Cum. Bull. 230. Subsequent de

cisions lend support to the Internal Revenue Service position. See McGlotten v. Con
nally, 338 F. Supp. 448 (D.D.C. 1972); Green v. Connally, 330 F. Supp. 1150 (D.D.C.), 
affd mem. sub nam. Coit v. Green, 404 U.S. 997 (1971). These cases cast doubt on 
whether the University ultimately could prevail on the merits but should not affect the 
jurisdictional question.

21 341 F. Supp. at 279-80. First and fifth amendment violations also were alleged. Id. 
at 280.

22 Id. at 286. The district court reasoned that the primary purpose of the suit was not 
to enjoin the assessment and collection of taxes but to ensure the survival of the organiza
tion in the face of ultra vires action by the Internal Revenue Service. Id. at 282-83.

In Bob Jones University v. Connally11 the United States District Court 
for the District of South Carolina applied very similar reasoning. The 
plaintiff university, adhering to fundamentalist Christian beliefs including 
the moral value of racial segregation, denied admission to black stu
dents.18 For many years the University had been classified as a section 
501(c)(3) exempt organization qualified to receive tax deductible con
tributions.19 In 1970, however, the Internal Revenue Service determined 
that private schools and colleges maintaining discriminatory admissions 
policies could no longer hold tax exempt status and so notified the Uni
versity.20 After a period of fruitless negotiation, the University sought 
injunctive relief and argued that the threatened withdrawal of the ruling 
exceeded the authority granted to the Internal Revenue Service by 
Congress in that the Service had imposed a condition not mentioned in 
the statute as a prerequisite to tax exemption.21 The district court granted 
a temporary injunction against the proposed change.22 On appeal, the
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United States Court of Appeals for the Fourth Circuit, in reversing and 
remanding with instructions to dismiss the claim, held that section 7421 
(a), as interpreted by the Supreme Court in Enochs v. Williams Packing 
& Navigation Co.,2* barred injunctive relief.23 24

23 370 U.S. 1 (1962).
24 472 F.2d at 907; accord Crenshaw Private School Foundation v. Connally, 474 F.2d 

1185, 1188-89 (5th Cir. 1973), petition for cert, filed, 42 U.S.L.W. 3074 (U.S. July 24,
1973) (No. 73-170).

25 See Act of Mar. 2, 1867, c. 169, § 10, 14 Stat. 475.
26 See State R.R. Tax Cases, 92 U.S. 575, 614 (1875); Note, supra note 4, at 109.
27 See Note, supra note 4, at 109 n.9.
28 State R.R. Tax Cases, 92 U.S. 575, 613 (1876).
29 See Miller v. Standard Nut Margarine Co., 284 U.S. 498, 511 (1932) (Stone, J., dis

senting); 9 J. Mertens, Law of Federal Income Taxation § 49.210, at 388 & n.24 (rev. 
ed. 1971). But see Frayser v. Russell, 9 F. Cas. 728, 729 (No. 5,067) (C.C.E.D. Va. 1878).

30 An important early exception was that provided for “penalties.” Faced with a pro
hibitively high tax on unlicensed dealing in liquor, the Supreme Court concluded that 
the tax was an attempt to impose criminal penalties without due process of law and al
lowed an injunction against assessment. Lipke v. Lederer, 259 U.S. 557, 562 (1922); 
accord, Regal Drug Corp. v. Wardell, 260 U.S. 386, 392 (1922). After initial success, 
however, use of the penalty exception has declined, and the Government generally has 
been successful in repelling attempts to classify a variety of other levies as penalties. 
See, e.g., Miller v. Standard Nut Margarine Co., 284 U.S. 498, 506 (1932) (margarine tax) ; 
Larson v. House, 112 F.2d 930 (5th Cir. 1940) (liquor tax); Wells v. Campbell, 113 F. 
Supp. 928 (N.D. Tex. 1953) (marijuana transfer tax). In particular, courts have refused 
to classify as penalties the various provisions of the Internal Revenue Code which im
pose additional assessments for late payment or nonpayment of tax. See Botta v. Scanlon, 
314 F.2d 392, 393 (2d Cir. 1963); Reams v. Vrooman-Fehn Printing Co., 140 F.2d 237, 
240-41 (6th Cir. 1944); Lipton & Petrie, supra note 4, at 960. Bob Jones University has

The controlling statute in both cases dates back, in substantially its 
present form, to 1867.25 Prior to the act, the courts, in tax suits, apparent
ly applied the traditional equitable standards for granting injunctive re
lief: threatened irreparable injury to the plaintiff caused by a wrongful 
act of the defendant and the lack of an adequate legal remedy.26 In the 
absence of any pertinent legislative history,27 it is impossible to determine 
with certainty the congressional intent behind the 1867 statute. However, 
the courts sensibly have inferred that Congress wished to assure a steady 
flow of tax revenue and to prevent recalcitrant taxpayers from crippling 
the operations of government.28

In the early years after passage of the act, courts applied the statute 
both literally and with a high degree of consistency in order to bar in
junctive relief.29 Gradually, however, the persistence of taxpayers re
sulted in the development of a number of exceptions to the statute.30 The 
most far-reaching exception to the ban on injunctions first appeared as 



1023

dictum in a 1916 Supreme Court opinion.* 31 While denying injunctive 
relief in that case, the Supreme Court indicated that “extraordinary and 
entirely exceptional circumstances” might render the statutory prohibi
tion inapplicable.32 Such circumstances arose in Hill v. Wallace,33 in 
which members of the Chicago Board of Trade attempted to enjoin the 
enforcement of an act which imposed heavy taxes on transactions in 
grain futures except when carried out under specified conditions which 
the plaintiffs found economically intolerable.34 The Court noted that if 
the plaintiffs proceeded in their business without paying the tax, they 
risked criminal prosecution and that the alternative—payment followed 
by a suit for refund—would involve a multiplicity of cases since many 
traders and thousands of transactions were affected.35 The Court de
cided that these facts comprised the “exceptional and extraordinary cir
cumstances” under which the statutory ban clearly was inapplicable and 
injunctive relief was available.36 37

attempted to bring itself within the penalty exception by alleging that the purpose 
behind the withdrawal of tax exemption is to penalize its religious practices rather than 
raise revenue. Petitioner’s Brief for Certiorari at 9, Bob Jones Univ. v. Shultz, 42 
U.S.L.W. 3194 (U.S. Oct. 9, 1973) (No. 72-1470).

A second exception developed later which allowed injunctive relief to persons whose 
tax liability was not in question and who claimed an interest in property sought by the 
Government to satisfy the tax liability of a third person. See Bullock v. Latham, 306 
F.2d 45, 46 (2d Cir. 1962) (owner of corporate taxpayer); Shelton v. Gill, 202 F.2d 503, 
506 (4th Cir. 1953) (purchaser of property from taxpayer); Raffaele v. Granger, 196 
F.2d 620, 622-23 (3d Cir. 1952) (taxpayer’s wife); Adler v. Nicholas, 166 F.2d 674, 678 
(10th Cir. 1948) (taxpayer’s partner). However, the need for this judicial exception has 
been diminished by the Tax Lien Act of 1966, which established exclusive statutory pro
cedures for adjudicating non-taxpayer claims. See Federal Tax Lien Act of 1966, Pub. 
L. No. 89-719, § 110, 80 Stat. 1142, codified at Int. Rev. Code of 1954, § 7426: 9 J. Mertens, 
supra note 29, § 49.213.

31 See Dodge v. Osborn, 240 U.S. 118 (1916).
'•V1ld. at 122; accord, Bailey v. George, 259 U.S. 16, 20 (1922).
33 259 U.S. 44 (1922).
34 Id. at 46-47.
35 Id. at 62.
3« 7d.
37 284 U.S. 498 (1932).

Ten years later, the exceptional circumstances doctrine was applied 
to facts of much greater generality. The plaintiff in Miller v. Standard 
Nut Margarine Co.,31 seeking to enjoin the assessment of the margarine 
excise tax on sales of his product, presented a strong case that the tax 
was assessed illegally and, more importantly, that the normal remedy
payment of tax followed by a suit for refund—would result in financial 
ruin because the tax per pound of margarine was more than three times 



1024 Recent Developments

62 Geo. L. J. 1019 [1974]

the net profit per pound before taxes.38 The Court held that a showing 
of impending financial ruin satisfied the exceptional circumstances re
quirement.39 Of perhaps even greater impact on subsequent law was the 
Court’s statement that the Act of March 2, 1867, did not create new 
law but merely reaffirmed the common law requirements for injunctive 
relief, namely, a showing of the illegality of the threatened collection 
and of circumstances sufficient to create equity jurisdiction.40

38 Id. at 505.
39 Id. at 520-11.
40 Id. at 509.
41 See Midwest Haulers, Inc. v. Brady, 128 F.2d 496, 498-99 (6th Cir. 1942); Town 

Pump, Inc. v. Campbell, 56-1 U.S. Tax Cas. 54,346 (N.D. Tex. 1955).
42 See, e.g., Macejko v. United States, 174 F. Supp. 87, 88 (N.D. Ohio 1959) (property 

in controversy was sole support of 80-year-old man); Long v. United States, 148 F. Supp. 
758, 760 (S.D. Ala. 1957) (laborer’s wages, on which government seeks to levy, needed 
to support wife and 10 children); Arnold v. Cobb, 57-2 U.S.T.C. 57,630, 57,631 (N.D. 
Ga. 1957) (elderly pensioner will lose farm if tax is assessed).

43 See Martin v. Andrews, 238 F.2d 552, 556 (9th Cir. 1956) (fact that business will 
have to be liquidated does not justify injunction); Reams v. Vrooman-Fehn Printing 
Co., 140 F.2d 237, 241 (6th Cir. 1944) (same). See also 9 J. Mertens, supra note 29, 
§ 49.212, at 401 n.48.

44 See 61 Mich. L. Rev. 405, 408 (1962).
45 Mensik v. Long, 261 F.2d 45, 47 (7th Cir. 1958) (District Director’s error in in

cluding certain items in income does not constitute sufficient illegalitv to establish 
grounds for an injunction).

46 See Allen v. Regents of the Univ. Sys. of Georgia, 304 U.S. 439, 448 (1938); Macejko 
v. United States, 174 F. Supp. 87, 89 (N.D. Ohio 1959); of. Mitsukiyo Yoshimura v. 
Alsup, 167 F.2d 104, 106-07 (9th Cir. 1948) (injunction allowed, regardless of the legality 
of the tax, where Internal Revenue Service agents acted illegally in dealing with the 
taxpayer).

47 370 U.S. 1 (1962).

The Court’s decision in Miller v. Standard Nut Margarine Co. greatly 
enhanced a taxpayer’s chances of obtaining injunctive relief, although 
the lower courts applied no consistent set of standards. Allegations of 
business ruin41 or personal financial hardship42 were often, but not uni
formly,43 accepted as satisfying the exceptional circumstances require
ment. The illegality requirement particularly evaded uniform applica
tion.44 Under one interpretation, the requirement was satisfied only if 
liability for the tax was “beyond the realm of possibility.” 45 Other courts 
apparently believed that any plausible allegation of illegality would 
suffice.46 47

In 1962, however, the Supreme Court re-established clear and stringent 
standards for granting an injunction in tax cases. The plaintiff corpora
tion in Enochs v. Willia7ns Packing & Navigation Co.41 attempted to 
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enjoin the collection of federal employment taxes by asserting that the 
fishermen who operated its boats were not its employees for tax purposes 
and that the tax was therefore illegal within the meaning of Miller v. 
Standard Nut Margarine Co.™ The district court carefully examined the 
facts and, finding that no employment relationship existed, granted in
junctive relief.48 49 On appeal, the Fifth Circuit upheld this finding.50 The 
Supreme Court reversed and established a new and strict rule. Although 
the plaintiff’s proof might suffice in a suit for a refund of taxes already 
paid, the Court decided that in a suit to restrain assessment, the plaintiff 
must show, in addition to the inadequacy of the legal remedy, that under 
no circumstances could the Government ultimately prevail.51 Thus, 
without explicitly overruling Standard Nut Margarine?2 the Court re
established the stricter standard which had governed before 1932.53

48 284 U.S. 498 (1932).
49 Williams Packing & Navigation Co. v. Enochs, 176 F. Supp. 168, 174 (S.D. Miss. 

1959).
50 Enochs v. Williams Packing & Navigation Co., 291 F.2d 402, 405 & n.3 (5th Cir. 

1961).
si 370 U.S. at 7.
52 The Williams Packing Court stated that the decision in Standard Nut Margarine 

had been misinterpreted by the lower courts, pointing to language in Standard Nut 
Margarine to the effect that the oleomargarine tax assessment in the earlier case had no 
possible legal validity. Id. at 5; see 284 U.S. at 510. However, the Court did not deal with 
its earlier statement in Standard Nut Margarine that the statutory ban on injunctive relief 
was merely declaratory of, and no more stringent than, the common law. 284 U.S. at 509; 
see note 40 supra and accompanying text.

53 Since 1962 injunctive relief has been virtually unavailable in tax cases since a tax
payer has difficulty proving lack of merit in the government's claim that the tax is due. 
Compare Botta v. Scanlon, 288 F.2d 504 (2d Cir. 1961) (case remanded to allow plaintiffs 
to amend complaint to show irreparable injury) with Botta v. Scanlon, 314 F.2d 392 (2d 
Cir. 1963) (showing of irreparable injury is irrelevant where government’s case has 
some merit). But see Monsky v. Fitzgerald, 297 F. Supp. 943, 945 (E.D.N.Y. 1968) (mo
tion to dismiss injunctive suit denied where Government has done no more than express 
skepticism at the plaintiff’s ability to meet his burden of proof); Iraci v. Scanlon, 219 
F. Supp. 796, 798 (E.D.N.Y. 1963) (“[mjore is required of the Government, than protesta
tions of good faith and conclusory statements of plaintiffs’ tax liability, to defeat juris
diction”) .

54 472 F.2d at 906.

The Americans United and Bob Jones University cases arose following 
the enunciation of this stricter standard. In Bob Jones University the 
Fourth Circuit strictly applied the Williams Packing Company standard. 
The court found that the first test, irreparable injury, was met.54 How
ever, because the government’s argument against the University’s tax 
exempt status apparently was made in good faith and was not totally 
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devoid of merit,55 the plaintiff’s case, which would have had the ultimate 
effect of restraining the collection of taxes, had to be dismissed.56

55 Id. at 907; see Green v. Connally, 330 F. Supp. 1150 (D.D.C.), aff'd sub nom. Coit 
v. Green, 404 U.S. 997 (1971) (per curiam) (tax exemption not available to racially dis
criminatory elementary schools).

56 472 F.2d at 907.
57 477 F.2d at 1183.
58 Id. at 1179 n.13; see Int. Rev. Code of 1954, § 501 (c) (4).
59 477 F.2d at 1179 n.13. The court concluded that the possibility of a suit for refund 

of unemployment taxes was “so far removed from the mainstream of the action and 
relief sought as to hardly be considered adequate.” Id.

00 Id. at 1177; see Int. Rev. Code of 1954, § 170(c).
61 477 F.2d at 1180; see note 26 supra and accompanying text.
e2 477 F.2d at 1178-79.
63 Id. at 1177, 1179.

In contrast, the District of Columbia Circuit in Americans United 
carved out a new exception to the anti-injunction rule. The court stressed 
that the plaintiff’s substantive case was not sufficiently compelling to 
bring it within the exception defined in Williams Packing Company, yet 
neither was the claim so frivolous as to warrant dismissal.57 The court 
noted that if the government’s argument prevailed, the corporate plain
tiff would never have any remedy because the organization would retain 
its tax exemption as an organization “operated exclusively for the pro
motion of social welfare” under section 501(c) (4) of the Code.58 Thus 
no income tax would be assessed against Americans United, which, 
therefore, would never have an opportunity to raise its constitutional 
arguments in litigation.59 * Loss of its status as a charitable organization 
under section 501 (c) (3) of the Internal Revenue Code, however, would 
cost Americans United its ability to attract contributions deductible 
under section 170 of the Code.™ Loss of this ability could curtail severely 
plaintiff’s activities and threaten its survival. The plaintiff’s case, there
fore, clearly met the traditional requirements for equity jurisdiction- 
threatened irreparable injury and lack of an adequate legal remedy.61

The court further reasoned that because no taxes had been or would be 
assessed against Americans United, restraint of taxation would be at 
most a collateral effect of the action rather than a “purpose” of the action 
as described by section 7421.62 The organization’s primary purpose was 
to save itself from financial ruin by regaining its equality with other 
groups competing for the charitable donor’s dollars. Diversion of charit
able contributions to organizations which could offer deductibility would 
threaten the survival of Americans United.63 In sum, the court concluded 
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that the appellant appeared “in a posture removed from a restraint on 
assessment or collection,” 64 and held that under the circumstances, sec
tion 7421(a) did not apply.65 Anticipating criticism that its decision 
would open a floodgate of litigation, the court pointed out that the scope 
of the decision was narrow and would affect only those cases where, be
cause the tax liability of the plaintiff was in no way at issue, ordinary 
remedies never would be available.66

«4 Id. at 1179.
^ld. The court also concluded that the tax exception in the Declaratory Judgment 

Act did not bar relief. Id. at 1176; see 28 U.S.C. § 2201 (1970). Despite the broader word
ing of the Declaratory Judgment Act, the court held that it and section 7421(a) are 
coterminous. 477 F.2d at 1176; accord, Tomlinson v. Smith, 128 F.2d 808, 811 (7th Cir. 
1942); McGlotten v. Connally, 338 F. Supp. 448, 453 (D.D.C. 1972).

66 477 F.2d at 1179-80.
67 See notes 58-59 supra and accompanying text.
68 See Bob Jones Univ. v. Connally, 472 F.2d 903, 904 (4th Cir. 1973).
69 See Int. Rev. Code of 1954, §§ 7422, 6213.
70 Bob Jones Univ. v. Connally, Civil No. 72-1075, (4th Cir. Mar. 21, 1973) (denial 

of rehearing).
71 See Statement of Points and Authorities in Opposition to Defendant’s Motion for 

Extension of Time at 2, Center on Corporate Responsibility, Inc. v. Shultz, Civil No. 
846-73 (D.D.C., Dec. 11, 1973) (denial of section 501(c)(3) ruling resulted in drying 
up of contributions, forcing plaintiff to lav off its employees and cease operations).

Superficially, at least, the difference in result between Americans 
United and Bob Jones University can be justified by the difference in 
the situations of the two organizations. Tax exemption under section 
501(c)(4) would bar Americans United from the usual legal remedies 
available to an organization subject to taxation.67 By contrast, declared 
Internal Revenue Service policy concerning segregated institutions would 
deny Bob Jones University any form of tax exempt status.68 At the end 
of the first taxable year following the loss of tax exemption, the Uni
versity would be assessed a tax on its net income and then would have 
the opportunity to present its claim in a suit for refund or before the 
Tax Court.69 The Fourth Circuit relied on this distinction to justify 
denial of the University’s petition for rehearing.70

The distinction, however, while theoretically valid, has little practical 
meaning. Loss of tax exemption probably assures that an organization 
dependent on deductible contributions will not survive long enough to 
challenge the Internal Revenue Service decision in a later suit.71 Even if 
the organization does survive for some time, it is unlikely to have any



1028 Recent Developments

62 Geo. L. J. 1019 [1974] 

income, after deduction of operating expenses, on which a tax might be 
assessed.72

72 Following the Internal Revenue Service action, Americans United operated at a 
deficit for the first time in its history. 477 F.2d at 1172-73.

J

73 Petitioner’s Petition for Certiorari at 15, Bob Jones Univ. v. Shultz, 42 U.S.L.W. 
3194 (U.S. Oct. 9, 1973) (No. 72-1470).

74 477 F.2d at 1173. Americans United argued that the statute places an unconstitutional 
condition on the privilege of tax deductibility because it limits the privilege to organiza
tions which do not fully exercise the right of free speech. Brief for Appellant at 25, 
“Americans United” Inc. v. Walters. 477 F.2d 1168 (D.C. Cir. 1973); see Perry v. Sinder- 
man, 408 U.S. 593, 597 (1972); Van Alstyne, The Demise of the Right-Privilege Distinc
tion in Constitutional Law, 81 Harv. L. Rev. 1439, 1445-49 (1968); Comment, Another 
Look at Unconstitutional Conditions, 117 U. Pa. L. Rev. 144 (1968).

75 Sec 341 F. Supp. at 279. See also Sherbert v. Verner, 374 U.S. 398, 404 & n.5 (1963) 
(religious liberty may not be infringed by conditions placed on receipt of a govern
mental benefit).

The District of Columbia Circuit’s second argument, that restraint of 
taxation would be at most a collateral effect of the action, equally ap
plies to Bob Jones University. The heart of the University’s grievance 
is not its own potential tax liability but rather the loss of advance as
surance to donors of deductibility under section 170 and the resulting 
deterrence of charitable donations.73 As with Americans United, the 
University’s purpose in bringing the action is not to restrain tax col
lection but to insure its own survival as an organization.

In both cases, then, if judicial review is not allowed in the form sought 
by the plaintiffs, review will never be available, and the Treasury De
partment’s interpretation of the relevant law never will be subject to 
judicial supervision. In such a situation, it seems preferable to expand the 
decision in Americans United and to hold section 7421 inapplicable in 
all cases where review by way of a suit following assessment is in fact, 
if not in theory, unlikely.

The rigid application of section 7421, in combination with the un
availability of other usual remedies, results in an effective denial of 
judicial review of the administrative decisions concerning these two 
organizations. Denial of review is particularly troublesome because these 
cases raise significant constitutional questions. The Internal Revenue de
cisions sharply curtail rights of plaintiffs such as Americans United to 
exercise first amendment speech rights74 and may infringe upon first 
amendment freedom of religion rights of plaintiffs such as the Univer
sity.75 In addition, when a taxpayer like the University plausibly alleges
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that an administrative decision is without statutory foundation, judicial 
review is needed.76

76 Bob Jones University argues that since the Internal Revenue Code does not mention 
the admissions policies of educational institutions, the Internal Revenue Service is ex
ceeding the power delegated to it by Congress. See Petitioner’s Petition for Certiorari at 
9, Bob Jones Univ. v. Shultz, 42 U.S.L.W. 3194 (U.S. Oct. 9, 1973) (No. 72-1470); ef. 
Oestereich v. Selective Serv. Sys. Local Bd. No. 11, 393 U.S. 233, 237 (1968).

77 4 K. Davis, Administrative Law Treatise § 28.18, at 93 (1958).
78 Abbott Laboratories v. Gardner, 387 U.S. 136, 140-41 (1967); see L. Jaffe, Judicial 

Control of Administrative Action 336-37, 339 (abr. student ed. 1965).
79 See note 62 supra and accompanying text.
80 4 K. Davis, supra note 77, § 28.18.
81327 U.S.114 (1946).
82 Id. at 122. See also Ng Fung Ho v. White, 259 U.S. 276 (1922) (person with color

able claim to citizenship cannot be deported without judicial review of his claim).
83 Blount v. Rizzi, 400 U.S. 410, 421-22 (1971); Freedman v. Maryland, 380 U.S. 51, 

59 (1965).
84 See Oestereich v. Selective Serv. Sys. Local Bd. No. 11, 393 U.S. 233 (1968); 

Schwartz v. Strauss, 206 F.2d 767 (2d Cir. 1953) (Frank, J., concurring). Denial of re

The constitutional status of a right to judicial review of an administra
tive decision is uncertain, primarily because courts have avoided estab
lishing broad principles by granting review on narrower grounds 
when review appears desirable.77 At a minimum, where the statutory 
mandate is ambiguous, administrative decisions presumptively are re
viewable for errors of law or for lack of substantial factual support.78 
Arguably, as the Americans United court found, the present suits were 
not brought primarily for the purpose of restraining the assessment or 
collection of taxes79 and thus are not within the scope of the statutory 
prohibition. Thus the presumption of reviewability should operate. Be
cause no other forum for review is available in the present cases, an ap
propriate hearing would be provided by allowing a suit for injunctive 
relief.

Even when the statutory -scheme expressly appears to bar judicial re
view, review has been provided when it appears to be constitutionally 
necessary.80 For example, in Estep v. United Statey81 the Supreme Court 
interpreted a statute providing that the decision of draft boards would 
be final to mean only that the scope of judicial review would be nar
rower than that usually allowed.82 Particularly when, as here, restraint 
of first amendment freedoms is involved, the Constitution requires that 
prompt judicial review be available.83 Similarly, an agency’s actions, 
when lawless or beyond its statutory authority, are reviewable, notwith
standing any contrary provisions of law.84 Overall, the Supreme Court 
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decisions suggest that reviewability will be required whenever the ad
ministrative action subjects a person to some obligation or deprives him 
of liberty or property.85

view in such circumstances raises serious constitutional problems. 393 U.S. at 243 (Har
lan, J., concurring).

85 St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 52 (1936); id. at 84 
(Brandeis, J., concurring); 4 K. Davis, supra note 77, § 28.19, at 103-07.

8(5 Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts-. An Ex
ercise in Dialectic, 66 Harv. L. Rev. 1362, 1369-70 (1953); see Anniston Mfg. Co. v. 
Davis, 301 U.S. 337 (1937); Nickey v. Mississippi, 292 U.S. 393, 396 (1934).

87 Allen v. Regents of the Univ. Sys. of Georgia, 304 U.S. 439, 448 (1938).
88 See, e.g., Phillips v. Commissioner, 283 U.S. 589, 595, 596-97 (1931); Snyder v. 

Marks, 109 U.S. 189, 193-94 (1883); Johnston v. Commissioner, 429 F.2d 804, 805 (6th 
Cir. 1970).

89 370 U.S. 1 (1962); see notes 51-53 supra and accompanying text.
™See 370 U.S. at 7.
91 See Revenue Act of 1924, ch. 234, 43 Stat. 253.
92 See Int. Rev. Code of 1954, § 6212.
93 Sec id. § 6213. The predecessor of the Tax Court, the Board of Tax Appeals, was 

created in 1924. Revenue Act of 1924, ch. 234, § 900, 43 Stat. 336; see id. § 274, 43 Stat. 
297 (creation of right to appeal to Board).

u4 See Int. Rev. Code of 1954, 7482-86.

Under this view, review of factual and legal questions in tax cases 
seems necessary,86 particularly in cases where the plaintiff raises consti
tutional questions.87 While the legislature may limit the conditions under 
which the Government may be sued, cases upholding such limitations 
have rested on the assumption that an adequate remedy exists to satisfy 
the requirements of due process.88 89 *

The rigidity of the Enochs v. Williams Packing & Navigation Co.M 
standard may lead to harsh consequences. A plaintiff, who easily might 
meet the burden of proof required in a suit for refund or before the Tax 
Court and who will suffer irreparable injury if prompt relief is not al
lowed, will be denied injunctive relief because he fails to meet the heavier 
burden imposed by Williams Packing Company ." The case for a rigid 
application of section 7421(a) would be stronger, had not Congress it
self, 57 years after passing the anti-injunction statute, carved out a broad 
exception to the ban on suits prior to payment of the tax.91 In most cases 
involving income, estate, or gift taxes, the dissenting taxpayer is no longer 
limited to payment of the tax and a suit for refund. Rather, he may de
cline to pay the tax, and, upon receiving a notice of deficiency,92 raise 
his legal or factual claim before the Tax Court.93 By pursuing his claim 
through the Tax Court and, if necessary, through subsequent appeals,94 
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the taxpayer effectively can restrain the collection of taxes until the com
pletion of his litigation, just as the plaintiff in an injunctive suit seeks to 
do. In establishing the Tax Court remedy, Congress recognized and at
tempted to mitigate the financial hardship imposed by the requirement 
that payment of assessed taxes precede consideration of the taxpayer’s 
claim.95 While the Internal Revenue Code does not provide such relief 
for organizations not directly contesting their own tax liability,96 the 
omission seems due more to oversight than intention. The creation and 
continued existence of the Tax Court demonstrate the intention of 
Congress to provide anticipatory relief when necessary to avoid severe 
hardship.

95 See H.R. Rep. No. 179, 68th Cong., 1st Sess. 7 (1924). Because a taxpayer who chooses 
the Tax Court route must pay interest on the deficiency if he loses his case, the statutory 
scheme seemingly strikes a balance between the need to prevent undue delay in tax 
payment, as represented by section 7421, and the need to avoid hardship to taxpayers. See 
Int. Rev. Code of 1954, § 6601. In addition, the Tax Court may assess damages in favor 
of the Government when the court believes that a proceeding has been brought merely 
for purposes of delay. Id. § 6673.

96 Tax Court jurisdiction is limited to cases in which the Commissioner has determined 
and notified the taxpayer of a deficiency in the payment of taxes. 9 J. Mertens, supra 
note 29, § 50.10.

97 See notes 74-76 supra and accompanying text.
98 See Transcript of John W. Dean III in Testimony before Senate Select Committee 

on Presidential Campaign Activity, N.Y. Times, June 29, 1973, at 25 and June 30, 1973 
at 16; White House Memoranda on Political Responsiveness of Internal Revenue Service, 
reprinted in N.Y. Times, June 28, 1973, at 37.

99 In several cases organizations have alleged that their tax treatment resulted from 
political pressure designed to stifle their exercise of free speech. See Center on Corporate 
Responsibility v. Shultz at 5-8, 12, Civil No. 846-73 (D.D.C., Dec. 11, 1973); Christian 
Echoes Nat’l Ministry, Inc. v. United States, 28 Am. Fed. Tax. R.2d 71-5934 (N.D. 
Okla. 1971), ra’d, 470 F.2d 849 (10th Cir. 1972), cert, denied, 42 U.S.L.W. 3198 (U.S. 
Oct. 9, 1973).

In the present cases, two additional factors enhance the desirability 
of judicial review of the administrative decisions. First, the plaintiff or
ganizations raise substantial constitutional and statutory issues which are 
likely to recur and which deserve to be adjudicated;97 moreover, these 
substantive issues are likely to recur in situations, similar to the present 
ones, in which the same jurisdictional barriers will arise. Secondly, re
cent events have suggested that the discretion of the Internal Revenue 
Service in determining the proper tax treatment of individuals and organ
izations may be subject to outside political pressures.98 These pressures 
may affect the intensity of the government’s interest in a particular tax 
return or its conclusions of law and fact in its administrative rulings.99 
Both Americans United and Bob Jones University are institutions whose
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political positions or policies are highly controversial. In such situations 
constitutional and administrative considerations require the availability 
of judicial review to prevent abuse of administrative discretion.100

Thus, the District of Columbia Circuit seems correct in deciding that 
section 7421(a) is inapplicable to an organization contesting an Internal 
Revenue Service ruling when that organization’s taxes are not, and never 
will be, in question. Although the facts in Bob Jones University are not 
identical to those in Americans United, the District of Columbia Circuit’s 
reasoning properly could be extended to cover the University’s situation, 
where the collection of taxes also is at most a peripheral issue. For most 
taxpayers, the serious harm which section 7421(a) could cause is de
flected by the availability of anticipatory relief in the Tax Court, but 
this remedy either is not available, or is not a realistic alternative, in the 
present cases. Denial of a hearing to these plaintiffs, who depend for their 
survival upon their ability to assure prospective donors that their con
tributions will be deductible, is essentially a permanent denial of relief 
despite the existence of plausible constitutional and statutory arguments 
against the actions of the Internal Revenue Service.

Bonnie S. Temple

ioo Because agencies are exposed, and sometimes yield, to political demands, the need
for judicial review to protect the constitutional rights of liberty and property is in
creased. See St. Joseph Stock Yards Co. v. United States, 298 U.S. 35, 52 (1936).
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LABOR LAW—union discipline—NLRB Has No Authority to Deter
mine Reasonableness of Union Fines—NLRB v. Boeing Co., 412 U.S. 67 
(1973).

One aspect of the labor relations field which has received increasing 
judicial attention is the area of union discipline. In the recent case of 
NLRB v. Boeing Co.1 the Supreme Court held that, in the absence of a 
union disciplinary measure which interferes with the employer-employee 
relationship or otherwise violates a policy of the National Labor Rela
tions Act, the NLRB has no authority to determine the reasonableness 
of disciplinary fines imposed by a union on its members.2 The Court 
based its holding on its previous decisions in NLRB v. Allis-Chaimers 
Manufacturing Co.3 and Scofield v. NLRB4 which indicated that Con
gress had not intended to give the NLRB power to interfere in internal 
union affairs, including the imposition of disciplinary fines.5 The Boeing 
decision expands and clarifies the holdings in Allis-Chalmers and Scofield 
and purports to settle the issue of the role of the NLRB in determining 
the reasonableness of union disciplinary fines.6 By leaving the NLRB 
powerless to adjudicate the reasonableness of union fines, the Court 
foreclosed further NLRB involvement in instances of internal union dis
cipline.7 The Court’s holding is unsound because unjustifiable burdens 
are placed on individual union members seeking adjudication of claims 
against their union and is inconsistent with the legislative history and 
the basic policy of the Taft-Hartley Act.8

1 412 U.S. 67 (1973).
2 Id. at 78.
3 388 U.S. 175 (1967).
4 394 U.S. 423 (1969).
5 412 U.S. at 71; see 394 U.S. at 428; 388 U.S. at 195.
6 See 412 U.S. at 73.
7 While the holding of the Court applies only to the authority of the Board in cases 

involving fines, the implication of the decision is that unions should be left unregulated 
in the imposition of discipline on individual members. See id. at 74.

8 Labor Management Relations Act, 1947, 18 U.S.C. § 610, 29 U.S.C. §§ 141-44, 151-68, 
171-87 (1970).

9 412 U.S. at 69.

On September 15, 1965, the collective bargaining agreement between 
Booster Lodge No. 405, International Association of Machinists & Aero
space Workers, AFL-CIO, and the Boeing Company expired. The union 
promptly called a strike at the company’s New Orleans plant and in 
other locations.9 During the strike, 143 out of 1,900 production and 
maintenance workers in the bargaining unit at the New Orleans plant 
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returned to work. Sixty-one of these employees resigned their union 
membership before returning to work. An additional 58 employees re
signed their memberships after returning to work, and the remaining 24 
employees made no attempt to resign from the union.10 The strike ended 
on October 2, 1965, when the union and the company agreed to terms 
for a new contract.

10 Id. at 69 n.2.
11 Id. at 69. Fines were imposed on all employees who had worked during the strike 

without regard to whether the employees had remained members of the union. The 
Boeing Court only dealt with the imposition of fines on the 24 employees who did not 
resign from the union. Id.

The validity of the union’s disciplinary action against the remaining employees 
who had resigned was decided in a companion case. See Booster Lodge 405, IAM v. 
NLRB, 412 U.S. 84 (1973). In Booster Lodge 405 the Court held that the union had 
committed an unfair labor practice by fining those employees who had resigned from 
the union before returning to work during the strike and by fining those who had re
signed after returning to work to the extent that such fines were based on post-resig- 
nation work. Id. at 87; see NLRB v. Granite State Joint Bd., Textile Workers, Local 
1209, 409 U.S. 213 (1972). See generally Note, Unioii Power to Discipline Members 
Who Resign, 86 Harv. L. Rev. 1536 (1973).

12 The Landrum-Griffin Act requires that union discipline be imposed only after the 
member is presented with a written statement of the charges, given a reasonable time 
to prepare his defense, and afforded a full and fair hearing. Labor-Management Report
ing and Disclosure Act of 1959, § 101, 29 U.S.C. § 411(a)(5) (1970). The disciplinary 
action imposed by the union in Boeing met these statutory requirements. 412 U.S. at 
69 & n.3.

13 These suits still were pending at the time of the Supreme Court decision. 412 U.S. 
at 70.

14 Id. Section 8(b) (1) (A) reads in part:
It shall be an unfair labor practice for an organization or its agents (1) to 
restrain or coerce (A) employees in the exercise of the rights guaranteed 
in section 157 of this title: Provided, That this paragraph shall not impair 
the right of a labor organization to prescribe its own rules with respect to

The union initiated disciplinary action for “improper conduct 
of a member” against the employees who returned to work, a vio
lation of the union constitution.11 After appropriate union proce
dures,12 each employee was found guilty, fined $450, and barred from 
holding union office for five years. While some fines were reduced and 
some were partially paid, no member paid the full $450 fine. The union 
eventually initiated suit in state court against nine employees for col
lection of the fines.13

In February 1966 Boeing filed with the National Labor Relations 
Board a complaint alleging that the union had committed an unfair 
labor practice under section 8(b)(1)(A) of the Taft-Hartley Act.14 
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Boeing contended that the fines were unreasonable and excessive.* 15 * The 
Board’s General Counsel issued a complaint against the union and a 
hearing was held before a trial examiner. Although the trial examiner 
found the fines impermissively excessive, the Board declined to adopt his 
conclusion and stated instead that Congress had not intended to give the 
Board statutory authority to determine the reasonableness of union 
fines.10 On appeal, the District of Columbia Circuit reversed the Board’s 
decision17 and ruled that it was necessary and proper for the Board to 
make a reasonableness determination in order to ascertain whether an 
unfair labor practice had been committed under section 8(b) (1) (A).18

the acquisition or retention of membership therein ....
29 U.S.C. § 158(b)(1)(A) (1970).

15 412 U.S. at 70. While the Supreme Court decision does not reach this issue, the 
$450 fines appear unreasonable. The income of the employees fined ranged from $95 
to $145 per 40 hour work week. Id. at 70 n.4. Assuming an average income of approxi
mately $125 per week, it would cost the average employee almost an entire month’s 
wages to pay the fines. Further, the penalty cannot be justified as a recapture of wages 
earned during the strike, since the entire strike lasted only two weeks and three days. 
Thus, even if the average employee had worked throughout the entire strike, his strike
breaking earnings would not have approached $450.

10 Id. at 70. The Board consistently has taken the position that the reasonableness 
of fines imposed will not be examined by the Board, but, instead, is subject to the ex
clusive jurisdiction of any state court called upon by the union to assist in collecting 
the fine from the disciplined employee. See, e.g., Local Lodge 504, Machinists (Arrow 
Development Co.), 185 N.L.R.B. 365, 75 L.R.R.M. 1008 (1970), rev'd sub nom. O’Reillv 
v. NLRB, 472 F.2d 426 (9th Cir. 1972), vacated, 42 U.S.L.W. 3192 (U.S. Oct. 9, 1973) 
(No. 72-1210); Local 283, UAW (Wisconsin Motor Corp.), 145 N.L.R.B. 1097, 55 
L.R.R.M. 1085 (1964); Local 638, Teamsters (Minneapolis Star & Tribune Co.), 109 
N.L.R.B. 727, 34 L.R.R.M. 1431 (1954).

17 Booster Lodge 405, IAM v. NLRB, 459 F.2d 1143, 1155, (D.C. Cir. 1972), aff'd in 
part, 412 U.S. 84, rev'd in part sub now. NLRB v. Boeing Co., 412 U.S. 67 (1973).

is Id. at 1157.
19 412 U.S. at 73.
20 See Scofield v. NLRB, 394 U.S. 423, 428 n.4 (1969); NLRB v. Allis-Chalmers Mfg. 

Co., 388 U.S. 175, 183 (1967).

The Supreme Court, in reaching the Boeing decision, relied on earlier 
holdings in Allis-Chalmers and Scofield that Congress did not intend 
the Board to regulate internal union affairs, including matters pertaining 
to union discipline.19 These holdings were based on the conclusion that 
the language of section 8(b) (1) (A) did not precisely and unambiguous
ly regulate union disciplinary fines and, in any event, that the legislative 
history of sections seven and eight of the Taft-Hartley Act indicated 
a congressional intent that unions be left unregulated in matters relating 
to purely internal union discipline.20 The Boeing Court recognized that 
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there were references to “reasonable” fines in both Allis-Chalmers and 
Scofield which would suggest that only reasonable fines were permissible 
under section 8(b) (1) (A) and that an unreasonable fine would amount 
to an unfair labor practice.21 However, the Court rejected this interpre
tation and distinguished the earlier references to reasonableness as mere 
dicta and argued that the holdings in Allis-Chaimers and Scofield were 
not predicated on whether unreasonable fines were any more coercive 
than reasonable fines but, rather, on whether Congress had intended 
the Board to have any power at all in instances involving union disci
plinary fines.22 The Court concluded that Congress did not authorize 
any such power and therefore reversed the decision of the District of 
Columbia Circuit.23

21 412 U.S. at 72.
22 Id. at 73. One possible explanation for the Court’s decision that Congress did not 

intend the NLRB to have authority to adjudicate the reasonableness of disciplinary 
fines could be an assumption that a fine is a lesser penalty than expulsion. As the power 
to expel members is protected specifically by the proviso in section 8(b)(1)(A), the 
fines, as a lesser penalty, also could be seen as protected.

However, a fine is not necessarily a lesser penalty than expulsion. Where the union 
is relatively weak and membership is unimportant, a court enforceable fine may prove 
a far greater penalty than expulsion from the union. An employee might be willing 
to exercise his section seven rights if the only punishment was expulsion from the 
union. However, he would be less willing to take such a risk if the union could im
pose heavy fines on him. See NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 203-04 
(1967) (Black, J., dissenting).

Even if the fine were a lesser penalty than expulsion, the fine would not be pro
tected by the proviso to section 8(b) (1) (A) if it interfered with the employer-employee 
relationship. See 29 U.S.C. § 158(b)(2) (1970). While a fine imposed for work per
formed during a lawful strike does not interfere with the employer-employee relation
ship in the traditional sense, its effect, if it exceeds the wages earned during the strike, 
is identical to an employment suspension. As such, at least to the extent of the excess 
over wages earned during the strike, it could be seen as an interference with the 
emplover-employee relationship. NLRB v. Boeing Co., 412 U.S. 67, 82 (Douglas, J., 
dissenting).

23 412 U.S. at 78.
24 See 29 U.S.C. § 158(b) (1970).
25 See Scofield v. NLRB, 394 U.S. 423 (1969); NLRB v. Allis-Chalmers Mfg. Co., 

388 U.S. 175 (1967).

Boeing reflects the conflicting policies operative in this area of labor 
law. First is the congressional policy, expressed in the Taft-Hartley Act, 
that unions should be required to act fairly in their dealings with em
ployees.24 Second is a policy judgment by the Court that unions should 
be free to discipline members who violate union rules.25 In finding the 
NLRB without authority to determine the reasonableness of union fines, 
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the Boeing Court apparently values the freedom of union officials to 
discipline members more highly than the possibility of abuse of union 
power.

The Court presumes that unions will not be left entirely unregulated 
in the area of union disciplinary fines since state courts can adjudicate 
the reasonableness of the fine when the union seeks judicial enforce
ment.26 Before passage of the Taft-Hartlev Act, state court remedies 
were available to individual union members in dealing with their union. 
Although some state courts, citing the traditional rule of judicial non
interference in the affairs of private associations, refused to intervene 
in the internal affairs of labor unions,27 there was a growing judicial 
activism in the regulation of the internal affairs of labor unions.28 This 
activism was grounded in the contract theory of union membership.29 
In certain circumstances, such as a member’s failure to pay initiation 
fees30 or dues31 in accordance with the union constitution, the courts 
simply will enforce the contract according to its terms, thus holding 
members liable for validly imposed disciplinary fines.32 However, the 
courts may refuse to enforce disciplinary actions by the union if such 
actions are unreasonable in view of extremely vague union constitutional 
provisions,33 or if enforcement would violate an overriding public 
policy.34 Nevertheless, state courts often took varying and inconsistent 

26 412 U.S. at 75-76 & n.12.
27 See Rubens v. Weber, 237 App. Div. 15, 19, 260 N.Y.S. 701, 705-06 (1932); Havens 

v. King, 221 App. Div. 475, 480, 224 N.Y.S. 193, 198-99 (1927).
Even after passage of the Taft-Hartley Act, some federal courts still followed the 

traditional non-interference rule. See, e.g., Vestal v. Hoffa, 451 F.2d 706, 709 (6th Cir. 
1971), cert, denied, 406 U.S. 934 (1972); Williams v. International Typographical Union, 
423 F.2d 1295, 1297 (10th Cir.), cert, denied, 400 U.S. 824 (1970); Helms v. United 
Ass’n of Journeyman, 405 F.2d 715, 718 (5th Cir. 1968).

28 See, e.g., Polin v. Kaplan, 257 N.Y. 277, 282, 177 N.E. 833, 834 (1931); Coleman v. 
O’Leary, 58 N.Y.S.2d 812, 817 (Sup. Ct.), appeal dismissed, 269 App. Div. 972 (1945); 
Shapiro v. Gelman, 244 App. Div. 238, 243, 278 N.Y.S. 785, 790, modified on other 
grounds sub nom. Shapiro v. Brennan, 269 N.Y. 517, 199 N.E. 515 (1935). See also 
Summers, The Law of Union Discipline: What the Courts Do in Fact, 70 Yale L.J. 
175, 175-76 (1960).

29 See generally Summers, supra note 28, at 179-81; Summers, Legal Limitations on 
Union Discipline, 64 Harv. L. Rev. 1049, 1063 (1951).

30 See Seyniour v. Essex County Printing Press Men & Assistants’ Union, 19 N.J. 
Misc. 665, 23 A.2d 169 (1941).

31 See Brown v. Lehman, 141 Pa. Super. 467, 15 A.2d 513 (1940).
32 See generally Summers, Legal Limitations on Union Discipline, 64 Harv. L. Rev. 

1049, 1054 (1951).
33 See zff. at 1061-62.
34 See, e.g., Nissen v. Teamsters, 229 Iowa 1028, 1039, 295 N.W. 858, 865 (1941) 
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positions on the scope of a union’s power to discipline its members,35 
and judicial intervention depended frequently on the conduct sought to 
be punished rather than on the reasonableness of the penalty.

(member disciplined complying with injunction to end strike); Dusing v. Nuzzo, 26 
N.Y.S.2d 345, 347-48 (1941) (union could not use disciplinary measures to intimidate 
members from speaking out against union leadership); Ray v. Brotherhood of R.R. Train
men, 182 Wash. 39, 47-48, 44 P.2d 787, 790-91 (1935) (union cannot discipline member 
for voting for another union in representative election). See generally Summers, supra 
note 32, at 1062-72.

35 The inconsistency reflected the lack of consensus by state courts on the viability 
of the traditional rule of non-interference in the internal affairs of voluntary associa
tions. See generally Summers, supra note 32, at 1050-51.

36 See 29 U.S.C. § 158(b) (1970).
37 Indeed, the first section of the act states that one of its purposes is to ‘‘protect the 

rights of individual employees in their relations with labor organizations.” See 29 
U.S.C. § 141 (b) (1970).

33 388 U.S. 175 (1967).
39 394 U.S. 423 (1969).
40 388 U.S. at 195.

The passage in 1947 of the Taft-Hartley Act created some hope of 
additional sanctions against improper union discipline, since the Act pro
vided that the union as well as management could be found guilty of 
unfair labor practices.36 The creation of a power in the NLRB to find 
labor unions committing unfair labor practices for coercion of employees 
in the exercise of their rights was a significant step toward protection 
of individual employees from abuses of a labor union’s power.37 * 39

However, in the key cases of NLRB v. Allis-Chaimers Manufacturing 
Co.™ and Scofield v. NLRB™ the Supreme Court held that the protec
tion of the Taft-Hartley Act did not extend to individual union mem
bers against whom union disciplinary fines had been imposed. The issue 
in Allis-Chaimers was whether the NLRB had authority to hold a union 
in violation of section 8(b)(1)(A) if the union fined members who 
crossed picket lines and returned to work during a lawful strike. The 
Court ruled that Congress did not intend section 8(b)(1)(A) to be 
used to regulate unions in instances of internal union discipline and that 
a union thus may impose reasonable fines on its members.40

The Scofield case involved the imposition of fines on members who 
exceeded negotiated production quotas. The Court, again upholding the 
validity of the union fine, found that a union was “free to enforce a 
properly adopted rule which reflects a legitimate union interest, impairs 
no policy Congress has imbedded in the labor laws, and is reasonably 
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enforced against union members who are free to leave the union and 
escape the rule....” 41

41 394 U.S. at 430.
42 See 388 U.S. at 184-93. The Court stated that the investigation was compelled be

cause “labor legislation is peculiarly the product of legislative compromise of strongly 
held views.” Id. at 179.

43 NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 201 (1966) (Black, J., dissenting). 
But see Cox, Some Aspects of the Labor Management Relations Act, 1947, 61 Harv. L. 
Rev. 1, 33 (1947).

44 See Metro Goldwyn Mayer Distrib. Corp. v. Cocke, 56 S.W.2d 489, 491 (Tex. Civ. 
App. 1933). “[Coercion] may be either actual (direct or positive) where physical 
force is put on a man to compel him to do the act against his will, or implied (legal 
or constructive) where the relation of the parties is such that one is under subjugation 
to the other and is thereby constrained to do what his free will would refuse.” Id. at 
491. A union fine clearly fits the definition of legal or constructive coercion.

45 NLRB v. Boeing Co., 412 U.S. 67, 73 (1973).
46 29 U.S.C. § 158(b)(1)(A) (1970).
47 See Note, 8(b)(1)(A) Limitations Upon the Right of a Union to Fine Its Mem

bers, 115 U. Pa. L. Rev. 47, 50 (1966). The fines themselves are not coercive, but 

The holdings in both Allis-Chalmers and Scofield were predicated on 
the premise that Congress did not intend the NLRB to have authority 
to regulate matters of internal union discipline. The Court arrived at 
this conclusion in Allis-Chaimers through an extensive investigation of 
the legislative history of section 8(b)(1)(A).42 However, the Court’s 
investigation in Allis-Chalmers of the legislative history of that section 
was unnecessary since section 8(b)(1)(A) clearly and unambiguously 
covers the imposition of union disciplinary fines.43 The relevant issue 
in a section 8(b)(1)(A) determination should be whether union fines 
are coercive within the meaning of the section. Coercion has a well 
understood general meaning which would include the economic pressure 
inherent in a fine.44 Indeed, the very purpose of union disciplinary fines 
is restraint and coercion insofar as fines are designed to serve as warnings 
to other union members who would violate one or more union rules. 
Even the Supreme Court has admitted that union fines of any amount 
are coercive.45 46

An argument can be made that in certain circumstances a fine, even 
though coercive, validly might be imposed by a union under the proviso 
in section 8(b)(1)(A) authorizing a union to “prescribe its own rules 
with respect to the acquisition or retention of membership therein.” 4G 
Given the operation of this clause, a union legitimately may use threats 
of expulsion or expulsion itself as coercive techniques to insure that mem
bers obey union rules. Under the proviso, a fine which only could be 
enforced by expulsion also would be a legitimate use of union authority.47 
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However, since union fines generally are enforceable in state courts, the 
fines may constitute a form of coercion which is not approved by the 
proviso of section 8(b) (1) (A) and thus a potential unfair labor practice.

Senator Ball offered section 8(b) (1) (A) as a floor amendment to the 
Taft-Hartley Act,48 and, accordingly, the only legislative material avail
able on that section is the Senate debate49 and the Senate-House Con
ference Committee Report.50 The Conference Committee Report is of 
no use in determining whether Congress intended unreasonable fines to 
be violations of section 8(b)(1)(A) because it is silent on both the 
meaning of coercion and the intended scope of the proviso.51

coercion is inherent due to the possibility of judicial enforcement. Id. at 49-51. A fine 
which only could be enforced by expulsion would be a valid use of union authority7 
because it would be a lesser penalty7 than expulsion and within the operation of the 
section 8(b) (1) (A) proviso. See id. at 49-50.

48Sec 93 Cong. Rec. 4016 (1947) (remarks of Senator Ball).
49 See id. at 4015-17, 4019-25, 4027-38, 4130-35, 4270-89, 4350-55, 4355-59, 4360-71, 4372- 

73, 4376-77, 4421, 4423-42 (1947).
50H.R. Rep. No. 510, 80th Cong., 1st Sess. (1947).
51 See id.
52 E. Crawford, The Construction of Statutes 379-82 (1940); See P. Mishkin & 

C. Morris, On Law In Courts 404-05 (1965).
53 See 29 U.S.C. § 158(a)(1) (1970); 93 Cong. Rec. 4434 (1957) (remarks of Senator 

Ball). Language identical to section 8(a)(1) was introduced by Senator Ball; however, 
the words “interfere with” were deleted by an amendment by Senator Ives. Senator 
Ives argued that the Ball amendment could be construed broadly to apply to legitimate 
methods of persuading a person to join a union. Id. at 4270-71 (remarks of Senator 
Ives). Senator Taft, who supported the Ball amendment, agreed to Senator Ives’ pro
posal. Id. at 4271 (remarks of Senator Taft).

54 See 93 Cong. Rec. 4433, 4434 (1947) (remarks of Senator Ball).

Although floor debates are typically the least reliable form of legisla
tive history,52 some tentative conclusions on the intended scope of sec
tion 8(b)(1)(A) can be gleaned from the Senate debate. The main 
purpose for introducing section 8(b)(1)(A) was to subject unions to 
the same mandate as employers were subject to under section 8(a)(1) 
which made it an unfair labor practice for an employer to “interfere 
with, restrain, or coerce employees in the exercise of the rights guar
anteed in section 7.” 53 A secondary purpose was that the section 
8(b) (1) (A) amendment would discourage union organizers from using 
violence or threats of violence during organization campaigns.54 How
ever, the statements of Senators Taft and Pepper indicate that section 
8(b)(1)(A) would not apply only to non-union members faced with 
coercive threats during an organizational campaign but to union mem
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bers as well.55 It also was recognized that economic pressure on a union 
member could be as effective a coercive tactic as resorting to threats or 
violence and that section 8(b)(1)(A) was designed to prohibit this 
tactic as well.56 Senator Taft indicated that the intent of the amendment 
was to provide the Board with the power to order unions to cease from 
restraining employees who wanted to work. The union could not “by 
threat of force or threat of economic reprisal, prevent them from exer
cising their right to work.” 57

55 Senator Taft pointed out that in the preceding decade “more and more employees 
have come to be subject to the orders of labor union leaders. The bill provides for the 
right of protest against arbitrary powers which have been exercised by some of the 
union leaders .... [ejmployees are entitled to the same protection against labor 
union leaders as against employers . . .” Id. at 4023 (remarks of Senator Taft). Sena
tor Pepper concurred with this statement when he stated that the purpose of the 
amendment is “to protect the workers against their own leader, chosen by them under 
their own constitution and bylaws.” Id. See also id. at 4025 (remarks of Senator Taft) 
(bill designed to warn unions “that they don’t have the right to interfere with or 
coerce employees, either their own members or those outside the union”).

56 Economic pressure by an employer to encourage employees not to participate in 
collective union activities would be an unfair labor practice and a clear violation of 
section 8(a)(1). Since the intent of the amendment is to treat employers and unions 
equally, it can be inferred that Congress intended unreasonable fines to be violations 
of section 8(b)(1)(A). See id. at 4436 (remarks of Senator Taft). See generally 
Cox, supra note 43, at 31-32, 44.

57 93 Cong. Rec. 4436 (1947) (remarks of Senator Taft).
'^ld. at 4271 (remarks of Senator Holland).
59 See id. at 4271, 4272. The fact the proviso was introduced on the floor subse

quent to a meeting between Senator Holland and Senators Taft and Ball supports an 
inference that Senator Holland’s view as to the scope of the proviso was shared by the 
supporters of the bill. See id.

The proviso to section 8(b) (1) (A) was introduced on the floor of the 
Senate by Senator Holland. It eliminated from the reach of 8(b) (1) (A) 
“the right of a labor organization to prescribe its own rules with respect 
to the acquisition or retention of membership. . . .” 58 Debate on the 
proviso centered on whether it should be limited to its literal language, 
in which case the union would have a free hand only in choosing or 
expelling its members or whether it was to include other rules and 
regulations dealing with internal union discipline. Senator Holland ap
parently supported the former view by stating that “the pending amend
ment would have no application to or effect upon the right of a labor 
organization to prescribe its own rules of membership either with respect 
to beginning or terminating membership.” 59 Further support for a nar
row interpretation of the proviso came from Senator Wiley during a 
speech on the Senate floor in support of the proposed Taft-Hartley 
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Act. It was his opinion that none of the provisions interfered unduly 
with internal union affairs “except to the extent necessary to protect the 
individual rights of employees.” 60

00 Id. at 5001.
Justice Brennan in Allis-Chalmers placed great emphasis on Senator Ball’s reply to 

Senator Holland after he had introduced the proviso to section 8(b)(1)(A). 388 U.S. 
at 187, 191. Senator Ball had replied: “I merely wish to state to the Senate that the 
amendment offered by the Senator from Florida is perfectly agreeable to me. It was 
never the intention of the sponsors of the pending amendment to interfere with the 
internal affairs or organization of unions.” 93 Cong. Rec. 4272 (1947).

Justice Brennan believed this was cogent support for an interpretation that 
8(b)(1)(A) did not reach the imposition of fines by unions to discipline members. 
However, Senator Ball’s statement can be explained in a number of ways. First, his 
statement gives rise to an inference that all union discipline is protected. If this were 
the case, union members would receive no protection whatsoever under 8(b)(1)(A) 
and this would clearly be contrary to the intent of Congress to protect union mem
bers. Note, supra note 47, at 57-58. Second, Senator Holland, when introducing the 
proviso, stated that its purpose was to insulate union rules with respect to beginning 
or terminating membership from the mandate of section 8(b)(1)(A). There is no 
reason to believe that, in his reply, Senator Ball’s use of the phrase “internal union 
affairs” was not in reference to union rules dealing solely with acquiring and ex
pelling members. NLRB v. Allis-Chalmers Mfg. Co., 388 U.S. 175, 212 (1966) (Black, J. 
dissenting). Third, while the Court was willing to categorize “restrain or coerce” as 
vague and ambiguous, it attached a “magical quality of clarity” to the term “internal 
affairs of unions.” Id. at 208 (Black, J., dissenting). The Court thus was willing to 
ignore the literal meaning of 8(b)(1)(A) and rely on a term bandied about during 
a heated Senate debate. Id.

61 The references to reasonableness in both Allis-Chalmers and Scofield are pervasive. 
See Scofield v. NLRB, 394 U.S. 423 (1969); NLRB v. Allis-Chalmers Mfg. Co., 388 
U.S. 175 (1967). See also NLRB v. Boeing Co., 412 U.S. 67, 81 (Douglas, J., dis
senting) .

In addition to the references to reasonableness in Allis-Chalmers and Scofield, the 
concept that a union must act reasonably and in good faith is well established. See, 
e.g., Vaca v. Sipes, 386 U.S. 171, 190 (1967) (union must administer grievance pro
cedure in “good faith and in a non-arbitrary manner”); Ford Motor Co. v. Huffman, 
345 U.S. 330, 338 (1953) (union allowed wide range of reasonable conduct, provided 
it acts in good faith) ; Local Union 568, Truck Drivers & Helpers v. NLRB, 379 F.2d 
137, 142-43, 145 (D.C. Cir. 1967) (union acted in bad faith when it adopted a bargain
ing policy on seniority merger motivated only by a desire to win the votes of a 
majority of employees).

Given the unambiguous statutory language of section 8(b)(1)(A) 
and the legislative history which supports the inference that union dis
ciplinary fines were intended to be regulated by section 8(b)(1)(A), 
Allis-Chalmers and the subsequent Scofield decision serve as question
able bases for Boeing. Even if one could assume Allis-Chaimers and Sco
field were decided correctly, Boeing represents a clear departure from 
those earlier cases.61 Both Allis-Chalmers and Scofield apparently stand 
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for the proposition that a union may impose reasonable fines on its mem
bers without regard to whether such fines are coercive. The implication 
of these cases is that, prior to Boeing, unreasonable fines would have 
been adjudged unfair labor practices under section 8(b) (1) (A). Thus, 
while the Board consistently has maintained that it was without author
ity to determine the reasonableness of union fines,62 both the District 
of Columbia Circuit and the Ninth Circuit, following the reasonableness 
dicta in Allis-Chalmers and Scofield, have disagreed.63

62 See e.g., Local 283, UAW (Wisconsin Motor Corp.), 145 N.L.R.B. 1097, 55 
L.R.R.M. 1085 (1969); Local 248, UAW (Allis-Chalmers Mfg. Co.), 149 N.L.R.B. 67, 
57 L.R.R.M. 1242 (1964), rev'd, 358 F.2d 656 (7th Cir. 1966), rev'd, 388 U.S. 175 
(1967); Local 638, Teamsters (Minneapolis Star & Tribune Co.), 109 N.L.R.B. 727, 
34 L.R.R.M. 1431 (1954). The Board argued that inaction by Congress after a con
sistent agency interpretation of statutory authority indicates congressional acquiescence 
in the agency’s interpretation. However, the Court has ruled that such inaction does 
not signify congressional acquiescence in the agency’s interpretation. NLRB v. Radio 
& Television Broadcast Eng’r Union, 364 U.S. 573, 585 (1961).

See O’Reilly v. NLRB, 472 F.2d 426 (9th Cir. 1972), vacated, 42 U.S.L.W. 3192 
(U.S. Oct. 9, 1973) (No. 72-1210); Booster Lodge 405, IAM v. NLRB, 459 F.2d 1143 
(D.C. Cir. 1972). The Seventh Circuit has agreed with the Board’s interpretation in 
one instance. See U.O.P. Norplex v. NLRB, 445 F.2d 155 (7th Cir. 1971).

64 412 U.S. at 73.
65 Employment Stabilization Act of 1931, ch. 117, 46 Stat. 1084 (1931). The abuses 

with which Congress was primarily concerned in 1947 included too many strikes, 
corruption among labor ieaders, use of violence during strikes, arbitrary union refusal 
to admit new members, jurisdictional strikes, secondary boycotts, and closed shop 
contracts. A. Cox & D. Bok, Cases and Materials on Labor Law 107-08 (7th ed. 
1969). See also Note supra note 47, at 1555 n.109.

66See 29 U.S.C. 141(b), 158(b) (1970). See generally A. Cox & D. Bok, supra 
note 65, at 105-11.

67 Labor Management Reporting and Disclosure Act of 1959, 29 U.S.C. §§ 153, 158- 
60, 164, 186-87, 401-02, 411-15, 431-40, 461-66, 481-83, 501-04, 521-31 (1970).

The Boeing court recognized and retreated from the implication of 
the earlier cases that unreasonable fines are unfair labor practices by de
claring that the underlying basis for the Allis-Chaimers and Scofield 
decisions was not that the fines imposed were reasonable but, rather, 
that Congress had not intended that the NLRB should have the power 
to interfere in matters of internal union discipline.64 This extension of 
judicial sanction from reasonable fines to any fines at all is unwise in 
view of the general policy of the Taft-Hartley Act. That Act was a 
response to various abuses of union power which had occurred under 
the Wagner Act.65 Congress recognized that unions often interfered 
with the legitimate rights of employees, and the Taft-Hartley Act was 
designed in part to proscribe such conduct.66 Moreover, passage of the 
Landrum-Griffin Act67 in 1959 evidences a continuing congressional in
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terest in the relations between unions and their members.68 The Boeing 
decision thus runs counter to a clear and well established congressional 
policy of the control of labor unions in their relationship with their 
members.

68 See generally 1959 U.S. Code Congressional and Admin. News 2318; A. Cox & 
D. Bok, supra note 65, at 977-79.

Gi) NLRB v. Boeing Co., 412 U.S. 67, 82 (1973) (Douglas, J., dissenting). In the 
Boeing case, for example, the average income of the employees fined was between 
$95 and $145 for a 40-hour week. Id. at 70 n.4.

70 See 29 U.S.C. § 160 (1970); Kamholz & McGuiness, Practice and Procedure 
Before the National Labor Relations Board 44-52 (2d cd. 1966).

71 See generally Petro, Labor Policy of the Free Society 262-89 (1957); Smith, The 
Taft-Hartley Act and State Jurisdiction Over Labor Relations, 46 Mich. L. Rev. 593 
(1948).

72 359 U.S. 236 (1959).
73 See, e.g., Hill v. Moe, 367 P.2d 739 (Alas. 1961), cert, denied, 370 U.S. 916 (1962);

The Boeing decision also places unjustifiable burdens on individual 
union members seeking adjudication of a claim against union leaders. 
If the Board refuses to pass on the reasonableness of a union-imposed 
fine, the individual union member will be forced to seek his remedy in 
state court. Yet most union members lack the financial resources to pur
sue a claim of this nature in state court.69 On the other hand, a Board 
adjudication would provide the individual member with a simple, in
expensive, and readily available remedy. If the Board were the proper 
forum to determine whether union-imposed fines were reasonable, the 
union member only would need to present an informal complaint to 
the Board’s Regional Director. If the Regional Director deemed the 
complaint meritorious, he would proceed against the union on the mem
ber’s behalf at no cost to the member.70

Even assuming that union members typically have the financial re
sources to contest a fine in a state court suit, the federal preemption 
doctrine might bar state court relief.71 72 The preemption doctrine, as 
enunciated by the Supreme Court in San Diego Building Trades Council 
v. Garmon,12 prevents a state court from assuming jurisdiction in labor 
relations cases, absent an overriding state interest such as the prevention 
of violence. State courts, in following the Garmon rule, have refused 
to assert jurisdiction in labor relations cases even where the Board ap
peared unwilling to act.73 As a result, an individual union member seek
ing an adjudication of the reasonableness of a union fine may find that 
even state courts are unwilling to hear his case, and thus will be left 
without a remedy.
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Nevertheless, in Boeing the Court reasoned that state courts, rather 
than the Board, are better able to determine the reasonableness of union 
fines since state courts can rely on their experience in cases other than 
labor relations to ascertain whether a fine is unreasonable.74 The Court 
also rejected the view that adjudication of the reasonableness of union 
fines by the NLRB was necessary to insure uniformity of decisions by 
stating that if both the NLRB and the state court had jurisdiction to 
determine whether a fine was reasonable, there might be conflicting 
adjudications if both tribunals decided the same case.75 However, given 
the acknowledged expertise of the Board in the labor relations area,76 it 
would be preferable to permit the Board to determine the reasonableness 
of disciplinary fines, especially since the imposition of such fines touches 
upon other technical aspects of labor-management relations.77 Also, 
while a state court and the Board might disagree as to the reasonableness 
of a particular fine, a series of consistent Board determinations would 
provide a better standard for union leaders than would a series of 
disparate state court decisions.78

Graybar Elec. Co. v. Automotive P. & A.I. Emp. Union, 365 Mo. 753, 287 S.W.2d 794 
(1956); Hanna Mining Co. v. District 2 Marine Eng’r Beneficial Ass’n, 23 Wis. 2d 433, 
127 N.W.2d 393, rev’d, 382 U.S. 181 (1964).

7< 412 U.S. at 77.
75 Id. at 77-79. If unions imposed fines and sought judicial enforcement before a 

member could pursue his NLRB remedy, possible state court and NLRB disagreement 
as to the reasonableness of a particular fine might well occur. However, this would 
occur infrequently. Indeed, if an NLRB remedy were available, state courts might be 
content to stay their proceedings pending the outcome of the unfair labor practice 
charge before the Board.

76 See NLRB v. Radio and Television Broadcast Engr’s Union, 364 U.S. 573, 583 
(1961); Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951). See generally 
Cox, Federalism in the Law of Labor Relations, 61 Harv. L. Rev. 1297, 1315-20 (1954).

77 While determinations of reasonableness may not be unique to the field of labor 
relations, the imposition of union fines has serious implications in the labor relations 
field. For example, such fines might be used by union officials to suppress dissident 
groups within the union in derogation of the union’s duty of fair representation. See 
generally Note, Fair Representation and Union Discipline, 79 Yale L.J. 730 (1970). 
Since fair representation is a technical labor relations issue within the competence of 
the Board, the reasonableness of a union fine is a proper subject for Board adjudication.

78 Unions traditionally have preferred NLRB adjudications to state court determi
nation of labor relations issues. See NLRB v. Boeing Co., 412 U.S. 67, 78 (1973) 
(Burger, C.J., dissenting).

Consequently, the Boeing case reflects a judgment by the Supreme 
Court that the Taft-Hartley Act does not encompass union discipline. 
However, section 8(b)(1)(A) of the Taft-Hartley Act reflects a leg
islative decision that individual union members should be protected from 
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abuse of power by union leaders. Arguably, the policy of non-inter
ference with union discipline should be subordinate to the regulatory 
policy of the Taft-Hartley Act with its attendant protection of indi
vidual union members. Moreover, practical considerations indicate that 
NLRB supervision of union discipline is essential to the effective pro
tection of members from the abuse of disciplinary power. Thus, the 
Boeing decision is unsound in terms of both policy and practical effect. 
The Court’s foreclosure of Board involvement in the regulation of un
reasonable union discipline clearly impairs the national labor policy.

Dale A. Cooter



BOOK REVIEWS
The Monopoly Makers edited by Mark J. Green. New York: Gross

man, 1973. Pp. 400. $8.95.

As its chief editor would describe it, this book is about “Uncle Sam 
the Monopoly Man.” Put another way, it is a paean to the virtues of 
free and open competition. The theme unifying this collection of other
wise fairly disparate essays1 is a broad-scale indictment of federal gov
ernment policies which, by accident or design, result in the substitu
tion of bureaucratic or private, centralized decision-making for more 
impersonal, uncontrolled market forces in the allocation and distribu
tion of America’s economic wealth.

Perhaps it sounds uncharacteristic at first thought. Ralph Nader 
alarmed at governmental control over the economy? While the “pro
gressives” on Capitol Hill demand Presidential control over wages, 
prices, rents, and profits, establish agencies to watch over product safety, 
efficacy, and pollution-causing by-products, and applaud industry-wide 
agreements to refashion technology to similar ends? To understand why 
this book’s message is neither anomolous nor unimportant requires first 
an attention to certain economic and political judgments that are 
thought to be widely shared in this country.

A principal fact about traditional American political-economic think
ing is that the economics we profess are more normative than descrip
tive. Our familiarity with the ideal makes possible its restatement in 
summary fashion. Part of any society’s task is to produce and distrib
ute goods and services for its members’ consumption. Several tech
niques might be employed to attain this end. Production and allocation 
decisions might typically (or preferably) be made by elected represen
tatives of the people, by specially trained technocrats, by reference to 
prior social custom, or by the wealthy, the poor, or those born into 
certain families. However, as a matter of political and social ethics, to 
say nothing of our pragmatic views of industrial efficiency, the Amer
ican system seems premised instead on the agreement that in principle 
it is best to leave such decisions to the market mechanism.

1 The volume consists of an introduction by Ralph Nader and 11 chapter-essays by
nine others, all lawyers or economists. Variations in style, creativity, and carefulness
of research abound among the essays. In general, they are readable, thoughtful, and
solidly grounded in proven facts.

[ 1047 ]
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That mechanism serves these principles well, however, only when 
many producers, unprotected by entry barriers and acting indepen
dently, offer their essentially homogeneous goods to many well-informed, 
similarly unrestrained buyers. Theoretical calculations at least suggest 
that given such conditions more and better goods will be produced and 
at lower average costs to society, as measured by expended produc
tive resources (including labor), than if few producers, or many pro
ducers acting in concert, were responsible for supplying our needs. 
Further, each member of society will attain a purchasing power com
mensurate with his productivity, that will further enable consumers as 
a group to induce a supply of goods and services that maximizes their 
individual consumptive desires, given their income levels. Thus, ato
mistic (or “perfect,” to use a less neutral phrase) competition will give 
us plenty, efficiency, and technological progress.

Governmental planning, of course, might yield these strictly “eco
nomic” benefits. But the mechanism of the atomistically organized 
market does more. It also provides undelegated, decentralized decision
making of a sort democratic political theorists only can dream about in 
other contexts; it distributes power according to productive contribu
tion; and it functions both speedily and impersonally, without regard 
to race, sex, national origin, or demands for multi-leveled committee 
review. Further, it costs nothing. The mechanism works even though 
it is paid no salary.

That is to say, of course, that our normative economics is handmaiden 
to our broader political professions. The ideal model holds out a prom
ise of freedom and equality as well as productive efficiency. More
over, a perception that some of the normative judgments subsumed in 
the model are questionable arguably makes the model more, rather than 
less, attractive. For example, adhering to the model as a description 
of how production and allocation decisions ought to be made, while 
understanding that it is ethically unfair to limit everyone’s purchasing 
power by his productive ability, may put the issue of income redistri
bution in a helpful focus. This perspective not only reveals why charity 
typically is offered first to the physically disabled but also why the 
stock prescription for poverty always has been more and better educa
tion, as well as elimination of artificial restraints on employment op
portunities.

While the point is never clearly stated, this ideological norm supplies 
the implicit backdrop for the book. The authors focus on the reality
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of the American market-place, its slight resemblance to the picture tele
scoped above, and the dire consequences that have resulted from our 
deviations from this path of righteousness. The importance of the 
problem is virtually self-evident. For while we collectively profess a 
belief in a competitive system, it is readily apparent that there are not 
two dozen markets within this country that are in fact competitively 
organized.

Why is this so? A survey of the industrial landscape is most likely 
to suggest that in any given market one of three causes has been chiefly 
responsible for this deviation from the preferred model.2 First, pro
ducers or workers or consumers may have banded together to erect 
artificial trade restraints. Price fixing brings less goods at higher prices. 
Mergers among competitors leave fewer firms in a market and tend to 
create practical barriers to entry by others. Collective artificial product 
differentiation or brand proliferation tends to have the same exclusion
ary effects. Second, a particular industry may be a “natural monopoly” 
—that is, it is inherently cheaper for one firm to produce all necessary 
output than for two or more firms to share in the business. Competition 
itself may thus ironically result in a single-producer market.3 Third, 
the state may have intervened to suppress or moderate competition. 
Few firms are selling flammable fabrics because the federal government 
has made it unlawful to do so. Few firms sell steel in America, in part 
because European and Japanese steel producers have been fenced out 
of the market by agreements negotiated by Presidential advisers. Only 
a few firms in America offer airplanes for sale, in part because the fed
eral government, a dominant airplane purchaser, buys all its planes from 
those few firms. Price competition is hardly rampant in most sectors 
of the economy because the federal government has frozen prices or, 
to be more technically accurate, has made it unlawful to raise prices.

- Other causes are, of course, theoretically possible. For example, monopoly power 
might exist where one firm has by “superior skill, industry, and foresight” outper
formed all the rest. While antitrust academicians are now, and always have been, 
fascinated by the doctrinal implications of that possibility, it remains only a fascinating 
possibility. It is also theoretically possible that monopoly power might derive from 
sole control over a necessary raw product. Fortunately, natural resources are widely 
scattered in this country, so that phenomenon, too, has never come to pass. Finally, 
were we dealing with an undeveloped economy, which we are not, a host of others 
empirical observations might be possible.

3 The point may be more broadly applicable: there may be “natural oligopolies,” 
industries where three or four firms can produce as cheaply as one but more cheaply 
than several more.
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It is thus most sensible, from the firm’s viewpoint, to treat the official 
ceiling as an agreed upon minimum as well.4

4 Hence, the appellation “price freeze.” It is, legally speaking, only a “price ceiling 
program.” Lest anyone treat it as an invitation to compete by lowering prices, how
ever, we have collectively conspired to call it a “freeze.”

5 See, e.g., United States v. United States Steel Corp., 251 U.S. 417 (1920). See gen
erally Note, Oligopolies, Cereals and Section Five of the Federal Trade Commission Act, 
61 Geo. L.J. 1145 (1973).

G See, e.g., United States v. Greater Buffalo Press, Inc., 402 U.S. 549 (1971); United 
States v. Phillipsburg Nat’l Bank & Trust Co., 399 U.S. 350 (1970) ; FTC v. Brown Shoe 
Co., 384 U.S. 316 (1966).

7 See, e.g., Albrecht v. The Herald Co., 390 U.S. 145 (1968) ; Utah Pie Co. v. Conti
nental Baking Co., 386 U.S. 685 (1967).

8 See, e.g., Flood v. Kuhn, 407 U.S. 258 (1972).
9 See, e.g., United States v. Container Corp., 393 U.S. 333 (1969); FTC v. Brown 

Shoe Co., 384 U.S. 316 (1966).
10 See, e.g., United States v. Arnold, Schwinn & Co., 388 U.S. 365 (1967); United

When our normative economics are placed side-by-side with the 
reality of massive concentration as well as its causes, the task of devis
ing the outlines of a sensible policy is easy. “Natural monopolies,” 
where they are found, must be regulated as to prices, profits, and quality 
of service. Antitrust laws ought to be adequate to combat concerted 
erection of artificial trade restraints. Beyond these policies, government 
ought generally to get out of the business of suppressing or moderating 
competition, except insofar as it becomes necessary to correct abuses 
of the market mechanism itself.

The Monopoly Makers is essentially an empirical account of how 
government has acquitted itself, in practice, on two of these scores. 
How does the government regulate what have been officially deemed 
“natural monopolies” and how frequently does the government pursue 
policies that tend to reduce competition by fencing out competitors? 
It would be difficult to overstate the significance of these topics. Huge, 
dominant sectors of the economy are, at best, models of “monopolistic 
competition.” Meanwhile, antitrust law, probably theoretically capable 
of reordering this situation, seems to have come upon lean years. Non
competitive market structure has not been seriously attacked by those 
who administer or construe the Sherman Act.5 Government agencies6 
and private suitors7 alike seem locked in a battle to see who can file 
antitrust suits likely to produce the most trivial social consequences. 
Perhaps in response to this phenomenon, the Supreme Court recently 
has behaved as though it believes antitrust cases are jokes,8 bothersome 
nuisances,9 or problems unworthy of careful analysis.10 More important, 
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antitrust seems to have been discarded as a weapon of affirmative na
tional economic policy. For example, an amusing (but fruitless) game 
is to try to identify six economists, lawyers, or legislators who have 
publicly advocated industrial déconcentration as an alternative to the 
present system of wage and price controls. One encounters similar 
difficulties in trying to locate advocates of employing competition, 
rather than cartelized product-fixing, as a partial solution to the prob
lem of producing non-polluting automobiles.

In short, this book is where the action is. Not only are govern
mentally sponsored monopolies prevalent in the American economy, 
but they are quite likely to become more so. That such a development 
is to be deplored may be evident from the discussion above. If not, this 
book’s indictment of the system ought to prove convincing. The his
tory of this development to date provides the best possible evidence 
that its continuation must be resisted.

The bill of particulars that comprises the bulk of the authors’ indict
ment is lengthy and varied. Perhaps a very condensed summary can 
convey a bit of the flavor. The Attorney General reports that employ
ment of the antitrust laws against communications monopolies is “the 
last thing in the world that we have under consideration.” 11 The FCC 
permits 12 corporations to control more than one-third of the VHF 
stations that serve 75 percent of TV watchers.12 Three networks dom
inate the TV industry at the production level, while the FCC strives 
mightily to preserve the rigidified network system from debilitating 
encroachment by local stations or by the technology of cable TV or 
the alternative of pay television.13 Should the FCC’s resolve to grease 
the wheels of monopoly weaken, the industry has a demonstrated ca
pacity to call upon effective White House intervention to preserve 
the status quo.14

States v. Pabst Brewing Co., 384 U.S. 546 (1966); Simpson v. Union Oil Co., 377 U.S.
13 (1964).

11 M. Green, The Monopoly Makers 35 (1973).
™ld. at 37.
™Id. at 56-67, 71.
14 Id. at 68.
15 Id. at 75-81.

The FCC might put its conserved energies to use in regulating the 
Bell System, America’s largest monopoly, but has chosen not to do so. 
AT&T’s expenses, rate base, and debt-equity ratio essentially are un
touched by governmental hands.15 In part, this is because Congress has 
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seen to it that the FCC is too tiny to oversee “the phony monopoly.” 16 
Consequently, one FCC member recently described his agency as “a 
“leaning tower of Jello.” 17 This non-regulation of the telephone com
pany is all the more harmful because it not only permits unregulated 
monopolistic behavior but also protects the company’s monopoly posi
tion when competition might serve as an effective regulator. The com
pany also dominates telephone equipment manufacturing and repair, 
which are clearly not natural monopolies, and FCC regulation shields 
AT&T from competing systems that might employ micro wave or 
satellite technology.18

16 Id. at 82.
17 Id. at 80.
18 Id. at 90-94.
19 Id. ch. 9.

The FCC is not the only arm of Government that is protectively 
draped around the shoulders of monopolistic or oligopolistic industries. 
What is extraordinary about the FCC is that it manages to administer 
both types of evil simultaneously. While poorly overseeing the “natu
ral monopoly” of telephonic communication and permitting a single 
firm to control more of the business than is necessary, the very same 
agency also enforces exclusionary policies in the broadcasting sector 
where substantially greater competition clearly seems feasible.

Many other bureaucracies have helped to establish unnecessary 
concentration of producers. The Department of Health, Education, 
and Welfare, through Medicare, Medicaid, and the Social Security 
Administration, spends over $1 billion annually on drugs, yet generally 
underwrites purchases of high-priced, brand name products of the 
industry’s dominant firms. The Veterans’ Administration and the De
fense Department follow suit.19

DOD is not only addicted to high-priced drugs; taking all its expendi
tures together, the Defense Department presents an even more deplorable 
record. The manufacturing of major weapons systems, such as aircraft, 
missiles, ships, tanks, and electronics, the most concentrated part of 
the defense industry, alone accounted for over $20 billion in DOD 
expenditures in fiscal year 1970. Broken down into military product 
categories, “the top eight firms account for more than 70 percent of 
the sales in twenty-two out of twenty-seven categories, and in twelve 
of these, eight firms received 99 percent of the business (1967 fig
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ures).” 20 Further, this typically is accomplished without the use of 
competitive bidding. In 60 percent of procurement contracts let in the 
first half of fiscal 1970, only one firm was solicited to bid. Only 10.6 
percent of DOD procurement was formally advertised during that 
time.21

20 Id. at 229.
21 Id. at 228.
22 Id. at 202-07.
23 Id. at 289-94, 298-302.
24 Id. at 294-98.
25 Id. at 307-12.
™ld. at 319.
27 Id. at 326-36.
28 Id. at 338.

Congress has created, and the Commerce Department maladminis- 
ters,22 a patent system which confers lawful monopolies upon trivial 
gimmicks and which has never been shown to stimulate invention.23 
Private firms are permitted to obtain patents upon products and proc
esses developed by researchers paid with tax dollars.24 Patent licensing 
is optional with the holder and frequently is employed as an umbrella 
for price fixing, market division, and similar cartel arrangements.25

Another way to forestall competition is to fence out foreign pro
ducers. “Protected by an umbrella of tariffs, quotas, administrative 
practices, and departmental regulations, American businessmen will 
divert almost $20 billion from consumer pockets into corporate coffers 
this year.” 26 Import quotas, whether legislated by Congress or bar
gained for by the Executive branch, keep out of this country large 
quantities of steel, clothing, meat, shoes, sugar, tomatoes, bicycles, 
towels, underwear, and oil.27 To combat inflation, the federal govern
ment chose to freeze prices rather than to thaw quotas. Thus, tariffs 
add an additional $2 billion annually to the cost of living in America.28

In some sectors of the economy, our avowed policy is to permit 
monopoly power by prohibiting entry of competitors and to regulate 
forthrightly the prices and services offered by these “utilities” or “com
mon carriers.” This arguably makes sense if there is good reason to 
believe that one (or a few) firm(s) will be able to produce more 
cheaply than two (or more). In this area, the authors concentrate 
on the tendency for public regulation to permit broader immunity from 
competitive pressures than is necessary. Thus, regulation of electrical 
utilities typically fails to provide for competition in the distribution, 
as opposed to production, of electric power or for the survival of 
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smaller, but no less efficient, distributors.29 30 The Interstate Commerce 
Act sanctions price fixing by common carriers covered by the Act, 
and the ICC compounds the felony by refusing to apply sound anti
trust or planning concepts to railroad mergers.39 The Civil Aeronau
tics Board renders similar services to the airline transportation industry.31

29 Id. ch. 7.
30 Id. ch. 5.
31 Id. ch. 6.
32 Id. at 82-83. See also id. ch. 7.
33 See, e.g., C. Wilcox, Public Policies Toward Business 344-45 (rev. ed. 1960).
34 See, e.g., id. at 487-92.
35 See, e.g., id. at 668-73.

The FCC, thus, is not Washington’s only leaning tower of Jello. Yet, 
when compared to state regulators, the federal agencies seem to be 
pillars of strength. In Massachusetts, for example, two accountants 
and one clerk are responsible for auditing the accounting returns filed 
by 14 electric companies, 88 bus and streetcar lines, 26 gas companies, 
816 securities brokers, 6 phone companies, 2,599 moving firms, and 
15,055 truck carriers.32

Presumably, the authors rest their case at this point only to conserve 
paper, another of our endangered species. Their failure to discuss em
ployment of a tax system that rewards mergers,33 agricultural policies 
that subsidize the land-wealthy,34 or the abominable regulation of the 
trucking industry,35 for instance, are not necessarily oversights but 
probably only a choice born of the necessity to be readably brief. The 
fact is that the charges here levelled at “the monopoly makers” are both 
important and, when fully perused, largely persuasive.

Yet the book remains unsatisfactory for at least three reasons. 
First, the editors make no serious attempt to define general standards by 
which to assess particular governmental actions that tinker with the 
market mechanism. If it is bad policy to prohibit entry into the airline 
or trucking business, why is it not similarly misguided to prohibit 
manufacture of automobiles that pollute or to ban the distribution of 
goods produced by child labor? I, at least, am satisfied with what I 
assume to be the authors’ second implicit premise—that since the pur
poses of open competition are to attain consumer sovereignty and to 
valance the social costs of production against what we must pay for 
them, governmental intervention that tends to widen effective con
sumer choice or provide a more accurate assessment of production costs 
than that exacted by the market is to be applauded. Conversely, we 
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should avoid policies that deny consumers choices they otherwise might 
sensibly desire or that exact funds from purchasers beyond the social 
costs of the goods they do buy. Such a yardstick is not without its diffi
culties, however, for consumers are also voters and it is their elected 
representatives (or, more frequently, their representatives’ delegates) 
who have invented or implemented the policies decried in this book. 
Further, it is not entirely clear that once fairly massive governmental 
intrusion for “good” reasons is assumed, the case against more broad
based intervention retains its pure, theoretical appeal. To take but one 
current example, if world-wide oil distribution is now properly a matter 
for direct regulation, then perhaps subsidization of the merchant marine 
is just compensation. In any event, given the scattershot nature of the 
attack upon our economic polity that forms the core of this book, 
its usefulness could have been increased substantially by an attempt to 
set down a framework for more systematic analysis of the general prob
lem.

Second, and decidedly more damaging, The Monopoly Makers tells 
us nothing we don’t already know. At best, it is a convenient summary 
of older and better-written materials. Walter Adams and Horace Gray 
published Monopoly in America: The Government as Promoter** in 
1955. That same year Clair Wilcox’s Public Policies Toward Business?1 
appeared for the first time. The short of the matter is that this volume 
adds little to what those scholars told us almost two decades ago. And 
it is simply no match for the careful analyses of the malaise of public 
regulation that are widely available today.36 37 38

36 W. Adams & H. Gray, Monopoly In American: The Government as Promoter 
(1955).

37 C. Wilcox, Public Policies Toward Business (1955).
38 See, e.g., A. Kahn, The Economics of Regulation: Principles and Institutions 

(1970-71); C. Kaysen & D. Turner, Antitrust Policy (1959); F. Scherer, Industrial 
Market Structure and Economic Performance (1970).

What is most significant about this book, then, is the fact that it makes 
so few fresh points. Even that is not a wholly negative observation, 
however, for its appearance is a dramatic reminder that nothing has 
changed. One reason for this malignant stability, I think, has been the 
failure of those who worry about it to attempt to ascertain its causes. 
In omitting even to attempt to fill this void, these authors missed a 
splendid opportunity. The real need is not for another volume recount
ing the ills, but for thoughtful diagnosis. Perhaps if we understood why 
governmental practice typically gives the lie to our professed economic 
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policies, we might be in a position to suggest a cure. Assuredly, this is 
not a problem that will wither in the glare of publicity.

Why do congressmen, presidents, and bureaucrats so frequently pur
sue policies that stifle competition where it might otherwise flourish? 
This book, like all the others, has precious little to say on that score. It 
would be sheerest vanity to attempt to assay the factors here, but some 
speculation might help to prove the worth of pursuing the question 
more carefully.

Recent events lend some credibility to the notion that the process is 
entirely venal. To put it bluntly, governmentally sponsored monopolies 
may be for sale in Washington, D. C. If that is so, it is idle to indulge 
in fanciful economic analyses of governmental programs. The only 
sensible course of action is to focus one’s energies upon thorough-going 
reform of the political process. Or, perhaps concentration of economic 
power is simply a manifestation of concentrated political power. Cer
tainly, it seems likely that we owe the subsidized concentration of the 
American shipping industry in large measure to the political clout of the 
Seafarers International Union.39 And this book amply demonstrates the 
disastrous consequences that typically result when regulatory agencies 
are faced with an organized industry on the one hand and no public 
interest representation on the other.40 Again, if political imbalance is 
the cause, political solutions must be the prescription. Consumers must 
unite effectively or continue to pay the exceedingly high costs of their 
present disorganization, unless it is feasible to reduce the power of en
trenched interests through other political means.

39 M. Green, supra note 11, ch. 4.
40 See, e.g., id. at 41-46, 79-81, 125-36, 179-88, 207-16.
41 Or to stop buying brand-name drugs, to abolish patents, or to buy an airplane 

from an unestablished firm.

A decidedly less frightening possibility is that our schizophrenic na
tional economic policy results from simple human impulses. Competi
tion, while it promises freedom, growth, and progress, also means in
stability, risk, and change. For a society that so often has risked and won 
so much in the marketplace, it is tempting to begin to hedge our bets. 
Guided, rationalized economic life must seem especially attractive to 
those who perceive themselves as living in (or regulating) market chaos. 
So, ask a bureaucrat or an ordinary citizen to choose between regulating 
trucking and deregulating water transport.41 Many, probably most, 
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would perceive this as an invitation to make one exception in a narrow 
sector of the economy to an otherwise consistent national policy of re
liance on competition. Yet, in this instance, that reliance means risk; 
regulation ought, at least, to preserve what we’ve got. Confronted with 
such a choice and frequently with the encouragement of the business 
community,42 a decision to purchase security and stability at the expense 
of a vague ideal is understandable if not laudable.43 And once a hundred 
such decisions have been made, the exceptions are found to have swal
lowed up the rule. Surprise! Not only that, but it becomes much more 
difficult to dismantle the system. Who goes first? How are all the prior 
decisions to be undone, one by one?

42 See, e.g., G. Kolko, Railroads and Regulation, 1877-1916 (1965).
43 Such an explanation has been advanced for the FPC’s timidity to apply antitrust 

law to its industry. See M. Green, supra note 11, at 208-09.
44 Id. at 26.

Assuming such factors largely account for the present system of 
reciprocal back-scratching, at least two different kinds of responses 
recommend themselves. The first, and simplest, is to urge that more 
people of talent, courage, and vision be given power to make these 
choices. That task, however, would require enormous, continuous, 
close supervision of the agency appointment process by congeries of con
gressional committees. And it would do little to put the problem of 
deregulation and desubsidization in proper focus, for the issue would 
continue to arise in a multiplicity of settings with no centralized con
trol over the separate decisions that would continue, in the aggregate, 
to shape the general problem of governmental supervision and inter
vention.

Another possibility, parenthetically noted in this book,44 would be 
to enact a marketplace competition analogue of the National Environ
mental Policy Act. Just as all government agencies now must assess 
separately the impact of their activity upon the environment and sub
ject every departure from established policy to a heavy presumption of 
illegality, so might “competitive system impact statements” be required 
of all governmental action that does not have an evident and avowed 
purpose to shift economic decision-making to ultimate consumer con
trol. Policies and decisions that fence out entrants or entrench existing 
firms would be presumptively unlawful and judicially reviewable. Cen
tralized congressional oversight or the creation of a powerful federal 
consumer protection agency responsible for policing compliance might 
avoid parochial jealousies and force effective adherence to legislative in-
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tent. The presumption that controlled stability is beneficial might be 
rendered inoperative. Since all, or most, bounties would be withdrawn, 
“who goes first?” would be an irrelevant issue. The broad-ranging con
gressional inquiry that would precede such truly revolutionary legisla
tion might, at last, provide a forum for a real national debate over eco
nomic policy, a debate that this book shows must occur soon if the 
process of capitulation to poorly planned control is not to become ir
reversible.45

Of course, no one can guarantee the success of such a prescription. 
Perhaps it is impossible to draft a statute that adequately identifies the 
ills of present policies and sets out intelligible standards for future con
duct. Perhaps, no matter how one defines the burden of persuasion, 
administrators can continue to paper over with justifications decisions 
to bypass the competitive process in quest of illusory or short-sighted 
gains. Perhaps the cause of the monopoly makers’ behavior is so ele
mentary that it is impervious to legislative change. Nevertheless, these 
objections do not suggest that it is futile to try, at least in the absence 
of a promising alternative. There is little to lose and much to gain in 
the attempt.

To sum up, the value of The Monopoly Makers is that it reminds 
us that substitution of governmentally-sponsored market power for the 
more desirable control of economic decision-making by the impersonal 
forces of the competitive process is pervasive in the modern American 
economy. Increasingly, monopolistic or oligopolistic industries and 
trade practices are foisted upon consumers of goods and services. In
creasingly, the very Government that incessantly murmurs the now- 
ritualistic incantation of the benefits of free and open competition and 
the flip-side evils of administered market power can be found practicing 
what it professes to loathe. That an avowed apostate of the OPA 
syndrome is now presiding over systematic federal control of oligopolis
tic pricing and labor policies is simply a dramatic manifestation of this 
more deep-seated irony, a contradiction with roots deeper in America 
than any President ever dreamed of possessing. The futility of this 
approach is spread all over the front pages of our newspapers; it is 

45 Of course, other reforms—like taking the Justice Department out of politics, en
couraging citizen lawsuits, and forcing agency administrators to spend with the public
one-tenth of the time they now give to representatives of the industry they “oversee” —
would help. But they would only help. Courts cannot do this job, and agencies will not
until they are told to.
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downright silly to expect effective, much less wise, management of multi
billion dollar enterprises by men who cannot manage $60 million elec
tion campaigns.

The story of The Monopoly Makers is, unfortunately, an old one. 
Its retelling, even by Ralph Nader’s band of merry men, therefore adds 
precious little to our tiny store of wisdom. More sorrowfully, once the 
tale is retold, the book ends. Few fresh suggestions, much less an in
spirational panacea, are offered, and the reader who yawns, “So, what’s 
new?” need not apologize, for he has committed no intellectual or 
moral sin.

Yet this latest (surely, not last) retelling provides at least a format 
for thinking about the direction which public control over market be
havior ought to take; that the authors have not tried hard or well 
enough does not suggest that they have not better enabled others to do 
so.

I have suggested that the critical question is what factors have mo
tivated Uncle Sam’s monopoly men to adopt the policies described 
above. Without information on this issue, too many reforms are plausi
ble and too few likely to succeed. In the absence of truly useful data 
on this score, I have suggested one possible reason and, in order to 
create a matched set, one responsive cure. What seems evident above all 
else is the urgent necessity for removing the forum of this debate from 
the groves of academe to the halls of Congress. Only thorough con
gressional inquiry and informed legislation seems capable of sweeping 
back the tide.

Thomas G. Krattenmaker*

* Associate Professor of Law, Georgetown University Law Center. A.B., Swarth
more College; J.D., Columbia University.
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Justice and the Military by Homer E. Moyer, Jr. Washington, D.C.: 
Public Law Education Institute, 1973. Pp. 1398. $30.00.*

During the many years of the Vietnam war there was no shortage 
of literature on the criminal justice system of the armed forces. Much 
of the literature, however, resembled more an exchange of correspond
ence in The New York Times than a scholarly analysis which might 
have benefitted the practitioner before the military bar. There was a 
“tis so-taint so” quality about much of this writing which described, 
not always factually, the horrors of particular cases. Even more sophis
ticated examinations of military justice, too often colored by the authors’ 
perspectives on the Vietnam war, failed to provide the military bar or the 
occasional practitioner of military law with solid ground upon which to 
base their work.

Legal materials in the field were supplemented by a surprisingly 
large number of publications by non-lawyers, some of whom capitalized 
on the saleability of the topic and produced works more closely allied 
to fiction than to fact. Indeed, the only comprehensive works on mili
tary justice were those published by the Armed Forces in response to 
the enactment of the Military Justice Act of 1968. This revolutionary 
statutory change initially generated some confusion which was com
pounded by a multitude of federal court opinions on a wide range of 
topics affecting military justice. For example, the Supreme Court de
cision in O'Callahan v. Parker,* 1 which’ questioned the entire jurisdiction 
of military courts, provoked a spate of literature before it subsequently 
was clarified in Relford v. Commandant.2

•Available from Public Law Education Institute, 1346 Connecticut Ave., N.W., Wash
ington, D.C. 20036.

1 395 U.S. 258 (1969).
2 401 U.S. 355 (1971).

Perhaps the controversial nature of the military justice system, exacer
bated by the Vietnam war, itself rendered unlikely the publication of a 
definitive practice book for the use of students, scholars, and the bar. 
Regretably, it was only at the close of the war, when public interest 
in military justice began to wane, that there appeared the first truly 
comprehensive volume on the subject, Justice and the Military, a project 
of the Public Law Education Institute, publisher of the Military Law 
Reporter. How valuable it would have been to the American bar to 
have had a book of this caliber available for use during the period 1967 
to 1972! If such a work had been available and if the accompanying
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Military Law Reporter had been published from month to month, the 
quality of practice in military courts might well have improved, and, 
conceivably, the dialogue on military justice would have been of a more 
professional tenor. Published only a short time, the book already has 
been cited by a federal district court in Brown v. United Statesf and is 
certain to be cited more as the courts and the bar become aware of its 
value.

Justice and the Military is an extremely valuable tool for any lawyer, 
military or civilian, who deals with the criminal justice process in the 
Armed Services. The organization, analysis, and bibliography are out
standing. Yet the greatest virtue of Justice and the Military lies in a 
balanced treatment of a most controversial area of the law. Rather than 
shy away from the difficult problems of the military criminal process, 
the author has singled out the significant and knotty legal questions 
which face military justice in the 70’s, examining each problem with 
great clarity and presenting the contrary views of eminent authorities. 
The Editorial Advisory Panel itself is representative of the many differ
ing viewpoints on military justice in that the members’ views range 
from those of the services’ chief legal officers favorable to the system 
to those of members who would abolish the system entirely. The 
initial chapter on jurisdiction, for example, includes the views of both 
General Duane Faw of the Marine Corps and Charles Morgan of the 
American Civil Liberties Union. Unfortunately, the author’s perspec
tive on many of the issues is hardly discernible despite the reader’s de
sire for some conclusions on the present status of the law.

In fact, this very balance may confuse the military practitioner who 
uses this volume. From jurisdiction to collateral review, the reader is 
buffeted by conflicting views. Moreover, some portions of the book 
employ unnecessarily extensive excerpts from recent law review articles, 
interspersed with lengthy quotations from case law, in a cut and paste 
manner. However, the author in each instance presents the problems 
analytically and refrains from reliance upon the borrowed words of 
law review authors or appellate judges in his discussions. The examina
tion of each legal problem area is accompanied by a most thorough 
citation of authorities. Beyond law reviews and court decisions, cita
tions in the book include the regulations of the various services and 
Department of Defense directives, for the first time in one volume col
lecting these materials for all services.

3 365 F. Supp. 328 (E.D. Pa. 1973).
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Justice and the Military presupposes a basic knowledge of the mili
tary criminal justice system. The book contains no extended discus
sion of the basics of the system and, fortunately, no belabored repetition 
of the Manual for Courts-Martial, focusing instead on many of the more 
difficult legal problems within the system. It is almost amusing to find 
the three types of military courts-martial synopsized in a one page de
scription. Admittedly, no single volume written in as much depth 
could encompass the entire subject. Any critic will find areas which 
he would have included to the exclusion of certain of those selected by 
the author.

The book is organized under six general categories entitled chap
ters of military justice. The first chapter on jurisdiction provides an 
extensive background on almost every conceivable subject in this broad 
area, recognizing that jurisdiction is of more significance to practice in 
military courts than in civil courts. Mr. Moyer in this chapter, as in the 
whole book, tends to quote at great length from the decisions of the 
Supreme Court and the Court of Military Appeals; the quotations could 
have been reduced in length by using only the most pertinent portions. 
The editing of omitted material also could have been defined more 
clearly. Although the historical background of the jurisdiction of mili
tary courts, obviously quite important to its understanding, is not as 
adequately covered as one would hope, numerous citations to other 
literature on this subject provide source material ample for even the legal 
historian.

Chapter two on Military Criminal Procedure was prepared chiefly 
by 20 contributing authors—among them 11 junior officers of the Judge 
Advocate General’s Corps of the United States Army, most of whom 
were in the appellate divisions of the United States Army Judiciary in 
Washington. Their contributions cover a broad spectrum of proced
ural matters with which courts-martial are concerned, ranging from 
pretrial confinement to the appellate process. A fundamental deficiency 
of this book, as with any survey of military law, is its limited currency; 
Justice and the Military concludes with the 1971-1972 term of the 
Supreme Court and the Court of Military Appeals. To be of continuing 
effectiveness, periodic supplements are necessary. For example, three 
fourth amendment cases decided by the Court of Military Appeals in 
the 1972-1973 term are probably the most significant to appear in that 
area in the last decade. Moreover, among the numerous sections on 
procedure in Justice and the Military there is no discussion of gate 
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searches or the meaning of custody under Miranda v. Arizona.* Nor does 
the book examine United States v. Babbidge? in which the court de
termined that an accused’s submission to a psychiatric exam constitutes 
a qualified waiver of his right to silence under Article 31.

Chapter three, also entitled Military Criminal Procedure, is an in- 
depth discussion of the unusual role which command plays in the mili
tary courts. Undue coverage has been given to this problem; neither 
in actual practice nor in decisions of the courts is there extensive con
sideration of command influence. In fact, command influence is not 
as prevalent or as evil as the critics of the system would lead one to 
believe. Yet this chapter is replete with extensive excerpts from law 
review articles by those who view with alarm the influence of com
manders. Both critics and the author fail to consider the more in
sidious problem of undue influence of staff judge advocates or to 
evaluate the influence of commanders in comparison to that of prose
cutors and others in civil practice who exercise wide discretion over 
charging, pleas, and sentencing.

The chapter which deals with first amendment rights is clearly the 
best treatment of this subject presently in print. Some of the law has 
been altered by recent decisions such as Levy v. Parker,6 Avrech v. 
Secretary of the Navy,1 and Carlson v. Schlesinger* not included in 
this edition, but the chapter is nonetheless an indispensable aid for cur
rent research. Valuable summaries of the conflicting policy issues at 
stake are provided even though the author relies heavily on a small 
group of law review articles cited throughout the text. Clearly, this is 
a fascinating, current aspect of military law, and the material is well 
organized and presented; but whether first amendment problems in 
the military are significant enough to warrant 200 page treatment in 
this volume is questionable.

Of all the subject areas covered, chapter five on Military Substantive 
Law is the most limited. This chapter lacks a general discussion of the 
substantive law of crimes—only special problems involving articles 13 3

4 384 U.S. 436 (1966). The Miranda decision was applied to military proceedings 
the following year. United States v. Tempia, 16 U.S.C.M.A. 629, 37 C.M.R. 249 (1967).

5 18 U.S.C.M.A. 327. 40 C.M.R. 39 (1969).
6 478 F.2d 772 (3d Cir. 1973). poyy. juris, postponed. 42 U.S.L.W, 3246 (U.S. Oct. 

23,1973) (No. 73-206).
7 477 F.2d 1237 (D.C. Cir. 1973), prob, juris, noted. 42 U.S.LAV. 3194 (U.S. Oct. 9. 

1973) (No. 72-1713).
8 364 F. Supp. 626 (D.D.C. 1973).
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and 134 of the Uniform Code of Military Justice are analyzed. Conse
quently, the inexperienced advocate may be led to believe that there 
are no special problems in other aspects of the substantive law. Subse
quent additions and supplemental material hopefully will cover other 
problems that arise in military substantive law, particularly far more 
common military offenses such as absence without leave and desertion. 
Further, the Supreme Court’s agreement to review the constitution
ality of articles 133 and 134 in Levy and Avrech may soon dictate a 
rewriting.

Justice and the Military concludes with an examination of the review 
of courts-martial by civilian courts, a matter which has become especial
ly significant in the past five years. This chapter alone would be valuable 
to the civilian practitioner seeking relief for his client in the civil courts. 
Underscoring its importance is the fact that most military defense 
counsel are at this time effectively barred from representing clients who 
would collaterally attack military convictions in civil courts.

As military law continues to expand and develop, this work easily 
can become the bridge of communication between the worlds of the 
military lawyer and the civilian bar. Such communication is necessary 
in the absence of a bar association devoted exclusively to the study of 
military law, and this book could well be the common ground for those 
who would improve military justice in its constitutional, procedural, 
and substantive areas. For the present, Justice and the Military is a 
splendid addition to the literature on military law and, if the promised 
supplements are forthcoming, will be an essential for the military law
yer’s library.

Colonel John Jay Douglass, Ret.*

* Dean, National College of District Attorneys, University of Houston. Goloncl
Douglass was formerly Commandant of the Judge Advocate General’s School, United
States Army.


