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THE FOREIGN SUBPOENA: A PROPOSAL 
FOR IMPROVEMENT
Donal B. Tobin*

• Attorney, Weingarten, Maxham & Schurgin, Boston, Massachusetts; B.S.M.E., 1963, 
Tufts University; J.D., 1969, Georgetown University Law Center.

The author wishes to express his indebtedness to the clerks of the 94 United States 
district courts without whose assistance in answering the questionnaire on proof of 
service requirements this article would not have been possible.

1 Fed. R. Civ. P. 45(d) (1). The rule provides:
(d) Subpoena for taking depositions; place of examination.

(1) Proof of service of a notice to take a deposition as provided in 
Rules 30(b) and 31(a) constitutes a sufficient authorization for the 
issuance by the clerk of the district court for the district in which the 
deposition is to be taken of subpoenas for the persons named or de
scribed therein.

Id.

The absence of a uniform standard for the federal courts for 
determining adequate proof of service of notice to take a depo
sition creates many difficulties for attorneys seeking a foreign 
subpoena of a nonparty ‘witness. Donal Tobin proposes that rule 
45(d)(1) of the Federal Rules of Civil Procedure be amended to 
provide the needed uniform standard. The proposed amendment 
would require the clerk of a district court to issue a deposition 
subpoena upon receipt of a copy of notice together with a cer
tificate of service or upon receipt of certain other proof. In 
addition, Mr. Tobin provides a tabulation of the current require
ments for obtaining a foreign subpoena under the practice of 
most of the United States district court clerks.

How does a Washington attorney obtain the deposition testimony 
of a nonparty witness who lives in St. Louis for use in a civil action 
pending in the United States district court in New York City? This 
simple question should have a simple answer, and, in fact, rule 45 (d) (1) 
of the Federal Rules of Civil Procedure contains part of the answer.* 1

[ 1531 ]
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The rule allows the district court having jurisdiction in St. Louis to 
issue a subpoena if the court receives proof of service of notice to take 
a deposition. Proof of service, however, is not defined, and the diffi
culties caused by the lack of a uniform definition create the need for 
a proposal to define proof of service and to impose a nationwide defi
nition applicable in all federal courts.

Need for a Uniform Rule

The Federal Rules of Civil Procedure and the local rules of many 
district courts provide no guidance for or definition of proof of service. 
The clerks of the federal district courts, in implementing rule 45 (d) (1), 
have established widely varying proof requirements.2 Most courts 
accept a certified copy of the notice of deposition with an attorney’s 
certificate of service upon opposing counsel, although two courts re
quire an affidavit and will not accept the certificate of an attorney. One 
court will accept the certificate only of an attorney subject to the 
discipline of its court or subject to the discipline of the court where 
the action is pending. On the other hand, approximately one-third of 
the courts in the nation will accept an uncertified copy of the notice 
of deposition.

2 See Table infra. The textual material summarizes the salient information derived 
from the Table.

Clerks have established policies, but experienced attorneys will realize that occasionally 
in actual practice requests for subpoenas are handled more informally than the policies 
would admit. Most clerks’ offices are cooperative in emergency situations and, if 
properly alerted, will make special efforts to process subpoenas quickly.

3 See 3 L. Frumer & I. Hall, Bender’s Federal Practice Forms Form No. 3145, at 
275 (1974). These forms may be obtained from any federal court clerk or United States 
Marshal’s office.

4See 28 U.S.C. § 1914(b) (1970) (Judicial Conference Schedule of Additional Fees).

An attorney must observe certain formalities in order to have a 
subpoena issued smoothly. First, he must send with an acceptable 
notice of deposition a covering letter specifically requesting that the 
subpoena be issued. Second, the attorney must submit a completed 
deposition subpoena form3 together with the fee required for filing a 
paper with the court. Where one is seeking to have one court issue a 
subpoena in aid of a proceeding pending in another district, the issuing 
court often assigns the notice of deposition a miscellaneous file number 
and charges for this assignment a fee of 25 cents, as set by the Judicial 
Conference.4 Some courts require no fee, and in others the fee varies 
depending on the number of pages in the notice of deposition and the 
number of individuals included in the notice.
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Additional formalities include the filing of a United States Marshal’s 
Service Form,5 which must contain all proper instructions to the Mar
shal. The attorney also must enclose a certified check or money order 
payable to the witness to cover the required witness fees6 and must 
forward to the Marshal both a fee of two dollars for the service of 
delivery of the subpoena and mileage at the rate of 12 cents per mile.7 
Many Marshal’s officers will serve the subpoena and then bill the service 
charge and mileage, but some require payment in advance.8 9

5 See 1 L. Frumer & I. Hall, supra note 3, Form No. 8.1, at 18.1 (USM-285).
6 See 28 U.S.C. § 1821 (1970). The fees include $20 for each day’s attendance plus 

ten cents per mile each way from the witness’s home to the place of deposition and 
$16 per diem if attendance at the deposition prevents the witness from returning home. 
Id.

7 See 28 U.S.C. § 1921 (1970).
8 For example, the United States District Court for the Northern District of Ohio 

requires that a $10 deposit per witness plus the standard witness fee be forwarded 
to the Marshal, and the Marshal returns the balance after service. The United States 
District Court for the Western District of Oklahoma requires a blank check with the 
notation “not to be filled in in an amount greater than $10.” The Marshal then fills in 
the amount needed for service and returns the last page of the Marshal’s Service Form 
285, showing the amount charged.

9 See 5A J. Moore, Federal Practice 11 45.07 (1974).

If a clerk receives a request to issue a subpoena accompanied by a 
notice of deposition with proper proof of service, a completed sub
poena form, a completed Marshal’s form, a witness fee pursuant to 
section 1821 of title 28 of the United States Code, a Marshal’s fee, and 
a docketing fee, the clerk will file the notice of deposition, sign the 
subpoena and forward it together with the Marshal’s form to the 
Marshal’s office for service. However, certainty of success in serving 
foreign process can be guaranteed only by contacting each court’s 
clerk directly each time a foreign subpoena is required.

Professor Moore suggests that when an action is pending in district 
A and a deposition is to be taken in district B, the party desiring the 
subpoena should make certain that proof of service of the notice to take 
the deposition is on file in the action in district A, should obtain a 
certified copy of the notice with proof of service endorsed thereon 
from the clerk of district court A, and then should present the certi
fied copy to the clerk in district B.Q Professor Moore’s suggestion 
amounts to a requirement of proof of filing rather than of proof of 
service. At a minimum, proof of filing, by requiring a party to obtain 
a certified copy of the notice, adds delay to proper service of a witness.

Professor Moore’s suggestion causes logistical difficulties for the 
litigating attorney with an out-of-town docket, even when fast action 
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is not essential. For instance, when the Washington, D.C. trial counsel 
trying a case in New York City requires deposition testimony of a 
witness in St. Louis, the Washington counsel must follow a compli
cated clerical process before he can serve his witness. After he has 
written the notice of deposition, he must endorse it with his certificate 
of service, serve it on opposing counsel, forward it to local counsel in 
New York to be filed where the action is pending, wait for New York 
counsel to return to him a certified copy of the notice showing the 
certificate of service, and then forward that copy to the court in the 
district where the witness resides. In addition, of course, he must attach 
a subpoena form, United States Marshal’s form, witness fees, filing and 
Marshal’s fees, and a request specifying the action he wishes the court 
to take. This involved procedure requires smooth logistics, and the 
potential for error and delay is evident.

Even if the Washington attorney successfully serves his St. Louis 
witness, he may encounter an additional problem. During the testimony 
of the first St. Louis witness, the attorney may learn of an additional 
witness in St. Louis whose testimony he needs to compel. The Wash
ington attorney can serve his opponent at the deposition of the first 
witness but obviously cannot conveniently remain in St. Louis to 
await the filing and certification in New York City and the service of 
the second St. Louis witness.

Professor Moore’s recommendation raises further difficulties for the 
attorney who may have to serve process on a witness wishing to avoid 
service. If the attorney could use the best strategy for serving such a 
witness, he would serve notice on opposing counsel by mail just before 
obtaining the subpoena and then would immediately serve the sub
poena on the witness by hand. If this procedure were followed, the 
witness would be unable to obtain forewarning that process was about 
to be served and therefore could not avoid service. Professor Moore’s 
suggestion precludes the use of this procedure because notice will be 
served on opposing counsel long before the certified copy of notice is 
prepared and forwarded to the district where the witness resides. Thus, 
an attorney can use the strategy described only if the witness is within 
the jurisdiction of the court where the action is pending. This and 
other examples illustrate the uncertainties and complexities resulting 
from the current status of rules governing service of foreign subpoena. 
The adoption of a uniform and simplified rule for service and definition 
of proof of service would resolve many of the difficulties and would 
greatly facilitate the interstate practice of law.
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Available Modes of Reform

Once the determination that reform is necessary has been made, 
decision on the method to be used to accomplish that reform must 
follow. Two vehicles for promulgating the needed uniform rule are 
available. One is the amendment of the Federal Rules of Civil Pro
cedure. The other is the uniform adoption of a rule by the 94 United 
States district courts under the authority of rule 83 of the Federal 
Rules.™

AMENDMENT OF FEDERAL RULES

Congress first considered granting to the Supreme Court the author
ity to prescribe rules of procedure in its enactment of the Judiciary Act 
of 1789.10 11 The Process Act of 178912 provided that procedure in suits 
at law should conform to state law, but that the procedure in equity 
actions should accord with the civil law.13 This law-equity bifurcation 
was reaffirmed in the Permanent Process Act of 1792,14 even though 
the Act gave the Supreme Court power to regulate procedure in law, 
equity, and admiralty suits.15 The Court first exercised its authority 
to promulgate rules for lower federal courts in 1822 with the publi
cation of 33 equity rules,16 which were replaced in 1842 by 92 equity 
rules.17 However, the Supreme Court did not exercise its rulemaking 
authority on the law side of the federal courts and Congress revoked 
this unused power in the Practice Conformity Act of 1872.18 * This leg
islation required federal courts to conform in actions at law “as near as

10 Fed. R. Civ. P. 83. The rule provides:
Each district court by action of a majority of the judges thereof may from 
time to time make and amend rules governing its practice not inconsistent 
with these rules. ... In all cases not provided for by rule, the district 
courts may regulate their practice in any manner not inconsistent with 
these rules.

Id.
11 Ch. 20, 1 Stat. 73. Several treatises have traced the history and development of

procedural rules in the federal courts. See, e.g., H.M. Hart & H. Wechsler, The Fed
eral System 577-601 (1953); 2 J. Moore, supra note 9, 2.03-.04, 2.10; 4 C. Wright &
A. Miller, Federal Practice and Procedure 1001-08 (1969).

12 Ch. 21, 1 Stat. 93.
13 Id. § 2.
14 Act of May 8, 1792, ch. 36, 1 Stat. 275.
15 Id. § 2.
16 20 U.S. (7 Wheat.) xvii (1822).
17 1 How. xli (P. & J.W. Johnston Law Book Publishers, Philadelphia, 1843).
18 Ch. 255, 17 Stat. 196; see H.M. Hart & H. Wechsler, supra note 11, at 584.
w Practice Conformity Act of 1872, ch. 255, § 5, 17 Stat. 197.

with the practice followed in the state where the federal court
was
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Congress did not revoke the Court’s authority to promulgate rules 
governing equity proceedings, and in 1912 the Court instituted a major 
reform in equity procedure through its promulgation of Rules of 
Practice for the Courts of Equity of the United States.20 Procedure 
at law still varied from state to state, however. The general dissatis
faction of the bar with the nonuniformity of federal procedure in 
actions at law led to a long campaign for improvement which in 1934 
culminated in the enactment of the Rules Enabling Act.21 The Act 
restored to the Supreme Court the authority to establish rules for the 
law side of federal courts, and eventually resulted in the Federal Rules 
of Civil Procedure of 1938 and in the merger of law and equity.22

20 226 U.S. 649 (1912).
21 Act of June 19, 1934, ch. 671, 48 Stat. 1064, codified at 28 U.S.C. § 2072 (1970); 

see H.M. Hart & H. Wechsler, supra note 11, at 586-89.
22 See 4 C. Wright & A. Miller, supra note 11, § 1004.
23 312 U.S. 1 (1940).
24 Id. at 14. In Sibbach the Supreme Court upheld the validity of rules 35 and 37, 

which allow courts to order physical or mental examinations of parties to a case and to 
impose sanctions for failure to comply with such a discovery order. Id. at 16; see Fed. 
R. Civ. P. 35, 37. Justice Roberts, speaking for the Court, held that the rules in ques
tion did not invade the right of states to legislate in substantive areas, whether sub
stantive is interpreted to describe substantial and important rights or areas of legal 
rights and remedies. See 312 U.S. at 10-11.

2^380 U.S.460 (1965).
26 Id. at 464, 470-74.
27 See 312 U.S. at 9-10; 4 C. Wright & A. Miller, supra note 11, § 1001.

In Sib bach v. Wilson & Co.,23 decided in 1940, the Supreme Court 
delineated guidelines for the measurement of the Court’s authority 
under the Rules Enabling Act: “[t]he test must be whether a rule 
really regulates procedure,—the judicial process for enforcing rights 
and duties recognized by substantive law and for justly administering 
remedy and redress for disregard or infraction of them.” 24 * 26 Twenty- 
five years later, in Hanna v. Plumer,2^ the Court emphasized that when 
determining questions concerning the scope of the Rules Enabling Act 
or the constitutionality of specific rules, courts should apply the dis
tinctions enunciated in Sibbach.™ Under the test of Sibbach an im
provement in rule 45(d)(1) is clearly within the boundaries of the 
Court’s rulemaking power, so long as the rule regulates procedure and 
does not attempt to modify state substantive law.27 Where the federal 
rule does regulate procedure, a conflict between the federal rule and 
a state rule is irrelevant, for the Supreme Court’s decision in Hanna, 
which held that the Federal Rules of Civil Procedure apply in federal 
courts even where there are applicable state rules, disposes of any issue 
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of conflict between local rules defining proof of service and a federal 
rule defining the same procedure.28 Hanna directs that the federal 
courts follow the applicable federal rules in order to promote uni
formity of procedure within the federal court system.29 No uniformity 
in proof of service has resulted, however, because the requirements 
for proof of service for the issuance of a foreign subpoena have been 
separately established by each federal district court’s clerk or by local 
rules.30

28 380 U.S. at 473-74.
29 See id. at 472-74.
30 See Table infra.
31 Fed. R. Civ. P. 83; see note 10 supra.
32 See Report on Local District Court Rules, in 4 Fed. Rules Serv. 969 (1941) 

(Abridged from Report to the Judicial Conference of the Committee on Local District 
Court Rules, 1940).

33 Id.
34 Id. at 969-70.
35 See id. at 971.

LOCAL COURT ADOPTION

Uniform adoption by the 94 United States district courts under 
authority of rule 83 of the Federal Rules of Civil Procedure^1 could 
provide an alternative method of promulgating a proposed amendment 
to the rules. In 1938 the Judicial Conference appointed a Committee 
on Local District Court Rules to examine the various local district 
court rules and to make recommendations to secure the greatest prac
ticable degree of uniformity throughout the country.32 The Commit
tee’s report to the Judicial Conference concluded that since the Federal 
Rules covered most aspects of practice in civil actions susceptible of 
nationwide regulation, the Committee could make little contribution 
to nationwide uniformity other than to suggest that local rules be kept 
to a minimum.33 The Committee felt that if experience under the Fed
eral Rules indicated that further nationwide uniformity was feasible and 
desirable, that end could be accomplished better through amendments 
to those rules.34

In spite of its preference for federal rules, the Committee did attach 
to its report a proposed draft of local rules that local courts could use 
as a guide to achieve uniformity or could ignore if not needed.35 Pro
posed local rule 3(b) of the draft rules contained two alternative 
provisions for proof of service. The official version sanctioned proof 
“by written acknowledgement of service, by certificate of a member 
of the bar of this court, by affidavit of the person who served the 
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papers, or by any other proof satisfactory to the court.” 36 An alterna
tive to this provision, prepared by Judge Charles E. Clark, allowed 
a more lenient definition of acceptable proof. Clark’s section provided 
that proof “may be by written acknowledgement of service, by affi
davit of the person making service, by representation of counsel as 
hereinafter defined, or by any other proof satisfactory to the court.” 37

36 Proposed Uniform Local Court Rules 3(b), in 4 Fed. Rules Serv. 1022 (1941).
37 Id. alternative rule 3(b), in 4 Fed. Rules Serv. 1022 (1941). Representation of 

counsel was defined as follows:
When a member of the bar of this court applies to the clerk for the 
entry of a default or of a default judgment or for the certification of the 
record on appeal, or applies to the court for an order or judgment, such 
application is a representation that due service has been made of all plead
ings or papers required by the Federal Rules of Civil Procedure to be made 
as a condition to the relief sought and for which no acknowledgement or 
affidavit of service is on file. No other proof of service is required unless 
an adverse party raises a question of due notice.

Id. Judge Clark’s proposal for proof of service leaves the problem of due notice to 
the adversary process without involving the courts in unnecessary formalities.

38 In 1960 the Chief Justice of the Supreme Court, realizing a need for continuous 
reappraisal of the Federal Rules of Civil Procedure, created the Committee on Rules 
of Practice and Procedure of the Judicial Conference of the United States, consisting 
of a Standing Committee on Rules of Practice and Procedure and five advisory com
mittees. See 28 U.S.C. § 331 (1970) (authorizing statute); S. Rep. No. 1744, 85th 
Cong., 2d Sess. (1958).

A Proposed Amendment

Uniformity of procedure is the goal of the Federal Rules, and national 
uniformity in the method of obtaining foreign subpoenas is warranted 
in view of the difficulties created by the wide variety of procedures 
currently used in practice. Since the Rules Enabling Act clearly com
prehends the purely procedural rule contained in the proposed revision 
of rule 45(d)(1), the procedures of the Advisory Committee on the 
Civil Rules seem the most appropriate method of amendment.38 The 
amendment which follows is proposed as an addition to the current 
rule 45(d)(1) and will be numbered rule 45(d)(1)(b), while the cur
rent rule will become rule 45 (d) (1) (a).

For the purposes of this rule, acceptable proof of service of a 
notice to take a deposition shall constitute providing the clerk of 
the district court for the district in which the deposition is to be 
taken with an uncertified copy of the notice to take a deposition 
(i) bearing the certificate of an attorney representing the partv 
seeking to take the deposition that he is a member in good standing 
of the bar of a State of the United States, that the notice has been 
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served on the opposing party or parties, and that the action is 
pending and ripe for discovery; or (ii) bearing written acknowl
edgement of service; or (iii) bearing any other proof of service 
acceptable to the clerk of the district court for the district in 
which the deposition is to be taken.

The amendment is designed to simplify procedures for proof of serv
ice. The requirement of a certified copy of notice should be dispensed 
with; a certificate of service of any attorney should be sufficient to 
allow the district court where the witness resides to issue a subpoena 
compelling the witness’s attendance at a deposition in aid of a proceeding 
in another district. The attorney representing the witness or the attor
ney upon whom the notice of deposition has been served should bear 
the responsibility for determining whether or not there has been accept
able service of the notice of deposition.

Objections to dispensing with the requirement of a certified copy 
of the notice of deposition might be raised. That a witness could be 
harassed by subpoenas to testify in nonexistent actions forms the basis of 
one objection. The addition of a requirement that the attorney who 
signs the certificate of service also certify that the action has been filed 
in the district where it is alleged to be pending and that the notice is 
not premature would render an attorney liable for unprofessional con
duct for trying to issue a subpoena when no case is pending. Thus, 
harassment would be effectively deterred.

Those who object to the proposal might also argue that the Wash
ington attorney may not be subject to the discipline of the St. Louis 
court with respect to the signing of the certificate of service and that 
permitting uncontrolled activities by attorneys is unwise. No one has 
suggested that the Washington attorney serving the notice of deposi
tion could not appear in St. Louis to conduct the examination of the 
witness in St. Louis, even though unaccompanied by local Missouri 
counsel. If the Washington lawyer can conduct the deposition, surely 
his certificate of service on the notice should be acceptable. Any im
proper conduct that is brought to the attention of the Missouri court 
can easily be referred either to the New York City court where the 
case is pending or to the Washington attorney’s own bar for discipli
nary action. The Missouri court is not powerless to control the Wash
ington attorney, and to allay any such objection, the attorney may 
submit himself to discipline by the court issuing the subpoena for any 
impropriety arising out of the subpoena.
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Conclusion

The proposal contained herein would provide the badly needed 
uniform definition of proof of service of notice to take a deposition, a 
prerequisite to issuance of a foreign subpoena. All courts should uni
formly accept an uncertified copy of a notice of deposition bearing a 
certificate of service of any attorney. The various clerks of district 
courts should be allowed to rely on the certified statements of mem
bers of identified bars when those statements are made with the knowl
edge that the traditional sanctions for unprofessional conduct apply. 
Objections to improper service of a notice of deposition should be left 
to the adversary process and not made an administrative burden on the 
courts.



TABLE
Issuance of a Deposition Subpoena by Court B to a Witness Living in Court B’s Jurisdiction 

in Aid of a Civil Action Pending in Court A

sO

COURT
Acceptable to Clerk*

Clerk’s Fee

Forward to
Marshal Service by Marshal

1 2 3

11

5 6 7 8 Yes No Yes No Fee How Long

Middle Alabama X 25»! X X $2.00 & mileage

Northern Alabama X X X Varies Varies

Southern Alabama X None X X $2.00 1-3 days

Alaska X X None X X $2.00 4 mileage 2-3 days

Arizona X Statute X X Standard

Eastern Arkansas X X X X X X X
X Contact Marshal for 

information

Western Arkansas X X X X None X X Mileage ?tt

Central California X X X X X X X 25»! X X Varies

Eastern California X $1.00 X X

Northern California X X 25»! X X $2.00 & mileage 7 days

Southern California X X X X X X X Unknown X Unk nown Unknown Unknown

Canal Zone X X X None X X 50^/Subpoena & mileage 48 hours

Colorado X X X X X

1

X
 1 1

X None X X T?T TT?

F
o
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bpo
en

a 
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T A B L E— Continued
bj

Issuance of a Deposition Subpoena by Court B to a Witness Living in Court B’s Jurisdiction 
in Aid of a Civil Action Pending in Court A—Continued

COURT
Acceptable to Clerk*

Clerk’s Fee

Forward to 
Marshal Service by Marshal

1 2 3 4 5 6 7 8 Yes No Yes No Fee How Long

Connecticut X X 254/page X X Standard ???

Delaware X
None to 
Court X X Standard At once

District of Columbia X X 754+ X X $2.00 4 witness fee Varies

Middle Florida X 254 X X $2.00 & 124 mile 4-7 days

Northern Florida X 254 X X $2.00 & 124/mile

Southern Florida X 254 X X $2.00 & 124/mile 7 days

Middle Georgia X X X None X X $2.00 & 124/mile 5 days

Northern Georgia X 254 X $2.00 & 124/mile Depends

Southern Georgia X 254 X X As soon as possible

Guam X None X X $2.00 4 124/mile Within 10 days

Hawaii X None X X $20.00 4 104/mile 1 day

Idaho X X X X X X X X 254 X X $2.00 4 124/mile 3-4 days

Eastern Illinois X X X X $3.00 4 mileage ???

T
h
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eo
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w
n L

a
w Jo

u
rn

a
l 
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Northern Illinois X X X X X X X

Southern Illinois X

Northern Indiana X X X X X X X

Southern Indiana X X X X X X X

Northern Iowa X

Southern Iowa X X X X X X X

Kansas In accor dance wi th F. R. Ci v. P.

Eastern Kentucky X

Western Kentucky X

Eastern Louisiana XI X< X2 X3 in ord er of p reference

Middle Louisiana X

Western Louisiana X X X X X X X

Maine X X X

Maryland X

Massachusetts 1

Eastern Michigan X

Western Michigan No data suppli ed

Minnesota X



X 25^ X X $2.00 & mileage 2-3 days

None X X $2.00 & mileage 2-3 days

None X X $3.00 & mileage As soon as possible

None X X Immediate

None X X $2.00 & 12^/mile 7 days

None X X Mileage

None X ??? ???

X X $2.00 & lty/mile 1 day

None X X Mileage TTT

None X X $2.00 <t mileage ??T

None X Contact Marshal for 
information

25fJ X X $2.00 & 12^/mile As soon as possible

X
To be determined by

Marshal after service ???

X

None X X $3.00 & 12^/mile Forthwith

25^ X X $3.00 4 12^/mile ???
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T A B L E—Continued

Issuance of a Deposition Subpoena by Court B to a Witness Living in Court B’s Jurisdiction 
in Aid of a Civil Action Pending in Court A—Continued

COURT
Acceptable to Clerk*

Clerk’s Fee

Forward to 
Marshal Service by Marshal

1 2 3 4 5 6 7 8 Yes No Yes No Fee How Long

Northern Mississippi X X X $2.00 & 12^/mile As soon as possible

Southern Mississippi X None X X 12.00 & 1 limile 1-5 dayB

Eastern Missouri X 25^ X X $2.00 & mileage Varies

Western Missouri X None X X $3.00 à mileage Ttt

Montana X X X X X X X 50^ X X Varies Varies

Nebraska X None X X $2.00 & 12^/mile 1-2 days

Nevada X None X X $2.00 & 12^/müe 1 day

New Hampshire X X None X X $2.00

New Jersey X X X X X

11 
X

1

X None X X 10^/mile

New Mexico X

Eastern New York X 25^ X X

Northern New York No data supplì ed

Southern New York X X

11

25^ X X 10^/mile

Western New York X 25£ X X $2.00 <fc 12^/mile TTT
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Eastern North Carolina X

Middle North Carolina X

Western North Carolina X

North Dakota X X X X X X X

Northern Ohio X

Southern Ohio X

Eastern Oklahoma X

Northern Oklahoma X

Western Oklahoma X

Oregon

Eastern Pennsylvania X X

Middle Pennsylvania X X X X X X X

Western Pennsylvania X X

Puerto Rico X X X X

Rhode Island X

South Carolina X

South Dakota X



X 25^ X X $2.00 4 mileage Varies

25^ X

None X X $2.00 & lty/mile 1 day

None X X $2.00 <fc 12^/mile ???

None X X $10.00 1 day

X 25^ X X $2.00 & 12^/mile ???

None X X $2.00 & mileage ???

None X X Decided by Marshal

X X X $2.00 & 12^/mile Varies

X 26f! X X Varies Promptly

X 25^ X X Will be billed 10-21 days

X X $2.00 & mileage 1- 2 days

X None X X Will be billed As soon as possible

25^ X X $3.00 & mileage ???

X X Contact Marshal for 
information

25<S X X Will be billed

25ji X
$2.00 & 12^/mile 
Paid in advance Varies
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T A B L E—Continued

Issuance of a Deposition Subpoena by Court B to a Witness Living in Court B’s Jurisdiction 
in Aid of a Civil Action Pending in Court A—-Continued

COURT
Acceptable to Clerk*

Clerk’s Fee

Forward to
Marshal Service by Marshal

1 2 3 4 5 6 7 8 Yes No Yes No Fee How Long

Eastern Tennessee X X None X X 28 USC 1921 1-2 days

Middle Tennessee X X X S3.00 & mileage Promptly

Western Tennessee X X X X 12.00 & 120/mile Few days

Eastern Texas X X
Contact Marshal, P.O. Box 

111, Beaumont, Texas

Northern Texas No data supplì ed

Southern Texas X X X X $2.00 & mileage Reasonable

Western Texas X 25^ X X $2.00 & 12^/mile 5 days

Utah X None X X $2.00 & 12^/mile 2 days

Vermont X X X

Virgin Islands X None X X
$5.00 & $2.00 per 

endeavor made 2-3 days

Eastern Virginia X X 25j! X X $2.00 & mileage 1-2 days

Western Virginia X X X $2.00 & mileage 1 day

Eastern Washington X X X X X X X 25<i X $2.00 & mileage Varies
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Western Washington X X X X X X X
X Contact Marshal for 

information

Northern West Virginia No data supplì ed

Southern West Virginia X None X X
Contact Marshal for 

information

Eastern Wisconsin X X X X X X X None X X $2.00 & mileage As soon as possible

Western Wisconsin X X X X X X X 25^ X
Contact Marshal for 

information

Wyoming X X X X X X X X None X X $3.00 & mileage Varies

•Acceptable
■Certified copy of the notice of deposition containing an attorney’s certificate of service or any competent person's affidavit of service.
Uncertified copy of the notice of deposition containing certificate of service of any attorney subject to the discipline of the Court where the proceeding is pending.
Uncertified copy of the notice of deposition containing an affidavit of service of any competent person before a notary in the jurisdiction where the proceeding is pending.
■Uncertified copy of the notice of deposition containing a certificate of service of an attorney subject to the discipline of your court.
Uncertified copy of the notice of deposition containing an affidavit of service of any competent person before a notary in your jurisdiction.
^Uncertified copy of the notice of deposition containing a certificate of service of any attorney.
'Uncertified copy of the notice of deposition containing an affidavit of service of any competent person before any notary.
fOther.
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PRESIDENTIAL IMPOUNDMENT PART I: 
HISTORICAL GENESIS AND CONSTITUTIONAL 
FRAMEWORK
Ralph S. Abascal* and John R. Kramer**

• Director of Litigation, San Francisco Neighborhood Legal Assistance Foundation; 
B.S., 1961, San Jose State University; 1962, University of California at Berkeley;
J.D., 1968, University of California, Hastings College of Law.

** Associate Professor of Law, Georgetown University' Law Center; B.A., 1958, Har
vard College; LL.B., 1962, Harvard University.

The authors wish to express their appreciation to Susan Sauntry, a student at the 
Georgetown University Law Center, for her assistance in the preparation of this article.

19 W’kly Compilation of Pres. Doc. 109-110 (1973) (press conference of Jan. 31, 
1973).

2 Pursuant to the reporting requirements of the Federal Impoundment and Informa
tion Act, the Office of Management and Budget (OMB) has transmitted six reports 
to Congress detailing the status of budgetary reserves. See 31 U.S.C. § 581c-l (1970); 
38 Fed. Reg. 3474-96 (1973) (as of Jan. 29, 1973, reserves totalled $8,723 billion); 38 
Fed. Reg. 12137-42 (1973) (as of Apr. 14, 1973, reserves totalled $8,456 billion); 38 Fed. 
Reg. 19582-602 (1973) (as of June 30, 1973, reserves totalled $7,732 billion); 38 Fed. 
Reg. 29390-98 (1973) (as of Sept. 30, 1973, reserves totalled $7,446 billion); 39 Fed. 
Reg. 7708-49 (1974) (as of Feb. 4, 1974, reserves totalled $11,813 billion) ; 39 Fed. Reg. 
17371-421 (1974) (as of Apr. 20, 1974, reserves totalled $10,384 billion).

The budgetary reserves set forth in these OMB reports focus exclusively upon the 
Executive’s withholding of appropriations and of contract authority for temporary or 
prolonged periods. Appropriations derive from statutes specifically permitting federal

Presidential impoundment provides a focus for the contest be
tween the Executive and Congress over control of the federal 
budget. In the first part of a two-part article, the authors analyze 
the history of the federal budgetary system and demonstrate that 
the Executive cannot derive impoundment authority from any of 
the statutes establishing budget procedures or appropriation au
thorization. Impoundment results in a shift of budget power from 
Congress to the President; throughout history Congress has re
fused to authorize this diminution of its power. In a subsequent 
issue, Part II will analyze the judicial and legislative response to 
impoundment.

During the closing months of 1972 and the early months of 1973, 
the President of the United States, exercising what he termed his ab
solutely clear” “constitutional right,” 1 refused to spend billions of dollars 
in funds appropriated or otherwise provided for obligation, allotment, 
or allocation by Congress.2 Disturbed at what many members viewed

[ 1549 ]
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as an infringement upon its power to make the laws,3 Congress sought 
to recapture its threatened budgetary authority.4 Almost overnight, 
“impoundment” of funds, a practice that had occurred and recurred 
throughout 170 years of conflict between the Executive and Congress

agencies to incur obligations, which the Treasury will pay, within the limits set by the 
legislation authorizing particular programs. See OMB, The Budget of the United 
States Government: Fiscal Year 1975, at 275, 278 (1974). Contract authority, another 
form of budgeting authority, permits government agencies to incur obligations by en
tering into long term contracts that will require later appropriations to liquidate the 
obligations that fall due. Such authority7 does not authorize actual expenditure of 
monies. See id. at 278-79.

OMB specifically excludes from its calculation of budgetary reserves, and thus from 
its definition of the term “impoundment,” funds provided by Congress that are “either 
outside the apportionment process or require Executive determination before they 
become subject to apportionment.” 39 Fed. Reg. 17372 (1974). Thus, the April 20, 
1974, total of $10,384 billion in impounded funds does not include $6 billion in un
allotted funds appropriated for water pollution control in fiscal years 1973 and 1974 
pursuant to the Federal Water Pollution Control Act Amendments of 1972. 86 Stat. 
816 (codified in scattered sections of 12, 15, 31, 33 U.S.C.).

3 Congress derives authority over the expenditure of funds from various provisions 
of the Constitution. See, e.g., U.S. Const, art. I, § 1 (“all legislative powers herein 
granted shall be vested in a Congress of the United States . . .”); id. art. I, § 7, cl. 2 
(“Every Bill which shall have passed” becomes a law subject to the President’s veto); 

id. art. I, § 7, cl. 3 (all orders, resolutions, and votes requiring concurrence of Senate 
and House take effect subject to the President’s veto); id. art. I, § 8, cl. 1 (“Power to 
lay and collect Taxes, Duties, Imports, and Excises, to pay the Debts and provide for 
the Common Defense and general welfare of the United States . . .”); id. art. I, § 9, cl. 
7 (“No Money shall be drawn from the Treasury, but in Consequence of Appropria
tions made by Law . . .”); id. art. II, § 3, (the President “shall take Care that the laws 
be faithfully executed . . .”).

4 In addition to establishing the reporting requirements of the Federal Impoundment 
and Information Act, Congress sought to apply specific limitations to the President’s 
impoundment of funds for the Departments of Labor and Health, Education and Wel
fare to mandate expenditures in a variety7 of programs by employing the term “shall” 
wherever possible, to tie certain expenditures to the release of impounded funds, and 
to include in at least one statute a “sense of Congress” provision stating, “under exist
ing law no part of any sums authorized to be appropriated for expenditure which 
has been apportioned pursuant to the provisions of this title shall be impounded or 
withheld for obligation. . . .” Federal-Aid Highway Act of 1970, 23 U.S.C. § 101(c) 
(1970); see Act of Dec. 18, 1973, Pub. L. No. 93-192, 87 Stat. 746 (impoundment “not 
to exceed $400 million . . . may be withheld from obligation and expenditure,” but no 
individual appropriation provision, activity, program, or project could be cut by more 
than five percent) ; H.R. 3298, 93d Cong., 1st Sess. (1973) (Secretary of Agriculture “shall” 
carry out programs of planning and development grants in water and waste disposal); 
S. 1440, 93d Cong., 1st Sess. (1973) (Secretary of Housing and Urban Development 
“shall” expend funds for housing); 119 Cong. Rec. S. 12625-27 (daily cd. June 30, 1973) 
(Senate amendment prohibiting use of any funds by the Secretary of Housing and 
Urban Development unless he made funds available for obligation under contract 
authority7 for four terminated housing programs).
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over control of the nation’s budget,5 became a prominent term in the 
American political vocabulary.6 Impoundment of funds was the subject 
of a multitude of academic commentaries,7 law suits,8 and legislative

5 In the first historical incident of note, President Jefferson deferred for one year 
the expenditure of $500,000 appropriated by Congress for the construction of gunboats 
for use on the Mississippi River because the Louisiana Purchase gave both banks of the 
river to the United States and thus rendered “an immediate execution of that law 
unnecessary.” See 1 A Compilation of the Messages and Papers of the Presidents 
360, 372 (J. Richardson ed. 1897); Cooper, Analysis of Alleged 1803 Precedent for 
Impoundment Practice in Nixon Administration, in Joint Hearings on S. 313 Before 
the Ad Hoc Subcomm, on Impoundment of Funds of the Senate Comm, on Govern
ment Operations and the Subcomm, on Separation of Powers of the Senate Comm, on 
the Judiciary, 93d Cong., 1st Sess. 676-77 (1973) [hereinafter cited as Ervin Hearings 
//].

6 Most commentators—legal or political—grapple with a definition of the term “im
poundment,” but any attempt to define it in the abstract is futile. Louis Fisher con
cludes that “[d]espite the volume of commentary ... no one can say precisely what 
‘impoundment’ is.” Fisher, Impoundment of Funds: Uses and Abuses, 23 Buff. L. 
Rev. 141, 144 (1973). For some efforts that prove the validity of Fisher’s assessment 
see Campaign Clean Water v. Train and Note, Presidential Impoundment: Constitu
tional Theories and Political Realities. 489 F.2d 492, 496 n.9 (D.C. Cir. 1974); 61 Geo. 
L.J. 1295, 1295-97 (1973).

The definitional quest is futile because it depends upon legal conclusions about the 
permissibility of the act which, in turn, depend upon assessment of the circumstances 
surrounding each executive action (or inaction) to be analyzed. Thus, all that can 
be achieved by way of definition is a tautology: “impoundment” is an unauthorized 
executive refusal to spend appropriated funds or, in the words of section 1011 of the 
Congressional Budget and Impoundment Control Act of 1974, “withholding or delaying 
the obligation or expenditure of budget authority (whether by establishing reserves 
or otherwise) provided for projects or activities” or “any other type of Executive 
action or inaction which effectively precludes the obligations or expenditure of budget 
authority, including authority to obligate by contract in advance of appropriations as 
specifically authorized by law.” Act of July 12, 1974, Pub. L. No. 93-344, § 1011, 88 
Stat. 297.

7 See, e.g., Baade, Mandatory Appropriations of Public Funds: A Comparative Study,
60 Va. L. Rev. 393, 611 (1974); Fisher, supra note 6; Fisher, Presidential Spending 
Discretion and Congressional Controls, 37 Law & Contemp. Prob. 135 (Winter 1972); 
Levinson & Mills, Impoundment: A Search For Legal Principles, 26 U. Fla. L. Rev. 
191 (1974); Pine, The Impoundment Dilemma: Crisis in Constitutional Government, 3 
Yale Rev. of Law & Soc. Action 99 (1973); Stanton, History and Practice of Execu
tive Impoundment of Appropriated Funds, 53 Neb. L. Rev. 1 (1974); Stanton, The 
Presidency and The Purse: Impoundment 1803-1913, 45 U. Colo. L. Rev. 25 (1973); 
Note, The Impoundment Question—Ail Overview, 40 Brook. L. Rev. 342 (1973); Note, 
The Limits of Executive Power: Impoundment of Funds, 23 Cath. U. L. Rev. 359 
(1973); Note, Presidential Impoundment: Constitutional Theories and Political Realities,
61 Geo. L. J. 1295 (1973); Note, Impoundment of Funds, 86 Harv. L. Rev. 1505 (1973); 
Note, Separation of Powers—Impoundment of Funds, 6 Ind. L. Rev. 523 (1973); 
Note, The Likely Law of Executive Impoundment, 59 Iowa L. Rev. 50 (1973); Note, 
President and Congress: Impoundment of Domestic Funds, 3 N.Y.U. Rev. of Law & 
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hearings,* 8 9 and the contending forces appeared headed inevitably for a 
confrontation before the Supreme Court.10

Soc. Change 93 (1973); Note, Impoundment of Funds Appropriated by Congress, 34 
Ohio St. L.J. 416 (1973); Note, Jurisdictional and Constitutional Questions Concerning 
Judicial Relief From Impoundments: Eighth Circuit Holds Substantive Content of Ap
propriation Lazes is the Dispositive Factor, 27 Rutgers L. Rev. 201 (1973); Note, Execu
tive Impoundment of Congressionally Appropriated Funds, 20 Wayne L. Rev. 187 
(1973); Note, Protecting the Fisc: Executive Impoundment and Congressional Power, 
82 Yale L.J. 1636 (1973); Comment, Presidential Impounding of Funds: The Judicial 
Response, 40 U. Chi. L. Rev. 328 (1973).

8 The largest single group of cases involved funds appropriated for Department of 
Health, Education and Welfare programs. See 120 Cong. Rec. S 4443 (daily ed. Mar. 
26, 1974) (citing at least 23 cases). The pleadings in nine of the initial impoundment 
cases are reprinted in the Ervin Hearings transcripts. See Ervin Hearings II, supra note 
5, at 908-1010.

9 See, e.g., Hearings on Executive Impoundment of Appropriated Funds Before the 
Subcomm, on Separation of Powers of the Senate Comm, on the Judiciary, 92d Cong., 
1st Sess. (1971) [hereinafter cited as Ervin Hearings /]; Ervin Hearings II, supra note 
5 ; Hearings on Impoundment Reporting and Review Before the House Comm, on Rules, 
93d Cong., 1st Sess. (1973); Hearings on H.R. 2107 Before the House Comm, on Agri
culture, 93d Cong., 1st Sess. (1973) (Rural Environmental Assistance Program); Hear
ings on Impoundment of Funds for Farm and Rural Programs Before the Senate Comm, 
on Agriculture and Forestry, 93d Cong., 1st Sess. (1973); Hearings on H.R. 3219, H.R. 
3298 Before the House Comm, on Agriculture, 93d Cong., 1st Sess. (1973) (sewer and 
water grants); Hearings on H.R. 2276, H.R. 5683, S. 394 Before the House Comm, on 
Agriculture, 93d Cong., 1st Sess. (1973).

10 The Supreme Court on October 9, 1973 refused to grant the State of Georgia 
leave to file a bill of complaint invoking the Court’s original jurisdiction over three 
causes of action by the state against the President and others for impounding funds ap
propriated under the Federal-Aid Highway Act, title III-A of the National Defense 
Education Act of 1958, and the Federal Water Pollution Control Act. See State of 
Georgia v. Nixon, 414 U.S. 810 (1973); Federal-Aid Highway Act of 1970, 23 U.S.C. 
§§ 101-44 (1970); Federal Water Pollution Control Act, 33 U.S.C. 1151-75 (1970).

11 Impeachment Inquiry Staff, House Comm, on the Judiciary, Memorandum—The 
Impeachment Inquiry—Report on Impoundment of Funds 90, June 12, 1974. The staff’s 
memorandum contains a full review of the interaction between the Legislature and the 
Executive over impoundment in 1973 and 1974.

Then, like the comet Kohoutek, the issue of impoundment disap
peared from sight as quickly as it had arisen, displaced in the public 
eye by the more seductive issues of Watergate, executive privilege, and 
impeachment. When, in mid-June 1974, the House Judiciary Com
mittee considered impoundment as possible grounds for impeachment, 
the staff of the Committee cautioned against transforming into a charge 
of “high crime and misdemeanor” the attempt by one branch of gov
ernment to exercise its power to the fullest extent and to “temporarily 
abrade the powers or prerogatives of another branch.” 11 By that time, 
Congress had acted to reassert its budgetary control by enacting im
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poundment control provisions in title 10 of the Congressional Budget 
and Impoundment Control Act of 1974.12 In addition, the courts al
most universally had resolved impoundment cases against the Execu
tive,13 which had obeyed final court decrees directing the release of 
funds. Impoundment was almost a dead issue.

12 See Act of July 12, 1974, Pub. L. No. 93-344, 88 Stat. 297.
13 Only four cases have upheld any of the Executive’s arguments. See Brown v. 

Ruckelshaus, 364 F. Supp. 258 (C.D. Cal. 1973) (failure to allot Federal Water Pollu
tion Control Act funds); Local 2816, Am. Fed’n of Gov’t Employees v. Phillips, 360 
F. Supp. 1092 (N.D. Ill. 1973) (phasing out of activities of Office of Economic Op
portunity); Housing Authority v. HUD, 340 F. Supp. 654 (N.D. Cal. 1972) (failure to 
release urban renewal funds); San Francisco Redevelopment Agency v. Nixon, 329 
F. Supp. 672 (W.D. Cal. 1971) (failure to allot housing funds).

14 39 Fed. Reg. 17371-421 (1974).
15 Only five substantial cases have been filed in 1974. See State of Arkansas ex re'.. 

Tucker v. Train, Civil No. 74-Z-15O (E.D. Ark., filed May 22, 1974) (refusal to allot 
three billion dollars in fiscal year 1975 water pollution control funds); Congressional 
Rural Caucus v. Ash, Civil No. 74-745 (D.D.C., filed May 16, 1974) (impoundment of 
$4/2 billion appropriated under a collection of nine agricultural, housing, and highway 
programs); Illinois v. Butz, Civil No. 74c-908 (N.D. Ill., filed Apr. 11, 1974) (failure to 
spend $120 million for waste disposal and water systems; funds released by Secretary 
on May 6, 1974); Washington v. Brinegar, Civil No. 74-655 (D.D.C., filed Apr. 1, 1974) 
(withholding of highway fund apportionments); Texas v. Train, Civil No. A-74 CA004 
(W.D. Tex., filed Jan. 14, 1974 (failure to allot water pollution control monies).

^See Train v. City of New York, 494 F.2d 1033 (D.C. Cir. 1973), cert, granted, 42 
U.SJL.W. 3606 (U.S. Apr. 29, 1974) (No. 73-1377); Train v. Campaign Clean Water, 
Inc., 489 F.2d 492 ( 4th Cir. 1973), cert, granted, 42 U.S.L.W. 3607 (U.S. Apr. 29, 
1974) (No. 73-1378); 33 U.S.C. §§ 1151-75 (1970).

The finality of the resolution of the impoundment issue was, how
ever, greatly exaggerated. Its meteoric fall in public attention does not 
accurately reflect its continuing economic and legal significance. While 
the House Judiciary Committee was invited to overlook impoundment, 
however unjustified, sustained, or deliberate, as a basis for the exercise 
of Congress’s removal power, the Office of Management and Budget 
reported a grand total of J10.3 84 billion held in budgeting reserves for 
fiscal year 1974.14 The cascade of litigation in this area undoubtedly 
is diminishing,15 but the Supreme Court apparently is now prepared to 
entertain the issue, or at least a part of it; the Court has agreed to re
view two cases relating to the alleged impoundment of $6 billion and 
of $11 billion allotted under the Water Pollution Control Act.16 How
ever, a definitive and comprehensive Supreme Court answer to the ques
tion of executive impoundment power is by no means certain. While 
both cases involve threshold executive claims of sovereign immunity, 



1554 The Georgetown Law Journal [Vol. 62:1549

they ultimately raise questions only of statutory construction.17 The 
Court's decisions thus are likely to resolve the statutory question of the 
existence of a congressional mandate denying executive power to im
pound Water Pollution Control Act funds but not the constitutional 
issues involved. The Court could offer broader guidance for lower 
courts but only by overstepping its self-imposed rule limiting opinions 
to the narrowest issues before the Court.18 19 Few of the remaining cases 
are likely to reach the Supreme Court,10 and even if one or more do, 
the parties and the Court may not explore the constitutional controversy 
outside of the factually limited question of whether Congress intended 
to order the Executive to expend the entire amount of the particular 
appropriation.

17 In City of New York v. Train the United States Court of Appeals for the District 
of Columbia Circuit emphasized that the case presented no constitutional question and 
further stressed that the only question before the court was whether the Federal Water 
Pollution Control Act contained authority to impound. 494 F.2d 1033, 1050 n.39 (D.C. 
Cir. 1973). The United States Court of Appeals for the Fourth Circuit in Campaign 
Clean Water, Inc. v. Train viewed the case as calling for a determination of whether 
the plaintiff had satisfied his burden of establishing that the Executive had acted arbi
trarily in excess of the discretion granted to him by Congress “under a particular 
spending bill.” 489 F.2d 492, 499, 501 (4th Cir. 1973). The focus is on the limits of executive 
authority under a particular piece of legislation and under the Anti-Deficiency Act 
rather than on a question of constitutional interpretation, although the court did 
suggest that “an issue of constitutional dimensions” was involved. See 31 U.S.C. § 665 
(1970). Compare 489 F.2d 492, 498 n.20 (4th Cir. 1973) with id. at 499 n.21.

^See, e.g., Ashwander v. TVA, 297 U.S. 288, 346, 347 (1936) (Brandeis, J., concur
ring); United States v. Thirty-seven Photographs, 402 U.S. 363, 369 (1971). Compare 
Mayor v. Educational Equality League, 94 S. Ct. 1323, 1337 (1974) with id. at 1340-41 
(White, J., dissenting). But see Curtis v. Loether, 94 S. Ct. 1005, 1007 n.6 (1974) (de
ciding constitutional question where issue clearly settled by prior decisions rather 
than relying upon statutory construction); Hagans v. Lavine, 94 S. Ct. 1372, 1387, 1393 
n.ll (1974) (Rehnquist, J., dissenting) (Court should not use statutory ground as a 
preferred ground of decision where constitutional claim was primarily pleaded to 
confer jurisdiction).

19 The large group of cases involving funds granted to the Secretary of the De
partment of Health, Education and Welfare (HEW) for various programs has been 
rendered moot by the compromise reached by the President and Congress in a 1974 
Department of Labor-HEW appropriation bill. See note 8 supra-, Act of Dec. 18, 1973, 
Pub. L. No. 93-192, 87 Stat. 746. Congress granted authority to the President to im
pound up to five percent of any single appropriation in the bill, the aggregate im
poundment not to exceed $400 million. See id. In return, the President agreed to 
abide by the decisions in the several HEW impoundment cases. 9 Wkly. Compilation 
of Pres. Doc. 1973-74 (remarks of Deputy Press Secretary Gerald Warren).

Neither the constitutional issues nor the cases dealing with impound
ment can be analyzed meaningfully without extensive historical exam
ination of the evolution of the federal budgetary system. The inquiry 
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that follows will include an exposition of the theory of the separation 
of powers and an examination of the nature of the power of the purse 
and of how that power is shared by the Legislature and the Executive in 
Anglo-American governmental systems. The arguments propounded by 
the Executive in defense of impoundment will be analyzed in light of 
the two-part test delineated by the Supreme Court in the controlling 
case of Youngstown Sheet & Tube Co. v. Sawyer.2® In a subsequent 
article, a suggested judicial approach to statutory construction in im
poundment cases, necessary since a universal threshold question is the 
extent of impoundment authority conferred in the particular appropria
tion or authorization statutes, will conclude the analysis; the various 
judicial and legislative solutions thus far suggested will be critiqued in 
arriving at a resolution of the issues raised by presidential impoundment.

20 343 U.S. 579 (1952).
21R. Neustadt, Presidential Power 33 (1960) (emphasis in original). See also S. 

Huntington, Political Order in Changing Societies 109-12, 115-21 (1968).
22 Among those who took a more literal view of the separation doctrine, Alexander 

Hamilton asked rhetorically, “Will it not be more safe, as well as more simple ... to 
examine each power by itself, and to decide, on general principles, where it may be 
deposited with the most advantage and least inconvenience?” The Federalist No. 66, 
at 403 (Rossiter ed. 1960).

23 One of the few exclusive powers is the President’s power to receive ambassadors. 
U.S. Const, art. II, § 3. That power is “more a matter of dignity than of authority,” 
and thus, no fear was felt in reposing it exclusively in one branch; giving it exclusively 
to the President was far more convenient than “convening the legislature . . . upon 
every arrival of a foreign minister . . . .” The Federalist No. 69, at 420 (Rossiter ed. 
1960) (A. Hamilton).

Another exclusive power is the President’s “Power to grant Reprieves and Pardons 
for Offences against the United States, except in cases of Impeachment.” U.S. Const. 
art. II, § 2. That power, according to the Supreme Court in Ex parte Garland, “is 

Constitutional Issues

THE PRINCIPLE OF SEPARATION OF POWERS

The Constitution did not create a separation of powers among the 
three institutions of government; rather, it created “a government of 
separated institutions sharing powers.” 20 21 Yet this characterization af
fords few fruitful insights because, like the simplistic theory of separa
tion of powers, it is a generalization.22 A genuinely illuminating theory 
requires a more precise inquiry into the distribution of any specific 
power among the three institutions and into the limitations upon the ex
ercise of that power.

Few powers are vested exclusively in one institution.23 In foreign 
affairs, for example, “the President alone has the power to speak or 
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listen as the representative of the nation. He makes treaties with the 
advice and consent of the Senate; but he alone negotiates.” 24 The 
creative aspect of the treaty power, in the sense of choice from among 
a wide range of alternatives, resides with the President. While the Senate 
does have some treaty power, its options are much more limited; it 
may reject or accept the President’s proposals, but it cannot develop or 
shape treaties of its own.25 Essentially, the Senate possesses veto power 
over treaties negotiated by the President. The entire treaty power then 
does not rest with either the President or the Senate; it rests in their 
conjunctive act, in the exercise of their different but complementary 
roles.

unlimited, with the exception stated. It extends to every offence known to law, and 
may be exercised at any time after its commission, either before legal proceedings are 
taken, or during their pendency, or after conviction and judgment. This power of the 
President is not subject to legislative control.” 71 U.S. (4 Wall.) 333, 380 (1866). 
Congress does, however, retain the ability to pass acts of general amnesty, which amount 
to class pardons. See Brown v. Walker, 161 U.S. 591, 601 (1896).

24 United States v. Curtiss-Wright Export Corp., 229 U.S. 304, 319 (1936) (dictum) 
(emphasis in original). Justice Sutherland’s dictum has been criticized. See Berger, 
The Presidential Monopoly of Foreign Relations, 71 Mich. L. Rev. 1 (1972). On the 
basis of an extensive historical analysis, Berger argues that the advice of the Senate 
was to be sought throughout the entire negotiation phase so that the Senate could 
have a significant effect on the final product. Id. at 4-33.

25 U.S. Const, art. II, § 2.
26 Id. cl. 2.

This pattern is repeated in the President’s nominating power: “[H]e 
shall nominate, and by and with the Advice and Consent of the Senate, 
shall appoint . . . .”26 The creative part of the appointive power, 
selecting the appointee from among many candidates, rests with the 
President, and he restricts the scope of the Senate’s exercise of its ap
pointive power. That power, as in the case of the treaty power, is a 
negative one. However, in contrast to the Senate’s veto power over 
treaties, which can be implemented by a vote of only one-third plus 
one, the appointment veto demands a simple majority. The quantum 
of presidential power is, therefore, greater in appointments than in 
treaties since 17 fewer Senators than are required to block appointments 
can defeat treaty decisions. Both powers, treaty and appointment, 
ultimately are shared and are controlled by neither the President nor the 
Senate exclusively, but by their mutual accommodation.

Common to the treaty and appointive powers is the breadth of choice 
and formulative potential possessed by the President. The initiative or 
creative element in each of the powers belongs to the President, while 
the Senate can only approve or disapprove his final decision. The Sen
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ate’s negative veto power, however, can become creative by virtue of a 
threat, real or perceived, to exercise it. The threat will circumscribe 
the area of initial choice by the Executive.27 In this general sense, the 
“distinction between positive and negative [power] collapses” 28 and 
becomes a relative distinction,29 30 31 32 with both President and Senate enjoy
ing an element of positive choice in the exercise of their respective 
powers. The differences are of degree, not of kind, since the distinction 
relates to the extent of choice that each has?0

27 Alexander Hamilton felt that the concurrence of the Senate “would have a 
powerful, though . . . silent operation. It would be an excellent check on the spirit 
of favoritism in the President, and would tend greatly to prevent the appointment of 
unfit characters . . . The Federalist No. 76, at 457 (Rossiter ed. 1960).

28 Franklin, The Roman Origin and the American Justification of the Tribunitial or 
Veto Power in the Charter of the United Nations, 22 Tul. L. Rev. 24, 57 (1947).

29 Id. See also Franklin, Problems Relating to the Influence of the Roman Idea of 
the Veto Power in the History of Law, 22 Tul. L. Rev. 443, 448-50 (1947).

30 Cf. 5 Writings of James Madison 26 (G. Hunt ed. 1904) (the powers “though 
in general so strongly marked in themselves consist in many instances of mere shades 
of difference”). Justice Holmes wrote, “The great ordinances of the Constitution do 
not establish and divide fields of black and white. Even the more specific of them are 
found to terminate in a penumbra shading gradually from one extreme to the other.” 
Springer v. Philippine Islands, 277 U.S. 189, 209 (1928) (Holmes, J., dissenting).

31 The Federalist x (Rossiter ed. 1960) Rossiter, Introduction to; see id. Nos. 47-51, 
at 333-35 (J. Madison).

32 Justice Jackson noted that “[wjhile the Constitution diffuses power the better to 
secure liberty, it also contemplates that practice will integrate the dispersed powers 
into a workable government. It enjoins upon its branches separateness but interde
pendence, autonomy but reciprocity.” Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579, 635 (1952) (Jackson, J., concurring); see Myers v. United States, 272 U.S. 
52, 291 (1926) (Brandeis, J., dissenting) (all governmental branches dependent upon 
each other).

33 Stanley v. Illinois, 405 U.S. 645, 656 (1972). See also United States v. Brown, 381 
U.S. 437, 443 (1965).

The sharing of almost any given power is the primary characteristic 
of our governmental structure, although in each instance one institution 
has the predominant share of the power. The fact that the remainder 
is lodged elsewhere provides the system of checks and balances pro
pounded by James Madison?1 This balance and counterpoint inevitably 
produce conflict between Senate and House, President and Congress, 
President and Judiciary, and Congress and Judiciary. In the end, it is 
compromise, often the product of institutionalized friction, that brings 
together the institutions that share a particular power and makes the 
exercise of the shared power possible?2 The system may not be efficient, 
but, as the Supreme Court has noted, “[Tjhe Constitution recognizes 
higher values than speed and efficiency.” 33 Justice Brandeis once ob
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served: “The purpose which guided the construction of the system was 
not to avoid friction and to promote efficiency but rather to use the 
friction to protect the people from autocracy.” 34 The process of gov
erning that produces acrimony and conflict among the officeholders 
should not be disparaged, for those who designed the system created it 
“as a bulwark against tyranny,” 35 and concurrently believed that such 
governmental machinery would prove reliable and reasonably work
able.36

Louis Fisher has argued that the Framers viewed efficiency as a fundamental goal 
and thought of a strong, separate Executive as the necessary means for achieving 
that goal, thereby making efficiency the end product of separated powers rather than 
a casualty thereof. See L. Fisher, President and Congress: Power and Policy 253-70, 
332-34 (1972); Fisher, The Efficiency Side of Separated Powers, 5 J. Am. Studies 113 
(1971).

34 Myers v. United States, 272 U.S. 52, 293 (1926) (Brandeis, J., dissenting); see 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 613-14 (1952) (Frankfurter, J., 
concurring); id. at 629 (Douglas, J., concurring).

35 United States v. Brown, 381 U.S. 437, 443 (1965); see The Federalist No. 51, at 
322 (Rossiter ed. 1960) (J. Madison) (“Ambition must be made to counteract ambi
tion”).

36 See note 33 supra.
37 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1952); id. at 655 

(Jackson, J., concurring); La Abra Mining Co. v. United States, 175 U.S. 423, 453 
(1899); Mills v. Porter, 69 Mont. 325, 330-31, 222 P. 428, 430 (1924).

38 E. Mason, The Veto Power 112 (1890). Mason cautioned against losing sight 
of the essentially legislative nature of the veto power. See id. at 124.

39W. Wilson, Congressional Government 260 (1885). Hamilton had recognized 
that “[a] power of this nature in the executive will often have a silent and unperceived, 
though forcible, operation. When men, engaged in unjustifiable pursuits, are aware
that obstructions may come from a quarter which they cannot control, they will often
be restrained by the bare apprehension of opposition . . . The Federalist No. 73, 
at 446 (Rossiter ed. 1960). As Professor Herman Finer noted, the veto is “an ever
present, if unuttered, threat to promoters of bills . . . and tendfs] to become an instru

The legislative power of Congress, like the treaty and appointive 
powers of the President, is shared. In this context, however, Congress 
fills the primary creative role. The President, through the veto granted 
in article I, section seven of the Constitution, has a negative and, in
directly, a creative legislative function. As courts and scholars have 
recognized, the essence of the executive veto is legislative, and the 
Framers did not by accident place the veto power in article I rather 
than in article II.37 Edward Mason concluded that “it appears as a matter 
of historical development as well as of theory that the veto is a legislative 
power,” 38 and Woodrow Wilson as a student writer believed that the 
President’s legislative power in the form of the veto was greater than 
his executive power.39
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The President wields enormous legislative influence through the for
mal means of introducing bills40 and through informal means such as ex
pressing disagreement or desires at various stages as legislation moves 
from proposal to committee to the floor to final vote. The President’s 
influence is enhanced by his unique position of leadership, by the magni
tude of the respect that the position inspires.41 Legislative influence that 
has accrued extraconstitutionally to the President should not be con
fused, however, with his constitutional legislative power, the veto. The 
scope of that formally granted power has generated a constant struggle 
between President and Congress since the beginning of the Republic, 
and nowhere more intensely or persistently than in the battle for control 
over the power of the purse.42

ment of bargaining for other legislation—an instrument to be propitiated by timely and 
obvious surrenders.” H. Finer, 2 Theory and Practice of Modern Government 1033 
(1949). See also A. Holcombe, State Government in the United States 355-57 (3d 
ed. 1931) (effect of development of veto power).

40 See U.S. Const, art. II, § 3 (“He shall . . . recommend to their Consideration such 
Measures as he shall judge necessary and expedient”).

41 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 633 (1952) (Douglas, 
J., concurring). Justice Jackson characterized the President’s power in terms simi’ar 
to those used by Justice Douglas:

Executive power has the advantage of concentration in a single head in 
whose choice the whole Nation has a part, making him the focus of public 
hopes and expectations. In drama, magnitude and finality his decisions so 
far overshadow any others that almost alone he fills the public eye and ear. 
No other personality in public life can begin to compete with him in access 
to the public mind through modem methods of communications. By his 
prestige as head of state and his influence upon public opinion, he exerts a 
leverage upon those who are supposed to check and balance his power 
which often cancels their effectiveness.

Moreover, rise of the party system has made a significant extraconstitu
tional supplement to real executive power. No appraisal of his necessities 
is realistic which overlooks that he heads a political system as well as a 
legal system. Party loyalties and interests, sometimes more binding than 
law, extend his effective control into branches of government other than his 
own and he may win, as a political leader, what he cannot command under 
the Constitution.

Id. at 653-54 (Jackson, J., concurring). See also E. Corwin, The President: Office 
and Powers 1787-1948, at 119-69 (4th ed. 1957) (extensive discussion of the President’s 
legislative powers).

42 Cf. 2 W. Stubbs, Constitutional History of England 599 (4th ed. 1896). In 
describing early fourteenth century England, Bishop Stubbs emphasized that control 
over the purse produced the greatest conflict; “money was indispensable to all.” Id.

CONGRESSIONAL DENIAL OF THE ITEM VETO AND THE EXECUTIVE BUDGET

The Function of the Item Veto in a Government of Shared Powers.
In its continuing struggle for legislative supremacy Congress utilizes 
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many devices to gain the advantage. Under one important procedure, 
Congress combines diverse subjects of legislation into one bill in order 
to allow one provision, which alone probably would not survive a veto, 
to “ride the coat-tails” of another item whose passage is so immediately 
necessary that its inclusion ensures enactment of the entire bill.43 The 
objective is to constrict the degree of legislative choice the President 
can exercise since he can reject the bill only as a whole.

43 A recent extension for four months of the temporary level of the public debt 
limitation contained an example of a rider. See Act of July 1, 1972, Pub. L. No. 
92-336, 86 Stat. 406. The rider provided for a 20 percent increase in social security 
benefits. The President signed the bill even though he strongly criticized the social 
security increase and decried the use of a legislative technique that he viewed as a 
means of “attach[ing] a whole collection of seemingly attractive, political popular but 
fiscally irresponsible riders to [crucial] billfs] . ...” 8 W’kly Compilation of Pres. 
Doc. 1122 (1972). On October 27, 1972, when the initial four-month extension ex
pired, Congress again extended the debt ceiling and attached the Federal Impoundment 
and Information Act as well as other riders to the bill. Act of Oct. 27, 1972, Pub. L. 
No. 92-599, § 402, 86 Stat. 1325; see 31 U.S.C. § 581c-l (Supp. II, 1972). See also H.R. 
Rep. No. 1606, 92d Cong., 2d Sess. (1972); H.R. Rep. No. 1614, 92d Cong., 2d Sess. 
(1972). See generally 7 J.D. Richardson, Messages and Papers of the Presidents, 
1789-1897, at 523-32 (1898) (veto message of President Hayes containing excellent 
summary of this legislative practice). The use of the combinatorial device to enact 
as one bill a number of measures that individually do not command sufficient votes 
but that, when combined, can obtain adequate support is called “log-rolling.” Ex 
Parte Conner, 51 Ga. 571, 573 (1873), quoted in Christie v. Miller, 128 Ga. 412, 414, 57 
S.E. 697, 698 (1907). See generally Note, The Legislative Rider and the Veto Power, 
26 Geo. L. J. 954, 958-62 (1938). A similar process may occur more subtly with a 
single piece of legislation when proponents of a bill obtain majority support by 
promising to other Congressmen their support on other bills. This practice is called 
compromise, or, in more analytical terms, “partisan mutual adjustment.” See Lindblom, 
Decision-Making in Taxation and Expenditures, in Public Budgeting and Finance: 
Readings in Theory and Practice 295-307 (Golembiewski ed. 1968). See generally id. 
at 287-309; C. Schultze, The Politics and Economics of Public Spending 26 (1968) 
(description of “mutual adjustment” process from the perspective of the Executive).

44 See, e.g., Staff of the Senate Comm, on Government Operations, Financial 
Management in the Federal Government, S. Doc. No. 11, 87th Cong., 1st Sess. 248-49 

Congress often uses this ancient device of combination and inhibition 
of presidential veto with substantive legislation and invariably uses it in 
appropriation bills. That the combination of measures inhibits the Presi
dent’s exercise of his veto power has, for over 100 years, prompted pro
posals to break the nexus between the good and the bad or the necessary 
and the extravagant appropriation. Such proposals generally have ad
vocated a presidential item veto or changes in congressional appropria
tion procedures. Regardless of their details, the proposals have had 
one common objective: to break the efficacy of combination, to elim
inate the ability of Congress to curtail presidential freedom in exercising 
the veto, and to increase the President’s legislative power.44
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The House Judiciary Committee in 1886 cogently stated the possible 
importance of the interdependence among items of an appropriation 
bill when the Committee reported out adversely several proposals for 
a constitutional amendment to provide the President with an item veto 
over appropriation bills.45 46 The Committee’s report stressed the follow
ing concern:

(1961) [hereinafter cited as Financial Management I]; Hearings on H.J. Res. 15 
Before the House Comm. on the Judiciary, 63d Cong., 1st Sess. 7-15 (1913); Hearings 
on HR. 8054, the Budgetary Practices Reorganization Act of 1950 Before the House 
Comm, on Expenditures in the Executive Departments, 81st Cong., 2d Sess. 1-8, 14-17, 
23-24, 32-33, 59-61, 77, 83, 99-100 (1950); Hearings on Organization and Operation of 
Congress Before the Senate Comm. on Expenditures in Executive Departments, 82d 
Cong., 1st Sess. 354, 356-61, 495-96 (1951).

45 See H.R. Rep. No. 1879, 49th Cong., 1st Sess. 1-3 (1886).
46 Id. at 3.
47 See id. at 1.

[Allowing the President to sever items of a single appropriation 
bill by giving him an item veto] would give the President the 
right by the veto of one [conditional appropriation] and the ap
proval of the other [conditional grant], to exercise the function 
of giving to one an appropriation independent of the other, when 
Congress has only given it conditioned upon the appropriation 
to the other. . . . Tne President takes the initiative—proposes an 
independent appropriation; and the independent appropriation, 
upon which Congress has expressed no purpose, becomes law by 
the President’s will, unless overruled by two-thirds of each House 
of the legislative department.48

Briefly, the item veto is a method whereby a chief executive can isolate 
an appropriation for a specific governmental function and can prevent 
the specific appropriation from being enacted unless it commands a two- 
thirds vote in both legislative houses. An item veto thus would permit 
the President to propose to Congress that an individual item of appro
priation, standing alone, be enacted into law. If more than one-third 
of the members of one House accepted his proposal by refusing to 
override his veto of the remainder, the President’s action would become 
law.

The Committee report clearly recognized that the system of checks 
and balances in the Constitution institutionalizes conflict and its analogue, 
compromise, in order to achieve stability.47 Within the system, how
ever, one institution must possess the primary authority to establish 
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priorities with respect to each power exercised:48 “In reality the prob
lem comes down to this: In which branch of the government shall we 
place our greatest trust, and hence fortify with increased powers? ”49 
As the House Judiciary Committee viewed the matter, once the choice 
of institution has been made, the people within the institution possessing 
decisional power, rather than the institution itself, must be changed when 
the institution makes poor choices.50 The item veto places the bulk of 
decisional authority with the President.

48 Id. Referring to the establishment of priorities as the “discriminating functions,” 
the Committee reported that Congress, which represents the people by districts and 
by states, could more appropriately and safely perform the discriminating functions as 
to local needs and, therefore, could better handle appropriations. Id. at 1-2.

49 E. Herring, Presidential Leadership 76 (1940).
50 H.R. Rep. No. 1879, supra note 45, at 2.
51 The Confederate constitution provided that “[t]he President may approve any 

appropriation and disapprove any other appropriation in the same bill. In such case 
he shall, in signing the bill, designate the appropriations disapproved; and shall return 
a copy of such appropriations, with his objections, to the House in which the bill 
shall have originated.” Confederate Const, art. I, § 7, cl. 2. The Confederate Presi
dent’s general veto power also was provided in article I, section seven, which used 
both the numeration and the language of the United States Constitution. Except where 
specifically changed, the two constitutions are quite similar and often use the same 
phraseology. See R. Quynn, The Constitutions of Abraham Lincoln and Jefferson 
Davis 242-79 (1959) (sections side by side for ease of comparison).

52 See Wells, The Item Veto and State Budget Reform, 18 Am. Pol. Sci. Rev. 782 
n.4 (1924).

53 Address by Robert H. Smith, Mobile, Ala., Mar. 30, 1861. Smith’s argument pro
ceeded as follows: “There is hardly a more flagrant abuse of it’s [sic] power, by the 
Congress of the United States than the habitual practice of loading bills which are 
necessary for Governmental operations with reprehensible, not to say venal disposi
tions of the public money, and which only obtain favor by a system of combinations 
among members interested in similar abuses upon the treasury.” Id. at 7-8.

The Origin and History of the Item Veto and of the Executive Budget 
in the United States. The origin of the item veto and of the
executive budget demonstrates the extent to which these practices alter 
the balance of power between the Executive and the Legislature. Pro
vision for an item veto first appeared in the United States in article I, 
section seven of the Confederate constitution.51 In urging Alabama to 
ratify that constitution, Robert H. Smith, the draftsman of the veto 
provision,52 noted that the item veto power was granted to allow the 
Confederate President “to arrest corrupt or illegitimate expenditures, 
by vetoing particular clauses in an appropriation bill, and at the same 
time approving other parts of the bill.” 53 But Smith believed the item 
veto was inadequate. Because of a fear that in the hands of a weak or 
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partisan President the item veto might but mitigate and not cure the 
problem of illicit expenditures, the Confederate States “wisely de
termined that the Executive was the proper department to know and 
call for the moneys necessary for the support of Government, and that 
here the responsibility should rest.” 54 Hence article I, section nine pro
vided for what later became known as an executive budget.55 56

54 Id. at 8.
55 Confederate Const, art. I, § 9, cl. 9. Article I, section nine stated, “Congress shall 

appropriate no money from the treasury except by a vote of two-thirds of both 
houses, taken by yeas and nays, unless it be asked and estimated for by some one of 
the heads of departments and submitted to congress by the President . . . .” Id.

56 Address by R. Smith, supra note 53, at 9; see Standing Order 66, English House of 
Commons (1706) (House of Commons will not proceed on motions for grants or 
charges upon the. public revenue except upon recommendation from the Crown, that is, 
from the majority party in the House of Commons); A. Lowell, The Government of 
England 279 (1908). See generally id. at 279-82, 288.

57 Smith maintained that “(b]y refusing to a mere majority of Congress unlimited 
control over the treasury . . . we have, I trust, greatly purified our Government, and, 
at the same time, placed its different parts in nearer and more harmonious relations.” 
Address by R. Smith, supra note 53, at 10-11.

58 See Note, Item Veto Amendment to the Iowa Constitution, 18 Drake L. Rev. 
245 & n.8 (1969) (referring to 43 states where the item veto power exists).

59 See Alas. Const, art. 2, § 15; Cal. Const, art. 4, § 10; Mass. Const, art. 63, § 5; 
Tenn. Const, art. 3, § 18.

The executive budget provision of the Confederate constitution 
achieved a shift of power by providing that the President’s proposed 
expenditures needed only a simple majority to carry, while any proposals 
made independently by the legislature, including proposals that no ap
propriation be made, could carry only with a vote of two-thirds of both 
houses. Smith acknowledged that this provision and one other were de
rived from the British system,66 but did not acknowledge that in a 
parliamentary government such a budget system does not increase the 
power of the executive over that of the legislature since the executive 
branch is formed from the membership of the majority party in the 
legislature. When the executive’s term is fixed and the executive’s party 
may be the minority party in the legislature, the executive budget works 
an enormous shift in power since only a two-thirds vote can overcome 
the minority executive will. Where reduction of the discord between 
branches is the goal, however, as it was for the draftsman of the Con
federate constitution,57 58 the goal can be achieved only by shifting power 
one way or the other.

The chief executives of most of the states have item veto power,68 but 
various veto provisions differ in important respects. In only four states 
may the executive reduce an appropriation,59 a power often called the 
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“partial” item veto. Obviously, the total elimination of an item, which 
in most states is the Governor’s only alternative to acquiescence, is more 
likely to draw ire from legislatures than is a reduction, so long as the 
reduction is not large. The partial item veto conveys the highest degree 
of legislative power to an executive since it permits him to determine 
the exact amount of funds to be devoted to a governmental activity and, 
therefore, the importance of that activity. This choice will be sustained 
if the executive can obtain the agreement of only one greater than one- 
third of the members of one house. For this reason, most state legislatures 
hesitate to enlarge the Governor’s power in this respect; such an en
largement would be too complete a surrender of the control of the 
purse, a power which historically belongs to the legislative branch.60

60 H. Black, The Relation of the Executive Power to Legislation 104-05 (1919).
61 A. Holcombe, supra note 39, at 361.
62 In only one case did a court accept a Governor’s interpretation of the item 

veto as a partial item veto. See Commonwealth v. Barnett, 199 Pa. 161, 49 A. 979 
(1901). At the time Barnett was decided, there were no decisions in other states. 
Barnett now stands alone, however, its result having been rejected by all other courts 
that have considered the issue. See, e.g., Fairfield v. Foster, 25 Ariz. 146, 214 P. 319 
(1923); Wood v. Riley, 192 Cal. 293, 219 P. 966 (1923); Stong v. People, 74 Colo. 283, 220 
P. 999 (1923); Fergus v. Russel, 270 Ill. 304, 110 N.E. 887 (1915); Nowell v. Harring
ton, 122 Md. 487, 89 A. 1098 (1914); Wood v. State Admin. Bd., 255 Mich. 220, 238 
N.W. 16 (1931); Mills v. Porter, 69 Mont. 325, 22 P. 428 (1924); Peebly v. Childers, 
95 Okla. 40, 217 P. 1049 (1923); Regents v. Trapp, 28 Okla. 83, 113 P. 910 (1911); 
Fulmore v. Lane, 104 Tex. 499, 140 S.W. 405 (1911); State ex rel. Jamison v. Forsyth, 
21 Wyo. 359, 133 P. 521 (1913). See also Wells, supra note 52, at 783-85.

63 28 Okla. 83, 113 P. 910 (1911).
64 Id. at 92-93, 113 P. at 913.

During the first quarter of this century, Governors attempted several 
times to interpret their ordinary item veto as a partial item veto. The 
early cases that arose out of the clashes between Governors and legisla
tures can be attributed to the efforts of the legislatures to limit the use 
of the item veto by combining items into lump-sum appropriations 
that, according to the legislators, the Governor could only approve 
or disapprove in their entirety and could not reduce. Faced with lump- 
sum appropriations, Governors sought to reduce as well as to completely 
veto appropriations.61 However, courts construed item veto provisions 
strictly and rejected the Governors’ interpretations of item veto pro
visions as partial item veto provisions.62 63 In Regents v. Trapp,631 for ex
ample, the court held that what might have appeared to be “items” were 
not and found the total appropriation to be a single item. All component 
allocations merely constituted directions on how the total appropriation, 
the item, was to be apportioned and spent.64 Thus a legislature facing 
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a possible executive item veto could provide the entire appropriations 
for the operation of the government in 10 to 15 bills, and only the total 
apportioned within each bill would be an “item” of appropriation. The 
resulting balance of budgetary power between the executive and legisla
tive branches would be the same as that which obtains in the absence 
of impoundment in the federal government; the legislative tool of com
bination would remain the principal controlling factor that could weaken 
or defeat the item veto power.

In all but two states the item veto as it currently exists applies only 
to items in appropriation bills and not to parts of bills, appropriation or 
otherwise, enacting general law.65 The item veto is not applicable to 
language within an appropriation bill that qualifies an appropriation or 
directs the method of its use,66 nor is it applicable to riders to appropria
tions or other bills.67 Yet even though so limited, the item veto was 
labeled by the United States Supreme Court, in Bengzon v. Secretary of 
Justice,68 an “exceptional power.” 69

65 The State of Washington is one of the two exceptional states; its constitution per
mits the veto of “sections or items” of “any bill.” Wash. Const, art. 3, § 12; see 
Cascade Tele. Co. v. Tax Comm., 176 Wash. 616, 30 P.2d 976 (1934). The other ex
ception is South Carolina. See S.C. Const, art. 4, § 23. See generally Bengzon v. 
Secretary of Justice, 299 U.S. 410, 412-15 (1937) (interpreting the Organic Act of 
the Philippine Territory); Patterson v. Dempsey, 152 Conn. 431, 207 A.2d 739 (1965) 
(Governor’s power to veto “item or items” of appropriation bill did not imply power 
to veto three sections of general legislation in appropriation bill).

66Bengzon v. Secretary of Justice, 299 U.S. 410, 414 (1937).
67 This fact frequently is overlooked in discussions of the item veto. See Senate 

Comm, on Expenditures in the Executive Departments, Amending the Legislative 
Reorganization Act of 1946 to Provide for More Effective Evaluation of the Fiscal 
Requirements of the Executive Agencies of the Government of the United States, 
S. Rep. No. 576, 82d Cong., 1st Sess. 7-8 (1951) (discussing item veto as means of pre- 
veriting riders); Senate Comm, on Rules and Administration, Including All Gen
eral Appropriation Bills in One Consolidated Appropriations Bill, S. Rep. No. 391, 
80th Cong., 1st Sess. 2 (1947) (discussing item veto as means of preventing riders).

68 2 99 U.S. 410 (1937).
69 Id. at 413; see Note, Veto—What Constitutes an Item of an Appropriation Bill, 

50 Harv. L. Rev. 843, 844 (1937) (Bengzon decision in accord with trend of state 
decisions restricting scope of item veto).

70 See 7 J.D. Richardson, supra note 43, at 242. Five other Presidents also have 
recommended the item veto amendment. See Financial Management I, supra note 44, 
at 238-40 (Presidents Hayes, Arthur, F.D. Roosevelt, Truman, and Eisenhower).

The first federal proposal to provide the President with an item veto 
occurred on December 1, 1873, when President Grant recommended a 
constitutional amendment that would have dealt not only with appro
priation bills but with all legislation.70 Since 1873 at least 157 legislative 
proposals have been made to achieve the basic end of breaking the nexus 
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of provisions within a bill.71 These proposals have differed in scope and 
detail. Some applied to all legislation although most were limited to ap
propriation bills and several were confined specifically to rivers and 
harbors bills; others permitted the partial item veto, the power of re
duction.72 Only once, in 1884, did an item veto proposal receive even 
committee approval.73

71 The figure of 157 comprehends only formally introduced measures as opposed 
to floor amendments and similar informal proposals. Up to 1929, 70 measures had been 
proposed. M. Musmanno, Proposed Amendments to the Constitution, H. Doc. No. 
551, 70th Cong., 2d Sess. 69-70 (1929). Between 1929 and 1963, the figure was 78. 
Senate Library Staff, Proposed Amendments to the Constitution of the United 
States of America, S. Doc. No. 163, 87th Cong., 2d Sess. 261 (1963). A review of 
the Congressional Record for the 87th through the 92d Congresses reveals nine addi
tional measures.

72 See generally Hearings on S. 313 Before the Ad Hoc Subcomm. on the Impound
ment of Funds of the Senate Comm, on Government Operations and the Subcomm, 
on Separation of Powers of the Senate Comm, on the Judiciary, 93d Cong., 1st Sess. 
110-11 (1973) (General Accounting Office item veto memo); Note, The Item Veto 
In The American Constitutional System, 25 Geo. L.J. 106, 107-12 (1936) (summary of 
legislative history of item veto, including representative arguments of proponents and 
opponents); Financial Management I, supra note 44, at 236-44.

73 See 15 Cong. Rec. 3164 (1884) (remarks of Senator Logan).
74 See notes 253-256, 259-60, 280 infra and accompanying text.

Congress has considered the Confederacy’s second method of achiev
ing a shift of legislative power from Congress to the President—the ex
ecutive budget. During debate on the Budget and Accounting Act of 
1921, an attempt was made to institute an executive budget similar to 
that contained in article I, section nine of the Confederate constitution.74 
Although the several alternative proposals that were forwarded differed 
in detail, they all required in some way a two-thirds majority vote for 
passage of any appropriation with which the President disagreed. One 
proposal prohibited any increases above the amounts requested in the 
President’s proposed budget, unless each increase was made the subject 
of a separate bill, so that each increase or new appropriation would stand 
alone in facing the possible veto under the existing article I, section seven 
power. This proposal obviated the need for a constitutional amendment 
to provide an item veto, yet the sole difference between this proposal 
and the item yeto is one of form; in substance, they are equivalent. 
Congress rejected both proposals.

IMPOUNDMENT: UNCONSTITUTIONAL ASSUMPTION OF LEGISLATIVE POWER 

Applicable Standards. During one of the most intense periods
of the Korean War, labor-management relations in the steel industry
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so deteriorated that a nationwide strike was called. Scarcely hours be
fore the strike was to begin, President Truman ordered the seizure of 
the steel mills on the ground that the “proposed work stoppage would 
immediately jeopardize our national defense . . . 75 A suit brought by

15 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 583 (1952).
76 343 U.S. 579 (1952).
77 Id. at 587.
78 Id.
79Id. at 603-34 (Frankfurter, J., concurring).
80 See id. at 649-50 (Jackson, J., concurring).
81 Id. at 634.

the companies reached the Supreme Court, which in Youngstown Sheet 
& Tube v. Sawyer76 considered claims similar to those now raised in 
support of impoundment. In defending the seizure, the Government 
argued that the action was within the President’s inherent power im
plied from “provisions in Article II which say that ‘The executive 
power shall be vested in a President. . .’; that ‘he shall take care that the 
laws be faithfully executed’; and that he ‘shall be Commander-in- 
Chief . . ”77 The Supreme Court rejected the Executive’s attempt to
use the Commander-in-Chief clause as authorization for the action be
cause the seizure did not take place in a theater of war.78 Obviously, 
this clause also cannot serve as justification for impoundment.

The Executive contended in Youngstown and now contends that its 
actions are necessary responses to emergency situations. Conceding that 
an emergency exists, however, does not resolve the basic issue of which 
institution is empowered to respond. Justice Frankfurter argued in 
Youngstown that although the Government might have had the author
ity to act, presidential authority was not coextensive governmental 
power and Tat the need for action alone could not authorize it.79 Justice 
Jackson cautioned that powers finding their genesis only in necessity 
are potentially limitless80 and warned against using a result-oriented ap-

The opinions of judges, no less than executives and publicists, 
often suffer the infirmity of confusing the issue of a power’s 
validity with the cause it is intended to promote, of confounding 
the permanent executive office with its temporary occupant. The 
tendency is strong to emphasize transient results upon policies— 
such as wages or stabilization—and lose sight of enduring conse
quences upon the balanced structure of the Republic.81

Youngstown established a two-pronged test for the validity of as
serted executive authority. A court must first look to past congressional 
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action to determine whether Congress has denied the President the 
authority to act as he has.82 83 Second, the court examines the courses 
of action authorized by existing statutes that the Executive could em
ploy to achieve the desired goal.8a In Ydungstown the Court found both 
congressional denial of authority and the existence of other, though less 
efficacious, congressionally-supplied alternatives.

82 Id. at 586.
83 Id. at 585-86.
84 Id. at 586.
85 Id. Justice Black commented:

In the framework of our Constitution, the President’s power to see that the 
laws are faithfully executed refutes the idea that he is to be a lawmaker. 
The Constitution limits his functions in the lawmaking process to the rec
ommending of laws he thinks wise and the vetoing of laws that he thinks 
bad. And the Constitution is neither silent nor equivocal about who shall 
make laws which the President is to execute. . . .

Id. at 587-88. See also id. at 633 (Douglas, J., concurring).
86 Id. at 588-89.
87 Id. at 602 (Frankfurter, J., concurring) ; see id. at 598-610.
88 403 U.S. 713 (1971).

Congressional Denial of Impoundment Power. In his opinion
for the Court in Youngstown, Justice Black particularly emphasized 
Congress’s rejection in 1947 of an amendment to the Taft-Hartley Act 
that would have provided the President with the power of seizure to 
prevent labor strife.84 Justice Black recognized that Congress unques
tionably possessed the power to adopt the policies asserted by the Presi
dent in the order of seizure and found the fact that Congress had not done 
so dispositive.85 Noting that the Constitution has lodged the legislative 
power in Congress, Justice Black asserted that Congress could not lose 
its power to the President by a process akin to prescriptive easement.86 
Justice Frankfurter, in a concurring opinion, expanded upon this aspect 
of the majority’s reasoning, for he felt that by rejecting legislation giving 
the President the power of seizure, “Congress has expressed its will to 
withhold this power from the President as though it had said so in so 
many words. The authoritatively expressed purpose . . . could not be 
more decisive if it had been written into [the Taft-Hartley Act].”87 88 
Four of the concurring Justices in New York Times Co. v. United 
States* 9, the “Pentagon Papers” case, employed a similar analysis to find 
that Congress had denied the President the power he asserted. In an
alyzing the Government’s claim, Justices White, Marshall, Black, and 
Douglas each focused on Congress’s deliberations on a bill enacted in 
1927, during which Congress had rejected an amendment that would 
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have conferred the authority claimed in 1971.89 Thus, rejection of a 
particular policy by Congress, which possesses exclusive legislative 
power, precludes the President from independently instituting that 
policy.

89See id. at 718-19 (Black, J., concurring); id. at 721-22 (Douglas, J., concurring); 
id. at 733-40 (White, J., concurring); id. at 745-47 (Marshall, J., concurring).

90 See Second Supplemental Appropriations Act, Pub. L. No. 91-305, 401, 501, 84
Stat. 405-07 (1970) (fiscal years 1970 and 1971); Second Supplemental Appropriations 
Act, Pub. L. No. 91-47, § 401, 83 Stat. 82 (1969) (fiscal year 1969); Revenue and Ex
penditure Control Act of 1968, Pub. L. No. 90-364, 202-03, 82 Stat. 271-72 (fiscal
year 1969). See generally L. Fisher, supra note 33, at 106-10, 296-97.

91 Letter from President Richard Nixon to Representative Gerald Ford, Oct. 3, 
1972, printed in 118 Cong. Rec. H 9377 (daily ed. Oct. 10, 1972). The letter was read 
into the House debate to gain support for the passage of House bill 16180 without 
crippling restrictions. Section 201 of this bill would have given the President un
checked discretion to allocate and to impound appropriations regardless of the pro
visions of any other law. See H. R. 16810, 92d Cong., 2d Sess. §§ 201(b), (c) (1972). 
See also H.R. Rep. No. 1456, 92d Cong., 2d Sess. (1972).

92 118 Cong. Rec. H 9402 (daily ed. Oct. 10, 1972) (vote of 221-163).
93 S. Rep. No. 1292, 92d Cong., 2d Sess. 3-11 (1972). The actual sentiment of the 

Finance Committee is unclear. Senator Long, Chairman of the Committee, voted with 
the Committee majority only to get the bill to the floor. Because he did not support 
the bill, he did not believe he could manage it on the floor, and Senator Bennett, the 
ranking minority member of the Committee, assumed its management. 118 Cong. Rec. 
S 18506 (daily ed. Oct. 17, 1972). Only seven of the 10 Committee members who 
voted in favor of the House bill in Committee did so on the floor of the Senate. Com
pare S. Rep. No. 1292, supra at 15 with 118 Cong. Rec. S 18528-29 (daily ed. Oct. 17, 
1972) (Senator Jordan of Idaho voted nay; Senators Curtis and Miller were absent).

94 118 Cong. Rec. S 18082 (daily ed. Oct. 13, 1972).

Expenditure control was granted to the President by Congress during 
fiscal years 1969, 1970, and 1971.90 In each of those years Congress 
mandated spending ceilings that permitted reductions in program levels 
below the amounts appropriated. Those legislatively authorized im
poundments must be distinguished, however, from the impoundments 
that have occurred since July 1, 1971, for Congress has conferred no 
impoundment authority since that date.

In 1972, the President sought an expenditure ceiling of $250 million 
that would have provided him full discretion to reduce expenditures 
below congressional appropriation levels, the same power granted him 
by Congress during the three previous fiscal years.91 The House passed 
the administration bill92 93 and the Senate Finance Committee reported it 
out,03 but the Senate, although in agreement with the level of the ceiling, 
opposed granting impoundment authority to the President without spe
cific limitations. Instead of agreeing to the House bill, the Senate 
adopted an amendment offered by Senator Jordan of Idaho.94 The 
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Jordan amendment proposed to permit impoundment for fiscal purposes, 
but only on a proportional basis applicable to all programs and activi
ties,95 and would have further limited the President’s authority by pro
viding that “no amount specified in any appropriation or any activity, 
program or item within an appropriation may be reduced by more than 
10 per centum.” 96

95 The proportional impoundment did not apply to certain minor fixed items such 
as interest, food stamps, and judicial salaries. See id. at S 18051.

96 See id.
97Id. at S 18053. See also id. at S 18053-56 (remarks of Senator Nelson); id. at S 

18056 (remarks of Senator Chiles); id. at S 18061-62 (remarks of Senator Bayh); id. at 
S 18063-78 (remarks of Senator Packwood); id. at S 18078 (remarks of Senator Mc
Clellan); id. at S 18081 (remarks of Senator Buckley).

98 Id. at S 18082.
99 See H.R. Rep. No. 1606, supra note 43, at 1-2. Senator Long explained that the 

Senate conferees tried to reduce the percentage as low as possible and to increase the 
categories to which it applied in order to limit the reduction that could be made in 
any one program. See generally 118 Cong. Rec. S 18506-08 (daily ed. Oct. 13, 1972).

100 Id. at S 18529 (vote of 39-27).
101 For example, Senator Jordan of Idaho stated:

The key word of the Jordan amendment was proportional. That word 
has been removed from the conference version. . . . The President is per
mitted to cut up to 20 percent from a number of functionally grouped

In contrast to the administration bill, the Jordan amendment withheld 
authority for the termination or for the reduction beyond 10 percent 
of any program within an appropriation. Had the administration bill 
prevailed, the impoundments that have occurred with respect to dozens 
of programs would have been permitted. Reflecting the prevalent con
gressional mood, Senator Cranston declared that the power granted the 
President in the administration-House bill greatly exceeded that neces
sary to halt inflation and taxes: “It strikes at the very heart of our con
stitutional balance of power [and] would strip Congress of its powers 
to alter national spending priorities and substitute spending by presi
dential decree regardless of laws, appropriations, and programs estab
lished by Congress.” 97

The Jordan amendment carried the Senate by a vote of 46 to 28.98 
Senate and House conferees reached a compromise that permitted the 
President to effect spending reductions by reducing budget outlays for 
certain broad functional categories up to 20 percent of the revised 
budget estimate and that did not limit the amount he could cut from a 
specific program within a category.99 The Senate rejected the compro
mise reached by the conferees.100 Several Senators voted against it 
primarily because they objected to the authority it would have given 
the President to eliminate programs completely.101 When it became 
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apparent that the Senate would not grant the authority requested by the 
President, the conferees dropped the spending ceiling and passed the 
remainder of the bill.102 Both the House and Senate reports, even those 
favoring the President’s bill, had denied that the President could use the 
spending limitation proposal to terminate a program completely.103 In 
light of this clear congressional rejection of presidential program term
ination, the impoundment of any appropriation constitutes legislative 
action by the Executive, which clearly contravenes both the doctrine 
of separation of powers and the first part of the Y oungstown test.

programs. But, when one reads the fine print he learns that the President 
could eliminate some programs entirely by applying the 20 percent group 
limitation against a single program within that grouping.

Id. at S 18510. See also id. at S 18512-14 (remarks of Senator Humphrey); id. at 
S 18512-13 (remarks of Senator Moss); zJ. at S 18519, 18522 (remarks of Senator Taft); 
id. at S 18523-24 (remarks of Senator Nelson); id. at S 18526 (remarks of Senator 
Cranston); id. at S 18526-27 (remarks of Senator Mondale); id. at S 18527-28 (remarks 
of Senator Kennedy).

102See H.R. Rep. No. 1614, supra note 43, at 1 (second conference report).
103 The House Ways and Means Committee reported:

It is sometimes said that an expenditure limitation gives the President an 
item veto over the budget. While an expenditure ceiling of necessity places 
increased responsibilities on the President to bring the expenditure total for 
a year down to the expenditure ceiling level set by Congress, it does not 
result in the cancellation of appropriations as would happen in the case of 
item vetos. In the case of an expenditure limitation, funds which are re
served generally remain available for expenditure in subsequent years; 
with an item veto the appropriations are cancelled.

H.R. Rep. No. 1456, supra note 91, at 8-9; see S. Rep. No. 1292, supra note 93, at 3-11.
104See 343 U.S. 579, 586 (1952); id. at 599-603 (Frankfurter, J., concurring); id. at 

656 (Burton, J., concurring); id. at 662-66 (Clark, J., concurring). Similarly, in Neou 
York Times Co. v. United States two Justices rejected the Government’s requested 
injunction because Congress apparently had chosen to rely on other statutory provisions 
to achieve the result the Government sought to achieve by injunction. See 403 U.S. 
713, 740 (1971) (White, J., concurring); id. at 743 (Marshall, J., concurring).

105 343 U.S. at 660 (Burton, J., concurring).

Existence of Statutory Mechanisms Other Than Impoundment.
In the second portion of its decision in Youngstoum, the Supreme Court 
invalidated the seizure of the steel mills because statutory procedures 
for the control of labor strife were available to the President.104 As 
Justice Burton concluded: “The controlling fact here is that Congress, 
within its constitutionally delegated power, has prescribed for the Presi
dent specific procedures, exclusive of seizure, for his use in meeting the 
present type of emergency.” 105 Similarly, in the budget area Congress 
provided the President with broad powers effective until April 30, 1974, 
under section 203(a) of the Economic Stabilization Act Amendments 
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of 1971.106 In that section Congress granted the President broad author
ity to regulate prices, rents, wages, salaries, interest rates, and corporate 
dividends and similar transfers107 in order to stabilize the economy, re
duce the rate of inflation, minimize unemployment, improve the coun
try’s competitive position in world trade, and protect the purchasing 
power of the dollar.108 Realizing that a need for prompt and decisive 
legislative action frequently clashes with the slow and deliberative leg
islative process, Congress noted in section 202: “The adjustments neces
sary to carry out this program require prompt judgments and actions 
by the executive branch of the Government. The President is in a posi
tion to implement promptly and effectively the program authorized by 
this title.” 109 Thus, Congress has authorized mechanisms and alternative 
schemes to impoundment for presidential control of inflation, just as it 
had authorized alternatives to seizure for control of labor strife.

106 Pub. L. No. 92-210, § 203(a), 85 Stat. 744 (1971), as amended, Economic Stabili
zation Act Amendments of 1973, Pub. L. No. 93-28, § 2(a), 87 Stat. 27. The fore
going amendments completely superseded the original Economic Stabilization Act of 
1970. Pub. L. No. 91-379, §§ 201-06, 84 Stat. 799-800 (1970). See also Exec. Order No. 
11695, 35 Fed. Reg. 1473 (1973); Exec. Order No. 11730, id. at 19435 (together the 
executive orders supersede all previous related orders).

107 Pub. L. No. 92-210, § 203(a), 85 Stat. 744 (1971) (unchanged by the 1973 amend
ment). The original act contained similarly broad language. See Pub. L. No. 91-379, 
§ 202, 84 Stat. 799 (1970).

108 Pub. L. No. 92-210, § 202, 85 Stat. 744 (1971) (unchanged by the 1973 amend
ment) .

109 Id. Senator Ervin has indicated a crucial difference between the President and 
Congress: “The President, of course, can act with one mind and Congress has 535 
minds. It is hard to develop a consensus in the Congress. I have noticed that often I 
cannot get Congress to accept the sound views I have retained on a particular question.” 
Ervin Hearings I, supra note 9, at 24.

no Deputy Attorney General Sneed, in his written reply to the Senate Committee 
on Government Operations, supported presidential impoundment power as one of the 
President’s most effective means of maintaining fiscal control and of coordinating 
fiscal policies and argued that presidential fiscal authority would be rendered ineffec
tive if the President could not in some manner control expenditures. Ervin Hearings 
II, supra note 5, at 839. The Government in both Youngswwn and New York Times 
similarly argued that the action under review was the most efficacious means of deal
ing with the respective problems. 403 U.S. 713, 718-19 (1971) (Black, J., concurring) ; 
343 U.S. 579, 603-04, 609 (1952) (Frankfurter, J., concurring).

Congressionally enacted alternatives may not be as efficacious as im
poundment since impoundment controls the rate of governmental ex
penditures rather than the pricing system of economic markets.110 How
ever, in Y oungstonxn and in Ne<w York Times, the Supreme Court de
termined that the most efficacious action was not synonymous with a 
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necessary or an authorized action.111 In 1972, Justice Rehnquist, then 
Assistant Attorney General in charge of the Justice Department’s Office 
of Legal Counsel, offered a still more restrained view of the constitu
tional powers of the President. In a memorandum to Edward L. Morgan, 
Counsel to the President, Assistant Attorney General Rehnquist stated, 
“With respect to the suggestion that the President has a constitutional 
power to decline to spend appropriated funds, we must conclude that 
existence of such a broad power is supported by neither reason nor 
precedent.” 112 Rehnquist’s analysis has been repudiated by the Govern
ment as “erroneous,” 113 but it is consistent with earlier analyses pre
sented to prior Presidents114 and with over 180 years of the history and 
evolution of the power of the purse.

111 See 403 U.S. at 714; id. at 719 (Black, J., concurring); 343 U.S. at 589; id. at 609- 
10 (Frankfurter, J., concurring). In Youngstown Justice Douglas commented on the 
efficiency of the exercise of executive power compared with legislative power, but 
rejected an efficiency standard as a hallmark of tyranny. See id. at 629 (Douglas, J., 
concurring).

112 Ervin Hearings I, supra note 9, at 282.
113 See Ervin Hearings II, supra note 5, at 380-81.
114 The same, view was taken by Attorney General Cummings in a 1937 memoran

dum to President Roosevelt and was also presented in a Bureau of the Budget memoran
dum to President Kennedy in 1961. See id. at 283 (reprinting memorandum to President 
Roosevelt); id. at 338-40 (reprinting Bureau of the Budget memorandum to Kennedy 
in part). Significantly, President Roosevelt requested an item veto seven months after 
receiving the memorandum. See 83 Cong. Rec. 388 (1938) (quoting message from the 
President).

115 Representative Gerald Ford, however, in defending executive impoundment in 
1971, did state, “I admit that in effect it’s a line-item veto, but there is no question that 
[the President] has the final authority to impound.” See Glass, Impoundment Policy 
Fuels Political Struggle With Congress, 3 Nat’l J., May 15, 1971, at 1027, 1029.

H6 9 W’kly Compilation of Pres. Doc. 109-10 (1974).

THE EXECUTIVE VIEWPOINT

No President has specifically claimed the right to item veto appro
priation bills115 or to require Congress either to approve every appro
priation bill by a majority of two-thirds or else to accept the President’s 
uncontrollable power to ignore the provisions of the bills at will. The 
Executive has couched its assertions of power more carefully than that. 
A statement by the President at a January 31, 1973, news conference 
contained perhaps the clearest declaration of right. President Nixon 
proclaimed that the President has an absolutely clear constitutional right 
to impound funds and defined impoundment as, “not to spend money, 
when the spending of money would mean either increasing prices or in
creasing taxes for all the people.” 116 The essence of the claimed right 



1574 The Georgetown Law Journal [Vol. 62:1549

is clear—it is the right, if not the duty, of the President and his sub
ordinates to review levels of spending in light of current economic con
ditions, and then to reduce or to terminate federal programs in light of 
the social and economic goals and preferences of the Executive. The 
President’s order to eliminate $6!4 billion from the 1974 budget neces
sitated the examination and evaluation of each federal program. “In
effective activities and those that had already served their purposes had 
to be terminated, marginal activities reduced or slowed, and excessively 
costly ones restructured.” 117

117 Program Reductions and Terminations, in OMB, The Budget of the United 
States Government: Fiscal Year 1974, at 49 (1973). In accordance with these guide
lines, housing programs approved by Congress were frozen because they did not 
provide results commensurate with the cost to the taxpayer, the Rural Environmental 
Assistance Program was eliminated because it had a low priority and could be cut 
without serious economic consequences, and the Office of Economic Opportunity was 
to be phased out because it was no longer necessary. See id. at 122; OMB, The Budget 
of the United States Government: Appendix, Fiscal Year 1973, at 475 (1972); H.R. 
Rep. No. 49, 93 d Cong., 1st Sess. (1973).

118 See Ervin Hearings ll, supra note 5, at 279-87.
119 Id. at 287.
120 Id. at 288.
121 As Judge Flannery said in Guadamuz v. Ash, “Nowhere does our Constitution 

extol the virtue of efficiency and nowhere does it command that all our laws be 
fiscally wise. It does most clearly, however, state that laws, good or bad, be enacted 
by the Congress and enforced by the President.” 368 F. Supp. 1233, 1243 (D.D.C. 
1973).

In hearings before the Ervin Committee in February 1973, Office of 
Management and Budget (OMB) Director Roy Ash along with several 
other Cabinet officers offered testimony revealing the process used by 
the Executive to determine which program funds it would impound.118 
Director Ash claimed that the Administration was drawing lines between 
“good programs and sometimes better programs.” 119 Recognizing that 
Congress had appropriated $261 billion, the Executive believed that no 
more than $250 billion should be spent. According to Ash, “That 
[whether the total appropriated should be spent] is really the issue at 
stake here, not the process and consequence of any particular issue.” 120 
However, the process used by the Executive and the consequences of 
that process clearly are the essential issues. Impoundment is a legislative, 
decisionmaking process, and the Executive’s refusal to carry out Con
gress’s enactments invades the most fundamental constitutional preroga
tive of Congress. The Constitution does not distinguish between “good” 
and “bad” or “good” and “better” legislative programs.121

The basic issue became clearer when Director Ash explained the 
guidelines used by the OMB in its determination of whether or not a 
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program should be eliminated or funded partially.122 In a written state
ment submitted to the Committee after the hearings, Ash outlined three 
criteria used in impoundment determinations:

122 Ervin Hearings II, supra note 5, at 524.
123 Id. at 528. Ash further stated:

The needs of the Nation change continually, and with them the needs for 
specific Federal programs. In some cases the needs are transitory, and pass; 
in others, Federal programs intended to fulfill a specific need become 
redundant when these needs are met with new, broader programs. We are 
continually called upon to identify and correct inequities created by pro
viding excessive benefits to some by virtue of overlapping programs and 
insufficient benefits to others because of funding limitations of the broader 
program.” Id.

^ld. The paragraph continues: “Many Federal programs, particularly those in 
the social welfare area, are essentially large-scale social experiments ... As a conse
quence, some of the efforts simply fail to accomplish the objectives that they are 
intended to serve.” Id.

125 Id. “Many programs fulfill the intended objectives but at costs that far out
weigh the benefits likely to be derived from the program. In some instances the ‘real’ 
beneficiaries of the program are not the beneficiaries toward which the program 
[originally] was directed.” Id.

126 Id.
127 See id. at 358-402.
128 Id. at 360.

1. Does the need which brought about the enactment of the Fed
eral program still exist?123
2. Does the program achieve its intended goal?124
3. Is the program meeting its objectives in a reasonablv efficient 
way?125

The report concluded with summary descriptions of the principal cri
teria used in deciding to reduce or eliminate funds. The summary men
tioned a fourth criteria not given in the outline: “In some instances, 
funds for programs have been reduced or eliminated because, in the 
President’s judgment, the relative importance of the objective . . . places 
them at a point where, in light of limited resources, they seemed to rank 
lower than other programs.” 126 Thus, the President established priorities 
and eliminated programs that ranked low on his priority list.

In his appearance before the Ervin Committee, Deputy Attorney Gen
eral Joseph T. Sneed elaborately propounded the full scope of the Presi
dent’s argument.127 Sneed noted that Congress couches typical appro
priations in discretionary language and general terms and that the 
statutes traditionally do not require the Government to spend the full 
amount appropriated.128 Inferring congressional intent to give the Ex
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ecutive spending discretion, Sneed argued that Congress must clearly 
mandate spending all sums in order to override the direct and indirect 
sources of the President’s control of spending.129 In his second major 
contention, Sneed claimed that the failure of Congress to protect pur
chasing power and to avoid inflation has forced modern Presidents to use 
their veto power and, ultimately, to impound appropriations.130 Sneed 
argued that article II of the Constitution vests in the President discretion 
to refrain from spending funds where necessary to prevent harmful 
economic consequences131 and summarized additional arguments and 
political realities necessitating a presidential impoundment power as 
follows:

129 Id. at 361-62.
W Id. at 361.
131 Id. at 838.
132 Id. at 841.

Once established, spending programs become entrenched in the 
federal bureaucracy and develop powerful political relationships 
in the Congress and among special interest groups. In short, they 
acquire a self-perpetuating momentum, regardless of their logical 
relationships to other programs, and to changing national needs. 
In these circumstances, the President is authorized, for example, to 
merge essentially duplicative programs, and to eliminate programs 
which are no longer needed.132

The basic complaints and consequent justifications for a presidential 
impoundment power, then, focus on the antiquated legislative machinery 
in the appropriations process, the duplication of self-perpetuating spend
ing programs that survive only because of an entrenched bureaucracy 
and special interest groups, and the unresponsiveness of Congress to 
changing national needs, inflation, waste, and inefficiency. However, the 
President’s veto power, provided in article I, section seven, was designed 
to meet and avert exactly these failings in the legislative process. The 
Constitution did not provide for impoundment, the item veto, and the 
executive budget, which are functionally equivalent in that all three seek 
to isolate each appropriation not desired by the President and to subject 
it to a two-thirds vote. All three thereby deny the legislature the power 
of combination. To contemplate such a fundamental shift in power 
from the legislative to the executive branch of government is to con
template a major revision in the Constitution; the Constitution makes 
Congress the ultimate judge of whether or not a particular program is 
necessary.
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The Present Budgetary System of the Federal 
Government and its Evolution

Over the years, the Executive has made several arguments in support 
of impoundment of funds.133 One of the major arguments has been the 
claim that in the absence of language in authorizing or appropriating leg
islation requiring all appropriated funds to be expended, none need be 
spent. Thus, the absence of an express mandate allegedly permits the 
exercise of discretion to withhold funds where other statutes, principally 
the Anti-Deficiency Act,134 the ceiling on the public debt,135 and the Em
ployment Act of 1946,136 confer that discretion. These statutes must be 
examined to determine whether they grant such discretion.

133 See generally notes 115-132 supra and accompanying text.
134 31 U.S.C. § 665 (1970).
135 Second Liberty Bond Act, 31 U.S.C. § 757b (Supp. II, 1972).
136 15 U.S.C. § 1021 (1970).
137 Ch. 18, 42 Stat. 20, as amended, ch. 946, 64 Stat. 832, as amended, Pub. L. No. 91- 

510, 84 Stat. 1140, codified at 31 U.S.C. 1, 2, 11, 13-24, 41-44, 46-50, 52-57 (1970).
138 31 U.S.C. 11(a)(5), (6) (1970).
139 See generally OMB, The United States Budget in Brief: Fiscal Year 1974, 

at 57-59 (1973). The budget process involves four phases: “(1) Executive formulation 
and submission; (2) congressional authorization and appropriation; (3) budget exe
cution and control; and (4) review and audit.” Id. at 57.

140 Ch. 1484, § 4, 33 Stat. 1257 (1905), as amended, Act of Feb. 27, 1906, ch. 510, 
§ 3, 34 Stat. 27, as amended, General Appropriation Act of 1950, ch. 896, § 1211, 64 
Stat. 595, codified at 31 U.S.C. § 665 (1970).

The nature of an appropriation is such that all funds need not be 
spent, but the absence of an express mandate that all funds be expended 
does not necessarily mean that no funds need be expended. Appropria
tions are estimates of funds needed to attain the objectives expressed in 
substantive law. Congress attempts to appropriate no more and no less 
than necessary, but absolute congressional precision is unattainable and 
Congress has established two statutory mechanisms by which the Ex
ecutive can contribute to the achievement of this goal. The first is the 
Budget and Accounting Act of 1921137 in which Congress directed the 
President to submit to it a comprehensive annual budget with estimates 
of receipts and of expenditures and necessary appropriations.138 With 
the aid of this working document, Congress determines the amount of 
funds to be devoted to each of the competing and alternative demands 
expressed by the citizenry through its representatives and thereby estab
lishes the Government’s priorities.139

Through the second statute, the Anti-Deficiency Act,140 Congress has 
extended its control over appropriations beyond the period of enactment 
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by two principal methods. First, Congress has directed the OMB to 
apportion each appropriation over the period of time for which it is 
granted so that a spending agency cannot run out of funds before the 
end of the fiscal year.141 To prevent requests for deficiency appropria
tions, specific statutorily defined circumstances limit OMB’s authority to 
apportion funds at such a rate in the early part of the fiscal year that 
additional appropriation will be required later in the year.142 Under the 
second method of control mandated by the Anti-Deficiency Act, the 
OMB must review the operations of each agency and, if the provision 
of the level of services originally contemplated requires less funds than 
originally estimated, must withhold the excess funds from the agency 
to prevent the agency from expending the funds on congressionally un
authorized objects.143

141 31 U.S.C. § 655(d) (2) (1970).
142 Id. § 655(e).
143 Id. § 655(c)(2).
144 If an inherent power to impound is asserted and its invalidity is not conceded, 

then subsequent legislation is irrelevant, and the President has an absolute veto, an 
untenable result. See 1 The Records of the Federal Convention of 1787, at 20-23, 
94-105 (M. Farrand ed. 1966) ; Note, supra note 6, at 1297-99.

The historical foundations and legislative history of these acts il
luminate two key facts. First, reductions in expenditures from the 
amount appropriated are permissible only if the objectives intended to 
be realized by use of the appropriated funds can be accomplished by 
expenditure of a lesser amount. Second, any reductions below the levels 
necessary to accomplish Congress’s objectives are tantamount to item 
vetoes. Congress must enact subsequent specific legislation to coerce the 
spending of impounded funds,144 and the specific legislation is easily 
subject to the ordinary veto, which Congress can override only by a 
two-thirds vote of both Houses. In terms of the legislative power, then, 
impoundment achieves the same end as the item veto by forcing every 
appropriation with which the Executive disagrees to command a two- 
thirds vote in both legislative chambers. Functionally, impoundment and 
the item veto equally shift the balance of power over the budget from 
Congress to the Executive.

ITEMIZATION

Probably the oldest and most persistent though generally unsuccessful 
means of exercising legislative control over expenditures is specificity in 
appropriation. Itemization first appeared in acts of Parliament in the 
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mid-seventeenth century.145 In the United States, itemization creates a 
greater degree of legislative control of the budget, since article I, section 
nine of the Constitution effectively prohibits the use of funds appropri
ated for one purpose to accomplish another purpose.146 Usually called 
specific or itemized appropriation, itemization contrasts with lump-sum 
or in-gross appropriations that expand executive discretion by leaving 
to the Executive the determination of the precise allocation of funds.

145 4 M. Thomson, A Constitutional History of England—1642 to 1801, at 206 
(1938).

146 U.S. Const, art. I, § 9.
147 See Act of Feb. 11, 1791, ch. 6, 1 Stat. 190; Act of Mar. 26, 1790, ch. 4, § 1, 1 

Stat. 104; Act of Sept. 29, 1789, ch. 23, 1 Stat. 95.
148See L. Wilmerding, The Spending Power 24-26 (1943).
149 Act of Feb. 28, 1793, ch. 18, § 1, 1 Stat. 325; see L. Fisher, supra note 33, at 111.
150 L. Wilmerding, supra note 148, at 28.
151 See V.J. Browne, The Control of the Public Budget 37-39 (1949); L. Wil

merding, supra note 148, at 20-49. Writing to Hamilton on April 5, 1798, Wolcott 
complained that “[t]he management of the Treasury becomes more and more difficult. 
The legislature will not pass laws in gross. Their appropriations are minute; Gallatin, 
to whom they yield, is evidently intending to break down this department, by 
charging it with an impracticable detail.” 2 G. Gibbs, Memoirs of the Administra
tions of Washington and Adams 45 (1846).

152 L. Wilmerding, supra note 148, at 48.

During the first three years of Alexander Hamilton’s tenure as Secre
tary of the Treasury, from 1789 to 1791, lump-sum appropriations for 
the entire Government were made in one bill usually consisting of a 
single paragraph.147 By 1793, strong congressional criticism of the de
gree of discretion afforded by lump-sum appropriations had devel
oped.148 In reaction the 1793 appropriation acts detailed minutiae such 
as an item of $450 for “firewood, stationery, printing and other con
tingencies in the treasurer’s office.” 149 The executive departments in 
turn responded to itemization by stretching the interpretation of the 
highly itemized acts. As one scholar, Lucias Wilmerding, wrote: 
“[FJrom 1795 to 1801 it was not upon the will of Congress that the 
application of the public moneys depended but upon the rules of inter
pretation which Wolcott [Hamilton’s successor at the Treasury] had 
formed with a just regard, as he put it, for the welfare of Congress and 
the people.” 150 Throughout his tenure as Secretary of the Treasury, 
Wolcott encountered strong opposition from Albert Gallatin, then a 
member of the House from Pennsylvania and later Jefferson’s Secretary 
of the Treasury,151 but in the end Wolcott prevailed: “When the Re
publicans took office in 1801 the transfer of [funds between] appropria
tions was recognized as settled custom, proper though illegal.” 152
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President Jefferson, seeking itemization in his first address to Con
gress, argued: “[I]t would be prudent to multiply barriers against [the] 
dissipation [of public funds] by appropriating specific sums to every 
specific purpose susceptible of definition . . . 153 Although Jefferson’s

153 1 J.D. Richardson, supra note 43, at 329.
154 Wilmerding describes Hamilton’s argument:

Taking a familiar example, transportation of the army, he proceeded to 
show that oats and hay for the subsistence of horses were each susceptible 
of definition and so, by the terms of the message, should be appropriated 
for separately; but what, he asked, if, as frequently happens, more than a 
sufficient quantity of one article be provided and not a sufficient quantity 
of the other? Are the horses to starve because the officer who is to make 
provision cannot divert money from one appropriation to another? And, 
mayhap, is the army to starve also by a failure in the means of transporta
tion? Such a view he deemed an excess of theory possible only in a man 
enveloped all his life in a speculative mist.

L. Wilmerding, supra note 148, at 51.
155 Act of Mar. 3, 1809, ch. 28, 2 Stat. 535.
156 See id.
157 Id.

address met with a bitter attack by Alexander Hamilton, who conceded 
the theory of specific appropriation but denounced its application to 
every specific purpose susceptible of definition,154 Congress responded 
by enacting the itemization theory into general law in 1809.155 The law 
provided that funds appropriated could be expended only for the pur
pose for which appropriated.156

Too much specificity breeds administrative circumvention, and hu
man limitations ensure that appropriations requested by executive agen
cies are, at best, loose estimates for many objects of expenditure. As 
the theory of specificity was being codified, two administrative practices 
developed to circumvent the theory and to provide flexibility. One was 
the practice of transferring unexpended balances in one item of appro
priation to another item that had become deficient in funds. The 1809 
act that codified the theory of specificity sanctioned this practice to 
a limited extent by authorizing the President, during any recess of 
Congress, “to direct, if in his opinion necessary for the public service, 
that a portion of the monies appropriated for a particular branch of 
expenditure in [a] department be applied to another branch of ex
penditure in the same department . . . .” 157 The second practice in
creasing flexibility was that of requesting deficiency appropriations. An 
agency would spend an initial appropriation at a rate that would exhaust 
the funds before the end of the fiscal year. When the funds were ex
hausted, the agency would request a deficiency appropriation from
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Congress so that it could continue operations until the beginning of the 
next fiscal year. Congress might balk, “but the money was exhausted, 
the need was indisputable, and they found their hands forced,” 158 hence 
the term “coercive deficiencies.”

158 R. Hawtrey, The Exchequer 8-9 (1921).
159 See L. Wilmerding, supra note 148, at 78-81. Opposition persists to this day. 

See Ervin Hearings 7/, supra note 5, at 695-98.
160 See L. Wilmerding, supra note 148, at 78-81.
16130 Annals of Cong. 421 (1817).
162 An agency naturally tends to overestimate for strategic purposes in dealing with 

Congress. John Quincy Adams during his presidency suggested padding the estimates 
because Congress would, according to Adams, “retrench something from the estimates 
presented to them; and if some superfluity be not given them to lop off, they will cut 
into the very flesh of the public necessities.” See L. Fisher, supra note 33, at 90. 
Agencies have followed this advice persistently, and the deliberate overestimation com
bined with the imprecision of appropriations form the historical explanation for the 
belief that an appropriation is not a mandate to spend every cent thereof.

163 L. Wilmerding, supra note 148, at 99. Wilmerding quotes an 1829 letter to John 
Branch, Secretary of the Navy, as an articulate and perceptive observation by an 
administrator in the field:

Yet, after all, they are but estimates-, and until it shall be given us to fore
see the events of futurity, the fluctuations in the markets of the world, and 
the casualties of the ocean, we shall never arrive at precise accuracy in our 
calculations as to the expense of a navy employed in every known sea, and 
experiencing the vicissitudes of every known climate.

Id. at 100-01.
164 See id. Specificity varied according to the subject of appropriation and the na

tion’s needs. Lump-sum appropriations became particularly prevalent during periods 
of war and national depression when the demand for flexibility was greatest. See id. 
at 162, 180-81. Lucias Wilmerding concluded his survey of 150 years of itemization 
by warning against the belief that the retreat from specificity indicates laxity on the part 

Soon after Congress gave express legislative sanction to appropriation 
transfers, congressional opposition to the practice surfaced.159 In 1816 
Representative Calhoun sought to repeal the transfer authority granted 
in 1809.160 Secretary of the Treasury Crawford argued in response that 
the repeal would not enforce economy but rather would lead the agen
cies to increase their initial estimates;161 the reduction of flexibility would 
exacerbate the agencies’ tendency to overestimate in order to provide a 
cushion.162

Congress took no immediate action to prevent the transfer of funds; 
indeed, the 1820’s saw the collapse of specific appropriation, due in part 
to the impossibility of accurately estimating needs under numerous ap
propriation headings.163 However, only the control collapsed; the prac
tice continued and raised questions of how specific Congress would be 
and how imaginative agencies could be in evading that specificity.164 
Moreover, Congress subsequently did restrict transfer authority. Al
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though the authority was broadened in 1842, it was contracted again in 
1852165 and finally repealed in 1868.166 167

of Congress or unfaithfulness on the part of the Executive and by cautioning against 
extreme specification of appropriations as incompatible with the needs of administration. 
Id. at 194.

165 Id. at 108-10.
166 Act of Feb. 12, 1868, ch. 8, § 2, 15 Stat. 35; see L. Wilmerding, supra note 148, 

at 118-21. See generally L. Fisher, supra note 33, at 116-19; Ervin Hearings II, supra 
note 5, at 696-98.

167 L. Wilmerding, supra note 148, at 137.
168 Ch. 251, § 7, 16 Stat. 251, as amended, Act of Mar. 3, 1905, ch. 1484, § 4, 33 Stat. 

1257, as amended, Act of Feb. 27, 1906, ch. 510, § 3, 34 Stat. 48, as amended, General 
Appropriation Act of 1950, ch. 896, § 1211, 64 Stat. 765, codified at 31 U.S.C. § 665 
(1970). While the effort has had only limited success, the evolution of the statute 
reveals both the importance of the attempt and the relationship between coercive de
ficiencies and the concept that an appropriation is not a mandate to spend. The 
statute formed the prototype for the subsequently enacted Anti-Deficiency Act.

169 See L. Wilmerding, supra note 148, at 137-39.
170 See id. at 137.
171 Id. at 138.
172 See 10 Cong. Rec. 1129 (1880).
173 Act of June 16, 1880, Pub. L. No. 46-234, 21 Stat. 249. A strikingly similar de

With the repeal of transfer authority, only coercive deficiencies could 
be used to avoid the strict system of specific itemized appropriations.107 
Congress attempted to eliminate this avenue with the Act of July 12, 
1870, originally codified as Revised Statute section 3679,168 which pro
hibited any agency from spending during one fiscal year a sum in ex
cess of its appropriations for that year or to contract for the future 
payment of money in excess of such appropriations. While the purpose 
underlying this statute was to halt coercive deficiencies, the statute did 
not accomplish the goal.169 In 1879, for example, the Postmaster Gen
eral requested a $2 million deficiency appropriation,170 $1.7 million of 
which was to satisfy contracts already entered into for the latter part 
of the fiscal year. This appeared to violate directly section 3679 of the 
Revised Statutes, but the Postmaster General disagreed and claimed:

[The postal authorities] had not yet spent money in excess of 
their appropriations, nor would they do so; if Congress failed 
to appropriate the $1,700,000 needed to fulfill their contracts, they 
would annul those contracts, pay the contractors one month’s 
pay as usual in cases of reduction or termination of contract, and 
stop the mails; the country might be inconvenienced, but Section 
3679, Revised Statutes, would be inviolate.171

Notwithstanding acrimonious criticism from members in both Houses,172 
Congress granted the appropriation,173 and a pattern of extensive item
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ization, prohibition of transfers, and the resulting extensive use of de
ficiencies was established.174

ficiency request from the Post Office in the late 1940’s led to the revision of the Anti
Deficiency Act into its present form. See notes 312-350 infra and accompanying text.

174 Lucias Wilmerding describes the widespread use of deficiencies:
It became, therefore, the object of each department head and, more par
ticularly of each bureau chief to establish as a system what had been begun 
as an anomaly. The records show that in this effort they succeeded. During 
the next quarter century (1880-1905) their disregard of Congressional action 
upon their estimates became habitual and finally came to be taken as a 
matter of course. Soon it could be said that the departments had become 
the appropriating authorities and that Congress had sunk to be the mere 
register of their determinations . . . [The departments spent money] in 
perfect confidence that Congress would appropriate supplementary sums 
when they were requested rather than stop the service.

L. Wilmerding, supra note 165, at 140.
175 Williams, The Inter University Case Prograin, Number 28: The Impounding of 

Funds by the Bureau of the Budget, in Ervin Hearings I, supra note 9.
176 J. Burns, Presidential Government 6-7, 9-10 (Sentry ed. 1973).
177 See generally V.J. Browne, supra note 151, at 29-32; J. Hart, The American 

Presidency in Action: 1789, at 214-39 (1948).

THE HISTORICAL FOUNDATIONS OF THE BUDGET AND ACCOUNTING 
ACT OF 1921 AND ANTI-DEFICIENCY ACT OF 1906

The congressional practice of extensive itemization led to widespread 
use of deficiency appropriations to provide flexibility, which in turn led 
to the enactment of section 3679 of the Revised Statutes. A later version 
of this act divided appropriations into quarterly allotments, “the rudi
ments of appropriation reserves, the sine qua non of the impounding 
process.” 175 A second requisite of impoundment is the existence of a 
control agency independent of the spending agency. Because the Office 
of Management and Budget satisfies that requisite and thereby makes 
impoundment possible, the OMB’s historical roots must be explored.

Congress viewed with apprehension the power that Alexander Ham
ilton, the nation’s first Secretary of the Treasury, might exercise.176 In 
addition, recognition of the fact that Congress would have a more inti
mate relationship with the Treasury than with the Departments of 
State and War led the first Congress to devote much of its energy to 
the organization of the Treasury Department.177 Congress first faced 
the critical issue of whether the Department should be run by a com
mission, in order to disburse power, or by a single executive with con
centrated power. Although Representative Gerry, who favored the 
commission form and who argued that a single Secretary of the Treasury 
would have “greater influence than the President of the United States 
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has and more than is proper for any person to have in a republican form 
of government,” 178 garnered considerable support, Congress ultimately 
decided to place control in the hands of a single Executive.179

178 i Annals of Cong. 387 (1789).
179 fcL at 396; see Act of Sept. 2, 1789, ch. 12, § 1, 1 Stat. 65.
180 See V.J-. Browne, supra note 168, at 30-31; 1 Annals of Cong. 592 (1789) 

(remarks of Representative Page).
1811 Annals of Cong. 6D7xf 1789).
182 See id. at 594 (remarks of Representative Benson); id. at 602-03 (remarks of Rep

resentative Lawrence).
183 1 Annals of Cong. 604 (1789). Madison’s argument that Congress would benefit 

from centralized control in the Treasury Department was repeated by the committee 
that drafted the Budget and Accounting Act of 1921. See H.R. Rep. No. 362, 66th 
Cong., 1st Sess. 9-10 (1919). The fears that existed in Madison’s time existed 130 
years later, and Congress no longer could resist the change. See notes 243-280 infra 
and accompanying text.

184See J. Burns, supra note 176, at 9-12; L. Fisher, supra note 33, at 87-88; Ford, 
Budget Making and the Work of Government, 62 Annals 1, 4-5 (1915).

When Congress turned to the consideration of the powers of the 
Treasury Secretary, debate centered around whether the Secretary 
would digest and report plans or rather would digest and prepare plans 
for expenditures and revenue. Many feared that the former would di
minish congressional power,180 so Congress struck out the word “report” 
and inserted the word “prepare” in the enumeration of the Secretary’s 
duties.181 The debate clearly established that although the Secretary 
might submit proposed expenditures, the final authority to reduce or 
augment the proposed amounts lay with Congress.182 Madison spoke 
with considerable prescience when he voiced the minority view:

[Cjompare the danger likely to result from [a Secretary bent 
upon influencing policy] with the danger and inconvenience of 
not having well-formed and digested plans, and we shall find in
finitely more to apprehend. Inconsistent, unproductive, and ex
pensive schemes, will be more injurious to our constituents than 
the undue influence which the well-digested plans of a well-in
formed officer can have.183

When Hamilton assumed office, he quickly made known that he did 
not share the restrictive views of his duties and powers held by certain 
House members.184 Operating under the supposedly narrow duties pre
scribed by Congress, he successfully assumed the broad powers of a 
finance minister; he scrutinized and revised the agencies’ requests for 
appropriations and presented to Congress systematic budgets that ex



1974] Presidential Impoundment 1585

pressed his judgments on revenue and expenditure needs.185 After Ham
ilton’s opponents forced his resignation in 1795, his successor, Oliver 
Wolcott, and Wolcott’s successor, Albert Gallatin, continued the Ham
iltonian model, though perhaps less forcefully.186 With Gallatin’s de
parture, comprehensive budgeting and central control by the Executive 
ceased except for the years from 1845 to 1849, during the presidency 
of James Polk.187 Congress finally amended the Treasury Act of 1789, 
which Hamilton had construed as giving him power to revise estimates, 
expressly to deny the Secretary any power of revision.188 The Secre
tary’s role became purely the ministerial one of collating each agency’s 
estimates and passing them on to Congress.189

185 W. Willoughby, The National Budget System 5 (1927). The submission of 
systematic budgets has occurred since 1921 under the Budget and Accounting Act of 
1921. Ch. 18, § 207, 42 Stat. 22, codified at 31 U.S.C. § 16 (1970). Although frequently 
called executive budgets, “executive budget” properly is not applicable since the term 
originally was used to describe proposals modeled on the English budget system, those 
in which the legislature’s power to augment executive appropriation proposals is denied 
or diminished. The term “executive” or “legislative” is used to designate which of the 
two institutions has the primary decisionmaking role, a crucial distinction. See H.R. 
Rep. No. 362, 66th Cong., 1st Sess. 7 (1921); notes 254-264 infra and accompanying 
text.

186 See V.J. Browne, supra note 151, at 37; L. Fisher, supra note 33, at 89.
187 Polk exerted active central control, for as a former chairman of the House 

Ways and Means Committee he well knew the bureau chiefs’ tendency to request 
large and sometimes extravagant sums. 4 The Diary of James K. Polk—1845-1849, at 
174-75 (1910). Polk instructed his Cabinet to eliminate padding from the estimates 
and personally intervened to reduce or eliminate items from the bureau estimates when 
cabinet action appeared too timid. Id. at 181. See also 3 id. at 212-13, 215-16, 218-22.

188 W. Willoughby, supra note 185, at 6-7.
189 Cf. D. Selko, The Federal Financial System 79 (1940).
190 A congressional system is, according to V.J. Browne, “a financial system in 

which Congress, so to speak, called the tune,” maintaining “omnipotence” to the ex
clusion of the Executive. V.J. Browne, supra note 151, at 69.

191 See L. Fisher, supra note 33, at 88.
192 id. at 92. See also V.J. Browne, supra note 151, at 50-51.

Aside from the brief interlude of Polk’s presidency, the 100-year 
period from Gallatin’s resignation to 1921 is known as the era of the 
“congressional system.” 190 The ascendancy of the House Ways and 
Means and the Senate Finance Committees marked the first half of the 
period. Each Committee had full responsibility over both revenue and 
appropriations measures and, until the Civil War, could fairly easily 
handle the nation’s finances.191 However, after 1861 the magnitude of 
the war budget placed too great a burden on the Committees,192 and 
immediately after the Civil War the appropriations jurisdiction of both 
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was splintered off into new appropriations committees in both the House 
and the Senate.193

193 L. Fisher, supra note 33, at 92-93.
194 See generally V.J. Browne, supra note 151, at 54-55.
195 Rules of the House of Representatives, R. XXI(2); IV Hind’s Precedents 

§ 3578, at 382 (1907).
196 L. Wilmerding, supra note 148, at 143. Four years after the Holman amendment 

passed, Representative James A. Garfield accurately predicted that its consequence 
would be the dispersion of appropriations responsibility to several committees, which 
ultimately would result in the complete absence of “any general and comprehensive 
plan.” Garfield, National Appropriations and Misappropriations, 128 N. Am. Rev. 
572, 585-86 (1879).

197 L. Fisher, supra note 33, at 93.
198 L. Wilmerding, supra note 148, at 143-44.

For the next 20 years the House and Senate Appropriations Commit
tees struggled to increase their power and thereby incurred the enmity 
of many other members. In 1875 the Holman amendment to House 
rule XXI substantially aggravated the tension in the House by permitting 
appropriation bills to carry amendments to the substantive authorizing 
legislation so long as the amendments retrenched expenditures.194 The 
new emphasis on retrenchment greatly enlarged the jurisdiction of the 
House Appropriations Committee,195 and other committees that had 
jurisdiction over substantive authorizing legislation felt that the Appro
priations Committee was encroaching upon their jurisdiction. Further, 
the attachment to appropriation bills of amendments to substantive leg
islation so overloaded the Committee that its members could not devote 
sufficient attention to appropriations.196

Consequently, the House Appropriations Committee lost jurisdiction 
over rivers and harbors appropriations in the 1870’s, over agriculture 
and forestry appropriations in 1880, and over six additional appropria
tions areas in 1885.197 The resulting balkanization of the appropriations 
process can be summarized as follows:

[TJhe grasp which the Committee on Appropriations alone could 
keep upon the purse strings was relaxed; the spending committees, 
having intimate and for the most part cordial relations each with a 
particular department, launched out into an unrestrained compe
tition for appropriations, the one striving to surpass the other in 
securing greater recognition and more money for its special charge. 
In these circumstances it is not surprising that executive dereliction 
passed almost unnoticed and that the department heads and bureau 
chiefs came to look upon themselves rather than upon Congress 
as the ultimate arbiters of expenditure.198
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That requests for deficiency appropriations remained within the juris
diction of the Appropriations Committee aggravated the lack of central 
and consistent control.199

199 See id. at 145.
200 Census Bureau of the United States Dep’t of Commerce, The Statistical 

History of the United States from Colonial Times to 1957, at 711 (1960) [hereinafter 
cited as Statistical History].

201 J. Bryce, 1 American Commonwealth 184 (1924 ed.). Lord Bryce described 
the disarray of the appropriations system and the extraordinary friction and delay 
caused by the legislative structure as well as by the separation of powers between 
Congress and the Executive. See id. at 177-90, 216-28.

202 Statistical History, supra note 200, at 711.
203 L. Fisher, supra note 33, at 98.
20439 Cong. Rec. 3780 (1905). See also id. at 3689-93, 3780-83.

While the fragmentation of the congressional appropriations process 
was fostering extravagance, the high tariff policy created an embarrass
ment of riches. From 1866 through 1893 the nation amassed the envi
able record of 28 straight years of federal surpluses. The federal debt, 
standing at an astonishing level of almost $2.7 billion at the end of the 
Civil War, was reduced by two-thirds to $961 million by 1893.200 Speak
ing of the financial state of the nation at the close of the nineteenth 
century, Lord Bryce concluded that “under the system . . . here de
scribed America wastes millions annually. But her wealth is so great, 
her revenue so elastic, that she is not sensible of the loss.” 201 In the 
following years, however, severe recession struck the nation and caused 
six straight years of huge deficits.202 Although preceded by four straight 
years of surpluses, a decline in customs revenue in 1904 and a sharp rise 
in expenditures, reflecting a $50 million right-of-way payment for the 
Panama Canal, produced a substantial deficit.203 The nation no longer 
could afford its wasteful, fragmented appropriations procedure.

ENACTMENT OF THE ANTI-DEFICIENCY ACT

Congress’s growing recognition of the ineffectiveness of extant stat
utory controls over deficiencies and the increasing demand for restraint 
in government expenditures caused Congress to amend section 3679 of 
the Revised Statutes in 1905. The House Appropriations Committee 
proposed legislation, later known as the Anti-Deficiency Act, to end 
abuses that had continued for many years—the use of monies appropri
ated for one purpose for a different purpose and the use of coercive de
ficiencies to obtain mid-year increases in financing.204 Congress be
lieved that the amendment would solve the deficiency problems by re
quiring (1) monthly or other apportionment of the initial appro pria- 
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tion so as to spread it out over the entire fiscal year, (2) adherence to 
such apportionment unless waived in writing by the top-ranking agency 
official, (3) transmittal of the reasons for all waivers to Congress with 
any deficiency request, and (4) the imposition of the sanctions of sum
mary removal from office and punishment by fine or imprisonment for 
failure to adhere to the requirements.205 Experience during the follow
ing few months proved the expectations wrong.

205 Act of Mar. 3, 1905, ch. 1484, 33 Stat. 1257, codified at 31 U.S.C. § 665 (1970).
206 See Act of Feb. 27, 1906, ch. 510, § 3, 34 Stat. 48, codified at 31 U.S.C. § 665 

(1970).
207 See 40 Cong. Rec. 1273-91, 1316-24, 1376-96 (1906).
208 An undercurrent of intense congressional frustration and outrage at the seeming 

impossibility of obtaining adherence to limitations and controls on expenditures con
stantly ran through the debates. See id. at 1290 (remarks of Representative Fitzgerald). 
Representative Fitzgerald, a member of the Appropriations Committee and later its 
Chairman, expressed incredulity over the degree of avoidance of the prior year’s 
amendment of section 3769 and over the apparent belief of each department official 
that the amendment was intended to apply to all except himself. Id.

Id. at 1274 (remarks of Representative Littauer). The identification of bureau 
chiefs as the principal villains was not merely an indirect way of attacking the Presi
dent; it is a continuing theme, voiced not infrequently by Presidents, in discussions of the 
budget process. See, e.g., 119 Cong. Rec. 1404 (daily ed. Jan. 29, 1973) (President 
Nixon’s 1973 budget message); notes 266-287 infra and accompanying text (congres
sional debates over Budget and Accounting Act of 1921). See also C. Schultze, supra 
note 43, at 94.

™ld. at 1273. The remarks by Representative Fitzgerald provide an excellent sum
mary of the reasons for the expenditure overruns. Id. at 1289-90.

211 ld.\ see id. at 1316-17 (Bureau of Steam Engineering’s use of ambiguity regarding 
waiver).

In presenting the Urgent Deficiency Bill of 1906,206 the House Ap
propriations Committee urged further amendments to section 3679 of 
the Revised Statutes. The debates indicate that Congress was far more 
concerned about the budgetary process than during previous years207 
and provided a forum for exploring broad, troublesome problems, both 
executive and congressional, with the budgetary process.208 Placing the 
blame on both Congress and the bureau chiefs,209 Representative Lit- 
tauer identified as major problems the inadequate preparation of initial 
estimates, agency exploitation of House-Senate rivalry, Appropriations 
Committee failures, and simple defiant overexpenditure by bureau 
chiefs.210 Representative Tawney, Chairman of the Appropriations Com
mittee, identified as the defect in the existing law its failure to define the 
grounds upon which the right of waiver could be exercised.211 To 
remedy this defect, Congress altered section 3679 of the Revised Stat
utes to permit a department head to waive the monthly apportionment 
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only upon the happening of unexpected, extraordinary emergencies 
or unusual circumstances.212 Unfortunately, Congress did not correct 
the critical flaw in the statute, which remained until 1933; the waiver 
power had to be placed in officials who would ensure its proper exer
cise and who would control the bureau chiefs’ tendency to spend every 
penny they could obtain.213

212 Act of Feb. 27, 1906, ch. 510, § 3, 34 Stat. 48, codified at 31 U.S.C. § 665 (1970).
213 40 Cong. Rec. 1317 (1906) (Representative Palmer’s colloquy with Represen

tative Tawney); id. at 1282 (remarks of Representative Fitzgerald).
214 L. Wilmerding, supra note 148, at 149.
215 Act of Mar. 4, 1909, ch. 299, § 7, 35 Stat. 1027; L. Fisher, supra note 33, at 98-99. 

The essence of the Smith amendment has been codified in the Budget and Accounting 
Act of 1921. § 202, 31 U.S.C. § 13 (1970).

216 43 Cong. Rec. 3310 (1909) (remarks of Representative Smith). The statute re
quired the Secretary of the Treasury to estimate revenues for the next fiscal year 
immediately after he received the estimates of appropriations requested by each of the 
bureaus and departments; if the appropriations requests exceeded estimated revenues, 
the Secretary was required to apprise the President so that the President could advise 
Congress on how the estimated appropriations could be reduced to bring them within 
estimated revenues or on what loans or new taxes would be necessary to remedy the 
deficiency. Act of Mar. 4, 1909, ch. 299, § 7, 35 Stat. 1027.

Coercive deficiencies, in the sense of the simple duress or compulsion 
they imposed on Congress, did not form the crux of the problem but 
were symptomatic of deeper problems. When Congress enacted the 
Anti-Deficiency Act it moved toward greater itemization in appropria
tion legislation. Acting out of distrust of the executive departments, 
Congress sought to leave as little as possible to executive discretion.214 
At the same time, population growth and more complex industrial in
stitutions placed more and more demands on the federal government. 
Increasingly, the fragmented appropriations system in Congress was 
breaking down under unbearable demands.

PRELUDE TO THE BUDGET AND ACCOUNTING ACT OF 1921

The Smith Amendment. Shortly after the enactment of the
Anti-Deficiency Act, Congress attempted to correct other defects in 
the congressional budget system by enacting the Smith amendment.215 
Congress expected the amendment to force the President to use the 
power of his office to compel reductions in budget estimates so that the 
estimates would fall within the anticipated revenues; because the amend
ment focused attention on the President, the onus of deficits or in
creased taxes would fall upon him.216 Congress’s action was not moti
vated by hostility to President Taft but merely evidenced the recogni
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tion that only the President possessed authority sufficient to control the 
appetites of the bureaucracy.217 Representative Sherley and Representa
tive Tawney, chairman of the Appropriations Committee, focused upon 
two clearly related and important points. Sherley pointed out that a 
comprehensive budget prepared by the President would bring the com
peting priorities of governmental functions sharply into focus,218 and 
Chairman Tawney recognized that Congress was unable to determine 
effectively the sums minimally necessary for each program.219 Chairman 
Tawney thus expressed the growing recognition that the increasing 
complexity of government required new organizational structures in 
both branches. Although Representative Finely, expressing institutional 
jealously shared by many of his colleagues, did not wish to consider exec
utive branch reform because he considered cutting appropriations to fit 
revenues to be Congress’s, not the President’s, job,220 Representative 
Smith, in response, reemphasized that Congress sorely needed the help 
of the President to control the bureaucracy’s budgetary appetite.221

217 43 Cong. Rec. 153 (1908). Representative Livingston had suggested that the 
Secretary of the Treasury be mandated to reduce appropriation estimates to fit 
revenues. Representative Smith pointed out the practical political problem that would 
be created by such a provision since the Secretary was not superior to other Cabinet 
officers. Id.

Congress also was aware that its own house was not in perfect order. Representative 
Smith, as he began his explanation to the House of the Smith amendment, placed 
substantial blame on the decentralized chaos of the then existing congressional struc
ture. Congressman Smith pointed out that prior to 1861, when both the revenue and 
the appropriation powers were lodged in the Ways and Means Committee, Congress 
had a means to prevent expenses from exceeding revenues. He emphasized that the 
executive and legislative splintering of the appropriations function severely exacer
bated the problems. See id. at 152. See also L. White, The Republican Era: A Study 
in Administrative History, 1869-1901, at 87-90 (1958). Presidents from Grant through 
McKinley exercised minimal centralized control and supervision over the budget 
function. The contours of the Administration’s policies, as determined by the bud
getary process, were developed in the interplay between the bureau chiefs and their 
respective appropriations committees. Id.

218 43 Cong. Rec. 3310 (1909).
219 Id. at 153.
220 43 Cong. Rec. 3310 (1909).
221 Id.

The Budget Movement. Although brief, the debate on the
Smith amendment touched upon nearly all of the defects of the appro
priation process that were to receive widespread inquiry, debate, and 
recognition during the next decade. Concern became so widespread 
that it was labelled the “Budget Movement.” The Movement developed 
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two policy issues in addition to those raised in the brief 1909 debate. 
The first focused on whether the President should have a budgetmaking 
staff to exploit his prestige and power over the bureaucracy to reduce 
estimates. The second concerned whether the primary appropriation 
power should shift to the President under some form of executive 
budget, which would restrict congressional power to increase the 
amounts proposed in the President’s budget or to add appropriations. 
Congress easily agreed to give the President a budget staff but forcefully 
rejected the second proposal, which embodied a fundamental shift in the 
system of checks and balances. The second proposal was based on the pre
mise that Congress could not make proper choices because of a combina
tion of ineptitude, corruption, and regional or district, rather that national, 
perspective. Those who made the proposal argued that, in contrast, the 
President had the national interest much more firmly in mind because 
of the nature of his constituency. Other important economic factors 
influenced this debate. From 1897 to 1913 federal expenditures 
doubled222 and further increased sevenfold between 1913 and 1921.223 
World War I caused a 25-fold increase in the national debt. Finally, 
changes in the tax system increased the voting public’s interest in gov
ernmental economy; the elimination of the liquor tax224 and the authori
zation of the income tax225 gave the public a greater stake in the Govern
ment’s finances.

222 Statistical History, supra note 200, at 711.
223 Id.
224 U.S. Const, amend. XVIII.
225 Id. amend. XVI. From 1913 to 1917, the number of individuals paying income 

taxes increased tenfold, from 358,000 to 3,473,000. 58 Cong. Rec. 7083 (1919).

The congressional leaders who were responsible for the Budget and 
Accounting Act of 1921 continually emphasized in their committee 
reports and in their debates in Congress that the Act would leave unal
tered the existing distribution of powers between the President and Con
gress. They spoke to an opposition that was primarily though not com
pletely outside the halls of Congress. Part of that opposition passionately 
sought to effect a redistribution of institutional powers. The fact that 
Congress refused to enact the redistribution is quite relevant to the reso
lution of the impoundment issue since the proposal made and rejected 
then would have provided the power the Executive now asserts. A full 
understanding of Congress’s opposition to the proposal and of the 
foundations of the arguments on both sides is essential, therefore, to the 
comprehension of the impoundment issue in 1974, as well as of the 
Budget and Accounting Act of 1921.
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The Budget Movement arose during the Progressive Era and was but 
a natural part of the broader political means and ends of the Progres
sives, who worked to institutionalize clean, efficient, and disinterested 
government.226 Over a period of 15 years, beginning in 1906, the 
Budget Movement to some degree altered the budget systems of nearly 
every state and most major cities.227 In 1910, President Taft requested 
and received a substantial appropriation to create the first major com
mission of experts to study the structure and operation of the Govern
ment, a commission that later was identified as the largest single contribu
tor to the promotion of public interest in the budget system.228 Congress 
directed the commission to adopt new or to change old methods of 
transacting the public business in order to attain greater efficiency and 
economy therein.229 During its existence, the Commission on Economy 
and Efficiency (unofficially called the Cleveland Commission because 
its chairman was Dr. Frederick A. Cleveland) issued 110 reports recom
mending substantial reorganization of agencies, elimination of duplica
tive functions, adoption of new accounting techniques, and numerous 
other managerial reforms.230 The Commission’s 568-page report, “The 
Need For A National Budget,” 231 recommended that the President 
each year submit a comprehensive budget showing estimated revenues 
and expenditures together with a budgetary message highlighting the 
budget, and that a comprehensive auditing system independent of the 

226 See R. Hofstadter, The Age of Reform 257 (Vintage ed. 1955). This view 
of the larger goals of the Progressive Era was reflected in the contemporaneous work 
of a leader in the Budget Movement, Dr. Frederick A. Cleveland. F. Cleveland & A. 
Buck, The Budget and Responsible Government 36 (1920).

227 See A. Buck, Public Budgeting 10-24 (1929).
228 Id. at 13-14.
229 Act of June 25, 1910, ch. 384, 36 Stat. 703.
230 J. Dahlberg, The New York Bureau of Municipal Research: Pioneer in 

Government Administration 86-87 (1966). See generally F. Cleveland & A. Buck, 
supra note 226, at 82-88; J. Dahlberg, supra at 81-92.

One of the other two principal Commissioners was Frank J. Goodnow, then pro
fessor of Administrative Law at Columbia University Law School and later president 
of Johns Hopkins University. Professor Goodnow is generally regarded as the 
“father” of public administration. See D. Waldo, The Administrative State: A 
Study of the Political Theory of Public Administration 23 (1948). The third Com
missioner was William Willoughby, then professor of Political Science at Johns Hop
kins University and, in 1916, the first director of the Institute for Government Re
search, later the Brookings Institution, in Washington. Cleveland, Goodnow, and 
Willoughby were among the major theoreticians of the new field of applied political 
science, public administration.

231 H.R. Doc. No. 854, 62d Cong., 2d Sess. (1912). See generally V.J. Browne, 
supra note 151, at 74-79.
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executive branch be instituted. Although the Commission primarily fo
cused on the executive branch of the Government, it did recommend a re
duction in itemization of appropriations to allow agency officials broader 
spending discretion in the interest of economy.232 The Commission de
liberately made no other proposals regarding the structure of Congress 
or the details of congressional budget procedure.233

232 V.J. Browne, supra note 151, at 75-77. The Commission viewed itemization as 
depriving administrative officers of the power and responsibility to eliminate waste 
and inefficiency. Id. at 77.

233 Chairman Cleveland later explained that “the temper of Congress at the time 
was such that the subject was purposely avoided.” F. Cleveland & A. Buck, supra note 
226, at 340.

234 See generally D. Waldo, supra note 230, at 35-36.
235 See, e.g., Ford, supra note 184, at 1; Miles, The Budget and the Legislature, 62 

Annals 36 (1915). See also F. Cleveland & A. Buck, supra note 226, at 57-58.
236 Beard, The' Budgetary Provisions of the New York Constitution, 62 Annals 64, 

65 (1915).
237 The proposal of one particularly influential group provided for such an executive 

budget. During 1914 and 1915, a staff of 20 from the New York Bureau of Municipal 
Research prepared over 3,500 pages of reports to the State Constitutional Convention 
Commission. See generally J. Dahlberg, supra note 230, at 93-112. The Bureau recom
mended a system under which the legislature could have acted only to reduce ap
propriations proposed by the Governor. The legislature would have been required to 
enact any increases or new appropriations one by one so that each would have been 
independently subject to the Governor’s veto. Any “swollen” appropriation would 
have stood out like a sore thumb, and any possibility of legislative combination would 

Although the Commission’s report remained silent on congressional 
procedures, the reformers of the Progressive Era, including members of 
the Commission, did not. From 1907 to 1918, the reformers and aca
demicians, with apparent unanimity, pressed for enlargement of execu
tive power as a necessary component of a budget system; they ardently 
supported the enhancement of executive and the diminution of legisla
tive power.234 Taking a negative approach, some reformers argued that 
far too much control over the budgetary process resided in a far too 
politicized Congress.235 In a more positive vein, historian Charles A. 
Beard suggested that proposals for a more executive-oriented budget 
process provided the basis for a thoroughgoing reconstruction of the 
budgetary machinery in other governmental structures.236 To achieve 
the shift in the power of the purse, the reformers sought the adoption 
of an executive budget similar to that of the Confederacy or of the Eng
lish system. After the President submitted his budget, the only per
missible legislative action would have been the reduction of appropria
tions.237
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A break opened in 1918 on the theretofore solid academic front. In 
a book published that year, Edward A. Fitzpatrick presented the first 
extended criticism of the Budget Movement’s theories.238 Fitzpatrick’s 
criticism zeroed in on the executive budget. Concluding that in a de
mocracy the placement of such a power in the executive would be 
anomalous,239 Fitzpatrick stated: “The main reliance of popular gov
ernment must be on the ‘many’ in the legislature rather than on the 
executive for the declaration and control of public policy.” 240 In the 
same year another prominent leader in the Budget Movement, William 
F. Willoughby, indicated a softening in his earlier views favoring an 
executive budget and sought to emphasize that budget reform need not 
mean any diminution in congressional powers.241 This break in the 
academic front, in conjunction with the rejection of executive budget 

have been foreclosed. The proposed provision, as reprinted in the 1919 congressional 
hearings on the national budget system, read as follows:

The legislature may not alter an appropriation bill submitted by the Gover
nor except to strike or reduce items therein; ....

Neither house shall consider further appropriation until the appropriation 
bills submitted by the Governor shall have been finally acted upon by both 
houses, nor shall such further appropriations be then made except by 
separate bills each for a single ivork or object, which bills shall be subject 
to the governor’s approval .... (emphasis added)

Hearings on the National Budget System Before the House Select Comm. on the 
Budget, 66th Cong., 1st Sess. 522 (1919) [hereinafter cited as 1919 House Budget Hear
ings]. The New York Constitutional Convention adopted the Bureau proposal, but the 
November 1915 election defeated it by an 80 percent vote. F. Cleveland & A. Buck, 
supra note 226, 521. See also A. Buck, supra note 227, at 21-24.

Practitioners and historians generally trace modern budgetary techniques and theory 
to this New York Bureau. Among others, Professor William F. Willoughby, who, 
next to the Bureau’s first director, Dr. Frederick Cleveland, was the nation’s foremost 
authority in the field, acknowledged the Bureau’s preeminence. W. Willoughby, The 
Movement for Budgetary Reform in the States 154-55 (1918). See also A. Buck, 
supra note 227, at 13-14. The establishment of the Bureau was “an event of such 
great importance for later developments that not even the briefest sketch of the 
history of public administration could fail to note its significance.” D. Waldo, supra 
note 230, at 31-32. The history of the formation of the Bureau has been recorded by 
Jane S. Dahlberg. J. Dahlberg, supra note 230, at 3-48.

238 E. Fitzpatrick, Budget Making in a Democracy (1918).
239 Id. at 122.
240 Id. Fitzpatrick also criticized the internal organization of Congress. Id. at 163-204. 

He differed from the previous consensus within the Budget Movement, however, in 
urging reform, rather than circumvention of Congress.

241W. Willoughby, The Problem of a National Budget 145 (1918). See also 1919 
House Budget Hearings, supra note 237, at 47-48, 68, 73-74 (testimony of William F. 
Willoughby).
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proposals in several states, led to a much greater willingness on the part 
of Congress to consider budgetary reform.242

242 See A. Buck, supra note 227, at 23-24.
243 On February 28, 1913, Representative Sherley, ranking majority member of the 

Appropriations Committee, proposed the centralization of all appropriation power in 
a new committee consisting of the chairman and highest ranking majority and minority 
members of the principal committees having revenue and expenditure power. 49 
Cong. Rec. 4349-55 (1913).

On March 4, 1913, Representative Fitzgerald, Chairman of the Appropriations Com
mittee, proposed consolidation of all appropriation power within the existing Appropria
tions Committee. Id. at 4847 (1913). Representative Fitzgerald discussed the subject 
more broadly in June of 1913. See 50 Cong. Rec. 2154-62 (1913). He began by em
phasizing two developments, “the rapid increase in the cost of Federal government 
[that] was attracting universal attention” and the agreement of close students of the sub
ject “that radical change is imperatively required in the Federal system if. evils of alarm
ing proportions are to be avoided.” Id. at 2154. After briefly surveying the history of the 
spending power from 1789, he discussed the question of the diminution of congres
sional spending power. Id. at 2157. While personally somewhat in favor of such a 
diminution, he acknowledged: “[T]he time is not ripe even for the consideration of such 
radical and fundamental changes in our institutions, [so] it is necessary to consider the 
changes that are advisable as well as possible under the existing order.” Id. He then 
proceeded to quote facts and opinions recited by many past congressmen in support 
of his proposal to reconsolidate all appropriation power within the House Appro
priations Committee. Id. at 2157-62.

244 See 52 Cong. Rec. 3579-92 (1915).
Id. at 3579 (remarks of House Minority Leader Gillett) ; id. at 3591 (remarks of 

Representative Borland).
246Id. at 3586 (remarks of Representative Mann). Then, “instead of Congress being 

forever engaged in refusing appropriations . . . we ought to be engaged in considering 
the advisability of granting appropriations which are not asked by the executive de
partments.” Id.

THE BUDGET AND ACCOUNTING ACT OF 1921

Shortly after the Commission on Economy and Efficiency transmitted 
its report to Congress, the House began to consider various budget pro
posals,243 and in 1915 a general debate on budget reform occurred in the 
House.244 Congressmen recognized that fault for the lack of budgetary 
restraint rested with both the Executive and Congress because each 
department head wanted all he could get and each committee tended 
to give its correlative department all it could give.245 Some, however, 
expressed belief that a budget system might solve the age-old, hitherto 
unsolvable problem of bureaucratic gluttony if agency heads were 
“brought together and made to bring the estimates of appropriations 
within the estimates of receipts, and then leave something over.” 246 
Representative Cullop expressed hope that an interested staff agency 
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aiding the President could cabin the ambitions of the spending agen
cies.247 In 1915, House Appropriations Committee Chairman Fitzgerald 
made it clear that he had completely reversed his early fondness for 
diminution of congressional power. He recognized that when Congress 
and the President are of the same party, Congress generally, though not 
always, reflects and acquiesces in executive desires. Beyond that, the 
system clearly contemplates that Congress and the Executive may be of 
different political complexions.248 Fitzgerald concluded that when Con
gress and the President do disagree, expenditure policies should be de
termined by Congress regardless of the desires of the Executive,249 and 
the following year argued that the American theory of government and 
American institutions would not permit adoption of the executive bud
get.250

247 Id. at 3592.
248 Id. at 3589.
249 Id. at 3588.
25053 Cong. Rec. 14163 (1916). Fitzgerald distinguished between the American 

system and the British system. The executive budget was easily workable in England 
where the executive and the parliamentary majority were always members of the 
same party.

251 See W. Willoughby, supra note 237, at 155-56.
252 Id. at 150-53.
253 See, e.g., 56 Cong. Rec. 329-36 (1917) (remarks of Representative Frear); id. at 

1736-43 (remarks of Representative Dyer); id. at 11315-21 (remarks of Senator Kenyon); 
57 Cong. Rec. 214-18 (1918) (remarks of Representative Borland).

254 See Plan for a National Budget System, H.R. Doc. No. 1006, 65th Cong., 2d 
Sess. (1918). See also Marx, The Bureau of the Budget: Its Evolution and Present 
Role 1, 39 Am. Pol. Sci. Rev. 653, 655-56, 658-59 (1945).

255 H.R. Doc. No. 1006, supra note 254, at 13.

By 1916, all three party platforms sought the adoption of some budget 
system, but none raised the question of the expansion of executive 
power.251 Between 1915 and 1918, several resolutions introduced in 
each Chamber called for establishment of a select committee or com
mission that would hold hearings and propose specific legislation,252 
and considerable discussion of budgetary reform, much of it still in 
support of an executive budget, took place in Congress.253 Finally, in 
1918, just days before the end of the session, Representative Medill Mc
Cormick introduced the first specific budget legislation, along with 
extensive supporting data and argument.254 The legislation provided for 
presidential submission of a budget, creation of an independent auditing 
system and of a single committee on appropriations in each House, and 
a slightly modified executive budget.255 Legislative augmentation of 
the President’s budget could occur only upon a two-thirds vote of the 
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Appropriations Committees and no floor amendments adding or in
creasing any item would be allowed.256 Thus, in the absence of over
whelming support for a particular appropriation, Congress would be 
empowered only to reduce the levels of the President’s proposed appro
priations.

256 Id. at 26-27.
257 S.J. Res. 11, 66th Cong., 1st Sess. (1919); S.J. Res. 12, 66th Cong., 1st Sess. (1919).
258 H.R. 1201, 66th Cong., 1st Sess. (1919).
259 H.R. 4061,-66th Cong., 1st Sess. (1919) ; H.R.J. Res. 83, 66th Cong., 1st Sess. (1919).
260 58 Cong. Rec. 1694-1702 (1919).
261 H.R. Res. 168, 66th Cong., 1st Sess. (1919).
262 58 Cong. Rec. 3431, 3437 (1919).
263 See H.R. Rep. No. 362, supra note 185.
264 Id. at 1.
265 Id. at 4. The Select Budget Committee identified as the basic defects in the 

system its failure to consider expenditures in relation to revenues and the lack of 
effective supervision, coordination, and control of the agencies’ estimates by the 
President. Id.

266 Id. at 4.

On May 20, 1919, the second day of the next session of Congress, two 
resolutions were introduced in the Senate calling for select committees 
on the budget.257 On the same day, Representative Good, the new 
chairman of the House Appropriations Committee, introduced a bill 
calling for a legislative budget.258 Representative Frear, a longtime pro
ponent of an executive budget system, introduced legislation providing 
for such a system259 and later made an impassioned speech in support of 
his plan.260 At the end of June, Representative Green introduced a 
resolution to establish a Select Budget Committee,261 which the Rules 
Committee reported out favorably and the House passed. Representa
tive Good became chairman of the Select Budget Committee.262

The Select Budget Committee held lengthy hearings and then re
ported out a bill that closely resembled Chairman Good’s earlier bill.263 
It clearly created a legislative budget, a point that was emphasized re
peatedly in the report, which began with an emphatic statement that 
budget theory must be subservient to both political realities and consti
tutional limitations.264 The Committee’s description of the then existing 
system and its defects strikingly paralleled the criticisms and observa
tions made between 1905 and 1906, when Congress enacted the Anti
Deficiency Act, and during 1909, when the Smith amendment passed. 
The problems were the same; only the solutions were different.265 The 
report identified as the key sources of excessive expenditures the diffusion 
of executive responsibility and the independence and constantly ex
panding demands of the bureau chiefs.266 The Select Budget Committee 
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commented: “[A]s a result, a great deal of the time of the committee 
of Congress is taken up in exploding the visionary schemes of bureau 
chiefs for which no administration would be willing to stand respon
sible.” 267

267 Id. The theme of the uncontrolled and visionary schemes of the bureau chiefs 
appears repeatedly throughout the hearings; nearly all witnesses testified that this was 
a problem of considerable magnitude. See, e.g., 1919 House Budget Hearings, supra note 
237, at 8-9, 22 (testimony of Governor Lowden); id. at 67-69, 80-81 (testimony of 
Professor Willoughby); id. at 272 (testimony of Charles D. Norton, former Assistant 
Treasury Secretary); id. at 467-69, 483-84 (testimony of former President Taft). Even 
proponents of an executive budget attempted to blame the bureaucracy. See id. at 155 
(testimony of Charles A. Beard); id. at 351 (testimony of Frank J. Goodnow); id. 
at 538 (testimony of Frederick A. Cleveland).

268 H.R. Rep. No. 362, supra note 185, at 6.
269/d. at 5.
21Q1919 House Budget Hearings, supra note 237, at 160 (remarks of Representative 

Temple).
271 Id. at 71 (testimony of Professor Willoughby, Chairman Good’s principal con

sultant) .
272 H.R. Rep. No. 362, supra note 185, at 8. See also L. Wilmerding, supra note 

148, at 199-249 (pre-1921 legislative attempts to exercise postexpenditure control by 
audit and legislative oversight); id. at 250-83 (analysis of audit provisions in 1921 Act).

273 H.R. Rep. No. 362, supra note 185, at 9-10.

The Select Budget Committee proposed, as had been proposed in 
1909, to make the President responsible for duplication, waste, extrava
gance, and inefficiency.268 Only in this way could the appetites of the 
bureau chiefs be controlled.269 The bill gave the President a staff that 
was to pare down the estimates and relieve the President of some of the 
burden. This staff, the Bureau of the Budget, was to act something like 
a filter.270 The Committee anticipated that the final budget package 
presented to Congress would contain “bare-bones” requirements and 
that Congress could concentrate its attention on big issues and discard 
the responsibility for details.271

To strengthen congressional power further, the legislation devised 
an auditing department responsible to Congress, not to the Executive, 
and thus ended the practice of using executive branch auditors, which 
had existed from 1789. Since the Executive had the power to initiate 
the budget, an independent audit was believed necessary.272 The Com
mittee’s report concluded with a repetition of two main themes—the 
new budget system would aid Congress by relieving it of the impossible 
task of controlling the voracious bureau chiefs, and the allocation of 
congressional-executive powers would remain unaltered.273

When Chairman Good introduced the Select Budget Committee’s 
bill to the House, he first reviewed the nation’s fiscal history since the 
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Civil War and emphasized that budgetary reform was inevitable because 
the combination of the loss of the indirect tax on liquor, the 500 percent 
increase in peacetime expenditures since 1914, and the 25-fold increase 
in the national debt resulting from World War I operated to place sub
stantial demands on the taxpayers through the direct income tax recently 
authorized by the Sixteenth Amendment.274 Good characterized the pro
posed Budget Bureau as a very important aid to Congress since it would 
give the committees the assistance in arriving at correct budgetary con
clusions that they lacked under the extant system275 and emphatically 
rejected any belief that a budget should restrict or limit congressional 
power in any way.276 In order to satisfy the other side of the aisle, 
Representative Byrns, the ranking minority member of the Select Bud
get Committee, emphasized that the budget submitted by the President 
should be viewed as no more than a representation of the Administra
tion’s “‘wishes.”277

274 58 Cong. Rec. 7083 (1919).
275 Id. at 7085.
276 Id. at 7084.
277 id. at 7100 (emphasis added). See also Local 2677, Am. Fed’n of Gov’t Employees 

v. Phillips, 358 F. Supp. 60, 73 (D.D.C. 1973) (“the budget is nothing more than a 
proposal to Congress for Congress to act upon as it may please”).

278 S. Rep. No. 524, 66th Cong., 2d Sess. (1920).
279 See, e.g., 59 Cong. Rec. 6268-69 (1920) (remarks of Senator McCormick) (Presi

dent would control appetites of bureau chiefs); id. at 6268 (remarks of Senator Mc
Cormick) (no alteration in existing executive-legislative power relationships would 
result); id. at 6389-90 (remarks of Senator King) (President should be given power 
and responsibility for controlling bureau chiefs); id. at 6393-94 (remarks of Senator 
Smoot) (President should control appetites of bureau chiefs).

280 Id. at 6394.
281 Act of June 10, 1921, 42 Stat. 20 (codified in scattered sections of 5, 6, 7, 10, 14, 

18, 28, 31, 35, 39, 43 U.S.C.). President Wilson vetoed the bill on June 4, 1920, object
ing to the quasi-judicial status of the Comptroller General that placed that office 
beyend the President’s removal power. See 59 Cong. Rec. 8609-10 (1920). After 
President Harding’s inauguration, the bill was reintroduced, passed the Senate by voice 

Senate concern with the Versailles Treaty and the League of Na
tions somewhat delayed Senate action on the House bill. Brief hearings 
were held in January 1920, and the bill was reported out in April of 
that year without any changes of substance.278 During the brief debate, 
the Senators repeated the themes raised in the House.279 Only Senators 
Smoot and Thomas spoke in favor of increasing presidential power.280 
On May 20, 1920, the bill passed unanimously and, after Congress over
rode the veto by President Wilson, finally became law on June 10, 
1921.281
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EARLY YEARS OF THE BUREAU OF THE BUDGET

President Harding chose Brigadier General Charles B. Dawes as the 
first Director of the Bureau of the Budget. During the next few months, 
Dawes issued a series of regulations interpreting the Anti-Deficiency Act 
from which grew the practice of establishing “general reserves” in each 
appropriation. A certain portion of an appropriation was set aside and 
made available only under certain circumstances, and then only upon 
the authorization of the Bureau of the Budget. The purpose and mean
ing of the Dawes interpretations form an important link in the his
torical chain, and the diary kept by Dawes provides invaluable insight 
into the purpose and meaning of his acts.282

vote and the House by a vote of 353-3, and became law. Act of June 10, 1921, 42 Stat. 
20 (codified in scattered sections of 5, 6, 7, 10, 14, 18, 28, 31, 35, 39, 43 U.S.C.).

282 See C. Dawes, The First Year of the Budget of the United States (1923). 
This book is Dawes’s diary in which he included his “official orders and statements” 
with an eye to history in order to give “a much clearer picture of what was done 
and the reasons therefor than it would be possible to draw after the facts.” Id. at IX. 
Dawes later became Vice President in the Coolidge Administration.

283 id. at 1.
284 Id. at 4.
285 id. at 2. For example, during the “June rush” of each fiscal year, agencies would 

enter into obligations just before the close of the fiscal year to ensure that their ap
propriations were fully exhausted. See id. at 416.

In the first entry in his diary, Dawes gave expression to one of the 
major themes of Congress’s consideration of the 1921 Act, the need to 
restrain the bureau chiefs.283 Dawes assumed that there was “fat” in the 
appropriations for the upcoming fiscal year since the appropriations had 
resulted from the old method of preparing estimates and the cat-and- 
mouse game that the bureau chiefs had played with Congress. Accord
ingly, he began an economy campaign, which he initiated by drafting 
a press release, issued on June 27, 1921, in the name of the President. 
The release stated: “President [Harding] does not assume, as has been 
the custom under the old system with individual departments, that the 
minimum of governmental expenditures in the year is the amount fixed 
by Congress in its appropriations.” 284 According to Dawes, this marked 
the passing of the old system under which the departments considered 
themselves derelict if they failed to spend their entire appropriation.285 
On June 29, 1921, in his second act inaugurating the economy campaign, 
Dawes addressed the first semiannual meeting of the Business Organiza
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tion of the Government, called by the President.286 Speaking directly 
to the bureau chiefs and proclaiming that the bureau chiefs were the 
officials who would be principally relied upon to reduce the “terrible 
cost of governmental administration,” 287 Dawes signaled the beginning 
of a new era of efforts to reduce expenditures.288

286 id. at 7-19. Over 1,200 persons, including the President and Vice President, many 
members of Congress, the Cabinet, and the administrative hierarchy of the Government 
attended. Id. at 3-4; Marx, supra note 254, at 671-72.

287 C. Dawes, supra note 282, at 13.
288 Id. at 13-14. Dawes declared that the old system had been characterized by the 

bureau chiefs’ belief that initial congressional appropriations constituted only the 
minimum of expenditures for the fiscal year. Id.

289 Id. at 22-23. See generally Ramsey, Impoundment By the Executive Department 
of Funds Which Congress Has Authorized it To Spend Or Obligate 1-4 (Library 
of Congress Legislative Reference Service, May 10, 1968), in Ervin Hearings I, supra 
note 9, at 291-92.

290 Regulation No. 1, C. Dawes, supra note 282, at 22-23.
291 Regulation No. 3, id.
292 Regulation No. 2, id.
293 Ramsey, supra note 289, at 292. One other aspect of section of 3679 of the Re

vised Statutes, as amended, deserves emphasis. Act of Feb. 27, 1906, ch. 510, 34 Stat. 
48, codified at 31 U.S.C. § 665 (1970). The statute lodged the apportionment power 
in the department or agency heads, not in the Budget Bureau. If the Budget Bureau 
disagreed with the amount reserved, it could only appeal to the President to use his 
power of persuasion. Id.

On June 10» 1933, pursuant to Public Law 72-428, the President transferred the power 
to make, waive, and modify apportionments of appropriations to the Budget Bureau. 
Exec. Order No. 6166, 77 Cong. Rec. 5708 (1933); see Pub. L. No. 72-428, ch. 3, § 16, 
47 Stat. 1517 (1933). This gave the Budget Bureau far more effective control over 
apportionments.

On July 1, 1921, the new era was formalized in Bureau Circular 
Number Four, “First Budget Regulations.” 289 The regulations required 
each bureau chief to designate the amount of his appropriation for fiscal 
1922 that was indispensable to his bureau.290 These estimates, as modi
fied by the Cabinet Secretary, the Budget Bureau Director, or the 
President, would then become the maxima available for obligation 
although subject to further study and revision during the course of the 
fiscal year.291 The difference between a bureau’s estimates and the stated 
appropriation would be designated a “general reserve.” 292

Although the legal basis for these regulations was not set forth, sub
sequent regulations identified the Anti-Deficiency Act as their basis. 
Each regulation circular prescribed details for establishing reserves from 
appropriations and stated two qualitatively different purposes: to meet 
emergencies not anticipated at the time of apportionment and to effect 
savings where possible without damage to the service in question.293 
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In both instances, part of the appropriated funds are withheld from 
those who make the day-to-day expenditures from the fund, but there 
the similarity ceases. The first purpose dictates that a “rainy-day” fund 
be established from each appropriation to serve as a cushion; unpre
dictable demands arising after Congress has provided the agencies their 
life blood can be met from such reserves. A request for a deficiency 
appropriation to meet unpredictable needs would not arouse the ire of 
Congress. Thus, the general reserves for emergencies were established 
in addition to the apportionment contemplated by Congress when it 
enacted the Anti-Deficiency Act and were fully consistent with Con
gress’s original purpose in enacting section 3679 of the Revised Statutes. 
On the other hand, reserves for “savings” seek to prevent expenditure of 
that part of an appropriation that proves greater than needed. The 
practical justification for such reserves exists in the fact that appropria
tions generally are estimates of expenditure needs. If the premises upon 
which the estimates are based subsequently change or prove wrong and 
costs are reduced, the difference should not be available for expenditure 
because any expenditure would be for items not intended by Congress.

Clearly, if an appropriation is considered a mandate to spend the 
entire amount, apportionments could only be made in simple aliquot 
shares or in accordance with some known seasonal pattern; no reserves 
could be established to allow for unanticipated needs or emergencies. 
Such a view would contradict both the spirit and letter of section 3679 
of the Revised Statutes since it would tend to produce deficiency ap
propriations because of limits on the ability to accurately predict the 
need for funds. Similarly, reserves representing savings could not be 
established. Surely, in light of commonsense and of the repeatedly ex
pressed views that the voracious appetites of the bureau chiefs consti
tuted a fundamental and constant budget problem, an assertion that 
Congress mandates the expenditure of every penny of every appropria
tion regardless of need is absurd. It hardly needs to be said that Con
gress is unlikely to object to the return of funds to the Treasury if a 
project is completed or a function performed for less than the amount 
originally estimated.

Reserves for savings also can be viewed as the result of a process of 
continual review of the premises underlying the original estimate of ex
penditures. This review forms the third stage of the “budget cycle,” 
what the OMB now refers to as “budget execution and control.” 294 The 
key factor, however, remains that if an appropriation were considered a 

294 See OMB, The U.S. Budget in Brief: Fiscal Year 1970, at 59 (1970).
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mandate to spend, funds in excess of needs for programs authorized by 
Congress would have to be expended for purposes determined by an 
administrator, not by Congress. The primary purpose of itemization 
is to prevent such spending discretion. Thus, it would appear that 
Dawes was acting within the law when he sought to prohibit the expen
diture of funds representing savings. Moreover, Dawes placed great 
emphasis on assuring that the drive to reduce expenditures not redound 
to the detriment of the service in question. Dawes’s diary clearly demon
strates that he was engaged in a crusade against waste, inefficiency, and 
parochialism in the bureaucracy and not against the policies of Con
gress.295 Dawes clearly was not unmindful of Congress’s determination 
to prevent the diminution of its spending power, so forcefully asserted 
during the debate over the Budget and Accounting Act of 1921.296

295 See, e.g., C. Dawes, supra note 282, at 24-35, 88, 174, 175, 222-23. In his address 
before the second meeting of the Business Organization of the Government, Dawes 
said that if Congress, “in its omnipotence over appropriations and in accordance with 
its authority over policy,” passed a law requiring garbage to be placed on the White 
House steps, the Budget Bureau would adhere to its duty to advise “how the largest 
amount of garbage could be spread in the most expiditious and economical fashion . . . .” 
Id. at 178. See also id. at 95, 118, 132. The Budget Bureau’s first annual report re
iterated Dawes’s assurances to Congress. Id. at 118, 133, 136, 141-42, 143-44.

zwid. at 95-96 (memo by Dawes to President recognizing Congress’s right to increase 
appropriation beyond presidential recommendations).

297 See generally L. Kimmell, Federal Budget and Fiscal Policy: 1789-1958, at 88-98 
(1959).

298 C. Dawes, supra note 282, at 100, 143.
299 Annual Reports of the Director of the Bureau of the Budget to the President 

of the United States, 1922-30, at 3, 6, 8, 11, 26 (1922-30).

Dawes’s interpretation of the Anti-Deficiency Act excited no congres
sional opposition, since it was fully consistent with Congress’s historical 
concern for economy in the operation of the Government, its historical 
distrust of the bureaucracy’s estimates, and the widespread demand for 
governmental economy during the decade following World War I.2-"'1 
Indeed, Dawes took pains in his first official report to reassure Congress 
that the purpose of reserves was to confine expenditures to the smallest 
amount on which the business of the Government could be efficiently 
administered under Congress’s programs.298 Finally, the amounts re
served each year demonstrated the limited compass of reserves and must 
have further reassured Congress that its programs were not being under
cut. During the 1920’s, the following amounts were reserved:299
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FISCAL YEAR AMOUNT RESERVED
(millions)

1922
1923
1924
1925
1926
1927
1928
1929
1930

135
82
21
25
46
47
61
17
25

Clearly, the reserve power was originated in response to the imperfec
tions of estimating future needs, not in response to the imperfections 
of Congress.

WORLD WAR II EXPANSION AND CONGRESSIONAL REACTION

On January 8, 1941, President Roosevelt transmitted his fiscal year 
1942 budget to Congress. His budget message announced, “[Tjhe 
Government has embarked on a program for the total defense of our 
democracy,” 300 and declared that during the period of national emer
gency, construction projects that diverted manpower and materials from 
the defense program would be deferred.301 Although for the duration 
of the war the President and Congress engaged in a struggle over direc
tives delaying or deferring expenditure of appropriations for domestic 
construction projects, Congress statutorily authorized many of the de
ferrals and expressly recognized the higher priority of military mobili
zation.302 In only two instances during the war did the Budget Bureau 
have to defend its deferrals of projects. In January 1943 a subcommittee 
of the Senate Appropriations Committee chaired by Senator Pat Mc- 

300 87 Cong. Rec. 67 (1941).
301 Id. at 68.
302 See Rural Post Roads Act of 1943, ch. 236, § 9, 57 Stat. 563. See also Rivers and 

Harbors Bill, ch. 19, § 2, 59 Stat. 11 (1945) (statutory deferral until six months after 
cessation of hostilities); Rivers and Harbors Bill, ch. 665, § 10, 58 Stat. 891 (1944) 
(project initiation after existing “critical situation”); Rivers and Harbors Bill, ch. 377, 
§ 3, 55 Stat. 639 (1941) (projects to be “prosecuted as speedily as may be consistent 
with budgetary requirements under the direction of the Secretary of War”). The 1941 
Rivers and Harbors Bill appropriated funds for two Oklahoma flood control projects 
cited by Professor Williams as examples of the political process in relation to deferral 
of public works projects. Williams, supra note 175, at 381-86. The practice of delay 
sharply contrasts with that which completely denies Congress’s objectives by refusing 
to spend all or part of an appropriation.
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Carran asked L.C. Martin, Assistant Director of the Bureau of the Budget, 
to testify on the justification for the Bureau’s deferral of construction 
of two small airports in Nevada.303 In his testimony, Martin freely 
conceded that the law did not specifically authorize the Bureau of the 
Budget to place in a budget reserve any part of an appropriation made 
available to any department or agency of the Government, but he as
serted that the well-established practice of setting up reserves “to pre
vent a deficiency or to effect savings under programs where the re
quirements have materially changed since the submission of the appro
priation estimate to Congress” validated the Bureau’s challenged defer
rals.304 This assertion rather neatly evaded the issue since the Bureau 
had not established the reserve to prevent a deficiency or to effect 
savings, but rather had simply placed the entire amount in reserve to 
delay its expenditure. Martin informed the Senate Committee that the 
Budget Bureau was establishing reserves on the basis of whether the 
public works for which funds were appropriated were necessary to the 
war effort305 and justified the actions on the grounds that “[a]n appro
priation is considered an authorization to expend and not a mandate to 
expend.” 306 The Committee was clearly unconvinced.

303 Hearings on Departments of State, Justice and Commerce, Appropriations Bill 
for 1944, Before the Subcomm. of the Senate Comm, on Appropriations, 78th Cong., 
1st Sess. 56-61 (1943).

304 Id. at 56.
305 Id. at 57.
306 Id. at 60.
307 Hearings on H.R. 3198 Before the Subcomm, of the Senate Comm, on Appropria

tions, 78th Cong., 1st Sess. 321-44 (1943).
308 Id. at 341.
309 Id. at 337-38, 342.
810 Id. at 738-41.

In November 1943 Harold D. Smith, Director of the Bureau of the 
Budget, testified before a subcommittee of the Senate Appropriations 
Committee chaired by Senator McKellar.307 The Committee directed its 
inquiry to the practice of delaying programs unnecessary to the war 
effort, not to a particular appropriation, and its members did not hesi
tate to equate this impoundment with an item veto.308 Smith acknowl
edged that opinions differed on the legality of the practice; he urged 
Congress to enact legislation to clarify and define the Budget Bureau’s 
authority.309 Pursuant to the Committee’s request, Smith subsequently 
prepared and filed a memorandum setting forth the Budget Bureau’s 
legal position.310 The memorandum reviewed the history of the practice 
of establishing reserves and acknowledged that the fund apportionment 
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system is not a substitute for item or blanket veto power and should 
not be used to counter the expressed will of Congress.311

311 Id. at 739-40.
312 See notes 168-174 supra and accompanying text.
313 Hearings on H.R. 3245 Before the Subcomm. of the Senate Conmt. on Appropria

tions, 80th Cong., 1st Sess. 125 (1947).
314 Id. at 43-44, 113-14.
315 Id. at 141-42.
316 Report and Recommendations by the Director of the Bureau of the Budget 

and the Comptroller General of the United States With Respect to the Anti
Deficiency Act and Related Legislation and Procedures (1947) (on file in the offices 
of. the Georgetown Law Journal) [hereinafter cited as 1947 BOB-GAO ReportI.

317 Id. at 2, 3-4.

The next event that produced a modification in the relative positions 
of Congress and the Executive occurred in 1947. The Post Office De
partment, whose highly coercive deficiency request had prompted the 
initial enactment of section 3679 of the Revised Statutes,312 was the 
culprit again, contributing to the next major amendment of section 3679 
in 1950. The actions of the Department in 1947 were very similar to 
those that had outraged Congress in 1870. The Department had spent 
its annual appropriation of $1.15 billion at such a rate that it had only 
$10 million left for fourth quarter operations.313 Many local post
masters engaged in a fairly widespread publicity campaign in which 
they blamed Congress for providing insufficient funds and claimed that 
Congress’s action had forced the curtailment of services.314 As a conse
quence, after reviewing many of the defects in the Anti-Deficiency Act 
with the Comptroller General and the Director of the Bureau of the 
Budget, Senator Styles Bridges requested the Budget Bureau and the 
General Accounting Office to file a joint report suggesting an appro
priate legislative solution.315

In three weeks, the agencies submitted a lengthy report, together 
with a draft bill, that provides the basic legislative history of the ex
tensive budget amendments of 1950.316 The introduction began by 
noting that even if it were humanly possible to ensure that no officers 
would ever exceed their authority under an appropriation, deficiency 
or supplemental appropriations still would sometimes be necessary since 
appropriations were based on estimates of projected needs sometimes 
made two years in advance of actual expenditure.317 Those who pre
pared the report perceived the problem as “one of establishing control 
of the rate of obligation of appropriations, while maintaining sufficient 
flexibility to provide for the most efficient and economical use of ap
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propriations, under constantly changing conditions, for the purposes 
prescribed by Congress.” 318 The report also asserted that the Bureau 
of the Budget had to be authorized to conserve money appropriated 
when developments subsequent to the making of appropriations rendered 
the use of some or all of the money unnecessary;319 otherwise, the 
spending agency would engage in unfettered spending of the excess. 
Bureaucratic fiscal gluttony, the theme so prevalent during the initial 
enactment of the Budget and Accounting Act of 1921 and its implemen
tation by General Dawes, again received prominent emphasis.320

318/J. at 5.
319 Id. at 7.
320 Id. at 14.
321 Id. at 9-10.
322 Id. at 10-13.
323 Id. at 20.
ma Id. The draft bill submitted in the 1941 BOB-GAO Report was enacted vir

tually verbatim as section 1211 of the General Appropriation Bill of 1952, the present 
version of the Anti-Deficiency Act. Coinpare 1947 BOB-GAO Report, supra note 316, 
at 1-6 with General Appropriation Act of 1951, 64 Stat. 595, 765 (1950).

The report suggested a thoroughgoing revision of section 3679 of 
the Revised Statutes because the 1906 version was antiquated, vague, 
and unworkable.321 The report specifically contended that section 
3679 did not impose effective obligations on the lower level bureaucrats 
who really caused deficiencies, did not specifically authorize apportion
ment by seasonal, as opposed to aliquot, rates, and did not provide for 
early warning to Congress of expenditure rates indicative of a forth
coming deficiency.322 In each of these particulars, the Budget Bureau 
was seeking stronger authority than it currently could assert in its deal
ings with its natural enemy, the bureaucracy. In addition, and for the 
same reason, it sought specific authority to implement Dawes’s doctrine 
of reserves to prevent deficiencies and to capture savings.

The report made it quite clear that the requested authority would be 
exercised with considerable care in order to avoid usurping congress- 
sional power.323 The Bureau of the Budget also sought authority to 
defer obligation of “no-year” appropriations—appropriations made with
out fiscal year limitations and designed to remain available until expend
ed—but only to the degree necessary to ensure efficiency and economy 
in the implementation of the purposes for which Congress granted ap
propriations and authorizations.324 Finally, the report assured Congress 
that the possibility of erroneous Budget Bureau determinations of 
amounts unnecessary to the achievement of congressional purposes was 
minimized because, as a final safeguard, the Bureau would seek legisk- 
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tion providing for rescission of the excess of any appropriation, and 
Congress thus could review the proposed reservation of funds.325

325 1947 BOB-GAO Report, supra note 316, at 1-6.
326 Act of July 7, 1947, ch. 207, § 1, 61 Stat. 246.
327 A Report To Congress by the Commission on Organization of the Executive 

Branch of Government 16 (1949). There was sharp disagreement within the Budget 
Bureau over the wisdom of seeking this legislative clarification. In particular, sub
stantial doubt was expressed that the Bureau retained authority to impound funds in 
peacetime. On the other hand, some Bureau officials feared that Congress’s definition 
of the terms under which impoundment was authorized would limit them to the 
enumerated situations. Williams, supra note 175, at 392-93. See also Fisher, Presiden
tial Power, in Ervin Hearings ll, stipra note 5, at 397.

328 Id. at 17.
329 See S. 2054-2061, 81st Cong., 1st Sess. (1949); 95 Cong. Rec. 7569 (1949).
330 See S. 2054, 81st Cong., 1st Sess. (1949). Nothing can be found in the legislative 

history to explain this exclusion.
331 H.R. 5178, 81st Cong., 1st Sess. (1949); H.R. 5823, 81st Cong., 1st Sess. (1949); 95 

Cong. Rec. 7783 (1949) (introducing H.R. 5178); 95 Cong. Rec. 10526 (1949) (intro
ducing H.R. 5823).

332 S. 2161, 81st Cong., 1st Sess. (1949); 95 Cong. Rec. 8580 (1949).
333 See Hearings on S. 2054 Before the Senate Comm, on Expenditures in the Execu

tive Departments, 81st Cong., 2d Sess. 45 (1950).

The Senate took no action on the report, for one month later Congress 
established the Commission on Organization of the Executive Branch 
of the Government (commonly known as the “Hoover Commission” 
because its chairman was former President Herbert Hoover), which 
planned to investigate and to recommend improvements in the bud
getary and fiscal operations of the Government.326 The Hoover Com
mission suggested in its Recommendation Number Four that Congress 
clarify the authority to impound because current law and practice left 
unclear whether the Budget Bureau and the President had the right to 
reduce appropriated amounts during the year for which they were 
provided.327 The Commission further suggested that the President 
should have authority to reduce expenditures below appropriations if 
the purposes intended by Congress could still be implemented.328

On June 13, 1949, Senator Joseph McCarthy introduced eight bills, 
all drafted by Hoover Commission counsel, to implement many of the 
Commission’s recommendations.329 Among these bills, Senate bill 2054 
incorporated all of the Hoover Commission budget recommendations 
except those contained in Recommendation Number Four.330 Com
panion bills were introduced in the House by Representative Clare 
Hoffman.331 Senators Hunt, Withers, and Lodge introduced Senate 
bill 2161 for the sole purpose of incorporating Recommendation Num
ber Four.332 In response to a suggestion from the Budget Bureau,333 the 
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McCarthy bill was amended to include the Hunt-Withers-Lodge bill 
and thus Recommendation Number Four.334 335 Section 32 of the amended 
bill authorized the President to reduce expenditures below appropria
tions when he determined that the purposes intended by Congress could 
be accomplished by the expenditure of amounts less than the amounts

334 id. at 16.
335 Id. at 20.
336 Id.
337 Id. at 41.
338 Id.
389 Id. at 42.

The McCarthy bill, Senate bill 2054, and the Hunt-Withers-Lodge 
bill, Senate bill 2161, differed sharply, however. Senate bill 2161 
provided that any item of appropriation or portion of an item whose 
expenditure the President determined not to be in the public interest 
would not be available for expenditure or obligation unless reappropriat
ed by the Congress. In other words, Senate bill 2161 provided an item 
veto subject to override by a simple majority rather than by a greater 
than two-thirds vote. It allowed the President to pass judgment on each 
item in an appropriation bill independent of any other item within that 
bill and thus broke the nexus between items of appropriation. Section 
32 of Senate bill 2054, on the other hand, required accomplishment of 
“the purposes intended by Congress.”

In early 1950, hearings began on Senate bill 2054 before the Senate 
Committee on Expenditures in the Executive Departments.336 During 
the hearings, Frederick J. Lawton, the assistant director and co-author 
of the 1947 General Accounting Office-Bureau of the Budget report, 
testified, and a revealing colloquy took place between Senator Karl 
Mundt and Lawton. Mundt asked Lawton if there was “anything in 
the legislation that moves in the direction of giving the President an 
item veto on the budget?” 337 Lawton, replying that section 32 did 
move somewhat toward an item veto, stated clearly that section 32 
“would simply spell out the present practice”; the Budget Bureau 
could not withhold funds unless it determined that “the purposes in
tended by the Congress will be accomplished by the expenditure of a 
lesser amount.” 338 Even that did not satisfy Senator Mundt who did 
“not want to see anything in here that would move [toward an item 
veto] surreptitiously.” 339 Lawton assured Senator Mundt that section 
32 would not have the effect of granting item veto authority because 
an item veto is unlimited while section 32 contained the limitation re
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quiring the Budget Bureau to determine whether the congressional intent 
would be accomplished by the expenditure of an amount less than that 
originally estimated.340

340///. Senator Mundt and Mr. Lawton did agree that Senate bill 2161 contained 
an item veto proposal. Id.

341 S. 3850, 81st Cong., 2d Sess. (1950); S. Rep. No. 2031, 81st Cong., 2d Sess. (1950); 
96 Cong. Rec. 9969 (1950).

342 S. 3850, 81st Cong., 2d Sess. § 203 (1950). The section provided:
To promote economy and to reduce expenditures, the President is author
ized to establish and to modify from time to time reserves from appro
priations for the executive branch of Government to the extent that he 
determines that the purposes intended by the Congress will be accomplished 
by the expenditure of amounts less than the amounts appropriated.

Id.
343 S. Rep. No. 2031, supra note 341, at 17 (1950).
344 H.R. 9038, 81st Cong., 2d Sess. (1950); 96 Cong. Rec. 9672 (1950).
345 Hearings on H.R. 9038 Before the House Cormn. on Expenditures in the Execu

tive Departments, 81st Cong., 2d Sess. (1950).
346 See notes 316-323 supra and accompanying text.

Because of disagreement by several members of the Senate Committee 
on Expenditures in the Executive Department with several other pro
visions in Senate bill 2054, the Committee reported out a “clean” Com
mittee bill drafted by the Budget Bureau, the General Accounting 
Office, and Committee staff.341 Section 203 of the new bill provided 
express authority for the establishment of reserves in language similar 
to that of section 32 of Senate bill 2054.342 The Committee report 
stated that section 203 “clarifies the President’s authority to secure 
economy and reduce expenditures” by establishing reserves, but the 
authority to establish reserves could only be exercised when a determina
tion was made “that the objectives of the appropriations made by 
Congress can be accomplished by the expenditure of an amount smaller 
than the appropriation.” 343

Less than a week after the Committee reported out its bill, an 
identical bill was introduced in the House, House bill 9038.344 Hearings 
on the House bill began nine weeks after the House had approved the 
General Appropriation Act of 1951.345 The General Appropriation 
Act of 1951, managed by the Deficiency Subcommittee of the House 
Appropriations Committee, had contained the revision of the Anti-De
ficiency Act of 1906 suggested in the General Accounting Office- 
Bureau of the Budget report.346 In the House, the Bureau of the Bud
get suggested striking section 203 from House bill 9038 because the 
authority therein granted to establish reserves “has been enacted by the 
House in substantially similar jorrri' in section 1211(c) (2) of the Gen
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eral Appropriation Act.347 The General Accounting Office concurred 
in the request and in the characterization.348 Accordingly, the House 
Government Operations Committee, which had jurisdiction over Budget 
and Accounting Act amendments, struck section 2 0 3.349

347 Hearings on H.R. 9038, supra note 345, at 48; see General Appropriation Act 
of 1951, ch. 896, § 1211(c)(2), 64 Stat. 695, 765 (1950), codified at 31 U.S.C. § 665(c)(2) 
(1970). The section reads:

In apportioning any appropriation, reserves may be established to provide 
for contingencies, or to effect savings whenever savings are made possible 
by or through changes in requirements, greater efficiency of operations, 
or other developments subsequent to the date on which such appropriation 
was made available. Whenever it is determined . . . that any amount so 
reserved will not be required to carry out the purposes of the appropriation 
concerned [the officer having administrative control of such appropriation] 
shall recommend the rescission of the such amount in the manner pro
vided in the Budget and Accounting Act, 1921, for estimates of appro
priations.

Id.
348 Hearings on H.R. 9038. supra note 345, at 34.
349 96 Cong. Rec. 13775 (1950).
350 See generally E. Huzar, The Purse and the Sword 178-98, 362-73 (1950) ; Fisher, 

The Politics of Impounded Funds, in Ervin Hearings 1, supra note 9, at 108-09.
351 Fisher, supra note 350, at 109.
352 Supplemental National Defense Appropriation Act of 1948, ch. 333 § 2, 62 Stat. 

259; see Public Papers of the Presidents, Harry S. Truman, 1948, at 272 (1964). 
Truman’s effective impoundment of Air Force funds may be compared with Presi
dent Nixon’s treatment of the Office of Economic Opportunity. See Williams v. 
Phillips, 360 F. Supp. 1363 (D.D.C. 1973), aff’d, 482 F.2d 669 (D.C. Cir. 1973); Local 
2677, Am. Fed. of Gov’t Employees v. Phillips, 358 F. Supp. 60 (D.D.C. 1973). Such 
a comparison should satisfy both conservatives and liberals that the existence of the 
power to impound should not be judged by the results of a particular impoundment.

The impoundment in 1949 of $735 million of an Air Force appro
priation prompted the “intrusion” by the House Appropriations Com
mittee into the Budget and Accounting Act jurisdiction of the House 
Government Operations Committee.350 351 The 1949 impoundment was 
the culmination of a struggle between the President and Congress over 
the final control of the size of the Air Force. During the years follow
ing World War II, a congressional majority supported the view of 
military leaders that the defense capabilities of the nation should be 
expanded while President Truman generally opposed such expansion.3Eri 
In 1948, Congress added $822 million to the amount requested in the 
President’s budget for military aircraft, electronic equipment, and de
tection and warning systems. The statute, however, conditioned the 
use of these additional funds on a finding by the President that use of 
the funds was necessary to the interests of the national defense.352 The 
funds went unspent since President Truman made no such finding.
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In the following year, Congress was more insistent. The President’s 
budget sought funds sufficient to maintain a 48-group Air Force. The 
Secretary of the Air Force, Stuart Symington, personally favored a 
70-group Air Force, and the House agreed to 58. Congress increased 
the President’s proposal to provide for 58 groups only after a conference 
deadlock was broken one day before adjournment by reluctant concur
rence of the Senate with the House on the understanding that the bill 
conferred discretion on the Secretary of Defense to use only so much of 
the funds as he wished.353 In a statement issued on October 29, 1949, 
the President complained that “one item” of the bill presented a sharp 
increase in authorizations and represented “a major shift in the direction 
and emphasis of our defense program.” 354 Only after directing the 
Secretary of Defense “to place in reserve the amounts provided by the 
Congress . . . for increasing the structure of the Air Force” 355 did the 
President sign the bill.

353 95 Cong. Rec. 12315, 14136-38, 14352-55, 14434, 14858 (1949); cf. id. at 14921 
(contrary House view); id. at 14927 (colloquy between Representatives Mahon and 
Rivers). See also id. at 14844-56 (colloquy between Senators Ferguson and Saltonstall).

354 Public Papers of the Presidents, Harry S. Truman, 1949, at 538 (1964).
355 Id. at 539.
356H.R. Rep. No. 1797, 81st Cong., 2d Sess. 309-12 (1950).
357 Id. at 309.
358 Id. at 310.
359 Id. at 311.
360 See id. at 9. The Committee’s report makes clear that the amendments were 

designed merely to encourage savings and more efficient management of funds to 
effect the programs Congress itself had designed.

In the House Appropriations Committee’s report on the General Ap
propriation Act,356 the Committee stated: “Congress, in providing funds 
for the Air Force in excess of budget estimates, had not intended to 
establish or to permit the President or the Secretary of Defense to estab
lish reserves from military appropriations.” 357 The Committee unmis
takably viewed the President’s action as an item veto, a power not pos
sessed by the President.358 While conceding that economies and savings 
should be effected, the Committee reiterated that economies could not 
justify contravention of the will of Congress, especially where that will 
represented congressional resolution of a major policy question.359 The 
Committee report also favorably reported the 1950 amendments to the 
Anti-Deficiency Act.360 That the Committee intended section 1211(c) 
(2) of those amendments to vest an item veto power in the President 
is inconceivable.

In 1973, when the Office of Management and Budget first had to 
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provide Congress with an interpretation of its power under section 
1211 (c) (2) to establish reserves, it argued that the clause should be con
strued broadly so as to “encompass any circumstances which arise after 
an appropriation becomes available for use, which would reasonably 
justify the establishment of a reserve.” 361 Such a view is not only com
pletely at variance with the abundant legislative history; it also com
pletely contradicts the interpretation of the statute during both the 
Eisenhower and Kennedy Administrations. In the 1952 edition of the 
Budget Bureau’s Examiners’ Handbook, the limitation was stated clearly 
and simply: “Reserves must not be used to nullify the intent of Con
gress with respect to specific projects or level of programs.” 362 During 
President Kennedy’s Administration, a memorandum drafted by the 
Bureau of the Budget reached a similarly restrained conclusion.363

361 Ervin Hearings II, supra note 5, at 529.
362 Comptroller General of the United States, The Anti-Deficiency Act: Types of 

Executive Action in Withholding or Reserving Appropriated Funds Which May Be 
Consistent Therewith, in Ervin Hearings 11, supra note 5, at 109 [hereinafter cited as 
GAO 1973 Anti-Deficiency Act Memo].

363 Bureau of the Budget, Memorandum to the President: Authority to Reduce Ex
penditures (Oct. 1961), in Ervin Hearings I, supra note 9, at 338-40 (no authority to 
prevent execution of congressional projects or programs and no authority to “pre
vent the use of appropriations because of overall fiscal considerations”).

364 The views expressed here on the scope of the 1950 Anti-Deficiency Act amend
ments expand the analysis of the principal commentators on that statute. See GAO 
1973 Anti-Deficiency Act Memo, supra note 362, at 105-10. Comptroller General 
Staats’s familiarity with the operation of the Bureau of the Budget is notable. Prior to 
his appointment, he was employed by Budget Bureau for 26 years; President Truman 
appointed him Deputy Director of the Budget Bureau and he remained in that position 
under Presidents Eisenhower, Kennedy, and Johnson. Id. at 114. His opinions there
fore are entitled to considerable weight. See also Church, Impoundment of Appro
priated Funds, The Decline of Congressional Control over Executive Discretion, 22 
Stan. L. Rev. 1240, 1245 (1970); Davis, Congressional Power to Require Defense Ex
penditures, 33 Fordham L. Rev. 39, 54 (1964) ; Goostree, The Power of the President 
to Impound Appropriated Funds: With Special Reference to Grants-In-Aid to Segre

In light of this extensive history it should be clear that a reserve under 
section 1211(c)(2), the only statute that even approaches justifying 
executive impoundment, properly reflects only the difference between 
the amount originally estimated to do a job Congress wishes to be done 
and the amount actually required to do that job. It merely recognizes 
that human error is inherent in the process of estimating funding 
needs.364 To construe it otherwise would realize Senator Mundt’s fears 
by creating an item veto “surreptitiously.” The legislative power con
ferred by an item veto, the power of choice, is so very fundamental 
that one must resolve every doubt against it.



1614 The Georgetown Law Journal [Vol. 62:1549

THE PERFORMANCE BUDGETING SYSTEM

The second significant budgetary amendment in 1950 was the adop
tion of “performance” or “program” budgeting, which ended the 160- 
year practice of itemization.365 Recommendation Number One of the 
Hoover Commission had suggested that “the whole budgetary concept 
of the federal government should be refashioned by the adoption of a 
budget based upon function, activities and projects: this we designate 
a ‘performance budget.’ ” 366 The Commission explained that “the per
formance method of budgeting focuses congressional and executive 
action on the scope and magnitude of the work to be done . . . rather 
than upon the specific items to be acquired . . . .” 367 In performance 
budgeting, legislative concern centers around questions of the desirable 
magnitude of any major government program and the least cost for 
the work to be performed.368

gated Activities, 11 Am. U.L. Rev. 32, 43-36 (1962); Ramsey, supra note 289, at 291, 
295-96; Stassen, Separation of Powers and the Uncommon Defense: The Case Against 
Impounding of Weapons Systems Appropriations, 57 Geo. L. J. 1159, 1178-79 (1969); 
Williams, supra note 175, at 393.

365 Budget and Accounting Procedures Act of 1950, ch. 946, 64 Stat. 832, codified at 
31 U.S.C. § 11 (1970).

360 Recommendation No. 1, A Report to Congress by the Commission on Organiza
tion of the Executive Branch of Government, H.R. Doc. No. 84, 81st Cong., 1st Sess. 8 
(1949).

367 Id.
Wild. at 11-12.
369 s. Rep. No. 2031, supra note 341, at 7.
370 Task Force Report on Fiscal, Budgeting, and Accounting Systems of the 

Federal Government 76 (1949) [hereinafter cited as Task Force Report]. The 
Task Force Report was prepared by A.E. Buck, Frederick Cleveland’s co-author in 
1920 and one of the most outspoken advocates of the executive budget during the 
period of the Budget Movement. jSuck knew quite well that the significant dis
tinguishing feature of the legislative budget, as contrasted with the executive budget, 
was that the legislature, not the executive, would decide the basic issue of priorities 
each year.

In adopting performance budgeting, Congress abandoned the his
toric system of itemization, with its narrow focus on detail, for lump- 
sum appropriation, and thus broadened executive discretion to determine 
the details of achieving an objective.369 The level of funds devoted to 
each program reflects Congress’s decision on the proper magnitude of 
the program. Under the performance budgeting system Congress form
ulates the major budgetary policy and priority decisions. “Such is the 
idea involved in the so-called ‘legislative budget,’ which had so far not 
succeeded mainly because of the budgetary approach.” 370 By providing 
for performance budgeting as it bestowed authority upon the Executive 
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to establish reserves if program purposes could be achieved at lesser 
cost, Congress basically defined an appropriation as a congressional di
rection that a certain amount of work actually be performed whether 
by the expenditure of the sum appropriated or of a lesser sum. This 
is the core meaning of an appropriation as a “ceiling” and establishes the 
framework for analyzing the legal plausibility and justification cf all 
executive impoundments.

THE EMPLOYMENT ACT OF 1946
The Executive has claimed that the Employment Act of 1946371 con

travenes any contention that the Executive must carry out Congress’s 
programs because it granted to the Executive the authority to determine 
how much, or how little, of any appropriation would be spent. A brief 
review of the Employment Act of 1946 and its development refutes 
such a contention. In response to widespread fears of a return to the 
economic conditions of the 193O’s, President Roosevelt, in his 1945 
Annual Message to Congress, set forth the necessity of a “full employ
ment” program for the peacetime reconversion period.372 The Presi
dent’s program would have established a national policy of federal in
tervention in business cycles by adopting, in the words of the opposi
tion, the Keynesian-Beveridge “compensatory spending theory.” 373 The 
final enacted version differed substantially from the President’s pro
posal,374 but the change is not critical to the Executive’s claim of im
poundment authority under the Act. That claim is predicated essen
tially on the declaration of policy that emerged in section two of the 
Act.375 Proponents of presidential impoundment authority assert that 

371 Ch. 33, 60 Stat. 23, codified at 15 U.S.C. § 1021 (1970).
37291 Cong. Rec. 70 (1945).
373 S. Rep. No. 583, 79th Cong., 1st Sess. 4 (1945). While the President’s proposal 

regarding a declaration of a compensatory spending policy was rejected in 1946, 
Presidents have adopted the policy, in practice, through the budget. The policy 
essentially calls for deficit spending to stimulate increased employment in the private 
economy; the amount of deficit spending depends upon the acceptable rate of unem
ployment. A budget based on the policy is called a “full employment” budget. See 
Budget Message of the President, in OMB, supra note 117, at 1, 5-7; P. Samuelson, 
Economics 339-45 (7th ed. 1967). Obviously, disagreement as to the acceptable rate 
of unemployment will alter the extent of deficit spending. See Ervin Hearings II, 
supra note 5, at 292-99 (dialogue of Senator Muskie and OMB Director Ash).

374 See H.R. Rep. No. 1334, 79th Cong., 1st Sess. (1945); H.R. Rep. No. 1520, 
79th Cong., 2d Sess. (1946) (conference report) ; 92 Cong. Rec. 1136, 1139 (remarks of 
Senators Bartley and Taft). See generally L. Fisher, supra note 33, at 156-60, 309-10.

375 Employment Act of 1946, § 2, 15 U.S.C. § 1021 (1970). Section two reads as 
follows:

The Congress declares that it is the continuing policy and responsibility 
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one of the goals expressed in section two, the maintenance of maximum 
purchasing power, was intended to authorize presidential impoundment 
in order to prevent inflation.376

of the Federal Government to use all practicable means consistent with 
its needs and obligations and other essential considerations of national 
policy, with the assistance and cooperation of industry, agriculture, labor, 
and State and local governments, to coordinate and utilize all its plans, 
functions, and resources for the purpose of creating and maintaining, in a 
manner calculated to foster and promote free competitive enterprise and 
the general welfare, conditions under which there will be afforded useful 
employment opportunities, including self-employment, for those able, 
willing and seeking to work, and to promote maximum employment, pro
duction, and purchasing power.

Id.
376 Ervin Hearings II, supra note 5, at 372 (testimony of Deputy Attorney General 

Sneed); id. at 282-83 (testimony of OMB Director Ash).
377 See H.R. Rep. No. 1334, supra note 374, at 13; H.R. Rep. No. 1520, supra note 

374, at 7.
378 15 U.S.C. § 1022(a)(4) (1970). The report was to include a program for im

plementing the policy of section two and recommendations for legislation the President 
believed necessary or desirable. Id.

370 Id. § 1025.
380See 92 Cong. Rec. 977 (1946) (remarks of Representative Bender). See also id. 

at 981 (remarks of Representative Patman); id. at 985-86 (remarks of Representative 
Whittington, one of the three House conferees); id. at 1136-37 (remarks of Senator 
Barkley, manager of the Senate conferees).

This assertion is unfounded. Section two is merely a declaration of 
policy and neither added to nor detracted from the powers of any 
branch under any existing law.377 The only provisions then enacted for 
implementing the policy of section two were those creating the Council 
of Economic Advisors, requiring the President to submit to Congress an 
annual economic report378 and creating the Joint Economic Committee 
of Congress to study the President’s annual recommendations and to 
report thereon to both Houses.379 Then Congress, through its commit
tees, would consider the recommendations according to its ordinary 
procedures and would adopt or reject each recommendation as it saw 
fit; the bill merely provided a means for presidential study and report to 
Congress of economic dislocations.380

The legislative history of the Employment Act fails to provide posi
tive support for impoundment; if anything, it serves to bolster the case 
against impoundment because the President was unsuccessful in his at
tempt to obtain broader authority than he now finds in the Act. Sec
tion six of the President’s original proposal would have empowered 
him to vary “the rate of federal investment and expenditure ... to 
whatever extent and in whatever manner the President may determine 
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to be necessary for the purpose of assisting in assuring continuing full 
employment, with due consideration being given to [the rest of the 
economy].” 381 Although the exercise of this power was to be subject 
to principles and standards set forth in applicable appropriations acts 
and other statutes,382 the House rejected the section when it was pro
posed as an amendment to the House version of the Act.383 The Presi
dent thus was denied even this limited freedom to act within the con
fines of congressional dictates.

381 92 Cong. Rec. 12084 (1945).
382 id.
383 Id. at 12094.
384 Act of June 30, 1974, Pub. L. No. 93-325, 88 Stat. 285.
385 See Ervin Hearings II, supra note 5, at 278, 282-83, 292 (testimony of OMB 

Director Ash); id. at 532 (testimony of Agriculture Secretary Butz); id. at 372 (testi
mony of Deputy Attorney General Sneed).

386 Only the debt ceiling was enacted. Act of Oct. 27, 1972, Pub. L. No. 92-599, 
86 Stat. 1326 (codified in scattered sections of 26, 31 U.S.C.)

387 343 U.S. 579 (1952).
388 See id. at 585.
389 Budget and Accounting Act of 1921, ch. 18, § 202, 42 Stat. 21, codified at 31 

U.S.C. § 13 (1970).

THE DEBT CEILING

The amount of the national debt currently is limited by statute to 
$495 billion.384 The Executive argues that, by limiting the debt, Con
gress meant to give the Executive authority to refuse to spend the entire 
amount of any appropriation in order to stay within the limit.385 In 
1972, however, one proposed bill contained both the debt ceiling and 
the $250 billion expenditure ceiling; the latter was rejected.386 387 Thus, 
the Executive’s claim amounts to a contention that the rejection of the 
power to impound, contained in the expenditure ceiling provision, neces
sarily implies that it was granted by enactment of the debt ceiling.

The second test of Youngstown Sheet & Tube Co. v. Sawyer™1 
compels a far better resolution of this conundrum.388 Another existing 
statute, the Budget and Accounting Act of 1921, deals with the proper 
presidential response to overexpenditure and provides that if expendi
tures exceed receipts, the President in the budget shall recommend “new 
taxes, loans, or other appropriate action to meet the estimated defi
ciency.” 389 The statute contemplates that recommendation to and 
acceptance by Congress must precede any presidential action. In fact, 
the recommendation procedure required by the Budget and Accounting 
Act of 1921, now section 13 of title 31 of the United States Code, pre
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sents a striking parallel that President Truman should have followed in 
1952 when he faced the steel mill strikes. In 1947, Congress, in rejecting 
the amendment granting power to seize private industries in emergencies, 
had expressed its view that it would prefer to deal with such problems 
itself on an ad hoc basis pursuant to presidential recommendation.390 
Congress expressed precisely the same policy in section 13. The same 
result thus should obtain; the President should be unable to do unilater
ally that which Congress has authorized him only to recommend.

390See 343 U.S. at 599-600 (Frankfurter, J., concurring).

Conclusion

The Supreme Court in Youngstown clearly enunciated the test for 
reviewing the validity of asserted executive authority: an action by the 
Executive is invalid if Congress has both denied the Executive the 
authority to so act and provided alternative methods to achieve the 
desired goals. The Executive has claimed that the Anti-Deficiency Act, 
the debt ceiling enactments, and the Employment Act of 1946 evidence 
congressional approval of presidential impoundment. A review of the 
history and background of this legislation belies such an assertion. 
Throughout the history of the budgetary system and its development, 
both commentators and Congress have consistently recognized Con
gress’s final authority over appropriations.

Of course, the congressional appropriation system is imperfect; ac
curate estimates of expected needs can never be made. Therefore, the 
Executive should and does have the authority to withhold funds that are 
unnecessary for the completion of an envisaged project. While con
gressional appropriations are not mandates to spend the entire amount 
appropriated, they are mandates to accomplish the programs for which 
Congress has provided funds. Presidential determinations that certain 
projects approved by Congress are unworthy or unnecessary cannot 
justify impoundment of funds. The Constitution and the history of 
legislative enactment rejecting the item veto and limiting executive dis
cretion to spend preclude unilateral executive determinations of which 
federal projects will be implemented.

(Part II of this article will appear in a subsequent issue of Volume 63.)
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NOTES
PRESIDENTIAL NOMINATING 
CONVENTIONS: PARTY RULES, STATE 
LAW, AND THE CONSTITUTION

The presidential selection process has been an object of reform 
throughout the course of American history.1 Particular concern has 
been voiced over the continued use of the electoral college in the presi
dential selection process.2 In recent years, however, the emphasis of 
reform has shifted from the electoral process to the presidential nom
ination process. As a result, the national political party convention 
system, itself a reform in 1832,3 has been the subject of much recent 
litigation.4

1 Over 500 resolutions have been introduced in Congress to amend the constitu
tionally prescribed method of choosing the President. N. Pierce, The People’s 
President 151 (1968). See also Goldstein, One Man, One Vote and the Political Con
vention-Alternative Methods of Implementation: A Political Analysis, 40 U. Cin. L. 
Rev. 1, 24-30 (1971); Schmidt & Whalen, Credentials Contests at the 1968—and 1972— 
Democratic National Conventions, 82 Harv. L. Rev. 1438, 1446-50 (1969).

2 See generally A. Bickel, The New Age of Political Reform 53-73 (1968); R. 
Dixon, Democratic Representation: Reapportionment in Law and Politics 565-71 
(1968).

3 V.O. Key, Politics, Parties and Pressure Groups 396 (1964); see The First 
National Nominating Convention 1808, 17 Am. Hist. Rev. 744, 763 (1912).

4See, e.g., Brown v. O’Brien, 469 F.2d 563 (D.C. Cir.) (per curiam), stayed per 
curiam, 409 U.S. 1 (1972); Bode v. National Democratic Party, 452 F.2d 1302 (D.C. 
Cir. 1971), cert, denied, 404 U.S. 1019 (1972); Ripon Soc’y, Inc. v. National Repub
lican Party, 369 F. Supp. 368 (D.D.C. 1974); Wigoda v. Cousins, 14 Ill. App. 3d 460, 
302 N.E. 2d 614 (1973), cert, granted, 42 U.S.L.W. 3498 (U.S. Mar. 4, 1974) (No. 
73-1106).

5 See By the People: Report of the Comm’n on Rules to the 1972 Democratic Nat’l 
Convention (1972) [hereinafter cited as By the People]; Mandate for Reform: A 
Report of the Comm’n on Party Structure and Delegate Selection (1970) [herein-

Close examination of the issues raised by this litigation reveals two 
interrelated sets of constitutional conflicts, those between political par
ties and states, and those between political parties and individual 
voters. The first set of conflicts involves the relationship of state 
election laws governing delegate selection to national political party 
delegate selection rules, such as those promulgated by the Dem
ocratic Party under mandates issued by the 1968 and 1972 presi
dential nominating conventions.5 The Constitution authorizes the

[ 1621 ]
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states to establish election laws.6 Political parties derive the power to 
control delegate selection from the first amendment, although the nature 
and scope of the protection provided by the amendment remains un
clear. The first amendment rights of political parties also play a role 
in an analysis of the second set of conflicts; these conflicts arise between 
the parties’ interests in delegate selection and the individual voters’ 
interests in representation protected by the due process and the equal 
protection clauses of the Constitution.

after cited as Mandate for Reform]; The Democratic Choice: A Report of the Comm’n 
on the Democratic Selection of Presidential Nominees (1968). Because the Republican 
Party has begun only recently to consider the promulgation of national delegate 
selection standards, most litigation concerning delegate selection rulemaking has in
volved the Democratic Party. Accordingly, this article will focus primarily on the 
Democratic Party’s rules.

The development of national nominating convention delegate selection rules in the 
Democratic Party was the result of the sharp division within the party in 1968, when 
supporters of Senators Eugene McCarthy and Robert Kennedy charged that the 
nomination process was unresponsive to the presidential preferences and ideological 
orientation of many party members. See generally Mandate for Reform, supra at 22; 
The Democratic Choice: A Report of the Comm’n on the Democratic Selection of 
Presidential Nominees (1968). Delegate selection standards in the form of guidelines 
fully binding on state parties were promulgated two years later by the National Demo
cratic Party’s Commission on Party Structure and Delegate Selection, under authority 
delegated by the 1968 Democratic National Convention. See Mandate for Reform, 
supra at 36, 52-53.

Dissatisfaction with some of the guidelines prompted the 1972 Democratic National 
Convention to create a successor commission, the Commission on Delegate Selection 
and Party Structure, whose function was to review the guidelines, to make appropriate 
revisions, and to adopt new guidelines where necessary. By the People, supra at § 6. 
The new commission’s revision of the rules has generated considerable controversy 
within the party and may provoke litigation. See Wash. Post, Aug. 30, 1973, § A, at 7, 
col. 1 (remarks of the chairman of the Democratic National Committee).

6 See U.S. Const, art. II, § 1; notes 9-24 infra and accompanying text.
1 See, e.g., Brown v. O’Brien, 469 F.2d 563, 570 (D.C. Cir.) (per curiam), stayed per 

curiam, 409 U.S. 1 (1972); Ridell v. National Democratic Party, 344 F. Supp. 908, 918 
(S.D. Miss. 1972); Wigoda v. Cousins, 14 III. App. 3d 460, 469-72, 302 NJE.2d 614, 624-25 
(1973), cert, granted, 42 U.S.L.W. 3498 (U.S. Mar. 4, 1974) (No. 73-1106). The 
Supreme Court has decided to consider this question during its 1974-75 Term. See 
Wigoda v. Cousins, supra (appeal of holding that national party rules must yield to 
state election laws governing delegate selection).

The promulgation of comprehensive national party rules for the 
selection of delegates to the 1972 Democratic National Convention en
gendered several court disputes on the issue of whether the parties or 
the states possess ultimate authority over the delegate selection process.7 
The 1972 Democratic National Convention’s passage of several resolu
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tions which directly conflict with the election laws of many states 
guarantees the issue’s continuing vitality through the 1976 convention.8 
The resolution of both sets of conflicts is crucial to the future stability 
of the presidential nominating system. In some instances, resolution has 
been delayed because the difficulty of establishing state action, justiciabil
ity, and ripeness has impeded judicial review. When these obstacles to 
judicial review are removed, as they should be, the legal issues raised 
by the present presidential nominating process can be analyzed effec
tively by the courts and the tensions which exist within that process 
can be alleviated.

& See By the People, supra note 5, at §§ 4, 8, 9. Section four requires that state dele
gations to the 1976 convention be “chosen in a manner which fairly reflects the division 
of preferences expressed by those who participate in the Presidential nominating process 
in each state . . . .” Id. at § 4. This resolution would outlaw a winner-take-all primary 
such as California’s. See Cal. Elections Code § 6201 (West Supp. 1974); note 96 
infra and accompanying text.

Section eight requires that no delegate be bound by law or party rule to vote “con
trary to his or her conscience” and that all delegates be bona fide supporters of candi
dates to whom they are pledged. By the People, supra at § 8. In Maryland, where 
the presidential preference primary is distinct from the delegate selection primary, the 
law dictates that each elected delegate vote for the presidential candidate who wins 
the presidential preference primary in the delgate’s political subdivision, regardless of 
whether or not that candidate is his bona fide choice. Md. Ann. Code art. 33, § 12-1 (b) 
(1971). Those delegates who are elected in districts carried by presidential candidates 
whom the delegates oppose certainly will be challenged under section eight. See 
Democrats All: A Report of the Comm, on Delegate Selection and Party Struc
ture 18, rule 11 (1973) [hereinafter cited as Democrats All].

Section nine requires that provision be made to restrict participation to Democratic 
voters. By the People, supra at § 9. The convention mandate declares that an adequate 
restrictive provision includes laws restricting participation to those voters who have 
been registered as Democrats at least 14 days prior to the delegate selection process. 
id. This resolution would require changes in the election laws of not less than 20 
states. See, e.g., Mass. Gen. Laws Ann. ch. 53, §§ 37-38 (1969); R.I. Gen. Laws Ann. 
§ 17-15-24 (1958); Wis. Stat. Ann. § 6.02 (Supp. 1973). See also Anderson v. Milliken, 
186 Wash. 602, 59 P.2d 295 (1936) (state legislature may require that primaries be 
open to all voters, regardless of restrictions sought by political parties); Note, One 
Man, One Vote and the Selection of Delegates to National Nominating Conventions, 
37 U. Chi. L. Rev. 536, 549 (1970).

Both sections eight and nine provide that state parties must take all feasible measures 
to repeal, amend, or modify laws conflicting with the sections. By the People, supra 
at §§ 8, 9. A failure to exert such efforts will bar the use of conflicting state law as 
a defense to a challenge based on section eight or nine. See Call for the 1972 Demo
cratic National Convention 32 (1971); Mandate for Reform, supra note 5, at 36. 
See also Democrats All, supra at 24, rule 20.
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Constitutional Conflicts Between Parties and States: 
Delegate Selection Rulemaking Power

THE states’ ARTICLE II, SECTION 1 POWER:
SCOPE AND LIMITATIONS

The Constitution provides in article II, section one that “each 
state shall appoint, in such a manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of Senators 
and Representatives to which the state may be entitled in Congress ...” 9 
and makes no direct provision for the participation of either the public10 
or political parties. In McPherson v. Blacker11 the Supreme Court de
scribed the article II, section one authority as a grant to the states 
of the broadest possible power to determine the manner of selection 
of presidential electors.12 This broad power has since been subjected 
to a number of limitations,13 the most important of which to the na
tional political party is the first amendment right of association.

9 U.S. Const, art. II, § 1. The election laws of all but two states grant to the state 
party central committee the power to name the slate of electoral college candidates. 
The state party central committees inevitably name as delegates for elector those who 
will vote for the national party’s nominees. Since the presidential preferences of the 
elector delegates are placed on the ballot in most states, the nominees of the national 
party conventions are assured a ballot position in the general presidential election in 
these states. See L. Longley & A. Braun, The Politics of Electoral College Reform 
29, 188 n.18 (1972). Because the presidential candidates selected at the national con
ventions inevitably receive most of the electoral college votes, state laws governing na
tional convention delegate selection are integral to the states’ meaningful exercise of 
their article II, section one power to appoint electors. See Terry v. Adams, 435 U.S. 
461, 474-76 (1953) (Frankfurter, J., concurring).

10 See generally McPherson v. Blaker, 146 U.S. 1 (1892). In McPherson the Supreme 
Court undertook a thorough analysis of the selection of presidential electors in different 
states and found that at various times in history many states had not provided for any 
participation by the public in the selection process. Id. at 29-33.

H 146 U.S. 1 (1892).
12 Id. at 27. See also Pope v. Williams, 193 U.S. 621, 632-34 (1904).
13 See Oregon v. Mitchell, 400 U.S. 112, 124 & n.7 (1970) (Congress may extend 

right to vote to 18-year-olds in presidential and vice-presidential elections); Ex parte 
Yarborough, 110 U.S. 651, 661-62 (1884) (Congress may enact laws guaranteeing the 
free, the pure, and the safe exercise of voting rights). See generally Kirby, Limitations 
on the Power of State Legislatures Over Presidential Elections, 27 Law & Contemp. 
Prob. 495, 497 (1962).

14 See, e.g., Hadnott v. Amos, 394 U.S. 358, 364 (1969); Williams v. Rhodes, 393 US. 
23, 30-31 (1968); NAACP v. Alabama ex rel Patterson, 357 U.S. 449, 460 (1958); De- 
Jonge v. Oregon, 299 U.S. 353, 365-66 (1937).

The rights of free speech and assembly long have encompassed the 
individual right to freedom of association,14 which includes the right 
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uto band together for the advancement of political beliefs.” 15 Although 
constitutional rights generally are said to belong to individuals and not 
to groups,16 the Supreme Court has provided protection to political 
parties because it deems interference with the freedom of a party to 
be, simultaneously, interference with the freedom of its members.17 18 
Thus the rights of a party’s members give rise to rights of the party 
itself, as a means of protecting the members’ rights.

15 Hadnott v. Amos, 394 U.S. 358, 364 (1969).
16See, e.g., Shelley v. Kraemer, 334 U.S. 1, 22 (1948); Oyama v. California, 332 U.S. 

633, 665-66 (1948) (Murphy, J., concurring); Missouri ex rel. Gaines v. Canada, 305 
U.S. 337, 351 (1938); McCabe v. Atchison, Topeka & Santa Fe Ry. Co., 235 U.S. 151, 
161-62 (1914).

17 Sweezey v. New Hampshire, 354 U.S. 234, 250 (1957).
18 393 U.S. 23 (1968).
19 Among other restrictions, Ohio required that minor party presidential candidates 

seeking a place on the general election ballot obtain a number of signatures equal to 
15 percent of the votes cast in the last gubernatorial election. Ohio Rev. Code Ann. 
§ 3517.01 (Page. 1960), as amended, § 3517.01 (Page 1972). No similar restriction 
applied to the major parties. In Williams the state attempted to justify its discrimina
tory treatment of minor parties by using an extremely broad interpretation of its article 
II, section one power. 393 U.S. at 29.

20 393 U.S. at 34.
21 Id. at 30. The first amendment was central to the Williams Court’s decision. While 

Justice Black, writing for the majority, emphasized both equal protection interests and 
the first amendment right of political association, the two concurring opinions of 
Justices Harlan and Douglas focused solely on the first amendment. Furthermore, in 
a similar case the following year, the Court based its decision in part on the first 
amendment aspect of Williams. See Hadnott v. Amos, 394 U.S. 358, 364 (1969).

When a party’s rights conflict with state law, the infringement by 
the state law of the rights must be balanced against the infringement 
by the party of the authority granted the states by article II, section 
one. In Williams v. Rhodes™ the Supreme Court examined Ohio’s 
election laws limiting minor political parties’ access to the general elec
tion ballot19 and found that the parties’ interests outweighed the state’s.20 
No state interest could be found sufficiently compelling to justify the 
infringement of “the right of individuals to associate for the advance
ment of political beliefs, and the right of qualified voters to cast their 
votes effectively.” 21

Through implication, Williams illustrates another important aspect of 
the relationship between the states’ article II, section one power and 
the rights of political parties. The Williams Court found that Ohio’s 
legislative scheme violated individual voters’ equal protection and voting 
rights, as well as their right of political association, by unreasonably 
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restricting the array of candidates for whom votes could be cast.22 This 
implies that voters have constitutional interests in the nomination proc
ess, as well as in the election process, once the state opens the ballots 
to party nominees and thereby commits its article II, section one 
powers to the people.23 Since political parties derive first amendment 
protection from the rights of their adherents, the apparent vesting of 
voters’ rights in the nomination process gives rise to a concomitant 
right in the parties; a political party may advance its political ideology, 
the ideology of its supporters, through the nomination of a particular 
candidate, and the states cannot unreasonably restrict this right.24

22 393 U.S. at 34.
23 See notes 121-123 infra and accompanying text.
24 See 393 U.S. at 29-30. See also Friedman, Reflections Upon the Law of Political 

Parties, 44 Calif. L. Rev. 65, 65-69 (1956); Note, Freedom of Association and the 
Selection of Delegates to National Political Conventions, 56 Cornell L. Rev. 148, 
152-57 (1970).

25See Ray v. Blair, 343 U.S. 214 (1952) (party’s requirement that candidates for 
presidential elector pledge support of party’s presidential nominee upheld); Dickson 
v. Taylor, 105 F. Supp. 251, 252-53 (W.D. Tex. 1952) (dictum) (party’s requirement 
of loyalty’ pledge upheld); Ray v. Garner, 257 Ala. 168, 171, 57 So.2d 824, 825-26 (1952) 
(dictum) (state, on request, may print party loyalty pledge on primary election ballot); 
Zuckman v. Donahue, 274 App. Div. 216, 80 N.Y.S.2d 698, aff’d mem., 298 N.Y. 627 
(1948) (party registration by persons unsympathetic to party’s principles may be can
celled by state on motion of party). But see Anderson v. Milliken, 186 Wash. 602, 59 
P.2d 295 (1936) (statute allowing cross-party voting in primary upheld). See generally 
Developments in the Law—Judicial Control of Actions of Private Associations, 76 
Harv. L. Rev. 983, 1008-13, 1060-61 (1963).

26See Terry v. Adams, 345 U.S. 461 (1953) (exclusion of racial minorities from 
political club in effective control of Democratic Party nominations violates fifteenth 
amendment); Smith v. Allwright, 321 U.S. 649 (1944) (exclusion of racial minorities 
from state party convention violates fifteenth amendment where party membership 
is prerequisite to voting in primary).

27 343 U.S. 214 (1952).
28 Id. at 215.

THE PARTIES’ FIRST AMENDMENT INTEREST IN DELEGATE

SELECTION RULEMAKING: SCOPE AND LIMITATIONS

In the past, both federal and state courts have recognized that a po
litical party has a legitimate interest in determining its ideological iden
tity,25 within constitutional limits.26 27 In Ray v. Blair,21 for example, the< 
chairman of the Democratic state committee would not certify a candi
date for presidential elector when the candidate refused to sign a pledge 
of support for the party’s nominee.28 The pledge was regarded as a 
fundamental means of excluding from the party’s decisionmaking 
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forums those whose views were adverse to the party’s. The Supreme 
Court upheld the pledge requirement.29 Delegate selection standards, 
like the pledge requirement in Blair, are integral to the maintenance of 
the integrity of a party’s decisionmaking forums and form a vital aspect 
of the party’s right to advance its ideology. Freedom to advance a po
litical ideology would be meaningless if parties could not freely de
termine that ideology, and the establishment of delegate selection 
standards is one means of determining ideology. The Democratic 
Party recently found delegate selection standards to be an effective 
vehicle for implementing the results of its crucial debate over whether 
the party should shift to a “participatory,” rather than a “represen
tative,” orientation.30 The party designed the rules enforced in 1972, 
as well as those promulgated for 1976, to implement its conclusion that 
it must attempt to stimulate the broadest possible popular participation.31 
A party’s first amendment interest should encompass the right to de
termine whether delegate selection processes have conformed to this and 

29 Id. at 225.
30 The two approaches are not mutually exclusive; they merely use different means 

to achieve the goal of broadening the responsiveness of party decisionmaking forums. 
A participatory emphasis would lead to the encouragement of participation by a wider 
base of party supporters, particularly by groups that traditionally support the party in 
the general election but that generally are underrepresented in the party’s decision
making forums. Additionally, only actual participants’ votes would be counted in 
measuring the support garnered by presidential candidates prior to the election; those 
who did not participate could not influence the outcome. See Let Us Continue: 
Report of the Americans for Democratic Action on the Democratic Party’s Dele
gate Selection Guidelines 21-22, 28 (1973). The representative approach, by contrast, 
would result in the automatic inclusion in decisionmaking forums of leaders of the 
various constituent groups of the party, regardless of whether they participated in 
elections, primaries, and caucuses. Proponents of the representative approach would 
support the use of ex officio national convention delegates, for example, and would 
remove any impediments to the qualification of elected officials as delegates. See Task 
Force on Democratic Party Rules & Structure of the Coalition for a Democratic 
Majority: Toward Fairness & Unity for ’76, at 4 (1973).

31 A finding that prior to the 1972 convention “meaningful participation of Democratic 
voters in the choice of their presidential nominee was often difficult or costly, some
times completely illusory and, in not a few instances, impossible,” induced the move 
toward a participatory convention. See Mandate for Reform, supra note 5, at 10. 
The following facts illustrate practices which made meaningful participation illusory 
or costly. Prior to 1972, at least 20 state parties had no comprehensive rules for 
national convention delegate selection but rather, left the process to the discretion of 
a handful of party leaders; more than one-third of the delegates to the 1968 Democratic 
Convention were chosen before January 1, 1968, long before identification of the can
didates and issues which motivated voters at the time of the convention; and in one 
state, the cost of filing an entire slate of delegate candidates in 1968 was $14,000. Id. at 
10-11.
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to other goals of the party. Only delegates who have been selected 
through such processes should be entitled to convention credentials.32

32 See generally Segal, Delegate Selection Standards: The Democratic Party's Experi
ence, 38 Geo. Wash. L. Rev. 873, 873-74 (1970); Note, supra note 24, at 157-58; Note, 
Bode v. National Democratic Party: Apportionment of Delegates to National Party 
Conventions, 85 Harv. L. Rev. 1460, 1469-70 (1972).

33 See generally R. Bain, Convention Decisions and Voting Records 78-296 (1973). 
The first credentials fight in the Democratic Party occurred at the party’s first national 
convention in 1832, and such battles have taken place at 20 of the 35 conventions since 
that time. The Republican Party has faced credentials challenges at 14 of 22 conven
tions since 1864. See Letter from James S. Campbell, Counsel to the 1972 Democratic 
Convention Credentials Comm., to Patricia R. Harris, Acting Chairman of the Creden
tials Comm., June 23, 1972 (on file at the Democratic National Committee). The pro
mulgation of delegate selection rules by the Democratic Party has increased sharply the 
number of credentials challenges; 19 challenges were made at the 1968 Democratic 
Convention and 82 at the 1972 convention. R. Bain, supra at 323-34. See also Segal, 
supra note 32, at 874 n.4.

34 State law first was raised as a defense to a credentials challenge at the 1912 Re
publican Convention. The convention supported the decision of its credentials com
mittee that “a state law [cannot] supersede the Call of the National Committee as di
rected by the Republican National Convention, the supreme source of party regu
larity.” Proceedings, Fifteenth Republican National Convention 200, 219 (1912). 
More recently, in 1964, the Democratic Convention passed a resolution requiring that 
delegates to the 1968 convention be chosen through processes guarding against racial 
discrimination. The 1968 convention rejected the delegation from Mississippi for vio
lation of the resolution even though that group had been selected in accordance with 
the state’s election law. Proceedings, Thirty-Fifth Democratic National Convention 
96-97 (1968). Moreover, the Call for the 1912 Democratic National Convention pro
vided that “the votes of a delegation shall ... be recorded as polled without regard to 
any state law.” Call for the 1972 Democratic National Convention 32 (1971). Both 
of the Democratic Party’s delegate selection commissions have assumed the authority 
to bind state parties with national rules regardless of contrary state law, unless an effort 
is made to change the law. See Democrats All, supra note 8, at 24, rule 20; Mandate 
for Reform, supra note 5, at 36.

35 Letter from James S. Campbell, supra note 33.

On occasion, a party’s exercise of the right to regulate selection will 
come into conflict with state election laws. A survey of the major na
tional political parties’ convention credentials decisions33 demonstrates 
that national conventions consistently have regarded their own rules 
and seating decisions as superior to state legislation34 and that conven
tions have used their power to review credentials to influence state dele
gate selection.35 Such blatant rejection of legislative mandates neces
sarily leads to confrontation.

A recent well-publicized illustration of conflict between party rules 
and state laws involved the 59 delegates to the 1972 Democratic Con
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vention from Chicago, Illinois.36 The original Chicago delegates, chal
lenged just prior to the 1972 convention, were found by the preliminary 
hearing officer to have violated five of the national party’s delegate 
selection rules, including those relating to discrimination on the basis 
of race, sex, and age and those prohibiting closed “slatemaking.” 37 The 
challenged delegates brought suit in state court to enjoin the challeng
ers from interfering with their right to be seated at the Democratic 
Convention,38 but the Credentials Committee of the 1972 convention 
unseated the 59 elected delegates and replaced them with the challeng
ers.39 The unseated delegates then brought suit in federal court in the 
District of Columbia and attacked not only the legitimacy of national 
party rules per se but also the constitutionality of the particular rules 
allegedly violated.40 The United States Court of Appeals for the Dis
trict of Columbia Circuit, which found no real conflict with state law 
and sustained the action of the Credentials Committee, asserted that 
the plaintiffs’ position too severely restricted the freedom of association 
of the Democratic Party.41 The Supreme Court stayed the court of 

36See generally T. White, The Making of the President 1972, at 174-76 (1973). The 
importance of the Chicago challenge to Senator McGovern’s nomination was great; 
if the challenge had not been upheld, his nomination would have been in jeopardy. 
See N.Y. Times, July 12, 1972, § 1, at 18, col. 7. The Supreme Court presently is re
viewing the constitutional questions raised by the Chicago challenge. See Wigoda v. 
Cousins, 14 Ill. App. 3d 460, 302 N.E.2d 614 (1973), cert, granted, 42 U.S.L.W. 3498 
(U.S. Mar. 4, 1974) (No. 73-1106).

37 See Hearing Officer’s Report on the Chicago Challenge to the Credentials Com
mittee of the 1972 Democratic National Convention 2-4, June 25, 1972 (unpublished 
report on file at the Democratic National Committee).

38 See Wigoda v. Cousins, 342 F. Supp. 82, 84 (N.D. Ill. 1973) (remand to state 
court from federal court).

39 See T. White, supra note 36, at 164-66. Although a Credentials Committee report 
is referred to as a series of “recommendations,* the term is somewhat deceptive. 
When a challenge is filed against a delegation, a hearing officer is assigned to hear the 
complaint and to report findings of fact to the Credentials Committee. On the recom
mendation of one or more of its members, the committee then votes to apply or not 
to apply sanctions and/or remedies against the challenged delegates. If the sanction 
applied is to unseat a delegation, or a part thereof, the unseated delegates cannot vote 
on any other challenges or substantive issues unless the full convention votes to over
turn the sanction applied by the Credentials Committee. Thus, the committee’s “recom
mendations” actually are binding unless overturned by the convention. See Staff Report 
to the Comm’n on Delegate Selection and Party Structure, Credentials Challenges at 
the 1972 Convention 10-11 (1973) (on file at the Democratic National Committee).

40 Keane v. National Democratic Party, Civil No. 1320-72 (D.D.C., July 3, 1972) 
(dismissed for lack of justiciable question), rev'd per curiam sub nom. Brown v. 
O’Brien, 469 F.2d 563 (D.C. Cir.), stayed per curiam, 409 U.S. 1 (1972).

41 Brown v. O’Brien, 469 F.2d 563, 572 (D.C. Cir.), stayed per curiam, 409 U.S. 1 
(1972).
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appeals’ judgment, primarily because the Court was unwilling to review 
the merits of the case in the brief period of time remaining before the 
convention was to begin.42

42 O’Brien v. Brown, 409 U.S. 1, 2-5 (1972) (per curiam). The decision of the 
Supreme Court was rendered three days before the scheduled opening of the conven
tion. Id. at 2.

42 See Wigoda v. Cousins, 14 Ill. App. 3d 460, 461, 466, 302 N.E.2d 614, 617, 621 (1973) 
(Cook County Circuit Court decision unreported).

44 See T. White, supra note 36, at 174-76.
45 14 Ill. App. 3d at 461, 302 N.E.2d at 617. By affirming the injunction the Illinois 

court set the stage for criminal contempt proceedings against the seated delegates.
46 Id. at 472-73, 302 N.E.2d at 626; see III. Stat. Ann. ch. 46, 7-1, 7.5, 7-14.1

(Smith-Hurd 1972).
47 The broad state power found by the Illinois court would mean that each state 

could establish the qualifications of its delegates independent of party policy, “an 
obviously intolerable result.” Wigoda v. Cousins, 342 F. Supp. 82, 86 (N.D. Ill. 1972) 
(dictum) (remand of initial suit by challenged delegates from federal to state court).

48 See, e.g., Cal. Elections Code § 6201 (West Supp. 1974); Ore. Rev. Stat. 
§ 249.221(2) (1957); R.I. Gen. Laws Ann. § 17-12.1-11 (Supp. 1969). See generally 
Blumstein, Party Reform, The Winner-Take-All Primary, and the California Delegate 
Challenge: The Gold Rush Revisited, 25 Vand. L. Rev. 975 (1972).

The challenged delegates returned to the Circuit Court of Cook 
County, Illinois, for relief and, just prior to the convention, obtained an 
injunction prohibiting the challengers from taking seats as delegates.4^ 
Nevertheless, at the convention the challenge was upheld, and the chal
lengers became the official delegation from Chicago.44 More than a year 
later, the Illinois Court of Appeals, in affirming the circuit court’s in
junction,45 focused on the state delegate selection laws which prohibited 
selection by any means other than that provided by Illinois law.46

The Democratic Party’s 1970 guidelines on slatemaking and on the 
participation of minority groups, women, and young people were 
promulgated as an expression of the ideological decision to broaden the 
participation in the nomination process and, as such, should be pro
tected as an exercise of the party’s right to formulate and promote an 
ideological position. Were the position of the Illinois court to prevail, 
parties could not develop and implement through credentials decisions 
a coherent national party political ideology.47 The doctrine of state 
dominance espoused by the Illinois court also would give states 
the power to prevent the national conventions from becoming re
flective of the presidential preferences of party members nation
wide. For example, the statutes of several states, including Califor
nia, award to the winner of the presidential preference primaries all 
of the state’s delegates to the national convention.48 Winner-take-all 
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primaries such as these conflict with a new Democratic Party rule re
quiring that state delegations to the 1976 Democratic Convention fairly 
reflect the preferences of all who participate in the presidential nomina
tion process, not merely the majority.49 Further, winner-take-all pri
maries, which ostensibly are employed to preserve the democratic tra
dition of majority rule, in reality make impossible the national party’s 
effort to ascertain the national majority preference, since states with 
winner-take-all primary systems possess a disproportional ability to in
fluence the outcome of a convention. The large voting strength of 
California alone50 creates the possibility that majority sentiment in that 
state will prevail at the convention, regardless of the national majority 
preference.51 State law, such as that of California which fully commits 
the determination of the state’s vote on presidential candidates to the 
people, should not be permitted to obstruct the party’s efforts to reflect 
the will of the voters nationwide.52

49 By the People, supra note 5, at § 4.
50 The California delegation constituted nearly nine percent of the voting strength 

at the 1972 Democratic Convention. The Call for the 1972 Democratic National 
Convention 10-11 (1972).

51 The truly effective way to secure majority rule on the national level is to imple
ment a system of state-by-state proportional representation, such as the Democratic 
Party will require in 1976. See A. Bickel, Fair Representation of Minority Political 
Views 2, Oct. 20, 1969 (unpublished paper prepared for the Commission on Party 
Structure and Delegate Selection). The 1972 Democratic experience appears to 
substantiate Professor Bickel’s contention that proportional representation yields the 
most accurate reflection of voter preferences. Of the 16 million Democratic primary 
votes cast, Senator Hubert Humphrey received 26 percent, yet he received only 16 
percent of the national convention delegates selected through primaries. Senator George 
McGovern received only 25 percent of the votes cast but 48 percent of the delegates, 
while Governor George Wallace received 24 percent of the votes cast but, like Senator 
Humphrey, only 16 percent of the delegates. See Testimony of Scott Lang on behalf 
of the Coalition for a Democratic Majority before the Comm’n on Delegate Selection 
and Party Structure 1-2, June 29, 1973 (on file at the Democratic National Committee). 
In California Senator McGovern received 43 percent of the popular primary vote 
and, as the plurality candidate, 100 percent of the delegates. Id. at 3.

52 See generally Blumstein, supra note 48, at 1000-12.
63 In 1972, 33 states used one of five different types of convention or mixed conven

tion-primary systems to select delegates to national nominating conventions. The re

The rights of political parties to regulate delegate selection policy, 
however important, should not preempt state law in every instance. 
States still possess the broad authority under section one of article II 
of the Constitution, which authority is relinquished to the public, if at 
all, only to the degree desired by each state legislature. Differences in 
state laws governing primaries and delegate functions may reflect a 
wish to retain greater or lesser control over the nomination process.53 
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Several states, for example, permit only advisory primaries.54 The 1972 
Democratic Convention passed several resolutions that could have the 
effect of rendering “advisory” primaries binding. The resolutions re
quire that state delegations be proportionately representative of all 
presidential preferences expressed55 and that all delegates be bona fide 
supporters of the candidates to whom they are pledged.56 The first of 
the resolutions can be enforced meaningfully only by allocating dele
gate votes on the basis of the distribution of votes in the advisory presi
dential primary. The two rules together effectively bind the delegation 
to the primary result.57 However, the decision to withhold the power 
to bind from the people by making the primary only advisory is one 
that the Constitution grants to the state.58 The slight limitation placed on 
a political party’s freedom of action by advisory primaries fails to justify 
the wholesale invasion of the states’ powers that results if the party is 
permitted to render advisory primaries binding. The states’ desires to 
restrict the commitment of the nomination process should be upheld.

maining states used delegate selection or presidential preference primaries. In the 
delegate selection primary system, the delegate himself is a candidate; in a presidential 
preference primary, however, the voter casts a ballot for a presidential candidate and 
the delegates are chosen in a separate delegate selection process.

54 See, e.g. III. Stat. Ann. ch. 46, § 7-5 (Smith-Hurd 1972); N.H. Rev. Stat. Ann. 
§ 58.6 (1970); N.J. Rev. Stat. § 19:3-3 (1964). In New Hampshire, state law provides 
that a separate presidential preference primary will be held the same day as the dele
gate selection primary, but “the results of the presidential preference primary shall 
be advisory in nature to the delegates elected . . . .” N.H. Rev. Stat. Ann. § 58.6 (1970).

55 By The People, supra note 5, at § 4; see note 8 supra.
561d. at § 8; see note 8 supra.
57 The Democratic Party could reconcile the conflict between its convention man

date and the New Hampshire law by measuring the division of presidential preferences 
on the basis of the delegate selection primary only, rather than on the basis of the 
separate presidential preference primary. The presidential preference vote could re
main advisory; assuming the selection of delegates took place within a sufficiently 
small geographic division, the voters would be more familiar with the presidential 
preferences of the candidates for delegates and could therefore premise votes for dele
gates on presidential preference. The Commission on Delegate Selection and Party 
Structure recently adopted a rule intending this effect by requiring that delegates be 
selected from areas not greater than the size of a congressional district. See Democrats 
All, supra note 8, at 18, rule 11. But see note 97 infra.

58 See Fortson v. Morris, 385 U.S. 231, 233 (1966); U.S. Const, art. II, § 1.

A comparison of the effects that the new Democratic Party rules 
will have on the winner-take-all primaries and on advisory primaries 
clarifies the constitutional limits on the right of national parties to establish 
policy through delegate selection rulemaking. Under the California 
system, the delegates selected through the presidential preference primary 
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are committed unqualifiedly to the candidate who receives a majority of 
votes in the state. Therefore, the vote of the people is completely de
terminative of the convention vote by the California delegation, and 
the state legislature has relinquished to the people its authority over the 
pre-election process to the fullest possible extent. In contrast, New 
Hampshire withholds the ultimate power over presidential preference 
from the voters and leaves its delegates free to vote for the candidates 
of their choice. To the degree that the states withhold the ultimate 
power from the voters, the voters and their representatives, the national 
parties, cannot properly impose their political ideologies on the states.

Constitutional Conflicts Between Parties and Voters

The first amendment interests of political parties may be limited not 
only by the states’ powers but also by the constitutional rights of party 
members and voters. In particular, recent court challenges to party 
authority have been based on the individual rights of due process and 
equal protection.59 Before party members could gain judicial protection 
of their rights against the parties, however, the courts had to develop 
principles that supported the finding that the acts of political parties con
stituted state action. Even now that party action is accepted as state 
action, the doctrines of justiciability and timeliness often hinder chal
lenges to party action.

69See, e.g.f Bode v. National Democratic Party, 452 F.2d 1302 (D.C. Cir. 1971), cert, 
denied, 404 U.S. 1019 (1972); Keane v. National Democratic Party, Civil No. 1320-72 
(D.D.C., July 3, 1972), rev'd per curiam sub nom. Brown v. O’Brien, 469 F.2d 563 
(D.C. Cir.), stayed per curiam, 409 U.S. 1 (1972); Maxey v. Washington State Demo
cratic Comm., 319 F. Supp. 673 (W.D. Wash. 1970); Irish v. Democratic-Farmer-Labor 
Party, 287 F. Supp. 794 (D. Minn.), aff'd per curiam, 399 F.2d 119 (8th Cir. 1968).

co See notes 36-46 supra.
61 See generally Raymar, Judicial Review of Credentials Contests: The 1912 Demo

cratic National Convention, 42 Geo. Wash. L. Rev. 1 (1973).

OBSTACLES TO JUDICIAL REVIEW

The Supreme Court became the forum of the battle over who would 
occupy the seats of the Chicago delegation at the 1972 Democratic 
Convention a mere 72 hours before the convention’s scheduled start.60 
This case illustrated, but did not resolve, many of the problems inherent 
in the judicial review of cases involving political parties.61 The first 
amendment rights of political parties, state action, justiciability, and 
timing have each presented difficulties to lower courts faced with con
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stitutional challenges to party activities;62 however, courts should not 
allow these preliminary questions to defeat the consideration and reso
lution of the disputes, since resolution is important to both the political 
parties and the individual litigants.

62See, e.g., Georgia v. National Democratic Party, 447 F.2d 1271 (D.C. Cir.), cert, 
denied, 404 U.S. 858 (1971); Maxey v. Washington State Democratic Comm., 319 F. 
Supp. 673 (W.D. Wash. 1970); Irish v. Democratic-Farmer-Labor Party, 287 F. Supp. 
794 (D. Minn.), aff'd per curiam, 399 F.2d 119 (8th Cir. 1968); Smith v. State Executive 
Comm., 288 F. Supp. 371 (N.D. Ga. 1968).

63 See Terry v. Adams, 345 U.S. 461, 468-70 (1953).
64 Newberry v. United States, 256 U.S. 232, 268 (1921) (Pitney, J., concurring) 

(“As a practical matter, the ultimate choice of the mass of voters is predetermined 
when the nominations have been made”).

65 447 F.2d 1271, 1275-76 (D.C. Cir.) (per curiam), cert, denied, 404 U.S. 858 (1971).
M>ld. at 1275-76. Alternatively, the Georgia court found state action because, by 

automatically placing the nominees of the major parties on the general election bal
lots, states give statutory recognition to the national convention nomination process. 
Id. at 1276; accord, Bode v. National Democratic Party, 452 F.2d 1302, 1304 (D.C. Cir. 
1971), cert, denied, 404 U.S. 1019 (1972); Ripon Soc’y, Inc. v. National Republican 
Party, 369 F. Supp. 368, 372-73 (D.D.C. 1974); see Doty v. Montana State Democratic 
Cent. Comm., 333 F. Supp. 49, 51 (D. Mont. 1971); Maxey v. Washington State 
Democratic Comm., 319 F. Supp. 673, 678 (W.D. Wash. 1970). But see Smith 
v. State Democratic Executive Comm., 288 F. Supp. 371, 375-76 (N.D. Ga. 1968) 
(no state action found in state party’s delegate selection process). See generally Com
ment, Constitutional Reform of State Delegate Selection to National Political Party 
Conventions, 64 N.W.U.L. Rev. 915, 918-20 (1970).

Judicial protection of the exercise of the franchise has long been ex
tended to primary elections, even where a political club has claimed that 
as actions of a private association its actions were not state action and 
therefore did not violate the Constitution and even where nominees were 
chosen in ostensibly private proceedings.63 That the nominees of the 
allegedly private clubs were assured victory in the general election 
rendered judicial protection of the franchise especially necessary;64 65 the 
private clubs played a large role in narrowing the choice of the voters. 
Recently, in a well-reasoned opinion, the United States Court of Ap
peals for the District of Columbia Circuit applied the logic of the earlier 
primary cases, often referred to as the White Primary Cases, to the 
Democratic Party’s control over the presidential nominating process. 
In Georgia v. National Democratic Party®*  the court found that the 
selection of a presidential candidate by a national convention constituted 
state action on the grounds that the convention’s nomination represented 
a collective decision by individual state parties which narrowed the 
scope of voter choice on the national level just as each state primary 
narrows voter choice on the state level.66
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The finding of state action may be relevant to overcoming another 
obstacle to judicial review, justiciability. Issues that lack judicial stan
dards upon which to base a decision cannot be resolved by courts.67 
Thus, the judiciary is reluctant to interfere with the internal affairs of 
a political party when exclusively political value judgments are in
volved.68 The reluctance of courts to intervene in party affairs should 
be overcome, however, when the party is indirectly exercising cer
tain functions of the state, or is directly influencing public policy.69 
Moreover, the lesson taught by the history of the reapportionment doc
trine is that the concept of justiciability is capable of broadening under 
the weight of a continuous refusal by a political body to fulfill its con
stitutional responsibilities.70

67 To facilitate comprehension of the difficulty a court would face in determining 
an issue to which no manageable standards applied, one can postulate a suit challenging 
the 1968 Democratic Convention’s resolution that all Democrats would have a “full, 
meaningful, and timely opportunity to participate” in the presidential nominating 
process in 1972. See Mandate for Reform, supra note 5, at 9. If this resolution had 
been challenged before crystallized into concrete guidelines, the reviewing court would 
have been asked to decide the political value of the resolution, an evaluation that the 
court certainly could not have made on the basis of known judicial principles.

68 See Lynch v. Torquato, 343 F.2d 370 (3d Cir. 1965). This “internal party affairs” 
concept is not coextensive with the political question doctrine, delineated in the 
Supreme Court’s extensive analysis of justiciability in Baker v. Carr. 369 U.S. 186, 217 
(1962). The Supreme Court has stated that the political question doctrine is based on 
rhe separation of powers; courts should not intervene in a dispute over an issue com
mitted by the Constitution to a coordinate branch of government. See Powell v. Mc
Cormack, 395 U.S. 486, 517 (1969); Baker v. Carr, supra. Since a political party is 
not a coordinate branch of government, it is not affected by the constitutional division 
of powers. Courts frequently confuse the terms and refer to an issue as a political ques
tion when the courts actually are seeking to avoid becoming involved in the internal con
flicts of a party. See O’Brien v. Brown, 409 U.S. 1, 4 (1972); Irish v. Democratic- 
Farmer-Labor Party, 399 F.2d 119, 121 (8th Cir. 1968) (per curiam).

69 Cf. Lynch v. Torquato, 343 F.2d 370 (3d Cir. 1965). The Lynch court refused to 
apply the one man, one vote requirement to the election of a Democratic Party county 
chairman because the office had no relationship either to the formulation of public 
policy or to the nomination of individuals to offices involving the formulation of public 
policy. See id. at 372. The Lynch court noted the difficulty of applying the internal 
party affairs doctrine to a national convention delegate selection process. Id. at 372 n.5. 
As the supreme governing body of the party, the convention delegates do take action 
on internal party affairs, but their prime task is to nominate the party’s candidate for 
the presidency. See Note, Constitutional Safeguards in the Selection of Delegates to 
Presidential Nominating Conventions, 78 Yale L.J. 1228, 1234 n.32 (1969).

79 See Schmidt & Whalen, supra note 1, at 1448-49; Segal, supra note 32, at 889-90. 
Compare Baker v. Carr, 369 U.S. 186 (1962) with Colegrove v. Green, 328 U.S. 549 
(1946).

The primary obstacle to judicial review by the Supreme Court of 
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the controversy over the Chicago delegation was timing.71 The timing 
of the appeal presented two separable difficulties: that the relief granted 
might interfere with the political outcome of the convention, and that 
the controversy was not ripe. The Court could have resolved the first 
of the two difficulties rather easily by following the usual practice of 
granting only prospective relief when a dispute involves political rights; 
prospective relief is granted because immediate intervention might affect 
directly the determination of who holds political office.72 In order
ing the reapportionment of legislative districts, the courts have never 
required the unseating of a legislator.73 The Supreme Court even 
grounded the remedies granted in the White Primary Cases on the 
need to protect blacks from future discrimination.74 In only one case 
involving access to the general ballot has the Court intervened in an 
ongoing political process, despite the possibility of altering the outcome 
of that process.75

71 See Brown v. O’Brien, 409 U.S. 1, 5 (1972).
72 See Irish v. Democratic-Farmer-Labor Party, 287 F. Supp. 794, 806 (D. Minn.), aff'd 

per curiam, 399 F.2d 119 (8th Cir. 1968). The Supreme Court has used a similar tech
nique to avoid another timing problem, mootness. See Moore v. Ogilvie, 394 U.S. 814 
(1969). In Moore a group of independent candidates for positions as presidential elec
tors brought suit against the state of Illinois seeking relief from the enforcement of 
the state’s election law, which required that nominating petitions for independent 
candidates have 25,000 signatures, including 200 signatures from each of at least 50 of 
the state’s 102 counties. Id. at 815. The court found for the plaintiffs on equal pro
tection grounds after the 1968 election had been held and dismissed the contention 
that the case was moot by reason of the passing of the election. The Court declared 
that mootness will not stand in the way of adjudicating a matter that is “capable of 
repetition, yet evading review.” Id. at 816. Timing problems might be eliminated by 
granting relief, as the Moore court did, only insofar as future electoral processes (na
tional conventions) are concerned.

72 The refusal to unseat a legislator reflects the basic judicial preference for leaving 
to the legislature itself the task of determining the precise methods by which to afford 
people equal representation. See Avery v. Midland County, 390 U.S. 474, 475-77 
(1968); Reynolds v. Sims, 377 U.S. 533, 587 (1964); Honsey v. Donovan, 249 F. Supp. 
987, 988 (D. Minn. 1966); Davis v. Cameron, 238 F. Supp. 187, 191 (W.D. Mo. 1965); 
Baker v. Carr, 206 F. Supp. 341, 348-49 (M.D. Tenn. 1962) (on remand). See generally 
V.O. Key, supra note 3, at 218-49; Schmidt & Whalen, supra note 1, at 1444-48.

74 Terry v. Adams, 345 U.S. 461, 470 (1953). See also Smith v. Allwright, 321 U.S. 
649, 662-66 (1944); Nixon v. Herndon, 293 U.S. 536, 539-41 (1927).

75 Sec Williams v. Rhodes, 393 U.S. 23 (1968) (access to general election ballot 
ordered by Court three weeks before the general election). In 1968 considerable con
cern was voiced that the addition of Governor Wallace, on whose behalf the Williams 
suit was brought, to the general election ballots of all the states might result in a 
failure of any of the presidential candidates to secure an electoral college majority'. 
See L. Chester, G. Hodgson & B. Page, An American Melodrama: The Presidential 
Campaign of 1968, at 653-58 (1969).



1974] Nominating Conventions 1637

Ripeness is another aspect of the timing problem. Judicial review 
cannot be efficacious if sought so early that the issues are abstract or 
vague.76 77 In O’Brien v. Bronjirn11 the Supreme Court stated that the case 
was not ripe because the convention had not yet reviewed the recom
mendations of the Credentials Committee.78 But review by the conven
tion as an alternative to review by the Court is illusory. If the conven
tion had failed to rectify the actions of its Credentials Committee, the 
courts would have had to intervene either during or after the conven
tion, when the potential effect of judicial intervention on the political 
outcome would have been greatly exacerbated.79 Further, the Creden
tials Committee’s recommendations, which were binding pending ac
tion by the full convention, might have injured the parties irreparably 
prior to the convention’s reconsideration of the challenge, because the 
unseated delegates could not have voted on any other challenges or sub
stantive issues until and unless the convention had voted to reseat the 
delegation. Thus, the Supreme Court erred in not considering the Chi
cago and California challenges on their merits.80

See Abbott Laboratories v. Gardner, 387 U.S. 136, 148 (1967).
77 409 U.S. 1 (1972).
78 Id. at 5.
79See id. at 9-10 (Marshall, J., dissenting).
80 Cf. Abbott Laboratories v. Gardner, 387 U.S. 136, 149-54 (1967) (suit challenging 

Food and Drug Administration regulations before enforced held ripe).
81 Democrats All, supra note 8, at 22-24, rule 19. The CRC was launched on April 

5, 1974. Wash. Post, Apr. 6, 1974, § A, at 16, col. 1.
82 The affirmative action plan must be submitted by March 15, 1975. Democrats All, 

supra note 8, at 23, rule 19(D). The delegate selection plan must be submitted by 
July 1, 1975. Id. at 23, rule 19(E).

83 Id. at 23, rules 19(D)(2), 19(E)(2). Nevertheless, the Credentials Committee of 
the 1976 Democratic Convention has the power to ignore the rulings of the CRC. See 
Rules of the Democratic National Committee art. I, § 1 (1972) (on file at the Demo
cratic National Committee); id. at art. VII, § 4(c) (a).

An important revision made in the Democratic Party’s credentials 
review process will facilitate earlier judicial intervention in the nominat
ing process and avoid problems of ripeness in the future. The party’s 
Commission on Delegate Selection and Party Structure has established 
a Compliance Review Commission (CRC), which will conduct pre
liminary screening for the Credentials Committee by hearing delegate 
challenges and proposing remedies.81 Each state party will be required 
to submit to the CRC an affirmative action plan and a delegate selection 
plan.82 The CRC then will determine whether the plans conform to 
the national party’s delegate selection rules and the decisions of the 
CRC will be final and binding.83 Challenges based upon the failure to 
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implement an affirmative action plan may be brought before the CRC 
at any time up to 30 days before the delegates are selected.84 Challenges 
to delegate selection plans based on structural inadequacies of plans 
must be raised in 1975.85

84 Democrats All, supra note 8, at 23-24, rule 19(F). Challenges initiated later than 
30 days before selection of delegates must be brought before the Credentials Committee 
of the 1976 convention. Id. at 24, rule 19(1). Challengers may then assert that the 
state party failed fully to implement the plan, since such a challenge does not contest 
the structural adequacy of the plan. Id. at 24, rule 19(H).

85 Democrats All, rule 19(E)(2). Since the delegate selection plans must be sub
mitted by July 1, 1975, final action on all state plans should be completed by Septem
ber 1, 1975.

86 Id.
87 Brown v. O’Brien, 409 U.S. 1, 4 (1972) (per curiam).
88See Brown v. O’Brien, 469 F.2d 563, 569-70 (D.C. Cir.), stayed per curiam, 409 

U.S. 1 (1972).

Under this rule, challenges like that against the 1972 California dele
gation will be decided within the party well before the opening of the 
1976 convention. The CRC will determine structural adequacy of 
each state delegate selection plan no later than 60 days following the 
submission of the plan to the CRC.86 At that time the CRC decision 
should be considered ripe for judicial review because the CRC decision 
will crystallize the controversy and will be the final action of the party; 
moreover, the vital rights of association,87 which are the focal point 
of most litigation involving political parties, deserve prompt, definitive 
judicial treatment. The CRC not only should remove any obstacles to 
judicial review that may have existed heretofore, but also hopefully will 
render judicial review unnecessary in a majority of credentials chal
lenges.

PARTIES AND THE RIGHT OF DUE PROCESS

The Democratic Party’s promulgation in 1970 of comprehensive dele
gate selection rules was an important expression of fundamental party 
tenets, protected by the first amendment. In the enforcement of these 
rules and of those applicable to the 1976 convention, the actions of the 
Democratic Party must comport with due process. In particular, the 
promulgation and interpretation of rules creates a duty to adhere to the 
rules as interpreted.88 In 1972, however, the party’s handling of the 
challenge to California’s winner-take-all primary system revealed a 
striking lack of understanding of these due process obligations.

The challenge was based on the 1968 convention’s resolution ban
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ning the unit rule,89 a procedure which bears only slight resemblance 
to the winner-take-all system. Because the unit rule had been banned 
for reasons inapplicable to the California system,90 party officials an
nounced that the winner-take-all primary would not be subject to chal
lenge under the party’s delegate selection rules.91 Nevertheless, when 
a challenge on grounds that the California primary system violated the 
ban on the unit rule was brought before the Credentials Committee in 
1972, the committee upheld the challenge and refused to issue seating 
credentials to 151 California delegates pledged to support the plurality 
preference of Californian voters, Senator George McGovern.92 No sanc
tions were applied against the delegations from Rhode Island, Oregon, 
or the District of Columbia, all of which had winner-take-all systems 
similar to that of California.93 Thus, the Credentials Committee not 
only applied the party rule in a manner that directly conflicted with 
previous authoritative interpretations, but it also applied the rule in an 
unjustifiably selective manner.94

89 The unit rule is a device through which the majority of delegates in a given state 
delegation are permitted to cast the votes of the entire delegation as a unit. See 
Blumstein, supra note 48, at 975-77.

90 The 1968 convention objected to the unit rule on the ground that it forced dele
gates committed to minority candidates or supportive of minority views on platform 
or credentials matters to vote against their consciences. See Mandate for Reform, 
supra note 5, at 44. In California, however, each candidate draws up an entire slate of 
delegate-candidates; the results of the presidential preference primary determine which 
slate will attend the convention. See Cal. Elections Code § 6309 (West Supp. 1974). 
Thus, the California system requires no delegate to vote contrary to his conscience.

91 See Letter from Congressman Donald M. Fraser, Chairman of the Comm’n on 
Party Structure and Delegate Selection, to Stephen Rheinhardt, Democratic Nat’l 
Committeeman from California, Apr. 28, 1971; Letter from Lawrence O’Brien, Chair
man of the Democratic Nat’l Comm., to Charles Mannatt, Chairman of the California 
Democratic Party, Feb. 1, 1972; Letter from Robert Nelson, Executive Director of 
the Comm’n on Party Structure and Delegate Selection, to Charles Mannatt, Feb. 7, 
1972 (on file at the Democratic National Committee).

92 See Report of the Credentials Comm, to the 1972 Democratic Nat’l Conven
tion 31 (1972) (California Majority Report). Under the winner-take-all system, the 
entire delegation of 271 was pledged to Senator McGovern, who had received 43 
percent of the presidential primary votes. The challengers maintained that the seating 
of 151 of those delegates, or 57 percent, violated the 1968 ban on the unit rule. Id. 
at 31-32.

98 See 1 D.C. Code Ann. § 1105(b)(4) (1973); Ore. Rev. Stat. § 248.310 (1953); R.I. 
Gen. Laws Ann. § 17-1201-11 (1972).

94 The convention, however, rejected the Credentials Committee’s report and seated 
the full McGovern delegation. See T. White, supra note 36, at 176-84.

Due process problems much like those raised by the California chal
lenge are likely to arise at the 1976 Democratic National Convention.
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The California challenge was predicated on the theory that the Com
mission on Party Structure and Delegate Selection had failed to imple
ment properly the 1968 convention’s prohibition of the unit rule. The 
likelihood that this same theory will be used by challengers of dele
gates to the 1976 convention is raised by the Commission on Delegate 
Selection and Party Structure’s interpretation of several resolutions 
adopted by the 1972 convention. In particular, numerous challenges 
can be expected in 1976 on the issue of proportional representation.95 
The history of the 1972 convention resolution requiring fair reflection 
of the division of preferences of those participating in the presidential 
nominating process strongly indicates that the convention intended to 
eliminate winner-take-all primaries at all levels of the delegate selec
tion process.96 The rule adopted by the commission in 1973, however, 
allows states with advisory presidential preference primaries and separate 
delegate selection systems to adopt a winner-take-all system by districts 
no larger than a congressional district.97

95 See Democrats All, supra note 8, at 18, rule 11.
96 See Testimony of Congressman Donald M. Fraser before the Executive Comm, of 

the Democratic Nat’l Comm., Feb. 15, 1974 (on file at the Democratic National Commit
tee). As amended by the Democratic National Committee at its meeting of February 28, 
1974, the rule requires that states with binding presidential preference primaries give to 
each candidate receiving at least 15 percent of the vote a proportional share of the state’s 
delegates. Thus, in these states, winner-take-all systems are clearly prohibited. The 
rule outlaws the application of a winner-take-all rule at every level of the delegate 
selection process in states that select delegates through caucuses and conventions. In 
these respects the rule conforms to the history of the convention resolution. See 
Wash. Post, Mar. 1, 1972, § A, at 2, col. 1.

97 Democrats All, supra note 8, at 18, rule 11. The concession is intended to allow 
states like New Hampshire to retain the nonbinding nature of their presidential primaries 
and to act as an imperfect substitute for proportional representation based on state
wide presidential preferences. In theory, a congressional district is sufficiently small 
that applying a winner-take-all system to each district achieves substantially the same 
result as strict proportional representation. In reality, however, if California had been 
subject to the new rule in 1972, Senator McGovern, who received 43 percent of the 
statewide vote, would have won approximately 235, or 87 percent, of the delegates. See 
Staff Report to the Comm’n on Delegate Selection and Party Structure, Proportional 
Representation 3-4 (1973) (on file at the Democratic National Committee). A similar 
outcome in 1976 surely would give rise to a challenge based on the mandate of the 
1972 convention that fair reflection of presidential preference be provided in 1976.

A strong faction of the party is seeking to persuade the Democratic National Com
mittee to issue a new interpretation of the convention resolution that would allow 
winner-take-all systems in all states at the congressional district level. See Wash. 
Post, Feb. 11, 1974, § 1, at 20, col. 5. Such a change in the interpretation of the rule 
unquestionably would result in many California-type challenges at the 1976 convention, 
as well as lawsuits like that generated by the California challenge.

Another rule that is sure to give rise to due process challenges in 
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1976 is that requiring participation in the delegate selection process to 
be restricted to Democrats. The 1972 convention resolved that laws 
which restrict participation to Democratic voters who have been regis
tered at least 14 days in advance of an election satisfy the rule.98 How
ever, the rule eventually adopted by the Commission on Delegate Selec
tion and Party Structure to implement this resolution does not mention 
the 14-day provision.99 Delegates selected in processes that conform to 
the commission’s interpretation of the convention resolution but not 
to the literal language of the convention resolution are likely to be chal
lenged at the 1976 convention.

98 See By the People, supra note 5, at § 9; note 8 szipra.
99 See Democrats All, supra note 8, at 15, rule 2(A).
too See By the People, supra note 5, at § 3.
101 See Democrats All, supra note 8, at 19, rule 12(4).
102 See Mandate for Reform, supra note 5, at 32, 47.
103 See Staff Report to the Comm’n on Delegate Selection and Party Structure, Ex 

Officio Delegates and Committee Selection Processes 12-13 (1973) (on file at the 
Democratic National Committee).

104 See generally Staff Report to the Comm’n on Delegate Selection and Party 
Structure, Credentials Challenges at the 1972 Convention (1973) (on file at the Demo
cratic National Committee). By creating the Compliance Review Commission, the 
Commission on Delegate Selection and Party Structure has taken minimal steps toward 
removing credentials challenges from the political atmosphere of the convention and 
from the attendant danger that fundamental fairness will be denied. The initiation 

Finally, the 1972 convention resolved that all feasible efforts must be 
made to assure that delegates to the 1976 convention are selected through 
“primary, convention or committee procedures open to public partici
pation within the calendar year of the National Convention.” 100 The 
commission’s rules, however, provide that delegates in nonconvention 
states may be selected by state party committees, which themselves have 
been elected as early as January 1, 1974.101 An identical convention 
resolution by the 1968 convention was interpreted by the first com
mission to mean that the state committee, as well as the convention dele
gates, had to be selected in the calendar year of the national conven
tion.102 Thus, delegates selected by state committees chosen before 
January 1, 1976, may be challenged at the 1976 convention, and each 
challenge may result in the denial of due process.103

The basic weakness in the Democratic Party’s implementation of its 
delegate selection rules stems from the inherent conflict between the 
quasi-judicial function assigned to the Credentials Committee and the 
essentially political nature of that committee’s selection, composition, 
and function.104 National political parties could take a number of steps 
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to depoliticize the credentials review processes in their presidential 
nominating conventions.105 Specific reforms the parties could institute 
include selecting the hearing officer pool early enough to afford the 
officers time to familiarize themselves with the relevant delegate selec
tion rules before hearing arguments on challenges; expanding the hearing 
officer’s role, presently limited to factfinding, to include the determina
tion of appropriate sanctions and remedies and thereby to ensure that 
the remedies imposed appear legally appropriate and less political; re
quiring that successful challengers show their own compliance with the 
rules;106 and formulating guidelines for determining sanctions appro
priate to each type of rules violation.107

of CRC operations in 1974 will enable the commission to adjudicate structural chal
lenges against a state’s delegate selection plan long before the significance of such an 
adjudication to the presidential nomination can be determined. See Democrats All, 
supra note 8, at 22-24, rule 19.

105 The term “depoliticize” is not meant to imply that any part of the convention 
process can be completely divorced from politics. On the contrary, the convention 
system of nominating candidates is inherently more political than is a direct primary. 
For example, coalition building probably occurs at an earlier point in the convention 
process than it does in a primary system. Depoliticization instead is meant to connote 
adherence to the minimal standards of fairness embodied in the term “due process.”

106 In 1972 the Democratic Party unfortunately did not require challengers who 
sought to replace challenged delegates to show compliance with the national party’s 
rules. Thus, it was widely charged after the 1972 convention that the Chicago dele
gates who replaced the original delegation had been chosen through slatemaking pro
cedures that failed to conform to party rules.

107 Other reforms available to the parties include using three-person hearing 
panels, composed of one neutral member and two partisans, one chosen by each 
party; redefining the functions of the Credentials Committee to include appellate 
review of hearing officers’ decisions when one-third of the Committee’s members vote 
to hear the case; and requiring agreement of 60 percent of the Committee to reverse 
a finding of the hearing officer panel, to eliminate frivolous challenges.

The principal goal of these suggestions for reform is to increase the 
likelihood that challenge decisions will be based upon the merits of the 
opposing parties’ legal positions, rather than upon the political rami
fications of upholding or denying the challenge. Unless courts are 
willing to intervene, participants in national conventions will continue 
to act primarily on the basis of political considerations even if the re
forms are instituted; but purging the decisions relating to alleged rules 
violations of political considerations to the greatest extent possible may 
significantly reduce convention delegates’ incentive to press frivolous 
or self-serving challenges. More importantly, the reform measures 
guarantee party members at least a modicum of due process in their 
dealings with the national party heirarchy.
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PARTIES AND THE RIGHT OF EQUAL PROTECTION

In the voting rights area, equal protection claims have been asserted 
successfully in a variety of contexts.108 Similarly, within the narrow 
realm of national party conventions, the equal protection rights of 
voters in general and of party members become important in party de
cisions on how the convention delegates should be apportioned among 
the states,109 on whether certain elected officials of each state should be 
made delegates ex officio, and on whether an affirmative action require
ment with respect to delegate selection should be imposed on state 
parties. In each of these situations the first amendment helps to define 
the limitations of the equal protection guarantee.

i°8 See, e.g., Williams v. Rhodes, 393 U.S. 23, 34 (1968) (state election laws restricting 
minor party access to general election ballot held discriminatory in violation of four- 
teeth amendment); Reynolds v. Sims, 377 U.S. 533, 568 (1964) (malapportioned state 
legislature held to discriminate among voters of different districts) ; Nixon v. Herndon, 
273 U.S. 537, 540-41 (1926) (club-conducted primary excluding blacks held discrimina
tory).

109 See, e.g., Bode v. National Democratic Party, 452 F.2d 1302 (D.C. Cir. 1971), 
cert, denied, 404 U.S. 1019 (1972); Irish v. Democratic-Farmer-Labor Party, 399 F.2d 
119 (8th Cir.) (per curiam), aff'g 287 F. Supp. 794 (D. Minn. 1968); Maxey v. Wash
ington State Democratic Comm., 319 F. Supp. 673 (W.D. Wash. 1970). See also Gold
stein, supra note 1, at 7; note 111 infra.

no See, e.g., Kramer v. Union School Dist., 395 U.S. 621 (1969) (school district); 
Avery v. Midland County, 390 U.S. 474, 484-85 (1968) (county government); Reynolds 
v. Sims, 377 U.S. 533, 566 (1964) (state legislatures). But see Sailors v. Board of Educ., 
387 U.S. 105, 111 (1967) (reapportionment doctrine inapplicable to county school board 
appointed by local school boards); Lynch v. Torquato, 434 F.2d 370, 372 ( 3d Cir. 1965) 
(doctrine inapplicable to election of political party county chairmen who neither per
form governmental function nor select nominees for governmental office).

in See generally Bellamy, Applicability of the Fourteenth Amendment to the Allo
cation of Delegates to the Democratic National Convention, 38 Geo. Wash. L. Rev. 
892 (1970); Rauh, Bode, & Fishback, National Convention Apportionment: The Politics 
and the Law, 23 Amer. U. L. Rev. 1 (1973). See also Note, The Presidential Nomina
tion: Equal Protection at the Grass Roots, 42 S. Cal. L. Rev. 169 (1969); Note, One 
Man, One Vote and the Political Convention—Alternative Methods of Implementation: 
A Political Analysis, 40 U. Cin. L. Rev. 1 (1971).

112 See Bode v. National Democratic Party, 452 F.2d 1302, 1304 (D.C. Cir. 1971), cert, 
denied, 404 U.S. 1019 (1972) (national convention); Georgia v. National Democratic 
Party, 447 F.2d 1271, 1273 (D.C. Cir.) (per curiam), cert, denied, 404 U.S. 858 (1971)

Apportionment of the National Convention. In a series of well-
known cases involving the apportionment of various governmental 
bodies, the Supreme Court has developed the doctrine of “one man, one 
vote,” based on the equal protection clause of the fourteenth amend
ment.110 Commentators111 and litigants112 have urged courts to apply
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this doctrine, now known as reapportionment theory, to presidential 
nominating conventions at both the state and national levels.113 Where 
reapportionment theory is applied to the national conventions, courts 
have to wrestle with the additional problem of determining the appro
priate apportionment formula in this special context.114

(national convention); Maxey v. Washington State Democratic Comm., 319 F. Supp. 
673, 674 (W.D. Wash. 1970) (state convention); Irish v. Democratic-Farmer-Labor 
Party, 287 F. Supp. 794, 800 (D. Minn.), aff'd per curiam, 399 F.2d 119 (8th Cir. 1968) 
(state convention).

113 The courts that have considered the application of reapportionment theory to 
conventions have arrived at conflicting conclusions. Compare Smith v. State Executive 
Comm., 288 F. Supp. 371, 377 (N.D. Ga. 1968) (apportionment unnecessary) and Irish 
v. Democratic-Farmer-Labor Party, 287 F. Supp. 794, 803 (D. Minn.), afi'd per curiam, 
399 F.2d 119, 120 (8th Cir. 1968) (apportionment unnecessary) with Maxey v. Wash
ington State Democratic Comm., 319 F. Supp. 673, 679 (W.D. Wash. 1970) (strict 
apportionment required by fourteenth amendment). The Maxey court drew a func
tional analogy between primaries and conventions and held that to allow the convention 
system to be based upon other than a one-person, one-vote standard of apportionment 
would disenfranchise party members. Maxey v. Washington State Democratic Comm., 
supra at 677-79. See also Georgia v. National Democratic Party, 447 F.2d 1271, 1275 
(D.C. Cir.), cert, denied, 404 U.S. 858 (1971).

114 See Bode v. National Democratic Party, 452 F.2d 1302, 1306-09 (D.C. Cir. 1971), 
cert, denied, 404 U.S. 1019 (1972); Georgia v. National Democratic Party, 447 F.2d 
1271, 1278-80 (D.C. Cir.), cert, denied, 404 U.S. 858 (1971).

H5 372 U.S. 368 (1963).
116 Id. at 379. The question of whether the doctrine should apply to convention 

systems was left open. Id. at 378 n.10.
Hi See Terry v. Adams, 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649 (1944); 

Nixon v. Condon, 286 U.S. 73 (1932); Nixon v. Herndon, 273 U.S. 536 (1927).
118 See Smith v. Allwright, 321 U.S. 649, 660, 664-65 (1944) ; Nixon v. Herndon, 273 

U.S. 536, 540-41 (1927). See also United States v. Classic, 313 U.S. 299 (1941); Baskin 
v. Brown, 174 F.2d 391 (4th Cir. 1947).

119 393 U.S. 23 (1968).

Several Supreme Court cases support the conclusion that reappor
tionment theory must apply throughout the nominating process to 
primaries and to conventions at both state and national levels. In Gray 
v. Sanders115 the Court held that reapportionment theory is applicable 
to the nominating stage of the electoral process, at least insofar as 
nominations are determined through primaries.116 Furthermore, the 
White Primary Cases117 can be read to require that the constitutional 
guarantees operative in general elections apply to any integral part of 
the electoral process.118 119 Finally, in Williams v. Rhodes11* the Supreme 
Court implicitly acknowledged that nomination of presidential candi
dates through a national convention process is effectively a commitment 
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to the people of the selection of the nominee, so that equal protection 
doctrines are applicable.120

120 Id. at 29-33.
121 See Hadley v. Junior College Dist., 397 U.S. 50, 56 (1970) (citizens have no 

fourteenth amendment right to equal voting power until government grants them the 
right to vote); Sailors v. Board of Educ., 387 U.S. 105, 111 (1967) (county school board 
need not be equally apportioned where state did not commit power to select board to 
people); Fortson v. Morris, 385 U.S. 231, 246-47 (1966) (legislature electing Governor 
after the general election failed to yield a majority victor need not be equally appor 
tioned; state had not committed entire selective power to people). See also note 110 
supra and accompanying text. The concept that commitment to the voting public 
triggers individuals’ constitutional rights in the electoral process is essential to a con
sistent reading of these cases. The decision in Fortson v. Morris becomes explicable 
as a finding that by establishing an alternative mode of selecting the Governor (elec
tion by a malapportioned legislature), the state had not fully committed the select’on 
of the Governor to the people. 385 U.S. at 233. Similarly, in Sailors v. Board of Edu
cation, where at issue was the validity of an appointive system for selecting a county 
school board, the Court held the reapportionment doctrine inapplicable both because 
the county school board exercised only narrow administrative, rather than general 
governmental powers, and because the selection system was, from its inception, “ap
pointive rather than elective.” 387 U.S. at 109-10.

The interpretation that Williams supports the application of the 
fourteenth amendment to nominating conventions is based on an analogy 
to the reapportionment cases, which established that the states constitu
tionally granted power over their electoral processes generally must 
yield to individuals’ equal protection rights only when the state volun
tarily has relinquished a measure of its power to the voting public.121 
In the context of reapportionment, relinquishment usually is accom
plished by making certain offices electoral, that is, by committing to the 
people the selection of certain officeholders. In the nominating process, 
allowing the conventions of the major political parties, which represent 
the people and whose delegates are elected by the people, to choose 
nominees who easily gain access to the general election ballots is equiv
alent to committing the nomination process to the public. Had the 
Supreme Court not assumed in Williams that the pre-election process 
implicitly was committed by the states to the people but instead had 
regarded the commitment as being to major parties as entities distinct 
from the people, the Court would have considered the major parties 
the appointees of the state. The state would have committed nothing 
to the people, and the equal protection rights of the people, from which 
the minor parties derived their right to equal ballot access, would not 
have been triggered. The state’s act would have been a permissible exer
cise of its power to appoint electors.

The nature of the states’ commitment to the people of the pre-election 
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process is unlike commitment of general state or local elections, where 
the majority of voters determine the ultimate outcome. In the context 
of national major party nominations, the primary decision committed to 
the people is the selection of delegates to each national convention. The 
convention, in turn, chooses the party’s nominee, who then is placed 
automatically on the general election ballots of most states.122 The close 
association of presidential nominees with political parties may create the 
appearance that the commitment is to the major national parties, rather 
than to the people. In a federal system, however, a state’s commitment 
to the people of any stage of a nationwide elective process necessarily 
involves the medium of a national decisionmaking body. In the general 
presidential election, that body is the electoral college and, at the nom
ination stage, it is the national nominating convention. The interven
tion of that body in the process does not render the states’ relinquishment 
of their article II, section one authority any less a commitment of 
electoral power to the people.123

122 See Blumstein, supra note 48, at 989-90. Only two states do not automatically 
place the major parties’ presidential nominees on the general election ballot, and in 
those states virtually the same result can be achieved through different means. See 
Ala. Code tit. 17, §§ 222, 226 (1959); Miss. Code Ann. § 23-1-17 (1972).

123 This analysis of the concept of commitment finds an analogy in the analysis of 
state action in the context of national party convention activities in Georgia v. Na
tional Democratic Party. See 447 F.2d 1271, 1275-76 (D.C. Cir.), cert, denied, 404 
U.S. 858 (1971); notes 65-66 supra and accompanying text.

124 See Smith v. State Executive Comm., 288 F. Supp. 371, 377 (N.D. Ga. 1968); Irish 
v. Democratic-Farmer-Labor Party, 287 F. Supp. 794, 803 (D. Minn.), aff'd per curiam, 
399 F.2d 119 (8th Cir. 1968). The procedures challenged in Irish provided for precinct 
caucuses to elect delegates to county conventions, which, in turn, elected delegates to 
the state convention. The state convention, which selected delegates to the national 
convention, was apportioned on the basis of one vote for each 1,000 votes that had 
been cast for the leading party candidate in the most recent statewide election, except 
that all counties received at least six delegates. 287 F. Supp. at 798. The six-vote 
guarantee was challenged as a violation of the reapportionment doctrine because it 
resulted in overrepresentation of those party members who lived in counties that had 
not cast 6,000 Democratic votes. Id. at 800. The court found both that the equal 
vote requirement had been satisfied because every Democratic voter had an equal vote 
at the precinct caucus level and that the malapportionment was not a violation of the 
Constitution. Id. at 803. See also 399 F.2d at 120. Smith and Irish both have received 
unfavorable criticism. See Note, Bode v. National Democratic Party: Apportionment 
of Delegates to National Political Conventions, 85 Harv. L. Rev. 1460, 1467 (1972); 
Note, supra note 69, at 1243-44. See also Georgia v. National Democratic Party, 447 
F.2d 1271, 1275 (D.C. Cir.), cert denied, 404 U.S. 858 (1971).

Despite the persuasive precedent, two federal district courts have sug
gested that reapportionment theory may not be applicable to all stages 
of a convention nominating process, so long as voters are allowed an 
equal vote at the lowest level of the process.124 Other Supreme Court 
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decisions, however, have undercut the concept that an equal oppor
tunity to vote at one level of the election process immunizes the re
maining steps of the process from judicial scrutiny under the equal 
protection clause.125 Moreover, nomination by convention is functional- 
y equivalent to nomination by primary126 and, therefore, the equal 

vote principle should be applicable throughout the convention process 
just as the Constitution demands equal access throughout the nominating 
process.127

125 See Lucas v. Colorado Gen. Assembly, 377 U.S. 713, 735 (1964) (fact that voters 
approve establishment of malapportioned legislative body by referendum process does 
not render system immune from attack under reapportionment doctrine); Avery v. 
Midland County, 390 U.S. 474, 481-82 n.6 (1968) (malapportionment of local govern
ment body unconstitutional even though adopted by properly apportioned legislature 
representing majority of citizenry). See also Blumstein, supra note 48, at 993 94.

Neither Sailors v. Board of Education nor Fortson v. Morris is authority to the con
trary. See Sailors v. Board of Educ., 387 U.S. 105 (1967); Fortson v. Morris, 385 U.S. 
231 (1966). In Sailors the Supreme Court held that reapportionment theory did not 
apply to a county school board that was constituted by the appointment of one member 
by each local school board. The local school districts were of unequal population. 
However, the Court viewed the county school board selection process as one that, 
from its inception, was intended to be appointive rather than elective; the fact that 
the local school board was elected did not mean that the selection of the county board 
was committed to the people as well. 387 U.S. at 109.

In Fortson the Supreme Court upheld a state constitutional provision that permitted 
the state legislature to select the Governor in the event that none of the candidates in 
the general election secured a majority of the votes. The selection by the legislature 
was characterized by the Court as an alternative method of choosing the Governor, not 
as a part of a continuous electoral process. Thus, the fact that the state legislature in 
question was itself malapportioned was constitutionally irrelevant since the alternative 
process was not one committed to the people. 385 U.S. at 246-47.

The delegate selection process, however, is one that, to a greater or lesser extent, 
is committed to the people. Further, the selection of national convention delegates 
is a part of one continuous process, rather than an alternative process like the one in 
Fortson. At no step in the process are the results at lower levels ignored and an entirely 
new procedure begun.

126 See Maxey v. Washington State Democratic Comm., 319 F. Supp. 673, 677-79 
(W.D. Wash. 1970).

127 See Terry v. Adams, 345 U.S. 461 (1953) ; Smith v. Allwright, 321 U.S. 649 
(1944).

128 Fifty-four percent of the delegate votes at the 1972 Democratic National Con
vention were apportioned on the basis of each state’s electoral college strength and 
46 percent on the basis of the size of the Democratic vote cast in each state in the 

The determination that reapportionment theory should . apply to 
presidential nominating conventions does not settle the more difficult 
issue of the constituency to be represented. In 1971 the apportionment 
formula adopted by the Democratic Party for use at its 1972 conven
tion128 was the subject of two suits against that party.129 In Georgia v.
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National Democratic Party13Q the plaintiffs contended that the proper 
standard for apportionment of the convention was the total population 
of each state.129 130 131 The court rejected this standard on the grounds that 
a political party represents only its members, not the entire electorate, 
and that a population standard would overrepresent Democrats in states 
where the party was weak and underrepresent them in states where the 
party was strong.132

three previous presidential elections. See Bode v. National Democratic Party, 452 
F.2d 1302, 1303-04 (D.C. Cir. 1971), cert, denied, 404 U.S. 1019 (1972).

129 See id.; Georgia v. National Democratic Party, 447 F.2d 1271 (D.C. Cir.), cert, 
denied, 404 U.S. 858 (1971). The apportionment formula of the Republican Party 
also was challenged, and successfully, on the ground that the award of bonus delegates 
to those states in which the Republican Party was victorious in the last presidential 
election violated equal protection guarantees. See Ripon Soc’y, Inc. v. National Repub
lican Party, 369 F. Supp. 368 (D.D.C. 1974).

130 447 F.2d 1271 (D.C. Cir.), cert, denied, 404 U.S. 858 (1971).
131 Id.
132 Id. at 1280.
133 452 F.2d 1302 (D.C. Cir. 1971), cert, denied, 404 U.S. 1019 (1972).
mid. at 1304; see note 128 supra.
135 452 F.2d at 1305.
136 Id. at 1307.
137 Id. at 1306-07.
138 Id.

In Bode v. National Democratic Party133 the plaintiffs argued that 
the appropriate standard under the reapportionment doctrine was “one 
Democrat, one vote,” and took issue with the use by the party of an 
electoral college factor.134 The United States Court of Appeals for the 
District of Columbia Circuit, after finding the equal protection clause 
applicable to a national nominating convention,135 stated that defining 
the constituency represented by the “one Democrat, one vote” standard 
would require “desirable but unavailable clairvoyance,” 136 since any 
registered voter might vote Democratic in November.137 The court 
also approved the use of the electoral college factor in the Democratic 
convention apportionment formula because the electoral college has 
constitutional status in national elections and because, in the context 
of a national party nominating process, use of electoral college appor
tionment would further the party’s interest in nominating candidates 
competent to perform their duties and also capable of attracting a 
sufficient number of votes in the presidential election.138

Definition of the appropriate constituency for representation at na
tional conventions requires consideration of several, often competing 
interests. On the one hand, the Bode court clearly was correct in its 
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assertion that all those who conceivably might vote Democratic at the 
general election have a stake in the outcome of the convention.139 
Since the nominating process is integral to the ultimate choice of the 
President and since each step of the process concerns the selection of an 
individual who will represent all the people of the nation, the argu
ment that the voting-age population should be the apportionment stan
dard has some appeal. On the other hand, party members, as ideological 
advocates, have a first amendment right to limit access to their party’s 
decisionmaking bodies, on a nondiscriminatory basis, in order to promote 
their political views effectively.140 The use of past presidential vote as 
the apportionment standard would best protect the party members’ 
ideological interests; however, while past presidential vote may provide 
an historically accurate reflection of the geographic distribution of the 
party’s adherents, that standard may fail to give those who seek access 
to the party for the first time in an upcoming election a chance to par
ticipate and to receive equal representation.141

139 The potential Democrat concept is as dysfunctional for purposes of applying 
the reapportionment doctrine as is the potential population of legislative districts con
cept. Just as legislative apportionment requires use of the best available measure of 
a state’s population, so too should the apportionment of convention delegates be based 
on the best measure of the constituency that is represented by the delegates. Precision 
is not required so long as the proper constituency is reasonably approximated. See 
Burns v. Richardson, 384 U.S. 73, 93-97 (1966) (apportionment scheme that approxi
mated distribution of state population is not constitutionally deficient); notes 146-154 
infra and accompanying text.

140 See Rauh, Bode, Fishback, supra note 111, at 27-31; notes 25-32 supra and ac
companying text. All state election laws recognize that the party’s constituency is 
narrower than the entire electorate by either limiting party primary elections to party 
supporters or permitting primary voting in only one party. Hence, “if it is party 
adherents who alone choose the delegates, it equally should be party adherents who 
provide the measure for allocating the delegates.” Id. at 28.

141 Georgia v. National Democratic Party, 447 F.2d 1271, 1306-07 (D.C. Cir.), cert, 
denied, 404 U.S. 858 (1971).

142 See, e.g., Avery v. Midland County, 390 US. 474 (1968) (local elected body 
exercising general governmental powers must conform to one person, one vote doc
trine); Reynolds v. Sims, 377 U.S. 533 (1964) (state legislature must be apportioned 
on the basis of population); Wesberry v. Sanders, 376 U.S. 1 (1964) (congressional 
districts must be drawn by state legislature on the basis of equal population in all 
districts).

The goals expressed or implied in the voting rights cases may provide 
a basis for reconciling the competing interests of the general electorate 
and of party members. The voting rights cases can be classified broadly 
into cases supportive of voters’ interests in fair representation142 and cases 
supportive of voters’ opportunities to participate in the selection 
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process.143 The right to fair representation is emphasized in rulings on 
elections of legislative bodies exercising general governmental powers; 
the decisions are designed to assure that each citizen has equal represen
tation in the determination of public policy.144 Accordingly, the entire 
population is the appropriate basis of legislative apportionment.145

143 See, e.g., Williams v. Rhodes, 393 U.S. 23 (1968) (state may not create unnecessary 
obstacles to minor parties seeking general election ballot position); Gray v. Sanders, 
372 U.S. 368 (1963) (all votes properly cast must be counted at the geographic level 
for which an election is held); Terry v. Adams, 345 U.S. 461 (1953) (fifteenth amend
ment prohibits racial discrimination by political club that has effective control of party 
nominations).

The Supreme Court has recognized the distinction between representation and par
ticipation in at least one case. In Gray v. Sanders the Court considered inapposite 
several suggested analogies to “problems of representation” and stated, “the present 
case is only a voting case.” 372 U.S. 368, 378 (1963). Later in the opinion, the Court 
elaborated, “Once the geographical unit for which a representative is to be chosen 
is designated, all who participate in the election are to have an equal vote . . . .” 
Id. at 379. Of course, at every phase of an electoral process, both voter interests are 
involved, albeit in differing degrees; the interests are distinct, but not mutually ex
clusive.

144 See Reynolds v. Sims, 377 U.S. 533, 565-66 (1964).
145 Id. at 567.
146 See Whitcomb v. Chavis, 403 U.S. 124, 153 (1971).
147See Williams v. Rhodes, 393 U.S. 23, 31 (1968), citing Wesberry v. Sanders, 376 

U.S. 1, 17 (1964).
148See Ray v. Blair, 343 U.S. 214, 221-22 (1952) (political parties may exclude from 

their decisionmaking forums persons holding adverse political views). Of course, parties 
may not discriminate on racial grounds. See Smith v. Allwright, 321 U.S. 649, 664 
(1944); Nixon v. Herndon, 273 U.S. 536, 541 (1927).

The right to representation is not contingent upon a constituent’s 
actual participation in the electoral process; however, the ideological 
outcome of that process does depend upon participation.146 When legis
lative districts are apportioned by population alone, those who actually 
vote in districts with below average participation have a disproportionate 
influence on the determination of public policy. Where representation 
is the goal, such inflated influence does not violate the fourteenth amend
ment, since the right to representation merely assures that each potential 
voter has access to representation to the same extent as each other poten
tial voter, not that each actually will participate.

Like the right to fair representation, the right to participate in the 
electoral process is a fundamental constitutional right.147 Unlike the 
ideologically neutral representative interest, however, the participatory 
right often protects distinct political persuasions. The participatory 
interest cases permit parties to discriminate on ideological grounds,148 
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require votes cast for all political views to be counted equally,149 and 
guarantee that all political persuasions have equal access to the general 
election ballot.150 In short, while the right to representation cases estab
lish the framework of the electoral process, the right to participation 
cases protect the rights of voters to advance effectively their own 
political ideologies.

149 See Gray v. Sanders, 372 U.S. 368, 381 n.12 (1963) (votes cast for minority 
candidates within each county must be counted at the statewide level in order to 
assure effective participation in the electoral process). In Gray the Court pointed out 
that even had the county units been allocated on a properly representative basis, the 
system still would have been inadequate because the participatory interest of party 
members would have remained impaired by the failure to count all the votes. Id. at 
381 n.12.

150 See Williams v. Rhodes, 393 U.S. 23, 34 (1968).
151 Georgia v. National Democratic Party, 447 F.2d 1271, 1279 (D.C. Cir.), cert, 

denied, 404 U.S. 858 (1971).
152 See Baker v. Carr, 369 U.S. 186, 258-59 (1962) (Clark, J., concurring). See also 

Rauh, Bode & Fishback, supra note 111, at 27.

When the national nominating convention process is analyzed in 
terms of the distinction between representative and participatory inter
ests, the latter clearly dominates. A nominating convention is not de
signed to be representative of the entire electorate, but rather to advance 
the ideological interests of persons of like political persuasion.151 To 
require that conventions be apportioned on the basis of population, or 
even of voting population, would defeat the very purpose of political 
associations. More importantly, the first amendment rights of party 
members to promote their political ideologies through party processes 
would be nullified if all who are eligible to vote were to be represented 
in the formulation of party policy, since the group of eligible voters in
cludes those whose philosophy is adverse to that of the party.

The principal purpose of the national nominating convention is to 
organize for the purpose of advancing a particular view of desired 
public policy, while the purpose of a legislature is to formulate and to 
implement public policy. This distinction implies another reason for 
the dominance of participatory over representative interests in the con
vention context. When a legislature is malapportioned, voters who dis
agree with its actions can obtain a more representative legislature only 
through vindication of their rights to equal representation.152 Resort 
to the exercise of the participatory right is ineffective, since even with 
full participation, the adversely affected voters cannot vote out the rep
resentatives of the overrepresented districts. In the context of nominat
ing conventions, however, voters may express their dissatisfaction with 
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the representative quality and ideological views of the convention by 
voting for the candidates of another party or by placing on the general 
election ballot a candidate with whose views they do agree.153

153 See Williams v. Rhodes, 393 U.S. 23, 32 (1968).
154See Rauh, Bode & Fishback, supra note 111, at 35-38. Party registration, another 

possible standard, is an inaccurate measurement of the group that has an interest in 
the presidential nominating convention. Id. at 31-33. First, registration policies vary 
greatly among the states and, indeed, do not exist in many states. See Note, supra 
note 8, at 549. Second, registration statistics are subject to fluctuations resulting from 
local political influences and may reflect views on public policy issues unrelated to 
those with which a national nominating convention is concerned. See Ellis v. Mayor 
& City Council, 352 F.2d 123, 130 (4th Cir. 1965). Third, and most important, the 
primary purpose of the national nominating convention is to select candidates for the 
presidency and vice-presidency. Party strength measured on a local rather than na
tional basis often comprehends a constituency whose political principles are adverse 
to those of party members who support the party in presidential elections. See J. Burns, 
Deadlock of Democracy 196 (1963). For example, over 90 percent of the voters in 
Louisiana are registered Democrats. See Staff Report to the Comm’n on Delegate 
Selection and Party Structure, State Background Papers: Louisiana (1973) (on file at 
the Democratic National Committee). Yet, in the last four presidential elections, only 
38.9 percent of the Louisiana voters have cast votes for a Democratic nominee. Memo
randum from Governor John J. Gilligan to the Comm’n on Delegate Selection and 
Party Structure, Oct. 7, 1973 (on file at the Democratic National Committee).

Thus, an important reason for requiring equal representation of the 
entire population is absent in party nominating conventions. Equal 
representation of all members of the electorate is not the only means of 
ensuring effective participation in the nominating processes. In the 
presidential election process, the electoral college, not the nominating 
convention, is the analog of the state legislature because the voters have 
no alternative to the electoral college in the ultimate selection of the 
President. Voters who are not adequately represented in the electoral 
college are effectively foreclosed from participating in choosing the 
President. Therefore, the apportionment of the electoral college must 
implement the representation of the entire electorate to the maximum 
degree feasible. On the other hand, the national nominating conven
tions, whose goal is to provide the electorate with choices representing 
the parties’ ideological positions, should represent the views of those 
who participate in the parties’ activities. Participation should be the pre
requisite to a voice in the outcome, and participatory interests should 
outweigh representation of the entire electorate in the determination of 
party apportionment.

The participatory interests of party adherents can be secured most 
effectively through the apportionment of convention delegate votes 
among the states on the basis of past presidential voting statistics.154 In
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elusion of this factor in the convention apportionment formula should 
be considered essential to the implementation of the party adherents’ 
first amendment right to associate and of their fourteenth amendment 
right to do so with an equal voice. The party’s interest in representing 
new voters, potential Democrats,155 is not precluded by emphasis on 
the participatory aspect of voting in party conventions. By factoring 
in the representative element through use of the electoral college ap
portionment, the party can appeal to voting blocs not traditionally sup
portive of the party.156 Moreover, by varying the weight of the elec
toral college factor in the apportionment formula, the party can achieve 
considerable flexibility in directing its appeal to past and potential party 
supporters, so long as the interests of party adherents who have demon
strated their support in past presidential elections are not diluted by 
overreliance on electoral college representativeness.157 The constitution
al status of the electoral college apportionment justifies some use as a 
factor even if its use results in some deviation from apportionment on the 
basis of past presidential voting.

155 See Bode v. National Democratic Party, 452 F.2d 1302, 1306-07 (D.C. Cir. 1971), 
cert, denied, 404 U.S. 1019 (1972).

156 The use of straight population as the apportionment basis would broaden the 
party’s representation of all the people to the greatest degree. Representation of all 
achieved through the use of straight population, however, would dilute the ideological 
representation of the party’s chief supporters, protected by the first amendment. The 
use of straight population consequently would not be permissible, since only the 
electoral college has constitutional status, which can be balanced against and justify 
infringement of the first amendment interests of party members. See Gray v. Sanders, 
372 U.S. 368, 378 (1963). See also Ripon Soc’y, Inc. v. Republican National Party, 
369 F. Supp. 368 (D.D.C. 1974) (grant of bonus votes at Republican convention on 
the basis of statewide victory of Republican nominee in last presidential election un
constitutional unless allocated in proportion to state’s electoral college strength or 
party membership). But see Rauh, Bode & Fishback, supra note 111, at 42-45.

157 Courts are capable of determining at what point the use of the electoral college 
factor becomes so dominant that it denies the rights of party members to represen
tation measured by past participation. See Burns v. Richardson, 384 U.S. 73, 93-97 
(1966); Reynolds v. Sims, 377 U.S. 533, 581 (1964); Rauh, Bode & Fishback, supra note 
111, at 45.

158 See Democrats All, supra note 8, at 19, rule 13.

Ex Officio National Convention Delegates. Recently, the Dem
ocratic Party’s Commission on Delegate Selection and Party Structure 
rejected arguments by some members that certain elected Democratic 
officials ought automatically to be voting delegates to the 1976 Demo
cratic Convention.158 As the primary justification for including ex of
ficio delegates, the proponents argued that the participation of a large 
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number of elected officials might help to ensure ideological balance and 
representation of all political elements of the party.159 The rejection of 
the argument by the Commission of Delegate Selection and Party 
Structure and the prohibition of ex officio delegates in the rules has not 
prevented party members from urging the Democratic National Com
mittee to include elected officials in the 1976 convention.160 The Na
tional Committee’s authority to issue the call to the 1976 convention, 
however, may not comprehend the authority to invite ex officio delegates 
for several reasons. The previous Democratic convention is the party’s 
highest governing body, of which the National Committee is merely an 
agent.161 The convention delegates its rulemaking authority not to the 
National Committee, but to the Commission on Delegate Selection and 
Party Structure.162 Consequently, in contravening the commission’s 
rules, the committee would be acting beyond the scope of its authority, 

159 See generally Task Force on Democratic Party Rules & Structure of the 
Coalition for a Democratic Majority: Toward Fairness & Unity for ’76, at 8-11 
(1973); Staff Report to the Comm’n on Delegate Selection and Party Structure, Ex 
Officio Delegates and State Committee Selection Processes 7 (1973) (on file at the 
Democratic National Committee).

Supporters of an ex officio delegate provision argue that fewer voters participate 
in pre-election nominating processes than in general elections and, further, that those 
who do participate in pre-election processes are generally of a higher educational and 
social status than the average party member. Thus, participants in pre-election proc
esses are alleged to be activists whose political views tend toward the extremes of 
party ideology. See L. Milbraith, Political Participation: How and Why Do People 
Get Involved in Politics? 52-55 (1965). See generally McCloskey, Hoffman & O’Hara, 
Issue Conflict and Consensus Among Party Leaders and Followers, 54 Am. Pol. Sci. 
Rev. 406 (1960). The proponents of the ex officio delegate provision seek inclusion 
of elected officials to offset the disproportionate influence of activists in the selection 
of the party’s nominee. See Goldstein, supra note 1, at 27. Another justification 
offered for the use of ex officio delegates is that the inclusion of major elected officials 
in the convention’s deliberations allegedly will foster party unity and facilitate reali
zation of the party’s goal of winning the election. See Task Force on Democratic 
Party Rules & Structure of the Coalition for a Democratic Majority, supra at 
10-11.

160 See Testimony of Penn Kemble, Executive Director of the Coalition for a 
Democratic Majority, before the Executive Comm, of the Democratic Nat’l Comm., 
Feb. 15, 1974 (on file at the Democratic National Committee). The authority to 
issue the call to the 1976 convention comprises the authority to apportion delegates 
among the states. See Rules of the Democratic National Committee art. I, § 2(g)(2) 
(on file at the Democratic National Committee).

161 See Rules of the Democratic National Committee art. I, § 1 (on file at the 
Democratic National Committee).

162 See By the People, supra note 5, at § 6. See also Opinion Memorandum from 
Gerald S.J. Cassidy, Executive Director and General Counsel of the Comm’n on Dele
gate Selection and Party Structure, to the Commission, Sept. 27, 1973 (on file at the 
Democratic National Committee).
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unless the commission’s rules violated a convention resolution. More
over, provision for ex officio delegates clearly would violate the 1972 
convention’s resolution that delegates be selected through procedures 
open to public participation during the calendar year of the conven
tion.163

163 See By the People, supra note 5, at § 3. Inclusion of ex officio delegates would 
violate the convention mandate because the delegates would not be selected through 
primaries, conventions, or committee procedures and the procedures through which 
they are selected might not be ones open to public participation in the calendar year 
of the 1976 convention since their election to public office, the event entitling them 
to become delegates, might occur before 1976.

164 The fact that ex officio delegates are elected officials does not change the effect 
of dilution, for participants in the pre-election process have been denied the oppor
tunity to decide whether to select these officials as their national convention delegates. 
The defeat of many elected officials who ran in 1972 for election as delegates in Rhode 
Island, Massachusetts, and other states clearly demonstrates that party members might 
not wish to be represented at the convention by previously elected officials. See Let 
Us Continue: Report of the Americans for Democratic Action on the Democratic 
Party’s Delegate Selection Guidelines 21 (1973).

165 See Gray v. Sanders, 372 U.S. 368, 380 (1963); Bode v. National Democratic 
Party, 452 F.2d 1302, 1309 (D.C. Gir. 1971), cert, denied, 404 U.S. 1019 (1972). At 
least one court has explicitly recognized, albeit in dicta, the vote dilution problem 
posed by the inclusion of ex officio delegates. Maxey v. Washington State Democratic 
Comm., 319 F. Supp. 673, 676 (W.D. Wash. 1970).

The electoral college is apportioned on the basis of the total number of Senators 
and Representatives from each state. The ex officio delegate proposal would include 
in the convention all Governors, Senators, and Representatives who are party members. 
That both the electoral college and the ex officio delegate proposal involve United 
States Senators and Representatives is but a superficial similarity. Not only would 
the state Governors be included as ex officio delegates, exaggerating the vote dilution, 
but also only Governors, Senators, and Representatives who are Democrats would be 
eligible. Thus, the representative interest served by the use of the electoral college 
factor would not be served by the use of ex officio delegates; any correlation between 
a state’s electoral college strength and the number of its elected officials who would 
qualify as delegates would be coincidental. Moreover, while the electoral college factor 
affects merely the number of delegates apportioned to each state, the ex officio delegate 
proposal would dictate the identity of those delegates.

Finally, and most importantly, a provision for ex officio delegates 
would raise serious questions of constitutionality. Automatic inclusion 
of any class of citizens at a national nominating convention has the effect 
of diluting the votes of those individuals who have participated in the 
preconvention delegate selection process.164 Although the use of the 
electoral college factor in apportionment has a similar diluting effect, 
the use of that factor both serves a valuable party interest by increasing 
the representativeness of the convention as a whole and, significantly, is 
constitutionally sanctioned.165 While the electoral college factor re
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suits in some overrepresentation of small states, an ex officio delegate 
provision would exacerbate this distortion and, in addition, would in
crease the voting strength of states whose support of national Demo
cratic policies has been weak.166 Since a major goal of any national party 
is to maximize its electoral college support and not to represent those 
who do not support the party in the presidential election, allowing 
participation by ex officio delegates would serve no rational interest of a 
party. Thus, no legitimate party interest counterbalances the dilution of 
the delegate-selection votes cast by party members.

Affirmative Action—The Quota Issue. Probably the most con
troversial of the Democratic Party’s 1972 delegate selection rules were 
those that required the state parties to take affirmative action to encour
age the participation of minority groups, women, and young people in 
the delegate selection process, “including representation on the state’s 
national convention delegation in reasonable relationship to the group’s 
presence in the population of the state.” 167 Although a footnote to the

166 The following table partially illustrates the effect that the addition of ex officio 
delegates would have had on the 1972 convention’s apportionment. The District of 
Columbia and the 11 states listed are those jurisdictions whose delegations would have 
benefitted most and least from the additions.

State
Number of

1972 Delegates

Number of
Eligible
Officials

Projected
Increase

1972 Demo
cratic Vote 
(Percent of 
Total State

Vote)

Alaska 10 3 30% 35%
Nevada 11 3 27.3% 36%
Mississippi 25 6 24% 20%
Louisiana 44 10 22.7% 29%
Arkansas 27 6 22.2% 31%
Wisconsin 67 8 11.9% 44%
Minnesota 64 7 10.9% 46%
California 271 25 9.2% 42%
Massachusetts 102 9 8.8% 54%
Illinois 170 12 7.1% 41%
District of

Columbia 15 1 6.6% 78%
Arizona 25 1 4% 32%

See Call for the 1972 Democratic National Convention 6-11 (1971) (on file at the 
Democratic National Committee); Memorandum from Governor John J. Gilligan to 
the Comm’n on Delegate Selection and Party Structure 3, Oct. 7, 1973 (on file at 
the Democratic National Committee).

!67 Mandate for Reform, supra note 5, at 39-40, guidelines A-l, A-2.
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rules denied that the party intended to impose mandatory demographic 
quotas,168 enforcement of the 1972 affirmative action guidelines was 
challenged in court as an unconstitutional imposition of quotas.169 A 
similar challenge to the Democratic Party’s current rule requiring state 
parties to encourage participation of minority groups, Native Americans, 
women, and the young probably will arise in 1976.170

Id. at 40 n.2. The Chairman of the Commission on Party Structure and Delegate 
Selection, Congressman Donald M. Fraser, explained that the Commission intended 
only to “place on state parties the responsibility to correct [past under-representation 
of minorities, women, and young people] and take affirmative action to ensure ade
quate representation in the future. But minorities, women, and young people also 
must assert their rights. They have a responsibility to participate.” Memorandum from 
Congressman Donald M. Fraser, Chairman of the Comm’n on Party Structure and 
Delegate Selection, to state party leaders, Oct. 18, 1971 (on file at the Democratic Na
tional Committee).

169See Brown v. O’Brien, 469 F.2d 563, 571 (D.C. Cir.) (per curiam), stay granted 
per curiam, 409 U.S. 1, 5, vacated, 409 U.S. 816 (1972), dismissed as moot, 475 F.2d 
1287, 1288 (D.C. Cir. 1973).

170 Democrats All, supra note 8, at 21, rule 18(A)(1). The new rules direct state 
parties not to attempt to comply with the affirmative action requirement by imposing 
a quota system. Id., rule 18(A)(2). Notwithstanding this provision the rules state that 
“equal division at any level of delegate or [state] committee positions between delegate 
men and delegate women shall not constitute [a mandatory quota].” Id. at 22, rule 
18(C). Many party members have charged that the new rule will produce quotas in 
1976 just as quotas resulted from the old rule in 1972. See Testimony of Joseph 
Califano before the Executive Comm, of the Democratic Nat’l Comm., Feb. 15, 1974; 
Testimony of Penn Kemble before the Executive Comm, of the Democratic Nat’l 
Comm., Feb. 15, 1974 (on file at the Democratic National Committee); note 172 infra.

Although largely irrelevant to the resolution of the constitutional conflict between 
parties and voters, some state statutes and one state constitution authorize the use of 
quotas based on sex in filling party offices. See, e.g., Colo. Rev. Stat. Ann. § 49.5.8 
(1963) (requiring the selection of one committeeman and one committeewoman from 
each election precinct for state party central committee); Ore. Rev. Stat. § 248.035 
(1961) (requiring county committees to select a chairman and vice chairman, “one 
of whom shall be a woman”); Wash. Rev. Code Ann. § 29.42.020 (1968) (requiring one 
man and one woman to be elected as state committee members from each district); 
N.Y. Const, art. 13, § 1 (allowing parties to divide committee positions equally between 
men and women).

171 See Democrats All, supra note 8, at 25-27 (State Affirmative Action Models).

Assessing the constitutional validity of the affirmative action rules 
requires an exploration of the difference between affirmative action pro
grams and mandatory quotas. In the context of delegate selection, af
firmative action programs imply a bona fide effort on the part 
of state parties to encourage participation of the target groups 
through education, special publicity designed to appeal to those groups, 
and necessary organizational changes.171 Quotas, by contrast, require 
that the result of the delegate selection process reflect a certain demo
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graphic balance. Thus, in terms of the dichotomy discussed earlier, the 
emphasis of affirmative action programs is participatory, while that of 
quotas is representative.172

172 Of course, as in other contexts, attempts to foster participation do not preclude 
those directed toward increasing representation. In theory, successful encouragement 
of more active participation by underrepresented groups will result in better represen
tation of those groups, most often by members of the target groups themselves, at 
the national convention. In the 1972 formulation of the affirmative action rule, the 
Credentials Committee attempted to encourage realization of both goals through regu
lation of the burden of proof in credentials challenges. The committee placed on the 
challenged delegation the burden of showing that affirmative action was taken whenever 
the delegation’s proportion of women, minorities, or young people was shown to be 
smaller than the proportion of those groups in the population of the state. 1972 
Credentials Committee, Guidelines for Hearing Officers § 7(a) (on file at the Democratic 
National Committee). This burden-of-proof rule meant that an unbalanced delegation 
representing a state party that had complied with affirmative action requirements had 
to prove its compliance in a challenge proceeding before an essentially political Cre
dentials Committee, while a properly balanced delegation from a state party that had 
ignored the requirements might have escaped a challenge. The rule encouraged state 
parties to impose quotas in order to avoid challenge.

173 See United States v. Jefferson County Bd. of Educ., 372 F.2d 836, 876-78 (5th 
Cir. 1966), aff'd en bane, 380 F.2d 385, cert, denied, 389 U.S. 840 (1967). See generally 
Developments in the Law—Equal Protection, 82 Harv. L. Rev. 1065, 1104-21 (1969).

174 To enforce a true quota, one might require votes to be cast by quota category 
(i.e., for black delegates, then for white delegates) or one might count votes by quota 
category (i.e., the female delegate candidate with the highest number of votes among 
all female delegates would be elected even if she received fewer votes than losing male 
candidates). Votes for candidates who would have won on a strictly numerical basis 
but who failed to meet the demographic requirement would not be counted. The 
failure to count all votes cast raises significant questions of the procedure’s constitu
tional validity. See Gray v. Sanders, 372 U.S. 368, 379-80 (1963). Moreover, those who, 
in essence, are prevented from becoming effective candidates may well claim that an 
unnecessary obstacle to their candidacies has been placed before them. See Williams 
v. Rhodes, 393 U.S. 23, 29-30 (1968).

175See Carter v. Gallagher, 452 F.2d 315, 330-31 (8th Cir. 1971) (en banc); Con
tractor’s Ass’n v. Secretary of Labor, 442 F.2d 159, 176-77 (3d Cir.), cert, denied, 404 
U.S. 854 (1971).

Affirmative action programs represent one aspect of benign discrim
ination, that is, classification motivated by a desire to rectify the results 
of past discrimination.173 While authors of quotas may intend benign 
consequences, quotas, in contrast to affirmative action programs, fre
quently harm both those who benefited from the former discrimination 
and those whom the quotas are designed to aid, for quotas are double- 
edged; they impose maxima on both the traditionally overrepresented 
and the formerly underrepresented.174 Even though quotas are of doubt
ful constitutional validity, affirmative action plans have been upheld by 
courts against constitutional challenge in employment cases175 and in 
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cases involving the desegregation of public schools.176 The acceptance 
by courts of affirmative action programs in other contexts suggests that 
the Democratic Party’s affirmative action requirements should be up
held and enforced against unwilling state parties as a condition of their 
national affiliation.

176 See, e.g., McDaniels v. Baressi, 402 U.S. 39, 41 (1971); Swann v. Charlotte-Meck- 
lenberg Bd. of Educ., 402 U.S. 1, 28 (1971); Green v. County School Bd., 391 U.S. 
430, 437-38 (1968). The Court has indicated that the use of quotas to remedy past overt 
discrimination is sometimes appropriate. See Swann v. Charlotte-Mecklenberg Bd. of 
Educ., supra at 14; United States v. Montgomery County Bd. of Educ., 395 U.S. 225, 
232-34 (1969). Moreover, the Court refused to apply strict scrutiny to a suspect classi
fication when the purpose of the classifying enactment was to extend the fundamental 
right to vote, even though the act did not extend the right as far as was possible. See 
Katzenbach v. Morgan, 384 U.S. 641, 661 (1966).

177 See Report of the Credentials Comm, to the 1972 Democratic Nat’l Conven
tion 45 (1972) (Missouri Majority Report) (on file at the Democratic National Com
mittee); id. at 11 (Maryland Majority Report); id. at 18 (New Jersey Majority Re
port). For example, the 1968 Democratic Convention rejected the credentials of the 
Mississippi delegates who had been elected in accordance with state law but who 
had discriminated against blacks. See Proceedings, Thirty-Fourth Democratic Na
tional Convention 30-31 (1968).

Swann v. Charlotte-Mecklenberg Bd. of Educ., 402 U.S. 1, 25 (1971); United 
States v. Montgomery County Bd. of Educ., 395 U.S. 225, 232 (1969). The extreme 
remedy of imposition of quotas is justifiable as a last resort where it is the only means 
of implementing The unique protection that the Supreme Court has afforded minorities 
in the voting rights context.

179 In terms of modern equal protection analysis, the first amendment rights of 
political parties to advance an ideology of political participation could be considered 
the compelling interest necessary to justify the use of suspect classifications. Only after 
all voluntary measures have failed, however, would these rights become sufficiently 
compelling to pass the test of strict scrutiny by which such classifications are judged. 
Alternatively, one might well argue that strict scrutiny ought not be applied to a 
classification that is designed solely to facilitate the exercise of the interest of participa
tion in the political process.

Moreover, the convention justifiably may take the further step of im
posing quotas upon delegations from states proven to have indulged in 
overt discrimination or to have failed to take any affirmative action.177 
Where states have so flagrantly violated the rights of its members or 
potential participants, quotas may be the remedy of last resort.178 In 
no other way can the party exercise its own first amendment right to 
implement its goal of increased participation by underrepresented 
groups; nor can it otherwise vindicate the constitutional rights of those 
groups.179 To allow the imposition of quotas as a last resort differs 
markedly from interpreting the party’s affirmative action rule to require 
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quotas to be imposed by the state parties.180 Deterring free participation 
in the preconvention process by automatically imposing quotas cannot 
be justified.181 Moreover, the preconvention imposition of quotas con
travenes the fundamental concept that participation is a prerequisite to 
representation of one’s ideological views or of specialized interest 
groups.182

180 Interpreting the rule as a requirement that the state parties impose quotas on 
their delegations might violate the equal protection clause of the fourteenth amend
ment. See Brown v. O’Brien, 469 F.2d 563, 572-73 (D.C. Cir.) (per curiam), stay 
granted per curiam, 409 U.S. 1, 5, vacated, 409 U.S. 816 (1972), dismissed as moot, 
475 F.2d 1287, 1288 (D.C. Cir. 1973).

181 The party may not place before the voter or a candidate unnecessary obstacles 
to his advancement of his political ideology. See Bullock v. Carter, 405 U.S. 134, 149 
(1972) (excessive fees for filing as candidate impermissible); Jenness v. Fortson, 403 
U.S. 431, 438-41 (1971) (important state interest required to justify placement of 
burdensome obstacles before persons seeking access to general election ballot); 
Williams v. Rhodes, 393 U.S. 23, 30-34 (1968) (obstacles to ballot access for minor 
parties substantially more burdensome than those for major parties impermissible). The 
preconvention quota system is an unnecessary obstacle both to voters and to prospec
tive delegate candidates since the quota at this point has not become the necessary 
last resort to secure representation of the target groups.

182 Whitcomb v. Chavis, 403 U.S. 124, 153 (1971); notes 30, 147-150 supra and ac
companying text.

183 “It should be clear that when delegates are selected by voters, at a primary or 
public election, a state party cannot be held responsible for the choice made by the 
voters, provided that the Democratic state party has done all it can to achieve a 
reasonably balanced delegation.” Memorandum from Congressman Donald M. Fraser, 
supra note 168, at 2.

The numbers are, however, a relevant evidentiary consideration. See Hernandez v. 
Texas, 347 U.S. 475, 480-81 (1953). One might well presume that a state party had 
violated the affirmative action rule regarding the participation of women, for example, 
if only five percent of the delegation were female. Similarly, an all-white or nearly 
all-white delegation from a state in which 30 percent of the Democrats were black 
surely would be suspect. In reality, of course, the figures are rarely so stark. As the 
composition of the delegation approaches that of the relevant group in the state 
party’s population, the probity of the figures sharply diminishes.

A party clearly may adopt a national policy of encouraging increased 
participation of women, minorities, and young people at its decision
making assemblies and may take appropriate measures to enforce that 
policy. When a state delegation is challenged for violating the affirma
tive action rules, the party must proceed cautiously to ensure that it 
does not impair individuals’ constitutional rights to select their repre
sentatives in the name of rules enforcement. The mere fact that a 
demographic group is underrepresented within a challenged delegation 
does not justify in every case a finding that the state party discriminated 
against that group.183 If that single element of evidence is sufficient to 
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carry the challenger’s burden in an affirmative action challenge, then 
self-imposition of quotas by state parties is inevitable.

Two factors are important in determining the significance of an un
balanced state delegation: the identity of the individuals responsible 
for the imbalance, and the nature and effect of the delegation’s depar
ture from the objectives of the affirmative action program. Depending 
on these two factors, either an entirely new, balanced delegation may 
be substituted for the offending delegation, or new delegates may be 
added to bring the delegation into balance, in which case the allotted 
votes would be split among the total delegates and each delegate would 
be entitled to a fraction of a vote. This latter procedure, known as 
split-seating, is an appropriate remedy where the original delegates were 
in no way responsible for the imbalance of the delegation. Unseating 
the original delegation and substituting one that is balanced would not 
be appropriate unless the original delegates themselves contributed to the 
discrimination that caused the imbalance.184

184 For example, in 1968 the Democratic National Convention found that the dele
gation from Mississippi was responsible in part for racial discrimination that prevented 
blacks from participating in the presidential nominating process. As a result, the Con
vention unseated the delegation and replaced it with its challengers. See Proceedings, 
Thirty-Fifth Democratic National Convention 96-97 (1968). In most cases, how
ever, the delegates themselves are not state party officials and have had neither control 
over the affirmative action programs of the state parties, nor the opportunity to 
involve themselves in party discrimination. See Let Us Continue: Report of the 
Americans for Democratic Action on the Democratic Party’s Delegate Selection 
Guidelines 21 (1973).

185 Use of the quota to achieve a balanced delegation has the inevitable effect of 
diluting the votes of those who participated in the preconvention delegate selection 
process. Affording representation to persons who were unable to participate in the 
electoral process and thereby diluting the votes of those who did participate ought to 
be justified only by a showing that the target groups were rendered effectively unable 
to participate by the party’s discrimination or failure to take affirmative action.

Only when challengers can demonstrate that a state party’s failure to 
take affirmative action has had a significant effect on the ability of target 
groups to participate in the preconvention process should demographic 
balance be imposed.185 For example, the failure of the state party to 
make special efforts to publicize an important and already well-publicized 
presidential preference primary may have no effect on the ability of 
target group members to participate in the primary. Thus, the party 
should consider the full range of sanctions available to remedy the im
balance in a delegation and should base its determination of appropriate 
remedies on the degree of the offending state’s interference with affirma
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tive action goals.186 Admittedly, the determination of the degree of in
terference is a difficult one to make, for often the cause of imbalance in 
a state delegation is exceedingly complex. Nevertheless, the determina
tion must be made to ensure fairness and to avoid forcing all states to 
adopt quotas in order to forestall unjustified rejection of their delega
tions.

186 In some cases, the most appropriate sanction might relate to a forum other than 
the nominating convention; the state party’s influence in the deliberations of the Plat
form, Rules, or Credentials Committee might be reduced, or the state party’s vote on 
the national committee suspended, in whole or in part, until the party’s affirmative 
action efforts met the national standards.

Conclusion

The Constitution governs the presidential nominating convention 
process in a number of ways. Political parties derive their powers from 
the first amendment; the right of political association enables the parties 
to implement their goals and policies by means of delegate selection 
rules and apportionment formulae, and the first amendment shields 
these rules and determinations from unreasonable interference by states 
or nonparty voters. Yet, the parties cannot use their first amendment 
shield as a sword. The party’s rights must yield on occasion to the 
states’ authority over the presidential election process granted them in 
article II, section one, and to individual voters’ constitutional rights 
of due process and equal protection. The proper balance between the 
several constitutional interests involved in the presidential nominating 
process is a complex determination on which courts do not yet agree. 
At a minimum, however, political parties clearly possess and must 
possess extensive freedom to express their political ideologies though 
the parties must exercise that freedom within the constraints imposed 
by the rights of individuals and of states.

John M. Quinn



PHASE V: THE COST OF LIVING COUNCIL 
RECONSIDERED

From 1971 to 1974 the United States experienced the first peacetime 
controls on wages and prices, imposed under the Economic Stabiliza
tion Act of 1970.1 The Cost of Living Council (COLC), to which 
the President delegated the authority granted him in the Eccnomic 
Stabilization Act (1970 Act), administered these wage and price con
trols.2 When authority is delegated to an agency, explicit statutory 

1 Economic Stabilization Act of 1970, Pub. L. No. 91-379, 84 Stat. 799, as amended, 
Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, 85 Stat. 743, as 
amended, Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, 87 Stat. 
27.

2 The President was authorized under the Economic Stabilization Act of 1970 (1970 
Act) to issue such orders and regulations as he deemed appropriate to stabilize rents, 
prices, wages, and salaries. See id. § 202. The 1970 Act permitted the President to 
delegate any of his authority to appropriate officers, departments, and agencies. Id. 
§ 203. One year after the enactment of the 1970 Act, President Nixon delegated all 
the powers conferred upon him in the 1970 Act to the Cost of Living Council (COLC). 
See Exec. Order No. 11615, 36 Fed. Reg. 15727 (1971), as amended, Exec. Order No. 
11695, 3 C.F.R. 353, 355 (1974). Although other delegatees such as the Office of 
Emergency Preparedness, the Pay Board, and the Price Commission implemented the 
stabilization program during the first two phases, the COLC remained the agency 
responsible for establishing goals and policies throughout the program. See id.

The stabilization program initially was view’ed as temporary. See H.R. Rep. No. 
1330, 91st Cong., 2d Sess. 9 (1970); 7 W’kly Compilation of Pres. Doc. 1168, 1170 
(1971). Nevertheless, the program continued through four phases. Phase I, the 90- 
day freeze period, lasted from August 15 to November 13, 1971. See S. Rep. No. 63, 
93d Cong., 1st Sess. 1-2 (1973). Phase II, from November 14, 1971, to January 10, 
1973, entailed flexible wage-price restraints and authorized certain exemptions and ad
justments when required to prevent inequities. Id. at 2. Phase III, from January 11 
to June 12, 1973, relied upon self-administered standards within stated limits. Id. 
Freeze II followed Phase III and imposed a 60-day freeze on prices from June 13 
to August 11, 1973. See Cost of Living Council, Economic Stabilization Progr'm 
Quarterly Report 1 (Apr. 1-June 30, 1973). Phase IV, from August 12, 1973, to 
April 30, 1974, was a period during which controls were gradually lifted from all in
dustries. See Hearings on Renewal and Suggested Modification of the Economic 
Stabilization Act Before the Subcomm. on Production and Stabilization of the Senate 
Comm, on Banking, Housing, and Urban Affairs, 93d Cong., 2d Sess. 413-14, 455-56 
(1974) (statements of George Shultz, Secretary, Department of the Treasury, and 
John Dunlop, Director, COLC). See generally id. at 543-48 (comparison of Phases 
II, III, and IV).

The 1970 Act expired on April 30, 1974, but President Nixon continued certain of 
the COLC’s functions through December 31, 1974. See Economic Stabilization Act 
Amendments of 1973, Pub. L. No. 93-28, § 8, 87 Stat. 27, amending Economic Stabili- 

[ 1663 1
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standards and administrative procedures protect against arbitrary action 
and abuse of power by the agency.* 3 The COLC, however, received vast 
power with few congressional guidelines or limitations upon the use 
of that power.4 Statutory standards were general,5 and Congress ex
empted the COLC from most of the provisions of the Administrative 
Procedure Act (APA).6 Broad, discretionary agency power and public 
uncertainty about the limits and direction of the stabilization program 
resulted. The discretion also effectively precluded close scrutiny by 
the courts of COLC actions.7

zation Act Amendments of 1971, Pub. L. No. 92-210, 85 Stat. 743; Exec. Order No. 
11788, 39 Fed. Reg. 22113, 22114-15 (1974) (providing for an orderly termination of 
economic stabilization activities); Exec. Order No. 11781, 39 Fed. Reg. 15749, 15750-51 
(1974); 39 Fed. Reg. 24522 (1974) (establishment of the Office of Economic Stabiliza
tion in the Dept, of the Treasury). President Ford, upon assuming office, urged the 
establishment of a small economic monitoring agency somewhat resembling the COLC, 
but lacking wage and price control authority. See 120 Cong. Rec. H 8160, 8161 (daily 
ed. Aug. 12, 1974) (presidential address to joint session of Congress).

3 See generally H. Friendly, The Federal Administrative Agencies: The Need 
for Better Definition of Standards 13-14, 21-22 (1962); Wright, Book Review, 71 
Yale L.J. 575, 581-87 (1972). See also 1 K. Davis, Administrative Law Treatise 
§ 2.00-5 (Supp. 1970) (need for administrative agencies to develop own standards and 
safeguards).

4 The 1970 Act authorized the President to stabilize prices, rents, and wages “at 
levels not less than those prevailing on May 25, 1970,” and permitted “such adjustments 
as may be necessary to prevent gross inequities.” Pub. L. No. 91-379, § 202, 84 Stat. 
799 (1970). The Economic Stabilization Act Amendments of 1971 (1971 Amendments) 
and the Economic Stabilization Act Amendments of 1973 (1973 Amendments) provided 
more definite guidelines but continued the broad mandate to regulate the entire national 
economy. See Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, 
87 Stat. 27; Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, 
§ 203(a), 85 Stat. 743.

5 See Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, 203
(b)-(c), 85 Stat. 743, as amended, Economic Stabilization Act Amendments of 1973, 
Pub. L. No. 93-28, 87 Stat. 27.

*ld. § 207(a); see Administrative Procedure Act, 5 U.S.C. §§ 551-59, 701-06 (1970).
7 See notes 30-45 infra and accompanying text.
% See Hearings on Congressional Oversight of Administrative Agencies (The Cost 

of Living Council) Before the Subcomm, on Separation of Powers of the Senate Comm, 
on the Judiciary, 93d Cong., 1st Sess., vol. 1, at 137-38 (1973) (citation from speech of 
John Dunlop, Director, COLC) [hereinafter cited as 1913 Subcomm. Hearings], Cost- 
push inflation, a rather recent economic phenomenon, is characterized by inflationary 
wage and price trends accompanied by fairly stable demand, substantial unemployment, 
and unused industrial capacity. See Slawson, Price Controls for a Peacetime Economy, 
84 Harv. L. Rev. 1090, 1090-91 & n.8 (1971); Comment, Administration and Judicial 

Although the formal stabilization program has terminated, the nature 
of cost-push inflation may force the continuation of governmental 
supervision and control of wages and prices for several decades.8 The 
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decline of the COLC coincided with the establishment of the Federal 
Energy Office,9 another powerful, emergency economic-intervention 
agency. The President’s Advisory Council on Executive Organization 
has advanced, as the solution to the burdens placed on independent 
regulatory bodies by cumbersome and overjudicialized procedures, an 
agency model similar to the COLC and the Federal Energy Office.10 
W ithout specific statutory standards and strict administrative proced
ures, future large economic-intervention agencies may encounter and 
create the same substantive and procedural problems that troubled the 
COLC’s operations.

Review of Economic Controls, 39 U. Chi. L. Rev. 566, 574-76 (1972) (characteristics 
of cost-push inflation).

9 See Exec. Order No. 11748, 3 C.F.R. 376 (1974). The President established the Fed
eral Energy Office under the authority of the 1970 Act and the Emergency Petroleum 
Allocation Act of 1973. Id.; see Emergency Petroleum Allocation Act of 1973, § 5(b), 
15 U.S.C. § 754(b) (Supp. Ill, 1973). Replacing the COLC in the areas of petroleum 
product and fuel oil allocation and of energy conservation and development, the Federal 
Energy Office was bound only by the same few provisions of the Administrative Pro
cedure Act (APA) that Congress had imposed on the COLC. See id. § 5(a)(1)(A), 
15 U.S.C. § 754(a)(1)(A) (Supp. Ill, 1973); Economic Stabilization Act Amendments of 
1971, Pub. L. No. 92-210, § 207(a), 85 Stat. 743, as amended, Economic Stabilization Act 
Amendments of 1973, Pub. L. No. 93-28, 87 Stat. 27. The Federal Energy Office, like 
the COLC, was created to meet a supposed national crisis and received broad and largely 
unlimited power; also like the COLC, the Federal Energy Office was sharply criticized 
for some of its procedural deficiencies. See Federal Trade Commission, An Evaluation 
of the Mandatory Allocation Program (Jan. 15-Feb. 28, 1974) ch. 3, at III-l to -36 
(1974) (Federal Energy Office administrative deficiencies posing problems for public 
confidence and industry cooperation); note 81 infra. Five months after creation of the 
Federal Energy Office by executive order, Congress replaced the Office with the 
Federal Energy Administration, subject to the full rulemaking and adjudicatory pro
visions of the APA. See Federal Energy Administration Act of 1974, Pub. L. No. 
93-275, § 7 (i) (1) (A), 88 Stat. 96.

10 See The President’s Advisory Council on Executive Organization, A New 
Regulatory Framework: Report on Selected Independent Regulatory Agencies 
(1971) (the “Ash Council” report). The Ash Council report concluded that a single 
administrator, less rigorous administrative procedures, and a separate administrative 
court would be preferable for handling the problems confronting current independent 
regulatory agencies. Id. at 31-56. Commentators criticized the report’s structural, 
managerial approach to agency reform. See, e.g., Lazarus & Onek, The Regulators and 
the People, 57 Va. L. Rev. 1069 (1971) (unresponsiveness to public is central problem 
of agencies, nor lack of accountability to Executive); Robinson, On Reorganizing the 
Independent Regulatory Agencies, 57 Va. L. Rev. 947 (1971) (Ash Council’s findings 
unsupported by substantial evidence; organizational reforms inadequate to deal with 
policy programs of agencies); Proceedings of the National Institute on New Tech
niques in Regulating Business: The Ash Council's Recommendations, 23 Ad. L. Rev. 
321, 445-51 (1971) (agency concern for consumer and environmental problems more 
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Statutory and Administrative Standards Under the 
Economic Stabilization Act

Initially the President and some members of Congress opposed the 
stabilization legislation’s conferral of broad economic authority with
out any statutory restrictions.11 The opposition challenged the power 
granted by the legislation as almost unlimited and criticized the dele
gation of authority to the President as a total abdication of legislative 
responsibility.12 Critics admitted that courts previously had validated 
similar wage and price control authority,13 but noted that Congress had 
circumscribed the validated authority with strict guidelines and direc
tions for implementation14 and had granted the authority in order to 
meet the national emergencies caused by war.15

important than revamping structures to regulate businesses more efficiently); Comments 
of the Antitrust Division of the Department of Justice on the “Ash Councir Report, 
57 Va. L. Rev. 933 (1971) (agency deficiencies result from inflexibility and protec
tionism toward regulated industries, rather than from slowness or overjudicialization).

11 See H.R. Rep. No. 1330, supra note 2, at 15-20 (minority views expressing opposi
tion to delegation of stabilization authority to President); Hearings to Extend the 
Defense Production Act of 1950 Before the House Comm. on Banking & Currency, 
91st Cong., 2d Sess. 83 (1970) (Administration adverse to imposing economic con
trols); 116 Cong. Rec. 26797, 26839 (1971) (remarks of Representative Gross); id. at 
26803 (remarks of Representative Sullivan); id. at 26812-13 (remarks of Representative 
Brown); id. at 26813-14 (remarks of Representative Wylie); id. at 26818-19 (remarks 
of Representative Crane).

12 See H.R. Rep. No. 1330, supra note 2, at 19 (minority views).
13 See, e.g., Allen v. Grand Cent. Aircraft Co., 347 U.S. 535, 541-42 (1954) (ad

ministrative enforcement of wage stabilization provisions of Defense Production Act 
of 1950 held valid); Bowles v. Willingham, 321 U.S. 503, 512-16 (1944) (legislative 
standards for rent control orders under Emergency Price Control Act of 1942 held 
constitutionally sufficient); Yakus v. United States, 321 U.S. 414, 423-27 (1944)
(Emergency Price Control Act of 1942 not an unconstitutional delegation of con
gressional power to stabilization agency).

See H.R. Rep. No. 1330, supra note 2, at 20 (minority views). The previous war
time stabilization legislation contained lengthy congressional declarations of purpose, 
restrictions on agency authority, and explicit provisions for administration and en
forcement. Compare Emergency Price Control Act of 1942, ch. 26, 56 Stat. 23 and 
Defense Production Act of 1950, ch. 932, tit. IV, 64 Stat. 803 with Economic Sta
bilization Act of 1970, Pub. L. No. 91-379, 84 Stat. 799 and Economic Stabilization 
Act Amendments of 1971, Pub. L. No. 92-210, 85 Stat. 743. See generally Nathanson, 
Price Control Standards and Judicial Review—an Historical Perspective, 18 Prac. 
Law., Feb. 1972, at 59, 64-70 (comparison of 1970 Act’s standards with those of 
World War II and Korean War legislation).

15 See 116 Cong. Rec. 26813-14 (1971) (remarks of Representative Wylie) ; id. at 
26814-15 (remarks of Representative Williams). But see Yakus v. United States, 321 
U.S. 414, 462-63 (1944) (Rutledge, J., dissenting) (wartime legislation before the 
Court did not exceed limits allowed by peacetime precedents). See also Grossman, 
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In Amalgamated Meat Cutters & Butcher Workmen v. Connally™ 
the United States District Court for the District of Columbia upheld 
the constitutionality of the 1970 Act’s delegation of power.16 17 The court 
ruled that the statute provided minimum standards18 and an opportunity 
for judicial review19 and that agency actions had to meet the require
ments of fairness and equity implicit in the 1970 Act.20 In addition, the 
court required the COLC to develop explicit administrative standards 
to limit the latitude and discretion of subsequent actions taken to imple
ment the 1970 Act.21

Wage and Price Controls During the American Revolution, 96 Monthly Lab. Rev., 
Sept. 1973, at 3, reprinted in 1913 Subcomm. Hearings, supra note 8, at 361.

16 337 F. Supp. 737 (D.D.C. 1971).
17 Id. at 745-47. Courts summarily dismissed subsequent challenges to the 1970 Act’s 

constitutionality and to the regulations issued under the 1970 Act on the authority of 
Amalgamated Meat Cutters. See, e.g., Local 11, Int’l Bhd. of Elec. Workers v. Boldt, 481 
F.2d 1392, 1395 (Temp. Emer. Ct. App.), cert, denied, 414 U.S. 1092 (1973); Sony Corp, 
v. Best Products, Inc., 354 F. Supp. 561, 567 (D. Md. 1972); United States v. Futura, Inc., 
339 F. Supp. 162, 164 (N.D. Fla. 1972); United States v. Intone Corp., 334 F. Supp. 905, 
908 (N.D. Tex. 1971). See generally Heimann, Issties and Alternatives in Economic Sta
bilization, 18 Prac. Law., Jan. 1972, at 39, 45-49 (critical analysis of Amalgamated Meat 
Cutters decision).

18 337 F. Supp. at 747-49. In finding sufficient standards in the 1970 Act, the court 
relied strongly on the reasoning of Yakus v. United States. Id.; see 321 U.S. 414 (1944). In 
Yakus, cited by the Amalgamated Meat Cutters court as involving perhaps the broad
est congressional delegation of power yet sustained, the Supreme Court upheld the 
congressional delegation and legislative standards of the Emergency Price Control 
Act of 1942. Id.; see 337 F. Supp. at 747; Emergency Price Control Act of 1942, ch. 23, 
56 Stat. 26.

19 337 F. Supp. at 759-60.
20 Id. at 756-58.
21 Id. at 758-59. Probably no future decision will invalidate federal legislation for 

delegating too much authority to an agency or for failing to specify standards. See 
1 K. Davis, supra note 3, § 2.01 (1958). See generally W. Gellhorn & C. Byse, Adminis
trative Law: Cases and Comments 47-68 (1970) (history and decline of the non
delegation doctrine). The Schechter Poultry Corp, and Panama Refining Co. decisions, 
in which the Supreme Court invalidated congressional delegations under the Na
tional Industrial Recovery Act of 1933, now are believed to be limited to their pe
culiar facts and to be relics of constitutional history. See Schechter Poultry Corp. v. 
United States, 295 U.S. 495 (1935); Panama Refining Co. v. Ryan, 293 U.S. 368 (1935); 
National Industrial Recovery Act of 1933, ch. 90, 48 Stat. 195; 1 K. Davis, supra at 
§ 2.06; L. Jaffe, Judicial Control of Administrative Action 71 (1965). Courts have 
upheld vague and general standards for numerous agencies. See, e.g., Yakus v. United 
States, 321 U.S. 414, 423-27 (1944) (“generally fair and equitable” standard for Office 
of Price Administration); National Broadcasting Co. v. United States, 319 U.S. 190, 
225-26 (1933) (“public interest, convenience, and necessity” standard for Federal 
Communications Commission); Tagg Bros. & Moorhead v. United States, 280 U.S. 
420, 435-36 (1930) (“just and reasonable” standard for Secretary of Agriculture under 
Packers and Stockyards Act). One leading commentator has noted that courts could 
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Shortly after the decision in Amalgamated Meat Cutters, Congress 
legislated clearer guidelines for the economic stabilization program in 
the Economic Stabilization Act Amendments of 1971 (1971 Amend
ments).22 The COLC, however, still retained authority to implement 
the broad congressional mandate to stabilize the national economy; the 
most far-reaching actions could be justified if deemed appropriate to 
curb inflation.23 Even though they were constitutionally sufficient, the 
standards of the 1971 Amendments placed few restrictions on agency 
authority under the 1970 Act, and furnished minimal guidelines to 
courts for determining whether particular COLC actions and regula
tions complied with the congressional intent underlying the 1970 Act. 
Whether established by Congress or by the agency, specific standards 
are essential for the establishment of boundaries that agency discretion 
cannot transgress and for the provision of definite measures against 
which to assess agency action.24 As the branch of government charged 
with formulating national policy, Congress bears the primary responsi
bility for developing such standards.25 Legislation embodies political, 
representative choices among competing values and goals and should 
provide guidance through legislative findings and explicit standards to 
administrators who must implement these goals.26

utilize the effectively moribund nondelegation doctrine to assure due process and 
administrative fairness, rather than simply to guarantee separation of powers. See K. 
Davis, Administrative Law Text § 2.09 (3d ed. 1972).

22 Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, 85 Stat. 743. 
The 1971 Amendments delineated presidential authority and enunciated standards for 
administrative regulations issued to control wages, prices, rents, interest rates, and 
corporate dividends. Id. §§ 203 (a)-(i). The 1971 Amendments also required regula
tions issued under the authority of the 1970 Act to be equitable, to permit exceptions 
necessary to foster orderly economic growth, to take into account changes in produc
tivity and the cost of living, to provide for reductions in prices and rents whenever 
warranted, and to call for comparable sacrifices by all segments of the economy. Id. 
§ 203(b).

23 See id. § 203 (a).
24 See H. Friendly, supra, note 3, at 13-14, 21-22; Wright, supra note 3, at 581-87.
25 See Wright, supra note 3, at 581-87. See also United States v. Robcl, 389 U.S. 258, 

272-82 (1967) (Brennan, J., concurring) (formulation of policy is legislature’s primary 
responsibility, entrusted to it by the electorate); Arizona v. California, 373 U.S. 546, 626 
(1963) (Harlan, J., dissenting) (fundamental policy decisions of society should be 
made by the body immediately responsible to the people); 1 K. Davis, supra note 3, 
at § 2.16 (1958).

26 See Wright, supra note 3, at 584-86.

Congress, however, cannot always delineate standards for agencies. 
In some policy matters, such as particular areas of stabilization authority 
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entrusted to the COLC,27 fixed legislative requirements are inappro
priate because the agency possesses superior technical expertise and 
because the conditions under which decisions must be made change 
constantly.28 In these cases the agency itself must articulate standards 
and define the scope of its authority and the criteria used in its deci
sionmaking.29 Regardless of which body fashions the standards govern
ing agency action, the standards need to be sufficiently definite to 
direct agency action, to assure agency predictability, and to enable re
viewing courts to provide an independent institutional check against 
excesses.

27 See, e.g., Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, 
§ 203(b), 85 Stat. 743, as amended, Economic Stabilization Act Amendments of 1973, 
Pub. L. No. 93-28, 87 Stat. 27 (development of guides for determining levels of wages, 
prices, and rents consistent with orderly economic growth); id. § 203(c) (adminis
tration of wage agreements consummated before the freeze); id. § 203(e) (stabiliza
tion of interest rates and finance charges upon specific determinations).

28 See Report of the Comm, on Administrative Procedure, Appointed by the 
Attorney General: Administrative Procedure in Government Agencies, S. Doc. 
No. 8, 77th Cong., 1st Sess. 11-24 (1942) (reasons for resort to administrative process); 
K. Davis, Discretionary Justice: A Preliminary Inquiry 56 (1969) (legislators ill- 
equipped to plan detailed administrative programs). But see Jaffe, The IVusion of the 
Ideal Administration, 86 Harv. L. Rev. 1183, 1183-91 (1973) (critique of the broad 
delegation model of administrative agencies).

29 See K. Davis, supra note 28, at 58-59, 65-68. See also Sofaer, Judicial Control of 
Informal Discretionary Adjudication and Enforcement, 72 Colum. L. Rev. 1293, 
1308-12, 1331-33 (1972).

30 See Associated Gen’l Contractors v. Laborers Int’l Local 612, 476 F.2d 1388, 1399- 
1400 (Temp. Emer. Ct. App. 1973) (standards used to deny wage increase conflicted 
with agency regulations); cf. Manning v. University of Notre Dame du Lac, 484 
F.2d 501, 503-04 (Temp. Emer. Ct. App. 1973) (statutory language and legislative his
tory elucidated proper application of scienter provision of 1970 Act in private over
charge refund suits).

Examination of suits challenging the COLC’s performance under 
the 1970 Act illustrates the practical problems faced by reviewing 
courts when Congress delegates broad power to an agency with few 
restrictions and guidelines for the use of the power. Where Congress 
enacted specific standards to guide COLC administration of the 1970 
Act and where the agency developed clear guidelines to limit its own 
discretion, courts profited from a clear analytical framework within 
which to evaluate the propriety of COLC action.30 Where congres
sional standards were vague or nonexistent and the COLC failed to 
develop standards in advance of acting, courts lacked sufficient guidance 
to determine whether the COLC had acted within the scope of a de
limited zone of authority.
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Vague standards hampered judicial review in Mass Retailing Institute 
v. COLC31 in which the Temporary Emergency Court of Appeals con
sidered whether the COLC, in granting a general exemption from price 
controls to the Post Office Department, had exceeded its statutory 
power. By express provision of the 1971 Amendments, the COLC 
could grant general exemptions if necessary to prevent gross inequities 
and hardships within the national economy.32 The statutory description 
of the circumstances justifying a general exemption only vaguely de
fined a valid exemption, and the COLC had neither promulgated specific 
criteria defining the justifications for a grant of exemption nor pro
vided a rationale for the exemption granted to the postal department. 
The federal district court that initially heard the challenge to the Post 
Office Department’s exemption criticized the COLC for insufficient ex
planation of the grant of the exemption but, nevertheless, sustained the 
grant.33 The lack of precise legislative and administrative guidelines 
for analyzing the ostensible justification for the exemption precluded 
meaningful appellate review. Without explanation of its conclusion, 
the Temporary Emergency Court of Appeals decided that the record 
adequately showed the consonance of the exemption with the standards 
of the 1970 Act.34 This decision, and the COLC’s unexplained action, 
gave the business community and the general public no guidance in pre
dicting the factual circumstances and relationships that would justify 
the granting of general exemptions from price controls.

si 468 F.2d 948 (Temp. Emer. Ct. App. 1973), aff’g per curiam [1973 Transfer 
Binder] CCH Eco. Controls Rep. <] 9895 (D.D.C. 1972).

32 Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, § 203(b)(2), 
85 Stat. 743, as amended, Economic Stabilization Act Amendments of 1973, Pub. L. 
No. 93-28, 87 Stat. 27.

33 See Mass Retailing Institute v. COLC, [1973 Transfer Binder] CCH Eco. Con
trols Rep. 1] 9895, at 9521-22 (D.D.C. 1972) (judicial review of unexplained agency 
action difficult or impossible; COLC advised to justify future actions).

34 468 F.2d at 949.
35 472 F.2d 1065 (Temp. Emer. Ct. App. 1972), cert. denied, 410 U.S. 928 (1973).
36 “Service” was not defined by the executive order, the 1970 Act, COLC regula

tions, or COLC interpretative circulars. Id. at 1072 n.12.

In University of Southern California v. COLC35 the Temporary 
Emergency Court of Appeals again faced the problem of determining 
the propriety of a COLC decision reached in the absence of congres
sional standards or administrative guidelines. In this case the authority 
of the COLC to impose price controls depended on whether the sale 
of university athletic tickets constituted a service, as that term was 
used in an executive order implementing the 1970 Act.36 The Tempo
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rary Emergency Court of Appeals expressly recognized the difficulty, 
created by the absence of a definition of “service,” in determining 
whether the COLC’s price controls were valid. The court, however, 
decided that the COLC’s imposition of controls on the university pre
supposed a definition of service reasonably consistent with the execu
tive order and upheld the controls.37 By explicitly defining the disputed 
term in advance of the imposition of controls on the university, the 
COLC could have avoided this litigation, and both the courts and the 
COLC could have benefited from a more efficient allocation of time and 
energy.

37 See id. at 1071-72 & n.12. Several other cases involving increases in prices of 1971
season football tickets subsequently came before the Temporary Emergency Court 
of Appeals, and the court, relying on University of Southern California, ordered re
funds paid to customers who had purchased tickets at higher prices before the August 
1971 freeze. See Oakland Raiders v. Office of Emergency Preparedness,----F.2d------
(Temp. Enter. Ct. App. July 10, 1974) (Civ. No. 9-11) (order of affirmance); DeRieux 
v. The Five Smiths, Inc.,----F.2d----- (Temp. Enter. Ct. App. June 20, 1974) (Civ. Nos.
5-6, 5-7, 5-8), petition for cert, filed, 43 U.S.L.W. 3021 (U.S. July 30, 1974) (No. 
73-2046).

38 Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, § 211(d)(1), 
85 Stat. 743, as amended, Economic Stabilization Act Amendments of 1973, Pub. L. 
No. 93-28, 87 Stat. 27.

39 Administrative Procedure Act § 10(e), 5 U.S.C. § 706(2) (a) (1970).
40 See American Nursing Home Ass’n v. Dunlop, 497 F.2d 909, 913-14 & n.5 (Temp. 

Emer. Ct. App. 1974), rev'g 368 F. Supp. 490 (D.D.C. 1973). See generally Wright, 
The Courts and the Rulemaking Process: The Limits of Judicial Review, 59 Cornell 
L. Rev. 375, 392-94 (1974) (rulemaking meets rational basis standard so long as it 
is based on reason rather than whim).

41 See, e.g., American Nursing Home Ass’n v. Dunlop, 497 F.2d 909, 913-15 (Temp. 
Emer. Ct. App. 1974), rev'g 368 F. Supp. 490 (D.D.C. 1973) (failure of plaintiff to 
prove lack of inflation in nursing home field plus indirect evidence of inflation in 
nursing home field as well as in overall health industry justified finding that health 
industry regulations had rational basis); League of Voluntary Hosps. & Homes v. 
Drug & Hosp. Local 1199, 490 F.2d 1398, 1402 (Temp. Emer. Ct. App. 1973) (regula
tions upheld as rational because evidence showed they were designed to reduce 
inflation in a particularly inflationary sector of the economy); Schirtzinger v. Dunlop, 
489 F.2d 1307, 1309-10 (Temp. Emer. Ct. App. 1973) (discriminatory petroleum cost 
pass through rules had a rational basis because designed to stimulate expansion of 

The 1971 Amendments mandated that reviewing courts find COLC 
regulations to be arbitrary or capricious before enjoining or invalidating 
them.38 The arbitrary or capricious standard is the criterion for review 
of most federal administrative regulations under section 10(e) of the 
APA.39 Proving a regulation to be arbitrary or capricious requires 
showing that the regulation lacks a rational basis,40 a demanding burden 
which most challengers of COLC regulations could not sustain.41 The 
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nebulous standards of the 1970 Act, which neither prescribed nor pro
scribed methods the COLC could use to control inflation, encumbered 
judicial determination of the propriety of particular actions. Where 
no legislative standards precluded a particular action of the COLC, a 
court could only scrutinize whether COLC officials believed that they 
had acted in the public interest and then determine whether there was 
a rational factual and theoretical basis for that belief.42

petroleum supply); Western States Meat Packers Ass’n v. Dunlop, 482 F.2d 1401, 1403, 
1405-06 (Temp. Emer. Ct. App. 1973) (COLC decision to keep ceiling on beef prices 
rational in view of decision in Pacific Coast Meat Jobbers Association v. COLC) ; 
Pacific Coast Meat Jobbers Ass’n v. COLC, 481 F.2d 1388, 1390-92 (Temp. Emer. Ct. 
App. 1973) (COLC decision to maintain ceiling on beef prices longer than on other 
meats rational in view of evidence that beef prices were rising faster than other 
meat prices); United States v. Lieb, 462 F.2d 1161, 1166-68 (Temp. Emer. Ct. App. 
1972) (agency decision to limit rent ceiling of apartments with rental history to 
actual rent charged during base period rational because it provided most accurate 
measure of highest rent received during base period). See generally Sofaer, supra 
note 29, at 1348-50 (1972).

42 See Minden Beef Co. v. COLC, 362 F. Supp. 298, 301-04 (D. Neb. 1973) (beef 
price regulations upheld because the COLC presented reasonable economic justification 
for the regulations’ goals and content). In suits throughout the United States, the 
meat ceiling price regulations were upheld as rationally based. See, e.g., Western 
States Meat Packers Ass’n v. Dunlop, 482 F.2d 1401, 1403, 1405-06 (Temp. Emer. Ct. 
App. 1973); Pacific Coast Meat Jobbers Ass’n v. COLC, 481 F.2d 1388, 1390-92 (Temp. 
Emer. Ct. App. 1973); Salsburg’s Meats, Inc. v. Shultz, 363 F. Supp. 269, 272-74 
(E.D. Pa. 1973). See generally Hyman & Nathanson, Judicial Review of Price Con
trols: The Battle of the Meat Regulations, 42 III. L. Rev. 584 (1947) (analysis of 
economic, political, and legal controversy surrounding meat regulations imposed 
during World War II controls program).

« 333 F. Supp. 418 (E.D. La. 1971).
44 Id. at 423-24.

While courts were not well equipped to evaluate the wisdom of 
particular COLC regulations, judicial review did provide an effective 
remedy when the COLC established inconsistent standards. In United 
States v. Jefferson Parish School Board43 a federal district court de
clined to enforce an interpretative circular issued by the Office of 
Emergency Preparedness, a delegatee of the COLC. The circular con
tradicted the interpretation of a COLC regulation enunciated in other 
Office of Emergency Preparedness circulars. While recognizing the 
practical difficulties facing the agencies in administering the 1970 Act, 
the court reasoned that the contradictory interpretations should not be 
raised to the level of enforceable law.44

The judiciary’s attempts to review the COLC’s conduct demon
strate the importance of specific legislative guidelines. Effective agency 



1974] Cost of Living Council 1673

performance requires a balancing of the need for prompt agency de
cisionmaking based on specialized expertise against the public’s need 
for protection from agency actions that violate procedural due process, 
statutory mandates, or an agency’s own regulations. Lacking concrete 
statutory guidelines, the courts that judged actions of the COLC were 
not able to balance these interests evenhandedly, but instead exhibited 
a pronounced deference to agency expertise.45

45See, e.g., United States v. Ohio, 487 F.2d 936, 941 (Temp. Emer. Ct. App. 1973), 
cert, granted sub nom. Fry v. United States, 415 U.S. 912 (1974) (No. 73-822); Murphy 
v. O’Brien, 485 F.2d 671, 674 (Temp. Emer. Ct. App. 1973); Pacific Coast Meat Job
bers Ass’n v. COLC, 481 F.2d 1388, 1392 (Temp. Emer. Ct. App. 1973); Baldwin County 
Elec. Membership Corp. v. Price Comm’n, 481 F.2d 920, 923 (Temp. Emer. Ct. App.), 
cert denied, 414 U.S. 909 (1973); United States v. Local 11, Int’l Bhd. of Elec. Workers, 
475 F.2d 1204, 1209 (Temp. Emer. Ct. App. 1973); City of N.Y. v. New York Tel. Co., 
468 F.2d 1401, 1402-03 (Temp. Emer. Ct. App. 1972); cf. Mandel v. Simon, 493 F.2d 
1239, 1240 (Temp. Emer. Ct. App. 1974) (per curiam) (judgment of Federal Energy 
Office merits deference at least in formative stages of agency’s operations); 1 K. Davis, 
supra note 3, at § 2.07 (1958); Wright, supra note 40, at 393. But see Consumers Union of 
United States, Inc. v. COLC, 491 F.2d 1396, 1401-03 (Temp. Emer. Ct. App.), cert, de
nied, 416 U.S. 984 (1974) (deference inapplicable where agency interpretation incon
sistent with statutory language and legislative history); Associated Gen’l Contractors 
v. Laborers Int’l Local 612, 476 F.2d 1388, 1399-1400 (Temp. Emer. Ct. App. 1973) 
(deference not applicable to agency interpretation exceeding delegated authority); 
United States v. Jefferson Parish School Bd., 333 F. Supp. 418, 423-24 (E.D. La. 1971) 
(deference inapplicable where agency’s interpretations are contradictory). See generaHy 
Overton Park v. Volpe, 401 U.S. 402, 416 (1971) (court may not substitute its judg
ment for agency’s).

46 See, e.g., Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, 
§ 203(f), 85 Stat. 743, as amended, Economic Stabilization Act Amendments of 1973, 
Pub. L. No. 93-28, 87 Stat. 27 (specified wage increases exempt from controls); id. 
§ 203(h) (states not exempt from 1970 Act’s rent provisions even though they have 
own rent control laws); id. § 215 (mass transportation businesses required to obtain ap
proval for fare increases).

47 See H. Friendly, supra note 3, at 6 & nn. 26-27.

Although the standards established by Congress to govern most of 
the COLC’s actions were broad and open ended, in some areas Congress 
sought to establish precise standards for the implementation of the 
COLC’s authority.46 By curtailing or removing agency discretion, Con
gress attempted to achieve through direct legislative means a desired 
goal that the agency might not have pursued if left to exercise its 
authority unrestricted. When Congress employs mandatory standards, 
the language and intent of the legislation must be sufficiently clear to 
preclude agency misinterpretation.47 The vague and inclusive statutory 
language and legislative history of one such provision, the substandard 
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wage exemption,48 resulted in two lawsuits and a congressional rewriting 
before Congress’s intent was effectuated.

48Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, § 203(d), 85 
Stat. 743, as amended, Economic Stabilization Act Amendments of 1973, Pub. L. No. 
93-28, § 3, 87 Stat. 27.

49 See H.R. Rep. No. 714, 92d Cong., 1st Sess. 5 (1971) (legislative intent of House 
Committee on Banking and Currency). The Senate bill had provided the. substandard 
wage exemption for persons whose income placed them below the poverty level 
determined by the Office of Management and Budget. S. 2891, § 203(d), 92d Cong., 
1st Sess. (1971). The Conference Committee accepted the House version. See S. 
Rep. No. 579, 92d Cong., 1st Sess. 17-18 (1971). The provision as enacted read: 
“[Tjhis title shall be implemented in such a manner that wage increases to any indi
vidual whose earnings are substandard or who is a member of the working poor not 
be limited in any manner.” Economic Stabilization Act Amendments of 1971, Pub. 
L. No. 92-210, § 203(d), 85 Stat. 743, as amended, Economic Stabilization Act Amend
ments of 1973, Pub. L. No. 93-28, § 3, 87 Stat. 27.

50 See Jennings v. Connally, 347 F. Supp. 409, 415-16 (D.D.C. 1972). The COLC 
established $1.90 per hour as the wage at which the exemption should begin. 37 Fed. 
Reg. 3913 (1972).

51 347 F. Supp. 409 (D.D.C. 1972).
52 Id. at 416-18.
53 See 37 Fed. Reg. 14998 (1972). The COLC established a figure of $2.75 per hour 

for the substandard wage exemption. Id.
54 355 F. Supp. 1198 (D.D.C. 1973).
55 Id. at 1205-08, 1208 n.ll.

Congress originally intended the substandard wage provision to ex
empt from controls the wages of all persons whose earnings were at 
or below levels necessary for adequate food, shelter, and clothing as de
termined by the Bureau of Labor Statistics.49 In promulgating regula
tions to implement the statute, the COLC divided the Bureau of Labor 
Statistics minimum budget figures by the average number of wage 
earners in a family to determine the individual exemption ceiling.50 The 
plaintiffs in Jennings v. Connally51 challenged the regulations, and the 
district court found that the COLC’s exemption ceiling, computed on 
the basis of the national average number of wage earners per family 
rathen than on the basis of the lower average number of wage earners in 
poor families, was without a rational basis and frustrated the intent of 
Congress.52 After the COLC revised the regulations to increase the ex
emption figure,53 54 the Jennings plaintiffs again brought suit, claiming that 
the exemption ceiling was still too low. In Jennings v. Shultz^ the district 
court upheld the new regulations and declared that Congress could 
provide more specific legislation if it believed the COLC’s exemption 
figure to be too low.55
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In the Economic Stabilization Act Amendments of 1973 (1973 
Amendments), Congress established a specific figure for the COLC’s 
use in substandard wage exemption regulations.56 The Senate report 
on the 1973 Amendments, emphasizing that the substandard exemption 
had been intended for individuals rather than for families,57 sharply 
criticized the COLC for its abuse of authority and its defiance of both 
Congress and the courts in calculating the exemption.58 Arguably, 
though, Congress was equally at fault for failing to express its intent with 
sufficient clarity in the original legislation. No specific figure for the 
exemption had been suggested in either the congressional reports or 
the floor debate,59 and the COLC, in basing its calculations on data 
from the Bureau of Labor Statistics, had complied with the terms of the 
original statute.

56 See Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, § 3, 
87 Stat. 27, amending Economic Stabilization Act Amendments of 1971, Pub. L. No. 
92-210, § 203(d), 85 Stat. 743 ($3.50 per hour ceiling); 38 Fed. Reg. 20461 (1973) 
(COLC low wage regulation).

57 See S. Rep. No. 63, supra note 2, at 5.
58 Id.
™ See H.R. Rep. No. 714, supra note 49, at 5; S. Rep. No. 579, supra note 49, at 17-18. 

During the debate on the legislation containing the original exemption provision, 
Representative Ryan, the only member of Congress to address himself to the exemp
tion provision, had stated that the exemption should allow a $6,960 annual income to a 
family of four and had compared the low-paid worker exemptions of World War II 
and the Korean War to the substandard wage exemption provision. See 117 Cong. 
Rec. 46018-20 (1971).

60 Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, § 6, 87 Stat. 
27, crmending Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, 
85 Stat. 743.

61 See S. Rep. No. 63, supra note 2, at 8. See also 119 Cong. Rec. S 5118-19 (daily ed. 
Mar. 19, 1973) (remarks of Senator Hathaway, sponsor of the disclosure provision).

62 See Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, § 6(b) (1), 
87 Stat. 27, amending Economic Stabilization Act Amendments of 1971, Pub. L. No. 
92-210, 85 Stat. 743. The statute required disclosure by businesses subject to reporting 
requirements under COLC regulations in effect on January 11, 1973, the beginning of 
Phase III. Id. The Phase III regulations to which the disclosure provision was tied

Another specific legislative standard, the public disclosure amend
ment,60 exemplifies a more successful utilization of statutory mandates to 
limit COLC discretion and to achieve legislative goals in spite of ap
parent agency resistance. Designed to assist the public in monitoring 
business compliance with the stabilization program,61 the disclosure pro
vision required certain business enterprises to disclose publicly data con
cerning product line sales and profits whenever the firm increased the 
price of a substantial product by amounts specified in the statute.62
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The statute exempted proprietary information,63 but no company could 
exclude from disclosure data required to be filed annually with the 
Securities and Exchange Commission (SEC).64

were superseded, however, in Phase IV by new regulations that expanded the class of 
businesses subject to COLC reporting requirements. See 38 Fed. Reg. 21972 (1973). 
Although the COLC observed that a strict reading of the statute would have rendered 
the disclosure provision void in Phase IV, the agency concluded from the legislative 
history that the disclosure requirements were to apply to reporting forms in Phase IV 
that succeeded the Phase III reporting forms. Id. at 21972-73.

63 Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, § 6(b)(2), 
87 Stat. 27, amending Economic Stabilization Act Amendments of 1971, Pub. L. No. 
92-210, 85 Stat. 743. See also 119 Cong. Rec. S 5118 (daily cd. Mar. 19, 1973) (remarks 
of Senator Tower, sponsor of amendment to exclude proprietary information). The 
COLC subsequently published regulations defining proprietary information. See 38 
Fed. Reg. 16023, 16024 (1973).

64 See Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, § 6(b) (3), 
87 Stat. 27, amending Economic Stabilization Act Amendments of 1971, Pub. L. No. 
92-210, 85 Stat. 743. See also 119 Cong. Rec. S 5313 (daily ed. Mar. 20, 1973) (remarks 
of Senator Hathaway, sponsor of amendment to require disclosure of information in 
Securities and Exchange Commission reports).

65 See 38 Fed. Reg. 21972, 21975-77 (1973).
60 491 F.2d 1396 (Temp. Emer. Ct. App. 1974), cert, denied, 416 U.S. 984 (1974).
67 See id. at 1401-02.
68 Id. at 1402.
69 Id. at 1402-04. Contrary to plaintiffs’ contentions, however, the court found that 

Congress intended the disclosure provisions to apply' only to those firms required to 
report to the COLC in Phase III, rather than to the larger number of firms required 
to report in Phase IV. Id. at 1400-01; see note 62 supra.

The COLC used the proprietary information exception to exempt 
firms entirely from disclosing information on annual sales, operating 
income, net sales, and sales by product line or service line.65 * In Con
sumers Union of United States, Inc. v. COLC,™ a suit challenging the 
regulations allowing nondisclosure of such a broad range of informa
tion, the agency argued that the information exempted as proprietary 
was not the type required by the SEC since the definitions of net sales 
and operating revenue used on COLC reporting forms differed from 
the definitions used by the SEC.67 Further, the COLC noted that as 
government officers, its officials were subject to potential criminal penal
ties for unauthorized disclosure.68 Rejecting the COLC’s position, the 
Temporary Emergency Court of Appeals found the definitional distinc
tion employed by COLC to lack real substance and to contravene the 
spirit of the statute, which favored extensive disclosure with only 
limited exceptions.69 Consequently, the court ordered the COLC to 
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promulgate full-disclosure regulations in compliance with the congres
sional mandate.70

70491 F.2d at 1404. The continuation of litigation delayed the issuance of new 
public disclosure regulations, however. After the decision, the intervenor in the case 
filed a petition for writ of certiorari in the Supreme Court, which the Supreme Court 
subsequently denied. 416 U.S. 984 (1974). Under the terms of the 1970 Act the 
effectiveness of the final judgment of the Temporary Emergency Court of Appeals 
was postponed until final disposition of the action by the Supreme Court. See Eco
nomic Stabilization Act of 1970, Pub. L. No. 92-210, § 211(g), 85 Stat. 743 (1971), 
as amended, Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, 87 
Stat. 27. Several months after the 1970 Act had expired, after the denial of the peti
tion and after the intervenor entered and withdrew a challenge to the decision of the 
Temporary Emergency Court of Appeals as moot, the COLC issued public disclosure 
regulations on product line sales and profits. See 39 Fed. Reg. 27445 (1974) (régula 
tions for public access to records).

71 Section 118 of the Legislative Reorganization Act of 1970 obligates each standing 
committee in the House and Senate to review continually the application, administra
tion, and execution of those laws that fall within the committee’s subject matter juris
diction. 2 U.S.C. § 190d(a) (Supp. Ill, 1973).

72 See L. Jaffe, supra note 21, at 41; Jones, Oversight Function of Congressional 
Standing Committees, 34 A.B.A.J. 1018, 1018-19 (1948) (congressional committees’ re
sponsibility to maintain surveillance over the exercise of delegated powers). See gen
erally H. Friendly, supra note 3, at 169-73.

73 See E. Kefauver & J. Levin, A Twentieth Century Congress 151 (1947) (pro
posal that congressional committees systematically review administrative agencies) ; 
J. Saloma, Congress and the New Politics 130-33, 151-58 (1969) (committee role in 
controlling and directing bureaucratic action).

74 See generally W. Gellhorn & C. Byse, supra note 21, at 83-85; Macmahon, Con
gressional Oversight of Administration: The Power of the Purse, pts. 1, 2, 58 Pol. Sci. 
Q. 161, 380 (1943).

Congressional Monitoring of Agency Action

Congress can limit agency discretion not only by legislating precise 
standards but also by overseeing and reviewing the agency’s administra
tive program.71 When Congress delegates broad power to an economic- 
intervention agency, as it did to the COLC, it must carefully supervise 
the ongoing course of administration to assure that the agency is 
carrying out legislative policy.72 Periodic congressional hearings pro
vide an opportunity to discover agency operating problems and to ad
vise the agency on policies and implementation actions.73 Amending 
legislation can be developed and more definite standards supplied in 
response to agency experience and needs. The power of the purse af
fords two appropriations committees and Congress as a whole the 
leverage to secure both agency compliance with congressional man
dates and accountability for procedures.74 Although efforts at con
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gressional oversight can degenerate into intimidation and interference,75 
the need for agency responsiveness to Congress and to the public out
weighs the risk of occasional abuses.

75 See L. Jaffe, supra note 21, at 47-48 (“unless supervision is employed circum
spectly, it can easily lead to a reign of terror”). See generally Burt & Kennedy, Con
gressional Review of Price Controls, 101 U. Pa. L. Rev. 333 (1952) (analysis of effec
tiveness of congressional review of Korean War price controls and recommendations for 
improvement).

76 See, e.g., Hearings on Treasury, Postal Service, and General Government Appro
priations for Fiscal Year 1974 Before the House Comm, on Appropriations, 93 d Cong., 
1st Sess., pt. 3, at 639-710 (1973) (economic stabilization activities); Hearings on the 
Price Freeze and its Effects on Agriculture Before the House Comm. on Agriculture, 
93d Cong., 1st Sess. (1973); Hearings on Price and Wage Control, an Evaluation of 
Current Policies, Before the Joint Economic Comm., 92d Cong., 2d Sess., pts. 1, 2 (1972).

77 See, e.g., Hearings on Renewal and Suggested Modification of the Economic 
Stabilization Act, supra note 2; Hearings on H.R. 13206 Before the House Comm, on 
Banking & Currency, 93d Cong., 2d Sess. (1974); Hearings on the Economic Stabiliza
tion Act Before the House Comm, on Banking & Currency, 93d Cong., 1st Sess. (1973).

78 Arthur Burns, Chairman of the Federal Reserve Board, asserted that the “virtually 
dictatorial power” granted the President in the 1970 Act should be reviewed by the 
Congress at three- or six-month intervals. See Hearings on S. 1201 and H.R. 4246 
Before the Subcomm, on Financial Institutions of the Senate Comm, on Banking, 
Housing, and Urban Affairs, 92d Cong., 1st Sess. 33 (1971). Senator Proxmire agreed 
that the power of the 1970 Act should be held “under a short leash” and reviewed 
every six months. See Hearings on S. 2712, a Bill to Extend and Amend the Economic 
Stabilization Act of 1970, as Amended Before the Senate Comm, on Banking, Housing, 
and Urban Affairs, 92d Cong., 1st Sess. 106-08 (1971). Ironically, during the first eight 
months after the enactment of the 1970 Act, before a stabilization program existed, 
Congress extended the Act for short periods; after the COLC was established, Congress 
granted extensions of the Act’s authority for a year or longer. Compare Economic 
Stabilization Act of 1970, Pub. L. No. 91-379, § 206, 84 Stat. 799 (expiration of 1970 
Act’s authority in six and one-half months) and Act of Dec. 17, 1970, Pub. L. No. 
91-588, § 201, 84 Stat. 1468 (one month extension) and Interest Equalization Tax Ex
tension Act of 1971, Pub. L. No. 92-8, § 2, 85 Stat. 13 (one month extension) with 
Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, § 218, 85 Stat. 
743 (one year extension) and Economic Stabilization Act Amendments of 1973, Pub. 
L. No. 93-28, § 8, 87 Stat. 27 (one year extension).

Committees frequently questioned COLC officials,76 but systematic 
legislative oversight hearings generally coincided with annual dead
lines for the extension of the 1970 Act.77 Shorter, semi-annual exten
sions of the 1970 Act would have compelled the House and Senate 
oversight committees to keep tighter reins on this powerful agency and 
to monitor its operations more effectively.78 The congressional intent 
behind the substandard wage exemption and public disclosure provi
sions explored in the Jennings and Consumers Union cases might have 
been settled in congressional deliberations rather than in protracted liti
gation if congressional hearings had been held more frequently.
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The infrequency of congressional hearings did not represent, how
ever, the main shortcoming of congressional supervision of the COLC; 
the committees did not thoroughly examine the COLC’s compliance 
with the standards and procedures in the 1970 Act in most of the 
hearings that were held. After the enactment of the 1971 Amendments, 
economic issues relevant to the COLC’s efforts to curb inflation dom
inated committee hearings and attention.79 Only one two-day Senate 
subcommittee hearing was devoted to the COLC’s compliance with 
statutory standards and procedures and to the adequacy of the 1970 
Act’s provisions for assuring due process to the regulated public.80 Such 
inadequate review of administrative performance exacerbated the prob
lems caused by the lack of statutory limitations on the COLC’s broad 
authority and reflected a serious congressional failure to explore ade
quately the complaints raised in the subcommittee hearings, which re
vealed a unanimity among consumer and business spokesmen about ad
ministrative deficiencies in the COLC’s operations.81

*79 See generally note 77 supra.
80 See 1913 Subcomm. Hearings, supra note 8.
81 See id. at 87-89. Senator Mathias, who chaired the subcommittee hearings, noted 

that a corporate lawyer, consumer group representatives, and a trade association spokes
man had all agreed on the deficiencies in the COLC’s operations. These groups com
plained that the public lacked benchmarks upon which to guide business behavior, 
faced difficulty in securing information from the COLC, lacked adequate access to the 
COLC’s proceedings, and had insufficient opportunity to register its views. Id. at 87. 
By contrast to the COLC, the Federal Energy Office received close congressional at
tention during its first months. The Federal Energy Office enabling legislation 
authorized the Federal Trade Commission to monitor the agency’s program during the 
initial 45 days of operation and to report to Congress on the agency’s effectiveness. 
See Emergency Petroleum Allocation Act of 1973, § 7(a), 15 U.S.C. § 756(a) (Supp. 
Ill, 1973). The Federal Trade Commission submitted a report, a comprehensive 1000 
page document compiled from interviews with regional energy officials, industry 
representatives, and consumers and from 6000 individual case studies. See Federal 
Trade Commission, supra note 9. The report criticized the administrative measures 
of the program but expressed optimism based on the demonstrated willingness of the 
Federal Energy Office “to rethink and redesign fundamental aspects of the program.” 
Id. at S-32.

Procedural Requirements Under the 1970 Act

Although significant for guidance purposes, congressional standards 
have inherent limitations as means of controlling agency action. Agen
cies must draw on special expertise to regulate the complicated matters 
within their jurisdictions, and they must be able to exercise freely 
reasonable discretion in order to respond to complex, quickly changing 
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situations.82 Thus, statutory standards cannot at all times control agency 
action. In addition, agencies can circumvent congressional mandates or 
indefinitely delay their effect.83 The most effective and necessary limits 
that Congress can place upon agencies with wide-ranging authority 
over the national economy are provisions for administrative procedures.84 
By requiring that an agency exercise its authority in accordance with 
regularized procedures, Congress can establish safeguards that assure 
public input and that curtail excessive agency discretion. When an 
agency must comply with requirements of public participation in rule
making, satisfy petitioners’ rights to a hearing and to administrative 
remedies, and undergo judicial review of final determinations, those 
who are regulated receive due process protections that go beyond the 
substantive controls found in an agency’s enabling legislation.85

82 See S. Doc. No. 8, supra note 28, at 11-24. See generally K. Davis, supra note 
28, at 56.

83 See, e.g., Consumers Union of United States, Inc. v. COLC, 491 F.2d 1396 (Temp. 
Emer. Ct. App.), cert, denied, 416 U.S. 984 (1974); Jennings v. Shultz, 355 F. Supp. 
1198 (D.D.C. 1973); Jennings v. Connally, 347 F. Supp. 409 (D.D.C. 1972); note 70 supra.

84See K. Davis, Administrative Law Text § 209 (3d ed. 1972); Nutting, Congres
sional Delegations Since the Schechter Case, 14 Miss. L.J. 350, 353-67 (1942) (pro
cedural devices necessary to ensure a proper respect by agencies for individual inter
ests). See also Joint Anti-Facist Refugee Comm. v. McGrath, 341 U.S. 123, 179 (1950) 
(Douglas, J., concurring). “It is not without significance that most of the provisions 
of the Bill of Rights are procedural. It is procedure that spells much of the difference 
between rule by law and rule by whim or caprice. Steadfast adherence to strict pro
cedures is our main assurance that there will be equal justice under the law.” Id.

85 See Wright, supra note 3, at 588-91. See also Comment, supra note 8, at 567 & n.12.
86 5 U.S.C. §§ 551-59, 701-06 (1970).
87 See 1973 Subcormn. Hearings, supra note 8, at 40-41 (testimony of Ernest Gell- 

horn, professor of law, University of Virginia). See also Administrative Procedure 
Act, Legislative History, 1944-46, S. Doc. No. 248, 79th Cong., 2d Sess. iii, 295-306 
(1946) (statements of Senator McCarran, Chairman, Senate Judiciary Committee).

88See Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, § 207(a), 
85 Stat. 743, as amended, Economic Stabilization Act Amendments of 1973, Pub. L. No. 
93-28, 87 Stat. 27.

89 See S. 2971, 92d Cong., 1st Sess. § 207 (1971). Only the Freedom of Information 
Act, relating to the public’s acquisition of agency information, would have applied 
to agencies acting under this version of the 1970 Act. Id.; see 5 U.S.C. § 552 (1970).

The Administrative Procedure Act86 is a detailed expression of pro
cedural rights and requirements in administrative law.87 The COLC, 
however, was not subject to the full provisions of the APA.88 Legisla
tion submitted by the Administration would have exempted the COLC 
from all but one of the APA’s requirements.89 Claiming that the APA’s 
procedures would generate unacceptable burdens and delays and rely
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ing on the tradition of exemption of emergency agencies from APA 
requirements, administration representatives argued at committee hear
ings that the emergency economic agency should be permitted to de
vise and to follow flexible, streamlined procedures and that petitioners’ 
rights would be protected adequately by judicial review.90 Congress 
agreed that the emergency agencies under the 1970 Act should be free 
of the “cumbersome and dilatory” full procedures of the APA91 but did 
subject the agencies to the APA’s nonadjudicatory provisions.92 Until 
its termination the COLC operated under these limited procedural re
quirements.

90 See Hearings on S. 2112, supra note 78, at 19, 91-94 (William N. Walker, COLC 
General Counsel, and L. Patrick Gray, Assistant Attorney General).

91 See S. Rep. No. 507, 92d Cong., 1st Sess. 8 (1971).
92 See Economic Stabilization Act Amendments of 1971, Pub. L. No. 92-210, § 207(a), 

85 Stat. 743, as amended, Economic Stabilization Act Amendments of 1973, Pub. L. No. 
93-28, 87 Stat. 27 (agency functions exempted from the provisions of the APA, except 
for the requirements of sections 552, 553, and 555(c) of 5 U.S.C.). Agencies estab
lished under the 1970 Act also were to develop their own procedures for interpreta
tions, modifications, and exemptions from rules and regulations and to provide for 
agency review of such decisions. Further, agencies were required to hold formal 
hearings on agency measures having a significant impact on the national economy. 
See id. 2O7(b)-(c).

93 Administrative Procedure Act § 4, 5 U.S.C. § 553 (1970); see Economic Stabiliza
tion Act Amendments of 1971, Pub. L. No. 92-210, § 207(a), 85 Stat. 743, as amended, 
Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, 87 Stat. 27.

94 Administrative Procedure Act § 4, 5 U.S.C. § 553 (1970).
Id. § 4(a), 5 U.S.C. § 553 (b) (B) (1970). The agency must have good cause for 

issuing the finding and must state its basis in the rules issued. Id. The legislative history 
of the APA supports a narrow construction of the impracticability exception. Pro
ponents of the APA argued that as written the exception could be used only after the 
agency made a good faith determination that good cause justified its use. See Staff 
of Senate Comm, on Judiciary, 79th Cong., 2d Sess., Report on Administrative Pro
cedure Act 9 (Comm. Print 1946). To prevent abuse Congress intended that the 
agency make a valid and substantiated finding of necessity or emergency and publish 
the finding with the rule. See S. Rep. No. 752, 79th Cong., 1st Sess. 14 (1945); H.R. 
Rep. No. 1980, 79th Cong., 2d Sess. (1946). The exception was to encompass only 
situations in which agency functioning would be unavoidably crippled by undertaking 
formal rulemaking or situations involving minor, technical amendments in which the 

Among the procedural provisions imposed on the COLC by the 1971 
Amendments, section four of the APA93 requires federal administrative 
agencies to publish notice of proposed regulations in the Federal Regis
ter and to invite interested persons to submit written comments.94 The 
agency can dispense with the notice requirement only if the agency 
publishes with the regulations a finding that to invite comments is im
practicable, unnecessary, or against the public interest.95 The require- 
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ment that agencies notice rules for comment facilitates intelligent agency 
decisionmaking and encourages responsiveness to public needs.96 How
ever, on 203 of the 235 days on which the COLC published rules in the 
Federal Register, the agency bypassed normal rulemaking procedures 
by invoking the impracticability exception and thereby precluded ad
vance participation of many interested parties in COLC rulemaking.97 
In using the impracticability exception, the COLC usually concluded 
its preamble to issued regulations with a boilerplate clause stating with
out explanation that it was impracticable and unnecessary to follow APA 
rulemaking procedures. Articulation of the circumstances that necessi
tated the COLC’s dispensation with notice was conspicuously absent.98 
Although section four of the APA requires that the basis for use of the 
impracticability exception be expressed in the issued rules,99 suits chal
lenging the COLC’s use of boilerplate claims of impracticability were 
unsuccessful.100

public probably would not be interested. See S. Rep. No. 752, supra-, H.R. Rep. No. 
1980, supra. See generally Note, The Judicial Role in Defining Procedural Require
ments for Agency Rulemaking, 87 Harv. L. Rev. 782, 782-83 & n.7 (1974).

96 See Kelly v. Department of the Interior, 339 F. Supp. 1095, 1101-02 (E.D. Cal. 
1972). See also 1 CCH Eco. Controls Rep., Bull. No. 142, at 5 (Aug. 14, 1973) (com
ments helpful in developing final Phase IV regulations). The final Phase IV regula
tions were altered significantly as a result of 1000 comments which the COLC re
ceived on the proposed regulations. 1973 Sub comm. Hearings, supra note 8, at 72, 80 
(statement of William N. Walker, COLC General Counsel). Embarrassing errors can 
be avoided if the agency invites public comment on proposed regulations. See id. at 
15-18 (statement of Edward Dunkelberger, attorney).

97 See Empirical Study of Federal Register Announcements of COLC Rulemaking 
(on file at the Georgetown Law Journal). The study covers the period from Novem
ber 13, 1971 to April 30, 1974. On the 35 days when the COLC gave advance notice, 
the public was allowed an average of 15 days in which to submit comments. See id. 
From April 18, 1972, the COLC often invoked the impracticability exception and 
made regulations effective immediately but solicited comments from the public on the 
already effective regulations. See, e.g., 37 Fed. Reg. 7616 (1972); 37 Fed. Reg. 7795 
(1972); 37 Fed. Reg. 9457 (1972).

98 See, e.g., 36 Fed. Reg. 21761 (1971); id. at 21788; id. at 21790-91.
99 Administrative Procedure Act § 4(a), 5 U.S.C. § 553 (b) (B) (1970); see note 95 

supra.
100 The courts that considered the issue rejected without analysis challenges to the 

COLC’s compliance with the purpose of the APA. See Minden Beef Co. v. COLC, 
362 F. Supp. 298, 305 (D. Neb. 1973) (COLC’s boilerplate statement of impracticability 
sufficient under APA); United States v. Great Atlantic & Pacific Tea Co., 342 F. Supp. 
272, 277 (D. Md. 1972) (uninformative assertion of impracticability by delegate of 
COLC satisfies requirements of APA); cf. Appalachian Power Co. v. EPA, 477 F.2d 
495, 502-03 (4th Cir. 1973) (uninformative statement by EPA of impracticability suf
ficient where it follows legislative intent that notice was not required under the cir-
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In only one case, Kelly v. Department of Interior™1 has a court con
strued section four’s impracticability exception to require articulation 
of specific grounds for its use.102 The court reasoned that contempo
raneous, detailed written justification facilitates judicial review101 102 103 and 
encourages agencies to dispense with notice of rulemaking sparingly.104 
Had courts considering challenges of COLC regulations adhered to this 
interpretation of the exception, they could have set aside the COLC 
regulations containing boilerplate claims of impracticability for failure 
to meet the requirements of section four. Only when the staff of an 
emergency economic-intervention agency is insufficient to digest an
ticipated comments and to carry out its other responsibilities simul
taneously105 or when advance notice of regulations is likely to stimulate 

cumstances of the case); Harry H. Price & Son v. Hardin, 299 F. Supp. 557, 559-60 
(N.D. Tex. 1969), vacated on other grounds, 425 F.2d 1137, 1139 (5th Cir. 1970), 
cert, denied, 400 U.S. 1009 (1971) (mere assertion of impracticability by Secretary of 
Agriculture sufficient); Allegheny Airlines, Inc. v. Cedarhurst, 132 F. Supp. 871, 
884 (E.D.N.Y. 1955), aff’d, 238 F.2d 812 (2d Cir. 1956) (conclusory statement
by Civil Aeronautics Board of finding of impracticability sufficient); Reallocation 
of Certain Frequency Bands, 8 Ad. L.2d 385, 386-87 (FCC 1958) (unexplained claim 
of impracticability by Federal Communications Commission does not justify invali
dating regulation).

101 339 F. Supp. 1095 (E.D. Cal. 1972).
102 Id. at 1101-02.
103 Id. at 1101. See generally Arizona Dep’t of Pub. Welfare v. HEW, 449 F.2d 

456, 481 (9th Cir. 1971), cert, denied, 405 U.S. 919 (1972) (by implication) (statement 
of impracticability was sufficiently detailed to show reviewing court basis for use of 
exception); Durkin v. Edward S. Wagner Co., 115 F. Supp. 118, 121-22 (E.D.N.Y. 
1953), aff’d, 217 F.2d 303 (2d Cir. 1954), cert, denied, 348 U.S. 964 (1955) (by impli
cation) (detailed statement of findings and reasons sufficient to permit meaningful 
review). In Kelly the bare assertion of impracticability did not provide the court 
with any basis for determining whether the circumstances justified use of the ex
ception. See 339 F. Supp. at 1101. Assuming interested parties would not submit nor 
the agency seriously consider comments after the rules had become effective, the 
court reasoned that upholding the regulation would emasculate the purpose of the 
APA. Id.

104 See 339 F. Supp. at 1102. However, the Temporary Emergency Court of Appeal
held in DeRieux v. The Five Smiths, Inc. that Congress did not intend courts to set 
aside agency regulations for technical violations of section four of the APA where 
the reason for exempting the agency’s action from the APA notice requirement is 
obvious and compelling.----F.2d------,------(Temp. Emer. Ct. App. June 20, 1974)
(Civ. Nos. 5-6, 5-7, 5-8, at 27), petition for cert, filed, 43 U.S.L.W. 3021 (U.S. July 30, 
1974) (No. 73-2046). The court held that where a regulation is issued without advance 
notice of rulemaking, a court should not set aside the regulation if it determines that 
the agency in fact had good cause to bypass the notice requirement. Id. at 25.

105 President Nixon in his original message initiating the economic stabilization pro
gram promised that a large bureaucracy would not be established. See 7 W’kly Com
pilation of Pres. Doc. 1168, 1170-72 (1971) (President Nixon’s remarks on nationwide
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regulation-avoidance behavior by affected parties106 should an agency 
be permitted to utilize the impracticability exception to the APA’s 
notice requirements. By condoning the use of the impracticability ex
ception when the proper conditions do not exist, courts afford agencies 
an opportunity to escape their public responsibilities and to ignore the 
congressional intent behind section four of the APA.

radio and television on August 15, 1971). Critics charged, however, that the COLC 
was inadequately staffed and that the inadequate staffing was a cause of insufficient op
portunity for public input into COLC rulemaking. See 1913 Subcomm. Hearings, 
supra note 8, at 14 (statement of Edward Dunkelberger, attorney); id. at 65 (testi
mony of Peter J. Petkas, member, Corporate Accountability Research Group). See 
also Hearings on S. 2112, supra note 78, at 124 (testimony of David Ginsburg, at
torney) (need for substantial bureaucracy to establish general wage and price controls). 

generally Answers to Questions in Writing Propounded by Senator Mathias 
to William Walker, COLC General Counsel, cited in 1913 Subcomm. Hearings, supra 
note 8, at 128 (advance notice of regulations often sets off price increases and higher 
wage demands resulting in market distortions that exacerbate the inflationarv condi
tions the regulations were intended to correct).

10^ See Report of the Economic Stabilization Comm, of the ABA Section of Ad
ministrative Law, in Minutes of the Spring Meeting of the Council 23 (May 11-13, 
1973). The committee determined that there had been little or no adherence to the 
rulemaking procedures required by section four of the APA. Id. The committee’s 
proposal was approved by the American Bar Association Administrative Law Section 
and set forth in a letter to the Director of the COLC. The committee received no 
direct reply but noted that Phase IV COLC regulations did provide increased oppor
tunity for public comment. See Report by the Chairman, Wage and Price Stabiliza
tion Comm., on ABA Section of Administrative Law Recommendations Made to 
COLC 1-3 (undated). See also S. 2954, 93d Cong., 2d Sess. (1974) (bill establishing 
procedures to assure due process under the 1970 Act).

^Landmarks Along the Way, 24 Ad. L. Rev. 412, 418-21, 455-56 (1972) (collection 
of proposed legislative revisions of APA). The comprehensive Code of Federal Ad
ministrative Procedure, proposed in 1972, incorporated this proposal. See Kennedy, 
Foreward: A Personal Perspective, 24 Ad. L. Rev. 371, 372-74 (1972). A bill similar 
to the proposal had passed the Senate in 1966 but had died in the House Judiciary 
Committee. See S. 1336, 89th Cong., 2d Sess. § 4(d) (1965) (six month limit for 
emergency rules adopted without compliance with APA notice requirements); 112 
Cong. Rec. 13975 (1966) (Senate passage).

Responding to these policy considerations, an American Bar Association 
committee recommended that Congress require emergency economic- 
intervention agencies like the COLC to give advance notice of their 
regulations unless published findings of fact clearly and specifically 
explain the necessity of dispensing with notice and opportunity for 
public comment.107 Under an earlier proposal, rules issued without 
advance notice could be effective only for six months and could be ex
tended only in compliance with the APA’s provisions for notice and 
opportunity for comment.108 These proposals implicitly recognized 
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that some actions of economic-intervention agencies must be executed 
without delay for public comment but recommended that public par
ticipation be preserved in such emergencies by subsequent opportunity 
for public review and comment.109

109 See Landmarks along the Way, supra note 108, at 455-56.
no Administrative Procedure Act § 6(d), 5 U.S.C. § 555(e) (1970); see Economic 

Stabilization Act Amendments of 1971, Pub. L. No. 92-210, § 207(a), 85 Stat. 743, 
as amended, Economic Stabilization Act Amendments of 1973, Pub. L. No. 93-28, 87 
Stat. 27. Congress contemplated that the statement required by section 6(d) would be 
simpler than the findings and reasons normally given in support of orders made pur
suant to section eight, the formal adjudicatory provision of the APA. Administrative 
Procedure Act § 8, 5 U.S.C. § 557(c) (1970); see S. Rep. No. 752, supra note 95, at 41 
(appendix to statement of Tom C. Clark, Attorney General). Section 6(d) was intend
ed to ensure that notice of denial would be accompanied by a statement sufficient to 
explain why the requested action was refused. See id. at 20; H.R. Rep. No. 1980, 
supra note 95, at 33-34.

in See J. Freedman, Summary Action by Administrative Agencies, 40 U. Chi. L. 
Rev. 1, 47 (1972) (statement of reasons refines exercise of administrative discretion and 
facilitates judicial review of agency action). See generally Kaufman, Judicial Review 
of Agency Action: A Judge's Unburdening, 45 N.Y.U.L. Rev. 201, 205 (1970) (re
quiring agencies to reduce decisions to writing encourages rational agency decision
making and facilitates rational judicial review).

112 See 1913 Subcomm. Hearings, supra note 8, at 62 (testimony of Peter J. Petkas, 
member, Corporate Accountability Research Group). But see id. at 92 (testimony of 
William N. Walker, COLC General Counsel) (more informative rationales for denials 
of exceptions requests were given by the COLC during Phase IV). The COLC’s 
failure to explicate the reasons for its discretionary actions led to much litigation. See 
League of Voluntary Hosps. & Homes v. Drug & Hosp. Local 1199, 490 F.2d 1398, 
1401-02 (Temp. Emer. Ct. App. 1973) (regulations failing to include explication of 
their basis challenged); Chrysler Corp. v. Dunlop, 490 F.2d 985, 987-88 (Temp. Emer. 
Ct. App. 1973) (per curiam) (deferral of consideration of proposed price increase 
challenged); Pacific Coast Meat Jobbers Ass’n v. COLC, 481 F.2d 1388, 1390-91 (Temp. 
Emer. Ct. App. 1973) (denial of request for public hearings challenged); Baldwin 
County7 Elec. Membership Corp. v. Price Comm’n, 481 F.2d 920, 921-23 (Temp. Emer. 
Ct. App.), cert, denied, 414 U.S. 909 (1973) (denial of request for rescission of prior 

Another procedural safeguard imposed by Congress on the COLC 
was section 6(d) of the APA, requiring a brief statement of the grounds 
for denial of federal administrative agency action requested by a party 
unless the denial affirms a prior denial or is self-explanatory.110 In 
theory, articulation of the grounds for denying requested agency action 
would have facilitated judicial review of COLC action111 and would 
have made COLC decisionmaking more predictable. Unfortunately, 
the COLC took the same attitude toward section 6(d) that the agency 
displayed toward section four and often justified orders by general, 
conclusory explanations, without stating the findings and rationales 
supporting particular decisions.112
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Lacking the guidance of published criteria for denials of exceptions, 
regulated parties complained that those who requested exceptions could 
not predict how the COLC would rule on their requests.113 The need 
for such information became so great that some accounting and legal 
firms informally compiled manuals containing standards, derived by 
the firms from experience and conjecture, used by the COLC in dis
posing of exception requests.114 Although regulations issued in response 
to rapidly changing economic conditions are necessarily broad and conse
quently sometimes inequitable in effect,115 publication of exceptions 
decisions accompanied by statements of precise findings and reasoning 
would have assisted regulated parties in planning the conduct of their 
businesses and would have facilitated consistency of decision by COLC 
officials without forcing adherence to strict rules.116

grant of price increase challenged); Plumbers Local 519 v. Construction Indus. Stabili
zation Comm., 479 F.2d 1052, 1053-56 (Temp. Emer. Ct. App. 1973) (denial of wage 
increase challenged); Nader v. Dunlop, 370 F. Supp. 177, 178 (D.D.C. 1973) (unex
plained denial of requests for public access to COLC advisory committee meetings 
challenged); Mass Retailing Institute, Inc. v. COLC, [1973 Transfer Binder] CCH 
Eco. Controls Rep. H 9895, at 9521-23 (D.D.C. 1972), affd per curiam, 468 F.2d 948, 
949 (Temp. Emer. Ct. App. 1972) (unexplained denial of requests for public hearings 
and grant of general exemption from price controls challenged).

113 See 1913 Subcomm. Hearings, supra note 8, at 62 (testimony of Peter J. Petkas, 
member, Corporate Accountability Research Group); id. at 132-34 (statement of 
Laurence Silberman, attorney).

H4 See id. at 107 (testimony of Gregory Moses, Director of Exceptions and Health 
Division, COLC).

H5 Id. at 79 (statement of William N. Walker, COLC General Counsel) ; id. at 
131-32 (statement of Laurence Silberman, attorney). One witness at a Senate subcom
mittee hearing suggested that since regulated parties shift their behavior once they 
understand the implications of a new phase of economic controls, “controllers his
torically have to present a moving target.” Id. at 132.

H6See id. at 91-92 (testimony of William N. Walker, COLC General Counsel).
117 Requests for Reconsideration, 38 Fed. Reg. 21986 (1973).
ns Id.

Failure to articulate the grounds for agency action not only creates 
uncertainty as to the conditions and factors considered by the agency, 
but also precludes intelligent decisionmaking by parties seeking review 
of unfavorable agency action. Procedural regulations governing the 
COLC permitted a person aggrieved by an agency decision to request 
reconsideration of the decision by the agency,117 and also allowed sum
mary dismissal of the request unless the petitioner made a prima facie 
showing that the decision was based on an error of fact or law.118 Since 
the orders of the COLC and of delegatee agencies frequently did 
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not specify facts or reasons for denial of requested action, petitioners 
obviously could not have sustained the burden of showing errors of fact 
or law for the purpose of requesting administrative reconsideration.119

119 See Baldwin County Elec. Membership Corp. v. Price Comm’n, 481 F. 2d 920, 
928 (Temp. Emer. Ct. App. 1973) (Hastie, J., dissenting). The dissenting opinion in 
Baldzein County pointed out that the decision involved in that case supplied no guidance 
to a party contemplating administrative review. Id. Further, the orders in Chrysler 
Corporation v. Dunlop and Plumbers Local 519 v. Construction Industrial Stabiliza
tion Committee merely restated the vague standards that the agencies were required 
to apply in evaluating price and wage increases. See Chyrsler Corp. v. Dunlop, 490 
F.2d 985, 987 (Temp. Emer. Ct. App. 1973) (per curiam); Plumbers Local 519 v. Con
struction Indus. Stabilization Comm., 479 F.2d 1052, 1055 (Temp. Emer. Ct. App. 1973).

120 481 F.2d 920 (Temp. Emer. Ct. App. 1973).
121 Id. at 925-28.
122 Id. at 928.
123 Freedom of Information Act of 1970, 5 U.S.C. § 552 (1970); see Economic Stabili

zation Act of 1970, Pub. L. No. 92-210, § 207(a), 85 Stat. 743, as amended, Economic 
Stabilization Act Amendments of 1973, Pub. L. No. 93-28, 87 Stat. 27. In compliance 
with the Freedom of Information Act, the COLC issued regulations governing public 
access to agency records. See 37 Fed. Reg. 2478 (1972), as amended, 38 Fed. Reg. 21973 
(1973), as amended, 39 Fed. Reg. 27445 (1974).

124 See 5 U.S.C. § 552 (1970).
125 See 1913 Subcomm. Hearings, supra note 8, at 20 (statement of Edward Dunkel- 

berger, attorney); id. at 56, 61-63 (statement of Peter J. Petkas, member, Corporate 
Accountability Research Group). See generally Breckenfeld, Professor Dunlop's Un
seen War on Inflation, 88 Fortune, Aug. 1973, at 86.

Even if the agency articulates the basis for a denial, nondisclosure of 
the identity of the agency decisionmaker may preclude informed de
terminations to seek administrative review. Receiving notice of the 
denial of its request for rescission of a price increase through an un
signed decision list issued by the Price Commission, the plaintiff in 
Baldwin County Electrical Membership Corporation v. Price Commis
sion1^ did not know that a subordinate of a Price Commission dele
gatee, rather than the Commission itself, had made the challenged de
cision.121 The plaintiff, believing that the request had been denied by 
the Commission, could reasonably have considered it futile to request 
the Commission to reconsider the denial.122

A final provision of the APA that Congress applied to the COLC, 
section three of the APA, or the Freedom of Information Act,12*3 
governs public disclosure of information held by federal administrative 
agencies.124 No suits specifically challenged the COLC’s compliance 
with the Freedom of Information Act, but the COLC frequently was 
criticized for the lack of openness that marked its operations.125 Further, 
one of the COLC’s practices conflicted with Freedom of Information 
Act provisions applicable to the agency through the Federal Advisory
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Committee Act,126 which regulates the establishment, procedure, and 
duration of committees furnishing ideas and advice to federal admin
istrative agencies and limits closed advisory committee meetings.127

126 5 U.S.C. App. I, §§ 1-15 (Supp. Ill, 1973).
127 Id. See generally Comment, The Federal Advisory Committee Act, 10 Harv. 

J. Legis. 217 (1973). The Federal Advisory Committee Act authorizes closed advisory 
committee meetings only if the agency head determines that the meetings would involve 
matters exempted from public disclosure and issues a written statement explaining the 
determination. Id. § 10(d) 5 U.S.C. App. I, § 10(d) (Supp. Ill, 1973). See generally 
Lazarus & Onek, supra note 10, at 1106-08.

128 370 F. Supp. 177 (D.D.C. 1973).
129 Id. at 178.
130 Id. at 178-80. After the decision was announced, the COLC sought from Con

gress an exemption from the Federal Advisory Committee Act. See Hearings on Re
newal and Suggested Modifcation of the Economic Stabilization Act, supra note 2, 
at 505-07 (statement of John Dunlop, COLC Director).

131491 F.2d 1396 (Temp. Emer. Ct. App.), cert, denied, 416 U.S. 984 (1974).
132 See id. at 1401-03; notes 60-70 supra and accompanying text.
133 See 1913 Subcomm. Hearings, supra note 8, at 13-25 (statement of Edward 

Dunkelberger, attorney); id. at 139-150 (statement of Clarence Adamy, president, Na
tional Association of Food Chains); Recent Developments in Practice and Procedure 
Under the Economic Stabilization Program, 29 Bus. Law. 525, 553-59 (1974) (American 
Bar Association panel discussion of procedural and substantive aspects of COLC eco
nomic controls program). A trade association president complained about both the 
agency’s overuse of the impracticability exception of section four of the APA and 
the use of unclear, inconsistent, and ambiguous administrative rulings and regulations. 
1913 Subcomm. Hearings, supra at 140-42 (statement of Clarence Adamy, president, 
National Association of Food Chains).

In Nader v. Dunlop128 the plaintiffs charged that the COLC had 
violated the Federal Advisory Committee Act by closing COLC ad
visory committee meetings to the public.129 In its decision the federal 
district court criticized the COLC for developing matters of crucial 
public policy behind closed doors and held that advisory committee 
meetings should not be secret unless the COLC made a finding sup
ported by detailed analysis that the meeting would involve discussion 
of documents specifically exempt from public disclosure under the 
Freedom of Information Act.130 In Consumers Union of United States, 
Inc. v. COLC131 the COLC’s advocacy of a restrictive view of its 
public disclosure obligations met with failure; the Temporary Emer
gency Court of Appeals ordered the COLC to rewrite its regulations to 
implement congressional policy fostering public disclosure.132

In criticizing the COLC consumers were not alone but were joined 
occasionally by corporate representatives, who complained about the 
COLC’s lack of openness, exclusion of the public, and reluctance to 
provide information about agency policy.133 Undoubtedly, some situa
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tions justified the failure to invite the public to participate in agency 
proceedings; however, when secrecy and public exclusion consistently 
supersede public access, both the agency and the public suffer. The 
success of an emergency agency’s program depends on the public’s per
ception of the program’s fairness, and compliance with agency regula
tions is facilitated by openness and public access to agency decision
making.134

134 See Hearings on H.R. 13206, supra note 77, at 390 (public perception of fair and 
equitable administrative process would improve cooperation of regulated parties and 
thus enhance success of control program).

In its report on the early operations of the Federal Energy Office, the Federal 
Trade Commission concluded that public good will and cooperation are essential to 
the success of an emergency administrative program that is inadequately staffed and 
lacks powerful compliance mechanisms and that voluntary cooperation suffers if the 
public does not have access to decisionmaking processes of an emergency agency. 
Federal Trade Commission, supra note 9, at S-31, III-28 to -29.

135 See 1923 Subcomm. Hearings, supra note 8, at 56, 62 (statement and testimony 
of Peter J. Petkas, member, Corporate Accountability Research Group). One witness 
suggested that the sole method of obtaining action on some problems was to make an 
off-the-record attempt to persuade the COLC staff member assigned to the case to make 
the desired decision. Id. at 62. The same witness charged that the major oil companies, 
but not the independent oil companies, received drafts of proposed Phase IV petroleum 
regulations prior to publication in the Federal Register. Id. at 56.

136 See id. at 48-50 (testimony of Ernest Gellhorn, professor of law, University of 
Virginia); id. at 143 (testimony of Clarence Adamy, president, National Association 
of Food Chains); E. Gellhorn, Adverse Publicity by Administrative Agencies, 86 Harv. 
L. Rev. 1380, 1403-06 (1973).

137 See Report of the Economic Stabilization Comm, of the ABA, supra note 107, at 
25. The American Bar Association committee charged that rules and orders some
times were announced in press releases purporting to be official documents but having 
no legal effect and often misleading the public. Id.

138 See 1973 Subcomm. Hearings, supra note 8, at 19-20 (statement of Edward Dunkel-

While the COLC’s actions in the areas governed by specific legisla
tion illustrated the need for procedural safeguards, the agency’s con
duct in areas not controlled by legislative guidelines points out the need 
with even greater clarity. In these unmonitored areas, the COLC used 
a number of questionable informal procedures in administering the 
economic stabilization program. Critics charged that ex parte contacts 
with businesses were routine,135 that the agency used adverse publicity 
to force compliance with agency regulations,136 and that announcement 
by press release of rules and orders sometimes replaced orderly rule
making and adjudication procedures.137 The COLC, the Price Commis
sion, and the Internal Revenue Service also assessed treble damage penal
ties, under doubtful authority, against suspected profit margin viola
tors.138 Ironically, these shortcut procedures, prompted by administra
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tive expediency, resulted in inefficient deployment of agency staff by 
necessitating the devotion of resources to the defense of suits challenging 
these very procedures.139

berger, attorney); Hearings on H.R. 13206, supra note 77, at 388 (1974) (statement of 
James B. Minor, chairman, American Bar Association Wage-Price Stabilization Com
mittee). The COLC delegated to the Internal Revenue Service the responsibility for 
administering the service and compliance functions under the economic controls 
program. COLC Order No. 5, 36 Fed. Reg. 21798 (1971), as amended, COLC Order 
No. 37, 38 Fed. Reg. 21836 (1973). See generally 1913 Subcomm. Hearings, supra note 
8, at 73-76 (statement of William N. Walker, COLC General Counsel); id. at 91-93 
(testimony of Charles Emley, COLC Associate Director of Operations).

Chrysler Corp. v. Dunlop, 490 F.2d 985, 987 (Temp. Emer. Ct. App. 1973) 
(per curiam) (agency decision to postpone and consolidate decisions on automakers’ 
proposed price increases for sake of expediency resulted in suit).

140 Sec 1913 Subcomm. Hearings, supra note 8, at 130 (statement of Laurence Silber- 
man, attorney).

141 See generally Boyer, Alternatives to Administrative Trial-Type Hearings for 
Resolving Complex Scientific, Economic and Social Issues, 71 Mich. L. Rev. Ill, 
150-68 (1971) (alternatives to agency adjudication methods); Hamilton, Procedures for 
the Adoption of Rules of General Applicability: The Need for Procedural Innovation 
in Administrative Rulemaking, 60 Calif. L. Rev. 1276, 1330-37 (1972) (suggestions for 
variety of types of agency rulemaking); Robinson, The Making of Administrative 
Policy: Another Look at Rulemaking and Adjudication and Administrative Procedural 
Reform, 118 U. Pa. L. Rev. 485, 536 (1970) (agency flexibility necessary in adapting 
rulemaking and adjudicatory procedures to needs of agency and interests of regulated); 
The 12 ABA Recommendations for Improved Procedures for Federal Agencies, 24 
Ad. L. Rev. 389, 405-06 (1972) (informal procedures necessary for some agency matters).

The concept of a consumer advocate for rulemaking and adjudicatory proceedings 
may have particular relevance for economic-intervention agencies. See generally 

Conclusion

The limited procedural requirements of the APA that Congress im
posed upon the COLC failed to assure either public participation in 
COLC decisionmaking or a sense of fairness among the regulated. The 
failure of the COLC to comply with even limited procedural re
quirements perhaps was attributable to the temporary nature of the 
economic stabilization program and to the need for quick, expedited 
decisions. These temporary and emergency qualities did not justify, 
however, shortcut procedures and public exclusion one or more years 
after the COLC’s establishment.140 Stringent procedural safeguards are 
crucial when Congress creates a powerful agency like the COLC. If 
the provisions of the APA are inappropriate because of considerations 
of expediency and confidentiality, other procedural safeguards must 
be devised and applied in order to give the regulated public due process 
protections equivalent to those afforded by the APA.141
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Accomplishment of the prodigious task delegated to the COLC under 
the 1970 Act was perhaps impossible,142 and the statutory limitations 
and administrative procedures imposed may have seemed unnecessary 
burdens in the accomplishment of that task. Standards and procedural 
safeguards, however, are essential to assure fairness to the regulated and 
may be as important to the agency’s success as the substantive elements 
of the economic program.143 An agency will not retain, or deserve, 
popular support if its policies and decisions are not formulated through 
processes that are open, consistent, and rational.144

Cramton, The Why, Where, and How of Broadened Public Participation in the Ad
ministrative Process, 60 Geo. L. J. 525, 545-46 (1972); E. Gellhom, Public Participation 
in Administrative Proceedings, 81 Yale L. J. 359, 397-98 (1972); Lazarus & Onek, supra 
note 10, at 1103-06; Williams, An Evaluation of Public Participation, 24 Ad. L. Rev. 
49, 61-62 (1972). A consumer advocate who would respond to economic-intervention 
agencies’ solicitations for comments and would testify at hearings on behalf of con
sumers would help to remedy the lack of public representation and participation that 
marked COLC decisionmaking. The advocate also would possess the resources, ex
pertise, and time to garner information and articulate the consumer point of view more 
effectively than could the average consumer. Cf. 1973 Subcomm. Hearings, supra 
note 8, at 108-09 (testimony of William N. Walker, COLC General Counsel); Lev, 
Economic Control Regulations: A Descriptive Commentary, 13 B.C. Ind. & Com. L. 
Rev. 1277, 1283-98 (1972) (difficulty of comprehending COLC’s intricate regulations). 
Moreover, the consumer advocate could challenge waivers or violations of procedural 
requirements by the agency. Each House has accepted at least one consumer advocate 
proposal. See H.R. Rep. No. 962, 93d Cong., 2d Sess. 3 (1974); 120 Cong. Rec. H 
2563-64 (daily ed. Apr. 3, 1974) (House passage of House bill 13163, establishing 
consumer protection agency and authorizing administrator to intervene in federal 
agency proceedings). See also S. 707, § 7, 93d Cong., 2d Sess. (1974) (reported Senate 
counterpart measure to H.R. 13163).

142 Even at the end of the economic stabilization program, critics and supporters 
were sharply divided as to the success and the effectiveness of the program in stemming 
inflation. See Wash. Post, May 1, 1974, § A, at 1, col. 1; N. Y. Times, Apr. 28, 1974, 
§ 1, at 1, col. 6.

143 See 1973 Subcomm. Hearings, supra note 8, at 130. Laurence Silberman, who, as 
Under Secretary of Labor from 1970 to 1973, helped formulate the economic stabiliza
tion policy, criticized the COLC: “You cannot use Government regulatory powers in 
our society without accepting the restraints on that power inherent in our democracy. 
At least you cannot do so without sacrificing traditional institutional interests which 
may in the long run be more critical than policies directed at temporary wage-price 
stability.” Id.

144See id. at 3 (statement of Senator Mathias).

In the future, Congress may continue to delegate great power to 
economic-intervention agencies; but to assure accountability and re
sponsible exercise of power, Congress should establish clear statutory 
standards with strict procedural requirements and should periodically 
review agency performance. Courts should require intelligible standards 
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from Congress and from agencies and should demand close compliance 
with administrative procedures to ensure due process. Economic-inter
vention agencies should not treat procedural requirements as over- 
judicialized constraints but rather should treat them as a means of en
couraging public participation in crucial economic measures. Increased 
congressional, judicial, and administrative attention to standards and 
procedures can make broad, delegated economic power both more 
manageable for the agency and more acceptable to the public.

Richard P. Carr 
Robert P. Dutcher



COMMENTS
REMEDIES FOR DEFRAUDED TENDER 
OFFERORS UNDER SECTION 14(e) OF THE 
SECURITIES EXCHANGE ACT OF 1934

The Williams Act1 2 amended the Securities Exchange Act of 19 34s 
to fill the void in federal securities law that left cash tender offers 
unregulated and exempt from the principal disclosure requirements 
of the federal securities acts.3 Consistent with the general scheme of 
the amendments, section 14(e)4 was designed as a broad antifraud 
proscription of all material misrepresentations made in connection with 
any tender offer. In short, the provision directs full and fair disclosure 
of material information by all persons who seek to influence the deci
sion of investors or the outcome of the contest for control.

1 Act of July 29, 1968, Pub. L. No. 90-439, 82 Stat. 454, amending Securities Exchange 
Act of 1934, ch. 404, §§ 12, 13, 14, 48 Stat. 892, codified at 15 U.S.C. §§ 78e(i), 78m(d)- 
(e),78n(d)-(f) (1970).

2 15 U.S.C. §§ 78a-hh (1970).
3 See Swanson, S. 510 and the Regulation of Cash Tender Offers: Distinguishing St. 

George from the Dragon, 5 Harv. J. Legis. 431, 433-34 (1968); Note, The Williams Act: 
A “Tender Trap” 24 Sw. L.J. 542, 543-44 (1970).

4 Securities Exchange Act of 1934, ch. 404, § 14(e), 48 Stat. 895, as amended, 15 
U.S.C. § 78n(e) (1970). Section 14(e) provides in part:

It shall be unlawful for any person to make any untrue statement of a ma
terial fact or omit to state any material fact necessary in order to make 
the statements made, in the light of the circumstances under which they 
are made, not misleading, or to engage in any fraudulent, deceptive, or 
manipulative acts or practices, in connection with any tender offer or 
request or invitation for tenders, or any solicitation of security holders in 
opposition to or in favor of any such offer, request, or invitation.

Id.
5See Securities Exchange Act of 1934, § 13(d), 15 U.S.C. § 78m(d) (1970); Schedule 

13D, 17 C.F.R. § 240.13d-101 (1973); H.R. Rep. No. 1711, 90th Cong., 2d Sess. (1968); 
Hearings on S. 510 Before the Sub comm, on Securities of the Senate Comm, on Banking 
and Currency,90th Cong., 1st Sess. 21 (1967).

Prior to the adoption of the Williams Act, the securities acts did not provide for 
such extensive dissemination of information to investors. For example, the existing 
interpretations of rule 10b-5 did not impose a duty on outsiders, such as bidders, to 
disclose their plans for the target company; the proxy provisions of the Securities

Congress, in enacting the amendments, focused on the need to 
ensure the conveyance to public shareholders of extensive and 
accurate information relating to takeover attempts.5 In construing the

[ 1693 ]
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underlying legislative intent and salutary objectives of the amend
ments, courts significantly have expanded the class of persons per
mitted to bring private actions for violations of the amendments’ pro
visions to include tender offerors.6 Consequently, courts recently have 
addressed the question of the appropriate remedy to be accorded a 

Exchange Act of 1934 were inapplicable to cash tender offers; and the purchase-sale 
requirement of section 10(b) of the Securities Exchange Act of 1934 precluded the 
target company, nontendering shareholders, and the offeror from asserting a claim 
for relief under rule 10b-5. Iroquois Indus., Inc. v. Syracuse China Corp., 417 F.2d 
963, 969 (2d Cir. 1969), cert, denied, 399 U.S. 909 (1970) (offeror denied standing); 
Allied Artists Pictures Corp. v. D. Kaltman & Co., 283 F. Supp. 763, 765 (S.D.N.Y. 
1967) (target company denied standing); see Securities Exchange Act of 1934, 10(b),
14(a), 15 U.S.C. §§ 78j(b), 78n(a) (1970); 17 C.F.R. §§ 240.10b-5, 240.14(a) (1973); 
Binder, The Securities Laws of Contested Tender Offers, 18 N.Y.L.F. 569, 610 (1973); 
Note, The Williams Amendments: An Evaluation of the Early Returns, 23 Vand. L. 
Rev. 700, 703-04 (1970). But cf. Moore v. Greatamerica Corp., 274 F. Supp. 490, 492 
(N.D. Ohio 1967) (target company held to have standing to sue for injunctive relief 
under section 10(b)).

6 The legislative history of the amendments makes clear that the balance of the 
regulatory burden is not to be tipped in favor of either the target company or the 
offeror. See 113 Cong. Rec. 854 (1967) (remarks of Senator Williams). Accordingly, 
courts have concluded that providing both the offeror and the target a cause of action 
for damages is consistent with Congress’s intent to protect investors since the threat of 
a damage action by either may stimulate compliance, to the ultimate benefit of in
vestors. See H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421, 424 (1st Cir. 1973); 
Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 361 (2d Cir.), cert, 
denied, 414 U.S. 910 (1973).

The determination to accord standing to the offeror and the target under section 
14(e) marks a departure from the courts’ refusal to accord standing to offerors under 
section 10(b). Although the two provisions contain nearly identical language, courts 
have concluded that the elimination from section 14(e) of the “in connection with a 
purchase or sale” clause, which long had been construed as the test for standing of 
a private party under section 10(b), is indicative of legislative intent to broaden the 
class of parties who can initiate an action for a violation of section 14(e). See H.K. 
Porter Co. v. Nicholson File Co., supra at 424; Chris-Craft Indus., Inc. v. Piper Aircraft 
Corp., supra at 361; Securities Exchange Act of 1934, §§ 10(b), 14(e), 15 U.S.C. 
§§ 78j(b), 78n(e) (1970). In section 10(b) tender offer actions courts have denied 
tender offerors standing on the ground that the defendant’s fraud might have operated 
on the shareholders of the target corporation who purchased or sold their shares but 
did not operate directly on the offeror as to any “purchase or sale” of securities. See 
Iroquois Indus., Inc. v. Syracuse China Corp., 417 F.2d 963, 967 (2d Cir. 1969), cert, 
denied, 399 U.S. 909 (1970). But cf. Crane Co. v. Westinghouse Air Brake Co., 419 
F.2d 787, 797-98 (2d Cir. 1969), cert, denied, 400 U.S. 822 (1970) (section 10(b) tender 
offer action upheld where unsuccessful offeror became “forced seller” of shares re
sulting from merger between target and successful offeror). See also Greenstein v. 
Paul, 400 F.2d 580 (2d Cir. 1968) (plaintiff’s rule 10b-5 action for allegedly depressing 
market price of target company dismissed for failure of plaintiff to have sold his shares 
in target); Mutual Shares Corp. v. Geneseo, Inc., 384 F.2d 540 (2d Cir. 1967) (persons 
who purchased stock in target after defendant’s allegedly fraudulent tender offer expired 
had no claim to damages under section 10(b)).
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tender offeror whose opportunity to compete fairly for control of a 
target company has been interfered with fraudulently in violation of 
section 14(e).7 An analysis of the measure of relief imposed in Chris- 
Craft Industries, Inc. v. Piper Aircraft Corp.,8 the most significant 
action to date brought under section 14(e) and the only decision to 
have formulated definitively a remedy in favor of a defrauded offeror, 
provides a basis for evaluation of remedies which might be fashioned 
under 14(e). Chris-Craft’s analysis makes clear that the relief avail
able to offerors injured as a result of violations of section 14(e) should 
not be limited to the relief that has been awarded for violations of 
section 10(b). Courts must fashion relief commensurate with the 
causal nexus between the defendant’s violations and the plaintiff’s 
failure to acquire control.

7 See H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421, 424-26 (1st Cir. 1973); 
Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 379-80 (2d Cir.), cert, 
denied, 414 U.S. 910 (1973); cf. Crane Co. v. Westinghouse Air Brake Co., 419 F.2d 787, 
797-98 (2d Cir. 1969), cert, denied, 400 U.S. 822 (1970) (relevant proceedings based in 
part on section 10(b) and rule 10b-5 since underlying events predated enactment of 
section 14(e)).

8480 F.2d 341 (2d Cir.), cert, denied, 414 U.S. 910 (1973).
9 See H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421, 424-25 (1st Cir. 1973); 

Zeller v. Bogue Elec. Mfg. Corp., 476 F.2d 795, 800 (2d Cir.), cert, denied, 414 U.S. 
908 (1973); 1 A. Bromberg, Securities Law: Fraud—SEC Rule 10b-5, § 7.1 (1971).

10 For example, courts explicitly have stated that remedies are not limited to prospec
tive relief but also may include appropriate retrospective relief. See, e.g., Mills v. Electric 
Auto-Lite Co., 396 U.S. 375, 386 (1970) ; J.I. Case Co. v. Borak, 377 U.S. 426, 434 (1964) ; 
Crane Co. v. Westinghouse Air Brake Co., 419 F.2d 787, 803 (2d Cir. 1969), cert, 
denied, 400 U.S. 822 (1970).

11 See Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970); 15 U.S.C. § 78n(a) (1970).
12See, e.g., Drachman v. Harvey, 453 F.2d 722, 729 (2d Cir. 1972); Mitchell v. Texas 

Gulf Sulphur Co., 446 F.2d 90, 104 (10th Cir.), cert, denied, 404 U.S. 1004 (1971); 
Herpich v. Wallace, 430 F.2d 792, 804 (5th Cir. 1970). See also Student Symposium, 
10 B.C. Ind. & Com. L. Rev. 337, 338 (1969).

General Relief in Securities Fraud Cases

In effectuating the congressional purpose of protecting investors in 
the securities markets,9 federal courts can exercise a large degree of 
flexibility in formulating remedies to compensate parties injured in 
violation of the federal securities laws.10 This flexibility specifically 
was recognized by the Supreme Court in a decision involving a vio
lation of section 14(a) of the Securities Exchange Act of 1934,11 and 
courts also have exercised this flexibility in dealing with violations of 
section 10(b) of the Act.12 Consequently, while section 14(e) does not 



1696 The Georgetown Law Journal [Vol. 62:1693

confer expressly a right of action upon private parties injured in vio
lation of its antifraud directives, courts consistently have construed 
the provision to support an implied private right of action for all parties 
injured in consequence of its violation.13

13 See, e.g., H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421, 425 (1st Cir. 1973) 
(tender offeror); Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 358 (2d 
Cir.), cert, denied, 414 U.S. 910 (1973) (tender offeror); Butler Aviation Int’l, Inc. v. 
Comprehensive Designers, Inc., 425 F.2d 842, 843 n.l (2d Cir. 1970) (target); Electronic 
Specialty Co. v. International Controls Corp., 409 F.2d 937, 945-46 (2d Cir. 1969) (target, 
tendering shareholders and nontendering shareholders); Dyer v. Eastern Trust & 
Banking Co., 336 F. Supp. 890, 914 (D. Me. 1971) (offeror’s shareholders); Fabrikant 
v. Jacobellis, [1969-1970 Transfer Binder] CCH Fed. Sec. L. Rep. 51 92,686 (E.D.N.Y. 
1970) (nontendering shareholders and target); Neuman v. Electronic Specialty Co., 
[1969-1970 Transfer Binder] CCH Fed. Sec. L. Rep. 51 92,591 (N.D. Ill. 1969) (non
tendering shareholders).

14 This action may seek (1) to restrain parties opposing the offeror from dissemi
nating false and misleading statements in connection with the offer, (2) to enjoin the 
target from effecting a merger or consolidation with any other party, (3) to require 
the violators to cure their deficiencies, (4) to give shareholders who have tendered to 
a competing offeror the opportunity to rescind their tenders after full and fair disclosure 
has been made by the violator, (5) to enjoin a competing party who has violated the 
securities laws from further engaging in the contest, or (6) to restrain opposing parties 
from voting shares that have been unlawfully acquired. See Gulf & Western Indus., Inc. 
v. Great Atlantic & Pacific Tea Co., 476 F.2d 687, 695-96 (2d Cir. 1973); Chris-Craft 
Indus., Inc. v. Piper Aircraft Corp., 303 F. Supp. 191, 198-99 (S.D.N.Y. 1969), aff’J 
mb nom. Chris-Craft Indus., Inc. v. Bangor Punta Corp., 426 F.2d 569 (2d Cir. 1970) 
(en banc).

15 See, e.g., Corenco Corp. v. Schiavone & Sons, Inc., [1973 Transfer Binder] CCH 
Fed. Sec. L. Rep. 51 94,196 (2d Cir. Oct. 26, 1973); Ronson Corp. v. Liquifin Aktienge- 
sellschaft, 483 F.2d 846, 849-51 (3d Cir. 1973); Sonesta Int’l Hotels Corp. v. Wellington 
Associates, 483 F.2d 247, 250 (2d Cir. 1973); Gulf & Western Indus., Inc. v. Great 
Atlantic & Pacific Tea Co., 476 F.2d 687, 695-96 (2d Cir. 1973) (counterclaim by target); 
Butler Aviation Int’l, Inc. v. Comprehensive Designers, Inc., 425 F.2d 842, 843 (2d Cir. 
1970).

16 See Gulf & Western Indus., Inc. v. Great Atlantic & Pacific Tea Co., 476 F.2d 
687, 692-93 (2d Cir. 1973); Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 303 F. 
Supp. 191, 198-99 (S.D.N.Y. 1969), tiff'd sub nom. Chris-Craft Indus., Inc. v. Bangor 
Punta Corp., 426 F.2d 569 (2d Cir. 1970) (en banc).

Potentially the most effective method through which tender offerors 
could enforce their rights in tender offer contests, actions for prelim
inary injunctions during the contest14 generally have been brought by 
target corporations against offerors rather than by offerors.15 How
ever, at least two courts have discussed the merits of injunctive actions 
brought by offerors against target corporations and against competing 
offerors.16 Despite the court’s failure to grant relief in either of these 
cases, preliminary injunctive relief would provide an especially useful 
remedy to offerors to ensure fairness during the contest and to avoid 
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subsequent litigation17 and should be granted if the offeror meets the 
standard of proof.18

17 Preliminary injunctive relief is particularly effective in preventing probable 
violations of the disclosure requirements of the Act since prior to consummation of 
the offer a court still can correct misstatements or omissions. Sonesta Int’l Hotels 
Corp. v. Wellington Associates, 483 F.2d 247, 250 (2d Cir. 1973). See also Electronic 
Specialty Co. v. International Controls Corp., 409 F.2d 937, 947 (2d Cir. 1969). Delays 
caused by a court’s failure to act on an offeror’s application for a preliminary injunc
tion might affect the market price of the target’s stock and lead to an unsuccessful 
offer. Such delays also might permit the target company to institute defensive tactics 
such as a stock split, dividend adjustment, repurchase of shares, publicity campaign, or 
defensive merger. See Young, Judicial Enforcement of the Williams Amendments: 
The Need to Separate the Questions of Violation and Relief, 27 Bus. Law. 391, 400-01 
(1972). See also Hayes & Taussig, Tactics of Cash Takeover Bids, 45 Harv. Bus. Rev. 
Mar.-Apr. 1967, at 135.

18 In seeking a preliminary injunction, a plaintiff must make “a clear showing of 
either (1) probable success on the merits and possible irreparable injury, or (2) suffi
ciently serious questions going to the merits to make them a fair ground for litigation 
and a balance of hardships tipping decidedly toward the party requesting the pre
liminary relief.” Sonesta Int’l Hotel Corp. v. Wellington Associates, 483 F.2d 247, 250 
(2d Cir. 1973). See also Gulf & Western Indus., Inc. v. Great Atlantic & Pacific Tea 
Co., 476 F.2d 687, 692-93 (2d Cir. 1973).

19 15 U.S.C. § 78j(b) (1970). Section 10(b) provides in part that it is unlawful to 
use any manipulative or deceptive device in connection with the purchase or sale of 
any security. See Securities Exchange Act of 1934, § 10(b), 15 U.S.C. § 78j(b) (1970).

20 17 C.F.R. § 240.10b-5 (1973). Rule 10b-5, promulgated by the Securities and Ex
change Commission pursuant to its statutory authority under section 10(b) to prescribe 
regulations which implement the provision’s antifraud objective, renders it unlawful:

(a) To employ any device, scheme, or artifice to defraud, (b) To make 
untrue statement of a material fact or omit to state a material fact neces
sary in order to make the statements made . . . not misleading, or, (c) To 
engage in any act, practice, or course of business which operates or would 
operate as a fraud or deceit upon any person, in connection with the pur
chase or sale of any security.

See id.
21 See Estate Counseling Serv., Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 

303 F.2d 527, 533 (10th Cir. 1962).

SECTIONS 10(b) AND 14(e) DISTINGUISHED

In non-tender offer contexts, most damage suits based on an implied 
cause of action have been brought under the general antifraud pro
vision of the Securities Exchange Act of 1934, section 10(b),19 and 
rule 10b-5 thereunder.20 In rule 10b-5 actions relief for out-of-pocket 
loss, computed as the difference between the value of the consideration 
paid by the plaintiff and the actual value of what he received, generally 
is deemed to compensate the plaintiff adequately for loss sustained.21 
Although occasionally some courts have awarded to defrauded sellers 
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damages equivalent to rescission22 and to defrauded buyers restitution,23 
courts have emphasized that the out-of-pocket standard is the proper 
measure of damages in securities fraud cases.24 In fact, several courts 
explicitly have rejected a benefit-of-bargain measure,25 a position con
sistent with the doctrine, enunciated 85 years ago by the Supreme Court 

22See Speed v. Transamerica Corp., 135 F. Supp. 176, 193-94 (D. Del. 1955), modified 
on other grounds, 235 F.2d 369 (3d Cir. 1956). Some courts have allowed a defrauded 
seller to recover not only the difference between the value of the securities sold and 
the payment received at the time of sale but also the profits realized by the buyer 
through accretions in the securities’ value subsequent to the sale. See, e.g., Affiliated 
Ute Citizens v. United States, 406 U.S. 128, 154-55 (1972); Myzel v. Fields, 386 F.2d 
718, 746-49 (8th Cir. 1967), cert, denied, 390 U.S. 951 (1968); Janigan v. Taylor, 344 
F.2d 781, 786-787 (1st Cir.), cert, denied, 382 U.S. 879 (1965); Ross v. Licht, 263 F. 
Supp. 395, 410 (S.D.N.Y. 1967). This remedy, although generally labelled an out-of- 
pocket remedy, would seem more appropriately characterized as damages equivalent to 
rescission.

23 See, e.g., Crist v. United Underwriters, Inc., 343 F.2d 902, 903-04 (10th Cir. 1965); 
Matheson v. Armbrust, 284 F.2d 670, 671 (9th Cir. 1960); Errion v. Connell, 236 F.2d 
447, 452 (9th Cir. 1956); Parker v. Baltimore Paint & Chem. Corp., 244 F. Supp. 267, 
270 (D. Colo. 1965).

Section 29(b) of the Securities Exchange Act provides that “[ejvery contract made 
in violation of any provision of this title or of any rule or regulation thereunder . . . 
shall be void.” 15 U.S.C. § 78cc(b) (1970). Courts have construed this language as a 
basis for rendering stock transactions voidable at the election of the innocent parties 
thereto under appropriate circumstances. See Mills v. Electric Auto-Lite Co., 396 U.S. 
375, 386-88 (1970); Royal Air Properties, Inc. v. Smith, 312 F.2d 210, 213 (9th Cir. 1962).

24 See Sackett v. Beaman, 399 F.2d 884, 891 (9th Cir. 1968); Estate Counseling Serv., 
Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303 F.2d 527, 533 (10th Cir. 1962).

The rescission and restitution remedies may reflect a more realistic appraisal of the 
plaintiff’s injury than does relief for out-of-pocket loss. The inquiry, necessary if 
rescission or restitution is to be granted, into whether the plaintiff would have re
frained from entering into the transaction had he known the actual facts presents 
problems of speculation and of presentation of self-serving evidence. However, the 
general reluctance to undertake this inquiry, though perhaps justified, stems in part 
from judicial convenience which should not outweigh considerations of adequate 
compensation for the plaintiff. Those courts that have modified or rejected the 
out-of-pocket rule in section 10(b) actions have done so in order to award relief more 
commensurate with the injury. Both section 10(b) and section 14(e) remedies should 
impose relief for the full measure of harm caused by the defendant’s fraudulent conduct.

25 See, e.g., Zeller v. Bogue Elec. Mfg. Corp., 476 F.2d 795, 801-02 (2d Cir.), cert, 
denied, 414 U.S. 908 (1973); Levine v. Seilon, Inc., 439 F.2d 328, 334 (2d Cir. 1971); 
Estate Counseling Serv., Inc. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 303 F.2d 
527, 533 (10th Cir. 1962); Gottlieb v. Sandia American Corp., 304 F. Supp. 980, 990 
n.5 (E.D. Pa. 1969), modified on other grounds, 452 F.2d 510 (3d Cir.), cert, denied, 
404 U.S. 938 (1971).

The benefit-of-bargain rule allows recovery of the difference between the actual 
value of what the plaintiff received and the value in the absence of the defendant’s 
fraudulent representations. See C. McCormick, Law of Damages § 121 (1935).
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in Smith v. Bolles,2Q that a defrauded purchaser of securities may not 
recover the expected fruits of an unrealized speculation.26 27

26 132 U.S. 125 (1889).
27 Id. at 129-30.
28 See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341 (2d Cir.), cert. 

Jew/eJ, 414 U.S. 910 (1973).
29 See notes 60-63 infra and accompanying text.
30 The inquiry is inferential because it would be impracticable and unduly burden

some to require an offeror to prove actual reliance and causation where numerous 
shareholders, whose decisions to tender may have been premised on a multitude of 
factors, are involved. See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 

Section 10(b) and rule 10b-5 cases, however, provide minimal guid
ance in determining the formulation of appropriate remedies in suits 
based on section 14(e). A section 10(b) action, in which the plaintiff 
seeks relief for fraud in connection with the purchase or sale of 
securities, differs from a section 14(e) action, in which a defrauded 
offeror is likely to seek relief for the deprivation of the opportunity to 
compete fairly for control of the target company.28 Therefore, where 
the offeror can establish a reasonable causal nexus between the de
fendant’s fraudulent conduct and the offeror’s inability to acquire 
control, the appropriate remedy is one designed to nullify the harm 
resulting from the deprivation of control, rather than one designed 
to compensate the plaintiff for purchasing or selling securities under 
fraudulent circumstances. This remedy more closely approximates a 
benefit-of-bargain standard than an out-of-pocket measure.29 While a 
court may justify imposing a traditional measure of damages in a sec
tion 14(e) action, an out-of-pocket remedy cannot compensate the 
plaintiff appropriately for the harm caused by the defendant’s unlawful 
conduct in acquiring a control position in the target. Consequently, 
the distinction between the remedial objectives of sections 14(e) and 
10(b) actions are sufficient to justify courts in taking a fresh approach 
to the remedies available to tender offerors defrauded in violation of 
section 14(e).

relationship of causation to liability and to relief

In fashioning appropriate remedies for violations of section 14(e), 
courts must diligently evaluate the extent to which the defendant’s vio
lations have caused injury to the plaintiff. This necessitates an inferen
tial inquiry into whether large numbers of shareholders who did not 
tender to the offeror would have done so in the absence of the defend
ant’s unlawful conduct.30 The plaintiff is injured by the defendant’s 
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fraud only if the fraud deprived the plaintiff of an opportunity to gain 
control. A court’s consideration of this causal nexus while shaping 
remedies is especially critical in light of recent Supreme Court deci
sions indicating that liability does not depend on positive proof of reli
ance and causation where the defendant’s fraud is shown to be of such 
material character that it might have influenced a reasonable share
holder.31

375 (2d Cir.), cert, denied, 414 U.S. 910 (1973). Consequently, the Supreme Court has 
established a presumption of reliance where it is logical to presume that reliance in fact 
existed. Id.; see Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-54 (1972); 
Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384-85 (1970).

31 See Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-54 (1972) (violation 
of section 10(b)); Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384-85 (1970) (violation 
of section 14(a)).

32 [Current] CCH Fed. Sec. L. Rep. 51 94,327 (2d Cir. Dec. 19, 1973).
33 See id. at 95,125. The court distinguished between proof of causation as it relates 

to the extent of damage and proof of causation as it relates to the imposition of lia
bility. See id. Even more importantly, however, the court explicitly rejected a per se 
rule which would have assumed that the plaintiff’s tender offer would have succeeded 
but for the defendant’s fraudulent conduct. See id. See also Chris-Craft Indus., Inc. v. 
Piper Aircraft Corp., 480 F.2d 341, 373 (2d Cir.), cert, denied, 414 U.S. 910 (1973).

34 [Current] CCH Fed. Sec. L. Rep. at 95,125. The district court in H.K. Porter Co. 
v. 'Nicholson File Co. looked for measures of relief for a defrauded tender offeror which 
would constitute appropriate alternatives to a measure based on the value of control 
that the plaintiff would have obtained if its tender offer had been successful. See 
353 F. Supp. 153 (D.R.I. 1972). The alternatives included reimbursement for the 
premium paid on the shares purchased and reimbursement for part or all of the 
administrative costs of the unsuccessful offer. See id. at 165. In contrast, however, the 
Second Circuit in Chris-Craft Industries, Inc. v. Piper Aircraft Corp, expressly re
jected the first alternative as an invalid representation of the harm done to a defeated 
contestant. See 480 F.2d 341, 362 (2d Cir.), cert, denied, 414 U.S. 910 (1973).

35 Cf. Cobine, Elements of Liability and Actual Damages in Rule 10b-5 Actions, 1972 
U. III. L.F. 651 (tort principles of causation applicable to rule 10b-5 actions.)

The distinction between the relation of causation to liability and its 
relation to relief recently was underscored in Crane Co. v. American 
Standard, Inc.32 In Crane the United States Court of Appeals for the 
Second Circuit emphasized that a finding of causation as one element 
justifying the imposition of liability on the defendant does not imply 
necessarily that the plaintiff is entitled to damages.33 Rather, the chain 
of causation might be so dubious and the determination of damages so 
speculative that the defendant’s violations would not entitle the plaintiff 
to any damages except perhaps to attorney’s fees and to other items 
readily provable.34

Consequently, courts should rigorously analyze the role of reliance 
and causation in the plaintiff’s injuries,35 yet retain flexibility in adopt
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ing remedies suited to the circumstances of each case.36 Ideally, legal 
and policy considerations should cause courts to devise remedies that 
compensate plaintiffs for losses without unduly burdening defendants.37 
However, even where the extraordinary magnitude of damages pre
vents the court from shaping relief that is not financially disastrous to 
the defendant, the primary duty of the court is to preserve the integrity 
of the securities markets38 and to ensure that the wrongdoer rather than 
the innocent party bears all reasonably ascertainable losses.39 40

36 See J.I. Case Co. v. Borak, 377 U.S. 426, 433-34 (1964); Deckert v. Independence 
Shares Corp., 311 U.S. 282, 288 (1940); Mitchell v. Texas Gulf Sulphur Co., 446 F.2d 
90, 105 (10th Cir.), cert, denied, 404 U.S. 1004 (1971).

37 See Cobine, supra note 35, at 651.
38 See Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 12 (1971).
39 In its decision denying relief in Chris-Craft Industries, Inc. v. Piper Aircraft Corp., 

the district court observed that since the ultimate victims of a damage award in favor 
of Chris-Craft would be those shareholders wrho tendered their Piper Aircraft shares 
to the Bangor Punta Corporation in exchange for Bangor Punta stock, “neither reason 
nor justice would permit the court ... to assess many millions of dollars of damages in 
the form of a bail-out of Chris-Craft from its misadventure in Piper.” 337 F. Supp. 
1128, 1146 (S.D.N.Y. 1971). The court, although appropriately recognizing that share
holders ultimately bear a damage assessment against a corporation, failed to consider 
that where the victim of the wrongdoing corporation is a corporation, the innocent 
corporation’s shareholders must bear the loss unless the innocent corporation is com
pensated. See H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421, 425 (1st Cir. 1973); 
Note, The Role of Scienter and the Need to Limit Damages in Rule 10b-5 Actions, 59 
Ky. L.J. 891, 910 (1971). Since the disposition of tender offer actions ultimately affects 
the shareholders' of all corporate parties, the obvious solution, simplistic and imprecise 
as it is, is to ensure that courts recognize and protect the interests of all the share
holders to the greatest extent possible. See Note, supra.

In a cross-action by the Bangor Punta Corporation, the Chris-Craft district court 
concluded that neither contender in a battle for corporate control is necessarily en
titled to the same protection given to the average public shareholder under the securi
ties laws. See Bangor Punta Corp. v. Chris-Craft Indus., Inc., 337 F. Supp. 1147, 1152 
(S.D.N.Y. 1971). This conclusion is similarly questionable since a fraud which violates 
a corporation’s right to engage in a fair contest for corporate control ultimately vic
timizes the public shareholders of that corporation.

40 480 F.2d 341 (2d Cir.), cert, denied, 414 U.S. 910 (1973).

A Case Study in Section 14(e) Relief:
Cbris-Craft Industries, Inc. v. Piper Aircraft Corp.

The controversy underlying the litigation in Chris-Craft Industries, 
Inc. v. Piper Aircraft Corp.4® arose from a contest for control of the 
Piper Aircraft Corporation (Piper) between Chris-Craft Industries 
(CCI) and the Bangor Punta Corporation (BPC). In early 1969, CCI 
made a cash tender offer to Piper shareholders which the Piper man
agement, controlled by the Piper family, opposed as inadequate and as 
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not in the Piper shareholders’ best interests.41 In one tactic intended 
to defeat CCI’s offer, Piper requested the First Boston Corporation, 
an investment banker and registered broker-dealer, to solicit from other 
companies proposals that Piper might prefer to a CCI takeover. After 
at least one arrangement aborted, BPC and Piper entered into a formal 
agreement that provided in part that BPC would acquire the Piper 
family’s 31 percent block of stock and would use its best efforts to 
acquire more than 50 percent of the outstanding Piper stock by an 
exchange offer to Piper shareholders.42 Thereafter, BPC engaged in a 
contest for control of Piper with CCI from which BPC, having acquired 
51 percent of Piper, emerged the apparent winner.43

41 Id. at 351.
42 Id. at 351-53.
43 Id. at 353-54. CCI, after investing more than $44 million in cash and securities in 

the contest, acquired only a 42 percent stock ownership. Id. at 354-55.
44 See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 303 F. Supp. 191 (S.D.N.Y. 

1969), aff'd sub. nom. Chris-Craft Indus., Inc. v. Bangor Punta Corp., 426 F.2d 569 
(2d Cir. 1970) (en banc). Prior to CCI’s action, the Securities and Exchange Com
mission had instituted an action charging that BPC and Piper, by announcing BPC’s 
exchange offer to Piper stockholders before filing a registration statement with the 
Commission, had violated both section 5(c) of the Securities Act of 1933 and SEC 
rule 135. See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 303 F. Supp. 191, 194 
(S.D.N.Y. 1969); 15 U.S.C. § 77e(c) (1970); 17 C.F.R. § 240.135 (1973). Without ad
mitting any of the allegations in the complaint, BPC and Piper consented to a permanent 
injunction against their selling or offering to sell such securities until a registration 
statement was filed. See 303 F. Supp. at 194-95.

45 See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 303 F. Supp. 191 (S.D.N.Y. 
1969), aff'd sub nani. Chris-Craft Indus., Inc. v. Bangor Punta Corp., 426 F.2d 569 (2d 
Cir. 1970) (enbanc).

46 See Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 337 F. Supp. 1128 (S.D.N.Y. 
1971), rev'd, 480 F.2d 341 (2d Cir.), cert, denied, 414 U.S. 910 (1973).

47 480 F.2d at 375. Defendants held liable included the Piper family, BPC and cer
tain of its officers, and the First Boston Corporation and certain of its officers. The 

CCI, alleging violations of section 14(e) and of other securities laws 
provisions, sued BPC for damages and sought a preliminary injunction 
to prevent BPC from gaining and exercising control of Piper.44 After 
its request for injunctive relief was denied by the district court and was 
affirmed on appeal,45 CCI pursued its claim for monetary relief. The 
district court dismissed the complaint on the ground that CCI had 
failed to satisfy the scienter or causation requirements of a rule 10b-5 
or a section 14(e) claim.46 On appeal, the United States Court of 
Appeals for the Second Circuit, holding that the defendants’ conduct had 
violated section 14(e) and that the violations had caused injury to CCI 
by denying it a fair opportunity to win the contest for control, reversed 
and remanded to the district court47 for a determination of the precise 
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terms of relief within the scope of the court of appeals’ instructions.48

latter had been the underwriter and dealer-manager for BPC’s materially deficient 
registration statement and prospectus. See id. at 392.

48 Id. at 380.
*>Id.
50 See id. at 379-80. The applicable merger law provided that a merger could be 

effected by approval of a majority of shareholders. See Pa. Stat. Ann. tit. 15, § 1902c 
(Supp. 1973-1974).,

The value of BPC’s power to compel a merger might be somewhat illusory since 
a controlling corporation may find consummation of a merger impracticable where a 42 
percent minority shareholder has the statutory right to receive the appraised value 
for its shares. See Pa. Stat. Ann. tit. 15, §§ 1515, 1908 (Supp. 1973-1974). The 
argument that lack of liquidity may prevent the consummation of merger, however, is 
less persuasive where, as in Chris-Craft, one of the significant attributes of majority 
control is the power to select the date of merger and of appraisal. By judiciously 
using this power and by choosing a date on which Piper shares would have a low 
appraisal value, BPC could have minimized the cash payout in the appraisal proceeding. 
See Vorenberg, Exclusiveness of the Dissenting Shareholder's Appraisal Right, 77 Harv. 
L. Rev. 1189, 1202 (1964).

51 See Honigman v. Green Giant Co., 309 F.2d 667, 670 (8th Cir. 1962), cert, denied, 
372 U.S. 941 (1963); Essex Universal Corp. v. Yates, 305 F.2d 572, 576 (2d Cir. 1962); 
Ferraioli v. Cantor, 281 F. Supp. 354, 357 (S.D.N.Y. 1967). See generally Bayne, The 
Sale-of-Control Premium: The Definition, 53 Minn. L. Rev. 485 (1969); Annot., 38 
A.L.R. 3d 738 (1971).

Although an evaluation of control is fundamental to a rigorous evaluation of dam
ages in actions brought by defrauded tender offerors, the inquiry in section 14(e) 
suits is quite distinct from the inquiry in the “transfer of control” contexts in which 
issues relating to the value of control traditionally have been analyzed. When transfer 
of control is challenged, courts are asked to determine whether and to what extent a 
controlling shareholder is liable to the corporation and to its minority shareholders for 
the premium received by the defendant in the sale of his control shares. See generally 
Hill, The Sale of Controlling Shares, 70 Harv. L. Rev. 986 (1957); Jennings, Trading 
in Corporate Control, 44 Calif L. Rev. 1 (1956); Leach, Transactions in Corporate 
Control, 104 U. Pa. L. Rev. 725 (1956). In contrast, the Chris-Craft court recognized 
that the damages recoverable in section 14(e) cases represent the extent to which the 
defendant is liable for interfering with the plaintiff’s opportunity to compete fairly 
for control. See 480 F.2d at 375.

The court of appeals instructed the district court to grant damages 
measured by the reduction in value of CCI’s Piper holdings attributable 
to BPC’s acquisition of majority stock ownership.49 The court premised 
its damage award on the facts that the defendants’ securities laws vio
lations had reduced CCI to a minority position and had placed BPC 
in a position to compel a merger between itself and Piper at any time.50 
Granting damages based on the reduction of CCI to minority status 
reflects the court’s recognition of the premium value obtainable as an 
incident of control.51 Since tender offerors frequently contemplate 
as their ultimate objective a merger between the offeror and the target 
corporation, the court’s emphasis on the value of control is well 
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founded.52 In effect, CGI’s minority block of stock in Piper repre
sented a prospect of receiving an indeterminate package of BPC secur
ities at some future date; BPC’s power to determine the terms of the 
exchange was limited only by the right of minority shareholders to an 
appraisal proceeding53 or to challenge the terms of the merger as 
lacking fairness.54

52 Fleischer & Mundheim, Corporate Acquisition by Tender Offer, 115 U. Pa. L. 
Rev. 317, 318 (1967); see Hayes & Taussig, supra note 17, at 136.

53 See Pa. Stat. Ann. tit. 15, §§ 1515, 1908 (Supp. 1973-1974). The dissenting 
shareholder’s right to an appraisal proceeding has been criticized because several factors 
severely undermine the value of this right. See Vorenberg, supra note 50; Note, 
Valuation of Dissenters'1 Stock Under Appraisal Statutes, 79 Harv. L. Rev. 1453 (1966); 
Note, Freezing Out Minority Stockholders, 74 Harv. L. Rev. 1630 (1961).

54 See Sterling v. Mayflower Hotel Corp., 33 Del. Ch. 293, 298, 93 A.2d 107, 109-10 
(Del. Sup. Ct. 1952). Indeed, the proponent of a merger may owe a fiduciary duty 
to minority shareholders that requires the proponent to bear the burden of estab
lishing the fairness of the merger terms. See id., 93 A.2d at 110.

55 480 F.2d at 380.
5&Id. at 373. Indeed, the court expressly adopted the district court’s findings that 

CCI had failed to show with reasonable certainty that it would have obtained a con
trolling position in Piper had it not been for BPC’s violations of the securities laws. Id. 

See id. at 361-62, 375.
58 See id. at 373.

In Chris-Crajt the Second Circuit concluded that CCI’s damages are 
to comprehend the decline in the value of CCI’s interest in the target 
company which resulted from BPC’s illegal acquisition of majority 
stock ownership and thus of the power to compel a merger at any 
time.55 Accordingly, the value of CCI’s 42 percent block of Piper 
stock before it was reduced to a minority position by BPC’s illegal 
acquisitions must be compared with the stock’s value after BPC 
illegally had acquired majority control. The focus of this measure 
is the 42 percent block of stock actually acquired by CCI; the court 
did not speculate on whether CCI would have acquired additional 
shares in the absence of BPC’s illegal conduct.56 The court appar
ently assumed that a showing that the plaintiff lost a “reasonable chance 
of obtaining control” because of an opponent’s illegal acts adequately 
establishes the causation requisite to a finding of liability under section 
14(e).57 The plaintiff need not prove that it would have acquired con
trol but for the defendant’s violations.58 The imposition of damages 
based on the deprivation of an opportunity rather than on the depri
vation of control reflects the court’s reluctance to speculate on whether 
the shareholders who tendered to BPC or who did not tender at all 
would have tendered to CCI in the absence of the defendant’s fraudu
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lent conduct. Given both the potential magnitude of this task59 and 
the four-year lapse since the relevant transactions, the court wisely 
elected to measure damages on the basis of the more easily ascertained 
value of the 42 percent block of stock.

59 The court recognized that it would be unduly burdensome to require the plaintiff 
to prove actual reliance by each Piper shareholder on BPC’s misrepresentations. 480 
F.2d at 374-75. Rather, the court adopted the presumption of reasonable reliance 
established in Mills v. Electric Auto-Lite Co. and Affiliated Ute Citizens v. United 
States. Id. at 375; see Affiliated Ute Citizens v. United States, 406 U.S. 128 (1972); Mills 
v. Electric Auto-Lite Co., 396 U.S. 375 (1970); notes 30-31 supra and accompanying text.

60 The flexibility conferred upon federal courts to formulate any relief necessary 
to compensate those injured by violations of the federal securities laws has rendered this 
distinction inapposite. See notes 9-13 supra and accompanying text. Nonetheless, some 
courts have declared, perhaps too generally, that benefit-of-bargain damages are in
appropriate in securities fraud cases. See, e.g., Zeller v. Bogue Elec. Mfg. Corp., 476 
F.2d 795, 801-02 (2d Cir.), cert, denied, 414 U.S. 908 (1973); Levine v. Seilon, Inc., 439 
F.2d 328, 334 (2d Cir. 1971); Estate Counseling Serv. Inc. v. Merrill Lynch, Pierce, 
Fenner & Smith, Inc., 303 F.2d 527, 533 (10th Cir. 1962).

61 Under the common law, the defendants’ fraudulent conduct in Chris-Crfft would 
have been styled as tortious interference with a prospective advantage. See Chris-Craft 
Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 360 (2d Cir.), cert, denied, 414 U.S. 
910 (1973); H.K. Porter Co., Inc. v. Nicholson File Co., 482 F.2d 421, 424 (1st Cir. 
1973). See also W. Prosser, Law of Torts § 130 (4th ed. 1971). In order to recover 
on this theory a plaintiff generally must show intent to interfere; mere negligence 
generates liability only where there is a special relationship between the parties and a 
special reason for imposing a duty of care. See id. § 130, at 952. Although the measure 
of damages varies with the degree of culpability, courts generally limit the plaintiff to 
recovery of out-of-pocket loss. See C. McCormick, supra note 25.

62 The use of market value to measure actual value has been criticized because ex
trinsic factors not bearing on the true value of the security are reflected in its market 
value, and the very misrepresentations which misled the plaintiff frequently create an 
artificial market value for the security. See C. McCormick, supra note 25, § 122, at

Potential Measures of Damages in Section 14(e) Cases

COMMON LAW DAMAGE MEASURES

In injecting the element of practicability into a difficult causation
damages issue, the court in Chris-Crajt has not confined itself to the 
rigid common law distinction between out-of-pocket damages and 
benefit-of-bargain losses,60 but rather has fashioned a hybrid remedy 
which probably would not have been granted at common law.61 A 
strict out-of-pocket measure would limit CCI’s recovery to the dif
ference between the price paid for the shares it acquired and the 
actual value of those shares at the time of the transactions, the actual 
value derived either from market value or from a measurement of in
trinsic value.62 If a strict benefit-of-bargain standard were applied, the 
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court not only would have to determine the number of additional 
shares CCI would have acquired in the absence of the defendants’ vio
lations, but also would have to quantify the value of control to CCI. 
These tasks are impracticable and speculative.63

456-57 (1935); Note, Measurement of Damages in Private Actions Under Rule 10b-5, 
1968 Wash. U.L.Q. 165, 173-74. The artificial inflation in value results partially from 
factors inherent in the takeover attempt and partially from arbitrage. A takeover attempt 
typically is initiated with the would-be acquiring company quietly purchasing shares 
of the target company in the open market until it acquires a firm position in the 
target. The acquiring company then makes its tender offer, usually at a premium 
above the market price. See E. Aranow & H. Einhorn, Tender Offers for Corporate 
Control 39-41 (1973). The initial buying on the open market and the tender offer bids 
generally cause a significant increase in the market price of the target company’s stock. 
See generally E. Aranow & H. Einhorn, supra at 19-29, 39-41; Swanson, supra note 
3, at 434-35 & n.13; Young, supra note 17, at 401.

xArbitrage involves substantial open-market purchases of the target’s shares at prices 
between the market price of the target’s shares prior to the offer and the tender price, 
for the purpose of subsequently tendering such shares at a profit. See E. Aranow & 
H. Einhorn, supra at 173. The price which arbitrageurs will pay is determined primarily 
by an evaluation of the risks that the offer will not be consummated and therefore 
that tendered shares will not be accepted. See id. at 173-74; Henry, Activities of 
Arbitrageurs in Tender Offers, 119 U. Pa. L. Rev. 466, 468 (1971). The purchases by 
arbitrageurs and the competition among them increase the market price of the target’s 
shares. See E. Aranow & H. Einhorn, supra at 174.

To eliminate the artificial inflation in value, courts may seek to determine the stock’s 
intrinsic value. See Hotaling v. A.B. Leach & Co., 247 N.Y. 84, 90-91, 159 N.E. 870 
(1928); C. McCormick, supra note 25, § 122, at 457 (1935). Further, the intrinsic value 
method is the only practicable measure of value where the security has no readily 
ascertainable market value. See Affiliated Ute Citizens v. United States, 406 U.S. 128, 
155-56 (1972). The principal objection to the intrinsic method of valuation is that it 
is inherently subjective. See Kohler v. Kohler Co., 208 F. Supp. 808, 826 (E.D. Wis. 
1962), aff'd, 319 F.2d 634 (7th Cir. 1963); Comment, Remedies for Private Parties Under 
Rule 10b-5, 10 B.C. Ind. & Com. L. Rev. 337, 340-41 (1969); Note, supra at 173-74. None
theless, since certain evaluation factors have received general judicial recognition, the 
plaintiff should be allowed to introduce evidence on intrinsic value. See Newmark v. 
RKO Gen., Inc., 305 F. Supp. 310, 314 (S.D.N.Y. 1969), aff'd, 425 F.2d 348, 357 (2d 
Cir.), cert, denied, 400 U.S. 854 (1970); Comment, supra at 339-40.

63 See notes 56-59 supra and accompanying text.
64 See 480 F.2d at 380. CCI contended that the value of its Piper stock is at least 

$65 a share based on the market price of the stock during the relevant time period, the 
premium inherent in a substantial plurality block of stock, and BPC’s own actions in 
offering a package of cash and securities valued at $80 per share in exchange for Piper 
stock. See Plaintiff’s Memorandum of Law on Damages and Injunctive Relief at 8-11, 
Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341 (2d Cir. 1973).

The district court’s initial step in fashioning relief under the court 
of appeals’ directive should be to determine the value of CCI’s stock 
in the absence of BPC’s acquisition of majority ownership.64 This 
valuation presumably should include a control premium since CCI’s 42 
percent block of stock might have constituted working control of 
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Piper in the absence of BPC’s unlawful acquisition of 141/ percent of 
its shares.65 The district court’s second step should be to appraise the 
residual value of CCI’s stock, the value in light of BPC’s acquisition 
of the majority position.66 CCI argued that the computation of residual 
value must factor in the dramatic reduction of marketability of its 42 
percent block of stock due to the possibility of a merger in which 
CCI would receive an indeterminate amount of Bangor Punta securi
ties, to CCI’s minority position, to the blockage factor, and to the 
fact that the holding represented a large investment yielding no return.67

65 It is generally agreed that a control premium attaches to control stock. See New
mark v. RKO Gen., Inc., 425 F.2d 348, 357-58 (2d Cir.), cert. denied, 400 U.S. 854 
(1970); Fistel v. Christman, 135 F. Supp. 830, 832 (S.D.N.Y. 1955).

66 See 480 F.2d at 380. See generally 1 & 2 J. Bonbright, Valuation of Property 
(1937); Banks, A Selective Inquiry into Judicial Stock Valuation, 6 Ind. L. Rev. 19 
(1972).

67 Plaintiff’s Memorandum of Law on Damages and Injunctive Relief at 16, Chris- 
Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341 (2d Cir. 1973). The blockage 
factor relates to the depressing effect on the market occurring upon the sale of a block 
of stock that the market is incapable of absorbing at the current market price. Gen
erally evaluated in the appraisal of a large but noncontrol block of stock for estate and 
gift tax purposes, the discount attributed to this factor varies with the circumstances 
of each case. See Helvering v. Maytag, 125 F.2d 55, 63 (8th Cir.), cert, denied, 316 
U.S. 689 (1942).

Under BPC’s management, Piper has not paid any dividends. See Standard & Poor’s 
Annual Dividend Record of Dividend Payments Made in 1973 and Declared in 1973 
for Payment in 1974, at 16 (1974) (Piper has not paid any dividends since September 
15, 1969).

68 480 F.2d at 380.
69 CCI has disclaimed any interest in assuming control of Piper. See id. at 379.
70 See id. at 380. The doctrine of election of remedies requires generally that where 

two inconsistent remedies are available, a plaintiff must elect between the two. See
D. Dobbs, Law of Remedies § 1.5, at 13-14 (1973). While the doctrine has been justified 
as a means to prevent double recovery and to strengthen the notion of res judicata, it

The decision by the Chris-Crajt court of appeals requires the district 
court to issue an injunction barring BPC from voting its unlawfully 
acquired Piper shares for at least five years.68 If CCI determines to 
exercise control of Piper for the duration of the injunction, the ap
praisal calculus of the residual value of CCI’s shares must not only 
reflect the value of CCI’s effective control but also must take into 
account that CCI can exercise control only for the period of the in
junction against BPC. The complex determination of residual value 
should include consideration of CCI’s plans for its 42 percent position 
in Piper.69 This consideration seems imperative because CCI must elect 
between exercising effective control and accepting damages based on 
reduction to minority position.70
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CONSEQUENTIAL DAMAGES

In addition to specifying the measure of damages and the minimum 
injunctive relief to be imposed against the defendants, the Second 
Circuit in Chris-Craft, apparently contemplating a grant of consequen
tial damages,71 declared that its formulation of relief was not intended 
to foreclose the district court from awarding any additional relief 
deemed appropriate and necessary.72 Accordingly, CCI has sought to 
recover as consequential damages the carrying charges on its invest
ment.73 Recently, in Zeller v. Bogue Electric Manufacturing Corp.,74 

has been subject to strenuous criticism for giving rise to inequitable results and even 
has been abolished altogether in at least one state. See N.Y. Av. Prac. § 3002(e) 
(McKinney 1974); D. Dobbs, supra at 14-19; Patterson, Improvements in the Lave of 
Restitution, 40 Cornell L.Q. 667 (1955).

71 The extent to which courts impose consequential damages is governed by two 
general principles: the damages must be proven with reasonable certainty, and they 
are not recoverable if deemed too remote. See D. Dobbs, supra note 70, § 3.2, at 139. 
The ‘avoidable consequences” rule prevents a plaintiff injured by merely negligent 
conduct from recovering special damages for any harm that he could have avoided by 
reasonable acts. See id. § 3.7, at 186. If the defendant’s conduct was reckless or in
tentional, however, the plaintiff is denied recovery for special damages only if he 
recklessly or intentionally failed to protect his own interests. See id. The defendants 
in Chris-Craft cannot invoke the avoidable consequences rule on the negligence ration
ale because the court’s culpability standard for liability under section 14(e) is some
thing more than negligence. See 480 F.2d at 363 (“A knowing or reckless failure to 
discharge” the duty of disclosure). Since the opinion does not suggest that CCI reck
lessly or intentionally failed to protect its own interests, the defendants should not be 
permitted to use the rule to avoid liability for special damages.

Strict application of the avoidable consequences rule arguably would have required 
CCI to sell its Piper stock at a relatively early stage in the proceedings in order to 
recoup a portion of its investment. This course of action, however, effectively would 
have terminated CCI’s efforts to acquire control of Piper, which CCI did not discon
tinue until the trial on the merits commenced. See Plaintiff’s Post-Trial Brief at 133-35, 
Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 337 F. Supp. 1128 (S.D.N.Y. 1971). By 
selling its Piper holdings at an early stage in the controversy, CCI would have ceased 
to incur the carrying costs on its investment and would have reduced substantially the 
consequential damages in other ways; however, on balance, requiring this course of 
action would impose an unfair burden on the injured party. See note 79 infra.

72 See 480 F.2d at 380. The Second Circuit, however, authorized the district court 
to impose additional relief only after affording the parties an opportunity to be heard 
on this issue. See id.

73 See Plaintiff’s Memorandum of Law on Damages and Injunctive Relief at 14, 
Chris-Craft Indus. Inc. v. Piper Aircraft Corp., 480 F.2d 341 (2d Cir. 1973). In addi
tion, interest and administrative expenses incident to the offer would appear to be 
recoverable under the court’s broad prescription. Administrative costs, including at
torneys’ fees, printing and publication expenses, and the portion of management and 
other indirect costs attributable to the undertaking, certainly seem to be proximate
and foreseeable consequences of the takeover contest; hence, if they are not aggregated 
with consequential damages, they should be recoverable as separate damage items. See
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the Second Circuit held that consequential damages are not precluded 
by the “actual damages” limitation of section 28(a) of the Securities 
Exchange Act of 1934,75 and therefore are recoverable in securities fraud 
actions.76 The court emphasized that the plaintiff may recover such 
damages only by establishing causation with a high degree of certainty 
and that liberal proof principles would not be recognized.77

Mills v. Electric Auto-Lite Co., 396 U.S. 375, 389-97 (1970); Crane Co. v. American 
Standard, Inc., [1973 Transfer Binder] CCH Fed. Sec. L. Rep. 51 94,327 (2d Cir. Dec. 
19, 1973). Recovery of interest from the date of the wrongdoing is supported by ample 
judicial authority. See, e.g., Baumel v. Rosen, 412 F.2d 571, 576 (4th Cir. 1969), cert,
denied, 396 U.S. 1037 (1970); Esplin v. Hirschi, 402 F.2d 94, 105 (10th Cir. 1968), cert,
denied, 394 U.S. 928 (1969); Estate Counseling Serv., Inc. v. Merrill Lynch, Pierce,
Fenner & Smith, Inc., 303 F.2d 527, 533 (10th Cir. 1962); Sarlie v. E.L. Bruce Co.,
265 F. Supp. 371, 379 (S.D.N.Y. 1967).

™ 476 F.2d 795 (2d Cir. 1972), cert, denied, 414 U.S. 908 (1973).
75 15 U.S.C. § 78bb(a) (1970).
76 See 476 F.2d at 803.
77 See id. The court indicated that liberal principles should not apply since conse

quential damages are granted in addition to or in lieu of what ordinarily constitutes 
a fair recovery, but recognized that the requisite certainty of proof may vary some
what inversely with the degree of fraud. See id. at 803 n.ll.

78 See Plaintiff’s Memorandum of Law on Damages and Injunctive Relief at 13-14, 
16-17, Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341 (2d Cir. 1973).

79 To prevent the plaintiff from recovering damages arising later than a specific date 
is to place the plaintiff in the precarious position of having to predict accurately the 
court’s resolution of the litigation. If the plaintiff sells its stock prior to the case’s ulti
mate disposition in order to avoid incurring additional carrying charges, the plaintiff 
effectively forecloses the opportunity to acquire control through a judicial decree. 
See Mills v. Electric Auto-Lite Co., 396 U.S. 375, 386 (1970); Crane v. Westinghouse Air 
Brake Co., 419 F.2d 787, 803-04 (2d Cir. 1969), cert, denied, 400 U.S. 822 (1970). On 
the other hand, by retaining the securities, the plaintiff assumes a risk of not recover
ing any damages at all or of being denied consequential damages for carrying costs. 
Where a defrauded tender offeror expeditiously and in good faith has pursued a judi
cial determination of its claim, the court should allow full recovery for consequential 
damages to the date of the final disposition of the action.

In light of Zeller, if CCI can establish that it was locked into its 
investment in Piper78 and thus could not sell in order to minimize 
losses and can prove with reasonable certainty the amount of conse
quential damages, the only remaining prerequisite to CCI’s recovery 
is a determination that the damages proximately resulted from the 
defendants’ conduct. Although the resolution of this issue largely de
pends on an amalgam of judicial notions of justice, policy, and conven
ience, the justified refusal of the plaintiff to withdraw from the contest 
for control and the freezing of the plaintiff’s investment pending con
clusion of litigation render the damages incident thereto the natural 
and foreseeable consequences of defendant’s wrongdoing.79
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RESCISSION AND DAMAGES EQUIVALENT TO RESCISSION

Courts generally are reluctant to award rescission for violations of 
provisions of the federal securities acts that do not provide expressly 
for such relief80 and traditionally have awarded rescission only where 
the market in the security has not fluctuated significantly,81 where the 
parties are in privity,82 and where the results of the transaction effec
tively have not precluded its “unscrambling.” 83 * Baumel v. Rosen^ 
illustrates the impropriety of rescission where the market has fluctu
ated significantly. The plaintiffs brought suit under both section 10(b) 
and rule 10b-5 nearly three years after they fraudulently were induced 
to sell their securities in Gulf American to the defendants.85 Although

80See, e.g., Baumel v. Rosen, 412 F.2d 571 (4th Cir. 1969), cert, denied, 396 U.S. 
1037 (1970); Myzel v. Fields, 386 F.2d 718 (8th Cir. 1967), cert, denied, 390 U.S. 951 
(1968); Janigan v. Taylor, 344 F.2d 781 (1st Cir. 1965). However, in appropriate cir
cumstances, courts will declare a securities transaction void and thereby effectuate 
rescission. See, e.g., Crist v. United Underwriters, Inc., 343 F.2d 902 (10th Cir. 1965); 
Matheson v. Armbrust, 284 F.2d 670 (9th Cir. 1960); Errion v. Connell, 236 F.2d 447 (9th 
Cir. 1956); Parker v. Baltimore Paint & Chem. Corp., 244 F. Supp. 267 (D. Colo. 1965). 
See also Securities Exchange Act of 1934, § 29(b), 15 U.S.C. § 78cc(b) (1970); note 23 
supra. Sections 11 and 12 of the Securities Act of 1933 expressly make rescission avail
able to a purchaser defrauded in violation of that Act. 15 U.S.C. §§ 77k, 1 (1970).

Although no statute authorizes the Securities and Exchange Commission to request 
rescission or restitution on behalf of defrauded investors, courts have been increas
ingly receptive to such Commission requests, viewed as an incident of the Commission’s 
authority to seek injunctive relief. See SEC v. Bangor Punta Corp., 480 F.2d 383, 
390-91 (2d Cir.), cert, denied, 414 U.S. 924 (1973); SEC v. Texas Gulf Sulphur 
Corp., 446 F.2d 1301, 1307-08 (2d Cir.), cert, denied, 404 U.S. 1005 (1971); Securities 
Act of 1933, § 20(b), 15 U.S.C. § 77t(b) (1970); Securities Exchange Act of 1934, 
§ 21(e), 15 U.S.C. § 78u(e) (1970). The power to grant ancillary relief—rescission and 
restitution on behalf of the defrauded investors when the Commission rather than the 
investors prosecutes the action—derives from the courts’ power to grant all equitable 
relief necessary once the equity jurisdiction of the court has been properly invoked. 
See SEC v. Bangor Punta Corp., supra; SEC v. Manor Nursing Centers, Inc., 
458 F.2d 1082, 1103-04 (2d Cir. 1972). See generally 1 J. Pomeroy, Equity Jurispru
dence § 236(a) (5th ed.1941).

81 See, e.g., Baumel v. Rosen, 412 F.2d 571, 574-75 (4th Cir. 1969), cert, denied, 396 
U.S. 1037 (1970); Myzel v. Fields, 386 F.2d 718, 743 (8th Cir. 1967), cert, denied, 390 
U.S. 951 (1968); Estate Counseling Serv., Inc. v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc., 303 F.2d 527, 532 (10th Cir. 1962).

82 See D. Dobbs, supra note 70, at 619 & n.13; Cobine, supra note 35, at 668. The 
rationale for requiring privity as a condition to an award of rescission is to protect 
the rights of parties who were not involved in the fraudulent transactions. See D. 
Dobbs, supra at 619.

83 See Mills v. Electric Auto-Lite Co., 396 U.S. 375, 386 (1970). See generally Weiskopf, 
Remedies under Rule 10b-5, 14 Corp. Prac. Comm. 25, 57-64 (1972).

8M12 F.2d 571 (4th Cir. 1969), eeri. denied, 396 U.S. 1037 (1970).
85 Id. at 574; ree Securities Exchange Act of 1934, § 10(b), 15 U.S.C. § 78j(b) (1970) ;

17 C.F.R. § 240.10b-5 (1973).
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the plaintiffs had received $10,000 for their shares, which represented 
an original investment of $1,000, the value of their former shares at 
the time of the trial was approximately $571,000.86 In reversing the 
district court’s award of rescission,87 the United States Court of Ap
peals for the Fourth Circuit observed that rescission is a radical remedy, 
the right to which must be asserted within a reasonable time after the 
injured party is put on notice of the fraud.88 89 Accordingly, the court 
determined that the appropriate remedy would measure damages as of 
the date when the plaintiffs knew or should have known of the 

86 Id. at 573-74.
87 See Baumel v. Rosen, 283 F. Supp. 128 (D. Md. 1968).
88 412 F.2d at 574. See generally Friedman, Delay as a Bar to Rescission, 26 Cornell 

L.Q. 426, 427-32 (1941).
89 412 F.2d at 576.
90 See note 82 supra and accompanying text.
91 Cf. Neuman v. Electronic Specialty Co., [1969-1970 Transfer Binder] CCH Fed. 

Sec. L. Rep. 51 92,591 (N.D. Ill. 1969).
92 See notes 9-13 supra and accompanying text.
93 See Gottlieb v. Sandia American Corp., 304 F. Supp. 980 (E.D. Pa. 1969), modified 

on other grounds, 452 F.2d 510 (3d Cir.), cert, denied, 404 U.S. 938 (1971).
94 See Chasins v. Smith, Barney & Co., 438 F.2d 1167 (2d Cir. 1970). Although these 

alternatives have only limited case support, the flexibility to impose all necessary relief 
in securities fraud cases permits courts to create any remedy commensurate with the 
harm done. See J.I. Case Co. v. Borak, 377 U.S. 426, 433-34 (1964).

89 The court thus prevented the plaintiffs from gaining a
speculative advantage by waiting until the market price had risen before 
bringing suit.

Even if the plaintiffs in Chris-Crajt had no speculative advantage in 
timing the suit, the absence of privity between the parties—CCI hav
ing purchased its shares from former Piper shareholders rather than 
from the defendants—precluded an award of rescission.90 Privity prob
ably will be absent in every action brought under section 14(e) by a 
tender offeror since the parties alleged to have deprived the plaintiff 
of its opportunity to compete fairly for control probably will not have 
sold any of their shares in the target to the plaintiff, nor will the 
plaintiff have sold shares to the defendants.91 A court still may be able 
to impose relief equivalent to rescission simply by invoking its broad 
authority to fashion all relief necessary to compensate parties injured 
in violation of the federal securities acts.92 A court either may order 
the defendants to re-tender, that is to purchase from the plaintiff all 
of its shares in the target at the price paid by the plaintiff for the 
shares,93 or may measure the residual value of the plaintiff’s holdings 
in the target as of the date of the final decision in the litigation rather 
than as of the period of the transactions.94 Both forms of relief, by 
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restoring the plaintiff to the status quo ante, accomplish the same result 
as rescission but are not precluded by the absence of privity. While 
courts arguably should not devise remedies that, in effect, circumvent 
the obstacles to certain kinds of traditional relief, courts have not hesi
tated to impose innovative remedies in actions brought under the fed
eral securities laws where traditional remedies were inadequate.95

95 See, e.g., Janigan v. Taylor, 344 F.2d 781 (1st Cir. 1965) (plaintiffs fraudulently 
induced to sell stock entitled to profits realized by defendants on resale of stock); 
Gottlieb v. Sandia American Corp., 304 F. Supp. 980 (E.D. Pa. 1969), modified on 
other grounds, 452 F.2d 510 (3d Cir.), cert, denied, 404 U.S. 938 (1971) (hybrid remedy 
imposed; defendants ordered to restore to plaintiffs the monetary equivalent of securi
ties fraudulently acquired from plaintiffs); Speed v. Transamerica Corp., 135 F. Supp. 
176 (D. Del. 1955), modified on other grounds, 235 F.2d 369 (3d Cir. 1956) (court 
“reconstructed” fraudulent sales and subsequent litigation to assess plaintiffs’ damages).

96 CCI’s expert witness testified that in light of BPC’s ability to compel a merger 
at any time and of Piper’s historic earnings record, the residual value amounted to 
$7.50 per share. See Plaintiff’s Post-Trial Brief at 136-37, Chris-Craft Indus., Inc. v. 
Piper Aircraft Corp., 337 F. Supp. 1128 (S.D.N.Y. 1971). In contrast, BPC’s expert 
based his appraisal on projections of future sales and estimated the residual value at 
$35 per share. See id. at 137-38.

97 Sec Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 380 (2d Cir.), 
cert, denied, 414 U.S. 910 (1973).

98 In Gottlieb v. Sandia American Corp, the court, pointing to the difficulties inherent 
in the appraisal of large but noncontrolling blocks of stock, refused to make an assess
ment of the Sandia stock because of the necessarily speculative nature of such a valu
ation. 304 F. Supp. 980, 989-90 (E.D. Pa. 1969), modified on other grounds, 452 F.2d 
510 (3d Cir.), cert, denied, 404 U.S. 938 (1971) (rule 10b-5 action). Equally impor
tant, the court observed that because of size and valuation difficulties, the plaintiff 
would find selling its holding to anyone but the defendants impracticable. Id. at 990. 
Rescission was unavailable because the defendant had spun off and subsequently relin
quished his ownership interests in the securities fraudulently acquired from the 
plaintiffs. Id.

The first of the alternative forms of relief, defendant’s purchase of 
plaintiff’s shares at the price paid by the plaintiff, is the most attractive 
for it eliminates from the court’s consideration two especially difficult 
problems raised by the second alternative. The first of these problems 
is the inherently speculative appraisal of the residual value of the plain
tiff’s stock in the target company. In Chris-Craft, as will be the case 
in other litigation, the evidence adduced by the parties on the residual 
value of the stock was substantially divergent.96 Appraising the resid
ual value of the Piper stock is especially complex since CCI might 
assume control of Piper for the duration of the injunction barring BPC 
from voting its unlawfully acquired shares.97 The speculative burden 
imposed on the court arguably is no less than that imposed when a 
court must decide whether to grant rescission where the market value 
of the property has fluctuated subsequent to the transaction.98
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The second inquiry eliminated by the re-tender form of relief is 
whether the residual value should be appraised at the time of the trans
actions or at the date of decision. If the Cbris-Crajt district court 
recognizes the date of final decision as the appropriate date on which 
to appraise the residual value, then the Second Circuit’s formulation 
of damages as the difference between the value of CCI’s shares before 
BPC’s acquisition of control and the residual value is sufficient to 
restore the plaintiff to the status quo ante. An appraisal of residual 
value on the date of the final decision in the litigation would compen
sate CCI for its entire investment by allowing CCI to aggregate its dam
ages with the proceeds receivable on the sale of its stock. However, 
scant authority supports measurement of damages as of the decision 
date," and the decision date measure is significant only if the residual 
value at decision is less than the residual value immediately after the 
transactions.* 100

See Chasins v. Smith, Barney & Co., Inc., 438 F.2d 1167 (2d Cir. 1970). In Chasins 
the court held as a material omission in violation of rule 10b-5 the failure of a broker 
to reveal that it was making a market in securities which the broker recommended for 
its customer’s purchase. Id. at 1169-72. Holding that the broker-defendant should have 
disclosed the possible conflict of interest to the customer-plaintiff, the court rejected 
the defendant’s contention that the plaintiff should receive out-of-pocket damages 
measured as of the transaction date. Id. at 1173. Since the plaintiff paid the same for 
his shares as other persons paid for the same securities from other dealers, the plaintiff 
would not have recovered any damages under this measure. By computing damages 
as the difference between the purchase price and the amount received upon subse
quent sale, the court effectively awarded the plaintiff damages equivalent to rescission. 
See id.

Nevertheless, at least one commentator has cautioned against placing reliance on 
Chasins because the court’s holding may be limited to circumstances in which a mis
statement or omission by a broker to his client induced the client to purchase and 
inured to the special benefit of the broker. See Cobine, supra note 35, at 673.

ioo CCI argues that the decision date should be the applicable time for measuring 
residual value. See Plaintiff’s Memorandum of Law on Damages and Injunctive Relief, 
Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341 (2d Cir.), cert, denied, 
414 U.S. 910 (1973). Presumably, CCI so argues because the market price has declined 
dramatically during the four and one-half years since the tender offer contest. The 
decline in the market price may be irrelevant, however, since the applicable judicial 
standard is the residual value and not the market price of CCI’s shares. The residual 
value was substantially less than the market value of the stock at the time of the trans
actions. The highest appraisal ascribed to the residual value at trial was only $35 a 
share while the market price of the stock between January and August 1969 fluctu
ated between $77% and $50% a share. See Plaintiff’s Post-Trial Brief at 136-38, Chris- 
Craft Indus., Inc. v. Piper Aircraft Corp., supra; ISL Daily Stock Price Index, New 
York Stock Exchange (1969).

Although both of the suggested remedies would effectuate the ob
jective of fully compensating private parties injured by violations of 
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the federal securities laws, both also would generate difficulties. For 
example, the re-tender formula may be inadequate as a deterrent101 
and inconsistent with a contemporaneous injunction barring a defendant 
from voting its shares in the target,102 while the decision date standard 
for measuring the residual value still requires speculation on the ap
propriate appraisal value. On the other hand, both alternatives pro
vide the plaintiff with damages equivalent to rescission, a result that the 
Second Circuit’s formulation in Chris-Craft will accomplish only if 
the district court on remand measures the residual value of CCI’s Piper 
stock under the decision date standard.

101 The re-tender remedy, in effect, compels the defendant to increase its equity in 
the target or, where the defendant is the target itself, to reacquire its own shares. Since 
this increase in equity or treasury stock can have a favorable impact on the defendant’s 
financial statements, the deterrent effect of the remedy may be minimal. Therefore, if 
deterring future violations of section 14(e) is a principal objective in formulating 
relief, the re-tender remedy may not be viable.

102 For example, in Chris-Craft the injunction barring BPC from voting for at least 
5 years the unlawfully acquired Piper shares will prevent BPC from voting approxi
mately 14Yz percent of the Piper stock and thus will deprive BPC of majority control. 
See 480 F.2d at 380. Its acquisition by re-tender of CCI’s 42 percent block of stock, 
however, would ensure it absolute control. Thus, the effect of the injunction, imposed 
to deny BPC the benefits of its wrongdoing by preventing BPC from exercising ma
jority control, is negated by the re-tender remedy where that remedy gives the wrong
doing party virtually absolute control of the target. The re-tender alternative seems 
most appropriate where the plaintiff’s percentage of ownership of the target is rela
tively insignificant; the defendant’s acquisition of the small number of shares will not 
significantly enhance the defendant’s control.

103 Where causation is less clear, some lesser form of relief is appropriate, for a 
defendant should not be required to bail-out a plaintiff whose failure to acquire control 
is based as much on its own injudicious business tactics as on its opponent’s violations 
of section 14(e). In such instances, the defendant should be liable only to the extent 
that the plaintiff can prove damages with reasonable certainty. Arguably, an assess
ment against the defendant for the administrative expenses associated with the plain
tiff’s venture is appropriate. See H.K. Porter Co. v. Nicholson File Co., 353 F. Supp. 
153, 165 (D.R.I. 1972) (dictum), aff'd, 482 F.2d 421 (1st Cir. 1973).

104 See 2 A. Bromberg, supra note 9, § 9.1, at 227 (1967); Weiskopf, supra note 83, at 
50, 55-57 (the requests for rescission in Exchange Act cases are subject to traditional 

When aggregated with consequential damages, relief equivalent to 
rescission most effectively compensates the plaintiff for the entire 
loss suffered as a result of the defendants’ fraudulent conduct and 
imposes no more than a reasonable burden on the wrongdoing parties 
where the causal nexus between their illegal conduct and the plaintiff’s 
injury is clearly established.103 Both section 14(e) and rescission-re
lated remedies in securities fraud cases still are in the formative stage. 
The underlying circumstances of section 14(e) actions by defrauded 
tender offerors, together with laches considerations104 and the degree 
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of causation demonstrated, should limit the extent to which rescission
type remedies are available.

PUNITIVE DAMAGES

Despite limited district court authority approving the imposition of 
punitive damages in suits based on implied causes of action under the 
Securities Exchange Act of 1934,105 such damages are not warranted 
in section 14(e) suits even where the defendant’s conduct reveals an 
aggravated degree of culpability.106 The authorization of punitive dam
ages in securities fraud cases is based on the common law; proponents 
of punitive damages argue that the “actual damages” limitation in sec
tion 28(a)107 is applicable only to actions expressly authorized under 
the Act and that implied actions should be governed by underlying 
common law tort principles.108 No court of appeals has affirmed, how
ever, a district court’s award of punitive damages or has itself imposed 
such damages in an implied action under the securities acts.109 * Punitive 

equitable defenses of waiver, laches, and estoppel). The degree of defendant’s scienter 
also may be an element in a court’s consideration of whether to grant rescission. See 
2 A. Bromberg, supra. This sliding scale of culpability has been adverted to in the 
determination of an appropriate remedy in at least one securities fraud case. See 
Zeller v. Bogue Elec. Mfg. Co., 476 F.2d 795, 803 n.ll (2d Cir.), cert, denied, 414 U.S. 
908 (1973).

105 See, e.g., de Haas v. Empire Petroleum Co., 302 F. Supp. 647 (D. Colo. 1969), 
rev'd, 435 F.2d 1223 (10th Cir. 1970); Hecht v. Harris, Upham & Co., 283 F. Supp. 417 
(N.D. Cal. 1968) (dictum), modified, 430 F.2d 1202 (9th Cir. 1970); Baumel v. Rosen, 
283 F. Supp. 128 (D. Md. 1968), rev’d, 412 F.2d 571 (4th Cir. 1969), cert, denied, 396 U.S. 
1037 (1970).

106 Some courts have limited the imposition of punitive damages to cases in which 
the defendant was blatantly culpable. See de Haas v. Empire Petroleum Co., 302 F. Supp. 
647, 649 (D. Colo. 1969), rev'd, 435 F.2d 1223 (10th Cir. 1970) (punitive damages 
allowed “where aggravated scienter is clearly shown”) ; Globus v. Law Research Serv., 
Inc., 287 F. Supp. 188, 193 (S.D.N.Y. 1966) (jury instructed that imposition of punitive 
damages requires high degree of culpability constituting “moral turpitude or dis
honesty and a wanton indifference to one’s obligations”), rev’d, 418 F.2d 1276 (2d Cir. 
1969), cert, denied, 397 U.S. 913 (1970).

107 Securities Exchange Act of 1934, § 28(a), 15 U.S.C. § 78bb(a) (1970).
108 See De Neane v. McDonnel & Co., [1969 Transfer Binder] CCH Fed. Sec. L. 

Rep. 51 92,463, at 98,193 (D.D.C. 1969); Hecht v. Harris, Upham & Co., 283 F. Supp. 417, 
445 (N.D. Cal. 1968) (dictum), modified, 430 F.2d 1202 (9th Cir. 1970). Most jurisdictions 
permit punitive damages in common law tort actions involving cases of grievous or 
intentional wrongdoing, and some permit such awards in actions that do not involve 
intentional conduct. See C. McCormick, supra note 25, § 81, at 286-87; Note, The 
Imposition of Punishment by Civil Courts: A Reappraisal of Punitive Damages, 41 
N.Y.U.L. Rev. 1158, 1159 (1966).

109 See, e.g., Globus v. Law Research Serv., Inc., 418 F.2d 1276 (2d Cir. 1969), rev’g
287 F. Supp. 188 (S.D.N.Y. 1966), cert, denied, 391 U.S. 913 (1970); Baumel v. Rosen,
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damages are arguably unnecessary, for the securities laws provide an 
extensive arsenal of weapons that can serve the retributive, deterrent, 
and compensatory functions of punitive damages.110 Moreover, since 
violations of the securities laws frequently affect many persons and 
since many suits may arise from a single violation, monitoring the total 
amount of punitive damages granted and limiting the total to a reason
able level would be extremely difficult. Further, the wrongdoing cor
poration’s shareholders must ultimately bear the burden of an assess
ment of punitive damages, and this inequity also weighs against their 
imposition.111

412 F.2d 571 (4th Cir. 1969), revg 283 F. Supp. 128 (D. Md. 1968), cert, denied, 396 
U.S. 1037 (1970); Green v. Wolf Corp., 406 F.2d 291 (2d Cir. 1968), cert, denied, 395 
U.S. 977 (1969) ; Myzel v. Fields, 386 F.2d 718 (8th Cir. 1967), cert, denied, 390 U.S. 951 
(1968).

n° See Comment, The Availability of Punitive Damages for Express and Implied 
Causes of Action Under the Securities Act of 1933 and the Securities Act of 1934, 43 
Temp. L. Q., 140, 147-48 (1970). These weapons include Securities and Exchange Com
mission criminal and injunctive actions, which may request ancillary relief in the 
form of disgorgement of unlawfully acquired profits, and private or class actions that 
often lead to sizable recoveries. See Globus v. Law Research Serv., Inc., 418 F.2d 1276, 
1283-85 (2d Cir. 1969), cert, denied, 397 U.S. 913 (1970).

m See Comment, supra note 110, at 147-48.
112 See Comment, Punitive Damages for Securities Regulation, 8 Houston L. Rev. 

137, 154 (1970); Comment, Punitive Damages in Implied Civil Actions Under the Fed
eral Securities La-ws: The Need for Flexibility, 17 U.C.L.A.L. Rev. 1280, 1300-05 (1970). 
See also de Haas v. Empire Petroleum Co., 302 F. Supp. 647, 649 (D. Colo. 1969), rev'd, 
435 F.2d 1223 (10th Cir. 1970).

113 See Comment, Punitive Damages for Securities Regulation, 8 Houston L. Rev. 
137, 151 (1970).

Those who favor granting punitive damages in rule 10b-5 actions 
assert that punitive damages should be available in appropriate and 
necessary cases.112 In addition to finding support in the common law tort 
analogy, the proponents generally argue that punitive damages must be 
available to stimulate investigation and damage suits; limitation of 
recovery to actual damages for violations of the federal securities laws 
still may allow violators to profit from their wrongdoing because 
investors and the Securities and Exchange Commission probably can
not discover every fraudulent act and because the expense of suit will 
prevent many defrauded investors from bringing actions.113 Whatever 
the merits of this argument in respect of rule 1 Ob-5 actions, it is wholly 
inapposite to section 14(e) suits brought by tender offerors. An offer
or’s economic stake in the outcome of the battle for control, the 
offeror’s resources, and the possibility of an extraordinarily large re
covery provide the offeror with the incentive and the capacity to 
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detect violations and to pursue remedies vigorously.114 The imposition 
of punitive damages cannot be justified either on retributive or com
pensatory grounds or by their marginal effect in deterring would-be 
violators.115

114 See H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421, 424 (1st Cir. 1973).
115 See Globus v. Law Research Serv., Inc., 418 F.2d 1276, 1285 (2d Cir. 1969), cert, 

denied, 397 U.S. 913 (1970). Two district courts have imposed punitive damages only 
against individual—as opposed to corporate—defendants. See de Haas v. Empire Pe
troleum Co., 302 F. Supp. 647 (D. Colo. 1969); Globus v. Law Research Serv., Inc., 287 
F. Supp. 188 (S.D.N.Y. 1966). This distinction apparently was designed to prevent 
the innocent public shareholders and creditors of the corporate defendant from bearing 
the burden of punitive damages. See de Haas v. Empire Petroleum Co., supra at 648; 
cf. H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421, 424-25 (1st Cir. 1973) (fairness 
to shareholders and to creditors suggests that damages for violation of section 14(e) 
should be assessed only against individual defendants).

Conclusion

Although the Second Circuit’s measure of damages in Chris-Crajt 
is sufficiently flexible to permit the district court to compensate CCI 
adequately, the measure delineated by the Second Circuit should be 
applied only where the plaintiff has acquired a block of shares in the 
target company that would constitute effective control in the absence 
of the defendant’s violations. If not so limited, the Second Circuit’s 
measure of damages paradoxically might assess damages inversely with 
the quantum and effectiveness of the defendant’s illegal conduct. The 
measure of damages under the Second Circuit’s formula is the difference 
between the value of the plaintiff’s stock in the absence of the defend
ant’s violations and the residual value in light of the violations; the 
further the plaintiff’s percentage of ownership were from control, 
the less would be the reduction in the value of the plaintiff’s stock and 
the less would be the damages awarded. The plaintiff’s lesser recovery 
might be the result of more culpable conduct by the defendant since 
the effectiveness of the defendant’s fraud in inducing shareholders of 
the target not to tender to the plaintiff would limit the amount of 
stock the plaintiff could acquire.

As a further consequence of the first corporation’s limiting the second 
corporation’s acquisition of stock, the second corporation’s consequen
tial damages would be reduced because the carrying costs would be 
computed on a smaller basis. Although this consequence does not 
harm the plaintiff, who receives compensation for costs, it does allow 
the wrongdoer to incur less liability by virtue of its more egregious 
and effective illegal conduct. Such a result is incompatible with the 
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concept that private rights of action under the federal securities laws 
stimulate compliance with those laws and serve as a necessary supple
ment to Securities and Exchange Commission enforcement action.116

116 See J.I. Case Co. v. Borak, 377 U.S. 426, 432 (1964); H.K. Porter Co. v. Nichol
son File Co., 482 F.2d 421, 424 (1st Cir. 1973).

117 See Crane Co. v. American Standard Co., [1973 Transfer Binder] CCH Fed. Sec. 
L. Rep. 11 94,327, at 95,125 (2d Cir. Dec. 19, 1973).

ns The Supreme Court has adopted presumptions in actions brought under two 
other antifraud provisions of the Securities Exchange Act of 1934. See Affiliated Ute 
Citizens v. United States, 406 U.S. 128, 153-54 (1972) (section 10(b)); Mills v. Electric 
Auto-Lite Co., 396 U.S. 375, 384-85 (1970) (section 14(a)).

U9 So long as the plaintiff establishes that it had a reasonable opportunity to acquire 
control in the absence of the defendant’s violations, the fact that the plaintiff may have 
grossly overpaid for the shares it acquired is irrelevant. An offeror has the right to 
establish the price it will pay for control; the value of control may vary depending 
on the attributes of the target and on the interests of the parties. A defendant whose 
unlawful conduct has prevented the plaintiff from attaining its objective should not 
be exonerated merely because control of the target could have been acquired for less 
consideration.

i20 Although an injunction barring the wrongdoer from voting his illegally acquired 
shares might enhance the plaintiff’s position, such an injunction would be meaningless 
to the plaintiff where the litigation continued for several years and where, as in 
Chris-Craft, the defendant used the time to change the character of the target company 
from that which the plaintiff sought. See notes 14-18 supra and accompanying text. In 
this situation, only rescission will adequately compensate the plaintiff.

Courts must tailor relief in favor of a tender offeror defrauded in 
violation of section 14(e) to the circumstances underlying each case. 
The formulation of damages requires a deliberate analysis and rigorous 
articulation of the chain of causation between the defendant’s illegal 
conduct and the plaintiff’s ultimate position117 because damages should 
be commensurate with causation. Difficulties in evaluation of caus
ation on a case-by-case basis may require the adoption of certain pre
sumptions as the only practicable method of resolving the issue. Con- 
cededly, the vagaries of the reliance-causation issue present formidable 
obstacles to the development of presumptions. However, plaintiffs in 
securities fraud cases ought not be precluded from recovery because 
of an intransigent and inflexible burden of proof of causation.118

If a plaintiff proves causation by establishing that it had a reasonable 
chance to achieve control but lost the opportunity as a result of its 
opponent’s illegal acts, the court at a minimum should ensure that the 
plaintiff is compensated for its entire investment in the target.119 Where 
the value to the plaintiff of the target’s stock has fallen during the 
period prior to the final disposition of the litigation, relief tailored 
to compensate the plaintiff probably will require the imposition of a 
rescission-type remedy.120 Where the value of the target to the plain
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tiff instead has remained at such a level that the plaintiff requests relief 
which would give it control of the target, the court, if it awards the 
requested relief, gives the plaintiff the benefit of events which have 
occurred subsequent to events underlying the controversy. While the 
reluctance of courts to award relief where the plaintiff has had a specu
lative advantage is sound, the alternative of awarding damages which 
reimburse the plaintiff for no more than its investment may eliminate 
any deterrent effect of the remedy.

The conflict between the objectives of preventing the plaintiff from 
receiving the benefits of subsequent events and of deterring future 
violations creates for the courts a dilemma, the solution to which is not 
obvious. Yet, on balance, the judicial posture and perhaps presump
tion should be to resolve the damages question in favor of the legis
lative intent to ensure full and fair disclosure of all material information 
in takeover contests.121 Although the speculative evils inherent in 
formulating a remedy that awards control of a target to an offeror years 
after the tender offer contest in fact may be no less than those involved 
when rescission is sought by a buyer or seller of securities a substan
tial time after the operative events have transpired in a typical section 
10(b) action, the remedial purpose of the Williams Act clearly sug
gests that the deterrent objective should prevail in the imposition of 
remedies. Courts must carefully devise remedies in action under section 
14(e) to effectuate both compensation for injury and deterrence of 
future violations.

121 See H.R. Rep. No. 1711,90th Cong., 2d Sess. (1968).

Harvey S. Schochet





THE ROLE OF THE CORPORATE SELLER 
IN SUITS LITIGATED UNDER SECTION 7 
OF THE CLAYTON ACT

Corporations contemplating acquisition of all or part of the stock or 
assets of another corporation or considering the sale of all or part of 
their own stock or assets to another corporation must consider carefully 
the relevance of section seven of the Clayton Act,1 the most important 
antitrust provision under which the legality of corporate fusions is 
judged.2 Section seven proscribes the acquisition by a corporation en
gaged in interstate commerce of all or part of the stock or assets of an
other corporation also engaged in interstate commerce where in any 
line of commerce the effect of the acquisition “may be substantially to 
lessen competition, or to tend to create a monopoly.” 3 When the Anti
trust Division of the Department of Justice decides to challenge an acqui
sition as violative of section seven, the Government frequently files a 
complaint against both the acquiring corporation and the acquired cor
poration, naming them as co-defendants. Corporate sellers, however, 
recently have questioned whether they can be retained as defendants 
beyond the injunctive stage in section seven suits and whether, if re-

1 Clayton Act § 7, 15 U.S.C. § 18 (1970).
2 The Justice Department has indicated that the validity of an acquisition will be 

tested solely under section seven. See Justice Department Merger Guidelines 1 (1968). 
In addition to section seven of the Clayton Act, several other important antitrust pro
visions may be used to challenge the validity of particular mergers and acquisitions. See 
United States v. Manufacturer’s Hanover Trust Co., 240 F. Supp. 867, 878, 956 (S.D.N.Y. 
1965) (bank merger violated both section one of the Sherman Act and section seven of 
the Clayton Act); Dean Foods Co., 70 F.T.C. 1146, 1288-1292 (1966) (corporate sale 
of assets violated section five of the Federal Trade Commission Act); Sherman Act

1, 2, 15 U.S.C. 1, 2 (1970); Federal Trade Commission Act § 5(a)(1), 15 U.S.C. 
§ 45 (a)(1) (1970).

a Clayton Act 5 7, 15 U.S.C. § 18 (1970). Since section seven is phrased in the dis
junctive, proof of either a probable substantial lessening of competition or a tendency 
toward monopoly suffices to establish a violation of the statute. Id.; see United States 
v. Pabst Brewing Co., 384 U.S. 546, 549 (1966).

By enacting section seven, Congress intended to provide a standard which would 
check anticompetitive business combinations before they reached the dimensions of a 
Sherman Act violation. See United States v. E.I. du Pont de Nemours & Co., 353 U.S. 
586, 589 (1957); S. Rep. No. 1775, 81st Cong., 2d Sess. 4-5 (1950) ; S. Rep. No. 698, 63d 
Cong., 2d Sess. 1 (1914).
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tained, any relief can be granted against them when the acquisition in 
question is found to be illegal.4

4 See, e.g., Dailey v. Quality School Plan, Inc., 380 F.2d 484, 488 (5th Cir. 1967) 
(claim that section seven is directed at acquiring corporation only); United States v. 
Phillips Petroleum Co., 1973-2 Trade Cas. 95,508, 95,536 (C.D. Cal. 1973), aff’d, 42 
U.S.L.W. 3709 (U.S. July 9, 1974) (argument that the seller of the acquired assets is 
not a proper subject of a section seven suit); Record Club of America, Inc. v. Capitol 
Records, Inc., 1971 Trade Cas. 90,896, 90,900 (S.D.N.Y. 1971) (contending plain language 
of section seven indicates the seller is not included in statutory proscription).

In United States v. Ed. du Font de Nemours & Co. the trial court ruled that although 
the corporate seller, General Motors, had not violated section seven, it could be re
tained as a defendant. See 177 F. Supp. 1, 10-11 (N.D. Ill. 1959), rev'd on other grounds, 
366 U.S. 316 (1961). On appeal from the trial court’s order requiring partial divestiture, 
the Supreme Court failed to decide whether section seven relief could be granted against 
a seller and stated only that on remand General Motors would be able to renew its 
objections to the district court’s power to grant relief against it. United States v. E.I. 
du Pont de Nemours & Co., 366 U.S. 316, 335 (1961).

5 See, e.g., United States v. Atlantic Richfield Co., 297 F. Supp. 1060-61 (S.D.N.Y. 
1969); United States v. Chrysler Corp., 232 F. Supp. 651, 659-60 (D.N.J. 1964); United 
States v. Ingersoll-Rand Co., 218 F. Supp. 530, 540 (W.D. Pa.), aff’d, 320 F.2d 509 (3rd 
Cir. 1963); United States v. Parents Magazine Enterprises, Inc., 1962 Trade Cas. 76,757, 
76,759 (N.D. Ill. 1962); Clayton Act § 15, 15 U.S.C. § 25 (1970).

6 Frequently the issuance of a preliminary injunction may create financial risks and 
business uncertainties which will lead to cancellation of the merger for reasons unrelated 
to the defendant’s evaluation of the probability of ultimate success on the merits. In 
some instances, the entry of a preliminary injunction has resulted in the abandonment 
of the proposed acquisition. See Lewis, Preliminary Injunctions in Government Section
7 Litigation, 17 Antitrust Bull. 1, 7 n.22 (1972). See also Note, Preliminary Relief 
for the Government Under Section 7 of the Clayton Act, 79 Harv. L. Rev. 391 (1965-66).

Moreover, acquisitions are planned on the basis of predictions about the future; if the 
transaction is enjoined, the companies involved may suffer substantial harm. See United 
States v. Ingersoll-Rand Co., 218 F. Supp. 530, 545 (W.D. Pa.), aff’d, 320 F.2d 509 (3rd 
Cir. 1963) (acquired company failed to borrow money to pay income taxes and debts 
because it anticipated receiving financial aid through the acquisition).

7 Once the acquisition has been completed, it cannot be enjoined. United States v. 
Wallace & Tiernan Co., 1954 Trade Cas. 69,115, 69,117-18 (D.R.I. 1953) (when merger 
has been consummated, issuance of preliminary injunction would be “futile and beyond 
the power of the Court”).

The Government clearly has statutory authority to seek preliminary 
injunctive relief against the corporate seller to prevent consummation 
of the sale.5 The inclusion of the seller at this stage in the litigation makes 
sense, since the corporate seller retains an economic interest in ensuring 
that the transaction is not enjoined and thus will defend vigorously 
against the Justice Department action.6 Where the preliminary injunc
tion is denied and the acquisition is consummated, however, the seller 
has achieved its economic objectives and no longer has an interest in 
remaining a party to the suit.7 Moreover, the corporate seller has a prac
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tical and justifiable interest in avoiding the burdens generally associated 
with protracted antitrust litigation.8 9 While the corporate seller arguably 
does not have to assume the full burden of preparing for or participating 
in a trial on the merits/ the amount of pretrial activity for a corporate 
seller in an antitrust suit is disproportionately burdensome compared to 
other types of litigation.10 Furthermore, a corporate seller in the process 
of liquidation may feel obligated to delay distribution of the proceeds 
from the sale until the case is completed.11

8 Defending section seven suits is likely to be a heavy drain on the manpower, financial 
resources, and patience of the litigants. See Duke, Scope of Relief Under Section 7 of 
the Clayton Act, 63 Colum. L. Rev. 1192, 1193-94 (1963). Attorneys’ fees can reach 
six figures, and the indirect costs in reputation and goodwill that may result also must 
be considered part of the overall costs of defending a section seven suit. See E. Kintner, 
An Antitrust Primer xii (1964).

9 See United States v. Pabst Brewing Co., 183 F. Supp. 220, 221 (E.D. Wis. 1960) 
(defendant-seller’s election to have an observer at the trial should not be considered a 
hardship).

10 See Judicial Conf. Study Group on Protracted Litigation, Handbook Of Recom
mended Procedures For The Trial Of Protracted Cases (1960), reprinted in 25 F.R.D. 
351 (1960); McAllister, The Big Case: Procedural Problems in Antitrust Litigation, 64 
Harv. L. Rev. 27 (1950). The dimensions of most antitrust suits necessarily impose 
large discovery burdens on the respective parties. See United States v. Tidewater Oil 
Co., 409 U.S. 151 (1972) (five years of pretrial discovery and preparation). This is 
true not only because the factual and economic issues usually are complex but also be
cause, whether or not the case is eventually tried, skillful application of pretrial pro
cedures can do much to shape its disposition. See generally Freund, The Pleading and 
Pre-Trial of An Antitrust Claim, 46 Cornell L.Q. 555 (1961).

11 See Record, vol. II, at 14, United States v. Falstaff Brewing Corp., Civil No. 3523 
(D.R.I., Sept. 22, 1965) (unpublished judgment order).

12 See, e.g., Record Club of America, Inc. v. Capitol Records, Inc., 1971 Trade Cas. 
90,986, 90,900 (S.D.N.Y. 1971) (motion granted); United States v. Falstaff Brewing 
Corp., Civil No. 3523, at 2-3 (D.R.I., Sept. 22, 1965) (unpublished judgment order) 
(motion granted); United States v. Pabst Brewing Co., 183 F. Supp. 220, 221 (E.D. 
Wis. 1960) (motion denied); cf. McGuire v. Columbia Broadcasting Sys., Inc., 399 F.2d 
902 (9th Cir. 1968) (Clayton Act section three applies only to seller; buyer’s motion 
for summary judgment granted).

13See, e.g., Dailey v. Quality School Plan, Inc., 380 F.2d 484, 488 (5th Cir. 1967) 
(motion granted); United States v. Phillips Petroleum Co., 1972 Trade Cas. 91,740 (C.D. 
Cal. 1971) (motion denied); Dean Foods Co., 70 F.T.C. 1146, 1290 (1966) (motion 
granted as to section seven claim; denied as to Federal Trade Commission Act section 
five claim).

To avoid the rigors and burdens of lengthy, complex litigation, cor
porate sellers have sought dismissal from section seven antitrust actions 
by moving for summary judgment12 or by asserting that the complaint 
fails to state a claim upon which relief can be granted.13 Arguing that 
section seven of the Clayton Act proscribes only the conduct of the 
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acquiring corporation and is not directed at the selling corporation,14 
corporate sellers contend that the Government can neither assert a cause 
of action under section seven nor seek relief against them based on a 
claim against the acquiring corporation.15 As the Government has con
ceded,16 this argument has merit. The language of section seven ex
plicitly states that “[n]o corporation shall acquire” the stock or assets 
of another corporation17 and contains no reference to the corporate 
seller.18 Moreover, the legislative history of section seven indicates that 
it was not meant to apply to corporate sellers.19 *

14 This position is supported by leading commentators. See M. Handler, Twenty- 
Five Years of Antitrust 394 (1973) ; J. Von Kalinowski, 16A Business Organizations 
—Antitrust Laws & Trade Regulation § 15.06[3], at 15-42 (1969).

15 See United States v. E. I. du Pont de Nemours & Co., 177 F. Supp. 1, 11 (N.D. Ill. 
1959), rev'd on other grounds, 366 U.S. 316 (1961). See also Dailey v. Quality School 
Plan, Inc., 380 F.2d 484, 488 (5th Cir. 1967); United States v. Falstaff Brewing Corp., 
Civil No. 3523, at 3 (D.R.I., Sept. 22, 1965) (unpublished judgment order).

16 See United States v. Reed Roller Bit Co., 274 F. Supp. 573, 590 (W.D. Okla. 1967) 
(Government claimed that even if the corporate seller was not a proper defendant to a 
section seven charge, relief could be imposed in accordance with the broad equitable 
powers of the district court); United States v. Pabst Brewing Co., 183 F. Supp. 220, 221 
(E.D. Wis. 1960) (Government conceded corporate seller was not charged with offense 
but contended seller was proper party for purposes of relief).

17 Clayton Act § 7, 15 U.S.C. § 18 (1970).
18 See Dailey v. Quality School Plan, Inc., 380 F. 2d 484, 488 (5th Cir. 1967); Record 

Club of America, Inc. v. Capitol Records, Inc., 1971 Trade Cas. 90,986, 90,900 (S.D.N.Y. 
1971); Dean Foods Co., 70 F.T.C. 1146, 1295 (1966).

19 The legislative history of section seven demonstrates that the bill was designed to 
discourage the formation of stockholding companies and to prevent the evils attendant 
to the secret accumulation of economic power through stock acquisitions. See S. Rep. 
No. 698, 63d Cong., 2d Sess. 13 (1914); H.R. Rep. No. 627, 63d Cong., 2d Sess. 6, 17 
(1914). Congress, therefore, directed its attention to the acquiring corporation rather 
than to the constituent companies which transferred their stock to the holding company. 
See 51 Cong. Rec. 9077 (1914) (remarks of Representative Volstead).

2070 F.T.C. 1146, 1294 (1966).
21 15 US.C. § 45 (1970).

Despite the initial appeal of the argument that the corporate seller 
should be dismissed from a section seven suit solely because of the literal 
language of the statute, this theory has encountered judicial resistance 
because it rests upon the assumption that violation of section seven is a 
prerequisite to retaining the acquired corporation as a defendant. The 
Federal Trade Commission rejected this proposition in Dean Foods Co.™ 
a suit brought under section seven of the Clayton Act and under section 
five of the Federal Trade Commission Act.21 The Commission agreed 
with the corporate seller that the language in section seven is directed 
solely against acquiring companies and does not encompass the activities 
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of the corporate seller.22 Nevertheless, after dismissing the section seven 
charge against the seller, the Commission concluded that it had the au
thority to grant relief against a firm whose assets were acquired in viola
tion of section seven and therefore retained the seller as a defendant.23 
The Commission stated that its authority derived not only from the 
seller’s independent liability for violating section five of the Federal 
Trade Commission Act,24 but also from the Commission’s power as an 
equitable body to administer relief that would fully effectuate the goals 
of the statutes it enforced.25 Similarly, in section seven suits the Govern
ment asserts that relief may be granted against the corporate seller when 
such relief is necessary to eradicate the illegal effects of a section seven 
violation.26

22 70 F.T.C. at 1290.
23 See id. at 1293. According to the Commission, once the determination is made 

that a court of equity has the authority to grant relief against a corporate seller, the 
question whether the corporate seller has violated section seven is moot. Id. at 1290 
& n.110.

24 Id. at 1293; see 15 US.C. § 45 (1970). The Commission stated that unlike section 
seven of the Clayton Act, section five of the Federal Trade Commission Act may be 
violated by the corporate seller. 70 F.T.C. at 1291-92; see 15 U.S.C. 18, 45 (1970).

2®70 F.T.C. at 1293 (dictum). The Commission decided not to grant relief against 
the corporate seller, however, because adequate relief could be obtained against Dean 
Foods, the acquiring corporation. Id. at 1294.

28 See, e.g^ United States v. Phillips Petroleum Co., 1973-2 Trade Cas. 95,508, 95,537 
(C.D. Cal. 1973), aff’d, 42 U.S.L.W. 3709 (U.S. July 9, 1974); United States v. Pabst 
Brewing Co., 183 F. Supp. 220, 221 (E.D. Wis. 1960); United States v. E.I. du Pont de 
Nemours & Co., 177 F. Supp. 1, 10-11 (N.D. Ill. 1959), rev’d on other grounds, 366 U.S. 
316 (1961).

27 See United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 326 (1961); 
International Salt Co. v. United States, 332 U.S. 392, 401 (1947). The guiding principle 
in an equity judgment is that the court must require the defendant to do everything 
possible to repair the competitive damage. See Timberg, Equitable Relief Under the 
Sherman Act, 1950 U. III. L.F. 629, 632.

28 15 US.C. 5 25 (1970).
29 See United States v. E.I. du Pont de Nemours & Co., 117 F. Supp. 1, 11-12 (N.D. 

Ill. 1959), rev’d on other grounds, 366 U.S. 316 (1961).

Since the goal of an antitrust remedy is the restoration of full com
petition,27 the corporate seller, although not in violation of section seven, 
should be retained as a party defendant when necessary to the imple
mentation of effective relief. Authority to retain and to grant relief 
against corporate sellers derives from section 15 of the Clayton Act,28 
which bestows broad remedial equity powers on the district courts.29 
Determining the scope of the court’s power to remedy antitrust viola
tions under this provision has been troublesome because of the absence 
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of clear statutory guidelines.30 Moreover, the legislative history provides 
little guidance on the question of whether an equity court has the power 
to retain the corporate seller in order to grant relief against it.31 32 33 As a 
result, courts have been able to interpret section 15 as a broad grant of 
discretion enabling them to fashion decrees appropriate to each case, 
discretion which encompasses the option of including a corporate seller 
in the decree when necessary to enforce the policy of the antitrust laws.82

30 See Duke, supra note 8, at 1198.
31 Section 15 was intended to be substantially identical to section four of the Sherman 

Act. See United States v. E.I. du Pont de Nemours & Co., 177 F. Supp. 1, 15 (ND. 
Ill. 1959), rev’d on other grounds, 366 U.S. 316 (1961); 15 U.S.C. § 4 (1970); S. Rep. 
No. 698, 63d Cong., 2d Sess. 17 (1914). Decisions construing equity powers under 
section four, therefore, would seem to furnish a logical starting place for delineation of 
relief powers under section 15; however, the section four decisions are uninstructive. 
See United States v. National Lead Co., 332 U.S. 319, 366 (1947) (Douglas, J., dissent
ing) (equity powers under antitrust laws “though not specifically enumerated are ample 
to thwart the plans of those who would build illegal empires . . . .”).

32 See, e.g., United States v. E.I. du Pont de Nemours & Co., 353 U.S. 586, 607-08 
(1957) (the district courts are clothed with broad discretion to model their judgments 
to fit the exigencies of the case); International Salt Co. v. United States, 332 US. 392, 
400-01 (1947) (the district courts can shape their judgments to each case); Hecht Co. 
v. Bowles, 321 U.S. 321, 329 (1944) (“the essence of equity jurisdiction has been the 
power to mould each decree to the necessities of the particular case”); United States 
v. E.I. du Pont de Nemours & Co., 177 F. Supp. 1, 11 (N.D. Ill. 1959) (section 15 grants 
courts all the historical powers of courts of equity). See also A.D. Neale, The Anti
trust Laws of the United States 403 (1970) (equity powers of the court in civil anti
trust proceedings are virtually unlimited).

The district courts’ discretion is not, however, untrammeled. See United States v.
E.I. du Pont de Nemours & Co., 366 U.S. 316, 322-23 (1961) (close scrutiny of antitrust 
decrees not precluded by broad discretion of district courts).

33 Unless the decree opens the market to competition, “the Government has won a 
lawsuit and lost a cause.” International Salt Co. v. United States, 332 U.S. 392, 401
(1947); accord, Ford Motor Co. v. United States, 405 U.S. 562, 573 (1972); United 
States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 326 (1961); United States v. 
United States Gypsum Co., 340 U.S. 76, 88 (1950); United States v. Reed Roller Bit Co., 
274 F. Supp. 573, 590 (W.D. Okla. 1967).

84See Schine Chain Theatres v. United States, 334 U.S. 110, 128-29 (1948).
36See International Salt Co. v. United States, 332 U.S. 392, 400-01 (1947).

The fact that the district courts have authority to retain corporate 
sellers as litigants and to grant relief against them does not mean, how
ever, that the exercise of this power is always appropriate. Courts should 
retain the seller only to effectuate the primary goal of relief granted in 
a section seven case, the restoration of competition in the relevant mar
ket.38 Thus, antitrust decrees must contain measures of relief that will 
effectively neutralize the extension and continuation of the violation34 
and “pry open to competition” the market that has been closed by the 
illegal acquisition.35 36 Since the effectiveness of section seven relief is 
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measured against its success in eliminating the anticompetitive effects of 
the merger,86 the determination of whether to retain the corporate seller 
should rest on the type of relief which might be granted against the seller.

To simplify the determination of whether the corporate seller should 
be retained as a litigant and to facilitate the litigation, courts should 
explore the form of remedial relief desired before the trial on the merits, 
preferably at one or more pretrial conferences devoted to the question 
of the relief sought by the Government.36 37 From a court’s point of view, 
an early decision on the motion to dismiss would aid materially in the 
prompt disposition of the action on the merits and would promote ef
ficient judicial administration by narrowing the legal issues.38 The parties 
to the litigation also would benefit from the pretrial conference since 
the conference would identify the Government’s purpose in retaining 

36 See, e.g., United States v. United Shoe Machinery Co., 391 U.S. 244, 251-52 (1968) 
(if decree does not achieve principal objectives of restoring competition and extirpating 
practices causing monopolization, prescription of more effective remedies necessary); 
United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 331 (1961) (lower court 
remedy of divestiture of voting rights inadequate to achieve section seven objective 
of elimination of offensive acquisition); United States v. Reed Roller Bit Co., 274 F. 
Supp. 573, 591 (N.D. Okla. 1967) (relief ordered should be most effective to meet 
section seven goal of restoration of competition).

An effective equity judgment serves two functions. First, it serves a preventive 
function by acting as an effective deterrent to the repetition of unlawful conduct, and 
second, it restores competitive conditions in the market. “This restorative function of 
an antitrust judgment is a direct corollary of its preventative function.” See Timberg, 
supra note 27, at 631, 633.

37 See Judicial Conf. Study Group on Protracted Litigation, supra note 10, at 398; 
Report of the Comm, on Practice and Procedure in the Trial of Antitrust Cases of the 
Section on Antitrust Law of the ABA 21-22 (May 1, 1954).

The Handbook was prepared by the Judicial Conference Study Group on Procedure 
in Protracted Litigation, a special panel of federal judges authorized by the Judicial 
Conference of the United States to undertake a study of the pretrial organization and 
trial of long and complicated civil and criminal litigation in the United States district 
courts. The Judicial Conference suggests that the pretrial conferences concerning relief 
be held after discovery has been substantially completed. However, the corporate seller 
seeks dismissal partially to avoid the burdens of discovery. See note 10 supra and ac
companying text. In addition, once the acquisition is completed, the acquiring corpora
tion controls the books, records, and documents of the corporate seller. Therefore, the 
seller’s participation in discovery usually is unnecessary. For these reasons, the pretrial 
conferences should be held as soon as possible regardless of whether discovery has been 
completed. Possible contributions of the seller to discovery and the possibility that in
formation obtained through discovery will demonstrate the need to retain the seller 
should only be factors in determining whether decision on the corporate seller’s motion 
to dismiss should be postponed until after discovery.

38 See Record Club of America, Inc. v. Capitol Records, Inc., 1971 Trade Cas. 90,896, 
90,901 (S. D. N. Y. 1971) (disposition of motions for dismissal aids in expeditious con
clusions of the trial on the merits).
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the seller and resolve whether the case as to the seller could be disposed 
of without trial.39 The Government’s inability to suggest practical relief 
against the seller at the pretrial conference may be an indicator that the 
corporate seller is not essential to effective relief and should be dis
missed.40

30 See Judicial Conf. Study Group on Protracted Litigation, supra note 10, at 398.
40 See United States v. Falstaff Brewing Corp., Civil No. 3523 (D.R.I., Sept. 21, 1965) 

(unpublished judgment order). In Falstaff the defendant-seller, Narragansetr, argued that 
no relief could be granted against it even if a violation of section seven were determined. 
The district judge asked the government attorney what relief he expected to seek 
against Narragansett. The Government could not articulate a plan for relief against the 
seller other than rescission of the contract, a remedy which the judge viewed with 
skepticism. See Record, vol. II, at 17-22, id. Prior to discovery, Narragansett was dis
missed as a party defendant and the Government did not appeal this decision. See 
United States v. Falstaff Brewing Corp., 332 F. Supp. 970, 971 (D.R.I. 1970), rev'd 410 
U.S. 526 (1973). The Supreme Court, in reversing the trial court’s judgment for de
fendant, noted only in passing that the corporate seller had been dismissed. United 
States v. Falstaff Brewing Corp., 410 U.S. 526, 529 n.9.

41 See United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316 (1961). “Divesti
ture . . . has traditionally been the remedy for Sherman Act violations whose heart is 
intercorporate combination and control, and it is reasonable to think of the same remedy 
when section 7 of the Clayton Act ... is involved.” Id. at 329-30. Divestiture is con
sidered the most effective remedy available to the equity courts. Id. at 326. The FTC 
also has indicated that divestiture is the most appropriate remedy to redress a section 
seven violation. Diamond Alkalai Co., 72 F.T.C. 700, 742 (1967).

42See, eg., United States v. Ford Motor Co., 405 U.S. 562, 573 (1972); United States 
v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 329-30 (1961); Schine Chain Theatres 
v. United States, 334 U.S. 110, 128 (1948); United States v. Crescent Amusement Co., 
323 U.S. 173, 189 (1944); United States v. Phillips Petroleum Co., 1973-2 Trade Cas. 
95,508, 95,537 (C.D. Cal. 1973), aff’d, 42 U.S.L.W. 3709 (U.S. July 9, 1974).

43 See Pfunder, Plaine & Wittemore. Compliance With Divestiture Orders Under 
Section 7 of the Clayton Act: An Analysis of the Relief Obtained, 17 Antitrust Bull. 
19, 97-98 (1972).

During the pretrial conference, the Government probably will suggest 
divestiture as a remedy.41 A structural remedy like divestiture generally 
is appropriate in a section seven suit since the essence of a section seven 
violation is the probable effect of the acquisition on the market struc
ture.42 When a court orders an acquiring company to divest itself of 
acquired assets, the court generally places on the acquiring company the 
burden of developing a plan for locating a purchaser acceptable to the 
Government and to the court.43 Since the corporate seller ordinarily 
plays no role in the development of the plan or in the implementation 
of divestiture, the seller generally should be dismissed prior to the trial 
when the only relief sought is some form of divestiture of the acquired 
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assets.44 Failure to dismiss in such circumstances imposes an unwarranted 
burden on the corporate seller. In United States v. Phillips Petroleum 
Co.* 5 for example, the corporate seller, Tidewater Oil Company, con
tinued as a party to the suit during five years of pretrial discovery and 
preparation.46 In April 1971, following the Government’s announce
ment that it was ready for trial, Tidewater moved to be dismissed as a 
party.47 The motion was denied,48 and in the subsequent trial on the 
merits, Phillips was found to have violated section seven and was ordered 
to divest the assets it had acquired from Tidewater.49 After five years 
of litigation, the only relief granted against Tidewater was a direction 
to comply with any future court order designed to remedy the viola
tion.50

44 The role in relief proceedings of the corporate seller of stock may differ from that 
of the seller of assets and therefore may entail different considerations. See notes 72-80 
infra and accompanying text.

4® 1973-2 Trade Cas. 95,508 (C.D. Cal. 1973), aff’d sub nom. Tidewater Oil Co. v. 
United States, 42 U.S.L.W. 3709 (U.S. July 9, 1974).

46 See Tidewater Oil Co. v. United States, 409 U.S. 151, 152 (1972).
4TZJ.

See United States v. Phillips Petroleum Co., 1972 Trade Cas. 91,740 (C.D. Cal. 
1972). The district court found that its order denying Tidewater’s motion to dismiss 
involved a controlling question of law and certified an interlocutory appeal. ld.\ see 
28 U.S.C. § 1292(b) (1970). The United States Court of Appeals for the Ninth Circuit, in 
denying Tidewater leave to prosecute the appeal, stated that the court of appeals lacked 
jurisdiction over an interlocutory appeal because section two of the Expediting Act 
provides that antitrust appeals from final judgments lie only to the Supreme Court. See 
United States v. Phillips Petroleum Co., 1972 Trade Cas. 91,740 (9th Cir. 1972), aff'd 
sub nom. Tidewater Oil Co. v. United States, 409 U.S. 151 (1972); 15 U.S.C. § 29 
(1970). On remand, after the Supreme Court affirmed the judgment of the court of 
appeals, the district court reiterated its position that Tidewater was a proper party to 
the action and found that the merger violated section seven of the Clayton Act. United 
States v. Phillips Petroleum Co., 1973-2 Trade Cas. 95,508, 95,536-537 (CD. Cal. 1973), 

42 U.S.L.W. 3709 (U.S. July 9, 1974).
*>See 1973-2 Trade Cas. at 95,537-538.
50 Id. at 95,538.
51 See Pfunder, Plaine & Wittemore, supra note 43, at 97-98.
02 See Plaintiff’s Supplemental Memorandum of Points and Authorities in Opposition 

to Tidewater Oil Company’s Motion for Dismissal at 1, United States v. Phillips Petrole-

The divestiture order usually does not expressly define or limit the 
class of ideal purchasers and contains only a boilerplate provision re
quiring that the purchaser be acceptable to the Government or be ap
proved by the court.51 The Government has argued that the corporate 
seller should remain a party to the suit in order to repurchase the ac
quired assets in the event a divestiture purchaser is not found.52 This 
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argument is untenable where the divested company or plant is healthy 
and profitable, for, in such circumstances, the acquiring company gen
erally will encounter little difficulty in finding purchasers.53 Further, 
where the court and the Government have recognized that circumstances 
may make it difficult for the acquiring corporation to locate a suitable 
purchaser, the court has issued a conditional divestiture order requiring 
only a good faith effort to sell the assets.54 If a buyer satisfactory to the 
court and willing to meet the conditions of the divestiture order cannot 
be found, the acquiring corporation may retain the assets.55

um Co., 1972 Trade Cas. 91,740 (C.D. Cal. 1972); Record, vol II, at 19, United States v. 
Falstaff Brewing Corp., Civil No. 3523 (D.R.I., Sept. 21, 1965) (unpublished judgment 
order).

53,See Pfunder, Plaine & Wittemore, supra note 43, at 46. Recognizing the possibility 
of monopoly profits, the anticompetitive purchaser will be willing to pay a higher 
price for the assets than a procompetitive purchaser. Moreover, the anticompetitive 
purchaser has another incentive to seek out assets ordered divested; if the sale is ap
proved by the court or by the FTC, the purchaser has virtual immunity from prosecu
tion under section seven. See id. at 47.

54 See, e.g., United States v. Pabst Brewing Co., 1971 Trade Cas. 90,198, 90,200 (E.D. 
Wis. 1971); United States v. Aluminium Ltd., 1966 Trade Cas. 83,142, 83,144 (D.N.J. 
1966); United States v. Kaiser Aluminum & Chem. Corp., 1965 Trade Cas. 80,494, 80,495 
(D.R.I. 1965).

55 See United States v. Aluminium Ltd., 1968 Trade Cas. 86,251 (D.N.H. 1968) (con
sent decree).

66See United States v. Reed Roller Bit Co., 274 F. Supp. 573, 589-92 (W.D. Okla. 1967).
67 C. Hills, Antitrust Adviser § 4.60, at 195-96 (1971).
«274 F. Supp. 573 (W.D. Okla. 1967).
59 See id. at 590.

Many of the arguments put forth by the Government to justify retain
ing the corporate seller when divestiture is requested are similar to those 
made by the Government when it seeks rescission of the purchase agree
ment. Although rescission would require retention of the corporate 
seller, the remedy is not favored by the courts56 and apparently never 
has been granted.57 In United States v. Reed Roller Bit Co.58 the Govern
ment argued that rescission is a viable alternative to divestiture and is 
consistent with congressional intent to impress upon the business com
munity that corporate sellers must respect section seven and refrain 
from making sales that result in a substantial lessening of competition.59 
The court rejected this argument and noted that under the circumstances 
of the case, the principal goal of an antitrust remedy—restoration of com
petition—would not have been served by rescission because rescission 
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would have resulted in the restoration of a financially weakened com
pany.60

60 Id. at 591. In Reed Roller Bit, American Machine and Foundry Co. (AMF) had 
been trying for some time to sell one of its subsidiaries, American Iron, Inc., which had 
experienced very low profits. AMF considered liquidating American Iron before ob
taining Reed Roller Bit Co. as a buyer. Id. at 590-91.

61 See, eg., United States v. Continental Can Co., 1964 Trade Cas. 80,138, 80,139 
(S.D.N.Y. 1964) (divestiture of a going concern impracticable because purchased entity 
lost identity during litigation); United States v. Ingersoll-Rand Co., 218 F. Supp. 530, 
543 (W.D. Pa. 1963) (preliminary injunction against merger issued because of inability 
to recreate or reestablish status quo of acquired companies); United States v. Parents 
Magazine Enterprises, Inc., 1962 Trade Cas. 76,757, 76,759 (N.D. Ill. 1962) (once merger 
consummated, seller corporation could not be restored; preliminary injunction against 
merger issued). See generally FTC, Report on Corporate Mergers and Acquisitions 
103-143 (1955).

62 See United States v. Reed Roller Bit Co., 274 F. Supp. 573, 591-92 (W.D. Okla. 
1967).

See id. at 591; United States v. Parents Magazine Enterprises, Inc., 1962 Trade Cas. 
76,757, 76,759 (N.D. Ill. 1962).

64 See United States v. Parents Magazine Enterprises, Inc., 1962 Trade Cas. 76,757, 
76,759 (N.D. Ill. 1962).

65 See, eg., FTC v. Dean Foods Co., 384 U.S. 597 (1966) (preliminary injunction 
against merger issued since administrative experience showed that inability to un
scramble merged assets frequently prevents entry of effective final order); Ekco Prod. 
Co. v. FTC, 347 F.2d 745 (7th Cir. 1965) (unrealistic to order remedial action as to 
those assets long since dissipated); United States v. Reed Roller Bit Co., 274 F. Supp. 
573 (W.D. Okla. 1967) (difficulties of separating merged businesses are well known); 
United States v. Continental Can Co., 1964 Trade Cas. 80,138 (S.D.N.Y. 1964) (ac
quired company so merged into acquiring company that to restore acquired company as 
a competitive going concern would be impractical) ; United States v. Parents Magazine 
Enterprises, Inc., 1962 Trade Cas. 76,757 (N.D. Ill. 1962) (acquired company could not 
be restored to the status quo once acquisition was consummated).

In Reed Roller Bit Co. the acquired company had been totally integrated into Reed’s 
operation. The sales programs were merged and the executives of the acquired corpora
tion either had been transferred or had resigned. The court concluded that for all prac
tical purposes the acquired company no longer existed as an independent entity. 274
F. Supp. 573, 591 (W.D. Okla. 1967).

Because restoring the corporate seller to the status quo ante is difficult 
for several reasons,61 rescission is not a practical remedy.62 Once an 
acquisition is consummated, management personnel are frequently re
placed or transferred.63 Moreover, since the purchaser may take ad
vantage of all of the seller’s confidential sales information, the corporate 
seller would begin operations anew without the benefit of much of the 
goodwill it had previously enjoyed in the trade.64 Probably the most 
difficult task would be reconstructing the corporate seller’s operation 
and unscrambling the corporate seller’s assets, which frequently are 
inextricably integrated with the purchaser’s operations.65 Furthermore, 
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rescission may impose substantial economic hardship on the corporate 
seller without restoring competition.66

66 See United States v. Reed Roller Bit Co., 274 F. Supp. at 592. Economic hardship 
can influence choice of remedy only when there are two or more effective remedies. 
See United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 327 (1961). In Reed 
the court believed that divestiture of the assets was not only a more effective remedy 
than rescission but also would impose the least economic burden on the corporate 
seller. 274 F. Supp. at 592.

167 See, e.g., United States v. Mercantile Trust Co. Nat’l Ass’n, 1968 Trade Cas. 85,106, 
85,107-08 (E.D. Mo. 1968) (consent decree ordering divestiture by spinoff); United 
States v. General Dynamics Corp., 1966 Trade Cas. 83,370, 83,371-72 (S.D.N.Y. 1966) 
(consent decree ordering divestiture either by spinoff or by public offering of stock).

68 See Pfunder, Plaine & Wittemore, supra note 43, at 50-54 n.38.
09 See, e.g., United States v. Ford Motor Co., 405 U.S. 562, 572 (1972) (acquiring 

company ordered to purchase for five years one-half of its total annual requirement 
of spark plugs from the divested plant) ; Ekco Prod. Co. v. FTC, 347 F.2d 745, 754 (7th 
Cir. 1965) (acquiring company directed to furnish technical and marketing information 
requested by divestiture purchaser); United States v. Owens-Illinois Glass Co., 1963 
Trade Cas. 78,232, 78,233 (N.D. Ohio 1963) (acquiring company directed to cooperate 
with purchaser of divested assets with respect to “the employment of personnel asso
ciated with the operation and management of the properties”); Lone Star Cement Corp.,
67 F.T.C. 67, 76 (1965) (acquiring company ordered to provide divested ready-mix
concrete plants with adequate supply of sand and gravel for three years).

70See United States v. Ford Motor Co., 405 U.S. 562, 577-78 (1972) (“the forces of
competition must be nurtured to correct for Ford’s illegal acquisition”).

71 In Dean Foods Co. the Commission ordered that if Dean could not find a divestiture 

Alternatives which avoid ordering the seller to repurchase the ac
quired assets but which still would not require participation of the seller 
in relief proceedings are available. The acquiring firm could be required 
to spin off the stock of the acquired company to its existing shareholders 
or to underwrite a public offering of the securities of the acquired 
entity.67 These actions would reestablish the acquired company as an 
independent entity without requiring the corporate seller to repurchase 
the assets and would avoid the potential anticompetitive effects that 
arise from the sale of assets to a large corporate purchaser.68

The possibility of granting ancillary relief against the corporate seller 
also insufficiently justifies the retention of the corporate seller. The 
courts have devised an endless variety of ancillary provisions which 
generally do not affect the corporate seller. Courts usually impose 
ancillary injunctive provisions on the corporate purchaser who has vio
lated section seven,69 and design those provisions to give the divested 
plant or company an opportunity to establish its competitive position 
in the market.70 The corporate seller generally does not participate in 
this relief since the purpose of the relief is to make the divested assets 
attractive to a divestiture purchaser.71
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Where the acquiring company has purchased the stock rather than the 
assets of the corporate seller, the Government’s argument that the cor
porate seller is necessary for relief has greater merit. When a company 
acquires stock in exchange for assets or cash, the relationship between 
the acquired and acquiring companies differs from the relationship which 
arises when a company acquires all or part of the assets of a company 
for cash. In a stock purchase, the acquiring company purchases a voice 
and a continuing proprietary interest in the company whose stock has 
been acquired. By contrast, the completion of a sale of assets for cash 
terminates the relationship between the companies. In United States v. 
E. I. du Font de Nemours & Co.72 the Supreme Court found that du 
Pont’s acquisition of 23 percent of General Motors’ stock was violative 
of section seven.73 Although General Motors, the corporate seller, was 
not found to have violated section seven,74 the lower court on remand 
decided to retain General Motors as a defendant75 and subsequently en
joined the company from employing as a director or as an executive any
one who had served as an officer or director of du Pont after I960.76 
Since this ancillary relief was necessary to negate the effect of the con
trol du Pont had obtained over General Motors through the stock acqui
sition,77 the district court properly retained and granted relief against 
General Motors.

purchaser, Dean would transfer not only the seller’s assets but also additional assets of 
its own and would extend credit to prospective purchasers to make the acquired com
pany attractive as a going concern. 70 F.T.C. 1146, 1295 (1966).

72 353 U.S. 586 (1957).
73 Id. at 602, 607.
74 See United States v. E.I. du Pont de Nemours & Co., 126 F. Supp. 235 (N.D. Ill. 

1954), revd, 353 U.S. 586 (1957) (Supreme Court’s discussion of section seven violation 
was directed at du Pont and did not consider whether General Motors had violated 
section seven).

75See United States v. E.I. du Pont de Nemours & Co., 177 F. Supp. 1, 10-11 (N.D. 
Ill. 1959), rev'd on other grounds, 366 U.S. 316 (1961).

76 See United States v. E.I. du Pont de Nemours & Co., 1962 Trade Cas. 75,934, 75,944 
(N.D. Ill. 1962). .General Motors objected to the prohibition against interlocking direc- 
ates and argued that the need for such a prohibition could be met by an injunction 
running against du Pont. However, since the Supreme Court had emphasized the role 
in influencing company policy that former du Pont directors played as General Motors 
directors, the district court stated that the injunctive relief was necessary and appropri
ate. Id. at 75,941-42.

77 The Supreme Court was concerned primarily with du Pont’s voting power and 
consequent voice in framing General Motors’ policies. See United States v. E.I. du 
Pont de Nemours & Co., 353 U.S. 586, 589 (1957). The central threat of such a network 
of interrelationships was that competitors of the General Motors market would tend to 
be excluded and that du Pont, because of its vast stock ownership, would be a prefer
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To eliminate a company’s substantial ownership of the stock of another 
company in the same line of commerce, the court may have to retain the 
corporate seller as a defendant. The court could not have effectively re
stored competition in the du Font case if du Pont and General Motors 
had maintained interlocking directorates and if du Pont had continued 
to hold a controlling block of General Motors stock.78 Moreover, as the 
lower court noted, any decree concerning the disposition of the General 
Motors stock would have had substantial financial consequences for Gen
eral Motors and its stockholders.79 Therefore, retention of General 
Motors was necessary to ensure that the rights of its stockholders were 
protected.80

ential noncompetitive supplier of General Motors. Id. at 596, 605. The special circum
stances of this case, the acquisition of stock in one giant corporation by another giant, 
may have necessitated retention of the corporate seller.

78 See United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 331 (1961).
79 United States v. E.I. du Pont de Nemours & Co., 177 F. Supp. 1, 11-12 (N.D. Ill. 

1959), rev'd on other grounds, 366 U.S. 316 (1961). The court noted that the possible 
drastic decline in the price of General Motors common stock could interfere with the 
company’s ability to obtain adequate financing. Id. at 22.

8« Id. at 12.
81 See note 4 supra.
82 Ekco Products Co., 65 F.T.C. 1163, 1221 (1964).
8a In addition, the court may wish to consider the intent of the seller in entering 

into the transaction. Absence of an intent to violate the antitrust laws does not prevent 
an acquisition from violating section seven. See Brown Shoe Co. v. United States, 370 
U.S. 294, 329 n.48 (1962). However, the awareness of the parties that the acquisition was 
likely to be attacked has been considered relevant to the possibility of involving the seller 
in the order of relief. See United States v. Reed Roller Bit Co., 274 F. Supp. 573 (W.D. 
Okla. 1967); United States v. Pabst Brewing Co., 183 F. Supp. 220, 221 (E.D. Wis. 1960); 
Dean Foods Co., 70 F.T.C. 1146, 1294 (1966).

Although the Supreme Court has not determined whether relief can be 
granted against corporate sellers,81 it seems clear that the district courts 
have the power to retain corporate sellers and to grant relief against them 
when such relief is necessary to eliminate the anticompetitive effects of 
an acquisition. The broad and flexible powers of the district courts under 
section 15, however, must be exercised fairly and in accordance with the 
principles of equity, which historically has been used to supplement and 
strengthen legal remedies while mitigating their harshness.82 Before de
termining whether to retain the corporate seller, the court should con
sider a number of factors—the feasibility of restoring effective competi
tion by granting relief solely against the acquiring corporation, the avail
ability of relief against the seller, and the necessity of retaining the seller 
to promote discovery and pretrial preparation.83 The ultimate considera- 
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don should be whether relief against the seller is necessary to the achieve
ment of the objectives of the antitrust laws. If adequate relief can be 
imposed against the acquiring corporation and the circumstances indi
cate that the corporate seller is not necessary to the effectuation and im
plementation of the order of the court, the corporate seller should be 
dismissed. Retaining the seller only when absolutely necessary not only 
will benefit courts by saving time, but also will foster achievement of 
the objectives of the antitrust laws without imposing the power of the 
courts on a party not found to have violated section seven.

Ernest J. Mattei
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AEC RULEMAKING AND PUBLIC 
PARTICIPATION

Public participation in administrative agency proceedings can gen
erate public confidence in the rulemaking process and can facilitate the 
representation of otherwise neglected values.1 Judicial recognition of 
this positive public role has prompted the gradual erosion of a restric
tive standing doctrine that once limited the public’s right to intervene;2 
administrative agencies now must determine the extent of the procedural

1 See Ass’n of the Bar of the City of N.Y., Special Comm, on Electric Power and 
the Environment, Electricity and the Environment: The Reform of Legal Institu
tions 293 (1972) (intervention enhances public confidence); Bonfield, Public Participa
tion in Federal Rulemaking Relating to Public Property, Loans, Grants, Benefits, or 
Contracts, 118 U. Pa. L. Rev. 540, 540-42 (1970) (participation increases agency respon
siveness and checks arbitrary decisionmaking); Bronstein, The AEC Decision-Making 
Process and the Environment: A Case Study of the Calvert Cliffs Nuclear Power Plant, 
1 Ecol. L.Q. 689, 720 (1971) (participation aids representation of the public interest); 
Cramton, The Why, Where and How of Broadened Public Participation in the Ad
ministrative Process, 60 Geo. L.J. 525, 528-29 (1972) (participation provides information 
source and guarantees greater legitimacy and acceptance); E. Gellhorn, Public Partici
pation in Administrative Proceedings, 81 Yale L.J. 359, 360 (1972) (participation pre
sents viewpoints otherwise ignored); Ramey, AEC Regulatory Program—Current Status, 
Future Trends, 45 N.C.L. Rev. 323, 326 (1967) (public involvement increases confidence). 
But see Doubt, Environmental Law: A Challenge to the Legal Profession, 14 Atomic 
Energy L.J. 131, 137-39 (1972) (public participation can cause delay); Haines, Citizen 
Participation and its Impact Upon Prompt and Responsible Administrative Action, 24 
Sw. L.J. 731, 738 (1970) (citizen participation can distort priorities and precipitate 
delay). See generally Reich, The Law of the Planned Society, 75 Yale L.J. 1227 (1966).

2 Standing has ceased to be a significant impediment to participation in agency pro
ceedings. See, e.g., National Welfare Rights Organization v. Finch, 429 F.2d 725, 736 
(D.C. Cir. 1970) (right to intervene in agency proceeding necessary concomitant of 
right to judicial review); Office of Communication of the United Church of Christ v. 
FCC, 359 F.2d 994, 1000-01 (D.C. Cir. 1966) (economic interest need not be asserted 
to obtain standing); Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 616 
(2d Cir. 1965), cert, denied, 384 U.S. 941 (1966) (aesthetic or environmental interest 
sufficient for standing) ; Cramton, supra note 1, at 537-38; E. Gellhorn, supra note 1, at 
360-61. See generally Keller, The Law of Administrative Standing and the Public Right 
of Intervention, 21 Fed. Com. B.J. 134 (1967) ; Shapiro, Some Thoughts on Intervention 
Before Courts, Agencies, Arbitrators, 81 Harv. L. Rev. 721, (1968); Note, Standing to 
Challenge Administrative Action: The Concept of Personal Stake, 39 Geo. Wash. L. 
Rev. 570 (1971).

Failure to comply with or to satisfy the agency’s rules for public participation, how
ever, constitutes reasonable grounds for denial of a petition to intervene. See Easton 
Util. Comm’n v. AEC, 424 F.2d 847, 850-53 (D.C. Cir. 1970) (application to intervene 
untimely); Cities of Statesville v. AEC, 441 F.2d 962, 977 (D.C. Cir. 1969) (adequate 
representation by other parties basis to deny intervention).

[ 1737 ]
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rights which they must grant to effectuate the expanded right to inter
vene. The recent rulemaking proceeding of the Atomic Energy Com
mission (AEC) concerning the adequacy of certain nuclear reactor 
safety criteria3 offers an instructive mechanism for exploration of this 
issue.

3 36 Fed. Reg. 24082, amending 36 Fed. Reg. 12247 (1971).
4 36 Fed. Reg. 22774 (1971). ECCS’s are built into nuclear power plants as a backup to 

the primary cooling systems. If both the primary system and the ECCS failed to operate, 
the temperature of the reactor’s fuel element would rise quickly to the melting point, 
and the reactor’s core could melt through its concrete shell, escape into the environ
ment, and disperse radioactive elements. See Ass’n of the Bar of the City of N.Y., 
supra note 1, at 35; Gillette, Nuclear Reactor Safety: A Skeleton at the Feast?, 172 
Science 918 (1971).

5 ECCS’s unproven performance and the inconclusiveness of available data may ex
plain its habitual status as a contested issue. See Transcript at 1-2, AEC Docket No. RM 
50-1 (Jan. 27, 1972) (testimony of AEC regulatory staff); R. Berg, B. Boyer, & J. 
Johnston, Current Problems in AEC Reactor Licensings 14, Apr. 19, 1972 (Tentative 
Staff Report to the Administrative Conference of the United States); Gillette, supra 
note 4, at 919; Letter from Milton Shaw, former Director of the AEC’s Division of 
Reactor Development and Technology, to R.E. Hollingsworth, General Manager of 
the AEC, in Consolidated Nat’l Intervenors Final Report at 1.4, AEC Docket No. RM 
50-1 (Mar. 15, 1973).

6 Prior to the rulemaking noticed on November 30, 1971, the AEC had established, 
without public participation, interim safety criteria. 36 Fed. Reg. 12247 (1971). The 
Administrative Procedure Act permits the promulgation of rules without prior op
portunity for comment by the public where to allow prior comment would be im
practicable, unnecessary, or contrary to the public interest. Administrative Procedure 
Act § 4(a), 5 U.S.C. § 553(b)(3)(B) (1970). These requirements have been construed 
liberally, with one court finding an issuance by the agency of a simple statement of 
impracticability sufficient justification for promulgation of rules without public par
ticipation. See United States v. Great Atlantic & Pacific Tea Co., 342 F. Supp. 272, 278 
(D. Md. 1972) (Cost of Living Council wage standard exempted from notice rule by 
mere statement of impracticability). Another court required the agency to provide 
a full explanation of impracticability in the notice of the regulation to facilitate judicial 
review and to encourage careful agency balancing of public participation and administra
tive expediency. See Kelly v. United States Dep’t of Interior, 339 F. Supp. 1095, 1101-02 
(E.D. Cal. 1972).

The rulemaking noticed by the AEC on November 30, 1971, became a major pro
ceeding entailing 125 days of hearings and generating 22,000 pages of transcript. Ap
pendix at A-l to A-2, Licensing of Production and Utilization Facilities, AEC Docket 
No. RM 50-1 (Dec. 28, 1973). Many groups, including utility companies, equipment 

On November 30, 1971, the AEC noticed a public rulemaking hear
ing to expedite the resolution of controversy over the safety of emer
gency core cooling systems (ECCS),4 which had been a recurrent issue 
in nuclear power plant licensings.5 In its announcement providing for 
ECCS rulemaking on the record, which signified that the final decision 
would be predicated on the record compiled during the proceeding,6 
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the AEC granted the participants broad adjudicatory rights such as the 
rights to testify and to cross-examine witnesses.7 Discovery was more 
limited; subpoenas were prohibited, and the agency would not con
sider requests for interrogatories, depositions, and formal discovery ab
sent “exceptional circumstances” and “compelling justification.” 8

vendors, the AEC regulatory staff, three states, and public interest groups, partici
pated. See Hearing Board Order at 1-3, id. (Jan. 24, 1972). The extended proceeding 
culminated in the AEC’s announcement of revised ECCS criteria. See Final Opinion of 
the Commission, id. (Dec. 28, 1973).

7See 37 Fed. Reg. 288 (1972), amending 36 Fed. Reg. 22774 (1971). The AEC may 
have granted the unusually extensive rights because of criticism of its prior procedures, 
especially of those followed in its initial contested licensing case. See Power Reactor 
Dev. Co. v. International Union of Elec. Workers, 367 U.S. 396 (1961) ; Joint Comm, 
on Atomic Energy, Improving the AEC Regulatory Process, 87th Cong., 1st Sess. 27-31 
(Comm. Print 1961) (dual responsibility for regulation and promotion hurts licensing 
procedures). See generally Cavers, Administering that Ounce of 'Prevention: New 
Drugs and Nuclear Reactors—II, 68 W. Va. L. Rev. 233, 239 (1966) (allegation that AEC 
concealed data stimulated revision of licensing procedures).

Consolidated National Intervenors (CNI), the public intervenors, contended that the 
Constitution mandated the grant of. full adjudicatory rights. See Concluding Statement 
of Consolidated Nat’l Intervenors at 2.1-.15 AEC Docket No. RM 50-1 (Mar. 15, 1973). 
Courts, preferring to accord agencies broad discretion in the choice of procedures, have 
responded negatively to analogous claims. See FPC v. Texaco, Inc., 377 U.S. 33, 39-45 
(1964) (application for certificate of public convenience and necessity); United States v. 
Storer Broadcasting Co., 351 U.S. 192, 202-05 (1956) (application for license of television 
station).

8 37 Fed. Reg. 288 (1972), amending 36 Fed. Reg. 22774 (1971).
9 Administrative Procedure Act, ch. 324, 60 Stat. 237 (1946), amended, Pub. L. No. 

89-544, 80 Stat. 378 (1966) (codified in scattered sections of 5 U.S.C.).
™See id. § 4(b), 5 U.S.C. § 553(c) (1970).
11 410 U.S. 224 (1973).

Difficulties and delays arose during the course of the hearings, and 
the causes of these problems merit analysis in light of the extensive 
procedural rights accorded. The benefits derived from the implemen
tation of the procedural rights cannot be evaluated properly unless 
both the delay precipitated by the exercise of the rights and the delay 
occasioned by other causes, such as treatment of abstruse scientific 
questions in an adversary setting and inadequate definition of the hear
ing’s scope, are considered. Only after considering all of these factors 
can an intelligent judgment be made concerning the efficacy and wis
dom of granting broad procedural rights to the intervenors.

Under the Administrative Procedure Act9 extensive procedural rights 
must be granted if rulemaking on the record is required by statute.10 
Recently, the Supreme Court in United States v. Florida East Coast 
Railway Co.11 strictly interpreted the reach of this provision. The
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Court reasoned that the Administrative Procedure Act’s mandate for 
broad trial-type rights reaches only proceedings authorized by statutes 
using the term “on the record” or similar language.12 The Atomic 
Energy Act of 195413 contains no requirement that proceedings be “on 
the record,” either on its face or as construed judicially;14 therefore, 
the Administrative Procedure Act did not require the grant of extensive 
procedural rights. Despite the absence of a statutory obligation, the 
AEC decided to grant extensive procedural rights in the ECCS hearings 
in order to afford the public an opportunity for significant participa
tion.15

12 Id. at 237-38; see United States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742, 757 
(1972).

13 42 U.S.C. 2011-2282 (1970).
14 See Siegel v. AEC, 400 F.2d 778, 785 (D.C. Cir. 1968).
15 36 Fed. Reg. 22774, 22775 (1971).
16 Considerations of due process and of public policy may have compelled the AEC 

to permit cross-examination.
17See Mobil Oil Co. v. FPC, 483 F.2d 1238, 1251-54 (D.C. Cir. 1973); Appalachian 

Power Co. v. EPA, 477 F.2d 495, 500-01 (4th Cir. 1973); Clagett, Informal Action: Ad
judication-Rule-making: Some Recent Developments in Federal Administrative Law, 
1971 Duke L.J. 51, 85-88. See generally, Shapiro, The Choice of Rulemaking or Ad
judication in the Development of Administrative Policy, 78 Harv. L. Rev. 921 (1965).

13 See Hannah v. Larche, 363 U.S. 420, 442 (1960).
19 Id.
20 Administrative Conf, of the United States, Public Participation in Administrative 

Proceedings, Recommendation No. 28, pt. C (1971), reprinted in 30 Ad. L.2d 121, 
123-24 (1972).

Both courts and commentators have advocated that the Administra
tive Procedure Act’s strict dichotomy between rulemaking and ad
judicatory rights yield to a more flexible analysis, guided by considera
tions of due process and public policy,16 that would produce hybrid 
procedures tailored to each situation.17 Although defining the criteria 
to be employed in the analysis is difficult and to some extent specula
tive,18 a Supreme Court case and an Administrative Conference recom
mendation provide useful guidelines. In a case involving the investiga
tory procedures of the United States Civil Rights Commission, the Su
preme Court enumerated three factors relevant to the determination of 
the procedural rights required by due process: the nature of the as
serted right, the nature of the proceeding, and the burden on the pro
ceeding that could result from implementation of the right.19 Sim
ilarly, the Administrative Conference of the United States has proposed 
that agencies weigh the nature of the issues, the intervenor’s interest 
and ability to present relevant evidence and arguments, and the number, 
interests, and capabilities of other participants.20
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Application of these criteria to the ECCS rulemaking proceeding, 
which focused on the adequacy of the AEC’s nuclear power plant safety 
criteria and thus involved fundamental questions of health and safety,21 
demonstrates the necessity of the grant of extensive procedural rights. 
Three cases decided by the United States Court of Appeals for the 
District of Columbia Circuit dealing with the grant of procedural rights 
in rulemaking proceedings further help to place the grant of procedural 
rights in the ECCS hearing in perspective.22 The three cases developed 
the rule, set out in Walter Holm & Co. v. Hardin,23 that, in deciding 
what rulemaking procedures it will follow, an agency must take into 
account the subject and potential effects of agency action.24 The right 
to cross-examine should be granted where general administrative pro
cedures would inadequately probe sensitive subjects25 and where issues 
of public health and safety are involved.26 The issue of nuclear safety 
involved in the ECCS proceeding at least equaled in impact and signifi
cance the issues of imported food, pilot retirement, and auto emissions 
standards involved in the three District of Columbia cases. Embodying 
critical concerns of public health and safety, the nature of the ECCS 
proceeding required that the AEC accord the public intervenors the 
right of cross-examination to enable them to explore the safety issue 
and to provide input concerning the criteria that would protect the 
public interest.

21 The AEC has estimated that a major nuclear reactor accident could cause 3,400 
deaths, 43,000 injuries, and seven billion dollars in property damage. AEC, Theoretical 
Possibilities & Consequences of Major Accidents in Large Nuclear Power Plants 4, 
AEC Docket WASH 740 (1957). See also Power Reactor Dev. Co. v. International 
Union of. Elec. Workers, 367 U.S. 396, 419 (1961) (Douglas, J., dissenting).

22 See O’Donnell v. Shaffer,----F.2d — (D.C. Cir. Jan. 17, 1974) (Civ. Nos. 71-1892,
72-1511); International Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973); 
Walter Holm & Co. v. Hardin, 449 F.2d 1009 (D.C. Cir. 1971).

23 449 F.2d 1009 (D.C. Cir. 1971).
24 See id. at 1015-16.
25 See International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 630-31 (D.C. Cir.

1971).
26 See O’Donnell v. Shaffer, — F.2d —, — (D.C. Cir. Jan. 17, 1974) (Civ. Nos. 

71-1892, 72-1511, at 7). The AEC’s companion power agency, the Federal Power Com
mission, has experienced difficulty in determining the extent to which it should grant 
cross-examination rights in ratemaking proceedings. That two circuits are divided 
on the question demonstrates the lack of uniform requirements for rulemaking pro
cedures. Compare Phillips Petroleum Co. v. FPC, 475 F.2d 842, 851-52 (10th Cir. 1973) 
(FPC has broad power to experiment with rulemaking procedures; cross-examination 
not required) with Mobil Oil Corp. v. FPC, 483 F.2d 1238, 1262-63 (D.C. Cir. 1973) 
(some form of cross-examination always required).
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A second criterion to be used in determining the scope of the inter
venors’ rights, suggested by the Administrative Conference, involves an 
evaluation of the interest the intervenor seeks to protect in the proceed
ing and a comparison of that interest with the interests of the other par
ticipants.27 In the ECCS proceeding the public intervenor, Consolidated 
National Intervenors (CNI),28 sought to advocate both the right to be 
free from unreasonable harm due to a nuclear accident and a more gen
eral consumer and environmental outlook. CNI’s perspective differed 
markedly from that of the other participants, each of whom had a vested 
interest in the existing ECCS design. Although Congress has en
trusted the AEC with the protection of the public interest,29 the agency’s 
dual tasks of promotion and regulation of the nuclear power industry 
complicate fulfillment of the duty to represent the public. The de
velopment of the potentially sympathetic relationship between the 
nuclear power industry and the AEC could defeat effective agency 
representation of the public interest.30 The public intervenors, there
fore, advocated a viewpoint that otherwise might not have been heard.

27 See note 20 supra and accompanying text.
28 CNI represented a diverse coalition of about 50 environmental, public interest, and 

labor groups that included the Sierra Club, the United Auto Workers, Businessmen 
for the Public Interest, and Union of Concerned Scientists. See Consolidated Request to 
Participate, AEC Docket No. RM 50-1 (Dec. 30, 1971). Another public interest group, 
the Lloyd Harbor Study Group, retained a separate identity and participated in a 
minor way in the ECCS proceedings.

29 See Atomic Energy Act of 1954, § 3, 42 U.S.C. § 2013 (1970).
30 See Case & Schoenbrod, Electricity or the Environment: A Study of Public Regu

lation Without Public Control, 61 Calif. L. Rev. 961, 985 (1973); Cavers, Administra
tive Decisionmaking in Nuclear Facilities Licensings, 110 U. Pa. L. Rev. 330, 339-42 
(1962); Note, The AEC Amendments: Temporary Licensing of Nuclear Reactors, 10 
Harv. J. Legis. 236, 238, 245 (1973). See generally L. Kohlmeier, The Regulators 69-82 
(1969) ; R. Lewis, The Nuclear Power Rebellion 26-47 (1972); Fuchs, Fairness and 
Effectiveness in Administrative Agency Organization and Procedures, 36 Ind. L.J. 1, 3 
(1960); Reich, supra note 1, at 1239-40.

A former chairman of the AEC has admitted that bias could infect the agency’s 
structure. See Address by James Schlesinger, Expectations and Responsibilities of the 
Nuclear Industry, AEC News Release No. 43, at 8 (Oct. 27, 1971), reprinted in 
Ass’n of the Bar of the City of N.Y., supra note 1, at 143. The inherent conflicts be
tween regulation and promotion make especially difficult the fulfillment of the AEC’s 
affirmative duty as trustee of the public interest to probe and to consider all relevant 
facts. See Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 620 (2d Cir. 
1965), cert, denied, 384 U.S. 941 (1966).

Consideration of the third factor delineated by the Administrative 
Conference—the number, capabilities, and adverse interests of the other 
participants—underscores the constructive purposes served by CNI’s par- 
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ticipation. The other intervenors possessed resources fully adequate to 
protect their interests, regardless of the degree of participatory rights 
given them, and their interests demanded that they defend the extant 
ECCS design. Despite limited financial capabilities,31 CNI shouldered the 
principal responsibility for challenging the sufficiency of the nuclear 
reactor safety criteria. The procedural rights accorded the organization 
helped to compensate for the lack of financial resources and to maxi
mize the efficacy of its participation.

31 Although both the equipment vendors and the utility companies could charge cus
tomers higher prices in order to meet legal expenses, CNI had to raise $100,000 to sup
port its intervention. Telephone Interview with Myron Cherry, Attorney for Con
solidated Nat’l Intervenors, Feb. 19, 1974. The magnitude of the cost, which would 
have been greater had the AEC not supplied free transcript and office space services, 
suggests that presentation of an affirmative case by public intervenors may be impos
sible under the present administrative structure. Id. Proposed actions to ensure that the 
exercise of the right to intervene is not frustrated by economic costs include the 
establishment of a general legal services bureau for administrative public interest rep
resentation, the reduction of transcript and participation costs, the provision of con
tingency fees, and the creation of an advocacy agency. See Cramton, supra note 1, at 
539-46; E. Gellhorn, supra note 1, at 389-98; Lazarus & Onek, The Regulators and the 
People, 57 Va. L. Rev. 1069, 1096-1106 (1971).

The Administrative Conference of the United States largely rejects these proposals 
but does advocate more lenient filing fees and transcript practices. See Administrative 
Conf, of the United States, supra note 20. See also Administrative Conf, of the 
United States, Representation of the Poor in Agency Rulemaking, Recommenda
tion No. 5 (1970); Bonfield, Representation of the Poor in Federal Rulemaking, 67 
Mich. L. Rev. 511 (1969).

32 See International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 631 (D.C. Cir. 1973); 
Robinson, The Making of Administrative Policy: Another Look at Rulemaking and 
Adjudication and Administrative Procedural Reform, 118 U. Pa. L. Rev. 485, 522-23 
(1970).

33 See Boyer, Alternatives to Administrative Trial-Type Hearings for Resolving Com
plex Scientific, Economic, and Social Issues, 71 Mich. L. Rev. Ill, 128 & n.62 (1972); 
Zwerdling, A Plea for Clemency for Cross-Examination, 57 A.B.A.J. 45, 46-47 (1971); 
Symposium, Reflections on Conduct on Administrative Hearings, 20 Ad. L. Rev. 101, 
117-18 (1967). But see Hamilton, Rulemaking on a Record by the Food and Drug Ad
ministration, 50 Tex. L. Rev. 1132, 1167-70 (1972).

Another factor pertinent to the proper scope of an intervenor’s pro
cedural rights is the balance between the beneficial effects of granting 
the rights and the burdens imposed. For example, the theoretical bene
fits of cross-examination include disclosure of bias, pursuit of evasive 
witnesses, and exposure of the premises and logical inconsistencies that 
underlie agency policy conclusions.32 By revealing the value judgments 
behind purportedly objective conclusions, cross-examination also can 
help the agency evaluate scientific testimony.33 Moreover, where the 
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intervenor lacks the expertise and the resources to generate data, cross- 
examination may constitute the only effective means available for build
ing a case.34 In the ECCS proceeding, CNI, demonstrating its ability to 
present relevant evidence and argument by cross-examination, secured 
many of the benefits of cross-examination. Most importantly, effective 
cross-examination by CNI exposed significant dissent over the suffi
ciency of the interim ECCS criteria within the AEC, which before had 
appeared unified in its support of the ECCS criteria,35 and raised serious 
questions about the adequacy of the foundation for the ECCS stand
ards.36 CNI’s achievements on cross-examination were especially sig
nificant since the concentration of scientific expertise within the AEC 
and the nuclear industry precluded CNI from mounting an affirmative 
case.37

34 See Boyer, supra note 33, at 129; Case & Schoenbrod, supra note 30, at 967. 
Theoretically, interrogatories and depositions furnish an alternative to fact finding 
by cross-examination. However, in addition to having less impact than testimony ad
duced on cross-examination, evidence obtained by interrogatories and depositions is 
nearly as expensive as obtaining scientific data and expert witnesses.

35 Revelation of the discord assumes special significance in light of the AEC’s de
liberate attempts to suppress its expression. In preparing its witnesses, the AEC cau
tioned against disagreement with agency policy. See Transcript at 2584-2609, AEC 
Docket No. RM 50-1 (Feb. 15, 1972); Ass’n of the Bar of the City of N.Y., supra 
note 1, at 134-35. Since nuclear energy expertise is concentrated in the AEC and its 
contractors, the stifling of dissent or of adverse information could have critical con
sequences; yet the motive to suppress adverse information inheres in the schema under 
which the AEC operates. See R. Berg, B. Boyer & J. Johnston, supra note 5, at 62; 
Case & Schoenbrod, supra note 30, at 988-96.

36 See, e.g., Transcript at 6242, 6268, AEC Docket No. RM 50-1 (Mar. 23, 1972) 
(testimony of Dr. Ybarrando); id. at 11,011 (May 4, 1972) (testimony of Aerojet Nu
clear Co.). Through cross-examination CNI’s attorney also was able to explore the 
consequences of an ECCS failure and to unearth the problem of fuel densification during 
a loss of coolant accident. See Concluding Statement of Consolidated Nat’l Intervenors 
at 1.3-.6,/d. (Mar. 15, 1973).

37 Telephone Interview, supra note 31.
38 See Hannah v. Larche, 363 U.S. 420, 442 (1960); note 19 supra and accompanying 

text.
39 See Bronstein, supra note 1, at 720; Boyer, supra note 33, at 128. See generally 

The benefits derived from cross-examination should not be treated in 
a vacuum but rather should be weighed against any resultant burden 
on agency action.38 By focusing on legal procedures and by oversimpli
fying scientific problems, those who use cross-examination and other 
trial procedures in the resolution of complex scientific issues such as 
ECCS safety may hamper rather than advance accurate determination 
of relevant facts.39 In the ECCS proceeding exposure through cross



1974J AEC Rulemaking 1745

examination of dissent within the AEC, though significant for informa
tional purposes, did not facilitate systematic evaluation of the ECCS 
criteria and did entail some unproductive expenditure of time. How
ever, because the cost of presenting an affirmative case might have been 
prohibitive, cross-examination perhaps was the only effective means to 
criticize the interim standards, and thus was justified in spite of the 
drawbacks.

In evaluating whether to grant broad procedural rights, administrative 
agencies may find delay a crucial adverse factor because delay, by de
feating prompt resolution of the issues, may contravene the public 
interest and due process.40 Originally scheduled for completion within 
three months,41 the ECCS proceedings continued for two years before 
the AEC reached a final decision.42 Since delay may inhere in a com
plex and emotional safety issue such as that considered in the ECCS pro
ceeding, the reasonableness of the original three month schedule must be 
questioned.43 However, the two year span does seem unwarranted, 
especially since the AEC’s initial motivation for the rulemaking was to 
expedite resolution of the issue.44

Cavers, supra note 7, at 251; Hamilton, Procedures for the Adoption of Rules of 
General Applicability: The Need for Procedural Reform in Administrative Rule
making, 60 Calif. L. Rev. 1276, 1290 (1972).

Where the goal is an optimal scientific solution involving complex cost-benefits 
analysis, the adversary nature of legal procedures may distort the proceeding by 
shifting the focus to legal argument. Asking experts to manipulate variables orallv, 
to predict future events, and to respond quickly to hypothetical propositions may not 
facilitate the most reasonable, accurate, and prudent decisionmaking. See Korn, Law, 
Fact, and Science in the Courts, 66 Colum. L. Rev. 1080, 1085-86 (1966).

Retention of scientific focus and concomitant restriction of legal argument troubled 
the ECCS proceeding. See, e.g., Transcript at 9225-9398, AEC Docket No. RM 50-1 
(Apr. 21, 1972); id. at 9602-784 (Apr. 25, 1972); id. at 10,836-11,053 (May 4, 1972); 
id. at 12,280-465 (May 22, 1972); id. at 13,460-667 (June 13, 1972); id. at 15,111-247 
(June 29, 1972); id. at 16,109-318 (July 13, 1972); id. at 17,620-779 (Aug. 9, 1972); id. 
at 18,737-929 (Aug. 18, 1972). Establishing the scientific qualifications of expert wit
nesses was also difficult and time-consuming. See id. at 16,643-17,619 (Aug. 1, 3, 4, 7, 8,
1972).

40 See Haines, supra note 1, at 738 (quoting Senator Kennedy’s statement that ef
ficiency of decisionmaking is integral to responsiveness of agency procedures to the 
public).

41 See Prehearing Conference, AEC Docket No. RM 50-1 (Jan. 18, 1972).
42 See AEC Final Report, id. (Dec. 28, 1973).
43 Food and Drug Administration proceedings, involving extensive on the record 

rulemaking on scientific issues, average four years in duration, have taken over ten 
years, and have never been completed in less than two years. See Hamilton, supra 
note 33, at 1150.

44 See notes 4-5 supra and accompanying text.
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One AEC Commissioner has asserted that the intervenors caused the 
delay by indiscriminately using destructive cross-examination, by at
tempting to employ overbroad discovery, and by proliferating irrelevant 
motions.45 Although the tactics of the intervenors might have generated 
at least part of the delay, other sources of delay in the ECCS proceed
ing deserve analysis because, to the extent these other factors account 
for delay, the significance of the burden imposed by the use of cross- 
examination is lessened. Other causes of delay include poor procedural 
management of the hearing, the unexpected necessity of filing an en
vironmental impact statement,46 restrictions on discovery, and inade
quately delineated issues.

45 Doubt, supra note 1, at 138-39.
46 42 U.S.C. §§ 4331-4347 (1970).
47 37 Fed. Reg. 288 (1972).
48 See Transcript at 14,769-70, AEC Docket No. RM 50-1 (June 27, 1972).
49 See International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 631, (D.C. Cir.

1973) (prescreening of cross-examination questions); Virginia Petroleum Jobbers Ass’n 
v. FPC, 265 F.2d 364, 367 n.l (D.C. Cir. 1959) (exclusion of cumulative cross-examination 
to keep proceeding manageable).

50 449 F.2d 1109 (D.C. Cir. 1971).
Id. at 1117.

Although the exercise of the broad procedural rights often was 
time-consuming, failure to utilize the procedural controls available 
to the hearing board may have exacerbated delay. The procedural rules 
for the ECCS proceeding, couched in terms of reasonableness, allowed 
cross-examination only as required for the full and true disclosure of the 
facts and did not permit duplicative, redundant testimony or question
ing.47 By using these guidelines and by refusing to countenance admit
tedly repetitive cross-examination,48 the hearing board might well have 
saved time and yet permitted the exposure of dissent. Before consider
ing the blanket prohibition of cross-examination in rulemaking proceed
ings, agencies should experiment with enforcement of reasonable pro
cedural controls.49

The unexpected need to consider carefully the environmental impact 
issue further delayed conclusion of the ECCS proceeding. In a case 
challenging the licensing of a nuclear power facility, Calvert Cliffs Co
ordinating Connnittee v. AEC,50 the United States Court of Appeals 
for the District of Columbia Circuit criticized the AEC’s perfunctory 
and incomplete environmental reviews51 and ordered the AEC to review 
each project regulated by the agency and to tailor to each an individual 
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environmental impact statement.52 To comply with the newly clarified 
requirements, the AEC scheduled a separate ECCS hearing phase to con
sider a draft environmental statement.53 Although this phase was con
ducted with reasonable expedition, delay of the final AEC determination 
on the ECCS criteria did result.54

W-Id. at 1123; see National Environmental Policy Act of 1969, § 102(2) (c), 42 U.S.C. 
§ 4332(2)(c) (1970).

53 See Hearing Board Order, AEC Docket No. RM 50-1 (July 10, 1973). CNI with
drew from this phase of the hearings because of constraints on cross-examination and 
on exploration of issues which CNI thought relevant to environmental balancing. See 
Consolidated Nat’l Intervenors Final Report, id. (July 23, 1973).

54 The unexpected delay, however, probably was unique to the ECCS proceeding 
since agencies in the future will not be surprised by a decision like Calvert Cliffs in 
the midst of a proceeding. Calvert Cliffs has placed agencies on notice, and they can 
plan proceedings to accommodate the decision’s requirements.

55 Speaking generally of the AEC’s disclosure policies, Forbes magazine commented:
In past decades the AEC has spent 50 billion dollars with less public 
knowledge or scrutiny of its activities than any other U.S. Government 
agency, excepting the far less lavish Central Intelligence Agency. Operating 
in secrecy, it could fend off the occasional critics of its nuclear power 
programs by referring cryptically to its military and national policy re
sponsibilities.

Atoms and Dollars, Forbes, Oct. 1, 1971, at 24. See generally Case & Schoenbrod, 
supra note 30, at 988-94.

56 See Case & Schoenbrod, supra note 30, at 999.
57 See 37 Fed. Reg. 288 (1972).
58See Atomic Energy Act of 1954, §§ 141(b), 146(b), 42 U.S.C. §§ 2161(b), 2166(b) 

(1970); S. Rep. No. 1699, 83d Cong., 2d Sess. (1954). In matters of scientific concern 
appreciation of the consequences of rapid technical innovation is best fostered by 
wide distribution of information. See Hearings on S.858, S. Cong. Res. 30, S.J. Res. 12, 
S. 1106, S. 1142, S. 1520 & S. 2013 on Executive Privilege, Secrecy in Goverment, and 
the Freedom of Information Act Before the Sub comm. on Inter government Relations 

By stimulating procedural disputes and by necessitating more exten
sive and time-consuming cross-examination, restrictions on discovery 
such as those established by the AEC55 can contribute to delay. Trun
cated discovery is especially troublesome in rulemaking, which by its 
nature is largely a discovery device. If information sufficient to ensure 
effective public input is unavailable prior to the proceeding, the inter
venor may be unable to challenge complex matters and must rely on 
cross-examination to expose undisclosed facts.56 Discovery and cross- 
examination interrelate; denial of one prompts greater use of the other.

The limited discovery procedures established by the AEC for the 
ECCS rulemaking contrasted with the broader grant of other rights57 
and appeared to contravene the spirit if not the letter of the AEC’s 
statutory mandate to disseminate scientific information widely.58 The 
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restrictions on discovery contributed to delay in a number of ways. 
They conflicted with the commitment allegedly made by the AEC at the 
prehearing conference to disclose all relevant documents,59 and disputes 
over the fulfillment of the commitment afflicted the remainder of the pro
ceeding.60 Further, since the AEC and the industrial and public utili
ty participants controlled the bulk of the relevant data and experienced 
personnel, broad disclosure of information either through discovery 
or through cross-examination was necessary to intelligent public input.61 
The AEC’s attempt to produce only witnesses supporting the interim 
criteria forced the intervenors to use time-consuming cross-examination 
to probe for evidence of objection to the criteria.62 Finally, a threatened 
suit by CNI pursuant to the Freedom of Information Act63 coupled with 
the threat of similar suits prompted the AEC to disclose documents re
vealing intra-agency dissent concerning the adequacy of the ECCS cri
teria.64 If the AEC had instituted broad discovery procedures, the con
siderable time spent on procedural argument and on cross-examination 
to obtain this information would have been saved. In discovery, then, 
the restrictiveness rather than the breadth of rights granted generated 
the problems of delay.

of the Senate Comm, on Government Operations and the Sub comms, on Separation of 
Powers and Administrative Practice & Procedure of the Senate Comm, on the Judi
ciary, 93d Cong., 1st Sess., vol. 1, at 298-300 (1973).

The AEC’s discovery practices in licensing proceedings largely parallel those estab
lished for the ECCS proceeding. See R. Berg, B. Boyer & J. Johnston, supra note 5, 
at 47-50.

59 Telephone Interview, supra note 31.
60 For example, the AEC’s refusal to release a comprehensive ECCS study prepared 

by agency consultants led to the allegation that the agency deliberately was frustrating 
compilation of a full record. See Consolidated Nat’l Intervenors Final Report at 1.3, 2.4, 
AEC Docket No. RM 50-1 (Mar. 15, 1973).

61 Reasonable limits should be placed on discovery requests. For example, CNI’s 
overbroad and onerous demand for information detailing all the changes in the ECCS 
criteria for the past several years was properly denied. See Transcript at 1629-33, id. 
(Feb. 8, 1972).

62 The AEC’s rule requiring production of “appropriate witnesses” to explain the 
ECCS criteria could have been construed to compel production of dissenters. See 37 
Fed. Reg. 288 (1972).

63 5 U.S.C. § 552 (1970). Difficulties arise in prosecution of a Freedom of Information 
Act suit because the person seeking discovery must possess sufficient expertise both to 
recognize the salient issues and then to request an identifiable document. Cost con
siderations limit the public intervenor’s ability to meet this double burden. Id. See 
generally Greene Co. Planning Bd. v. FPC, 455 F.2d 412, 417 n.12 (2d Cir.), cert, denied, 
409 U.S. 849 (1972); Katz, The Games Bureaucrats Play: Hide and Seek Under the 
Freedom of Information Act, 48 Tex. L. Rev. 1261 (1970).

64 See Note, supra note 30, at 245-46.
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In the ECCS proceeding equipment vendors claimed that data sought 
was proprietary and therefore exempt from discovery.65 The hearing 
board established a system of m camera sessions to consider the claims and 
allowed counsel to attend.66 In deciding whether to rule the data pro
prietary, the board applied the AEC rule requiring that information 
customarily be held in confidence67 but additionally required the claim
ant to demonstrate a rational justification for nondisclosure.68 The 
hearing board’s adoption of an ad hoc approach to the determinations 
of whether data should be withheld unfortunately led to lengthy legal 
arguments about the parameters of the proprietary information excep
tion and detracted from substantive consideration of the ECCS criteria.69 
The hearing board should have disclosed all information not clearly pro
prietary and should have allowed only written argument on those ma
terials adjudged proprietary by the board. Whether in the production 
of documents or witnesses or in the treatment of proprietary data, re

65 See 5 U.S.C. § 552(b)(4) (1970) (Freedom of Information Act exemption of 
trade secrets from disclosure); 10 C.F.R. § 9.5(a)(4) (1973) (AEC exemption of pro
priety data from disclosure). At common law, trade secrets are entitled to special pro
tection. See Dupont de Nemours v. Masland, 244 U.S. 100 (1917) (employee can be 
enjoined from disclosing employer’s trade secrets). The AEC’s licensing proceedings 
also have been complicated by proprietary data claims. See R. Berg, B. Boyer & J. 
Johnston, supra note 5, at 53-56.

66 See Hearing Board Order, AEC Docket No. RM 50-1 (Apr. 3, 1972).
67 10 C.F.R. § 9.5(a)(4) (1973). The language of the AEC’s rule duplicates that of 

the Freedom of Information Act and shares the Act’s failure to provide for any 
balancing of the public and private interests involved. In affirming the hearing board’s 
order on proprietary information, however, the AEC did use language indicating that 
it had balanced the interests. See AEC Order, AEC Docket No. RM 50-1 (June 6, 
1972).

68 See Hearing Board Order, AEC Docket No. RM 50-1 (Apr. 3, 1972). See generally, 
Bristol Myers v. FTC, 424 F.2d 935, 938 (D.C. Cir.), cert, denied, 400 U.S. 824 (1970) 
(mere claim of privilege insufficient). In establishing the procedure, the board stressed 
that none of the proprietary information was being withheld from the Commission’s 
consideration in its determination of the adequacy of the ECCS criteria. See Hearing 
Board Order, supra. The bulk of the information does remain unavailable to the scien
tific community. See note 58 supra and accompanying text.

69 See Transcript at 1905-73, AEC Docket No. 50-1 (Feb. 9, 1972); id. at 3444-3793 
(Feb. 23, 1972); id. at 4653-4700 (Mar. 7, 1972). The hearing board’s repeated rulings 
on the subject attest to the prominence of the issue. See Hearing Board Order, id. 
(Apr. 3, 1972).

The difficulty of formulating effective and efficient discovery practices for con
fidential information also has troubled the Federal Trade Commission. See E. Gellhorn, 
The Treatment of Confidential Information by the Federal Trade Commission: Pre
trial Practices, 36 U. Chi. L. Rev. 113 (1968); E. Gellhorn, The Treatment of Con
fidential Information by the Federal Trade Commission: The Hearing, 116 U. Pa. 
L. Rev. 401 (1968).
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strictions on discovery abuse the public interest in an open rulemaking 
proceeding and defeat prompt resolution of the factual issues presented.

In order to expedite resolution of issues, an agency can and should 
limit the issues to be confronted in a particular administrative proceed
ing. In the ECCS rulemaking, inadaquate delineation of the issues to be 
examined contributed to the delay that beset the proceeding.70 More
over, the poor definition of scope may have resulted in the exclusion of 
certain relevant areas of inquiry and thereby in the production of a 
record which inadequately explored the most difficult issues.71 The de
lay attributable to imprecise definition of the issues clearly cannot be 
quantified exactly, but several examples of such delay do emerge from 
the record. The public intervenor was unable to file direct testimony 
within the deadline because of the unclear scope of the hearing.72 Fur
ther, significant hearing time was expended in legal arguments over the 
proper scope.73 These arguments were, at best, only peripherally rele
vant to the ECCS criteria. Although the AEC was inexperienced in rule
making and perhaps could not have defined the scope of the ECCS 
proceeding at the outset, responsibility for the resultant delay should 
not be attributed to the broad grant of procedural rights.

70 See generally Freeman, The Emerging Role of Rulemaking in the AEC Decisional 
Process, 14 Atomic Energy L.J. 144,153-55 (1972).

71 Cf. Case & Schoenbrod, supra note 30, at 972-79 (narrowly defined scope frus
trates full consideration in licensings). During the ECCS rulemaking the AEC re
solved scope problems on an ad hoc basis and eventually prohibited discussion of 
defense-in-depth, ECCS vendor design changes, fuel densification, the details of par
ticular nuclear reactors, and the probability, causes, and types of loss of coolant ac
cidents. See Final Opinion of the Commission at 6-8, AEC Docket No. RM 50-1 (Dec. 
28, 1973). The public intervenors were most concerned about the refusal to explore 
the loss of coolant issue, which they considered integrally related to risk assessment and 
therefore to the validity of the ECCS criteria. See Consolidated Nat’l Intervenors, 
Final Report, id. (Mar. 15, 1973). Loss of coolant accidents were considered during 
the environmental impact phase of the hearings which CNI boycotted because cross- 
examination rights accorded allegedly were inadequate. See id. at 2 (July 23, 1972).

72 See Transcript at 3204, AEC Docket No. RM 50-1 (Feb. 22, 1972).
73 See Transcript at 2650-72, id. (Feb. 15, 1972); id. at 3204-10 (Feb. 22, 1972); id. 

at 5175-80 (Mar. 9, 1972).

In decisions concerning procedural rights, due process requires the 
weighing of possible benefits against possible burdens. In the AEC’s 
first major rulemaking proceeding, striking a balance between the bene
fits and burdens presented difficulties. The public intervenor’s effective 
use of cross-examination to attack seriously the validity of the ECCS cri
teria emerges clearly from the record and contributed to the value of the 
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proceeding. Cross-examination’s contribution to the delay that burdened 
the rulemaking is, however, less susceptible of ready analysis. A number 
of complex and interrelated factors, not merely the use of cross-examina
tion, precipitated delay; apportioning relative responsibility for the delay 
among all the factors entails imprecise calculations subject to disagree
ment. Perhaps in view of the uncertain balance between the benefits de
rived from the grant of procedural rights and the delay caused by the 
exercise of the rights, due process would not have required the grant of 
the right to cross-examination; but, had the right not been given and ex
tensively used, compilation of an adequate ECCS record would have 
been seriously impaired.

George W. Johnston
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EEOC REGULATORY INTERVENTION: AN 
UNDEVELOPED MEANS OF ENFORCING 
TITLE VII

After intensive congressional debate,1 the Equal Employment Op
portunity Commission (EEOC) in 1972 was granted the power to ini
tiate civil suit as one means of fulfilling its obligations under title VII 
of the Civil Rights Act of 1964 to detect and to eliminate employment 
discrimination.2 In its enthusiasm for using these newly won litigation 
powers,3 the EEOC may overlook another valuable means of enforcing 
title VII which the agency had begun to develop before passage of the 
1972 amendments—EEOC intervention in regulatory proceedings.4 The

1 See Subcomm, on Labor of Senate Comm, on Labor & Public Welfare, 92d 
Cong., 2» Sess., Legislative History of the Equal Employment Opportunity Act of 
1972, at 189-324, 1855-74 (Comm. Print 1972) (House debate) [hereinafter cited as Legis
lative History); id. at 581-1504, 1605-1793, 1843-54 (Senate debate).

2 Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103, 
amending Civil Rights Act of 1964, tit. VII, §§ 701-16, 42 U.S.C. 2000e to 2OOOe-15 
(1970). The EEOC may bring a civil suit against any respondent, other than a govern
mental body, from which it is unable to obtain voluntary compliance. 42 U.S.C. § 2000e-5 
(Supp. II, 1972); see Sape & Hart, Title VII Reconsidered: The Equal Employment. Op
portunity Act of 1972, 40 Geo. Wash. L. Rev. 824, 862-74 (1972); 1973 Duke L.J. 749, 
750-51 n.7. See generally Note, Phillips v. Martin Marietta Corporation: A Muted Vic
tory, 22 Cath. U.L. Rev. 441, 443 & n.14 (1973) (recent statistics on sex discrimination); 
Note, In America, What You Do is What You Are: The Equal Employment Opportun
ity Act of 1972, 22 Cath. U.L. Rev. 455, 455-57 (1973) (recent statistics on race dis
crimination) .

3 See Sape & Hart, supra note 2, at 825, 889. See also Cramton, Citizen Suits in the 
Environmental Field—Peril or Promise?, 25 Ad. L. Rev. 147, 156 (1973) (court litigation 
may provide more emotional satisfaction than does practice before administrative 
agencies).

4 Members of Congress, the Department of Justice, and courts have stressed the need 
for a multiplicity of remedies to eliminate employment discrimination. See Legislative 
History, supra note 1, at 1399-400 (remarks of Senator Javits and quotations from 
testimony of David L. Norman, Assistant Attorney General).

EEOC participation in agency proceedings can take three principal forms: submis
sion of comments, submission of amicus curiae briefs, and formal intervention. See 
MacIntyre & Volhard, Intervention in Agency Adjudications, 58 Va. L. Rev. 230, 231 
(1972); cf. Baker, The Antitrust Division, Department of Justice: The Role of Competi
tion in Regulated Industries, 11 B.C. Ind. & Com. L. Rev. 571 (1970) (use of these three 
techniques by Antitrust Division as advocate for competitive policies). The EEOC 
has made effective use of comments and amicus briefs in a variety of proceedings, and 
its authority to do so is unquestioned. Intervention in regulatory proceedings remains 
relatively undeveloped.

This Comment will discuss only the general concepts and problems of EEOC inter-

[ 1753 ]
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EEOC used this technique to attack alleged employment discrimination 
by the nation’s largest private employer, the American Telephone and 
Telegraph Company (AT&T); the agency petitioned the Federal Com
munications Commission (FCC) to deny AT&T a rate increase until 
the utility discontinued its employment discrimination.* 5

vention in agency proceedings; the variations in procedural and policy considerations 
that depend on the agency involved are outside its scope. See MacIntyre & Volhard, 
supra at 233-34. For example, the criteria that should govern intervention before agencies 
that consider applications for benefits and that proceed in a judicial manner differ 
from the criteria that should govern intervention before agencies serving a more 
prosecutorial role. See id. at 237-39, 243-55; cf. Kramer, Public Intervention in Settle
ments erf Government Antitrust Cases, 39 Brooklyn L. Rev. 579, 581-84 (1973). See 
generally Cramton, The Why, Where and How of Broadened Public Participation in 
the Administrative Process, 60 Geo. L.J. 525, 531-36 (1972). Intervention before prose
cutorial agencies is not examined herein.

5 See Note, The FCCs Role in Providing Equal Employment Opportunity for Minor
ity Groups, 53 B.U.L. Rev. 657, 706-07 & n.266 (1973).

6 Interview with David Copus, Deputy Chief of the EEOC Nat’l Programs Division, 
in Washington, D.C., Nov. 1, 1973 (head of EEOC task force that handled AT&T case).

7 Id.
s See Cramton, supra note 4, at 539. The financial difficulties of private groups could 

be alleviated by agency reimbursement of the expenses of bona fide public interest 
groups who present views and evidence that the agency otherwise would not consider. 
Cf. Note, Reimbursement of Public Intervenors, 1973 Duke L.J. 359, 359-60.

9 Intervention would be useful in proceedings before many agencies that regulate 
industries having a history of discriminatory employment practices. See United States 

EEOC intervention in regulatory proceedings, originally viewed as 
a means of circumventing the EEOC’s lack of statutory enforcement 
powers,6 was utilized only in the AT&T case, which began before the 
EEOC received court powers. Apparently, the EEOC does not plan 
to intervene in regulatory proceedings again, but rather is emphasizing 
the full use of the agency’s new authority to initiate legal actions and 
to intervene in private lawsuits and will leave intervention in regulatory 
proceedings to private public interest groups.7 While intervention is a 
good tool for private groups, it is an even more effective one for the 
EEOC. Lack of financial resources and statistical data on employment 
practices often hinders private groups in developing the detailed factual 
presentations necessary to effective participation in administrative pro
ceedings; as a consequence, such groups normally submit only general 
legal arguments.8 By contrast, the EEOC possesses investigative re
sources and legal expertise in the discrimination area.

EEOC intervention would be especially effective in attacking large- 
scale discrimination by industries that are closely regulated by federal 
agencies9 and that periodically must apply to the agencies for govern
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mental benefits such as license renewals or rate increases. Since regula
tory intervention is a legitimate means of enforcing title VII,10 the 
EEOC should use the technique where intervention appears to offer the 
most effective means of obtaining prompt compliance with equal em
ployment opportunity standards.

Comm’n on Civil Rights, The Federal Civil Rights Enforcement Effort—A Re
assessment 407 n.3 (1973); Comment, Administrative Agencies, The Public Interest, 
and National Policy: Is a Marriage Possible?, 59 Geo. L.J. 420, 431-32 & n.58 (1970).

10 See notes 29-30 infra and accompanying text.
11 Transmittal No. 10989, FCC Docket No. 19129 (Nov. 20, 1970).
12 Motion of EEOC as Intervenor for Rehearing and Suggestion for Rehearing En 

Banc of Order of Dismissal at 3, Martin-Trigona v. FCC, Civil No. 71-1055 (D.C. Cir., 
Feb. 18, 1971) (mem.) (consolidated with NAACP v. FCC, Civil No. 71-1065).

13 Id. at 2-3.
14 EEOC Petition for Intervention at 3, FCC Docket No. 19143 (Dec. 10, 1970).
15 Petitions filed by the EEOC, 27 F.C.C.2d 309 (1971) ; AT&T, Charges for Domestic 

Telephone Serv., 27 F.C.C.2d 151 (1971); AT&T, Charges for Interstate Telephone 
Serv., 27 F.C.C.2d 149 (1971).

16 AT&T, Charges for Domestic Telephone Serv., 27 F.C.C.2d 151, 159-60 (1971).
17 The Communications Act of 1934 does not use the term “public interest” but does 

require the FCC to determine whether a proposed rate increase is “just and reasonable” 
after a complaint is filed. Communications Act of 1934, § 204, 47 U.S.C. § 204 (1970). 

EEOC Intervention: Its Use in the AT&T Case
and its Jurisdictional Bases

On November 20, 1970, AT&T filed with the FCC notice of its pro
posed increase in rates for long distance telephone service,11 the largest 
increase ever sought by a public utility.12 13 For nearly six years prior 
to this filing, the EEOC had been investigating a variety of employment 
discrimination charges against AT&T and had determined that the 
utility’s employment practices systematically discriminated against 
women, blacks, and Spanish-surnamed Americans “in flagrant disregard 
of the Civil Rights Act.” 1S 16 In an attempt to take action on this alleged 
discrimination, the EEOC asked the FCC to hold hearings on the pend
ing rate increase with full EEOC participation and to suspend the in
crease while the charges of employment discrimination were con
sidered.14

The FCC denied the EEOC’s requests, suspended the rate increase for 
a mere five days, and limited the scope of the hearings to the issue of 
economic justification for the increase.15 Refusing to condition the rate 
increase on AT&T’s ceasing its alleged illegal employment practices,10 
the FCC ruled that its public interest standard17 did not require the 
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agency to consider the potential effect of a rate increase on employment 
discrimination, unless the EEOC and other petitioning public interest 
advocates could show an economic link between discrimination and in
creased rates.18 The FCC treated the EEOC petition to intervene as a 
formal complaint under its antidiscrimination rules,19 set a separate hear
ing on employment discrimination, and allowed EEOC participation in 
that hearing only.20 In declaring that the only alternative to so con
struing the EEOC and other petitions was to “dismiss them outright,” 21 
the FCC emphasized its position that the issue of employment discrimina
tion was irrelevant to a determination of whether the proposed rate in
crease was in the public interest.22

The concept of “just and reasonable” subsumes the public interest inquiry. See note 41 
infra and accompanying text.

18 AT&T, Charges for Domestic Telephone Serv., 27 F.C.C.2d 151, 159-60 (1971); 
see Petitions filed by the EEOC, 27 F.C.C.2d 309, 312 (1971) (“logical or functional 
relationship” must be shown).

Pleadings were filed by many groups, including the National Associations for the 
Advancement of Colored People, California Rural Legal Assistance, Inc., the National 
Organization for Women, the Mexican-American Legal Defense Fund, the American 
Civil Liberties Union, and Ralph Nader. AT&T, Charges for Interstate Telephone 
Serv., 27 F.C.C.2d 149, 149 n.l (1971). Petitions opposing the rate increase also were 
filed by other federal agencies and by an AT&T competitor. Id.

47 C.F.R. § 21.307 (1972). The FCC reasoned that the EEOC petition could not 
be considered a petition to intervene though so entitled because AT&T’s rate proposal 
had not yet been set for a hearing when the EEOC filed and an FCC regulation states 
that petitions to intervene are to be filed after the hearing issues are published in the 
Federal Register. Petitions filed by the EEOC, 27 F.C.C.2d 309, 311 n.6 (1971); see 
47 C.F.R. § 1.223 (1972). The regulation, however, states that intervention petitions 
may not be filed “later than 30 days after the publication in the Federal Register.” 47 
C.F.R. § 1.223 (1973). Clearly, this language is designed to preclude tardiness, not 
alacrity, in filing. Recognizing the weakness of its argument that the regulation pro
vided for filing of intervention petitions after the hearing issues are published, the FCC 
subordinated this argument to a footnote.

20 AT&T, Charges for Domestic Telephone Service, 27 F.C.C.2d 151, 159-60 (1971). 
The FCC refused to allow EEOC intervention in the rate hearing. Id. at 162.

21 Id. at 160 n.6.
22 Because the EEOC had disavowed any attempt to establish an economic link be

tween employment discrimination and rates, the FCC orders effectively denied the 
petition to intervene. See Motion of EEOC as Intervenor for Rehearing and Suggestion 
for Rehearing En Banc of Order of Dismissal, supra note 12, at 4-5. Some evidence, 
however, indicates that employment discrimination does affect the rates that regulated 
industries charge. In the separate hearing held by the FCC in the AT&T case, the 
EEOC introduced evidence that rates for long distance telephone service were two to 
four percent higher than they would have been if AT&T had not discriminated against 
women. See EEOC Exhibit 5, FCC Docket No. 19143 (Dec. 1, 1971) (statement of 
Dr. Orley Ashenfelter, Director of the Institute of Industrial Relations, Princeton Uni
versity).
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Several of the public interest groups that had petitioned to inter
vene in the rate proceeding appealed the FCC’s decision to the United 
States Court of Appeals for the District of Columbia Circuit, and the 
EEOC joined in that appeal as an intervenor.2a In dismissing the ap
peal,23 24 the court apparently did not decide the issue of the legality of 
EEOC intervention in the rate proceeding.25 In view of a long line of 
decisions allowing public interest intervention,26 the court’s action 
should not be interpreted as approval of the FCC’s restriction on the 
EEOC’s use of regulatory intervention to enforce title VII. If the 
court’s intent was to limit such intervention, it almost certainly would 
have issued a clarifying opinion.

Costly lawsuits resulting in the assessment of backpay, attorneys’ fees, and class 
awards and in expensive disruptions of operations constitute an additional economic con
sequence of employment discrimination. See Office of Communication of the United 
Church of Christ, Comments on Petition for Issuance of Rules at 13, SEC File No. 4-160 
(Mar. 13, 1973).

23 See Motion of EEOC as Intervenor for Rehearing and Suggestion for Rehearing En 
Banc of Order of Dismissal, supra note 12, at 4-9. Of the three arguments made on 
appeal, the most important asserted that the FCC’s denial of the petitions to intervene 
in the rate hearing and the correlative refusal to condition the rate increase on the 
elimination of alleged employment discrimination was an abuse of discretion. Id. at 6-9.

24 Martin-Trigona v. FCC, Civil No. 71-1055 (D.C. Cir., Feb. 18, 1971) (mem.) (con
solidated with NAACP v. FCC, Civil No. 71-1965). The court of appeals did not hear 
oral argument and did not issue an opinion. After the dismissal, the EEOC moved for a 
rehearing en banc, but this motion was denied without comment on November 4, 
1971, after a delay of almost eight months.

25 If interpreted as approval of the FCC’s denial of intervention, the dismissal would 
bode ill for the future of EEOC regulatory intervention as a means of enforcing title 
VII. In its petition for rehearing, the EEOC delineated some of the negative implica
tions which might be drawn from the court’s dismissal of the case. For example, the 
court’s action could mean that the antidiscrimination provisions of the Communications 
Act of 1934 do not prohibit AT&T from discriminating on the basis of sex, race, and 
national origin; that the FCC could grant a massive rate increase to AT&T while 
ignoring the utility’s pervasive violations of title VII; or that the FCC’s approval of a 
$285 million rate increase, which would allow AT&T to hire new employees, was not 
unconstitutional governmental aid to private discrimination. Motion of EEOC as 
Intervenor for Rehearing and Suggestion for Rehearing En Banc of Order of Dismissal, 
supra note 12, at 1-2. A narrow interpretation of the dismissal order seems reasonable, 
however, because it was issued without opinion.

26 See, e.g., National Welfare Rights Organization v. Finch, 429 F.2d 725, 739 (D.C. 
Cir. 1970) (HEW conformity hearing to determine whether state welfare laws com
plied with federal standards); Office of Communication of United Church of Christ v. 
FCC, 359 F.2d 994, 1000-06 (D.C. Cir. 1966) (FCC renewal of television station license) ; 
Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 616-17 (2d Cir. 1965), 
cert, denied, 384 U.S. 941 (1966) (FPC licensing of hydroelectric project). See also 
Butzel, Intervention and Class Actions Before the Agencies and the Courts, 25 Ad. L. 
Rev. 135, 142 (1973).
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Although the EEOC failed in its attempt to participate in the rate 
hearing, the attempt had some collateral success; apparently because of 
unfavorable publicity caused by the separate hearing on discrimination, 
AT&T eventually agreed to a plan to remedy its alleged discrimination.27 
But the long-range success of EEOC regulatory intervention can be 
assured only if the regulatory agency permits intervention in the hear
ings on justifications for governmental benefits sought and conditions 
award of the benefit on compliance with title VII. Adverse publicity 
stimulating compliance cannot be counted on iu future interventions. 
The weakness of separate hearings focusing solely on discrimination 
and divorced from applications for benefits militates against the use of 
such hearings. In the interest of efficiency, an agency might schedule 
a subhearing to receive evidence on charges of employment discrimina
tion, but the evidence of discrimination, however compiled, must be 
considered by the agency before it awards the benefit.28 29

27See CCH Empl. Prac. Guide 1860 (E.D. Pa. 1973) (affirmative action plan). The 
AT&T litigation attracted attention because it involved the nation’s largest utility and 
because it was the EEOC’s first attempt to intervene in a regulatory proceeding.

28 See Response of EEOC, Movant for Intervention, in Support of Motion of Petition
ers to Stay at 68-69, NAACP v. FCC, Civil No. 71-1065 (D.C. Cir., Feb. 18, 1971).

29 Civil Rights Act of 1964, tit. VII, § 705(g), 42 U.S.C. § 2000e-4(g) (6) (1970), as 
amended, 42 U.S.C. § 2000e-4(f) (Supp. II, 1972). Under section 2000e-5, when the 
EEOC has been unable to secure a conciliation agreement from a party charged with 
employment discrimination, an aggrieved person may file suit against the employer. The 
court in which suit is filed may permit the Commission to intervene. M. § 706(f)(1), 42 
U.S.C. § 2OOOe-5 (f)(1).

30 In both 1964 and 1972 Congress considered and rejected amendments which would 
have made the remedies explicitly granted in title VII the exclusive means of enforcing 
the Civil Rights Act of 1964. See 110 Cong. Rec. 13650-52 (1964); Legislative History, 
supra note 1, at 1393-1407, 1505-21. In 1972 at least one Senator opposed such an amend
ment because it would have prevented future use of intervention in regulatory pro
ceedings. Id. at 1512 (remarks of Senator Javits of New York).

No matter how effectively the EEOC could use regulatory interven
tion to combat employment discrimination, the agency could not em
ploy the technique if it did not have authority to intervene. The EEOC’s 
power to intervene in proceedings before regulatory agencies is not 
granted expressly in title VII, which explicitly provides for intervention 
only in private lawsuits.20 The legislative history of title VII, however, 
clearly indicates that Congress intended the EEOC’s powers to encom
pass intervention in regulatory proceedings as well as in civil suits, for 
Congress knew that the AT&T intervention attempt was underway 
when it amended title VII and explicitly rejected an amendment that 
would have prohibited EEOC intervention in the future.30
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Not only does the EEOC have authority to intervene when a regu- 
latee that practices employment discrimination seeks a governmental 
benefit from a regulatory agency, but also, as the federal representative 
of employees suffering from discrimination, the EEOC has standing 
to intervene in agency proceedings. EEOC’s standing does not depend 
on a specific provision conferring standing on collateral parties in the 
statute administered by the regulatory agency,31 although the statutes 
of most agencies whose proceedings furnish potential forums for EEOC 
intervention do contain provisions permitting intervention32 or language 
from which a right to intervene can be implied.33 EEOC standing to 
intervene depends on criteria similar to those governing standing to sue 
and standing to seek judicial review of administrative action,34 which re
quire no express congressional grant.35 Although decisions and rules on 

Senator Hruska, who proposed the 1972 exclusive remedies amendment, said that the 
amendment was intended to eliminate employment discrimination actions brought be
fore agencies or forums such as the Interstate Commerce Commission and the FCC. Id. 
at 1508-09. Referring specifically to the AT&T litigation, he said that his amendment 
would prohibit attempts by the EEOC “to interject itself into the affairs of these agencies 
and attempt to direct their affairs.” Id. at 1508. The amendment was rejected by the 
Senate and was not included in the final version of the 1972 amendments. Id. at 1406-07, 
1520-21.

31 See National Welfare Rights Organization v. Finch, 429 F.2d 725, 732 (D.C. Cir. 
1970).

32 See Communications Act of 1934, § 309, 47 U.S.C. § 309(d) (1970) (“party in in
terest” to FCC proceeding); Federal Aviation Act of 1958, § 408, 49 U.S.C. § 1378(b) 
(1970) (party with “substantial interest”); Note, The Law of Administrative Standing 
and the Public Right of Intervention, 1967 Wash. U.L.Q. 416, 416 & n.l.

33 See Virginia Petroleum Jobbers Ass’n v. FPC, 265 F.2d 364, 368 (D.C. Cir. 1959) 
(statutory7 right to appeal from an order held to presuppose participation in proceedings 
which led to it) ; National Coal Ass’n v. FPC, 191 F.2d 462, 467 (D.C. Cir. 1951) (statute 
allowing any person “aggrieved” by FPC order to seek judicial review held to imply 
right of intervention in FPC proceedings).

34 See National Welfare Rights Organization v. Finch, 429 F.2d 725, 732 (D.C. Cir. 
1970); Office of Communication of United Church of Christ v. FCC, 359 F.2d 994, 1000 
n.8 (D.C. Cir. 1966). The tests, however, are not interchangeable. See 3 K. Davis, 
Administrative Law Treatise § 22.08 (1958).

35 See Association of Data Processing Serv. Organizations v. Camp, 397 U.S. 150, 153 
& n.l (1970). Courts presume that judicial review of administrative decisions is avail
able unless the party opposing review adduces persuasive evidence that Congress in
tended to prohibit it. Abbott Laboratories v. Gardner, 387 U.S. 136, 140 (1967). Non
reviewability is an exception that must be demonstrated. Barlow v. Collins, 397 U.S. 
159, 166 (1970). Unless expressly barred by the statute administered by the agency, 
judicial review of administrative action normally is available under the Administrative 
Procedure Act. 5 U.S.C. §§ 551-559, 701-706 (1970); see Barlow v. Collins, supra at 165. 
The Administrative Procedure Act provides that “[al person . . . adversely affected by 
agency action within the meaning of a relevant statute, is entitled to judicial review 
thereof.” 5 U.S.C. § 702 (1970). Although the Administrative Procedure Act generally
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intervention in regulatory proceedings have not distinguished between 
agency and private party intervenors,36 several administrative agencies 
more frequently allow intervention by other agencies than by private 
persons.37 38 This leniency should apply to future intervention by the 
EEOC, especially when the EEOC could seek judicial review of the 
agency’s actions.33

excludes agencies from the definition of “person” and therefore from the category of 
those who can seek review, the definition of “agency” excludes agencies that are “com
posed of representatives of the parties” to disputes. 5 U.S.C. §§ 551(1) (e), 551 (2) 
(1970). Because the EEOC is the federal representative of workers who suffer dis
crimination, it could seek judicial review of other agencies’ actions that are adverse 
to the EEOC’s interest in enforcing rights under title VII.

3 6 Cf. Shapiro, Some Thoughts on Intervention Before Courts, Agencies, and Arbitra
tors, 81 Harv. L. Rev. 721, 740 (1968).

37 See id. at 735 & n.65. The Antitrust Division of the Justice Department has made 
effective use of regulatory intervention. See Baker, supra note 4, at 576.

38 See note 35 supra. Where the party seeking to intervene will have standing to 
challenge an agency decision, intervention should be allowed in the proceedings in 
which the decision is reached, so that the intervenor can help build a record sufficient 
to make the later right to review meaningful. See National Welfare Rights Organization 
v. Finch, 429 F.2d 725, 736-37 & n.40 (D.C. Cir. 1970); American Communications Ass’n 
v. United States, 298 F.2d 648, 650-51 (2d Cir. 1962).

39 This duty, of course, remains the same whether intervention is by the EEOC or 
by a private group. Congress explicitly preserved the statutory and constitutional duties 
of regulatory agencies to act against employment discrimination by regulatees in the 
1972 amendments to title VII, which provide: “Nothing contained in this Act shall 
relieve any Government agency . . . of its . . . primary responsibility to assure non
discrimination in employment as required by the Constitution and statutes.” 42 U.S.C. 
§ 2OOOe-16(e) (Supp. II, 1972).

40 See, e.g., Federal Power Act § 202(b), 16 U.S.C. § 824a(b) (1970) (FPC is to 
permit sale of electric energy only where such action is “necessary or appropriate in 
the public interest”); Communications Act of 1934, §§ 307, 309, 47 U.S.C. §§ 307(a), 
(d), 309(a) (1970) (FCC is to grant and renew station licenses only when the “public 
interest, convenience and necessity” will be served thereby); Federal Aviation Act of 
1958, § 102, 49\U.S.C. § 1302 (1970) (CAB must act in the “public interest, and in ac
cordance with the public convenience and necessity”).

41 Standards such as “just and reasonable” and “public convenience and necessity” 
include the public interest concept. See, e.g., Atlantic Ref. Co. v. Public Serv. Comm’n, 

The duty of regulatory agencies to take action against discriminating 
regulatees who seek governmental benefits is found in the statutes ad
ministered by the agencies, in the Constitution, and in the equal employ
ment opportunity regulations promulgated by some agencies.39 Typical
ly, a regulatory agency is required to award governmental benefits only 
after determining that the “public interest” so requires.40 In awarding 
benefits, the regulatory agency must consider the “public interest” even 
though the term is not used in the agency’s statute.41 As “the prime 
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arbiter of the public interest,” 42 an agency must consider a variety of 
national policies,43 including those on inflation,44 antitrust,45 labor-man
agement relations,46 and the environment.47 The public interest standard 
also implies a general requirement that the applicant for a governmental 
benefit be “law-abiding.” 48 An applicant is not law-abiding when its 
employment practices violate title VII.

360 U.S. 378, 391 (1959) (“public convenience and necessity”); ICC v. Railway Labor 
Executives Ass’n, 315 U.S. 373, 316-11 (1942) (“public convenience and necessity”); 
United States v. Lowden, 308 U.S. 225, 229 (1939) (“just and reasonable conditions”).

42 Office of Communication of the United Church of Christ v. FCC, 359 F.2d 994, 
1003 (D.C. Cir. 1966).

43 See Denver & Rio Grande Western R.R. Co. v. United States, 387 U.S. 485, 492 
(1967) (term “public interest” should be read broadly to require consideration of all 
important consequences); Udall v. FPC, 387 U.S. 428, 450 (1967). The effectuation of 
the entire scope of congressional purpose calls for careful accommodation of one statu
tory scheme to another. A regulatory agency must not over emphasize its immediate 
task. Southern S.S. Co. v. NLRB, 316 U.S. 31, 46-47 (1942); see Calvert Cliffs’ Co
ordinating Comm. v. AEC, 449 F.2d 1109, 1119 n.21 (D.C. Cir. 1971). See generally 
Comment, supra note 9, at 423-33 (analyzing expansion of the public interest concept 
to include a variety of national objectives).

44 ICC v. Jersey City, 322 U.S. 503, 520 (1944).
«California v. FPC, 369 U.S. 482, 484-86 (1962).
46 Retail Store Employees Union v. FCC, 436 F.2d 248, 254-55, 258-59 (D.C. Cir. 1970).
47 See Consolidated Edison Co. v. FPC, 271 F.2d 942, 951-53 (3d Cir. 1959). Con

solidated, Edison was decided before the National Environmental Policy Act of 1969 
required all federal agencies to consider environmental factors in their decisionmaking. 
National Environmental Policy Act of 1969, § 102, 42 U.S.C. § 4332 (1970).

48 FCC v. American Broadcasting Co., 347 U.S. 284, 289 n.7 (1954); see Mester v. 
United States, 70 F. Supp. 118, 121-22 (E.D.N.Y.), affd per curiam, 332 U.S. 749 (1947) 
(applicant for FCC license allegedly had violated fair trade and price control laws).

49 See generally Hebert & Reischel, Title VII and the Multiple Approaches to Elim
inating Employment Discrimination, 46 N.Y.U.L. Rev. 449 (1971). The national policy 
of eliminating employment discrimination also has been expressed in other statutes and 
executive orders that are beyond the scope of this Comment. See, e.g., The Equal 
Pay Act of 1963, § 3, 29 U.S.C. § 206(d) (1970); The Civil Rights Act of 1866, § 16, 
42 U.S.C. § 1981 (1970); Executive Order No. 11246, 3 C.F.R. 173 (1973).

50See Newman v. Piggie Park Enterprises, 390 U.S. 400, 402 (1968) (per curiam); 
Culpepper v. Reynolds Metals Co., 421 F.2d 888, 891 (5th Cir. 1970). See generally 
Jenkins v. United Gas Corp., 400 F.2d 28 (5th Cir. 1967).

51 The United States Court of Appeals for the District of Columbia Circuit has noted 
that “fundamental personal interests in life, health, and liberty . . . have always had a 
special claim to judicial protection, in comparison with the economic interests at stake 
in a ratemaking or licensing procedure.” Environmental Defense Fund, Inc. v. Ruckels- 
haus, 439 F.2d 584, 598 (D.C. Cir. 1971).

The national goal of eliminating employment discrimination, expressed 
in title VII of the Civil Rights Act49 and assigned high priority by Con
gress,50 certainly is entitled to no less protection than are policies on 
economic matters such as inflation and antitrust.51 Discrimination in em
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ployment, “one of the most deplorable forms of discrimination known to 
our society,” 52 is a fundamental wrong because it inhibits an individual 
from obtaining a job for which he or she qualifies or from earning equal 
pay for equal work.53 * * 56 The public interest is contravened if an agency 
awards a governmental benefit before the beneficiary eliminates its dis
criminatory practices.

52 Culpepper v. Reynolds Metals Co., 421 F.2d 888, 891 (5th Cir. 1970).
w See id.
34 466 F.2d 316 (D.C. Cir. 1972) (application for renewal of television license).
™Id. at 329-30, 332.
56 3 CCH Empl. Prac. Dec. H 8141 (D.D.C. 1971).
57 Id. at 443. But see NAACP v. Pennsylvania Pub. Util. Comm’n, 5 Pa. Comwlth. 

312, 290 A.2d 704 (1972) (state public utilities agency lacked power to inquire into a 
utility’s employment discrimination when the state Human Relations Commission peti
tioned it to do so in a rate proceeding).

58 See Communications Act of 1934, § 202, 47 U.S.C. § 202(a) (1970) (“unlawful for 
a common carrier ... to subject any particular person ... to any undue or unreason
able prejudice or disadvantage.”) Similar language is found in other statutes. See Inter
state Commerce Act § 3(1), 49 U.S.C. § 3(1) (1970); Federal Aviation Act of 1958, 
§ 404(b), 49 U.S.C. § 1374(b) (1970). In the AT&T case, the FCC ruled that § 202(a) 
of the Communications Act of 1934 prohibits only discrimination in rates and does not 
apply to employment discrimination by a carrier. Petitions filed by the EEOC, 27 
F.C.C.2d 309, 312 (1971). This interpretation is too narrow in light of the Supreme 
Court’s construction of similar provisions in other regulatory statutes. See notes 59-60 
infra and accompanying text.

™ See O’Keefe v. United States, 240 U.S. 294, 300-02 (1916). O’Keefe held that the 
Interstate Commerce Act gave the Interstate Commerce Commission authority to order 
trunk line railways not to grant rebates to tap lines above a certain maximum. The 
Court said that the statutory provisions placed upon the Interstate Commerce Commis

The conclusion that agencies should consider equal employment op
portunity under the public interest standard finds support in Stone v. 
FCC.^ In Stone the United States Court of Appeals for the District of 
Columbia Circuit assumed, without discussion, that employment dis
crimination is a factor bearing on whether the public interest permits the 
award of a governmental benefit to a regulated industry.53 In Potomac 
Electric Power Co. v. Public Service Commission of District of Colum
bia™ a federal district court ruled that alleged illegal employment prac
tices of a private utility were properly examined by the regulatory agen
cy as part of the public interest inquiry in a rate proceeding.57

In addition to broad public interest provisions, the statutes admin
istered by regulatory agencies often include specific language prohibit
ing “discrimination” by regulatees.58 The Supreme Court has interpreted 
these statutes broadly to interdict more than the types of discrimination 
that Congress originally may have intended to proscribe59 and has indi
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cated that these provisions proscribe discrimination in the employment 
practices of regulatees.60 Under both the public interest standard and 
the antidiscrimination provisions of several statutes, therefore, the typical 
regulatory agency is under a legal duty to consider EEOC evidence of 
employment discrimination by a regulatee seeking a governmental bene
fit.61

sion the duty to reach all unlawful preferences, “whatever form they take and in what
soever guise they may appear.” Id. at 297. See also El Dorado Oil Works v. United 
States, 328 U.S. 12, 21 (1946) (mileage allowances; similar broad interpretation of statu
tory language).

The antidiscrimination provisions have been construed to bar racial discrimination in 
the performance of services by regulated industries. See, e.g^ Boynton v. Virginia, 364 
U.S. 454, 457-63 (1960) (dining facilities on interstate bus routes); Henderson v. United 
States, 339 U.S. 816, 818-26 (1950) (railway dining cars); Mitchell v. United States, 313 
U.S. 80, 94-95 (1941) (first-class pullman service).

60 Colorado Anti-Discrimination Comm’n v. Continental Airlines, Inc., 372 U.S. 714, 
722-24 (1963). The Court stated that “[t]his is a familiar type of regulation, aimed 
primarily at rate discrimination injurious to shippers, competitors, and localities. But 
we may assume, for present purposes, that these provisions . . . protect job applicants or 
employees from discrimination on account of race.” Id. at 723 (footnotes omitted).

61 Agencies have been unwilling to recognize this duty, however. See, e.g., AT&T, 
Charges for Domestic Telephone Serv., 27 F.C.C.2d 151, 159 (1971); NAACP, 48 
F.P.C. 40, 43 (1972); SEC Securities Exchange Act Release No. 10597 (Jan. 14, 1974). 
Even an agency which recognizes its duty to deal with employment discrimination by 
regulated industries is unlikely to consider the issue of employment practices in its 
proceedings unless the EEOC intervenes. For example, the FCC has explicitly recognized 
that “discriminatory employment practices by a common carrier licensee or permittee 
are not compatible with the public interest,” when it adopted its nondiscrimination 
regulations for common carriers. See Rule Making to Require Communications Com
mon Carriers to Show Non-discrimination in their Employment Practices, 24 F.C.C.2d 
725, 729 (1970). Nonetheless, the FCC did not raise the discrimination issue sua sponte 
in the AT&T rate proceeding. Further, the FCC refused to withhold the rate increase 
until the charges of employment discrimination were met, even while reaffirming its 
alleged adherence to the FCC’s “independent responsibility to effectuate the strong 
national policy against discrimination in employment . . . .” 27 F.C.C.2d at 159.

62 Public Util. Comm’n v. Pollak, 343 U.S. 451, 461-63 (1952) (first and fifth amend
ments held applicable to activities of utility company regulated by public service com
mission).

The fifth amendment, unlike the fourteenth, does not contain an equal protection 
clause but does contain an essentially equivalent standard in that it prohibits discrimina
tion that is “so unjustifiable as to be violative of due process.” Schneider v. Rusk, 377 
U.S. 163, 168 (1964) ; see Bolling v. Sharpe, 347 U.S. 497 (1954). The fifth amendment 
restrains federal agencies just as the fourteenth amendment restrains states.

Beyond this statutory duty, regulatory agencies also have an obliga
tion under the United States Constitution to withhold benefits from 
regulatees that discriminate in employment. The fifth amendment pro
hibits federal agencies from becoming significantly involved with private 
action infringing upon fundamental rights,62 such as private discrimina
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tion on the basis of race, sex, and nationality.63 An agency may not 
condone or in any way assist in the perpetuation of discriminatory 
policies.64 When an agency grants a governmental benefit that is 
vital to the continued profitable existence of the regulatee, the agency 
makes it possible for the industry to continue its discriminatory em
ployment practices and thereby violates the fifth amendment.65 To 
avoid placing their imprimatur on discrimination, regulatory agencies 
must ascertain that regulatees do not engage in unlawful practices before 
awarding them benefits.66

63 See Frontier© v. Richardson, 411 U.S. 677, 682 (1973) (four justices held sex to be 
a suspect classification requiring strict judicial scrutiny); Bolling v. Sharpe, 347 U.S. 
497, 499 (1954) (classifications based solely upon race constitutionally suspect); Oyama 
v. California, 332 U.S. 633, 647 (1948) (the rights of a citizen may not be subordinated 
merely because of nationality).

64 Cf. Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 172 (1972); Burton v. Wilmington 
Parking Authority, 365 U.S. 715, 717 (1961); Green v. Kennedy, 309 F. Supp. 1127, 
1136-37 (D.D.C.) (per curiam), appeal dismissed for want of jurisdiction, 398 U.S. 
956 (1970); Ethridge v. Rhodes, 268 F. Supp. 83, 87 (S.D. Ohio 1967).

65 The impetus for the discrimination need not come from the agency if the federal 
action has the effect of enforcing or perpetuating illegal practices. Cf. Moose Lodge No. 
107 v. Irvis, 407 U.S. 163, 172 (1972); Burton v. Wilmington Parking Authority, 365 
U.S. 715, 726 (1951); Shelley v. Kraemer, 334 U.S. 1, 18-23 (1948). But see NAACP, 
48 F.P.C. 40, 51 (1972) (FPC ruled it did not unconstitutionally aid regulatees in em
ployment discrimination where it refused to take action against such practices, but 
spoke out against them).

See Burton v. Wilmington Parking Authority, 365 U.S. 715, 725 (1961); Public 
Util. Comm’n v. Pollak, 343 U.S. 451, 462 n.8 (1952); EEOC Petition for Interven
tion, supra note 14, at 32-35, 47. Not only are the regulatory agencies under a constitu
tional duty not to aid employment discrimination; pervasive agency involvement in 
the actions of the regulatees also subjects the regulatees to constitutional due process 
requirements. See 14 B.C. Ind. & Comm. L. Rev. 317, 318-33 (1972) (application of 
state action doctrine to public utilities). The acts of the regulatees are state action be
cause federal agencies grant certain advantages to regulated industries in return for the 
performance of services that otherwise probably would be performed by the state and 
because regulation leads to extensive interrelationships between the regulatee and the 
government. See Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 173-75 (1972) (indicating 
that providing a primarily public service would constitute state action if the provider 
were subject to extensive governmental regulation); Burton v. Wilmington Parking 
Authority, 365 U.S. 715, 724-26 (1961) (entanglement of parking authority with restau
rant constituted state action); Public Util. Comm’n v. Pollak, 343 U.S. 451, 462 
(1952) (involvement of public service commission with private transit company suf
ficiently extensive to subject company to fifth amendment due process requirements).

67 The FCC was the first agency to adopt such discrimination regulations. 47 C.F.R.

The regulations of some agencies require them to take affirmative 
action against discriminating industries. In the recent past, several agen
cies have adopted or considered regulations that prohibit their regulatees 
from discriminating in employment.67 Such regulations certainly are 
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not prerequisites to EEOC intervention. However, these rules support 
EEOC intervention by expressing the agencies’ increased concern about 
and familiarity with employment discrimination problems and also make 
explicit the promulgating agency’s determination that employment dis
crimination is an important factor in the public interest inquiry.

The FCC clearly erred when it decided in the AT&T case that its 
own antidiscrimination rules did not require it to consider employment 
discrimination in a rate proceeding absent a showing of economic con
nection between rates and discrimination. In promulgating its equal 
employment rules the FCC specifically had declared that discriminatory 
employment practices by a regulatee are “not compatible with the pub
lic interest.” 68 The FCC’s orders in the AT&T case in effect contra
vened its own declaration. Moreover, the FCC implied that its antidis
crimination rules made EEOC intervention unnecessary and that its 
own investigative procedures should be the exclusive channel for FCC 
consideration of employment discrimination charges.69 Regulatory 
agencies should reject such a narrow approach to their own equal em

§ 21.307 (1973) (common carriers); id. § 76.311 (1972) (cable television systems); id. § 
73.125 (1972) (broadcasters). See generally Note, supra note 5. The Law Enforcement 
xAssistance Administration and the Federal Home Loan Bank Board have adopted sim
ilar regulations. See 28 C.F.R. §§ 42.3O1-.3O8 (1973); 12 C.F.R. 528.1-.8 (1973).

Other agencies are considering the adoption of equal employment opportunity rules 
or have concluded that such rules would be superfluous and therefore are unnecessary. 
See 37 Fed. Reg. 15518 (1972) (notice by Civil Aeronautics Board that equal employ
ment opportunity rules are under consideration); 36 Fed. Reg. 10741-42 (1971) (notice 
by Interstate Commerce Commission to determine whether it has jurisdiction to regulate 
employment practices of licensees); SEC Securities Exchange Act Release No. 10597 
(Jan. 14, 1974) (announcement of Securities Exchange Commission’s decision that the 
nondiscrimination rules it had considered would be merely “duplicative of existing 
law”). See also United States Comm’n on Civil Rights, supra note 9, at 412.

In one case that illustrated the roles interested parties can play, the Federal Power 
Commission ruled that it lacked the power to promulgate antidiscrimination rules, even 
after the NAACP and others petitioned the Commission to adopt such rules and the 
Justice Department stated in an opinion letter that the Commission had the authority’ 
to do so. See NAACP, 48 F.P.C. 40 (1972); NAACP Petition, id. (FPC Docket No. 
R-447); Letter from David L. Norman, Assistant Attorney General, Civil Rights Divi
sion, Dep’t of Justice, to Gordon Goach, General Counsel, Federal Power Comm’n, 
Sept. 17, 1971. The NAACP has appealed the Commission’s decision. NAACP v. FPC, 
Civil No. 72-1959 (D.C. Cir., filed Nov. 12, 1972).

68 See Rule Making to Require Communications Common Carriers to Show Non
discrimination in Their Employment Practices, 24 F.C.C. 2d 725, 729 (1970).

69 See Petitions filed by the EEOC, 27 F.C.C.2d 309, 311 n.6 (1971). The FCC has had 
little success under its own procedures in enforcing its antidiscrimination rules. See 
Note, supra note 5, at 663-68, 673-75, 710.
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ployment rules because it conflicts with congressional intent to preserve 
diversity of remedies for attacking employment discrimination.70

70 See note 29 supra. See also Sape & Hart, supra note 2, at 884-88.
71S^e United States v. Hayes Int’l Corp., 415 F.2d 1038 (5th Cir. 1969) (preliminary 

injunction proper where prima facie case of illegal employment discrimination estab
lished, despite partial correction of violations by new transfer program). See also 
United States v. Hayes Int’l Corp., 456 F.2d 112 (5th Cir. 1972) (back pay issue and 
deficiencies in transfer plan to be considered on remand).

72 Agencies may tend to sympathize with the interests of the industries they regulate, 
losing their objectivity and sometimes yielding to improper pressures. See Jaffe, The 
Federal Regulatory Agencies in Perspective: Administrative Limitations in a Political 
Setting, 11 B.C. Ind. & Com. L. Rev. 563, 565-70 (1970); Shapiro, supra note 36, at 745. 
Even where agencies desire to give adequate weight to the public interest, their per
spectives are limited by the information available to them, which often is overwhelming
ly representative of industry rather than of public interest concerns. See Bonfield, 
Public Participation in Federal Rulemaking Relating to Public Property, Loans, Grants, 
Benefits or Contracts, 118 U. Pa. L. Rev. 540, 540-43 (1970); Cramton, supra note 4, at 
529.

73 The EEOC has been urged to confine its resources to lawsuits. Interview with 
David Copus, Deputy Chief of the EEOC Nat’l Programs Division, in Washington, 
D.C., Nov. 1, 1973.

74 See Office of Communication of the United Church of Christ; supra note 22, at 30. 
Although courts may have the ultimate power to cause denial of a governmental benefit 
to an industry that discriminates, they rarely use the power. See Comment, supra 
note 9, at 424.

Reasons for and Means of Encouraging EEOC Use of 
Regulatory Intervention

Admittedly, federal courts are the traditional forum for adjudicating 
civil rights controversies and can employ powerful remedies,71 while 
agencies and their trial examiners generally concentrate on narrow, 
specialized problems rather than on broad public interest questions such 
as employment discrimination.72 Close analysis, however, indicates that 
the broader experience and powerful remedies available to courts are 
not compelling reasons for preferring court action to regulatory inter
vention in the AT&T type of case.73 Intervention makes possible a vari
ety of sanctions that are unavailable to the EEOC in judicial proceed
ings. For example, regulatory agencies can deny issuance or renewal 
of licenses or certificates, grant them on a probationary basis, or select 
between competing applicants on the basis of compliance with title 
VII.74 If the EEOC intervened to introduce evidence of employment 
discrimination by a regulated industry, the regulatory agency could 
withhold the benefit sought until the industry disproved the allegations 
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of discrimination75 or, if the allegations proved valid,76 until the agency 
approved a plan for correcting the regulatee’s noncompliance with title 
VII.77 Withholding of benefits would encourage early conciliation be
tween the industry and the EEOC78 and would make intervention to 
enforce title VII less susceptible to procedural delay than are court 
suits.79

75 A regulatee that requests a governmental benefit becomes amenable to reasonable 
restrictions, including compliance with national policies. See Atlantic Ref. Co. v. Public 
Serv. Comm’n, 360 U.S. 378, 391 (1959) (an agency could attach conditions to sale of 
natural gas to avoid triggering general price rises); ICC v. Railway Labor Executives 
Ass’n, 315 U.S. 373, 378 (1942) (ICC could condition abandonment of railway lines on 
protection for employees who would be displaced); Kent v. CAB, 204 F.2d 263, 265 
(2d Cir. 1953) (CAB could attach conditions to approval of airline merger to protect 
employees’ seniority rights); Comment, supra note 9, at 434-35 (summarizing theories 
that support the conditioning of a benefit upon compliance with stated national 
objectives); Comment, Natiorial Policy and the “Public Interest”—A Marriage of 
Necessity in the Communications Act of 1934, 114 U. Pa. L. Rev. 386, 390-91 (1966).

76 The EEOC would have to make a prima facie showing of employment discrimina
tion with sufficient specificity to indicate that granting the benefit sought would not be 
in the public interest. See Stone v. FCC, 466 F.2d 316, 320-22 & n.14, 329-30 (D.C. Cir. 
1972). Statistical evidence of a low rate of employment of women and minorities can 
constitute a prima facie showing. See id.-, Note, supra note 5, at 670. See generally 
Note, Employment Discrimination: Statistics and Preferences Under Title VII, 59 Va. 
L. Rev. 463, 464-80 (1973).

77 The affirmative action program agreed upon in the AT&T case furnishes an ex
ample of a suitable plan. CCH Empl. Prac. Guide 11 1860 (E.D. Pa. 1973). Certain 
statutory and constitutional conflicts must be avoided in fashioning an affirmative action 
program. See Note, Employment Discrimination: Statistics and Preferences Under Title 
VII, 59 Va. L. Rev. 463, 481-91 (1973). Federal courts sometimes have been willing to 
oversee the implementation of plans. See United States v. Hayes Int’l Corp., 456 F.2d 
112 (5th Cir. 1972) (plan remanded for correction of deficiencies).

78 See Note, supra note 8, at 368. See also Comment, supra note 9, at 431 & n.57.
79 In some civil rights suits years have elapsed between the filing of a case and the 

granting of a remedy because of dilatory pleadings and other procedural maneuvers. 
See Legislative History, supra note 1, at 214 (statement by Representative Anderson of 
Illinois); Hebert & Reischel, supra note 49, at 470 n.117 (citing cases).

80 See Office of Communication of the United Church of Christ, supra note 22, at 27. 
Agencies maintain continuous contact with the industries they supervise, and the indus
tries, in turn, are “responsive to the agencies that often hold life and death power over 
their continued functioning.” Id.-, cf. Cramton, supra note 3, at 152. See also Comment, 
supra note 9, at 436.

Regulatory agencies are peculiarly suited to handle the complex prob
lems of large-scale employment discrimination because they are familiar 
with the industries involved and have access to statistical data and in
vestigative resources that courts cannot as easily collect and em
ploy.80 Through devices such as their reporting requirements, agencies 
could monitor compliance with orders to eliminate employment discrim- 
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¡nation more effectively than can courts. Although agencies’ admin
istrative law judges and review boards currently lack familiarity with 
title VII, they could draw upon the expertise of the EEOC.81 Some 
regulatory agencies have conceded that nothing in title VII removes 
from agencies the power to make determinations of illegality in employ
ment practices and to compel title VII compliance by regulatees, even 
as they have declined to exercise power in this area.82

81 An agency must accord great weight to the views of a second agency in questions 
involving the second agency’s expertise. See Pittsburgh v. FPC, 237 F.2d 741, 754-55 
(D.C. Cir. 1956) (FPC should consider views of defense agencies on defense policies); 
National Coal Ass’n v. FPC, 191 F.2d 462, 467 (D.C. Cir. 1951) (FPC properly gave 
great weight to Atomic Energy Commission’s view that national safety required use 
of natural gas as fuel at atomic energy plant).

82 See AT&T, Charges for Domestic Telephone Serv., 27 F.C.C.2d 151, 159 (1971) 
(conceding jurisdiction, but refusing to consider equal employment opportunity in 
AT&T rate hearing); SEC Securities Exchange Act Release No. 10597 (Jan. 14, 1974) 
(conceding jurisdiction, but refusing to promulgate antidiscrimination rules). But see 
NAACP, 48 F.P.C. 40, 43 (1972) (denying FPC had jurisdiction to promulgate anti
discrimination rules).

83 The conditions might include the appearance of employment discrimination from 
the equal employment opportunity forms the industries are required to file and the 
lodging of numerous discrimination complaints by employees and potential employees 
of the regulatee.

w Civil Rights Act of 1964, § 715, 42 U.S.C. § 2000e-14 (Supp. II, 1972).
85 See id.

Intervention in regulatory proceedings is legally authorized and could 
be an effective means of enforcing title VII. Its full use by the EEOC 
should be ensured. The promulgation of equal employment opportunity 
regulations by other agencies may encourage the EEOC to intervene in 
proceedings before these agencies. Further, the EEOC could propose 
regulations requiring it to intervene in regulatory proceedings when 
certain conditions exist.83 A system could be established whereby the 
EEOC would receive listings of all scheduled regulatory hearings and 
would then determine where intervention was necessary. The Equal 
Employment Opportunity Coordinating Council, created by the 1972 
amendments to title VII,84 could encourage use of intervention by de
ciding that EEOC intervention in regulatory proceedings should be 
used regularly. The Council’s statutory mandate to develop “policies 
and practices designed to maximize effort” of the government agencies 
responsible for enforcing legislation banning employment discrimina
tion would authorize such a determination.85

Congress could emphasize intervention in regulatory proceedings by 
earmarking specific funds and employment positions for EEOC inter
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vention efforts or by amending title VII to include a provision, similar to 
that in the National Environmental Policy Act of 1969,86 placing a duty 
on all federal agencies to implement title VII in all of their activities.87 
Such an explicit statutory duty would ensure agency recognition of 
the responsibility to consider employment discrimination in determin
ing whether to award governmental benefits and in reaching all other 
important decisions. Agencies thus would be more receptive to evidence 
of employment discrimination, and this responsiveness would encourage 
the EEOC to intervene.

»6 42 U.S.C. §§ 4321-47 (1970).
87 Cf. National Environmental Policy Act of 1969, § 102, 42 U.S.C. § 4332 (1970). The 

National Environmental Policy Act of 1969 provides that in every recommendation 
for major action, a federal agency must include a detailed statement on the environ
mental impact of the proposed action. Id. § 102(c), 42 U.S.C. § 4332(c) (i) (1970). 
Since the Act was enacted, numerous decisions have enforced this mandate that fed
eral agencies must give due regard to environmental concerns. See Arlington Coalition 
on Transp. v. Volpe, 458 F.2d 1323, 1330 (4th Cir.), cert, denied, 409 U.S. 1000 (1972); 
Calvert Cliffs’ Coordinating Comm., Inc. v. AEC, 449 F.2d 1109, 1128-29 (D.C. Cir. 
1971).

By including governmental agencies in the definition of persons covered by the Act, 
the amended title VII requires all federal agencies to adhere to equal employment 
opportunity principles in their own personnel actions. Civil Rights Act of 1964, § 
701(a), 42 U.S.C. § 2000e(a) (Supp. II, 1972). But tide VII contains no provision 
comparable to that in the National Environmental Policy Act of 1969, which requires all 
federal agencies to implement the stated policy across the board in all their actions. See 
§ 102, 42 U.S.C. § 4332 (1970); note 87 supra-, cf. Cramton, supra note 8, at 534-35.

88 428 F.2d 1093 (D.C. Cir. 1970). The Secretary of Agriculture had authority, under 
the Federal Insecticide, Fungicide, and Rodenticide Act, to initiate proceedings to cancel 
the registration of a poison when it appeared that the poison did not meet certain 
standards, § 4(c), 7 U.S.C. § 135b(c) (1970).

89 428 F.2d at 1098-99; cf. Medical Comm, for Human Rights v. SEC, 432 F.2d 659, 
675-76 (D.C. Cir. 1970), vacated as moot, 404 U.S. 403 (1972) (SEC approval of staff 
“no action” recommendation reviewable as final order). But cf. Kixmiller v. SEC, 
Civil No. 72-1285, at 6 (D.C. Cir., Jan. 30, 1974) (SEC refusal to review staff “no 
action” recommendation not reviewable as final order).

Finally, private individuals and groups could sue to compel the EEOC 
to use regulatory intervention under an extension of the rationale that 
the United States Court of Appeals for the District of Columbia Cir
cuit adopted in Environmental Defense Fund, Inc. v. Hdrdin,88 89 The 
court held that the Secretary of Agriculture’s refusal to initiate suspen
sion and cancellation proceedings for DDT products demanded by en
vironmentalists was reviewable as a final order.8^ When, on remand, 
the Secretary did not comply with the environmentalists’ requests, the 
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court ordered him to exercise his statutory power to initiate proceedings 
to determine whether DDT registration should be cancelled.90

90 Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 592-95 (D.C. Cir. 
1971).

91 Under this extension of Hardin, individuals and groups that requested the EEOC 
to intervene in a particular regulatory proceeding and were refused could sue for re
view of the EEOC decision if they possessed an interest sufficient to meet the requisites 
for standing. See Administrative Procedure Act 10(a), (c), 5 U.S.C. §§ 702, 704 
(1970). The petitioners probably would have to be employees, potential employees 
of the regulatee, or representatives of such persons, to satisfy standing requirements. 
See Sierra Club v. Morton, 405 U.S. 727, 735 (1972); Comment, Judicial Control of 
Administrative Inaction, 57 Va. L. Rev. 676, 681-87 (1971).

92 See note 9 supra.

The Hardin case differs from a suit by private parties to compel 
EEOC regulatory intervention because the plaintiffs in Hardin sought 
only to compel one agency to take action authorized by its own statute. 
The purpose of a suit against the EEOC would be to force the EEOC 
to intervene in a second agency’s proceedings in order to cause the sec
ond agency to take action under its statute. But the situations are similar 
in important aspects. In both, the agency has the power to take the 
action requested, Congress has demanded more effective enforcement 
of the rights involved, and the regulatory agencies need to be encouraged 
to fulfill their public interest responsibilities. Private individuals and 
groups should be able to compel the EEOC to intervene just as they 
were allowed to compel the Secretary of Agriculture to initiate suspen
sion and cancellation proceedings.91

Conclusion

The problem of employment discrimination is massive and must be 
attacked with every available remedy that is both fair and effective. 
EEOC intervention in regulatory proceedings is a legally authorized 
and potentially valuable means of enforcing equal employment oppor
tunity in many regulated industries. The EEOC should be encouraged 
to continue the development of regulatory intervention rather than to 
forego intervention in favor of judicial remedies. Although this method 
of title VTI enforcement would affect only regulated industries, the im
pact could be significant because these industries employ large numbers 
of workers and have a history of employment discrimination.92 To bene
fit the present and potential employees of these industries and to end 
the disillusionment and economic hardship caused by employment dis
crimination, the EEOC should develop and apply the regulatory inter
vention method of enforcing title VII. Suzanne Donnelly Kitchings



RECENT DEVELOPMENTS
CONSTITUTIONAL LAW—remedies—First Amendment Violations 
by Federal Officers Give Rise to a Claim for Damages—Butler v. United 
States, 365 F. Supp. 1035 (D. Hawaii 1973).

In Butler v. United States1 the United States District Court for the 
District of Hawaii, extending the rationale of Bivens v. Six Unknown 
Named Agents of the Federal Bureau of Narcotics2 to the first amend
ment, held that damages are an available remedy for violations of first 
amendment rights by federal officers.3 On August 29, 1972, a Honolulu 
newspaper reported that President Nixon would arrive at Hickam Air 
Force Base in Hawaii the following day and that Hickam would be open 
to the public for a welcoming ceremony.4 The nine Butler plaintiffs and 
four other persons proceeded to the airbase in three cars to demonstrate 
their opposition to President Nixon’s Vietnam war policies and to his 
campaign for reelection. Air Force personnel stopped the two cars 
which entered the base, escorted the occupants to a military security

1 365 F. Supp. 1035 (D. Hawaii 1973).
2 403 U.S. 388 (1971). In Bivens the Supreme Court held that fourth amendment vio

lations by federal officers give rise to a claim for damages. Id. at 397. See generally 
Dellinger, Of Rights and Re?nedies: The Constitution as a Sword, 85 Harv. L. Rev. 
1532 (1972); Note, The Constitution as Positive Law: Bivens v. Six Unknown Named 
Agents of Federal Bureau of Narcotics, 5 Loyola (Los Angeles) L. Rev. 126 (1972); 
38 Brooklyn L. Rev. 522 (1971).

3 365 F. Supp. at 1039. Federal district courts in North Carolina and the District of 
Columbia also have applied the Bivens rationale to first amendment violations. See 
Tatum v. Morton, F. Supp. , (D.D.C. Mar. 13, 1974) (Civ. No. 398-72); 
Sparrow v. Goodman, 361 F. Supp. 566, 585-88 (W.D.N.C. 1973). Other courts like
wise have construed Bivens broadly. See United States ex. rel. Moore v. Koelzer, 457 
F.2d 892, 894 (3d Cir. 1972) (Bivens extended to fifth amendment violations); Wash
ington v. Brantley, 352 F. Supp. 559, 563-64 (M.D. Fla. 1972) (dictum) (Bivens ra
tionale extends to any violation of a constitutionally protected interest). The language 
of the first and fourth amendments may indicate that the extension of the Bivens ra
tionale to the first amendment is not appropriate. The first amendment prohibits 
Congress from establishing laws which regulate religion or free speech while the fourth 
amendment strongly asserts the rights of citizens to be secure from searches. The 
phraseology, however, should not be considered a limitation on the remedies available 
to ensure full protection of first amendment rights, particularly in light of the similar 
historical development of the first and fourth amendments. See notes 9-20 infra and ac
companying text.

4 See 365 F. Supp. at 1037.
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building, photographed and fingerprinted them, and issued bar letters.5 
Military personnel prevented the third car and its occupants from en
tering the base.6 None of the plaintiffs reached the welcoming area to 
demonstrate against the President.

¿See id. at 1038. A bar letter issued by military personnel prohibits entrance to a 
military installation and exposes the barred individual to possible fine or imprisonment. 
See id. at 1038 n.4.

See id. at 1038. These plaintiffs remained outside the airbase and picketed there. 
See id.

? The principal claim, sustained by the court, was based on the first amendment. 
See id. at 1039. Charges of conspiracy to deprive the plaintiffs of equal protection of the 
law and to prevent the plaintiffs from supporting a candidate in a presidential election sur
vived a motion to dismiss. See 365 F. Supp. at 1041-42. The court also upheld the plaintiffs’ 
claims based on violations of their fourth and fifth amendment rights. See id. See also 
Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971) 
(fourth amendment violations give rise to claim for damages); United States ex rel. 
Moore v. Koeizer, 457 F.2d 892 (3d Cir. 1972) (fifth amendment violations give rise 
to claim for damages). In addition, the court granted both a declaratory judgment that 
the bar letters had no legal effect and an injunction compelling cancellation of the 
bar letters and destruction of the information gathered by Air Force personnel. See 
365 F. Supp. at 1043-44. Dismissing the plaintiffs’ claims against the United States under 
the Federal Tort Claims Act, the court stated that the United States could not have 
consented to be sued under a tort theory that did not exist when the Act was 
passed. Id. at 1043; see 28 U.S.C. § 1346(a)(2) (1970). Finally, the plaintiffs’ claims 
for damages based on a state libel action were dismissed because the plaintiffs had not 
alleged special damages as required by Hawaii law. See 365 F. Supp. at 1044; cf. 
Russell v. American Guild of Variety Artists, 53 Hawaii 456, 458-59, 497 P2d 40, 42-43 
(1972) (distinction between libel per se and libel per quod). See generally W. Prosser, 
Handbook of the Law of Torts § 112, at 762-64 (4th ed. 1971).

8 365 F. Supp. at 1039.
*See 365 F. Supp. at 1039-40.

The plaintiffs, asserting numerous claims, brought suit against the 
United States, the commander of Hickam Air Force Base, and various 
lower echelon military personnel involved in the incident.7 On a mo
tion to dismiss, the court upheld the plaintiffs’ claims for damages based 
on violations of their first amendment rights and stated that the “irresist
ible logic of Bivens” required creation of a remedy in damages for vio
lations of first amendment rights.8 The Butler court’s reliance on Bivens 
is justified if the first amendment entails considerations similar to those 
which caused the Supreme Court in Bivens to grant damages for the 
violation of the fourth amendment.

As the Butler court recognized, the first and fourth amendments are 
historically interrelated.9 This interrelation developed in England dur
ing the eighteenth century when, in an attempt to control the press 
and to suppress certain publications, the English government instituted 
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a series of criminal prosecutions for seditious libel.10 The English gov
ernment obtained evidence and effected arrests under general warrants 
that failed to specify either the persons to be arrested or the objects to 
be seized.11 Two authors of pamphlets criticizing the government who 
were victims of particularly egregious searches and seizures sued the 
King’s messengers and obtained damages based upon findings that the 
warrants used were illegal.12 In response to these cases, the House of 
Commons adopted resolutions which invalidated general warrants.13

1° See generally N. Lasson, The History and Development of the Fourth Amend
ment to the United States Constitution 42-50 (1937); F. Siebert, Freedom of the 
Press in England, 1476-1776, at 364-65, 380-92 (1952).

11 See N. Lasson, supra note 10, at 42; F. Siebert, supra note 10, at 374-76.
12 See Wilkes v. Wood, 98 Eng. Rep. 489, 498-99 (C.P. 1763); Entick v. Carrington, 

95 Eng. Rep. 807, 817-18 (K.B. 1765). In both cases the authors’ homes had been 
ransacked and their papers had been seized under warrants which in neither case 
specified the materials to be seized. See 93 Eng. Rep. at 490-91 (warrant specified 
neither person nor papers to be taken into custody); 95 Eng. Rep. at 807-08 (warrant 
specified person but not papers); N. Lasson, supra note 10, at 43-44, 47. The courts 
found the warrants illegal and awarded damages to the victims. See 98 Eng. Rep. at 
489, 498-99; 95 Eng. Rep. at 817-18; F. Siebert, supra note 10, at 378. Thus, damages 
were granted where illegal searches and seizures violated rights and activities which 
now fall within the scope of the first amendment.

13 See N. Lasson, supra note 10, at 48-49.
14 See Boyd v. United States, 116 U.S. 616, 625-27 (1886) (relationship between fourth 

and fifth amendments in context of compulsory confessions); N. Lasson, supra note 
10, at 45-46. Indeed, John Wilkes, one of the victims of. English repression, corre
sponded extensively with influential Americans such as Samuel Adams, John Adams, 
and James Otis. See, id. at 46 n.114.

15 367 U.S.717 (1961).
16See id. at 731-33, 738; Mo. Rev. Stat. $ 542.420 (1953). The statute provided for 

subsequent judicial determination of whether the material was obscene; items de
termined obscene were destroyed while unobjectionable materials were returned to the 
owner. See id. at 719-21 & n.6; Mo. Rev. Stat, i 542.420 (1953).

17 367 U.S. at 724-29.

The English experience with illegal searches used to suppress free 
speech has been recognized as an influence on those who formulated 
the Bill of Rights and should be considered in evaluating the corre
spondence between the amendments.14 Further, in Marcus v. Search War
rants15 the Supreme Court implicitly recognized the interrelation of the 
first and fourth amendments, as incorporated in the fourteenth amend
ment, when the Court overturned a Missouri statute authorizing a magis
trate to issue a warrant for the seizure of material after receiving only 
an officer’s conclusory assertions that the material was obscene, without 
any further determination by the magistrate of whether the material was 
in fact obscene.16 Citing English precedent extensively,17 the Court 
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stated that the Bill of Rights was written “against the background of 
knowledge that unrestricted power of search and seizure could also 
be an instrument for stifling liberty of expression.” 18 19 The integration 
by the Supreme Court of constitutional rights culminated in Stanford v. 
Texas™ where the Court interpreted the first, fourth, and fifth amend
ments as a single unit protecting privacy, human dignity, and freedom 
of expression.20 The historical development of the first and fourth 
amendments and the judicial interpretation of the development indicate 
that similar considerations surround the rights and justify the extension 
of Bivens to the first amendment.

18 Id. at 729.
19 379 U.S. 476 (1965). Stanford involved a mass seizure of more than 2,000 of the 

petitioner’s business and personal books, papers, and documents. The search was based 
on a warrant issued under a Texas statute that made membership in the Communist 
Party and other organizations illegal. See id. at 477; Tex. Rev. Civ. Stat. Ann. art 
6889-3A, § 9 (1960). The Court found the statute violative of the fourth amendment. 
379 U.S. at 486.

20 See 379 U.S. at 484-85, citing with approval Frank v. Maryland, 359 U.S. 360, 376 
(1959) (Douglas, J., dissenting). The Court so interpreted the amendments to give 
cohesion to the constitutional protections emanating from Entick v. Carrington. See 
379 U.S. at 483-85; 95 Eng. Rep. 807 (K.B. 1765); note 12 supra.

21 See 403 U.S. at 390-92, 397. The Government contended that the petitioner’s sole 
cause of action against the defendant narcotics agents was an action for trespass under 
state law. See id. at 390-91; Note, supra note 2, at 133 (1972).

22 See New York Times Co. v. United States, 403 U.S. 713 (1971) (per curiam) (news
paper publication); Organization for a Better Austin v. Keefe, 402 U.S. 415 (1971) 
(leafleting) ; National Socialist White People’s Party v. Ringers, 473 F.2d 1010 (4th Cir. 
1973) (en banc) (public assembly); Shanley v. Northeast Independent School District, 
462 F.2d 960 (5th Cir. 1972) (newspaper publication). Prior restraint need not be 
tantamount to formal sanction. A state legislature’s creation of a commission to re
view publications and to recommend to local authorities that obscenity prosecutions be 
initiated has been held sufficient state activity to constitute prior restraint. See Bantam 
Books, Inc. v. Sullivan, 372 U.S. 58 (1963).

The extension of the Bivens rationale to the first amendment also is 
appropriate to buttress the extraordinary judicial protection afforded 
first amendment activity. The Supreme Court in Bivens rejected the 
defendant narcotics agents’ claims that the fourth amendment only 
served to limit their defense that they had validly exercised federal 
power; rather, the Court found in the fourth amendment affirmative 
rights which may be vindicated by suit for damages or other relief.21 
The first amendment affords similar affirmative protection to citizens. 
Actions seeking prior restraints of activities involving expression of 
ideas frequently have been dismissed.22 Prior restraints are presumptively 
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invalid23 and limitations on the exercise of first amendment rights are 
permitted only where the exercise poses a clear and present danger to 
interests which the Government lawfully may protect24 or where the 
restraints are merely incidental to legitimate government regulation.25

23 See, e.g., New York Times Co. v. United States, 403 U.S. 713, 714 (1971) (per 
curiam); Organization for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971); Freedman 
v. Maryland, 380 U.S. 51, 57 (1965); Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 
(1962); Near v. Minnesota, 283 U.S. 697 (1931). Temporary or partial prior restraints 
also have come under judicial scrutiny. See Freedman v. Maryland, supra (constitutional 
requirements which must be met by state film censorship scheme).

24 See Feiner v. New York, 340 U.S. 315, 319-20 (1951); Board of Educ. v. Barnett, 
319 U.S. 624, 638-40 (1943); Cantwell v. Connecticut, 310 U.S. 296, 308 (1940); Schenck 
v. United States, 249 U.S. 47, 52 (1919).

25 See, e.g., Adderley v. Florida, 385 U.S. 39, 47 (1966); Königsberg v. State Bar, 
366 U.S. 36, 50-51 (1961); Kunz v. New York, 340 U.S. 290, 294 (1951) (Frankfurter, 
Jn concurring); Cox v. New Hampshire, 312 U.S. 569, 554-55 (1941); cf. Red Lion 
Broadcasting v. FCC, 395 U.S. 367, 387-88 (1969) (Government control of broadcast 
frequencies).

26 See, e.g., Keyishian v. Board of Regents, 385 U.S. 589, 601-02 (1967) (statute re
quiring teacher dismissal for making treasonable or seditious utterances); Dombrowski 
v. Pfister, 380 U.S. 479, 489-95 (1965) (Louisiana subversive activities statute); Hodsdon 
v. Buckson, 310 F. Supp. 528 (D. Del. 1970) (flag desecration statute); Faulkner v. 
Clifford, 280 F. Supp. 895, 901 (E.D.N.Y. 1968) (procedure for peremptory induction 
of draft card burner).

27 See Dombrowski v. Pfister, 380 U.S. 479, 486 (1965); NAACP v. Button, 371 US. 
415, 433 (1963). In Dombrowski plaintiffs alleged that the Governor and various law 
enforcement officers were harassing them with prosecutions and threats of prosecution 
under an overbroad Louisiana statute. See 380 US. at 482. The Court declared sections 
of the statute void and enjoined future prosecution of the plaintiffs. See id. at 485-89. 
See also Steffel v. Thompson, 42 U.SL.W. 4357 (US. Mar. 19, 1974). But cf. Younger 
v. Harris, 401 US. 37, 49 (1971) (no injunction against pending state criminal prose
cution in absence of bad faith prosecution).

In addition to enjoining bad faith prosecution, courts have enjoined the peremptory 
military induction of a draft card burner and a regulatory scheme making treasonable 
or seditious utterances cause for teacher dismissal. See Keyishian v. Board of Regents, 
385 US. 589, 597-604 (1967) (utterances of teacher); Faulkner v. Clifford, 289 F. 
Supp. 895, 901-02 (E.D.N.Y. 1968) (peremptory military induction).

To ensure the free exercise of first amendment rights, courts also have 
invalidated laws and proscribed procedures having a chilling effect on 
the exercise of these rights26 since the threat of sanction may be as suc
cessful as the imposition of sanction in deterring activity protected by 
the amendment.27 To maintain breathing space for first amendment 
activity, courts also have monitored the latitude of statutes and of 
private lawsuits that may result in a narrowing of the exercise of first 
amendment rights. The Government may regulate only with great 
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specificity in the first amendment area28 29 and private suits that may 
have an impact on the exercise of first amendment rights are carefully 
scrutinized. In Time Inc. v. Hill22 the Supreme Court held that innocent 
or merely negligent errors in published statements about matters of 
public interest do not support an action for damages.30 The possibility 
of actions for invasion of privacy or of libel actions against publishers 
would discourage free publication and dissemination of ideas.31

28See NAACP v. Button, 371 U.S. 415, 433 (1963). Even where a compelling state 
interest supports regulation of activities, the state must choose the means that least 
impinge on first amendment activity. See Keyishian v. Board of Regents, 385 U.S. 589, 
602 (1967). See generally Note, The First Amendment Overbreadth Doctrine, 83 
Harv. L. Rev. 844 (1970) (limitations on scope of legislative action affecting first 
amendment rights).

29 385 U.S. 374 (1967).
Mid. at 387-88. The Court stated in dictum that an intentional false statement would 

be actionable. See id. at 389-90.
81 See id. at 389; New York Times Co. v. Sullivan, 376 U.S. 254, 277-83 (1964). See 

also Gertz v. Welch, 42 U.S.L.W. 5123, 5128-30 (U.S. June 25, 1974).
32 403 U.S. at 389.
33 Cf. Mapp v. Ohio, 367 US. 643, 654-58 (1961).
^See notes 40-42 infra and accompanying text.
MSee 403 U.S. at 410 (Harlan, J., concurring).
36 See Butler v. United States, 365 F. Supp. 1035, 1040-41 (D. Hawaii 1973); cf. 

Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 
397 (1971) (damages available for violations of fourth amendment rights).

37 See Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403
U.S. 388, 395-97 (1971) (fourth amendment violations give rise to claim for damages); 
J.I. Case Co. v. Borak, 377 U.S. 426, 433-35 (1964) (federal securities laws); Textile 
Workers Union v. Lincoln Mills, 353 U.S. 448 (1957) (federal labor statute); Tunstall
v. Brotherhood of Locomotive Firemen & Enginemen, 323 U.S. 210, 211-14 (1944)
(federal railway labor statute); Weeks v. United States, 232 U.S. 383, 398 (1914) (ex-

Both first and fourth amendment rights frequently cannot be pro
tected other than by damages. In Bivens the plaintiff was subjected to 
a single illegal search.32 The exclusionary rule afforded him no relief 
for this violation of his rights since he was not brought to trial;33 because 
the intrusion was unlikely to recur, injunctive relief also was inappro
priate.34 Damages constituted Bivens’s sole source of relief.35 The plain
tiffs in Butler were similarly situated. Even if available, injunctive re
lief to protect the plaintiffs’ rights to demonstrate at Hickam Air Force 
Base in the future would have been a hollow remedy for they already 
had been denied the unique opportunity to demonstrate against the 
President. Only an award of damages could adequately compensate 
the plaintiffs for the invasions of their first amendment rights.36 Courts 
historically have created remedies for violations of rights in order to 
effectuate constitutional or statutory policy.37 * * * By implying a right to 
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damages for first amendment violations, the district court in Butler 
properly adopted the rationale underlying Bivens and heeded the Su
preme Court’s admonition in Bell v. Hood38 to fashion a remedy where 
federal rights have been invaded.39

clusionary rule implied from fourth amendment); United States ex rel. Moore v. Koel- 
zer, 457 F.2d 892, 894 (3d Cir. 1972) (fifth amendment violations give rise to claim 
for damages. But see Wheeldin v. Wheeler, 373 U.S. 647, 649-52 (1963) (remedy for 
abuse of subpoena power not implied from fourth amendment or from enabling legis
lation). See generally Dellinger, supra note 2, at 1537-52; Katz, The Jurisprudence of 
Remedies: Constitutional Legality and the Law of Torts in Bell v. Hood, 117 U. Pa. 
L. Rev. 1 (1968).

88 327 U.S. 678 (1946).
89 See id. at 684.
<0See, e.g., O’Shea v. Littleton, 94 S. Ct. 669, 679 (1974) (dictum); United States v. 

Maidman, 340 F. Supp. 395, 399 (S.D.N.Y. 1971); Supermarket Films, Inc. v. Sylvania 
Elec. Prod., Inc., 321 F. Supp. 855, 856 (E.D. Pa. 1971).

U See, e.g., Holiday Inns of America, Inc. v. B & B Corp., 409 F.2d 614, 618 (3d Cir. 
1969); CORE v. Douglas, 318 F.2d 95, 100 (5th Cir.), cert, denied, 375 U.S. 829 (1963); 
Hosey v. Club Van Cortlant, 299 F. Supp. 501, 503 (S.D.N.Y. 1969).

42See, e.g., O’Shea v. Littleton, 94 S. Ct. 669, 679 (1974) (dictum); Holiday Inns of 
America, Inc. v. B & B Corp., 409 F.2d 614, 618 (3d Cir. 1969); United States v. Maid
man, 340 F. Supp. 395, 399 (S.D.N.Y. 1971).

48 See, e.g., Sellers v. Regents, 432 F.2d 493, 497 (9th-Cir. 1970), cert, denied, 401 U.S. 
981 (1971) (no threat of harm from prosecution where defendants cannot enforce 
statute); United States v. Sars of Louisiana, Inc. 324 F. Supp. 307 (E.D. La. 1971) (no 
showing of. likelihood of defendant’s future violation of statute); Knuckles v. Prasse, 
302 F. Supp. 1036, 1062 (E.D. Pa. 1969), aff'd, 435 F.2d 1255 (3d Cir. 1970), cert, denied, 
403 U.S. 936 (1971) (no showing that mistreatment of inmates would continue).

Courts have found imminence lacking in various types of claims. See, e.g., Holiday 
Inns of America, Inc. v. B & B Corp., 409 F.2d 614 (3d Cir. 1969) (trademark in
fringement); United States v. Sars of Louisiana, Inc., supra (violation of federal drug 
and cosmetic laws); Henley v. Wise, 303 F. Supp. 62, 71-72 (ND. Ind. 1969) (by im
plication) (prosecution under allegedly unconstitutional statute). In one extraordinary 
case, a district court found imminence of future harm lacking and denied relief where 
mistreatment of prison inmates had existed for more than a year. See Knuckles v. 
Prasse, supra.

In addition to compensating plaintiffs, the extension of the damages 
remedy to the first amendment gives plaintiffs a remedy which, unlike 
injunctive claims, cannot be denied on grounds of mootness or lack of 
imminence of future harm. Prior to Butler plaintiffs suing federal of
ficers for first amendment violations were entitled to injunctive remedies 
only. To avoid dismissal and to establish equitable jurisdiction, plaintiffs 
had to allege and prove that their remedies at law were inadequate40 
and that prospective harm was imminent41 and would be irreparable.42 
Plaintiffs found adducing adequate proof of imminence, one prerequisite 
to injunctive relief, a difficult burden to meet.43 The mootness of a 
claim also totally defeated relief; where harm to the plaintiff has ceased 
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and probability of future harm is nor shown, an injunction will not is
sue.44 Under Butler a claim for damages is actionable. Thus, if a plain
tiff sues both for damages and for an injunction, the court’s denial of 
the injunction for mootness or for lack of imminence will not result in 
the complete dismissal of the plaintiff’s case; the damage claim will sur
vive. Once the rights of the parties are fully delineated at trial, the 
court can award any relief it deems proper45 46 to compensate the plaintiff 
and to deter the defendant from future violations.

44 See, e.g., Hall v. Beals, 396 U.S. 45 (1969) (per curiam) (no injunction where 
plaintiff’s claim moot because election for which he sought registration had passed); 
Holland v. Purdy, 457 F.2d 802 (5th Cir. 1972) (per curiam) (claim for injunction to 
prohibit cruel and unusual punishment moot where plaintiff is transferred to different 
prison); Henderson v. Goeke, 329 F. Supp. 1160 (E.D. Pa. 1971) (request for injunc
tion restraining police from illegally searching the plaintiff moot where plaintiff is 
now in prison). The harshness of dismissals for mootness in pre-Butler cases was miti
gated by the propensity of courts to find some unmooted claim in the plaintiff’s peti
tion and to allow the case to be litigated on that claim. See Papish v. Board of Curators, 
464 F.2d 136 (8th Cir. 1972), rev'd on other grounds, 410 U.S. 667 (1973) (student’s con
stitutionally defective dismissal from school not moot though student academically in
eligible at time of suit; vindication required because of notoriety accompanying stu
dent’s dismissal); Hatter v. Los Angeles City High School Dist., 452 F.2d 673 (9th 
Cir. 1972) (student’s constitutionally defective dismissal from school not moot despite 
reinstatement where student seeks to expunge dismissal from school records). Where 
a problem recurs but evades review because a particular plaintiff’s claim is mooted, 
the court will retain jurisdiction. See Moore v. Ogilvie, 394 U.S. 814 (1969) (consti
tutionality of method of choosing presidential electors in Illinois not mooted after elec
tion has passed).

45 The survival of the action may result in the issuance of an injunction, for after a 
full hearing on the merits in the action for damages, a court may determine that an in
junction is part of the proper relief and should be granted. See Fed. R. Civ. P. 54(c).

46 42 U.S.C. § 1983 (1970) (officials acting under color of state law may be sued).
47 See, e.g., Papish v. Board of Curators, 464 F.2d 136 (8th Cir. 1972), rev'd, 410 U.S. 

667 (1973) (per curiam) (students); Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971) 
(en banc), cert, denied, 404 U.S. 1049 (1972) (prisoners); Sellers v. Regents, 432 F.2d 
493 (9th Cir. 1970), cert, denied, 401 U.S. 981 (1971) (political activists).

48See, e.g., Monroe v. Pape, 365 U.S. 167 (1961) (policemen); Papish v. Board of 
Curators, 464 F.2d 136 (8th Cir. 1972), rev'd, 410 U.S. 667 (1973) (schools and school 
boards); Butler v. United States, 365 F. Supp. 1035 (D. Hawaii 1973) (military per
sonnel); Knuckles v. Prasse, 302 F. Supp. 1036 (E.D. Pa. 1969), aff’d, 435 F.2d 1255 

The Butler decision, however, is no panacea. Plaintiffs seeking 
damages in first amendment tort actions against federal officers face 
practical problems throughout litigation similar to those confronted 
in typical suits under section 1983 of title 42 of the United States Code.**  
In section 1983 actions for first amendment violations, plaintiffs frequent
ly are persons arguably not apt to evoke sympathy from a jury,47 while 
defendants often are those with whom juries may tend to sympathize.48 
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The defenses of immunity49 and good faith, which the Butler court 
found to be available in first amendment constitutional tort actions,50 
also will considerably hamper successful litigation against certain gov
ernment employees and agents.51

(1970) (per curiam), cert, denied, 403 U.S. 936 (1971) (prison officials). See generally 
Foote, Tort Remedies for Police Violations of Individual Rights, 39 Minn. L. Rev. 
493 (1955).

49 Tests for determining the availability of the immunity defense differ. Compare 
Green v. James, 473 F.2d 660, 661 (9th Cir. 1973) (defendant must perform a discre
tionary function and remain within his official duties to assert the defense successfully) 
with Carter v. Carlson, 447 F.2d 358, 362 & n.7 (D.C. Cir. 1971), rev'd on other grounds 
sub norm. District of Columbia v. Carter, 409 U.S. 418 (1973) (availability of immunity 
defense determined by consideration of duties of officer and inhibitions on duties which 
would result from threat of tort liability).

50 See 365 F. Supp. at 1044-46. The court stated that the immunity defense might 
exonerate the commander of Hickam Air Force Base from liability since he was 
acting in his official capacity. Id. at 1046; see Barr v. Matteo, 360 U.S. 564 (1959).

61 See Pierson v. Ray, 386 U.S. 547, 553-57 (1967) (judges and police officers); Mon
roe v. Pape, 365 U.S. 167, 187-97 (1961) (municipal corporation); Barr v. Matteo, 360 
U.S. 546, 575 (1959) (government employees.) See generally Mathes and Jones, Toward 
a “Scope of Official Duty" Immunity for Police Officers in Damage Actions, 53 Geo. 
L.J. 889 (1965) ; Note, Prisoner's Rights Under Section 1983, 57 Geo. L.J. 1270, 1294-97 
(1969); Note, Damages Under § 1983: The School Context, 46 Ind. L.J. 521, 526-30 
(1971); Comment, The Defense of “Good Faith" under Section 1983, 1971 Wash. 
U.L.Q. 666.

52 Certainly, first amendment violations may result in monetary loss to plaintiffs. 
See note 55 infra and accompanying text.

53 42 U.S.C. § 1983 (1970).
si See Cordova v. Chonko, 315 F. Supp. 953, 964 (N.D. Ohio 1970); Washington v. 

Official Court Stenographer, 251 F. Supp. 945, 947 (ED. Pa. 1966) (dictum). In addi
tion to nominal damages, attorney’s fees and punitive damages may be awarded in a 
proper case. See Stolberg v. Members of Bd. of Trustees, 474 F.2d 485, 490 (3d Cir. 
1971) (attorney’s fees); United States ex rel. Jones v. Rundle, 453 F.2d 147, 150 (3d Cir. 
1971) (punitive damages); Basista v. Weir, 340 F.2d 74, 86-88 (3d Cir. 1965) (punitive 
damages).

A more significant obstacle confronting plaintiffs in first amendment 
constitutional tort actions is valuation of damages. Plaintiffs whose 
rights are violated frequently incur no pecuniary loss other than the in
cidental expenses of preparation for the frustrated first amendment 
activity.52 Suits arising under section 198 3 53 for constitutional violations 
imply that absent a showing of pecuniary loss, the plaintiff will be 
limited to nominal damages.54 Courts awarding substantial damages for 
violation of first amendment rights have compensated the plaintiff for 
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the resultant loss of income, not for the violation of rights themselves.55 56 
In Donovan v. Mobley™ the court allowed $5,000 in damages to a life
guard who lost his job after he published several articles in a newspaper.57 
Noting that the damages were reasonable compensation for economic 
harm suffered,58 the court apparently awarded no damages for violation 
of the first amendment rights themselves.

55See, e.g., McLaughlin v. Tilendis, 398 F.2d 287, 288 (7th Cir. 1968) (loss of job); 
Flynn v. Giarrusso, 321 F. Supp. 1295, 1301 (E.D. La. 1971) (loss of wages); Donovan 
v. Mobley, 291 F. Supp. 930 (C.D. Cal. 1968), modified sub nom. Donovan v. Reinbold, 
433 F.2d 738 (9th Cir. 1970) (loss of job); cf. Rolfe v. County Bd. of Educ., 391 F.2d 
77 (6th Cir. 1968) (loss of wages due to violation of plaintiff’s fourteenth amendment 
rights).

56 291 F. Supp. 930 (C.D. Cal. 1968), modified sub nom. Donovan v. Reinbold, 433 
F.2d 738 (9th Cir. 1970).

57 Id. at 935.
58 Id.
59See Carlson v. Schlesinger, 364 F. Supp. 626, 630-31 (D.D.C. 1973); Cortwright v. 

Resor, 325 F. Supp. 797, 808-11 (E.D.N.Y.), rev’d on other grounds, 447 F.2d 245 (2d 
Cir. 1971), cert, denied, 405 U.S. 965 (1972); 28 U.S.C. § 1331 (1970). See also Barber 
v. Rizzo, 363 F. Supp. 386, 398 (E.D. Pa. 1973) (value of first amendment rights, while 
difficult to assess, are great); ef. Spock v. David, 469 F.2d 1047, 1052-53 (3d Cir. 1972) 
(jurisdiction upheld in part on showing of probable actual harm exceeding $10,000).

60 See Lane v. Wilson, 307 U.S. 268 (1939) (reversal of directed verdict in favor of 
defendants on plaintiff’s $5,000 claim for discriminatory denial of right to vote); 
Nixon v. Herndon, 273 U.S. 536 (1927) (reversal of dismissal on political question 
grounds of plaintiff’s $5,000 claim for denial of right to vote); Wayne v. Venable, 260 
F. 64 (8th Cir. 1919) (affirmance of award of $2,000 for denial of right to vote).

61 260 F. 64 (8th Cir. 1919).
62 See id. at 66.
63 Cf. J.I. Case Co v. Borak, 377 U.S. 426, 432-33 (1964) (deterrent effect of private 

suit for proxy violation); Mapp v. Ohio, 367 U.S. 643, 657 (1961) (deterrent effect 
of exclusionary rule); Elkins v. United States, 364 U.S. 206, 217-18 (1960) (deterrent 
effect of exclusionary rule); Brinegar v. United States, 338 U.S. 160, 181 (1949) 
(Jackson, J., dissenting) (deterrent effect of exclusionary rule).

Judicial reluctance to grant compensation for deprivation of first 
amendment rights should not continue. Courts have recognized an in
herent value in constitutional rights. Claims alleging violations of first 
amendment rights have satisfied the federal jurisdictional requirement 
of $10,000.59 Indeed, in voting rights cases suits for damages premised 
solely on violation of a citizen’s rights have been allowed.60 In Wayne 
v. Venable^1 the United States Court of Appeals for the Eighth Circuit, 
affirming an award for $2,000 for the denial of the opportunity to 
vote, declared that the law presumes damages without any showing that 
the plaintiff incurred a pecuniary loss.62 Substantial damages similarly 
should be awarded for violation of first amendment rights both to com
pensate the plaintiff and to deter the defendant from future violations.63 
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Even if the plaintiff has suffered no pecuniary loss as a result of the 
violation of his rights, courts should award damages to strengthen the 
protection afforded by the first amendment and to maximize deterrence 
of violations of rights.

Difficulty in determining the value of the harm to plaintiffs whose 
first amendment rights have been violated should not preclude substan
tial recovery. Equally difficult valuation problems have been resolved 
in tort cases involving impotence,64 invasion of privacy,65 pain and suf
fering,66 and loss of consortium.67 A fact finder competent to value such 
losses also is competent to assess the damage caused by denial of the right 
to express political beliefs.68

64 See Postal Telegraph Cable Co. v. Likes, 225 Hi. 249, 80 N.E. 136 (1907).
65 See Guthridge v. Pen-iMod, Inc., 239 A.2d 709 (Del. Super. 1967).
66See, e.g., Miller v. Lykes Bros. Steamship Co., 337 F. Supp. 700, 708 (E.D. La.), 

aff’d, 468 F.2d 951 (5th Cir. 1972) (without opinion); Martella v. Great Atlantic & 
Pacific Tea Co., 299 F. Supp. 1256, 1258 (E.D. Pa.), affd, 418 F.2d 1246 (3d Cir. 1969) 
(per curiam); Jerz v. Humphrey, 160 Conn. 219, 276 A.2d 884 (1971).

67See Deems v. Western Md. Ry. Co., 247 Md. 95, 231 A.2d 514 (1967).
68 Because the monetary value of the right lost is imprecise, Congress or the state 

legislatures could establish a specific amount as liquidated damages for the harm, but 
they are unlikely to act. Courts either can allow jurors to award damages consonant 
with their visceral reactions to the evidence and with their personal evaluations of the 
harm or can allow into evidence affidavits or testimony by the plaintiffs concerning the 
subjective gravity of the harm incurred and thus aid the jury in its determination. The 
latter method was suggested by plaintiffs in Butler who expressed their fear, frustration, 
and anger resulting from the denial of their right to demonstrate in a memorandum to 
the court. See Plaintiff’s Memorandum in Opposition to Defendant’s Motion to Dismiss 
and for Summary Judgment at 17-18, Butler v. United States, 365 F. Supp. 1035 (D. 
Hawaii 1973).

The extension of a remedy in damages to first amendment violations 
by federal officers properly reflects the historical development of the 
first amendment and adheres to the judicial practice of implying a 
remedy where federal rights have been invaded. The use of traditional 
tort damages valuation methods may not result in substantial awards for 
first amendment violations since the ethereal nature of an injury to first 
amendment rights does not easily reflect itself in monetary calculations. 
Courts should surmount this formalistic barrier, recognize an inherent 
value in the exercise of constitutional rights, and award substantial dam
ages for their violation.

James D. Pembroke





CONSTITUTIONAL LAW—state action—Private Hospitals Re
ceiving Hill-Burton Funds Do Not Act Under Color of State Au
thority In Denying Access To Their Facilities For Abortions—Doe 
v. Bellin Memorial Hospital, 479 F. 2d 756 (7th Cir. 1973).

In the landmark case of Roe v. Wade1 the Supreme Court unlocked 
the hospital door for women seeking abortions by finding that state 
criminal statutes unnecessarily restricting the performance of abortions 
violate the constitutional right of privacy.2 The Court based its decision 
on the due process clause of the fourteenth amendment,3 which applies 
only to states and to other entities that engage in state action.4 The full 
impact of this controversial holding cannot be measured until it is de
termined how many medical facilities are sufficiently intertwined with 
the state to be bound by the decision and forced to accept patients seek
ing abortions. In Doe v. Bellin Memorial Hospital5 the United States 
Court of Appeals for the Seventh Circuit partially answered this question 
by concluding that private hospitals receiving construction funds under 
the Hill-Burton Act6 are not subject to fourteenth amendment limita-

1410U.S. 113 (1973).
2 Id. at 164-66; see Doe v. Bolton, 410 U.S. 179, 201-02 (1973) (companion case).
3 410 U.S. at 153, 164; see Doe v. Bolton, 410 U.S. 179, 192-201 (1973). Although the

decisions in both Bolton and Roe dealt with the validity of state criminal statutes 
regulating abortions, the impact of the decisions should not be limited to criminal regu
lation of abortion. Since the Court concluded that abortion involves a fundamental 
right, any state interference with the right can be justified only by a compelling 
state interest. See 410 U.S. at 152-55. Therefore, civil, as well as criminal, regulation of 
abortions must be subject to the constitutional limitations delineated in Bolton and Roe. 
See Nyberg v. City of Virginia,----F.2d----- ,---- (8th Cir. Feb. 19, 1974) (Civ. No.
73-1686, at 5-6); of. Hathaway v. Worcester City Hosp., 475 F.2d 701, 705 n.2 (1st 
Cir. 1973) (civil regulation of voluntary sterilization subject to holding in Roe).

^See, e.g., Burton v. Wilmington Parking Authority, 365 U.S. 715, 721 (1961) (private 
restaurant in state-owned building subject to fourteenth amendment); Shelley v. 
Kraemer, 334 U.S. 1, 13 (1948) (state judicial enforcement of restrictive covenant 
held state action); Ex parte Virginia, 100 U.S. 339, 346-47 (1880) (state judge’s conduct 
subject to fourteenth amendment).

M79 F.2d 756 (7th Cir. 1973).
6 Hospital Survey and Construction Act (Hill-Burton Act), 42 U.S.C. 291 to 

291o-l (1970) [hereinafter cited as Hill-Burton Act]. The Hill-Burton program involves 
the distribution of federal funds to states and the subsequent redistribution of those 
funds by states to public and nonprofit private hospitals for the construction of addi
tional facilities. Id. §§ 601, 602, 604-607, 609, 42 U.S.C. 291a, b, d-g, i; 42 C.F.R. 
§§ 53.91-.94, 53.133-.134 (1973). To obtain Hill-Burton funds, a state annually must 
prepare a state plan designating a single state agency to administer the program, to 
determine the type, number, and priority of needed medical facilities, to delineate mini-
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tions on abortion regulation.7

mum standards for maintenance and operation of facilities, and to outline personnel 
standards. Hill-Burton Act § 604, 42 U.S.C. § 291d; 42 C.F.R. 53.11-.87, 53.121-.124, 
53.126, 53.129 (1973). The state also is required to set construction and equipment 
standards, to keep detailed records, to make inspections, and to file certain reports with 
the federal government. Hill-Burton Act §§ 603-04, 42 U.S.C. 291c-d; 42 C.F.R. 
53.1O1-.1O2, 53.124, 53.127, 53.13O-.132, 53.136 (1973). Hill-Burton hospitals must give 
assurances to the state that they will provide a certain level of free services to the poor 
and will not discriminate on the basis of race, creed, or religion. Hill-Burton Act § 603, 
42 U.S.C. § 291c; 42 C.F.R. 53.111-.112, 53.128 (1973).

Although the Hill-Burton Act did not mention abortions at the time of the Bellin de
cision, a recent amendment to title 42 of the United States Code provides that the mere 
receipt of government funds, including Hill-Burton appropriations, by an individual or 
by a medical facility, empowers neither the courts nor public officials to require the in
dividual or the facility to perform abortions. Health Programs Extension Act of 1973, 
Pub. L. No. 93-45, § 401(b), 87 Stat. 95. One court already has concluded that this 
amendment precludes a court from finding state action on the part of a hospital based on 
its receipt of Hill-Burton funds in a suit seeking to require the hospital to perform an 
abortion. See Watkins v. Mercy Medical Center, 364 F. Supp. 799, 801-02 (D. Idaho 
1973). However, since state action is the constitutional prerequisite to the application 
of the fourteenth amendment, the power of Congress to limit the criteria upon which 
courts are to make the determination of whether state action is present must be seriously 
questioned.

7 479 F.2d at 757, 759-61.
9 Id. at 757.
e Id. at 758; see Wis. Stat. Ann. §§ 46.16, 55.01(6) (d), 58.01, 58.05, 66.501, 70.11 (4m), 

140.01-.81 (1957 & Supp. 1973).
19 479 F.2d at 757.
Hid. at 757-58.

Jane Doe of Green Bay, Wisconsin, originally scheduled to have an 
abortion in a clinic 200 miles from her home, was unable to keep the 
appointment because of a snowstorm. For medical reasons the resultant 
delay necessitated that the abortion be performed in a hospital. Three 
local hospitals having suitable facilities denied Doe’s doctor permission 
to perform the operation.8 Beilin Memorial Hospital, which was subject 
to state regulation9 and which had received funds under the Hill-Burton 
Act,10 informed the doctor that it based its refusal on hospital rules re
stricting the performance of abortions to those cases in which the preg
nancy seriously threatened the health or life of the mother, was caused 
by a legally established rape or incest, or would result in the delivery of 
a child with grave or irreparable physical deformity or mental retarda
tion.11

Doe and her doctor, instituting suit against the hospital under section 
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1983 of title 42 of the United States Code,12 alleged that the hospital had 
acted under color of state authority to deprive Doe of her constitutional 
right to have an abortion.13 Plaintiffs sought to enjoin the defendant hos
pital from denying the use of its facilities to Doe or to any other patient 
of the doctor and successfully obtained a preliminary injunction to that 
effect.14 On interlocutory appeal, a Seventh Circuit panel held that par
ticipation in the Hill-Burton funding program does not involve the state 
in the hospital’s restrictions on abortions and, therefore, that the restric
tions do not constitute state action in violation of section 1983.15

12 Act of Apr. 20, 1871, § 1, 42 U.S.C. § 1983 (1970). Section 1983 applies to a broad
range of acts taken under color of state authority which deprive persons of their consti
tutional rights. See Adickes v. S.H. Kress & Co., 398 U.S. 144, 152 (1970) (acts pursuant 
to state custom subject to section 1983); Monroe v. Pape, 365 U.S 167, 171-74 (1961) (state 
officials need not act with proper authority to constitute under color of law); 42 U.S.C. 
§ 1983 (1970). Since the Supreme Court found that the fourteenth amendment includes 
the right of women to decide whether to have an abortion, this right is protected by 
section 1983 from infringement under color of state authority. See Nyberg v. City of 
Virginia,----F.2d-----,---- (8th Cir. Feb. 19, 1974) (Civ. No. 73-1636, at 5-6); cf. Hatha
way v. Worcester City Hosp., 475 F.2d 701, 702-03 (1st Cir. 1973) (section 1983 suit 
against municipal hospital to protect constitutional right to voluntary sterilization); 
Taylor v. St. Vincent’s Hosp., Civil No. 1090 (D. Mont., Nov. 1, 1972) (section 1983 
protects constitutional right to voluntary sterilization). See also Doe v. Bolton, 410 U.S. 
179, 192-201 (1973); Roe v. Wade, 410 U.S. 113, 153, 164 (1973).

Section 1983’s “under color of state authority” requirement is, in effect, the same as 
the “state action” requirement for the applicability of the fourteenth amendment. See 
United States v. Price, 383 U.S. 787, 794 n.7 (1966); Browns v. Mitchell, 409 F.2d 593, 
594-95 (10th Cir. 1969). But see Lucas v. Wisconsin Elec. Power Co., 466 F.2d 638, 646 
(7th Cir. 1972) (en banc), cert, denied, 409 U.S. 1114 (1973) (fourteenth amendment 
state action analysis differs from section 1983 under color of law analysis).

13 479 F.2d at 757-58, 760-61.
14 Id. at 758. The next day the Seventh Circuit granted a stay of the preliminary in

junction. Id. The Supreme Court denied plaintiffs’ motion to vacate the stay. Doe 
v. Beilin Mem. Hosp., 411 U.S. 960 (1973).

15 479 F.2d at 757, 760-62. The court also disposed of two minor issues by finding 
that plaintiffs had shown irreparable injury, a necessary basis for obtaining a preliminary 
injunction, and that the father was not an indispensable party. Id. at 758-59. See gen
erally Roe v. Wade, 410 U.S. 113, 165 n.67 (1973) (reserving judgment on paternal rights 
in abortion cases); id. at 169-70 (Stewart, J., concurring) (paternal rights should not 
be a factor in Court’s decision); Jones v. Smith, 278 So. 2d 339, 344 (Fla. App. 1973), 
cert, denied, 94 S. Ct. 1486 (1974) (decision to terminate pregnancy is personal de
cision to be made solely by mother and her doctor).

The restrictions adopted by Beilin Memorial Hospital are inconsistent 
with the limits on state abortion regulation delineated by the Supreme 
Court in Roe v. Wade and would be unconstitutional if promulgated 
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under color of state authority.16 However, in Beilin the court concluded 
that purely private hospitals not only may restrict abortions to certain 
classes of pregnancies but also may refuse to perform abortions alto
gether.17 * Relying on Doe v. Bolton,™ the companion case to Roe, the 
Bellin court further determined that a state can expressly permit private 
hospitals to decide whether to perform abortions without the state’s be
coming involved in such decisions.19 The Georgia statute under attack in 
Bolton contained a provision giving hospitals the right to refuse, on re
ligious and moral grounds, to admit patients seeking abortions.20 The 
Bellin court inferred that the Supreme Court had found the provision 
unobjectionable because, although attacked in one amicus curiae brief 
and mentioned by the Court, the provision was not held unconstitu
tional.21

16 410 U.S. at 163-65. In Roe the Court established the constitutional boundaries of
state abortion regulation in terms of three time periods during the pregnancy, each with 
a different level of permissible governmental regulation. Id. at 162-65. The Court 
stated that in the first trimester a woman who has her doctor’s consent to seek an abor
tion may not be hindered in any way by the state. In the second and third trimesters, 
however, a state may impose regulations that reasonably relate to the “preservation and 
protection of maternal health.” Id. at 163-64. Bellin Memorial Hospital’s restriction of 
abortions to certain classes of pregnancies is incompatible with the constitutional para
meters set out in Roe because under the hospital’s rules a woman in her first trimester 
of pregnancy could be denied an abortion even though her doctor had agreed to per
form it. See Word v. Poelker, — F.2d —, — (8th Cir. Feb. 20, 1974) (Civ. No. 73- 
1739, at 4-5) (statute failing to consider time period of Roe held unconstitutional); 
Nyberg v. City of Virginia,----F.2d----- ,---- (8th Cir. Feb. 19 ,1974) (Civ. No. 73-1686,
at 5-6) (statute contravening Roe's standards held unconstitutional).

17 479 F.2d at 757, 759-60.
18410 U.S. 179 (1973).
19479 F.2d at 760; see Doe v. Bolton, 410 U.S. 179, 197-98 (1973). The Beilin court’s 

conclusion that the state need not require hospitals to allow their facilities to be used 
for abortions also finds support in Moose Lodge No. 107 v. Irvis. 407 U.S. 163 (1972). 
Although in Burton v. Wilmington Parking Authority the Supreme Court had indicated 
that state inaction might be a sufficient basis for finding state action, the Court in Moose 
Lodge held the fourteenth amendment inapplicable to discrimination by a private club 
even though the state could have made nondiscrimination a prerequisite to obtaining a 
state liquor license. Compare 407 U.S. at 175-77 with 365 U.S. 715, 725 (1961) (dicta). 
See also The Supreme Court, 1971 Term, 81 Harv. L. Rev. 49, 72 & n.17 (1972).

20 See Ga. Code Ann. § 26-1202 (e) (1968).
21 479 F.2d at 760; see Doe v. Bolton 410 U.S. 179, 184, 197-98 (1973); Brief for Nat’l 

Legal Program on Health Problems of the Poor as Amicus Curiae at 48-53, id.; Brief for 
Appellants at 50 n.45, id. The Bolton Court stated that a physician or any other hos
pital employee has the right to refrain from participating in abortions for moral or 
religious reasons. Doe v. Bolton, supra at 197-98 (dicta). This statement, although made 
in reference to the statutory guarantee, indicates that the Court recognizes competing 
first amendment rights belonging to opponents of abortion, and that, consequently, the 
Court might not require all denominational hospitals subject to the fourteenth amend-
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In Beilin, however, the plaintiffs contended that Beilin Memorial Hos
pital could not be considered a purely private hospital because it had 
accepted Hill-Burton funds.22 Emphasizing that Hill-Burton hospitals are 
subject to extensive state and federal regulation, the plaintiffs argued that 
the state had influenced the affairs of the otherwise private hospital to 
such an extent that the hospital’s promulgation and enforcement of its 
abortion rules constituted state action.23 The Seventh Circuit panel re
jected the plaintiffs’ contention.24 Although the hospital concededly was 
subject to general state and federal regulation under the Hill-Burton pro
gram, the court maintained that neither the state nor the federal regula
tions specifically affected the formation or enforcement of the hospital’s 
abortion rules.25 Since the state was not involved in the particular act 
being challenged, the court held that the denial of the use of hospital 
facilities for abortions could not be characterized as state action.26

ment to make their facilities available for abortions. See generally Nyberg v. City of 
Virginia,----F.2d----- ,---- & n.6 (8th Cir. Feb. 19, 1974) (Civ. No. 73-1686, at 9 & n.6)
(distinguishing municipal hospital’s duties under Roe and Bolton from those of denom
inational hospital); Allen v. Sisters of Saint Joseph, 361 F. Supp. 1212 (N.D. Tex. 1973), 
dismissed as moot, — F.2d —, — (5th Cir. Mar. 1, 1974) (Civ. No. 73-2371, at 1370) 
(per curiam) (public interest in hospitals operated by religious organizations outweighs 
inconvenience to plaintiff seeking sterilization). Nevertheless, it is possible that the 
Court would require a denominational hospital to allow abortions if the hospital were 
the only one in the vicinity. See Taylor v. St. Vincent’s Hosp., Civil No. 1090, at 2, 
4 & n.9 (D. Mont., Nov. 1, 1972). Furthermore, in Bolton the Court did not address 
itself to the plaintiffs’ contention that hospitals are merely fictitious legal entities and 
therefore are not entitled to the same first amendment considerations as individuals. See 
Brief for Appellants at 50 n.45, Doe v. Bolton, supra; Brief for Nat’l Legal Program on 
Health Problems of the Poor as Amicus Curiae at 48-53, id. But see Kedroff v. Saint 
Nicholas Cathedral, 344 U.S. 94, 95, 107 (1952) (corporation recognized to have first 
amendment rights).

22 479 F.2d at 760-61; see Hill-Burton Act, 42 U.S.C. 291 to 291o-l (1970); note 6 
supra.

23 479 F.2d at 760-61. Although the argument was not made in Beilin, state action 
also may be found if a private party performs functions peculiarly public in nature and 
traditionally entrusted to the state. See, e.g., Evans v. Newton, 382 U.S. 296, 299 (1966) 
(operating park); Marsh v. Alabama, 362 U.S. 501, 506 (1946) (governing company 
town); Smith v. Allwright, 321 U.S. 649, 663-64 (1944) (running a political primary). 
It is not clear, however, whether a private hospital would be held to perform a “public 
function” absent a finding that it was the only hospital serving an area. See Taylor v. 
St. Vincent’s Hosp., Civil No. 1090, at 2, 4 & n.9 (D. Mont., Nov. 1, 1972) (hospital 
which was the sole maternity facility in the area held to perform public function).

24 479 F.2d at 760-62.
25 Id. at 761.
26 Id.

The Bellin court’s conclusion that pervasive general state regulation of 
a private entity is insufficient to support a finding of state action unless 
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the state is involved in the particular act being challenged can be termed 
the particular act analysis of state action.27 Although other courts have 
followed the same analysis,28 29 it is not consonant with the state action 
analysis expressed by the Supreme Court in Burton v. Wilmington Park
ing Authority In Burton the Court found state action in the refusal of 
a restaurant located in a parking lot building owned and operated by the 
state to serve a black patron.30 The Court examined the relationship 
between the state and the restaurant and found sufficient general state 
involvement in the affairs of the restaurant to subject it to the fourteenth 
amendment.31 There was no evidence in Burton that the state had specifi
cally influenced the restaurant’s decision to discriminate, the particular 
act about which plaintiff had complained, and no mention was made 
that such involvement is required for the application of the fourteenth 
amendment. Rather, the thrust of the Burton decision, following what 
can be called a general involvement analysis of state action, was that 
substantial general state involvement with a private entity is sufficient for 
a finding of state action.32

27 The Supreme Court never has tried to fashion an exact formula for determining the 
quantum of state involvement needed for a finding of state action. See Burton v. Wil
mington Parking Authority, 365 U.S. 715, 722 (1961) ; Kotch v. Board of River Port Pilot 
Comm’rs, 330 U.S. 552, 556 (1947). The particular act analysis, however, requires that 
the necessary quantum of state involvement be found in the particular act being chal
lenged rather than in the affairs of the private entity in general. See Doe v. Beilin Mem. 
Hosp., 479 F.2d 756, 761-62 (7th Cir. 1973); Powe v. Miles, 407 F.2d 73, 81 (2d Cir. 
1968).

28See, e.g., Ward v. St. Anthony Hosp., 476 F.2d 671, 675 (10th Cir. 1973) (no state 
action found in Hill-Burton hospital’s abortion regulation); Mulvihill v. Julia L. Butter
field Mem. Hosp., 329 F. Supp. 1020, 1023-24 (S.D.N.Y. 1971) (no state action found 
in hiring policy of Hill-Burton hospital); Grossner v. Trustees of Columbia Univ., 287 
F. Supp. 535, 547-48 (S.D.N.Y. 1968) (no state action found in disciplinary policy of 
private university receiving extensive state funding).

29 365 U.S. 715, 722-26 (1961).
30 Id. at 716-20.
31 Id. at 716-26.
32 See id.
33 See, e.g., Sams v. Ohio Valley Gen. Hosp. Ass’n, 413 F.2d 826, 828 (4th Cir. 1969) 

(hospital regulations limiting hospital privileges to doctors residing in county invalid); 
Simkins v. Moses H. Cone Mem. Hosp., 323 F.2d 959, 966-67 (4th Cir. 1963) (en banc), 
cert, denied, 316 U.S. 938 (1964) (state discrimination against black doctors and patients 
disallowed); Citta v. Delaware Valley Hosp., 313 F. Supp. 301, 306-08 (E.D. Pa. 1970) 
(hospital disciplinary procedures satisfied due process requirements). Since the Hill-

A number of lower courts have applied Burton's general involvement 
analysis to private hospitals participating in the Hill-Burton funding pro
gram and have concluded, in direct conflict with Bellin, that such hos
pitals are subject to the fourteenth amendment.33 In Simkins v. Moses H.
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Cone Memorial Hospital* 34 the United States Court of Appeals for the 
Fourth Circuit held that acceptance of Hill-Burton funds by a private 
hospital subjects it to such an extensive and intricate pattern of state 
regulation that the acts of the hospital constitute state action.35 Although 
the Beilin court read Simkins as supporting its conclusion that state in
volvement must be found in the particular act being challenged,36 the 
Fourth Circuit clearly considered the primary issue in Simkins to be 
whether general state involvement with Hill-Burton hospitals was suf
ficient to support a finding of state action.37 The Simkins court analyzed 
the entire pattern of Hill-Burton funding, planning, and regulation and 
concluded that such general state involvement was adequate to subject 
Hill-Burton hospitals to the fourteenth amendment.38 Therefore, the par

Burton program has been funding hospitals since 1946, private hospitals that received 
funds years ago might argue that the funds never were accepted with the knowledge 
that such acceptance would result in rhe subjection of the hospitals to the requirements 
of the fourteenth amendment. This contention was made to the Court of Appeals for 
the Fourth Circuit, which found the argument unpersuasive. See Simkins v. Moses H. 
Cone Mem. Hosp., supra at 970.

34 323 F.2d 959 (4th Cir. 1963) (en banc), cert, denied, 376 U.S. 938 (1964).
33 Id. at 966-68.
36 See 479 F.2d at 761 & n.ll; accord, Ward v. St. Anthony Hosp., 476 F.2d 671, 675 

(10th Cir. 1973) (no state involvement in Hill-Burton hospital’s disciplinary procedure, 
therefore no state action); Grossner v. Trustees of Columbia Univ., 287 F. Supp. 535, 
547-49 (S.D.N.Y. 1968) (no state involvement in college’s disciplinary procedure al
though heavy state funding; no state action). One of the acts of discrimination success
fully challenged in Simkins, the maintenance of separate-but-equal facilities by Hill- 
Burton hospitals, had been expressly authorized by federal statute and regulation. See 
323 F.2d at 961-62, 965, 968-70; Hill-Burton Act, ch. 958, § 2, 60 Stat. 1043 (1946), as 
amended, 42 U.S.C. § 291e (1970); 42 C.F.R. § 53.112 (1956), as amended, 42 C.F.R. § 
53.112 (1973). Since the provisions for separate-but-equal Hill-Burton facilities were held 
unconstitutional by the Simkins court, the Beilin court concluded that the Fourth Circuit 
had found state action on the basis of specific state involvement in the particular acts 
being challenged. 479 F.2d at 761 & n.ll; see 323 F.2d at 969-70.

37 See 323 F.2d at 960-61, 964-68. The Fourth Circuit has consistently cited Simkins 
for the proposition that private hospitals receiving funds under the Hill-Burton Act are 
subject to the fourteenth amendment. See, e.g., Sams v. Ohio Valley Gen. Hosp. Ass’n, 
413 F.2d 826, 828 (4th Cir. 1969); Cypress v. Newport News Gen. & Nonsectarian Hosp. 
Ass’n, 375 F.2d 648, 651-52 n.3 (4th Cir. 1967) (en banc); Smith v. Hampton Training 
School for Nurses, 360 F.2d 577, 580 (4th Cir. 1966) (en banc). Indeed, this interpretation 
of Simkins has been adopted by appellate and district courts in other circuits. See, e.g., 
Chiaffitelli v. Dettmer Hosp., Inc., 437 F.2d 429, 430 (6th Cir. 1971) (per curiam); 
Meredith v. Allen County War Mem. Hosp. Comm’n, 397 F.2d 33, 35 (6th Cir. 1968); 
Citta v. Delaware Valley Hosp., 313 F. Supp. 301, 307 (E.D. Pa. 1970).

38 See 323 F.2d at 962-68. It has been argued that when race discrimination is in
volved, as in Simkins, courts will and should require less state involvement for a finding 
of state action. See, e.g., Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 184-86 (1972) 
(Brennan, J., dissenting); Adickes v. S.H. Kress & Co., 398 U.S. 144, 190-91 (1970)
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ticular act analysis used by the Bellin court is incompatible with the 
general involvement analysis of state action espoused in Burton and ap
plied to the Hill-Burton situation in Sinikins.

The Beilin court’s decision, however, may find some support in the 
Supreme Court’s recent decision in Moose Lodge No. 107 v. lrvis,™ 
which restrictively interpreted Burton. In Moose Lodge the Court held 
that the fourteenth amendment did not apply to a private social club 
whose membership and guest policies discriminated against blacks even 
though the club had a state liquor license and was subject to state regu
lation because of the license.* 40 Although the Court claimed its decision 
was consistent with Burton,41 it limited Burton to the proposition that 
state action will be found only when a “symbiotic relationship” exists 
between the state and the private entity.42 To show that no such relation
ship was present in Moose Lodge, the Court noted that the lodge was a 
private social club located on private property while the restaurant in 
Burton was held out as a place of public accommodation, was located on 
public property, and was operated under a lease with the state which 
enabled the state to maintain profitably the parking lot building in which 
the restaurant was housed.43 Further, after distinguishing Moose Lodge 
from Burton on the facts, the Court rejected the district court’s con
clusion that the “pervasive” nature of the state’s liquor license regulation 

(Brennan, J., concurring and dissenting); Coleman v. Wagner College, 429 F.2d 1120, 
1127 (2d Cir. 1970) (Friendly, J., concurring). See also Black, The Supreme Court, 1966 
Term—Foreword: "State Action,” Equal Protection, and California’s Proposition 14, 81 
Harv. L. Rev. 69, 70-71 (1967). Although race discrimination may have been a factor 
in Simkins, the Fourth Circuit nevertheless has held that Simkins is applicable to cases 
in which race discrimination is not an issue; Simkins therefore cannot be distinguished 
as uniquely applicable to cases involving race. See Sams v. Ohio Valley Gen. Hosp. 
Ass’n, 413 F.2d 826, 828 (4th Cir. 1969) (hospital regulations limiting hospital privileges 
to doctors residing in county held invalid); accord, Citta v. Delaware Valley Hosp., 313 
F. Supp. 301, 307-08 (E.D. Pa. 1970) (hospital disciplinary procedures accorded doctor 
due process).

407 U.S. 163 (1972). The Bellin court did not cite Moose Lodge.
40 Id. at 171-72, 177. The state liquor board, however, had adopted a regulation re

quiring every club licensee to follow its own constitution and bylaws. Id. at 177. The 
effect of that requirement was to place state sanctions behind private discriminatory 
rules; consequently, on the authority of Shelley v. Kraemer, the Court held the regula
tion unconstitutional. Id. at 178-79; see 334 U.S. 1, 18-19 (1948).

41 See 407 U.S. at 172-75.
42 Id. at 175. The Court based its conclusion that Burton applies only to symbiotic 

relationships on the peculiar facts of Burton and on the Burton Court’s statement that the 
state “must be recognized as a joint participant in the challenged activity . . . .” See id. 
at 172-75, quoting Burton v. Wilmington Parking Authority, 365 U.S. 715, 725 (1961).

43 407 U.S. at 174-75.
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was a sufficient basis for a finding of state action.44 The Court stated that 
such regulation cannot make the state in any realistic sense a partner in 
the operation of the club.45 By interpreting Burton to apply only to 
symbiotic relationships and by determining that pervasive state regulation 
of a private entity does not create such a relationship, the Moose Lodge 
Court substantially limited Burton’s holding and cast doubt on the gen
eral involvement analysis of state action. Therefore, the Beilin court’s 
finding of no state action conceivably could be supported by the Moose 
Lodge symbiotic relationship test if the Hill-Burton Act merely involved 
pervasive state regulation of hospitals.

44 Id. at 176-77. The Court indicated, however, that its conclusion might have been 
different if the state had granted the private party a monopoly. See id. But see Lucas 
v. Wisconsin Elec. Power Co., 466 F.2d 638, 656-58 (7th Cir. 1972) (en banc), cert, 
denied) 409 U.S. 1114 (1973) (no state action where existence of monopoly is unrelated 
to allegedly unconstitutional act).

45 407 U.S. at 177.
46 See id. at 171-79. There is, however, some ambiguous language in the Moose Lodge 

opinion which could be interpreted to indicate that the Supreme Court did follow the 
particular act analysis of state action. In rejecting pervasive state regulation as a basis 
for a finding of state action, the Court stated that the regulation, although detailed, in 
no way fostered or encouraged racial discrimination. Id. at 176-77. Therefore, the Court 
held that the regulatory scheme did not sufficiently implicate the state in the discrim
inatory guest policies of the Moose lodge so as to render the discrimination state action. 
Id. at 175, 177. Since the lodge’s discriminatory rules were the particular acts challenged, 
it could be argued that the Court did in fact follow the particular act analysis by 
focusing its attention on whether the state was involved specifically in those rules. See 
Lucas v. Wisconsin Elec. Power Co., 466 F.2d 638, 657 n.47 (7th Cir. 1972) (en banc), 
cert, denied, 409 U.S. 1114 (1973); cf. Columbia Broadcasting Sys., Inc. v. Democratic 
Nat’l Comm., 412 U.S. 94, 115 (1973) (plurality opinion) (cautious analysis of the 
governmental relationship to “the particular acts in question” is required). However, the 
more logical conclusion is that the Court was merely distinguishing, albeit implicitly, 
earlier cases that had found state action on the basis of state encouragement or enforce
ment of private discrimination. See Reitman v. Mulkey, 387 U.S. 369, 375-76 (1967) 
(state constitutional provision that encouraged discrimination by prohibiting state anti
housing discrimination statutes held ineffective); Shelley v. Kraemer, 334 U.S. 1, 18-19 
(1948) (judicial enforcement of racially restrictive covenant prohibited).

41 407 U.S. at 174-75.
48 See notes 31-32 supra and accompanying text.

Even though the Court in Moose Lodge concluded that general state 
regulation of a private entity does not create a symbiotic relationship, it 
did not say that the state must involve itself in the particular act chal
lenged before a court can find state action.46 * The Court explained the 
symbiotic relationship test only by reference to Burton* 1 in which there 
was no evidence of specific state involvement in the restaurant’s decision 
to discriminate.48 Consequently, the Beilin court’s use of the particular 
act analysis of state action is unsupported by Moose Lodge.
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Private hospitals participating in the Hill-Burton program might be 
subject to the fourteenth amendment under the symbiotic relationship 
test even in the absence of evidence of state involvement in the particu
lar act challenged. Relevant considerations are whether the private hos
pital performs a service that otherwise would be performed by the state,49 
whether it is held out as open to the public, whether its facilities are 
leased from the state,50 and whether it is located on public property.51 In 
fact, the key element of the Hill-Burton program, public funding, pro
vides a basis from which to argue that all Hill-Burton hospitals are in
volved in symbiotic relationships with the state. In Moose Lodge the 
Supreme Court specifically emphasized that the club did not receive pub
lic funds.52 In Burton public funds were used to construct the restau
rant,53' and the Court relied on that fact as one basis for its finding of 
state action.54 A comparison of Moose Lodge with Burton indicates, 
therefore, that public funding is a factor in determining whether a sym
biotic relationship exists.55 Since Hill-Burton funding is coupled with 
extensive state planning and regulation of the hospital,56 the state is in a 

49 Although mentioned by the Court in Moose Lodge merely as one consideration 
under the symbiotic relationship test, a holding that hospitals perform “a service that 
would otherwise in all likelihood be performed by the State” alone might be sufficient 
for a finding of state action under the public function theory of state action. See 407 
U.S. at 175; note 23 supra.

50 Arguably this criterion is satisfied by the section of the Hill-Burton Act giving the 
federal government the right to recover some of the funds given to a medical facility 
if within 20 years the facility is sold or transferred to a nonqualifying organization or if 
it ceases to be a medical facility. See Hill-jBurton Act § 609, 42 U.S.C. § 291i (1970).

51 See Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 175 (1972). Although not specific
ally mentioned by the Court in Moose Lodge, such factors as tax exemptions, the power 
of eminent domain, reverter clauses, and requirements that directors be appointed from 
governmental bodies also should be considered in determining whether state action 
exists. See, e.g., O’Neill v. Grayson County War Mem. Hosp., 472 F.2d 1140, 1143 (6th 
Cir. 1973) (Hill-Burton funds, reverter clause, land leased from state—state action found); 
Chiaffitelli v. Dettmer Hosp., Inc., 437 F.2d 429, 430 (6th Cir. 1971) (per curiam) (Hill- 
Burton funds, county funds, five directors were public officials—state action found); 
Meredith v. Allen County War Mem. Hosp. Comm’n, 397 F.2d 33, 35 (6th Cir. 1968) 
(Hill-Burton funds, governing commission publicly appointed—state action found); 
Eaton v. Grubbs, 329 F.2d 710, 713-14 (4th Cir. 1964) (en banc) (Hill-Burton funds, tax 
exemption, reverter clause—state action found).

52 407 U.S. at 171.
53 See 365 U.S. at 718-19. The state and the restaurant also were economically inter

related under a lease agreement. Id. at 718-19, 723-24.
Id. at 722-26.

55 Public funding alone, however, has been held insufficient to justify a finding of state 
action. See Jackson v. Norton-Children’s Hosp., Inc., 487 F.2d 502, 503 (6th Cir. 1973) 
(per curiam).

56 See note 6 supra.
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realistic sense a partner in the enterprise,57 and a symbiotic relationship 
does exist between the state and the Hill-Burton hospital.58

57See Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 177 (1972).
58 The conclusion that acts of Hill-Burton hospitals are state action under the symbi

otic relationship test is not inconsistent with the rationale for Moose Lodge's restriction 
of Burton. In Moose Lodge the Court expressed concern that, in an epoch of govern
mental regulation reaching almost every trade, business, and industry, nearly every 
commercial activity in the nation might become subject to the constitutional restraints 
of the fourteenth amendment if general state regulation of private entities could support a 
finding of state action. 407 U.S. at 173. See also Ward v. St. Anthony Hosp., 476 F.2d 
671, 675 (10th Cir. 1973); Lucas v. Wisconsin Elec. Power Co., 466 F.2d 638, 654 (7th 
Cir. 1972) (en banc), cert, denied, 409 U.S. 1114 (1973); Grossner v. Trustees of 
Columbia Univ., 287 F. Supp. 535, 548 (S.D.N.Y. 1968). But the Hill-Burton program 
involves elaborate state planning, regulation, and, significantly, funding of private 
entities. Few other private entities are subject to similar state regulation and funding. 
Thus, a finding of state action based on participation in the Hill-Burton program would 
not lead to a radical expansion of the scope of the fourteenth amendment.

59 Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 (1961); see Moose Lodge 
No. 107 v. Irvis, 407 U.S. 163, 172 (1972). Furthermore, the particular act analysis ac
cepted by the Bellin court limits the concept of state action in such a way that states 
may be able to manipulate their regulatory schemes in order to prevent particular acts 
of “private” regulated entities from becoming subject to the fourteenth amendment. 
Only by leaving the concept of state action somewhat vague and unrestricted can states 
be prevented from maneuvering into positions of subtly supporting and encouraging acts 
contrary to the fourteenth amendment. See Black, supra note 38, at 90-91.

The Bellin court’s requirement that a finding of state action be 
^remised on the state’s specific involvement in the particular act chal- 
enged not only lacks support from either Burton or Moose Lodge but 

also ignores the intricacies of state action. By focusing solely on the act 
challenged, the Seventh Circuit panel failed to recognize what the Su
preme Court had emphasized in both Burton and Moose Lodge, that 
state involvement can take myriad forms and that “[o]nly by sifting 
facts and weighing circumstances can the non-obvious involvement of 
the State in private conduct be attributed its true significance.” 59 There
fore, there will be situations in which the Supreme Court would hold 
the fourteenth amendment applicable while the Bellin court’s particular 
act analysis would lead to a contrary conclusion. In particular, under 
Burton and apparently also under Moose Lodge, participation in the 
Hill-Burton program is a sufficient basis for a finding of state action. 
The Beilin court’s particular act analysis constitutes a debilitating limita
tion of the state action doctrine.

Christopher C. Roberts





BOOK REVIEW
Tender Offers For Corporate Control by Edward Ross Aranow 

and Herbert A. Einhorn. New York: Columbia University 
Press, 1973. Pp. 352. $40.00.

In 1968 Congress adopted the Williams Act Amendments to the Secur
ities Exchange Act of 1934 (1934 Act)1 and thus subjected many tender 
offers to the disclosure and regulatory provisions of the federal securities 
laws for the first time. Although originally designed to protect manage
ments of established companies from “corporate raiders,” 2 in its final 
form the bill was meant to favor neither management nor insurgents; 
rather, it was tailored to provide for full disclosure in corporate takeover 
bids.3 At the time of passage, tender offers had become an increasingly 
popular device for obtaining corporate control; they continued un
abated after the passage of the legislation until stock market and mone
tary factors in 1969-1970 led to a decline in their use. However, in the 
past 18 months such offers have regained their earlier popularity.

1 Act of July 29, 1968, Pub. L. No. 90-439, 82 Stat. 454, amending Securities Exchange 
Act of 1934, ch. 404, §§ 12-14, 48 Stat. 892, codified at 15 U.S.C. §§ 78e(i), 78m (d)- 
(e), 78n(d)-(f) (1970).

2 See E. Aranow & H. Einhorn, Tender Offers for Corporate Control 66 (1973); 
Hearings on S. 510 Before the Sub comm. on Securities of the Senate Comm, on Bank
ing & Currency, 90th Cong., 1st Sess. 123 (1967); 113 Cong. Rec. 854-59 (1967) (remarks 
of Senators Williams and Kuchel).

a See Senate Comm, on Banking & Currency, Full Disclosure of Equity Owner
ship and in Corporate Takeover Bids, S. Rep. No. 550, 90th Cong., 1st Sess. 3 (1967).

4 The book has a cutoff date of August 31, 1972. In general, the passage of time has 
not lessened the validity of the authors’ conclusions. A series of recent cases, however, 
have added a new dimension to the conduct of tender offers which the authors could 
not consider—the increased willingness of courts to enjoin such offers on the basis of 
allegedly false and misleading statements in tender offer documents. See, e.g., Sonesta 
Int’l Hotels Corp. v. Wellington Associates, 483 F.2d 247 (2d Cir. 1973); Gulf & Western

From the literature and case law has come one book, Tender Offers 
for Corporate Control {Tender Offers) by Edward Ross Aranow and 
Herbert A. Einhorn, devoted solely to the conduct of tender offers. 
The authors, two leading members of the tender offer bar, have drawn 
on their considerable experience to write a thoughtful summary of the 
practical and legal aspects of such offers. The book details how to plan 
and defend against a tender offer, analyzes the applicable state and fed
eral laws, and discusses the relevant business and legal considerations.4

[ 1795 ]
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I
The developing law in this area has left many difficult questions still 

unanswered. Among these is whether certain of the antifraud provisions 
of the 1934 Act5 apply to stock purchases of the target company made 
either by a potential offeror or by other parties prior to an actual offer. 
For example, must a prospective offeror disclose its intention to make 
the offer before it purchases target company stock in the open market? 
Can the president of the offeror purchase target company stock before 
the offeror has announced its offer? Can a mutual fund which has been 
informed by the offeror’s president of a proposed offer make such pur
chases?

Indus., Inc. v. Great Atlantic & Pacific Tea Co., 476 F.2d 687 (2d Cir. 1973); General 
Host Corp. v. Triumph Am., Inc., 359 F. Supp. 749 (S.D.N.Y. 1973). As a consequence, 
it is becoming more difficult for offerors to succeed and success often comes only after 
considerable time and expense. See Lipton, Book Review, 72 Mich. L. Rev. 358 (1973).

6Securities Exchange Act of 1934, §§ 10(b), 14(e), 15 U.S.C. §§ 78j(b), 78n(e) 
(1970); SEC Rule 10b-5, 17 C.F.R. § 240.10b-5 (1973).

6E. Aranow & H. Einhorn, supra note 2, at 116-25; see 15 U.S.C. § 78n(e) (1970); 
17 C.F.R. § 240.10b-5 (1973).

7 See Securities Exchange Act of 1934, § 13(d)(1), 15 U.S.C. § 78m(d)(l) (1970).
8Id. § 14(d)(1), 15 U.S.C. § 78n(d)(l) (1970).
9 Congress noted that such “acquisitions may lead to important changes in the man

agement or business of the company and the shareholders should [therefore] be fully 
informed.” S. Rep. No. 1125, 91st Cong., 2d Sess. 3 (1970); H.R. Rep. No. 1655, 91st 
Cong., 2d Sess. 2 (1970).

The authors contend that the offeror is not liable for its preoffer pur
chases under either section 14(e) of the 1934 Act or rule 10b-5 
thereunder.6 They argue that the information concerning the of
fer relates to the plans of the offeror rather than to the affairs of 
the target company and that the offeror owes no duty to the stock
holders of the target to disclose the offeror’s plans. This argument has 
considerable merit. The 1934 Act affirmatively requires public disclosure 
of ownership of target company stock prior to a tender offer only when 
a person acquires more than five percent of such stock.7 Such dis
closure must also be made when a person makes a tender offer that 
could result in the offeror becoming an owner of five percent or more 
of the stock.8 This statutory scheme reflects Congress’s conclusions that 
stockholders need disclosure only when a person unaffiliated with the 
company acquires a significant amount of stock9 and that, absent such 
an acquisition, stockholders will receive adequate protection if the of
feror first discloses its ownership to them when the offer is made. Ac
cordingly, the antifraud provisions of the 1934 Act should not be read 
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to proscribe predisclosure purchases by the offeror when the disclosure 
of such purchases is not otherwise required by the statute.

Further, the use of the antifraud provisions of the 1934 Act to pro
scribe such purchases would fail to recognize the practical problems 
inherent in most tender offers. For various reasons, many offerors estab
lish a position in the target company’s stock before finally deciding to 
make an offer. Arguably, if no final decision has been made, there is 
nothing “material” to disclose, and hence the failure to disclose pur
chases does not constitute a violation of the 1934 Act’s antifraud pro
visions. Moreover, even if the offeror has tentatively decided to make 
an offer prior to its initial open market purchases of target company 
stock, the many uncertainties connected with the offer make meaning
ful disclosure at that point difficult and possibly misleading, For ex
ample, before the offeror makes such purchases, it almost certainly will 
not have determined the price at which the offer will be made, the form 
of the offer, or the number of shares it will purchase. And after such 
purchases, events may occur that will cause the offeror not to proceed 
with the offer—the market price of the target company may suddenly 
rise; financial arrangements may fall through; and opposition to the 
offer may develop or become more apparent.

While the offeror should not be liable for its own purchases, the 
question remains as to the potential liability of the president and the 
mutual fund for their purchases. The authors do not discuss the poten
tial liability of the former and contend that the latter has none;10 if the 
“tipper” has done nothing wrong, the “tippee” cannot be liable.11 This 
contention is troublesome. Even if the offeror has no general duty to 
disclose its plans prior to its own open market purchases, it should not 
be able to selectively disclose its plans to persons who will profit secretly 
from the information.12 An offeror that has selectively disclosed its in
tention to make an offer can no longer argue that it has no general duty 
to disclose; accordingly, at that point, both the offeror and its “tippees” 
should be liable.13 No court has determined the liability of tippees for 

10 E. Aranow & H Einhorn, supra note 2, at 24.
11 The authors of a recent insightful article reach the same conclusion by a different 

route. See Fleischer, Mundheim & Murphy, An Initial Inquiry into the Responsibility 
to Disclose Market Information, 121 U. Pa. L. Rev. 798, 810-11 (1973).

12 In light of such selective disclosure, the offeror should not be heard to argue that 
the information is not “material,” even though no final decision has been made.

13 See Thomas, Warehousing, 3 Rev. Sec. Reg. 975 , 977 (1970). But see Fleisher, 
Mundheim, & Murphy, supra note 11, at 813-15 (no duty to disclose on either offeror 
or tippee, thus no liability). For some time, lawyers have disagreed on whether there 
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preoffer purchases of target company stock, and the authors may be 
correct in concluding that they should not be liable. This reviewer 
believes otherwise, however, and in light of the rapidly evolving state 
of rule 10b-5 law, only bold counsel would assure a client that he faces 
no liability with respect to such purchases.14

should be liability under these circumstances. See Practising Law Institute, SEC 
Consequences of Corporate Acquisitions 134-38 (C. Schneider ed. 1971) (statements 
of H. Wander and C. Schneider).

14 Indeed, the authors at one point recognize the fragility of their own conclusion 
by stating that “given the expansive reading applied to section 10(b) in recent 
years, the Commission or a private litigant may well be able successfully to attack this 
practice.” E. Aranow & H. Einhorn, supra note 2, at 24, citing SEC v. Glen Alden 
Corp., [1967-1969 Transfer Binder] CCH Fed. Sec. L. Rep. H 92,280 (S.D.N.Y. 1968) 
(consent judgment). There is now evidence that the SEC is moving toward holding 
the president and the mutual fund liable. On August 21, 1974, the SEC brought an in
junction request against a financial printer and three of its employees for having violated 
rule 10b-5. The SEC alleges that the employees obtained material nonpublic information 
about tender offers which were being printed by their employer. The SEC further 
alleges that these employees either purchased stock of the proposed target companies 
or passed information to others who made purchases, without disclosing the informa
tion. See Plaintiff’s Complaint, SEC v. Sorg Printing Co., Civil No. 74-3634 (S.D.N.Y., 
filed August 21, 1974). Apparently, this is the first case involving a tender offer which 
seeks to apply rule 10b-5 to “market” information rather than the more traditional 
“inside” information.

See Brophy v. Cities Service Co., 31 Del. Ch. 241, 70 A.2d 5 (1949); Diamond v. 
Oreamuno, 24 N.Y.2d 494, 248 N.E.2d 910, 301 N.Y.S.2d 78 (1969).

16 Schein v. Chasen, 478 F.2d 817, 822-23 (2d Cir. 1973), vacated & remanded sub nom. 
Lehman Bros. v. Schein, 94 S. Ct. 1741 (1974).

17 See Thomas, S7/pra note 13. Warehousing is the practice whereby the offeror ar
ranges for third parties to purchase shares by agreeing to subsequently repurchase the 
shares at a price in excess of the third party’s cost. E. Aranow & H. Einhorn, supra 
note 2, at 25.

18 Chris-Craft Indus., Inc. v. Bangor Punta Corp., 426 F.2d 569 (2d Cir. 1970); see 17 
C.F.R. § 240.10b-6 (1973); E. Aranow & H. Einhorn, supra note 2, at 131-32. Rule 
10b-6, among other things, prohibits participants in a distribution of securities from 
bidding for or purchasing the security subject to the distribution or any right to acquire

Preoffer purchases by the president or by the mutual fund raise legal 
problems apart from possible federal antifraud violations. For example, 
the president of the offeror may have breached his common law fiduciary 
duty and thus may be liable to his own company for any profit realized 
from his purchases.15 16 Similarly, under the reasoning of one court, the 
mutual fund also may be liable to the offeror for breach of fiduciary 
duty.10 In addition, the mutual fund risks liability for “warehousing” 
if it subsequently tenders the purchased stock to the offeror.17 And, if 
an exchange offer is involved, the offeror, its president, and the mutual 
fund may violate rule 10b-6 under the 1934 Act through their pur
chases.18 Finally, the president and the mutual fund may be deemed 
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part of a “group” 19 whose ownership of target company stock will be 
aggregated with that of the offeror to determine whether the five-per
cent test for triggering disclosure has been met.20

that security. 17 C.F.R. § 240.10b-6 (1973). The SEC has taken the position that 
securities acquired by an offeror in an exchange offer are rights to acquire the securities 
being distributed. See E. Aranow & H. Einhorn, supra note 2, at 132 & n. 172.

10See Securities Exchange Act of 1934, § 13(d)(3); 15 U.S.C. § 78m(d)(3) (1970).
20 See SEC v. Madison Square Garden Corp., [1969-1970 Transfer Binder] CCH Fed. 

Sec. L. Rep. 5i 92,649 (S.D.N.Y. 1970) (consent judgment).
21 See Iroquois Indus., Inc. v. Syracuse China Corp., 417 F.2d 963 (2d Cir. 1969), 

cert, denied, 399 U.S. 909 (1970); Greater Iowa Corp. v. McLendon, 378 F.2d 783 (8th 
Cir. 1967). But see Moore v. Greatamerica Corp., 274 F. Supp. 490 (N.D. Ohio 1967) 
(rule 10b-5 should be construed to confer broad standing).

22 Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 358 (2d Cir.), cert, 
denied, 414 U.S. 910 (1973); see S. Rep. No. 550, 90th Cong., 1st Sess. 10-11 (1967); 
H.R. Rep. No. 1711, 90th Cong., 2d Sess. 11 (1968).

23 See Fabrikant v. Jacobellis, [1969-70 Transfer Binder] CCH Fed. Sec. L. Rep. 
51 92,686 (E.D.N.Y. 1970).

24 Butler Aviation Int’l, Inc. v. Comprehensive Designers, Inc., 307 F. Supp. 910 
(S.D.N.Y. 1969), afi'd, 425 F.2d 842 (2d Cir. 1970).

25 E. Aranow & H. Einhorn, supra note 2, at 120-21; see Crane Co. v. Westinghouse 
Air Brake Co., 419 F.2d 787, 797-98 (2d Cir. 1969), cert, denied, 400 U.S. 822 (1970); 
Electronic Specialty Co. v. International Controls Corp., 409 F.2d 937, 946 (2d Cir. 1969).

26 Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341 (2d Cir.), cert, denied, 
414 U.S. 910 (1973).

27H.K. Porter Co. v. Nicholson File Co., 482 F.2d 421 (1st Cir. 1973). Damages, 
however, may not be available if granting them would be detrimental to investors. Id. 
at 425.

Antifraud issues in the tender offer area are not limited to preoffer 
purchases. One major issue is the relationship of section 14(e) to rule 
10b-5. Prior to the Williams Act Amendments, rule 10b-5 applied to 
tender offers only in a limited way because of the doctrine that stand
ing under the rule is accorded only to purchasers and sellers.21 However, 
Congress intended, and courts have construed, section 14(e) to have a 
broader reach than rule 10b-5.22 When Tender Offers' was published, 
courts had held that under section 14(e) a nontendering stockholder 
of the target company had standing to bring a derivative suit against 
the offeror for damages23 and that the target company had standing to 
bring an action against the offeror for injunctive relief.24 As the authors 
indicate, courts also had pronounced in strong dicta that injunctive ac
tions could be brought by both offerors and nontendering stockholders 
of the target company.25 Since the publication of the book, courts have 
expanded further the reach of section 14(e). Courts recently have ac
corded an offeror standing to sue a competing offeror for damages26 
and, in certain circumstances, to sue the target company.27 At the same 
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time, courts continue to restrict the applicability of rule 10b-5 to tender 
offers, either by holding that section 14(e) provides exclusive relief2 * * 28 
or by reaffirming the vitality of the purchaser-seller standing doctrine.29

2Sld. at 426; see Mosinee Paper Corp. v. Rondeau [1973 Transfer Binder] CCH Fed.
Sec. L. Rep. 51 93,971 (W.D. Wis. 1973), rev'd on other grounds [Current] CCH Fed. 
Sec. L. Rep. 51 94,719 (7th Cir. 1974). But see Smallwood v. Pearl Brewing Co., 489
F.2d 579 (5th Cir. 1974) (plaintiff in tender offer suit may bring action under both
section 14(e) and rule 10b-5).

29 See H.K. Porter Co. v. Nicholson File Co., 353 F. Supp. 153, 165 (D.R.I.) (supple
mental opinion), aff’d, 482 F.2d 421 (1st Cir. 1973).

30 The use of legal action against the offeror is, as the authors indicate, one of the 
most effective defensive tactics available to the target company. See E. Aranow & H. 
Einhorn, supra note 2, at 266-68. Recently, however, one district court in dicta has 
indicated that the availability of section 14(e) injunctive actions to the target company 
might be limited. Ronson Corp. v. Liquifin Aktiengesellschaft, [1973-74 Transfer Binder] 
CCH Fed. Sec. L. Rep. 51 94,369 (D.N.J. Jan 11, 1974) The Liquifin court noted that “the 
legislative history of section 14(e) reveals that Congress was hardly motivated by con
cern for incumbent management of the target company or intended the use of the 
statute to frustrate tender offers,” and further stated that “[s]ection 14(e) may not be 
diverted from its important purpose of protecting the public investor to be utilized 
solely for the benefit of incumbent management or control groups ‘jockeying’ for cor
porate power.” ZJ. at 95,248.

31 See Smallwood v. Pearl Brewing Co., 489 F.2d 579, 605 (5th Cir. 1974): Chris-Craft 
Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341, 362 (2d Cir.), cert, denied, 414 U.S. 
910 (1973). There is ample precedent for such an approach. Thus, the test for causation 
in an action under the federal proxy rules established by the Supreme Court in Mills v. 
Electric Auto-Lite Co. has been applied to actions under rule 10b-5. 396 U.S. 375 (1970); 
see Chris-Craft Indus., Inc. v. Piper Aircraft Corp., supra at 374, citing Affiliated Ute 
Citizens v. United States, 406 U.S. 128, 153-4 (1972).

32 E. Aranow & H. Einhorn, supra note 2, at 206-15; see Securities Exchange Act of 
1934, § 16(b), 15 U.S.C. § 78 p(b) (1970). Section 16(b) states that any profit realized 
by a director, officer, or ten percent beneficial owner of stock of a company from a 
purchase and sale or sale and purchase of any security of the company within six 
months must accrue to the company. Id.

The continuation of these two trends probably will not restrict the 
rights of plaintiffs in tender offer litigation. If courts continue to con
fer standing under section 14(e) liberally, the parties with the most 
direct interest in a tender offer—offerors, target companies, and their 
stockholders—will be able to bring suit, either for damages or for in
junctive relief.30 The restricted use of rule 10b-5 will not adversely af
fect plaintiffs by depriving them of a remedy whose substantive elements 
are familiar to the courts because, as two recent cases demonstrate, 
courts apply the elements of a 10b-5 action, such as materiality, scienter, 
reliance, and causation, to one brought under section 14(e).31

The authors also consider an important problem facing a defeated 
offeror the ways in which it can dispose of target company stock with
out incurring liability under section 16(b) of the 1934 Act.32 This 
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problem becomes most acute where the target company, in response to 
the original offer, enters into a defensive merger with a third company 
which issues its stock to consummate the merger. In such a situation, 
the offeror will acquire the surviving company’s stock through a merger 
which it may have opposed.

The applicability of section 16(b) to this situation was in flux at the 
time Tender Offers appeared; since its publication, the Supreme Court 
seemingly has come to the aid of beleaguered offerors. In Kern County 
Land Co. v. Occidental Petroleum Corp.^ the Court found no liability 
under section 16(b) where a defeated offeror faced with a defensive 
merger had, within six months of acquiring target company stock, 
granted an irrevocable option to the surviving company to purchase 
the offeror’s target stock and then disposed of the stock pursuant to 
the exercise of the option. The Court found that these transactions were 
not based on a statutory insider’s information and thus were not sus
ceptible to the type of speculative abuse that section 16(b) was designed 
to prevent.33 34 In reaching its decision, the Court clearly was influenced 
by the facts that the merger was involuntary as to the offeror and that 
the option was advantageous to the surviving company. Accordingly, 
the Court held that these transactions did not constitute sales for pur
poses of section 16(b).35

33 411 U.S. 582 (1973).
34 Id. at 600.
35 id. at 599-604; see Weinstock, Section 16(b) and the Doctrine of Speculative Abuse: 

How to Succeed in Being Subjective without Really Trying, 29 Bus. Law. 1153 (1974) 
(analysis of Kern County Land).

36 For example, it is not clear why the option was not “a contract to sell or otherwise 
dispose of” securities and thus a sale within the meaning of the 1934 Act. See Securities 
Exchange Act of 1934, § 3(a) (14), 15 U.S.C. § 78c(a)(14) (1970). The Court did dis
tinguish one case holding that an option was a “sale” for section 16(b) purposes. 411 
U.S. at 604, citing Bershad v. McDonough, 428 F.2d 693 (7th Cir. 1970), cert, denied, 
400 U.S. 992 (1971). The Court concluded that unlike the optioner in Bershad, Occi
dental “did surrender practically all emoluments of ownership by executing the option.” 
411 U.S. at 604. Justice Douglas did not accept this distinction. Id. at 615-16 (Douglas, 
J., dissenting).

37See Newmark v. RKO Gen., Inc., 425 F.2d 348 (2d Cir. 1970), cert, denied, 
400 U.S. 854 (1970) ; American Standard, Inc. v. Crane Co., 346 F. Supp. 1153 (S.D.N.Y. 
1971).

While the Supreme Court reached the proper result on the facts be
fore it, its conclusions are neither obvious36 nor consistent with earlier 
lower court cases under section 16(b), which the Court did not over
rule or mention.37 Even armed with the Court’s decision, an offeror 
cannot be sure that it will not incur section 16(b) liability if it disposes 
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of its target company stock in a defensive merger.38 39 As the authors 
correctly point out in analyzing the lower court opinions in the Kern 
County Land litigation, the offeror should not incur liability if it has not 
arranged or controlled the merger, if all shareholders of the target 
company are entitled to participate equally in the merger, and 
if the offeror had no privileged or inside information indicating 
that the target company would arrange a defensive merger; where all 
these tests are met, there is no potential for speculative abuse.30 In de
ciding whether and how to vote on a defensive merger, an offeror must 
still determine what is meant by “control.” To the extent the offeror’s 
vote is not decisive, the rationale of Kern County Land should excuse 
the offeror from section 16(b) liability; however, if the offeror possesses 
a decisive vote and casts it in favor of the merger, the offeror may be said 
to “control” the merger and thus faces section 16(b) liability.40

38 The Securities Exchange Commission (SEC) has refused on several occasions to 
adopt an exemptive rule under section 16(b) to cover the situation presented in Kern 
County Land, and there is no indication that the Commission is presently inclined to do 
so. See 411 U.S. at 588-89; id. at 610 (Douglas, J., dissenting). The Court’s decision in 
Kern County Land therefore likely will remain the only guidance available to offerors.

39 E. Aranow & H. Einhorn, supra note 2, at 206-12.
40 The Court in Kern County Lcmd noted that a merger could be a sale for section 

16(b) purposes and confined its holding to a situation involving a contest for corporate 
control. Id. at 600. Where no such contest is involved and the acquiring company is 
simply seeking a profit for its investment, the acquiring company should be subject to 
section 16(b) liability if the target company enters into a defensive merger because there 
is a possibility of speculative abuse.

41 404 U.S. 418 (1972).

By approving a two-step sale, the Supreme Court in Reliance Electric 
Co. v. Emerson Electric Co.41 further reduced the extent of potential 
liability under section 16(b). In Reliance the unsuccessful offeror, faced 
with a potential defensive merger, sold its 13.2 percent of target com
pany stock in two separate and independent transactions—the first re
duced its ownership to 9.96 percent; the second completely eliminated 
it. The Court held that the latter transaction did not come within sec
tion 16(b), which imposes liability only when the seller is a ten percent 
stockholder at the time of both purchase and sale. The utility of the 
Court’s holding in Reliance depends, however, on the number of shares 
of the target company that the offeror owns. In Reliance the liability 
of the offeror was limited to the profit realized on the sale of slightly 
more than three percent of the stock. The authors correctly point out, 
however, that “where an unsuccessful offeror owns substantially more 
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than ten percent of the target’s shares, the two-step sale may prove to 
be an expensive alternative to the risks and uncertainties of litigation.” 42

42 E. Aranow & H. Einhorn, supra note 2, at 215. See generally id. at 212-15. See also 
Weinstock, supra note 35, at 1165-70 (analysis of Reliance Electric Co.).

43 See Administrative Procedure Act §§ 4(a), (b), 5 U.S.C. §§ 553 (b), (c) (1970).
44 Id. § 4(a), 5 U.S.C. § 553 (b)(B) (1970).
45 SEC Securities Exchange Act Release No. 8370 (July 30, 1968), [1967-1969 Trans

fer Binder] CCH Fed. Sec. L. Rep. <] 77,581. The SEC amended these “temporary” rules 
one month later, but the amendments were technical rather than substantive. SEC 
Securities Exchange Act Release No. 8392 (Aug. 30, 1968), [1969-1970 Transfer Binder] 
CCH Fed. Sec. L. Rep. f 77,715.

46 Act of Dec. 22, 1970, Pub. L. No. 91-567, 84 Stat. 1497.

II

Throughout the book, the authors recommend that the Securities 
Exchange Commission (SEC) clarify or amend its existing rules govern
ing tender offers. While one can differ with some of the authors’ sug
gestions, one cannot deny that some changes are necessary. Indeed, this 
reviewer believes that the SEC has been derelict in its administration 
of the tender offer statute and that fundamental changes are long over
due.

The history of the SEC’s tender offer rules is a fascinating example 
of how an agency should not proceed when given new powers. The 
SEC had ample time prior to the effective date of the Williams Act 
Amendments to draft rules specifically designed to deal with the unique 
problems raised by the use of the tender offers to acquire corporate con
trol. Failing this, after the legislation became effective the Commission 
could have followed the normal rulemaking requirements of the Ad
ministrative Procedure Act43 and published rules for public comment 
prior to their adoption. The SEC did none of this. Instead, relying on 
the emergency rulemaking provisions of the Administrative Procedure 
Act,44 the SEC adopted “temporary” rules immediately after the ef
fective date of the legislation as a “first step” toward implementing the 
statute.45 These rules borrowed heavily from the Commission’s long
standing rules relating to proxy contests and failed to recognize some of 
the essential differences between such contests and tender offers. By 
1970 the Commission had not taken a “second step.” With the 
“temporary” rules still in effect, Congress amended the tender offer 
sections of the 1934 Act46 to include a provision giving the SEC explicit 
rulemaking power under section 14(e). The Commission supported
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this amendment and submitted examples to Congress of problems with 
which it might deal pursuant to its new rulemaking power.47

47 See Hearing on S. 336 and S. 3431 Before the Subconrm. on Securities of the Senate 
Conrm. on Banking & Currency, 91st Cong., 2d Sess. 11-12 (1970). The areas which 
the SEC proposed to regulate included: (1) the failure of the offeror to pay for the 
securities purchased or to return to their owners securities not purchased promptly 
upon the termination of the offer; (2) the failure of the offeror to have in hand either 
sufficient funds to pay for the securities he offers to purchase or a legally enforceable 
commitment to borrow such funds from a responsible person; (3) the failure of the 
offeror to make an appropriate announcement or to withdraw his bid promptly after 
the period for pro rata acceptance has expired and the amount of securities tendered 
has reached the amount of securities required to be purchased; (4) the failure of the 
offeror to disclose, in soliciting others to become members of a “group,” the identity, 
financial responsibility, and other material facts about other members of the “group;” 
(5) the failure of a person who has become aware that a tender offer is to be made or 
who has reason to believe that an offer will be made to disclose material facts with 
respect to the forthcoming offer to persons who sell securities of the proposed target 
company to him; (6) the failure of the target company’s management to make timely 
disclosure of its position in favor of or in opposition to an offer or any change in 
position; and (7) the failure of a member of the target company’s management, or a 
member of his family, to disclose to other shareholders of the target the material facts 
with respect to any tender of their securities to the offeror. Id. at 12.

48 Sec Chris-Craft Indus., Inc. v. Piper Aircraft Corp., 480 F.2d 341 (2d Cir.), cert, 
denied, 414 U.S. 910 (1973). If the target company management has a conflict of in
terest and does make a recommendation, management must disclose enough facts con

Six years have now elapsed since the enactment of the Williams Act 
Amendments, and the original “temporary” rules are still in effect. Al
most four years have elapsed since Congress gave the Commission rule
making power under section 14(e); the power remains unexercised. 
The absence of Commission rulemaking has given rise to numerous 
interpretive problems, some of which are those the Commission indicated 
in 1970 that it could deal with through rules. For example, does man
agement of the target company have an obligation “to make timely 
disclosure of its position in favor of or in opposition to” a tender offer? 
The statute contains no express disclosure requirement; there is no case 
law on point; the Commission has adopted no rule; thus, target com
pany management apparently is free to make no recommendation. Such 
freedom, however, ought not to be totally warranted. The target 
company management should have to disclose any conflict of interest 
arising from the offer and to advise its stockholders of its opinion of 
the offer. Similarly, disclosure should be required at such time as the 
target company management has decided whether or not to tender its 
own stock. In any event, once the target company does make a recom
mendation, that recommendation must not be false and misleading.48
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The foregoing is but one of many problems that have demanded im
mediate solution. Lawyers have dealt with these problems as they deal 
with so many others under the federal securities laws—either by pro
ceeding on the basis of their own educated guesses or by asking the 
SEC staff for opinions. Those who have asked have done so primarily 
through personal meetings or telephone calls; the speed with which 
tender offers are conducted has not allowed them the time to obtain 
written staff interpretations. Consequently, little published material pro
vides the SEC staff’s views of the law and of how it will be enforced.49 
The publication closest to an exposition of these views is a law review 
article, now partially obsolete, written by two former SEC staff mem
bers who had been responsible for administering tender offers50—hardly 
an adequate substitute for Commission dissemination of its statutory 
interpretations.

cerning the conflict to enable the target company stockholders to evaluate the recom
mendation. Id. at 365-66; see Mills v. Electric Auto-Lite Co., 396 U.S. 375, 384 (1970).

49 Through April 24, 1974, only 19 SEC staff letters concerning the Williams Act 
have been reproduced in Commerce Clearing House's Federal Securities Law Reporter, 
the principal source of such letters used by attorneys. Of the letters, only 11 specifically 
dealt with tender offers; the balance involved other aspects of the Act.

50 Griffin & Tucker, The Williams Act, Public Law 90-439—Growing Pains? Some 
Interpretations with Respect to the Williams Act, 16 How. L. J. 654 (1971).

51 SEC Securities Act Release No. 5306 (Sept. 26, 1972), 1 CCH Fed. Sec. L. Rep.
2705 F (interpretations of rule 144); SEC Securities Act Release No. 5463 (Feb. 28, 

1974), 1 CCH Fed. Sec. L. Rep. <| 3058 (interpretations of rule 145 and related matters) ; 
see Securities Act of 1933, 15 U.S.C. §§ 77a-aa (1970).

52 See Practising Law Institute, Corporate Law and Practice Transcript Series 
No. 1, Texas Gulf Sulphur—Insider Disclosure Problems 348, 364-65, 575 (1968) 
(statements of Alan B. Levenson, Executive Assistant Director, now Director, Division 
of Corporation Finance, SEC).

It would be simple for the SEC to make its views public. The Com
mission should promptly issue a release dealing with the most commonly 
asked questions concerning tender offers. This release could be in a 
question and answer format, which the Commission already has suc
cessfully utilized with respect to rules 144 and 145 under the Securities 
Act of 1933.51 However, as useful as this type of release would be, it 
would not substitute for new rules. The SEC promised that it would 
promulgate final rules governing tender offers;52 fulfillment of that 
promise is long overdue.

Ill
One of Tender Offer's great strengths is its treatment of areas where 

there has been little or no previous literature. The chapter on state 
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securities regulation of tender offers, for example, breaks substantially 
new ground.53 The authors thoroughly analyze the various state tender 
offer laws, laws with which even an experienced practitioner may not be 
familiar. One can disagree with the authors’ conclusion that these 
laws are unconstitutional because the “local benefits which are de
rived from regulation of securities transactions that take place outside the 
state between nonresident investors” do not “justify the burdens im
posed on interstate commerce by this type of regulation.” 54 Neverthe- 
ess, until and unless these laws are declared unconstitutional, an offeror 

must comply with them if it can,55 and this book is the only writing 
describing how to do so.

53 Several articles have been written concerning the Ohio Takeover Act. Ohio Rev. 
Code § 1707.041 (1973 Supp.); see Sommer, The Ohio Takeover Act: What Is It? 21 Case 
W. Res. L. Rev. 681 (1970); Shipman, Some Thoughts About the Role of State Take
over Legislation: The Ohio Takeover Act, 21 Case W. Res. L. Rev. 722 (1970). How
ever, the authors’ treatment is the only generalized study of state tender offer legislation. 
See E. Aranow & H. Einhorn, supra note 2, at 153-72.

54 Sec E. Aranow & H. Einhorn, supra: note 2, at 158.
55 The deterrent effect of these laws cannot yet be measured, although they clearly 

have had some impact. In Ohio, for example, there had been only one offer between 
the enactment of the Takeover Act in 1970 and the end of 1972; consequently staff 
members of the Ohio Securities Commission were unable to answer most of the inter
pretative questions about the Ohio statute put to them by this reviewer in connection 
with the preparation of the defense of a tender offer for an Ohio company.

56 E. Aranow & H. Einhorn, supra note 2, at 173-91. With the exception of one law 
review article, the authors’ chapter on the role of arbitrageurs is the only thorough 
treatment of that subject. See Henry, Activities of Arbitrageurs in Tender Offers, 119 
U. Pa. L. Rev. 466 (1970).

57 See Henry, supra note 56, at 468.

Still another significant contribution to the literature is the chapter 
dealing with the role of arbitrageurs in tender offers.56 The authors 
recognize that the participation of arbitrageurs “can make or break a 
tender offer” and suggest steps an offeror might take to enlist their 
participation. The authors say nothing, however, about the tactics 
available to the target company to reduce the likelihood of such partici
pation, the best of which is to institute litigation, which will create 
substantial uncertainty about the ultimate success of the offer.57 The 
authors’ omission of such a discussion is part of a larger problem in the 
book—the failure to outline offensive and defensive strategies past the 
first move. Thus neither the offeror nor the target company is advised 
on how to proceed if the other follows the authors’ advice as to its first
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The authors have written a detailed and comprehensive book. This 
reviewer believes that it will be most useful to those lawyers who have 
had little experience with tender offers. Generally, it will not provide 
those few lawyers who have actively engaged in tender offers with new 
or startling material. Yet, even they will use Tender Offers 
as the basic starting point in their planning and research, for there is no 
other single source that combines comprehensive analysis of the ap
plicable statutes and the case law with practical advice born of exper
ience. In only one way could a good book be made better. The authors, 
in an appendix, refer to examples of actual tender offer materials. These 
examples, however, may not always be readily available; hopefully, the 
next edition will reproduce such materials for use as models. This is 
only a minor quarrel, however, with an indispensable book.

Jeffrey D. Bauman*

• Associate Professor of Law, Georgetown University Law Center. B.A., M.A., LL.B., 
Yale University. The author wishes to thank his research assistant, Mark D. Fitterman, 
for assistance above and beyond the call of duty in the preparation of this book review.
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